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PREFACE. 


A  KNOWLEDGE  of  the  unwritten  or  com- 
mon law  is  principally  obtained  from  the 
decisions  of  courts  of  justice,  established  to 
expound  and  declare  the  law  of  the  land.  It  is 
only  by  accurate  histories  of  these  decisions,  in 
which  are  preserved  the  principles  and  reasons 
of  every  adjudication,  that  we  can  obtain  any 
satisfactory  or  authoritative  evidence  of  the 
rules  and  maxims  by  which  our  conduct  is  to 
l)e  directed,  in  the  various  relations  of  social 
life,  and  in  the  infinitely  diversified  transac- 
tions of  civil  society.  The  necessity  of  such 
histories  of  judicial  determinations  was  very 
early  felt,  and  their  utility  has  been  proved  by 
long  experience,  in  that  country  from  which 
-we  derive  so  large  a  portion  of  our  jurispru- 
dence. It  is  now  more  than  five  hundred  years 
since  reports  were  first  published  in  England, 
and  the  numerous  volumes  in  which  they  are 
contained  constitute  the  most  instructive  part 
of  the  lawyer's  library.  If  works  of  this  nat- 
ure have  been  found  so  indispensable  in  that 
country,  they  are  far  more  necessary  in  our 
own,  where  new  questions  every  day  arise,  in 
the  decision  of  which,  English  adjudications 
cannot  always  afford  a  certain  guide. 

By  the  thirty-fifth  section  of  the  constitution 
•of  this  State,  it  is  declared,  "  that  such  parts 
of  the  common  law  of  England,  and  of  the 
statute  law  of  England  and  Great  Britain,  and 
of  the  acts  of  the  Legislature  of  the  Colony  of 
New  York,  as  together  formed  the  law  of  the 
colony  on  the  19th  April,  1775,  should  be  and 
continue  the  law  of  this  State,  subject  to  such 
alterations  and  provisions  as  the  Legislature 
should,  from  time  to  time,  make,  concerning 
the  same  ; "  and  that  all  such  parts  of  the 
English  common  law  or  statutes,  as  related  to 
a  church  establishment,  or  the  sovereignty  of 
Great  Britain  over  the  colony,  or  which  were 
repugnant  to  the  constitution,  should  be  abro- 
gated. The  decisions  of  English  courts, 
therefore,  since  the  period  fixed  by  the  consti- 
tution, though  entitled  to  the  highest  respect, 
are  no  longer  considered  as  authoritative  pre- 
cedents. Many  parts,  too,  of  the  English  law, 
which  were  found  inapplicable  to  our  situa- 
tion, as  a  sovereign  and  independent  State,  or 
incompatible  with  the  principles  of  the  form 
of  government  which  we  adopted,  have  been 
altered  or  repealed,  by  different  acts  of  the 
Legislature.  Though  the  English  Reports, 
published  since  the  Revolution,  will  continue  to 
be  read  by  every  lawyer  who  entertains  a  just 
and  liberal  view  of  his  profession,  as  contain- 
ing the  opinions  of  judges  of  eminent  learning 
and  ability,  expounding  the  principles  of  that 
excellent  system  of  jurisprudence  which  has 
been  adopted  as  the  basis  of  our  own,  yet  it 
may  be  observed,  that  of  the  numerous  ques- 
tions decided  in  Westminster  Hall,  a  small 
number  only  are  found  applicable  to  cases 
which  arise  here.  We  must  look,  therefore,  to 
our  own  courts  for  those  precedents  which 
have  the  binding  force  of  authority  and  law. 
JOHNS.  REP.,  1.  N.  Y.  R.  3. 


But  how  are  their  decisions  to  be  known  ? 
Must  they  float  in  the  memories  of  those  by 
whom  they  are  pronounced,  and  the  law, 
instead  of  being  a  fixed  and  uniform  rule  of 
action,  be  thus  subject  to  perpetual  fluctuation 
and  change  ?  No  man  doubts  of  the  propriety 
or  necessity  of  publishing  the  acts  of  the  Leg- 
islature. As  the  rights  and  interests  of  every 
individual  may  be  equally  affected  by  the  de- 
cisions of  our  courts,  one  would  naturally  im- 
agine that  it  would  be  equally  a  matter  of 
public  concern  that  they  should  be  made 
known  in  some  authentic  manner  to  the  com- 
munity. 

Though  the  want  of  reports  of  the  judicial 
proceedings  of  our  courts  had  long  been  felt 
by  the  profession,  it  was  not  until  18031  that 
any  attempt  was  made  to  give  them  to  the 
world.  Considerations  of  public  benefit,  and 
a  desire  to  assist  the  laudable  efforts  of  an  in- 
dividual, induced  the  Legislature,  in  1804,  to 
pass  a  law,  authorizing  the  Supreme  Court  to 
appoint  a  reporter,  to  whom  was  allowed  a 
moderate  salary  ;  thus  sanctioning  an  under- 
taking, the  continuance  and  success  of  which 
must  depend  on  legislative  support,  and  the 
patronage  and  favor  of  a  learned  and  liberal 
profession,  for  whose  use  these  reports  are 
particularly  intended.2 

To  record  truth  is  the  duty  of  every  histo- 
rian ;  and  there  is  no  species  of  history  which 
requires  a  more  rigid  performance  of  this 
duty,  or  a  more  scrupulous  accuracy,  than 
that  which  professes  to  give  an  account  of  the 
proceedings  of  courts  of  justice.  Destitute  of 
this  essential  quality,  reports  would  serve  only 
to  mislead  and  perplex,  while  they  pretended 
to  inform  and  instruct.  How  far  those  now 
offered  to  the  public  have  a  just  claim  to  the 
character  of  correctness,  remains  to  be  deter- 
mined by  those  from  whose  decision  there  is 
no  appeal.  It  may  be  proper,  however,  before 
a  definitive  opinion  is  formed,  to  mention  some 
of  the  advantages  that  have  been  possessed, 
and  the  means  which  have  been  used,  to  arrive 
at  that  degree  of  accuracy  which  can  alone 
entitle  them  to  be  regarded  as  authentic  evi- 
dences of  the  law. 

By  a  rule  of  practice  established  in  1799, 
every  motion  is  brought  before  the  court,  pur- 
suant to  a  notice  given  to  the  opposite  party. 
If  the  motion  relates  to  matters  of  practice,  it 
is  supported  by  affidavits  ;  if  it  is  to  set  aside  a 
nonsuit  or  verdict,  on  points  of  law,  cases  are 
previously  prepared  and  settled  by  counsel, 
containing  all  the  facts  relied  upon  by  either 
party,  copies  of  which,  with  the  points  to  be 
insisted  on  by  the  counsel,  are  delivered  to  the 

1. — The  reports  of  Mr.  Caines  commence  with  May 
Term,  1803,  and  end  with  November  Term,  1805. 

2. — Since  the  first  edition  of  this  volume,  the  cases 
decided  in  this  court  and  in  the  Court  of  Errors  from 
January  Term,  1799,  to  January  Term,  1803,  have 
been  collected,  and  published  by  the  present  report- 
er, so  as  to  complete  a  regular  series  of  reports  from 
1799  to  the  present  time. 
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judges.  From  those  papers,  by  the  liberality 
of  the  counsel,  and  of  the  clerks  of  the  court, 
I  have  been  enabled,  at  my  leisure,  to  select 
and  arrange  every  material  fact  in  each  cause. 
An  object  of  more  importance  was  to  state  the 
opinions  delivered  by  the  court  exactly  as  they 
were  pronounced.  By  the  kindness  of  the 
judges,  who,  in  the  most  flattering  and  oblig- 
ing manner,  have  communicated  to  me  their 
written  opinions  and  notes,  without  reserve,  I 
have  been  relieved  from  all  solicitude  as  to  the 
due  performance  of  this  part  of  my  labors. 
Thus,  in  what  may  be  deemed  to  be  most  es- 
sential in  the  report  of  a  cause,  the  facts,  and 
the  judgment  of  the  court,  I  have  not  only 
been  saved  from  the  chance  of  misapprehen- 
sion and  error,  but  have  been  enabled  to  attain 
all  the  accuracy  that  could  be  desired  or  ex- 
pected. In  stating  the  arguments  of  the 
counsel,  in  those  causes  in  which  they  were 
deemed  important,  I  have  to  claim  the  candor 
and  indulgence  of  the  gentlemen  by  whom 
they  were  delivered,  for  any  errors  which  may 
be  discovered.  Unused  to  the  practice  of 
short-hand  writing,  I  have  been  obliged  to  rely 
on  a  quick  pen  and  on  memory.  But  I  trust 
that  no  material  argument  advanced,  or  au- 


thority cited,  has  been  omitted.  As  the  cases 
of  each  term  are  prepared  and  published  in 
the  ensuing  vacation,  many  errors  and  inele- 
gancies  of  expression  may  escape  my  attention, 
at  the  moment,  which,  if  more  time  were  al- 
lowed to  revise  and  polish,  would  not  have 
been  suffered  to  pass.  But  defects  of  this  nat- 
ure are  more  than  compensated  by  the  advan- 
tages of  a  speedy  publication.  I  shall  feel 
obliged,  however,  to  those  gentlemen  who  will 
take  the  trouble  to  point  out  such  errors  as 
may  appear,  or  suggest  any  hints  by  which  the 
future  volumes  of  this  work  may  be  im- 
proved. Without  bestowing  much  thought  on 
the  best  possible  plan  for  a  work  of  this  kind, 
I  have  adopted  the  manner  of  the  most  ap- 
proved English  reporters,  because  it  was  fa- 
miliar to  every  lawyer,  and  possessed  the  au- 
thority of  experience  in  its  favor.1 

In  an  undertaking  which  admits  of  no 
higher  claim  to  praise,  than  what  is  founded 
on  diligence  and  accuracy,  the  reporter  must 
remain  content  with  the  hope  that  his  labors 
may  be  found  useful,  and  that  he  has  dis- 
charged some  part  of  that  duty  which  every 
man,  accordingto  Lord  Coke,  owes  to  his  pro- 
fession.8 


l.—As  to  the  utility  and  necessity  of  reports,  and 
the  best  mode  of  reporting,  the  opinion  of  Lord 
Bacon  must  have  the  greatest  weight.  "  Ante  omnia, 
judicia  reddita  in  curiis  supremis  et  principalibu», 
atifue  cauitia  gravioribus,  prcegertim  dubiis,  quceque 
nliijiii'i  habent  difficuttatte  out  novttatte,  diligcnter  et 
cum  fide  cxcipiunto.  Judicia  enim  anchorce  leyum 
gunt,'ut  leges  reipublicf?. 

"  Aforftw  tiitjusmodi  judicia  excipicndi,  et  in  scripta 
refercndi,  talisesto.  Caxus  prcectee.  jucicia  ipsaexacti 
jxmcribito :  rationes  judiciorum,  quas  adduxerunt 
fudicef,  adjicito:  casuum,  ad  exempium  adductfjrum, 
auctoritatcm,  cum  casibus  prinHpalibus  ne  com- 
misceto:  de  advocatorum  perorationibus,  nfei  quid- 
piam  in  itefuerit  admiidum  ertum,  sileto. 

•'  Persona?  qua;  hujusmodi  judicia  excipiant,  ex  ad- 
vncatt*  maxime  doctis  xunto,  ethtmorarium  liberate  ex 
publico  exctpiunto.  Judices  ipsi  ab  /iwjuswiodi  prce- 
scriptiunibus  abntinento :  ne  forte  opinionibu*  pro- 
prits  addicti,  et  aucttiritate  propria  freti,  limites  ref- 
erendarit  tranvcendant. 

"  Judicia  ilia,  in  irrdim  et  serie  temporig,  digeritn; 
non  per  methodum  et  titulos.  Sunt  enim  scripta  ejus- 
mndi,  tanquam  historia;  aut  narntttoaet  legum. 
Neque  snlum  afta,  ted  et  tcmpnra  i p#omm,  judici  pru- 
dtnti  In,,  m  prcehent."  De  aug.  Scient.  lib.  8.,  ch.  3, 
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Apnoris.  73,  74,  75,  76.    Bac.  Works,  Vol.  VII.,  p.  456 
487. 

2.— See  6  Co.  Rep.  Pref .  "  If  these,  or  any  other  of 
my  works,  may,  in  any  sort  (by  the  goodness  of 
Almighty  God,  who  hath  enabled  me  thereunto), 
tend  to  some  discharge  of  that  great  obligation  of 
duty  wherein  I  am  bound  to  my  profession,  I  shall 
reap  some  fruits  of  the  tree  of  life."  The  same 
sentiment  is  expressed  by  Lord  Bacon.  "I  hold," 
says  he,  "  every  man  a  debtor  to  his  profession  : 
from  the  which,  as  men  of  course  do  seek  to  receive 
countenance  and  profit,  so  ought  they  of  duty  to 
endeavor  themselves,  by  way  of  amends,  to  be  a 
help  and  ornament  thereunto.  This  is  performed,  in 
some  degree,  by  the  honest  and  liberal  practice  of  a 
profession,  when  men  shall  carry  a  respect  not  to 
descend  into  any  course  that  is  corrupt  and  unwor- 
thy thereof,  and  preserve  themselves  free  from  the 
abuses  wherewith  the  same  profession  is  noted  to  be 
infected ;  but  much  more  is  this  performed,  if  a 
man  be  able  to  visit  and  strengthen  the  roots  and 
foundation  of  the  science  itself:  thereby  not  only 
gracing  it  in  reputation  and  dignity,  but  also  ampli- 
fying it  in  profession  and  substance."  Bac.  Works, 
Vol.1V.,  p.  10.  Pref.  to  Law  Tracts. 

JOHNS.  REP.,  1. 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OP    THE 


STATE   OF  IMEW  YORK, 


IN 


FEBRUARY  TERM,  IN  THE  THIRTIETH  YEAR  OF  OUR  INDEPENDENCE. 


D.  AND  G.  LUDLOW 

V. 

BOWNE  AND  EDDY. 

Marine  Insurance —  Warranty  of  National  Ckar- 
actei — Property — Now  Long  Remains  in 
Consignor. 

Insurance  on  goods  from  New  York  to  France, 
warranted  American  property.  The  goods  were 
purchased  and  shipped  in  an  American  vessel  by 
American  merchants,  to  merchants  in  France,  un- 
der an  agreement,  between  them,  for  that  'purpose, 
by  which  the  former  were  to  deliver  the  goods  at 
St.  Vallery,  for  which  they  were  to  be  allowed  8  per 
cent,  commission,  taking  on  themselves  all  risks, 
expressly  including  a  premium  for  sea  risk,  as  well 
as  war  risks ;  the  consignees  to  pay  the  freight  on 
delivery,  and  also  for  the  amount  of  cargo  in  bills 
on  London,  guarantied  by  a  commercial  house  in 
London.  During  the  voyage  the  goods  were  capt- 
ured by  the  British,  and  condemned  as  French 
property.  Held,  that  the  goods  remained  the  prop- 
erty of  the  consignors  until  their  delivery  in 
France  ;  and  that  the  warranty  in  the  policy  was 
complied  with.  Such  a  contract  is  legal  and  valid, 
and  does  not  change  the  property,  so  as  to  destroy 
its  neutral  character,  or  vitiate  .the  contract  of  in- 
surance.* 

*N.  Y.  Firemen's  Ins.  Company  v.  De  Wolf,  2  Cow. 
Rep.,  56 ;  De  Wolf  v.  The  New  York  Firemen's  Ins. 
Co.,  20  Johns.  Rep.,  214. 


Citations— 1  Ld.  Raym.,  271;  12  Mod.,  156:  1  T.  R., 
748 ;  3  P.  Wms.,  185,  186 ;  1  Rob.,  133,  135 ;  5  Burr., 
2680;  1  Atk.,  245.  248 ;  1  H.  Bl.,  a5;  3T.R..469;  1 
Johns.  Cas.,  360 ;  S.  C.,  2  Johns.  Cas.,  476 ;  3  Rob.,  302, 
300;  2  Vern.,  203;  3  Bos.  &  P.,  43,  47,  48;  582;  4  East, 
211 ;  Inst.,  2, 1,  41 ;  Pothier,  n.  322 ;  6  East,  21,  n.;  4 
East,  217. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  cargo  of  the  ship  Sisters,  upon  a 
voyage,  at  and  from  New  York  to  Havre  de 
Grace,  in  France.  The  cause  was  tried  be- 
fore Mr.  Justice  Livingston,  at  the  New  York 
circuit,  the  26th  June,  1803,  when  a  verdict 
was  found  for  the  plaintiffs,  as  for  a  total  loss, 
for  the  sum  of  $1,153,  subject  to  the  opinion 
of  the  court,  on  the  following  case : 

On  the  28th  of  June,  1793, '  the  defendants 
underwrote  the  policy  to  the  plaintiffs,  for 
£300,  at  3^  per  cent,  premium  ;  and  the  vessel 
and  cargo  were  both  warranted  American 
property.  The  Sisters,  with  the  cargo  in- 
sured, sailed  from  New  York,  on  the  19th  day 
of  July,  1793,  and  was  captured  during  her 
voyage  by  a  *British  cruiser,  and  after-  [*2 
wards  condemned  in  the  British  Admiralty 

1.— The  trial  of  this  cause  had  been  delayed  for 
want  of  proofs,  or  some  other  reason,  on  the  part 
of  the  plaintiffs. 


NOTE.— Marine  insurance— Warranty  of  neutral- 
ity—Sale of  goods  bj/  neutral  to  belligerent — Prop- 
erty in  same  during  transit. 

The  doctrine  laid  down  by  Kent,  Ch.  J.,  in  his  dis- 
senting opinion  in  the  above  case,  is  strongly  sup- 
ported by  the  English  authorities.  "  If  the  property, 
which  is  the  subject  of  insurance,  be  in  transit  or  in 
course  of  consignment  from  a  vendor  to  a  vendee, 
it  is  not  enougn  in  order  to  satisfy  a  warranty  of 
neutrality  that  the  property  be  neutral  owned  at  the 
commencement  of  the  transit,  for  if  it  be  consigned 
by  neutral  owners  to  a  hostile  destination,  in  pursu- 
ance of  a  contract  made  during  war,  it  is  liable  to 
hostile  capture  while  in  transit.  The  hostile  nature 
of  its  destination  affects  its  character  from  the  com- 
mencement, and  works  a  forfeiture  of  its  neutral- 
ity. It  makes  no  difference  if  it  be  agreed  between 
the  neutral  consignor  and  the  belligerent  con- 
signee that  the  goods  shall  be  at  the  risk  of  the  for- 
mer till  delivered ;  such  agreements  being  held 
fraudulent."  Arnoulds'  Mar.  Ins.  (1876),  p.  567.  See, 
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also,  The  Sally,  3  C.  Rob.,  Ad.  R.,  300,  n. ;  The  Jan 
Frederick,  5  C.  Rob.  Ad.  R.,  128 ;  Vrow  Margaretha, 
1  C.  Rob.  Ad.  R.,  336 ;  The  Atlas,  3  C.  Rob.  Ad.  R., 
299. 

The  opinion  of  the  majority  of  the  court  above 
has  been  followed  in  New  York.  See  De  Wolf  v.  N. 
Y.  F.  Ins.  Co.,  20  Johns.,  214 ;  2  Cow.,  56. 

The  law  is  stated  by  Mr.  Phillips  substantially  as  in 
the  passage  quoted  from  Arnould.  1  Phillips  on 
Ins.,  pp.  139,  434.  See,  also,  1  Kent's  Com.,  86,  87- 
Ship  Ann  Green,  1  Gal.,  274 ;  The  Francis,  8  Cranch. 
346. 

Parsons  says :  "  It  has  been  held  that  goods  sold 
to  a  belligerent,  and  to  be  delivered  to  him  in  his 
own  country,  are  belligerent  during  transit;  but 
it  would  oppose  the  general  principles  of  the  law  of 
contracts  to  give  this  character  to  the  property  if 
the  sale  were  not  completed,  and  the  property 
transferred,  so  as  to  be  at  the  risk  of  the  belligerent 
who  had  paid,  or  was  bound  at  all  events  for  the 
price."  1  Parsons  Mar.  Ins..  345. 
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Court  as  French  property.  The  goods  insured 
consisted  of  752  barrels  of  pot  and  pearl  ashes; 
802  barrels  of  which  were  consigned  to  M.  M. 
Francois  Poulhain  &  Co.,  and  the  residue  to 
Messrs.  Morgan  &  Son,  merchants,  residing  at 
Havre  de  Grace.  They  were  pxirchased  by  the 
plaintiffs  in  New  York,  and  shipped  under  an 
agreement  made  between  them  and  the  con- 
signees, the  terms  of  which  are  contained  in 
the  following  letter  from  one  of  the  plaintiffs : 
"LONDON,  May,  11,  1792. 

"M.  Francois  Poulhain : 

"By  the  post  to-day,  I  received  yours  of 
the  4th  instant,  directing  me  to  purchase  300 
barrels  ashes,  and  some  oil,  on  certain  condi- 
tions, mentioned  to  Messrs.  Michault.  That 
we  may  pefectly  understand  each  other,  they 
were,  viz.,  a  commission  of  2^  per  cent,  on  the 
amount  of  invoice,  and  an  additional  commis- 
sion of  3  per  cent,  on  do.  for  the  war  risk.  It 
is  not  understood  that  I  am  to  assume  the 
usual  sea  risk,  but,  for  my  security,  I  ought  to 
make  the  insurance,  in  order  to  prove  the  prop- 
erty mine,  in  case  of  capture ;  this  will  be  2| 
per  cent.  I  must  pay  to  have  it  done  ;  so  that 
taking  on  myself  all  risks,  and  delivering  you 
the  goods  at  St.  Vallery,  save  that  of  the 
freight,  which  you  must  pay,  you  must  allow 
me  8  per  cent,  on  the  amount  of  invoice  ;  my 
bills  are  to  be  paid  60  days  after  the  vessel's 
arrival  at  St.  Vallery,  in  London,  the  ex- 
change fixed  at  par,  say  £100  sterling,  for 
£177  15*.  Id.  New  York  currency,  with  the 
guaranty  of  Messrs.  Thelusson,  for  the  pay- 
ment. These  are  the  terms  mentioned  to  Messrs. 
Michault,  and  on  which  I  am  willing  to  exe- 
cute your  orders.  You  will  please  to  send  to 
Mons.  Blandel  a  copy  for  his  direction.  When 
I  receive  your  answer,  I  will  write  to  my 
house,  and  you  may  depend  on  my  attention, 
and  the  ashes  shipped  in  season. 

"D.  LUDLOW." 

At  the  time  of  the  shipment  of  the  ashes, 
the  plaintiffs  possessed  funds  belonging  to 
Morgan  &  Son,  which  were  afterwards  remit- 
ted to  them ;  but  they  held  no  funds  of  M.  M. 
F.  Poulhain  &  Co.  The  amount  of  the 
3*]  *goods  was  charged  to  those  persons  re- 
spectively, in  the  books  of  the  plaintiffs. 

It  was  admitted  that  the  war  commenced 
between  Great  Britain  and  France  on  the  1st 
February,  1793. 

Two  questions  were  raised  for  the  consider- 
ation of  the  court.  1.  Who  was  the  legal 
owner  of  the  goods  at  the  time  of  their  ship- 
ment and  capture  ?  2.  Was  the  contract, 
made  between  the  plaintiffs  and  the  merchants 
in  France,  valid,  according  to  the  law  of  na- 
tions, or,  in  other  words,  was  the  property 
American,  within  the  true  meaning  of  the 
warranty  contained  in  the  policy? 

This  cause  was  argued,  at  a  former  term,  by 
Messrs.  Harison  and  Hoffman  for  the  plaintiffs, 
and  Messrs.  Pendleton  and  Raddiff  for  the  de- 
fendants. By  direction  of  the  court,  it  was 
again  argued  at  the  last  term,  by  the  same 
counsel,  with  great  learning  and  ability.1 

1.— In  this  and  several  other  causes,  aiyued  at  the 
last  term,  the  reporter  must  crave  the  indulgence 
of  the  counsel  for  the  omission  of  their  arguments. 
Not  expecting1  at  the  time  to  report  the  cases,  no 
notes  were  taken,  and  it  would  be  doing1  injustice  to 
the  fjentlemon  concerned  to  give  an  imperfect  ac- 
count of  what  was  said  by  them. 
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The  judges,  not  being  unanimous,  now  de- 
livered their  opinions  seriatim. 

TOMPKINS,  J.  Two  questions  are  presented 
by  this  case.  1.  Whether  the  property  in  the 
goods  insured,  and  shipped  under  the  con- 
tract stated,  belonged,  during  the  transporta- 
tion, to  the  plaintiffs,  or  to  the  consignees  at 
St.  Vallery. 

2.  Whether  the  contract  be  valid,  according 
to  the  established  principles  of  the  law  of  na- 
tions. 

1.  The  goods  in  question  were  purchased 
by  the  plaintiffs  with  their  own  funds,  and 
upon  their  own  credit,  and  it  is  not  contro- 
verted but  that  they  vested  in  the  plaintiffs, 
on  the  delivery  to  them  by  the  persons  of 
whom  they  were  purchased.     There  was  no 
privity  between  the  French  merchants  and  the 
original  vendors ;    nor  could  the  former  be  re- 
sponsible to  the  lattei  for  the  price  agreed  to 
be  paid  for  them.     That  this  property  was  not 
devested   by  the  subsequent  delivery  of  the 
goods  to  the  captain  *will  be  evident,  if  [*4 
we  attend  to  the  terms  of  the  contract  under 
which  they  were  shipped.     The  goods,  after 
their  arrival  at  the  port  of  destination,  were 
not,  at  all  events,  to  go  into  the  possession  of 
the  consignees.     The  French  merchants  were 
not  entitled  to  receive  the  goods,  until  they 
had  performed  the  precedent  conditions,  as  to 
the  payment  stipulated  in  the  agreement.     If 
they  had  never  arrived  at   St.  Vallery,  the 
Messrs.  Ludlow  could  not  have  resorted  lo  the 
French  merchants,  according  to  the  terms  of 
this  contract,  for  the  stipulated  price  ;   on  the 
other  hand,  had  the  latter  failed  to  perform  the 
conditions  on  which  the  goods  were  to  be  de- 
livered, they  never  could  have  compelled  the 
plaintiffs  to  deliver  them.     Had  a  loss  hap- 
pened by  the  perils  of  the  sea,  and  the  insur- 
ers become  insolvent :   had  the  goods  been  de- 
stroyed by  accident  in  the  warehouse  before 
they  were  laden  ;  had  the  consignees  refused 
to  pay  freight ;  had  the  failure  of  Messrs.  Thel- 
usson &  Co.    put  it  out  of  the  power  of  the 
consignees  to  obtain  the  stipulated  security ; 
or  had  the  vessel,  by  stress  of  weather,  been 
driven  into  a  different  port,  and  there  terminat- 
ed her  voyage,  the  cargo  would  have  contin- 
ued in  the  plaintiffs,  and  the  loss  or  profit,  in 
either  event,  would  have  remained  to  them. 
Indeed,  it  seems  to  be  conceded  by  one  of  the 
defendants'  counsel,  on  the  argument,  that 
the  legal  ownership  of  the  goods  was  in  the 
plaintiffs  ;  and  the  ground  of  defense  was  con- 
fined to  the  objection,  that  this  contract  was  a 
mere  cover,  and  fraudulent  and  void,  as  it  re- 
spected belligerents. 

Fraud  ought  not  to  be  presumed  ;  and,  un- 
less the  agreement  itself  purports  fraud,  or  is 
one  forbidden  by  the  acknowledged  principles 
of  the  law  of  nations,  the  plaintiffs  in  this 
case  ought  to  recover. 

2.  It  cannot  be  denied  that  a  neutral  may, 
without  contravening  any  established  principle 
of  the  law  of  nations,  carry  on  commerce  with 
either  of  the  belligerent  parties,  in  the  same 
manner  and  to  the  same  extent,  as  in  time  of 
peace,  except  in  articles  contraband  of  war,  or 
to  a  blockaded  port.     The  decisions  in    the 
Court  of  Admiralty  in  England,  so  much  re- 
lied on  by  the  defendants,  have  not  proceeded 
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on  the  notion  that  a  neutral  cannot,  flagrant* 
5*]  betto,  contract  to  sell  *and  consign  his  own 
goods  to  a  belligerent,  for  a  stipulated  profit, 
to  be  paid  on  delivery.  The  determinations 
which  have  been  made  on  contracts,  somewhat 
similar  to  the  present,  are  supported  by  a  rule 
of  evidence  peculiar  to  those  courts;  &presump- 
tio  juris  et  dejure,  by  which  such  contracts  are 
determined  to  be  fraudulent  and  collusive,  and 
made  for  the  purpose  of  covering  the  property 
of  an  enemy.  They  have  considered  the  capt- 
ure as  equivalent  to  a  delivery  to  the  belliger- 
ent to  whom  it  is  consigned,  and  to  whom  it 
is  thus  presumed  to  belong.  Without  arraign- 
ing those  decisions,  it  is  sufficient,  in  the  pres- 
ent case,  to  say,  that  such  an  arbitrary  rule  of 
evidence  is  not  to  be  resorted  to  here,  and  that 
the  contract  in  question  does  not  afford  that 
presumption ;  on  the  contrary,  its  provisions 
are  of  a  nature  to  exclude  every  reasonable  in- 
ference of  fraud,  and  to  evince  the  neutrality 
of  the  property.  The  checks  interposed, 
which  might  prevent  its  ultimate  delivery  to 
the  consignees  at  St.  Vallery  ;  the  security  to 
be  given,  and  the  conditions  to  be  performed, 
in  order  to  entitle  the  latter  to  receive  the 
goods,  and  the  assumption  of  all  risks  by  the 
consignors,  until  the  delivery  of  the  property, 
are  satisfactory  evidence,  to  my  mind,  that 
the  contract  was  bona  fide;  and  that,  in  the 
contemplation  of  the  parties,  the  ownership 
and  control  of  the  property  was  to  continue  in 
the  plaintiffs,  who  retained  the  right  wholly 
to  refuse  the  delivery  of  the  goods  in  case  the 
consignees  should  fail  to  perform  the  condi- 
tions previously  stipulated.  For  these  reasons, 
I  am  of  opinion  that  the  plaintiffs  have  com- 
plied with  their  warranty,  and  that  they  ought 
to  recover  the  amount  insured  by  the  defend- 
ants. 

SPENCER,  J.  By  the  contract  entered  into 
between  the  plaintiffs  and  the  French  mer- 
chants, the  property  in  ashes,  insured  and  war- 
ranted to  be  American,  remained  in  the  plaint- 
iffs, until  its  delivery  to  the  French  houses  at 
St.  Vallery.  The  delivery  could  not  be  insist- 
ed on,  until  bills  for  the  amount  on  London, 
payable  in  sixty  days^  after  the  arrival  of  the 
goods  at  St.  Vallery,  with  the  guaranty  of  the 
Messrs.  Thelusson,  had  been  furnished  by  the 
consignees  to  the  plaintiffs. 

The  goods  having  been  captured  and  con- 
6*]  demned,  on  *their  way  to  St.  Vallery, 
there  can  be  no  pretense  to  say  that  the  prop- 
erty, at  the  time  of  capture,  did  not  exclusive- 
ly belong  to  the  plaintiffs.  The  defendants' 
counsel  did  not  controvert  the  proposition 
that  by  the  rules  of  law,  as  between  the  plaint- 
iffs and  the  French  merchants,  the  property 
never  had  been  transferred  from  the  plaintiffs. 
But  it  was  insisted  that  there  was  an  equitable 
interest,  by  virtue  of  the  contract,  vested  in 
the  consignees,  which  from  a  state  of  war  be- 
tween France  and  England,  justly  exposed 
the  property  to  capture,  and  that,  by  the  law 
of  nations,  property  so  circumstanced  was  li- 
able to  capture  and  condemnation,  on  the 
ground  of  its  being  fraudulently  covered  with 
an  intent  to  evade  capture,  and  to  supply  a 
belligerent.  These  two  propositions  remain  to 
be  examined. 

1.  It  is  difficult  to  perceive  in  what  manner 
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the  French  merchants  had  acquired  a  vested 
equitable  interest  in  these  goods.  The  con- 
tract was,  in  its  nature,  executory ;  and  no 
part  of  the  price  had  been  paid  ;  they  had  an 
expectation  of  receiving  them,  but,  on  no  le- 
gal principles,  were  they  clothed  with  the 
rights  of  a  cestui  que  tni»t.  It  has  been  fanci- 
fully said,  that  because  the  goods  were  con- 
signed to  them,  the  capture  by  the  English  is 
to  be  deemed  a  delivery  to  the  consignees.  In 
the  view  of  a  court  of  admiralty,  this  may  be 
so ;  but,  most  certainly,  if  the  Frenchmen 
were  amenable  to  our  own  laws,  the  plaint- 
iffs could  never  recover  of  them  the  price  of 
the  goods,  under  that  notion.  Nothing  but  an 
actual  delivery,  or  offer  to  deliver,  would  ren- 
der them  responsible  upon  the  contract. 

2.  The  goods  in  question  not  being  contra- 
band within  the  utmost  latitude  to  which  that 
list  has  been  swelled,  were  a  lawful  subject  of 
commercial  adventure  by  a  neutral  in  time  of 
war.  The  warranty  that  it  was  neutral  has 
been  verified.  This  warranty  cannot  be  ex- 
tended so  far  as  that  the  property  shall  be  re- 
garded neutral  by  belligerents,  but  only  that 
it  is  truly  so,  according  to  the  code  of  the  law 
of  nations. 

The  cases  decided  by  Sir  William  Scott  do 
not  bear  an  analogy  to  the  present.  In  this, 
the  property  was  not  absolutely  to  vest  in  the 
French  houses,  on  its  arrival  at  St.  Vallery ; 
certain  acts  were  to  be  done  on  their  part  as 
conditions  *precedent,  as  the  drawing  of  [*7 
the  bills  on  London  with  a  guaranty  for  the 
amount  of  the  cargo.  These  acts  were  con- 
tingent and  might  never  be  performed. 

It  appears  to  me  that  the  English  courts  of 
admiralty,  on  questions  bearing  a  resemblance 
to  the  present,  are  governed  more  by  ideas  of  po- 
litical expediency,  and  of  the  necessity  of  de- 
stroying any  commerce  with  their  enemy,  than 
by  the  law  of  nations.  The  High  Court  of 
Admiralty  in  England,  probably,  regarded 
this  shipment  as  a  fraud  on  belligerents,  in  at- 
tempting to  evade  capture  and  condemnation  ; 
but  I  do  not  feel  myself  bound  by  their  pre- 
cedents, nor  required  to  justify  their  solici- 
tude to  condemn  from  motives  of  policy. 

By  the  law  of  nations,  a  neutral  has  a  right, 
with  the  exceptions  of  contraband  goods  and 
going  to  a  blockaded  port,  to  supply  the  bel- 
ligerents. This  right,  enforced  by  considera- 
tions of  justice  as  it  regards  neutrals,  is  not 
to  be  frittered  away,  by  inquiring  whether  a 
belligerent  has,  by  one  mode  of  supply  or 
another,  a  prospect  of  greater  mercantile  ad- 
vantage. The  true  inquiry  is,  is  the  property 
of  a  muniment  of  war  within  the  list  of  con- 
traband, and  does  it  belong  to  an  enemy  or  a 
friend  ?  Thinking  as  I  do,  that  the  warranty 
in  this  case  has  been  fulfilled,  and  that,  at  the 
time  of  the  capture,  the  goods  belonged  to 
the  plaintiffs,  I  must  say  that  they  are  entitled 
to  judgment. 

THOMPSON,  J.  The  questions  presented  by 
this  case  are,  1st.  In  whom  must  the  right  of 
property  in  the  shipment  be  deemed  vested  at 
the  time  of  capture  ?  2d.  As  to  the  legality 
of  the  contract  made  between  the  plaintiffs 
and  the  French  merchants. 

1.  The  subject  insured  consisted  of  pot  and 
pearl  ashes,  waranted  American  property.  The 
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shipment  was  made  under  an  agreement,  and 
upon  the  terms  stated  in  the  letter  of  Daniel 
Ludlow  of  the  llth  of  May,  1792,  contained 
in  the  case,  and  to  which  we  must  resort,  in 
order  to  ascertain  the  rights  of  contracting 
parties ;  and  in  doing  this  the  contract  must 
be  construed  without  reference  either  to  a 
state  of  peace  or  war  ;  that  point  will  come 
under  consideration  in  the  examination  of  its 
legality. 

8*]     "*Acccording  to  my  understanding  of 
the  agreement,  without  entering  into  a  minute 
detail  of  its  several  parts,  the  fair  and  obvious 
import  of  it  is,  that  the  plaintiffs  stipulate  to  take 
all  risks  of  every  description  whatever  upon 
themselves,and  to  deliver  to  certain  French  mer- 
chants at  St.  Vallery,  in  France,  a  quantity  of 
goods  upon  certain  conditions  to  be  performed 
on  their  part.     These  conditions  were  that  they 
should  pay  the  plaintiff  the  amount  of  the 
invoice  price,  with  the  addition  of  8  per  cent, 
on  such  amount,  the  payment  to  be  made  in 
London  sixty  days  after  the  vessel's  arrival  at 
St.   Vallery,   and    the   guaranty    of   Messrs. 
Thelusson  to  be  given  for  such  payment,  the 
French  merchants  also  paying  the  freight. 
Though  the  case  states,  generally,  that  the 
cargo   was  consigned    to    the    French   mer- 
chants ;  yet  it  is  to  be  observed  that  the  con- 
tract contains  no  stipulation  that  they  were  to 
be  the  consignees.      This  consignment  must, 
therefore,  be  open  to  explanation,  whether 
made  to  them  on  their  own  account  and  risk, 
or  on  account  and  risk  of  the  consignors. 
Here,  then,  arises  the    question  :     Where  a 
shipment  is  made  under  such  circumstances, 
in  whom  must  the  property  be  deemed  vested 
until  its  arrival  ?    I  think  clearly  in  the  plaint- 
iffs.    I  cannot  consider  the  plaintiffs  as  acting 
in  the  character  of  mere  agents.      Part  of  the 
allowance  to  be  made  to  them  is,  to  be  sure, 
classed  under  the  denomination  of   commis- 
sions,   which,  in  mercantile  language,  may 
generally  be  considered  as  a  compensation  for 
the  services  of  agents  or  factors ;   yet  this  cir- 
cumstance, of   itself,  is  not  sufficient   to  re- 
strict them  to  that  character,  when,  from  the 
general  scope  and  nature  of  the  transaction, 
they  are    represented    as    principals.      The 
plaintiffs,  having  funds  in  their  hands  belong- 
ing to  one  of  the  French  houses,  could  not,  in 
any  manner,  qualify  their  character.      These 
funds  were  not  to  be  applied  to  the  purchase 
of,  or  as  payment  for,  this  cargo.     By  the  con- 
tract, payment  was  to  be  made  in  London  ; 
besides,  these  funds  have  since  been  remitted  ; 
at  what  particular  time,  however,  does  not  ap- 
pear.    The  plaintiffs,  then,  must  be  viewed  in 
the  capacity  of  vendors,  making  a  contract 
with  respect  to  this  shipment  which  was  to  be 
consummated  in  France  ;  and  the  most  that  can 
1)*]  be  said  *is,  that  they  had  secured  a  market 
on  its  arrival  there.      The  argument   most 
urged,  on  the  part  of  the  underwriters,  is, 
that  this  cargo  went  consigned  to  the  French 
*  merchants,  which,  it  is  said,  vested  in  them 
the  right  of  property.      I  do  not  think  it  nec- 
essary to  controvert   the  general  proposition 
that  when  goods  are  shipped  on  account  of, 
and  consigned  to  a    foreign    merchant,    the 
property  shall,  prima  facie,  be  deemed  vested 
in  the  consignee,  subject  to  the  right  of  stop- 
ping in  transits,  in  case  of  insolvency.     In 
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such  cases,  probably,  the  master  of  the  ship 
ought  to  be  considered  as  the  agent  of  the  con- 
signee, and  a  delivery  to  the  former  as  equiv- 
alent to  a  delivery  to  the  latter  ;  neither  can 
it  be  denied  that  where  the  consignment  is  for 
account  of  the  consignor,  the  property  re- 
mains vested  in  him,  and  he  is  deemed  the 
legal  owner.  (Evans  v.  Martell,  12  Mod.,  156.) 
The  consignment  is  always  subject  to  be  con- 
trolled and  explained,  according  to  the  un- 
derstanding and  evident  intention  of  the  par- 
ties. (Hibbert  v.  Carter,  1  Term  Rep.,  748.) 
So  that,  admitting  it  to  have  been  general  to 
the  French  merchants,  if  it  be  manifest  that 
it  was  not  the  intention  of  the  parties  to  vest 
in  the  consignees  the  right  of  property,  such 
must  be  considered  as  the  legal  operation  of 
the  consignment.  That  it  was  the  intention  of 
the  parties  that  the  property  should  remain 
vested  in  the  plaintiffs,  cannot,  it  appears  to 
me,  admit  of  a  doubt ;  otherwise,  the  con- 
signment is  at  war  with  the  contract  and  the 
whole  tenor  of  the  transaction. 

Whatever  may  be  the  general  rules  of  law, 
and  the  ordinary  course  of  commerce  applica- 
ble to  any  given  class  of  cases,  there  can  be 
no  doubt  that  these  general  rules  may  be  va- 
ried and  modified  by  special  agreement.  (3  P. 
Wms.  186;  Godfrey  v.  Furzo,  1  Term  Rep., 
748.)  This  was  admitted  in  its  fullest  extent, 
by  Sir  William  Scott,  in  the  case  of  The  Packet 
De  BUboa.  (2  Rob.  Rep.,  133.)  The  vesting 
of  property,  says  Lord  Mansfield,  may  differ, 
according  to  the  circumstances  of  cases. 
(Davis  et  al.  v.  James,  5  Burr.,  2680.)  The 
general  rule  of  law  is,  that,  as  between  vend- 
or and  vendee,  the  property  is  not  altered 
until  the  delivery  of  the  goods.  ( Snee  ct  al. 
v.  Prescott  et  al.,  1  Atk.,  245;  Mason  v.  Lick- 
barrow,  I  Hen.  Bl.  Rep.,  35  ;  Ellis  \.  Hunt,  3 
Term  Rep.,  469.)  A  distinction  is  sometimes 
made  between  an  actual  delivery  to  the  vendee 
himself,  and  a  constructive  delivery  to  some 
intermediate  person.  In  the  latter  case,  when 
the  *goods  are  at  the  risk  of  the  vendee,  [*1O 
it  is  equivalent  to  an  actual  delivery.  ( 3  Term 
Rep.,  469.)  Every  legal  contract,  may,  how- 
ever, be  modified,  according  to  the  will  of 
the  contracting  parties  ;  and,  when  special,  it 
is  to  that  we  must  look,  in  order  to  ascertain 
their  rights.  It  cannot,  I  think,  be  denied 
that,  in  the  present  case,  it  was  obviously  the 
intention  of  the  parties  that  the  entire  domin- 
ion and  control  over  this  property  should  re- 
main in  the  plaintiffs  until  its  arrival  in  France. 
The  insurance  was  to  be  made  by  them,  and 
for  their  own  benefit.  The  property  was,  by 
the  terms  of  the  contract,  expressly  at  their 
risk.  If  lost,  the  loss  would  have  fallen  on 
them  ;  or  if  the  underwriters  had  become  in- 
solvent, the  loss  would  have  been  theirs.  And 
Sir  William  Scott  observes  that  this  is  the  true 
criterion  of  property.  He  is  to  be  deemed  the 
proprietor  on  whom  the  loss  would  fall  in  case 
of  accident.  (2  Rob.  Adm.  Rep.,  135.)  This 
is  certainly  a  just  and  rational  criterion  be- 
|  tween  the  vendor  a  vendee ;  the  former  is 
;  presumed  to  get  a  compensation  for  the  risk, 
!  and  the  loss  is,  therefore,  to  be  borne  by  him. 
The  guaranty  of  Messrs.  Thelusson  for  the 
payment  of  tlie  plaintiff's  bills  in  London, 
may  be  considered  as  a  condition  precedent ; 
and  if  so,  the  Messrs.  Ludlow  would  have 

JOHNS.  REP.,  1. 


1806 


LUULOW  v.  BOWNE. 


10 


had  a  right  to  demand  snch  guaranty  before 
the  French  merchants  could  have  claimed  a 
•delivery  of  the  property.  The  plaintiffs  ap- 
pear to  have  studiously  guarded  the  contract, 
so  as  to  retain  the  control  over  the  shipment 
until  they  should  be  secured  in  the  payment 
for  it.  For  this  purpose  they  assumed  all  risks 
of  every  description  until  its  arrival  in  France. 
There  was  the  place  designated  for  the 
•consumation  of  the  contract.  The  master 
of  the  vessel  must  have  been  their  agent,  and 
the  bills  of  lading  given  on  their  account  and 
risk,  in  order  to  retain  the  security  ;  that  be- 
ing one  of  the  principal  ingredients  in  the 
contract.  That  the  French  merchants  stipu- 
lated to  pay  the  freight  cannot  be  material, 
according  to  the  opinion  of  Sir  William  Scott, 
in  the  case  of  The  Packet  De  BUboa  ;  and,  in- 
deed, he  admits  in  that  case  that  a  con- 
tract like  the  present,  in  time  of  peace,  would 
be  legal,  and  the  right  of  property  remain 
vested  in  the  vendor.  The  parties  have  a 
right  to  stipulate  that  the  whole  risk  should 
11*]  fall  on  the  consignor  *until  the  goods 
come  into  possession  of  the  consignee,  or 
they  may  divide  the  risk  as  they  please.  Thus 
far  I  have  considered  this  transaction  as  be- 
tween vendor  and  vendee,  without  any  refer- 
ence to  the  rights  of  third  persons ;  and,  I 
think,  I  am  warranted  in  concluding  that,  as 
between  them,  the  property  must,  at  the  time 
of  the  capture,  be  deemed  to  have  vested  in  the 
plaintiffs.  If  so,  their  warranty  has  not  been 
broken,  unless  the  contract  under  which  the 
shipment  was  made  was  illegal  and  void. 

2.  The  second  question  then  arises  as  to  the 
legality  of  the  contract.  The  warranty  that 
the  property  was  American,  means  that  it  was 
so  by  the  law  of  nations.  This  was  so  de- 
termined in  the  case  of  Duguet  v.  Rhine- 
lander.1 

If  I  am  correct  in  the  conclusions  above 
drawn,  that  a  contract  like  the  present  would, 
according  to  the  law  of  nations,  be  legal  in 
time  of  peace,  and  that,  according  to  estab- 
lished principles  of  law,  the  property  would 
be  deemed  vested  in  the  plaintiffs  until  an 
actual  delivery  in  France,  I  cannot  suppose 
that  a  state  of  war  would  change  or  vary  the 
rules.  I  find  no  such  principles  recognized  in 
the  law  of  nations.  The  general  rule  is,  that 
neutrals  have  a  right  to  carry  on  commerce 
with  the  belligerents  the  same  in  war  as  in 
peace,  except  in  contraband  goods,  and  to 
blockaded  ports.  Contracts,  like  the  present, 
have  unquestionably  been  considered  by  Sir 
William  Scott  in  the  British  admiralty  courts 
as  illegal ;  and  were  the  rules  there  adopted  to 
govern  the  case  before  us,  we  should  be  bound 
to  pronounce  that  there  had  been  a  breach  of 
the  warranty.  The  warranty,  however,  is  not 
to  be  tried  by  those  rules,  unless  they  are 
sanctioned  by  the  law  of  nations. 

That  courts  of  admiralty  are  sometimes  gov- 
erned by  special  instructions,  which  are  not  in 
perfect  conformity  with  the  general  law  of 
nations,  cannot  be  denied.  The  rights  of  neu- 
trals, as  well  as  those  of  belligerents,  are  to 
be  regarded  and  protected.  And  it  is  not 
enough  for  the  belligerents  to  say  to  the  neu- 

1.— Since  reported  in  1  Johns.  Cos.,  360.  But  see  2 
Johns.  Cas.,  476,  S.  C. 
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tral,  that  because  my  rights  of  capture  is  taken 
away  your  trade  is  illegal.  It  is,  undoubtedly, 
the  interest  of  belligerents  to  consider  all  prop- 
erty bound  to  an  enemy's  country  as  belonging 
to  an  enemy,  and,  of  course,  exposed  to  capt- 
ure and  condemnation  ;  *but  they  have  [*12 
no  right,  in  order  to  effect  this,  to  establish 
arbitrary  rules  of  property;  one  encroachment 
leads  to,  and  forms  a  precedent  for  another, 
and  if  yielded  to  it  is  difficult  to  say  where 
they  will  end. 

There  can  be  no  doubt  that  the  plaintiffs 
would  have  had  a  right  to  ship  the  cargo  in 
question,  nor  having  made  a  contract  for  its 
sale  on  its  arrival  in  France.  It  was  not  con- 
traband, nor  bound  to  a  blockaded  port. 
What  have  they  done,  then,  by  this  contract? 
Nothing  more  than  to  secure  a  market  on  its 
arrival  in  France.  What  injury  is  done  to 
belligerents?  It  is  said  that  their  rights  of 
capture  is  taken  away ;  and  so  it  would  have 
been,  had  the  shipment  been  made,  and  no 
contract  previously  entered  into.  If  abridg- 
ing the  chance  of  capture  be  sufficient  to  render 
commerce  illegal,  all  trade  by  neutrals  would 
be  so.  Sir  William  Scott  gives  us  no  authority 
to  show  that  the  contract,  like  the  one  before 
us,  is  illegal,  according  to  the  law  of  nations. 
For  aught  that  appears  to  the  contrary,  the 
principle  originated  with  him,  or  grew  out  of 
the  special  instructions  of  his  government. 
He,  however,  says  only  that  it  is  a  rule  of  the 
prize  courts  that  the  property  going  to  be  de- 
livered in  the  enemy's  country,  and  under  a 
contract  to  become  the  property  of  the  enemy 
immediately  on  arrival,  if  taken  in  transitu,  is 
to  be  considered  as  enemy's  property.  (3  Rob. , 
302.  2 he  Atlas;  case  of  The  Sally,  Griffiths, 
note.) 

If,  by  a  rule  of  prize  courts,  he  means  only 
a  rule  of  evidence,  by  which  to  ascertain  the 
real  owner,  or  that  a  cargo  taken  under  such 
circumstances  shall,  prima  facie,  be  considered 
enemy's  property,  the  rule,  perhaps,  may  not 
be  so  exceptionable.  But  I  cannot  give  my  as- 
sent to  it  as  a  rule  controling  the  right  of 
property.  Property  is,  unquestionably,  fre- 
quently transported  under  covered  contracts, 
and,  in  this  way,  fraud  is  practised  upon  bellig- 
erents. It  is  not,  therefore,  matter  of  sur- 
prise that  their  suspicions  should  be  excited. 
But  it  is  no  just  reasoning  to  say,  that  because 
a  transaction  may  be  fraudulent  it  is  fraudu- 
lent. Every  case  must  stand  on  its  own  merits; 
and  I  see  nothing  in  the  one  before  us  to  war- 
rant the  conclusion  that  this  was  a  fraudulent, 
or  covered  transaction,  or  that  the  contract 
does  not  represent  the  truth,  with  respect  to 
the  ownership  *of  the  property;  if  so,  [*13 
and  this  be  a  legal  contract,  as  I  have  en- 
deavored to  show,  I  am  at  a  loss  to  discover 
the  grounds  for  saying  there  has  been  a  breach 
of  the  warranty. 

Fraud  would,  no  doubt,  vitiate  the  contract; 
and  could  I  legally  intend,  from  the  facts 
stated  in  the  case,  that  this  was  a  speculation 
tainted  with  that  malady,  that  the  property 
had  ever  legally  vested  in  the  French  mer- 
chants, and  that  the  contract  was  a  mere  cloak, 
for  the  purpose  of  deceiving  belligerents,  I 
should,  most  certainly,  withhold  from  it  my 
sanction.  If  such  had  been  the  intention  of 
the  parties,  why  enter  into  a  contract,  which, 
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upon  the  face  of  it,  might  have  the  least  ap- 
paarance  of  unfairness?  If  the  contract  does 
not  represent  the  real  truth  of  the  transaction 
between  them,  security  for  their  respective 
rights  must  depend  on  some  private  and  con- 
fidential understanding ;  in  which  case  the 
present  contract .  would  be  idle  and  nugatory. 
If  fraud  is  to  be  imputed  to  the  parties,  it 
must  be  an  inference  of  law,  arising  from  the 
contract ;  for  nothing,  dehars  the  agreement, 
is  shown,  in  the  least  tending  to  such  a  con- 
clusion, except  that  it  was  made  during  hos- 
tilities between  France  and  England  ;  and  this 
does  not  appear  to  me  sufficient  to  warrant  the 
inference. 

I  see  no  impropriety  in  a  French  merchant's 
saying  to  an  American  merchant,  "If  you  will 
send  your  goods  to  France,  I  will  purchase 
them  of  you,"  or  to  agree  beforehand  on  a 
stipulated  price,  to  be  paid  on  the  their  delivery 
in  that  country.  The  French  merchant  may 
not  choose  to  run  the  risk  of  transportation, 
which  the  American  merchant,  for  the  sake  of 
the  profits  arising  out  of  the  contract,  may  be 
willing  to  assume.  I  know  of  no  law,  nor  any 
principle  of  reason  or  justice,  that  will  deprive 
him  of  this  privilege,  provided  the  property 
continue,  really,  and  bonajide,  the  property  of 
the  American  merchant  until  its  delivery  in 
France.  According  to  my  understanding  of 
the  case,  then,  its  whole  merits  depend  on  the 
question,  in  whom  was  the  property  vested  at 
the  time  of  capture?  And  in  whatever  point 
of  light  I  view  it,  I  cannot  resist  the  conclu- 
sion that  it  was  in  the  plaintiffs. 

My  opinion,  therefore,  is,  that  they  are  en- 
titled to  judgment. 

14*]  *KENT,  Ch.J.  There  is  no  dispute,  be- 
tween the  parties  in  this  cause,  as  to  the  neutral- 
ity of  the  vessel.  Tht  affidavit  of  John  Jackson, 
which  was  agreed  to  be  received  as  part  of 
the  case,  sufficiently  establishes  that  she  was 
American  property.  The  great  point  is  respect- 
ing the  neutrality  of  the  cargo.  The  question 
is,  who  were  the  legal  owners  of  the  goods, 
after  their  shipment  and  consignment  to  the 
merchant  at  Havre,  the  plaintiffs  or  their  con- 
signees? The  plaintiffs  are  directed  by  a 
French  house,  to  purchase  and  transmit  to 
them  certain  goods.  They  make  the  purchase, 
charge  their  commission  for  executing  the  or- 
der, and  ship  the  goods,  under  a  consignment 
to  the  French  house.  The  freight,  or  expense 
of  transmission,  was  to  be  borne  by  the  con- 
signees, and  the  risks  attending  the  transporta- 
tion depended  upon  a  special  and  peculiar 
agreement  between  the  parties.  This  agree- 
ment deserves  particular  attention,  as  the 
merits  of  the  cause  will  turn  upon  its  construc- 
tion and  legal  operation.  It  is  rather  deficient 
in  precision,  but  as  I  understand  it,  the  plaint- 
iffs expressly  declare  that  they  were  not  to  as- 
sume the  usual  sea  risks ;  but  that  they  ought 
to  make  the  insxirance,  in  order  to  prove  the 
property  theirs,  in  case  of  capture ;  and  that 
they  would  have  to  pay  2J  per  cent,  for  that 
insurance,  and.  consequently,  they  charge  that 
advance  to  their  correspondents.  But  they  are 
to  have  a  commission  for  the  war  risks.  This 
they  ask  as  a  premium  for  assuming  that  risk, 
or  in  other  words,  a  belligerent  hires  a  neu- 
tral, at  a  commission  of  8  per  cent,  to  take 
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upon  himself  the  war  risk  ;  the  neutral  will 
not  assume  the  usual  sea  risk  ;  that  he  express- 
ly declines ;  but,  in  order  to  render  this  as- 
sumption of  the  war  risk  less  hazardous,  he 
says  the  insurance  must  be  in  his  name,  and  he 
charges  only  what  he  will  have  to  advance,  to- 
effect  it.  The  insurance  was,  therefore,  an 
ordinary  neutral  insurance,  estimated  at  2£ 
per  cent,  and  the  plaintiffs,  no  doubt,  made  it 
as  trustees  for  the  French  merchants,  for 
whose  benefit  it  was  to  inure,  if  the  property 
was  lost  by  the  perils  of  the  sea.  The  plaint- 
iffs, upon  this  agreement,  were  then  to  make  a- 
clear  gain  of  5£  per  cent,  all  of  which  they, 
emphatically,  term  their  commission  ;  part  of 
*it  was  for  their  compensation,  as  [*15 
agents,  and  the  residue  as  a  premium  for  the 
war  risks  they  assumed.  They  asked  no 
premium  for  the  ordinary  sea  risks,  because  it 
was  agreed  that  they  were  to  assume  them ; 
and,  of  course,  those  risks  must  be  borne  by 
the  consignees,  who  paid  the  insurance  of  those 
risks,  amounting  to  2£  per  cent.  This  appears 
to  me  to  be  the  real  solution,  the  just  analysis  of 
this  extraordinary  contract.  When,  therefore, 
the  plaintiffs,  in  the  concluding  part  of  their  let- 
ter, speak  generally  of  taking  all  risks  and  of 
receiving  an  allowance  of  8  per  cent.,  this  is. 
easily  explained,  reddendo  singula  aingulis,  as 
the  antecedent  parts  of  the  letter  had  par- 
ticularly specified  what  risks  were  to  be  as- 
umed  by  the  plaintiffs,  and  by  what  means, 
and  for  what  services  the  allowance  was  to 
arise.  Generates  clausula  non  porrigitur  ad  ea, 
qua  antea  spedaliter  sunt  comprehema. 

If  we  consider  this  contract,  for  a  moment, 
independent  of  these  singular  provisions  about 
the  risk,  the  general  rule  of  law  would  be, 
that  the  property  vested  in  the  consignees  upon 
the  shipment  and  delivery  to  the  master.  But 
as  even  this  principle  seemed  to  be  questioned, 
upon  the  argument,  it  is  proper  to  look  into 
the  authorities  upon  which  it  rests.  A  delivery 
to  an  agent,  for,  and  on  behalf  of  his  principal, 
will  transfer  the  property  equally  with  a  de- 
delivery  to  the  principal  himself.  This  is  an 
elementary  rule  in  the  transfer  of  property ; 
and  the  master  of  a  vessel  is  considered  as  the 
agent  of  the  consignee.  In  the  case  of  Etans 
v.  Martett  (1  Ld.  Raym.,  271  ;  12  Mod.,  156,  8. 
C.),  it  was  ruled  by  Lord  Holt,  and  the  Court 
of  King's  Bench,  that  if  goods,  by  a  bill  of 
lading,  are  consigned  to  A,  A  is  the  owner,  and 
must  bring  the  action  against  the  master  of 
the  ship  if  they  are  lost.  So  in  the  case  of  God- 
frey v.  Furzo  (3  P.  Wms.,  185),  the  like  rule 
was  laid  down  by  the  Attorney-General,  and 
agreed  to  by  Lord  Chancellor  King.  It  was 
there  said,  that  on  delivery  of  the  goods  to  the 
master  of  the  ship,  the  property  immediately 
vested  in  the  consignee,  who  was  to  run  the 
risk  of  the  voyage.1  The  same  point  was 
noticed  and  recognized  by  Lord  Chancellor 
Hardwicke,  in  the  case  of  Snte  v.  Prewsott  (1 
Atk.,  248),  in  which  he  *admitted  that  [*16 
if  goods  are  delivered  to  a  carrier  to  be  de- 
livered to  A,  and  they  are  lost,  the  consignee 
only  can  bring  the  action,  which  showed  the 
property  to  be  in  him;  and  he  said  it  was  the 
same  where  goods  are  delivered  to  a  master  of 
a  vessel,  though  he  allowed,  at  the  same  time, 

1.— See  S.  P.,  Summerell  v.  Elder,  1  Binn.  Rep.,  10B. 
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the  right  of  the  consignor  to  stop  in  transitu. 
The  right  of  stoppage  in  transitu,  as  between 

vendor  and  vendee,  came  from  the  Court  of 
Equity.  The  first  case  in  the  books  is  that  of 

Wiseman  v.  Vandeputt  (2  Vern.,  203),  in  chan- 
cery. On  the  first  hearing,  the  Chancellor  or- 
dered an  action  of  trover  to  be  brought,  to  try 
whether  the  consignment  vested  the  property 
in  the  consignee ;  and  it  was  then  determined, 
in  a  court  of  law,  that  it  did.  But  equity 
thought  it  right  to  interpose  and  give  relief  ; 
and  since  that  time  this  new  rule  of  stoppage 
in  transitu,  has  been  admitted,  in  courts  of 
law  as  well  as  equity,  between  consignor  and 
consignee,  in  case  of  the  insolvency  of  the  lat- 
ter, and  before  actual  delivery.  This  rule, 
however,  is  not  considered  as  altering  the 
strict  right  of  property  which,  by  the  old  rule 
of  law,  vested  in  the  consignee  upon  the  de- 
livery to  the  carrier  for  him,  and  at  his  risk. 
The  delivery  to  the  carrier  is  a  constructive 
delivery  to  the  vendee,  and  the  goods  are  con- 
sidered in  the  possession  of  the  vendee  the  in- 
stant they  pass  out  of  the  possession  of  the 
vendor,  to  every  other  purpose  but  that  of  de- 
feating this  equitable  right  of  reclaiming  the 
property,  upon  the  insolvency  of  the  vendee. 
(Buller,  J.,  in  Ettis  v.  Hunt,  3  Term  Rep., 
169.)  In  the  late  cases  of  Oppenheim  v.  Rus- 
sett,  and  Dutton  v.  Solomonson  (3  Bos.  &  Pull., 
48  and  582),  the  Court  of  C.  B.  considered  the 
rule  as  well  settled  as  any  in  the  law,  that 
upon  delivery  of  goods  to  any  general  carrier 
the  whole  property  immediately  vested  in  the 
purchaser,  subject  to  this  right  of  stoppage 
upon  the  insolvency  of  the  purchaser. 

The  only  additional  case  that  I  shall  mention 
is  that  of  Coxe  v.  Harden  (4  East,  211),  in  the 
King's  Bench,  and  that  will  be  found  upon  ex- 
amination to  be  a  very  strong  and  pointed  au- 
thority. It  was  upon  a  purchase  by  agents 
abroad  under  orders,  and  when  the  goods 
were  shipped,  the  shippers  drew  upon  their 
principals  for  the  amount,  in  favor  of  third 
17*]  persons,  payable  *in  sixty  days,  and  gave 
notice  that  they  expected  the  bill  would  meet 
with  due  honor.  The  bill  was  transmitted  at 
the  same  time  and  in  the  same  manner  with 
the  invoice  and  bill  of  lading,  and  the  bill  of 
lading  was  to  the  order  of  the  shippers,  and 
unindorsed.  Under  all  these  circumstances, 
however,  the  court  had  no  hesitation  in  consid- 
ering the  property  to  have  vested  upon  the 
shipment.  They  said  that  a  delivery  to  the 
master  of  a  general  ship,  under  a  consign- 
ment, was  a  delivery  to  those  to  whom,  and  for 
whose  use,  the  goods  were  sent  and  at  whose 
risk  they  were  during  the  passage  ;  and  that 
the  property  was  subject  only  to  be  devested 
by  the  shipper's  right  of  stopping  in  transitu, 
which  they  termed  a  species  of  jus  post-liminii. 
It  was,  indeed,  contended  in  that  case  that  as 
the  bill  of  lading  was  unindorsed,  and  the  bill 
of  exchange  for  the  amount  transmitted  con- 
currently, it  showed  that  the  shippers  did  not 
intend  to  convey  the  property,  except  condi- 
tionally, in  case  of  the  acceptance  of  the  bill. 
But  the  answer  was,  that  the  shipment  was  at 
the  risk  of  the  consignee,  without  any  such 
words  of  condition  annexed.  The  same  answer 
may  be  given  to  the  like  objection  which  the 
counsel  raised  in  this  case,  as  the  shipment 
here  was  in  pursuance  of  orders,  without  any 
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condition  being  annexed  to  the  delivery,  or 
shipment,  relative  to  the  furnishing  of  the 
guarantied  bills  on  London,  and  was,  also,  at 
the  ordinary  sea  risk  of  the  consignees.  This 
last  risk  they  must  be  deemed  to  have  borne, 
as  the  shippers  here  declared  they  were  not  to 
assume  it,  as  it  falls,  of  course,  upon  the  con- 
signee, without  a  special  agreement  to  the 
contrary,  as  the  consignees  were  at  the  expense 
of  the  insurance  ;  and  the  party  who  is  at  the 
expense  of  the  insurance  is  clearly  at  the  ex- 
pense of  the  risk. 

The  recent  decisions  in  the  English  courts  I 
consider  as  correct  expositions  of  the  common 
law,  for  they  only  illustrate  more  fully  the 
same  principles  which  we  find  recognized  in 
the  time  of  Lord  Holt.  We  have  not,  nor 
ever  had,  any  such  rule  in  our  law  as  that  to 
be  found  in  the  civil  and  French  law  (Inst.,  2, 
1, 41,  and  Pothier,  Traite  du  Contrat  de  Vente, 
n.  322),  by  which  even  a  delivery  does  not 
*transfer  the  property  without  payment,  [*18 
unless  a  credit  be  given.  It  would  have  been 
necessary  to  apologize  for  thus  multiplying 
cases  to  a  point  which  appears  to  have  been  so 
clearly  and  permanently  settled,  had  not  this 
very  question— in  whom  was  the  title  after  the 
shippers  had  consigned  the  goods  and  deliver- 
ed them  to  the  master? — been  much  examined 
upon  the  argument  and  very  different  con- 
clusions suggested. 

The  qustion  on  the  right  of  stoppage,  in 
transitu,  does  not  arise  in  the  present  case  ; 
and,  if  it  did,  it  is  admitted  (3  Bos.  &  Pull., 
43,  47)  that  the  right  prevails  only  as  between 
consignor  and  consignee,  and  does  not  affect  the 
rights  of  third  persons.  The  principle  of  the 
Court  of  King's  Bench,  in  the  case  of  Lick- 
barrow  v.  Masan.1  is  now  considered  (Abbott, 
par.  3,  ch.  9,  sec.  4 ;  4  East,  217)  as  the  true 
and  settled  rule  of  law  ;  which  is  ,  that  if 
the  consignee  assign  the  bill  of  lading  for  a 
valuable  consideration,  and  without  notice, 
the  property  is  thereby  transferred,  and  the 
consignor  is  devested  of  his  right  to  stop,  as 
against  such  assignee.  The  present  case  is  to 
be  considered  in  the  same  light  as  if  it  were  a 
contest  between  the  consignor  and  third  per- 
sons, who,  by  the  right  of  war,  have  succeeded 
to  the  interest  of  the  consignee.  A  title  by 
capture  by  an  enemy  of  the  consignee,  in  open 
war,  is  as  valid  as  if  it  had  been  acquired  by 
assignment,  and  equally  puts  an  end  to  the 
claims  of  the  shipper ;  because,  taking  posses- 
sion by  the  captor  is  equivalent,  in  respect  to* 
the  question  of  property,  to  an  actual  delivery 
to  his  enemy. 

But  we  are  told  that  the  title  to  the  goods  is  in 
him  who  bears  the  risk  of  the  transmission.  If 
that  rule  were  to  prevail  equally  in  time  of  war 
as  in  peace,  the  present  case  would  not  be  af- 
fected by  it,  for  the  risk  was  here  divided  be- 
tween the  parties.  The  plaintiffs  took,  by 
agreement,  the  war  risk,  and  charged  a  com- 
mission for  it.  The  consignees  were  left  to 
bear  the  sea  risk,  and  had  it  insured,  at  their 

1.— See  in  a  note  in  6  East's  Rep.  p.  21-36,  the  very 
elaborate  opinion  of  Mr.  Justice  Buller,  delivered 
by  him,  in  the  House  of  Lords,  for  reversing 
the  judgment  in  error,  given  in  the  Exchequer 
Chamber  (1  H.  Black.,  357).  i*i  this  cause,  in  which 
the  whole  law  on  this  subject  is  very  fully  ex- 
amined. See,  also,  Curning  v.  Brown,  9  East  Rep., 
506. 
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,  through  the  insurance  was  effected 
in  the  name  of  the  plaintiffs,  the  better  to 
secure  themselves  against  the  other  risk. 

The  question,  however,  arises,  whether  the 
agreement  to  assume  the  war  risk  was,  in 
Judgment  of  the  law  of  nations,  a  valid 
ll)*l  agreement,  as  it  respects  the  *claims 
of  a  belligerent  captor.  The  English  prize 
courts  hold  all  such  agreements,  made  in  time 
of  war,  constructively  fraudulent  and  void  ; 
and  they  will  not  allow  a  neutral  and  belliger- 
ent, by  a  special  agreement,  to  change  the  or- 
dinary rule  in  time  of  peace,  by  which  goods, 
ordered  and  delivered  to  the  master,  are  con- 
sidered as  delivered  to  the  consignee.  (8 
Rob.  Adm.  Rep.,  300,  in  notis;  2  Rob.  Adm. 
Rep.,  133.)  The  reason  assigned  is,  that  such 
agreements  would  operate  so  as  completely  to 
cover  all  belligerent  property,  whenever  the 
neutral  was  disposed,  or  could  be  hired  to  do 
it,  since  the  risk  of  capture  would  be  laid  al- 
ternately on  the  consignor  or  consignee,  as  the 
neutral  factor  should  liappen  to  stand  in  one 
or  other  of  those  relations.  The  admission 
of  this  practice  would  certainty  afford  great 
opportunities  and  great  temptations  to  fraud.1 
The  admiralty  takes  a  strong  hold  on  the  mind, 
since  its  object  is  to  prevent  f  raud  ,and  to  cherish 
good  faith,  which  is  a  fundamental  axiom  in 
the  code  of  public  as  well  as  municipal  law. 

It  is  not  requisite,  however,  to  place  this 
case  within  the  reach  of  the  decison  in  the  case 
of  The  Atlas  (3  Rob. ,  300),  nor  to  assume  the 
rule  in  the  latitude  it  is  there  laid  down  ;  for 
the  agreement  before  us  strikes  me  as  being 
'  fraudulent,  in  fact,  and  contrary  to  that  can- 
dor and  good  faith  which  the  law  of  nations 
requires.  The  goods  were  shipped  in  time  of 
war,  and  the  agreement  appears  to  have  been 
made  with  an  express  and  pointed  reference 
to  maritime  capture.  For  what  other  purpose, 
I  would  ask,  but  to  cover  the  property  from 
capture,  should  the  plaintiffs  assume  the  war 
risk,  and  ask  for  it  a  commission  ;  and  yet 
leave  the  ordinary  sea  risk  to  be  borne  by  the 
French  merchants,  or  by  insurances  made  at 
their  expense?  Why  did  the  plaintiffs  propose 
to  make  the  insurance  in  their  own  names  but 
to  blind  the  belligerents,  or,  according  to  their 
own  emphatic  language,  to  prove  the  property 
theirs,  in  case  of  capture?  If  these  proposi- 
tions, made  and  assented  to,  do  not  prove  a 
collusive  agreement  to  cover  property,  I  should 
be  at  a  loss  to  know  what  other  combination  of 
Circumstances  would  amount  to  such  proof. 
It  appears  to  me,  plainly  and  strongly,  that 
they  were  made  for  that  purpose,  and  no 
other  ;  and  that  the  agreement  ought,  there- 
fore, to  be  deemed  void.  If  so,  it  then  results 
2O*1  that  *the  property  of  the  cargo  was 
not  American,  and  that  the  warranty  is  broken. 

LIVINGSTON,  «/.,  having  been  concerned  as 
counsel  in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiffs. 

How  long  property  remains  in  consignor.  Ap- 
proved —2  Cow.,  106. 

Statute  of  frauds.  Delivery  to  carrier.  Cited  in 
— W  X.  Y..  530 ;  60  X.  Y.,  50. 

War,  effect  on  contract.  Cited  in— 20  Johns.,  221, 
226 ;  42  X.  Y.,  62 ;  53  X.  Y.,  345. 

1.— See  the  practice  of  the  Ham  burgh  ere,  men- 
tioned by  Sir  Leoline  Jenkins.  Life  and  papers, 
Vol.  II.,  p.  735;  4  Rob.  Adm.  Rep.,  111-115. 
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Marine  Insurance  —  Warranty  Against  Illicit 
or  Prohibited  Trade  —  What  Amounts  to  a 
Breach. 

Insurance  on  10  hogsheads  of  sugar  from  Antigua 
to  Xew  York,  the  property  warranted  by  the  assur- 
ed, "free  from  any  charge,  damage  or  loss,  which 
may  arise  in  consequence  of  seizure,  or  detention, 
for  or  on  account  of  any  illicit  or  prohibited  trade 
or  any  trade  in  articles  contraband  of  war."  By  a 
proclamation  of  the  government  of  Antigua,  sug- 
ars were  allowed  to  be  exported  in  American  ves- 
sels, on  certain  terms.  The  vessel  arrived  at  An- 
tigua on  the  4th  September,  1799,  entered  into  the 
usual  sugar-bond,  began  to  load  on  the  12th  Sep- 
tember, but  did  not  complete  the  lading  and  clear 
out  before  the  8th  October.  On  the  4th  September, 
an  order  was  issued  for  revoking  the  permission  to 
export  sugars,  but  was  not  delivered  at  the  custom- 
house at  St.  John's,  in  Antigua,  until  the  10th  of 
that  month.  On  an  opinion  given  by  the  president 
of  the  isl  ;i  M  <  1  .  1  1  la  t  vessels  which  had  already  entered 
into  the  sugar-bond  might  be  cleared  out  with  their 
sugar,  the  vessel  was  cleared,  and  sailed  on  her 
voyage,  when  she  was  captured  by  a  French  priva- 
teer, recaptured  by  a  British  ship  of  war,  and  car- 
ried into  Basseterre,in  the  island  of  St.  Christopher, 
where  the  vessel  and  cargo  were  restored  on  pay- 
ment of  salvage,  but  the  sugar  was  afterwards 
seized  and  condemned  as  forfeited,  for  a  breach  of 
the  laws  of  trade.  It  was  held  that,  notwithstand- 
ing the  vessel  had  regularly  cleared  out,  the  expor- 
tation of  the  sugar,  after  the  revocation  of  the  per- 
mission, was  illicit,  and  so  a  breach  of  the  warranty 
contained  in  the  policy  against  illicit  or  prohibited 
trade. 


was  an  action  on  a  policy  of  insurance 
upon  ten  hogsheads  of  sugar,  specified  in 
the  margin  of  the  policy,  on  board  of  the  ship 
Charlotte,  at  and  from  Antigua  to  New  York. 
At  the  trial  before  Mr.  Justice  Radcliff,  at  the 
New  York  sittings,  the  10th  April,  1802,  a 
verdict  was  found  for  the  plaintiff,  for  a  total 
loss,  subject  to  the  opinion  of  the  court  on  the 
.following  case. 

On  the  23d  day  of  October,  1799,  the  de- 
fendants underwrote  the  policy  to  the  plaintiff 
for  $500,  at  a  premium  of  9  per  cent.  The 
sugars  were  valued  at  $1,600.  The  policy 
contained  a  printed  clause  of  warranty,  in  the 
following  words  :  "It  is  also  agreed  that  the 
property  be  warranted  by  the  assured,  free 
from  any  charge,  damage  or  loss,  which  may 
arise  in  consequence  of  a  seizure,  or  detention, 
for  or  on  account  of  any  illicit  or  prohibited 
trade,  or  any  trade  in  articles  contraband  of 
war."  The  insurance  was  effected  by  direction 
of  the  plaintiff,  being  the  sole  consignee,  for 
and  on  account  of  George  Tucker,  a  British 
subject,  resident  in  Antigua,  and  owner  of  the 
sugar. 

The  bill  of  lading  was  dated  at  Antigua,  the 
5th  October,  *1799i  The  Charlotte  was  [*21 
an  American  ship,  and  set  sail  on  her  voyage 
to  New  York,  on  the  9th  day  of  October,  with 
the  .sugar  and  the  residue  of  her  cargo,  con- 
sisting of  rum,  quicksilver  and  paper.  She 
was  captured  on  the  llth  of  the  same  month 
by  a  French  privateer,  and  on  the  14th  of  the 
same  month  was  recaptured  by  a  British  ship 
of  war,  and  set  into  Basseterre,  in  the  island 
of  St.  Christopher,  where  she  arrived  on  the 
18th  of  October.  The  plaintiff,  having  re- 
ceived information  of  the  capture  on  the  28th 
November,  abandoned  his  interest  to  the  de- 
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fendants,  stating  as  the  cause  that  the  prop- 
erty had  been  captured  by  a  French  priva- 
teer, and  carried  into  some  port  in  the  West 
Indies. 

Proceedings  were  instituted  in  the  Vice- Ad- 
miralty Court  of  St.  Christopher  by  the  re- 
captors,  on  the  21st  day  of  October,  against 
the  vessel  and  cargo  for  salvage.  On  the  23d 
day  of  November  the  court  decreed  in  favor 
of  the  recaptors,  allowing  them  for  salvage 
one  half  of  the  value  of  the  vessel,  with  costs, 
and  one  eighth  of  the  value  of  the  cargo, 
with  costs,  and  ordering  the  residue  to  be  re- 
stored to  the  captain,  as  claimant.  On  the 
23d  October,  an  information  was  filed  in  the 
same  court  against  the  other  half  of  the  vessel, 
and  the  residue  of  the  cargo,  by  the  collector 
of  the  customs  and  another  officer  qui  tarn,  &c., 
for  a  breach  of  the  laws  of  trade,  in  export- 
ing sugar  from  Antigua  after  the  1st  day  of 
June,  1799.  The  court  condemned  the  whole 
of  the  sugar  on  board  for  such  breach  of  the 
laws,  but  restored  the  residue  of  the  cargo, 
and  the  vessel,  to  the  captain,  on  payment  of 
costs. 

From  the  proceedings  of  the  Admiralty 
Court,  set  forth  in  the  case,  it  appeared  that 
by  a  proclamation  of  the  6th  of  April,  1799, 
by  the  government  of  the  island  of  Antigua, 
American  vessels  were  allowed  to  export  from 
that  island,  in  exchange  for  certain  articles 
imported,  sugar,  not  exceeding  one  third  of 
the  cargo.  The  Charlotte  sailed  from  New 
York,  the  7th  of  August,  1799,  and  arrived  at 
Antigua  on  the  4th  of  September.  A  bond, 
called  the  sugar-bond,  required  by  the  officer 
of  the  customs,  was  given,  on  a  calculation 
made,  how  much  sugar  might  be  exported,  ac- 
22*]  cording  *to  the  regulation  of  the  6th  of 
April,  and  the  same  was  entered  outwards  for 
exportation.  While  the  master  was  taking  in 
his  homeward  cargo,  and  after  about  one  third 
of  his  lading  was  on  board,  he  heard  that 
an  order  had  been  issued  by  the  commander- 
in-chief ,  forbidding  any  sugar  to  be  shipped 
in  American  bottoms.  The  master  was  told 
by  his  consignee,  and  at  the  custom-house, 
that  those  vessels  which  had  arrived,  and  en- 
tered into  the  sugar-bond,  before  the  order 
was  issued,  might  proceed  to  complete  their 
lading  of  sugar  ;  and  that  the  quicksilver  and 
paper,  being  prize*  goods,  might  be  exported. 
The  master,  accordingly,  completed  his  lading 
on  the  8th  day  of  October,  1799,  and  obtained 
the  regular  clearances  at  the  custom  house, 
without  any  obstruction  whatever.  The  order 
of  the  commander-in-chief,  revoking  the  per- 
mission of  the  6th  of  April,  1799,  allowing  the 
exportation  of  sugar  to  the  United  States  in 
American  bottoms,  was  dated  at  Stapletons, 
the  place  of  his  residence,  the  4th  of  Septem- 
ber, and  inclosed  under  cover  to  Edward 
Byam,  president  of  the  island,  at  St.  Johns, 
who  received  it  the  10th  of  September,  and  on 
the  same  day  delivered  the  letter,  directed  to 
the  officer  of  the  customs  at  that  place.  On 
the  same  day,  or  the  day  after,  President 
Byam  having  been  applied  to,  by  the  principal 
clerk  of  the  customs,  to  know  what  was  to  be 
done  in  regard  to  such  sugars  as  were  shipped, 
or  entered  outwards  to  be  shipped,  before  the 
order  from  the  commander-in-chief  arrived,  he 
replied  that  sugars  in  that  situation,  contracted 
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for  in  payment  for  American  commodities, 
might  undoubtedly  be  cleared.  Though  the 
sugar  had  been  entered  outwards  to  be  shipped, 
at  the  custom-house,  before  the  receipt  of  the 
order  revoking  the  permission  to  export  that 
article,  yet  the  master  did  not  begin  to  load 
until  the  12th  of  September,  nor  did  he  obtain 
his  clearance  for  New  York  until  the  8th  of 
October.1 

*Three  points  were  insisted  on,  by  the  [*23 
counsel  for  the  plaintiffs  :  1.  That  the  expor- 
tation of  the  sugar  was  legal.  2.  Admitting 
it  to  be  illegal,  vet  it  could  not  be  seized  an3 
condemned  at  St.  Kitt's,  on  board  of  an  Amer- 
ican vessel,  after  it  had  been  exported  from 
Antigua  ;  and  that  the  sentence  of  the  court 
at  St.  Kitt's  was  unjust  and  a  nullity.  3.  That 
the  loss  was  complete  by  the  first  capture,  and 
no  restoration  had  ever  been  made. 

The  cause  was  argued  at  the  last  term,  by 
Mr.  Harison  for  the  plaintiff,  and  Mr.  Hoffman 
for  the  defendants. 

THOMPSON,  J.,  now  delivered  the  opinion  of 
the  court : 

The  claim  in  this  case  is  for  a  total  loss,  by 
capture.  The  policy  provides  against  sub- 
jecting the  underwriters  to  any  loss  which 
may  happen  by  reason  of  any  illicit,  or  pro- 
hibited trade.  The  right  of  the  assured  to  re- 
cover will  depend  on  the  question  whether 
this  was  an  illicit  trade.  The  assured  endeav- 
ors to  bring  himself  within  the  permission 
given,  by  the  proclamation  of  the  6th  of  April, 
1799,  in  the  island  of  Antigua,  to  allow  the 
exportation  of  sugars,  upon  certain  conditions. 

The  opinion  given  by  President  Byam,  ac- 
cording to  the  judgment  of  the  Court  of  Ad- 
miralty at  St.  Kitt's,  was  erroneous.  The 
revocation,  by  the  commander-in-chief,  of  the 
permission  of  the  6th  of  April,  was  general, 
containing  no  provision  for  cases  like  the  pres- 
ent. The  advice  and  permission  of  the  presi- 
dent was  altogether  unauthorized,  and  the  ex- 
portation of  the  sugar  illegal.  The  condemna- 
tion, under  the  circumstances  stated  in  the 
case,  was,  I  think,  extremely  rigorous ;  it  pur- 
ported, however,  to  be  bottomed  on  a  breach 
of  the  laws  of  trade,  which,  in  strict  construc- 
tion, was  true.  The  loss  has,  therefore,  been 
occasioned  by  a  peril,  not  within  the  policy. 
The  underwriters  are  exonerated  from  every 
loss,  or  damage,  which  may  arise  in  conse- 
quence of  a  seizure  or  detention  for,  or  on  ac- 
count of  any  illicit  or  prohibited  trade.  That 
the  seizure  and  condemnation  was  on  account 
of  a  prohibited  trade,  cannot  be  denied.  The 
case  may  be  a  hard  one  upon  the  assured  ;  but 
his  remedy,  if  any  he  has,  is  not  against  the 
underwriters.  They  have,  by  the  policy,  ex- 
pressly *guarded  against  responsibility  [*24: 
for  losses  on  this  account.  The  opinion  of  the 
court,  therefore,  is,  that  the  defendants  are 
entitled  to  judgment. 

Postea  to  the  defendants. 

1. — President  Byam,  of  Antigua,  at  the  conclu- 
sion of  his  letter  to  the  Honorable  Thomas  Nor- 
bury  Kirby,  Esquire,  at  St.  Kitt's,  in  answer  to 
some  inquiries  respecting1  the  Charlotte,  says :  "I 
sincerely  wish  this  information  may  contribute  to 
the  relief  of  those  concerned  in  the  ship  Charlotte 
and  her  lading ;  which  is  the  most  rigorous,  cruel 
case  I  ever  remember." 
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OJ^arter- Party — Abandonment  of  Vessel — Libel 
and  8alef»r  Salvage — Payment  of  Half  Pro- 
ceeds to  Owner  not  a  ' '  Delivery  of  Cargo" — 
Liability  on  Charter- Party. 

A  vessel  was  chartered  for  a  voyage  from  New 
York  to  St.  Lucia,  and  back  to  New  \  ork.  for  the  en- 
tire sum  of  $2,750,  $1.800  of  which  sum  was  to  be  paid 
on  the  delivery  of  the  outward  cargo,  the  residue  on 
the  delivery  of  the  homeward  cargo.  The  vessel  on 
her  return,  having  performed  about  three  fourths 
of  her  voyage  homeward,  met  with  an  accident, 
which  induced  the  master  and  crew  to  abandon  her. 
She  was  afterwards  taken  possession  of  by  the  crew 
of  another  vessel,  and  brought  Into  New  York, 
where  she  was  libeled  for  salvage,  and  restored  on 
payment  of  half  the  proceeds,  the  cargo  having 
been  sold  by  order  of  the  court ;  the  other  half  of 
the  proceeds  was  paid  to  the  owner  of  the  goods.  It 
was  held  that  this  was  not  such  a  delivery  of  the 
cargo  as  would  entitle  the  plaintiffs  to  maintain  an 
action  of  covenant  on  the  charter-party.* 

Citations— Abbott,  par.  3,  ch.  7,  sec.  l,j>.  271 ;  Ab- 
bott, 244 ;  4  East,  344,  271 ;  6  T.  R.,  324 ;  7  T.  R.,  381 :  1 
Brownlow,  21 ;  1  Bulst ,  167 ;  1  Bl.,  190;  S.  C.,  2  Burr.,  | 
882 ;  Park,  53 ;  Abbott,  250,  sec.  13 ;  3  Bos.  &  P.,  295,  n.  ] 

THIS  was  an  action  of  covenant  on  a  charter- 
party,  dated  the  4th  of  August,  1803,  be- 
tween the  plaintiffs,  as  agents  for  the  owners 
of  the  brig  Jefferson,  and  the  defendant,  by 
which  the  plaintiffs  granted,  and  let  to  freight 
to  the  defendant,  the  said  brig,  for  a  voyage 
from  the  port  of  New  York  to  the  island  of 
St.  Lucia,  and  back  again  to  New  York.  On 
the  part  of  the  plaintiffs,  it  was  covenanted 
that  the  vessel  should  be  ready  and  proceed 
on  her  voyage,  and  deliver  the  cargo,  to  be 
put  on  board  by  the  defendant,  to  him,  or 
his  factors  or  agents,  at  St.  Lucia,  &c.,  and 
receive  and  bring  back  a  return  cargo,  and  de- 
liver the  same  at  New  York,  to  the  defendant 
or  his  agents.  The  defendant,  on  his  part, 
covenanted  to  load  the  vessel  with  a  cargo, 
&c.  (in  the  usual  form),  and  further,  to  pay  the 
plaintiffs  for  the  charter  of  the  vessel,  the  sum 
of  $2,750.  It  was  also  agreed  in  the  charter- 
party,  that,  on  delivery  of  the  outward  cargo 
at  St.  Lucia,  the  sum  of  $1,800  should  be  con- 
sidered as  earned  and  due,  and  that  a  draft 
for  that  sum  should  be  given  by  the  consignee 
to  the  plaintiffs  or  their  agent,  at  sixty  days, 
and  be  accepted  by  the  defendant,  and  that 
the  residue,  or  $950,  should  be  paid  on  the  re- 
turn of  the  vessel  to  New  York  and  the  deliv- 
ery of  the  cargo  there. 

The  cause  was  tried  on  the  15th  day  of  De- 
cember, 1804,  at  the  New  York  sittings,  before 
Mr.  Justice  Tompkins,  when  the  jury  found  a 
verdict  for  the  plaintiffs,  for  $1,020.74,  sub- 
ject to  the  opinion  of  the  court  on  a  case,  in 
which  the  above  facts  are  stated.  It  was  also 
25*]  stated  that  the  vessel  received  and  *de- 
livered  the  outward  cargo  at  St.  Lucia,  and 
that  the  draft  for  $1,800  was  delivered  to  the 
plaintiffs,  and  afterwards  paid  by  the  defend- 
ant, according  to  his  stipulation  ;  that  the  brig 
duly  received  on  board  her  return  cargo,  con- 
sisting of  sugars,  and  proceeded  on  her  home- 
ward voyage,  towards  New  York  ;  that,  after 
prosecuting  about  three  fourths  of  the  distance 
of  the  return  voyage,  and  while  on  the  high 
seas  she  was  run  against  in  the  night  of  the 

*Oiurrr,  whether,  in  an  action  of  assumpgit,  they 
could  recover  any  portion  of  the  freight  ? 
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9th  of  November,  1808,  by  a  vessel,  by  which 
the  Jefferson  received  much  damage  in  her 
hull,  masts,  spars  and  rigging,  but  did  not 
leak.  In  this  situation  she  was  overtaken  by 
the  schooner  William,  bound  for  New  York, 
on  board  of  which  vessel  the  master  and  crew 
of  the  Jefferson  were  taken. 

The  master  of  the  William,  in  his  testimony 
given  at  the  trial,  was  of  opinion,  considering 
the  exhausted  condition  of  the  crew  of  the 
Jefferson,  and  her  situation,  that  they  were 
right  in  leaving  her ;  but  he  added,  that  he 
offered  to  stay  by  and  assist  the  master  and 
crew,  if  they  would  go  on  board  again,  which 
they  refused.  Four  of  the  crew  of  the  Will- 
iam, however,  went  on  board  the  Jefferson, 
and  safely  navigated  her  into  the  port  of  New 
York,  with  the  return  cargo,  after  a  passage 
of  eighteen  days  from  the  time  they  took  pos- 
session of  her.  The  four  seamen  libeled  the 
vessel  and  cargo  in  the  District  Court  of  New 
York,  for  salvage,  and  the  cargo,  consisting- 
of  eighty-three  hogshead  of  sugar,  was  sold 
pursuant  to  a  decree  of  the  court.  Eighty 
hogsheads  of  the  sugar  were  claimed  by  the 
defendant,  for  himself,  and  one  James  Brown, 
as  consignees.  Pursuant  to  the  same  decree  of 
the  court,  one  half  of  the  net  proceeds  of  the 
eighty  hogsheads  of  sugar,  amounting  to 
$2,926.48,  was  paid  to  the  libelants,  for  salvage, 
and  the  other  half  to  the  defendant,  as  the 
claimant. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  to  re- 
cover the  whole  freight,  for  the  voyage  from 
St.  Lucia  to  New  York,  according  to  the 
charter-party,  then  the  verdict  should  stand, 
and  judgment  *be  entered  thereon.  But  [*26 
if  the  court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  receive  a  portion  of 
the  freight,  less  than  the  whole,  then  the 
amount  of  the  verdict  was  to  be  reduced  ac- 
cordingly. Or,  if  the  plaintiffs  ought  not  to 
recover  any  part  of  the  return  freight  in  any 
form  of  action,  then  judgment  was  to  be  entered 
for  the  defendant ;  but  if  the  court  should 
be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover,  but  not  under  the  present  form 
of  action,  a  judgment  of  nonsuit  was  to  be 
entered. 

This  cause  was  argued  aMhe  last  November 
Term,  by  Mr.  Riggsfor  the 'plaintiffs,  and  Mr. 
T.  L.  Ogden  for  the  defendant. 

The  points  raised  by  the  plaintiffs,  for  the 
consideration  of  the  court,  were,  1.  That  the 
arrival  and  delivery  of  the  return  cargo,  in 
good  order,  at  New  York,  entitled  the  plaint- 
iffs to  the  whole  of  the  return  freight.  2.  If 
not  to  the  whole,  they  were  entitled  to  a  moiety 
at  least,  as  a  moiety  of  the  cargo  had  come  to 
the  use  of  the  defendant.  3.  The  right  of  the 
plaintiffs  to  recover,  either  for  the  whole  or  a 
part  of  the  freight,  rests  on  the  charter-party, 
and  that,  under  the  circumstances  of  the  case, 
the  present  was  the  proper  form  of  action. 

THOMPSON,  J.  This  i.«  an  action  of  covenant 
upon  a  charter-party,  and  one  of  the  questions 
arising  from  the  case  is,  whether,  under  the 
circumstances  stated,  the  plaintiffs  can  recover, 
if  at  all,  in  this  form  of  action.  From  a  view 
of  the  facts  stated  in  the  case,  I  think  the 
plaintiffs'  remedy  for  freight  is  not  upon  the 
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charter-party.  The  contract  of  affreightment 
is  an  entire  contract ;  and  the  general  rule  is, 
that  unless  it  be  entirely  performed,  by  a  de- 
livery of  the  eoods  at  the  place  of  destination, 
no  freight  is  flue.  (Abbott,  par.  3,  ch.  7,  sec. 
1,  p.  271.)  This  is  the  rule,  I  apprehend, 
however,  only  where  the  ship  is  chartered  for 
A  specific  sum,  for  the  voyage,  as  in  the  case 
before  us.  In  such  case  the  general  rule  is, 
that  if  part  of  the  cargo  be  lost  by  perils  of  the 
the  sea,  and  part  conveved  to  the  place  of 
-destination,  there  can  be  no  apportionment  of 
thfe  freight  under  the  charter-party.  (Abbott, 
244.)  "  The  cases  in  which  a  partial  payment 
27*]  may  be  claimed  are  exceptions  *to  the 
general  rule,  founded  on  principles  of  equity 
and  justice,  as  applicable  to  particular  circum- 
stances. "  According  to  the  terms  of  the  charter, 
the  freight  is  made  payable  on  the  delivery  of 
the  cargo.  The  delivery,  therefore,  is  a  condi- 
tion precedent.  And  where  a  contract  is 
entire,  and  the  promise  to  pay  depends  on  a 
condition  precedent,  to  be  performed  by  the 
other  party,  such  condition  must  be  performed 
before  the  other  party  is  entitled  to  receive  any- 
thing. (6  Term  Rep.,  324,  Cutter  v.  Powel.) 

The  case  of  Cook  v.  Jennings  (7  Term  Rep., 
381)  expressly  decides,  that  when  an  accident 
has  happened  to  the  ship,  and  the  goods  are 
accepted  at  an  intermediate  port,  covenant  will 
not  lie  on  the  charter-party  ;  but  it  must  be  a 
special  action  on  the  case,  founded  on  the  im- 
plied assumpsit,  arising  from  the  acceptance  of 
the  goods.  (See,  also,  Bright  v.  Cowper,  1 
Brownlow,  21,  and  Clark  v.  Gurnell,  1  Bulst., 
167.)  I  am  inclined  to  think  that  the  plaintiffs 
are  entitled  to  recover  some  freight,  and  that 
this  ought  to  be  in  proportion  to  the  amount  of 
the  goods  received  ;  because  the  right  to  freight 
arises  altogether  from  the  acceptance  of  the 
cargo,  which  raises  an  implied  promise  to  pay. 
This  was  the  rule  adopted  in  the  case  of  Luke 
v.  Lyde  (2  Burr.,  882  ;  1  Black.,  190,  S.  C.), 
nor  can  anything  be  more  consonant  to  princi- 
ples of  justice  and  equity. 

It  is  observable,  also,  that  though  it  does  not 
appear  from  the  report  in  Burrow  what  was 
the  form  of  action,  yet  in  the  case  of  Cook  v. 
Jennings,  Lord  Kenyon  states  it  to  have  been 
a  general  assumpsit,  for  the  freight  of  goods, 
founded  on  an  implied  contract.1  In  the  case 
of  Luke  v.  Lyde,  Lord  Mansfield  said,  when 
the  vessel  is  captured,  and  recaptured,  and  the 
salvage  taken  out,  such  part  is  deemed  lost, 
and  no  freight  payable  for  that  ;  freight  is 
only  payable  for  the  other  half.  It  is  a  settled 
principle  that  when  a  ship  becomes  accidently 
disabled  to  prosecute  the  voyage,  and  the 
shipper  accepts  his  goods,  at  any  intermediate 
port,  a,  pro  rata  freight  is  payable.4  I  see  no 
reason  why  the  same  rule  should  not  be  adopt- 
ed, when  a  part  of  the  goods  are  accepted  at 
the  place  of  destination.  Nor  can  it  make  any 
difierence  in  principle,  whether  it  be  the  goods 
themselves  or  the  proceeds  thereof  which  are 
28*]  *thus  accepted,  according  to  the  case  of 

1.— Abbott  (308,  3d  ed.,  note)  says  he  examined  the 
record  in  the  case  Of  Luke  v.  Lyde,  and  found  it  to 
be  a  general  assumpsit  for  freight,  for  the  carriage 
of  goods  in  the  plaintiff's  ship,  by  sea,  without  men- 
tioning from  or  to  what  place. 

2.— See  Piuto  v.  Atwater  (1  Day's  Cases  in  Error, 
303-204),  arffitcndo.  Williams  v.  Smith,  2  Caines' 
Eep.,  21. 
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Baittie  v.  Moudigliani  (Park,  58).  But  as  it  ap- 
pears to  me  that  the  present  is  not  the  form  of 
action  applicable  to  the  case,  my  opinion  is 
that  judgment  of  nonsuit  must  be  entered. 

We  cannot,  I  think,  undertake  to  decide 
with  respect  to  the  conduct  of  the  master  and 
crew,  in  abandoning  the  vessel.  That  was  a 
question  which  ought  to  have  been  submitted 
to  the  jury. 

KENT,  Ch.  J.,  SPENCER,  J.,  and  TOMPKINS, 
/.,  were  of  the  same  opinion. 

LIVINGSTON,  J.  Whether  the  plaintiffs  be 
entitled  to  the  whole,  or  any  portion  of  freight, 
for  the  voyage  from  St.  Lucia  to  New  York  ; 
and  if  they  are,  whether  it  can  be  recovered  in 
an  action  on  the  charter-party,  are  the  ques- 
tions to  which  the  facts  before  us  give  rise. 

When  we  look  into  the  contract,  we  perceive 
that  payment  of  freight  was,  by  mutual  agree- 
ment, to  depend  ' '  on  the  Jefferson's  return 
to  New  York,  and  a  delivery  of  the  cargo." 
Notwithstanding  this  express  stipulation,  rati- 
fied with  all  the  solemnity  which  is  supposed 
to  attend  the  execution  of  an  instrument  under 
seal,  the  defendant  is  applied  to  for  freight, 
although  no  part  of  the  goods  has  been  re- 
ceived, owing  not  to  his  fault,  or  refusal  to 
take  them,  but  to  one  of  the  perils,  which  ex- 
cused a  delivery  altogether.  Were  we  sitting 
here  to  make,  not  to  expound  and  enforce  con- 
tracts, it  is  possible  we  might  contrive  some 
relief  for  the  plaintiffs  ;  but  having  themselves 
agreed  to  ask  no  compensation,  unless  in  the 
event  of  a  delivery  of  the  cargo,  there  can  be 
no  hardship  in  restricting  them  to  terms  of 
their  own  imposing,  which  very  properly  con- 
stitute a  condition  precedent  in  almost  every 
charter-party.  If  the  plaintiffs  had  been  sued 
for  not  delivering  the  cargo,  they  would  have 
found,  in  the  terms  of  the  contract  (the  dan- 

fers  of  the  sea  being  excepted),  a  valid  defense. 
Vhy,  then,  should  not  the  same  instrument  be 
alone  resorted  to,  in  determining  the  defend- 
ant's responsibility  ?  But  he  received  a  moi- 
ety of  the  net  proceeds,  and,  therefore,  it  is 
contended,  he  is  liable  to  pay  at  least  one  half 
of  the  freight.  Without  recurrence  to  author- 
ities, let  *us  see  whether  this  be  reason-  [*29 
able.  The  proceeds  were  received  about  two 
months  after  the  vessel's  arrival  at  New  York, 
and  after  a  sale  at  auction,  which  is  generally 
attended  with  sacrifice.  What  the  charges 
were  in  consequence  of  the  libel,  or  what  the 
property  would  have  sold  for  on  its  landing, 
does  not  appear.  Now,  unless  taking  the 
price  in  this  way  be  always,  and  in  every  re- 
spect, equivalent  to  a  receipt  of  the  merchan- 
dise itself,  this  act  of  the  defendant,  which 
was  a  thing  not  of  volition,  but  of  necessity, 
can  form  no  just  criterion  in  judging  of  his 
liability.  The  sugars  may  have  been  intended 
for  exportation,  and  the  price  of  some  foreign 
market  may  have  been  the  only  inducement 
to  their  shipment.  This  object,  which  we  have 
a  right  to  suppose  was  contemplated,  has  been 
entirely  frustrated.  The  party  may  have  been 
under  contract  to  deliver  them  here,  in  which, 
also,  he  must  have  been  disappointed  ;  at  any 
rate,  he  had  an  obvious  interest  in  disposing  of 
them  in  his  own  way,  and  on  his  own  terms, 
and  even  this  was  net  in  his  power. 
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It  is  impossible,  therefore,  under  any  view 
of  this  question,  to  consider  a  proportion  of  the 
net  proceeds,  cast  upon  him  in  this  way,  as 
beneficial  as  a  timely  and  prompt  possession  of 
the  goods  themselves.  Neither  in  fact,  nor  in 
contemplation  of  the  parties,  could  it  be  so. 
No  man  in  his  senses  would  have  agreed  to 
pay  freight  under  such  circumstances.  Nor 
can  any  argument  be  drawn,  or  a  new  promise 
implied  from  this  act  of  the  defendant.  What 
was  he  to  do  ?  The  perils  of  the  sea  had  pre- 
vented a  compliance  on  the  part  of  the  owners 
of  the  ship  ;  against  them,  therefore,  he  had 
no  recourse.  It  was  his  duty,  then,  to  rescue 
as  much  of  the  property  as  he  could  from  the 
jeopardy  which  had  intervened.  Whether  he 
was  acting  for  himself,  or  as  an  agent  for  un- 
derwriters, or  for  anyone  else,  the  claim  he 
filed  being  a  thing  o"f  necessity,  should  not 
prejudice,  or  involve  him  in  any  new  or  im- 
plied engagements  with  those  whose  charter- 
party  was  dissolved  from  the  moment  the  ves- 
sel was  abandoned. 

It  is,  however,  imagined,  that  this  case  is 
within  the  reasoning  of  certain  decisions, 
allowing  a  freight  pro  rata  itineris.  If  courts 
had  not  undertaken,  on  grounds  of  supposed 
3O*]*hardship,to  infere  with  contracts,  which 
always  proceed  on  an  estimate  of  the  very 
interruptions  which  have  induced  these  inter- 
positions, the  construction  of  a  charter-party 
would  have  been  liable  to  no  uncertainty.  At 
present,  however  explicit  and  intelligible  its 
terms  may  be,  and  however  well  the  parties 
may  have  understood  each  other,  it  is  difficult 
to  know  when  freight  is  earned  or  not.  It  is 
in  vain  for  the  shipper  to  say  to  the  master,  or 
his  owner;  "  You  have  not  complied  with  the 
terms  of  your  agreement ;  you  have  not  car- 
ried my  goods  to  the  port  of  destination  ;  on 
the  contrary,  you  have  landed  them  farther  off 
than  when  put  on  board,  and,  therefore,  you 
are  entitled  to  nothing." 

Though  it  be  not  denied  that  such  was  the 
bargain  and  clear  intention  of  the  parties  ; 
yet  if,  rather  than  let  the  goods  perish,  the 
merchant  receives  them,  be  it  ever  so  distant 
from  their  port,  and  though,  instead  of  being 
benefited,  he  may  have  received  an  irreparable 
injury,  by  the  inability  of  the  vessel  to  proceed, 
and  would  not  on  any  consideration  have 
shipped  them  could  he  have  foreseen  the  dis- 
aster, he  must  submit  to  pay  a  proportional 
freight  in  the  very  face  of  his  agreement. 
However  equitable  this  apportionment  may 
appear,  it  will  generally  work  injustice  to  the 
owner  of  goods.  He  may  receive  them  at  a 
port  from  which  exportation  is  altogether  im- 
practicable, or  very  expensive,  and  may  thus 
oe  forced  to  sell  them  at  great  loss,  or  be  ex- 
posed to  a  second  freight  greater  than  the  first, 
without  having  any  remedy  for  the  injury  he 
has  sustained. 

If  the  master  offer  to  repair  his  vessel,  and 
to  hire  another,  and  the  merchant  insists  on 
having  his  goods,  then,  and,  perhaps,  in  that 
csse  only,  should  freight,  and  a  full  freight  be 
allowed.  It  is  on  this  principle,  that  Lord 
Mansfield  seems  to  have  proceeded  in  the  case 
of  Luke  v.  Lyde.  Perhaps,  however,  it  was 
going  too  far,  to  consider  the  merchant's  not 
desiring  the  master  to  provide  another  ship 
as  equivalent  to  an  offer  on  the  part  of  the 
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latter,  to  carry  the  goods  to  their  port  of  desti- 
nation. Though  the  present  case  does  not  re- 
semble the  one  just  mentioned  ;  yet,  as  it  has 
been  cited,  and  is  an  authority  as  far  as  it  goes, 
I  cannot  avoid  observing,  that  to  me  it  has  ever 
appeared  a  very  hard  decision  *against  [*3 1 
the  defendant.  There  was  not  only  a  total 
end  of  the  voyage  to  Lisbon,  by  reason  of  the 
capture  and  recapture,  but  the  cargo  was  car- 
ried to  a  market  it  did  not  suit,  and  for  which 
it  was  not  intended  ;  a  freight,  too,  larger  than 
the  original  sum  agreed  to  be  paid, was  incurred 
to  get  it  to  Spain,  and  that  after  an  immense 
salvage  had  been  paid  to  the  recaptors.  What 
benefit,  it  may  be  asked,  was  done  to  Lyde  by 
carrying  his  goods  within  sight  of  Lisbon,  if, 
after  all,  they  did  not,  and  could  not  get  there  ? 
If  all  these  circumstances  did  not  produce  a 
dissolution  of  the  charter-party,  what  is  to 
have  that  effect  ?  If  Lyde  had  taken  his  goods 
out  of  the  hands  of  the  master,  there  might  be 
some  reason  for  adding  to  his  other  misfortunes 
that  of  the  payment  of  freight ;  but  receiving 
them  of  the  salvors  in  preference  to  a  total  der- 
eliction, could  never  form  the  basis  of  a  claim 
on  the  part  of  one,  who  had  entirely  failed  in 
his  contract,  which  was  to  carry  them  to  Lis- 
bon. It  was  a  demand  sanctioned  neither  by 
the  contract,  nor  any  one  principle  of  justice. 

How  the  form  of  action,  for  it  was  a  general 
as»ump»it  for  freight,  could  vary  the  essential 
rights  of  the  parties,  is  equally  incomprehen- 
sible ;  for,  as  Lord  Kenyon  observes,  in  remark- 
ing on  this  decision,  which  it  is  very  evident 
did  not  meet  his  approbation,  "  What  has  the 
case  of  an  implied,  to  do  with  an  express  con- 
tract ?"  Expressum  facit  cessare  taciturn.  It 
may  be  added,  what  have  the  Rhodian  laws, 
or  the  regulations  in  the  Consolate  del  Mare, 
or  the  laws  of  Wisbuy,  or  the  ordinances  of 
Louis  XIV.,  on  which  Lord  Mansfield  so  much 
relied,  to  do  with  a  plain  and  positive  agree- 
ment between  two  merchants  ?  They  had  a 
right,  notwithstanding  all  such  regulations 
(which,  if  examined,  will  not  be  found  to  sup- 
port the  doctrine  laid  down  in  Luke  v.  Lyde), 
to  agree  that  no  freight  should  be  paid  but  on 
a  completion  of  the  voyage  and  delivery  of  the 
cargo.  To  interpret  a  charter-party  made  be- 
tween two  British  subjects,  by  French  ordi- 
nances, or  by  the  municipal  regulations  of  any 
other  State,  is  not  less  extravagant  than  it 
would  be  in  the  Parliament  of  Paris,  to  declare 
a  contract  made  in  France,  and  valid  by  her 
laws,  null  and  void,  because  the  parties  had 
not  conformed  to  the  English  statute  for  the 
prevention  of  *f rauds  and  perjuries.  If  [*32 
an  agreement  contravene  no  law  of  the  State, 
whereof  the  parties  are  subjects,  and  where  it 
is  made,  that  alone  should  be  a  guide  in  ascer- 
taining their  respective  rights.  The  regulation 
of  freight  is  as  much  an  affair  of  municipal 
interference  and  of  private  contract  as  any 
other.  There  is  no  such  thing  as  a  law  of 
nations  on  the  subject ;  for  every  power  legis- 
lates on  this,  as  well  as  on  other  matters,  as  it 
thinks  best. 

I  have  ventured  to  express  my  disapproba- 
tion of  the  principles  of  this  decision  as  a 
reason  for  not  applying  them  to  any  other  case 
in  which  can  be  discerned  the  smallest  shade 
of  difference.  The  more  we  confine  ourselves 
to  the  agreement  of  parties  the  less  injustice 
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will  be  done.  We  may  be  assured  that  they 
understood  themselves,  and  would  have  pro- 
vided for  the  payment  of  freight,  in  case  of 
accidents  like  the  present,  if  they  had  intended 
that  anything,  short  of  a  delivery,  should  have 
subjected  the  defendant  to  this  oharge. 

It  has  already  been  noticed  how  Important, 
in  most  instances,  it  must  be,  to  receive  the 
goods  themselves,  and  that  we  have,  therefore, 
no  right  to  say  that  a  moiety  of  the  proceeds 
arising  from  a  forced  sale,  and  after  various 
deductions,  is  as  advantageous  as  the  delivery 
of  the  article  itself.  Thus  far,  then,  the  case 
is  not  governed  by  that  of  Luke  v.  Lyde.  In 
that  case,  a  part  of  the  goods  were  received  ; 
in  this,  only  a  part  of  the  proceeds.  Lord 
Mansfield,  it  is  true,  in  Baillie  v.  Moudiglifini 
(Park,  53),  says,  that  "the  value  of  goods  being 
restored  in  money,  is  the  same  as  the  goods, 
and,  therefore,  freight  was  certainly  due  pro 
rata  itineris."  But  that  case  is  since  the  Revo- 
lution, and  the  only  point  in  it  was,  whether 
the  underwriters  on  goods  were  liable  to  their 
owner  for  the  freight  they  had  paid.  In  Lut- 
widgeetalv.  Gray  (Abbott  250,  part  3,  ch.  7,  sec. 
13),  there  appears  to  have  been  an  offer  to  pro- 
vide another  ship  ;  when  that  is  refused,  there 
can  be  no  hardship  in  making  the  party  pay 
freight. 

In  Blight  et  al.  v.  Page  (3  Bos.  &  Pull..  295, 
in  note),  Lord  Kenyon  only  determined,  that 
if  a  merchant  will  covenant  to  load  a  ship, 
33*]  which  *becomes  impossible  by  an  act  of 
government,  he  shall,  notwithstanding,  pay 
freight  on  the  ground,  that  if  he  will  under- 
take what  he  cannot  perform,  he  shall  answer 
to  the  party  with  whom  he  engages.  I  perceive 
no  analogy  between  that  case  and  the  one  be- 
fore us.  "The  owner  of  the  vessel  was  ready 
to  receive  a  cargo,  and  the  merchant  was  con- 
sidered in  default.  In  one  view,  that  case  is 
favorable  to  the  defendant,  for  it  shows  how 
strictly  the  merchant  was  held  to  pay,  though 
he  could  not  perform  what  he  had  promised. 
If  we  test  the  plaintiff's  claims  by  the  same 
rule,  what  will  become  of  them  ?  They  cove- 
nanted to  deliver  the  goods  at  New  York ; 
they  have  not  done  it,  and  yet  ask  payment. 

At  this  rate,  the  merchant  contracts  on  very 
unequal  terms.  If  he  cannot  get  a  cargo,  he 
must,  nevertheless,  pay  freight ;  and  if  he  ob- 
tains one,  and  the  mas'ter  is  obliged  to  leave  it 
by  the  way,  even  on  a  desert  island,  he  must, 
if  he  or  his  agent  touch  the  goods,  also  pay 
freight,  though  it  may,  afterwards,  cost  him 
ten  times  as  much  as  the  first  sum  he  was  to 
pay,  to  get  them  to  their  port.  We  cannot, 
then,  without  violating  the  plainest  rules  of 
law,  without  annulling  a  solemn  and  reason- 
able contract  of  the  parties,  and  without  mani- 
fest injustice  to  the  defendant,  say  that  any- 
thing is  due  for  freight,  from  St.  Lucia  to 
New  York. 

It  'cannot  be  necessary,  after  being  thus  ex- 
plicit as  to  the  rights  of  the  parties,  to  say  any- 
thing of  the  form  of  action.  Nothing  short  of 
a  delivery  of  the  cargo  at  New  York,  or  some 
act  which,  in  law,  is  equivalent,  can  be  the 
foundation  of  an  action  on  an  instrument, 
which,  on  its  very  face,  renders  such  delivery 
a  condition  precedent  to  payment.  What  fell 
from  Lord  Kenyon,  in  Cook  v.  Jennings  (7 
Term  Rep.,  381),  must  convince  everyone 
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that  freight,  if  any  was  due  under  the  circum- 
stances here  disclosed,  cannot  be  recovered  in 
a  suit  on  the  charter-party.  If  I  am  right,  it 
cannot  be  recovered  in  any  way,  and  the  de- 
fendant ought,  therefore,  to  have  judgment. 

Judgment  of  nonsuit. '  . 

Distinguished— 109  Mass.,  428. 

Cited  in— 2  Johns.,  325 ;  6  Cow.,  510;  5  Denio,  176. 

See,  also,  3  Woodb.  &  M.,  436 ;  2  Brev.,  233. 


*J.  AND  T.  HOLMES  AND   DRAKE   [*34r 

f. 
D'CAMP. 

1.  Partnership — Death  of  One  Partner — Ac- 
count Subsequently  Stated  by  a  Debtor — Rights 
of  Surviving  Partners.  2.  Payment  by  Note — 
Creditor's  Right  of  Action. 

Where  one  of  several  partners  dies,  and  the  sur- 
vivors continue  to  trade  under  the  copartnership 
name,  and  an  account  is  stated,  afterwards,  by  a 
debtor,  between  him  and  the  copartnership,  admit- 
ting a  balance  due  by  him,  for  goods  sold  in  the 
lifetime  of  the  deceased  partner;  the  surviving 
partners  may  recover  such  balance,  on  an  insimul 
cvmputassent,  without  stating  the  death  of  the  other 
partner,  and_  the  survivorship.  The  stating  of  the 
account  is  in  the  nature  of  a  new  promise  to  the 
survivors.  If  a  negotiable  note  or  bill  of  exchange 
be  given  for  a  simple  contract  debt,  the  party  can- 
not recover  on  the  original  contract  unless  he  shows 
the  note  to  be  lost,  or  produces  and  cancels  it  at  the 
trial.* 

Citations— 2  T.  B.,  476;  5T.  R.,  493;  6  T.  R.,  582;  1 
T.  R.,  40;  Bac.  Abr.,  Debt.  G.,  290;  Bat.  Abr.,  1,  281, 
n. ;  5  T.  R.,  513. 

THIS  was  an  action  of  assumpsit,  tried  be- 
fore Mr.  Justice  Livingston,  at  the  New 
York  sittings,  the  27th  day  of  September,  1804. 
The  declaration  contained  the  usual  counts  for 
goods  sold  and  delivered,  money  had  and  re- 
ceived, «&c.,  and  an  insimul  computassent.  The 
defendant  pleaded  non  assumpsil,  with  a  no- 
tice of  the  special  matter  intended  to  be  given 
in  evidence,  under  the  general  issue. 

It  appeared  that  the  plaintiffs,  and  a  person 
by  the  name  of  Charles  Holmes,  who  died  in 
May,  1801,  were,  for  some  time  before,  part- 

*Angel  v.  Felton,  8  Johns.  Rep.,  149;  Pintard 
v.  Tackington,  10  Johns.  Rep.,  105;  Burdick  v. 
Green,  15  Johns.  Rep.,  247 ;  Hughes  v.  Wheeler,  8 
Cow.  Rep.,  77 ;  Raymond  v.  Merchant,  3  Cow.  Rep., 
147. 

1. — Mr.  Evans,  in  his  Appendix  to  the  translation 
of  Pothier  on  Obligations  (Vol.  II.,  p.  47),  says,  the 
rule  that  a  person  undertaking  to  carry  goods  to  a 
certain  port,  to  be  paid  an  entire  freight  for  the  de- 
livery of  them,  shall  be  entitled  to  a  proportion  of 
the  freight,  from  whatever  cause  they  are  not  de- 
livered, except  a  prevention  by  the  act  of  the  party 
who  is  to  pay,  is  in  opposition  to  the  general  princi- 
ple of  English  law,  that  an  entire  contract  cannot 
be  apportioned.  But  the  laws  of  most  of  the  mari- 
time states  of  Europe  allow  of  such  an  apportion- 
ment. See  Abbott,  part  3,  ch.  7,  sec.  10,  LI,  12,  and 
the  notes. 


NOTE.— ^.8  to  payment  by  note,  see  Murray  v.  Gou- 
verneur,  2  Johns.  Cas.,  486;  Herring  v.  Sanger,  3 
Johns.  Cas.,  68,  notes. 

Account  stated— Effect.  To  same  effect  as  above 
case  of  Holmes  v.  De  Camp,  see  Allen  v.  Stevens,  1 
N.  Y.  Leg.  Obs.,  359.  See,  generally,  Beebe  v.  Rob- 
ert, 12  Wend.,  413. 
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ners  together  in  trade,  under  the  firm  of 
Charles  Holmes  &  Co. ;  that  the  defendant 
knew  of  the  death  of  Charles  Holmes,  at,  or 
about  the  time  it  happened ;  and  that  the 
plaintiffs,  afterwards,  continued  their  busi- 
ness, under  the  same  firm.  The  plaintiffs  pro- 
duced an  account  current,  stated  by  the  de- 
fendant, between  him  and  Charles  Holmes  & 
Co.,  in  which  a  balance  of  $582.90  was  ad- 
mitted to  be  due  to  them  from  the  defendant, 
•on  the  21st  of  September,  1802.  The  plaint- 
iffs, by  their  agent,  in  August,  1802,  made  a 
settlement  with  the  defendant,  of  an  account 
the}r  had  against  him  and  a  person  by  the 
mime  of  Seymour,  trading  together  under  the 
firm  of  Seymour  &  D'Camp,  by  taking  notes 
for  fifteen  shillings  in  the  pound  for  the  debt. 
At  that  time,  the  amount  due  from  the  defend- 
ant could  not  be  ascertained,  as  it  depended  on 
the  result  of  certain  shipments  made  to  JN  ew 
Orleans.  As  to  the  amount  of  that  account, 
the  defendant  declared  that  he  wished  for  no 
deduction  and  would  settle  it  in  a  short  time. 

Upon  this  evidence  of  the  plaintiff,  the 
counsel  for  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  the  goods  for  which 
this  action  was  brought  were  sold  in  the  life- 
time of  Charles  Holmes,  who  was  a  partner, 
and  whose  name  did  not  appear  in  the  declar- 
ation. The  judge  was  inclined  to  grant  the 
nonsuit,  but  as  it  appeared  that  the  defendant, 
35*]  in  his  notice  annexed  to  the  *plea,  had 
a  defense  on  the  merits,  he  thought  it  proper 
to  reserve  the  question. 

The  defendant  then  produced  in  evidence,  a 
power  of  attorney  given  by  the  plaintiffs,  and 
several  other  creditors  of  Seymour  &  D'Camp, 
dated  the  26th  of  August,  1802,  authorizing  T. 
Dwight,  Esq.,  of  Hartford,  to  compound  and 
agree  with  Seymour  &  D'Camp  for  their  re- 
spective debts,  and  to  take  such  securities  for 
such  parts  thereof  as  he  should  deem  best  for 
their  interests,  and  to  execute  releases  and  dis- 
charges for  the  same.  The  defendant  further 
proved  that  the  attorney  of  the  said  creditors 
took  from  one  Edward  Seymour  a  mortgage, 
dated  the  15th  of  October,  1802,  to  John  and 
N.  Griffiths,  as  trustees  for  the  plaintiffs  and 
the  other  creditors,  as  security  for  the  several 
debts  due  from  Seymour  &  D'Camp,  and,  also, 
for  the  debt  for  which  the  present  action  was 
brought,  payable  in  three  years  from  the 
first  day  of  September,  1802.  The  defendant 
then  offered  to  prove  that  it  was  understood 
by  the  creditors  who  gave  the  power,  that  it 
authorized  the  settlement  of  this  debt,  as  well 
as  the  joint  debts  of  Seymour  «fc  D'Camp, 
which  testimony  was  overruled  by  the  judge. 

The  defendant,  also,  produce'd  a  written 
paper,  by  which  it  appeared  that  he  had,  on 
the  19th  of  January,  1801,  given  to  Charles 
Holmes  &  Co.  his  promissory  note  for  the  goods 
sold  and  delivered  to  him,  for  which  the  bal- 
ance was  now  claimed  by  the  plaintiffs.  This 
proof  was  objected  to  by  the  plaintiffs ;  but 
the  judge  observed  that  if  a  negotiable  note 
had  been  given,  and  was  not  produced,  he 
should  consider  it  as  a  bar  to  the  action  on  the 
implied  a&tumptit.  The  plaintiffs  then  pro- 
duced the  note. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  the  balance  of  the  account,  with  interest. 

The  counsel  for  the  defendant  moved  to  set 
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aside  the  verdict,  and  that  a  nonsuit  should  be 
granted,  for  the  following  reasons : 

1.  That  Charles  Holmes,  being  a  partner 
with  the  *plaintiffs,  at  the  time  the  goods  [*36 
were  sold  to  the  defendant,  his  death  should 
have  been    stated,   and    the    plaintiffs    have 
brought  their  action  as  survivors. 

2.  That  the  note  ought  to  have  been  de- 
clared on. 

8.  Because  the  power  of  attorney  and  the 
proceedings  under  it,  show  that  this  debt  was 
secured  by  a  mortgage,  not  due  when  the  suit 
wa«  commenced. 

This  motion  was  argued  at  the  last  term  by 
Mr.  Emolt  for  the  plaintiffs,  and  Mr.  Evertson 
for  the  defendant. 

SPENCER,  J.,  now  delivered  the  opinion  of 
the  court : 

If  there  had  been  no  count  in  the  declaration 
on  an  insimul  computassent,  I  should  have  con- 
sidered the  first  exception  as  fatal,  notwith- 
standing the  cases  cited  by  the  counsel  for  the 
plaintiffs.  (Smith  v.  Barrow,  2  Term  Rep. , 
476 ;  Slipper  et  al.  v.  Stedstone,  5  Term  Rep. , 
493;  French  v.  Andrade,  6  Term  Rep.,  582.) 
On  examination,  those  cases  will  be  found 
not  to  contradict  the  proposition,  that  in  de- 
claring on  a  debt  contracted  with  the  plaintiffs 
and  another,  since  deceased,  his  death,  and  the 
survivorship  of  the  others,  should  be  alleged  ; 
for,  otherwise,  it  would  not  appear  to  be  the 
same  promise. 

The  defendant,  in  September,  1802,  stated 
an  account  exhibiting  the  balance  due  from 
him,  claimed  by  the  plaintiffs.  Formerly,  the 
stating  of  an  account  was  considered  so  delib- 
erate an  act  as  to  preclude  any  examination 
into  the  items.  (Truman  v.  Hunt,  1  Term 
Rep.,  40.)  A  greater  latitude  has  of  late  pre- 
vailed, and  any  errors  may  be  shown  and  cor- 
rected ;  but  still  the  stating  of  an  account  is 
regarded  as  a  consideration  for  the  promise ; 
and  it  is  in  the  nature  of  a  new  promise. 

Technically  speaking,  a  negotiable  note  is 
not  an  extinguishment  of  an  antecedent  debt ; 
yet  it  has  been  deemed  an  extinguishment  sub 
modo.  In  the  Court  of  King's  Bench  (2  Bac. 
Abr.,  Debt,  G,  290,  Gwillim's  edit.  ;  see,  also, 
Bac.  Abr.,  Vol.  I.,  281,  note,  and  Kearslake  v. 
Morgan,  5  Term  Rep.,  513)  a  negotiable  note 
or  bill  of  exchange  has  been  held  to  *be  [*37 
an  extinguishment  of  a  simple  contract  debt, 
the  defendant  being  liable  to  pay  the  money  to 
a  third  person.  Though  this  principle  is  not 
to  be  found  in  any  adjudged  case,  yet  it  is  so 
reasonable  and  necessary  a  rule  in  a  commer- 
cial country,  that  I  am  disposed  to  adopt  it, 
with  this  qualification :  that  where  a  negoti- 
able note  has  been  given  for  a  prior  debt,  not 
to  suffer  the  plaintiff  to  recover  on  the  orig- 
inal consideration,  unless  he  shows  the  note  to 
have  been  lost,  or  produces  and  cancels  it  at 
the  trial. 

The  power  of  attorney  to  Mr.  Dwight  did 
not,  in  its  terms,  authorize  him  to  compound 
or  take  security  for  the  debt  in  question  ;  and 
the  testimony  offered,  to  prove  that  it  did  give 
him  that  authority,  was  of  the  most  slender 
kind,  the  mere  understanding  of  the  general 
creditors  of  Seymour  &  D'Camp.  The  judge, 
at  the  trial,  very  properly  rejected  this  evi- 
dence ;  and  if  the  plaintiffs  will  now  stipulate 
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to  cancel  and  file  with  this  court,  the  note 
given  to  them  by  the  defendant,  the  present 
motion  ought  not  to  prevail,  otherwise,  I 
think  it  ought  to  be  granted.1 

Judgment  for  the  plaintiffs. 

Surviving1  partner,  pleading.  Cited  in— 2  Johns., 
220;  15  Wend.,  319. 

Stating  account,  new  promise.  Cited  in— 6  Hun, 
619;  5  Barb.,  155:  66  Barb.,  557;  31  Wis.,  256. 

Action  on  debt  after  receipt  of  note.  Cited  in— 8 
Johns.,  150 ;  10  Johns.,  105, 367 ;  15  Johns.,  249 ;  3  Cow., 
150;  8  Cow.,  80. 

Payment  by  note,  nostponement  of  debt.  Cited 
in-21  Wend.,  452 ;  3  Denio,  421 ;  4  Barb,  375,  353,  375 ; 
•6  Duer,  304;  65  Mo.,  586. 


HATTEN  v.  SPEYER. 

Receipt  of  Money  on  Promise  to  Loan  it — Effect 
of  Subsequent  Bankruptcy  and  Discharge  of 
Promisor. 

In  a  special  action  on  the  case  against  a  bankrupt, 
•who  had  received  money  prior  to  his  bankruptcy, 
under  a  promise  to  put  it  out  on  bond  and  mortgage 
security,  but  neglected  to  do  so,  it  was  held  that  he 
was  not  liable,  even  in  this  form  of  action,  but  that 
the  demand  was  barred  by  the  bankrupt's  certifi- 
cate, it  being  clearly  provable  under  the  com- 
mission. 

Citations-L.  U.  S.,  Vol.  V.,  69  (6  Cong.  1  Sess..  Ch. 
19);  Doug.,  167.  n.,  584 ;  6  T.  R.,  695. 

THIS  was  a  special  action  on  the  case.  The 
declaration  stated  the  defendant  to  be  the 
attorney  of  the  plaintiff  ;  that  in  consideration 
of  a  certain  reward  he  promised  to  put  out 
such  moneys  belonging  to  the  plaintiff,  as 
cajne  into  his  hands,  on  bond  and  mortgage  ; 
but  that  he  failed  and  neglected  so  to  do,  by 
which  means  the  money  was  lost,  &c.  Non 
38*]  assumpsit  was  pleaded,  and  the  *cause 
was  tried  before  Mr.  Justice  Livingston,  at  the 
New  York  sittings,  the  25th  of  June,  1804, 
when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case : 

The  defendant  was  attorney  in  fact  for  the 
plaintiff,  who  resided  at  Charleston,  in  South 
Carolina,  under  a  power,  dated  in  1791,  to 
receive  from  time  to  time  all  moneys  due  to 
the  plaintiff,  in  the  State  of  New  York,  for 
which  he  was  to  receive  the  usual  commission. 
He  received  various  sums,  at  different  times, 
under  the  power,  and  being  in  partnership 
with  Jacob  Mark.  The  moneys  were  entered 
in  the  books  of  account,  kept  by  the  partner- 
ship of  Jacob  Mark  &  Co.,  but  all  correspond- 
ence relative  to  the  plaintiff's  affairs  was  car- 
ried on  with  the  defendant  alone,  except  at 
'one  period,  when  he  was  absent. 

Numerous  extracts  from  the  correspondence 
between  the  plaintiff  and  defendant  were  in- 
serted in  the  case,  which  it  is  unnecessary  to 
detail.  They  tended  to  show  a  negligence  in 

1.— The  counsel  for  the  plaintiffs  produced  the 
note,  cancelled,  and  filed  it  with  the  clerk.  See 
Bernard  v.  Wilcox  2  Johns.  Cas.,  374.  A  surviving 
partner  may  maintain  a  suit  in  his  own  name,  for  a 
•di " 
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the  defendant,  as  the  agent  of  the  plaintiff,  in 
not  having  the  money  duly  secured,  pursuant 
to  the  instructions  of  the  plaintiff,  and  his  own 
engagement. 

Mark  &  Speyer  became  bankrupts,  and  were 
regularly  discharged  under  the  act,  in  the 
month  of  October,  1800.  On  their  examina- 
tion before  the  commissioners,  they  stated  the 
plaintiff  to  be  "  a  creditor  for  $1,400,  which 
was  to  have  been  secured  by  a  mortgage."  By 
a  deed  of  lands  in  trust  on  the  2d  of  Decem- 
ber, 1799,  and  by  another  of  the  31st  of  May, 
1800,  they  had  secured  several  of  their  credit- 
ors to  a  large  amount. 

Mark  deposed  that  he  entered  into  partner- 
ship with  the  defendant  in  1792,  when  the  de- 
fendant was  attorney  in  fact  to  the  plaintiff  ; 
that  the  plaintiff  was  informed  of  the  connec- 
tion, and  her  accounts  were  kept  in  the  books 
of  the  partnership  ;  and  that  accounts  current 
between  her  and  Jacob  Mark  &  Co.  were  sent 
to  her  annually ;  that  from  the  tenor  of  the 
plaintiff's  letters,  in  answer  to  the  defendant, 
*from  June  to  August,  1798,  he  and  the  [*3O 
defendant  considered  the  plaintiff  as  authoriz- 
ing the  deferring  of  the  execution  of  the  secur- 
ities for  the  $1,400,  until  a  further  sum  was 
received,  so  as  to  include  all  in  one  mortgage, 
and  that  this  was  the  reason  of  the  delaying 
the  execution  of  the  securities  ;  that  on  the  3d 
of  August,  1799,  the  partnership  of  Mark  & 
Co.  was  dissolved,  and  Mark  engaged  to  take 
all  the  partnership  property,  pay  all  the  debts, 
particularly  the  one  due  to  the  plaintiff,  and 
to  allow  the  defendant  $10,000  for  his  interest 
in  the  joint  estate ;  that  circular  letters  were 
sent  to  the  creditors,  informing  them  of  the 
dissolution  of  the  partnership,  and  that  Mark 
had  undertaken  to  pay  all  the  debts  ;  that  one 
of  these  letters  was  sent  to  the  plaintiff  as  a 
creditor,  and  adding  that  security  would  be 
given  for  the  debt,  if  she  would  give  further 
time  for  the  payment. 

The  plaintiff  wrote  to  Mark,  the  28th  of  Jan- 
uary, 1800,  and  in  the  letter  acknowledged  the 
receipt  of  the  circular  letter  of  Mark  &  Co., 
and  that,  as  she  was  informed  he  was  to  settle 
the  partnership  debts,  she  hoped  he  would 
exert  himself  to  pay  her,  and  was  willing  to 
grant  him  a  short  indulgence  for  that  purpose. 

The  plaintiff  claimed  $14,000  principal,  with 
interest. 

This  cause  was  argued  at  the  last  term  by 
Messrs.  Pendleton  and  Bunner,  for  the  plaintiff, 
and  Mr.  Jones  for  the  defendant. 

Two  points  were  insisted  on  by  the  plaint- 
iff's counsel : 

1.  That  a  claim  for  damages  for  misconduct 
of  an  attorney,  by  which  the  plaintiff  lost  the 
money  intrusted  to  his  management,  is  not  a 
debt  from  which  the  defendant  is  discharged 
by  the  Bankrupt  Act. 

2.  That  as  the  interest  on  the  contract  was 
payable  half-yearly,  the  damages  ought  to  be 
ascertained  by  calculating  the  interest  half- 
yearly,  and  adding  it  to  the  principal,  from 
November,   1798,  when  the  last  interest  was 
paid. 

*LrviNG8TON,  J.,  now  delivered  the  [*4O 
opinion  of  the  court : 

On  the  trial  of  this  cause,  I  thought  the  de- 
mand barred  by  the  proceedings  under  the 
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Bankrupt  Act.  This  opinion  was  expressed  at 
the  time ;  but  the  parties  chose,  without  my 
intervention,  to  make  a  case  which  presents  for 
decision  a  question  of  some  importance,  but 
of  no  great  difficulty  :  Whether  a  person  who 
has  received  money  prior  to  his  bankruptcy, 
under  a  promise  to  put  it  out  on  bond  and 
mortgage,  and  which  he  failed  to  do,  be  liable, 
notwithstanding  his  certificate,  in  a  special 
action  on  the  case,  for  such  neglect.  This  is 
stating  the  question  in  its  most  favorable  aspect 
for  the  plaintiff ;  for  it  may  be  doubted  whether 
being  early  apprised  of  her  money's  not  being 
placed  in  this  way,  she  did  not  approve  and 
ratify  her  agent's  conduct.  But  I  am  willing 
to  meet  the  question  as  here  put,  being  satis- 
fied, after  considerable  reflection,  that  the  d$- 
fendant  is  protected  from  any  suit  that  can  be 
brought  against  him,  on  account  of  his  deal- 
ings with  the  plaintiff. 

A  bankrupt,  being  compelled  to  surrender 
all  his  property  for  the  benefit  of  creditors,  and 
having  done  so  fairly,  is  entitled,  and  such  is 
one  object  of  the  law,  to  be  protected  against 
the  claims  of  all,  who  were  creditors  before 
the  act  of  bankruptcy.  He  is,  in  the  terms  of 
the  act  (L.  U.  S.,  Vol.  V.,  p.,  69,  6  Cong.,  1 
sess..  ch.  19),  "discharged  from  all  debts  due 
by  him,  at  the  time  he  became  bankrupt,  and 
from  all  which  were  or  might  have  been  proved 
under  the  commission."  Now,  if  this  demand 
could  have  been  proved,  what  right  have  we 
to  repeal  the  statute,  and  hold  the  party  liable  ? 
It  was  admitted,  at  least  it  was  not  denied, 
that  an  action  for  money  had  and  received, 
might  have  been  brought,  and  that  then  the 
certificate  would  have  been  a  bar.  This  in- 
volves in  it  another  admission,  which  is,  that 
the  sum  in  controversy  might  have  been  proved 
under  the  commission,  and  thus  brings  the 
defendant's  case  within  the  letter  of  the  act. 
But  plain  and  imperative  as  its  tone  is,  because 
the  rjlaintiff  has  had  ingenuity  enough  to  re- 
sort to  a  special  action,  it  is  expected  that  we 
are  to  pronounce  the  discharge  a  nullity,  and 
to  render  the  bankrupt  liable  for  an  old  debt. 
41*]  In  this  *action,  it  is  supposed,  the  dam- 
ages are  so  very  uncertain  that  they  can  only 
be  settled  by  a  jury,  and,  therefore,  not  sus- 
ceptible of  proof  before  commissioners  ;  and 
that  a  bankrupt's  discharge  does  not  depend 
on  the  intrinsic  merits,  or  real  nature  of  the 
demand,  but  on  the  form  in  which  his  adver- 
sary shall  elect  to  sue  him.  What  was  meant 
by  the  contingency,  or  uncertainty  of  this  de- 
mand, and  its  difficulty  of  liquidation,  I  could 
not  understand.  Its  payment  depended  on  no 
future,  or  doubtful  event ;  the  plaintiff,  at  the 
time  of  the  bankruptcy,  could  have  sworn  to 
what  was  due.  No  claim  can  be  of  more  easy, 
or  prompt  liquidation,  whether  the  one  or  other 
form  of  action  can  be  pursued.  The  sum  re- 
ceived, with  interest,  was  all  that  could  be  re- 
covered in  any  way :  and  if  compound,  instead 
of  common  interest,  were  allowed,  only  a  few 
more  figures  would  be  necessary.  Here,  then, 
could  occur  nothing  of  that  uncertainty,  which 
is  a  hindrance  to  making  proof  under  a  com- 
mission, and  by  which  is  intended  a  difficulty, 
from  the  nature  of  the  demand,  in  determin- 
ing, without  a  trial,  what  damages  the  party 
is  entitled  to. 

It  would  have  been  better,  and  more  consist- 
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ent  with  the  spirit  of  a  system  of  bankrupt 
law,  and  the  humanity  due  to  debtors,  to  have 
excluded  from  proof  such  claims  only  as  were 
contingent,  or  as  originated  in  torts,  as  actions 
for  assault  and  battery,  trespass  on  land,  slan- 
der, and  the  like,  in  which  the  damages,  in- 
stead of  being  governed  by  certain  and  known 
rules,  depend  almost  entirely  on  discretion, 
and  are  so  abitrary  that  the  party,  if  left  to  his 
own  oath,  would  be  totally  at  a  loss  to  fix  the 
amount.  This  appears  to  have  been  the  un- 
derstanding of  Mr.  Justice  Buller,  who,  in 
Johnson  v.  Spitter  (1  Doug.,  167,  in  note),  ob- 
serves, "that  it  is  not  to  be  taken  for  granted 
that  a  demand  in  trover  cannot  be  proved  un- 
der a  commission  ;  where  the  demand  can  be 
liquidated,  it  may.  It  is  only  personal  dam- 
age, as  for  an  assault,  &c.,  that  cannot  be 
proved."  But  extensive  as  the  exclusion  has 
become,  it  is  very  certain  that  there  is  yet  no 
obstacle  to  proving  a  debt,  originating  in  the 
receipt  of  money  to  another's  use. 

It  only  remains  to  see  whether,  by  recurring 
to  a  particular  form  of  action,  the  bankrupt 
may  be  placed  at  the  mercy  of  creditors.  It 
would  be  somewhat  extraordinary  *if  a  [42 
positive  and  plain  injunction  of  a  statute  could 
be  frittered  away  in  this  manner,  or  that  the 
substantial  right  of  any  party  should  be  varied, 
if  not  prostrated,  by  an  option,  left  with  those 
whose  interest  and  feelings  naturally  lead  to 
an  abuse  of  it.  I  should  struggle  hard,  could 
any  authoritative  precedent  be  produced  to 
get  rid  of  it ;  but  none  exists.  The  only  rule 
prescribed  being  the  practicability  of  proving 
a  debt  under  a  commission,  it  will  be  unsafe 
to  resort  to  any  other,  especially  to  one  which 
can  only  mislead,  by  concealing  from  view 
the  true  and  essential  merits  of  the  case. 

It  is  said,  however,  that  Lord  Mansfield 
broke  in  upon  the  rule  in  the  case,  of  Good- 
title  v.  North  (Doug.  584),  and  considered  the 
form  of  the  action  as  the  only  test  of  a  bank- 
rupt's liability.  Nothing  more  was  decided  in 
that  case  than  that  bankruptcy  was  no  plea  to 
an  action  of  trespass  for  mesne  profits,  on  ac- 
count of  the  damages  being  so  uncertain.  It 
is  true,  Lord  Mansfield,  in  giving  his  opinion, 
does  say,  "The  form  of  action  is  decisive," 
which  principle  is  also  recognized  and  adopted 
in  Parker  v.  Norton  (6  Term  Rep. ,  695),  where 
trover  was  brought  for  a  bill  of  exchange,  and 
a  bankruptcy,  which  happened  after  the  con- 
version, was  held  to  be  no  defense,  though  it 
was  conceded  that  it  would  have  been  so,  if 
the  action  had  been  for  money  had  and  re- 
ceived. Of  these  cases,  it  is  sufficient  to  say, 
that  neither  of  them  has  any  binding  force 
here,  and  that  the  reasons  on  which  they  pro- 
ceed are  not  such  as  to  induce  us  to  adopt 
them.  It  is  refining  away  one  of  the  most  im- 
portant provisions  of  the  bankrupt  law ;  it 
savors  of  extreme  hardship  towards  unfortu- 
nate debtors,  and  establishes  a  mode  of  reviving 
suits  for  old  demands,  which,  with  a  little  in- 
genuity and.  fiction,  may  be  extended  to  al- 
most every  debt  a  merchant  may  owe  at  the 
time  of  his  bankruptcy.  Judgment  must  be 
entered  for  the  defendant. 


Judgment  for  the  defendant. 
Distinguished— 5  Denio,  273. 
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M'DOUGALL 

v. 
A.  AND  W.  SlTCHER  AND  WEEKS. 

Rights  of  Purchaser  of  Real  Estate  Under  fieri 
facias. 

A  purchaser  of  real  estate,  under  a  fleri  facias, 
may  enter  and  take  possession  of  the  premises  in  a 
peaceable  manaer,  though  some  goods  of  the  former 
proprietor  are  left  on  the  premises,  and  though 
they  may  be  occasionally  occupied  by  his  servants.* 

Citations-Rol.  Abr.,378;  2  Strange,  1003. 

rPHIS  was  an  action  of  trespass  quare  dausum 
JL  fregit,.ior  entering  the  house  of  the  plaint- 
43*]  iff,  in  the  city  of  New  York.  *It  was 
tried  before  Mr.  Ch.  J.  Lewis,  at  the  New 
York  sittings,  the  llth  day  of  April,  1803. 

In  September,  1801,  about  a  week  before  the 
trespass  complained  of  the  plaintiff  was  taken  in 
execution  and  confined  within  the  limits  of  the 
gaol  in  New  York  city, where  he  remained  with 
his  family  at  the  time  of  the  supposed  trespass. 
By  his  direction,  a  label  or  removal  plate,  was 
put  up  on  the  outside  of  the  door  of  the  house 
in  question,  informing  the  public  that  he  had 
removed.  During  the  time,  however,  his  ap- 
prentices continued  daily  at  the  shop,  which  is 
the  locus  in  quo,  employed  in  the  business  of 
the  plaintiff,  and  they  shut  up  and  locked  the 
house  every  evening  when  they  left  it.  In  the 
morning,  after  the  apprentices  had  so  left  the 
house,  the  defendants  were  found  in  posses- 
sion, and  the  lock  appeared  to  have  been 
forced  from  the  door.  The  plaintiff,  who  is  a 
painter  and  glazier,  left  property  consisting  of 
paints  and  glass,  of  a  considerable  value  in  the 
house.  The  goods,  or  a  greater  part  of  them, 
were  afterwards  sent  to  the  plaintiff  by  order 
of  the  defendants. 

The  defendants  offered  to  give  in  evidence, 
in  justification,  that  previous  to  the  supposed 
trespass  the  premises  in  question  were  sold  by 
the  sheriff,  under  an  execution  against  the 
plaintiff  ;  that  one  Ebenezer  Clark  became  the 
purchaser,  by  whose  license  and  authority  the 
defendants  entered ;  and  further,  that  one  of 
the  defendants  derived  a  title  to  the  premises 
from  such  sale,  and  that  the  other  defendants 
entered  with  him  as  his  servants.  This  evi- 
dence was  overruled  by  the  judge,  and  the 
jury  found  a  verdict  for  the  plaintif  for  $40 
damages. 

A  motion  was  made  to  set  aside  the  verdict, 
1.  For  the  misdirection  of  the  judge.  2.  Be- 
cause the  verdict  was  against  evidence. 

The  cause  was  argued  at  the  last  term  by 
Mr.  Golden  for  the  plaintiff,  and  Mr.  Evertson 
for  the  defendants. 

LIVINGSTON,  J..  now  deliver  the  opinion  of 
the  court : 

May  the  purchaser  of  real  estate,  under  a 
fieri  facias,  enter  on  it  in  a  peaceable  manner, 
though  some  goods  of  the  former  proprietor, 
who  was  the  judgment  debtor,  be  left  on 
44*]  *the  premises,  without  being  answerable 
to  the  latter  as  a  trespasser  ? 

This  is  a  suit  not  entitled  to  much  favor, 
and  unlesss  some  very  inflexible  rule  require 

*Orser  v.  Storms,  9  Cow.  Rep.,  687.  See  The  Peo- 
ple v.  Nelson,  13  Johns.,  340. 
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it,  the  postea  should  not  be  permitted  to  pass 
into  the  plaintiff's  hands.  Fortunately,  how- 
ever, no  such  rule  exists.  Under  such  sale, 
the  plaintiff's  interest  which  may  have  been  a 
fee-simple,  for  aught  that  appears,  vested  in 
the  purchaser  :  a  right  of  entry  was,  of  course, 
acquired  ;  and  in  an  ejectment,  the  judgment 
and  sheriff's  deed  would  have  been  conclusive 
against  M'Dougall.  Under  an  elegit ,  though 
the  land  be  not  delivered  to  a  plaintiff,  he  may 
enter  without  waiting  until  the  sheriff  receive 
&  liberate..  (Roll.  Abr.,  378.)  Why  then  should 
not  the  same  course  obtain  on  a  fi.  fa.  where 
the  property,  instead  of  being  extended,  is 
absolutely  sold.  The  goods  which  were  left 
could  not  prevent  the  entry's  being  peaceable. 
They  were  incapable  of  resistance  and,  there- 
fore, no  breach  of  peace  could  ensue.  If  it 
had  the  defendant  might,  perhaps,  have  been 
indicted  ;  but  this  would  not  have  rendered 
them  trespassers  on  a  party  who  had  no  longer 
any  interest  in  the  locus  in  quo.  At  any  rate 
the  entry  must  now  be  intended  to  have  been 
peaceable,  as  all  the  proof  to  that  point  was 
overruled.  The  case  of  Savage  v.  Dent  (2  Str. , 
1063),  proves  only  that  beer  being  left  in  the 
cellar,  the  house  could  not  be  proceeded 
against,  as  a  vacant  possession  :  but  whether 
the  landlord's  sealing  a  lease  on  it  as  such 
made  him  a  trespasser,  did  not  come  in  ques- 
tion. A  court  would  hardly  have  considered 
a  barrel  of  ale,  stowed  below,  as  capable  of 
defending  a  dwelling-house  against  intruders. 
We  have  heard,  in  this  country,  of  a  battle  of 
kegs  ;  but  with  poetical  fictions  we  have  no- 
thing to  do. 

If  necessary,  we  might  ask  how  it  appears 
that  any  goods  were  on  the  premises  ?  It  is 
true  one  witness  said  so  ;  but  if  the  defend- 
ant's testimony  had  been  admitted,  who  can 
say  this  might  not  have  been  disproved,  if  such 
dereliction  were  requisite  to  render  an  entry 
peaceable  ?  But  admitting  the  fact,  it  would 
not,  perhaps,  be  too  much  to  say  that  where 
the  debtor  himself  is  in  possession,  a  sheriff 
would  have  a  right  *to  turn  him  out,  [*45 
and  put  in  a  purchaser.  Without,  however, 
going  this  length,  which  is  not  essential  to  a 
decision  of  the  point  before  us,  it  is  not  risking 
too  much  to  say,  that  a  purchaser  at  a  sheriff's 
sale  may  enter  upon  the  property  left  in  the 
situation  this  was  by  one  who  was  defendant 
in  the  judgment ;  and  that  he  may  retain  the 
possession,  and  plead  it  to  be  his  soil  and  free- 
hold to  any  suit  brought  by  the  debtor.  There 
must,  therefore,  be  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit.1 


New  trial  granted. 

Denied— 13  Johns.,  344. 
Cited  in— 4  Johns.,  158 ;  9  Cow.,  ( 
617 ;  43  N.  Y.,  156 ;  1  Laws.,  247. 


I;   4 Johns.  Ch., 


1.— See  Taylor  v.  Cole  (3  Term  Rep.,  292).  This 
was  an  action  of  trespass  against  a  sheriff  for  break- 
ing and  entering  a  house  and  expelling  the  plaintiff 
The  defendant  justified  under  ft.  fa.  by  which  he 
sold  the  interest  of  the  plaintiff  "in  the  premises  to 
one  Harris,  who  afterwards  peaceably  entered  and 
expelled  the  plaintiff.  The  Court  of  King's  Bench 
held  that  a  purchaser,  under  a  sheriff's  sale,  on  an 
execution,  might  peaceably  enter  and  retain  pos- 
session, and  might  plead  that  it  is  his  soil  and  free- 
hold ;  that  whoever  had  a  right  of  entry  could  not 
be  considered  as  a  trespasser  for  asserting  that  right 
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Action  for  Libel — Evidence  to  Show  General 
Character  of  Plaintiff— When  Admitted  in 
Mitigation  of  Damages. 

In  an  action  for  a  libel,  can  the  defendant  give  in 
evidence,  under  the  general  issue,  the  general  char- 
acter of  the  plaintiff  in  mitigation  of  damages? 
Quaere.* 

Citations- Willes,  20, 24;  Bull,  N.P..  298;  2  Strange, 
1200 ;  12  Vin.  Abr..  159.  pi.  16 ;  IT.  R..  748  ;  Styles, 
118;  IS  Mod.,  233;  2Esp.,  582;  Bull.  N.  P.,  296,  5 ;  3 
K..-I -. .  116 ;  4  Esp.,  16 ;  4  Esp.,  237. 

THIS  was  an  action  for  publishing  two  libels 
concerning  the  plaintiff,  in  the  Lansing- 
burgh  Gazette.  The  cause  was  tried  before 
Mr.  Ch.  J.  Kent,  at  the  Albany  Circuit,  in  Oc- 
tober, 1804.  The  declaration  contained  two 
counts  ;  one  for  a  publication  on  the  3d  of 
May,  1803,  of  the  following  words  :  "The 
character  of  the  wretch  is  too  well  known  to 
require  a  description  ;  every  lineament  of  his 
countenance  reminds  the  beholder  that  he  was 
not  born  to  be  drowned."  The  other  count  was 
for  a  publication  on  the  16th  August,  1803,  of 
the  following  words  :  "Yet  these  are  cases 
which,  by  a  commissioned  pettifogger  of  the 
lowest  grade,  are  represented  as  being  in  an- 
alogy with  that  of  Mr.  Croswell,  and  which, 
to  deceive  a  too  credulous  public,  he  has  ush- 
ered to  them  through  the  foul  swillage  of  a 
mercenary,  drunken,  subsidizing  renegade." 
The  defendant  plead  not  guilty.  The  publica- 
tion was  admitted,  and  the  inuendoes  proved. 

The  defendant  then  offered  to  prove  the 
general  character  of  the  plaintiff,  both  as  a 
lawyer,  and  a  man,  to  be  so  bad  as  not  to  en- 
title him  to  more  than  mere  nominal  damages, 
which  evidence  was  overruled  by  the  judge. 

The  jury  found  a  verdict  for  the  plaintiff  for 
$200  damages. 

A  motion  was  made  for  a  new  trial,  for  the 
misdirection  of  the  judge  who  tried  the  cause, 
and  the  same  was  argued  at  the  last  term,  by 
Mr.  Emott  for  the  defendant,  and  Messrs. 
Woodworth,  Attorney-General,  and  Mr.  Ed- 
wards for  the  plaintiff. 

THOMPSON,  J..  This  is  an  application  for  a 
new  trial,  on  the  ground  that  the  defendant 
was  not  permitted  to  give  evidence  touching 
the  general  character  of  the  plaintiff.  The 
action  was  for  publishing  a  libel,  and  the  single 

»That  he  cannot  where  a  particular  charge  is 
made ;  see  Root  v.  King  et  al.  (7  Cow.  Rep.,  613) : 
Mason  v.  Buck  (5  Cow.  Rep.,  499).  But  where  the 
plaintiff  is  charged  generally  with  felony,  such  evi- 
dence is  admissible.  Paddock  v.  Salisbury,  2  Cow. 
Rep.,  81L 

unless  he  did  it  by  force.  The  common  plea  of 
Itberum  tenementum  proved  this.  Buller,  J.,  was 
inclined  to  think  that  the  sheriff  on  the  fl.  fa.  might 
turn  the  debtor  out  of  possession. 

In  the  case  of  Jackson,  exdem.  Kane  v.  Stern  berg, 
decided  in  this  court  in  October  Term,  1799  (since 


question  presented  is  whether,  in  such  case,  it 
be  competent  for  the  defendant  to  go  into  evi- 
dence of  the  plaintiff's  general  character. 

I  have  had  some  difficulty  in  making  up  an 
opinion  on  this  question.  The  researches  of 
counsel  have  not  been  *able  to  furnish  [*47 
us  with  much  aid  from  adjudged  cases,  and 
our  practice  at  circuits  has  not,  I  believe,  been 
uniform  on  the  subject.  We  are  left,  there- 
fore, pretty  much  at  large  to  establish  such  a 
rule  as  will  be  the  most  iust,  and  analagous  to 
the  general  rules  of  evidence.  There  can  be 
little  doubt  that  the  character  of  a  party  pros- 
ecuting an  action  like  the  present  is  of  some 
importance  in  estimating  the  measure  of  dam- 
ages. Actions  of  this  description  are,  in  judg- 
ment of  law,  brought  to  recover  damages  for 
a  real,  or  supposed  in  jury,  to  the  reputation  of 
the  party  libeled.  It  cannot  be  just  that  a  man 
of  infamous  character  should,  for  the  same 
libelous  matter,  be  entitled  to  equal  damages 
with  the  man  of  unblemished  reputation  ;  yet, 
such  must  be  the  result,  unless  character  be  a 
proper  subject  of  evidence  before  a  jury.  It 
would  not  be  competent  for  the  defendant  to 
plead  such  matter,  and  thereby  put  in  issue 
the  plaintiff's  character ;  and  it  is  a  settled  rule 
of  evidence  that  whenever  a  party  cannot  have 
advantage  of  the  special  matter  by  pleading, 
he  may  give  it  in  evidence  on  the  general 
issue.  (Willes,  24.  Smith  v.  Richardson  ;  Bull. 
N.  P.,  298.) 

The  doubt  with  me  has  been  whether  the  in- 
quiry ought  to  extend  to  the  general  character 
of  the  party,  or  be  restricted  to  his  character 
in  the  capacity  in  which  he  has  been  libeled, 
considering  it  analogous  to  an  examination  into 
the  character  of  a  witness.  The  question,  in 
that  case,  is  not  as  to  his  character  at  large, 
but  as  to  his  general  character  for  truth  and 
veracity.  The  result  of  my  reflections,  how- 
ever, is,  that  the  general  character  should 
form  the  subject  of  examination.  The  char- 
acter of  the  plaintiff  comes  in  collaterally,  and 
is  not  directly  put  in  issue.  To  confine  the 
inquiry  to  the  particular  character  of  the  party 
in  the  capacity  in  which  he  has  been  libeled 
would  be,  in  some  measure,  infringing  upon  a 
well  settled  rule,  that  under  the  general  issue 
the  truth  of  the  words  cannot  be  given  in  evi- 
dence in  mitigation  of  damages.  ( Underwood 
v.  Parks,  2  Stra.,  1100.  Smith  v.  Richardson. 
Willes,  20.) 

In  the  case  of  Dennis  v.  Pawling  (12  Vin. 
Abr.,  159,  pi.  16),  Baron  Price,  before  whom 
the  case  was  tried,  said  *he  would  not  [*48 
allow  any  particular  credit  of  the  plaintiff  to 

reported  in  Johns.  Cas.,  153),  it  was  held  that  a  pur- 
chaser of  lands  at  a  sheriff's  sale  under  a.  fieri  facias, 
might  maintain  ejectment,  the  debtor  in  possession 
being  considered  by  the  sheriff's  sale,  quasi  a  tenant 
at  will  to  the  purchaser,  and  that  in  such  a  case,  no 
adverse  possession  would  be  presumed. 


NOTE.— .Action  for  libel— Evidence  as  to  plaintiff's 
character. 

The  question  raised  in  the  above  case  of  Foot  v. 
Tracy  may  be  regarded  as  settled  in  the  affirmative 
in  this  country.  Hamer  v.  McFarlin,  4  Den.,  509 ; 
Paddock  v.  Salisbury,  2  Cow.,  811 ;  Douglass  v.  Tou- 
«ey,  2  Wend.,  S>2;  Rootv.  King,  4  Wend.,  113;  Rich- 
ardson v.  Northrup,  56  Barb.,  105 ;  Bridgtnan  v.  Hop- 
kins, 34  Vt.,  532 ;  Parkhurst  v.  Ketchum,  6  Allen, 
408 ;  Bowen  v.  Hall,  12  Met.,  232 ;  Sheahan  v.  Collins, 
20  111.,  325. 

See,  further.  Alderman   v.  French,  1   Pick.,  1 ; 
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Stone  v.  Varney,  7  Met.  86 ;  Cilley  v.  Jen  ness,  2  N. 
H.,  89 ;  Townsend  on  Slander  and  Libel,  616. 

The  inquiry  should  be  conflned  to  the  plaintiff's 
general  character  for  integrity  and  moral  worth,  or 
to  conduct  similar  in  character  to  that  with  which 
he  was  charged  by  the  defendant.  Leonard  v.  Allen, 
11  Cush.,  241. 

See,  also,  as  to  what  the  inquiry  may  include, 
Fitzgerald  v.  Stewart,  63  Pa.  St.,  343;  Andrews  v. 
Van  Deuser,  11  Johns.,  38 ;  Brown  v.  Hall,  12  Met., 
232;  Parkhurst  v.  Ketchum,  6  Allen,  406;  Swift  v. 
Dickerman,  31  Conn.,  285. 
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be  given  in  evidence  ;  but  if  the  defendant  had 
a  mind  to  examine  to  this,  the  question  must 
be  asked  in  general. 

As  the  legal  intendment  is  that  the  action  is 
brought  to  repair  an  injury  done  to  a  person's 
character,  in  the  estimation  of  the  public,  the 
jury  must  be  left  very  much  in  the  dark  in 
making  a  just  reparation  in  damages  without 
being  furnished  with  some  data  by  which  to 
estimate  its  value  and  susceptibility  of  injury. 
Though  the  inquiry  into  general  character 
may  be,  in  some  measure  vague  and  uncertain, 
and  in  some  cases  may  lead  to  abuses  ;  yet  I 
have  adopted  it  as  being  the  least  objection- 
able course.  Such  inquiries  may  be  legally 
made  of  witnesses  as  to  enable  the  jury  justly 
to  appreciate  the  sources  from  which  they  form 
their  opinion  of  the  general  character  of  a 
party,  and  thereby  prevent  very  great  evil  or 
imposition. 

I  am,  therefore,  of  opinion,  that  the  verdict 
should  be  set  aside,  with  costs  to  abide  the 
event  of  the  suit. 

LIVINGSTON,  J.  On  the  argument  I  was 
much  struck  with  some  of  the  reasons  which 
were  urged  in  favor  of  a  general  inquiry  into 
character ;  but  am  now  satisfied  that  these  im- 
pressions were  incorrect,  and  that  more  mis- 
chief will  follow  from  an  adoption  of  such  a 
rule  than  by  excluding  the  investigation  alto- 
gether, except  when  presented  as  a  complete 
justification,  in  the  form  of  a  special  plea.  It 
was  conceded  that,  for  that  purpose,  the  evi- 
dence under  this  plea  could  not  be  offered, 
except  only  in  mitigation  of  damages.  But 
where  is  the  essential  difference  between  nom- 
inal damages  and  a  verdict  for  the  defendant? 
The  plaintiff  is  as  much  out  of  pocket  and  his 
reputation  as  far  from  being  repaired,  in  the 
one  case  as  in  the  other.  To  this  it  is  answered, 
that  a  person  of  bad  fame  has  no  right  to 
bring  a  suit,  or  if  he  does,  that  he  cannot  ex- 
pect the  same  compensation  as  those  who  h;.ve 
a  character  to  lose.  But  no  one.  however  low 
a  man's  reputation  be,  has  a  right  to  publish 
slanders  of  him,  or  to  charge  him  with  crimes 
of  which  he  is  innocent.  If  he  confines  him- 
self to  the  truth,  he  can  plead  it ;  but  if  he  will 
deal  in  general  invective,  or  indulge  his  wit 
49*]  and  venom,  by  traveling  out  *of  the  rec- 
ord, he  must  abide  by  the  consequence. 
Nothing  is  better  settled  than  that  the  truth  of 
a  libel,  or  of  slander,  cannot  be  relied  on,  in 
justification,  unless  pleaded.  What  is  not  per- 
mitted then  directly,  ought  not  to  be  tolerated 
in  any  other  way.  If  this  be  allowed  under 
the  general  issue,  it  will  not  only  have  a  ten- 
dency to  justify,  but,  in  effect,  amount  to  the 
same  thing,  and  that  without  legal  proof  of 
any  one  fact. 

Nothing  can  be  inferred  from  the  silence  of 
the  English  books.  The  law  in  Great  Britain 
may  be  regarded  as  well  settled,  and  then  the 
question  would  not  occur.  The  cases  in  slan- 
der, as  far  as  they  go,  and  the  reasons  of  them, 
apply  to  libels,  and  are  opposed  to  the  admis- 
sion of  such  testimony.  No  decision,  it  is  true, 
can  be  found,  of  the  question  how  far  general 
reputation  is  proper  evidence  on  not  guilty,  in 
slander,  but  the  twelve  judges,  in  the  case  of 
Smith  v.  Richardson  (Wiiles,  20),  were  unani- 
mously of  opinion  that  where  words  import  a 
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felony,  the  truth  could  not  be  given  in  evi- 
dence under  the  general  issue,  in  mitigation  of 
damages,  which  rule  was  afterwards  extended 
to  every  species  of  slander,  and  not  barely  to 
such  as  imported  a  charge  of  felony.  ( Under- 
wood v.  Parks,  2  Stra.,  1200).  Now.  if  the 
truth  of  a  slander  may  not  be  shown  in  miti- 
gation, a  fortiori,  evidence  of  general  reputa- 
tion, which  is  only  another  way  of  making  the 
jury  believe  that  the  defendant  has  published 
nothing  but  the  truth,  ought  to  be  rejected  ; 
for  it  would  be  absurd  to  shut  our  ears  against 
positive  evidence  of  a  fact,  and  yet  listen  to 
circumstantial  proofs.  Nor  is  it  any  reason 
for  permitting  the  inquiry  that  a  man  is  always 
prepared  to  support  his  general  character. 
This  is  not  only  not  true  in  point  of  fact,  but 
not  being  in  issue,  the  plaintiff  is  no  more 
bound  to  bring  witnesses  to  repel  an  attack  of 
that  kind  than  a  refutation  of  the  charge 
which  gave  rise  to  the  suit.  Baron  Price 
(Dennis  v.  Pawling,  12  Vin.,  159),  on  a  trial 
before  him,  would  not  allow  anything  to  be 
given  in  evidence  which  tended  to  justify  the 
words,  though  in  mitigation  only. 

One  of  the  questions,  which  was  overruled 
here,  was  manifestly  improper.  It  went 
directly  to  prove  the  plaintiff  a  pettifogger, 
which  was  part  of  the  libel  complained  of, 
*and  the  truth  of  which  was  not  pleaded.  [*5O 
In  another  part  of  the  publication  he  was 
called  a  "wretch,"  and  if  the  defendant  had 
been  permitted  to  prove  him  void  of  morals, 
honesty  and  integrity,  this  accusation  would, 
also,  have  been  completely  proved,  and,  per- 
haps, in  the  only  way  such  a  charge  could  be 
made  out.  It  was  said  this  proof  ought  to 
have  been  received,  because  the  truth  of  these 
charges  could  not  be  pleaded.  If  so,  it  was 
the  defendant's  own  fault  to  make  them,  and 
is  no  reason  why  the  plaintiff  should  be  sur- 
prised, or  the  rules  of  evidence  subverted. 
But  this  difficulty  was  only  imaginary.  It  was 
easy  to  plead  that  he  was  a  pettifogger,  and, 
perhaps,  it  would  have  been  competent  to  have 
disclosed,  in  the  same  way,  particular  facts  of 
dishonesty  in  the  plaintiff,  which  might  have 
justified  his  applying  to  him  the  other  harsh 
epithets  made  use  of ;  but  without  giving  an 
opinion  on  this  point,  the  answer  already-made 
to  this  difficulty,  if  it  be  real,  is,  that  it  is  a 
dilemma  of  the  party's  own  creating.  If  it 
were  a  reason  for  examining  into  general  char- 
acter, the  most  atrocious  libel  might  be  pub- 
lished, and  the  party  defend  himself,  not  by 
proof  of  any  particular  charge,  or  improper 
conduct,  but  by  a  species  of  testimony,  spring- 
ing, perhaps,  from  political  or  religious  intol- 
erance or  bigotry,  and  always  too  general  and 
equivocal,  if  not  too  easily  procured,  to  afford 
much  satisfaction. 

The  case  of  J'Anson  v.  Stewart  (1  Term. 
Rep. ,  748),  virtually  involves  a  decision  of  this 
.question,  and  though  no  authority  here,  it  is 
entitled  to  attention,  if  it  should  be  found  on 
examination  to  contain  a  fair  exposition  of  the 
common  law  on  this  point.  The  defendant, 
to  meet  the  libelous  matter,  which  was  calling 
the  plaintiff  a  "swindler  and  common  in- 
former," pleaded  generally,  "  that  he  was  one 
of  a  gang  of  swindlers  and  common  informers, 
and  had  been  guilty  of  deceiving  and  defraud- 
ing divers  persons." 
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The  objection  to  this  plea,  and  which  pre- 
vailed, was.  that  it  was  too  general,  as  it  did 
not  set  forth  any  particular  act  of  swindling, 
nor  whom  the  plaintiff  had  defrauded,  nor  m 
what  manner. 

51*]  *Mr.  Justice  Duller,  in  giving  his  opin- 
ion, observes  "  that  it  is  not  true  that  the  gen- 
eral character  of  the  plaintiff  is  put  in  issue, 
for  the  evidence  to  support  the  defendant's 
plea  (or,  which  is  the  same  thing,  the  libel) 
must  be  special ;  for  where  the  whole  defense 
arises  from  proof  of  particular  facts,  the  gen- 
eral character  is  not  in  issue."  On  this  I  re- 
mark, that  if  general  character  could  not  be 
put  in  issue,  even  in  the  form  of  a  plea,  which 
gave  full  notice  to  the  opposite  party,  much 
less  should  it  be  permitted  in  a  way  which  can- 
not fail  to  be  attended  with  surprise  and  real 
inconvenience. 

Though  this  case  be  not  without  its  difficul- 
ties, the  safest  course  will  be  to  exclude,  on 
trials  of  this  kind,  all  evidence  of  general 
reputation.  It  will  only  impose  on  those  who 
choose  to  publish  their  animadversions  on  the 
crimes  or  failings  of  others,  which  occupy  so 
great  a  portion  of  our  public  papers,  the  task 
of  proving,  by  particular  facts,  the  truth  of 
what  they  assert.  Nor  is  there  any  hardship 
in  this.  Those  who  sport  with  the  feelings  of 
others,  under  the  professions  of  zeal  for  public 
good,  on  no  other  basis  than  that  of  common 
fame,  which  is  not  always  an  infallible  guide1 
cannot  complain,  if  courts  require  from  them, 
on  these,  as  on  most  other  occasions,  some  bet- 
ter proof  of  their  calumnies  than  general  opin- 
ion. If  every  man  who  does  not  enjoy  an  un- 
blemished reputation,  or  has  the  misfortune  to 
be  disesteemed  by  his  neighbors,  were  fair 
game,  in  a  country  where  the  liberty  of  the 
press  is  so  much  perverted  and  abused,  few, 
indeed,  would  escape. 

There  was  some  testimony  offered  to  show 
a  provocation,  which  was  also  overruled  ;  but 
as  that  has  not  been  relied  on,  upon  the  motion 
for  a  new  trial,  I  do  not  wish  to  be  understood 
as  giving  any  opinion  on  it.  The  posted  should 
be  delivered  to  the  plaintiff. 

TOMPKINS,  J.,  declared  himself  of  the  same 
opinion. 

SPENCER,  J.,  having  been  concerned  as 
counsel  in  the  cause,  gave  no  opinion. 

KENT,  Ch.  J.  The  single  question  in  this 
case  is,  whether  the  defendant,  under  the  gen- 
52*]  eral  issue,  in  an  action  of  slander,  *may, 
at  the  trial,  give  evidence  as  to  the  general 
character  of  the  plaintiff  in  mitigation  of  dam- 
ages. 

The  allegation,  in  the  declaration,  that  the 
plaintiff  is  of  good  fame,  is  merely  inducement 
to  the  action,  and  not  traversable.  (Stretchy' s 
case,  Styles,  118).  It  is  a  general  rule,  that 
matters  which  cannot  be  pleaded  may  be 
given  in  evidence,  in  mitigation  of  damages  ; 
and  when  such  matters  are  excluded  from  evi- 
dence, as  the  truth  of  the  charge  in  an  action 
of  slander,  one  principal  reason  is,  that  they 
may  be  pleaded  in  bar,  and  the  plaintiff  be 

'1. — Tarn  flcli  pravlque  tenax,  quam  nunc  ia  rerl — 
Virgil. 
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thereby  apprised  of  the  defense.      (Smith  v. 
Richardaon,  Willes'  Rep.,  20.) 

It  was  upon  this  ground  that  Baron  Price, 
at  Nw  Prius,  in  the  cause  of  Dennis  v.  Pawl- 
ing (12  Vin.,  159,  pi.  16),  ruled  that  whatever 
tended  to  justify  the  words  should  not  be  given 
in  evidence  ;  but  that  whatever  tended  to  show 
a  provocation,  or  any  transaction  between  the 
parties  giving  occasion  to  speak  the  words, 
was  proper,  because  those  matters  could  not  be 
pleaded. 

So,  also,  in  the  case  of  Coot  v.  Berty  (12 
Mod.,  232),  it  was  held  that  a  license  by  the 
husband  to  the  wife  to  commit  adultery  could 
not  be  pleaded  in  bar  to  an  action  of  trespass 
by  the  husband,  but  that  it  might  be  given  in 
evidence,  in  mitigation  of  damages.  In  these 
actions  for  criminal  conversation  with  the 
plaintiff's  wife,  it  is  the  settled  practice  to  ad- 
mit not  only  the  criminal  conduct  of  the  wife 
in  general,  and  even  particular  acts,  as  her 
general  behavior  is  put  in  issue  (Elaam  v.  Faw- 
cett,  2  Esp.  Cases,  562;  Buller's  N.  P.,  296), 
but  it  is,  also,  the  practice  to  inquire  into  the 
moral  character  and  behavior  of  the  husband 
himself,  who  is  the  party  to  the  record.  (See 
Coot  v.  Berty,  12  Mod.,  232  ;  King  v.  Francis, 
3  Esp.  Cases,  116 ;  Windham  v.  Wycomb,  4 
Esp.  Cases,  16 ;  Bromley  v.  Wallace,  Ibid. , 
237.) 

As  the  general  character  of  the  plaintiff  can- 
not be  questioned  by  the  plea,  it  would  seem 
to  result,  necessarily,  from  the  received  prin- 
ciple, that  it  might  be  questioned  in  mitigation 
of  damages.  The  character  of  the  plaintiff 
must  be  considered  as  coming  in,  at  least  col- 
laterally, upon  the  trial.  It  is  always  alleged 
as  the  inducement  to  the  action,  and  the  injury 
to  it  is  the  gravamen  complained  of.  In  assess- 
ing the  *damages,  the  jury  must  take  [*53 
into  consideration  the  general  character,  the 
standing  and  estimation  of  the  plaintiff  in 
society  ;  for  it  will  not  be  pretended  that  every 
plaintiff  is  entitled  to  an  equal  sum  for  the 
worth  of  character.  The  jury  have,  and  must 
inevitably  have,  a  very  large  and  liberal  discre- 
tion in  apportioning  the  damages  to  the  rank, 
condition  and  character  of  the  plaintiff  ;  and 
they  must  have  evidence  touching  that  condi- 
tion and  character,  so  as  to  have  some  guide  to 
their  discretion. 

If  the  plaintiff's  character  comes  collaterally 
in  question,  in  an  action  of  slander,  all  that 
the  books  say  in  these  cases  is,  that  you  can- 
not go  into  evidence  of  particular  facts.  There 
is  not,  I  presume,  a  case  to  be  met  with,  in 
which  it  is  ruled  that  you  cannot  examine  into 
general  character.  Nor  is  there  any  general 
principle  of  law  violated  by  such  examination. 
Every  man  is  supposed  capable  of  supporting 
his  general  character,  though  no  man  is  pre- 
sumed to  be  capable  of  repelling  a  specific 
charge,  without  previous  notice  ;  and  this  is 
the  true  and  rational  distinction  applicable  to 
the  case  before  us.  (Buller's  N.  P.,  296,  5.) 

The  case  of  Dennis  v.  Pawling  is  an  author- 
ity in  favor  of  the  defendant's  proposition. 
That  was  an  action  of  slander,  and  Baron 
Price  would  not  allow  any  particular  credit 
to  be  given  of  the  plaintiff,  in  evidence  on 
the  trial  ;  but  said  that  if  the  defendant  had 
a  mind  to  examine  to  this,  the  question  must 
be  asked  in  general.  So  in  cases  of  crim.  con. 
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the  defendant  has  been  permitted  to  question 
the  general  character  and  conduct  of  the  plaint- 
iff. It  appears  to  me,  therefore,  that  the  ad- 
mission of  such  testimony  violates  no  rule  of 
law  ;  but  is  rather  required  by  the  general 
principle  which  admits  in  evidence  matters 
relevant  to  the  cause,  and  which  could  not  be 
pleaded,  and  allows  the  general  character  of 
the  party  to  be  examined,  when  it  comes  in 
collaterally ;  such  evidence  is  essential  to 
guide  the  discretion  of  the  jury,  and  its  legal- 
ity receives  strong  countenance  from  decisions 
bearing  on  the  question.  I  am  of  opinion, 
accordingly,  that  the  verdict  ought  to  be  set 
aside,  with  costs,  to  abide  the  event  of  the  suit. 
54*]  *The  court  being  thus  equally  divid- 
ed,1 the  defendant  took  nothing  by  his  motion. 

Judgment  for  the  plaintiff* 

Cited  in— Anth.  IV.  P.,  252 ;  2  Cow.,  813  ;  5  Cow., 
500 ;  2  Wend.,  218  ;  5  Wend.,  373 ;  4  Denio,  510 ;  21 
Barb.,  446;  IDuer,  239. 
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Removal  of  Pauper  by  Justices — On  Inforn 
from  any  Source — On  Suspicion — What 
Stated  in  Order  Sufficient. 

Two  justices  may  order  the  removal  of  a  pauper, 
on  information  obtained  from  any  source,  or  on 
suspicion.  If  the  order  states  that  the  pauper  is 
likely  to  become  chargeable ;  that  the  justices  can- 
not discover  the  place  of  legal  settlement,  and  that 
such  pauper  came  last  from  the  town  of  S.,  this  is 
sufficient,  without  a  more  formal  and  express  adju- 
dication of  the  facts. 

FROM  the  return  of  the  certiorari,  directed 
to  the  Court  of  General  Sessions  in  the 
County  of  Ulster,  it  appeared  that  an  order 
had  been  given  by  two  justices  of  the  peace 
for  the  removal  of  "Sarah  Hide,  a  pauper,  from 
the  town  of  Mamakating  to  the  town  of  Shaw- 
angunk.  The  order  recited,  that  it  was  made 
on  complaint  of  the  poormasters  of  the  town 
of  Mamakating;  that  the  justices,  "after  ex- 
amining the  said  Sarah,  as  well  under  oath  as 
otherwise,  could  not  discover  that  she  had  any 
legal  settlement  or  place  of  residence  in  any 
part  of  the  world  whatever ;  that  if  suffered 
to  remain  she  was  likely  to  become  chargeable 
to  the  town  ;  and  that  the  place  she  last  came 
from  was  the  town  of  Shawangunk.  From 
this  order  the  overseers  of  Sbawanguk  appeal  - 

1.— Bridge  v.  Johnson,  5  Wend.  Rep.,  342 :  Etting 
v.  Bank  United  States,  11  Wheat.  Rep.,  59 ;  2  Wend. 
Rep.,  218. 

2.— In  Lamed  v.  Buffinton  (3  Tung's  Mass.  Rep., 
546)  it  was  held  that  in  slander  the  plaintiff  may  give 
in  evidence  his  own  rank  and  condition  in  life,  pre- 
vious to  the  action,  and  his  general  character,  to 
aggravate  the  damages;  and  that  the  defendant 
may  also  avail  himself  of  such  evidence  to  mitigate 
the  damages.  In  the  case  of  King  v.  Waring  (5  Esp. 
N.  P.  Cas.,  14),  which  was  an  action  for  words,  for 
giving  a  bad  character  of  a  servant.  Lord  Alvanley 
permitted  the  plaintiff  to  give  evidence  of  her  an- 
tecedent good  character— general  character  being, 
in  some  respects,  in  issue. 
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ed  to  the  General  Sessions  of  the  Peace,  by 
whom  it  was  confirmed. 

Mr.  Fisk,  in  behalf  of  the  plaintiffs  in  error, 
now  moved  to  quash  the  order  :  1.  Because  it 
was  stated  to  have  been  made  on  the  complaint 
of  the  poormasters  of  the  town  of  Mamakating, 
when  no  officers  of  that  name  are  known  in  law, 
or  authorized  to  make  complaint.  2.  Because 
4  requires  the  overseers  of  the  town  of  Shaw- 
angunk to  receive  the  pauper,  &c.,  without  ad- 
judging that  she  was  legally  settled  in  that  town. 

1.  He  contended  that  the  justices  were  not 
authorized  to  remove  any  person,  unless  upon 
complaint  of  the  overseers  of   the  poor,  or 
from  their  own  knowledge  or  belief  that  such 
a  person  is  likely  to  become  chargeable  ;  and 
the  grounds  or  reason  for  such  removal  ought 
to  appear  in  the  order.     The  complaint  is  a 
substantial  part  of  the  order,  and  it  ought  to 
be  made  by  the  persons  designated  by  law  for 
that  purpose.    *Here  it  was  done  on  the  [*55 
complaint  of  poormasters,  and  unless  the  court 
will  intend  that  they  are  the  overseers  of  the 
poor,  this  exception  must  be  fatal.     (Laws  of 
N.  Y.,  24  sess.,  ch.  184,  sec.  7,  Vol.  I.,  p.  566; 
Rex  v.  Hareby,  3  Burns'  Justice,  566 ;  2  Bott, 
636  ;  2  Andrews,  361.)     "  The  removal  is  bad 
if  it  do  not  set  forth  any  complaint  made  ;  for 
the  complaint  is  the  foundation  of  the  justices' 
jurisdiction."    In  Rex  v.  Inhabitants  of  Weston 
Rivers,  &c.  (2  Salk.,  482),  it  is  said  "  that  a  com- 
plaint from  one  not  concerned  is  nothing." 

2.  The  order  merely  recites  that  the  pauper 
had  no  place  of  legal  settlement,  and  that  she 
came  last  from  the  town  of  Shawangunk  ;  but 
there  is  no  express  adjudication  of  the  facts. 
The  authorities  on  this  point  show  that  there 
must  be  an  adjudication,  for  want  of  which 
the  courts  have  uniformly  quashed  the  order 
of  removal.      (1  Burrow's  Set.  Cases,  39,  76, 
584  ;  2  Bolt's  Poor  Laws,  643 ;  Bury  v  Arun- 
del,  645  ;  Rex  v.  Middleton,  647  ;  Rex  v.  Wes- 
wood;  Ufculm  v.  Clysthydon,  648  ;  Ibid.;  Trow- 
bridge  v.  Weston,  643  ;  Ibid.) 

Mr.  L.  Elmendorf,  contra.  No  particular 
form  of  order  is  prescribed.  The  justices  are 
to  make  one  according  to  the  nature  of  the 
case.  The  present  is  well  enough,  and  the 
first  exception  is  of  no  force,  as  the  act  allows 
the  justices  to  remove,  on  any  information,  or 
on  their  own  knowledge. 

As  to  the  second  exception,  it  may  be  said 
that  the  order  of  removal  may  be  made  on  two 
grounds,  either  on  adjudication  of  a  legal  set- 
tlement of  the  pauper,  or  as  a  vagrant.  This 
order  expressly  declares  that  the  justices  do 
not  know  where  Sarah  Hide  had  her  legal  set- 
tlement, but  directs  her  to  be  sent  back  to 
Shawangunk,  from  which  she  last  came, 
which  are  the  words  of  the  act.  There  is, 
therefore,  a  substantial  and  sufficient  adjudi- 
cation of  the  facts. 

Mr.  Fisk,  in  reply.  Whether  it  be  an  or- 
der of  removal,  or  a  vagrant  warrant,  yet  it 
should  contain  an  express  adjudication.  It 
must  either  adjudge  the  place  of  the  pauper's 
legal  settlement  to  "be  at  S.,  or  that  she  is  likely 
to  become  chargeable,  and  that  she  last  came 
from  such  a  town.  The  making  of  the  order 
or  warrant  is  a  judicial  act,  and  the  adjudica- 
tion should  be  set  forth.  It  is  the  duty  of  the 
justices  to  hear,  examine  *and  adjudge.  [*56 
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The  law  will  not  allow  them  to  remove  upon 
light  or  trivial  causes  ;  their  order  should  be 
clear,  precise  and  definite.  The  adjudication 
is  the  substance  and  basis  of  the  order.  It 
cannot  be  presumed,  but  must  be  distinctly 
expressed.  This  is  not  a  mere  traveling  order 
or  warrant,  as  it  is  called,  for  it  directs  the 
overseers  of  8.  to  receive  and  provide  for  the 
pauper ;  such  an  order  is  directed  to  the  con- 
stable of  the  next  town,  and  so  from  him  to 
the  next.  In  either  case,  however,  an  adjudi- 
cation is  necessary. 

Per  Curtain.  The  justices  may  act  on  infor- 
mation obtained  from  any  source,  or  on  their 
own  suspicion.  The  order  of  the  two  justices 
states  that  they  do  not  discover  that  the  pau- 
per had  any  legal  settlement  in  this  State  ;  and 
it  expressly  finds  that  she  came  from  Shawan- 
gunk.  This  is  a  sufficient  adjudication  of  the 
fact  to  authorize  them  to  send  her  back  to  that 
town. 

Motion  denied. 


M'CUMBER  v.  GOODRICH'ET  AL. 

Actions  Before  Justices  under  Ten  Pound  Act — 
Set-Off. 

In  an  action  before  a  justice,  under  the  Ten 
Pound  Act,  every  demand  arising  on  contract  may 
be  set  off. 

rpHE  return  to  the  certwrari  in  this  case  stated 
J-  that  the  plaintiffs,  in  the  suit  before  the 
justice,  declared  against  the  present  plaintiff 
in  error,  on  a  written  agreement,  dated  the 
18th  February,  1804,  by  which  he  promised 
to  frame  and  put  up  for  them  a  house  of  cer- 
tain dimensions,  on  or  before  the  first  day  of 
June  following.  The  plaintiffs  below,  on 
their  part,  engaged  to  furnish  the  materials 
on  the  spot  where  the  frame  was  to  be  erected, 
and  in  consideration  of  the  performance  of  the 
promise  of  the  defendant  below,  they  stipu- 
lated to  pay  to  him  the  sum  of  $70,  in  wheat 
and  cattle,  on  the  1st  day  of  November  en- 
suing. There  was  an  averment  that  the  de- 
fendant did  not  put  up  the  frame,  &c. 

The  defendant  below  requested  an  adjourn- 
ment of  the  cause,  which  was  granted  by  the 
justice,  and  on  the  day  fixed  the  parties  ap- 
peared, when  the  plaintiffs  below  demanded  a 
trial  by  jury,  and  a  venire  was  issued.  The 
jury  were  summoned,  impanelled  and  sworn, 
o7*]  on  the  sameday.and  sat  together  to  *hear 
the  allegations  and  proofs  of  the  parties.  The 
defendant  then  pleaded  that  the  plaintiffs 
ought  not  to  have  or  maintain  their  action 
against  him,  because  he  had  before  that  time 
commenced  an  action  against  the  plaintiffs  be- 
fore another  justice,  in  the  investigation  of 
which  the  same  question  then  before  the  jury 
had  been  made  before  the  other  justice,  and 
that  the  damages  claimed  by  the  plaintiffs 
ought  to  have  been  set  off  by  them  in  the 
former  suit.  The  plaintiffs  replied  that  their 
demand  was  not  exhibited  before  the  other  jus- 
tice, and  that,  being  for  uncertain  damages,  it 
could  not  have  been  set  off  in  that  action.  The 
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justice,  after  hearing  the  parties  and  their  evi- 
dence, decided  that  the  plaintiffs  ought  not  to 
be  barred  by  means  of  the  premises,  on  which 
further  evidence  was  introduced  The  same 
pleas  were  again  stated  and  argued  before  the 
jury,  who  found  a  verdict  for  the  plaintiffs  for 
the  damages  demanded. 

Mr.  Simond*,  for  the  plaintiff  in  error,  con- 
tended that  the  judgment  below  ought  to  be 
reversed,  for  the  following  reasons:  1.  That 
the  declaration  does  not  contain  an  averment 
of  the  performance  of  the  condition  precedent; 
2.  That  the  justice  adjourned  the  cause  be- 
fore issue  was  joined;  3.  That  the  justice  is- 
sued a  venire  before  any  issue  was  joined  ;  4. 
That  the  justice  overruled  the  plea  of  a  for- 
mer trial  and  recovery ;  and,  5.  That  he,  af- 
terwards, suffered  the  same  pleas  to  go  to  the 
jury. 

To  show  the  necessity  of  averring  the  per- 
formance of  a  precedent  condition,  he  cited 
Doug.,  684;  Wm.  Black.  Rep.,  630;  Espi- 
nasse's  Digest,  304. 

Mr.  Kirkland,  contra. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Several  objections  were  raised  to  the  valid- 
ity of  the  proceedings  below,  but  it  will  be 
sufficient  to  notice  one  which  goes  to  the  mer- 
its of  the  case.  The  defendant  below  pleaded 
a  former  suit  by  him  against  the  plaintiffs,  in 
bar,  and  they  replied  that  their  demand,  being 
for  uncertain  damages,  could  not  be  set  off  in 
the  former  suit,  and  the  justice  overruled  the 
plea.  The  existence  of  the  former  suit  was 
not  put  in  issue,  but  admitted  by  the  repli- 
cation, which  also  admitted  that  the  *de-  [*58 
mand  for  which  the  present  suit  was  brought 
had  not  been  pleaded,  nor  set  off  in  the  former 
suit.  The  simple  point,  therefore,  is,  whether 
it  ought  not  to  have  been  set  off.  The  ninth 
section  of  the  Ten  Pound  Act  states  that  the 
defendant  may  plead,  or  set  off  his  account 
or  demand  against  the  plaintiff,  and  that  if  he 
neglects  or  refuses  so  to  do,  he  shall  forever 
thereafter  be  precluded  from  any  action  to  re- 
cover the  same.  The  words  here  are  very 
broad.  It  is  his  account  or  demand  that  is  to 
be  set  off.  In  England  unliquidated  damages 
cannot  be  set  off,  for  the  set-off  statutes  speak 
only  of  mutual  debts.  Our  statute  receives  a 
similar  construction,  for  it  applies  only  to  per- 
sons dealing  together  and  indebted  to  each 
other.  But  I  think  the  act  in  question  re- 
quires a  more  extensive  construction,  and  that 
the  word  "  demand  "  here  must  apply,  at  least, 
to  all  matters  arising  upon  contract.  The  act 
is  very  imperative,  and  intended  to  prevent 
cross  suits,  and  a  course  of  petty  and  vexa- 
tious litigation,  in  respect  to  demands  within 
the  jurisdiction  of  a  justice.  It  is  not  neces- 
sary, at  present,  to  say  whether  the  word  "de- 
mand "  in  the  act.  will  reach  to  every  matter 
within  the  cognizance  of  a  justice,  nor  do  I 
mean  to  be  understood  to  that  extent.  But  as 
to  demands  arising  upon  contract,  I  am  of 
opinion  they  ought  to  be  pleaded  or  set  off, 
and,  consequently,  that  the  justice  determined 
erroneously  in  this  case.  The  return  states 
that  the  same  pleas  were  afterwards  introduced 
and  argued  before  the  jury,  but  we  are  here 
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to  understand  that  the  pleadings  still  included 
the  same  admissions  of  the  parties,  and  that 
the  facts  of  the  existence  of  the  former  suit, 
and  of  the  omission  to  set  off,  were  not  con- 
troverted. The  jury,  therefore,  by  their  ver- 
dict, confirmed  the  erroneous  decision  of  the 
justice ;  and  for  this  cause,  I  think  the  judg- 
ment below  ought  to  be  reversed.1 

Judgment  reversed. 
Cited  in-8  Wend.,  114. 


59*]    *RICHARDSON  v.  BACKUS. 

1.  Application  for  New  Trial — Newly  Discovered 
Evidence — Affidavit  to  State  Names  of  Wit- 
nesses and  Facts  to  be  Proved  by  them.  2. 
Statute  of  Jeofails. 

On  an  application  to  set  aside  the  writ  of  inquiry 
and  subsequent  proceedings  in  an  action  of  slander, 
on  the  ground  that  the  defendant  had  since  discov- 
ered new  evidence,  which  would  amount  to  a  justi- 
fication of  the  words  spoken,  the  affidavit  ought  to 
state  the  names  of  the  witnesses,  and  what  the  par- 
ty expects  to  prove  by  them.  A  mistake  in  a  writ 
of  inquiry  of  the  formal  description  of  the  court 
before  which  it  is  returned,  is  cured  by  the  statute 
of  jeofails. 

THIS  was  an  action  of  slander.  It  appeared 
from  the  affidavit,  which  was  read,  that 
an  interlocutory  judgment  had  been  obtained 
for  want  of  a  plea,  and  a  writ  of  inquiry 
awarded,  on  which  $600  damages  were  as- 
sessed by  the  jury.  The  defendant  had  de- 
murred to  the  declaration ;  and  in  August 
Term,  the  demurrer  was  overruled,  but  the 
defendant  was  allowed  to  withdraw  his  de- 
murrer, and  plead,  on  payment  of  the  costs. 
The  defendant,  not  having,  in  the  opinion  of 
his  counsel,  sufficient  evidence  to  support  a 
plea  of  justification,  suffered  a  judgment  by 
default.  After  notice  of  executing  the  writ 
of  inquiry,  and  before  the  jury  had  actually 
assessed  the  damages,  the  defendant  discov- 
ered material  evidence,  before  unknown  to 
him,  and  which  he  was  advised  would  fully 
justify  the  speaking  the  words  charged  in  the 
declaration.  The  affidavit  further  stated  that 
the  evidence  since  discovered  would  prove  the 
truth  of  the  words  spoken  ;  but  it  did  not 
mention  the  names  of  the  witnesses,  nor  the 
particulars  of  what  he  expected  to  be  able  to 
prove  by  them. 

Mr.  Russel,  for  the  defendant,  moved  to  set 
aside  the  default,  writ  of  inquiry,  &c.  He 
contended  that  the  proceedings  ought  to  be 

1.— By  the  6th  sec.  of  the  Revised  Act  (31  sess.  ch., 
204)  it  is  provided,  that  the  defendant  is  not  re- 
quired to  set  off  any  damages  arising  or  accruing 
from  any  trespass  done,  &c..  or  any  other  demand, 
except  such  only  as  may  arise  on  contract,  either 
express  or  implied  by  law ;  but  this  exception  is  not 
to  exclude  any  written  evidence  of  debt,  with  or 
without  seal." 


NOTE.— New  trials-Application  for,  on  ground  of 
newly  discovered  evidence.  See  Halsey  v.  Watson,  1 
Cai.,  24,  note. 
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set  aside  on  the  ground  of  irregularity  :  1. 
Because  no  rule  had  been  entered,  since  that 
of  August  Term,  which  did  not  award  a  writ 
of  inquiry.  2.  That  the  writ  of  inquiry  does 
not  follow  the  words  of  the  act  relative  to- 
process  in  the  Supreme  Court,  as  it  stated  the 
proceedings  to  be  "  before  our  justices  of  the 
Supreme  Court,"  &c.,  and  was  made  return- 
able "to  our  said  court,  before  the  justices 
aforesaid." 

Whenever  a  particular  form  of  words  in 
any  process  are  prescribed  by  statute,  those 
words  must  be  strictly  followed.  In  the  case 
of  Drake  v.  Miller  (Col.  Gas.,  85),  process  con- 
taining such  words  was  declared  void.  Even 
if  the  court  should  be  of  opinion  that  there 
was  no  irregularity,  yet,  as  new  and  material 
evidence  has  since  been  discovered  (2  Wm. 
Black.,  955)  by  the  defendant,  and  which  he- 
has  had  no  opportunity  to  produce,  he  ought 
to  be  allowed  to  come  in,  and  plead  *on  [*6O 
such  terms  as  the  court  may  impose.  The  ex- 
traordinary and  very  heavy  damages  assessed 
in  this  cause,  was  an  additional  reason  for  the 
interposition  of  the  court. 

Mr.  Z.  R.  Shepherd,  contra. 

The  practice  of  the  court  does  not  render  it 
necessary  to  enter  a  rule  for  awarding  a  writ 
of  inquiry.  It  is  a  judicial  writ,  founded 
on  record.  The  statute  expressly  declares 
that  it  shall  be  awarded.  It  differs  from  the 
case  of  an  assessment  of  damages  by  the  clerk 
of  the  court,  which  is  a  special  power  given 
by  the  act,  and  an  order  of  the  court  for  that 
purpose  becomes  requisite.  Admitting  that 
the  writ  of  inquiry  had  irregularly  issued, 
that  irregularity  was  waived  bv  the  party's  at- 
tendance at  the  time  of  execution,  and  he  can- 
not now  take  advantage  of  it. 

The  words  in  the  act  relative  to  writs  refer 
only  to  first  process,  and  not  to  writs  of  in- 
quiry ;  but  even  if  it  were  informal,  that  in- 
formality is  cured  by  the  statute  of  jeofails. 
The  court  have  unquestionably  a  right  to  allow 
the  party  to  come  in  and  plead ;  but,  under 
all  the  circumstances  of  the  case,  considering 
his  willful  negligence,  it  would  be  unreason- 
able. The  affidavit  does  not  state  the  nature 
of  the  evidence  which  has  been  since  discov- 
ered ;  it  does  not  disclose  the  names  of  the 
witnesses,  nor  what  they  can  testify.  Instead 
of  stating  the  opinion  of  counsel  as  to  its 
materiality,  the  whole  evidence  ought  to  have 
been  laid  before  the  court,  to  enable  them  to 
judge  whether  it  is  material  or  not. 

Per  Curiam.  The  words  "our  justices," 
&c.,  refer  to  the  justices  of  this  court,  who 
are  named  in  the  preceding  part  of  the  writ ; 
and  we  are  inclined  to  think  the  writ  sufficient 
in  point  of  form.  At  any  rate,  we  are  all  of 
opinion  that  the  defect  is  cured  by  the  statute 
of  jeofails. 

As  to  the  other  point,  we  think  that  the  affi- 
davit of  the  defendant  ought  to  have  disclosed 
the  names  of  his  newly  discovered  witnesses, 
as  well  as  what  he  expected  to  prove  by  them. 
This  would  serve  for  a  check  against  the  abuse 
of  general  affidavits,  after  a  trial.  Let  the 
proceedings,  therefore,  be  stayed  until  the  first 
day  of  the  next  term,  that  the  defendant  may 
have  an  opportunity,  if  he  thinks  proper,  to 
amend  his  affidavit. 
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61*]  'LIVINGSTON  t>.  CIIEETHAM. 

Libel  of  Officer— Struck  Jury  Allowed. 

Where  a  public  officer  sues  for  a  libel  in  relation 
to  a  trust  held  ex  offlcio,  a  struck  jury  is  allowed. 

Citation-1  Cai.,  496. 

MR.  WOOD  WORTH,  Attorney-General  for 
the  plaintiff  moved  for  a  struck  jury  in 
this  cause,  on  an  affidavit  stating  that  the 

Elaintiff ,  at  the  time  of  the  publication  of  the 
bel  for  which  this  action  is  brought,  was, 
and  now  is,  recorder  of  the  city  of  New  York, 
and  ex  offlcio  a  director  of  the  Manhattan  Com- 
pany ;  that  the  libelous  publications  in  ques- 
tion were  concerning  his  conduct,  in  relation 
to  the  interests  and  affairs  of  the  said  com- 
pany ;  and  that  the  same  were  false  and  un- 
founded. 

Mr.  Hiker,  contra. 

Per  Curiam.  In  the  case  of  Foot1  who  was 
•district  attorney,  and  brought  an  action  for  a 
libel,  a  struck  jury  was  allowed.  The  present 
application  is  within  the  reason  of  that  case. 
The  plaintiff  is  an  important  officer,  and 
libeled  as  to  his  trust  in  respect  to  the  Manhat- 
tan Company,  and,  in  consideration  of  his 
public  station  and  character,  we  think  the  rule 
ought  to  be  granted. 

Rule  granted.* 
Cited  in— 4  Johns.,  491;  2  Wend.,  296. 


HARDENBERGH 
THOM'PSON. 

Certiorari  Notice — Service  of  where  Defendant 
ha*  no  Attorney. 

Where  no  attorney  is  employed  by  a  defendant  in 
error  on  certinrari,  the  notice  of  the  rule  to  join  in 
error,  must  be  served  on  the  defendant  personally 
and  not  by  putting  it  up  in  the  clerk's  office. 

MR.  L.  ELMENDORF  moved  to  set  aside 
the  judgment  and  execution  in  this  cause 
for  irregularity.  The  affidavit  stated  that  in 
October,  1804,  Thompson  obtained  a  judgment 
against  Hardenbergh,  before  one  of  the  justices 
of  the  peace,  in  the  County  of  Ulster;  that 
Hardenbergh  afterwards  removed  the  cause 
into  this  court,  by  certiorari,  on  which  the 
judgment  below  had  been  reversed;  that  the 
present  defendant  had  never  received  any  no- 
tice of  the  certiorari,  nor  of  the  subsequent 
proceedings,  until  the  sheriff  informed  him 
that  he  had  an  execution  against  him,  issued 
out  of  this  court,  at  the  suit  of  the  plaintiff  in 
error. 

62*]       *Me*srs.   C.  Elmendorf  and  Sudam, 
for  the  plaintiff  in  error,  opposed  the  motion, 

l.—l  Caines,  498,  Spencer  v.  Sampson,  and  Footv. 
Croswell.  In  the  latter  case,  on  being  informed  that 
his  affidavit  was  defective,  the  plaintiff  withdrew 
his  motion,  and  at  a  subsequent  term,  on  another 
affidavit,  the  court  allowed  a  struck  jury. 

2.— See  Van  Vechten  v.  Hopkins,  2  Johns.  Kep. 
373,  and  Thomas  v.  Rumsey,  4  Johns.  Rep.,  483. 
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on  an  affidavit  stating  that  after  the  return  to 
the  certiorari  and  an  assignment  of  errors  had 
been  filed,  a  rule  for  the  defendant  to  join  in 
error  was  entered,  and  a  notice  thereof  put  up 
in  the  clerk's  office,  as  the  plaintiff  had  re- 
ceived no  notice  that  the  defendant  had  em- 
ployed an  attorney ;  and  that  after  the  expira- 
tion of  the  rule,  a  default  was  entered  and  a 
judgment  of  reversal  thereon. 

Per  Curiam.  The  rule  to  join  in  error  ought 
to  have  been  personally  served  on  the  defend- 
ant. It  was  so  decided  in  October  Term,  1801, 
in  error,  on  certiorari,  where  a  motion  for 
judgment  of  reversal  on  default,  for  not  join- 
ing in  error,  though  not  opposed,  was  denied, 
it  appearing  that  no  attorney  had  been  em- 
ployed by  the  defendant  in  error,  and  that  the 
notice  had  been  put  up  in  the  clerk's  office. 

Rule  granted. 
Cited  in— 8  Johns.,  288. 


BALLOU,  Assignee  of  the  Sheriff,  &c. 

n. 
HULBERT  ET  AL. 

Arrest  of  one  of  two  Defendant*  on  Capias  ad 
Respondendum. 

Where  one  of  two  defendants  is  taken  on  a  capias 
ad  resffondendum,  and  judgment  entered  and  an 
execution  issued  against  both,  such  execution  will 
not  be  set  aside  for  irregularity,  if  it  appears  that 
only  the  defendant  originally  arrested  is  taken  in 
execution. 

MR.  SIMONDS,  in  behalf  of  the  defend- 
ants, moved  to  set  aside  the  capias  ad  sat- 
isfaciendum  in  this  cause,  on  the  ground  of 
irregularity.  From  the  affidavits  produced,  it 
appeared  that  A.  Hulbert,  one  of  the  defend- 
ants only,  had  been  taken  on  the  capias  ad 
respondendum,  issued  against  both  at  the  suit 
of  the  plaintiff.  Judgment  having  been  ob- 
tained in  the  suit,  the  plaintiff  took  out  exe- 
cution against  both  defendants,  who  were 
taken  in  execution  and  now  remain  in  prison. 
Mr.  Gold,  contra,  produced  the  ca.  sa.  on 
which  the  sheriff  had  indorsed,  that  A.  Hul- 
bert, one  of  the  defendants  only,  had  been 
taken.  He  contented  that  by  the  words  of  the 
statute,8  an  execution  might  be  issued  against 
both  the  defendants,  *though  the  one  [*O3 
only  who  had  been  arrested  on  the  me#ne  pro- 
cess, could  be  taken  in  execution,  and  that  a 
plaintiff  might  indorse  a  direction  on  the  ca. 
sa.  to  that  effect.  Though  the  general  practice 
may  be  to  issue  a  special  execution  in  such 

3.— Revised  Laws,  Vol.  I,  sess.  24,  ch.  99,  sec.  43. 
The  creditor  or  creditors  of  joint  debtors  may  issue 
a  process  against  them  in  the  manner  now  in  use, 
and  in  case  any  of  such  joint  debtors  be  taken  and 
brought  into  court,  he  or  they  so  taken  and  brought 
into  court,  shall  answer  to  the  plaintiff,  and 
in  case  judgment  shall  pass  for  the  plaintiff,  he  shall 
have  bis  judgment  and  execution  against  such  of 
them  as  were  brought  into  court,  and  against  the 
other  joint  debtors  named  in  the  process,  in  the 
same  manner  as  if  they  had  all  been  taken  and 
brought  into  court  by  virtue  of  such  process;  but 
it  shall  not  be  lawful  to  issue  or  execute  any  such 
execution  against  the  body  or  against  any  lands  or 
goods  the  sole  property  of  any  person  not  brought 
into  court. 
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cases,  yet  there  was  no  necessity  of  inserting 
such  special  clause,  as  the  directions  of  the 
act  would  be  complied  with,  if  such  of  the 
joint  defendants  as  were  taken  and  brought 
into  court,  on  the  mesne  process,  were  alone 
taken  in  execution.  The  words  "shall  not 
issue  or  execute,"  used  in  the  act,  when  taken 
in  connection  with  what  followed,  must  be 
understood  to  mean  no  more  than  that  the 
execution  should  not  be  executed  against  such 
defendants  as  were  not  brought  into  court,  but 
the  execution  might  be  general,  and  against 
all,  according  to  the  judgment. 

THE  COURT  refused  to  set  aside  the  execu- 
tion, but  as  it  appeared  from  the  affidavits, 
that  J.  Hulbert  was  illegally  detained  in  cus- 
tody, they  ordered  him  to  be  discharged. 

Rule  refused,  with  costs. 


SCHMIDT 

v. 
THE  UNITED  INSURANCE  COMPANY. 

Practice. 
Practice  on  opening  arguments. 

THE   COURT  determined,  that  when   the 
argument  of  a  case  is  opened,  the  counsel 
shall  furnish  the  opposite  side  with  the  points 
relied  upon  by  the  party,  in  support  of  the 
motion. 


«4*1    *THE    PEOPLE    at   the  Relation  of 
TREMPER 


THE  JUDGES   AND   SUPERVISORS    OF 
THE  COUNTY  OF  ULSTER. 

Mandamus — Service  of— Peremptory  after  Al- 
ternative. 

Where  an  alternative  mandamus  has  been  duly 
and  regularly  served,  the  court,  on  affidavit  of  such 
service,  will  issue  a  peremptory  mandamus  without 
compelling1  a  return  to  the  first  writ.  The  People 
v.  The  Judges  of  Westchester,  4  Cow.  Rep.,  78. 

AT  the  last  term,  an  alternative  mandamus 
had  issued,  directed  to  the  defendants,  and 
no  return  having  been  made,  Mr.  Emott  now 
read  an  affidavit,  stating  that  it  had  been  served 
by  delivering  a  copy  thereof  to  each  of  the 
defendants,  and  at  the  same  time  showing  the 
original,  and  moved  that  a  peremptory  man- 
damus should  issue. 

Messrs.  Gardinier  and  Van  Ness,  contra,  con- 
tended that  a  peremptory  mandamus  could 
not  issue  until  a  return  was  made  to  the  first 
writ.  The  rule  should  be  for  a  return  to  the 
first  mandamus;  as  in  other  cases,  where  a 
writ  is  not  returned,  a  rule  is  obtained,  re- 
quiring the  person  to  whom  it  was  directed  to 
return  it  in  a  certain  time,  or  that  an  attach- 
ment issue. 

Messrs.  Emott  and  Harison,  in  reply.     The 
alternative  mandamus  is  like  a  rule  to  show  j 
cause  ;  and  as  copies  have  been  duly  served  on  \ 
all  the  parties,  and  no  cause  shown,  it  is  regu- ' 
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lar  to  issue  a  peremptory  writ.  A  mandamus 
is  not  like  ordinary  process,  nor  governed  by 
the  same  rules.  It  is  a  high  prerogative  writ. 

Per  Curiam.  It  is  not  requisite  that  we 
should  go  through  the  process  and  delay  of 
rules  and  attachments,  in  order  to  compel  a 
return  to  the  first  mandamus.  The  alternative 
in  it,  was  intended  for  the  benefit  and  conven- 
ience of  defendants.  As  the  first  writ  has 
been  regularly  served,  we  may,  at  our  discre- 
tion, order  a  peremptory  mandamus;  but  as 
the  defendants  may  not  have  had  a  sufficient 
time  to  meet  together  and  make  their  return, 
we  are  disposed  to  allow  them  a  further  day 
for  that  purpose. 

The  counsel,  thereupon,  agreed  on  the  15th 
day  of  April;  and  the  court  ordered,  that  if 
the  return  was  not  made  on  that  day,  the  relator 
might  sue  out  a  peremptory  mandamus. 

Cited  in— 41  N.  Y.  Law.,  253. 
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Trover — Pleading — Machines  and  Tools  not  to 
be  brought  into  Court. 

In  tracer  the  court  will  not  order  articles  which 
have  been  tendered  to  the  plaintiff  and  refused,  to 
be  struck  out  of  the  declaration ;  for  the  plaintiff 
may  claim  damages  for  their  deterioration.  Ma- 
chines and  tools  of  a  man's  trade  are  not  allowed  to 
be  brought  into  court  in  an  action  of  trover. 

MR.  EMOTT,  in  behalf  of  the  defendants, 
moved  that  certain  articles,  enumerated 
in  an  affidavit,  being  chiefly  tools  and  imple- 
ments, belonging  to  the  plaintiff  as  a  block- 
maker,  should  be  struck  out  of  the  plaintiff's 
declaration,  on  the  ground  that  since  the  com- 
mencement of  the  present  suit,  which  was  an 
action  of  trover,  the  defendant  had  offered  to 
return  them  to  the  plaintiff,  who  had  refused 
to  accept  them. 

Mr.  Radcliff,  contra,  read  an  affidavit  that 
the  articles  for  which  this  suit  was  brought 
had  been  in  the  possession  of  the  defendant 
above  nine  months;  and  that,  during  that  time, 
he  had  refused  to  deliver  them,  though  he  had 
been  frequently  applied  to  for  that  purpose; 
that  the  articles  consisted  of  machinery  and 
tools,  necessary  to  the  plaintiff  in  his  trade, 
and  for  the  want  of  which  he  had  suffered 
much  inconvenience  and  damage;  and  that 
they  were  of  such  a  nature  as  to  grow  worse 
by  use  and  length  of  time.  He  contended  that 
the  notice  of  the  defendant  of  this  application 
was  defective,  in  not  stating  the  condition  of 
the  articles,  and  that  it  ought  to  have  shown, 
at  least,  that  they  were  not  deteriorated,  other- 
wise they  might  be  returned  to  the  plaintiff  in 
such  a  state  as  to  be  useless,  and  of  lit  tie  or  no 
value.  If  the  court  should  order  them  to  be 
struck  out  of  the  declaration,  the  plaintiff 
would  be  deprived  of  the  means  of  being  in- 
demnified for  the  injury  he  had  sustained  by 
the  deterioration  of  them,  while  in  the  wrong- 
ful possession  of  the  defendant.  Besides,  he 
asked,  will  the  court  permit  articles  of  a  pon- 
derous nature,  which  cannot  be  brought  into 
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court,  in  an  action  of  trover,  to  be  tendered  in 
this  manner  out  of  court?  Articles  tendered 
in  this  action  must  be  of  a  fixed  and  unchange- 
able value;  the  conversion  of  them  should  ap- 
pear not  to  have  been  willful,  or  of  such  a 
nature  as  to  enhance  the  damages.  (Fislier  v. 
Prince,  8  Burr.,  1864.)  All  these  circumstances 
should  be  made  to  appear  to  the  satisfaction 
6<i]  *of  the  court,  in  order  to  entitle  the  de- 
fendant to  the  extraordinary  interposition  now 
solicited  in  his  favor. 

Per  Curiam.  The  plaintiff  has  a  right  to 
claim  damages  for  the  use  of  the  articles,  and 
for  their  deterioration,  while  in  the  possession 
of  the  defendant.  By  striking  them  out  of 
the  declaration,  the  plaintiff  would  be  deprived 
of  his  remedy  for  those  damages.  The  arti- 
cles, too,  are  not  such  as  are  proper  to  be 
brought  into  court. 

Rule  refused. 
Cited  in-2  Johns.,  282;  3  Sandf.,  636;  47  Wis.,  48. 


THE  PEOPLE  v.  BARRETT  AND  WARD. 

Conviction  on  Indictment — Error — Discharge — 
Second  Indictment — Plea  of  Former  Acquit- 
tal 

A  person  tried  and  convicted  on  an  indictment, 
and  afterwards  discharged  because  a  juror  had  been 
improperly  withdrawn,  was  again  tried  on  a  second 
indictment,  for  the  same  offense,  and  pleaded  autre- 
ffti*  acquit,  in  bar ;  it  was  held  that,  as  the  first  in- 
dictment was  erroneous,  the  plea  of  a  former  ac- 
quittal was  no  bar  to  the  second. 

Citations— Hawkins,  ch.  25,  sec.  3;  Pulton,  39,40, 
42 ;  4  Co.,  44 ;  2  Hale,  247, 248 ;  4  Hawkins,  317 ;  2  Haw- 
kins, ch.  25,  sec.  83,  8;  5  T.  R.,  162;  1  Bulst.,  142; 
Brook's  Abr.  Corone,  35 ;  9  Hen.  V.,  2 ;  2  Leach,  503. 

THE  defendants  were  indicted,  at  the  Gen- 
eral Sessions  of  the  Peace,  in  Washington 
County,  in  September,  1803,  for  a  conspiracy, 
and  were  brought  to  trial  on  that  indictment, 
at  the  Court  of  Oyer  and  Terminer,  held  in 
that  county  in  June,  1804.  The  district  at- 
torney, discovering  some  material  evidence, 
which  could  not  be  immediately  obtained, 
moved  to  withdraw  a  juror,  which  was  grant- 
ed by  the  court,  without  the  consent  of  the 
defendants.  At  a  subsequent  day,  the  defend- 
ants were  again  arraigned,  tried,  and  found 
suilty  on  the  same  indictment.  In  February 
Term.  1805,  upon  a  case  submitted,  this  court 
decided  that  judgment  must  be  arrested  on 
that  conviction,  and  the  defendants  discharged, 
on  the  ground  that  the  juror  was  improperly 
withdrawn,  by  order  of  the  Court  of  Oyer  and 
Terminer,  on  the  first  trial.  (See  2  Caines, 
100,  304.)  After  the  defendants  had  thus 
been  discharged,  they  were  again  indicted  for 
the  same  offense,  at  the  Oyer  and  Terminer  in 
June,  1805.  To  this  indictment  the  defend- 
ants pleaded  autrefois  acquit,  and  the  district 
attorney  replied  nul  tiel  record. 

NOTE.— Jet>)M,rdy,  once  in— What  constitutes— Bar 
to  rwir  trial.  See  another  report  of  the  above  case 
of  People  v.  Barrett,  in  2  Cai.,  304,  note. 

See,  also,  People  v.  Olcott,  2  Johns.  Cas..  301,  note. 
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The  indictment  on  which  the  defendants  were 
flrst  tried  was,  in  substance,  as  follows:  That 
the  defendants,  wickedly  devising  and  intend- 
ing to  defraud  one  Oliver  Darren,  of  his 
money,  goods,  &c.,  on  the  llth  day  of  June, 
1803,  at  Greenwich,  in  the  County  of  Wash- 
ington, wickedly,  fraudulently,  &c.,  did  con- 
spire to  cheat1  the  said  O.  D.  of  his  money, 
goods  and  chattels,  under  a  false  and  deceit- 
ful color  and  pretense  of  Barrett's  securing  to- 
be  paid  unto  the  said  O.  *D.  $341.30,  [*67 
by  indorsing  and  transferring  to  the  said  O. 
D.  a  certain  promissory  note,  made  by  one 
Medad  Gun,  by  which  note  the  said  Medad 
promised  to  pay  Barrett  or  order,  $341.30  on 
demand  ;  and  that  the  said  Barrett,  in  pursu- 
ance of,  and  according  to  the  conspiracy 
aforesaid,  did,  on  the  1st  day  of  September,  in 
the  year  aforesaid,  wickedly  and  fraudulently 
pretend  that  the  said  Medad  was  solvent,  and 
able  to  pay  the  said  note,  and  that  O.  D. 
would  be  in  no  danger  of  losing  the  sum  of 
money  contained  in  the  said  note,  by  taking- 
the  assignment  thereof  at  the  risk  of  the  said 
O.  D.'s  collecting  the  contents  from  the  said 
M.  G.,  and  without  resorting  to  the  said  Bar- 
rett as  indorser ;  and  that  the  said  Ward,  ac- 
cording to  the  conspiracy  aforesaid,  after- 
wards, to  wit,  on  the  1st  day  of  September,  at 
Greenwich  aforesaid,  falsely  and  deceitfully 
represented  to  the  said  O.  D.  tl&t  he,  the  said 
Ward,  was  the  said  Medad  Gun,  the  maker  of 
the  said  note,  and  that  the  said  Ward  then 
had  $200  in  money,  for  the  purpose  of  pay- 
ing, in  part,  the  contents  of  the  said  note,  and 
that  in  case  the  said  O.  D.  would  purchase  the 
said  note  of  the  said  Barrett,  he,  the  said 
Ward,  would  thereupon  immediately  pay  the 
sum  of  $200  to  the  said  O.  D.,  in  part  pay- 
ment of  the  said  note,  and  would  pay  the 
remainder  in  a  short  time  thereafter.  The  in- 
dictment further  charged  that  Barrett,  accord- 
ing to  the  said  conspiracy,  assigned  the  said 
note  in  the  manner  above  stated  ;  and  that 
Barrett,  in  pursuance  of  the  said  conspiracy, 
under  false  pretenses,  did  wickedly  and  fraud- 
ulently obtain  from  the  said  O.  I),  one  horse 
of  the  value  of  $30,  a  wagon  of  the  value  of 
$30,  &c.,  of  the  goods  and  chattels  of  said  O. 
D.,  whereas,  in  truth,  the  said  Medad  was  not 
solvent  and  able  to  pay,  &c.,  and  that  the  de- 
fendants, at  the  time,  well  knew  the  same  ; 
and  whereas,  in  truth,  the  said  Ward  was  not 
the  maker  of  the  said  note,  nor  liable  to  pay 
the  same,  as  was  falsely  pretended,  &c.,  and 
that  the  defendants  well  knew  the  same,  &c. 

The  question  as  to  the  validity  of  the  plea 
of  autrefois  acquit  was  brought  before  the 
court  on  a  case  made. 

*The  case  was  argued  in  August  Term  [*68 
last,  by  Mr.  Russell,  attorney  for  the  people, 
and  Mr.  (Jrary  for  the  defendants. 

The  points  contended  for  by  Mr,  Ru&tell 
were,  1.  That  the  offense  charged  in  the  first 
indictment  did  not  appear  to  be  the  same  as 
the  one  laid  in  the  second. 

2.  That  the  former  indictment  was  errone- 
ous, and  therefore  no  bar  to  a  second  prose- 
cution. 

The  judges,  not  being  unanimous,  now  de- 
livered their  opinions  seriatim. 

1.— See,  upon  the  subject  of  indictments  for  con- 
spiracies, Lambert  v.  The  People  (9  Cow.  Rep.,  578). 
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TOMPKINS,  J.  In  discussing  the  points  in 
this  cause,  I  shall  take  for  granted,  what  was 
not  controverted  upon  the  argument,  that  the 
proceedings  of  the  first  trial  of  the  defendants 
amounted  to  a  general  verdict  of  acquittal. 

The  principal  grounds  upon  which  the  first 
point  is  attempted  to  be  supported,  are,  that 
in  the  first  indictment  it  is  stated  that  the  de- 
fendants conspired  to  defraud  one  Darren  of 
Lis  money,  goods  and  chattels ;  whereas,  in 
the  second,  they  are  charged  with  conspiring 
to  defraud  him  of  his  goods  and  chattels  only; 
that  the  date  of  an  indorsement  of  the  note, 
mentioned  in  both  indictments,  is  mentioned 
in  the  former  to  have  been  on  a  particular 
day,  and  in  the  latter,  on  a  different  day. 
TLese  variances  between  the  record  of  acquit- 
tal and  the  indictment  to  which  it  is  pleaded 
are  wholly  immaterial.  The  same  evidence 
would  have  supported  either  indictment.  Tes- 
timony of  defrauding  Darren  of  his  money 
would  have  been  sufficient  to  support  the 
charge  for  defrauding  him  of  his  goods  and 
chattels.  And  the  indorsement  of  the  note, 
for  aught  that  appears,  being  in  bank,  accord- 
ing to  the  customary  mode  of  negotiating 
promissory  notes,  it  was  discretionary  with 
the  prosecutor,  to  allege  the  indorsement  to 
Jiave  been  made  at  any  day  after  the  date  of 
the  note,  of  which  the  defendants  could  not 
take  any  advantage.  If  the  nature  of  the 
crime  be  substantially  the  same,  a  variance  be- 
tween the  indictments,  in  other  respects,  may 
be  helped  by  averments  in  the  plea.  The 
cases  in  which  variances  have  been  thus 
helped,  as  mentioned  in  Hawkins  (ch.  25,  sec. 
3),  and  in  Pulton,  de  pace  regis  (title  Indict- 
ment, sees.  39  and  40),  are  much  stronger 
•69*]  than  *the  present.  It  is  there  laid  down 
that  the  party  indicted  may  plead  the  former 
-acquittal,  and,  notwithstanding  a  variance, 
may,  by  averments,  show  the  truth  of  the 
case,  and  be  discharged.  In  this  case,  the  con- 
spirators, the  facts  of  conspiracy,  the  security 
in  relation  to  which  the  fraud  is  charged,  and 
the  persons  intended  to  be  defrauded,  are  the 
same,  and  in  every  substantial  matter,  the  two 
indictments  coincide.  The  first  point,  there- 
fore, is  untenable. 

The  second  point  is  one  of  great  import- 
ance. The  general  principle  established  in 
the  history  and  reports  of  the  pleas  of  the 
•crown,  is,  that  no  one  shall  be  twice  put  in 
jeopardy  for  the  same  offense. 

The  doctrine  here  contended  for  originated 
with  Vaux's  case  (4  Co. ,  44),  in  which  it  was 
decided  that  unless  the  party  has  been  law- 
fully acquitted,  upon  a  sufficient  indictment 
for  the  same  offense,  he  cannot  have  the  bene- 
fit of  the  plea  of  autref&is  acquit.  By  a  law- 
ful acquittal,  must  be  understood  an  acquittal 
by  a  general  verdict.  If,  therefore,  the  ac- 
cused escape  a  trial  by  the  enty  of  a  nolle 
prosequi,  by  quashing  the  indictment,  upon  an 
isssue  of  demurrer,  or  in  abatement,  he  is  not 
lawfully  acquitted,  and  cannot  in  those,  and 
the  like  cases,  evade  a  trial  by  the  country, 
for  the  same  offense.  The  same  observation 
applies  to  the  cases  of  withdrawing  a  juror, 
ex  necessitate. 

It  may,  perhaps,  be  questioned,  whether,  by 
an  insufficient  indictment,  in  the  authorities 
relating  to  this  subject,  is  not  meant  one  which 
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states  facts  and  circumstances  that  do  not 
amount  to  an  offense,  or  which  wants  the 
legal  and  technical  words  to  denote  the  crime. 
Thus,  in  Pulton  (tit.  Indictment,  sec.  42),  it  is 
laid  down  that  the  plea  of  autrefoix  acquit  is 
not  a  good  plea  to  an  indictment  for  felony, 
unless  the  record  vouched  does  contain  suf- 
ficient matter  of  felony. 

In  2  Hale,  247,  it  is  also  said,  that  autrefois 
acquit  was  not  a  good  plea  in  the  case  there 
mentioned,  because  the  first  indictment  was 
insufficient,  for  it  contained  no  matter  of 
felony.  But,  on  examination,  the  cases  cited 
do  not  appear  to  me  to  apply  to  the  present 
case,  because  *the  defendants  availed  [*7O 
themselves  of  the  defects  in  the  indictment, 
or  finding.  In  Vaux's  case  there  was  not  a 
general  verdict  of  not  guilty,  on  the  first  trial ; 
but  his  counsel  took  advantage  of  an  insuf- 
ficient finding  in  the  special  verdict.  In 
Cogaris  case  (2  Leach,  503),  where  there  was  a 
verdict  of  not  guilty  upon  the  first  indictment, 
the  plea  in  bar  to  the  second  did  not  prevail, 
because  the  offenses  were  not  the  same,  which 
is  the  reason  assigned  by  the  court  for  their 
decision. 

The  defendants  in  this  cause  did  not  avail 
themselves  of  any  defects  in  the  first  indict- 
ment, but  were  acquitted,  because  the  public 
prosecutor  had  not  sufficient  proof  at  the  time 
to  establish  the  charge  against  them.  To 
allow  him,  now,  by  pointing  out  defects  in  his 
own  pleading,  to  place  the  defendants  in 
jeopardy  a  second  time,  would  contravene  a 
salutary  maxim,  that  no  one  shall  take  ad- 
vantage of  his  own  wrong.  The  defect,  if 
any,  in  the  former  indictment,  are  to  be  at- 
tributed to  the  district  attorney ;  and  if  he 
can  take  advantage  of  them,  when  will  the 
peril  of  the  defendants  cease  ?  A  second, 
third  or  fourth  acquittal  will  not  secure  them, 
if  the  ingenuity  of  the  prosecutor  discover  de- 
fects in  the  antecedent  indictments.  I  am  in- 
clined to  think  the  presumption  that  the  court 
will  not  render  judgment  upon  a  conviction  if 
the  indictment  be  defective,  ought  not  to  have 
much  weight  at  the  present  day.  As  offenders 
appear  by  counsel,  or  have  counsel  assigned 
them  by  the  court  in  almost  all  cases,  unless 
advantage  is  taken  by  them  or  their  counsel, 
the  court  will  seldom,  of  its  own  motion,  seek 
for  defects  in  an  indictment  where  there  is  a 
conviction,  if  an  offense  be  substantially 
stated.  Since,  therefore,  the  matter  in  the 
first  indictment  is  substantially  the  same  for 
which  they  are  arraigned  the  second  time ; 
since  the  defendants  took  no  advantage  of  any 
defect  in  the  indictment  on  their  first  trial, 
and  have  been  acquitted  by  the  proceedings 
which  this  court  considered  as  equivalent  to  a 
general  verdict  of  not  guilty,  I  think  their  plea 
constitutes  a  good  bar  to  the  second  indictment, 
and  that  they  ought,  therefore,  to  be  dis- 
charged. 

*SPENCER,  J.  It  is  contended  that,  [*71 
owing  to  the  imperfections  in  the  first  indict- 
ment, the  present  plea  is  not  a  bar.  The  case 
of  William  Vaux  (4  Term  Rep. ,  44)  is  a  lead- 
ing case.  Vaux  had  been  indicted  for  poison- 
ing Nicholas  Ridley ;  a  special  verdict  was 
found,  and  judgment  of  acquittal  was  given. 
He  was  indicted  again  for  the  same  murder, 

61 


71 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1806 


and  pleaded  the  former  acquittal.  On  this 
plea,  it  was  resolved  that  when  the  offender  is 
discharged  on  an  insufficient  indictment, 
there,  the  law  not  having  had  its  end,  nor  the 
life  of  the  party  even  in  danger,  he  may  be 
again  indicted,  and  tried  ;  under  this  opinion, 
Vaux  was  tried  a  second  time,  convicted  and 
executed.  This  case  is  sanctioned  by  Hale 
and  Hawkins  (2  Hale,  248;  4  Hawk.,  317), 
the  latter  of  whom  says,  ' '  he  takes  it  to  be 
settled,  that  wherever  the  indictment  is  so 
erroneous,  for  want  of  substance  in  setting 
out  the  crime,  that  no  good  judgment  could 
be  given  on  it,  against  the  defendant,  an  ac- 
quittal is  no  bar  to  a  subsequent  indictment, 
because,  in  judgment  of  law,  the  defendant 
never  was  in  danger." 

The  defendant's  counsel  has  obviated  all  the 
exceptions  taken  to  the  first  indictment,  but 
one.  There  appears  to  be  no  venue,  either 
expressly,  or  by  implication,  as  to  the  fraud- 
ulent representations  made  by  Barrett  to  Dar- 
ren, that  Gun.  the  maker  of  the  note,  imposed 
on  Darren,  was  in  solvent  circumstances. 
This  representation  is  the  very  gist  of  the 
indictment ;  and  had  the  defendants  been  con- 
victed on  it,  I  should  have  held  the  judgment 
liable  to  be  arrested  ;  for  it  is  a  fundamental 
principle  in  criminal  law,  that  every  material 
fact  must  be  clearly  and  fully  set  out,  so  that 
nothing  can  be  taken  by  intendment.  It  does 
not,  then,  appear  that  the  essence  of  the 
offense  was  committed  in  the  County  of  Wash- 
ington, or  even  within  the  State ;  for  this 
reason  I  conceive  the  first  indictment  radically 
defective,  and,  consequently,  that  the  defend- 
ants are  bound  to  plead  over  to  the  second. 

THOMPSON,  J.  From  the  case  presented  to 
the  court,  we  are  to  consider  the  defendants 
as  acquitted,  at  a  former  trial,  upon  an  indict- 
ment for  the  same  offense  for  which  they  now 
stand  charged  ;  and  the  two  questions  pre- 
sented for  decision,  are,  1.  Whether  the  form- 
72*]  er  indictment  was  materially  *defective ; 
if  so,  then,  2.  Whether  an  acquittal  thereon 
is  a  bar  to  the  present  prosecution. 

I  think  the  first  indictment  defective  for 
want  of  a  venue  in  that  part  which  charges  Bar- 
rett with  making  a  fraudulent  pretense,  pur- 
suant to  the  conspiracy  previously  entered 
between  him  and  Ward.  It  is  well  settled 
that  an  indictment  ought  to  contain  a  proper 
venue,  for  the  purpose  of  showing  where  the 
offense  was  committed.  (2  Hawk.,  ch.  25, 
sec.  83;  5  Term  Rep.,  162.)  Every  act  mate- 
rial to  constitute  the  offense  charged,  must  be 
alleged  to  have  been  done  at  some  place.  The 
fraudulent  pretense  practised  by  Barrett  was 
a  material  allegation,  and  required  a  venue  as 
much  as  any  part  of  the  indictment. 

Will  an  acquittal,  then,  on  such  a  defective 
indictment,  discharge  the  party  accused  from 
any  further  prosecution  for  the  same  offense  ? 
I  think  not.  It  appears  to  me  that  the  law  on 
this  subject  has  been  long  since  settled,  and 
were  I  disposed  to  question  the  propriety  of 
the  principle,  I  should  not  feel  myself  at 
liberty  to  overturn  what  I  have  considered  an 
established  doctrine.  The  rule,  as  laid  down 
by  Serjeant  Hawkins,  in  his  valuable  Treatise 
on  Criminal  Law  (book  2,  ch.  25,  sec.  8),  and 
which  is  supported  by  the  authorities  there 


cited,  is  plain  and  explicit.  He  says,  "  I  take 
it  to  be  settled  at  this  day,  that  wherever  the 
indictment  or  appeal  whereon  a  man  is  ac- 
quitted is  so  far  erroneous,  either  for  want  of 
substance  in  setting  out  the  crime,  or  of  au- 
thority in  the  judge  before  whom  it  was  taken, 
that  no  good  judgment  could  have  been  given 
thereon  against  the  defendant,  the  acquittal 
can  be  no  oar  of  a  subsequent  indictment  or 
appeal."  The  reason  assigned  for  it  is,  "be- 
cause, in  judgment  of  law,  the  defendant  was 
never  in  danger  of  his  life  from  the  first.  For 
the  law  will  presume,  prima  facie,  that  the 
judges  would  not  have  given  a  judgment 
which  would  have  been  liable  to  have  been 
reversed."  Without  further  examination, 
therefore,  I  am  satisfied  that  the  plea  of  autre- 
fois  acquit  is  no  bar  to  the  present  prosecution. 

LIVINGSTON,  J.  The  plea  of  autrefois  acquit 
is  thought  not  to  apply  here ;  because,  the 
first  indictment  is  erroneous,  and  the  second 
not  for  the  same  offense. 

*If  an  opinion  had  been  pronounced,  [*73 
at  the  instance  of  the  party,  on  the  insufficiency 
of  the  first  bill,  either  on  a  special  verdict,  or 
after  a  general  finding,  on  a  motion  in  arrest 
of  judgment,  this  case  would  bear  some  re- 
semblance to,  and  might  be  governed  by  that 
of  Vaux  (4  Co.,  44),  which  has  given  rise  to 
all  the  dicta  on  this  subject.  Vaux  was 
indicted  a  second  time  for  murder.  He 
pleaded  a  former  acquittal,  but  it  appearing 
that  on  the  first  trial  there  had  been  a  special 
verdict  only,  upon  which  judgment  was  ren- 
dered in  his  favor,  for  an  insufficiency  in  the 
indictment,  it  was  held  that  the  plea  was  bad, 
and  Vaux  was  again  tried,  convicted  and 
hanged.  The  court,  in  giving  its  opinion,  is 
made  very  gravely  to  say,  that  the  prisoner's 
life,  although  tried  for  murder,  had  never 
been  in  jeopardy,  because  the  first  indictment 
was  imperfect ;  and  yet  not  one  counsel  in  a 
hundred  would  have  had  discernment  enough 
to  point  out  the  defect,  which,  for  that  time, 
had  saved  him  from  the  gallows. 

Without  denying  the  law,  though  not  all 
satisfied  with  the  reason  on  which  it  is  founded, 
it  is  totallv  inapplicable  to  the  question  before 
us.  In  Vaux's  case,  an  acquittal  had  been 
pronounced  by  the  court,  at  the  prisoner's  in- 
stance, before  a  second  bill  was  presented,  and 
had  thus  become  matter  of  record,  and  formed 
a  part  of  his  plea.  Even  thus  far,  a  court 
should  very  reluctantly  go  ;  for  to  tell  a  man 
who  had  been  within  an  ace  of  being  executed 
that  his  life  had  been  in  no  danger  at  all, 
savors  a  little  of  refinement,  and  was  sporting, 
to  say  the  least,  with  the  feelings  of  the  pris- 
oner. 

But,  without  disputing  a  decision  which, 
notwithstanding  the  sayings  of  several  learned 
and  great  men  to  which  it  has  given  rise,  does 
not  appear  ever  to  have  been  practiced  on  in 
England,  it  will  be  sufficient  to  show  a  very 
great  and  essential  difference  between  the  case 
of  these  defendants  and  that  of  Vaux.  The 
jury  had  not  acquitted,  nor  given  any  opinion 
on  his  guilt,  but  had  referred  the  whole  mat- 
ter to  the  court.  Barret  and  Ward,  on  the 
contrary,  are  found  not  guilty  by  the  jury 
themselves  ;  for  the  discharge,  on  the  motion 
in  arrest  of  judgment,  is  considered  by  this 
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74*]  case  as  *a  general  verdict  of  acquittal. 
Vaux  laid  hold  of  a  defect  in  the  indictment. 
These  defendants  have  availed  themselves  of 
no  such  imperfection,  if  any  there  were,  nor 
has  any  judgment  to  that  effect  been  pro- 
nounced. This  case,  in  short,  presents  the 
novel  and  unheard  of  spectacle  of  a  public 
officer,  whose  business  it  was  to  frame  a  correct 
bill,  openly  alleging  his  own  inaccuracy,  or 
neglect,  as  a  reason  for  a  second  trial,  when  it 
is  not  pretended  that  the  merits  were  not 
fairly  in  issue  on  the  first.  That  a  party  shall 
be  deprived  of  the  benefit  of  an  acquittal  by  a 
jury,  on  a  suggestion  of  this  kind,  coming  too 
from  the  officer  who  drew  the  indictment, 
seems  not  to  comport  with  that  universal  and 
humane  principle  of  criminal  law,  "that  no 
man  shall  be  brought  into  danger  more  than 
once  for  the  same  offense."  It  is  very  like 
permitting  a  party  to  take  advantage  of  his 
own  wrong.  If  this  practice  be  tolerated, 
when  are  trials  of  the  accused  to  end  ?  If  a 
conviction  take  place,  whether  an  indictment 
be  good,  or  otherwise,  it  is  ten  to  one  that 
judgment  passes  ;  for  if  he  read  the  bill,  it  is 
not  probable  he  will  have  penetration  enough 
to  discern  its  defects.  His  counsel,  if  any  be  as- 
signed to  him,  will  be  content  with  hearing  the 
substance  of  the  charge,  without  looking  fur- 
ther, and  the  court  will  hardly,  of  its  own 
accord,  think  it  a  duty  to  examine  the  indict- 
ment to  detect  errors  in  it.  Many  hundreds, 
perhaps,  are  now  in  the  State  Prison  on  erro- 
neous indictments,  who,  however,  have  been 
fairly  tried  on  the  merits.  But  reverse  the 
case,  and  suppose  the  acquittal  to  take  place, 
the  prosecutor,  if  he  is  dissatisfied,  and  bent 
on  conviction,  has  nothing  to  do  but  to  tell 
the  court  that  his  own  indictment  was  good 
for  nothing ;  that  it  has  no  venue,  or  is  defi- 
cient in  other  particulars,  and  that,  therefore, 
he  has  a  right  to  a  second  chance  of  convicting 
the  prisoner,  and  so  on,  toties  quoties. 

Of  the  alleged  imperfection  in  this  indict- 
ment we  should  never  have  heard  if  the  ver- 
dict had  been  the  other  way.  I  am  glad  there 
is  not  one  precedent  which  compels  me  to 
listen  to  this  application  ;  a  power  to  try  ad 
infinitum,  as  often  as  some  latent  defect  be  dis- 
covered in  an  indictment,  may  not  only  be 
abused  in  the  hands  of  an  attorney-general, 
75*]  *but  is  unsafe  in  those  of  a  court.  If 
judges  have  the  power  of  putting  a  party  on 
his  defense  a  second,  and  a  third  time,  be- 
cause of  imperfections  of  this  kind,  there  is 
no  man  who  may  not,  if  the  court  please,  be 
finally  convicted,  or  cruelly  harassed  by  such 
a  course  of  proceeding.  It  is  a  sufficient  ar- 
gument against  the  assumption  of  such  power 
that  it  is  subversive  of  the  trial  by  jury,  and 
that  it  is  liable,  in  seasons  of  political  conflicts, 
to  great  abuse.  Judges  are  but  men,  and  not 
more  secure  than  others  against  improper  in- 
fluence. 

The  objection  that  the  second  indictment  is 
not  for  the  same  offense,  is  not  founded  on 
fact.  Both  prosecutions  are  for  the  same  con- 
spiracy. This  was  conceded  on  the  argument, 
and  the  indictments  correspond  in  every  es- 
sential point.  It  would,  therefore,  be  little 
better  than  a  mockery  to  permit  trials  to  pro- 
ceed, as  often  as  by  a  slight  change  of  phrase- 
ology, or  ingenuity  in  a  district  attorney,  the 
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last  indictment  may  be  made  to  vary  from  the 
preceding.  In  my  opinion  the  defendants  are 
entitled  to  their  discharge. 

KENT,  Ch.  J.  The  first  question  that  arises 
upon  this  case  is,  whether  the  indictment  of 
1808  was  erroneous,  so  that  a  good  judgment 
could  not  have  been  given  against  the  defend- 
ants, if  they  had  been  convicted.  The  indict- 
ment does  not  contain  a  venue  in  that  part  of 
it  which  avers  that  the  defendant  Barrett  made 
a  fraudulent  pretense,  in  pursuance  of  the 
conspiracy,  previously,  and  at  another  day, 
formed.  This  is  a  material  allegation,  and  it 
required  a  venue,  as  much  at  least,  as  any 
part  of  the  indictment ;  for  the  act  done  in 
pursuance  of  the  conspiracy,  was  the  gist  of 
of  the  charge.  This  omission,  as  it  appears  to 
me,  was  an  error,  for  which  the  judgment  to 
have  been  given  thereon,  might  have  been  ar- 
rested or  reversed.  (2  Hawk.,  ch.  25,  sec.  83, 
and  The  King  v.  Matthews,  5  Term  Rep.,  162.) 

It  is  very  questionable,  also,  whether  the  in- 
dictment be  not  bad  in  another  respect.  The 
specific  pretenses  by  which  the  fraud  was  to 
be  effected,  are  not  laid  as  having  been  agreed 
upon  at  the  time  of  the  conspiracy.1  The 
conspiracy  is  laid  generally,  that  they  con- 
spired to  cheat,  by  the  transfer  of  a  note  ;  but 
the  false  tokens  by  which  that  was  effected, 
*appear  to  have  been  the  separate  and  [*76 
voluntary  acts  of  each  defendant  by  himself, 
and  may  not  have  been  previously  known  to 
each  other.  The  defendants  are  only  answer- 
able upon  such  a  charge,  for  acts  to  the  doing 
of  which  they  had  jointly  conspired.  Unless 
the  acts  were  done  in  pursuance  of  a  joint 
agreement,  they  became  the  distinct  acts  of 
each  individual,  though  they  may  have  con- 
duced to  effect  a  joint"  object.2  It  is  not  nec- 
essary, however,  to  give  any  strong  or  decided 
opinion  upon  this  point,  since  the  want  of  a 
venue  appears  to  be  an  objection  more  clearly 
fatal. 

The  next  question  is,  whether  the  defend- 
ants can  lawfully  plead  an  acquittal  upon  an 
erroneous  indictment,  in  bar  of  a  new  prose- 
cution for  the  same  offense. 

The  general  rule  of  law,  as  laid  down  by 
Serjeant  Hawkins  (Vol.  II.,  ch.  35,  sec.  8), 
and  which  he  takes  to  be  settled  at  this  day, 
is  this,  ' '  that  wherever  the  indictment,  whereon 
a  man  is  acquitted,  is  so  far  erroneous  (either 
for  want  of  substance  in  setting  out  the  crime, 
or  of  authority  in  the  judge,  before  whom  it 
was  taken),  that  no  good  judgment  could 
have  been  given  upon  it  against  the  defend- 
ant, the  acquittal  can  be  no  bar  of  a  subse- 
quent indictment,  because,  in  judgment  of 
law,  the  defendant  was  never  in  danger  of  his 
life  from  the  first ;  for  the  law  will  presume, 
prima  facie,  that  the  judges  would  not  have 
given  a  judgment  which  would  have  been  liable 
to  have  been  reversed."  Vaux's  case  (4  Co. ,  44) 
is  generally  referred  to  as  the  leading  author- 
ity in  support  of  this  position.  He  was  in- 
dicted for  murder,  for  poisoning  one  Ridley, 
and  pleaded  not  guilty  ;  he  was  tried,  and  the 

1.— In  Rex  v.  Platow  (1  Camp.  N..  P.  Cases,  494), 
Lord  Ellenborough  held  that  the  false  pretenses 
must  be  distinctly  set  out,  and  must  be  proved  as 
laid. 

2.— See  1  East's  Pleas  of  the  Crown.  97. 98. 
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jury  gave  a  special  verdict,  and  the  court  cave 
judgment  thereon,  that  the  facts,  as  set  forth 
in  the  verdict,  did  not  support  the  indictment, 
and  the  defendant  was  discharged.  He  was 
afterwards  indicted  again  for  the  same  crime. 
The  indictment  being  removed  into  the  Kings 
Bench,  he  pleaded  the  former  acquittal  in  bar, 
and  it  was  resolved  by  the  court  that  the  first 
indictment  was  insufficient,  and  the  plea  of 
autrefois  acquit  was  no  bar ;  for  that  plea 
meant  only  a  lawful  acquittal,  or  conviction  ; 
that  if  the  conviction  or  acquittal  was  not 
lawful,  his  life  was  never  in  jeopardy ;  and 
77*]  because  the  indictment  *was  insufficient, 
he  was  not  kgitimo  modo  acquietatus.  A  case 
in  the  Year  Books  of  19  Edw.  IV.  (1  Bulst., 
142),  was  referred  to-.'in  support  of^the  decis- 
ion, and  Vaux  was  accordingly  tried  again, 
convicted  and  executed.  This  case  fully  sup- 
ports the  doctrine  in  Hawkins ;  and  if  good 
law  (of  which  no  doubt  has  ever  been  enter- 
tained in  the  books),  it  goes  completely  to 
•overrule  the  plea  in  the  present  case.  An  ac- 
quittal by  special  verdict,  and  judgment 
thereon,  is  equal  to  an  acquittal  by  a  general 
verdict  of  not  guilty,  and  certainly  as  operative 
-as  the  acquittal  before  us.  This  case  of  Vaux 
is  cited  and  recognized  as  good  law  in  Sir 
Matthew  Kale's  Pleas  of  the  Crown  (Vol.  II., 
p.  248),  and  a  distinction  is  there  taken  be- 
tween an  erroneous  judgment,  arising  from 
•error  in  the  court,  upon  a  verdict  which  is 
teld  to  be  conclusive  upon  the  king,  till  re- 
versed, and  a  judgment  of  acquittal,  in  a  case 
where  the  indictment  itself,  which  is  the 
foundation  of  the  action,  is  bad  ;  that  in  the 
latter  case  it  shall  be  presumed  that  the  judg- 
ment of  acquittal  was  given  upon  the  defect 
in  the  indictment,  and  not  upon  the  verdict, 
for  the  judgment  is  the  same  in  both  cases, 
and  the  judges  are  bound  to  look  into  the  in- 
dictment. Brooke,  in  his  Abridgment  (Corone, 
35,  cites  9  Hen.  V.,  2),  and  says,  it  was  agreed 
that  if  a  man  be  arraigned  of  felony  and  ac- 
quitted without  original,  he  shall  be  again 
arraigned  at  the  suit  of  the  king  ;  but  where 
he  is  arraigned  upon  good  original,  as  good 
appeal,  or  indictment,  and  acquitted,  and  the 
mesne  process  or  return  be  ill,  there  he  shall 
not  be  again  arraigned. 

I  am  satisfied,  therefore,  that  the  law  is  not 
now  to  be  questioned,  that  if  the  indictment  be 
defective,  so  that  no  good  judgment  could 
have  been  given  upon  it,  an  acquittal  upon 
such  indictment  is  no  bar. ' 

The  present  plea  must  be  overruled,  and  the 
defendants  plead  de  now. 

Plea  overruled. 

S.  C.,  2  Cai.,  100,304. 

Discussed  and  Distinguished— 9  Cow.,  617,  618. 

Cited  in-13  Johns.,  351;  18  Johns.,  206;  9  Cow., 
590 ;  25  N.  Y.,  431 ;  2  Trans.  App.,,  8 ;  1  Abb.  App.  Dec., 
308;  5  Abb.  N.  S.,  27;  24  How.  Pr.,  403;  38  How.  Pr., 
93;  19  O.  St.,  419. 

1.— See  2  East's  P.  C.,  522,  ch.  15,  sec.  29.  Duller, 
J.,  at  the  Old  Bailey,  in  June,  1796,  laid  down  the 
principle  to  be,  that  unless  the  first  indictment 
were  such  as  the  prisoner  might  have  been  convicted 
upon,  by  proof  of  the  facts  contained  in  the  second 
indictment,  the  acquittal  on  the  first  indictment 
was  no  bar  to  the  second.  See,  also.  King1  v.  Emden, 
9  East,  437 ;  People  v.  Olcott,  2  Johns.  Cas.,  301 ; 
State  v.  Woodruff,  2  Daly's  Cases  in  Error,  504. 
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Indictment  for  Nuisance  in  Keeping  Qunpowder 
— Pleading. 

On  an  indictment  for  a  nuisance,  in  keeping  fifty 
barrels  of  gunpowder  in  a  certain  house  near  the 
dwelling-house*  of  divers  good  citizens,  and  near  a 
certain  public  street,  &c.,  it  was  held  that  the  fact 
so  charged  does  not  amount  to  a  nuisance.  Alitcr, 
if  it  had  been  alleged  to  have  been  negligently  and 
improvidently  kept. 

Citations-4  Bl.  Com.,  167,  168;  Stat.  2  W.  &  M., 
sess.  2,  ch.  8,  sec.  2 ;  12  Mod.,  343 ;  1  Burr.,  333,  337 ;  2 
Strange,  1167 ;  Stat.  12  Geo.  III.,  ch.  61 ;  1  Hawk.,  ch. 
76,  sec.  88 ;  Stat.  5  Geo.  I.,  ch.  26 ;  3  Atk.,  750. 

fPHE  defendants  were  indicted  in  Kings 
1  County  for  keeping  a  nuisance.  The  in- 
dictment contained  two  counts.  The  first 
states,  that  the  defendant,  on  the  10th  day  of 
April,  1804,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  taking 
the  inquisition  with  force  and  arms,  at  Brook- 
lyn, &c.,  near  the  dwelling-houses  of  divers 
good  citizens  of  the  State,' and  also  near  a  cer- 
tain public  street,  there  did  keep,  and  still  keep 
and  maintain,  a  certain  house,  and  then  and 
there,  on,  &c.,  unlawfully  and  injuriously,  in 
the  said  house,  did  receive  and  keep,  and  still 
keep,  fifty  barrels  of  gunpowder  whereby 
divers  good  citizens,  there  residing  and  pass- 
ing, are  in  great  danger,  to  the  damage  and 
common  nuisance  of  all  the  good  citizens, 
there  residing,  and  passing  and  repassing  the 
said  street,  &c. 

The  second  count  charged  that  the  defend- 
ants, on  the  10th  of  August,  in  the  year  afore- 
said, at,  &c.,  to  wit,  in  the  common  and  pub- 
lic street,  there  called  the  Main  Street,  leading 
from  a  place  there  called  Brooklyn  Ferry 
to  the  Dutch  Church  in  the  said  town,  being 
the  people's  common  highway,  from  time  im- 
memorial, used,  with  carts  and  carriages,  to 
go,  return,  pass  and  repass,  &c.,  unlawfully 
and  injuriously  did  put  and  place  ten  casks  of 
gunpowder  on  a  certain  cart,  the  wheels  of 
which  were  bound  with  iron,  and  the  said 
cart  did  cause  to  be  drawn  in,  by,  through, 
and  along  the  said  street,  over  gravel  and 
stones  there  being,  by  reason  whereof  the  good 
citizens  of  this  State,  at,  &c.,  on,  &c.,  could 


NOTE.— Nuisance— Keeping  gunpowder. 

The  keeping  or  manufacturing  of  gunpowder,  or 
of  fireworks,  does  not  necessarily  constitute  a  nui- 
sance per  86.  That  depends  upon  the  locality,  the 
quantity,  and  the  surrounding  circumstances,  and 
not  entirely  upon  the  degree  or  care  used."  Heeg  v. 
Licht,  80  N.  Y.,  581.  In  this  same  case  of  Heeg  v. 
Licht  it  was  said,  per  Miller,  J. :  "  The  counsel  for 
the  defendant  relies  upon  the  case  of  The  People  v. 
Sands  to  sustain  the  position  that  the  defendant's 
business  was  neither  a  public  nor  a  private  nui- 
sance. *  *  *  It  will  be  seen  that  the  case  was  dis- 
posed of  upon  the  form  of  the  indictment,  and 
while  it  may  well  be  that  an  allegation  of  negli- 
gence is  necessary  where  an  indictment  is  for  a  pub- 
lic nuisance,  it  by  no  means  follows  that  negligence 
is  essential  in  a  private  action  to  recover  damages 
for  an  alleged  nuisance." 

See,  also,  Myers  v.  Malcolm,  6  Hill,  292 ;  Bradley  v. 
People,  56  Barb.,  72;  Wier's  Appeal,  74  Pa.  St.,  230: 
Rhodes  v.  Dunbar,  57  Pa.  St.,  274;  McAndrews  v. 
Collered,  42  N.  J.  L.,  189;  City  of  Tifflin  v.  McCor- 
mack,  34  O.  St.,  638 ;  Hay  v.  Cohoes  Co.,  2N.  Y.,  159  ; 
Wood  on  Nuisances,  pp.  70, 153. 
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not  go,  and  return,  pass  and  repass  along  the 
said  street,  without  great  danger,  to  the  great 
damage  and  common  nuisance  of  all  persons 
passing,  &c. ,  through  the  said  street,  &c. 

I'  1  K  Hi  this  indictment  the  defendants  were 
tried  and  found  guilty.  The  proceedings 
having  been  removed  into  this  court,  by  cer- 
tioran,  the  defendants  moved  in  arrest  of 
,  judgment,  on  the  ground  that  the  acts  charged 
in  the  indictment  do  not  amount  to  a  nui- 
sance. 

The  motion  was  argued  at  the  last  term  by 
79*]  Mr.  Jones  for  the  *defendants,  and  Mr. 
Riker,  attorney  of  the  district,  in  behalf  of 
the  people. 

Cur.  adv.  vult. 

The  judges,  not  being  unanimous,  now  de- 
livered their  opinions  seriatim. 

SPENCER,  J.  On  the  part  of  the  defendants 
it  has  been  contended, 

1.  That  to  keep  powder,  under  the  circum- 
stances stated  in  the  indictment,  is  not  a  nui- 
sance. 

2.  That  the  offense  consists  only  in  its  being 
•carelessly  kept. 

It  is  a  settled  principle  in  the  criminal  law, 
that  nothing  can  be  intended  in  support  of  an 
indictment ;  and  e  converso,  nothing  can  be  in- 
tended, after  a  trial  and  conviction,  against 
the  facts  charged,  or  that  they  exist  otherwise 
than  they  are  stated.  I  dismiss,  therefore,  all 
that  was  said  relative  to  the  great  security  of 
the  house  in  which  this  powder  was  kept,  as 
well  as  every  circumstance  tending  to  show 
that  it  was  carelessly  kept,  and  proceed  solely 
-on  the  facts  that  the  defendants  kept,  in  an 
ordinary  house,  fifty  barrels  of  gunpowder, 
near  the  dwelling-houses  of  divers  citizens, 
•and  near  a  certain  public  street,  in  Brooklyn, 
to  the  common  nuisance  of  the  good  people 
there,  if,  in  point  of  law,  powder  thus  kept, 
•can  be  a  common  nuisance. 

"Common  nuisances,"  says  Judge  Black- 
stone,  in  his  Commentaries  (Vol.  IV.,  p.  167), 
"  are  a  species  of  offenses  against  the  public 
•order  and  enconomical  regimen  of  the  State  ; 
"being  either  the  doing  of  a  thing  to  the  annoy- 
ance of  all  the  king's  subjects,  or  the  neglect- 
ing to  do  a  thing  which  the  common  good  re- 
requires."  Under  this  head,  he  refers  to  the 
making,  keeping,  or  carrying  of  too  large  a 
quantity  of  gunpowder,  at  one  time,  or  in  one 
place,  or  vehicle,  which  he  says,  "  though  not 
declared  a  common  nuisance,  is  prohibited  by 
the  12th  Geo.  III.,  ch.  61,  under  heavy  pen- 
alties and  forfeitures."  He  gives  no  direct 
•opinion  whether  the  keeping  too  large  a  quan- 
tity of  it  in  one  place  was  a  nuisance  or  not  at 
common  law.  When  he  says  ' '  though  not  de- 
clared a  common  nuisance,"  I  understand  him 
to  refer  to  this  statute  which  has  not,  eo  nom- 
ine, declared  it  a  nuisance,  and  not  as  speak- 
ing in  reference  to  the  common  law.  If, 
however,  he  infers,  as  the  defendants' 
8O*]  *counsel  have  done,  that  it  was  not  a 
•common  law  offense,  because  the  Legislature 
have  prohibited  it  under  superadded  penalties, 
with  all  deference,  I  cannot  subscribe  to  the 
conclusion.  We  know  that  statutes  have  fre- 
quently been  passed  in  aid  of  the  common  law, 
and  to  render  the  offense  more  penal.  This  is 
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the  case,  as  it  respects  champerty  and  main- 
tenance ;  so  in  the  statute  of  the  2d  William 
and  Mary  (sess.  2,  ch.  8,  sec.  2)  against  keep- 
ing hogs  in  the  streets  of  London.  A  variety 
of  other  cases  might  be  stated. 

The  statute  to  prevent  the  storing  of  gun- 
powder within  parts  of  the  city  of  New  York 
has  been  mentioned,  in  support  of  the  posi- 
tion that  anterior  to  that  statute  there  existed 
no  restraint.  It  is  liable  to  the  same  answer 
that  has  already  been  given  to  the  statute  of 
Geo.  III.,  that  it  creates  specific  and  addition- 
al penalties,  and  goes  into  a  variety  of  detail; 
but  it  by  no  means  proves  that  it  "was  not  an 
offense  at  common  law.  In  a  case  in  12  Mod., 
343  (Anonymous),  cited  by  the  counsel  for  the 
people,  it  appears,  that  "  a  person  was  indict- 
ed for  a  nuisance  for  keepingseveral  barrels  of 
gunpowder  in  a  house  in  Brentford  Town, 
sometimes  two  days,  sometimes  a  week,  until 
he  could  conveniently  send  them  to  London." 
Among  other  resolutions  of  Chief  Justice  Holt, 
are  these,  "that  to  support  that  indictment, 
there  must  be  apparent  danger,  or  mischief  al- 
ready done,  and  that  though  gunpowder  be  a 
necessary  thing,  and  for  defense  of  the  king- 
dom, yet  if  it  be  kept  in  such  a  place  as  is 
dangerous  to  the  inhabitants,  or  passengers,  it 
will  be  a  nuisance." 

The  principles  here  laid  down  are  supported 
by  considering  the  definition  of  this  offense, 
and  the  decisions  in  annalogous  cases.  In  the 
case  of  The  King  v.  White  &  Ward  (1  Burr., 
333),  which  was  an  indictment  for  manu- 
facturing offensive  liquors,  near  the  king's 
highway,  and  near  the  dwelling-houses  of 
several  of  the  inhabitants,  Lord  Mansfield 
says,  "It  is  not  necessary  that  the  smell 
should  be  unwholesome  ;  it  is  enough  if  it 
renders  the  enjoyment  of  life  and  property 
uncomfortable."  * 

Would  it  admit  of  a  doubt  whether  there 
was  any  existing  remedy,  if  a  power  mill 
should  be  erected  for  the  manufacture  *of  [*8 1 
that  article  in  a  large  and  populous  town  ?  It 
appears  to  me  impossible  to  say  that  our  citi- 
zens are  remediless  in  such  a  case.  If  the  law 
yields  them  protection  from  a  communit 
rixatrfa,  can  it  withhold  protection  where 
their  lives  and  their  properties  are  jeopardized? 
I  cannot  hesitate  to  conclude  that  powder  may 
be  kept  in  such  quantity,  and  in  such  man- 
ner, as  to  render  the  person  keeping  it  guilty 
of  a  nuisance. 

If  this  be  so,  from  what  circumstance  are 
we  to  infer  that  the  defendant  is  not  culpable? 
In  examining  this  point,  the  place,  and  quan- 
tity kept,  are  alone  to  be  inquired  into,  be- 
cause, if  it  be  so  intended,  as  I  think  it  is,  that 
the  defendants  are  not  to  be  considered  as  re- 
miss in  their  attention  to  the  powder,  it  does 
not  follow,  that  under  the  custody  of  even 
prudent  and  careful  persons,  disasters  might 
not  happen,  or  that  this  house,  the  receptacle 
of  the  powder,  might  not  be  struck  with 
lightning.  The  place,  as  stated  in  the  indict- 
ment, is  a  house  near  the  dwelling-houses  of 
divers  citizens,  and  near  a  certain  public 
street  at  Brooklyn.  In  the  case  already  cited 
from  Burrow,  Ld.  Mansfield  considered  the 
term  "  near"  as  a  sufficient  laying  of  the  of- 
fense, and  he  adds,  "The  very  existence  of 
the  nuisance  depends  on  the  number  of 
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houses,  and  concourse  of  people,  and  this  is  a 
matter  of  fact  to  be  judged  of  by  the  jury."  So 
here,  whether  this  depot  of  the  powder,  as 
proved,  would  render  this  a  nuisance,  was 
matter  for  the  jury,  and  we  are  not  to  sup- 
pose their  finding  again  the  truth  of  the  facts. 
The  quantity,  I  think,  was  also  matter  for  the 
consideration  of  the  jury,  depending  on  vari- 
ous circumstances,  of  which  it  is  impossible 
for  us  to  judge.  Though  we  have  the  opinion 
of  our  Legislature,  who  interdict  the  keeping 
of  more  than  twenty-eight  pounds  in  any  one 
place,  in  the  City  of  New  York,  except  in 
magazines,  and  even  that  is  to  be  separated  in- 
to four  parcels,  in  stone  jugs,  or  tin  canisters, 
I  can  find  no  objection  to  the  indictment  in 
respect  to  the  quantity. 

The  defendants'  counsel  have  urged  that  we 
are  to  intend  that  this  is  a  powder-house  well 
protected,  or  that  it  was  a  house  used  by 
the  defendants  for  storing  powder  before 
82*]  *the  other  houses  at  Brooklyn  were 
erected.  It  is  necessary  only  to  say,  that 
such  intendments  would  be  without  any.  basis 
to  support  them,  and  directly  against  the  find- 
ing of  the  jury. 

I  consider  the  defendants  as  convicted  legal- 
ly of  a  nuisance,  and  that  judgment  should 
pass  on  them  for  this  offense. 

THOMPSON,  J.  This  case  comes  before  the 
court  on  a  motion  in  arrest  of  judgment.  The 
indictment  against  the  defendants  is  for  a  nui- 
sance. In  determining  whether  judgment 
ought  to  be  rendered  on  the  verdict  of  the 
jury,  we  can  look  only  to  the  offense,  as 
cha'rged  in  the  indictment.  We  cannot 
judicially  travel  out  of  the  record  to  in- 
quire whether  such  facts  do  exist,  which,  if 
charged,  would  warrant  a  conviction  of  the 
defendants  ;  we. are  only  to  determine,  whether 
the  indictment  before  us  presents  such  facts 
as,  in  judgment  of  law,  amount  to  a  nuisance. 
I  am  satisfied  it  does  not. 

The  indictment  contains  two  counts.  (Here 
the  judge  stated  the  words  in  which  the 
offense  was  charged  in  the  first  count.)  The 
whole  charge  alleged  against  the  defendants, 
when  stripped  of  the  formal  parts  of  an  in- 
dictment, is,  that  they  kept  fifty  barrels  of 
gunpowder  in  a  house,  near  dwelling-houses, 
and  near  the  public  street.  The  indictment 
is  not  to  be  extended  by  inference  or  implica- 
tion. It  cannot,  therefore,  be  intended  that 
the  house  was  insufficient  for  the  purpose  to 
which  it  was  appropriated,  or  that  due  and 
ordinary  care  was  not  used  in  keeping  the 
powder.  If  so,  it  appears  to  me  to  be  too 
broad  a  rule  to  adopt  that  fifty  barrels  of  gun- 
powder, kept  in  a  proper  house,  near  dwell- 
ing-houses, and  near  a  public  street,  shall, 
per  se,  be  deemed  a  public  nuisance.  Such 
circumstances  may  exist  as  to  make  it  a  nui- 
sance ;  but  those  circumstances  must  be  stated 
upon  the  indictment.  (1  Burr.,  337.) 

The  English  statute,  and  the  statute  of  this 
State,  regulating  the  manner  of  keeping  and 
carrying  gunpowder,  are  not  declaratory  acts, 
but  contain  new  provisions,  and  restrictions, 
which  afford  an  inference  that  the  common 
law  stood  in  need  of  some  aid  to  guard  against 
83*J  the  evils  apprehended  *from  the  keep- 
ing of  gunpowder.  (4  Black.  Comm.,  168.) 
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The  second  count  in  the  indictment  is  still 
more  clearly  defective  than  the  first,  and  needs 
only  to  be  stated,  to  show  that  no  crime  is 
ih  en-  charged  against  the  defendants.  The 
allegation  it  co'ntains,  is,  substantially,  that  the 
defendants  caused  to  be  carried  through  the 
common"  and  public  street,  in  the  town  of 
Brooklyn,  two  casks  of  gunpowder,  in  a  cart, 
the  wheels  of  which  were  bound  with  iron. 
The  manner  in  which  they  were  secured,  or 
the  quantity  of  powder  contained  in  the  casks, 
is  not  stated.  The  sympathy  of  the  law  for 
the  fears  of  mankind,  would  be  great,  indeed, 
if  the  allegation  contained  in  this  count  would 
constitute  a  public  nuisance.  There  is  noth- 
ing stated  from  which  the  court  can  intend 
the  existence  of  real  danger. 

My  opinion,  therefore,  is,  that  judgment 
must  be  arrested. 

LIVINGSTON,  J.  Whether  a  powder-house, 
near  private  dwellings,  and  a  public  high- 
way, be  a  common  nuisance,  is  the  only 
question  on  the  first  count  of  this  indictment. 
I  say  powder-house,  because,  although  the 
building  is  not  described  as  such,  it  may  fairly 
be  presumed,  from  the  indictment,  to  have 
been  erected  and  maintained  for  no  other  pur- 
pose. If  it  had  been  a  dwelling,  or  any 
edifice  improper  in  itself,  for  keeping  this 
article,  it  would  have  been  so  stated.  In  ad- 
dition to  this,  the  facts  of  its  being  a  brick 
building,  constructed  for  the  storing  of  pow- 
der, and  secured  by  conductors,  and  every 
other  usual  guard  against  accidents,  has  come 
to  my  knowledge  in  such  a  way  as  will  justify 
my  now  taking  notice  of  it. 

This  is  the  second  indictment  tried  before 
me  for  this  nuisance.  On  the  first  trial  it  ap- 
pears that  the  store  was  strong,  built  of  most 
suitable  materials,  and  well  defended  against 
every  probable  danger ;  nor  was  there  any 
pretense  of  its  being  negligently  or  improvi- 
dently  kept. 

The  right  of  manufacturing  and  vending  an 
article,  so  essential  to  public  defense,  and  of 
such  extensive  private  consumption,  will  not 
be  denied.  From  this  must  follow  the  right 
of  storing  it  either  for  sale,  or  until  it  be 
wanted  for  national,  or  other  purposes. 

The  only  difficulty  is,  to  say  how  and  where 
it  shall  be  *placed  ;  here  no  other  rule  [*84 
can  be  prescribed  but  by  the  Legislature^ 
without  excluding  its  use  altogether,  lhan  that 
of  keeping  it  anywhere,  at  the  option  of  its 
owner,  provided  the  lives  of  the  surrounding^ 
or  passing  inhabitants  be  not  thereby  exposed 
to  probable  danger,  either  from  the  place  or 
manner  of  keeping  it.  If  mere  possible  in- 
jury be  a  ground  for  a  prosecution,  it  will 
amount  to  a  total  proscription  of  the  com- 
modity, unless  in  very  small  quantities  in- 
deed ;  for  who  can  say  that  lives  may  not  be 
lost,  or  houses  destroyed  by  an  explosion  of 
the  hundredth  part  of  the  quantity  which  i& 
alleged  to  have  been  stored  in  this  building ; 
and  yet,  because  such  an  event  be  not  impos- 
sible, a  shopkeeper  at  Brooklyn  would  hardly 
incur  the  penalties  of  a  nuisance,  by  keeping 
a  reasonable  quantity  at  a  time  to  retail,  though 
more  real  danger  is  to  be  apprehended  from, 
such  practices  than  from  much  larger  quan- 
tities in  a  powder  magazine.  In  the  latter 
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place  it  is  only  visited  in  the  day,  and  by  per-  j 
sons  who  will  use  more  than  common  precau- 
tion from  the  very  circumstance  of  there  be- 
ing more  than  an  ordinary  quantity  collected 
in  one  spot,  and  as  they  will  inevitably  be  the 
first  and  certain  victims  of  an  explosion.     Ex- 
cept when  thus  visited,  there  can  be  little  or 
no  danger.     It  is   never  approached  by  fire,  | 
and  from  the  effects  of  lightning  it  is  protect-  j 
ed  by  its  rods.   A  safer  mode  of  keeping  this  ar-  j 
ticle  than  in  a  building  thus  constructed  can- 1 
not  well  be  devised ;  but  if  it  be  not  permit- 
ted to  place  them  near  to  any  dwellings  or 
highways,  which,  by-the-by,  is  not  a  very  def- 
inite term,  who  would  be  at  the  expense  of 
their  erection  ?     If  a  desert  spot,  at  a  great 
distance  from  any  habitation  and  road,  must 
be  selected,  the  additional  expense  of  trans- 
portation and  danger  of   robbery,  will  deter 
every  one  from  providing  such  repositories ; 
the  consequence  of  which  will  be  that  it  must 
be  kept  in  houses  or  places  less  safe  to  those  in 
its  vicinity. 

The  danger  of  a  magazine's  exploding  when 
properly  built  and  secured,  is  remote  indeed ; 
so  much  so,  that  a  jury  of  Queens  County,  by 
whom  the  first  traverse  was  tried,  after  a  very 
long  examination,  acquitted  the  defendants  on 
that  very  ground ;  for  only  one  witness  was 
produced  who  had  ever  heard  of  such  an 
event,  and  that  but  once.1  On  the  trial  of 
85*]  *the  second  indictment  by  a  jury  from 
Kings,  that  point  was  not  submitted  to  them, 
because  a  majority  of  the  court  determined, 
as  a  question  of  law,  that  a  powder-house 
thus  situated,  however  built  and  maintained, 
was  a  nuisance,  so  that  the  fact  of  its  erection 
was  alone  before  them.  I  was  well  satisfied 
myself,  from  the  former  investigation,  that 
the  probability  of  an  explosion  was  too  re- 
mote to  justify  the  apprehensions  which  many 
of  the  witnesses,  who  lived  in  the  neighbor- 
hood, seemed  very  honestly  to  entertain.  The 
jury,  who  acquitted  the  defendants,  were  of 
the  same  opinion,  though  many  of  them  must 
frequently  have  passsed  the  noxious^  building 
on  their  way  to  and  from  the  New  York  mar- 
ket. This  opinion  acquires  some  strength 
from  the  silence  of  our  books,  and  as  there 
does  not  appear  among  the  various  printed 
forms  of  indictments  a  single  precedent  to 
suit  the  present  case.  The  district  attorney 
produced  none,  and  those  to^vhich  he  re- 
ferred only  established  what  was  not  denied,  that 
animals,  which  it  is  lawful  to  keep  and  which 
are  not  nuisances,  per  se,  may,  under  certain 
circumstances,  become  so.  Thus,  bulls,  dogs, 
and  many  other  beasts,  if  particular  vicious 
or  dangerous  and  carelessly  kept,  are  regard- 
ed as  common  nuisances.  Precisely  on  this 
footing  stand  powder-houses.  Of  themselves 
they  are  innoxious,  although  not  distant  from 
the  mansions  or  highways,  unless  negligently 
secured  or  attended. 

The  only  case  (12  Mod.,  342)  which  bears 
the  semblance  of  an  authority,  was  decided  at 
Nisi  Prius;  for  that  of  Bex  v.  Taylor  (2  Str., 


1.— It  so  happened  that  on  the  36th  of  August, 
1806,  the  very  powder  magazine  in  question,  with 
above  400  quarter  casks  of  powder  in  it,  blew  up. 
By  the  explosion  the  windows  of  the  church,  and 
of  several  dwelling-houses,  were  broken  to  pieces, 
but  no  lives  were  lost. 
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1167 )  does  not  state  where  or  how  the  powder- 
house  was  kept.  And  whether  the  house, 
whose  owner  was  indicted,  was  a  private 
dwelling  or  one  erected  for  the  purpose  arid 
well  secured,  does  not  sufficiently  appear.  The 
point  resolved,  however,  was  not  that  a  pow- 
der magazine  was  not  in  itself  a  nuisance,  but 
that  to  render  it  such,  there  must  be  ' '  appar- 
ent danger  or  mischief  already  done ;"  for,  as 
Lord  Holt  well  remarks,  "though  gunpowder 
ha  a  necesary  thing,  and  for  defense  of  the 
Migdom,  yet  if  it  be  kept  in  such  a  place  as 
is  dangerous  to  the  inhabitants,  or  passengers, 
it  will  be  a  nuisance."  This  is  a  rule  too 
Reasonable  not  to  command  our  ready  [*8G 
assent,  and  if  the  jury  had  passed  on  this 
point,  there  would  be  no  hardship  in  render- 
ing judgment  on  the  verdict ;  but  they  were 
told  by  me,  in  compliance  with  the  unanimous 
opinion  of  the  magistrates,  who  sat  in  the 
oyer  and  terminer,  that  a  powder-house  was, 
ipso  facto,  a  nuisance,  and  not  a  witness  was 
examined  to  show  the  apparent  danger  of  the 
one  in  question.  The  transaction  having 
passed  exactly  as  is  here  stated,  it  would  be 
folly  to  suppose,  contrary  to  what  I  know  to 
be  the  truth,  that  the  defendants  were  con- 
victed upon  the  probable  danger  to  which  the 
public  were  exposed,  especially  when  the  form 
of  the  indictment  is  not  such  as  necessarily  to 
lead  to  this  conclusion.  The  mere  laying  a 
thing  to  be  ad  commune  nocumentum  is  not 
sufficient,  but  the  court  must  examine,  says 
Mr.  Justice  Fowler,  whether  the  fact  laid  im- 
plies a  nuisance. 

If  the  rule  of  Lord  Holt,  and  which  is  here 
adopted,  be  not  a  safe  one,  it,  is  better  that  the 
Legislature  should  interfere  than  to  put  these 
buildings  under  the  unlimited  control  of  a 
jury  of  the  vicinage,  who,  however  honest, 
will  be  more  or  less  influenced  by  imaginary 
fears,  which  artful  men  will  not  fail  to  cherish 
and  increase.  Both  in  England  and  in  this 
country  such  interference  has  taken  place, 
which  furnishes  a  pretty  strong  argument 
against  powder-houses  being  nuisances  at  com- 
mon law.  By  the  stat.  12  Geo.  III.,  ch.  61, 
the  making,  keeping  and  transporting  of  gun- 
powder is  regulated  under  heavy  and  various 
penalties.  This  act,  which  has  not  declared 
any  of  the  offenses  therein  enumerated  a  com- 
mon nuisance,  also  directs  that  powder-houses 
should  be  erected  of  the  same  materials  of 
which  this  is  composed. 

The  only  act  we  have  relating  to  this  mat- 
ter is  confined  in  its  operation  to  the  city  of 
New  York,  the  Legislature  not  having  thought 
proper  to  extend  its  provisions  to  other  dis- 
tricts of  the  State.  This  statute  prescribes 
penalties  for  keeping  more  than  a  certain 
quantity  in  any  one  place  in  the  city,  except 
in  the  public  magazine  at  Fresh  Water,  or  in 
a  different  manner  than  is  there  enjoined, 
*and  regulates  the  manner  of  its  car-  [*87 
riage  through  the  city  ;  but  also  omits  mak- 
ing any  of  the  offenses  common  nuisances. 
It  is  not  hence  contended  that  keeping  this 
article  in  a  powder-house  properly  construct- 
ed, may  not,  in  cases  of  gross  negligence,  be- 
come dangerous  and  a  nuisance  ;  but  that  the 
storing  of  it,  in  this  way,  is  lawful  in  itself, 
and  not  in  every  instance  a  nuisance  on  ac- 
count of  the  building  being  in  the  neighbor- 
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hood  of   dwelling-houses,  or  contiguous  to  a 
highway. 

The  only  difficulty  I  feel  in  this  cause  arises 
from  the  manner  in  which  it  is  brought  before 
us,  and  not  from  any  intricacy  in  the  real 
question,  which,  from  what  passed  at  the 
trial,  I  know  it  was  the  intention  of  both  par- 
ties to  submit.  But  besides  the  answers  al- 
ready given  to  the  argument  drawn  from  a 
probability  that  the  jury  proceeded  on  the 
ground  of  negligence,  there  is  another,  wliicA 
is  suggested  by  a  palpable  defect  in  the  indicW 
ment.  It  states  that  the  defendants  did  "un- 
lawfully receive  and  keep,  and  yet  do  keep,  in 
their  house,  fifty  barrels  of*  gunpowder," 
which  is  the  only  alleged  cause  of  the  hazard 
complained  of.  Now,  if  it  be  not  unlawful, 
as  has  been  shown,  to  store  powder  in  this 
way,  we  cannot  give  judgment  against  the  de- 
fendants, without  recognizing  a  principle 
which  must  end  in  the  demolition  of  every 
powder  magazine  in  the  State.  It  is  essential 
that  every  indictment  of  this  kind,  where  the 
principal  act  is  lawful,  should  state  with  pre- 
cision what  has  rendered  it  otherwise,  that  is, 
from  what  causes  arise  the  danger  which  it  is 
contemplated  to  suppress.  In  this  instance, 
the  prosecutor  ought  to  have  alleged  a  want  of 
care  or  some  negligence  in  the  manner  of  its 
storing  or  keeping  ;  because,  whether  a  lawful 
act  becomes  a  nuisance  in  a  particular  way,  or 
in  consequence  of  inattention,  is  oftentimes  a 
question  of  law,  on  which  a  defendant  is  not 
obliged  to  acquiesce  in  the  opinion  of  a  jury. 
But  of  the  judgment  of  a  court  he  will  be  de- 
barred, if  bills  may  be  drawn  in  this  general 
way,  and  every  defect  supplied  by  presump- 
tions (which,  in  this  case,  are  directly  against 
the  truth)  that  everything  was  proved  neces- 
sary to  constitute  a  nuisance. 
88*]  *I  take  no  notice  of  the  second  count, 
because  no  attempt  was  made  to  support  it. 

My  opinion  is  that  it  is  not  unlawful,  except 
in  the  city  of  New  York,  to  keep  gunpowder  in 
a  magazine  properly  constructed  and  secured, 
though  the  same  be  near  to  dwelling-houses, 
and  a  public  street ;  but  that  if,  by  negligence, 
or  want  of  care,  it  becomes  dangerous,  the 
owner  may  be  indicted  ;  and  further,  that  such 
negligence,  being  the  gist  of  the  offense,  should 
appear  of  record,  so  that  the  grounds  on  which 
a  jury  proceed  may  not  be  matter  of  conject- 
ure, but  be  tested  oy  the  acts  laid  in  the  indict- 
ment. No  negligence,  or  want  of  care  being 
stated,  and  knowing,  judicially,  that  none  was 
proved,  I  am  of  opinion  that  judgment  must 
be  arrested. 

KENT,  C h.  J.  The  first  count  in  the  indict- 
ment merely  charges  that  the  defendants  kept 
fifty  barrels  of  gunpowder  in  a  certain  house 
in  Brooklyn,  near  dwelling-houses  and  near 
the  public  street.  It  does  not  state  the  manner 
in  which  the  house  and  powder  were  kept,  and 
the  validity  of  the  count  depends  upon  this 
general  question,  whether  fifty  barrels  of  pow- 
der, kept  in  a  house  near  dwelling-houses  and 
the  public  street,  is,  per  se,  a  nuisance.  There 
is  no  allegation  that  the  house  or  powder  were 
carelessly  kept,  and  we  must  consider  the  case 
as  if  it  were  kept  with  the  greatest  discretion 
and  security.  The  indictment  cannot  be  ex- 
tended by  inference  or  implication.  The  only 
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question  is,  whether  the  facts  laid  imply  a 
common  nuisance,  I  am  clearly  of  opinion  that 
they  do  not,  and  that  a  powder-house  near 
dwelling-houses  may,  or  may  not,  be  a  nui- 
sance, according  to  circumstances,  and  which 
circumstances  must  be  explicitly  stated  in  the 
indictment  so  that  the  defendants  may  be  pre- 
pared to  meet  them,  and  so  that  the  court  may 
judge  of  their  force.  (Hawk.,  book  1.,  ch.  76. 
sec.,  88.) 

The  books  contain  very  few  cases  on  the 
subject.  There  is  an  anonymous  case  in  12 
Mod.,  342,  and  said  to  have  been  decided  be- 
fore Holt.  Ch.  J.,  at  Nisi Prius,  on  an  indict- 
ment for  keeping  several  barrels  of  gunpowder 
in  a  house  in  Brentford,  till  they  could  be  con- 
veniently sent  to  London.  The  indictment  is 
not  given,  and  we  cannot,  therefore,  [*89 
know  under  what  circumstances  the  powder 
was  charged  to  have  been  kept,  but  from  the 
temporary  deposit  of  it,  we  may  infer  that  it 
was  not  deposited  in  a  house  well  prepared  for 
its  reception.  In  that  case  Holt  is  said  to  have 
ruled,  that  to  support  the  indictment  there 
must  be  apparent  danger,  or  mischief  already 
done  ;  and  that  if  the  house  where  the  powder 
was  kept  was  appropriated  for  that  use  before 
the  houses  near  by  erected,  it  is  no  nuisance, 
and  that  if  gunpowder  be  kept  in  such  a  place, 
as  it  is  dangerous  to  the  people,  it  becomes  a 
nuisance.  This  case,  as  far  as  it  is  any  author- 
ity, goes  in  confirmation  of  the  principle  that 
the  time,  place  and  manner  are  all  important 
and  essential  in  determining  whether  a  powder, 
house  amounts  to  a  nuisance  ;  but  considering 
the  loose  manner  in  which  this  case  is  reported, 
and  the  book  in  which  it  is  found,  it  is  not 
entitled  to  much,  if  any,  consideration.  The 
case  of  The  King  v.  Taylor  (Sir.,  1167)  was  also 
cited,  but  it  throws  no  light  on  the  question  ; 
it  states  merely  the  fact  that  the  Court  of  King's 
Bench  granted  an  information  against  the  de- 
fendant, as  for  a  nuisance,  for  keeping  great 
quantities  of  gunpowder  to  the  endangering 
the  church  and  houses  where  he  lived. 

The  inference  to  be  drawn  from  the  British 
statute  of  5  Geo.  I.,  ch.  26,  is  certainly  of  very 
considerable  weight  in  the  argument,  that  a 
powder-house  near  dwelling-houses  is  not  of 
itself,  and  under  all  circumstances,  a  nuisance. 
That  statute  recites,  that  great  quantities  of 
gunpowder  were  frequently  kept  in  ware- 
houses and  other  places,  in  and  about  the  cities 
of  London  and  Westminster,  to  the  apparent 
danger  of  the  inhabitants  ;  and  it  enacts,  that 
from  a  certain  day  thereafter,  it  should  not  be 
lawful  to  keep  above  six  hundred  weight,  at 
one  time,  in  any  warehouse  or  other  place 
within  the  said  cities ;  and  it  is  worthy  of 
notice,  that  the  statute  also  declares  that,  after 
a  certain  day,  it  should  not  be  lawful  to  carry 
through  the  streets  more  than  two  thousand 
weight  of  gunpowder  at  one  time,  and  particu- 
larly prescribes  the  mode  of  carriage.  If  the 
present  indictment  be  good,  these  stores  of  gun- 
powder, within  *the  city  of  London,  [*90 
were  probably  all  nuisances,  as  they  must  have 
been  near  dwelling-houses  and  other  buildings, 
as  well  as  near  pulblic  streets.  It  can  hardly, 
however,  be  supposed,  that  if  they  were  sc 
the  frequent  use  of  them  would  have  been 
endured,  and  that  it  would  have  been  deemed 
requisite  to  have  declared  that,  after  such 
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a  day,  they  should  be  unlawful.  It  is 
not  unfrequent  for  a  statute  to  come  in  aid  of 
the  common  law,  by  giving  a  new  remedy,  or 
additional  penalties.  The  case  of  keeping 
swine  within  the  paved  streets  of  the  city  of 
London,  where  the  houses  are  contiguous  is 
mentioned  as  an  instance  ;  but  the  language  of 
the  stat.  of  2  W.  &  M.  (sess.  2  ch.  8,  sec.,  20), 
is  in  that  case  very  different.  It  declares  that 
for  the  better  keeping  the  streets,  &c. ,  no  per- 
son shall  breed  or  keep  swine  under  the  pain 
of  forfeiting  them,  and  does  not  declare  that 
the  practice  thereafter  shall  be  deemed  unlaw- 
ful, for  the  common  law  had  already  made 
such  a  declaration.  (2  Salk.,  460.) 

The  second  count  in  the  indictment  admits 
of  much  less  doubt  than  the  first.  It  contains 
only  the  naked  fact  that  the  defendants  caused 
to  be  carried  through  the  street  ten  casks  of 
powder  in  a  cart,  the  wheels  of  which  were 
bound  with  iron.  The  quantity  of  powder  in 
these  casks,  or  the  manner  in  which  they  were 
secured  in  the  cart,  is  not  stated,  and  it  ap- 
pears to  me  impossible  to  adjudge  that  the  act 
alone  amounted  to  a  nuisance,  however  well 
the  powder  might  have  been  guarded  from 
accident,  and  however  small  the  quantity  might 
have  been.  The  fears  of  mankind  will  not 
alone  create  a  nuisance,  without  the  existence 
of  real  danger,  (3  Atk.,  750.) 

I  am  of  opinion,  accordingly,  that  judgment 
ought  to  be  arrested. 

TOMPKINB,  J.,  having  been  concerneu  as 
counsel,  gave  no  opinion. 

Judgment  arrested. 

Distinguished— 80  N.  Y.,  583. 

Cited  in-6  Hill,  295;  16  Hun.  258;  56  Barb.,  73;  8 
Abb.  N.  C.,  361 ;  36  N.  J.,  L.,  555  ;  107  Mass.,  192. 
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1.  Plea  of  Discharge  under  Insolvent  Act — What 
Should  be  Set  Forth.     2.  Pleading. 

A  plea  of  a  discharge  under  the  Insolvent  Act, 
need  not  set  forth  specially  all  the  proceedings  pre- 
vious to  the  certificate  of  discharge.  It  is  sufficient 
if  the  discharge  itself  be  set  forth  verbatim. 

Where  new  matter  Is  alleged  in  a  plea,  it  must 
conclude  with  a  verification.* 

Citations— 8 T.  R.,  461;  5  Com.  Dig.,  E.  18,  402;  2 
Lev-,  81 ;  3  Lev.,  243 ;  3  Lev..  404  ;  Show..  48 ;  Doug., 
97 ;  8  T.  R..  305 ;  Willes,  201 ;  1  Cai.,  i249 ;  Doug.,  60 ; 
2  T.  R.,  576. 

THIS  was  an  action  of  debt  on  a  judgment  in 
this  court.  The  defendant  pleaded,  that 
after  the  rendering  the  said  judgment,  and  be- 
fore the  commencement  of  the  present  suit,  to 
|dt,on  the  4th  day  of  June,  1803,  the  defendant, 
being  an  insolvent  debtor,  within  the  true  in- 

*See  Roosevelt  v.  Kellogg,  20  Johns.  Rep.,  208; 
Frary  v.  Dakin,  7  Johns.  Rep.,  75 ;  19  Johns.  Rep., 
34 ;  Wyman  v.  Mitchell,  1  Cow.  Rep.,  316 ;  Smith  v. 
Mumford,  9  Cow.  Rep.,  26 ;  Wheeler  v.  Townsend,  3 
Wend.  Rep.,  247 ;  Cleveland  v.  Rogers,  6  Wend.  Rep., 
438. 
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tent  and  meaning  of  the  act  for  giving  relief 
in  cases  of  insolvency,  did,  in  conjunction  with 
three  fourths  of  his  creditors,  &c. ,  present  a 
petition  to  the  recorder  of  the  city  of  New 
York  (which  petition  was  in  the  usual  form), 
and  that  such  proceedings  were  thereupon  had, 
agreeably  to  the  said  act,  that  the  said  record- 
er, on  the  26th  day  of  July,  1803,  did  discharge 
the  defendant,  by  a  writing  under  his  hand 
and  seal  (which  was  set  forth  verbatim,  in 
the  plea).  The  discharge  recited  the  several 
proceedings,  such  as  the  petition,  affidavits  of 
creditors,  accounts  of  the  debtor  on  oath, 
notice  to  creditors  to  show  cause  on  a  certain 
day ;  that  no  cause  being  shown,  an  assign- 
ment was  made,  and  a  certificate  thereof  given 
by  the  assignees,  and  thereupon,  that  the  de- 
fendant was  discharged  from  all  debts  then 
due,  or  contracted  before  that  time.  The  pita 
concluded  with  an  averment  as  to  the  identity 
of  the  defendant,  and  a  verification. 

To  this  plea  the  plaintiff  demurred  specially, 
and  assigned  for  causes  of  demurrer  :  1.  That 
the  defendant  did  not,  in  his  plea,  set  forth 
specially  all  the  facts  and  proceedings  before 
the  recorder,  antecedent  to  his  discharge ;  but 
merely  alleged  that  such  proceedings  were 
thereupon  had  agreeably  to  the  act,  &c.  2. 
That  the  plea  concludes  to  the  court,  when  it 
ought  to  have  concluded  to  the  country.  To 
this  there  was  a  joinder  in  demurrer. 

The  demurrer  was  argued,  at  the  last  term, 
by  Mr.  Riggs  for  the  plaintiff,  and  Mesars.  Han- 
son and  Ecertson  for  the  defendant. 

SPENCER,  J.,  now  delivered  the  opinion  of 
the  court: 

The  llth  section  of  the  Insolvent  Act  author- 
izes the  *pleading  of  the  general  issue,  [*O2 
and  giving  the  special  matter  in  evidence, 
when  the  insolvent  is  prosecuted  for  a  debt 
existing  antecedently  to  the  discharge ;  but 
this  is  a  case  where  that  provision  became  in- 
operative, because  there  is  no  general  issue 
which  could  have  been  pleaded  triable  by  the 
country  ;  hence,  the  necessity  of  a  special  plea. 

There  are,  then,  only  two  questions  for  con- 
sideration. 

1.  Whether  the  defendant  was  bound  to  set 
forth   anything    further    than  his  discharge 
under  the  act,  by  an  officer  having  competent 
authority  to  grant  it. 

2.  Whether  the  plea  is  correct  in  concluding 
to  the  court. 

The  plea  stating  the  facts  already  mentioned, 
gives  to  the  recorder  jurisdiction  of  the  case; 
and  the  discharge  is,  by  the  7th  section  of  the 
act,  declared  to  be  conclusive  evidence  in  all 
courts  within  this  State,  of  the  facts  therein 
contained.  It  is  not  pretended  that  the  dis- 
charge omits  any  material  fact,  but  it  is  insist- 
ed that  the  facts  themselves  should  have  been 
pleaded,  and  not  the  evidence  of  those  facts. 
In  the  very  statute  now  under  consideration, 
as  well  as  in  various  others,  our  Legislature 
have  evinced  a  strong  inclination  to  render 
pleadings  more  succinct;  and  I  take  it  to 
be  a  salutary  principle  that  where  the  mat- 
ter tends  to  great  prolixity,  a  concise  manner 
of  pleading  is  to  be  admitted.  (Barton  v.  Webb, 
8  Term  Rep.,  461.)  It  is  now  settled  that  in 
setting  forth  the  proceedings  of  an  inferior 
court,  it  is  sufficient  to  say  that  a  plaint  was 
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levied,  and  thereupon,  taUter  procesmm  fuil 
(5  Com.  Dig.,  E.  18,  402;  2  Lev.,  81;  Doe  v. 
Par  miter,  §  Lev.,  243;  Adney  v.  Vemon, 
Ibid.,  404;  Patrick  v.  Johnson,  Shower,  48; 
Simpson  v.  Merritte),  such  an  act  was  done  by 
the  court.  Those  judicial  officers,  authorized 
by  law  to  grant  discharges  to  insolvents,  I  con- 
ceive to  be,  pro  tanto,  clothed  with  all  the  pow- ' 
ers  of  a  court,  and,  indeed,  as  it  respects  dis- 
charges on  petitions  to  a  judge  of  the  Common 
Pleas,  the  court,  eo  nomine,  hear  and  deter- 
mine. The  plea,  then,  having  stated  enough 
to  give  the  magistrate  jurisdiction,  and  the  dis- 
charge being  conclusive  evidence,  I  think  the 
particular  facts  need  not  be  set  out.  In  the 
case  of  dotterel  v.  Hook  (Doug.,  97)  the  defen- 
dant pleaded  the  Insolvent  Debtor's  Act,  in  dis- 
93*]  charge  *of  his  person.  The  plea  stated, 
that  being  committed  to  the  King's  Bench 
prison,  and  continuing  so,  at  the  time  of  his 
discharge,  at  a  general  quarter  sessions  held, 
&c.,  he  was  discharged  according  to  the  form 
and  effect  of  the  act.  In  Marks  v.  Upton  (8 
Term  Rep. ,  305)  is  precisely  the  same  plea,  and 
these  pleas  were  not  objected  to.  In  the  case 
of  Ludbroke  v.  James  (Willes,  201),  the  Chief 
Justice  says,  that  if  it  had  appeared  that  the 
sessions  had  jurisdiction,  it  would  have  been 
sufficient  to  have  said  generally  that  the  ses- 
sions had  discharged  him,  and  that  they  would 
not  inquire  into  any  facts  necessary  to  be  done 
by  him  in  order  to  obtain  his  discharge,  of 
which  the  sessions  were  the  only  and  the  proper 
judges,  and  must  be  taken  to  have  adjudged 
rightly.  The  Insolvent  Act  requires  publica- 
tions in  three  different  papers,  and  notice  upon 
the  door  of  the  court-house  or  goal  of  the 
county  where  the  insolvent  resides.  Creditors 
have  not  only  a  right  to  be  heard,  but  may  ad- 
duce witnesses  in  support  of  their  objections. 
The  law  is  sedulous  to  give  them  warning,  and 
if,  after  notice,  they  decline  to  appear,  or  ap- 
pearing, fail  in  their  objections,  it  would  be 
rigorous  and  absurd  to  compel  the  insolvent  to 
state  in  his  defense  either  what  has  not  been 
denied,  or  sufficiently  supported.  To  what  end 
should  all  the  facts  conducing  to  his  discharge 
be  pleaded?  Certainly  they  are  not  traversable, 
because  the  act  makes  the  discharge  conclusive 
evidence,  and  because,  without  it,  the  law 
would  intend  the  proceedings  to  have  been 
regular.  On  this  principle,  I  consider  the 
present  plea,  with  respect  to  the  several  objec- 
tions made  to  it,  for  not  setting  out  all  the 
facts  essential  to  have  been  proved  before  the 
recorder,  perfectly  unexceptionable.  I  will 
only  add  on  this  point,  that  the  case  of  Cole  v. 
Stafford  (1  Caines,  249)  contains  the  same  doc- 
trine now  laid  down. 

Next,  as  to  the  conclusion  of  the  plea;  there 
is  no  rule  in  pleading  better,  or  more  univer- 
sally established,  than  this,  that  whenever  new 
matter  is  introduced,  the  pleading  must  con- 
clude with  an  averment.  (Doug.,  60;  Chand- 
ler v.  Boberts,  and  the  cases  there  cited;  2  Term 
Rep.,  576;  Henderson  v.  Withy.)  The  reason 
i>  obvious,  because  the  plaintiff  might  other- 
S>4*]  wise  be  precluded  from  'setting  forth 
matter  which  would  maintain  his  action, 
though  the  matter  pleaded  by  the  defendant 
be  true.  Had  the  present  plea  concluded  to 
the  country,  the  matters  of  fraud  which  the 
plaintiff  might  have  replied,  under  the  12th 
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section  of  the  act,  would  have  been  excluded. 
The  demurrer  must  be  overruled;  but  as  the 
plaintiff  has  asked  leave  to  withdraw  it,  should 
the  court  think  it  untenable,  it  is  the  opinion 
of  the  court  that  the  plaintiff  have  leave  to 
withdraw  his  demurrer,  on  payment  of  costs. 

Demurrer  overruled.1 

8.  C.,  2  Johns.,  96. 

Cited  in— 2  Johns..  364;  7  Johns.,  78;  10  Johns., 
164 ;  11  Johns.,  227,  493 ;  19  Johns.,  34 ;  20  Johns.,  210 ; 
ICow.,  319:  9  Cow.,  28;  3  Wend.,  248:  6  Wend.,  441 ; 
12  Wend.,  103;  24  Wend.,  366;  7  Hill,  19 ;  1  Denio,  159; 
4  N.  Y.,  279;  3  Barb.,  606;  9  Barb.,  469;  10  Barb.,  606; 
11  Barb.,  456 ;  1  How.  (U.  S.),  109. 

See  3  Johns.,  243. 


LUDLOW  ET  AL.,  Trustees  for  all  the  Credit 
ors  of  RANDALL,  an  Absent  Debtor, 

v. 
VAN  RENSSELAER. 

Note  made  in  Foreign  Country — Foreign  Revenue 
Laws. 

A  note  made  in  France,  but  payable  to  a  person  in 
America,  is  valid  here,  though  not  stamped  accord- 
ing1 to  the  laws  of  France.  Our  courts  do  not  take 
notice  of  the  revenue  laws  of  foreign  countries. 

rPHIS  was  an  action  of  a&wmpsit,  on  a  prom- 
-L  issory  note  made  by  the  defendant,  in  1798, 
for  3,400  livres,  payable  to  Alexander  Stewart, 
or  order,  on  demand,  for  value  received  of 
Paul  R.  Randall,  which  note  was  indorsed  to 
the  plaintiffs,  as  trustees  of  Randall.  The 
declaration  also  contained  a  count  for  money 
had  and  received.  Plea  non  assumpsit.  The 
cause  was  tried  at  the  New  York  sittings,  on 
the  5th  of  January,  1805,  before  Mr.  Justice 
Livingston.  The  note  was  offered  in  evidence 
on  both  counts,  and  it  was  admitted  at  the  trial 
that  the  note  was  made  at  Paris,  in  France, 
where  the  defendant  and  Randall  then  resided; 
that  Stewart,  the  payee,  who  was  the  mere 
agent  of  Randall,  at  that  time,  and  ever  since, 
has  resided  in  New  York,  where  the  note  was 
to  be  paid ;  that  by  the  laws  of  France,  exist- 
ing at  the  time,  all  notes  for  the  payment  of 
money  were  required  to  be  stamped,  without 
which  no  note  could  be  recovered  in  that 
country.  A  verdict  was  found  for  the  plaint- 
iff for  $511.34.  On  a  case  reserved,  containing 
the  above  facts,  the  following  question  was 

1.— See  S.  C.  2  Johns.  Rep.,  96  ;  Cruger  v.  Cropaey, 
3  Johns.  Rep.,  242. 


NOTE.— Lex  Loci— Revenue  Laics. 

The  general  principle  is  that  a  contract,  valid 
where  made,  is  valid  everywhere,  while  a  contract 
void  or  illegal,  where  made,  is  void  or  illegal  every- 
where. See  M'lntyre  v.  Parks,  3  Met.,  207  ;  Bank  of 
U.  S.  v.  Donnally,  8  Pet.,  361 :  Andrews  v.  Pond,  13 
Pet.,  365;  Smith  v.  Mead,  3  Conn.,  253;  Dyerv.  Hunt, 
5  N.  H.,  401 ;  Garrett  v.  Godfrey,  6  Fort.,  415 ;  Alv« 
v.  Hodgson,  7  T.  R.,  241 ;  Robinson  v.  Bland,  2  Burr., 
1077. 

The  exception  regarding  contracts  contrary  to 
the  revenue  laws,  of  the  lex  contracti,  is  generally 
recognized.  See  Holman  v.  Johnson,  Cowp.,  341; 
Rijore  v.  Lawrence,  3  T.  R.,  454 ;  Planche  v.  Fletcher, 
1  DOUR.,  251 ;  Wynne  v.  Jackson,  2  HUBS.,  351 ;  James 
v.  Catherwood,  3  Dowl.  &  R.  19. 

See,  also,  Lodge  v.  Phelps,  1  Johns.  Cas.,  139.  note. 
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raised  for  the  opinion  of  the  court:  Whether 
the  plaintiffs  could  recover  on  a  note  not  hav- 
ing a  stamp,  as  required  by  the  laws  of 
France,  where  it  was  made. 

O£»*]  *Mr.  Harison,  for  the  plaintiffs. 
Where  a  contract  is  made  in  reference  to  an- 
other country,  in  which  it  is  to  be  executed,  it 
must  be  governed  by  the  laws  of  the  place 
where  it  is  to  have  its  effect.  (Robinson  v. 
Bland,  2  Burr.,  1077;  8.  C.,  Black.,  234-256.) 
The  note  in  question  was  made  payable  at 
New  York,  and  the  parties  must  have  had  in 
view  the  laws  of  the  United  States.  At  that 
time  a  stamp  act  existed  in  this  country,1  as 
well  as  in  France.  By  the  laws  of  the  United 
States,  a  note  not  stamped  was  not,  therefore, 
void.  The  stamp  was  only  necessary  to  render 
it  admissible  as  evidence  in  a  court;  and  it 
might  be  stamped  at  any  time,  on  paying  a 
higher  duty  ($10),  so  as  to  enable  the  holder  to 
recover  on'the  note  in  a  court  of  justice.  (Laws 
U.  S.,  Vol.  IV.,  p.  31,  Vol.  V.,  p.  97,  6th  Cong., 
.sess.  1,  ch.  31.)  The  Stamp  Act  of  the  United 
States  was  repealed  on  the  30th  June,  1803 
<Vol.  6,  p.  58,  7th  Cong.,  sess.  1,  ch.  19);  so 
that  notes  previously  issued,  and  remaining 
unstamped,  are  now  as  available  at  law  as  if 
no  such  act  had  ever  been  made. 

The  case  of  Alves  v.  Hodgson  (7  Term  Rep., 
241),  may,  perhaps,  be  cited  to  show  that  a 
note  made  at  Jamaica,  and  payable  at  London, 
and  not  stamped  according  to  the  laws  of  that 
island,  was  considered  as  a  nullity.  It  may  be 
said,  however,  that  Jamaica  was  a  part  of  the 
British  empire,  and  the  stamp  duty  a  matter  of 
revenue.  In  that  case  Ld.  Kenyon  went  no 
further  than  to  say  that  the  note,  not  being 
stamped,  could  not  be  received  in  evidence; 
but  that  the  party  might,  notwithstanding, 
recover  on  the  quantum  meruit,  and  awarded  a 
new  trial,  to  give  the  plaintiff  an  opportunity 
of  availing  himself  of  that  count. 

If  a  contract,  on  the  face  of  it,  appears  to  be 
valid,  our  courts  will  not  undertake  to  enforce 
the  revenue  laws  of.  a  foreign  country  (see 
Holman  v.  Johnson,  Cowp.,  343),  by  declaring 
it  void.  Yet  admitting  that  quasi  a  note  under 
the  revenue  law,  it  was  a  nullity,  still  the  orig- 
inal contract,  for  which  it  was  given,  remains 
in  force  between  the  parties,  and  the  plaintiffs 
are  entitled  to  recover  on  the  other  count  in 
the  declaration. 

Mr.  Tenbrook,  contra,  contended  that  all  con- 
tracts must  be  governed  by  the  laws  of  the 
country  in  which  they  are  made.  As  this 
note  was  void  in  France,  and  of  no  operation 
96*]  *there,  it  could  not  be  recovered  here; 
for  this  court  will  take  notice  of  the  laws  of  the 
place  where  the  contract  is  made.  Though  the 
note  was  made  payable  to  a  person  residing  in 
New  York,  yet  the  real  parties  were  both  resi- 
dent in  France,  at  the  time  the  note  was  made, 
and  their  acts  must  be  considered  as  governed 
by  the  laws  of  that  country.  (He  cited  7  Term 
Rep.,  241;  Cowper,  341;  1  H.  Black.,  148; 
Loft.,  138-154;  2Str.,  733;  Burrows  v.  Jemimo, 
in  Cane.) 

LIVINGSTON,  j.,  delivered  the  opinion  of  the 
court: 

1.— This  act  was  passed  the  6th  July,  1797.  See  laws 
of  U.  8.,  Vol.  IV.,  p.  23.  5th  Cong.,  sess.  1,  ch.  11. 
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The  payee  of  this  note,  though  it  was  made 
in  France,  resided  at  the  time  within  this  State, 
where  the  note  was  to  be  paid.  As  we  do  not 
sit  here  to  enforce  the  revenue  laws  of  other 
countries,  it  is  perfectly  immaterial,  in  a  suit 
before  us,  whether  or  not  the  note  was  stamped 
according  to  the  laws  of  France.  Such  a 
duty  is  not  imposed  upon  us,  nor  if  it  be  ad- 
mitted that  the  law  of  France,  in  this  instance, 
has  been  violated,  are  we  bound  to  take  notice 
of  such  violation?  If  it  were  otherwise,  it 
might  well  be  said  that  the  parties  never  con- 
templated exacting  the  payment  of  this  note  in 
that  country,  and  this  would  form  a  sufficient 
excuse  here  for  not  adhering  rigidly  to  a  mat- 
ter, extrinsic  and  formal,  as  to  the  contract, 
though  it  might  be  necessary,  in  order  to  sus- 
tain an  action  in  the  courts  of  France. 

Judgment  for  the  plaintiffs. 

Cited  in— 4  Johns.,  288 ;  34  Barb.,  335 ;  12  Abb.  Pr., 
246. 


SNELL,  STAGG  &  CO.,  v.  MOSES  &  SONS. 

Assumpsitfor  Failure  to  Deliver  Goods  of  Cer- 
tain Description — Pleading — Proof—  Witness' 
Impressions. 

In  an  action  of  assumpsit,  on  the  sale  of  goods,  for 
not  delivering  goofls  of  a  certain  description,  but  of 
a  different  sort  and  quality,  either  an  express  war- 
ranty or  fraud  must  be  alleged,  and  the  plaintiff 
must  prove  the  allegations  precisely  as  they  are 
laid.* 

THIS  was  a  special  action  on  the  case.  The 
declaration  contained  four  counts.  The 
first  count  charged,  that  in  consideration  that 
the  plaintiffs,  at  the  special  instance  and  re- 
quest of  the  defendants,  would  buy  of  them 
eight  bales  of  a  certain  sort  of  India  goods, 
called  blue  guineas,  at  and  for  the  price  of 
$5.50  for  every  piece,  the  defendants  under- 
took, and  promised  to  "  send,  or  deliver,  to  the 
plaintiffs,  eight  bales  of  blue  guineas,  contain- 
ing in  the  whole  1,200  pieces,  and  that 
*each  and  every  of  the  said  bales  should  [*97 
contain  blue  guineas  only,  and  no  other  sort 
or  kind  of  goods,  and  should  be  of  the  usual 
and  customary  length  and  breadth  which 
pieces  of  blue  guineas  commonly  contain ; 
(and  should  be  equal,  in  quality  and  goodness, 
to  a  certain  piece  of  blue  guineas,  produced 
and  shown  to  the  said  plaintiffs,  as  a  sample 
of  the  said  bales  of  blue  guineas,  to  be  sent  or 
delivered  to  the  said  plaintiffs.)"  And  the 
plaintiffs  averred  that  they  did  buy,  &c.,  for 
the  said  price,  &c.,  but  that  the  defendants 
did  not  send  and  deliver  to  the  plaintiffs  eight 
bales,  &c.,  of  the  usual  and  customary  length 
and  breadth  (and  equal  in  quality  and  good- 
ness to  the  sample  so  produced,  and  contain- 
ing blue  guineas  only,  and  no  other  sort  or 
kind  of  goods) ;  but,  on  the  contrary,  that  the 
bales  sent  contained  a  few  pieces  of  blue 

fuineas,   mixed  with  divers  other  sorts  and 
inds  of  goods  of  inferior  quality,  color  and 
goodness  ;  and  that  the  small  quantity  of  blue 

*See  Oneida  Man.  Society  v.  Lawrence,  4  Cow. 
Rep.,  440,  and  the  American  cases  there  cited ;  Swett 
v.  Colgate,  20  Johns.  Rep.,  196. 
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guineas  sent  were  not  only  inferior  in  quality 
and  goodness  to  the  sample  produced,  but  that 
they,  and  the  other  sorts  of  goods  mixed  with 
them,  were  narrower  and  shorter  than  such 
goods  usually  are,  and  were  otherwise  in  bad 
condition,  &c.  The  second  count  was  like  the 
first,  omitting  the  words  between  crotchets, 
relative  to  the  sale  by  sample. 

The  third  count  stated,  that  in  consideration 
that  the  plaintiffs,  at  the  special  instance  and 
request  of  the  defendants,  had  promised  the 
defendants  to  pay  to  them  the  sum  of  $6,600, 
when  they,  the  plaintiffs,  should  be  thereto 
afterwards  requested,  the  defendants  promised 
to  deliver  to  the  plaintiffs,  eight  bales  of  a 
certain  sort  or  kind  of  goods,  called  blue  guin- 
eas, containing  a  large  number  of  pieces,  to 
wit,  1,200  pieces  of  blue  guineas,  and  that  each 
and  every  of  the  said  bales  should  contain  blue 
guineas  only,  and  no  other  kind  of  goods,  and 
should  be  the  usual  and  customary  length  and 
breadth,  and  of  the  value  of  $5.50  per  piece, 
&c.,  when  they,  the  defendants,  should  be 
thereto  afterwards  requested  ;  and  avers  that 
the  defendants  did  not  deliver  goods  of  that 
description,  &c.,  but  instead,  thereof,  deceit- 
fully and  fraudulently  delivered  the  plaintiffs 
eight  bales,  containing  a  small  number  of  blue 
98]  guineas  intermixed  *with  divers  other 
sorts  of  goods,  all  of  inferior  quality,  &c., 
&c.  The  fourth  count  was  for  money  had  and 
received  to  the  use  of  the  plaintiffs.  The  de- 
fendants pleaded  non  assumptit. 

The  cause  was  tried  before  Mr.  Justice  Liv- 
ingston, and  a  special  jury,  at  the  New  York 
sittings,  on  the  15th  of  December,  1804.  On 
the  trial  the  plaintiffs  produced  in  evidence 
the  original  bill  of  parcels  from  the  defendants, 
for  three  bales  of  blue  goods,  at  $5.50  per 
piece,  under  which  was  written,  "Imported  in 
the  ship  Canton,  from  Bengal,  entered  by 
Willing  &  Francis,  at  Philadelphia,  12th  Sep- 
tember, 1801.  From  Philadelphia,  &c.,  by 
Isaac  Moses  &  Sons,  October  6th,  1801."  The 
cartman,  who  was  employed  by  the  plaintiffs 
to  carry  the  goods,  testified  that  he  inquired 
for  the  blue  guineas,  purchased  of  the  de- 
fendants, who  delivered  him  the  bales  which 
he  took  away,  but  he  did  not  hear  the  defend- 
ants, or  any  other  person  in  the  store,  call 
them  by  the  name  of  blue  guineas.  It  further 
appeared,  from  the  depositions  read  in  evi- 
dence, that  the  goods  in  question  were  parcel 
of  a  quantity  purchased  of  Willing  &  Francis, 
of  Philadelphia,  by  the  defendants.  Francis 
testified  that  they  were  sold  to  the  defendants 
as  blue  cotton  goods,  and  that  they  were  not 
of  the  description  of  goods  called  blue  guin- 
eas, but  were  imported  from  Calcutta,  and  de- 
scribed in  the  invoice  delivered  to  the  defend- 
ants by  the  Indian  names  of  gurrahs,  maraha- 
gonges,  cossas,  and  blue  gurrahs  ;  that,  at  the 
time  of  the  sale  of  the  goods  to  the  defendants, 
Willing  &  Francis  offered,  at  their  own  ex- 
pense, to  open  the  bales,  to  ascertain  whether 
any  of  the  goods  were  damaged  or  not ;  but  S. 
Moses,  one  of  the  defendants,  who  made  the 
purchase,  said  it  was  unnecessary,  and  took 
the  goods  away,  being  in  haste  to  ship  them  to 
New  York.  Marahagonges  and  blue  guineas 
are  of  different  lengths  and  breadths,  as  well 
as  quality ;  the  former  are  manufactured  at 
Bengal,  of  a  flimsy,  coarse  cloth,  badly  dyed, 
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containing  from  15  to  16$  yards  in  length,  and 
from  three  fourths  to  seven  eights  of  a  yard 
wide  ;  butHblue  guineas  are  of  the  manufacture 
of  the  coast  of  Coromandel,  of  a  firm,  good 
fabric,  a  fine  dye,  and  generally  18  yards  long, 
and  nine  eighths  yards  wide.  *During  [*i>9 
the  year  1801,  Willing  &  Francis  did  not  sell 
any  blue  guineas,  to  the  defendants,  nor  were 
there,  to  their  knowledge,  any  goods  of  that 
name  in  Philadelphia,  in  the  autumn  of  that 
year. 

The  plaintiffs,  immediately  after  the  pur- 
chase of  the  goods  in  question,  shipped  them 
to  Curacoa  ;  and  it  appeared,  from  the  evidence 
of  their  correspondent,  that  on  opening  the 
bales,  they  were  found  not  to  be  of  the  quality 
of  goods  he  been  accustomed  to  receive  of  the 
plaintiffs,  as  blue  guineas,  but  were  very  coarse, 
shorter  and  narrower  than  goods  of  that  name 
generally  are,  and  some  of  them  of  a  light 
blue  color.  Pieces  .of  inferior  quality  and 
color  were  intermixed  with  those  of  better 
quality  and  color,  and  the  difference  in  value 
was  estimated  at  50  per  cent.  Had  the  goods 
been  of  the  proper  quality  and  kind,  they 
might  have  been  sold  for  $7  per  piece,  but 
were  afterwards  sold  to  various  persons  at  in- 
ferior prices. 

Two  pieces  of  the  goods,  sold  by  the  defend- 
ants to  the  plaintiffs,  which  were  a  fair  sample 
of  them,  were  shown  to  the  jury,  and  were  ad- 
mitted to  be  a  species  of  goods  manifestly 
different  in  color,  texture,  length  and  breadth, 
from  Madras  blue  guineas,  and  in  all  respects, 
inferior  to  that  species  of  goods. 

Robert  Lenox  was  called  as  a  witness,  to 
prove  a  conversation  between  him  and  one  of 
defendants,  in  relation  to  the  goods  in  ques- 
tion, and  declared  that  he  could  not  recollect 
the  expressions  used,  but  would  give  his  im- 
pressions as  to  the  substance  of  the  conversa- 
tion. This  the  defendants'  counsel  objected 
to,  but  it  being  allowed  by  the  judge,1  the  wit- 
ness stated  ' '  that  on  observing  to  one  of  the 
defendants  that  it  was  impossible  that  blue 
goods  should  be  sold  for  blue  guineas,  the  lat- 
ter replied,  that  people  in  general  were  unac- 
quainted with  the  true  names  of  the  different 
kinds  of  India  goods,  and  frequently  applied 
for  them  by  wrong  names,  and  that  when  they 
asked  for  blue  guineas,  he  was  not  so  much 
governed  by  the  names  made  use  of  as  by  the 
market  to  which  they  were  going,  and  showed 
goods  accordingly."  William  Alsee,  another 
witness,  was  called  by  the  plaintiffs  to  prove 
the  declarations  and  conduct  of  the  defend- 
ants *in  relation  to  another  parcel  of  [*1OO 
j  India  goods,  purchased  by  him  of  the  defend- 
•  ants,  at  that  time,  before  the  goods  in  question 
were  purchased  by  the  plaintiffs.  The  evi- 
dence was  objected  to,  on  the  part  of  the  de- 
fendants, but  the  objection  was  overruled  by 
the  judge.  The  witness  stated  that  in  the  be- 
ginning of  October,  1801,  he  applied  to  the 
defendants  to  purchase  blue  guineas  for  the 
African  coast,  and  was  shown  one  bale,  which 
the  defendants  said  was  all  they  had  at  that 
time,  but  that  thejr  expected  some  shortly  from 
Willing  &  Francis;  that  a  Frenchman,  who- 
accompanied  him,  said  that  this  bale  was  real 
blue  guineas.  He  afterwards  took  the  num- 

1.— See  Cutler  v.  Carpenter,  1  Cow.  Rep.,  81, 
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ber  of  bales  be  wanted  ;  and  that  when  the 
goods  were  opened  on  the  African  coast,  they 
were  found  much  damaged  in  the  inside. 

It  further  appeared  that  the  price  of  blue 
marahagonges,  about  the  time  of  the  purchase, 
was  $2.50,  and  Madras  blue  guineas  $6  per 
piece. 

The  defendants  moved  for  a  nonsuit,  upon 
the  ground  that  the  evidence  varied  from,  and 
did  not  support  the  plaintiffs'  declaration ; 
which  motion  was  overruled  by  the  judge. 

The  clerk  of  the  defendants  then  testified 
that  it  was  the  practice  in  the  store  of  the  de- 
fendants to  show  their  goods,  by  stripping  off 
the  exterior  covering  of  the  bales,  and  per- 
mitting the  purchaser  to  select  for  himself. 

Several  witnesses  deposed  that  there  were 
various  species  of  blue  goods  from  Bengal ; 
that  Madras  blue  guineas  were  of  superior 
quality,  and  that  they  all  were  generally  in- 
quired for  under  the  name  of  blue  guineas. 
The  price  of  Madras  blue  guineas  was,  at  the 
time  of  the  sale  of  the  goods  in  question,  about 
$9.  On  this  evidence  the  judge  left  it  to  the 
jury  whether  the  defendants,  knowing  the 
goods  sold  not  to  be  Madras  blue  guineas,  had 
fraudulently  sold  them  to  the  plaintiffs  as 
goods  of  that  description. 

The  jury  found  a  verdict  for  the  plaintiffs, 
for  the  sum  of  $2,397.19.  On  a  case  made, 
stating  the  above  facts,  the  defendants  now 
moved  to  set  aside  the  verdict,  and  that  a  non- 
suit be  entered  on  the  following  grounds  :  1. 
That  the  evidence  of  Lenox  and  Alsee  was  in- 
admissible; 2.  That  the  evidence  produced 
1O1*]  *on  the  trial  did  not  support  the  decla- 
ration; 3.  That  no  express  warranty  or  actual 
fraud  was  proved,  one  of  which  was  essential 
to  maintain  this  action;  4.  That  the  damages 
were  excessive,  and  not  warranted  by  the  evi- 
dence; 5.  For  the  misdirection  of  the  judge. 

Mr  Hoffman,  for  the  defendants.  The  tes- 
timony of  Lenox  was  inadmissible.  The  mere 
impressions  of  a  witness  ought  never  to  be  re- 
ceived in  evidence.  They  are  too  uncertain  to 
establish  the  truth  of  a  fact,  and  if  admitted  as 
proof,  it  may  lead  to  dangerous  consequences. 
The  witness  ought  to  testify  according  to  his 
knowledge,  and  not  according  to  his  belief. 
He  may  have  impressions  on  his  mind,  not 
produced  by  the  facts  he  is  called  to  prove,  but 
derived  from  other  sources,  or  his  own  imag- 
ination. 

The  admission  of  Alsee,  to  show  the  decla- 
rations and  conduct  of  the  defendants  towards 
him,  in  regard  to  another  parcel  of  goods,  in 
order  to  prove  the  allegations  of  the  plaintiffs 
in  their  suit,  in  respect  to  a  different  contract, 
was  unprecedented.  No  rule  of  evidence 
could  justify  such  a  mode  of  proving  a  fraud, 
or  breach  of  contract. 

The  evidence  adduced  at  the  trial  did  not 
support  the  declaration  ;  there  is  a  fatal  vari- 
ance between  the  allegations  and  proofs.  If 
the  plaintiffs  intended  to  recover  on  the  ground 
of  fraud,  it  should  be  clearly  and  precisely 
laid  in  the  declaration,  and  be  proved  as 
alleged.  There  is  no  pretense  thatUhe  facts 
stated  in  the  first  and  second  counts  as  to  the 
sale  have  been  proved. 

The  plaintiffs  must  maintain  their  action,  if 
at  all,  on  the  third  count.  It  charges  that  the 
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defendants  sold  to  the  plaintiffs  eight  bales, 
containing  blue  guineas  only,  of  a  certain 
length  and  breadth,  and  of  a  certain  value. 
The  bill  of  parcels,  which  must  be  considered 
as  the  contract  between  the  parties,  reduced 
to  writing,  states  them  to  be  blue  goods,  and 
that  they  came  from  Bengal.  On  the  ground 
of  variance,  therefore,  between  the  declara- 
tion and  the  proofs,  the  plaintiffs  are  not  en- 
titled to' judgment.  (Bristow  v.  Wright,  Doug- 
las, 665  ;  King  v.  Pippot,  1  Term  Rep.,  235  ; 
Parkinson  v.  Lee,  2  East,  814.) 

*The  verdict  was  manifestly  against  [*1O2 
evidence.  There  must  be  either  an  express 
warranty,  or  fraud  in  the  sale,  to  enable  the 
plaintiffs  to  recover.  The  case  of  Seixas  v. 
Woods  (2  Caines,  48)  is  full  and  conclusive  on 
this  point.  It  is  not  pretended  that  there  was 
any  warranty  in  this  case  ;  and  no  deceit  is 
proved  as  to  the  length  or  breadth  of  the  goods. 
They  were  exposed  in  the  store  of  the  defend- 
ants, and  subject  to  the  inspection  of  the 
plaintiffs.  Blue  guineas,  properly  so  called, 
come  from  Madras  only;  yet  the  Bengal  blue 
goods,  in  the  ordinary  language,  and  accord- 
ing to  the  general  acceptation  of  purchasers, 
have  the  same  denomination.  They  are  all 
sold  under  the  name  of  blue  goods.  It  con- 
stitutes no  part  of  the  complaint  of  the  plaint- 
iffs that  they  were  represented  as  Madras  blue 
guineas.  They  complain  only  that  the  goods 
they  received  were  of  an  inferior  quality,  and 
they  are  bound  by  their  own  averments,  and 
cannot  recover  for  a  different  cause.  Yet  the 
judge,  in  his  charge,  left  it  to  the  jury  on  this 
point,  whether  the  defendants  had  sold  their 
goods  to  the  plaintiffs,  as  Madras  blue  guineas, 
knowing  them  to  be  of  different  description. 

LIVINGSTON,  J.  I  do  not  recollect  that  I 
used  that  expression.  I  left  the  cause  to  the 
jury  on  the  broad  question  whether  the  goods 
were  sold  as  blue  guineas,  and  not  as  Madras 
blue  guineas. 

Mr.  Hoffman.  There  are  no  other  blue 
guineas  except  those  of  Madras  ;  all  the  others 
are  called  blue  goods,  or  blue  guineas.  One 
circumstance  is  conclusive  to  show  that  the  de- 
fendants never  could  have  intended  to  have 
sold  these  as  goods  of  the  same  description.  The 
price  of  Madras  blue  guineas,  at  the  time,  was 
nine  dollars  a  piece,  and  the  plaintiffs  paid 
only  five  dollars  and  a  half  for  those  they  pur- 
chased. Yet  the  jury  must  have  calculated 
the  damages  on  the  supposition  that  the  goods 
were  represented  as  Madras  blue  guineas,  so 
that  the  damages  are  excessive,  what  forms 
another  objection  to  the  verdict. 

Messrs.  Harison  and  Riggs,  contra.  The  ob- 
jection to  the  testimony  of  Lenox  has  no 
weight.  Every  witness  must  swear  according 
*to  the  impressions  on  his  mind,  for  [*1O3 
they  are  the  materials  of  his  knowledge.  It 
was  only  a  more  cautious  mode  of  expressing 
his  belief.  He  meant  to  state  what  he  recol- 
lected ;  the  substance  only  of  which  he  heard, 
not  the  exact  words. 

The  evidence  of  Alsee  was  proper,  as  it  re- 
lated to  the  same  parcel  of  goods ;  and  as  he 
applied  for  blue  guineas,  and  the  defendants 
represented  them  to  him  as  such,  it  was  fairly 
to  be  inferred  by  the  jury  that  they  knew  at 
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the  time  that  they  were  not.  In  the  case  of 
Seal  v.  Thatcher  (8  Esp.  Cas.,  194),  which  was 
an  action  for  giving  a  false  character,  Lord 
Kcnyon  allowed  the  witness  to  state  that  the 
defendant  had  recommended  the  same  person 
to  him  to  be  trusted,  for  it  proved  a  fraudu- 
lent connection  between  the  defendant  and  the 
person  recommended,  and  might,  therefore, 
.go  to  the  jury." 

[SPENCER,  J.  I  have  no  doubt  as  to  the 
admissibility  of  the  evidence  of  Lenox  ;  nor  do 
I  see  any  solid  objection  to  that  of  Alsee.] 

The  answer  of  the  defendants  to  Lenox 
shows  that  their  conduct  was  not  fair.  Know- 
that  the  goods  they  exposed  for  sale  were  not 
blue  guineas,  they  take  advantage  of  the 
ignorance  of  purchasers,  who  inquire  for  them 
under  a  different  name.  Honesty  and  fair 
dealing  should  have  induced  them  to  have 
mentioned  the  difference.  Alsee  asked  for 
blue  guineas,  and  they  informed  him  that 
they  should  receive  a  parcel  from  Willing  & 
Francis,  yet  in  the  letter  of  W.  &  F.  it  is  ex- 
pressly stated  that  they  did  not  represent  them 
to  the  defendants  as  blue  guineas,  but  as  blue 
goods  ;  and  their  invoice  specifies  them  under 
their  appropriate  Indian  names.  Blue  goods  is 
the  general  name,  blue  guineas  the  specific  ap- 
pellation. Suppose  a  farmer  were  to  sell  buck- 
wheat for  wheat,  to  a  person  unacquainted 
with  the  difference,  and  who  asked  for  the 
latter,  would  such  a  deceit  be  sanctioned  in  a 
court  of  justice  ?  The  defendants  use  the  term 
blue  goods  in  their  bill  of  parcels,  presuming 
on  the  general  supposition  that  they  were  blue 
guineas,  and  that  the  plaintiffs  did  not  know 
the  difference.  Fraud  is  generally  to  be  inferred 
1O4*]  from  circumstances,  *and  the  jury 
were  authorized,  from  all  the  facts  before  them, 
to  make  the  inference.  It  was  their  peculiar 
province  to  do  so,  and  the  court  ought  not  now  to 
disturb  their  verdict  on  any  nice  or  technical 
objections  as  to  the  pleadings.  Besides,  it  was 
agreed  by  the  parties,  that  the  declaration 
should  be  considered  as  if  for  a  tort ;  and  there 
is  no  variance,  as  the  deceit  and  the  scienter 
are  the  basis  of  the  action.  The  amount  of 
the  verdict  does  not  exceed  the  actual  loss  sus- 
tained by  the  plaintiffs. 

Mr.  Radcliff,  in  reply.  The  question  as  to  a 
nonsuit  is  now  to  be  considered  precisely  on 
the  same  grounds  as  it  stood  when  the  motion 
was  made  at  the  trial,  for  such  is  the  agree- 
ment in  the  case.  The  distinction  between 
tort  and  contract  is  not  correctly  applied.  It 
is  true  that  in  actions  of  trespass,  all  the  cir- 
cumstances need  not  be  proved  precisely  as 
they  are  alleged  ;  but  this  action  is  upon  a 
contract  which  must  be  proved  in  toto.  The 
allegations  in  the  third  count  are  not  proved. 

There  is  no  evidence,  even  by  implication, 
that  the  goods  should  be  of  the  value  of  $5.50 
a  piece,  which  is  a  fatal  variance.  There  is 
no  proof  of  any  fraud.  The  internal  state  of 
the  bales  was  not  examined;  but  they  were  sold 
as  Bengal  goods,  and  were  understood  to  be 
such  by  both  parties.  The  bill  of  parcels 
affords  the  strongest  evidence  to  ascertain 
the  meaning  of  the  contract ;  the  plaintiffs 
knew  that  the  goods  came  from  Bengal,  and 
yet  they  admit  in  their  declaration,  that 
some  of  them  are  blue  guineas,  and  are,  there- 
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fore,  concluded  from  saying  they  were  not. 
The  plaintiffs  possessed  as  much  knowledge 
of  the  goods  as  the  defendants ;  they  took 
them  without  examination  ;  both  parties  were 
equally  ignorant  of  the  quality  or  internal 
condition,  and  the  purchasers,  therefore,  must 
take  them  at  their  own  risk.  Where  there  is 
neither  express  warranty  nor  fraud,  the  rule  of 
caveat  emptor  applies. 

To  support  this  action,  it  should  be  made  to 
appear  that  some  artifice  or  deception  had  been 
practiced  by  the  defendants.  The  goods  are 
uniformly  mentioned  as  blue  or  Bengal  goods; 
the  term  Madras  blue  guineas  was  never  used 
by  the  defendants.  *The  price  at  [*1O5 
which  they  were  purchased  shows  most  de- 
cisively that  they  were  not  sold  for  goods  of 
the  latter  description,  which  were  selling  at  a 
much  higher  rate.  If  the  court  have  any 
doubts,  they  ought  to  grant  a  new  trial ;  for 
the  verdict  is  palpably  against  evidence,  as  well 
as  the  justice  and  merits  of  the  case. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court: 

The  only  count  in  the  declaration,  to  which 
the  evidence  is  pretended  to  be  applicable,  is 
the  third,  to  which,  therefore,  our  examination 
will  be  ^confined.  [Here  he  stated  the  aver- 
ments contained  in  the  third  count.]  If  any 
sale  of  blue  guineas  be  proved,  there  is  no  evi- 
dence, either  that  they  should  be  of  the  usual 
length  and  breadth,  or  of  a  certain  value.  It 
may  well  be  doubted  whether  the  first  can  be 
implied ;  and  if  there  were  no  warranty  or 
fraud,  and  it  should  appear  that  the  bales  had 
not  been  examined,  but  that  both  parties  were 
equally  ignorant  of  the  length  of  the  goods, 
such  an  inference  could  not  be  made.  Be  this 
as  it  may,  is  there  any  proof  that  each  piece 
should  be  of  the  value  of  five  dollars  and  a 
half  ?  This  cannot  be  presumed,  merely  from 
its  being  the  price  at  which  the  plaintiffs  were 
to  take  the  goods  ;  for  if  such  an  implication 
were  to  result  from  that  circumstance,  such  a 
warranty  would  be  universal,  unless  there  was 
a  stipulation  to  the  contrary.  This  is  an  es- 
sential part  of  the  contract,  for  it  cannot  be 
said  that  the  jury,  in  assessing  the  damages, 
did  not  take  as  their  guide  the  difference  be- 
tween the  price  paid  to  W.  &  F.  and  that  at 
which  they  were  sold  to  the  plaintiff,  under  an 
idea  that  it  was  agreed  that  the  goods  should 
be  of  the  latter  value.  This  rule  of  estimat- 
ing the  damages,  allowing  something  for  the 
freight  from  Philadelphia  to  New  York,  and 
other  necessary  charges,  would  give  about  the 
sum  found  by  the  jury.  If  they  proceeded  on 
this  calculation,  it  was  wrong,  because  of  the 
total  want  of  proof  of  any  agreement  that  the 
article  *should  be  of  a  particular  value.  It  was 
said  in  the  argument  that  as  the  plaintiffs  pro- 
ceeded on  the  ground  of  fraud,  it  was  sufficient 
if  the  fraud  were  substantially  made  out,  with- 
out inquiring  whether  *the  contract  [*1O6 
were  proved  specifically  as  laid  in  the  declara- 
tion ;  but  how  can  it  be  determined  that  there 
was  any  fraud  in  the  transaction,  without 
knowing  precisely  what  was  the  agreement 
between  the  parties  ?  It  is  as  essential  to  prove 
the  contract  as  declared  on,  with  certainty,  in 
that  case  as  well  as  in  any  other.  This  not 
having  been  done,  the  defendants,  under  the 
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agreement  stated  in  the  case,  are  entitled  to  a 
judgment  of  nonsuit. 

Judgment  of  nonsuit. 

Warranty  of  (jualit)i  not  implied.  Cited  In— 4 
Johns..  421 ;  5  Johns.,  355,  409 ;  20  Johns.,  197,  203 ;  4 
Cow.,  443 ;  17  Wend.,  269 ;  18  Wend.,  443 ;  5  N.  Y.,  98 ; 
36  N.  J.  Laws,  264. 

Witness'  bMprvMfcHM.  Cited  in— 70  N.  Y.,  364 ;  73 
N.  Y.,  586;  1  Barb.,  537  ;  7  Barb.,  326;  18  How.  Pr., 
499. 


THE  UNITED  INSURANCE   COMPANY 

v. 
SCOTT  AND  SEAMAN. 

Marine  Insurance — Separate  Policies  on  Ship 
and  Cargo  —  Capture  —  Abandonment  —  Ac- 
ceptance— Release — Repairs  and  Armament  out 
of  Proceeds  of  Cargo —  Underwriters,  on  same 
Policy  as  Part  Owners,  not  Partners — Liabil- 
ity of  Each  pro  rata  to  Insurer  of  Cargo  for 
Necessary  Repairs. 

The  United  Insurance  Company  were  insurers  on 
the  cargo  and  freight,  and  3.  and  22  others  were 
separate  insurers  on  the  ship,  on  a  voyage  from  New 
York  to  Savannah,  and  from  thence  to  Kingston, 
in  Jamaica.  The  ship  was  captured  on  her  voyage, 
and  carried  into  Porto  Kico.  Abandonments  were 
made  to  the  insurers  on  the  cargo  and  freight,  and 
to  the  seperate  underwriters  on  the  ship,  which  were 
accepted  respectively,  and  the  sums  insured  paid  as 
for  a  total  loss.  The  ship  was  afterwards  liberated 
and  proceeded  to  her  port  of  destination,  and  there 
delivered  her  cargo,  of  which  the  master,  and  T.  at 
K.  were  joint  consignees.  The  whole  of  the  net  pro- 
ceeds of  the  cargo  were  applied  by  them  to  defray 
liie  expense  of  the  necessary  repairs  of  the  ship,  and 
also  for  arming  her,  &c.  In  an  action  by  the  ynited 
Insurance  Company  against  S.  as  part  owner  of  the 
ship,  for  the  net  proceeds  of  the  cargo  so  taken  and 
applied  for  the  repairs,  &c.,  it  was  held,  that  after 
the  abandonment  and  acceptance,  S.  was  separately 
answerable,  and  not  as  joint  partner  with  the  other 
insurers  on  the  ship,  for  a  proportion  of  the  net  pro- 
ceeds of  the  cargo,  applied  to  the  necessary  expenses 
of  repairing  the  ship,  but  not  for  arming  or  increas- 
ing her  complement  of  men  ;  and  the  sum  that  he 
was  to  pay  was  to  bear  the  same  proportion  to  the 
whole  sum  so  applied,  as  the  sum  subscribed  by  him 
to  the  policy  bears  to  the  whole  amount  underwrit- 
ten on  the  snip. 

Citations— Watson  on  Partnership,  5;  2  Emerig. 
Ins.,  194 ;  Contrat  d'  Assurance,  Pothier,  n.  138 ;  3 
Bos.  &  P.,  479 ;  Dig.,  lib.  46,  tit.  3, 1, 12.  sec.  46 ;  Doug., 
571;  1  H.  Bl.,  37;  2  Johns.  Cas.,329;  2  Vern..  643. 

THIS  was  an  action  of  assumpsit,  for  money 
paid,  laid  out  and  expended  by  the  plaint- 
iffs for  the  defendants,  and  for  money  had  and 
received  by  the  defendants,  to  the  use  of  the 
plaintiffs.  Plea,  non  assumpsit.  The  cause 
was  tried  at  the  New  York  sittings,  on  the  5th 
of  July,  1803,  before  Mr.  Justice  Livingston, 
when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  ot  the  court,  on  the  fol- 
lowing case. 

The  defendants  and  twenty -two  others  were 
separate  underwriters  on  a  policy  of  insurance, 
dated  the  2d  of  March,  1798,  on  the  ship 
Niagara,  to  Messrs.  F.  &  P.  Rhinelander,  the 
owners,  on  a  voyage  from  New  York  to  Sa- 
vannah, in  Georgia,  and  from  thence  to 
Kingston,  in  the  island  of  Jamaica.  The  ship 
1O7*]  was  valued  at  $15,000,  and  the  *whple 
insured  at  22£  per  cent.  The  Niagara,  with 
her  cargo,  sailed  about  the  1st  of  June,  1798, 
on  the  voyage  insured.  The  owners  instructed 
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the  master  to  proceed  to  Savannah,  there  de- 
liver his  cargo,  take  in  another,  and  proceed 
to  Kingston,  and  after  landing  that  cargo 
there,  to  go  to  Honduras,  to  procure  a  cargo 
of  mahogany  and  logwood,  and  from  thence 
proceed  to  Loncton.  The  ship,  having  per- 
formed about  two  thirds  of  her  voyage,  was 
captured  and  carried  into  Porto  Rico,  the  lat- 
ter end  of  June,  1798.  The  owners,  after  ad- 
vice of  the  capture,  abandoned  the  ship  to  the 
several  underwriters,  who  accepted  the  aban- 
donment, and  about  the  15th  of  June,  1799, 
paid  the  amount  insured  as  for  a  total  loss. 
After  their  acceptance  of  the  abandonment 
and  payment  of  the  loss,  the  insurers,  on  the 
17th  of  June,  1799,  by  writing,  appointed 
Richard  Hartshorne  their  agent,  and  author- 
ized him  to  take  such  measures  relative  to  their 
interests  in  the  vessel  insured  as  he  should  think 
best. 

The  ship  was  liberated  at  Porto  Rico,  on  the 
22d  of  January,  1799,  and  pursuing  her  voyage, 
arrived  at  Jamaica  the  10th  of  February  fol- 
lowing. A  part  of  the  cargo  had  been  sold  by 
the  master  at  Porto  Rico,  to  liberate  the  ship  ; 
the  residue  was  delivered  at  Jamaica.  The 
ship,  being  leaky,  was  regularly  surveyed  and 
great  repairs  were  found  necessary  to  enable 
her  to  prosecute  her  voyage  home. 

In  whatever  related  to  the  survey,  repairs, 
&c. ,  at  Jamaica,  the  master  acted  wholly  by 
the  advice  of  Messrs.  Steele  &  Thompson,  mer- 
chants, at  Kingston,  to  whom  he  was  addressed 
by  his  letters  of  instruction ;  and  they,  with 
the  master,  were  joint  consignees  of  the  cargo. 

On  the  22d  of  February  the  owners,  before 
they  had  heard  of  the  arrival  of  the  ship  at 
Jamaica,  wrote  a  letter  to  the  master,  highly 
approving  his  conduct,  and  advising  him  to 
return  to  New  York  from  Jamaica,  with  what 
freight  he  could  procure,  and  that  they  had 
cancelled  the  original  charter-party.  During 
his  stay  at  Jamaica,  waiting  for  the  repairs  to 
be  made,  the  master  wrote  several  letters  to  his 
owners,  under  dates  of  the  13th  and  25th  of 
February,  the  llth  and  29th  of  April,  1799, 
*in  which  he  informed  them  that  he  [*1O8 
should  proceed  on  the  original  voyage,  pursu- 
ant to  his  instructions.  These  letters,  on  or 
about  the  1st  of  November,  1799,  were  delivered 
by  the  agent  to  the  insurers. 

The  plaintiffs  were  insurers  on  the  cargo, 
valued  at  $5,000,  and  on  the  freight,  valued  at 
$7,500,  on  both  of  which  policies  the  plaintiffs 
paid  a  total  loss  on  the  21st  of  November, 
1798,  in  consequence  of  an  abandonment  made 
to  them  by  the  assured.  The  cargo  thus  in- 
sured was  sold  at  Jamaica  for  $9,727.65,  and 
the  master,  being  destitute  of  funds,  applied 
the  whole  proceeds,  with  the  advice  and  ap- 
probation of  Messrs.  Steele  &  Thompson,  the 
merchants  at  Jamaica,  to  defray  the  expenses 
of  repairs  and  disbursements  for  the  ship. 
With  their  advice  and  consent,  also,  the 
master,  on  or  about  the  10th  of  April,  1799, 
made  a  new  charter-party  with  merchants  of 
that  place,  for  a  voyage  from  Jamaica  to  Hon- 
duras, and  from  thence  to  London.  The  cargo 
taken  on  board  consisted  of  government  stores 
and  troops,  for  which  he  was  to  receive  $2,000 
freight  to  Honduras.  A  few  days  before  the 
ship  sailed  from  Jamaica  to  Honduras,  the 
master  received  the  letter  of  the  23d  of  Feb- 
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ruary,  from  the  owners,  in  which  they  advised 
his  returning  to  New  York;  but  having  previ- 
ously made  the  new  charter-party,  and  the 
cargo  being  on  board,  he  determined  to  prose- 
cute the  voyage.  He  accordingly  sailed  from 
Jamaica  on  or  about  the  Istof  July,  1799. 

Messrs.  Steele  &  Thompson  wrote  to  the 
owners  at  New  York  on  the  7th  of  July,  in- 
forming them  of  the  ship's  sailing,  of  the  new 
charter  at  8  guineas  per  ton  ;  that  for  extra 
advances  to  enable  the  master  to  pay  for  the 
repairs  and  disbursements  of  the  ship,  they 
had  taken  a  bottomry  bond  upon  her,  for 
£2,409  7s.  10d.  Jamaica  currency,  to  be  paid 
out  of  the  freight  at  London,  ana  they  added 
that  the  master  had  certainly  gone  to  no  great- 
er expense  than  could  be  avoided.  This  letter, 
with  the  inclosed  accounts  of  the  sales  of  the 
cargo,  and  of  the  ship's  disbursements,  was 
delivered  by  the  original  owners  to  the  agent 
of  the  insurers,  on  or  about  the  10th  of  Novem- 
ber, 1799. 

1 09*]  *The  master  received  no  letter  from 
any  of  the  insurers  or  their  agent,  until  after 
his  arrival  at  London  ;  and  during  his  stay  at 
Jamaica  he  received  but  one  letter,  that  of  the 
23d  of  February,  from  the  original  owners  of 
the  ship.  The  disbursements  of  the  ship  at 
Jamaica,  including  repairs,  commissions,  &c., 
amounted  to  $17,717.52,  but  no  particular 
account  of  the  repairs  was  stated.  The  ex- 
penses of  the  ship  at  Jamaica  were  increased, 
by  arming  her  with  16  guns,  and  augmenting 
the  number  of  her  crew  from  17  to  39  men. 
The  sum  charged  for  repairs  and  fitting  the 
ship  for  the  voyage,  under  the  new  charter- 
party,  exceeded  the  value  of  the  ship  at  New 
York,  or  the  sum  insured.  The  ship,  after 
prosecuting  her  voyage  to  Honduras,  sailed 
from  thence  and  arrived  at  London  the  29th 
of  November,  1799. 

The  present  action  was  brought  to  recover 
from  the  defendants,  as  joint  owners  of  the 
ship,  with  the  other  underwriters,  the  net  pro- 
ceeds of  that  part  of  the  cargo  insured  which 
was  sold,  amounting  to  $9,727.65.  Separate 
suits  were  brought  against  the  other  under- 
writers. One  of  the  insurers  did  not  accept 
the  abandonment,  nor  pay,  and  afterwards 
became  a  bankrupt.  All  the  others  accepted 
and  paid,  but  some  of  them  afterwards  became 
bankrupt 

On  the  above  facts,  two  questions  were  made 
for  the  consideration  of  the  court :  1.  Whether 
the  plaintiffs  can  recover  the  whole  amount  of 
the  net  proceeds  of  the  cargo,  without  joining 
the  other  underwriters  on  the  ship  with  the 
defendants  in  the  suit.  2.  If  not,  can  the 
plaintiffs  recover  of  the  defendants  their  pro- 
portional part  of  the  said  proceeds  ?  If  so, 
how  is  this  proportional  part  to  be  calculated  ? 
By  the  amount  of  the  subscription  of  the  de- 
fendants, or  by  what  other  rule  ? 

The  case  was  argued,  at  the  last  term,  by 
Mensrs.  Riggs  and  Harison  for  the  plaintiffs, 
and  Messrs.  Pendkton  and  Hoffman  for  the  de- 
fendants. 

The  judges  now  delivered  their  opinions. 

11O*]    *THOMPSON,  J.  The  principal  ques- 
tions arising  out  of  this  case,  are,  1.  Whether 
the  defendants  are  answerable  in  the  present  ac- 
tion; and,  if  so,  2.  To  what  extent  ? 
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It  cannot  be  controverted  that  the  under- 
writers upon  the  ship,  after  the  abandonment 
and  acceptance,  became  owners  thereof,  and 
answerable  for  all  necessary  repairs  and  ex- 
penses. The  acceptance  must,  I  think,  have 
a  retroactive  effect,  and  the  underwriters  be 
deemed  owners  from  the  time  the  accident 
happened.  They  cannot,  however,  be  consid- 
ered joint  owners,  so  as  to  constitute  them 
partners,  or  so  as  to  make  them  responsible, 
one  for  the  other.  It  certainly  will  not  be 
pretended,  that  because  they  subscribed  the 
same  policy,  they  thereby  became  joint  part- 
ners ;  they  are  total  strangers  to  each  other  ; 
and  if  being  on  the  same  policy  would  not 
constitute  them  partners,  I  cannot  see  why 
accepting  the  abandonment  should  make  them 
such.  If  the  loss  happens  by  any  of  the  perils 
insured  against,  the  underwriters  are  bound 
to  pay  their  subscription,  whether  they  accept 
the  abandonment  or  not ;  and  if  the  acceptance 
constitute  them  partners,  they  are  driven  to 
the  alternative  of  relinquishing  the  subject  in- 
sured, or  of  becoming  partners,  and,  of  course, 
responsible  for  whomsoever  may  be  on  the 
same  policy.  A  doctrine  leading  to  such  con- 
sequences never  can  Be  tolerated. 

By  the  acceptance  of  the  abandonment,  each 
underwriter  must  be  deemed  interested,  indi- 
vidually, and  not  as  a  partner,  in  the  propor- 
tion which  his  subscription  bears  to  the  value 
of  the  subject.  Neither  can  the  writing,  ap- 
pointing a  common  agent  to  manage  the  sub- 
ject, have  the  effect  of  making  the  underwrit- 
ers copartners.  It  is  not  uncommon  for 
different  persons  to  appoint  the  same  agent  \f> 
transact  their  business  ;  but  it  would  be  a 
strange  conclusion  to  say  that  the  principals 
thereby  became  joint  partners.  In  these  cases, 
as  well  as  in  the  one  before  us,  the  common 
agent  must  be  considered  as  representing, 
separately,  the  rights  of  each  individual,  ac- 
cording to  his  interest  in  the  subject.  I  think, 
therefore,  that  the  defendants  are  not  to  be 
considered  joint  partners  with  the  other  under- 
writers, and  that  the  action  is  maintainable 
against  them  in  the  present  form. 
*The  next  question  is,as  to  what  extent  [*  1 1 1 
they  are  responsible.  Ship  owners  are,  undoubt- 
edly, personally  responsible  for  necessaries  fur- 
nished the  master,  in  the  course  of  the  voyage. 
The  supplies,  however,  must  be  reasonable, 
fit,  and  proper  for  the  occasion.  For  the  securi- 
ty of  ship  owners  against  being  improperly 
charged  by  the  master,  it  devolves  on  the 
creditor  to  show  that  his  advances  were  for 
necessaries,  because  it  does  not  fall  within  the 
scope  of  the  master's  authority,  or  within  the 
trust  and  duty  of  his  station,  to  pledge  the 
credit  of  owners  for  any  other  purpose. 

The  right  of  the  master,  quasi  master,  to  ap- 
propriate the  cargo  for  the  purpose  of  repairs, 
was,  I  think,  at  an  end,  on  the  arrival  of  the 
ship  at  her  port  of  destination.  The  cargo 
then  became  subject  to  the  control  of  the  con- 
signees, and  the  master  must,  if  deficient  in 
funds,  resort  to  other  sources  for  necessaries. 
In  the  present  case,  however,  he,  together 
with  Steele  &  Thompson,  were  consignees  of 
the  cargo,  and,  as  such,  were  agents  for  the 
plaintiffs,  who,  by  the  abandonment  and  ac- 
ceptance, became  owners  of  the  cargo.  The 
plaintiffs'  agents,  then,  appropriated  the  pro- 
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•ceeds  of  the  cargo  for  repairs  and  expenses  on 
the  ship ;  and  though  this  might  have  been 
unauthorized  by  the  plaintiffs,  and  they  might 
have  looked  to  their  agents  for  compensation, 
yet  there  is  nothing  to  prevent  their  ratifying 
the  acts  of  their  agents,  and  thereby  making 
the  advances  their  own,  which  they  have  done 
by  bringing  the  present  action.  The  responsi- 
bility of  the  ship  owners  must,  however,  be 
restricted  to  advances  for  necessary  repairs 
and  expenses,  to  prosecute  the  voyage  orig- 
inally contemplated.  They  have  done  nothing 
to  ratify  the  expenses  of  the  master,  at  King- 
ston, in  arming  the  ship  in  the  manner  he  did. 
None  of  the  letters  written  by  the  Messrs. 
Rhinelanders,  or  Hartshorne,  approving  the 
-conduct  of  the  master,  appear  to  have  been 
written  after  they  were  apprised  of  what 
course  he  had  pursued  at  Kingston.  They 
had  a  right  to  presume  he  was  prosecuting  the 
voyage,  according  to  his  original  instructions, 
which  were  very  precise  and  definite.  In  vio- 
lation of  which,  the  master,  at  Kingston,  fitted 
112*]  out  his  vessel  as  *an  armed  ship  ;  put 
on  board  16  guns,  and  22  additional  seamen, 
and  went  to  the  enormous  expense  of  upwards 
of  $17,000,  which  was  more  than  the  ship  was 
valued  at  in  the  policy.  Such  part  of  the  ex- 
penses as  related  to  this  armament  were,  I 
think,  unauthorized.  There  is  nothing  in  the 
-case  to  show  that  any  circumstances  had  oc- 
curred rendering  it  necessary  to  arm ;  and  it 
certainly  was  not  in  contemplation  of  the  orig- 
inal ship  owners,  if  we  may  judge  from  their 
instructions  to  the  master.  These  expenses 
must,  therefore,  be  rejected.  The  result  of 
my  opinion  is,  that  the  underwriters  on  the 
ship  are  answerable  for  all  repairs  and  ex- 
penses which  were  necessary  to  refit  the  ship,  so 
as  to  enable  her,  as  a  merchant  vessel,  to 
prosecute  the  original  voyage ;  and  that  the 
defendants  are  liable  in  this  action,  for  the 
proportion  thereof,  in  the  same  ratio  as  their 
interest  in  the  ship  bears  to  the  proceeds  of 
the  cargo,  applied  to  that  object,  which  must 
be  adjusted  by  the  parties,  or  referred  to  some 
proper  person  for  the  purpose. 

LIVINGSTON,  J.  If  underwriters  accept  a 
vessel,  it  is  reasonable  that  she  should  pass 
into  their  hands,  cum  onere,  and  that  they 
should  be  liable  for  proper  repairs  in  a  foreign 
port,  after  the  disaster  which  occasioned  them, 
and  subsequent  to  an  abandonment.  Nor  can 
it  make  any  difference  whether  an  abandon- 
ment be  immediately  followed  by  acceptance 
or  not.  The  party  ultimately  benefited  by  the 
repairs  should  pay  for  them.  The  underwrit- 
>ers  were  entitled  to  the  freight  earned  after 
.abandonment,  and  we  must  now  suppose  that, 
without  repairing,  she  was  in  no  condition  to 
have  earned  any.  The  captain,  being  the 
:  agent  of  the  assured,  might  have  borrowed 
money  of  the  plaintiffs  to  repair,  and  if  he  has 
taken  it  of  his  own  accord,  or  from  the  con- 
signees of  the  cargo,  it  can  make  no  difference 
if  they  choose  to  affirm  his  acts,  and  the  mon- 
eys have  been  properly  expended. 

My  greatest  difficulty  has  been  to  define  the 
extent  of  the  defendants'  responsibility  ;  that 
is,  whether  they  be  liable  as  joint  partners, 
with  the  other  underwriters,  or  only  in  pro- 
portion to  their  subscription.  The  case  is  ad- 
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mitted  *to  be  new  ;  at  least  no  decis-  [*1 13 
ion  on  the  point  can  be  found.  We  are,  then, 
at  liberty  to  adopt  a  rule  which  we  think  best 
adapted  to  do  complete  justice  between  the 
parties.  That  owners  of  vessels  are  liable, 
as  other  joint  partners,  is  not  denied ;  but 
then,  as  in  other  cases,  it  ought  to  be  a  part- 
nership of  mutual  consent,  and  the  world 
should  credit  them  as  such  ;  but  where  a  ves- 
sel, during  a  voyage,  is  thrown  upon  the  in- 
surers, who  take  it  only  for  the  purpose  of 
diminishing  a  loss,  and  with  no  other  view 
than  to  sell  her,  at  its  termination,  it  is  carry- 
ing the  general  principle  too  far,  to  consider 
them  in  the  light  of  common  partners  ;  nor  is 
it  necessary  for  the  security  of  third  persons 
that  they  should  be  thus  regarded.  When 
moneys  are  advanced  in  a  foreign  port,  for  re- 
pairing a  vessel,  it  is  on  the  credit  of  the  own- 
er who  sent  her  to  sea,  or  of  the  captain,  or  of 
the  vessel  itself,  or  of  all,  and  not  on  that  of 
the  underwriters,  who  are  altogether  unknown 
abroad.  In  this  case,  the  moneys  were  ad- 
vanced partly  on  the  credit  of  the  Messrs. 
Rhinelanders,  and  partly  on  bottomry,  and 
there  can  be  but  little  doubt  that,  if  ignorant 
of  the  abandoment  at  the  time  of  the  advance, 
the  lender  might  recover  against  them,  who 
would  have  their  remedy  over  against  the  un- 
derwriters, if  it  turned  out  that  the  repairs 
were  made  after  abandonment.  In  the  latter 
case,  the  underwriters  would  be  responsible, 
according  to  their  contract,  that  is,  in  propor- 
tion to  their  respective  subscriptions ;  for  the 
suit  would  then  be  between  the  immediate 
parties  to  the  policy ;  why,  then,  if  the  lender 
chooses,  in  the  first  instance,  to  resort  to  them, 
and  not  to  the  former  owner,  should  the  nat- 
ure and  extent  of  their  liability  be  different? 
It  is  of  little  weight  to  say,  that  assurers  are 
not  obliged  to  accept  of  a  vessel ;  such  accept- 
ance is,  generally,  an  act  of  necessity ;  it  is 
the  only  means  left  to  indemnify  them,  in 
some  degree,  for  a  total  loss,  and  even  this  in- 
demnity they  will  be  deprived  of,  if  it  exposes 
them  to  the  consequences  of  a  partnership  li- 
ability. 

In  voluntary  partnerships,  each  one  has  a 
choice  of  his  associates ;  but  if  a  case  like  the 
present  be  governed  by  the  rules  of  common 
partnerships,  a  man  of  property,  whether 
*he  pleases  or  not,  may  find  himself  a  [*114 
partner  with  others  who  may  all  be  insolvent. 
An  underwriter,  after  subscribing  a  policy, 
has  no  control  over  it.  The  assured  presents 
it  to  whom  he  pleases,  and  precludes  all  possi- 
bility of  choice,  as  to  his  other  partners ;  no 
prudent  man,  on  these  terms,  would  continue 
an  assurer. 

The  extreme  injustice  of  making  a  solvent 
pay  for  a  bankrupt  underwriter,  where  such 
liability  is  not  expressly  understood,  in  the 
first  instance,  is  too  evident  to  require  illustra- 
tion. It  is  an  inconvenience  against  which 
the  policy  itself  has  not  guarded,  nor  has  such 
responsibility  ever  before  been  insisted  on. 
Why  should  a  man,  who  subscribes  for  only 
$100,  without  any  view  to  purchase,  pay,  not 
only  his  own  proportion  of  repairs,  but  also 
that  of  some  adventurer,  or  gambler,  who  may 
have  underwritten  $10,000  after  him,  on  the 
same  risk,  and  who,  at  the  very  time  was,  per- 
haps, not  worth  a  shilling?  If,  voluntarily, 
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he  had  associated  with  such  a  man  in  the  pur- 
rh:iM-.  tlici-i'  \\Hiilii  n<>  lun.ircr  In-  any  lianNiip, 
because,  knowing  the  law,  he  was  apprised  of 
the  risk  he  ran,  and  was  willing  to  meet  it. 
"It  is  not  enough,"  says  Watson  (Law  of  Part- 
nership, p.  5),  "to  form  a  partnership,  that 
two  or  more  persons  hold  anything  in  common, 
such  as  legatees,  donees,  or  purchasers  of  the 
same  thing,  for  this,  not  implying  the  recipro- 
cal choice  of  the  parties,  cannot  link  them  to- 
gether in  partnership.  All  the  parties  ought, 
reciprocally,  to  choose  and  approve  of  one 
another,  in  order  to  form  among  themselves 
that  sort  of  tie  which  is  a  kind  of  brotherhood;" 
societas  jus  otuodammodof rater  nitatis  in  se  habet, 
I  concur,  therefore,  in  the  opinion  just  deliv- 
ered. 

KENT,  Ch.  J.  By  the  accepted  abandon- 
ment, the  defendants  became  part  owners  of 
the  ship,  and  this  ownership  is  to  be  computed 
from  the  time  of  the  loss.  Abandonment  has 
this  retrospective  effect :  and  it  amounts  to  a 
complete  transfer  of  the  property.  (2  Caines, 
284;  United  Insurance  Company  v.  Robinson  & 
Hartshorne;  2  Emerigon,  194-196;  Pothier, 
Contrat  d'  Assurance,  n.  138.)  Whether  the 
practice  be  to  execute  an  assignment,  also,  I 
do  not  know,  though  it  seems  not  to  have  been 
done  in  the  case  of  Leatham  v.  Terry  (3  Bos. 
&  Pull.,  479),  until  the  underwriters  them- 
115*]  selves,  afterwards,  *sold  the  ship.  The 
very  essence  of  abandonment  consists  in  a  ces- 
sion of  the  property ;  and  being  in  writing, 
and  accepted,  the  insurers  are  to  be  considered 
as  the  legal  owners ;  as  they,  afterwards,  act- 
ed upon  that  cession,  and  took  charge  of  the 
ship,  they  are,  at  least,  concluded  from  con- 
testing the  question  of  ownership  in  the  pres- 
ent suit. 

The  next  question  is,  how  far  they  are  li- 
able, as  owners,  for  the  acts  of  the  master 
while  at  Jamaica.  The  master,  in  a  case  of 
necessity,  may  sell  a  part,  or  hypothecate  the 
whole  of  the  cargo,  pending  the  voyage  ;  and 
for  such  sale  the  owner  of  the  vessel  will  be 
responsible.  But  the  present  is  not  such  a 
case,  for  the  cargo  had  arrived,  and,  except 
the  small  part  appropriated  at  Porto  Rico, 
was  delivered  at  Jamaica,  its  place  of  destina- 
tion. The  voyage,  as  to  the  cargo,  had  ended, 
and  the  master's  authority  over  it,  in  his  char- 
acter of  master,  was  gone.  The  cargo  was,  in 
judgment  or  law,  in  possession  of  the  consign- 
ees, of  whom  the  master  was  one.  The  sale 
of  the  cargo,  afterwards,  and  the  appropria- 
tion of  the  proceeds  to  the  repairs  and  arma- 
ment of  the  ship,  were  made  by  the  captain, 
and  Messrs.  Steele  &  Thomson,  as  joint  con- 
signees ;  and  no  doubt  they  were  responsible 
over  to  the  plaintiffs  for  this  appropriation  as 
for  a  breach  of  trust.  But  the  master  had  au- 
thority to  borrow  money  at  Kingston  for  the 
necessary  repairs  of  the  ship,  and  the  owners 
would  have  been  bound  to  refund  such  loan. 
The  question  is,  whether  the  plaintiffs,  as 
owners  of  the  cargo,  may  not  affirm  the  act  of 
their  consignees,  and  call  upon  the  owners  of 
the  vessel  for  the  amount  of  such  appropria- 
tion, in  like  manner  as  if  they  had  themselves 
advanced  the  money  in  the  first  instance.  A 
subsequent  ratification  is  equal  to  an  orininal 
mandate  (RatiJiabitio  mandate  comparator. 
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Dig.,  lib.  46,  tit.  8,  1.  12,  sec.  46);  and  I  in- 
cline to  think  the  plaintiffs  have  a  right  of 
action,  equally  as  if  the  proceeds  of  the  cargo 
had,  by  their  order,  been  applied  to  the  re- 
pairs of  the  ship. 

The  third  point  that  arises  in  this  case  is,  how 
far  the  repairs  made  at  Jamaica  were  neces- 
sary, under  the  circumstances  in  which  the 
vessel  was  placed.  On  this  *point  I  [*116 
have  no  hesitation  to  exclude  from  the  item  of 
necessaries  the  whole  expenditure  of  arming 
the  ship.  There  are  no  f  acts  stated  in  the  case 
from  which  we  can  infer  the  necessity  of 
doing  it  at  Jamaica,  and,  not  in  the  first  in- 
stance, at  New  York.  The  arming  of  the  ship 
changed  her  character,  and  was  calculated  to 
affect  her  destiny  ;  and  unless  the  necessity 
was  palpable  and  pressing,  such  an  expendi- 
ture ought  not  to  be  allowed. 

Deducting  that  part  of  the  expense,  and  suf- 
fering the  other  charges  to  be  admissible,  the 
last  question  is,  how  far  are  the  defendants  re- 
sponsible, in  consequence  of  their  share  in  the 
ship  ?  They  insured  separately ;  and  the 
abandonment  was  made  to  them  separately, 
because  it  was  made  in  the  capacity  in  which 
they  stood  as  insurers.  They  became  owners 
of  an  aliquot  part,  in  the  ratio  which  their 
separate  subscription  bore  to  the  whole  sum 
insured  ;  and  it  required  a  special  agreement 
between  the  several  insurers  to  change  their 
separate  character  and  make  them  joint  part- 
ners, and  security  for  each  other.  Nothing  can 
be  more  plain  and  reasonable,  than  that  the 
character  in  which  they  started  should  con- 
tinue, until  changed  by  their  act  and  consent. 
No  such  act  appears  in  the  present  case.  They 
accepted  the  abandonment  in  the  capacity  in 
which  they  stood  as  insurers.  Their  responsi- 
bility as  owners  was  as  distinct  as  their  respon- 
sibility as  insurers.  Their  uniting  in  a  letter  to 
Mr.  Hartshorne  is  no  evidence  of  copartner- 
ship, or  that  they  meant  to  engage  for  each 
other.  They  united  onlv  in  making  the  same 
person  agent  for  all.  To  make  separate  un- 
derwriters responsible  for  each  other,  and  to 
adjudge  them  partners,  by  mere  operation  of 
law,  and  in  consequence  of  an  abandonment 
which  could  not  be  resisted,  would  be  destruc- 
tive of  that  species  of  insurance.  It  would  be 
manifestly  unjust,  for  no  person  ought  to  be 
bound  without  his  knowledge  and  assent. 
There  is  no  color  for  an  inference  of  that  as- 
sent in  the  present  case. 

In  the  case  of  Hoare  v.  Dawes  (Doug.,  371), 
a  broker  was  employed  by  a  number  of  per- 
sons to  purchase  a  lot  of  tea,  of  .which 
*each  ,were  to  have  their  separate  [*  1 1 7 
shares,  and  he  made  the  purchase.  It  was  held 
that  they  were  not  partners  in  the  purchase, 
because  there  was  no  undertaking  by  one  to 
advance  money  for  another,  nor  any  agree- 
ment to  share  with  one  another  in  the  profit  or 
loss.  Lord  Mansfield  observed,  that  it  would 
be  most  dangerous,  if  the  credit  of  a  person 
who  engages  for  a  fortieth  part,  for  instance, 
should  be  considered  as  bound  for  all  the  other 
parts.  So,  in  the  case  of  Coope  et  al.  v.  Eyre 
et  al.  (III.  Black.,  37),  several  persons  entered 
into  an  agreement  to  purchase  a  quantity  of 
oil,  in  the  name  of  A  only,  and  to  take  aliquot 
shares  of  the  purchase  ;  but  as  it  did  not  ap- 
pear that  they  were  jointly  to  resell  the  goods, 
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they  were  held  not  to  be  partners.  There  was 
no  community  between  them  as  to  profit  or 
loss.  Each  party  was  to  have  a  distinct  share, 
and  to  manage  it  according  to  his  discretion. 
The  principle  contained  in  these  cases  was 
adopted  by  this  court  in  the  case  of  Holmes  v. 
The  United  Insurance  Company  (July  Term, 
1801), '  and  they  are  applicable  to  the  point 
before  us.  The  true  rule  was  applied  by  the 
Court  of  Chancery  in  the  case  of  Speering  v. 
De  Grave  (2  Vern.,  643),  where  it  was  decreed 
that  for  appropriations  by  the  master  to  the 
necessary  wants  of  the  ship,  the  owners  should 
pay  in«  proportion  to  their  respective  shares  and 
interests  in  the  ship. 

The  result  of  my  opinion,  accordingly,  is, 
that  the  plaintiffs  are  entitled  to  receive  from 
the  defendants  a  proportion  of  the  proceeds  of 
the  cargo  applied  to  the  refitting  of  the  ship  at 
Kingston,  but  not  for  what  was  applied 
towards  arming  the  said  ship,  or  increasing  her 
complement  of  men  ;  and  that  such  proportion 
is  to  be  the  same  between  the  sum  they  are  to 
pay  and  the  whole  sum  so  applied,  as  there 
was  between  the  sum  the  defendants  sub- 
scribed and  the  whole  amount  of  the  subscrip- 
tion. 

SPENCER,  J.,  and  TOMPKINS,  J.,  concurred 
in  the  opinions  delivered  by  the  other  judges. 

Judgment  for  the  plaintiffs,  ut  supra. 
Cited  in— 96  TJ.  S.,  651. 


1 18*J    *BIRD,  SAVAGE  &  BIRD 

v. 
PlERPOINT. 

1.  Partnership — Bankruptcy — Two  Partners  in 
England  and  One  Here — Parties  to  Action 
Here.  2.  ^Evidence. 

Two  of  three  partners  become  bankrupts  in  En- 
gland, the  other  residing  in  this  country,  was  de- 
clared a  bankrupt  under  the  law  of  the  II.  S.  An 
action  of  assumpsit  was  brought  in  the  names  of  all 
the  partners  to  recover  a  debt  due  before  the  bank- 
ruptcy. 

Ought  not  the  assignees  of  the  bankrupt  partner 
to  have  been  made  parties  to  the  suit  ? 

Qucere,  if  the  assignees  of  the  bankrupt  partner  in 
England  can  sue  here.  The  bankruptcy  of  the 
plaintiffs  may  be  given  in  evidence  under  the  gen- 
eral issue.  Quaere.* 

Citations— 3  Cai.,  154 ;  1  H.  Bl.,  131,  n. :  8  T.  R.,  140 : 
1  Esp.,  140, 170 ;  3  T.  R.,  433 ;  1  East,  11 ;  Cowp..  530 ;  1 
Atk.,  252;  Cowp.,  824;  Bankrupt  Law,  sec.  50;  1 
Esp.,  140,  170 ;  7  T.  R.,  296:  1  Bos.  &  Pull.,  73,  n. ;  2 
Strange,  820;  Bull.  N.  P.,  152;  Buller,  153;  IT.  R., 
619 ;  1  Bos.  &  Pull.,  45 ;  L.  U.  S.,  6th  Cong.,  seas.  1,  ch. 
19,  sec.  13  ;  Willes,  467;  6  Ves.,  Jun.,  314;  1  Saund., 
291, /.fir. 

THIS  was  an  action  of  assumpsit,  for  goods 
sold  and  delivered.  Plea,  non  assumpsit. 
The  cause  was  tried  before  Mr.  Justice  Living- 
ston, at  the  New  York  sittings,  on  the  14th 
January,  1805.  On  the  trial,  the  plaintiffs 
proved  their  account  for  the  goods  sold,  and 
there  rested  the  cause.  The  defendant  then 

1.— Since  reported.    See  2  Johns.  Cas.,  329. 
*See  Abraham  y.  Plestoro,  3  Wend.  Rep.,  538,  and 
the  cases  there  cited. 
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offered  to  prove  that  the  plaintiffs  were  joint 
partners  in  trade  in  England,  under  the  firm  of 
Bird,  Savage  &  Bird,  and  in  this  country, 
under  the  firm  of  Robert  Bird  &  Co.,  and  that 
prior  to  the  commencement  of  the  present 
suit,  Henry  M.  Bird  and  Benjamin  Savage,  two 
of  the  partners,  were  duly  declared  bankrupts 
in  Great  Britain,  where  they  resided,  and  that 
their  property  had  been  assigned,  pursuant  to 
the  laws  of  that  country  ;  that  Robert  Bird, 
the  other  partner,  prior  to  this  action,  was  de- 
clared a  bankrupt  in  this  State,  according  to 
the  Bankrupt  Act  of  the  United  States,  and 
that  his  property  was  duly  assigned  in  con- 
formity to  the  act.  This  evidence  was  over- 
ruled by  the  judge. 

The  defendant  then  offered  to  prove,  that 
previous  to  the  commencement  of  this  action, 
and  before  the  plaintiffs  were  severally  de- 
clared bankrupts,  they  did,  on  the  3d  day  of 
December,  1802,  make  an  assignment  of  part 
of  their  property  to  R.  Harison,  in  trust,  for 
certain  of  their  creditors  ;  and  the  counsel  for 
the  plaintiffs  were,  at  the  same  time,  called  on 
to  say  whether  the  present  suit  was  prosecuted 
for  the  benefit  of  the  said  assignee,  to  which 
they  declined  making  any  reply.  The  evidence 
was  also  overruled,  and  a  verdict  was  found 
for  the  plaintiffs. 

A  motion  was  made,  in  behalf  of  the  de- 
fendant, to  set  aside  the  verdict,  for  the  misdi- 
rection of  the  judge.  The  case  was  argued,  at 
the  last  term,  by  Messrs.  Benson  and  Radcliff 
for  the  plaintiffs,  and  Messrs.  Riggs  and  Hari- 
son (Mr.  Hoffman  on  the  same  side)  for  the 
defendants. 

The  court  being  divided,  the  judges  now  de- 
livered their  opinions,  seriatim. 


*SPENCER,  J.  The  only  question 
which  can  arise  in  this  case  is,  whether  the 
plaintiffs  are  proper  parties  to  maintain  the  suit. 
As  it  respects  the  assignment  to  Mr.  Harison, 
independently  of  its  not  being  a  defense  at  law 
to  the  defendant,  it  is  special  in  its  nature,  and 
does  not  transfer  this  debt.  In  regard  to 
Henry  M.  Bird  &  Savage,  their  discharge  in 
England  cannot  be  taken  notice  of  here  ;  the 
case  of  Van  Raugh  v.  Van  Arsdaln  (3  Caines, 
154),  is  decisive  that  this  court  will  not  suffer 
the  discharge  of  an  insolvent,  under  the  laws 
of  a  State  where  he  is  domiciled,  to  operate 
against  a  creditor  who  resides  without  that 
State,  and  whose  debt  was  contracted  else- 
where. If  we  will  not  take  notice  of  the  act 
of  insolvency,  under  such  circumstances,  in 
favor  of  the  insolvent,  whose  whole  property 
has  been  devested  to  satisfy  his  creditors,  sure- 
ly we  cannot  notice  the  bankruptcy  in  En- 
gland, to  defeat  the  recovery  of  a  debt  indis- 
putably just.  The  courts  of  chancery  (1  H. 
Black.,  131,  in  notes;  Solomons  v.  Ross  ;  Jottet 
v.  Deponthieu  ;  Neal  v.  Cottingham)  in  En- 
gland have,  it  is  true,  recognized  the  assignees 
or  curators  of  a  bankrupt's  estate,  which  was 
assigned  abroad  ;  but  it  was  solely  on  the 
principle  that  the  assignment  was  for  a  valua- 
ble consideration,  and,  therefore,  it  was  not 
that  the  foreign  bankruptcy,  as  such,  had  any 
operation  beyond  the  country  where  it  oc- 
curred. It  remains  to  inquire  what  effect  the 
bankruptcy  of  Robert  Bird  has  upon  the  ques- 
tion. The  defendant's  counsel  insists  that  his 
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assignees  ought  to  be  joined  in  the  action  in- 
stead of  him,  his  legal  rights  having  been 
Tested  in  them.  If  this  was  a  case  of  a  bank- 
rupt without  partners,  the  objection,  I  incline 
to  think,  would  be  conclusive  ;  but  the  part- 
ners abroad,  of  whose  bankruptcy  we  can  take 
no  notice,  have  a  right  to  the  partnership 
fund,  to  discharge  the  debts  due  from  them, 
without  the  embarrassments  and  restraints 
which  the  uniting  the  names  of  the  assignees 
of  one  of  the  partners  might  impose. 

I  have  met  with  no  case  but  that  of  Eckhardt 
-v.  Wilson  (8  Term  Rep.,  140),  which  requires 
the  assignees  of  a  bankrupt  to  be  joined. 
That  is  a  very  recent  case,  and  not  authorita- 
tive here ;  but  besides  this,  the  bankruptcy 
was  pleaded  in  bar,  and  it  did  not  operate  as  a 
1 2O*]  surprise  on  the  plaintiffs.  I  do  *not, 
however,  rest  my  opinion  on  the  form  of  the 
pleading,  but  on  the  necessity,  convenience, 
and  intrinsic  propriety  of  suffering  the  solvent 
partners  to  collect  the  debts  of  the  firm.  I  lay 
great  stress  on  the  circumstance  that  this  is 
not  a  controversy  between  the  partners  in 
England  and  the  assignees  of  Robert  Bird ;  but 
is  a  mere  evasion  and  shift  of  an  acknowledged 
debtor,  to  turn  his  creditors  round.  The  cases 
of  Silk  v.  Osborn  and  Evans  v.  Brown,1  pro- 
ceeded on  the  principle,  that  however  the  ques- 
tion might  be  between  the  bankrupt  and  his 
assignees,  that  it  did  not  lie  in  the  mouth  of  a 
third  person  to  set  up  this  defense.  In  my 
opinion  the  plaintiffs  are  entitled  to  the  postea. 

THOMPSON,  J.  The  questions  presented  for 
the  consideration  of  the  court  are,  whether, 
admitting  the  truth  of  what  was  offered  to  be 
proved,  there  are  proper  parties  on  the  record  ; 
.and,  if  not,  whether  advantage  can  be  taken  of 
it  under  the  plea  of  non  assumpsit. 

Our  bankrupt  law  declares  that  after  the  as- 
signment, neither  the  bankrupt  nor  his  trust- 
ees shall  have  power  to  recover  or  discharge 
any  debts,  which  pass  by  the  assignment ;  but 
the  assignee  shall  have  such  remedy  to  recover 
the  same,  in  his  own  name,  as  such  bankrupt 
might  have  done,  if  no  commission  had  issued. 
It  is  not  pretended  but  that  the  demand  for 
which  the  present  action  is  brought,  originated 
before  the  bankruptcy,  and  passed  by  the  as- 
signment, which  must,  under  the  statute,  vest 
in  the  assignees  a  legal  right.  The  statute  goes 
far  towards  negativing  the  power  of  the  as- 
signees to  use  the  bankrupt's  name,  in  actions 
for  demands  which  passed  by  the  assignment ; 
it  says  that  neither  the  bankrupt,  nor  his  trust- 
ees, shall  have  power  to  recover  or  discharge 
such  debts.  Perhaps,  however,  this  may  be 
understood  to  mean,  that  they  shall  not  have 
power  to  do  this,  so  as  to  inure  to  the  benefit 
of  the  bankrupt.  But  there  can  be  no  good 
reason  why  the  assignees  should  not  prosecute 
in  their  own  names. 

The  construction  given  to  the  English  bank- 
rupt law,  which,  in  this  respect,  is  analogous 
to  ours,  is,  that  the  name  of  the  bankrupt  can- 
121*]  not  be  legally  used  in  a  suit  after  *his 
bankruptcy  to  recover  a  demand  which  passed 
by  the  assignment.  Thus,  in  an  action  by 
assumpsit  by  several  partners,  the  defendant 

1.— 1  Esp.  Rep.,  140, 170.  In  these  cases  the  plaint- 
iffs were  uncertlflcated  bankrupts. 
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pleaded  in  bar  the  bankruptcy  of  one  of  them, 
and  the  plea  was  held  good.  (Eckhardt  v.  Wil- 
son, 8  Term  Rep.,  140.)  The  court  said  the 
plea  showed  not  merely  that  there  were  other 
persons  (namely,  the  assignees  of  the  bankrupt 
partner)  who  ought  to  have  sued  with  the 
plaintiff,  but  that  one  of  the  plaintiffs  could 
not  sue  at  all.  This  case  also  shows  that  the 
assignees  of  a  bankrupt  partner  may  be  joined 
in  the  same  suit  with  the  other  partners.  And 
it  has  also  been  held  in  the  English  courts 
(Hancock  v.  Haywood,  3  Term  Rep.,  438),  that 
the  assignees  of  partners,  against  whom  sep- 
arate commissions  of  bankruptcy  have  issued, 
may  be  joined  in  the  same  suit  to  recover  a 
debt  due  to  the  bankrupts  jointly.  Perhaps 
we  ought  not  so  far  to  take  notice  of  foreign 
bankruptcies  as  to  compel  prosecutions  to  be 
carried  on  here  in  the  name  of  the  assignees  ; 
yet  I  think  we  ought  to  recognize  the  rights  of 
the  assignees,  so  far  as  to  allow  them  to  prose- 
cute in  their  own  names  if  they  please.  (Smith 
v.  Buchanan,  1  East,  11.)  But  whatever  may 
be  the  proper  course  of  proceeding,  with  re- 
spect to  foreign  bankruptcies,  we  are  bound  to 
take  notice  of  bankruptcies  happening  here, 
and  the  assignees  of  Robert Birdought  to  have 
been  joined  either  with  his  copartners  or  their 
assignees. 

In  the  case  of  Evans  et  al.  v.  Mann  (Cowp., 
570),  the  court  laid  it  down  as  a  general  rule, 
that  where  the  assignees  bring  an  action,  on  a 
contract  made  by  the  bankrupt  before  his 
bankruptcy,  they  must  state  themselves  to  be 
assignees.  There  may  be  cases  where  the  as- 
signees have  been  permitted  to  prosecute  in  the 
name  of  the  bankrupt ;  but  I  apprehend  it  has 
been  allowed  in  no  case,  except  upon  contracts 
made  by  the  bankrupt,  after  his  bankruptcy, 
and  before  he  obtained  his  certificate.  When 
the  assignees  are  appointed,  all  the  estate  and 
effects  of  the  bankrupt  are  vested  in  them ; 
and  he  is  incapable  of  carrying  on  trade,  or 
contracting  for  his  own  benefit,  until  he  has 
obtained  his  certificate.  All  the  estate  ac- 
quired by  him,  or  contracts  made  between 
these  two  periods,  are  to  inure  to  the  benefit 
of  *his  creditors,  and  are  vested  in  his  [*  122 
assignees  (1  Atk.,  252;  Ex-parte  Proudfoot, 
Cowp.,  824 ;  Martin  v.  CfHara;  Bankrupt 
Law,  sec.  50),  except,  perhaps,  that  which  may 
be  the  fruits  of  the  personal  labor  of  the  bank- 
rupt. (1  Espinasse's  Cases,  140,  170.)  And 
though  the  assignees  might,  undoubtedly, 
prosecute  suits  in  their  own  names,  on  con- 
tracts thus  made  by  an  uncertificated  bank- 
rupt, yet  they  may  also  use  the  name  of  the 
bankrupt,  because,  by  operation  of  law,  he  is 
considered  their  agent.  (Cowp.,  570,  Evans 
v.  Mann;  7  Term  Rep.,  296,  Webb  v.  Ward.) 

It  remains  only  to  inquire  whether  this  de- 
fect of  parties  can  be  taken  advantage  of  upon 
the  trial,  under  the  plea  of  non  assumpsit.  I 
understand  the  general  rule  to  be,  that  for  de- 
fect of  parties  plaintiffs  advantage  may  be 
taken  of  it  upon  the  trial,  but  the  want  of 
proper  parties  defendants  must  be  pleaded. 
(Scott  v.  Godwin;  Barnard  v.  Kenworthy,  1  Bos. 
&  Pull.,  73,  note.)  The  reason  of  the  rule  is 
obvious.  Plaintiffs  are  presumed  to  know 
their  own  rights,  and  all  the  persons  interested 
in  the  subject  of  prosecution,  and,  therefore, 
cannot  be  surprised  by  the  inquiry.  It  is  not 
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so  with  respect  to  defendants.  There  may  be 
secret  partners  unknown  to  the  plaintiffs  ;  and 
if  the  defendants  take  advantage  of  this,  they 
must  plead  it,  and. thereby  furnish  the  plaint- 
iffs with  proper  parties  to  prevent  surprise. 
Thus,  in  the  case  of  Graham  et  al.  v.  Robert- 
son  (2  Term  Rep.,  282),  Buller,  J.,  nonsuited 
the  plaintiffs,  because  from  the  evidence  it  ap- 
peared that  they  had  not  united  with  them  all 
parties  interested,  which  nonsuit,  on  a  motion 
to  set  it  aside,  was  ruled  to  have  been  properly 
granted.  This  rule  has  been  too  long  settled 
to  be  now  shaken.  (2  Stra.,  820  ;  Butler's  N. 
P.,  152.)  And  in  the  case  of  Hopkins  v.  Dewar 
(Buller,  153),  in  an  action  of  assumpsit  for 
work,  labor  and  services,  proof  that  the  plaint- 
iff was  a  bankrupt,  at  the  time  of  the  work  and 
labor  done,  was  held  sufficient  to  nonsuit  him. 
I  am,  therefore,  of  opinion  that  proof  of  the 
bankruptcy  of  Robert  Bird,  at  least,  ought  to 
have  been  received,  and  that  a  new  trial  must 
be  awarded,  with  costs  to  abide  the  event  of 
the  suit. 

123*J  *LIVINGSTON,  J.  The  first  question 
which  occurs  is,  whether  the  assignees  of  Henry 
M.  Bird  and  Benjamin  Savage  should  have  been 
parties.  I  have  ever  been  disposed  to  take 
notice  of  assignments  under  the  bankrupt  laws 
of  other  countries,  to  sustain  suits  on  them  and 
to  consider  the  bankrupt  discharged  from  all 
his  creditors  wherever  they  be ;  but  since  our 
decision  in  Van  Raugh  v.  Van  Arsdaln  (3 
Caines,  154),  they  must  be  regarded  as  volun- 
tary transfers,  which  cannot  have  the  effect  of 
enabling  assignees  to  sue  in  their  own  names, 
for  a  chose  in  action.  It  would  be  inconsist- 
ent to  allow  creditors  residing  here  to  sue  the 
bankrupt  in  our  courts,  and  at  the  same  time 
permit  the  assignee  to  recover  his  property  in 
this  country.  It  would  be  holding  him  liable, 
and  at  the  same  time  incapacitating  him  from 
paying.  But  if  these  assignees  were  not  neces- 
sary parties,  it  is  said  those  of  Robert  Bird 
were.  This  presupposes  a  right  in  them  to  in- 
termeddle with  the  collection  of  debts  due  to 
the  firm  ;  but  no  such  right  exists.  It  is  well 
settled,  that  a  joint  estate  must  be  first  applied 
to  payment  of  demands  on  it ;  and  that  sep- 
arate creditors  of  the  several  partners  can  only 
claim  the  surplus  belonging  to  each,  after  all 
claims  on  the  joint  fund  are  satisfied. 

It  may  be  doubted  whether  Robert  Bird's 
assignees  can  discharge  a  debt  due  to  the  part- 
nership. Why,  then,  make  them  plaintiffs, 
which  might  only  give  them  a  right  to  receive 
the  sum  in  controversy,  to  the  prejudice  of  the 
other  partners,  and  of  general  creditors  ?  If 
the  only  pretensions  which  Robert  Bird's  as- 
signees'have  is  to  call  upon  the  house  of  which 
he  was  a  partner,  for  his  proportion  of  the 
joint  estate,  after  satisfaction  of  their  credi- 
tors, his  right  to  sue  for  such  estate,  in  con- 
junction with  his  partners,  cannot  be  devested. 
It  is  better  that  joint  debts,  notwithstanding 
the  bankruptcy  of  one  partner,  should  be  col- 
lected in  the  ordinary  way,  as  if  no  misfort- 
une had  intervened,  than  to  introduce  consid- 
erable confusion  on  the  record  by  taking  notice 
of  it.  If  there  be  precedents  of  declarations 
in  this  form  (for  the  one  in  Hancock  v.  Hay- 
ceood,  3  Term  Rep.,  433,  which  was  cited,  is 
124*]  not  in  point),  they  are  very  rare  ;  *and 
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nothing  short  of  an  adjudged  case  would 
convince  me  of  the  necessity  of  it.  It  is  one 
thing  for  such  declarations  (although  I  much 
doubt  whether  any  are  to  be  found)  to  pass 
(tub  silentio,  and  another  to  say  that  such  a 
form  only  is  good.  The  assignment  to  Mr. 
Harison  was  also  properly  rejected,  not  be- 
cause it  was  fraudulent,  for  its  object  is  fair 
and  laudable  ;  but  because,  being  voluntary, 
it  could  not  vary  the  mode  of  suing  at  common 
law,  or  defeat  an  action  brought  in  the  names 
of  the  present  plaintiffs. 

But  if  mistaken  in  all  these  points,  the  ver- 
dict ought  not  to  be  disturbed,  because,  if  any 
of  the  matters  relied  on  were  sufficient  to  bar 
or  abate  the  action  they  ought  to  have  been 
pleaded.  Courts  have  already  gone  far  enough 
in  admitting  special  matter  to  be  given  in  evi- 
dence under  the  general  issue  in  matters  of 
assumpsit.  No  one  reason  can  be  given  why 
a  plaintiff  in  such  a  suit  is  not  entitled  to  be 
apprised  of  his  adversary's  defense,  as  well 
as  in  any  other.  In  actions  on  promissory 
notes,  when  the  payee  is  not  plaintiff,  it  should, 
emphatically,  be  necessary  to  plead  or  give 
notice  of  every  defense ;  for,  as  the  law  is  now 
supposed  to  be,  innocent  indorsees  of  such 
paper  are  every  day  surprised  by  evidence  of 
usury,  or  other  matter,  of  which  they  cannot 
have  any  knowledge,  and  of  course,  must  be 
unprepared  to  meet  it.  The  inconvenience  of 
this  indulgence  is  so  palpable,  that  nothing 
should  induce  us,  notwithstanding  the  general 
expressions  we  sometimes  meet  with,  to  ex- 
tend the  rule,  so  as  to  embrace  a  single  defense, 
not  already  decided  on,  as  proper  under  non 
assumpsit.  Nor  is  this  case  within  the  general 
rule,  as  laid  down  by  Lord  Chief  Baron  Gil- 
bert. "  On  this  issue,"  says  he,  "  everything 
may  be  given  in  evidence  which  disaffirms  the 
contract,  for  that  goes  to  the  gist  of  the  action, 
since,  if  there  be  no  contract  to  be  performed, 
at  the  commencement  of  the  action,  there 
could  be  no  trespass  for  the  non  performance 
of  it,  and  therefore,  a  release  goes  to  the  gist 
of  this  action,  for  it  shows  there  was  no  con- 
tract at  the  time  the  action  was  commenced  ; 
so  everything  which  shows  the  contract 
*to  be  void,  as  nonage,  or  more  money  [*125 
lost  at  play  than  the  statute  allows,  may  be 
given  in  evidence  on  the  general  issue ;  for  on 
&  void  contract,  the  plaintiff  has  no  right  of 
'action,  therefore  this  and  the  like  go  to  the 
gist  of  the  action.  Whatever  goes  to  show 
there  was  no  contract,  or  that  it  was  performed, 
or  paid,  or  released,  or  that  there  was  no  con- 
sideration, and  discharged,  goes  to  the  gist  of 
the  action,  and  need  not  be  pleaded."  With- 
out indulging  the  presumption  of  examining 
the  reasons  assigned  by  this  great  man  for  the 
law  as  laid  down  by  him,  it  is  certain  the  pres- 
ent case  is  not  embraced  by  this  rule,  and  still 
less  by  the  reason  of  it. 

The  defense  here,  so  far  from  establishing 
that  there  was  no  contract,  or  that  it  was  per- 
formed, or  released,  or  paid,  or  from  having 
anything  to  do  with  the  gist  of  the  action,  ad- 
mitted the  assumpsit,  and  that  it  is  in  full 
force  and  unperformed,  only  advancing  a  col- 
lateral matter,  which  was  to  have  no  other 
effect  than  to  turn  the  plaintiffs  round.  It  is 
no  argument  to  say  that  this  matter,  resting  in 
the  plaintiffs'  knowledge,  they  were  bound  to 
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take  notice  of  it.  The  answer  is,  that  they 
were  not  obliged  to  be  ready  to  repel  any  de- 
fense which  they  were  not  apprised  would  be 
set  up.  Notwithstanding  the  bankruptcy  of 
all  the  parties,  they  might,  by  some  matter  ex 
po»t  facto  their  discharge,  have  shown  that  a 
right  to  sue  revested  in  them,  or  as  was  done 
in  Winch  v.  Seely  (I  Term  Rep.,  619),  that  this 
debt  did  not  pass  under  the  commission.  It  is 
not  like  the  case,  therefore,  of  a  person  suing 
when  he  must  know  either  that  no  cause  of 
action  ever  existed,  or  that  it  was  absolutely 
done  away  before  this  suit  was  commenced. 
It  comports  perfectly  with  the  rule  of  Baron 
Gilbert,  to  say,  that  whatever  does  not  deny  a 
right  of  action,  or  go  to  to  the  gist  of  it,  but 
only  alleges  that  the  plaintiffs  have  parted 
with  their  right,  or  that  it  had  been  transferred 
by  law  to  others,  ought  always  to  be  pleaded. 
T^his  imposes  no  hardship  on  defendants,  and 
if  they  do  not  choose  to  resort  to  special  plead- 
ing, they  have  no  excuse,  since  the  "act  for 
126*]  the  *amendment  of  the  law,"  for  not 
subjoining  to  the  general  issue,  a  notice  of 
what  they  intend  to  rely  on. 

There  is  a  case,  I  admit  (Eckhardt  v.  Wilson, 
8  Term  Rep.,  140),  which  goes  the  full  length 
of  deciding  that  the  assignees  of  a  bankrupt 
should  be  joined  with  his  solvent  partners ; 
but  besides  that  this  case  is  no  authority  here, 
it  is  so  contrary  to  the  spirit  of  several  other 
English  adjudications  that  it  is  impossible  to 
reconcile  the  one  with  the  others.  In  Fowler 
v.  Down  (1  Bos.  &  Pull.,  45),  the  bankrupt 
was  not  only  permitted  to  sue  in  his  own  name, 
but  the  whole  court  adopted  this  principle, 
which  is  too  reasonable  not  to  receive  every- 
one's assent,  that  if  the  assignees  do  not  dis- 
pute the  bankrupt's  right  to  sue,  third  persons, 
and  those  who  have  contracted  with  him,  shall 
not ;  and  Justice  Rooke  adopts,  as  a  mode  of 
preventing  any  liability  to  the  assignees  in  a 
subsequent  action,  the  giving  them  notice  of 
the  pending  suit,  that  they  may  take  such 
measures  as  they  may  think  proper.  Lord  Ken- 
yon,  in  Silk  v.  Osborn  (1  Esp.  Rep.,  140),  says 
nearly  the  same  thing,  that,  "however  the 
question  might  be  between  the  bankrupt  and 
his  assignees,  it  did  not  lie  in  the  mouths  of 
third  persons  to  set  up  the  plaintiff's  bank- 
ruptcv  as  a  defense."  In  Evans  v.  Brown  (1 
Esp.  Rep.,  170),  his  lordship  not  only  permit- 
ted a  bankrupt  to  maintain  a  suit  for  money 
lent,  but  says  expressly,  that  if  it  did  belong 
to  the  assignees,  when  recovered,  about  which 
there  was  some  dispute,  he  would  not  permit 
the  bankruptcy  to  be  set  up  in  bar.  All  these 
decisions  appear  to  proceed  on  this  principle, 
that  the  party  by  his  contract  is  estopped  to 
dispute  the  bankrupt's  right  to  sue.  Leaving 
to  others  to  reconcile  the  inconsistency  of  the 
decision  in  Eckhardt  v.  Wilson  with  other  cases 
here  mentioned,  I  shall  only  observe  that  in 
that,  and  in  most  other  cases  where  the  party 
intended  to  rely  on  the  plaintiff's  bankruptcy, 
it  was  done  by  pleading.  The  replications 
in  Eckhardt  v.  Wil«on,  and  in  Winch  v.  Sheely, 
show  the  propriety,  nay,  absolute  necessity,  of 
pleading  this  matter,  or  of  giving  notice  of  it 
with  the  general  issue.  On  every  ground, 
therefore,  a  new  trial  must  be  denied. 

127*]     *KENT,  Ch.  J.    The  question  in  this 
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cause  is,  whether  the  suit  was  brought  by  the 
proper  parties ;  and  if  not,  then,  whether  the 
defendant  could  avail  himself  of  that  defect 
upon  the  trial  under  the  plea  of  the  general 
issue. 

The  late  act  of  bankruptcy  (L.  U.  S.,  6th 
Cong.,  sess.  1,  ch.  19,  sec.  18)  declared,  that 
after  the  assignment  the  bankrupt  should  not 
have  power  to  sue  for  his  debts,  but  that  the 
assignees  should  sue  in  their  own  names ;  and 
there  is  the  same  rule  under  the  English  sys- 
tem. (Evans  v.  Mann,  Cowp.,570.)  It  was  ac- 
cordingly held  and  ruled,  in  the  case  of  Eck- 
hardt el  al.  v.  Wilson  (8  Term  Rep.,  140),  that  to 
an  action  of  a&sumpsit  by  several  plaintiffs  it 
was  a  good  plea  in  bar  that  one  of  the  plaint- 
iffs had  become  bankrupt,  and  duly  assigned 
his  debts  and  effects  because  it  showed  that 
one  of  the  plaintiffs  could  not  sue  at  all,  and 
that  there  were  other  persons,  viz.,  the  as- 
signees of  the  bankrupt  partner,  who  ought 
to  have  sued  with  the  plaintiffs.  The  same 
point  was  held  by  Ashhurst,  J.,  in  the  case  of 
Graham  v.  Robertson  (2  Term  Rep.,  284),  where 
he  observed  that  if  the  money  for  which  the 
plaintiff  sued,  as  being  advanced  by  him,  was. 
paid  on  a  partnership  account,  the  other  part- 
ners who  had  become  bankrupts,  or  their  as- 
signees, ought  to  have  joined  in  the  suit.  I 
conclude,  from  the  words  of  our  statute,  and 
these  expositions  of  the  English  statutes, 
which  are  similar,  that  Robert  Bird  was  im- 
properly made  a  plaintiff  in  this  suit,  and  that 
instead  of  him  his  assignees  ought  to  have 
been  joined. 

It  is  also  a  question  whether  the  assignees 
of  the  two  English  bankrupts  ought  not  to 
have  brought  the  suit  in  their  own  names  in- 
stead of  the  names  of  the  bankrupts.  It  is 
not  essential  at  present  to  determine  this  point, 
since  we  perceive  that  there  is  one  improper 
person  made  a  party  ;  but  in  the  case  of  Smith 
v.  Buchanan  (1  East,  11),  Lord  Kenyon  said 
that  they  did  permit  assignees  of  bankrupts 
abroad,  deriving  titles  under  foreign  ordi- 
nances, to  sue  there  for  debts  due  to  the  bank- 
rupt's estate,  and  that  tbis  permission  was  on 
the  ground  that  the  right  to  personal  property 
must  be  governed  by  the  laws  of  the  count ry 
*where  the  owner  was  domiciled.  It  [*12H 
is  not,  indeed,  expressly  said,  though  I  think 
it  is  necessarily  to  be  implied,  that  such  suits 
were  permitted  to  be  brought  in  the  name  of 
the  assignee,  as  that  would  seem  to  follow  a 
recognition  of  his  right. 

It  was  considered,  upon  the  argument,  as 
leading  to  confusion  and  difficulty,  to  permit 
assignees  under  separate  and  distinct  commis- 
sions to  unite  in  one  suit.  But  so  long  as  the 
suit  is  for  a  joint  debt  due  to  the  several  bank- 
rupts whom  the  assignees  represent  in  their 
joint  capacity,  I  see  no  objection.  Assignees 
under  separate  commissions  united  in  the  case 
of  Hancock  v.  Hay  wood  (3  Term  Rep.,  433), 
and  the  court  said  the  suit  was  proper,  so  far 
as  the  demand  was  for  the  joint  debts  due  to 
both  the  bankrupts. 

It  was  also  suggested,  on  the  argument,  that 
separate  partners  could  not  separately  be  de- 
clared bankrupts,  as  to  their  partnership  con- 
cerns, but  I  apprehend  the  rule  to  be  other- 
wise. In  the  case  of  Cri&pe  v.  Perritt  (Wille's 
Rep.,  4H7;  see  6  Vesey,  Jun.,  814),  the  Court 
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of  C.  B.  decided,  after  much  consideration, 
that  a  separate  commission  might  be  taken  out 
against  one  partner  upon  the  petition  of  a 
joint  creditor.  It  was  also  the  opinion  of  the 
court,  in  that  case,  that  the  words  "  creditors" 
and  "debts, "in  the  bankrupt  laws,  compre- 
hended both  separate  and  partnership  debts, 
and  that  the  certificate  was  a  discharge,  both 
from  the  partnership  and  separate  debts,  be- 
cause a  partnership  creditor  may,  if  he  pleases, 
come  in  under  a  separate  commission. 

The  next  question  is,  whether  the  defend- 
ant may  avail  himself,  at  the  trial,  of  the  want 
of  proper  parties. 

In  the  case  of  Gh'aham  v.  Robertson,  above 
mentioned,  it  was  agreed  that  the  want  of  prop- 
er parties  was  good  ground  for  a  nonsuit  at 
the  trial.  The  rule  is  considered  as  well  set- 
tled, that  in  an  action  of  assumpsit,  if  all  the 
parties  who  ought  to  join  are  not  made  plaint- 
iffs, the  defendant  may  take  advantage  of  it 
on  -non  assumpsit.  Sergeant  Williams,  in  one 
of  his  learned  notes  to  Saunders  (1  Saund., 
291,  /.  g.),  questions  the  good  sense  of  the 
rule,  while  he  admits  it  to  be  established. 
But  the  present  case  is  much  stronger  than 
that  of  the  want  of  an  additional  plaintiff ; 
129*]  for  *here  is  one,  at  least,  of  the  plaint- 
iffs prohibited  from  bringing  the  suit ;  and 
where  one  is  joined  who  ought  not  to  be 
joined,  it  was  decided  in  the  case  of  Eckhardt 
v.  Wilson  to  be  an  objection  pleadable  in  bar ; 
and  generally,  whatever  will  form  a  good  plea 
in  bar,  may  be  given  tn  evidence  under  non 
assumpsit.  I  am,  therefore,  of  opinion  that 
the  evidence  of  the  bankruptcy  of  the  plaint- 
iffs, prior  to  the  commencement  of  the  suit, 
ought  to  have  been  received,  and  that  the  ver- 
dict must,  accordingly,  be  set  aside. 

TOMPKLNS,  J.,  having  been  an  assignee  of 
one  of  the  plaintiffs,  gave  no  opinion". 

The  other  judges  being  equally  divided  in 
opinion,  the  defendant  took  nothing  by  his 
motion. 

Judgment  for  the  plaintiffs.1 

Cited  in.— 3  Wend.,  550 ;  23  Wend.,  65 ;  5  N.  Y.,  341 ; 
3  Sandf .,  318. 


PERRY  «;  AARON. 

Assumpsit  for  Fraud  in  Sale — Pleading — Evi- 
dence. 

In  an  action  of  assumpsit,  for  a  fraud  in  the  sale 
of  cotton,  it  was  held  that  the  declaration  should 
contain  either  an  express  warranty,  or  an  allega- 
tion that  the  vender  knew  of  the  bad  quality  of  the 
article,  at  the  time  he  sold  it  as  merchantable ;  and 
that  the  proofs  at  the  trial  must  correspond  with 
the  allegations  in  the  declaration.* 

THIS  was  an  action  of  assumpsit.     The  dec- 
laration contained  five  counts.     The  first 

1.— See  S.  C.  2  Johns,  Rep.,  343 ;  10  East,  413 ;  Thom- 
son et  ol.  v.  Frere. 

*See  Oneida  Man.  Society  v.  Lawrence,  4  Cow. 
Rep.,  443 ;  Swett  v.  Colgate,  20  Johns.  Rep.,  196,  and 
the  cases  cited. 


NOTE.— Implied  warranty  of  quality,  caveat  emp- 
tor.  See  note  to  Seixas  v.  Woods,  2  Cai.,  48. 

Implied  warranty  of  title,  see  note  to  Defreeze  v. 
Trumper,  post,  274. 
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count  stated  that,  whereas  the  defendant,  in 
consideration  that  the  plaintiff  would  buy  of 
the  defendant,  at  his  special  instance  and  re- 
quest, a  quantity  of  cotton,  to  wit,  67  bales  and 
two  bags,  weighing,  &c.,  at  a  certain  price  per 
pound,  to  be  paid,  &c.,  the  defendant,  "  then 
and  there  undertook,  and  faithfully  promised 
the  said  Robert  Perry  that  the  said  cotton,  and 
every  part  thereof,  was  good  merchantable 
cotton,  and  fairly  packed,  bound,  and  put  up 
in  the  said  bales  and  bags,  and  was  equal  in 
quality  to  a  certain  parcel  then  and  there,  pro- 
duced and  shown  as  a  sample  thereof."  It 
then  avers  that  the  plaintiff,  confiding,  &c., 
did  buy  the  cotton  for  the  price  mentioned, 
and  paid  the  defendant  for  the  same ;  but 
that  the  defendant,  not  regarding  his  promise, 
&c.,  did  craftily  and  subtly  deceive  the  plaint- 
iff in  this,  "that  a  great  part  of  the  said  cot- 
ton, to  wit,  16  bales,  was  then  and  there  de- 
ceitfully and  fraudulently  packed,  bound  and 
tied  up,  and  in  an  unmerchantable  state,  and 
the  middle  or  inside  of  divers,  to  wit,  the  said 
16  bales,  was  not  good  or  merchantable 
*cotton,  but  was  then  and  there  dirty  [*13O 
and  unmerchantable,  and  of  a  very  inferior 
quality,"  &c. 

The  second  count  stated,  that  in  considera- 
tion the  plaintiff  had  bought  of  the  defendant 
the  like  quantity  of  cotton,  at  the  same  price, 
&c.,  the  defendant  "undertook,  that  the  said 
cotton  was  merchantable,  packed  up,"  &c., 
as  in  the  first  count.  Yet  the  said  defendant, 
not  regarding,  &c. ,  but  contriving  and  fraud- 
ulently intending  to  injure  the  plaintiff,  de- 
ceived him  in  this,  that  16  bales  of  the  cotton 
were  not  merchantable,  packed  up  fairly,  &e., 
but  was  unmerchantable  and  of  an  inferior 
quality,  &c. 

The  third  count  stated,  that  in  consideration 
that  the  plaintiff  had  undertaken  and  promised 
to  pay  the  defendant  $7,021.60,  when  request- 
ed, &c.,  the  defendant  undertook  and  promised 
to  deliver  to  the  plaintiff  67  bales  and  two 
bags  of  good  merchantable  cotton,  of  the 
value  of  $7,021.60,  when  requested,  &c.  Yet 
the  defendant  did  not  deliver  the  same,  &c., 
but  instead  thereof,  "did  deceitfully  and  fraud- 
ulently deliver  to  the  plaintiff  67  bales  and 
two  bags  of  base,  unmerchantable  cotton,  of  a 
very  inferior  quality,  and  of  small  value  to 
wit,  of  the  value  of  $10,  contrary."  &c.  The 
fourth  count  was  for  money  paid,  laid  out, 
&c.,  and  the  fifth  for  money  had  and  received 
to  the  use  of  the  plaintiff.  Plea,  the  general 
issue. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  18th  December,  1804,  before  Mr.  Jus- 
tice Livingston.  On  the  trial,  it  appeared  in 
evidence  that  the  defendant  sold  the  cotton  in 
question,  as  being  in  the  public  store  on  Staten 
Island,  where  it  had  been  deposited  when  im- 
ported, on  its  arrival  from  New  Orleans.  The 
defendant  produced  a  sample,  and  "  on  being 
asked  by  the  plaintiff  if  he  might  depend  on 
the  quality  of  the  cotton  being  like  the  sample, 
the  defendant  answered  he  would  warrant  the 
whole  to  be  of  the  same  quality  and  of  equal 
goodness  with  the  sample. "  A  short  time  after 
the  purchase  was  concluded,  the  plaintiff  sent 
his  clerk  to  examine  the  cotton,  taking  with 
him  the  sample  which  had  been  produced  to 
i  the  plaintiff  ;  on  examining  the  bales,  without 
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131*]  *opening  them,  so  as  to  inspect  the  in- 
side, the  whole  appeared  to  be  as  good  as  the 
sample,  and  in  the  same  state  as  when  it  was 
imported. 

The  bill  of  parcels  was  produced,  which 
contained  no  warranty.  The  cotton  was  ex- 
ported to  Liverpool,  in  England,  where  it  was 
delivered  in  the  same  state  as  when  it  was 
taken  on  board  of  the  ship,  except  a  small 
portion  which  received  some  sea  damage. 
The  consignees  of  the  shippers  sold  the  cot- 
ton to  certain  dealers  in  that  article,  for  a  full 
price,  but  without  any  warranty.  On  opening 
the  bales,  considerable  quantities  of  dirt  and 
cotton  seed  were  found  in  the  inside  ;  the  pur- 
chasers then  demanded  of  the  consignees  com-, 
pensation  for  the  damage  in  consequence  of 
the  cotton  being  falsely  packed.  The  ques- 
tion of  damage  was  voluntarily  referred  to  ar- 
bitrators, mutually  chosen  by  the  consignees, 
and  the  purchasers  of  the  cotton,  who,  after 
examining  the  cotton,  &c.,  awarded  £187  4s. 
lid.  sterling  to  be  allowed  by  the  consignees 
for  a  compensation  to  the  purchasers;  and  the 
consignees  accordingly  allowed  and  paid  the 
same  and  the  expenses  attending  the  arbitra- 
tion, being  £31  Os.  M.  sterling,  which  sums, 
with  interest,  the  plaintiff  claimed  in  damages 
from  the  defendant. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  same  grounds  on  which  it  was 
now  argued  before  the  court.  The  judge  di- 
rected the  jury  to  confine  their  attention  to  the 
third  count  in  the  declaration,  and  the  proofs 
in  support  of  it,  and  observed  that  the  plaint- 
iff was  not  entitled  to  recover,  unless  the  de- 
fendant had  been  guilty  of  a  fraud,  in  selling 
the  cotton  as  good,  knowing  at  the  same  time 
that  it  was  not  so  ;  and  that  there  was  no  evi- 
dence, in  his  opinion,  to  warrant  this  conclu- 
sion ;  that  if  the  plaintiff  was  entitled  to  recover, 
there  was  no  proof  of  damage,  as  the  sale  in 
England  was  so  made  as  not  to  entitle  the  pur- 
chaser to  claim  damages  of  the  consignees ; 
and  that  the  damages  he  paid  were  in  conse- 
quence of  his  voluntary  act  in  submitting  it 
to  arbitration,  for  which  the  defendant  could 
not  be  answerable  in  law.  The  jury  found  a 
verdict  for  the  plaintiff,  for  $827.76.  On  be- 
ing asked  by  the  court  on  what  grounds  they 
132*]  found  the  verdict,  they  answered,  *on 
the  warranty  charged  in  the  first  count  of  the 
declaration,  being  of  opinion  that  no  fraud 
was  to  be  imputed  to  the  defendant  in  the  sale 
of  the  cotton. 

Mr.  Riggs,  for  the  defendant,  contended  that 
the  verdict  ought  to  be  set  aside,  and  a  judg- 
ment of  nonsuit  entered.  1.  The  jury  delib- 
erated and  decided  on  what  was  not  submitted 
to  their  consideration.  The  judge  who  tried 
the  cause  directed  them  to  confine  their  inquiry 
to  the  third  count  in  the  declaration,  in  which 
the  plaintiff  alleged  a  fraud  in  the  sale;  yet  the 
jury  found  a  verdict  on  the  ground  of  a  war- 
ranty contained  in  the  first  count. 

2.  If  there  is  no  warranty,  and  the  plaintiff 
meant  to  recover  on  the  ground  of  fraud,  then 
he  should  have  alleged  and  proved  a  knowl- 
edge in  the  defendant,  of  the  bad  quality  or 
condition  of  the  cotton.  When  the  plaintiff 
declares  in  assumpsit  on  an  implied  warranty, 
he  must  allege  that  the  party  knew  the  defect 
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at  the  time.  The  seienter  is  of  the  essence  of 
the  action  ;  and  as  it  was  not  alleged  in  the 
declaration,  there  was  no  cause  of  action,  and  it 
ought  not  to  have  been  referred  to  the  jury.  He 
was  then  proceeding  to  cite  some  authorites,1 
but  the  court  observed  that  there  could  be  no 
doubt  as  to  the  law. 

3.  The  declaration  does  not  allege  a  war- 
ranty, nor  does  it  contain  any  words  which 
amount  to  one.     Where  the  plaintiff  intends 
to  rely  on  a  warranty,  he  must  expressly  state 
it  in  his  declaration.     It  was  so  decided  by 
Powell,  J.,  in  the  case  of  Lysney  v.  8dby.     (2 
Ld.  Raym.,  1118.) 

4.  But  if  the  court  should  be  of  opinion  that 
the  warranty    was    sufficiently    alleged    and 
proved,  still,  as  the  plaintiff  afterwards  sent 
his  clerk  to  examine  the  cotton,  and  purchased 
it  on  the  faith  of  his  inspection,  without  rely- 
ing on  the  affirmation  of  the  defendant,  it  was 
a  waiver  of  the  warranty ;  for  it  must  be  in- 
ferred from  the  evidence  that  the  money  was 
not  paid  until  after  the  cotton  had  been  in- 
spected by  the  clerk  ;  and  where  a  credit  is 
not  intended  to  be  given,  the  sale  is  not  com- 
plete   until    the    purchase    money  is    paid. 
*(1  Salk.,  211,  Butter-field  v.  Burrows.)  [*  133 
It  is  laid  down  in  the  case  just  cited,  from 
Lord   Raymond,  that  if  the  vendee,  after  a 
warranty,  examines  for  himself,  he  thereby 
discharges  the  vendor  from  such  warranty. 

5.  Another  and  a  fatal  objection  arises  from 
the  variance  between  the  declaration  and  the 
testimony  produced  on  the  trial.      The  proof 
did  not  in  any  manner  support  the  first  count, 
on  which  the  jury  gave  their  verdict.      Many 
authorities2  may  be  adduced  to  show  how  far 
the  evidence  must  correspond  with  the  allega- 
tions of  the  plaintiff. 

[THE  COURT  said,  the  law  on  this  subject  is 
too  well  settled  to  be  now  questioned.] 

I  shall  contend,  then,  that  the  court  ought 
to  nonsuit  the  plaintiff.  It  was  moved  for  at 
the  trial,  and  the  point  reserved.  The  judge 
was  of  opinion  that  the  plaintiff  ought  to  have 
been  nonsuited  on  the  1st,  2d,  4th  and  5th 
counts,  but  suffered  the  cause  to  go  to  the 
jury  on  the  third  count,  which  is  admitted  to 
be  bad.  The  court  will  now  do  what  ought  to 
have  been  done  at  the  trial,  unless  they  sliould 
be  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  on  the  third  count.  But  as  the  sale 
in  England  was  without  warranty  or  fraud, 
the  purchaser  had  no  right  of  action  against 
the  vendor.  So  that,  if  the  plaintiff  had  even 
shown  that  he  was  entitled  to  recover,  it  could 
be  for  nominal  damages  only  ;  for  he  sold  ths 
cotton  in  such  a  manner  as  not  to  be  legally 
responsible  for  the  purchaser.  (Parkinson  v. 
Lee,  2  East,  314.)  The  submission  to  arbitra- 
tion was  voluntary  on  his  part,  and  the  pay- 
ment conssequently  in  his  own  wrong,  for 
which  the  defendant  is  not  liable. 

Mr.  Hoffman,  contra.  The  defendant  may 
be  entitled  to  a  new  trial ;  but  the  court  ought 
not  to  nonsuit  the  plaintiff.  It  is  by  no  means 
clear  that  the  cause  ought  not  to  have  been 

1.— 2  East,  448,  Springwell  v.  Allen,  in  a  note ;  see 
2  Caines,  48,  Seixas  v.  Wood,  In  which  all  cases  are 
fully  examined. 

2.— 1  Ld.  Raym..  735 ;  Anonymous,  4  Term  Rep. 
314 ;  Hecker  v.  Cooke.l  Term  Rep.,  447 ;  Churchill  v. 
Wilkins,  Butler's  N.  P.,  145. 
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left  to  the  jury  on  the  first  count,  in  which  it 
is  stated  that  the  defendant  warranted  the 
whole,  according  to  the  sample  produced,  and 
which  was  proved  by  one  of  the  witnesses. 
It  is  true  that  a  warranty  must  be  expressly 
134*]  laid.  *Many  respectable  writers  have 
thought  that  an  affirmation  amounted  to  a 
warranty.  Will  not  an  express  promise  that  a 
thing  shall  be  of  a  certain  quality  be  equiva- 
lent to  a  warranty  ?  If  not  so  in  form  it  is  in 
substance,  and  the  defendant  should  have  de- 
murred to  the  declaration  ;  it  is  now  too  late 
to  take  advantage  of  matters  of  form.  The 
courts  in  England  never  nonsuit  the  plaintiff 
asainst  his  consent ;  nor  will  this  court  com- 
pel a  party  to  be  nonsuited.  If  the  charge  of 
the  judge  was  correct,  and  the  jury  have  found 
against  that  charge,  the  verdict  ought  to  be 
set  aside  and  a  new  trial  granted.  If  the  dec- 
laration is  defective,  an  opportunity  may  be 
given  to  the  plaintiff  to  have  it  amended. 

Per  Ouriam.  There  must  be  a  new  trial. 
We  give  no  opinion  on  the  point  whether  the 
court  can  compel  the  plaintiff  to  be  nonsuited. 
The  verdict  is  so  peculiarly  taken  that  we 
think  the  costs  must  abide  the  event  of  the 
suit. 

Rule  for  a  new  trial  granted.1 

Cited  in— 4  Johns,  431 ;  20  Johns.,  203 ;  4  Cow.,  443 ; 
5  N.  Y.,  98. 


WOODHAM  o.  GELSTON. 

Action  of  Trespass  Against  Collector  for  Un- 
lawful Detention  of  Vessel — Measure  of  Dam- 
ages. 

In  an  action  of  trespass  against  a  collector  of  the 
customs  for  seizing1  and  detaining1  the  plaintiff's 
vessel  for  a  pretended  breach  of  the  law  of  the  U. 
S.,  relative  to  the  registering  of  ships,  the  vessel 
having  been  restored,  it  was  held  that  the  difference 
between  the  price  at  which  the  vessel  would  have 
sold  for,  at  the  time  of  her  seizure,  and  the  price 
she  actually  sold  for  at  public  auction  immediately 
after  her  restoration,  together  with  the  actual  ex- 
penses incurred,  and  the  interest  on  the  amount, 
constituted  a  just  and  proper  measure  of  damages 
to  the  plaintiff,  as  assessed  by  a  jury. 

rPHIS  was  an  action  of  trespass,  for  taking 
-L  and  detaining  the  plaintiff's  ship.  Plea, 
not  guilty.  This  case  was  tried  at  the  New 
York  sittings  the  8th  of  January,  1805,  before 
Mr.  Justice  Livingston. 

On  the  trial,  it  appeared  that  the  ship  of  the 
plaintiff  had  been  seized,  by  order  of  the  de- 
fendant as  collector  of  the  customs  of  the  port 
of  New  York,  for  an  alleged  breach  of  the 
law  of  the  United  States,  entitled,  "An  Act 
concerning  the  registering  and  recording  of 
ships  and  vessels."  The  ship  was  seized  on 
the  2d  of  October,  1801,  and  remained  in  cus-  j 
tody  of  the  marshal  until  the  25th  of  August, 
1802,  when  she  was  restored  to  the  plaintiff. 
It  was  proved  that  six  months  before  the  seiz- 
ure the  plaintiff  purchased  the  vessel  for  $12,- 
135*]  494  ;  that  on  the  day  *previous  to  the 
seizure  the  plaintiff  contracted  to  sell  her  to 
one  Halsey  for  $9,500,  to  be  paid  in  three  in- 
stallments, for  which  he  was  to  receive  notes 

1.— See  ante,  p.  96 ;  Snell  et  al.  v.  Moses  et  al. 
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at  two,  four  and  six  months,  and  that  the  ex- 
ecution of  this  contract  was  prevented  by  the 
seizure.  On  the  2d  of  September,  1802,  eight 
days  after  the  vessel  was  restored  to  the  plaint- 
iff, she  was  fairly  sold  at  auction  to  the  high- 
est bidder  for  $4,288.  It  also  appeared  that 
vessels  had  fallen  one  third  in  value,  between 
the  time  of  seizure  and  that  of  the  restora- 
tion of  the  ship  in  question.  No  evidence 
was  produced  that  the  plaintiff  had  any  em 
ployment  for  the  ship  during  the  time  of  her 
detention,  nor  what  was  the  rate  of  demur- 
rage. It  was  expressly  found  that  the  plaint- 
iff was  unable  to  find  security  sufficient  to 
obtain  her  liberation. 

In  his  account  presented  to  the  jury,  the 
plaintiff  charged  the  sum  of  $9,500,  the  price 
offered  for  the  ship,  the  interest  on  that  sum,, 
and  the  fees  paid  the  marshal,  wharfinger,  and 
some  other  items  of  expense,  and  credited  the 
sum  for  which  the  vessel  was  sold  at  auction  ; 
the  jury  found  a  verdict  for  the  plaintiff,  for 
the  balance  as  stated,  with  interest. 

The  question  submitted  for  the  decison  of 
the  court  was,  whether  the  rule  of  damages 
adopted  by  the  jury  was  proper.  If  the 
court  should  determine  that  the  rule  was  in- 
correct, or  that  any  of  the  charges  were  im- 
proper, then  a  new  trial  was  to  be  granted.  It 
was  agreed,  however,  that  any  particular 
items  might  be  deducted  from  the  amount 
of  the  verdict,  and  a  judgment  given  for  the 
balance. 

Mr.  T.  L.  Ogden,  for  the  plaintiff.  The 
question  is,  what  is  the  best  rule  to  be  adopted 
so  as  to  give  the  party  a  just  compensation  for 
the  damages  he  has  sustained  ?  Therearethree 
modes  in  which  the  estimation  may  be  made. 
1.  The  difference  between  the  value  of  the 
thing,  at  the  time  of  the  seizure  and  at  the 
time  of  restoration.  2.  The  amount  of  what 
the  ship  might  have  earned  in  the  intermedi- 
ate time.  3.  Demurrage  for  the  period  she 
was  detained.  The  two  last  are  liable  to 
strong  objections ;  the  earnings  depend 
on  the  nature  and  mariner  of  employment, 
and  on  a  "variety  of  circumstances,  [*136 
which  render  such  a  rule  too  precarious  and 
uncertain  to  serve  for  the  basis  of  calculation. 
Demurrage  is  in  the  nature  of  a  penalty,  and 
is  always  more  than  the  damages  actually  sus- 
tained, and  can,  therefore,  afford  no  criterion 
for  the  compensation  in  this  case.  The  first 
rule  for  which  the  plaintiff  contends  is  the 
true  one,  since  it  gives  no  more  than  a  just 
compensation  ;  and,  as  the  party  intended  to 
sell  the  vessel,  and  not  tb  send  her  on  a  voy- 
age, it  ought  to  be  adopted.  The  plaintiff 
ought  not  to  suffer  by  the  fall  of  the  price  of 
ships  in  the  market,  nor  ought  he  to  sustain 
any  damages  which  had  arisen  while  the  ship 
was  in  the  custody  of  the  marshal.  Trover 
might  have  been  brought  in  this  case.  (Tink- 
ler v.  Poole,  5  Burr.,  2657.)  A  redelivery  of 
the  thing  does  not  prevent  the  claim"  for 
damages.  (Gilb.  Law  of  Evid.,  260  ;  Co.  Lit. 
257,  a.)  The  plaintiff  is  entitled  to  the  same 
rule  of  estimating  damages  in  this  action,  as  if 
trover  had  been  brought. 

Messrs.  Harison  and  Riggs,  contra.  The 
seizure  by  order  of  the  defendant  was  made 
in  good  faith.  He  ought  not  to  be  made  lia- 
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blc  for  any  fall  in  the  market  in  the  interme- 
diate time.  Suppose  the  price  of  the  vessel 
had  risen,  would  the  plaintiff  have  been  satis- 
lied  to  receive  the  value  at  the  time  of  seiz- 
ure ?  This  shows  that  the  rule  proposed,  de- 
pending on  the  fluctuation  of  the  market,  can- 
not afford  a  just  criterion  of  damage  ;  the  sale 
at  auction  was  in  some  degree  forced ;  the 
price  agreed  to  be  paid  by  Halsey  might  de- 
depend  on  the  good  or  bad  credit  of  the  pur- 
chaser and  the  risk  of  eventual  payment.  The 
more  equitable  mode  of  computing  the  dam- 
age would  be  to  take  the  earnings  of  the  vessel 
for  the  time  and  the  deterioration  she  may 
have  suffered  during  the  detention  ;  these  may 
easily  be  ascertained  by  merchants  and  ship 
owners.  If  the  party  has  not  thought  proper 
to  bring  trover,  he  cannot  be  entitled  to  any 
benefit  that  might  arise  from  that  form  of  ac- 
tion. Interest  certainly  ought  not  to  have 
been  allowed,  nor  the  fees  of  the  marshal,  nor 
wharfage,  all  of  which  were  taken  into  the  ac- 
count. If  the  court  can,  on  legal  principles, 
137*]  correct  the  verdict,  they  *have  the 
power  to  do  so  ;  but  if  they  should  be  of  opin- 
ion that  those  items  ought  not  to  have  been 
allowed,  they  must  award  a  new  trial. 

Mr.  Hoffman,  in  reply.  If  the  solvency  of 
the  purchaser  was  intended  to  be  brought  into 
question,  it  ought  to  have  been  mentioned  at 
the  trial,  that  the  plaintiff  might  have  been 
prepared  to  repel  the  objection  by  proofs.  In 
trover,  the  rule  of  damages  is  the  value  of  the 
thing  at  the  time  of  conversion.  It  is  ab- 
surd to  say,  that  in  an  action  of  trespass, 
where  the  seizure  is  alleged  to  be  illegal,  the 
rule  of  damages  should  be  less  favorable  to 
the  plaintiffs  than  in  an  action  of  trover, 
where  the  original  taking  may  have  been  law- 
ful. In  trespass,  the  plaintiff  does  not  de- 
mand merely  the  value  of  the  thing,  but 
damages  also  for  the  unlawful  taking ;  and 
the  illegality  of  the  seizure,  in  the  present  case, 
is  admitted.  The  plaintiff  ought  to  be  indem- 
nified for  what  he  has  lost  in  consequence  of 
the  seizure ;  damage  and  loss  are  here  con- 
vertible terms.  Interest,  as  well  as  the  mar- 
shals fees,  is  a  just  charge.  Nothing  is  more 
reasonable  than  that  a  party,  who  is  deprived 
of  the  use  of  his  money,  by  the  unlawful  con- 
duct of  another,  should  be  allowed  interest 
until  it  is  repaid.  In  no  other  way  will  the 
plaintiff  receive  adequate  indemnity. 

LIVINGSTON  J.,  delivered  the  opinion  of 
the  court: 

We  are  not  now  to  settle  a  rule  of  damage, 
which  will  be  applicable  in  every  action  of 
trespass,  but  merely  whether  the  one  con- 
tended for  by  the  plaintiff  be  proper,  under 
all  the  circumstances  of  this  case.  We  think 
it  is.  It  is  seldom  that  the  actual  injury  sus- 
tained in  consequence  of  a  tort  can  be  ascer 
tained  with  so  much  precision.  Since  it  can 
be  so  estimated,  and  the  party  is  willing  to  ad- 
here to  this  measure  of  damage,  there  can  be 
no  reason  to  prevent  his  recovery  to  that  ex- 
tent. The  data  on  which  this  estimate  is  formed, 
are  more  satisfactory,  and  leave  less  to  an  arbi- 
trary discretion  than  any  which  have  been  pro- 
posed as  substitutes.  The  difference  between 
the  price  in  the  first  and  second  sale,  both  be- 
ing fair,  though  some  credit  was  given  in  the 
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first,  and  the  actual  expenses  he  has  incurred, 
will,  with  the  interest,  amount  to  no  more 
than  an  indemnity  *to  the  plaintiff  f*138 
for  the  injury  resulting  from  the  conduct  of 
the  defendant.  To  such  an  indemnity  the  de- 
fendant, who  is  admitted  to  be  a  trespasser, 
cannot  reasonably  object.  The  marshal's  fees 
must  now  be  presumed  to  have  been  properly 
paid;  and,  if  the  defendant  were  liable  for 
them,  as  was  probably  the  case,  since  the 
property  was  restored,  there  can  be  no  hard- 
ship in  refunding  them  to  the  plaintiff;  at  any 
rate,  it  might  have  been  shown  to  the  jury,  or 
stated  in  the  case,  that  this  was  a  mere  volun- 
tary payment,  and  then  a  deduction  would 
have  been  proper.  The  interest  has  been  ob- 
jected to,  because  the  jury  were  not  obliged  to 
allow  it.  If  they  had  a  discretion  on  this  sub- 
ject, it  is  sufficient;  for,  as  I  understand  the 
case,  we  may  allow  every  item  which  the  jury 
might  have  given.  Two  trifling  charges  for 
wharfage  and  ship  keeping  must  be  deducted, 
as  they  accrued  after  the  restoration  of  the 
vessel.  As  the  calculation  now  stands,  the 
verdict  includes  a  small  sum  as  compound  in- 
terest. We  are  of  opinion  that  this  must  be 
deducted,  without,  however,  intending  to  say 
that  compound  interest  can  never,  in  any  case, 
be  recovered. 

The  judgment  of  the  court  is,  that  the  two 
sums  above  mentioned,  amounting  to  $13,  be 
deducted,  and  that  simple  interest  be  computed 
on  the  balance  to  the  5th  day  of  February 
Term  last,  and  that  the  verdict  be  entered  for 
that  sum,  on  which  the  plaintiff  is  to  have 
judgment. 

Judgment  for  the  plaintiff. 
Cited  in— 45  Barb.,  43. 


COMSTOCK  v.  RATHBONE. 

RATHBONE  «.  COMSTOCK. 

Practice. 

Motion  to  set  aside  a  report  of  referees  must 
be  made  the  next  term  after  the  report  is  made. 

Citation— 1  Johns.  Cos.,  245. 

MR.    WOODWORTH,    Attorney -General, 
moved  to  set  aside  the  reports  of  the  ref- 
erees in  both  causes  on  the  merits. 

Mr.  Foot,  contra,  objected  that  the  motion 
ought  to  have  been  made  at  the  last  term,  as 
the  reports  were  made  in  October,  and  final 
judgment  had  been  entered  thereon;  and  no 
certificate  to  stay  proceedings  had  been  ob- 
tained until  since  the  last  term. 

*Per  Curiam.  The  objection  is  [*13O 
fatal.  The  application  is  too  late,  and  no 
sufficient  excuse  is  shown  for  the  delay.  The 
case  of  Shepherd  ad*.  Case1  in  January 
Term,  1800,  is  in  point. 


Rule  refused. 
1— See  1  Johns.  Cas..  245. 
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SCHEMERHORN  v.  VANDERHEYDEN. 

Parol  Promise  fof  Benefit  of    Third  Party- 
Right  to  Maintain  Action. — Evidence. 

A  parol  promise  from  one  person  to  another,  for 
the  benefit  of  a  third  person,  will  enable  that  third 
pereon  to  maintain  an  action  on  such  promise. 
Where  the  consideration  is  set  forth  in  a  written 
contract,  evidence  to  show  that  a  greater  or  differ- 
ent consideration  was  intended,  is  inadmissible.* 

Citations— 2  Lev.,  210 ;  Bl.  Rep.,  1249 ;  3  Bos.  &  P., 
149  (i. 

"T7ROM  the  return  to  the  certiornri  in  this 
JL  cause,  it  appeared  that  the  present  de- 
fendant in  error,  in  the  suit  before  the  justice, 
declared  against  the  plaintiff  in  error,  on  a 
promise  made  by  the  defendant  below  to  one 
John  C.  Schemerhorn,  to  deliver  a  cherry  desk, 
of  the  value  of  $25,  to  Catharine  Vanderhey- 
den,  wife  of  the  plaintiff.  No  consideration 
was  stated  for  the  promise.  The  defendant 
pleaded  non  assumpsit,  and  gave  notice  of  a  set- 
off.  The  cause  was  tried  by  a  jury,  and  upon 
the  trial  John  C.  Schemerhorn  was  sworn  as  a 
witness  on  the  part  of  the  plaintiff,  who  testi- 
fied that  the  defendant  had  applied  to  the  wit- 
ness for  an  assignment  of  his  personal  property 
to  the  defendant,  which  the  witness  promised 
to  make;  but  declared  that  the  witness  must 
purchase  a  desk  for  the  plaintiff's  wife,  who 
was  the  daughter  of  the  witness,  and  a  sister 
of  the  defendant.  The  assignment  was  ex- 
ecuted by  the  witness,  and  was  produced  on 
the  trial,  and  which  was  expressed  to  be  made 
in  consideration  of  natural  love  and  affection, 
and  of  a  certain  bond  which  the  defendant 
had  executed  to  the  witness  to  provide  for  the 
-support  and  maintenance  of  the  witness  and 
his  wife,  during  their  natural  lives.  It  was 
objected,  on  the  part  of  the  defendant,  that  no 
parol  evidence  was  admissible  to  show  a  dif- 
ferent or  greater  consideration  than  what  was 
expressed  in  the  assignment.  The  justice 
overruled  the  objection,  and  admitted  parol 
proof  to  be  given  to  the  jury  in  regard  to  the 
desk.  On  which  evidence  the  defendant  moved 
for  a  nonsuit,  but  the  motion  was  overruled  by 
the  justice,  who  suffered  the  cause  to  go  to  the 
jury,  who  found  a  verdict  for  the  plaintiff. 
14O*]  *The  cause  was  submitted  to  the 
court  without  argument. 

There  were  two  principal  exceptions  to  the 
judgment  below. 

1.  That  no  action  could  be  maintained  by 

*Winchell  v.  Latchan  (6  C9W.  Rep.,  690).  Parol  evi- 
dence, to  show  a  consideration  of  a  different  nature 
from  that  expressed  in  the  deed,  will  not  be  ad- 
mitted, Maigley  v.  Hauer  (7  Johns.  Rep.,  342);  but 
parol  evidence  is  admissible  to  show  that  the  con- 
sideration expressed  in  a  conveyance  to  have  been 
received,  has  not  been  paid.  Shephard  v.  Little,  14 
Johns.  Rep.,  210. 


the  plaintiff  on  a  promise  made  by  the  defend- 
ant to  John  C.  Schemerhorn. 

2.  That  the  parol  evidence,  as  to  the  further 
consideration  of  the  assignment,  was  inad- 
missible. 

Per  Curiam.  As  to  the  first  objection,  we 
are  of  opinion  that-where  one  person  makes  a 
promi.se  to  another  for  the  benefit  of  a  third 
person,  that  third  person  may  maintain  an 
action  on  such  promise.  This  was  the  doctrine 
of  the  King's  Bench,  in  the  case  of  Dutlon 
v.  Pool  (2  Lev.,  210),  affirmed  in  error.  The 
same  principal  has,  since  that  time,  been 
repeatedly  sanctioned  by  the  decisions  of  the 
English  courts.1  (Vide  3  Bos.  &  Pull.,  149,  in 
the  notes  to  Pigot  v.  Thompson.) 

But  the  second  objection  is  well  taken.  The 
consideration  for  the  assignment  of  the  per- 
sonal property  of  John  C.  Schemerhorn  is 
expressly  stated  in  the  deed  of  assignment 
itself,  and  the  parties  are  thereby  precluded 
from  setting  up  any  greater  or  different  con- 
sideration. (Black.  Rep.,  1249,  Preston  v. 
Merceau.)  To  allow  of  parol' evidence  for  that 
purpose,  would  be  to  extend,  or  substantially 
to  vary  the  language  of  a  written  contract.* 
Though  the  promise  in  question  may  have 
been  made  previously  to  the  assignment,  yet 
after  the  execution  of  the  instrument,  we  must 
presume  that  the  father  and  son  altered  the 
consideration  mentioned  at  first,  and  finally 
acted  upon  that  set  forth  in  the  assignment. 
Until  the  assignment  was  made,  the  prom- 
ises, not  being  in  writing,  were  not  valid 
in  law,  and,  therefore,  no  right  of  action 
vested  in  the  cestui  que  trust,  in  consequence 
of  the  first  agreement  between  the  father 
and  son.  That  was  a  preliminary  agree- 
ment, void  by  the  statute  of  frauds,  and  was 
waived  when  the  parties  consummated  their 
contract  by  the  written  instrument. 

Judgment  reversed. 

Right  of  beneficiary,  in  contract  between  tico  other 
parties  to  bring  action. 

Cited  in— 10  Wend.,  162 ;  2  Denio,  53,  417 ;  4  De- 
nio,  98 ;  3  Johns.  Ch.,  254 ;  3  Paige,  249 ;  9  Paige, 
452;  10  Paige,  4«9;  1  Edw.  Ch.,  493;  20  N.  Y.,  271 
(see,  also,  dissenting  opinion,  20  N.  Y.,  276,  279) ; 
43  N.  Y.,  412 ;  68  N.  Y.,  358 ;  9  Barb.,  206 ;  Ifr  Barb., 
565;  17  How.  Pr.,  295;  18  How.  Pr.,  331;  52  How. 
Pr.,  498;  61  How.  Pr.,  214;  5  Duer,  528;  1  Hall,  259; 
41  Super.  Ct.,  283;  5  Abb.  N.  8.,  50. 

Consideration,  parol  evidence  concerning. 

Distinguished— 14  Johns.,  211. 

Doubted— 16  Wend.,  489. 

Overruled— 25  Barb.,  212. 

Cited  in— 3  Johns.,  509 ;  7  Johns.,  342 ;  6  Cow.,  690 ; 
12  Wend.,  63;  5  Barb.,  457 ;  11  Barb.,  385:  28  Barb., 
108;  35  Barb.,  156;  53  How.  Pr.,  231;  18  Mich.,  367. 

1.— See  1  Vent.,  6,  318,  332 ;  T.  Jones,  103.,  Cowp., 
443,  837;  Doug.,  146;  1  Str.,  592:  Comb.,  219;  8  Mod., 
117 ;  1  Bos.  &  Pull.,  101.  note  c. 

2.— See  Clarkson  v.  Hanway  (2  P.  Wms.,  204.)    In 


NOTE.— 1.  Contract  between  two  parties  for  thebene- 
fit  ofathird.  Right  of  third  part)/  to  maintain  action 
on.  2.  Evidence. 

Where  a  simple  contract  is  made  between  two 
]xtrties  for  the  benefit  of  a  third,  sttcft.  third  party 
may  maintain  an  action  thereon,  though  the  con- 
sideration did  not  move  from  him.  Gold  v.  Phillips, 
10  Johns.,  412 ;  Cumberland  v.  Codrington,  3  Johns. 
Ch.,  254;  Farley  v.  Cleveland,  4  Cow.,  432;  9  Cow., 
639 :  Barker  v.  Bucklin,  2  Denio,  45 :  Del.  &  H.  C.  Co. 
v.  Bank,  4  Denio,  97;  Weston  v.  Barker,  12  Johns., 
276 ;  Van  Schaick  v.  Third  Ave.  Ry.  Co.,  38  N.  Y.,  346 ; 
Secor  v.  Lord,  3  Keyes,  525 ;  S.  C.,  9  Bosw.,  163:  Au- 
burn City  Bank  v.  Leonard,  40  Barb.,  119 ;  Burr  v. 
Beers,  24  N.  Y.,  178 ;  Wyman  v.  Smith,  2  Sand.*  331 ; 
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Lawrence  v.  Fox,  20  N.  Y.,  268 ;  Huckabee  v.  Barry, 
14  Ala.,  263 ;  Kreutz  v.  Livingston,  15  Cal.,  344 ;  War- 
ren Academy  v.  Starrett,  5  Blackf .,  179 ;  Todd  v. 
Tobey,  29  Me.,  219 ;  TT  S.  v.  Kesman,  Pet.  C.  C-,  169 . 
Strohecker  v.  Grant,  16  Serg.  &  R.,  241 ;  Putnam  v; 
Field,  103  Mass.,  556;  Arnold  v.  Lyman,  17  Mass., 
400;  Martin  v.  Hind,  Cowp.,  437:  Marchington  v. 
Vernon,  1  Bos.  &  P.,  101,  n :  1  Vent.,  318,332 ;  Starkey 
v.  Mill,  Styles,  296 ;  Dutton  v.  Pool,  2  Lev.,  210. 

This  rule  ft  olds,  though  the  plaintiff  did  not  know 

of  the  promise  when  made.     Farley  v.  Cleveland,  4 

Cow.,  432 :  S.  C.,  9  Cow.,  639 ;  Del.  and  H.  C.  Co.  v. 

Bank,  4  Den.,  97 :    Scott  v.  Pilkington,  15  Abb.  Pr., 

I  280 ;  Burr  v.  Beers,  24  N.  Y.,  178 ;  Lawrence  v.  Fox, 

I  20  N.  Y.,  268 ;  Arnold  v.  Lyman.  17  Mass.,  400. 
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141»]    *JOHN  R.  LIVINGSTON 

t. 

PASCHAL  N.  SMITH,  President  of  the  Co- 
lumbian Insurance  Company. 

SAME  «.  SAME. 

Affidavit  on  Motion  for  a  Struck  Jury. 

On  the  affidavit  of  counsel  in  a  cause,  stating  that 
in  his  opinion  it  was  a  cause  of  importance,  and 
that  a  large  sum  of  money  was  depending,  a  struck 
jury  was  allowed. 

MR.  HARISON  moved  for  a  struck  jury 
in  these  causes,  on  the  affidavit  of  Mr.  Bo- 
gert,  counsel  for  the  defendant,  that  the  causes 
were,  in  his  opinion,  of  importance;  that  in  one 
of  them  the  policy  of  insurance  was  for  the  sum 
of  $10,000,  and  in  the  other,  for  $18,000,  and 
that  the  plaintiff  claimed  for  a  total  loss. 

Mr.  Hoffman,  contra. 

Per  Curium. 

Rule  granted.1 

Cited  in-2  Rob.,  649;  17  Abb.  Pr.,  359. 


STEINBACH  ET  AL.  v.  HALLETT. 

Bankrupt — Nonsuit — Stipulation. 

Where  it  appears  that  the  defendant  is  in  prison, 
and  notoriously  a  bankrupt,  the  court  will  not  arive 
judgment  as  in  case  of  nonsuit  for  not  proceeding 
to  trial,  according  to  notice,  nor  will  they  oblige  the 
plaintiff  to  stipulate. 

MR.  RIGGS,  for  the  defendant,  moved  for 
judgment,  as  in  case  of  a  nonsuit,  against 
the  plaintiff,  for  not  proceeding  to  trial  at  the 
last  sittings  in  the  city  of  New  York,  pursu- 
ant to  notice  given. 

Mr.  Radcliff,  for  the  plaintiff,  read  an  affi- 
davit, stating  that  the  defendant  was  in'prison, 
and  notoriously  a  bankrupt. 


Per  Curiam. 
ulate. 


The  plaintiff  need  not  stip- 


Ruk  refused. 

Cited  in-5  Rob.,  670 ;  2  Abb.  N.  S.,  477. 


NEW  WINDSOR  TURNPIKE  COMPANY 
ELLISON. 

Sfjecial  Jury. 

In  an  action  brought  by  a  turnpike  company, 
against  a  person  for  making  a  highway  near  the 
turnpike  gate,  to  avoid  the  turnpike,  the  court 
allowed  a  special  jury,  at  the  instance  of  the 
plaintiffs. 

R.  FISK,  for  the  plaintiffs,  moved  for  a 
struck  jury  in  this  cause,  the  grounds  for 

1.— See  2  Caincs,  28,380;  see,  also,  2  Johns.  Rep., 

Peacock  v.  Monk  (1  Vesey,  123)  Lord  Hardwicke  said, 
where  a  consideration  is  mentioned  in  a  deed,  you 
cannot  prove  any  other;  aiUer,  where  there  is  no 
consideration  at  all  expressed.  In  the  case  of  The 
King  v.  Inhabitants  of  Scainmonden  (3  Term  Rep., 
474),  Lord  Kenyon  said,  the  party  might  prove  other 
ss 
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which  were  set  forth  in  an  affidavit.  It  was 
an  action  against  the  defendant  for  removing 
the  fence  near  the  turnpike  gate,  and  making 
a  highway  across  his  land,  for  the  purpose  of 
avoiding  the  turnpike,  and  by  that  means  to 
defraud  and  injure  the  plaintiffs. 

Mr.  L.  Elmendorf,  contra,  offered  affidavits 
to  prove  that  the  removal  of  the  fence,  and 
making  the  highway,  were  for  *the  [*142 
private  accommodation  of  the  defendant,  and 
not  with  a  view  to  avoid  the  payment  of  toll. 

Per  Curiam.  Questions  of  this  kind,  af- 
fecting the  public,  are  important  in  their  con- 
sequences. 

SPENCER,  J.,  dissented. 

Rule  granted. 

Cited  in— 2  Rob.,  649;  17  Abb.  Pr.,  359. 


OLNEY  v.  BACON. 

Commencement  of  Trial  Before  Justice. 

The  mere  inspection  of  a  note  presented  to  the 
justice,  is  not  such  a  commencement  of  the  trial  of 
a  cause,  as  to  preclude  the  party  from  demanding 
a  trial  by  jury.* 

ERROR  on  certiorari,  from  a  justice's  court. 
The  declaration  was  on  a  bill,  to  which 
the  defendant  below  pleaded  the  general  is- 
sue. The  bill  was  shown  to  the  justice,  who 
inspected  it,  but  no  proof  was  called  for,  or  of- 
fered. In  this  stage  of  the  cause,  the  defend- 
ant demanded  a  trial  by  jury  ;  but  the  justice 
refused  to  issue  a  venire,  and  proceeded  to  the 
trial,  and  gave  judgment  for  the  plaintiff. 

Mr.  Woodworth,  Attorney-General,  for  plaint- 
iff in  error.  The  words  of  the  act  regu- 
lating the  proceedings  before  justices,  are, 
"That  it  shall  be  lawful  for  either  party  to 
the  suit,  or  the  attorney  of  either,  after  issue 
joined,  and  before  the  court  shall  proceed  to 
inquire  into  the  merits  of  the  cause,  to  demand 
of  the  court  that  the  cause  should  be  tried  by 
a  jury ;  and,  thereupon,  the  justice  is  required 
to  issue  a  tenire,"  &c.  (Rev.  Laws,  Vol.  I., 
p.  496.)  The  mere  inspecting  the  bill  on  which 
the  action  was  brought,  was  not  such  an  in- 
quiry into  the  merits  as  to  preclude  the  party 
from  the  benefit  of  a  trial  by  jury. 

Mr.  Foot,  contra.  The  examination  of  the 
bill  was  a  proceeding  to  inquire  into  the  mer- 
its of  the  cause,  within  the  meaning  of  the 
act,  and  the  party  was  not  afterwards  entitled 
to  a  venire. 

Per  Curiam.  The  trial  had  not  commenced 
by  merely  taking  up  and  inspecting  the  bill, 
which  was  put  in  issue  by  the  plea.  The  de- 
defendant  was  not  too  late  in  his  demand  of  a 

*IJayless  v.  Craney,  Gale  v.  Barnes,  1  Cow.  Rep., 

86.235. 

considerations  than  those  contained  in  a  deed,  and 
he  cited  Filmer  v.  Gott  (7  Bro.  P.  C.,  70,  or  Vol.  IV. 
p.  230,  2d  ed.),  but  that  was  a  case  of  fraud,  and  the 
deed  was  set  aside  for  fraud.  See  8  Term  Rep.,  147; 
379,380. 
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jury,    and   a 
awarded. 


venire   ought    to    have     been 


Judgment  reversed. 
Cited  in— 1  Cow.,  88, 237. 


143*]          *HART  v.  STOREY. 

Discharge  of  Defendant  Under  Insolvent  Act — 
Discontinuance. 

The  discharge  of  the  defendant  under  the  Insol- 
vent Act  is  a  sufficient  excuse  for  not  proceeding:  to 
trial  pursuant  to  a  notice,  and  the  plaintiff  may  dis- 
continue without  costs. 

MR.  RIKER  moved  for  judgment,  as  in  case 
of  a  nonsuit,  against  the  plaintiff,  for  not 
proceeding  to  trial  at  the  last  sittings  in  the 
city  of  New  York,   pursuant  to  the  notice 
given  in  this  cause. 

Mr.  Emott,  contra,  read  an  affidavit,  stating 
the  insolvency  of  the  defendant,  who  had  been 
discharged  under  the  Insolvent  Act. 


The  plaintiff  may  discontinue 


Per  Curiam. 
without  coets. 

Rule  refused. 

Cited  in— 1  Cow.,  424;  4  Hill,  592;  1  Bosw.,330;  45 
Super.  514. 


ANONYMOUS. 

Practice. 

The  words  "  or  as  soon  thereafter  as  counsel  can 
be  heard,"  usually  inserted  in  notices  of  arguments, 
are  unnecessary. 

TVTOTICE  of  an  intended  motion  had  been 
ll  given  for  a  certain  day  in  term,  without 
saying,  or  as  soon  thereafter  as  counsel  can  be 
heard.  The  Court  said  the  notice  was  suffi- 
cient, that  those  words  were  superfluous,  and 
that  the  party  might  make  his  motion  on  any 
other  day  in  term. 


COCK  e.  FELLOWS. 

Promissory    Note  —  When    Indorsement    Neces- 
sary. 

A  promissory  note  in  these  words,  "due  to  the 
bearer  hereof,  £3  18s.  lOd.  which  I  promise  to  pay 
to  A  or  order  on  demand,"  is  not  a  note  payable  to 
bearer,  but  must  be  transferred  by  indorsement. 

FROM  the  return  to  the  certiorari  in  this 
cause  it  appeared  that  an  action  had  been 
brought  by  the  defendant  in  error  against  the 
present  plaintiff,  before  a  justice  of  the  peace, 
in  which  he  declared  on  a  writing  or  note,  in 
the  following  words :  "Due  the  bearer  hereof, 
£3  18s.  1<M.,  which  I  promise  to  pay  to  Abra- 

NOTE.— Promissory  note,  what  form  of  words  con- 
stitutes. 
See  Cook  v.  Satterlee,  6  Cow.,  108,  note. 
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ham  Thomson,  or  order,  on  demand,  as  wit- 
ness my  hand,  this  22d,  llth  month,  1803 ; " 
signed,  "Jordan  Cock."  The  note  was  not 
indorsed  by  Thompson,  and  the  declaration 
stated  the  note  as  made  payable  to  the  bearer. 
The  justice  gave  judgment  for  the  plaintiff 
below,  for  the  amount  of  the  note. 

*Mr.  Van  Antwerp,  for  the  plaintiff  [*144 
in  error,  insisted  that  the  note  must  be  consid- 
ered as  payable  to  order,  and  negotiable  by 
indorsement  only.  The  word  "bearer"  was 
introduced  merely  to  show  the  person  to 
whom  the  debt  was  due,  for  which  the  note 
was  given ;  the  mode  of  payment  was  to  the 
order  of  Thompson,  without  whose  indorse- 
ment the  plaintiff  below  could  not  maintain 
his  action.  (Chitty,  178.) 

Mr.  Metcalf,  contra,  contended  that  the  note 
was  intended  to  be  made  payable  to  bearer, 
and  transferable  without  indorsement ;  and 
that  the  words  "or  order"  ought  to  be  re- 
jected as  superfluous. 

Per  Curiam.  The  word  "  bearer  "  has  refer- 
ence to  Thomson  as  the  payee,  and  as  the 
promise  is  expressly  to  pay  to  him  or  order, 
another  person  could  not  maintain  an  action 
on  the  note  without  his  indorsement.  The 
judgment  below  must  be  reversed. 

Judgment  reverted. 

Cited  in— 10  Wend.,  680;  119  Mass.,  81. 


BREWERTON 
HARRIS  AND  HARRIS,  JUN. 

Judgment  Reversing  Judgment  of  Common  Pleas 
— Set-Off  to  Second  Judgment  of  Common 
Pleas. 

Where  a  judgmi  nt  of  reversal  had  been  obtained 
in  this  court,  of  a  judgment  in  the  Court  of  Com- 
mon Pleas,  and  a  restitution  awarded,  and  after- 
wards a  second  judgment  obtained  in  a  now  action 
between  the  same  parties,  in  the  Common  Pleas, 
the  judgment  of  reversal  in  this  court  was  not  al- 
lowed  to  be  set  off  against  the  second  judgment  in 
the  Common  Pleas.  The  latter  court  has  power  to 
make  the  set-off.* 

Citation— 3  Wils.,  396. 

FROM  the  affidavits  in  this  case,  it  appeared 
that  William  Brewerton,  in  1799,  recov- 
ered judgment  in  the  Court  of  Common  Pleas 
for  the  County  of  Washington,  against  Moses 
Harris  and  Moses  Harris,  Jun.,  on  which 
judgment  a  capias  ad  satisfaciendum  issued, 
on  which  the  defendants  were  taken  in  execu- 
tion, and  paid  the  amount,  being  the  sum  of 
$80.  Error  was  brought  on  that  judgment 
into  this  court,  and  the  judgment  was  re- 
versed, and  a  restitution  of  the  money,  paid 
by  the  defendants  below,  was  awarded. 

On  the  judgment  of  reversal  in  this  court,  a 
capias  ad  satisfaciendum  was  issued  against 
Brewerton,  on  which  he  was  taken  and  re- 
mained in  prison  until  he  was  discharged  by 
the  act  for  giving  relief  in  cases  of  insolvency. 

A  new  action  was  afterwards1  commenced 

*See  Simson  v.  Hart,  15  Johns.  Rep.,  63. 
1.— It  is  supposed  before  his  discharge. 
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in  the  same  Court  of  Common  Pleas,  by  Brew- 
erton,  against  the  same  defendants,  on  the 
same  contract,  and  for  the  same  cause  for 
1 45*]  *which  the  first  action  was  brought  and 
judgment  obtained.  In  the  second  action,  a 
verdict  was  found  for  the  plaintiff  for  $32.6 
damages,  on  which  a  judgment  was  entered 
up  for  $88.45,  damages  and  costs;  which 
judgment  remained  unsatisfied. 

Mr.  Rmzett,  in  behalf  of  the  defendants, 
now  moved  to  have  the  $80,  paid  by  them  on 
the  first  judgment  below,  set  off  and  deducted 
from  the  amount  of  the  second  judgment  in 
the  Court  of  Common  Pleas,  and  that  the 
plaintiff  there  should  not  be  allowed  to  receive 
more  than  the  balance  of  $8.45 ;  or,  in  other 
words,  that  the  judgment  of  reversal  and 
restitution  in  this  court  should  be  set  off 
against  the  judgment  in  the  Court  of  Com- 
mon Pleas. 

Mr.  Shepherd,  contra,  objected  that  these 
were  judgments  in  different  courts,1  and  read 
an  affidavit  stating  that  the  contract  on  which 
the  first  judgment  was  obtained  in  the  court 
below,  had  been  previously  assigned  by  W. 
Brewerton  to  Cornelius  V.  Brewerton,  for  a 
full  and  valuable  consideration  and  that  the 
former  had  no  interest  whatever  in  the  judg- 
ment. He  observed,  also,  that  the  attorney 
had  a  lien  on  the  judgment  for  his  costs, 
which  could  not  be  included  in  the  set-off. 
(Cole  v.  Grant,  2  Caines,  105  :  2  Black.,  867, 
869,  871  ;  MitcMl  v.  Oldfield,  4  Term  Rep., 
123.)  He  contended  that  this  court  ought  not, 
in  this  summary  way,  to  interfere  with  the 
proceedings  of  the  Court  of  Common  Pleas. 

Mr.  RmseU,  in  reply.  The  Court  of  K.  B. 
has  allowed  a  judgment  in  a  mayor's  court  to 
be  set  off  against  a  judgment  in  that  court. 
Costs  in  one  court  have  been  allowed  to  be  set 
off  against  costs  in  another  court.  (2  Bos.  & 
Pull.,  29,  Hall  v.  Ody.)  The  parties  are  before 
this  court,  which  has  a  control  over  its  suitors, 
and  may  see  that  justice  is  done  between  them. 
If  no  authority  can  be  adduced  exactly  in 
point,  yet  this  court  has  an  equitable  power  to 
146*]  extend  the  doctrine  of  set-off.  *The 
ca'-e  differs  from  that  of  Cole  v.  Grant,  and  the 
court  ought  not  to  protect  the  attorney,  as  to 
his  costs. 

Per  Otiriam.  The  Court  of  Common  Pleas 
has  power  to  set  off  these  judgments,  and 
they  would,  we  have  no  doubt,  make  the  de- 
duction, on  application  to  them  for  that  pur- 
pose. For  this  court  to  order  Brewerton  to 
deduct  $80  from  his  last  judgment  below,  and 
take  out  execution  for  $8.45  only,  would  be  at 
least  an  inconvenient  interference  with  that 
judgment.  Such  an  order  could  be  enforced 
only  by  attachment.  The  case  of  Barker  v. 
Bmhfim  (3  Wils.  396)  shows  that  the  Common 
Pleas  have  the  power  to  make  the  set-off  now 
requested. 

Rule  refused, 

Cited  in— 14  Johns.,  70 ;  13  Wend.,  653 ;  7  Hill,  186 ; 
1  Johns.  Ch.,  94 ;  1  Paige.  634 ;  11  Barb.,  484. 

1.— In  Schemerhorn  v.  Schermerhorn  (3  Caines, 
MO),  a  judgment  in  the  Court  of  Common  Pleas  was 
allowed  to  be  set  off  against  a  judgment  in  this 
court. 

90 


HEATON  v.  FERRIS  AND  FERRIS. 


Costs — Practice. 

In  trespass  (tiiare  clauxiim  fregit,  the  defendant 
pleaded  in  justification  a  right  of  way  over  the  land 
of  the  plaintiff,  and  a  verdict  was  given  for  the 
plaintiff  for  six  cents;  it  was  held  that  the  plaintiff 
was  entitled  to  full  costs  under  the  statute.  The 
certificate  of  the  judge  need  not  be  given  at  the 
trial ;  it  is  sufficient  if  it  be  given  afterwards,  e.ven 
after  the  clerk  has  taxed  the  costs. 


THIS  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  close, 
treading  down  the  grass,  &c.  The  defendants 
pleaded  the  general  issue,  and  two  special 
pleas  of  justification,  one  of  a  right  to  a  com- 
mon highway,  and  the  other  a  right  to  a  pri- 
vate way.  The  plaintiff  replied  to  the  special 
pleas,  traversing  the  right  of  way  set  up  in  • 
each,  and  the  defendants  rejoined,  and  issues 
were  taken  thereon.  The  cause  was  tried  at 
the  Westchester  circuit,  in  June,  1804,  before 
Mr.  Justice  Livingston,  and  a  verdict  was 
found  for  the  plaintiff  for  six  cents  damages. 
On  this  verdict,  a  judgment  was  entered  up 
by  the  attorney  of  the  plaintiff,  and  after  due 
notice  of  the  taxation  of  the  costs,  full  costs 
were  taxed  on  the  13th  day  of  January  last, 
by  the  clerk  of  this  court,  though  the  taxation 
was  objected  to  at  the  time  by  the  attorney 
of  the  defendants,  because  the  judge  before 
whom  the  cause  was  tried  had  not  given  a 
certificate  to  entitle  the  plaintiff  to  full  costs. 
The  plaintiff,  afterwards,  on  the  29th  day  of 
January  last,  obtained  a  certificate  from  the 
judge  who  *tried  the  cause,  that  the  [*147 
freehold  or  title  came  in  question.* 

Mr.  Hoffman,  in  behalf  of  the  defendants, 
now  moved  that  the  taxation  of  costs  should 
be  vacated,  and  that  the  defendants  should 
have  their  costs  taxed  against  the  plaintiff,  and 
execution  therefor  ;  or,  if  the  defendants  were 
not  entitled  to  costs,  that  then  the  plaintiff 
should  be  allowed  no  more  costs  than  dam- 
ages. (Farrington  v.  Rennie,  2  Caines,  220.) 
The  freehold  in  the  land  was  admitted  to  be  in 
the  plaintiff.  The  defendants  claim  only  a 
right  by  prescription,  of  passing  and  repass- 
ing  over  the  land  of  the  plaintiff.  A  justifi- 
cation of  a  mere  right  of  way  over  the  free- 
hold of  the  plaintiff  did  not  bring  the  title 
into  question. 

Mr.  Enwtt,  contra.  The  words  of  the  statute 
(sess.  24,  ch.  152,  sec.  6)  are,  "that  in  all  ac- 
tions of  trespass,  &c.,  wherein  the  judge,  at 
the  trial  of  the  cause,  shall  not  find  and  cer- 
tify, under  his  hand,  upon  the  back  of  the 
record,  &c.,  that  the  freehold  or  title  of  land 
mentioned  in  the  plaintiff's  declaration  was 
chiefly  in  question,  the  plaintiff,  in  case  the 
jury  shall  find  the  damages  to  be  under  the 
value  of  five  dollars,  shall  recover  no  more 
costs  of  suit,  than  the  damages  so  found  shall 
amount  to."  The  right  of  way  is  a  title  in  re- 
lation to  land.  The  general  issue  itself  puts 
the  title  in  question  ;  but  the  plaintiff,  in  his 
replication,  has  directly  traversed,  and  taken 
issue  on  the  plea  of  title.  The  case  of  Far- 

2.— Striker  v.  Mott,  6  Wend.  Rep.,  465. 
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rington  v.  Rennie1  having  been  decided  since 
the  trial  of  this  cause,  it  ought  not  to  influence 
the  decision  in  the  present  case.  The  statute 
did  not  require  that  the  certificate  should  be 
given  at  the  trial,  but  merely  that  the  judge 
148*]  *who  presided  at  the  trial  should  give 
the  certificate,  which  may  be  done  afterwards. 
Sir.  Harison,  in  reply.  If  the  general  issue 
put  the  freehold  or  title  in  question,  the  pro- 
vision in  the  act  was  nugatory.  A  claim  to  a 
mere  right  of  way  did  not  bring  the  freehold 
or  title  to  land  in  question,  within  the  mean- 
ing of  the  act.  Costs  are  stricti  juris,  and  not 
to  be  allowed,  unless  the  party  shows  that  he 
is  clearly  within  the  provisions  of  the  statute. 

Per  Curiam.  In  this  case,  the  title  to  land 
came  in  question,  so  as  to  entitle  the  plaintiff 
to  full  costs  under  the  act,  and  the  certificate 
was  properly  granted. 

Rule  refused. 

Foltowed— 2  Johns.,  185;  1  Cow.,  570. 

Distinguished— 3  Johns.,  451. 

Cited  in— 6  Wend.,  466;  10  Wend.,  565;  15  Wend., 
339;  19  Wend.,  375;  21  N.  Y.,  469;  34  N.  Y.,  455;  20 
Barb.,  319;  10  How.  Pr.,  408. 


SEAMAN,  Demandant, 

0. 
WILLIAM  MILLER,  Tenant. 

Refusal  of  Judgment  nunc  pro  tune. 

This  court  will  not  order  a  judgment  to  be  signed, 
nunc  pro  tune,  to  give  effect  to  a  judgment  under 
the  statute  creating  forfeitures  for  adhering  to  the 
enemies  of  the  State,  passed  in  1782. 

THE  demandant,  Adam  Seaman,  had  been 
convicted  on  an  indictment  before  the 
General  Sessions  of  the  Peace,  in  the  County 
of  Westchester,  of  adhering  to  the  enemies  of 
the  State,  on  which  judgment  of  forfeiture 
was  entered  in  the  Supreme  Court,  in  the  term 
of  October,  1782,  pursuant  to  an  act  of  the 
Legislature  entitled,  "  An  Act  for  the  forfeit- 
tire  and  sale  of  the  estates  of  persons  who  have 
adhered  to  the  enemies  of  this  State,  and  for 
declaring  the  sovereignty  of  the  people  of  this 
State  in  respect  to  all  property  within  the 
same,"  passed  the  22d  of  October,  1779.  (See 
Greenleaf's  edition  of  the  Laws,  Vol.  I.,  p. 
26.) 

The  rule  for  judgment  had  been  regularly 
entered  in  the  minutes  of  the  clerk  of  the 
court,  and  the  record  was  made  up,  but  not 
signed. 

Mr.  Woodicorth,  Attorney -General,  now 
moved  that  the  record,  a  copy  of  which  was 
produced,  should  be  signed,  nunc  pro  tune. 

1.— In  that  case,  decided  in  November  Term,  1804, 
though  the  4th  section  of  the  act  concerning  costs 
does  not  require  a  certificate,  the  court  said,  that 
instead  of  looking  at  the  pleadings,  they  would,  in 
all  future  cases,  require  a  certificate  of  the  judge 
who  presides.  In  the  4th  section  it  is  said  "  that  if, 
in  any  personal  action  prosecuted  in  the  Supreme 
Court,  the  plaintiff  shall  not  recover  above  the  sura 
of  $50,  he  shall  not  recover  costs,  but  shall  pay  costs 
to  the  defendant."  Provided,  that  nothing  therein 
contained,  "  shall  extend  to  any  action  where  the 
freehold  or  title  to  land  shall  in  any  wise  come  in 
question."  See  1  Term  Rep.,  636;  6  Term  Rep.,  11; 
7  Term  Rep.,  449. 
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Per  Curiam.  We  are  not  disposed,  at  this 
day,  to  lend  our  aid  to  give  effect  to  forfeit- 
ures made  during  the  late  Revolutionary  war. 

Rule  refused. 


*J.  H.  SLEGHT  '         [*i49 

v. 
HARTSHORNE,  RHINELANDER,  ET  AL. 

Action  of  Policy — Preliminary  Pi'oofs — Special 
Verdict — Amendment. 

Where  no  objection  is  made  at  the  trial  of  an  ac- 
tion on  a  policy  of  insurance  for  want  of  prelim- 
inary proofs,  but  the  parties  proceed  on  the  merits, 
the  court  will  allow  the  six?cial  verdict  to  be 
amended  by  adding  the  preliminary  proofs. 

MR.  PENDLETON,  for  the  defendant, 
moved  for  leave  to  amend  the  special 
verdict  in  this  cause,  by  striking  put  the  fol- 
lowing words  :  "that  the  said  plaintiff  made 
to  the  said  defendants  the  usual  proof  of  inter- 
est, and  proof  of  loss,  more  than  thirty  days 
before  the  commencement  of  his  action,  as 
was  required  by  the  said  writing  or  policy  of 
assurance,"  which  had  been  added  to  the  ver- 
dict when  it  was  corrected  before  the  judge 
who  tried  the  cause. 

Messrs.  Raddiff  and  Hoffman  opposed  the 
motion.  They  cited  3  Term  Rep.,  749  ;  Bac. 
Abr.,  tit.  Verdict;  Com.  Dig.,  tit.  Amend- 
ment, P. 

Mr.  Harison  replied : 

It  appeared  that  there  had  been  a  long  trial 
of  the  cause  upon  its  merits,  during  which  no 
question  was  made  as  to  the  preliminary 
proofs,  which  were  not  called  for,  nor  were 
they  stated  in  the  heads  of  the  special  verdict 
found  by  the  jury. 

Per  Curiam.  As  the  defendants  at  the  trial 
made  no  objection  to  the  want  of  preliminary 
proofs,  but  proceeded  in  their  defense  on  the 
merits  of  the  cause,  it  must  be  presumed  that 
their  existence  and  competency  were  admitted. 
Being  matter  merely  formal,  and  not  contro- 
verted by  the  defendants,  it  was  proper  to 
state  their  admission  in  the  special  verdict. 

Rule  refused. 

Cited  in-2  Abb.  App.  Dec.,  31 ;  41  How.  Pr.,  516 ;  5 
Abb.  N.  S.,  367. 
See  2  Trans.  App.,  178 ;  3  Trans.  App.,  105. 


DUNLAP  AND  GRANT 

v. 

THE   COMMERCIAL   INSURANCE  COM- 
PANY. 

Payment  into  Court  after  Plea  Pleaded. 

After  plea  pleaded,  leave  was  granted  to  pay 
money  into  court  with  costs  to  the  time,  but  not 
specifically  as  the  premium  on  the  policy  of  insur- 
ance on  which  the  action  was  brought. 

MR.  RADCLIFF,  after  plea  pleaded,  moved 
for  leave  to  pay  money  into  court,  as  the 
premium  on  the  policy  of  insurance,  on  which 
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this  action  was  brought.  He  cited  1  Term 
Rep.,  710. 

1 5O*]  *Per  Curiam.  The  defendant  may 
pay  into  court  what  sum  he  pleases,  with  the 
costs  of  suit  up  to  the  time  or  such  payment, 
but  not  specifically  as  the  premium  on  the 
policy ;  and  this  may  be  done  after  plea 
pleaded. 


WATSON  AND  WATSON 

t. 
DELAFIELD. 

1.  Special  Verdict — Amendment  by  Inserting 
Uncontroverted  Fact.  2.  Assured  to  Commu- 
nicate Knowledge  of  Loss. 

Where  a  fact  at  the  trial  of  a  cause  is  not  contro- 
verted, nor  litigated  before  the  jury,  the  court  will 
order  a  venire  de  nnvo.  to  ascertain  such  fact,  unless 
the  opposite  party  will  consent  to  amend  the  special 
verdict  by  inserting1  it ;  it  appealing  to  have  been 
ommitted  by  the  counsel  at  the  time,  from  a  belief 
that  it  might  be  inserted  when  the  special  verdict 
was  drawn  up  in  form. 

Where  the  assured  had  written  four  letters,  by 
different  conveyances,  ordering  insurance,  one  of 
which  was  on  board  the  vessel  in  which  the  assured 
arrived,  after  a  knowledge  of  the  loss,  at  a  port 
from  which  the  letter  is  sent  by  mail,  he  is  bound  to 
communicate  the  news  of  the  loss  immediately,  or 
by  the  same  post,  so  that  the  insurance  may  be 
countermanded. 

MR.  PENDLETON,  in  behalf  of  the  de- 
fendant, moved  for  leave  to  amend  the 
special  verdict  in  this  cause,  by  adding  the 
following  words :  "  that  one  of  the  letters  or- 
dering insurance  to  be  effected  was  put  on 
board  of  a  certain  brig  therein  mentioned, 
called  The  Friends,  at  Jamaica,"  or  that  a 
venire  de  now  may  issue,  to  ascertain  that  fact. 
He  read  an  affidavit  stating  that  on  a  second 
trial  of  this  cause,  in  April  last,  the  jury  found 
the  heads  of  a  special  verdict ;  that  two  or 
three  weeks  after,  he  received  the  draft  of  the 
special  verdict,  to  which  he  proposed  certain 
amendments,  which  were  delivered  to  the 
plaintiffs  a  day  or  two  after,  believing  it  to  be 
the  practice  to  insert  in  a  special  verdict,  when 
drawn  up  in  form,  such  facts  as  were  proved 
by  written  evidence,  and  were  uncontradicted  ; 
that  the  fact  now  proposed  to  be  inserted  ap- 
peared in  the  deposition  of  Enoch  Rust,  one 
of  the  witnesses,  and  also  in  the  minutes  of 
the  judge  who  tried  the  cause  ;  but  the  judge 
refused  to  allow  the  proposed  amendment. 
The  affidavit  further  stated  several  circum- 
stances to  corroborate  the  truth  of  the  fact, 
which  the  defendant  wished  to  have  inserted 
in  the  special  verdict. 

To  show  the  authority  and  practice  of 
courts,  in  amending  special  verdicts,  the  fol- 
lowing cases  were  cited  :  Pees  v.  Morgan  (3 
Term  Rep.,  750),  Petriev.  Hanney  (Ibid.,  659), 
Doe,  ex  dem.  Church,  v.  Perkins  (Ibid.,  750), 
Tlie  King  v.  The  Mayor,  &c.,  of  Oraresend(l 
Term  Rep.,  699),  Grant  v.  Astel  (Doug.,  722), 
Williams  v.  Breedon  (1  Bos.  &  Pull.,  330), 
151*]  Skutt  v.  Woodward  (1  H.  *Black.,  238), 
7  Bac.  Abr.,  tit.  Verdict.  D,  Gwillim's  edition. 
It  was  contended  that  Rust's  evidence  was  not 
discredited  at  this  trial,  and  that,  on  the  for- 
mer trial,  the  fact  was  conceded,  and  seemed, 


indeed,  to  be  necessarily  implied  from  what 
was  found  by  the  jury. 

Messrs.  Rif/ys  and  Hadcliff,  for  the  plaintiffs, 
admitted  that -the  witness  did,  in  his  deposi- 
tion, swear  to  the  fact  which  the  defendant's 
counsel  now  wished  to  have  inserted  in  the 
special  verdict ;  but  they  denied  the  truth  of 
the  fact,  and  insisted  that  the  jury,  by  not 
finding  it,  had,  by  their  silence,  negatived  its 
truth  ;  that  the  counsel  for  the  defendant  drew 
up  the  heads  of  the  special  verdict,  and  if  they 
had  omitted  to  insert  this  fact,  it  must  be  im- 
puted to  their  own  negligence  ;  it  was  now  too 
late  to  supply  it.  The  present  application  is 
irregular,  and  ought  not  to  be  sustained,  for  it 
is  substantially  a  motion  for  a  new  trial.  A 
venire  de  noto  is  never  granted  in  a  case  like 
the  present.  (See  2  Term  Rep.,  125,  126,  and 
the  note.) 

Mr.  Harison,  in  reply.  The  present  ques- 
tion is  of  great  importance,  as  it  involves  a 
principle  not  yet  decided,  as  to  the  power  of 
the  court  over  trials  by  jury.  If  the  court  can 
never  interpose  in  such  cases,  the  most  danger- 
ous consequences  are  to  be  apprehended  from 
the  practice  of  finding  special  verdicts.  They 
furnish  a  convenient  and  easy  method,  by 
which  juries  may  indulge  their  prejudices,  or 
evade  their  duty  with  impunity  ;  for  since  the 
abolition  of  attaints,  the  court  would  have  no 
power  over  them.  The  salutary  and  highly 
necessary  power  of  granting  new  trials  would 
be  defeated,  if  juries  might,  whenever  they 
thought  fit.  find  special  verdicts,  without  any 
possibility  of  correction  or  control. 

The  fact  proposed  to  be  inserted  in  the  ver- 
dict was  one  which  the  counsel,  in  his  affida- 
vit, supposed  to  be  uncontroverted,  and  which 
could  be  afterwards  added.  There  was  no 
evidence  before  the  jury  to  justify  them  in  dis- 
believing the  testimony  of  Rust.  If  they  in- 
tended, by  their  verdict,  to  show  their  disbe- 
lief of  this  fact,  they  must  have  acted  arbi- 
traily,  as  there  was  nothing  to  warrant  such  a 
conclusion. 

He  spoke  in  very  forcible  terms  against  the 
abuses,  which  *might  result  from  the  [*152 
practice  of  allowing  juries  to  find  special  ver- 
dicts, according  to  their  own  pleasure  or  ca- 
price. 

Per  Curiam.  We  are  satisfied  that  the  jury 
never  considered  this  fact  as  litigated,  and  that 
the  counsel  for  the  defendant  took  it  for 
granted  that  it  would  be  inserted  in  the  spe- 
cial verdict,  of  course,  as  an  unquestionable 
fact.  It  would  be  unjust,  therefore,  to  deprive 
the  party  of  the  means  of  ascertaining  whether 
or  not  the  jury  did  find  it.  We  are  of  opinion, 
therefore,  that  a  venire  de  novo  should  be 
awarded,  to  try  the  single  fact  now  in  ques- 
tion. 

On  the  next  day,  the  counsel  for  the  plain- 
tiffs consented  to  insert  the  fact  above  stated 
in  the  special  verdict :  and  the  cause  was  then 
argued  on  the  verdict  as  amended. 

The  following  are  the  material  facts  which 
it  contained. 

The  cause  was  tried  at  the  New  York  sit- 
tings, April,  1805,before  Mr.  Justice  Thompson. 

The  policy,  interest,  loss  and  abandonment,, 
were  proved  on  the  trial.  The  policy  in  ques- 
tion was  effected  by  the  plaintiffs  on  the  12th 
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October,  1801,  pursuant  to  an  order  from 
Henry  Stouffer,  of  Baltimore,  contained  in  a 
letter,  written  the  8th  October,  and  addressed 
to  them  as  his  agents,  on  850  doubloons,  equal 
to  $13,600,  on  board  of  the  shooner  Harriet 
and  Ann,  Rhodes,  master,  from  Jamaica  to 
Baltimore.  The  vessel  sailed  from  Kingston 
the  26th  August,  1801,  on  the  voyage  insured, 
in  all  respects  seaworthy,  with  the  property  in- 
sured on  board,  which  belonged  to  Henry 
Stouffer  and  Andreas  Finkin,  for  whose  ac- 
count the  insurance  was  made.  The  doubloons 
were  neutral  property,  and  continued  on  board 
until  the  14th  September,  1801,  when  they 
were  lost  in  the  vessel,  which  foundered  and 
sunk,  by  the  perils  of  the  sea.  Before  the  ves- 
sel sailed  from  Jamaica,  Finkin  wrote  four 
letters,  dated  at  Kingston,  the  16th  August, 
1801,  of  the  same  tenor  and  date,  directed  to 
Henry  Stouffer  of  Baltimore,  advising  him  of 
the  intended  shipment  of  the  doubloons,  and 
directing  insurance  to  be  made.  The  letters 
were  sent  by  different  conveyances  to  the 
153*]  United  *States  ;  one  of  them  was  put 
into  the  postofflce  at  Norfolk  in  Virginia  on  the 
1st  October,  1801 ;  another  of  the  letters  had  the 
post  mark  of  "Charleston,  S.  Carolina;"  an- 
other, on  which  the  post  mark  was  illegible, 
except  "19  cents,"  and  the  other,  marked 
"  ship  6  cents,"  were  all  received,  at  the  count- 
ing-house of  Stouffer,  at  Baltimore,  at  the 
same  time,  on  the  7th  October ;  and  were  all 
actually  delivered  to  him  on  the  7th  or  8th  day 
of  October  ;  at  that  time  he  knew  nothing  of 
the  loss  of  the  vessel,  and  was  not  informed  of 
it  until  the  14th  day  of  the  same  month. 

Finkin  was  on  board  of  the  vessel  on  her 
voyage  ;  and  at  the  time  she  foundered  went 
on  board  the  brig  Lucy,  with  Rhodes,  the 
master  of  the  Harriet  and  Ann,  bound  to  Bos- 
ton, where  he  continued  until  the  29th  Sep- 
tember, when  he  was  put  on  board  the  brig 
Friends,  of  New  York,  then  going  into  Nor- 
folk in  distress.  One  of  the  letters  ordering 
insurance  to  be  effected  was  put  on  board  of  the 
Friends  at  Jamaica. 

The  Friends  arrived  at  Hampton  Roads  on 
the  30th  September.  Finkin  remained  at  Nor- 
folk seven  or  eight  days,  but,  owing  to  con- 
trary winds,  no  packets  sailed  from  thence  for 
Baltimore.  He  was  sick  most  of  the  time  he 
was  at  Norfolk,  and  did  not  go  ashore  until 
the  6th  of  October.  He  was  a  Danish  burgher 
and  it  did  not  appear  that  he  had  ever  been 
in  Norfolk  before  ;  he  had  sailed  out  of  Balti- 
more in  1799,  but  there  was  no  evidence  that 
he  had  been  a  resident  there. 

While  Finkin  was  at  Norfolk  he  wrote  a 
letter,  dated  the  1st  October,  1801,  addressed 
to  a  person  in  Boston ;  but  there  was  no  evi- 
dence that  the  letter  had  been  sent  by  mail. 
Finkin,  with  Rhodes,  the  master  of  the  Harriet 
and  Ann,  went  by  water  from  Norfolk  to  Bal- 
timore, and  arrived  at  Fell's  Point  the  12th 
October,  and  on  the  same  day  Finkin  wrote  a 
letter  to  Henry  Stouffer,  informing  him  of  the 
loss  of  the  schooner  and  the  doubloons,  which 
letter  was  received  by  Stouffer  on  the  14th 
•day  of  the  same  month.  The  vessel  in  which 
Fiukin  and  Rhodes  went  from  Norfolk  to 
Fell's  Point,  was  prevented  by  the  quarantine 
regulations  from  going  up  to  the  city  of  Balti- 
more, on  her  arrival. 
JOHNS.  REP.,  1. 


*Norfolk  is  a  regular  post  town,  and  [*1£>4 
the  mail  is  seven  days  in  going  from  thence  to 
Baltimore.  The  bill  of  lading  of  the  property 
was  filled  up  in  the  English  language,  in  the 
handwriting  of  Fiukin,  who,  while  he  was  at 
Norfolk,  wrote  a  letter,  addressed  to  Captain 
Rust  of  Boston,  dated  the  6th  October,  1801, 
which  had  the  post  mark  of  that  day  ;  he  men- 
tioned his  having  written  before  to  another 
person  in  Boston,  that  he  had  forgotten  the 
money  he  put  into  the  hands  of  Captain  Rust, 
when  he  left  the  vessel,  which  was  in  doub- 
loons, and  requested  it  might  be  forwarded  to 
Mr.  Stouffer.  It  appeared  also  that  Rhodes, 
the  master  of  the  Harriet  and  Ann,  went  on 
shore  at  Norfolk,  on  the  30th  September,  and 
made  his  protest  before  a  notary  public  of  that 
place. 

This  cause  had  been  tried  before,  and  on  the 
motion  for  a  new  trial  the  points  of  law  were 
fully  argued  by  the  counsel.  (See  2  Caines, 
224.) 

Mr.  Raddiff,  for  plaintiffs  (Messrs.  Hoffman 
and  Rigys  on  the  same  side),  contended  that 
several  new  facts. appeared  in  the  case  now  be- 
fore the  court,  which  rendered  it,  in  several 
important  particulars,  different  from  the  one 
presented  on  the  former  argument  for  a  new 
trial.  He  admitted  that  where  an  order  of  in- 
surance is  given,  and  immediately  after  the 
party  receives  news  of  the  loss,  and  does  not 
countermand  the  order,  such  conduct  must  be 
considered  as  evidence  of  fraud.  But  here 
Finkiu  was  perfectly  innocent.  He  knew 
nothing  of  the  arrival  of  the  order,  nor  of  that 
given  by  Stouffer  for  the  insurance.  No  fraud 
or  negligence  can  fairly  be  imputed  to  him. 
When  he  arrived  at  Norfolk,  and  during  his 
stay  there,  he  was  sick,  a  stranger,  and  igno- 
rant of  all  those  circumstances,  the  knowledge 
of  which  might  be  deemed  as  evidence  of  a 
fraudulent  inaction.  It  may  be  said,  so  far  as 
the  insurance  is  to  be  presumed  to  have  been 
made  on  the  order  sent  by  the  Friends,  it  must 
be  considered  as  fraudulent ;  but  if  that  letter 
had  been  stopped,  it  could  not  have  made  any 
difference,  as  all  the  letters  were  actually  re- 
ceived at  the  same  time. 

Mr.  Harison,  contra.  (Mr.  Pendleton  on  the 
same  side.)  It  is  attempted  to  show  that  the 
case  now  before  the  court  is  materially  differ- 
ent from  that  presented  on  a  former  occasion, 
*but  if  perused  with  attention,  its  feat-  [*155 
ures  will  be  found  essentially  the  same.  No 
fact  appears  which  can  possibly  induce  the 
court  to  alter  the  opinion  they  have  before  ex- 
pressed. It  is  found  that  four  letters,  instead 
of  three,  were  sent,  directing  the  insurance  to 
be  made.  This  circumstance  did  not  vary  the 
case,  for  if  Finkin  knew  that  any  one  of  them 
had  not  arrived,  his  duty  was  precisely  the 
same.  Whether  the  vessel  arrived  at  Hamp- 
ton Roads,  or  Norfolk,  did  not  vary  the  merits 
of  the  case  ;  and  whether  Finkin  went  on  shore 
or  not  at  Norfolk,  was  perfectly  immaterial, 
if  he  was  able  to  write  a  letter.  The  sickness, 
which  is  alleged  as  an  excuse  for  his  not  writ- 
ing to  give  information  of  the  loss,  can  be  of 
no  avail.  He  was  well  enough  to  write  two 
letters  to  Boston,  and  could  have  written  to 
New  York  and  Baltimore.  To  render  it  a 
sufficient  excuse,  his  sickness  should  have  been 
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so  severe  as  totally  to  incapacitate  him  from 
doing  business.  He  cannot  allege  his  ignor- 
ance of  mails  and  post  days,  or  that  he  had  no 
opportunity  to  send  a  letter  ;  for  the  captain 
went  on  shore  the  80th  September,  and  he 
might  have  sent  his  letter  by  him  to  be  for- 
warded. In  short,  it  will  be  found  that  the 
facts  in  the  present  verdict  are  the  same  as 
those  stated  in  the  former  case,  and  that  the 
new  circumstances  which  appear  are  wholly 
immaterial.  It  is  said  that  the  opinion  before 
given  by  the  court  goes  much  further  than 
any  case  decided  in  the  courts  of  Great  Brit- 
ain. (Oriete  v.  Young,  Millar,  65 ;  FitzJier- 
bert  v.  Matlier,  1  Term  Rep.,  12.  See,  also, 
Guidon,  4  Marine  Ord.  of  France,  art.  38,  39  ; 
2  Emerigon,  137;  Pothier,  D'assu.,  art.  1,  sec. 
24.)  I  think  not ;  for  here  is  that  crassa  negli- 
geutta,  that  gross  neglect  in  the  party,  which 
has  the  same  effect  as  fraud.  It  was  the  duty 
of  Finkin,  knowing  of  the  letters  sent  by  him, 
directing  the  insurance,  to  have  written  im- 
mediately on  his  arrival  to  Stouffer,  to  inform 
him  of  the  loss.  The  insurers  ought  not  to  be 
made  answerable  for  his  supineness  or  neglect. 

Per  Curiam.  This  special  verdict  presents 
nothing  to  induce  us  to  change  the  opinion 
we  have  before  given  in  this  cause.1  The  ad- 
ditional facts  or  circumstances,  which  it  con- 
tains, do  not,  in  any  degree,  vary  the  merits 
of  the  case.  We  shall,  therefore,  adhere  to 
our  former  decision. 

Judgment  for  the  defendant* 

Aff'd-2  Johns.,  526. 

Cited  in-«l  N.  Y.,  164;  1  Pet..  185. 


ISO*]    *BRANDT,  ex  dem.  WALTON, 


O.  AND  D.  OGDEN. 

1.  The    Kayaderosseras   Patent — "Northerly." 
2.  Averse  Possession. 

Baker's  Falls  are  the  third  falls  mentioned  in  the 
Kayaderosseras  patent.  The  commissioners  in  the 
partition  of  that  patent  in  1770,  took  the  true  north- 
westmost head  of  the  Kayaderosseras  and  it  is  right- 
ly laid  down  on  their  map. 

The  term  northerly  in  a  grant,  where  there  is  no 
obejct  mentioned  to  direct  the  inclination  of  the 

1.  See  2  Caines,  224. 

2.  This  judgment  was  afterwards  affirmed  in  the 
Court  of  Errors.    See  Vol.  II.,  p.  526. 


course  towards  theeastorwestisconstrueil  t<nru-:ui 
due  north. 

To  maintain  a  title  on  a  claim  of  adverse  posse- 
sion,  such  possession  mugt  be  adverse  at  itstirst 
commencement,  and  continue  so,  uninterruptedly 
for  20  years.* 

THIS  was  an  action  of  ejectment.  The  cause 
was  tried  at  the  Washington  Circuit  on  the 
12th  of  June,  1805,  before  Mr.  Justice  Spencer, 
when  a  verdict  was  found  for  the  defendants. 
The  plaintiff  claimed  title  to  lot  No.  10.  in  the 
25th  allotment  of  the  Kayaderosseras  patent, 
granted  November  2,  1708  ;  the  only  words  of 
which,  material  in  the  present  case,  are, 
"  thence  northerly  to  the  northwestmost  head 
of  a  creeK,  entitled  Kayaderosseras,  about 
fourteen  miles  more  or  less  ;  thence  eight  miles 
more  northerly,  thence  easterly  or  northeast- 
erly to  the  third  falls  on  Albany  River,  about 
twenty  miles  more  or  less. "  This  patent  had  been 
divided,  in  1770,  by  certain  commissioners 
who  had  run  the  boundary  lines,  which  the 
plaintiff  contended  were  the  true  limits  of  the 
patent.  The  defendants  claim  title  to  the 
premises  in  question  under  the  Queensborough 
patent,  dated  the  1st  June,  1762,  and  insisted 
that  a  certain  creek  assumed  by  William  Cock- 
burn,  the  deputy  surveyor-general,  as  the 
northwestmost  head  of  the  Kayaderosseras, 
was  the  true  one,  and  that  the  premises  in 
question  consequently  fell  within  the  bounds 
of  the  Queensborough  patent. 

On  the  trial  of  the  cause,  it  was  admitted  that 
the  third  falls,  laid  down  by  the  commissioners 
in  the  partition  of  the  first  patent,  are  the  same 
as  designated  in  that  patent  as  the  third  falls 
in  the  Albany  (Hudson)  River,  and  known  by 
the  name  of  Baker's  Falls.3 

On  the  motion  made  to  set  aside  the  verdict 
in  this  cause,  as  against  evidence,  as  well  as 
law,  the  following  questions  were  raised  for 
the  consideration  of  the  court. 

1.  Whether,  in  the  map  of  the  partition  made 
by  the  Commissioners  about  the  year  [*157 

*See  Jackson  v.  Stephens,  13  Johns.,  495 ;  Jackson 
v.  Johnson,  and  Jackson  v.  Brink,  5  Cow.  Rep.,  74. 
483;  Jackson  v.  Woodruff,  1  Cow.  Rep.,  276;  12 
Johns.,  368. 

3.— This  case  had  been  tried  at  a  former  circuit, 
when  a  verdict  was  found  for  the  plaintiff,  which 
the  defendants  moved  to  set  aside.  The  only  ques- 
tion at-  that  time  was  as  to  the  concluding-  point  in 
the  boundary  lines  of  the  Kayaderosseras  patent,  or 
which  were  to  be  considered  as  the  third  falls  in 
Hudson  River.  The  plaintiff  insisted  that  they 
were  those  known  by  the  name  of  Baker's  Falls, 
and  the  defendants  that  they  were  the  Fort  Miller 
Falls.  The  court  being1  of  opinion,  from  the  facts 
presented  in  the  case  then  before  them,  that  the  lat- 
ter were  the  third  falls,  awarded  a  new  trial.  See  3 
Caines'  Rep..  6. 


NOTE.—  Adverse  possession.     WJtat  constitutes. 

"  Possession  to  give  rise  to  title  must  be  actual, 
definite,  notorious,  continued,  adverse,  exclusive, 
and  with  an  intent  to  claim  ownership  ;  that  is,  it 
must  be  such  as  Justifies  the  presumption  of  ac- 
quiescence on  the  part  of  the  real  owner  in  the  as- 
sumption of  ownership  by  him  who  asserts  the  title 
by  possession.  The  time  during  which  possession 
must  continue  is  usually  fixed  by  statute.  It  Is  not 
necessary  that  the  possession  during  the  whole 
period  should  l>e  in  one  individual,  ft  may  be  in  a 
series  of  individuals,  holding  in  privity  of  estate 
with  each  other  or  with  the.  one  who  claims  title  by 
possession."  Robinson's  Elementary  Law  (1875), 

.  22;  more  fully,  ed.  1882,  pp.,  78,  79;  3  Washb.  Heal 

rop.,  ch.  2.,  sec.  7. 

See.  also,  Humbert  v.  Trinity  Church,  24  Wend., 
587;  Jackson  v.  Ellis,  13  Johns..  118;  Jackson  v. 
Wheat,  IS  Johns..  40  ;  Jackson  v.  Brink,  5  Cow.,  483  ; 
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Smith  v.  Burtis,  9  Johns.,  174 ;  Jackson  v.  Burton,  1 
Wend.,  341 ;  Bradstreet  v.  Clarke,  12  Wend..  602, 
675:  Osterhout  v.  Shoemaker,  3  Hill,  513;  Jack- 
son v.  Johnson,  5  Cow.,  74 ;  Failing  v.  Schenck, 
3  Hill,  344;  Jackson  v.  Hassen,  7  Cow.,  323;  La 
Frombois  v.  Jackson,  8  Cow.,  589 ;  Jackson  v.  Hal- 
lenbeck,  13  Johns.,  499 ;  Jackson  v.  Frost,  5  Cow., 
346;  Jackson  v.  \Valterinire,  7  Cow.,  353;  Jackson  v. 
Woodruff,  1  Cow.,  276;  Jackson  v.  Olitz,  8  Wend., 
440:  Jackson  v.  Richards,  6  Cow.,  617;  Jackson  v. 
Watford,  7  Wend.,  62;  Jackson  v.  Waters,  12  Johns., 
365 ;  Jackson  v.  Schoonmaker,  2  Johns.,  230 ;  Doe  v. 
Campbell.  10  Johns.,  475;  Jackson  v.  Moore,  13 
Johns.,  513;  Simpson  v.  Downing,  23  Wend.,  316; 
Jackson  v.  Leonard,  9  Cow.,  653. 

Adverse  possession,  deed  of  land  in,  see  Whitaker 
v.  Cone,  2  Johns.  Cas.,  58 ;  Jackson  v.  Todd,  2  Cai., 
183,  notes. 
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1770.  in  running  from  the  station  on  the 
Schenectady  or  Mohawk  River,  they  have  as- 
sumed the  real  northwestmost  head  of  the 
creek  called  Kayaderosseras. 

2.  Whether,  as  the   patent    describes   the 
course  from  that  point  to  be  eight  miles  more 
northerly,  the  commissioners  were  correct  in 
running  the  line  a  due  north  course. 

3.  Whether  the  defendants  have  made  out 
an  adverse  possession  of  twenty  years. 

Messrs.  Harison  and  Henry  for  the  plaintiff. 

Mr.  Foot  for  the  defendants. 

As  the  arguments  of  the  counsel  would  not 
be  understood  without  a  reference  to  the  map, 
it  is  unnecessary  to  state  them. 

SPENCER,  /.,  delivered  the  opinion  of  the 
court: 

The  defendants  contended  that  a  creek  run- 
ning into  the  Kayaderosseras,  and  rising  con- 
siderably farther  to  the  southwest  than  the  one 
to  which  the  commissioners  run  the  line,  was 
in  regard  to  its  position,  the  real  northwest- 
most  head  of  the  Kayaderosseras  ;  but,  in  fact, 
the  creek  thus  taken  by  the  defendants  has 
always  been  known  and  called  by  the  name  of 
Coesa,  and  never  by  that  of  Kayaderosseras. 
This  was  proved  by  several  witnesses,  pro- 
duced by  the  plaintiff  at  the  trial,  who  had 
been  acquainted  with  the  country  since  its  first 
settlement,  and  who  were  uncontradicted  by 
any  evidence  adduced  on  the  part  of  the  de- 
fendants. It  is  true  that  after  the  Coesa  dis- 
embogues into  the  Kayaderosseras  the  name  of 
the  former  is  lost,  but  above  the  junction  the 
main  stream  retains  the  name  of  Kayaderos- 
seras. Without  reference  to  the  geographical 
situation  of  the  two  streams,  It  is  incontro- 
vertible that  the  commissioners  did  right  in 
running  to  the  head  of  the  river,  which  was 
called  "Kayaderosseras  to  its  source.  It  was 
said  that  the  distance  from  the  Mohawk  to  the 
head  of  the  Coesa  agreed  better  with  the  dis- 
tance required  by  the  patent ;  but  it  may  be 
observed  that,  in  all  probability,  no  survey 
had  been  made  prior  to  the  grant  of  the  patent 
of  Kayaderosseras,  and  that  the  object  being 
once  ascertained,  the  distance  can  have  no 
influence. 

158*]  *The  term  northerly  in  a  grant,  where 
there  is  no  object  to  direct  its  inclination  to  the 
east  or  to  the  west,  must  be  considered  to  mean 
north  ;  and  were  it  not  for  the  head  of  the 
Kayaderosseras,  that  course  would  have  been 
thus  run,  but  that  object  gave  direction  to  the 
course.  With  regard,  then,  to  the  course 
"thence  eight  miles  more  northerly,"  there 
JOHNS.  REP.,  1. 


being  no  object  to  control  it,  it  must  be  a  due 
north  line.  This  construction1  is  enforced  by 
the  reognition  of  this  line  by  the  government, 
which,  though  it  would  not  devest  a  right  ac- 
quired under  a  senior  patent,  yet  serves  to 
illustrate  the  sense  of  government  on  the  point. 
The  line  run  by  the  commissioners  must,  there- 
fore, be  considered  as  the  true  one. 

The  fact  of  adverse  possession  in  the  defend- 
ants stands  thus  :  about  44  years  ago,  one 
Abraham  Wing  took  possession  in  the  town  of 
Queensborough,  and  began  some  improve- 
ments on  a  creek  near  the  possession  of  the 
defendants,  which  was  continued  until  the 
war,  when  Wing  quitted  it  ;  two  or  three  years 
after  the  termination  of  the  war,  one  Smeed, 
was  seen  in  possession,  and  the  witness  under- 
stood that  the  defendants  took  possession  un- 
der Smead  and  held  the  premises  14  or  15 
years.  In,  order  to  bar  the  recovery  of  a  plaint- 
iff, who  has  title  by  a  possession  in  the  defend- 
ant, strict  proof  has  always  been  required 
not  only  that  the  first  possession  was  taken 
under  a  claim  hostile  to  the  real  owner,  but 
that  such  hostility  has  existed  on  the  part  of 
the  succeeding  tenants  ;  it  is  also  requisite  that 
such  possession  should  be  marked  by  definite 
boundaries.  In  the  present  case  the  extent  of 
Wing's  first  possession  is  not  shown,  nor  does 
it  appear  that  he  entered  with  a  claim  of  title. 
Smeed's  possession  is  not  connected  with  that 
of  Wing,  nor  is  the  defendant's  with  that  of 
Smeed.  There  is  no  continuity  of  possession. 
Under  these  circumstances,  it  cannot  be  pre- 
tended that  this  is  an  adverse  possession  of 
twenty  years.8  The  court  are  unanimously 
of  opinion  that  there  must  be  a  new  trial,  on 
the  usual  terms. 

New  tiial  granted. 


Adverse  possession,  requisites  of.  Limited— 5  Cow., 
100,484. 

Cited  in— 10  Johns.,  477 ;  12  Johns.,  368 ;  1  Cow., 
285.  610;  5  Cow.,  220;  9  Cow,,  654;  7  Wend.,  65;  9 
Wend.,  517 ;  1  Keys,  267  ;  2  Abb.  App.,  Dec.,  34 ;  12 
Barb.,  357 ;  34  Barb.,  532 .  22  How.  Pr.,  215 ;  33  How. 
Pr.,  467  ;  29  Wis.,  252;  30  Wis.,  594  ;  40  Mich.,  541. 

Construction  of  "Easterly."    Cited  in— 3  Barb.,  218. 

Kayaderosseras  patent.    Cited  in — 13  Johns.,  495. 


1— This  was  decided  to  be  the  true  construction  of 
the  patent,  in  January  Term,  1802,  in  the  case  of 
Jackson,  ex  dem.  Woodworth  v.  Lindsey  (3  Johns. 
Cas.  86). 

2— See  Jackson,  ex  dem.  Hardenberg  v.  Schoon- 
maker  (2  Johns.  Rep.,  230),  Jackson,  ex  dem.  Murray 
v.  Hazen  (2  Johns.  Rep.,  22),  Jackson,  ex  dem.  Dill, 
v.  Tyler  (2  Johns.  Rep.,  444),  Jackson,  exdern.  Gris- 
wold,  v.  Barb  (3  Johns.  Rep.,  230),  Jackson  v.  Leon- 
ard (9  Cow.  Rep.,  653.) 
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CASES  ARGUED  AND  DETERMINED 


IN 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  NEW   YORK, 


MAY  TERM,  IN  THE  THIRTIETH  YEAR  OF  OUR  INDEPENDENCE. 


JACKSON,  ex  dem.  YOUNGS  ET  AL. 

v. 
,VREDENBERGH. 

.Ejectment  —  Competency  of  Tenant  as  a  Witness 
—  Evidence  —  Grant  of  Land  Held  Adversely. 

In  an  action  of  ejectment,  the  tenant  is  a  com- 
petent witness,  where  he  is  called  to  prove  a  fact 
against  his  interest. 

The  deed  of  a  person  out  of  possession  being  void, 
does  not  preclude  the  grantor  from  maintaining1  an 
action  of  ejectment  to  recover  the  possession  of  the 
.same  premises. 

Evidence  of  the  declarations  of  one  who  has  given 
a  deed  with  warranty,  cannot  be  received  to  sup- 
port a  title  deduced  from  such  person,  though  such 
declarations  be  made  in  articuLo  mortis  ;*  but  such 
declarations  may  be  received  in  evidence  to  show 
in  what  character,  or  with  what  intent,  such  per- 
son entered  and  held  possession  of  the  land. 

Citations—  Cowp.,  623  ;  1  Strange,  632  ;  2  Ed.,  Wood- 
fall,  492  ;  Peake's  Ev..  112  ;  3  Wils.,  516. 


was  an  action  of  ejectment,  for  a  lot 
JL  of  ground  and  dwelling-house,  in  the 
city  of  New  York.  The  cause  was  tried  at 
the  New  York  sittings,  the  27th  of  April,  1804, 
before  Mr.  Justice  Kent. 

On  the  trial  the  plaintiff  proved  that  David 
Youngs,  a  mariner,  was,  in  his  lifetime,  seized 
of  the  premises  in  question,  and  died  (at  sea) 
so  seized  of  the  same,  about  the  year  1766; 
that  he  left  a  widow,  and  an  only  son,  who 
died  the  28th  of  June,  1774,  scarcely  eight 
years  old  ;  that  Christopher  Youngs  was  the 
eldest  brother  of  David,  and  died  in  1798, 
leaving  the  lessors  of  the  plaintiff  (or  those 
under  whom  they  claim)  his  heirs-at-law. 

The  defendant  then  read  in  evidence  a  deed 
dated  the  20th  January,  1798,  by  which 
Christopher  Youngs  conveyed  to  Joseph 
Corre,  in  fee,  the  lot  in  question  for  the  sum 
of  $1,000. 

*Wilson  v.  Boerem,  15  Johns.  Rep.,  286,  and  the 
New  York  cases  there  cited. 


NOTE.  —  Adverse  possession.  Grant  of  land  held 
adversely.  Deed  being  void,  title  remains  in  grantor. 

See  Whitaker  v.  Cone,  2  Johns.  Cas.,  58,  note  ;  Jack- 
son, ex  dem.  Dunbar  and  Thorn  v.  Todd,  2  Cai.,  183, 
note. 
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*To  rebut  this  evidence,  the  plaint-  [*16O 
iff  offered  Joseph  Corre  as  a  witness,  to  prove 
that  at  the  time  he  received  the  said  deed  he 
was  a  tenant  of  the  premises  under  the  de- 
fendant, who  held  adversely  to  the  lessors  of 
the  plaintiff.  It  was  objected  that  he  was  an 
incompetent  witness,  as  he  was  still  a  tenant 
under  Vredenbergh  ;  and  that  the  testimony 
he  was  called  upon  to  give  was  also  inadmissible. 
Both  objections  were  overruled,  and  the  wit- 
ness proved  his  tenancy  under  Vredenbergh, 
which  the  judge  declared  rendered  the  deed  a 
nullity. 

A  deed  of  the  same  premises  was  then  pro- 
duced by  the  defendant,  made  to  him  by  Ben- 
jamin S.  Rowe  and  his  wife,  for  the  consid- 
eration of  $1,000,  dated  the  2d  of  May,  1793, 
and  another  deed  from  Sarah  Punderson, 
formerly  the  wife  of  David  Youngs,  to  the 
said  Rowe,  dated  the  15th  February,  1792, 
for  the  consideration  of  ten  shillings,  which 
contained  no  other  covenant  or  warranty  than 
the  following  :  "  And  the  said  Sarah  Punder- 
son doth  warrant  and  defend  the  said  prem- 
ises to  the  said  Benjamin  S.  Rowe,  his  heirs 
and  assigns  forever." 

The  defendant  than  attempted  to  prove  that 
the  premises  in  question  were  devised  by  the 
said  David  Youngs  to  his  wife,  afterwards  Mrs. 
Punderson,  by  a  will  which  was  lost  Seve- 
ral witnesses  testified  as  to  the  conduct  of 
Sarah  Punderson,  who  had  always  acted  as 
owner  of  the  premises,  and  had  received  the 
rents  to  the  time  of  her  death  ;  and  that  dur- 
ing the  American  war,  her  house  was  broken 
open  and  plundered  by  a  party  of  armed  men, 
who  carried  away  her  papers,  which  they 
took  from  a  desk  ;  but  whether  any  will  was 
contained  among  them,  or  what  became  of  the 
papers  afterwards,  did  not  appear.  She  had, 
in  1790,  offered  to  sell  the  lot  to  one  of  the 
witnesses,  and  she  died  in  1797.  Some  con- 
versations were  also  proved  between  Christo- 
pher Youngs  and  Sarah  Punderson,  tending 
to  show  that  he  considered  the  premises  as  her 
property,  and  that  they  formerly  belonged  to 
her  grandfather. 

It  was  admitted  that  Sarah  Punderson  and 

those  claiming  under  her  had  been  in  posses- 
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8ion,  and  received  the  rents  and  profits 
161*]  *of  the  premises  in  question  ever 
since  the  death  of  David  Youngs.  The 
present  action  was  commenced  the  28th  Sep- 
tember, 1801. 

As  further  evidence  of  the  existence  and 
loss  of  the  will  of  David  Youngs,  the  defend- 
ant offered  a  witness  to  prove  the  declarations 
of  Sarah  Punderson,  "who,  at  divers  times 
in  her  last  illness,  while  in  the  perfect  posses- 
sion of  her  mind  and  memory,  and  especially 
a  few  hours  before  her  death,  had  declared 
that  her  husband  left  a  will,  by  which 
he  gave  her  the  premises  in  question ; 
which  will  was  taken  from  her  when  her 
house  was  plundered  ;  that,  in  the  last  in- 
stance, she  made  her  declaration,  on  the  faith 
of  a  dying  woman  ;  and  the  witness  and 
others  being  present,  she  charged  him  and 
them  to  attest  her  words  in  court,  if  occasion 
should  offer :  that  immediately  after  the 
death  of  her  husband,  and  always  during 
her  life,  she  had  made  declarations  to  the 
same  effect,  and  particularly,  at  the  time  her 
house  was  plundered,  she  complained  most  of 
the  loss  of  her  husband's  will." 

This  testimony  was  rejected  by  the  judge 
as  inadmissible. 

In  his  charge  to  the  jury,  the  judge  stated 
his  opinion  that  the  evidence  did  not  warrant 
the  inference  that  Sarah  Punderson,  during 
the  life  of  her  son,  held  the  premises  in  her 
own  right,  or  adversely  to  him,  or  otherwise 
than  as  guardian  in  socage,  or  dowager  ;  that 
the  entry  of  the  lessors  of  the  plaintiff  was 
not  barred  by  the  statute  of  limitations  ;  that 
the  existence  of  a  deed  or  will  might  be  pre- 
sumed ;  but  that  in  the  present  case,  he  did 
not  think  there  was  sufficient  evidence  to  war- 
rant that  presumption ;  and  that  the  deed 
from  Christopher  Youngs  to  Corre  was  a  nul- 
lity. 

The  jury  found  a  verdict  for  the  plaintiff, 
which  the  defendant  moved  to  set  aside,  as 
against  evidence,  and  for  the  misdirection  of 
the  judge.  The  grounds  for  the  application 
for  a  new  trial  were  : 

1.  That  Corre  was  not  an  admissible 
witness  ;  or,  if  admitted,  he  ought  not  to  have 
been  permitted  to  prove  his  own  adverse  pos- 
session. 

162*]  *2.  That  the  deed  for  Corre  was 
valid,  and  effectual  to  defeat  the  present  ac- 
tion. 

3.  That  the  evidence  of  Sarah  Punderson's 
declarations  ought  to  have  been  received  in 
evidence. 

4.  That  there  was  sufficient  evidence    to 
show  that  Sarah  Punderson,  during  the  life  of 
her  son,   held   as  owner,   and    adversely  to 
him. 

5.  That  the  entry  of  the  lessors  of  the 
plaintiff  was  barred  by  the  statute  of  limita- 
tions. 

6.  That  it  should  have  been  left  to  the  jury 
to  presume  a  will  ;  and, 

7.  That  it  appeared  that  the  premises  were 
the  property  of  an  ancestor  of  Sarah  Punder 
son,  and  it  did  not  appear  that  David  Youngs 
had  acquired  a  title  to  them. 

The  motion  for  a  new  trial  was  argued  in 
November  Term  last,  by  Messrs.  Sandford  and 
»H 


Hoffman  for  the  lessors  of  the  plaintiff,  and 
by  Messrs.  Riggs  and  Hopkins  for  the  defen- 
dant. 

TOMPKINS,  ./.,  now  delivered  the  opinion  of 
the  court : 

The  first  point  relied  upon,  in  support  of 
the  motion  for  a  new  trial,  is.  that  Joseph 
Corre,  the  tenant  in  possession  of  the  prem- 
ises in  dispute,  was  improperly  admitted  as  a 
witness.  He  was  offered  on  the  part  of  the 
plaintiff,  for  the  purpose  of  proving  that 
when'  the  witness  accepted  a  deed  of  the 
premises  from  Christopher  Youngs  he  was 
in  possession  as  tenant  to  the  defendant.  To- 
give  validity  to  this  objection,  it  ought  to  ap- 
pear that  the  interest  of  the  witness  was 
against  the  defendant.  For  the  reason  of 
the  rule  of  evidence  which  deprives  the 
landlord  of  the  benefit  of  the  tenant's  testi- 
mony is,  that  the  tenant  cannot  be  permitted 
by  his  evidence  to  support  his  own  possession. 
(Cowp.,  622,  Doe  v.  Williams;  1  Str.,  632, 
Bourne  v.  Turner ;  Woodfall.  2d  ed.,  492.) 
That  reason  does  not  apply  in  this  case,  for 
the  interest  of  the  witness  was  against  the 
party  calling  him.  A  person  interested  in  a 
cause  is  an  objectionable  witness.only  when 
he  comes  to  prove  a  fact  consistent  with  his 
interest ;  but  if  he  be  called  to  give  evidence 
contrary  to  that  interest,  he  is  the  best  possi- 
ble witness,  and  no  objection  can  be  made  to 
him  by  a  party  in  the  cause.  (Peak's  Ev., 
112.) 

*The  case  of  Jackson  ex  dem.  'Jones  [*  1 63 
el  al,  v.  Brinckerhoff  (April  Term,  1802,  3 
Johns.  Gas.,  101),  in  this  court,  has  disposed 
of  the  second  point.  It  was  there  determined, 
that  the  deed  of  a  person  out  of  possession  be- 
ing void,  did  not  preclude  the  grantor  from 
maintaining  an  action  of  ejectment  to  recover 
possession  of  the  same  premises. l 

Another  ground  for  a  new  trial  is,  that 
certain  testimony  offered  by  the  defendant, 
and  which  ought  to  have  been  admitted, 
was  overruled  by  the  judge.  This  evidence 
was  relative  to  the  declarations  of  Sarah  Pun- 
derson. 

This  testimony,  though  not  immediately 
preceded  by  a  declaration  of  the  purpose  for 
which  it  was  intended,  must  be  deemed,  from 
the  whole  case,  to  have  been  offered  to  prove 
the  existence  of  a  will,  or  to  lay  the  founda- 
tion for  the  jury  to  presume  a  will. 

Apart  from  the  declarations  of  Mrs.  Pun- 
derson, there  appears  no  evidence  upon  which 
to  found  such  a  presumption.  Those  decla- 
rations are  not,  in  my  opinion,  admissible- 
for  that  purpose,  because  Mrs.  Punderson, 
if  living,  could  not  have  been  a  witness 
to  prove  that  fact,  as  she  had  given  a  war- 
ranty deed  of  the  premises,  and  consequent- 
ly was  interested  to  support  a  title  deduc- 
ed from  her.  It  will  not,  therefore,  be  ne- 
cessary now  to  determine  whether  under  any, 
and  what  circumstances,  the  declarations  of 
a  competent  witness,  in  articulo  mortis,  can 
be  introduced  as  legal  evidence  in  a  civil 
case. 

But  for  another  purpose,  the  declarations 

1.— See  Williams  v.  Jackson,  ex  dem.  Tibbita,  In 


error  (5  Johns.  Kep.,  489). 
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of  Mrs.  Punderson  were  clearly  evidence, 
namely,  to  show  in  what  character,  or  with 
what  intent,  she  entered,  and  held  possession 
of  the  premises  in  dispute.  The  plaintiffs 
contended,  and  the  judge,  in  his  charge  to 
the  jury,  adopted  the  opinion,  that  the  mother 
ought  to  be  presumed  to  have  entered  and 
hem  as  guardian  in  socage  to  her  son.1  Such 
ought,  undoubtedly,  to  be  the  inference  where 
the  entry  and  perception  of  rents  are  unaccom- 
panied with  acts  or  declarations  inconsistent 
with  that  character.  In  the  case  of  Newman 
v.  Neicman  (3  Wils.,  516)  it  is  repeatedly  men- 
tioned, that  the  entry  of  the  mother,  and  the 
164*]  perceptions  of  the  rents  *was  not  at- 
tended with  any  declarations  or  acts  to  evince 
with  what  intention,  or  by  what  right  or  au- 
thority, or  in  what  character,  she  took  posses- 
sion. It  was,  therefore,  perfectly  reasonable 
in  that  case  to  presume  the  entry  as  guardian 
in  socage,  which  was  the  only  character  in 
which  the  mother  could  rightfully  enter, 
rather  than  presume  a  wrong,  or  disseisin  by 
her.  The  facts  in  the  present  case,  however, 
are  widely  different.  Here  Mrs.  Punderson 
leased  the  whole  as  her  own,  and  without  de- 
scribing herself  as  guardian,  received  and  ap- 
plied the  whole  rents,  offered  to  sell  and  did 
sell  as  her  own,  and  uniformly,  during  her 
life,  declared  the  premises  to  be  her  own,  and 
traced  her  title  to  a  will  of  her  husband,  which 
she  alleged  to  have  existed.  These  facts  dis- 
tinguish the  case  from  that  of  Newman  v. 
Newman. 

If  she  held  adversely  to  her  son,  an  im- 
portant question  upon  the  statute  of  limita- 
tions would  arise  But  if  she  held  as  guardian 
in  socage,  the  statute  does  not  bar  the  plaint- 
iff ;  for  the  proviso  with  respect  to  the  limita- 
tion to  ten  years  applies  only  to  cases  where 
the  infant  does  not  die  seized.  Whether  the 
widow,  in  this  case,  held  adversely,  or  as 
guardian  in  socage,  is  a  question  of  fact  for 
the  decision  of  a  jury  ;  and  for  the  more 
satisfactory  determination  of  that  question, 
upon  the  evidence  which  was  excluded  upon 
the  former  trial,  in  addition  to  that  upon 
which  the  verdict  already  given  was  founded, 
I  think  a  new  trial  ought  to  be  awarded.  But 
as  the  judge  was  correct  in  overruling  the 
testimony,  as  improper  to  establish  the  ex- 
istence of  a  will,  and  as  it  was  not  contended 
by  the  defendant's  counsel  on  the  trial,  that 
it  ought  to  be  admitted  for  the  purpose  for 
which  I  have  considered  it  as  admissible,  the 
rule  is  granted  upon  payment  of  costs  by  the 
defendant. 


New  trial  granted. 


Entry  of  possession  by  guardian.     Cited 
Johns.,  67;  7  Johns.,  158;  17  Wend.,  78;  19  Wend., 
308. 

Evidence.  Cited  in— 12  Johns.,  248 ;  15  Johns.,  292 ; 
14  Wend.,  628,  686;  36  N.  Y.,  483;  13  Hun,  137;  21 
Barb.,  330;  35  How.,  96. 

Deed  of  land  JicM  adversely.  Distinguished — 5 
Johns.,  500. 

Cited  in— 2  Hill,  529 :  37  N.  Y.,  507 ;  26  Hun,  602. 

See  2  Trans.  App.,  Ill ;  5  Trans.  App.,  7. 

1.— 3  Cruise's  Dig.,  411,  tit.  29,  ch.  3.  sec.  73,  74,  75 ; 
1  Inst.,  15,  o ;  Gilb.  Ten.,  28,  29 :  Jenk.,  242.pl.  25 ;  7 
Term  Rep.,  386,  Whitcomb  v.  Whitcomb,  Free,  in 
Chan.,  280. 
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THE  TRUSTEES  OF  RANDALL,  an  Absent 
Debtor. 

1.  Mights  of  Creditors  Under  Act  Against  Ab- 
sent and  Absconding  Debtors.  2.  Trustees. 
3.  Statute  of  Limitations.  4.  Salvage. 

Tinder  the  act  for  giving  relief  against  absent  and 
absconding  debtors,  the  creditor  cannot  maintain  a 
suit  at  law  for  his  debt  against  the  trustees  appoint- 
ed pursuant  to  the  act  before  the  demand  has  been 
proved  or  adjusted,  and  the  dividend  declared.  The 
proper  remedy  is  by  petition  to  the  equity  power  of 
the  court,  under  which  the  proceedings  are  insti- 
tuted, who  will  either  compel  the  trustees  to  do  their 
duty,  or  advise  them  in  cases  of  doubt  or  difficulty.* 

The  trustees  under  this  act  may  plead  the  statute 
of  limitations,  in  the  same  manner  as  the  debtor 
himself  could  have  done. 

When  the  statute  of  limitations  begins  to  run,  it 
continues,  notwithstanding  any  subsequent  disa- 
bility. 

No  salvage  is  due  for  the  rescue  or  recapture  by  a 
neutral  from  a  friendly  power. 

Citations.—  Act,  sess.  24,  ch.  49,  sec.  27:  2  Johns. 
Cas.,  107  ;  1  Atk.,  90  ;  Doug.,  407  ;  5  Burn,  2628  ;  S.  C., 
2  BL,  702  ;  1  Cranch,  28,  35  ;  5  Rob..  54. 


was  an  action  on  the  case.  The  dec- 
-L  laration  contained  eight  counts  :  1.  For 
services,  work,  labor,  care  and  diligence  as 
master  of  two  certain  vessels,  &c.  ;  2.  Quan- 
tum meruit  thereon;  3.  For  work  and  labor, 
care  and  diligence,  in  recapturing  a  certain 
schooner  or  vessel  called  the  Romp  ;  4.  Quan- 
tum meruit  thereon  ;  5.  For  work  and  labor 
generally;  6.  Quantum  meruit;  7.  For  money 
paid,  laid  out  and  expended  ;  and  8.  For 
money  had  and  received  to  the  use  of  the 
plaintiff.  The  defendants  pleaded  non  as- 
sumpsit  and  non  assumpsit  infra  sex  annos,  to 
which  there  was  a  replication  and  issue. 

The  cause  was  tried  at  the  New  York  sit- 
tings, before  Mr.  Justice  Livingston,  on  the 
8th  of  December,  1804,  when  the  jury  found 
a  verdict  for  the  plaintiff  for  $1,122  damages, 
subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case  : 

Paul  Richard  Randall  was  owner  of  the 
schooner  Pomona,  of  which  the  plaintiff  was 
master.  The'  vessel  sailed  from  New  York,  in 
the  month  of  May,  1796,  for  Cape  Francois, 
in  the  island  of  St.  Domingo,  having  on  board 
a  cargo  consisting  chiefly  of  flour,  belonging 
to  Randall,  and  20  barrels  of  flour,  the  private 
adventure  of  the  plaintiff.  The  cargo,  as  well 
as  the  adventure  of  the  plaintiff,  were  sold  at 
Cape  Fra^ois,  and  Randall  received  payment 
for  the  whole,  in  bills  of  exchange  on  the 
French  government.  Randall,  with  the  plaint- 
iff, returned  to  New  York,  in  the  Pomona, 
the  18th  of  August,  1796  ;  and  there  fitted  out 
another  vessel,  called  the  Romp,  to  which  the 
plaintiff  was  appointed  master,  and  sailed 
from  New  York  for  St.  Domingo,  about  the 
18th  of  September.  1796,  with  Randall,  the 
owner  of  the  vessel  and  cargo,  on  board.  The 
Romp  arrived  at  Cape  Francois  in  December, 
at  which  place  the  greater  part  of  her  cargo 
was  sold.  From  Cape  Francois,  Randall  and 
the  plaintiff  proceeded  in  the  Romp  to  Jacmel, 

*See  the  cases  cited  in  The  Matter  of  The  Brad- 
hurst,  &c.,  16  Johns.,  14. 
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1OO*]  and  on  her  passage  *lo  that  place,  she 
was  captured  by  a  British  ship  of  war,  and 
ordered  to  Jamaica.  Oil  her  passage  towards 
that  island,  she  was  recaptured  by  the  plaint- 
iff and  Randall,  and  carried  into  Aux-Cayes. 
A  boy  and  a  negro  were  on  board,  and  the 
former  assisted  in  the  recapture,  which  was 
effected  against  a  much  superior  force.  The 
Romp,  afterwards,  in  attempting  to  go  from 
Aux-Cayes  to  another  port  in  the  same  island, 
was  captured  by  another  British  ship  of  war, 
and  sent  to  Jamaica,  with  Randall  and  the 
master,  who  were  kept  in  confinement.  After 
being  detained  as  prisoners  for  some  time, 
they  were  released  ;  and  Randall,  afterwards, 
went  to  France,  where  he  has  ever  since  re- 
sided. The  plaintiff,  at  the  particular  request 
of  Randall,  staid  at  Jamaica,  for  the  purpose 
of  procuring  the  release  of  the  vessel  and 
cargo,  and  returned  to  the  United  States. 

Randall,  in  a  letter,  dated  at  Kingston,  the 
24th  of  December,  1796,  speaks  of  the  plaintiff 
as  remaining  at  Jamaica  at  his  solicitation, 
and  as  having  acted  for  the  interest  of  the 
owners,  and  as  being  entitled  to  a  "most  gen- 
erous consideration. 

An  attachment  under  the  act  of  this  State, 
for  giving  relief  against  absconding  and  ab- 
sent debtors,  was  issued  against  Randall,  in 
November,  1800 ;  and  the  present  suit  was 
commenced  against  the  assignees  on  the  1st 
day  of  January,  1803. 

The  judge,  at  the  trial,  was  of  opinion  that 
a  part  of  the  plaintiff's  demand  was  barred  by 
the  statute  of  limitations;  and  doubted  whether 
salvage  could  be  recovered  in  this  form 
of  action.  He  thought,  also,  that  interest 
ought  not  to  be  computed  on  so  stale  a  de- 
mand. The  jury  allowed  $500  for  salvage, 
being  one  twelfth  of  the  net  value  of  the  prop- 
erty recaptured,  but  allowed  no  interest. 

The  following  questions  were  raised  for  the 
consideration  of  the  court  : 

1.  Whether  the  defendants  be  liable  to  be 
sued  in  this  action. 

2.  If  they  are  liable,  whether  the  statute  of 
limitations  is  a  bar  to  that  part  of  the  plaint- 
iff's demand  which  accrued  prior  to  six  years 
before  the  commencement  of  the  action. 
167*]      *3.  Whether  the  plaintiff  is  entitled 
to  salvage  ;  if  so,  whether  he  can  recover  it  in 
this  form  of  action. 

It  was  agreed,  that  if  the  opinion  of  the 
court  should  be  against  the  plaintiff  on  the 
first  question,  that  the  verdict  should  be  set 
aside,  and  a  nonsuit  entered  ;  but  if  the  court 
should  decide  in  his  favor  on  that  point,  and 
against  him  on  the  others,  the  verdict  was  to 
be  adjusted  accordingly.  Interest  was  to  be 
added,  in  case  the  plaintiff  should  be  consid- 
ered as  entitled  to  it. 

Mr.  T.  L.  Ogden,  for  the  plaintiff.  1.  Are 
the  assignees  of  the  debtor  liable  to  be  prose- 
cuted in  this  action?  By  the  act  (1  Rev.  Laws, 
p.  286,  sess.  24,  ch.  49,  sec.  8),  the  assignees 
are  declared  trustees  for  all  the  creditors. 
From  the  nature  of  their  trust,  and  according 
to  the  express  directions  of  the  statute,  they 
are  bound  to  pay  to  the  creditors  their  respec- 
tive dividends  out  of  the  effects  of  the  debtor 
in  their  hands.  That  it  was  the  intent  of  the 
act  that  they  should  be  liable,  is  obvious  from 
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the  various  provisions  which  it  contains.  The 
trustees  are  empowered  to  "settle  all  matters 
and  accounts  between  the  debtor  and  his 
debtors  or  creditors,  and  to  take  examinations 
on  oath  for  that  purpose.  (Sec.  15.)  In  case  of 
any  controversy  about  such  demands,  they 
are  authorized  to  submit  them  to  the  decision 
of  referees.  (Sec.  16.)  After  the  estate  of  the 
debtor  is  converted  into  money,  they  are  re- 
quired to  call  a  general  meeting  of  the  credit- 
ors, at  which  all  accounts  are  to  be  fairly  ad- 
justed, and  the  trustees  are  to  proceed  to  make 
a  distribution  among  the  creditors  according 
to  ther  respective  demands.  (Sec.  17.)  If  any 
creditor  neglect  to  give  notice  of  his  demand, 
or  refuse  to  adjust  it,  he  is  precluded  from  a 
dividend,  unless  he  comply  before  a  second 
dividend  is  made.  (Sec.  19.) 

It  is  evident,  from  the  whole  tenor  of  the 
act,  that  it  confers  on  the  creditor  who  com- 
plies with  its  requisitions,  a  right  to  receive, 
while  it  imposes  a  duty  on  the  trustees  to  pay 
him  his  dividend.  In  the  present  case,  the 
plaintiff  has  done  everything  required  of  him 
by  the  act ;  and  it  is  not  pretended  that  the 
defendants  have  not  sufficient  funds,  nor  is 
any  excuse  offered  for  their  refusal  to  pay  his 
demand.  The  trustees  are  under  a  legal  as 
well  as  a  moral  obligation  *to  pay,  [*168 
either  of  which  is  a  sufficient  ground  to  render 
them  liable  in  an  action  of  assumpsit. 

The  present  act  differs,  in  many  respects, 
from  the  bankrupt  laws.  The  assignees  of  a 
bankrupt  are  merely  ministerial,  and  are  only 
authorized  to  pay  such  debts  as  are  proved  be- 
fore the  commissioners.  In  the  case  of  Brown 
v.  Sullen  (Doug. ,  407),  it  was  held  that  as- 
sumpsit  would  lie  against  the  assignees  to  re- 
cover a  creditor's  share  of  the  dividend. 

2.  The  statute  of  limitations  takes  away  the 
remedy  only  ;    the  debt  still  remains  due  in 
foro  conscientice.     If  the  remedy  were  gone, 
the  direction  of  the  act  to  the  trustees  to  pay 
debts  would  restore  it.     A  debt  barred  by  the 
statute  of  limitations  will  support  a  commis- 
sion of  bankruptcy  in  England  ;  and  no  third 
person  can  take  advantage  of  the  limitation. 
(Fowler  v.  Brown,  1  Esp.  N.  P.,  563;  Cook's 
B.  L.,  1,  p.  11 ;  2  Bl.  Rep.,  703  ;  Quantock  v. 
England,  S.  C,  Burrow,  2628  ;  Swaine  v.  Wai- 
linger,  1  Str.,  746).     The  statute  could  not  run 
in  favor  of  Randall  after  the  attachment  is- 
sued.1   The  trustees  were  appointed  in  1800, 
and  they  must  have  received  the  money  of 
the  debtor  to  the  use  of  the    plaintiff  subse- 
quent to  that  period.     This  is  the  proper  test 
as  to  the  lapse  of  time.     The   right  of  ac- 
tion did  not  accrue  against  the  defendants 
until  they  had  funds  in  their  hands.     From 
the  year  1796  to  that  period,  the  statute  clearly 
could  not  operate ;  and  from  the  time  when 
the  trustees  became  liable  to  pay,  to  the  com- 
mencement of  the  present  suit,  six  years  had 
not  elapsed. 

3.  It  may  be  objected  to  the  plaintiff's  claim 
for  salvage,  that  this  was  not  a  meritorious 
service,  as  it  was  a  rescue  from  a  friendly 
nation.     The  general  conduct  of  the  British 
cruisers,  at  that  time,  towards  American  ves- 

1.— The  case  of  Hassencleaver,  decided  In  this 
court,  was  cited ;  but  from  information  of  counsel, 
it  went  no  further  than  to  decide  that  the  trustees 
were  not  bound  to  plead  the  statute  of  limitations. 
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sels,  was  such,  as  to  render  recapture  bene- 
ficial to  the  owners,  and  meritorious  in  the 
recaptors.  But  as  the  owner  was  on  board, 
and  approved  of  the  rescue,  it  is  not  for  him  to 
make  this  objection.  (1  Rob.  Adm.  Rep.,  277, 
The  Two  Friends.)  If  the  recapture  was  un- 
lawful, the  risk  was  so  much  the  greater,  and 
enhances  the  claim  of  the  plaintiff  to  his  re- 
ward for  a  dangerous  service,  performed  at 
Randall's  request.  Again,  it  may  be  said, 
that  the  rescue  was  a  part  of  the  ordinary  duty 
of  a  master,  and  does  not  entitle  him  to  this 
extraordinary  compensation  ;  but  the  master's 
duty  terminated  with  the  capture  ;  he  was  not 
169*]  bound  to  attempt  the  *rescue  (Emeri- 
gon,  torn.  1,  p.  506).  The  owner,  as  he  directed 
and  approved  the  service,  is  estopped  from  say- 
ing it  was  not  lawful  nor  meritorious.  (IRob., 
278.)  Besides,  in  his  letter,  he  acknowledges 
that  the  plaintiff  is  entitled  to  a  liberal  com- 
pensation. 

As  to  the  form  of  action  :  a  salvor  has  a  lien 
on  goods  saved,  and  may  retain  them  until  he 
has  received  a  reasonable  compensation,  and 
may  maintain  trover  for  them.  (1  Ld.  Raym., 
393  :  Hartford  v.  Jones,  Abbott.  383,  3d  ed.  ; 
8  East,  57.)  If  his  lien  is  gone,  he  may  have 
an  action  against  the  owner.  The  remedy  is 
both  in  rent  el  personam.  In  the  case  of  New- 
man v.  Walters  (3  Bos.  &  Pull.,  612),  which 
was  an  action  of  aswmpsit,  it  was  decided 
that  a  passenger  who  had  saved  a  ship  desert- 
ed by  the  master,  was  entitled  to  receive 
salvage  in  an  action  against  the  owner.  The 
demand,  in  the  present  case,  is  not  more  un- 
certain than  such  as  are  usually  made  for  a 
compensation  for  work  and  labor,  the  amount 
of  which,  in  actions  of  assumpsit  on  a  quantum 
meruit,  depend  on  similar  considerations  as  to 
the  labor,  risk  or  value  of  the  service  per- 
formed. The  interest  is  undoubtedly  a  proper 
charge  on  all  the  items  of  the  account,  except, 
perhaps,  that  of  salvage. 

Mr.  Harison,  for  the  defendants.  It  is  a 
general  principle  that  trustees  can  never  be 
made  personally  responsible,  except  for  their 
own  individuaracts.  If  trustees  take  posses- 
sion of  the  goods,  or  sell  and  convert  them 
into  money,  they  are  liable  in  respect  to  the 
goods  or  money  so  received.  They  can  never 
be  sued  on  the  original  contract  of  the  person 
whose  property  is  thus  put  into  their  hands. 
It  is  for  their  own  contracts  only  that  they  can 
•be  made  answerable.  In  the  present  case,  no 
debt  has  ever  been  proved  or  established  by  the 
plaintiff,  nor  has  any  dividend  been  declared, 
which  could  entitle  him  to  sue  for  his  share  of 
the  fund.  The  trustees,  it  is  true,  are  em- 
powered to  settle  accounts,  and  do  certain 
acts  ;  but  the}7  are  not  obliged  to  perform  them. 
They  have  decided  upon  this  demand.  And 
if  the  plaintiff  wants  a  remedy,  he  should 
apply  to  the  Court  of  Chancery,  which  is  the 
proper  tribunal  to  take  cognizance  of  his 
claim,  and  can  award  a  feigned  issue  to  try 
the  validity  and  amount  of  the  demand.  No 
17O*]  precedent  can  *be  found  of  an  action 
against  trustees  on  the  original  contract.  A 
court  of  chancery  is  the  proper  forum,  as  to  all 
questions  relating  to  trusts. 

If  the  present  form  of  action  can  be  sus- 
tained, the  trustees  would  be  made  liable,  out 
of  their  own  estates,  to  the  full  amount  of  the 
JOHNS.  REP.,  1. 


plaintiff's  debt.  The  case  cited  from  Douglas 
is  not  applicable  to  the  present ;  there  the 
plaintiff  had  proved  his  debt.and  a  dividend  had 
been  declared.  Indeed,  it  seems  to  be  agreed 
on  all  hands,  that  no  action  can  be  maintained 
until  a  dividend  is  declared.  The  trustees 
cannot  be  made  liable  for  more  than  they  have 
actually  received.  In  an  action  for  money 
had  and  received,  the  whole  circumstances  of 
the  case  may  be  fully  investigated,  and  the 
plaintiff  can  recover  no  more  than  his  share, 
or  what  may  be  considered  as  received  to  his 
use. 

2.  Some  of  the  items,  as  the  claim  of  salvage, 
are  within  six  years  ;  but  the  verdict  is  given 
for  the  whole  amount.     To  save  the  whole  of 
this  claim  from  the  operation  of  the  statute, 
it  should  appear  to  be  an  account  current  be- 
tween merchant  and  merchant,  where  there 
are  mutual  items  of  account ;  but  here  all  the 
items  are  on  one  side,  and  the  statute  runs 
against  all  of  them,  except  the  charge  of  sal- 
vage. The  statute  begins  to  operate  as  soon  as 
the  party  is  within  the  jurisdiction  of  the 
State,  and  if  he  afterwards  absents  himself, 
that  cannot  be  urged  in  favor  of  the  plaintiff  ; 
it  is  his  own  fault  if  he  do  not  commence  his 
suit  the  first  opportunity.     After  their  return 
from  the  first  voyage,  both  parties  were  within 
the  State,  and  all  demands  prior  to  the  second 
voyage  are  clearly  barred.     The  creation  of  a 
trust  in  the  defendants  cannot  defeat  the  opera- 
tion of  the  statute.     Where  the  statute  once 
begins  to  operate,  it  runs  over  all  intermediate 
acts,  and  the  bankruptcy  of  the  defendant  does 
not  prevent  its  effect.     (1  Strange,  556,   Gray 
v.  Mendez  ;   1  Wilson,  134,    Smith  v.  Hill ;  4 
Term  Rep.,  306,  Durour  v.  Jones  ;  BuUer,  N. 
P.,  159  ;  4  Bac.  Abr.,  479,  in  note,  Gwillim's 
edition.)    If  bankruptcy  does  not  hinder  the 
operation  of  the  statute,  a  fortiori,  it  cannot 
be  defeated  by  a  trust  like  the  present.     The 
case  of  Hassendeaver,   formerly    decided    in 
*this  court,  went  no  further  than  to  [*171 
say  that  the  assignees  were  not  compelled  to 
plead  the  statute,  and  is  a  case  more  in  favor 
of  the  defendants  than  against  them. 

3.  Another  item  of  the  account  is  for  sal- 
vage.    As  the  right  of  search  is  admitted,  it 
follows  as  a  necessary  consequence,  that  it  is 
the  duty  of  the  neutral  to  submit  to  examina- 
tion.    This  is,  unquestionably,  the  safest  rule. 
Individuals  should  not  be  permitted  to  take 
upon  themselves  the  vindication  of  national 
rights,  but  leave  them  to  the  protection  of  the 
government.     The  rescue,  or  attempt  to  res- 
cue, is  an  illegal  act,  which  renders  the  prop- 
erty liable  to  confiscation ;    instead  of  being 
beneficial,  it  is  injurious  to  the  owner,  by  ex- 
posing his  goods  to  the  risk  of  condemnation. 
To  entitle  the  party  to  salvage,  the  service 
should  be  both  lawful  and  meritorious. 

From  the  facts  in  this  case,  it  does  not  ap- 
pear that  the  property  ever  arrived  in  safety. 
If,  after  the  rescue,  the  goods  never  arrive, 
there  can  be  no  claim  to  salvage,  for  it  would 
be'carrying  the  doctrine  a  great  way  to  say 
that  a  party  was  entitled  to  salvage  for  an 
unsuccessful  attempt.  The  language  of  the 
parties  in  this  case  is,  "If  my  property  be 
saved  by  you,  and  come  to  my  hands,  I  will 
give  you  a  portion  as  a  compensation  for  your 
services."  Salvage  does  not  rest  on  the  com- 
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tnon  implied  contract  of  a  quantum  meruit  for 
labor  performed.  It  is  an  extrardinary  rec- 
ompense, founded  on  the  fact  that  the  goods 
have  been  saved  and  brought  again  into  the 
hands  of  the  owner. 

Mr.  D.  B.  Ogden,  in  reply.  The  language 
of  the  act  is  imperative  as  it  regards  the  trust- 
ees, and  they  are  bound  to  perform  the  duties 
prescribed  ;  and  having,  in  the  present  case, 
tailed  to  do  so,  the  plaintiff  is  entitled  to  his 
action  against  them.  No  objection  was  made 
at  the  trial  that  the  defendant  had  no  funds, 
out  of  which  the  plaintiff  could  be  paid.  If 
the  trustees  did  not  intend  to  be  answerable  on 
the  original  contract,  they  should  have  pleaded 
specially,  that  they  had  paid  over  all  the 
money  of  the  debtor  which  had  come  to  their 
hands,  as  in  the  case  of  executors  or  adminis- 
trators. 

172*J  *The  trustees  are  bound  to  pay  all 
just  demands.  If  a  man  devises  that  all  his 

tust  debts  shall  be  paid,  this  includes  those 
arred  by  the  statute,  as  well  as  other  debts. 
Part  of  the  present  demand  arose  in  August, 
1800.  The  attachment  issued  in  November, 
1800,  at  which  time  the  statute  had  not  begun 
to  run.  According  to  the  act,  no  trustees 
could  be  appointed  until  after  the  expiration 
of  one  year.  The  principle  of  limitation  is 
founded  on  the  idea  of  laches  in  the  plaintiff 
(1  Black.  Rep.,  354,  Fenton  v.  Emblers),  but 
here  no  laches  can  be  imputed  to  him,  for 
there  was  no  person  against  whom  he  could 
bring  his  action.  If  there  be  no  executor  or 
administrator  against  whom  the  party  can 
bring  his  action,  he  shall  not  be  predjudiced 
by  the  statute.  (4  Bac.  Abr.  470,  Gwillim's 
edition.)  If,  therefore,  one  year  be  deducted, 
there  will  remain  but  five  years  and  five 
months,  from  the  time  the  right  of  action  first 
accrued,  to  the  commencement  of  the  present 
suit.  Part  of  the  plaintiff's  demand  is  for 
services  performed  from  1796  to  1797,  and 
though  some  of  them  be  within  the  statute, 
yet  the  services  being  continued,  the  end  of 
the  period  is  the  point  at  which  the  time  ought 
to  begin.  If,  as  in  the  case  of  running  ac- 
counts between  merchants,  one  item  of  credit 
be  such  an  acknowledgment  of  an  unsettled 
account  to  take  the  whole  out  of  the  statute  ; 
for  the  same  reason  the  continuance  of  the 
plaintiff  in  the  service  of  Randall,  from  day  to 
day,  should  have  a  similar  effect.  Again,  the 
flour  was  sold  on  a  credit  for  bills  on  France  ; 
at  what  sight  does  not  appear,  but,  according 
to  the  usual  course  of  business,  they  could  not 
be  paid  under  four  or  five  months  from  their 
date  ;  and  allowing  this  time  in  the  computa- 
tion, the  demand  will  be  saved.  It  appears, 
also,  that  Randall  has  not  been  in  this  State 
since  August,  1796.  and  has  received  the  pro- 
ceeds since  that  time.  He  could  not,  there- 
fore, be  sued  since  the  plaintiff's  right  of  action 
accrued. 

A  debt,  though  barred  by  the  statute,  re- 
mains binding  on  the  conscience  of  the  debtor 
(Trutman  v.  Fenton,  Cowp.,  548),  and  it  is  to 
be  left  to  his  conscience  whether  he  will  avail 
hinwelf  of  the  statute  or  not.  It  may,  perhaps, 
be  worthy  of  consideration,  whether  the  privi- 
lege of  making  such  a  plea  is  not  to  be  con- 
173*]  fined  to  the  *party  himself  or  his 
immediate  representatives,  and  not  to  be  ex- 
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tended  to  third  persons  appointed  by  law,  over 
whose  consciences  the  plaintiff  can  have  no 
influence.1 

8.  Salvage,  strictly  speaking,  is  a  compen- 
sation allowed  by  law  to  strangers,  for  saving 
the  property  of  another,  not  under  their  care. 
It  is  intended  as  an  inducement  to  engage  per- 
sons in  the  execution  of  a  service  which  they 
are  under  110  obligation  to  perform.  It  is  not 
pretended  that  the  master  and  seamen  are  en- 
titled to  salvage  for  preventing  the  loss  of 
either  vessel  or  cargo  confided  to  their  care  ; 
and  if  the  rescue  in  this  case  could  be  shown 
to  be  a  part  of  their  duty  in  relation  to  the 
property,  there  would  be  an  end  of  the  ques- 
tion. The  policy  of  the  law  has  provided  a 
sufficient  inducement  for  their  exertions,  in 
making  their  wages  depend  on  the  preservation 
of  the  ship  and  cargo,  or  in  other  words,  the 
earning  of  freight.  But  it  was  the  duty  of 
the  master  and  crew  of  the  Romp  to  submit  to 
the  search  and  detention,  since  resistance 
would  have  been  unlawful.2  After  the  capture, 
and  while  the  property  was  in  possession  of 
the  British,  there  was  an  end  of  their  ordinary 
duties.  As  rescuers  or  recaptors,  they  may  be 
considered  as  strangers,  performing  an  extra- 
ordinary service,  at  great  risk,  and  for  the 
benefit  of  the  owner.  On  the  arrival  of  the 
vessel  at  Aux-Cayes,  she  came  into  possession 
of  the  owner ;  and  the  plaintiff's  right  to  sal- 
vage was  perfect,  and  could  not  be  defeated  by 
any  subsequent  act  of  Randall,  in  relation  to 
the  property. 

KENT,  Ch.  J.  The  first  question  is,  whether 
the  defendants  are  liable  to  be  prosecuted  in 
this  action. 

The  court,  in  which  the  proceedings  under 
the  Absconding  Debtor  Act  are  pending,  has 
an  equitible  jurisdiction  over  all  claims  be- 
tween the  trustees  on  the  one  hand,  and  the 
debtor  and  creditors  on  the  other.  This  juris- 
diction is  given  by  the  27lh  section  of  the  act 
(sess.  24,  ch.  49),  which  makes  "the  trustees 
subject  to  such  order  for  the  more  effectual 
execution  of  the  act,  as  shall  be  made  in  the 
court  of  which  the  person  appointing  them  is 
judge."  It  was  in  pursuance  of  this  power 
that  the  court  ruled,  in  the  case  of  *Cas-  [*  1 74 
eaden  (October  Term,  1800),8  that  trustees  were 
liable  to  account,  on  the  application  of  either 
debtor  or  creditor;  and  in  the  case  of  TJie  Trus- 
tees of  Covenhoven  (January  Term,  1803),  that 
they  were  entitled  to  apply  for  advice,  as  to 
making  dividends,  on  due  notice  being  given 
to  the  creditor  whose  account  was  in  question. 
The  trustees  very  much  resemble  commission- 
ers under  the  English  bankrupt  laws,  since 
they  are  to  liquidate  all  demands,  and  declare, 
as  well  as  pay,  dividends  ;  and  the  practice  in 
England  is  for  the  creditor  to  apply  to  the 
Court  of  Chancery  for  assistance  in  obtaining 
his  dividend.  (1  Atk.,  90.)  The  only  instance, 
perhaps,  in  which  a  suit  at  law  has  been  sus- 
tained, even  against  the  assignees  of  a  bank 

1.— This  idea  seems  to  be  countenanced  by  the  ex- 
pressions of  Lord  Mansfield  in  the  case  of  Quantock 
v.  England  (5  Burr.,  2838,  and  2  Black  Rep.,  702).  See 
also  the  reasoning  of  the  judges  in  the  case  of  Bick- 
ridge  v.  Bolman  (1  Term  Rep.,  405). 

2.— See  5  Rob.  Adm.  Hep.,  232.  The  Catherine 
Elizabeth. 

8.— Since  reported.    2  Johns.  Cas.,  107. 
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rupt,  is  where  the  creditor's  debt  has  been 
proved,  and  a  dividend  declared  by  the  com- 
missioners, and  a  refusal  on  the  part  of  the  as- 
signees to  pay  it.  In  that  case  the  dividend 
had  been  considered  as  so  much  money  in  the 
hands  of  the  assignees  for  the  use  of  the  cred- 
itor, and  an  action  at  law  was  sustained  for  it. 
(Brown  v.  Buller,  Doug.,  407.)  But  the  pres- 
ent is  an  action  against  the  trustees  before  the 
demand  has  been  adjusted,  and  without  proof 
of  any  dividend  having  been  declared.  I  am 
induced  to  think  that  the  plaintiff  has  mistaken 
his  remedy,  and  that  he  ought  to  have  applied 
by  petition  to  the  equitable  powers  of  this 
•court,  to  coerce  the  defendant  into  an  adjust- 
ment of  his  demand,  and  to  account.  The 
special  provisions  in  the  statute  are  inconsist- 
ent with  a  right  to  sustain  the  present  action, 
and  it  would  derange  the  whole  order  and  sys- 
tem of  those  provisions.  Demands  not  yet  due 
are  provable  and  payable,  upon  a  rebate  of  in- 
terest ;  and  debts  not  proved  at  the  two  meet- 
ings appointed  by  the  trustees  for  that  purpose, 
are  barred  from  the  benefit  of  a  dividend. 
Other  difficulties  may  be  suggested  which 
would  embarrass  a  general  right  in  the  cred- 
itor to  proceed  against  the  trustees,  by  the 
•common  law  process,  all  of  which  may  be 
avoided  by  confining  the  creditor  to  the  rem- 
edy prescribed  by  the  act. 

But  the  next  question  is,  whether  we  ought 
not  now  to  proceed  to  give  our  advice  and  di- 
rection, upon  the  case  as  before  us.  We  have 
the  merits  of  the  plaintiff's  claim,  and  we  have 
.a  verdict  ascertaining  the  matters  of  fact;  and 
1 7o*J  the  *defendants  have,  at  this  very  term, 
.applied  to  us,  by  petition,  for  direction  in  re- 
spect to  their  trust.  I  see  no  difficulty  in  tak- 
ing up  the  case,  and  making  such  order  as  the 
nature  of  it  shall  require. 

A  point,  then,  that  arises  is,  how  far  the 
statute  of  limitations  is  a  bar  to  the  plaintiff's 
demand.  The  defendants  have  thought  proper 
to  insist  upon  it,  and  I  see  no  reason  why  they 
may  not  avail  themselves  of  it,  equally  as  if 
their  principal  was  himself  the  defendant.  In 
the  case  of  The  Assignees  of  England  v.  England 
<(5  Burr.,  2628  ;  S.  C.  2  Black.,  702),  it  was  ad- 
mitted that  the  bankrupt  might  object  that  the 
petitioning  creditor's  debt  was  above  six  years 
old,  though  after  the  commission  granted,  a 
third  person  could  not  raise  such  an  objection 
to  defeat  the  commission.  The  trustees  suc- 
•ceed  to  the  rights  of  their  principal,  and,  con- 
sequently, to  his  means  of  defense. 

The  demands  of  the  plaintiff  arising  on  the 
second  voyage,  are  clearly  not  affected  by  this 
plea,  as  the  debtor  has  not  been  within  this 
State  since  those  demands  accrued.  The  right 
of  action  for  demands  existing  prior  to  August, 
1796,  was  placed  under  the  operation  of  the 
statute  of  limitations,  as  the  parties  were  then 
within  this  State.  It  does  not  appear  when 
Randall  received  payment  from  the  French 
government  of  the  bills  of  exchange  drawn 
upon  it  in  the  summer  of  1796,  for  the  twenty 
barrels  of  flour  belonging  to  the  plaintiff.  As 
the  plaintiff  and  Randall  were  then  together, 
and  acting  together  in  a  joint  concern,  it  may 
be  presumed  that  the  flour  was  sold  and  the 
bills  of  exchange  received  in  payment  by  Ran- 
dall, with  the  knowledge  and  consent  of  the 
plaintiff  ;  and  unless  those  bills  were  paid  be- 
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fore  the  August  following,  there  is  no  color 
for  the  plea  on  any  ground,  because  at  that 
time  no  money  had  been  received  to  the  use  of 
the  plaintiff.  This  money  may,  or  may  not, 
have  been  received  ;  and  I  think  it  was  incum- 
bent on  the  trustees  to  have  shown,  affirma- 
tively, that  the  money  was.  received  before 
that  time,  and  in  the  hands  of  their  principal. 
They  set  up  the  statute,  and  they  must  show 
that  it  applies.  The  plaintiff  calls  upon  them 
to  account  for  the  proceeds  of  these  twenty 
barrels  of  flour ;  and  to  protect  themselves 
under  *the  statute,  they  must  show  [*176 
that  Randall  had  the  money  in  August,  1796, 
wrhen  he  was  last  at  New  York.  They  have 
not  done  this,  and  the  facts  in  the  case  are  not 
such  as  to  require  us  to  presume  that  the 
money  had  been  received  as  early  as  at  that 
period. 

The  services  of  the  plaintiff  upon  the  first 
voyage  stand  upon  a  different  ground.  They 
had  been  rendered  before  August,  1796,  and 
for  anything  that  appears  to  the  contrary,  the 
plaintiff  was  then  entitled  to  payment  for  them. 
The  general  rule  is,  that  when  the  statute  of 
limitations  once  begins  to  run,  it  continues  to 
run,  notwithstanding  any  subsequent  disabil- 
ity. The  exhibition  of  the  plaintiff's  claim  to 
the  trustees  in  December,  1802,  may  be  consid- 
ered as  equivalent  to  the  commencement  of 
a  suit,  and  so  it  ought  to  be,  since  an  action  at 
law  will  not  lie  against  the  trustees.  The  six 
years  had,  however,  expired  in  August,  1802, 
unless  something  had  previously  occurred  to 
arrest  the  progress  of  the  statute,  and  I  know 
of  nothing  that  could  do  it.  The  plaintiff  was 
not  prevented  by  any  disability  from  suing 
Randall  in  August,  1796 ;  and  the  statute, 
consequently,  then  commenced  to  run,  and 
the  absence  of  the  debtor,  afterwards,  would 
not  impede  it.  The  plaintiff  was  always  at 
liberty  to  sue  out  process  against  the  debtor, 
and  continue  it  down  on  the  roll.  According 
to  the  established  exposition  of  the  statute  of 
limitations,  I  am  of  opinion  that  the  demand 
of  the  plaintiff,  as  to  his  services  for  the  first 
voyage,  was  barred  by  the  statute  when  he 
exhibited  his  claim  in  December,  1802. 

Another  question  in  the  case  is  respecting 
the  demand  for  salvage. 

This  is  a  grave  question,  considering  the  cir- 
cumstances under  which  it  is  presented.  Here 
was  a  rescue  by  force,  not  from  an  enemy,  but 
from  a  friendly  power. 

Randall,  the  owner  of  the  vessel  and  cargo, 
took  the  law  into  his  own  hands,  and  violated 
his  neutral  duty ;  for  he  was  bound  to  have 
submitted  to  a  judicial  inquiry.1  He  would 
have  been  entitled  to  costs  and  damages,  if 
the  seizure  and  detention  had  been  unjust. 
Whether  they  were  so  or  not,  I  am  not  now 
to  inquire.  In  judgment  of  law,  such  a  res- 
cue *was  not  beneficial,  but  injurious  [*177 
to  the  property,  as  it  exposed  it  to  condemna- 
tion from  the  very  act  of  rescue.  The  gen- 
eral rule  of  maritime  law  is,  that  salvage  is 
not  due  on  recapture  of  neutral  property;  and 
the  rule  is  founded  on  the  supposition  that  no 
service  is  rendered,  and  on  the  presumption 
that  a  neutral  carried  in  by  a  belligerent  for 
examination,  being  in  no  danger,  receives  no 


1.— 5  Rob.  Adm.  Rep.,  232. 
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benefit  from  recapture.  (1  Cranch,  36,  Talbot 
T.  Seeman.)  This  rule  was  relaxed  by  the 
British  Court  of  Admiralty  during  the  last 
war,  in  respect  to  neutrals  captured  by  French 
vessels,  on  the  ground  that  a  signal  benefit 
was  conferred  on  the  neutral  by  rescuing  him 
from  the  irregular  and  rapacious  decrees  of 
the  French  tribunals.1  In  the  present  war. 
however,  the  exception  seems  to  be  abandoned, 
and  the  general  rule  of  the  law  of  nations  ac- 
quiesced in  and  enforced.  (The  Carlotta,  5 
Rob.,  54.)  Whatever  reason  there  might 
have  been  for  the  exception,  in  the  instance 
referred  to,  there  existed  no  sufficient  reason 
in  the  autumn  of  1796,  in  respect  to  a  British 
capture,  to  withhold  the  application  of  the 
general  rule.  If,  therefore,  Randall's  vessel 
and  cargo  had  been  lawfully  recaptured  from 
the  British,  he  would  have  been  entitled  to 
restitution  without  payment  of  salvage ;  but 
being  unlawful  and  tortious,  there  is  not,  un- 
der any  circumstances,  a  just  ground  or  claim 
for  salvage.  The  illegality  of  the  rescue  will 
not  be  questioned,  for  that  would  be  to  deny 
the  right  of  visitation  and  search,  and  to  jus- 
tify resistance  to  it ;  it  would  be  to  deny  the 
right  of  carrying  into  port,  for  inquiry  and  ex- 
amination, and  to  justify  resistance  to  that  act 
also.  Right  and  duty  are  reciprocal,  in  this 
case.  The  right  to  search,  and  the  right  to 
carry  in,  necessarily  imply  the  correspondent 
duty  to  submit.*  If  Randall  was  justifiable  in 
his  rescue,  then  it  would  have  been  lawful  for 
any  other  American  vessel  that  should  have 
met  him  to  have  rendered  him  assistance  ;  a 
proposition  leading  directly  to  public  hostili- 
ties, and  too  untenable  to  admit  of  a  serious 
consideration.  If  the  rescue  was  unlawful,  no 
claim  for  salvage  can  be  deduced  from  it;  and 
for  this  we  have  the  authority  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Tal- 
178*]  bot  v.  Seeman.  (1  Cranch,  28.)  *"  To 
support  the  claim  for  salvage,"  says  the  Chief 
Justice,  in  giving  the  opinion  ot  the  court, 
"  the  taking  must  be  lawful ;  for  no  claim  can 
be  maintained  in  a  court  of  justice,  founded  on 
an  act  in  itself  tortious.  On  a  recapture,  made 
by  a  neutral  power,  no  claim  for  salvage  can 
arise,  because  the  act  of  retaking  is  a  hostile 
act,  not  justified  by  the  situation  of  the  nation 
to  which  the  vessel  making  the  recapture  be- 
longs, in  relation  to  that  from  the  possession  of 
which  such  recaptured  vessel  was  taken.  No 
right  can  accrue  from  an  act  in  itself  unlawful. " 
The  plaintiff  was  a  particeps  cnminis  with 
Randall,  in  the  rescue,  and  the  law  will  not 
raise  an  assumption  in  his  favor.  There  is 
nothing  in  Randall's  letter  annexed  to  the 
case,  that  contains  any  recognition  of  his 
services,  in  respect  to  the  rescue  ;  and  if  it 
had  contained  tny  promise  of  compensation 
for  that  service,  I  should  be  inclined  against 
its  validity,  as  being  founded  on  an  illegal 
consideration. 

l.-See  4  Rob.  Adm.,  157, 158;  6  Rob.  Adm.  Rep., 
IOS,  10H.  See,  also,  the  case  of  the  Sansom  (6  Rob. 
Adm.  Hep..  410),  salvage  allowed  on  a  vessel  recapt- 
ured, on  the  presumption  of  a  condemnation  In 
France,  under  the  Berlin  decree  of  the  21st  Novem- 
ber, 1806. 

2.— See  Peters'  Adm.  Dec.  339,  note ;  Saloucci  v. 
Johnson  (2  Park,  498,  6th  ed.) :  but  see  Garrells  v. 
Kensington  (8  Term  Rep.,  330) ;  Marsh,  on  Ins.,  2d 
ed..  48B-M8 ;  2  Azun's  Maritime  Law,  part  2,  ch.  3. 
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I  am,  accordingly,  of  opinion  that  the  plaint- 
iff's claim  for  salvage,  and  for  his  services, 
as  master,  on  the  first  voyage,  ought  not  to- 
be  allowed ;  and  that  his  claim  for  the  pro- 
ceeds of  the  twenty  barrels  of  flour,  together 
with  interest  on  the  same,  from  the  receipt 
of  the  money  by  Randall,  and  his  claim 
for  services  on  the  second  voyage,  but  with- 
out interest  on  such  claim,  as  the  same  was 
an  unliquidated  demand,  ought  to  be  ad- 
mitted. Each  party  ought  to  bear  his  own 
costs  arising  on  the  suit,  as  it  was  a  case  of 
mutual  mistake  ;  by  the  plaintiff  in  commenc- 
ing the  suit,  and  by  the  defendants  in  suffer- 
ing it  to  proceed  under  a  plea  to  the  merits. 

Having  thus  settled  the  questions  between 
the  parties,  if  any  difficulty  should  arise  as  to 
the  liquidation  and  payment  of  the  sum  due  to- 
the  plaintiff,  further  application  must  be  made 
to  the  court. 

THOMPSON,  J.,  and  SPENCER,  J.,  concurred. 

LIVINGSTON,  J.  I  concur  in  the  opinion 
just  delivered,  except  so  far  as  it  relates  to- 
salvage. 

The  owner  being  on  board,  and  the  recapt- 
ure effected  with  his  concurrence  and  at  his 
request,  should  preclude  all  inquiry  as  to  its 
legality,  or  whether  any  benefit  were  conferred 
*on  Randall  by  it.  But  it  is  supposed  [*17J> 
that  the  master's  duty  being  to  submit  to  be 
carried  in,  he  was  guilty  of  a  tortious  act  in 
taking  the  vessel  and  cargo  out  of  the  hands 
of  the  captors.  The  case  of  Talbot  v.  Seaman, 
in  the  Supreme  Court  of  the  United  States,  has 
been  cited  as  in  point  against  the  present  de- 
mand ;  but,  with  me,  this  decision  is  a  strong- 
and  conclusive  authority  the  other  way. 
Though  Hamburg  and  France  were  at  peace, 
and  though  the  Amelia  was  recaptured,  with- 
out any  request  of  its  owners,  Captain  Tal- 
bot was  allowed  salvage,  because  of  the  danger 
the  neutral  vessel  run  of  an  unjust  condem- 
nation. Will  anyone  undertake  to  say  that 
the  Romp  was  in  no  danger  ?  Or  have  we  al- 
ready forgotten  the  many  violent  condemna- 
tions of  neutrals,  which  took  place  in  the  Brit- 
ish, as  well  as  the  French,  West  Indies,  during 
the  last  war  between  England  and  France  ;  the 
consequent  high  premiums  for  insurance  of 
neutral  property  ;  the  reiterated  complaints  of 
our  merchants,  and  the  remonstrances  of  our 
government  ? 

Were  a  belligerent,  in  his  conduct  towards  a 
neutral,  always  to  respect  the  law  of  nations, 
there  would  be  no  great  danger  from  his  being 
carried  into  port ;  but  when  neutral  property 
is  subject  to  confiscation,  on  the  most  frivo- 
lous pretenses,  and  while  admiralty  courts  are 
governed  by  the  most  arbitrary  instructions, 
or  arrets  of  their  sovereign,  it  is  a  compliment 
which  I  am  not  willing,  under  such  circum- 
stances, to  pay  to  any  nation,  to  say  that  a  libe- 
ration, with  costs  and  damages,  would  certain- 
Iv  have  taken  place  on  the  same  ground.  Sir 
William  Scott  allows  salvage  on  the  recapture 
of  neutral  property  from  the  French  ;  and  the 
asperity  with  which  the  learned  judge  remarks 
on  the  unjust  decrees  of  the  governing  powers 
of  France,  and  the  rapacious  conduct  of  its 
maritime  tribunals,  might,  without  any  violent 
outrage  on  truth,  have  been  applied  to  the  vice- 
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admiralties  of  his  own  country,  and  to  some  of 
the  orders  under  which  he  himself  has  some- 
times been  compelled  to  act. 

But  it  is  enough  for  me  that  Randall,  who 
was  the  best  judge,  thought  there  was  danger.' 
If  the  master  of  the  Hamburger  had  requested 
Captain  Talbot  to  retake  him,  I  do  not  believe 
18O*]  the  Supreme  Court  *would  have  heard 
an  argument  on  the  subject :  nor  were  Ran- 
dall's fears  imaginary,  for  we  afterwards  find 
this  very  vessel  again  in  the  hands  of  the  Brit- 
ish, and  himself  complaining  very  bitterly,  in 
a  letter  to  a  friend,  of  great  delays,  and  the 
little  prospect  he  had  of  being  acquitted.  "At 
present,"  says  he,  "  I  have  no  sanguine  hopes 
of  a  decree  in  our  favor,  notwithstanding  a 
new  judge  is  appointed  ;  the  former  one  sought 
every  excuse  for  a  condemnation,  and  was  sup- 
posed to  be  under  the  influence  of  the  agent  of 
the  navy."  He  concludes  his  letter  with  ob- 
serving that  he  thinks  "Peck  entitled  to  his 
most  generous  consideration  ;"  yet  we  do  not 
hesitate  to  say,  as  if  we  were  better  acquainted 
with  his  concerns,  that  Peck  has  rendered  him 
no  service  at  all,  but  that  he  deserves  to  be 
punished  as  a  wrong-doer,  in  rescuing  a  vessel 
which,  if  the  truth  were  known,  ought  per- 
haps never  to  have  been  taken  out  of  its  course. 
I  must  confess,  I  feel  no  inclination  to  dis- 
courage these  enterprises  on  the  part  of  our 
mariners,  which  are  generally  considered  as 
meritorious,  and  are  often  rewarded  by  under- 
writers. "  When  the  lawless  and  irregular 
practices"  of  belligerents  towards  neutrals, 
which  Sir  William  Scott  speaks  of,  shall  cease, 
it  will  be  time  enough  to  deny  salvage  for  the 
liberation  of  neutral  property.  Upon  the 
whole,  I  have  no  doubt  that,  whatever  might 
have  been  the  case,  if  the  recapture  had  been 
made  in  Randall's  absence,  we  ought  not  now 
to  permit  him  to  say  that  he  has  not  been 
benefited  by  it.  It  was  enough  he  thought 
there  was  danger,  and  that  the  captain  might 
have  been  injured  by  the  attempt.  The  right 
to  salvage  became  perfect,  in  my  opinion,  on 
the  safe  arrival  of  the  Romp  at  Aux-Cayes, 
though  she  was  afterwards  captured  in  attempt- 
ing to  go  to  another  port. 

TOMPKINS,  J.  I  concur  in  the  opinion  de- 
livered by  the  Chief  Justice,  excepting  as  to 
the  costs.  As  the  plaintiff  has  resorted  to  an 
action,  which  cannot  be  maintained  upon  legal 
principles,  it  appears  to  me,  that  payment  of 
costs,  by  him,  is  a  natural  consequence  ;  other- 
wise, I  am  at  a  loss  to  know  by  what  form  of 
judgment  upon  the  record  the  defendants  can 
avail  themselves  of  our  decision.  The  plea  of 
181*]  *the  general  issue  ought  not  to  prej- 
udice them  here,  because  they  might  have  in- 
tended to  avail  themselves  of  the  insufficiency 
of  the  declaration,  by  motion  in  arrest  of  judg- 
ment, or  upon  writ  of  error.  I  am  not  dis- 
posed to  subject  the  trustees  to  personal  re- 
sponsibility for  costs,  where  a  creditor  has 
thought  proper  to  harass  them  with  a  suit 
which  cannot  be  maintained  ;  on  the  other 
hand,  to  award  costs,  payable  out  of  the  estate 
of  the  absent  debtor,  is  an  infringement  of  the 
rights  of  third  persons.  The  dividends  of 
other  creditors,  who  may  have  proved  their 
debts  in  the  manner  prescribed  by  the  statute, 
will  be  diminished  by  paying  to  this  plaintiff 
JOHNS.  REP.,  1. 


out  of  the  fund,  a  bill  of  costs,  accrued  in  con- 
sequence of  his  misconception  of  his  remedy. 
I  am,  therefore,  of  opinion  that  the  defendants 
ought  to  recover  costs  against  the  plaintiff. 

Judgment  for  tlie  plaintiff,  ut  supra. 

Cited  in-16  Johns.,  14 ;  5  Cow.,  267 ;  2  Barb.  Ch.r 
489 :  3  AbU.  App.  Dec.,  239 ;  1  Lans.,  449 ;  2  Barb.,  145, 
313;  46  Barb.,  53;  " 
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THE  MARINE  INSURANCE  COMPANY. 

1.  Marine  Insurance  —  Refusal  of  Entry  at  Port 
of  Destination.  2.  Abandonment  —  Assured 
Bound  by  Cause  Assigned. 

Insurance  on  the  cargo  of  a  vessel,  at  and  from 
New  York  to  a  port  or  ports  in  the  island  of  Cuba, 
and  thence  back  to  New  York.  The  policy  contained 
the  usual  clause,  to  be  free  from  any  loss  arising  in 
consequence  of  illicit  trade,  &c.  The  vessel  arrived 
at  St.  Jago  de  Cuba,  her  port  of  destination,  but  was 
not  allowed  to  enter  there,  and  after  waiting  twenty 
days,  sailed  for  another  port  in  the  island,  in  going 
to  which  she  met  with  adverse  winds,  that  drove  her 
into  the  Bight  of  Leogane,  and  for  fear  of  the  brig- 
and boats,  she  went  into  Port  Republican  in  St. 
Domingo,  where  the  cargo  was  forcibly  taken  out, 
and  sold  at  a  great  loss.  On  receiving  advice  of  this 
circumstance,  the  insured  abandoned  for  a  total 
loss,  and  in  their  letter  assigned  as  a  cause  that  the 
vessel  had  been  refused  an  entry  at  St.  Jago,  and 
that  the  voyage  was  thereby  defeated.  It  was  held 
that  the  denial  of  entry  at  St.  Jago  was  not  a  loss 
within  the  policy  ;  but  as  to  the  effect  of  a  denial  to 
trade,  if  the  voyage  insured  had  ended  there,  dubi- 
tatur.  In  making  his  abandonment,  the  insured 
must  assign  the  true  cause.  If  he  assign  an  insuffi- 
cient cause,  he  is  bound  by  it,  and  cannot  avail  him- 
self of  a  subsequent  event,  without  a  new  abandon- 
ment. 

Citation—  Emerig.,  Vol.  II.,  191. 


was  an  action  on  a  policy  of  insurance, 
JL  on  the  cargo  of  the  sloop  Mason's  Daugh- 
ter, at  and  from  New  York,  to  a  port  or  ports 
in  the  island  of  Cuba,  and  from  thence  back  to 
New  York.  The  policy  was  underwritten  on 
the  7th  January,  1802,  for  the  sum  of  $12,000, 
at  a  premium  of  5  per  cent.  ,  and  expressed  to  be 
on  goods  out,  and  on  merchandise  or  specie,  or 
both,  home.  Itcontained,  also,  the  usual  printed 
clause,  "to  be  free  from  any  loss  which  may 
arise  in  consequence  of  a  seizure  or  detention 
for  or  on  account  of  illicit  or  prohibited  trade.  " 
The  loss  was  stated  specially  in  the  declaration  : 
"  That  the  *vessel  arrived  at  the  Moro  [*182 
Castle,  in  the  island  of  Cuba,  on  the  1st  Febru- 
ary, 1802,  where  she  was  necessarily  detained 
until  the  24th  day  of  the  same  month,  and  the 
said  sloop  was,  by  certain  persons  exercising 
authority  there,  and  unknown  to  the  plaint- 
iffs, prevented  from  prosecuting  her  voyage  to 


NOTE.— Marine  Insurance — Refusal  of  entry  at 
port  of  destination  —  Abandonment— Cause  within 
policy  should  be  assigned— Insured  bound  by  cause 
assigned. 

Refusal  of  entry  at  port  of  destination  justifies 
abandonment.  Gracie  v.  N.  Y.  Ins.  Co.,  13  Johns., 
161 ;  Wilson  v.  United  Ins.  Co.,  14  Johns.,  227 ;  Corp 
v.  United  Ins.  Co.,  8  Johns.,  277 :  Saltus  v.  United 
Ins.  Co.,  15  Johns.,  523 ;  Mumford  v.  Phoenix  Ins. 
Co.,  7  Johns.,  449;  Schmidt  v.  United  Ins.  Co.,  1 
Johns.,  249 ;  Craig  v.  United  Ins.  Co.,  6  Johns.,  226 ; 
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St.  Jago  do  Culm,  for  which  she  was  destined: 
that  she  afterwards  departed  from  the  Moro 
for  St.  Juan  Los  Remedies,  another  port  in  the 
same  island,  and  while  proceeding  for  that 
port,  was,  by  violent  storms,  gales  of  wind, 
&c.,  forced  and  driven  into  Port  Republican, 
in  the  island  of  Hispaniola,  where  the  said 
vessel  was,  by  certain  persons  unknown  to  the 
plaintiffs,  and  exercising  authority  at  that 
place,  prevented  from  further  prosecuting  her 
voyage  to  the  said  port  of  St.  Juan  Los  Keme- 
dios, or  any  other  port  in  the  island  of  Cuba, 
and  the  goods  there,  by  the  said  persons,  were 
forcibly  unladen  and  taken  out  of  the  posses- 
sion of  the  plaintiffs,  and  against  their  will  and 
consent  ;  by  which  means,  and  by  other 
unavoidable  accidents  and  misfortunes  that 
happened  to  the  said  vessel  and  the  said  goods, 
and  by  perils  insured  against,  in  and  by  the 
said  policy,  the  goods  became  and  were  totally 
lost  to  the"  plain  tiffs." 

The  cause  was  tried  before  Mr.  Justice 
Tompkins,  at  the  New  York  sittings,  on  the 
19th  day  of  December,  1804.  The  following 
are  the  material  facts  which  appeared  in  evi 
deuce  on  the  trial.  The  Mason's  Daughter 
sailed  from  New  York  on  the  12th  January, 
1802.  The  master,  who  was  the  consignee, 
was  ordered  by  the  plaintiffs  to  proceed  first  to 
St.  Jago  de  Cuba,  and  there  dispose  of  such 
part  of  the  cargo  as  could  be  sold  to  advan- 
tage, otherwise  to  proceed  to  the  north  side  of 
the  island,  to  the  port  of  St.  Juan  Los  Reme- 
dies, and  there  sell  the  residue,  or,  in  case  it 
could  not  be  sold  there,  to  go  to  Matanzas,  on 
the  same  side  of  the  island.  The  master  was 
furnished  by  the  plaintiffs,  with  a  passport 
from  the  president  and  intendant  at  Havana, 
certified  by  the  Spanish  consul  at  New  York, 
the  llth  January,  1802,  and  who  testified  on 
the  trial  that  this  was  the  first  he  had  granted 
out  of  four,  among  those  that  had  been  furn- 
ished to  him  by  the  Governor  of  Cuba.  On 
183*]his  arrival  *at  the  Moro  Castle,  the  mas- 
ter applied  to  the  chief  officer  of  the  customs, 
who,  after  inspecting  his  papers  and  passport, 
directed  him  to  apply  to  the  governor,  who,  on 
examining  the  papers,  gave  his  opinion  that 
the  vessel  might  be  permitted  to  enter.  He  re- 
turned with  the  papers  to  the  officer  of  the 
customs,  who  referred  him  to  another  superior 
officer,  who,  after  examining  the  passport, 


said  it  was  not  sufficient  to  authorize  an  entry, 
on  account  of  its  date :  and  that  he  had  posi- 
tive orders  not  to  permit  any  American  vessel 
to  enter,  under  similar  circumstances.  As  the 
governor  and  the  other  otticer  were  -of  differ- 
ent opinions,  the  master,  by  advice  of  a  mer- 
chant there,  was  induce  to  wait  about  twenty 
days,  in  hopes  of  being  allowed  to  enter.  Be- 
ing disappointed,  he  set  sail  with  a  view  to  go 
to  St.  Juan  Los  Remedies,  but  meeting  with 
adverse  winds,  he  was  forced  into  the  Bight  of 
Leogane  ;  and  being  afraid  to  anchor  m  the 
Bight,  on  account  of  the  brigand  boats  which 
infested  thsxt  place,  he  thought  it  prudent, 
with  the  advice  of  the  crew,  to  go  into  Port 
Republican,  until  the  wind  should  be  favora- 
ble for  proceeding  to  St.  Juan  Los  Remedies ; 
but  he  was  not  allowed  to  depart  from  Port 
Republican,  and  was  compelled,  by  the  author- 
ity of  the  place,  to  land  his  whole  cargo,  and 
sell  it  at  the  price  that  was  offered,  and  at  a 
great  loss.  It  was  proved  that  several  Ameri- 
can vessels  had  been  permitted  to  enter  at  Ma- 
tanzas with  similar  passports ;  and  that  anoth- 
er American  vessel  had  been  allowed  to  enter 
at  the  Havana  in  February,  1802,  without  any 
possport  or  other  paper  from  the  Spanish  con- 
sul. 

On  the  3d  April,  1802,  the  plaintiffs  ad- 
dressed a  letter  of  abandonment  to  the  presi- 
dent of  The  Marine  Insurance  Company,  in- 
forming him  that  they  had  received  "advice 
from  the  master  of  the  Mason's  Daughter, 
dated  at  Port  Republican,  the  l?th  March ; 
that  presuming  he  was  not  permitted  to  enter 
at  St.  Jago  de  Cuba,  the  place  of  destination, 
they  considered  the  object  of  the  voyage  de- 
feated, and  therefore  they  abandoned,"  ckc. 

It  was  agreed  by  the  counsel  for  the  parties, 
before  the  trial,  that  the  jury  were  not  to  be 
troubled  with  calculation,  *andthatin  [*184 
case  the  plaintiffs  recovered,  the  parties  would 
adjust  the  accounts  between  them. 

It  appeared  to  be  the  practice  of  the  defend 
ants,  in  cases  of  claims  for  losses,  to  deliver 
the  papers  to  a  Mr.  Ferrers,  their  agent,  to  cal- 
culate and  adjust  the  amount ;  and  a  paper, 
signed  by  him,  was  produced  in  evidence,  on 
which  an  account  of  the  loss  and  the  amount 
was  stated. 

The  judge  charged  the  jury,  that  if  they 
thought  the  stay  at  St.  Jago  de  Cuba  reason- 


Williains  v.  Smith,  2  Cai.,  l,fiote;  Richardson  v. 
Maine  Ins.  Co.,  0  Mass.,  102,  109;  Olivera  v.  Union 
Ins.  Co.,  3  Wheat..  183;  But  see  Brewer  v.  Union 
Ins.  Co..  12  Mass..  170. 

Notice  of  (Otandimmrnt  for  a  technical  total  fowt 
must  state  the  grounds  for  the  abandonment,  which 
must  be  within  the  policy,  and  particulars  to  enable 
the  insurer  to  determine  whether  he  must  accept 
the  offer ;  and  it  must  further  state  in  substance,  at 
least,  that  the  damage  exceeds  half  the  value  of 
the  subject  of  insurance.  Dickey  v.  N.  Y.  Ins.  Co., 
4  Cow.,  222 :  McConochie  v.  Sun  Hut.  Ins.  Co.,  26  N. 
Y..  477  :  Barker  v.  Plupnix  Ins.  Co.,  8  Johns.,  307 : 
Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill.  &  J.,  450: 
Hay-anl  v.  X.  E.  Mar.  Ins.  Co.,  1  Suinner.  221 ;  May 
v.  Whaling  Ins.  Co.,  9  Met.,  354;  Pierce  v.  Ocean 
Ins-  Co.,  is  Pick..  83,  83:  Buliard  v.  H.  W.  Ins.  Co..  1 
Curtis,  C.  C.,  148;  Macy  v.  Whaling  Ins.  Co.,  9  Met., 
354  :  Patupsco  Ins.  Co.  v.  Southgate  ;  5  Pet.,  604. 

The  imwre.r  in  ln>und  />//  the  cottw  awiyited,  and 
cannot  avail  himself  of  a  subsequent  loss  without  a 
new  abandonment.  Dickey  v.  N.  Y.  Ins.  Co.,  4 
Cow.,  222 :  Craig  v.  Unit/xl  "ins.  Co..  6  Johns.,  628 ; 
King  v.  Del.  Ins.  Co.,  2  Wash.  C,  C.,  300. 

JPien'  thr  notice  refer*  to  Intelligence  received  hy 
the  tnmtred  without  dating  it,  or  to  sources  of  in- 
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formation  open  to  insurer  it  has  been  held  suft- 
flcient.  Ralston  v.  Union  Ins.  Co.,  4  Hi  mi..  386; 
Citizens  Ins.  Co.  v.  Gleason,  9  Mo.,  406 ;  Heebner  v. 
Eagle  Ins.  Co.,  10  Gray,  131. 

A  mere  demand  for  a  total  low  fo  not  sufficient. 
Pannater  v.  Todhunter,  1  Campb.,  541 ;  Martin  v. 
I  Croekatt,  14  East,  465 ;  Murray  v.  Hatch,  6  Mass., 
|  465;  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.,  83. 

On  what  delay  amountx  to  a  deviation,  Judge  Story 

«i|/s:    "A  delay  which  in  necesxary  to  trccomp/ixh  the 

object*  of  the  voyfige.  according  to  the  course  of 

trade,  if  hona  .tide  made,  cannot  be  admitted  to 

avoid  the  insurance."    Col.  Ins.  Co.  v.  Catlett,  12 

Wheat.,  383;  Gilfert  v.  Hallett.  2  Johns.  Cas.,  296, 

note ;  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.,  241 ; 

Earl  v.  Shaw,  1  Johns.  Cas.,  313;  Post  v.  Phoenix 

I  Ins.  Co.,  10  Johns.,  79;  Oliver  v.  Md.   Ins.  Co.,   7 

I  Cranch,  487  ;  Stocker  v.  Harris,  3  Mass.,  409 ;  Whit- 

|  ney  v.   Haven.  13  Mass.,  172;  Phillips  v.  Irving,  7 

i  Man.   &  G.,  325;  Samuel  v.  Royal   Exchange  Ass. 

|  Co.,  8  Barn.  &  C..  119;  Schroeder  v.  Thompson,  7 

Taunt..  762;  Grant  v.  King,  4  Esp.,  175;    Bain  v. 

Case,  3  Car.  &  P.,  496 ;  Kingston  v.  Glrard,  4  Doll., 

272. 

See,  also,  Patrick  v.  Ludlow,  3  Johns.  Cas.,  10, 
note. 
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able  and  proper,  and  that  the  vessel  was  actu- 
ally forced  by  adverse  winds  into  Port  Repub- 
lican, and  that  the  going  there  was  bonafide, 
for  greater  safety,  these  circumstances  would 
form  no  objection  to  the  plaintffs'  right  to  re- 
cover ;  and  that  if  they  believed  that  the  cargo 
was  taken  out,  and  ordered  to  be  sold  by  the 
public  authority  at  Port  Republican,  the 
plaintiffs  would  be  entitled  to  recover  for  a 
total  loss.  But  that  they  might  find  either  for 
a  total  or  a  partial  loss,  as  they  deemed  right, 
or  they  might  find  a  general  verdict ;  and,  in 
either  case,  the  amount  would  be  adjusted  by 
the  parties,  according  to  their  agreement  for 
the  purpose. 

The  jury  found  a  verdict  for  the  plaintiffs, 
for  $14,310,  subject  to  deductions,  by  the 
agreement  of  the  parties. 

•  On  the  motion  to  set  aside  the  verdict,  the 
following  points  were  insisted  on  by  the  de- 
fendants counsel :  1.  That  the  plaintiffs 
could  not  recover  for  any  other  cause  than  the 
supposed  loss,  by  reason  of  the  vessel's  hav- 
ing been  refused  an  entry  at  St.  Jago  de  Cuba. 

2.  That  from  the  evidence  the  plaintiffs  were 
not  entitled  to  recover  even  on  that  ground. 

3.  That  no  judgment  could  be   rendered  on 
the  verdict  as  found. 

Mr.  Benson,  for  the  defendants.  Two 
events  are  stated  in  the  declaration  as  the 
ground  of  the  plaintiffs'  claim  to  recover  for  a 
loss  within  the  policy.  1.  The  refusal  to  per- 
mit the  vessel  to  enter  at  St.  Jago  de  Cuba.  2. 
The  forcible  restraint  at  Port  Republican. 
The  first  event  is  not  within  any  of  the  perils 
described  in  the  policy  ;  and  that  to  entitle  the 
plaintiffs  to  an  indemnity  on  that  ground,  there 
should  have  been  a  special  provision  in  the 
policy  to  that  effect.  The  prohibition  against 
entering  at  St.  Jago  may  be  the  misfortune 
185*]  *of  the  assured,  but  it  is  not  a  peril  for 
which  the  assurers  are  liable.  The  vessel  was 
turned  away,  because  her  passport  was  not 
regular,  or  for  some  objection  to  the  date  ;  but 
it  is  the  duty  of  the  assured  to  be  provided 
with  regular  papers,  adequate  for  the  prosecu- 
tion of  the  voyage.  If  the  voyage  has  been  lost 
for  this  cause,  the  failure  must  be  imputed  to 
the  plaintiffs.  After  the  refusal  of  a  permission 
to  enter,  the  master  staid  three  weeks,  waiting 
for  a  change  of  opinion  in  his  favor.  Admit- 
ting that  he  acted  with  good  intention,  this 
useless  delay,  in  law,  amounts  to  a  deviation 
(Marshall,  170,  405),  and  the  insurers  are  not 
answerable  for  its  consequences.  He  ought 
to  have  left  the  Moro  immediately  after  the  re- 
fusal to  enter,  and  not  have  waited  with  illu- 
sive hopes,  suggested  by  his  own  wishes,  and 
and  not  founded  on  any  rational  calculation. 

The  vessel,  with  the  papers  she  had  on 
board,  could  not  have  been  legally  admitted 
into  a  Spanish  port,  and  must,  therefore,  be 
considered  as  inadmissible  into  any  port  in  the 
island.  The  royal  instructions  or  orders  are, 
in  this  respect,  the  law.  The  master,  howev- 
er, sailed  with  a  view  to  go  to  St.  Juan  Los 
Remedios,  and  from  thence  to  Matanzas,  to 
seek  an  entry.  This,  according  to  the  policy, 
he  had  no  right  to  do.  The  insurance  is  from 
port  to  port,  to  a  market,  which  is  different 
from  going  to  find  an  entry  with  a  bad  pass- 
port. The  cause  of  the  abandonment  is  the 
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refusal  to  allow  the  vessel  to  enter  at  St.  Jago 
de  Cuba.  The  insured  are  not  bound  by  an 
abandonment,  unless  it  be  accepted,  and  they 
may  revoke  it.  If  accepted,  the  property  is 
transferred.  When  nothing  is  said  on  the 
part  of  the  insurer,  the  question  at  whose  risk 
the  property  is  afterwards  to  remain  must  be 
determined  by  deciding  on  the  right  to  abandon 
at  the  time.  Here,  the  event  having  happened, 
and  the  insured  having  abandoned,  he  must 
abide  by  his  own  act ;  and  if  it  be  decided 
that  he  has  no  right,  the  property  must  be 
considered  as  remaining  at  his  own  risk. 

The  declaration,  in  this  case,  is  for  a  total 
loss,  and  yet  the  proof  shows  only  a  partial 
loss,  the  extent  or  amount  of  which  does  not 
appear.  If  the  court  should  be  of  opinion 
*that  the  plaintiffs  are  entitled  to  re-  [*18G 
cover  for  a  partial  loss  only,  there  must  be  a 
new  trial  to  ascertain  its  amount.  The  ver- 
dict is  informal,  and  a  mere  nullity.  It  can- 
not be  corrected  here.  The  cause  ought  to  be 
sent  back  to  another  jury,  when  the  defend- 
ant may  have  an  opportunity  of  demurring  to 
the  evidence.  The  agreement  of  the  counsel 
meant  no  more  than  that  if  the  plaintiff  recov- 
ered for  a  total  loss  on  the  abandonment,  the 
parties  would  adjust  the  amount  between 
them.  This  is  not  a  verdict  taken  by  con- 
sent. 

Messrs.  Raddiff  and  Biggs,  for  the  plaintiffs. 
This  is  an  insurance  out  and  home,  and  to 
one  or  more  ports  in  the  island  of  Cuba.  The 
privilege  of  going  from  one  port  to  another  is 
not  strictly  confined  to  the  purpose  of  trading. 
The  trade  with  the  Spanish  colonies,  though 
generally  illicit,  is  frequently  permitted. 
Sometimes  it  is  open  at  one  place  and  shut  at 
another.  Entries  by  other  vessels*  were,  in 
fact,  made  in  the  same  month.  It  is  import- 
ant, therefore,  on  such  a  voyage,  that  the  in- 
sured should  have  the  right  of  going  to  vari- 
ous ports,  and  it  is  immaterial  whether  the 
policy  express  that  he  may  do  so,  for  the  pur- 
pose of  seeking  an  entry.  He  is  justified,  un- 
der the  general  permission,  to  go  from  port  to 
port,  in  the  hope  of  being  allowed  to  enter. 
The  nature  and  course  of  trade  with  the  colo- 
nies of  Spain  is  well  known,  both  to  the  in- 
surers and  insured.  If  the  court  take  notice 
of  the  laws  of  a  foreign  country,  they  will  also 
take  notice  of  the  restrictions,  suspensions  or 
exceptions  which  may,  from  time  to  time,  ex- 
ist. If  the  insurers  will  knowingly  insure  a 
trade  to  the  Spanish  colonies,  they  must  be 
considered  as  insuring  all  legal  and  proper  at- 
tempts to  enter  for  that  purpose,  though  they 
are  not  answerable  for  any  illicit  or  improper 
conduct.  The  denial  of  entry  at  St.  Jago  de 
Cuba  is  not  the  sole  ground  on  which  the 
plaintiffs  claim  a  total  loss,  but  so  far  as  it  is 
connected  with  all  the  consequences  of  that 
refusal.  But  even  that  fact  alone  would  be 
sufficient ;  for  as  the  master  was  thereby  com- 
pelled to  seek  another  port,  it  may  be  consid- 
ered as  the  real  cause  of  the  loss  which  hap- 
pened. There  can  be  no  objection  as  to  the 
vessel's  papers.  It  is  *enough  that  she  [*187 
had  all  the  documents  required  by  the  laws  of 
the  United  States  for  an  American  vessel. 
The  Spanish  passport  was  an  unnecessary, 
harmless  paper ;  and  whether  valid  or  not  for 
the  purpose  for  which  it  was  granted  is  per- 
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fectly  immaterial.  The  Spanish  consul  thought 
it  useful  and  effectual. 

An  unreasonable  delay,  it  is  true,  will 
amount  to  a  deviation  ;  but  it  is  a  question  for 
a  jury  to  decide  whether  the  master's  conduct 
be  proper,  bona  fide,  and  reasonable.  They 
have  found  it  to  be  so  in  the  present  case,  and 
their  decision  is  conclusive  as  to  that  fact.  It 
is  not  denied,  that,  after  an  abandonment,  the 
recovery  must  depend  on  the  right  to  aban- 
don, as  determined  by  the  court.  The  insured 
is  not  bound  to  revoke  his  abandonment,  but 
may  recover  according  to  his  proofs.  A  total 
loss  is  to  be  understood  either  in  its  natural 
or  legal  sense.  This  may  be  considered  as  a 
technical  total  loss,  by  the  refusal  of  the  per- 
mission to  enter  at  St.  Jago,  and  as  continu- 
ing, so  as  to  support  the  abandonment ;  or  as 
an  actual  loss  of  the  goods  insured,  as  the 
plaintiffs  were  devested  of  their  property  by  a 
superior  power.  For,  though  the  goods  were 
sold,  afterwards,  it  was  against  the  will  of  the 
master,  who  had  no  dominion  or  control  over 
them.  The  abandonment  was  made  on  the 
letter  of  the  17th  of  March,  written  at  Port 
Republican,  and  not  upon  any  previous  infor- 
mation from  St.  Jago.  The  right  to  abandon 
for  the  event  which  happened  at  Port  Republi- 
can, being  unquestionable,  if  the  plaintiffs 
have  in  their  letter  assigned  another  and  insuf- 
ficient cause,  it  will  not  affect  their  right,  as 
long  as  there  was  a  valid  cause  existing.  The 
conduct  of  the  master,  in  going  to  Port  Re- 
publican, appears  to  have  been  bona  fide,  the 
result  of  necessity,  and  for  his  self-preservation. 

THOMPSON,  J.  Does  it  appear  that  this  let- 
ter was  written  by  the  master,  before  or  after 
the  seizure  of  the  goods  ? 

Mr.  Radcliff.  It  must  have  been  after  the 
seizure,  for  it  was  dated  near  a  fortnight  after 
his  arrival. 

Here,  then,  is  not  a  mere  technical  total 
loss,  but  an  actual  total  loss  of  the  property, 
which  was  taken  by  force  from  the  possession 
1 88*]  *of  the  plaintiffs,  and  has  never  been 
returned  to  them  ;  so  that  the  loss  has  con- 
tinued total  to  the  present  day.  It  has  been 
repeatedly  decided  (2  Caines,  208,  Lawrence  v. 
Seb&r)  that  an  abandonment  is  not  essential,  if 
the  loss  be  actually  total,  and  continues  so  to 
the  bringing  of  the  action,  or  to  the  time  of 
trial. 

Why  did  the  defendants  refer  the  case  to 
their  agent,  Mr.  Ferrers,  to  calculate  the 
amount  of  the  loss,  if  they  did  not  mean  to 
pay  ?  The  account  exhibited  by  him  clearly 
shows  that  his  calculation  was  made  on  the 
basis  of  a  total  loss.  The  charge  of  the  judge 
ascertains  what  was  understood  to  be  the 
agreement  of  the  parties.  And  the  verdict  of 
the  jury  was  clearly  for  a  total  loss.  But  if 
there  is  any  doubt  or  uncertainty,  the  court 
ought,  under  this  agreement,  to  correct  the 
verdict,  and  not  grant  a  new  trial. 

Mr.  Hoffman,  in  reply.  Though  Mr.  Fer- 
rers be  the  agent  of  the  defendants  to  state  the 
amount  of  losses  in  cases  referred  to  him,  yet 
his  reports  are  not  conclusive  on  the  insurers. 
If.  however,  from  the  whole  case  before  them, 
the  court  have  sufficient  data  on  which  to  give 
judgment  for  a  partial  loss,  the  verdict  ought 
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to  stand  ;  but  the  verdict  furnishes  no  means 
of  such  a  calculation.  The  rule  of  calcula- 
tion is  the  invoice  price  of  the  goods,  com- 
pared with  the  net  proceeds  at  Port  Republi- 
can, and  not  on  the  return  cargo.  It  does  not 
appear,  from  the  case,  at  what  time  the  sale 
was  made.  If  the  insured  mean  to  found 
their  right  to  recover  on  the  abandonment, 
they  must  show  clearly  that,  on  the  3d  of 
April,  1802,  the  cargo  had  been  forcibly  taken 
and  sold,  otherwise  no  right  to  abandon  even 
on  that  event  existed.  But  the  cause  of  aban- 
donment assigned  is  not  the  forcible  sale  of 
the  goods  by  a  superior  power,  or  any  perils 
of  the  sea,  but  merely  a  refusal  of  entry  at 
St.  Jago  de  Cuba.  In  every  view  this  case 
presents  difficulties  not  easily  to  be  surmount- 
ed. Two  questions  are  to  be  considered  :  1. 
Does  the  assurer  take  upon  himself  to  assure 
the  entry  of  the  vessel  into  a  port  ?  2.  Can 
the  assured,  after  assigning  one  cause  of 
abandonment  assume  another  and  recover  for 
a  different  cause  ? 

*1.  The  most  analogous  case  is  where  [*189 
the  port  of  destination  in  the  policy  is  blockad- 
ed ;  but  it  has  never  yet  been  decided  that  the  in- 
sured is  entitled  to  abandon  because  his  vessel 
has  been  turned  away  from  a  blockaded  port. 
(But  see  the  case  of  Schmidt  v.  The  United  In- 
surance Company,  post,  249.)  If  the  defend- 
ants are  not  responsible  for  the  refusal  of  en- 
try, they  are  not  answerable  for  any  of  the 
consequences  of  that,  refusal.  But  the  as- 
sured undertake  for  the  legality  of  the  trade. 
Why  was  this  vessel  denied  an  entry  ?  Be- 
cause it  was  illegal.  Now,  by  the  terms  of  the 
policy,  the  defendants  are  not  responsible  for 
any  illicit  trade. 

Again,  in  case  of  a  legal  trade,  an  unrea- 
sonable delay  would  amount  to  a  deviation. 
In  the  present  case,  knowing  the  trade  to  be 
illegal,  the  master,  after  the  first  refusal, 
ought  not  to  have  waited  a  day  with  the  view 
to  gain  admittance.  It  is  true  the  policy  al- 
lows him  to  go  from  port  to  port ;  but  this 
privilege  cannot  be  extended  to  a  permission 
to  stay  at  a  particular  port  upon  a  speculative 
probability  of  gaining  admission.  Suppose, 
after  laying  off  the  harbor  for  that  purpose, 
two  or  three  weeks,  the  vessel  had  been  lost 
by  the  perils  of  the  sea,  would  not  the  loss 
have  fallen  on  the  assured  ?  His  con- 
dnct  here  ought  to  be  subject  to  a  stricter 
rule  than  in  cases  of  delay  arising  in  the  pros- 
ecution of  a  legal  trade.  What  shall  be  con- 
sidered as  a  reasonable  delay,  is  not  a  mere 
question  of  fact,  but  is  to  be  determined  by 
the  court. 

2.  In  the  policies  of  insurance  used  in  this 
city,  there  is  a  peculiar  clause,  that  the  loss  is 
not  to  be  paid  until  thirty  days  after  proof 
thereof.  This  was  introduced  for  the  purpose 
of  giving  the  insurer  time  to  deliberate  on  the 
abandonment,  and  to  decide  whether  he  would 
accept  it  or  not,  as  well  as  to  inquire  into  the 
fairness  of  such  loss.  But  if  the  assured 
could  in  his  abandonment  assign  one  cause  of 
loss,  and,  afterwards,  recover  for  another  and 
different  cause,  this  clause  would  be,  in  a 
great  measure,  nugatory.  Any  investigation 
of  the  facts  would  be  useless,  if  other  facts 
might  afterwards  be  adduced  to  support  the 
abandonment.  The  letter  of  the  3d  April 
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alleges  no  other  ground  but  the  refusal  of 
entry  at  St.  Jago  de  Cuba.  If  the  plaintiffs 
19O*]  meant  *to  rely  on  a  different  event,  it 
ought  also  to  have  been  mentioned  that  the 
insurers  might  have  had  an  opportunity  to 
consider  it,  and  to  determine  as  to  their  ac- 
ceptance of  the  abandonment.  As  an  aban- 
donment is  requisite  to  rest  the  property  in 
the  insurer,  and  to  enable  him  to  take  meas- 
ures for  its  preservation,  it  is  essential  that  the 
true  situation  of  the  property,  or  cause  of 
abandonment,  should  be  made  known.  Ev- 
ery fact  should  be  disclosed  that  would  enable 
him  to  elect  his  course  of  proceeding,  in  regard 
to  the  property  ;  for  as  long  as  the  thing  is  in 
existence,  there  is  a  hope  and  chance  of  re- 
covering its  possession.  And  this  is  equally 
necessary  though  the  property  may  have  been 
converted  into  money  by  a  sale.  ( Park,  172 ; 
Marshall,  498.) 

[It  was  asked  by  one  of  the  counsel  whether 
the  debenture  was  to  be  deducted  from  the 
amount  insured;  and  the  Court  said  that  it  had 
been  decided  in  the  case  of  Gahn  &  Mumford 
v.  Broome  (July  Term,  1799,  since  reported  in 
1  Johns.  Cas.,  120,)  that  the  debenture  was 
not  to  be  deducted.] 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court  : 

It  is  said  here  was  no  abandonment,  or 
that  the  reason  assigned  for  it  was  not  suffi- 
cient, and  that,  therefore,  the  abandonment 
made  was  a  nullity.  A  denial  of  entry  at  the 
port  of  destination,  without  any  seizure  or  ar- 
rest by  government,  appears  to  me  after  con- 
siderable reflection  and  many  doubts,  not  a 
loss  within  this  policy,  which  contains  an  ex- 
press agreement  "  that  for  a  seizure  or  deten- 
tion on  account  of  prohibited  trade  there 
shall  be  no  remedy."  How  then  can  under- 
writers, who  do  not  assume  the  greater  risk  of 
seizure,  which  in  common  cases  constitutes  a 
technical  total  loss,  be  answerable  for  a  smaller 
one,  proceeding,  too,  from  the  same  cause, 
that  is,  an  illicit  trade  ?  But  as  the  Mason's 
Daughter  had  a  right  to  go  to  another  port, 
and  was  driven  into  Port  Republican  on  her 
way  thither,  it  is  supposed  that  the  abandon- 
ment must  be  considered  as  founded  on  the 
latter  accident,  especially  as  it  was  not  made 
until  after  her  arrival  there,  and  intelligence 
•of  it  received  here.  But  if  this  were  really 
the  cause  of  abandoning,  it  is  not  the  one  as- 
signed by  the  assured.  On  the  contrary,  it  is 
191*]  placed  entirely  *on  the  refusal  to  per- 
mit an  entry  at  the  first  port.  It  will  hardly 
be  said  that  to  constitute  a  valid  abandon- 
ment it  is  not  necessary  to  state  the  true  cause. 
Though  no  form  be  prescribed  for  this  act, 
yet  care  should  be  taken  that  it  be  uncondi- 
tional, explicit,  and  on  sufficient  ground  ;  and, 
particularly,  that  the  accident  occasioning  it 
be  described  with  certainty,  so  as  to  enable  an 
underwriter  to  determine  whether  he  is  bound 
to  accept.  If  he  be  not,  he  will  of  course  re- 
fuse, and  neglect  to  take  measures  for  the 
preservation  of  the  property,  which  is  one 
object  of  making  an  abandonment.  The  as- 
sured here,  having  relied  on  matter  which  was 
not  a  justifiable  cause,  must  be  bound  by  it, 
and  shall  not  be  permitted  to  avail  themselves 
JOHNS.  REP.,  1. 


of  a  subsequent  accident  without  making  a 
new  abandonment.  Emerigon  (Vol.  II.,  p. 
197)  appears  to  be  of  this  opinion  ;  he  consid- 
ers an  abandonment  absolutely  null,  if  at  the 
time  there  was  neither  "a  capture,  nor  ship- 
wreck, nor  stranding,  nor  arrest  of  princes, 
nor  inuavigability,  nor  a  total  loss  ;"  and  adds 
that  "  an  abandonment  founded  in  error  pro- 
duces no  effect."  Our  opinion  then  is,  that 
here  was  no  valid  abandonment,  and  though 
it  be  settled  with  us  that  such  an  act  is  never 
too  late  while  the  loss  continues  total,  yet  we 
have  not  said  that  a  suit  can  be  maintained 
without  any  abandonment  at  all,  or  on  one 
assigning  a  reason  which  justified  a  refusal  to 
accept. 

Another  objection  to  a  recovery,  which  ap- 
plies as  well  to  a  partial  as  a  total  loss,  is  that 
the  long  stay  at  St.  Jago  de  Cuba,  or  at  the 
mouth  of  the  river,  amounted  to  a  deviation  ; 
but  the  jury  having  determined  otherwise,  we 
are  satisfied  to  consider  this  question  at  rest. 
I  will  only  add  that  the  agreement  of  coun- 
sel to  adjust  the  accounts  must  have  referred 
only  to  the  case  of  the  defendants'  being  lia- 
ble for  a  total  loss,  and  that,  therefore,  the 
plaintiffs  have  no  right  under  that  agreement 
so  to  model  the  verdict  as  to  give  them  what 
would  be  a  compensation  for  a  partial  loss,  ad- 
mitting a  right  to  that  extent  to  exist.  To  as- 
certain this  point,  and  what,  in  such  a  case, 
will  be  a  proper  rule  of  damage,  there  must 
be  a  new  trial,  with  costs  to  abide  the  event  of 
the  suit. 

I  observe,  further,  that  it  is  not  intended  to 
say  what  would  *be  the  effect  of  a  de-  f*192 
nial  to  trade,  if  the  voyage  insured  had  ended 
at  St.  Jago  de  Cuba,  that  is,  whether  the  risk 
would  have  ended  there  or  have  continued  to 
another  port.  The  assured  having  a  right  in 
this  case  to  go  elsewhere,  that  question  is  not 
before  us. 

New  trial  granted. l 

Cited  In— 3  Johns.,  93;  4  Cow.,  244;  Hoffra.,  106; 
26  N.  Y.,  479 ;  38  Super.  Ct.,  348. 


I.  &  C.  SLEGHT 

v. 
RHINELANDER  ET  AL. 

1.  Marine  Insurance  —  Sea  Letter  —  Parol 
Evidence.  2.  Effect  of  Payment  into  Court. 
3.  Sill  of  Exceptions  and  Special  Verdict. 

A  policy  of  insurance  contained  the  following 
memorandum :  "The  vessel  sails  under  a  sea  letter 
without  a  register ;  property  warranted  American ;" 
it  was  held,  that  parol  evidence  could  not  be  admit- 
ted to  explain  what  was  meant  by  a  sea  letter,  as 
the  nature  of  the  document  was  settled  by  public 
treaties  and  acts  of  Congress.  A  sea  letter  and  a 
certificate  of  property,  are  distinct  documents ; 
and  sailing  with  a  certificate  of  ownership  is  not  a 
compliance  with  the  warranty. 

Where  money  is  paid  into  court  under  a  rule  on 

1.— See  Dederer  v.  Delaware  Insurance  Compa- 
ny, King  v.  Delaware  Insurance  Company,  Hurtin 
v.  Phoenix  Insurance  Company,  decided  in  the 
Circuit  Court  of  the  U.  S.  for  Pennsylvania  district : 
Condy's  edition  of  Marshall  on  Insurance  (Vol. 
II.,  p.  601,  a  in  note) ;  Speyer  v.  New  York  Insur- 
ance Company  (3  Johns.  Rep.,  88). 
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a  policy  of  insurance,  the  plaintiff,  by  taking  it  out, 
will  not  IH>  precluded  from  procerdiiiK1  for  a  total 
loss,  when  lie  informs  the  defendant's  attorney,  at 
the  time,  of  his  intention  to  jro  for  a  total  loss. 

When'  a  bill  of  exceptions  or  a  special  verdict  is 
taken,  and  a  ease  is  also  made,  the  party  must  make 
his  election  to  proceed  on  one  or  the  other,  and  will 
not  be  allowed  to  argue,  both. 

rPHIS  was  an  action  on  an  open  policy  of  in- 
_L  suranco,  on  the  cargo  of  the  brig  Three 
Friends,  on  a  voyage  from  New  York  to  New 
Orleans.  The  policy  was  underwritten  by  the 
defendants,  October,  1798,  at  a  premium  of  15 
per  cent.  At  the  foot  of  the  policy  was  the 
following  written  memorandum :  "N.  B. 
The  vessel  sails  under  a  sea  letter,  without  a 
register  ;  property  warranted  American  ;  proof 
to  be  made  here  only." 

The  Three  Friends  sailed  on  the  voyage  in- 
sured, but  sunk  suddenly  at  sea,  about  50  miles 
from  Sandy  Hook. 

The  cause  was  tried  at  the  New  York  sit- 
tings on  the  24th  December,  1804,  before  Mr. 
Justice  Tompkins. 

On  the  trial  the  plaintiffs,  to  prove  their 
compliance  with  the  warranty  contained  in  the 
policy,  exhibited  a  paper  called  a  certificate  of 
ownership,  and  offered  witnesses  to  prove  that 
according  to  the  usual  understanding  and  ac- 
ceptance among  merchants,  at  the  time  when 
the  policy  was  underwritten,  this  certificate 
was  a  sea  letter,  within  the  true  intent  and 
meaning  of  the  policy.  The  defendant's 
counsel  objected  to  this  evidence  as  incompe- 
tent, and  contended  that  a  sea  letter  was  a  paper 
193*J  under  the  seal  of  the  United  *States, 
subscribed  by  the  President  of  the  United 
States,  and  prescribed  by  the  Treaty  between 
the  United  States  and  France,  the  6th  of  Feb- 
ruary. 1788  (25th  Article),  the  Treaty  between 
the  United  States  and  the  United  Netherlands, 
the  8th  of  October,  1782  (25th  Article),  and 
between  Spain  and  the  United  States,  the  20th 
October,  1795  (17th  Article),  the  forms  of 
which  are  annexed  to  those  treaties  respective- 
ly. These  sea  letters  proper,  as  they  are  called, 
are  in  four  different  languages,  English, 
French,  Spanish  and  Dutch  :  some  of  them 
were  sent  by  the  Secretary  of  the  Treasury  of 
the  United  States,  in  May,  1793,  to  the  collect- 
or of  the  port  of  New  York. 

Sea  letters  of  this  form  were  granted  by 
Congress,  in  1784,  and  it  appeared  that  a  simi- 
lar one  had  been  given  to  a  vessel  at  Philadel- 
phia, which  sailed  from  that  port  on  a  voyage 
to  Cura9oa,  in  1797.  and  another  to  a  vessel 
which  sailed  to  New  Providence,  in  1784. 
That  this  document  being  known  and,  estab- 
lished by  law  as  a  sea  letter,  no  parol  evidence 
could  be  admitted  to  show  any  understanding 
among  merchants  to  the  contrary.  The  judge, 
however  admitted  the  evidence.  Several  wit- 
nesses deposed  that  the  meaning  of  the  words 
"not  having  a  register,  and  sailing  with  a  sea 
letter,"  was  understood,  among  merchants,  to 
be,  where  a  vessel  was  without  a  register,  or 
not  entitled  to  a  register,  but  had  a  certificate 
of  ownership.  Other  witnesses  considered  the 
sea  letter  proper  as  necessary  only  in  foreign 
voyages ;  that  sometimes  both  documents 
were  taken.  That  the  sea  letter  was  not  an 
essential,  but  an  accumulative  document.  The 
certificate  of  ownership  was  given  by  the  offi- 
cers of  the  customs,  under  a  general  power 
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they  have  to  certify  any  fact  which  is  made 
to  appear  to  them,  in  relation  to  ships  and 
merchandise.  The  sea  letter  was  supposed  to 
protect  the  vessel  and  cargo,  while  the  certifi- 
cate related  only  to  the  cargo.  The  form  of 
the  certificate  has  sometimes  varied,  but  uot 
the  substance,  and  it  is  granted  on  the  oath  of 
the  master.  Many  vessels  sailed  with  sea 
letters,  and  with  certificates  only,  the  latter 
being  considered  sufficient. 

The  defendants'  counsel  objected  to  any 
evidence  of  loss  on  the  part  of  the  plaintiffs,  or 
any  other  evidence  but  that  might  entitle  them 
to  a  return  of  premium. 

*It  appeared  that  a  case  having  been  [*194 
made  in  this  cause,  after  the  former  trial,  the 
plaintiff's  counsel  declined  to  argue  the  mo- 
tion for  a  new  trial,  insisting,  however,  that 
they  were  entitled  to  a  return  of  premium 
with  interest,  and  that  a  new  trial  ought  to  be 
awarded  for  that  purpose.  A  rule  was  entered 
to  that  effect,  that  if  the  defendants  should 
pay  into  court  the  amount  of  the  premium, 
they  might  proceed  to  trial,  and  if  they  recov- 
ered no  more  than  the  sum  paid  in,  they  were 
to  pay  costs.  Pursuant  to  this  rule,  the  de- 
fendants had  paid  the  poney  into  court.  The 
money  had  been  taken  out  by  the  plaintiffs' 
attorney,  and  evidence  was  offered  to  show 
that  this  had  been  done  by  consent  of  the  de- 
fendants' attorney,  and  without  prejudice  to 
the  plaintiffs.  It  was  objected  that  no  agree- 
ments were  admissible,  unless  in  writing  ;  but 
the  judge  allowed  the  attorney  of  the  plaintiffs 
to  be  examined,  who  deposed  that  he  under- 
stood it  to  be  by  consent,  and  without  prejudice 
to  the  plaintiff's  right.  The  judge  thereupon 
ruled  that  the  plaintiffs  were  not  precluded,  by 
taking  the  money  under  this  agreement,  from 
proceeding  for  a  total  loss. 

During  the  trial,  the  plaintiffs'  attorney  re- 
turned the  money  into  court.  The  defendant's 
counsel,  on  the  evidence  produced,  moved  for 
a  nonsuit,  but  the  judge  permitted  the  cause  to 
go  to  the  jury,  who  found  a  special  verdict.  A 
bill  of  exceptions  was  also  taken. 

On  opening  the  argument,  Mr.  Hoffman,  for 
the  plaintiffs,  observed,  that  it  ought  to 
be  confined  to  the  special  verdict.  That  where 
a  bill  of  exceptions,  or  a  special  verdict  is 
taken,  no  case  ought  to  be  made.  The  party 
has  his  election  to  tender  a  bill  of  exceptions 
or  make  a  case,  but  he  cannot  do  both.  Having 
done  the  former,  he  ought  not  to  be  allowed  to 
argue  on  the  case.  Cases  came  into  practice 
with  motions  for  new  trials.  If  the  case  be 
argued,  and  the  court  order  a  new  trial,  and 
the  evidence  be  there  overruled,  the  plaintiffs 
will  be  then  compelled  to  file  their  bill  of  ex- 
ceptions, and  carry  the  cause  to  the  Court  of 
Errors,  who  may  award  a  venire  de  now,  and  • 
the  whole  ground  must  be  again  traveled  over, 
at  great  expense,  *and  with  long  delay  to  the 
parties. 

*Mr.  Hanson,  contra.  If  the  cause  [*195 
rested  solely  on  the  bill  of  exceptions,  it  might 
be  carried  to  the  Court  of  Errors,  as  an  appeal 
from  the  opinion  of  the  judge  at  Nisi  Prius, 
without  waiting  for  the  decision  of  this 
court. 

THE  COURT  said,  as  this  was  a  new  and  un- 
settled point  of  practice,  the  counsel  might 
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argue  this  cause  both  on  the  case  and  special 
verdict,  or  on  either,  as  they  thought  best. 
But  they  ordered  that,  in  future,  the  party 
should  make  his  election  either  to  proceed  on 
the  special  verdict,  or  on  the  case  made. 

Mr.  Riggs,  for  the  defendant.  (Mr.  Pendleton 
on  the  same  side.)  Three  points  arise  in  this 
cause  :  1  That  the  judge  admitted  improper 
evidence.  2.  That  lie  mistook  the  law,  as 
arising  on  that  evidence,  if  it  were  proper.  8. 
Admitting  the  evidence  to  be  proper,  the  ver- 
dict was  against  the  evidence. 

1.  By  paying  money  into  court,  the  contract 
is  affirmed,  and  it  admits  that  th£  plaintiffs  are 
entitled  to  the  sum  paid,  leaving  only    the 
question  to  be  determined  whether  they  be  en- 
titled to  more.     (1   Term  Rep.,  464,  Cox^  v. 
Parry.}    The  premium  having  been  paid  into 
court,  the  right  of  the  insured  to  a  return  of 
premium  was  admitted,  and  that  the  defendants 
were  not  liable  on  the    policy.     When    the 
plaintiffs  took  the  money  out  of  court,  they 
affirmed  the  act  of  the  defendants,  for  it  was 
under  a  rule  to  pay  the  premium,  and  not  to 
pay  money  generally.     Taking  the  money  out 
of  court  was  conclusive  against  the  plaintiffs, 
and  its  having  been  returned  again  during  the 
trial  did  not  restore  them  to  their  rights,  but 
was  rather  an  acknowledgment  that  they  con- 
sidered the  first  act  as  conclusive.     Though 
the  payment  of  money  into  court  in  a  case  of 
unliquidated  damages  be  irregular,  yet  if  the 
party  take  the  money  out,  it  is  a  waiver  of  that 
irregularity ;    and    if  done    by    his   attorney 
or  agent,  without  his  knowledge,  it  is  as  bind- 
ing on  him  as  if  done  by  himself.     (1  Term 
Rep.,  710,  Griffiths  v.  Williams.) 

2.  Where  the  terms  of  a  written  contract 
are  clear  and  explicit,  the  general  rule  is  well 
settled  that  no  parol  evidence  is  to  be  admit- 
ted to  explain  it ;  but  it  must  be  expounded  by 
the  court.     The  exceptions  to  this  rule  have 
been  admitted  with  extreme  caution.     In  re- 
10G*]  gard  to  a  warranty  in  a  policy  *of  in- 
surance, this  caution  is  the  more  necessary,  as 
it  is  a  fixed  principle  that  warranties  are  to  be 
strictly  and  literally  complied  with.     Matters 
of  usage  may  be  proved  by  witnesses ;  but 
their  opinion  of  the  meaning  of  any  clause  in 
a  policy  can  never  be  received  in    evidence. 
(Marshall,  609 ;  Douglass,  511  ;  Noble  v.  Ken- 
noway.)  The  meaning  of  a  written  instrument 
is  a  question  of  law,  which  courts  alone  are 
competent  to  decide.     Opinions  of  men  are 
never  evidence.     The  testimony  in  this  case 
was  improper  to  prove  the  commercial  im- 
port of  the  words  contained  in  the  policy. 

A  general  warranty  of  American  property 
implies  that  it  shall  be  documented  according 
to  the  laws  of  this  country.  (Blagge  v.  N.  I . 
Insurance  Co.,  1  Caines,  564.)  If  goods  be 
warranted  neutral,  they  must  be  on  board  of 
a  neutral  vessel,  which  must  sail  with  all  those 
documents,  that,  according  to  existing  treaties 
and  the  law  of  nations,  will  entitle  her  to  the 
privileges  of  neutrality.  (3  Bos.  &  Pull.,  201, 
Baring  v.  Claggett.) 

By  the  treaties  made  between  the  United 
States  and  France  (8th  Feb.,  1778),  Spain  (20th 
Oct.,  1795),  and  Holland  (8th  Oct.,  1782),  sea 
letters  or  passports  are  required,  without  which 
an  American  vessel  cannot  claim  the  privileges 
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of  an   American,  but  is  liable  to  seizure  and 
confiscation. 

All  the  witnesses  say  that  they  understood 
very  well  the  difference  between  a  certificate 
of  ownership,  and  a  sea  letter  or  passport,  and 
that  a  sea  letter  was  as  essential  to  an  unregis- 
tered vessel,  as  to  one  that  was  registered. 
The  former  is  mentioned,  as  being,  in  common 
parlance,  a  sea  letter  ;  but  the  jury  expressly 
find  that  it  was  such  in  the  understanding  of 
these  parties. 

Messrs.  Radcliff  and  Hoffman,  for  the  plaint- 
iffs. What  is  stated  in  the  special  verdict  is 
matter  of  law,  and  is,  therefore,  ground  for 
error.  What  is  contained  in  the  case  furnishes 
the  basis  of  a  motion  for  a  new  trial.  The 
first  two  points  arise  out  of  the  special  verdict; 
the  third  point  is  that  on  which  the  motion  for 
a  new  trial  is  to  be  made. 

1.  The  taking  the  money  out  of  court  did 
not  preclude  the  plaintiffs  from  proceeding 
for  a  larger  sum.     If  the  party  pays  money 
into  court,  under  a  rule  for  that  purpose,  he 
cannot  take  it  back,  even   though  it  be  paid 
under  a  mistake.     (Malcolm  v.  Fullarton,   2 
Term  Rep.,   645,   Barnes,  281.)    There  is  no 
reason,  then,  why  it  should  remain  *in  [*197 
court ;  nor  can  the  plaintiffs  be  prejudiced  by 
taking  it  out.     (Sellon's  Practice,  Vol.    I.,  p. 
307  ;  Sayer,  316.)   Even  if  the  rule  were  other- 
wise, it  ought  not,  in  the  present  case,  to  be 
applied  to  the  injury  of  the  plaintiffs,  as  there 
was  an  evident  understanding  on  the  part  of 
their  attorney  that  the  defendants'  attorney 
consented  toils  being  done,  without  prejudice 
to  the  rights  of  the  plaintiffs.     If  there  has 
been  a  mistake,  the  plaintiffs  ought  not  to  be 
concluded  by  the  act  of  their  attorney.     The 
plaintiffs  may  take  out  the  money  paid  into 
court  any  time  before  verdict ;  after  a  verdict 
for  the  defendants,  it  would,  perhaps,  be  re- 
tained as  security  for  the  defendants'  costs. 
(1  Boss.  &  Pull.,  332,  Le  Greuv.  Cooke.)  Money 
may  be  paid  into  court  on  a  particular  count  ; 
and,  in  this  case,  the  premium  must  be  con- 
sidered as  paid  on  the  count  for  money  had 
and  received  to  the  use  of  the  plaintiffs,  and 
does  not  preclude  them  from  proceeding,  as 
for  a  total  loss,  on  the  other  count  on  the 
policy.     (3  Bos.  &  Pull.,  356,  Mutter  v.  Harts- 
horne.) 

2.  The  object  of  all  evidence,  in  relation  to 
contracts,  is  to  discover  the  intention  of  the 
parties.     The  general  rule,  as  to  the  admission 
of  parol  evidence  in  regard  to  written  instru- 
ments, is  not  to  be  questioned.     But  there  are 
many  exceptions  to  this  rule  ;  and,  in  all  com- 
mercial contracts,  a  more  liberal  construction 
has  prevailed,  conformable  to  the  usage  of 
trade  and  the  real  intention  of  the  parties. 
(Abbott,  161,  170.)    In  the  case  of  a  charter- 
party,  as  far  back  as  the  reign  of  Charles  I., 
the  court  admitted  the  evidence  of  merchants, 
as  to  the  meaning  of  the  words  "perils  of  the 
sea,"   excepted  in  that  instrument.     (Abbott, 
206,  Pickering  v.  Barclay ;  2  Roll.  Abr.,  248  ; 
Style,  132.  See,  also,  3  Esp.  Cas.,  67.)  Though 
in  this  case  the  insurance  was  on  the  cargo, 
the  warranty  emphatically  relates  to  the  vessel. 
Now,  if  a  sea  letter,  according  to  the  commer- 
cial sense  of  that  document  among  merchants, 
be  in  fact  on  board,  the  court  will  intend  that 
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there  has  been  a  compliance  with  the  warranty. 
The  clause  of  warranty,  like  every  other  part 
of  the  contract,  is  to  be  construed  according 
to  the  understanding  of  merchants,  and  the 
commercial  import  of  the  words.  (Marshall, 
249.  See,  also,  Marshall,  148  ;  Park,  116.)  If 
the  terms  have  acquired  an  appropriate  mean- 
ing among  merchants,  parol  evidence  is  admit- 
ted to  show  the  mercantile  sense,  in  contradis- 
1 98*]  Unction  *to  the  strict  grammatical,  or 
technical  sense.  The  warranty  of  American 
property  does  not  require  the  sea  letter.  It 
Las  been  decided  in  this  court  that  the  war- 
ranty is  complied  with,  if  the  goods  be  proved 
to  be  American,  though  not  laden  on  board  an 
American  vessel. 

But  in  relation  to  the  vessel,  the  certificate 
of  ownership  is  substantially  the  same  as  a 
sea  letter  ;  all  that  belligerents  can  require  is 
.satisfactory  proof  of  its  being  neutral  property. 
A  passport  and  sea  letter  are  different  docu- 
ments (Marshall,  317.)  The  former  is  the 
most  essential.  It  is  not  necessary  to  have  all 
the  different  documents  usually  enumerated. 
{See  Hubner,  De  la  saisie  des  batimen*  neutres, 
torn.  1.,  part  2  c.  3,  sec.  10  ;  Valin  des  Prises, 
•c.  5,  sec.  8,  p.  2 ;  Azuni,  Droit  Maritime  de 
1'  Europe,  part  2,  sec.  3,  art  4,  sec.  11.)  It  is 
enough  if  the  usual  and  customary  documents 
are  found  on  board.  It  is  the  usage  for 
American  vessels  to  take  sea  letters,  in  voy- 
ages to  Europe  ;  but  to  the  West  Indies,  and 
coastwise,  they  most  generally  sail  with  a 
certificate  only. 

3.  The  material  points  in  this  cause  arise  out 
of  the  special  verdict ;  and  the  only  question, 
as  to  the  motion  for  a  new  trial,  is,  whether 
this  be  a  verdict  against  evidence.  The  fact 
of  the  loss  was  not  disputed  by  the  defendants. 
Ferrers,  their  agent,  to  whom  they  referred 
the  papers,  computed  it  at  98  per  cent.  His 
authority  to  make  the  adjustment  is  undis- 
puted, and  it  ought  to  be  prima  facie  evidence, 
at  least,  against  the  defendants.  If  a  vessel 
be  seaworthy  at  the  time  of  her  sailing,  and 
afterwards  sinks  at  sea,  if  the  particular  cause 
be  unknown,  the  legal  presumption  is  that  she 
was  lost  by  the  perils  of  the  sea.  (See  the  case 
of  Patrick  v.  Hattett  &  Boicne,  post,  241.)  The 
defendants  in  this  case  have  offered  no  evi- 
dence to  rebut  this  presumption.  All  the  wit- 
nesses agree  in  saving  that  the  paper  on  board 
was,  in  the  general  and  commercial  understand- 
ing of  the  word,  a  sea  letter.  If  the  document 
was,  in  common  parlance,  a  sea  letter,  it  was 
a  compliance  with  the  warranty.  The  jury 
were  warranted  in  their  conclusion  that  such 
a  paper  was  on  board,  according  to  the  agree- 
ment of  the  parties.  By  the  act  of  Congress 
(Laws  U.  8.  A.,  Vol.,  VI.,  p.  72),  a  certificate  is 
given  to  unregistered  vessels,  which  entitles 
them  to  the  same  privileges  as  vessels  carrying 
a  sea  letter  ;  and  bv  a  supplementary  act  (Laws 
U.  8.  A.,  Vol.  VI.,  p.  219),  passports  are 
directed  to  be  given  to  vessels  sailing  with  a 
sea  letter  to  foreign  countries,  which  plainly 
199*]  'distinguishes  those  two  documents. 
Again,  a  ship  sailing  with  a  sea  letter  was  enti- 
tled to  a  Mediterranean  pass ;  and  it  was 
understood  at  the  custom-house  that  a  vessel 
having  a  certificate  of  ownership  might  receive 
such  pass.  Thus  it  appears  from  the  acts  of 
Congress,  and  the  officers  of  the  revenue,  that 
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such  a  paper  is  the  same  as  a  sea  letter.  The 
verdict  of  the  jury  is,  in  every  part,  supported 
by  the  evidence. 

Mr.  Harison,  in  reply.  1.  There  was  a 
special  rule  in  this  cause  allowing  the  defend- 
ants to  pay  the  money  into  court.  The  pay- 
ment of  the  premium  into  court,  and  the  taking 
it  out,  is  a  tacit  admission  that  there  was  no 
contract  on  the  policy,  and  that  the  plaintiffs 
had  no  right  to  go  for  a  total  loss.  They  bring 
their  action  either  for  a  total  loss,  or  to  re- 
cover back  the  premium  that  has  been  paid. 
Having  made  their  election,  and  received  the 
premium,  they  must  abide  by  it.  They  can- 
not blow  hot  and  cold  ;  at  one  time  affirm,  and 
at  another  disaffirm  the  contract.  The  mere 
belief  of  the  plaintiffs'  attorney  as  to  the  con- 
sent of  the  defendants'  attorney  to  the  taking 
the  money  out  of  court,  is  entitled  to  no 
weight.  The  rule  of  this  court,  requiring  all 
agreements  to  be  written,  is  a  wise  and  salu- 
tary rule,  and  ought  to  be  enforced. 

2.  The  warranty  in  the  policy  is  not  to  be 
confined  to  the  cargo.  It  may,  perhaps,  be  a 
question  whether  a  warranty  of  American 
property  does  not  imply  that  the  vessel  is 
American.  If  so,  it  must  be  a  vessel  properly 
documented,  or  in  other  words,  an  American 
vessel.  The  truje^meaniug  of  the  clause  in  the 
policy  is,  that  the  vessel,  as  well  as  cargo,  shall 
be  American  ;  else,  why  require  a  document 
which  belongs  only  to  vessels  of  the  United 
States  ?  It  is  evident  that  the  parties  under- 
stood the  vessel  to  be  American ;  and  she 
ought,  therefore,  to  have  had  the  necessary 
documents  of  such  a  vessel  for  the  voyage.  It 
is  true  that  in  a  policy  on  goods,  where  noth- 
ing is  said  about  the  national  character  of  the 
vessel,  it  has  been  decided  that  thev  may  be 
laden  on  board  a  foreign  vessel.  This  con- 
tract was  made  flagrante  bello,  and  the  parties 
must  have  had  in  view  a  neutral  vessel,  sailing 
with  all  the  requisite  proofs  of  her  neutrality. 
Though  *the  not  having  this  document  [*2OO 
on  board  would  not  authorize  a  belligerent  to 
seize  and  confiscate,  yet,  by  certain  treaties 
between  the  United  States  and  other  powers,  a 
passport  or  sea  letter  proper,  in  contradistinc- 
tion to  a  certificate  of  ownership,  is  rendered 
necessary  to  prevent  their  being  taken  and 
carried  in  for  examination.  It  is  a  provision 
for  the  benefit  of  American  commerce  ;  and 
for  that  reason  the  insurers  might  well  stipu- 
late that  this  paper  should  be  on  board.  It 
was  prudent  in  them  to  require  that  the  vessel 
should  be  provided  with  all  the  documents 
necessary  to  protect  the  property.  The  pass- 
port or  sea  letter  proper,  as  it  is  called,  was 
framed  by  the  government  of  the  United  States 
to  be  used  by  all  American  vessels  in  time  of 
war.  In  1793  the  Secretary  of  the  Treasury 
sent  these  sea  letters  to  all  the  custom-house 
officers,  to  be  delivered  to  all  American  vessels, 
as  it  was  a  paper  which  foreign  powers  were 
bound  to  respect.  The  case  of  Baring  v. 
Claggett  (3  Bos.  &  Pull.,  201)  shows  the  neces- 
sity of  a  passport,  in  the  exact  form  prescribed 
by  the  treaty  between  the  United  States  and 
France.  In  fact  both  papers  were  requisite. 
The  certificate  of  ownership  to  prove  the  prop- 
erty in  regard  to  the  custom-house,  and  the 
sea  letter  to  evince  the  nationality  of  the  ves- 
sel, and  to  protect  the  cargo  from  being  de- 
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tained  by  a  belligerent.  It  is  important,  in 
this  view,  as  to  the  extent  of  the  warranty,  to 
know  what  is  meant  by  a  sea  letter.  Parol 
-evidence  will  never  be  admitted  to  explain  the 
terms  of  a  written  agreement,  unless  there  be 
some  latent  ambiguity.  Where  words  are 
susceptible  of  a  double  construction,  witnesses 
may  be  called  to  explain  them.  (Coker  v.  Grey, 
•2  Bos.  &  Pull.,  569.)  Mere  opinion  can  never 
toe  received.  (Garter  v.  Bohem,  2  Burr.,  1918.) 
Nor  where  words  have  a  fixed  and  precise 
meaning  will  resort  be  had  to  merchants  for 
-the  explanation  of  the  terms.  Where  words 
have  a  legal  and  appropriate  sense,  it  would 
have  a  most  dangerous  tendency  to  allow  parol 
evidence  to  give  them  a  different  meaning. 
Though  parol  evidence  is  sometimes  admitted 
to  explain  a  particular  usage  of  trade,  yet  even 
in  such  cases,  it  will  not  be  received  to  qualify 
or  control  the  clear  and  unequivocal  language 
•of  a  written  instrument.  (Marshall,  170.) 
20 1*]  *Here  the  meaning  of  the  words  has 
been  settled  by  the  highest  legal  authority  ; 
by  solemn  treaties,  which  are  paramount  to  all 
legislative  acts  ;  and  this  authority  must  gov- 
ern, notwithstanding  any  prevalent  mistaken 
use  of  the  words  among  merchants.  The  letter 
•of  the  Secretary  of  the  Treasury  directs  that 
sea  letters  be  delivered  to  vessels,  actually  and 
.bonaflde,  the  property  of  American  citizens; 
and  it  is  regarded  as  a  document  of  great  im- 
portance to  the  commerce  of  this  country. 
The  act  of  Congress  (Laws  U.  S.  A.,  Vol.  VI. , 
p.  72)  amending  the  act  relative  to  drawbacks, 
•declares  that  the  provisions  of  the  former  act 
shall  not  apply  to  unregistered  vessels,  where 
they  possessed  at  the  time  a  sea  letter,  or  other 
regular  document  issued  from  a  custom-house, 
proving  her  to  be  American  property.  Now 
a  vessel  could  not  have  a  sea  letter  unless  bona 
fide,  American  property,  and  possessing  that 
document,  there  could  be  no  need  of  another 
to  prove  the  property.  Sea  letters  were  issued 
at  the  custom-house  and  nowhere  else.  To 
be  entitled  to  receive  it,  the  vessel  must  be 
.either  registered,  or  have  a  certificate  of 
•  ownership.  By  the  act  of  Congress,  also,  Medi- 
terranean passes  could  not  be  delivered  to  a 
vessel  unless  she  had  a  sea  letter,  a  document 
<of  essential  importance  to  indentify  the 
national  character.  From  an  examination  of 
all  the  acts,  as  well  as  the  treaties,  it  will  be 
•evident  that  a  precise  legal  meaning  is  given 
to  the  term  sea  letter,  and  that  it  is  understood 
by  them  to  be  different  from  a  certificate  of 
property. 

3.  There  is  no  evidence  of  a  loss  in  this  case. 
Ferrers  is  a  mere  agent  to  state  cases,  and 
compute  the  amount  of  losses,  but  is  not  au- 
thorized to  bind  the  insurers.  Their  silence 
cannot  be  interpreted  into  an  admission  of  the 
fact.  The  vessel  has  never  been  heard  of,  and 
the  action  is  brought  before  the  time  of  legal 
presumption  has  expired. 

When  juries  undertake  to  give  special  ver- 
dicts, they  ought  to  find  all  the  facts  necessary 
to  enable  the  court  to  decide  on  its  true  merits. 
Juries  should  be  held  to  a  strict  performance 
of  this  duty  ;  and  where  the  facts  are  imper- 
fectly stated,  the  court  will  not  be  more 
unwilling  to  set  aside  a  special  verdict,  than 
where  the  cause  comes  before  them  in  the 
shape  of  a  case  made  after  a  general  verdict. 
JOHNS.  REP.,  1.  N.  Y.  R.,  3. 


*SPENCER,  J.,  delivered  the  opinion  [*2O2 
of  the  court: 

This  cause  has  been  argued  on  the  special 
verdict  and  for  a  new  trial,  on  the  ground 
that  the  verdict  is  not  warranted  by  the  facts 
proved. 

Several  points  have  been  made  which  I  shall 
examine  in  the  order  they  were  raised. 

The  effect  of  taking  the  money  out  of  court 
by  the  plaintiff's  attorney,  and  his  explanation 
of  the  circumstances  under  which  it  was  taken 
out,  are  first  to  be  considered  :  and  this  in- 
volves the  import  and  the  meaning  of  the  rule  of 
this  court  under  which  the  money  was  paid  in. 

When  the  rule  was  made,  no  doubt  it  was 
the  impression  of  the  court,  as  well  as  of  the 
plaintiff's  attorney,  that  nothing  was  in  con- 
troversy between  the  parties  but  the  premium; 
and  on  that  the  court  were  of  opinion  interest 
ought  not  to  have  been  demanded.  The  rule, 
however,  is  in  the  common  form  ;  and  had  not 
the  plaintiffs  recovered  for  a  loss,  they  would 
have  been  obliged  to  pay  their  own  costs, 
and  the  costs  of  the  defendants  posterior  to 
the  entry  of  the  rule  ;  but  the  court  did  not 
intend  to  deprive  the  plaintiffs  of  a  right  to  go 
for  a  total  loss,  if  they  thought  proper  :  they 
went  on,  at  their  peril,  as  to  the  costs.  Had 
the  premium  been  the  only  question,  and  the 
attorney  had  taken  out  the  amount  paid  into 
court,  it  would  have  been  the  act  of  the  party, 
and  would  have  concluded  him.  The  lan- 
guage of  the  rule  ought  not  to  operate  against 
the  rights  of  the  adverse  party  :  it  is,  substan- 
tially, a  rule  for  the  payment  of  a  specific 
sum,  and  a  decision  that,  for  the  premium,  in- 
terest should  be  allowed.  When,  therefore, 
the  attorney  of  the  plaintiffs  took  out  the 
money,  having  previously  informed  the  de- 
fendant's attorney  that  the  plaintiffs  meant  to 
go  for  a  total  loss,  to  construe  the  act  of  receiv- 
ing the  money  as  an  affirmance  of  the  plaint- 
iff's right  to  the  premium  only,  would  appear 
to  me  to  be  unreasonable  and  unjust.  I  am  of 
of  opinion,  therefore,  that  the  taking  out  the 
money  did  not  prejudice  the  plaintiff's  right  to 
proceed  for  a  total  loss. 

*The  next  objection  to  the  verdict  [*2O3 
is,  that  parol  proof  was  inadmissible  to  ex- 
plain the  commercial  import  of  the  nota,  bene, 
' '  The  vessel  sails  under  a  sea  letter,  without 
a  register." 

It  appears  to  be  well  ascertained  that  a  sea 
letter  is,  in  truth,  a  document  furnished  by  the 
custom-house  under  the  signature  of  the  Presi- 
dent of  the  United  States  and  the  Secretary  of 
State  ;  and  that  the  paper  which  the  plaintiffs 
had  on  board  when  the  vessel  sailed,  was  a 
certificate  of  American  ownership,  under  the 
signature  of  the  collector  of  the  customs.  It 
is  not  denied  that  this  nota  bene  was  a 
warranty.and  that  if  the  vessel  had  not  what  in 
judgment  of  law  is  a  sea  letter,  then  the  war- 
ranty being  broken,  the  policy  is  rendered 
void. 

The  parol  proof  goes  to  show  that  in  the  year 
1798,  in  common  parlance,  the  certificate  of 
ownership  was  a  sea  letter  ;  but  that  the  dif- 
ference between  them  was  understood  by  most 
merchants.  To  the  effect  of  this  proof  the 
defendants  object,  because  it  is  an  attempt  to 
explain  away  the  meaning  of  words  that  have 
a  precise  and  legal  import. 
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The  usage  of  trade  is,  certainly,  very  prop- 
erly resorted  to  in  a  variety  of  cases  in  com- 
mercial questions;  but  in  a  case  situated  like  the 
present,  in  my  opinion,  the  parol  proof  offered 
ought  not  to  have  been  admitted,  or,  if  ad- 
mitti'd,  the  jury  should  have  been  charged  not 
to  regard  it. 

It  is  of  the  first  importance,  in  all  cases  of 
contracts,  to  ascertain  the  sense  and  meaning 
of  the  parties  to  the  contract.  When  they 
reduce  their  agreement  to  writing,  they  are 
bound  by  the  legal  import  of  the  terms  they 
employ  to  express  their  meaning  ;  otherwise, 
one  party  might  allege  that  he  had  one  concep- 
tion of  the  purport  of  the  contract,  and  the 
other  might  insist  on  a  different  conception. 
When  this  contract  was  entered  into,  such 
papers  were  known  as  a  sea  letter  and  a  cer- 
tificate of  ownership  ;  their  difference  was  well 
understood  by  merchants,  and  it  appears  that 
they  generally  considered  a  certificate  of  own- 
ership not  to  be,  properly  speaking,  a  sea 
2O4*1  letter.  It  *does  not  appear  that  the 
defendants  had  such  a  conception,  or  fell  into 
the  error  of  considering  the  one  of  these  pa- 
pers as  the  other.  It  would,  in  my  apprehen- 
sion, be  a  departure  from  all  rules  of  law  to 
admit  an  understanding  or  error  of  this  kind 
to  prevail  against  the  certain,  the  known  and 
legal  import  of  the  words.  Though  in  com- 
mercial questions,  I  would  pay  every  atten- 
tion to  the  usage  of  a  particular  trade,  when 
necessary  to  give  effect  of  the  intention  of 
parties,  I  never  can  consent  to  explain  away 
the  clear  and  unequivocal  language  of  this 
warranty,  not  in  the  least  ambiguous,  because 
some  merchants  may  have  perverted  the  mean- 
ing of  the  term  sea  letter,  well  known  in  our 
laws,  and  especially  provided  for  in  our 
treaties. 

From  the  terms  of  the  special  verdict,  it  ap- 
pears to  me  that  there  must  be  a  new  trial.  It 
states  the  vessel  insured  sailed  under  a  sea  letter 
according  to  the  terms  of  the  policy,  and  the 
true  intent  and  meaning  of  the  parties  ;  and  that 
the  sea  letter  proper  was  not  intended  by  the 
policy  or  the  parties  to  be  on  board,  and  that 
the  same  was  not  required  to  be  on  board,  ac- 
cording to  the  commercial  import  of  the  terms. 
These  facts  are  founded  on  the  parol  proof  I 
have  taken  notice  of,  and  that  proof  by  no 
means  justifies  the  assertion  in  the  verdict, 
that  the  vessel  sailed  under  a  seal  letter  accord- 
ing to  the  terms  of  the  policy,  and  the  true 
intent  and  meaning  of  the  parties.  On  the 
ground,  therefore,  that  parol  proof  was  ad- 
mitted to  explain  terms  perfectly  understood, 
and  to  give  them  a  sense  different  from  their 
legal  import,  a  new  trial  must  be  granted  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted.* 


Reversed— 2  Johns.,  531. 
Cited  in— 5  Cow.,  415. 


1.— A  new  trial  was  had,  and  a  bill  of  exceptions 
tendered  to  the  judge,  who  ruled  according  to  the 
above  decision,  that  parol  evidence  was  inadmissi- 
able  to  explain  the  meaning  of  the  term  sea  letter. 
On  this  u  writ  of  error  was  brought,  and  the  decis- 
ion of  the  court  on  that  point  was  reversed.  See 
Vol.  II.,  p.  SB. 
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*N.  L.  &  G.  GRISWOLD,       [*2O5- 

v. 

THE    NEW  YORK    INSURANCE 
COMPANY. 

1.  Marine  Insurance  —  Damage  to  Cargo  —  Aban- 
donment —  Sale  of  Cargo  —  Loan  of  27  per  cent. 
—  Amstance  by  Inaurerxin  Saving  Cargo  —  No- 
Acceptance.  2.  Inspection  of  Flour. 

A  vessel,  in  attempting  to  get  out  of  the  harbor  in 
order  to  proceed  on  her  voyage,  grounded,  in  con- 
sequence of  which  she  l>eeame  leaky  ;  the  curgo, 
consisting  chiefly  of  flour,  being  damaged,  was  un- 
laden. The  ship  was  repaired  in  six  days,  at  an  ex- 
pense of  $150.  Information  of  the  accident  was 
given  to  the  underwriters  on  the  ship  and  freight 
the  day  after  it  happened,  and  a  formal  abandon- 
ment made  to  them  two  days  thereafter.  The  own- 
ers of  the  cargo  received  it  of  the  owners  of  the 
vessel  and  sold  it  at  auction,  at  a  loss  of  about  27 
per  cent.  It  was  held  that  the  insured  had  no  right 
to  abandon  :  but  ought  to  have  insisted  on  carrying 
the  cargo  to  the  place  of  its  destination,  so  as  to 
entitle  them  to  their  full  freight.  The  assistance 
given  by  the  insurers  in  saving  the  property  on  be- 
ing informed  of  the  accident,  did  not  amount  to  an 
acceptance  of  the  abandonment. 

The  law  for  the  inspection  of  flour  intended  for 
exportation,  does  not  require  that  flour  once  in- 
spected and  shipped,  and  afterwards  damaged  by 
sea  water,  should  be  again  inspected  before  it  is 
exported. 

Citation—  Abbott,  249  ;  2  Burr.,  882  ;  3  Johns.  Cas.* 
393. 
Pothier,  par.  1,  sec.  3,  art.  2,  sec.  1. 


was  an  action  on  a  policy  of  insurance 
dated  the  27th  of  February,  1804,  on  the 
freight  of  the  ship  Culloden,  valued  at  $3,200, 
on  a  voyage  "at  and  from  New  York  to  Bar- 
celona, with  liberty  to  touch  at  Gibraltar." 
The  loss  was  stated  in  the  declaration  in  the 
following  manner  :  That  the  said  ship,  while 
endeavoring  to  sail  out  of  the  harbor  of  New 
York,  in  the  prosecution  of  her  voyage,  "was 
assailed  by  tempests,  and  by  the  mere  violence 
of  the  winds,  waves  and  currents,  was  driven 
aground  and  stranded  on  the  beach  or  shore  of 
Long  Island,  at  or  near  Brooklyn,  and  was 
then  and  there  forced,  driven  and  cast  upon  and 
against  certain  sands,  sandbanks  and  rocks, 
and  the  said  vessel  thereby  became  and  was 
stranded,  bilged,  broken,  shiprecked  and  filled 
with  water,  and  the  goods  and  merchandise 
laden  on  board  the  same  became  and  were  wet, 
spoiled  and  damaged,  and  rendered  wholly 
unfit  to  be  transported  to  their  intended  desti- 
nation, insomuch  as  to  render  it  expedient  and 
necessary  forthwith  to  sell  and  dispose  of  the 
same  at  public  auction,  &c.  By  means  whereof 
the  said  voyage  was  interrupted,  broken  up 
and  lost,  and  the  freight  so  expected  to  be 
earned  by  the  said  vessel  and  assured,  be- 
came and  was  wholly  lost  to  the  owners 
thereof."  The  cargo  consisted  of  flour  and 
staves. 

The  vessel,  in  attempting  to  get  out  of  the 
harbor,  on  Saturday,  the  3d  of  March,  1804, 
about  three  o'clock  in  the  afternoon,  grounded 
at  Brooklyn,  on  the  shore  opposite  the  city  of 
New  York.  Having  twisted  her  sternpost, 
she  became  *extremely  leaky;  she  was  [*2O6 
got  off  and  hauled  to  a  wharf  at  Brooklyn, 
where  it  became  necessary  to  take  out  the 
cargo  to  prevent  her  sinking.  All  the  flour,  ex- 
cept about  150  barrels,  was  damaged.  The  ship 
on  the  5th  of  March,  was  got  over  to  New 
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York  and  repaired  in  six  days,  at  an  expense 
of  about  $150,  and  was  in  possession  of  the  as- 
sured ready  for  sea.  The  flour  was  sold  for 
about  half  its  cost  and  for  more  than  double 
the  amount  of  freight.  The  plaintiffs,  on  the 
4th  of  March,  informed  the  defendants  of  the 
accident  which  had  happened,  requesting  them 
to  take  such  measures  for  the  preservation  of 
the  vessel  and  freight  as  they  might  think 
proper.  On  the  5th  they  made  an  abandon- 
ment of  the  freight  to  the  defendants,  on  the 
ground  that  the  voyage  was  broken  up  ;  and 
again,  on  the  7th,  they  made  a  formal  aband- 
onment of  their  interest  in  the  ship  and  freight 
to  the  defendants,  and  offered  them  all  the 
documents  and  information  in  their  power. 
No  answers  were  returned  by  the  defendants 
to  these  communications.  The  defendants 
were  also  insurers  on  the  ship.  The  cargo, 
which  was  insured  by  the  Commercial  Insur- 
ance Company,  belonged  to  persons  to  whom 
the  plaintiffs  had  charted  the  ship  for  the 
voyage  ;  the  owners,  on  hearing  of  the  acci- 
dent, abandoned  the  cargo  to  the  insurers, who 
accepted  the  abandonment. 

One  of  the  directors  of  the  New  York  In- 
surance Company,  and  their  agent  on  such 
occasions,  and  another  person,  an  agent  of  the 
Commercial  Insurance  Company,  assisted  and 
gave  directions  in  saving  the  cargo.  The 
plaintiffs  also  assisted  in  the  preservation  of 
the  vessel  and  cargo. 

The  cargo  was  taken  away  and  sold  by  the 
Commercial  Insurance  Company,  and,  as  it 
appeared,  with  the  assent  of  the  plaintiffs. 
The  loss  on  the  net  sales  of  the  cargo  was 
about  27  per  cent. 

The  charter-party  between  the  plaintiffs  and 
the  owners  of  the  cargo,  contained  the  usual 
covenants,  and  that  the  same  should  be  deliv- 
ered, &c.,  "the  acts  of  God,  fire,  and 
2O7*]  *all  and  every  the  dangers  and  acci- 
dents of  the  seas,  and  of  navigation  of  what- 
ever nature  and  kind  soever,  restraints  of  for- 
eign powers,  and  all  other  casualties  during 
the  voyage  always  excepted." 

The  cause  was  tried  at  the  New  York  sit- 
tings on  the  16th  day  of  January,  1805,  before 
Mr.  Justice  Livingston,  when  the  jury  found 
a  verdict  for  the  plaintiffs  for  a  total  loss. 

The  grounds  on  which  the  defendants  now 
moved  to  set  aside  the  verdict  were  :  1.  That 
the  declaration  did  not  contain  a  sufficient 
averment  of  the  loss.  2.  That  the  plaintiffs 
had  no  right  to  abandon  the  ship  or  freight. 

3.  That  the  abandonment  was  not  accepted. 

4.  That  the  verdict  was  against  law  and  evi- 
dence. 

Mr.  Hoffman,  for  the  defendants.  The 
averment  of  a  total  loss  of  freight,  contained 
in  the  declaration  is  insufficient.  Because  the 
cargo  was  damaged,  it  did  not  follow  that 
the  plaintiffs  would  not  be  entitled  to  freight. 
The  damage  to  the  ship  was  very  slight ;  she 
was  repaired  in  a  few  days  at  a  small  expense, 
and  was  in  a  situation  to  prosecute  her  voyage 
and  earn  freight.  It  was  in  the  power  of  the 
plaintiffs,  as  owners  of  the  vessel,  to  have 
retained  the  cargo  as  security  for  the  freight, 
if  the  owners  of  the  flour  did  not  choose  to 
send  it  forward  to  its  place  of  destination  in  its 
damaged  state.  The  flour  having  been  once 
regularly  inspected  and  shipped,  and  the 
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voyage  commenced,  there  was  no  necessity  for 
its  being  re-inspected  for  exportation,  since  it 
must  be  considered  as  already  exported.  The 
continuation  of  the  voyage  would  have  been 
no  infraction  of  the  law  for  the  inspection  of 
flour  and  meal.  (1  Rev.  Laws  of  N.  Y.,  426, 
sess.  24,  ch.  130,  sees.  7  and  8.)  It  would  be 
very  hard,  therefore,  to  make  the  defendants 
answerable  for  a  total  loss  ;  especially ,  as 
without  an  abandonment  of  the  ship  to  them, 
they  could  have  no  right  to  the  lien  on  the 
cargo  for  the  freight.  There  is  no  pretense 
that  any  abandonment  of  the  ship  was  made 
before  the  7th  of  March,  or  that  it  was  ac- 
cepted. Prior  to  that  time  the  owners  of  the 
vessel  had  delivered  a  greater  part  of  the  cargo. 
Admitting  that*enough  remained  to  pay[*2O8 
the  freight,  yet  the  defendants,  by  virtue  of 
an  abandonment,  would  be  entitled  to  a  lien 
on  the  whole  cargo,  which  has  thus  been  im- 
paired by  the  act  of  the  plaintiffs. 

Nothing  can  fairly  be  inferred  against  the 
defendants  from  the  conduct  of  the  agent  of 
the  defendants,  who  is  usually  employed  in 
cases  of  wreck  or  stranding.  It  was  essential 
to  the  preservation  of  the  ship  that  the  cargo 
should  be  landed.  He  assisted  as  a  matter  of 
duty  ;  and  it  does  not  appear  that  he  gave  any 
directions  as  to  the  disposition  of  the  cargo. 
His  acts,  therefore,  cannot  be  construed  into  a 
consent,  on  the  part  of  the  defendants,  that 
the  voyage  should  be  broken  up.  The  princi- 
pal is  not  answerable  for  the  acts  of  a  special 
agent,  further  than  while  the  latter  acts  with- 
in the  scope  of  his  authority.  (1  Esp.  Rep. ,  at 
N.  P.,  p.  Ill,  East  India  Co.  v.  Hensley.)  Be- 
sides the  cargo  was  unladen  and  sent  to  auc- 
tion before  the  abandonment  was,  in  fact, 
made. 

The  judge,  at  the  trial,  left  it  to  the  jury 
whether  the  defendants  had  not  accepted  the 
abandonment,  when  there  was  no  evidence 
whatever  of  that  fact.  The  jury  then  must 
have  found  their  verdict  without  any  evidence 
to  support  it. 

Messrs.  T.  L.  Ogden  and  Riggs,  for  the 
plaintiffs.  The  declaration  avers  the  breaking 
up  of  the  voyage  in  consequence  of  the  dam- 
age to  the  cargo,  which  is  a  total  loss,  from 
the  interruption  of  the  voyage.  Freight  is  de- 
pendent on  both  vessel  and  cargo  ;  and  if  the 
voyage  be  defeated  by  means  of  the  cargo,  it 
constitutes  a  total  loss  within  the  meaning  of 
the  policy.  Though  the  flour  was  not,  at 
first,  so  much  damaged  as  to  be  totally  lost, 
yet  it  was  so  far  injured  that  it  must  inevitably 
have  spoiled  before  it  reached  its  port  of  des- 
tination. It  was  the  duty  of  the  insured,  and 
for  the  interest  of  all  parties,  that  the  voyage 
should  be  broken  up,  that  as  much  as  possi- 
ble of  the  cargo  should  be  saved.  The 
ship  owners  undertook  to  deliver  the  cargo, 
saving  the  perils  of  the  sea.  The  perils  of 
the  sea  have,  in  this  case,  prevented  the 
delivery. 

It  is  a  just  and  sound  principle  of  the  French 
law,  though  it  does  not  appear  to*have  [*2O9 
been  adopted  by  any  English  decision,  that 
the  charter-party  is  dissolved  by  shipwreck. 
So,  in  cases  of  embargo,  where  the  goods  are 
of  a  perishable  nature,  the  contract  "is  consid- 
ered as  at  an  end.  (Abbott,  343.)  It  would  be 
a  very  rigid  rule  to  compel  the  party  to  carry 
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the  goods  to  their  place  of  destination,  when  it 
is  certain  that  they  must  perish  and  be  wholly 
lost  by  the  way.  Every  party  is  bound  to  a 
beneficial  performance  of  his  contract ;  but  if 
an  event  intervenes  which  prevents  the  per- 
formance, or  renders  it  injurious,  he  shall  be 
excused.  As  in  the  case  where  A  underlet  a 
house,  with  the  furniture,  to  B,  the  latter  was 
excused  from  paying  or  performing  his  part 
of  the  contract,  because  the  furniture  was  sub- 
ject to  arrears  of  rent.  (8  Bos.  &  Pull.,  172, 
Patritlge  v.  Sowerby.)  In  consequence  of  the 
damage  to  the  cargo,  the  contract  of  charter- 
party  could  not  have  been  performed  without 
injury  to  the  plaintiffs ;  for  if  they  had  carried 
it  in  its  perishable  state  to  the  place  of  desti- 
nation, they  would  have  had  no  security  for 
the  freight,  if  it  be  law,  as  Lord  Mansfield  ob- 
served in  the  case  of  Luke  v.  Lyde  (2  Burr., 
386),  that  the  owner  of  the  goods  may  abandon 
them  for  the  freight. 

The  acts  of  the  agent  of  the  defendants 
strongly  evince  that  the  abandonment  was  ac- 
cepted •  and  though  he  made  no  express  dec- 
laration that  he  was  acting  for  the  defendants, 
yet  this  is  the  fair  and  just  inference  from  his 
conduct.  The  unlading  the  flour  before  the 
abandonment  was  made  was  an  act  of  neces- 
sity, to  prevent  the  ship  frt>m  sinking.  The 
plaintiffs  were  not  bound  to  remain  idle  spec- 
tators, and  suffer  the  property  to  perish.  By 
the  abandonment,  the  insurers  became  the 
owners  of  the  flour,  and  it  was  their  duty  to 
have  it  re-inspected,  if  necessary.  The  6th 
section  of  the  act  authorizes  the  re-inspection 
of '  flour  before  inspected.  But  the  true  con- 
struction of  the  act  is,  that  it  prohibits  the 
sending  of  damaged  flour  out  of  the  State. 
The  policy  of  the  law  is  to  preserve  the  repu- 
tation of  the  State,  as  to  this  article,  in  a  for- 
eign market.  It  should,  therefore,  be  good  at 
the  moment  preceding  its  exportation.  The 
plaintiffs  were  thus  excused  for  not  sending  it 
to  its  place  of  destination. 

The  objection  that  the  lien  of  the  owners  of 
21O*1  the  vessel  was  impaired  *by  the  land- 
ing and  delivery  of  a  part  of  the  cargo,  begs 
the  question.  The  owners  of  the  cargo  were 
not  bound  to  put  it  on  board  of  the  ship  after 
she  was  repaired,  in  order  that  she  might  earn 
freight.  If  so,  the  ship  owners  were  entitled 
to  pro  rata  freight  only.  The  notice  given, 
on  the  4th  of  March,  to  the  insurers,  to  take 
care  of  their  interests,  enabled  them  to  secure 
an  indemnity  for  the  freight  as  effectually  as 
if  the  ship  had  been  transferred.  If  there  was 
property  on  board  sufficient  to  answer  all  de- 
mands it  was  enough.  To  entitle  the  defend- 
ants to  receive  the  freight,  it  was  not  neces- 
sary to  abandon  the  ship.  As  long  as  the  law 
allows  the  ship  and  freight  to  be  insured  sep- 
arately, the  right  to  abandon  the  freight, 
whenever  the  voyage  is  broken  up  and  de- 
feated, must  exist,  and  be  supported  through- 
out, distinct  from,  and  independent  of  the 
shin. 

Mr.  Harison,  in  reply.  In  six  days  after 
the  accident  the  ship  was  completely  repaired, 
at  a  trifling  expense,  and  capable  of  proceed- 
ing on  her  voyage.  Can  it  be  said  that  the 
assured  had  a  right  to  abandon  in  such  a 
case?  If  the  right  existed,  it  did  not  arise 
from  the  condition  of  the  vessel ;  but  from  i 
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that  of  the  cargo.  But  the  state  of  the  cargo 
will  never  authorize  an  abandonment  of  freight 
while  there  are  goods  enough  remaining  to 
pay  the  freight.  If  the  owner  of  the  vessel 
has  thought  proper  to  give  up  the  cargo,  when 
he  might  have  prosecuted  the  voyage  and  been 
entitled  to  full  freight,  it  is  his  own  act.  for 
the  consequence  of  which  the  defendants 
ought  not  to  be  made  liable.  The  language  of 
the  contract  is,  if  the  freight  be  lost  by  the 
perils  of  the  sea,  the  insurers  will  pay  the 
amount,  otherwise  not.  If  the  assured  has 
delivered  the  cargo  without  receiving  the 
freight,  it  is  his  own  folly.  The  notice  of  the 
accident,  said  to  be  first  given,  though  not 
stated  in  the  case,  may  be  considered  as  a  very 
proper  act,  even  though  the  plaintiffs  had  not 
any  intention  to  abandon.  The  language  and 
conduct  of  the  agent  of  the  defendants  showed 
merely  his  co-operation  with  the  plaintiffs,  in 
saving  the  cargo,  that  it  might  be  carried  to 
its  place  of  destination ;  what  he  did  on  the 
occasion  was  proper,  *with  a  view  to  [*211 
the  probable  average  loss  that  might  arise. 
His  conduct,  as  to  the  unlading  and  saving 
the  cargo,  does  not  imply  that  he  acted  for  the 
insurers  as  owners ;  it  was  merely  to  diminish 
the  loss  that  might  arise  from  the  accident. 
The  abandonment  was  made  on  the  7th,  when 
a  part  only  of  the  cargo  remained  for  them  to 
take  possession  of,  in  order  to  secure  the 
freight.  If  the  plaintiffs  before  acted  as  the 
agents  of  the  defendants,  they  violated  their 
duty  in  disposing  of  the  cargo.  By  delivering 
the  best  part  of  the  flour  and  leaving  only 
what  was  damaged,  they  impaired  the  security 
of  the  insurers  for  the  freight.  In  the  state  in 
which  the  cargo  was  at  the  time,  it  could  not 
be  abandoned,  for  it  was  not  deteriorated  to 
half  its  value ;  and  its  future  or  possible  state 
is  not  to  be  anticipated  as  the  ground  of  an 
abandonment.  It  is  impossible  to  decide 
whether  the  sending  of  the  goods  forward  in 
such  a  case  may  not  prove  beneficial.  If  the 
vessel  had  been  driven  into  an  intermediate 
port,  and  the  cargo  thus  slightly  damaged,  the 
assured  would  have  been  bound  to  have  prose- 
cuted the  voyage.  It  is  probable  that  the  car- 
go, when  carried  to  its  destined  port,  would 
have  paid  the  freight,  or  at  least  a  portion  of 
it.  The  assured  ought  not  to  be  allowed  to 
decline  taking  this  chance,  and  to  break  up 
the  voyage,  on  mere  conjectures  as  to  the 
probable  result.  That  the  performance  of  the 
contract  would  not  have  been  beneficial,  is  not 
a  legitimate  excuse.  There  are  many  con- 
tracts which  the  party  is  bound  strictly  to  per- 
form, though  it  may  "be  to  his  own  prejudice ; 
as  in  the  case  of  a  common  carrier,  or  a  cove- 
nant to  pay  rent,  which  must  be  executed, 
though  the  premises  are  destroyed  by  fire. 

The  act  relative  to  the  inspection  of  flour 
furnishes  no  excuse.  The  flour,  in  this  case, 
had  been  actually  inspected  according  to  law. 
If  the  vessel  had  been  detained  several  weeks 
in  port  by  contrary  winds,  would  the  inspect- 
ors have  had  a  right  to  insist  on  re-inspecting 
the  flour,  because,  in  the  intermediate  time,  it 
may  have  received  damage  on  board?  It  is 
enough  if  the  flour  be  inspected  *at  the  f  *2 1 2 
time  it  is  laden.  As  soon  as  the  vessel  is 
cleared  out  from  the  custom-house,  the 
authority  of  the  inspectors  is  at  an  end.  The 
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9th  section  of  the  act  applies  merely  to  the  in- 
spection of  the  article  at  the  time  of  lading. 
The  intent  of  the  act  is,  no  doubt,  to  maintain 
the  credit  of  this  staple.  But  its  reputation 
cannot  be  affected  by  a  deterioration  arising 
from  sea  damage,  if  not  vitiated  by  any  orig- 
inal or  internal  defect ;  for  foreign  nations 
will  not  impute  the  effects  of  sea  damage  to 
any  original  bad  quality  in  the  flour. 

KENT,  Ch.  J.  I  am  of  opinion  that  the 
plaintiffs  might  have  carried  on  the  flour  with- 
out a  re-inspection,  and  if  the  owners  had  re- 
fused to  permit  them,  they  would  have  been 
liable  for  the  full  freight  for  the  voyage.  The 
inspection  law  does  not  apply  to  the  case  of 
flour  duly  inspected  and  shipped,  and  relanded 
after  the  commencement  of  the  voyage,  for  a 
temporary  purpose  merely.  It  might  have 
been  otherwise,  if  the  voyage  in  question  had 
been  given  up,  and  the  flour  afterwards  pur- 
chased for  another  and  distinct  voyage.  But 
as  long  as  the  voyage  continues  the  first  in- 
spection will  be  sufficient. 

The  plaintiffs  had  also  a  right,  on  refitting 
their  ship  in  due  season,  to  insist  on  taking  on 
the  cargo,  or  to  be  paid  their  full  freight. 
This  rule  received  a  clear  and  full  recognition, 
in  the  case  of  Lutwidge  &  How  v.  Gray,  deter- 
mined in  the  House  of  Lords  in  1733  (Abbott, 
249),  and  it  was  alluded  to,  as  being  a  settled 
rule,  by  the  Court  of  King's  Bench,  in  the 
case  of  Luke  v.  Lyde  (2  Burr. ,  882).  But  we 
have  a  nearer  authority  in  the  case  of  Herbert 
v.  Hallett,  decided  in  this  court  in  April  Term, 
1802.  It  was  an  action  on  a  policy  on  freight, 
on  a  voyage  from  New  York  to  the  Havana. 
The  voyage  commenced,  and  the  brig  was 
stranded  at  Sandy  Hook.  The  cargo  was  un- 
laden in  an  injured  state  and  brought  back  to 
New  York,  and  the  vessel  returned  in  three  or 
four  days,  and  in  two  or  three  weeks  was  com- 
pletely repaired.  The  court  held  that  the 
freight  of  the  voyage  was  lost  by  the  negli- 
213*]  gence  *or  folly  of  the  plaintiff,  and  not 
by  the  perils  of  the  sea ;  for  that  he  might 
have  taken  on  the  cargo,  but  having  neglected 
to  entitle  himself  to  freight  against  the  ship- 
per, he  ought  not  to  recover  it  of  the  in- 
surer. 

The  only  remaining  inquiry  in  this  case  is, 
whether  the  defendants  accepted,  and  thereby 
made  valid,  the  abandonment  of  the  freight. 
The  abandonment  of  the  ship  was  made  to 
them  on  the  7th  of  March,  when  she  was  in 
safety.  At  that  time  there  was  no  color  of 
right  to  abandon,  nor  was  there  any  proof  of 
an  acceptance.  The  defendants  did  not,  there- 
fore, become  owners  of  the  ship,  so  as  to  have 
made  it  incumbent  on  them  to  have  offered  to 
carry  on  the  cargo.  Nor  is  there  any  act  of 
theirs  which  looks  towards  an  acquiescence  in 
the  abandonment  of  the  freight.  Their  agent 
superintended  the  unlading  of  the  ship,  and 
that  act  was  requisite  for'the  lepair  of  the 
ship ;  this  superintendence  was  prudent  and 
proper,  as  they  were  responsible  for  the  dam- 
ages and  repairs  ;  and  it  would  be  unreasona- 
ble to  construe  this  act,  which  evident!}7  had 
for  its  object  only  the  repair  of  the  ship, 
into  an  acceptance  and  ownership  of  the 
freight. 

I  suppose  it  unnecessary  to  examine  the 
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question1  whether  the  shipper  would  be  lia- 
ble for  any  freight,  after  having  abandoned 
his  cargo  to  the  owner  of  the  vessel,  in  con- 
sequence of  its  great  deterioration,  because, 
we  have  no  reason  to  conclude  from  the  case 
that  the  flour  would  not  have  been  of  sufficient 
value,  at  the  port  of  destination,  to  have  paid 
the  freight.  The  verdict  before  us  is  clearly 
against  evidence  and  law,  and  ought  to  be  set 
aside  with  costs  to  abide  the  event. 

TOMPKINS,  J.,  SPENCER,  J.,  and  THOMPSON, 
J.,  concurred. 

LIVINGSTON,  J.  I  concur  in  the  opinion 
just  delivered  ;  but  there  is  one  point  made  in 
the  cause  that  has  not  been  noticed,  and  which 
it  appears  to  me  necessary  to  decide  before  the 
plaintiffs  can  have  judgment. 

*To  make  out  a  right  to  abandon,  it  [*214 
was  insisted  that  the  injury  which  happened 
to  the  cargo  would  have  rendered  it  of  little 
or  no  value  before  it  reached  its  port  of  desti- 
nation, and  that,  therefore,  the  plaintiffs  would 
have  earned  nothing  by  carrying  it  on,  as  the 
shipper  might,  in  such  case,  have  avoided  pay- 
ment of  freight  altogether  by  an  abandonment 
of  the  property. 

That  an  owner  of  a  vessel,  after  a  literal 
performance  of  the  terms  of  the  charter-party, 
by  carrying  a  cargo  to  its  destined  port,  should 
be  entitled  to  freight,  whatever  injury  it  may 
have  sustained  in  transitu,  so  that  it  proceed 
from  no  fault  on  his  part,  appears  a  proposi- 
tion so  self-evident  that,  perhaps,  it  never 
would  have  been  questioned,  but  for  what 
fell  from  Lord  Mansfield  in  delivering  judg- 
ment in  the  case  of  Luke  v.  Lyde.  "  If  the 
merchant,"  says  his  lordship,  "abandons  the 
whole  cargo,  he  is  excused  freight,  and  he  may 
abandon, all,  though  they  are  not  all  lost."  But, 
besides  that  a  different  point  was  then  before 
the  court,  it  is  not  certain  that  Lord  Mansfield 
intended  to  be  understood  as  speaking  of  an 
entire  cargo  actually  transported  to  its  place  of 
delivery.  If  he  did,  I  can  only  say  that  the 
opinions  of  the  most  learned  judges,  on  points 
not  at  the  time  in  issue,  though  entitled  to  re- 
spect, have  not  the  force  of  authority  on  those 
who  follow  them.1  This  would  be  making  the 
ship  owner  an  insurer  of  goods  to  the  amount 
of  his  freight,  and  exposing  him  to  an  entire 
loss  of  the  latter,  without  any  fault  on  his  part. 
Where  is  the  evidence  of  his  having  assumed 
the  risk  ?  In  the  contract  we  look  for  it  iVi 
vain  ;  still  less  will  the  conclusion  result  from 
any  fair  course  of  argument.  When  a  good 
vessel  has  been  provided  ;  when  she  has  been 
well  found  ;  when  she  has  performed  the  voy- 
age, and  is  ready  to  deliver  her  cargo,  there  is 
nothing  more  which  the  merchant  has  required 
as  a  condition  precedent  to  the  payment  of 
freight.  Upon  what  pretext,  then,  after  hav- 
ing used  the  vessel  agreeably  to  the  contract, 
can  he  throw  on  the  master's  hands  *a  [*215 

1.— See  Abbott,  3d  ed.,  282  to  292.  The  question 
appears  not  to  have  been  decided  in  England. 
There  is  a  dictum  of  Lord  Mansfield  in  Luke  v. 
Lyde  (2  Burr.  882),  that  the  goods  might  be  aban- 
doned for  the  freight;  but  see  Abbott,  292,  and  3 
Johns.  Rep.  300. 

2.— See  Robinson,  et  al.  v.  The  Marine  Insurance 
Company  (2  Johns.  Hep.,  323),  Scott  v.  Libbv,  et  al., 
(2  Johns.  Rep.,  336),  3  Johns.  Rep.  321. 
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cargo  which  may  not  be  worth  a  cent,  instead 
of  paying  the  sum  agreed  on  for  the  carriage 
of  his  goods  ?  What,  in  such  case,  is  to  be- 
come of  the  mariners  ?  Are  they,  too,  to  lose 
the  wages  of  their  labor,  which  would  be  a 
natural,  but  unreasonable,  consequence  of 
such  a  doctrine  ;  for,  generally  speaking,  if 
freight  be  not  earned,  no  wages  are  due  ;  or 
are  they  also  to  come  in  for  a  dividend  on  a 
damaged  and  putrid  cargo  ?  Surely,  they  may 
say  with  the  poet,  fuec  in  fcedera  non  venimus.  If 
the  injury  arise  from  the  misconduct  of  the 
owner,  master  or  mariners,  or  from  unfitness 
or  want  of  seaworthiness  in  the  vessel,  there 
is  no  hardship  in  depriving  the  owner  of  freight 
to  the  extent  of  the  damage  done,  and  render- 
ing him  liable  for  further  compensation,  if 
necessary  to  make  the  merchant  whole,  and 
also  for  the  seamen's  wages.  Of  the  same 
opinion  is  Pothier  (Charte-Partic,  part  1,  sec. 
8,  art.  2.  sec.  1),  in  his  Treatise  on  Charter- 
Parties. 

New  trial  granted. ' 

S.  C.,  3  Johns.,  321. 

Cited  in-2  Ducr,  220;  5  Duer,  543;  7  How.  (U.  S.), 
808. 60S. 


POTTER  «.  LANSING. 

1.  Escape — False  Return — Recovery  in  Action 
— 2.  Consignor  and  Consignee — Right  of  Ac- 
tion Against  Carrier. 

In  an  action  for  an  escape,  and  false  return,  on 
/.i.  > /.'«  process,  against  a  sheriff,  the  plaintiff  can  re- 
cover no  more  than  he  might  have  done  in  the  orig- 
inal action  ;  nor  ought  he  to  recover  more  than  he 
has  actually  lost  in  consequence  of  the  escape. 

If  goods  be  shipped  for  the  account  and  risk  of 
the  consignee,  he  paying  the  freight,  and  it  is  so  ex- 
pressed in  the  in v  oice  and  bill  of  lading,  the  delivery 
to  the  carrier  is  considered  as  a  delivery  to  the  con- 
signee, who  alone  can  bring  an  action  against  the 
carrier,  in  case  they  are  not  delivered.  The  prop- 
erty, by  the  bill  of  lading,  is  vested  in  the  con- 
signee. 

Citations-8  T.  R.,  330 ;  1  Ld.  Raym.,  271 ;  1  Atk. 
248 ;  B  East,  23 ;  1  T.  R.,  759 ;  5  Burr.,  2680 ;  2  Atk.,  621 
Cowp.,  142;  Marsh  455,  456. 

THIS  was  an  action  on  the  case  for  an  es 
cape,  and  false  return,  on  mesne  process 

1.— See  S.  C.,  Vol.  III.,  p.  321,  and  see  the  observa- 
tion of  Kent,  Ch.  J.,  p.  360. 


NOTE. — Consignor  and  consignee— Right  of  action 
against  carrier. 

Tlif  presumption  is  that  ttic  consignee  i.s  owner,  anc 
delivery  to  the  carrier  is  delivery  to  him.  Fitzhugh 
v.  Wiman.  9  N.  Y.,  559;  Waldron  v.  Romaine,  22  N 
Y.,  368;  Sweet  v.  Barney,  23  N.  Y.,  335;  Krulder  v 
Ellison,  47  N.  Y.,  36;  Wilcox,  &c.,  Co.,  v.  Green,  7~ 
N.  Y.,  17 ;  Dows  v.  Cobb.  12  Barb.,  310 ;  Bailev  v.  H 
R.  Ry.  Co.,  49  N.  Y.,  70,  74;  Pa.  Coal  Co.  v.  Holder- 
man,  en  Ind.,  18 ;  Stafford  v.  Walter,  67  111.,  83;  Hal 
v.  (Jaylor,  37  Conn.,  550;  Strong  v.  Dodds,  47  Vt. 
348;  Strauss  v.  Wessel,  30  Ohio  St.,  211;  Frank  v 
Hocv,  128  Mass.,  263  ;  The  Marv  and  Susun,  1  Wheat. 
25 ;  Lawrenue  v.  Minturn,  17  How.,  100, 107 ;  Button 
v.  Solomonson,  3  Bos.  &  P.,  582;  Sparks  v.  Marshall 
2  Bing.  <X.  C.  1,761. 

Where  a  place  i*  agrceil  iijxm,  as  the  place  of  deliv- 
<•<•>/,  title  remains  in  seller  till  such  place  is  reached 
Higgins  v.  Murray,  73  N.  Y.,  252;  Lee  v.  Bernhei- 
iiii-r.  3H  N.  Y.,  Super,  40;  Devinc  v.  Edwards,  110  111. 
138 :  Hooper  v.  Ry.  Co.,  27  Wis.,  81 ;  Thompson  v 
Ry.  Co.,  1  Bond,  152;  Suit  v.  Woodhall,  113  Mass. 
391. 

See,  also,  Pacific  Iron  Works  v.  L.  I.  Ry.  Co.,  62  N 
Y..  272;  Hartje  v.  Collins,  46  Pa.  St.,  268. 
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The  cause  was  tried  at  the  New  York  sittings, 
he  17th  April,  1805,  before  Mr.  Justice  Thomp- 
on.  One  Briggs  was  arrested  by  the  defend- 
ing who  was  sheriff  of  the  City  and  County 
of  New  York,  on  a  capias  ad  re*pondendum, 
returnable  in  July  Term,  1798,  at  the  suit  of 
lie  present  plaintiff,  and,  after  being  in  cus- 
ody  in  the  gaol  some  weeks,  he  made  his  es- 
cape. The  sheriff  made  a  special  return  to  the 
writ  of  a  rescue.  In  support  of  his  claim  to 
damages,  the  plaintiff  proved  that  Briggs  was 
master  of  the  schooner  Friendship  ;  and,  on 
he  2d  December,  1797,  signed  bills  of  lading 
:or  a  quantity  of  goods  shipped  on  board  of 
he  said  schooner  by  the  plaintiff,  to  be  deliv- 
:red  to  R.  &  G.  Kinkead,  at  Kingston,  in  the 
sland  of  Jamaica.  *The  invoice  of  [*216 
the  goods,  amounting  to  £1,6559*.  3d.,  South 
Carolina  currency,  which  was  exhibited  and 
proved,  stated  them  to  be  shipped  for  the  ac- 
;ount  and  risk  of  Messrs.  R.  &  G.  Kinkead,  of 
Kingston,  they  paying  freight,  &c.  A  balance 
of  account  of  £129.11*.  3<Z.  was  also  proved  to 
be  due  from  Briggs  to  the  plaintiff.  It  further 
appeared  in  evidence  that  Briggs  ran  away 
with  the  goods  and  never  delivered  them  to 
the  consignees. 

One  Hedden,  the  gaoler,  was  called,  on  the 
part  of  the  defendant,  as  a  witness,  to  prove 
that  the  plaintiff's  attorney,  who  is  since  dead, 
on  being  informed  of  the  exertions  used  by 
the  defendant  and  his  deputies,  to  retake 
Briggs,  replied  that  it  was  no  matter ;  that 
Briggs  was  not  worth  a  cent,  and  that  the  de- 
fendant need  not  return  the  writ.  This  evi- 
dence, being  objected  to,  was  overruled  by 
the  judge. 

It  appeared  from  the  testimony  of  several 
witnesses,  that  Briggs,  while  in  prison,  was 
very  poor,  and  had  no  means  of  subsistence. 
He  made  his  escape  by  the  address  and  man- 
agement of  some  persons  who  came  to  see  him. 
The  defendant  made  diligent  pursuit  after 
Briggs,  and  was  at  considerable  expense  in 
endeavoring  to  retake  him,  but  without  ef- 
fect. 

The  judge  informed  the  jury  that  he  thought 
that  the  facts  did  not  justify  the  sheriff's  re- 
turn of  a  rescue  ;  and  that  the  plaintiff  had  es- 
tablished his  right  of  action  against  Briggs  for 
the  value  of  the  goods  specified  in  the  bill  of 
lading  and  invoice,  as  well  as  for  the  balance 
of  account  ;  but  that  the  jury  were  to  decide 
as  to  the  amount  of  damages,  under  all  the  cir- 
cumstances of  the  case  ;  that  the  poverty  of 
Briggs  might  be  considered  in  mitigation  of 
damages  ;  and  if  the  return  of  the  sheriff  was 
fraudulently  made,  it  would  be  in  aggravation 
of  the  damages  which  the  plaintiff  was  enti- 
tled to  recover.  The  jury  found  a  verdict  for 
the  plaintiff  of  $3,000  damages  ;  and  on  being 
asked  by  the  plaintiff's  counsel,  they  declared 
that  they  took  into  consideration  both  the 
amount  of  invoice  and  the  balance  of  account. 
*.Vr.  Hoffman,  for  the  defendant,  [*217 
The  motion  to  set  aside  this  verdict  is  made 
on  two  grounds :  1.  The  testimony  of  Hed- 
den ought  to  have  been  admitted,  to  show  the 
declarations  of  the  plaintiff's  attorney,  in"  the 
original  action,  and  to  prove  the  insolvency  of 
the  defendant  in  that  cause,  in  mitigation  of 
damages.  2.  The  plaintiff,  at  all  events,  was 
not  entitled  to  recover  more  than  the  balance 
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•of  the  account,  as  the  goods  specified  in  the 
invoice  were  for  the  account  and  risk  of  the 
merchants  in  Kingston,  who  alone  had  a  right 
•of  action  against  Briggs. 

1.  The  attorney  of  the  plaintiff  had  a  right 
to  withdraw  the  writ  if  he  pleased,  and  to  di- 
rect the  time  and  manner  of  its  return.     His 
declarations,  therefore,  ought  to  have  been  re- 
ceived as  evidence  against  the  plaintiff.     The 
present  suit  was  commenced  long  after  the  es- 
cape ;  and  it  would  be  unfair  if  the  attorney 
were  allowed  to  lull  the  sheriff  into  security  by 
such  declarations,  to  deter  him  from  making 
pursuit,  or  endeavoring  to  retake  the  defend- 
ant, and  afterwards  compel  him  to  return  the 
writ,  and  to  be  answerable  for  the  escape.     If 
these  declarations  did  not  amount  to  a  legiti- 
mate excuse  to   the  sheriff,   they  ought,  at 
least,  to  have  been  received  in  mitigation  of 
damages. 

2.  The  present  plaintiff  had  no  right  of  action 
for  the  goods  mentioned  in  the  invoice  and 
bill  of  lading,  which  were  shipped  for  the  ac- 
•count  and  risk  of  the  consignees.     By  the  de- 
livery to  Briggs,  the  carrier,  the  property  was 
transferred  to  Messrs.    Kinkead,  who,  it  is 
fairly  to  be  inferred  from  the  evidence,  had 
paid  Potter  for  the  goods.     The  witness  did 
not  say  that  the  amount  was  due  the  plaintiff, 
but  nierely  that  the  invoice  and  account  were 
regular  and  correct.     It  is  a  settled  principle 
-of  law,  that  where  goods  are  consigned  for  the 
account  and  risk  of  the  consignee,  who  is  to 
pay  the  freight,  the  property  is  transferred  by 
the  bill  of  lading,  subject  only  to  the  right  of 
the  consignee  to  stop  in  transitu.     (1  Atk. ,  245, 
Sate  v.  Prescott ;  1  Ld.  Raym.,  271,  Evans  v. 
Martlett ;  6  East,  22.  Newson  v.  Thornton;  4 
East,  211,  Cox  v.  Harden;  1  Term  Rep.,  440, 
Hodgson  v.  Loy  ;  8  Term  Rep.,  330,  Daices  v. 
218*]  Peck;  3  Bos.  *&  Pull.,  582,  Dalton  v. 
.Solomonson.1)    All   these  cases  are  cited  and 
well  considered  by  Mr.  Justice  Buller,  in  the 
•case  of  Lickbarrow  v.  Mason,  in  his  opinion  de- 
livered in  the  House  of  Lords.     (See  note  in  6 
East,  p.  21.)    The  case  of  Davis  &  Jordan  v. 
James    (5  Burr,  2680),  and  that  of  Moore  v. 
Wilson    (1   Term  .Rep.,  659),  may  be  distin- 
guished from  the  others,  and  were  decided  on 
the  principle  that  the  consignor  had  agreed  to 
pay  the  carrier  for  the  carriage  of  the  goods. 
He  might,  therefore,  bring  the  action  against 
the  carrier,  on  the  ground  of  the  contract  be- 
tween them.     The  judge  charged  the  jury  that 
the  plaintiff  had  a  right  to  damages  to  the  value 
of  the  goods  shipped,  and  the  jury,  under  his 
direction,  found  the  whole  amount.      If  the 
principle  here  contended  for  be  correct,  the 
jury  were  misdirected,  and  the  verdict  ought 
to  be  set  aside. 

Messrs.  Riggs  and  Raddiff,  for  the  plaintiff. 
1.  The  acts  of  an  attorney,  no  doubt,  bind  his 
•client  ;  but  the  mere  declarations,  or  assertions 
of  an  attorney,  can  never  conclude  the  princi- 
pal, especially  when  the  person,  to  whom  the 
declarations  were  made,  did  not  act  in  conse- 
quence of  them.  Nor  ought  they  to  have  been 
received  in  mitigation  of  damages.  There  was 
no  express  direction  to  the  sheriff  ;  it  was  the 
mere  opinion  of  the  attorney,  which  does  not 
appear  to  have  influenced  the  conduct  of 

1.— Abbott  on  Ship.  (3d  ed.),  351-381,  part  3,  ch.  9. 
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the  sheriff,  or  to  have  lulled  him  into  secu- 
rity. 

2.  It  is  not  denied  that  when  goods  are  or- 
dered by  a  person,  and  are  delivered  to  a  car- 
rier for  the  account  and  risk  of  the  consignee, 
the  property  is  transferred  by  the  consignor. 
The  rule  applies  as  between  the  consignor  and 
consignee,  or  third  persons.  Still  a  right  of 
action  remains  in  the  consignor  against  his 
agent  the  carrier,  arising  out  of  the  contract 
for  the  delivery  of  the  goods  to  the  consignee. 
Admitting  that,  from  the  face  of  this  transac- 
tion, the  goods  were  to  become  absolutely  the 
property  of  the  consignee,  and  that  the  deliv- 
ery to  Briggs  is  to  be  regarded  as  a  delivery  to 
the  persons  named  in  the  bill  of  lading,  still  it 
does  not  follow  that  the  right  of  action  is  ex- 
clusively in  the  consignee.  Two  persons  may 
have  a  right  of  action  for  the  same  thing.  A 
bailee  may  bring  his  action  to  recover  the  pos- 
session of  *a  chattel,  and  so  may  the  [*219 
owner.  A  right  of  action  exists  in  the  con- 
signor, founded  on  the  contract  made  with  the 
carrier,  and  there  is  a  right  of  action  in  the 
consignee  founded  on  the  right  of  property. 
Suppose  the  bill  of  lading  had  never  come  to 
the  hands  of  the  consignee,  he  would  not  have 
had  any  contract  or  document  on  which  to 
support  an  action.  The  consignor  has,  there- 
fore, a  right  of  action  from  the  contract  for 
the  carrier,  until  the  consignee  interposes  his 
superior  right  of  property.  Whatever  may  be 
the  rights  of  third  persons,  it  does  not  lie  in 
the  mouth  of  the  carrier  to  make  the  objection 
to  the  consignor's  claim.  He  is  estopped  by  the 
bill  of  lading.  The  action  may  be  brought 
either  in  the  name  of  the  person  to  whom  the 
promise  is  made,  or  in  the  name  of  the  person 
for  whose  use  it  is  intended.  (Dutton  v.  Poole, 
Sir  T.  Raymond,  302  ;  Hornsey  v.  Dimoche,  i 
Vent.,  119;  Bell  v.  Champlain,  Hardres,  321, 
No.  3  ;  Slackley  v.  Mitt,  Sty.,  296.)  The  case 
of  Snee  v.  Prescott  (1  Atk.,  245),  turned  solely 
on  the  right  of  property,  and  does  not  apply. 
Besides,  it  has  been  decided  in  subsequent  ca- 
ses (5  Burr.,  2680,  Davis  &  Jordan  \.  James; 
1  Term.  Rep.,  659,  Moore  v.  Wilson),  that  the 
consignor  may  maintain  an  action  against  the 
carrier.  The  true  distinction  seems  to  be,  that 
where  the  action  is  founded  on  the  contract 
for  the  delivery,  it  may  be  in  the  name  of  the 
consignor  ;  but  where  it  is  on  a  tort,  for  a  vio- 
lation of  the  right  of  property,  it  may  be 
brought  by  the  consignee.  If  the  right  of  ac- 
tion, therefore,  in  the  plaintiff,  be  well 
founded,  the  damages  are  not  excessive.  Even 
if  they  went  beyond  the  measure  of  the  con- 
tract, it  must  be  remembered  that  there  was 
unequivocal  evidence  of  a  false  return,  which 
was  a  just  reason  for  increasing  the  damages. 
The  return  was  false  both  in  law  and  fact. 
Where  a  person  is  arrested  on  mesn.e  process, 
and  is  actually  confined  in  prison,  the  sheriff 
can  never  return  a  rescue,  for  he  is  bound  to 
keep  the  prisoner  at  his  peril.  (Compton  v. 
Ward,  1  Str.,  429;  Mayv.  Pi-oby,  Cro.  Jac., 
419.)  And  if  rescued,  even  by  an  invincible 
force,  it  is  no  excuse.  (5  Burr.,  2812,  (/Neil 
v.  Munson.)  There  is  not  a  shadow  of  evi- 
dence to  prove  the  fact  of  rescue.  The  de- 
fendant's witnesses  proved  the  contrary.  The 
poverty  of  Briggs  is,  in  law,  no  ground  for  a 
mitigation  of  damages.  In  Powel  v.  Hord  (1 
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Sir.,  650),  it  was  decided  that  the  poverty 
22O*]  *of  the  party  who  had  escaped  was  so 
far  from  being  a  cause  for  mitigation  of  dam- 
ages, that  it  furnished  an  additional  reason  for 
the  jury  to  find  the  full  amount  of  the  plaint- 
iff's claim,  as  he  had  lost  the  possibility  of  re- 
covering the  debt  of  the  original  defendant. 
Mr.  Harison,  in  reply.  In  this  action  the 
plaintiff  has  no  right  to  receive  more  than  he 
has  lost  by  the  escape.  He  is  entitled  to  an 
indemnity  only  for  the  injury  he  has  sus- 
tained. If  the  consignor  has  really  lost  noth- 
ing, and  has  not  been  injured  by  the  non-de- 
livery of  the  goods  to  the  consignee,  he  is  not 
entitled  to  recover  damages  of  the  defendant. 
Briggs  does  not  appear  as  the  master  of  the 
vessel,  in  the  employ  of  Potter,  but  as  owner  ; 
and  the  plaintiff  appears  as  a  commission  mer- 
chant, purchasing  and  shipping  goods  for  the 
account  and  risk  of  Messrs.  Kinkeads.  The 
goods  being  shipped  for  the  account  and  risk 
of  the  consignee,  who  was  to  pay  the  freight, 
the  property  was  transferred  by  the  delivery 
of  the  bill  of  lading,  subject  merely  to  the 
consignor's  right  to  stop  them  intranxitu.  The 
plaintiff  does  not  pretend  to  have  any  right  of 
that  kind.  How  then  is  he  injured  ;  or  how  is 
his  right  against  the  consignees  impaired  by 
the  conduct  of  Briggs  since  the  goods  were  at 
the  risk  of  Messrs.  Kinkeads  ?  There  was  a 
complete  sale  and  delivery  of  the  goods,  as  be- 
tween vendor  and  vendee  ;  and  the  latter  alone 
has  the  right  to  bring  an  action  against  the 
carrier  for  a  breach  of  his  duty.  The  doctrine 
on  this  subject  is  founded  in  reason  ;  and  law 
and  reason  ought  never  to  be  at  variance.  If 
all  the  cases  were  examined,  the  law,  as  con- 
tended for  on  the  part  of  the  defendant,  will 
be  found  well  settled.  (6  Term  Rep.,  21,  in 
note,  Lickbarrow  v.  Mason.)  It  is  about  fifty 
years  since  the  doctrine  was  laid  down  by 
Lord  Ch.  J.  Hardwicke,  in  the  case  of  Snee  v. 
Prescott.  (1  Atk.,  345.)  In  that  case  no  dis- 
tinction was  made  between  an  action  arising  on 
the  contract  between  the  carrier  and  consignor 
and  that  founded  J.  on  the  right  of  property 
in  the  consignee.  If  any  such  distinction  had 
existed  in  law,  or  5n  sound  sense,  it  would  not 
have  escaped  the  discernment  of  that  great  and 
learned  judge.  In  Euan*  v.  Martlelt  (1  Ld. 
Raym.,  271;  S.  C.,  12  Mod.,  156),  the  princi- 
ple is  stated  generally,  that  where  goods  are 
221*]  consigned  by  a  bill  of  *lading  to  A, 
the  consignee  must  bring  the  action  against  the 
master  of  the  ship,  if  the  goods  be  lost.  The 
case  of  Davis  <t  Jordan  v.  James  (5  Burr.. 
2680),  seems  to  have  given  rise  to  all  the  doubt 
on  this  subject.  It  appears  to  turn  on  the  point 
of  the  price  of  carriage  being  paid  by  the  con- 
signor ;  but,  from  an  attentive  perusal,  it  will 
be  evident  that  the  property  was  considered  as 
in  the  consignor.  The  case  in  1  Term  Rep. ,  659 
(Moore  v.  Wilson),  is  the  same.  In  Dawes  v. 
Peck  (3  Esp.  Cas.,  12),  which  was  an  action  on 
the  case  against  a  common  carrier,  Ld.  Ken- 
yon,  at  NisiPriits,  considered  that  the  delivery 
to  the  carrier  fixed  the  property  in  the  con- 
signee, and  that  he  alone  could  bring  the  ac- 
tion. On  a  motion  for  a  new  trial  (8  Term 
Rep.,  380),  the  counsel  relied  upon  the  case 
cited  from  5  Burr.  Rep.,  2680,  and  1  Term 
Rep.,  659;  but  the  whole  court  agreed  with 
Ld.  Kenyon  that  the  right  of  action  depended 
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on  the  right  of  property  ;  that  those  two  cases 
were  exceptions  to  the  general  rule,  and  were 
decided  on  a  special  agreement  between  the 
consignors  and  carriers.  In  the  case  of  (Joxe  v. 
Harden  (4  East,  211),  it  was  held  that  where 
goods  were  shipped  for  the  account  and  risk 
of  the  consignee,  the  property  vested  in  him  ; 
and  having  got  possession,  though  under  a  bill 
of  lading  deliverable  to  order  of  the  con- 
signor, and  unindorsed,  his  property  was  con- 
sidered as  absolute  and  indefeasible.  Af  cer  the 
plaintiff  parted  with  the  possession  of  these 
goods,  and  the  evidences  of  property,  he  had 
no  claim  over  them.  Considered  as  an  agent 
or  trustee  for  the  consignees,  he  cannot  main- 
tain an  action  in  his  own  name.  Two  actions 
for  the  same  cause  cannot  be  supported ;  for 
then  the  carrier  would  be  made  liable  to  both 
parties.  The  criterion  of  the  right  of  action  is 
the  right  of  property.  The  legal  owner  alone 
has  the  right  to  bring  the  action.  Should  the 
present  plaintiff  recover  the  amount  of  the  in- 
voice, Briggs  would  still  remain  liable  to 
Messrs.  Kinkeads. 

Reason,  as  well  as  law  and  justice,  is  op- 
posed to  the  doctrine  contended  for  by  the 
plaintiff. 

The  false  return  of  the  sheriff  was  no- 
ground  for  increasing  the  damages.  An  action 
for  an  escape  on  mesne  process,  or  for  a  false 
return,  was  the  same  thing.  The  false  return 
did  not  injure  the  right  of  the  plaintiff.  If  the 
sheriff  had  *returned  an  escape,  the  [*222 
plaintiff  might  not  have  recovered  a  cent.  The 
present  plaintiff  can  never  be  entitled  to  re- 
cover more  than  he  had  a  right  to  recover  of 
the  original  defendant.  The  doctrine  cited 
from  1  Strange,  650,  that  the  poverty  of  the 
defendant  enhanced  the  plaintiff's  claim,  does 
not  apply  to  the  present  case.  The  conduct  of 
the  sheriff  throughout  the  whole  transaction 
:  was  meritorious.  There  is  no  pretense  of  any 
j  collusion  with  the  prisoner  as  to  the  escape: 
|  and  every  possible  exertion  was  used  to  retake 
him. 

TOMPKINS,  J.  The  declarations  of  the 
plaintiff's  attorneys,  offered  as  evidence  on  the 
trial,  proved  nothing  more  than  his  opinion,  at 
that  time,  of  the  solvency  of  Briggs.  This- 
would  not  be  legal  and  proper  testimony  of 
that  fact ;  and  had  the  attorney  himself  been 
alive,  and  produced  as  a  witness,  he  would  not 
have  been  permitted  to  give  his  own  surmises, 
or  belief  upon  the  subject,  but  must  have  de- 
tailed facts,  that  the  jury  might  draw  their  in- 
ferences from  them.  The  proposed  testimony 
to  establish  the  insolvency  of  Briggs  was 
properly  overruled.  But  the  escape  was  before 
the  day  on  which  the  writ  was  returnable  ;  and 
a  recaption  of  Briggs  by  the  sheriff  before  the 
return,  might  have  been  pleaded,  and  would 
have  shielded  him  in  an  action  for  the  escape. 
If,  therefore,  the  conduct  or  declarations  of 
Mr.  Remsen,  who  was  the  attorney  of  Potter, 
and  had  the  control  of  the  suit,  had  a  tendency 
to  throw  the  sheriff  off  his  guard,  or  to  induce 
him  to  forbear  to  make  exertions  to  apprehend 
Briggs,  such  conduct  or  declarations  ought  to 
have  had  an  influence  in  the  cause,  and  should 
not  have  been  excluded.  In  granting  new 
trials,  however,  upon  the  subsequent  discovery 
of  testimony  or  for  the  rejection  of  testimony 
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offered,  we  ought  to  consider  whether  it  I 
would,  or  ought,  to  vary  the  issue  of  the 
cause  ;  if  it  would  not,  the  court  will  not  send 
the  cause  again  to  a  jurv.  In  the  case  now 
under  consideration,  the  declarations  of  Rem- 
sen  were  made  after  the  sheriff  had  used  the 
most  active  exertions,  and  had  spent  large 
sums  of  money  to  retake  Briggs,  and  after 
his  agents  had  returned  from  Massachusetts, 
and  abandoned  the  idea  of  retaking  him. 
223*]  *Though  not  expressly  stated,  yet  it  is 
to  be  inferred  from  the  case,  that  before  the 
declarations  of  Potter's  attorney  were  made, 
the  return  day  of  the  writ  had  passed.  Under 
these  circumstances,  it  is  evident  that  the  ob- 
servations of  the  attorney  could  have  had  no 
tendency  to  prejudice  the  sheriff,  or  relax  his 
exertions,  and,  therefore,  if  admitted,  ought 
not  to  have  varied  the  verdict  of  the  jury. 

It  is  impossible  to  determine  whether  the 
circumstance  of  the  defendant  having  made  a 
false  return  to  the  writ  operated  on  the  minds 
of  the  jury  to  increase  the  damages.  The 
judge  was  perfectly  correct  in  stating  to  them 
that  the  return  was  legally  false.  But  I  do  not 
think  that,  even  if  the  sheriff  knew  it  to  be 
so,  it  ought  to  aggravate  the  damages.  The 
true  question  is,  what  has  the  plaintiff  lost  in 
consequence  of  this  escape  ?  The  alleged  false 
return  by  the  sheriff  neither  adds  to  nor  di- 
minishes the  loss,  and,  therefore,  the  solvency 
of  Briggs,  or  his  capacity  to  pay,  must  deter- 
mine the  quantum  of  damages  sustained.  If 
the  circumstance  of  a  false  return  be  a  sub- 
stantive ground  of  damages,  it  would  follow 
that  where  the  person  escaping  was  perfectly  j 
solvent,  and  the  sheriff  makes  a  false  return,  ' 
the  creditor  might  recover  in  damages  more 
than  the  full  amount  of  his  debt. 

But  the  damages  are  excessive,  for  another  and 
much  more  cogent  reason.  The  jury  founded 
their  verdict  uponPo tier's  right  of  action  against 
Briggs,  not  only  for  the  balance  of  the  account 
current,  but  also  for  the  goods  specified  in  the 
bill  of  lading  and  invoice.  It  appears  to  bean 
invoice  of  goods  shipped  by  John  Potter  for 
Kingston,  in  Jamaica,  &c.,  on  account  and 
risk  of  Messrs.  Richard  &  George  Kinkead 
there,  and  cartage,  wharfage,  cooperage  and 
commissions  are  charged  by  him  to  the  Messrs. 
Kinkeads.  By  the  bill  of  lading,  the  goods 
are  to  be  delivered  to  the  latter,  or  to  their 
assigns,  they  paying  freight.  It  is  not  denied 
that  th?  bill  of  lading  and  invoice  may  be 
liable  to  explanation ;  but  as  the  case  is  desti- 
tute of  any  proof,  except  the  documents  them- 
selves, to  show  the  relation  between  the  con- 
signor and  the  consignee,  the  plaintiff  must  be 
regarded  as  a  mere  agent  purchasing  on  com- 
224*]  missions  ;  and  any  *property  he  might 
have  had  in  the  goods  was  devested  by  the 
delivery  to  the  carrier,  to  be  transported  at  the 
risk  and  expense  of  the  consignees.  If  his 
property  in  the  goods  was  devested  by  that 
delivery,  no  right  of  action  for  them  could  have 
remained. 

In  the  case  of  Dawes  v.  Peck  (8  Term  Rep., 
330),  it  was  held  that  the  right  of  action  was  I 
to  be  governed  by  the  consideration  in  whom  j 
the  legal  right  of  the  property  was  vested.  | 
This  principle  \f&s  also  adopted  in  Evan*  v.  j 
Martlett  (1   Ld.   Raym.,  271),  and  in  Snee  v. 
Prescott  (1   Atk.,  248).     The  authorities  com- 
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mented  upon  in  6  East,  23,  are  decisive  to 
show  that  consignors,  in  the  situation  of  Pot- 
ter, in  this  case,  cannot  bring  the  action  against 
the  carrier.  Potter  was  not  answerable  for 
the  act  of  the  captain  ;  nor  was  he  liable  to 
the  latter  for  the  price  of  transportation  ; 
neither  could  he  receive  any  injury  from  the 
non-delivery  of  the  goods,  except  so  far  as  it 
might  prejudice  his  right  to  stop  in  trawitu. 
The  consignees  were  liable  to  him  for  the 
price  of  the  goods,  whether  they  arrived  or 
not,  and  for  aught  that  appears  by  the  case,  he 
may  already  have  received  of  Messrs.  Kinkeads 
the  invoice  amount.  Nothing  lias  been  dis- 
closed to  show  that  he  has  received  any 
damage  in  consequence  of  being  deprived  of 
the  power  of  stopping  in  transitu,  or  that  any 
necessity  existed  for  the  exercise  of  that  right. 
Even  if  his  equitable  lien,  or  right  of  stopping 
in  transitu,  were  destroyed  by  the  act  of  the 
master,  yet  I  very  much  question  whether  the 
remedy  therefor  would  be  upon  the  contract  ; 
as  I  am  inclined  to  think  redress  for  that  in- 
jury must  be  sought  in  a  special  action  on  the 
case,  or  in  an  action  of  trover.  Inasmuch, 
then,  as  Potter  could  not  have  recovered  the 
amount  of  the  bill  of  lading  and  invoice,  in 
the  original  action  against  Briggs,  damages 
ought  not  to  have  been  allowed  him,  in  this 
action,  on  that  account.  I  am  of  opinion, 
therefore,  that  a  new  trial  must  be  awarded, 
with  costs  to  abide  the  event  of  the  suit. 

THOMPSON,  J.  The  principal  question  aris- 
ing out  of  this  case  is,  whether  Potter,  the 
plaintiff  in  this  action,  could  have  maintained 
an  action  against  Briggs  on  the  bill  of  lading 
signed  by  the  latter.  To  say  that  he  could  not, 
appears  *to  me  so  repugnant  to  the  [*225 
general  rules  of  law  relative  to  the  rights  of 
parties  arising  out  of  special  contracts,  that  I 
should  require  the  most  unequivocal  and  bind- 
ing authority  to  lead  me  to  adopt  such  a  con- 
clusion. The  bill  of  lading  specified  that  the 
foods  were  shipped  by  Potter,  and  were  to  be 
elivered  to  Messrs.  Richard  &  George  Kin- 
kead, at  Kingston,  Jamaica,  or  their  assigns, 
they  paying  freight.  It  is  true  the  invoice 
stated  the  shipment  to  be  for  account  and  risk 
of  the  Messrs.  Kinkeads.  But  the  master's 
contract,  by  his  bill  of  lading,  was  made  with 
Potter  ;  and  the  stipulation  on  his  part  was  to 
deliver  the  goods  to  the  consignees,  they  pay- 
ing freight  ;  and  it  does  not,  I  think,  lie  in  his 
mouth  to  call  in  question  the  right  of  property, 
as  between  consignor  and  consignee.  There 
appears  some  little  confusion  and  contradiction 
in  the  reported  cases  and  decisions  on  this 
subject.  In  the  case  of  Erans  v.  Martlett  (1 
Ld.  Raym.,  271)  it  appears  to  be  laid  down  as 
a  general  rule,  that  if  goods  be  consigned  by 
bill  of  lading  to  A,  he  is  the  owner,  and  must 
bring  the  action  against  the  master  of  the  ship, 
if  the  goods  be  lost.  The  same  rule  appears 
to  have  been  adopted  in  the  case  of  Dawes  v. 
Peck  (8  Term  Rep. ,  330),  and  the  court  there 
seem  to  think  the  right  of  action  vested  in  the 
party  who  was  to  pay  the  freight,  whether  it 
be  consignor  or  consignee.  Lord  Keuyon  says 
the  only  case  where  the  consignor  can  maintain 
the  action  is  where  he  is  answerable  for  the 
price  of  the  carriage.  Yet  in  the  case  of  Moore 
et  al.  v.  Wilson  (1  Term  Rep.,  759),  the  payment 
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of  the  price  of  carriage  was  not  considered  the 
criterion  bv  which  to  determine  the  right  of 
action.  The  action  there  was  by  the  consignor 
against  the  carrier  ;  and  it  was  alleged  in  the 
declaration  that  the  plaintiffs  were  to  pay  for 
the  carriage  of  the  goods  ;  but  on  the  trial  it 
appeared  that  the  consigner  was  to  pay.  Mr, 
Justice  Duller  nonsuited  the  plaintiff,  but  the 
nonsuit  was  afterwards  set  aside,  and  Buller 
said  he  had  been  mistaken  in  point  of  law  ;  for 
whatever  might  have  been  the  contract  be- 
tween the  vendor  and  vendee,  the  agreement 
for  the  carriage  was  between  the  carrier  and 
the  vendor.  And,  in  the  case  of  Davis  &  Jor- 
dan v.  James  ^5  Burr.,  2680),  the  consignors 
2  2O*]  *were  permitted  on  the  trial  to  maintain 
their  action  against  the  common  carrier.  The 
plaintiffs  recovered,  and  on  a  motion  for  a  new 
trial  it  was  urged  that  the  consignee  only  could 
maintain  the  action  ;  but  Lord  Mansfield  said 
there  was  neither  law  nor  conscience  in  the 
objection.  The  vesting  of  the  property  may 
differ  according  to  the  circumstance  of  cases, 
but  it  does  not  enter  into  the  present  question. 
This  is  an  action  upon  the  agreement  between 
the  plaintiffs  and  the  carrier.  The  plaintiff 
was  to  pay  him  ;  the  action  is  properly  brought 
by  the  person  who  agreed  with,  and  was  to  pay 
him.  If  the  payment  of  the  freight  be  an  im- 
material circumstance  in  determining  the  right 
of  action  upon  the  bill  of  lading,  according  to 
the  decision  in  the  case  of  Moore  et  al.  v.  Wilson, 
before  cited,  then  the  case  of  Davis  &  Jordan 
v.  James  goes  the  full  length  of  giving  the 
consignor  a  right  of  action,  founded  on  the 
agreement  contained  in  the  bill  of  lading.  That 
the  payment  of  freight  cannot  effect  the  rights 
of  the  consignor,  appears  to  me  manifest ; 
that  is  a  matter  of  arrangement  between  the 
consignor  and  consignee  ;  and  the  reason  why, 
by  the  bill  of  lading,  according  to  the  usual 
course  of  business,  the  consignee  is  to  pay  the 
freight,  is  because  none  is  due  until  the  de- 
livery of  the  goods.  Upon  the  whole,  consid- 
ering the  contradictions  that  appear  in  the 
books  on  this  question,  I  think  it  more  analo- 
gous to  the  general  rules  of  law  applicable  to 
contracts,  to  adopt  the  decisions  which  give  a 
right  of  action  to  the  party  with  whom  the 
contract  was  made  ;  and  must  still  retain  the 
opinion,  expressed  by  me  upon  the  trial,  that 
Potter  had  a  good  cause  of  action  against 
Briggs  upon  the  bill  of  lading. 

With  respect  to  my  having  misdirected  the 
jury,  in  telling  them  that  if  the  sheriff  had 
been,  in  their  opinion,  guilty  of  fraud,  in 
making  the  return  he  did  on  the  writ,  it  was 
matter  of  aggravation,  I  have  only  to  observe 
that  if  the  idea  communicated  to,  and  received 
by  the  jury,  was,  that  they  might  give  what  is 
commonly  called  smart  money,  beyond  the 
actual  damages  of  the  plaintiff,  it  was  un- 
doubtedly incorrect.  But  I  am  satisfied  that 
227*]  no  such  idea  was  communicated  *by 
me,  or  understood  by  the  jury  ;  for  they  had 
just  been  told  that  they  might  give  the  plaint- 
iff's whole  demand,  or  less,  according  as  they 
should  judge  that  the  circumstances  of  the 
case  would  warrant,  but  there  is  nothing  that 
will  afford  the  inference  that  they  were  told 
they  might  give  more.  Nothing  more  could 
have  been  understood  by  the  expressions  used 
than  that  if  the  sheriff  had  been  guilty  of 
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fraud  in  making  the  return,  he  must  have  done 
it  with  a  view  to  defeat  the  plaintiff's  remedy 
against  him  for  the  escape,  and  could  not, 
therefore,  stand  before  the  jury  in  a  very  favor- 
able point  of  view.  The  amount  of  the  ver- 
dict shows  that  the  remarks  had  not  much  in- 
fluence on  the  jury  in  estimating  the  damages. 
My  opinion,  therefore,  is,  that  a  new  trial 
ought  not  to  be  granted. 

LIVINGSTON,  J.  The  contract  to  deliver  the 
goods  having  been  made  with  Potter,  must 
confer  on  him  a  right  of  action  for  their  non- 
delivery. It  would  be  without  example  to 
deny  a  party  to  whom  an  express  promise  is 
made,  whether  as  trustee  or  in  his  own  right, 
a  remedy  for  its  violation.  This  would  pro- 
duce the  singular  case  of  a  party's  having  a 
right  to  break  an  engagement,  without  respon 
sibility  to  him  with  whom  it  is  made,  merely 
because  it  is  possible  some  other  person  may 
have  a  remedy  against  him  ;  or,  what  would 
be  more  strange,  it  would  make  the  very  act 
which  consummates  the  bargain  between  the 
shipper  and  master,  that  is,  the  delivery,  de- 
stroy the  remedy  of  the  former  on  the  con- 
tract. To  whom  the  goods  belong  is  of  no  im- 
portance, if  it  be  once  conceded,  which  can- 
not be  controverted,  that  the  right  of  prop- 
erty may  be  in  one,  while  another,  by  express 
agreement,  may  have  a  remedy  for  some  neg- 
ligence or  misconduct  in  relation  to  it.  What- 
ever, therefore,  may  have  been  the  right  of 
the  consignees  in  this  instance,  Briggs  cannot 
contest  that  of  the  plaintiff,  founded  as  it  is, 
on  his  own  written  agreement.  Nor  can  any- 
one be  injured  by  a  right  of  action  for  the 
same  wrong  subsisting  in  different  persons  at 
the  same  time  (which,  however  inconvenient, 
must  sometimes  happen),  as  a  recovery  by  one 
will  always  bar  the  other's  claim.  But  a  right 
to  sue  the  master  is  not  only  *matter  [*228 
of  express  contract  here,  but  were  it  necessary 
or  proper  to  look  beyond  the  agreement  itself, 
I  should  say  that  it  was  a  valuable  one,  con- 
ferred on  the  plaintiff  by  the  bill  of  lading 
(not  one  of  which  he  held  merely  as  trustee), 
and  which  we  ought  not  to  deprive  him  of, 
under  an  idea  of  the  owner's  being  changed 
as  soon  as  the  goods  are  put  on  board.  That 
the  plaintiff  had  a  right  of  stopping  them  in 
transitu,  in  case  of  the  bankruptcy  of  the 
consignees,  is  conceded.  From  this  will  nec- 
essarily follow  the  right  of  suing  the  master 
in  the  same  event,  in  case  of  a  delivery  to  the 
consignees  after  notice  not  to  make  it,  or  for 
an  indemnity  for  any  misconduct  on  his  part. 
If  he  could  not,  on  such  occasion,  use  his  own 
name,  it  is  not  probable  the  bankrupt's  as- 
signees would  give  him  an  authority  to  sue  in 
theirs  ;  so  that,  were  the  master  ever  so  solv- 
ent, he  would  lose  all  recourse  against  him, 
and  be  obliged  to  come  in  under  the  commis- 
sion against  the  consignees.  In  Davis  &  Jor- 
dan v.  James  (5  Burr..  2080),  and  in  Moore  et 
al.  v.  Wilson  (1  Term.  Rep.,  659);  the  right  of 
a  consignor  to  sue  a  common  carrier  is  well 
settled ;  though  in  the  first  of  these  cases  some 
stress  be  laid  on  the  consignor's  paying  the 
carrier,  the  true  ground  which  is  there  taken 
and  the  one  on  which  it  ought  to  be  placed,  is 
that  of  the  agreement.  To  determine  in  whom 
"he  right  of  action  is,  it  is  better  to  look  to  the 
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party  to  whom  the  promise  is  made,  than  to 
the  person  from  whom  the  consideration  may 
proceed.  None  of  the  more  recent  cases  cited 
by  the  defendant  impair  these  authorities. 
That  of  Dawes  v.  Peck  (8  Term  Rep.,  330), 
which  looks  a  little  that  way,  recognizes  them 
both,  and  Buller  takes  particular  notice,  that  in 
those  cases  there  were  special  agreements  be- 
tween the  carrier  and  consignors,  which  did 
not  appear  in  the  case  then  decided.  I  take  no 
notice  of  several  other  cases  that  were  cited, 
because  they  only  relate  to  the  question  of 
stopping  goods  in  tranxitu,  and  are  wholly  im- 
pertinent to  the  one  before  us. 

Another  point  relates  to  the  damages,  which 
are  said  to  be  excessive.  On  the  proofs  before 
the  jury  I  should  not  have  agreed  to  so  large 
a  verdict.  But  they  were  the  proper  judges 
of  Briggs'  circumstances,  and  if  they  thought 
229*J  him  *able  to  pay,  the  sum  they  have 
given  is  not  extravagant,  it  being  about  one 
half  of  the  plaintiff's  demand  against  him.  I 
can  hardly  suppose  the  jury  gave  larger  dam- 
ages on  account  of  the  sheriff's  false  return. 
The  motion,  therefore,  for  a  new  trial,  must 
be  denied.  On  the  other  point  I  concur  in 
the  opinion  of  Mr.  Justice  Tompkins. 

KENT.  Oh.  J.,  and  SPENCER,  J.,  concurred 
in  the  opinion  delivered  by  Mr.  Justice  TOMP- 
KINS. 

New  trial  granted. 1 

Action  against  sheriff.  Cited  in — 7  Johns.,  193 ;  17 
Wend.,  546 ;  20  Wend.,  336 ;  31  N.  Y.,  256 ;  31  Barb., 
66  ;  38  Barb.,  23 ;  10  Abb.  Pr.,  22. 

Action  against  carrier.  Cited  in— 15  Wend.,  476 ;  12 
N.  Y.,  352 ;  47  N.  Y.,  39  ;  13  Barb.,  62  r  9  Bos.,  466 ;  8 
How.  (U.  S.),  439. 


M'lNTYRE  ».  BOWNE. 

Charter-Party — Deviation  at  Request  of  Char- 
terer— Barratry. 

M.  chartered  a  vessel  to  A.  &  B.  for  a  particular 
voyage,  reserving  half  the  cabin  and  certain  priv- 
ileges for  the  master  and  mate ;  and  covenanted  to 
hire  and  pay  the  master  and  crew,  and  furnish  them 
with  all  provisions,  &c.  The  master,  at  the  request 
of  B.,  who  was  on  board,  went  out  of  the  course  of 
the  voyage,  and  the  vessel  was  captured  by  a  Span- 
ish privateer.  It  was  held  that  M.,  notwithstanding 
the  charter-party,  continued  owner  of  the  vessel 
for  the  voyage,  and  that  the  deviation  amounted  to 
an  act  of  barratry  in  the  master,  for  which  the  in- 
surers on  the  vessel  were  liable.* 

Citations-2  Atk.,  621 ;  Cowp.,  142 ;  Marsh.,  455, 
456. 

THIS  was  an  action  on  a  policy  of  insurance 
dated  the  26th  of  June,  1801.  on  the  ves- 
sel called  the  Marcus,  valued  at  $3,400,  on  a 
voyage  "  from  New  York  to  Trinidad,  and 
from  thence  back  to  New  York,  with  liberty 
to  stop  and  trade  at  Curacoa."  The  cause 
was  tried  at  the  New  York  sittings  on  the 

1.— See  Ludlow  et  ol.v.Bowne  &  Eddy,  ante,  1  and 
Abbott,  3d  ed.,  351,  part  3  ch.  8,  sec.  9. 

*Hooe  v.  Groverman,  1  Cranch,  214 ;  Macrider  v. 
The  Chesapeake  Ins.  Co.,  8  Cranch,  49 ;  Gracie  v.  Pal- 
mer, 8  Wheat.,  605 ;  Clarkson  v.Edes,  4  Cow.  Rep.,  470. 


NOTE.— As  to  barratry,  see,  generally,  8  Johns.,  272, 
note. 
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24th  day  of  April,  1805,  before  Mr.  Justice 
Thompson,  when  the  jury  found  a  verdict  for 
the  plaintiff. 

The  plaintiff  claimed  for  a  total  loss  by  bar- 
ratry of  the  master.  The  broker  testified  that 
at  a  meeting  between  the  assurer  and  assured, 
the  latter  claimed  for  a  total  loss  by  barratry, 
and  exhibited  the  protest  of  the  captain  ;  that, 
though  no  formal  abandonment  was  made,  he 
regarded  it  *s  understood  and  admitted  by  the 
parties,  who  agreed  that  a  new  insurance 
should  be  effected  on  the  vessel  from  Mara- 
caibo  to  New  York,  for  the  benefit  of  whom- 
ever it  might  concern,  and  without  prejudice 
to  the  plaintiff's  claim  on  the  defendant. 

The  plaintiff  was  owner  of  the  vessel,  and, 
by  a  charter-party,  dated  the  13th  of  June, 
1801,  he  granted  and  let  to  freight  the  said 
vessel,  to  two  persons  of  the  name  of  Aken 
&  Brice,  excepting  one  half  of  the  cabin,  the 
privilege  for  twenty  barrels  for  the  master 
and  mate,  and  so  much  of  the  hold  and  fore- 
castle as  was  necessary  for  the  accommodation 
of  the  master  and  crew,  provisions,  &c. 
*The  voyage  described  in  the  charter-  [*23O 
party  was  the  same  as  that  mentioned  in  the 
policy.  The  plaintiff  covenanted  to  have  the 
vessel  ready,  and  to  receive  alongside  such 
cargo,  contraband  goods  excepted,  as  Aken  & 
Brice  should  tender,  and  the  vessel  could  con- 
veniently carry,  and  to  proceed  on  the  voyage 
described,  and  that  the  master  and  crew 
should  assist  in  landing  the  cargo,  &c.  The 
owner  of  the  vessel  was  also  to  hire  the  mas- 
ter and  crew,  and  pay  all  their  wages,  and  the 
expenses  for  the  voyage. 

The  charter-party  contained  the  usual  cov- 
enants, on  the  part  of  Aken  &  Brice,  as  to 
providing  the  cargo  and  demurrage ;  the 
whole  freight  was  to  be  paid  at  New  York  on 
the  delivery  of  the  return  cargo.  The  vessel 
went  to  Trinidad  ;  and  while  proceeding,  on 
her  return  from  that  island  towards  Curacoa, 
the  master,  at  the  request  of  Brice,  who  was 
on  board  and  acted  as  supercargo,  changed 
his  course  and  went  to  a  port  on  the  Spanish 
Main.  On  its  being  first  proposed  by  Brice, 
the  master  objected,  as  being  against  his  or- 
ders ;  but  on  Brice's  agreeing  to  pay  him  $100, 
and  to  indemnify  him  and  the  owners  of  the 
vessel,  he  consented  to  go  to  Laguria.  The 
master  then  went  to  Caballo,  but  was  ordered 
the  next  day  to  depart,  and,  afterwards,  being 
near  Curacoa,  he  was  captured  by  a  Spanish 
privateer,  and  carried  into  Maracaibo,  where 
the  vessel  was  libeled  by  the  captors,  but  was 
afterwards  released.  The  supercargo  there- 
upon sued  for  damages,  and  the  captors  then 
appealed  from  the  sentence  of  acquittal.  The 
cargo  was  taken  and  sold,  and  the  proceeds 
deposited  in  the  king's  treasury  until  the  de- 
termination of  the  appeal.  The  vessel  being 
restored,  the  master  sailed  from  Maracaibo, 
leaving  Brice  there.  The  protest  of  the  cap- 
tain, which  had  been  exhibited  among  the 
preliminary  proofs,  was  stated  in  the  case ; 
and  he  declared  that  he  went  to  Caballo  in 
consequence  of  the  request  of  Brice,  and  his 
express  promise  to  indemnify  both  him  and  the 
owners  from  all  the  consequences  of  the  de- 
viation from  the  voyage  *mentioned  [*23 1 
in  the  charter-party ;  and  he  entered  his  pro- 
test at  Maracaibo  against  the  acts  of  Brice. 
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The  judge,  in  bin  charge  to  the  jury,  stated 
the  inclination  of  1m  opinion  to  be  that  the 
plaintiff,  not  Aken  &  Brice,  must  be  consid- 
ered as  the  owner  of  the  vessel  for  the  voyage  : 
and  if  so,  the  plaintiff  was  entitled  to  recover  for 
the  barratry  of  the  master  ;  otherwise,  it  was 
a  deviation  which  discharged  the  defendant 
from  the  contract ;  but  he  left  it  to  the  jury  to 
decide  who  was  the  owner.  On  giving  their 
verdict,  the  jury  declared  that  they  considered 
the  plaintiff  as  "owner  for  the  voyage. 

Mr.  Hoffman,  for  the  defendant.  Two 
questions  arise  in  this  cause  :  1.  Whether  an 
abandonment  and  sufficient  preliminary  proofs 
were  made  prior  to  the  commencement  of  this 
suit.  2.  Who  was  the  owner  of  the  vessel, 
pro  hoe  vice  f 

1.  The    protest    of    the    master,   received 
among  the  preliminary  proofs,  negatives  the 
facts  of  barratry,  and  the  defendant  ought  to 
be  bound  by  that  evidence.     The  testimony 
of  the  broker  does  not  prove  any  written  or 
parol  abandonment,  but  merely  that,  from  the 
conversation  between  the  parties,  he  under- 
stood that  there  was  an  abandonment  for  a 
total  loss. 

2.  The  most  important  question  is,  who  is 
to  be  considered  as  the  owner  of  the  vessel  for 
this  voyage  ?    The  charter-party  is  not  a  mere 
covenant  to  carry  the  goods  of  Aken  &  Brice  ; 
the  vessel  is  let  to  freight  for  the  voyage.     In 
the  case  of  VeUeijo  v.    Wlieekr  (Cowp.,  143  S. 
C.,  Loft,  631).  the  person  to  whom  this  vessel 
was  chartered  was  considered  as  the  owner, 
pro  hac  vice  ;   and  Justice  Aston  observes  that 
where  there  is  a  deviation  with  the  consent  of 
the  owner  of  the  vessel,  and  the  master  is  not 
acting  for  his  own  private  interest,  it  is  noth- 
ing but  a  deviation  with  the  consent  of  the 
owner,  and  the  underwriter  is  excused.  Where 
a  ship  is  let  out    to   freight    generally,   the 
freighter  is  considered  as  the  owner  for  that 
voyage.     (Marshall,  454  ;   Cowp.,  155;  Park, 
89).     And  Millar  (Millar  on  Insurance,  p.  168), 
in  distinguishing  between  the  freighter  and 
232*]  the  mere  shipper  of  goods,"  *remarks 
that  the  freighter  either  appoints  or  approves 
of  the  master,  and  superintends  the  whole  ad- 
venture, and  may  not  improperly  be  consid- 
ered as  the   temporary  owner  of   the  ship. 
Here  Aken  &  Brice  had  the  direction   of  the 
voyage,  and  must  be  considered  the  temporary 
owners.     If  they  did  not  appoint  they  ap- 
proved of  the  master,  and  had  the  direction 
of  him  in  relation  to  the  voyage.     If  a  vessel 
is  let  to  a  single  person,  it  is  sufficient  to  con- 
stitute him  the  freighter,  or  owner  pro  hac 
vice.     (Millar,  174.)    As  to  to  the  case  of  Par- 
ish y.  Crawford  (2  Str.,  1251  ;   Abbott,  p.  16), 
which  may  be  cited  on  the  other  side,  it  may 
be  remarked  that  the  authority  of  that  case  is 
greatly  shaken,  if  not  destroyed  bv  more  re- 
cent determinations.      ( Abbott,  1§,  James  v. 
Jonex,  3  Esp.  N.  P.  Cas. ,  27.)    It  can  scarcely 
be  applicable  to  the  present  case,  which  is  on 
a  policy  of  insurance. 

Messrs.  Pendleton  and  Benson,  for  the  plaint- 
iffs. The  material  question  is,  who  is  to  be 
considered  as  owner,  in  order  to  determine 
against  whom  the  crime  of  barratry  is  com- 
mitted ?  Barratry  is  any  species  of  fraud, 
deceit  or  cheating,  by  the  master  or  mariners, 
with  intent  to  injure  or  defraud,  the  owners. 
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(Marshall,  442,  445,  449;  VeUeijo  v.  Wheeler, 
Cowp.,  155  ;  Ross  v.  Hunter,  4  Term  Rep.,  33; 
Moss  v.  Byrom,  6  Term  Rep.,  879.)  It  is  an 
act  committed  by  the  master,  in  violation  of 
his  duty,  in  the  relation  in  which  he  stands  to 
the  owners  of  the  ship.  The  master  is  re- 
sponsible for  his  conduct  to  the  person  who 
appoints  him.  This  responsibility  furnishes 
the  true  criterion  of  ownership,  as  to  the  ques- 
tion of  barratry,  In  the  case  of  Parish  v.  Crow- 
ford  (2  Str.,  257),  this  principle  is  recognized, 
and  the  true  distinction  is  taken  to  be,  that  he 
who,  by  the  contract,  has  the  appointment  of 
the  master,  is  to  be  considered  as  owner,  and 
liable  for  the  acts  of  the  master.  This 
establishes  the  relation  of  owner  and  mas- 
ter, the  violation  of  the  duties  of  which 
relationship,  on  the  part  of  the  master,  con- 
stitutes barratry.  The  plaintiff  hired  the  mas- 
ter and  crew  for  the  voyage,  paid  all  their 
wages,  and  furnished  them  with  all  the  pro- 
visions and  necessaries  for  the  voyage.  Aken. 
&  Brice  had  no  control  over  the  master.  The 
vessel  was  merely  let  to  them  to  carry  their 
goods,  reserving  certain  privileges  for  the  mas- 
ter and  mate,  and  a  part  of  the  vessel  for  the 
accommodation  of  the  *master  and  [*233 
crew.  The  ship  was  not  transferred  to  Aken 
&  Brice.  It  was  a  mere  covenant  to  carry 
their  goods,  or  to  give  them  the  use  of  the  ves- 
sel for  that  voyage.  The  plaintiff  covenants 
that  certain  acts  shall  be  done  by  the  master 
and  crew  in  relation  to  the  goods  of  Aken  & 
Brice.  This  shows  that  the  plaintiff  had  the 
entire  direction  and  control  of  the  master  and 
crew,  and  that  this  was  a  mere  agreement  for 
the  carriage  of  the  goods.  Suppose  Brice  had 
not  been  on  board,  would  not  the  plaintiff 
have  been  responsible  to  the  shippers  for  the 
misconduct  of  the  master  ?  Could  any  action 
be  maintained  against  Aken  &  Brice  for  the 
master's  misconduct  ?  In  Pariah  v.  Craicford 
the  appointment  of  the  master  was  considered 
as  decisive  of  the  ownership,  and  that  such 
owner  was  liable  to  third  persons  for  the  acts 
of  the  master.  Now,  what  will  make  him 
liable  to  third  persons  as  owner,  for  the  acts  of 
the  master,  will  constitute  him  the  owner,  so 
as  to  be  entitled  to  his  indemnity  on  the  policy 
of  insurance.  The  barratry,  in  this  case,  con- 
sisted in  a  willful  and  direct  breach  of  orders. 
But  who  was  entitled  to  give  those  orders,  and 
from  whom  did  the  master  receive  them  ? 
From  the  plaintiff,  not  from  Aken  &  Brice. 
Some  confusion  has  arisen  as  to  the  precise 
meaning  of  the  word  "  chartering."  Where  a 
person  lets  the  whole  of  his  vessel,  so  that  the 
hirer  has  the  entire  possession  and  control, 
this  is  properly  a  charter-party.  The  right  of 
possession  for  the  time  is  gone,  as  in  the  case  of 
the  lease  of  a  house  for  a  term  of  years;1  the 

1.— In  VeUeijo  v.  Wheeler  (Loft,  040,  &41),  Lord 
Mansfield  observes,  "  A  good  deal  depends  on  the 
nature  of  the  agreement,  by  the  charter-party, 
whether  it  is  an  agreement  between  the  owners  and 
freighters  that  the  ship  shall  go  to  a  particular 
place,  or  whether  it  is  a  letting  of  the  snip  to  the 
freighters."  "  It  is  material  when  a  ship  fa  let  to 
freight,  whether  the  owners  of  the  goods  have  not 
the  directions :  if  it  be  let,  as  a  house,  to  a  freighter, 
then  the  freighter  is  the  owner ;  if,  on  the  other 
hand,  it  is  only  a  covenant  between  them  that  the 
ship  shall  go  that  voyage  for  the  freighter,  then  it 
is  only  like  a  hackney  coach,  and  the  freighter  has 
only  the  use  for  his  goods,  not  the  direction." 
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hirer  is  the  complete  owner  for  the  time,  and 
the  lessor  cannot  take  possession.  But  in  the 
loose  and  common  acceptation  of  the  word 
*234]  "  chartering,"  it  is  *meant  the  letting 
a  vessel  to  freight  to  carry  goods.  This  is  the 
present  case,  and  is  like  advertising  a  general 
ship  for  freight,  with  certain  restrictions  as  to 
time,  &c.  In  either  case  the  ownership  would 
remain  entire,  and  the  owner  would  be  obliged 
to  furnish  a  master  and  crew.  In  case  of  a 
general  ship,  it  is  not  usual  to  have  a  deed,  or 
charter-party  ;  separate  bills  of  lading  or  con- 
tracts are  made  with  the  separate  shippers. 
The  signing  a  charter-party,  in  the  present  case, 
can  make  no  difference  as  to  the  question  of 
ownership.  Might  not  the  plaintiff  have  main- 
tained trover  against  a  third  person,  who  had 
wrongfully  obtained  possession  of  this  vessel 
during  the  voyage  ?  If  the  goods  had  been 
spoiled,  would  he  not  have  been  answerable 
for  the  damage  ?  Had  not  the  plaintiff  a  right 
to  abandon  the  ship  during  the  voyage,  and  to 
transfer  his  right  of  possession  to  the  insurer  ? 
In  short,  are  not  all  the  indicia  and  incidents 
of  ownership  to  be  found  with  the  plaintiff  ? 
It  is  said,  that  the  authority  of  the  case  of 
Parish  v.  Crawford  has  been  weakened  by  that 
of  James  v.  Jones  (3  Esp.  N.  P.  Cas.,  27).  But 
it  does  not  appear  how  the  vessel  was  char- 
tered in  that  case.  It  is  a  short  note  of  a  Nisi 
Prius  decision,  and  not  entitled  to  much  at- 
tention. With  deference  to  Lord  Kenyon,  it 
may  be  observed  that  the  true  point  of  inquiry 
was,  not  who  was  the  charterer,  but  who  ap- 
pointed the  master  and  gave  him  his  authori- 
ty. If  the  master  let  the  vessel  without  any 
authority  from  the  owner,  there  could  be  no 
privity  of  contract  between  him  and  the  ship- 
pers of  goods.  In  the  case  of  Paul  v.  Birch  (2 
Atk.,  622),  Lord  Hardwick  takes  the  dis- 
tinction made  in  Parish  v  Crawford.  He  says: 
"The  money  paid  to  the  owner  of  the  ship 
was  improperly  termed  freight :  it  was  rather 
for  the  hire  of  the  ship,  as  the  freighter  was  at 
liberty  to  appoint  the  master  and  mariners." 
In  the  case  of  Moss  v.  Byrom  (6  Term  Rep., 
379),  which  is  strongly  in  point,  the  plaintiff 
had  hired  the  ship  of  the  owner  for  a  particular 
voyage.  The  master  took  out  letters  of  marque, 
without  intending  to  use  them,  except  in 
self-defense  ;  but  during  the  voyage,  having 
gone  out  of  his  course  in  order  to  take  a  prize, 
such  conduct  was  held  to  be  barratry,  because 
*235]  *against  his  instructions,  and  contrary 
to  his  duty  to  the  owner  of  the  ship,  who  was 
responsible  to  the  freighter  for  any  loss  hap- 
pening in  consequence  of  this  act.  There  ap- 
pears to  be  some  confusion  in  the  case  of 
VeUeijo  v.  Wheeler; '  but  if  attentively  ex- 
amined, it  will  appear  that  Darwin  had  the 
entire  control  of  the  ship,  and  the  circum- 
stance of  his  being  the  general  freighter,  and 


having  the  direction  and  control  of  the  vessel, 
was  considered  as  decisive  of  his  ownership, 
pro  hoc  vice.  (Marshall,  455,  456.)  Though  the 
precise  question  now  before  the  court  did  not 
arise  in  the  case  oiKendrick  v.  Delafield  (2  Caines, 
67),  as  the  original  owner  had  parted  with  the 
possession  and  control  of  the  vessel,  yet  the 
general  principle  now  contended  for  was  rec- 
ognized by  the  court. 

Mr.  Harison,  in  reply.  1.  The  insured,  if 
he  means  to  sue  for  a  total  loss,  must  comply 
with  one  of  the  terms  of  his  contract,  and 
exhibit  his  proofs  thirty  days  before  the  com- 
mencement of  his  action.  The  only  evidence 
offered  in  this  case  was  the  protest  of  Ihe  mas- 
ter, which  does  not  prove  a  barratry.  There 
should  be  proof  of  the  very  loss  for  which  he 
means  to  claim  an  indemnity,  otherwise  this 
clause  in  the  policy  would  be  perfectly 
nugatory.  The  silence  of  the  insurers  is  not 
to  be  construed  into  an  admission  of  satisfac- 
tory proofs.  Neither  the  protest,  nor  other 
papers  produced,  contain  *a  proof  of  [*236 
barratry.  The  fact  for  a  new  insurance  is  not 
equivalent  to  an  assent  on  the  part  of  the  in- 
surers to  the  sufficiency  of  proofs.  It  was  a 
mere  temporary  arrangement,  made  to  secure 
the  property  for  whomsoever  it  might  concern. 
Though  this  is  a  point  of  inferior  importance 
in  the  cause,  yet  the  court  ought  to  give  effect 
to  the  clause  in  the  policy  requiring  these  pre- 
liminary proofs,  or  it  may  as  well  be  struck 
out,  as  a  useless  provision. 

2.  If  Aken  &  Brice  were  the  owners  of  this 
vessel,  pro  hac  vice,  their  consent  renders  the 
act  of  the  master  a  mere  deviation.  If  M'Intyre 
be  the  owner,  then  the  deviation  amounts  to 
barratry.  This  is  a  point  of  considerable 
moment,  and  attended  with  some  difficulty  and 
embarrassment,  on  account  of  the  apparent 
obscurity  in  the  authorities  which  have  been 
cited  on  the  subject.  Ownership  may  exist  in 
different  persons,  at  the  same  time,  for  dif- 
ferent purposes.  In  regard  to  land,  the  lessor 
is  considered  as  owner  for  one  purpose,  as  in 
case  of  waste ;  and  the  lessee  for  another,  in 
regard  to  his  term.  The  plaintiff,  as  a  general 
owner,  could  have  his  right  of  action,  after 
the  termination  of  the  voyage,  against  Brice, 
for  any  mismanagement,  or  misuse  of  the  ves- 
sel. It  does  not  follow,  however,  that  he  is  to 
be  considered  as  owner  in  every  case.  Though 
as  general  owner  he  has  let  the  vessel,  yet,  for 
some  purposes,  and  particularly  in  regard  to 
insurance,  Aken  &  Brice  may  be  considered 
as  owners,  pro  hac  vice.  None  of  the  writers 
on  insurance  have  cited  the  case  of  Parish  v. 
Crawford;  neither  Park,  Millar,  nor  Marshall, 
though  the  latter  published  his  Treatise  the 
same  year  in  which  Abbott's  book  appeared. 
It  is  very  remarkable,  considering  the  great 
industry  and  research  of  these  writers,  that 


1.— Some  of  the  facts  in  the  case  of  Velleljo  v. 
Wheeler  are  not  correctly  stated  by  Cowper.  By- 
recurring  to  the  report  of  the  same  case  in  Loft,  631, 
and  to  the  other  books  in  which  it  is  mentioned, 
the  facts  will  be  found  to  be  these :  One  "Willes  was 
the  absolute  owner  of  the  vessel,  of  which  Browne 
was  the  captain;  Browne  chartered  the  vessel  to  Dar- 
Tvin,  for  a  voyage  from  London  to  Seville,  who  put 
her  up  as  a  general  ship,  and  Velleijo  and  others 
were  the  shippers  of  goods.  The  captain  went  to 
Guernsey,  and  took  in  brandy,  with  an  intention 
to  smuggle  it.  The  jury,  under  the  direction  of  Mr. 
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Justice  Ashhurst,  found  that  the  captain  went  to 
Guernsey  with  the  privity  of  Willes,the  owner  of  the 
vessel,  but  without  the  privity  of  Darwin,  who  was 
owner  pro  hoc  vice,  under  the  charter-party.  Buller 
states,  positively  (Cowper,  162),  that  Darwin  did 
appoint  the  master  for  this  voyage  :  and  from  the 
expression  used  by  Lord  Mansfield,  that  fact  is 
fairly  to  be  inferred.  "  The  question,"  his  lordship 
observes,  "is,  what  is  the  ground  of  complaint 
against  the  master?  He  had  agreed  to  go  on  a  voy- 
age from  London  to  Seville ;  Darwin  trusts  he  will 
set  out  immediately."  Cowper,  155.  See  Loft,  645. 
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this  case,  if  it  had  any  application  to  the  sub- 
ject of  insurance,  sh'ould  have  been  wholly 
overlooked  by  them.  It  may  fairly  be  inferred, 
that  they  considered  it  as  applicable  only  be- 
tween the  shippers  of  goods  and  ship  owners. 
But,  supposing  it  was  applicable  to  a  case  of 
insurance,  it  may  be  said  that  it  was  decided 
when  the  science  of  commercial  law  in  En- 
gland was  in  its  infancy,  and  that  it  has  been 
2JJ7*]  overruled  by  the  recent  decision  *of 
Lord  Kenyon,  in  the  case  of  James  v.  Jones  (3 
Esp.  N.  P.  Cas.,  27).  True,  that  was  a  de- 
cision at  Nisi  Prim,  but  it  was  made  by  a  very 
learned  and  experienced  judge ;  and  it  does 
not  appear  that  any  application  was  ever  made 
for  a  new  trial,  or  that  the  correctness  of  his 
opinion  has  ever  been  questioned.  The  case 
of  Vetteijo  v.  Wheeler  (Cowp.,  148),  is  the  lead- 
ing case  on  this  subject,  in  relation  to  insur- 
ance. Browne  chartered  the  vessel  to  Darwin 
for  a  voyage,  not  for  a  term  of  years.  It  was 
a  general  ship,  put  up  for  a  voyage  from  Lon- 
don to  Seville.  A  person  may  take  up  the 
whole  vessel  as  a  general  ship,  or  he  may 
charter  her,  which  is  different.  It  is  better 
to  take  a  charter-party  than  to  fill  up  a  vessel 
as  a  general  ship.  Browne,  the  master, 
was  not  appointed  by  Darwin,  who  had  the 
same  power  over  the  master  and  crew  that 
Aken  &  Brice  had  in  the  present  case.  Here 
is  a  charter-party  which  imports  a  hiring  for 
the  voyage ;  and  Aken  &  Brice  had  a  vested 
interest  in  the  vessel  for  the  voyage  ;  they  had 
a  perfect  right  to  go  on  board,  to  take  posses- 
sion of  the  vessel,  and  sail  in  her,  without  pay- 
ing anything  for  their  passage.  But  had  this 
been  a  mere  contract  for  the  carriage  of  goods, 
Aken  &  Brice  would  have  had  no  right  to  take 
possession  of  the  vessel.  The  reservation  of 
half  the  cabin,  and  the  privilege  of  the  master 
and  mate,  can  make  no  difference.  Aken  & 
Brice  were  no  less  the  owners,  pro  hoc  vice. 
They  took  possession  of  the  vessel  let  to  them 
by  the  plaintiff,  subject  to  this  reservation, 
which  is  a  matter  of  usage,  in  all  foreign  voy- 
ages. By  the  charter-party,  Aken  &  Brice  had 
the  order  and  direction  of  the  vessel.  They 
were  to  pursue  the  voyage  in  the  manner  they 
thought  best.  They  had  liberty  to  touch  and 
trade  at  Curacoa.  If  the  master  had  died, 
might  not  Brice  have  appointed  another  ?  If 
any  person  had  wrongfully  taken  possession 
of  this  vessel  during  the  voyage  might  not 
Aken  &  Brice  have  brought  their  action 
against  him  ?  The  general  freighter  is  clearly 
the  owner,  pro  hoc  vice.  The  general  affreight- 
ment, or  letting  to  hire  of  the  entire  vessel, 
is,  then,  the  true  criterion  of  ownership.  It  is 
the  principle  on  which  the  case  of  Vetteijo  v. 
Wlieeler,  and  all  the  subsequent  decisions,  are 
2JJ8*]  founded.  *A  lessee  for  years  is  owner 
of  the  land  during  the  term.  Suppose  he 
covenants  with  the  lessor  or  reversioner  that 
he  will  employ  a  particular  steward  or  servants 
on  the  farm  appointed  by  the  lessor,  would  he 
be  less  the  owner  on  that  account  ?  The  ap- 
pointment of  the  master  in  this  case,  by  the 
plaintiff,  does  not  vary  the  question.  Though 
appointed  and  paid  by  M'Intyre,  he  was  bound 
to  follow  the  directions  of  Aken  &  Brice,  dur- 
ing the  voyage.  In  the  case  of  Moss  v.  Byrom 
(6  Term  Rep.,  879),  which  has  been  cited  on 
the  other  side,  it  does  not  appear  that  either 
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party  assented  to  the  acts  of  the  master.  His 
cruising  was  an  act  perfectly  and  exclu- 
sively his  own.  The  plaintiffs  had  hired  the 
vessel  from  the  agent  of  the  owner,  for  a  trad- 
ing voyage:  and  it  being  a  charter,  or  general 
affreightment  of  the  ship,  the  plaintiffs  were 
deemed  owners,  pro  hoc  vice,  and  the  conduct 
of  the  master  was  regarded  as  barratry. 

THOMPSON  «/.,  delivered  the  opinion  of  the 
court : 

The  loss  claimed  in  this  case  is  for  the  bar- 
ratry of  the  master,  and  the  right  of  the  as- 
sured to  recover  will  depend  on  the  determina- 
tion of  the  question,  who  is  to  be  deemed 
owner  of  the  vessel  for  the  voyage?  It  is  not 
denied  that  the  conduct  of  the  master  amount- 
ed to  barratry,  provided  the  assured  is  to  be 
considered  as  owner  of  the  brig  for  the  voy- 
age insured.  The  plaintiff  was  the  owner, 
but  he  had  chartered  the  vessel  to  Aken  & 
Brice,  who,  it  is  contended,  must  be  con- 
sidered owners,  pro  hac  vice ;  and  the  acts  of 
the  master,  which  are  alleged  as  barratrous, 
having  been  committed  by  the  procurement, 
orders  and  directions  of  Brice,  one  of  the 
hirers,  would  not  constitute  barratry.  It  ap- 
pears that  the  assured  equipped  the  brig,  hired 
and  put  on  board  the  master  and  crew,  and 
paid  them,  furnished  the  provisions  and  other 
necessaries  for  the  voyage.  There  was  also 
excepted  out  of  the  charter  one  half  of  the 
cabin,  and  the  privilege  for  twenty  barrels,  on 
account  of  the  mate  and  captain,  and  so  much 
of  the  hold  as  might  be  necessary  for  the  ac- 
commodation of  the  master,  mariners,  pro- 
visions, water  and  fuel  for  the  crew.  Under 
such  circumstances  I  should  not  consider  Aken 
&  Brice  as  owners  for  the  voyage.  By  the 
*charter-party,  the  owner  of  the  vessel  [*239 
covenants  to  carry  and  deliver  the  goods  ;  he 
is,  therefore,  responsible  for  the  conduct  of 
the  master  and  the  crew  ;  and  if  there  be  a 
failure  of  delivery,  by  reason  of  their  miscon- 
duct, he  is  accountable.  The  plaintiff  retained 
the  control  and  management  of  the  vessel,  and 
was  bound  to  keep  her  furnished  with  a  com- 
petent crew.  Barratry  is  something  contrary 
to  the  duty  of  the  master  and  mariners  ;  the 
very  terms  of  the  definition  imply  that  it  must 
be  in  the  relation  in  which  they  stand  to  the 
owners,  who  are  their  employers,  and  whose 
orders  they  are  bound  to  pursue.  I  apprehend 
the  distinction  to  be,  that  where,  by  the  terms 
of  the  charter,  the  ship  owner  appoints  the 
master  and  mariners,  and  retains  the  manage- 
ment and  control  of  the  vessel,  the  charter  is 
rather  to  be  considered  as  a  covenant  to  carry 
goods  ;  but  where  the  whole  management  is 
given  over  to  the  freighter,  it  is  more  properly 
a  hiring  of  the  vessel  for  the  voyage,  and  in 
such  case  the  hirer  would  be  deemed  owner, 
pro  hac  vice.  (2  Atk.,  621,  Paul  v.  Birch.) 
This  appears  to  me  to  be  a  rational  distinction, 
and  one  that  is  in  no  way  contradicted,  but 
rather  supported,  by  the  case  of  Vetteijo  v. 
Wheeler  (Cowp.,  142;  Marsh.,  455,  456),  so 
much  relied  on  by  the  defendant's  counsel. 
According  to  Marshall's  report  of  that  case, 
the  court  laid  down  the  distinction  above 
taken,  and  considered  the  person  having  the 
control  of  the  vessel  as  owner  ;  that  if  a  ship 
be  let  out  generally  to  freight,  the  freighter  is 
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owner  for  that  voyage  ;  but  if  there  be  only  a 
covenant  to  carry  goods,  the  owner  of  the  ship 
would  have  the  direction  of  her,  and  the 
hiring  of  the  master  and  mariners.  In  Cow- 
per's  report  of  the  case,  it  is  stated  by  counsel, 
and  not  contradicted,  that  Darwin,  the 
freighter,  did  appoint  the  master  for  the  voy- 
age ;  and  Mr.  Justice  Aston,  in  delivering  his 
opinion,  says:  "  The  hulk  of  the  ship  belonged 
to  Willes,  but  he  had  nothing  to  do  with  it, 
having  chartered  it  to  Darwin,  and  so  the  jury 
did  right  in  considering  him  owner,  pro  lute 
vice.'" 

Another  question  raised,  though  not  much 
pressed  on  the  argument  of  this  case,  related 
to  the  sufficiency  of  the  preliminary  proofs. 
This  objection  appears  to  me  not  well 
24O*]  *taken.  The  claim  by  the  assured, 
when  he  abandoned,  was  for  a  loss  by  the  bar- 
ratry of  the  master,  and  he  exhibited  as  pre- 
liminary proof  of  that  loss,  a  paper  purport- 
ing to  be  the  heads  of  a  protest  by  the  master, 
and  also  a  letter  from  the  master  to  the  plaintiff. 
The  protest  states  how  Brice,  the  supercargo, 
interceded  with,  and  eventually  prevailed  on 
the  master  to  do  what  is  admitted  to  amount 
to  barratry.  In  addition  to  which  it  was 
proved  that  the  abandonment  was  for  barratry ; 
and  the  witness  understood  the  underwriters 
as  being  satisfied  with  the  preliminary  proofs 
which  had  been  exhibited,  and  it  was  there- 
upon agreed  between  the  parties  that  the 
plaintiff  might  make  a  further  insurance, 
without  prejudice  to  his  claims  against  the  de- 
fendant ;  and  that  if  the  insurers  on  the 
original  policy  were  liable,  such  new  insurance 
should  be  for  their  benefit.  Under  such  cir- 
cumstances, even  admitting  the  documents 
exhibited,  not  to  have  been  competent  prelim- 
inary proof,  I  should  consider  the  underwriter 
as  having  waived  his  claim  to  more  formal 
proof,  and  as  admitting  the  loss  as  stated  in 
the  heads  of  the  protest,  for  the  purpose  of 
bringing  up  the  question  whether  the  circum- 
stances would  warrant  a  recovery  for  barratry. 
It  would,  I  think,  be  extremely  rigorous  to 
turn  the  plaintiff  round  to  a  new  action  on 
account  of  an  objection,  which  must  be  con- 
sidered as  merely  formal. 

The  opinion  of  the  court,  therefore,  is,  that 
the  plaintiff  is  entitled  to  recover  as  for  a  total 
loss. 

Judgment  for  the  plaintiff.1 

Approved— 36  Mich.,  87. 

Cited  in— 8  Johns.,  276 ;  4  Cow.,  481 ;  78  N.  Y.,  51 ; 
11  Barb.,  507 ;  5  Sandf .,  100. 
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Marine  Insurance  —  Seaworthiness  —  Sudden 
Leak — Seaworthiness  a  Question  for  Jury — 
Demurrer  to  Evidence. 

If  a  vessel  be  seaworthy  at  the  time  of  her  sailing, 
and  afterwards  suddenly  spring  a  leak,  and  founder 

1— See  Earl  et  al.  v.  Howcroft  (8  East,  126). 


NOTE. — Seaworthiness.  See  S.  C.,  3  Johns.  Cos.,  76 ; 
also,  Silva  v.  Low,  1  Johns.  Cas.,  184;  Warren  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  231 ;  Barnewall  v. 
Church,  1  Cai.,  217,  and  notes. 
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without  any  stress  of  weather,  or  apparent  cause, 
it  is  a  loss  by  the  perils  of  the  sea,  and  the  insurers 
are  liable.  Whether  the  vessel  was  seaworthy  or 
not,  is  a  question  of  fact  for  the  jury  to  determine. 
On  a  demurrer  to  evidence,  the  court  will  infer 
every  fact  which  the  jury  could  have  done,  had  the 
cause  been  left  to  their  decision. 

Citations— Doug,  119;  2  H.  Bl.,  187;  Park,  222; 
Marsh,  365,  367 ;  Valin,  Vol.  II.,  103 ;  Ord.  de  la  Mar., 
tit.  du  Fret,  art.  12;  Eraerig.,  1,  374,  576,  591. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  the  31st  of  December,  1796,  on  the 
vessel  called  the  Peggy,  at  and  from  Turks 
Island  to  New  York.  The  plaintiff  declared 
for  a  total  loss,  by  the  perils  of  the  sea.  The 
cause  was  tried  at  the  New  York  sittings, 
April,  1805,  before  Mr.  Justice  Thompson  ;  and 
the  defendants  demurred  to  the  evidence  pro- 
duced on  the  part  of  the  plaintiff. 

The  mate  of  the  Peggy,  who  was  examined 
under  a  commission,  deposed  that  she  remained 
at  Turks  Island  three  days,  and  sailed  from 
thence  on  the  12th  of  November,  1796,  laden 
with  salt  for  New  York.  When  she  sailed 
from  that  island  she  was  in  every  respect  sea- 
worthy, and  competently  equipped.  In  the 
evening  of  the  day  of  her  departure  she  was 
boarded  by  a  boat  from  a  British  ship  of  war, 
the  Severn,  the  officers  of  which  took  out  three 
of  the  seamen  belonging  to  the  Peggy,  but 
promised  to  return  the  men,  or  send  an  an- 
swer. The  Peggy  lay  to  until  8  o'clock  P.  M., 
when  the  Severn  made  sail,  without  returning 
the  men  or  sending  an  answer.  The  captain 
of  the  Peggy  then  stood  to  the  northward,  in 
order  to  get  into  the  road  of  Turks  Island,  for 
the  purpose  of  procuring  three  seamen  to  re- 
place those  which  had  been  impressed,  and 
which  were  necessary  to  the  safe  navigation  of 
the  vessel.  About  1  o'clock  in  the  morning  of 
the  next  day,  the  mate  heard  the  watch  on 
deck  say,  that  the  vessel  was  water-logged  ; 
and  on  sounding  the  pump,  three  and  a  half 
feet  of  water  appeared  in  the  hold,  which  it 
was  believed  was  made  between  the  hours  of 
twelve  and  one,  as  the  witness  had  tried  the 
pumps  at  twelve,  and  found  the  vessel  tight. 
Every  endeavor  was  made,  without  effect,  to 
free  the  vessel ;  and  the  water  increasing  very 
rapidly,  signals  of  distress  were  made,  as  the 
vessel  was  near  the  island,  but  heavy  squalls 
of  wind  and  rain  prevented  their  receiving 
any  assistance.  The  crew,  finding  the  vessel 
ready  to  sink,  took  to  the  boat,  and  reached 
Salt  Key  Island,  to  the  leeward  of  grand 
Turks  Island.  The  Peggy  sunk  soon  after 
*they  left  her  ;  she  floated,  however,  [*242 
afterwards,  owing,  as  was  supposed,  to  the 
melting  of  the  salt;  and  the  crew  went  to  tow 
her  in,  and  found  some  wreckers  had  been  out 
and  stripped  her  of  her  sails,  rigging,  &c.,  but 
were  unable,  on  account  of  the  weather,  to  get 
her  into  Turks  Island.  The  witness,  on  his 
cross-examination,  further  deposed  that  the 
loss  was  occasioned  by  "  a  sudden  springing  a 
leak,  and  not  by  storms,  violent  winds,  cur- 
rents, or  accidents  of  the  sea."  It  further  ap- 
peared in  evidence  that  the  Peggy  was  built  of 
good  oak  timber,  at  Boston,  in  the  month  of 
November,  1794  ;  that  in  the  summer  of  1796, 
she  underwent  some  repairs  at  New  York,  and 
that  when  she  sailed,  about  the  first  of  August, 
1796,  from  New  York  to  the  West  Indies,  she 
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was  seaworthy.  The  defendants  admitted  that 
she  was  seaworthy  at  the  time  she  left  New 
York.  Another  witness  testified  that  in  the 
year  1800,  while  on  a  passage  from  New  York 
to  Great  Britain,  the  ship  of  which  he  was  the 
master  suddenly  filled  with  water,  and  found- 
ered immediately  after  she  was  abandoned. 
That  he  believed  the  ship  to  be  perfectly  staunch 
and  strong ;  that  such  an  accident  might 
happen  to  the  best  vessel;  and  it  might 
have  proceeded  from  her  striking  a  rock,  or 
sunken  logs,  or  from  having  been  struck  by  a 
fish. 

Mr'.  Pendteton,  for  the  defendant.  On  the 
former  motion  for  a  new  trial  in  this  cause, 
the  court1  unanimously  decided,  that  if  a  ves- 
sel suddenly  sinks,  without  any  visible  or 
adequate  cause  to  produce  such  an  effect,  the 
presumption  of  law  is  that  she  was  not  sea- 
worthy. This  principle  is  laid  down  by  Mar- 
shall (Treatise  on  the  Law  of  Insurance,  p. 
367),  and  Park  (System  of  Marine  Insurance, 
229),  on  the  authority  of  the  decisions  which 
have  taken  place  in  England.  The  same  doc- 
trine is  maintained  by  all  the  foreign  writers 
on  this  subject.  (Casaregis,  disc. ,  142,  n.  15  ; 
Valin.  art.  28,  29,  46,  p.  76,  98 ;  Emerig,  Vol. 
I.,  p.  575,  577,  580.)  In  France,  where,  by  a 
particular  ordinance,  a  previous  survey  is  nec- 
essary before  a  vessel  proceeds  on  her  voyage, 
it  has  been  held  that  such  survey  raised  a  pre- 
sumption that  the  vessel  was  seaworthy,  and 
proof  of  her  not  being  seaworthy  was 
243*]  *thus  thrown  on  the  insurers.  The 
insurers  are  responsible  only  for  accidents 
arising  from  the  perils  of  the  sea,  and  not  for 
any  latent  defect  of  the  ship.  The  declaration, 
in  the  present  case,  states  the  loss  to  have  hap- 
pened by  the  perils  of  the  sea ;  yet  the  depo- 
sition of  the  mate,  the  only  witness  as  to  the 
loss,  expressly  negatives  that  idea.  The  legal 
and  necessary  inference,  therefore,  is,  that 
she  was  not  seaworthy  at  the  time  the  voyage 
•commenced  at  Turks  Island. 

Mr.  Harison,  for  the  plaintiff.  (Mr.  WeUs  on 
the  same  side.)  This  cause  comes  before  the 
court  under  circumstances  different  from  those 
in  which  it  was  presented  on  a  former  occa- 
sion. Then  it  was  on  a  motion  for  a  new  trial. 
Now  there  is  a  demurrer  to  the  evidence.  The 
evidence,  also,  as  to  the  age  and  build  of  a 
vessel,  and  that  she  was  seaworthy  when  she 
left  New  York,  was  not  adduced  on  the  for- 
mer trial.  In  a  case  made,  the  court  may 
draw  inferences.  Where  there  is  a  special 
verdict,  the  court  are  bound  to  take  facts  pre- 
cisely as  they  are  found  by  the  jury.  But  on 
a  demurrer  to  evidence,  the  truth  of  all  the 
facts  which  the  jury  might  or  could  infer 
from  the  evidence,  are  admitted,*  and  the 
court  may  make  any  inference  which  the  jury 
could  have  done,  had  the  cause  been  suffered 
to  go  to  them.  Here  the  defendants,  by  their 
demurrer,  have  taken  the  case  from  the  jury, 
and  having  put  themselves  in  this  situation, 

1.— January  Term,  1802.  Decided  by  Lewis  Ch.  J., 
Kent, J.,  and  Kadcllff.J.  Thompson,  J.,  havinK  taken 
his  seat  on  the  bench  after  the  argument,  declined 
giving  his  opinion. 

2.— See  Cocksedge  v.  Fanshaw,  DOUR.,  119 ;  Gibson 
&  Johnson  v.  Hunter,  2  Hen.  Black..  287.  See  also  a 
note,  p.  297,  of  the  6th  edition  of  Park  on  Insurance, 
as  to  the  effect  of  a  demurrer  to  evidence.  But  see 
Lewis  v.  Few,  5  Johns.  Rep.,  1. 
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they  must  bear  its  disadvantages.  The  plaint- 
iff is,  by  law,  entitled  to  all  the  benefits  of 
this  demurrer,  in  which  the  defendants  have 
compelled  him  to  join.  If  no  visible  or  exter- 
nal cause  of  the  accident  appear,  the  jury  may 
draw  the  inference  as  to  the  cause  of  loss.3 
The  vessel  was  not  two  years  old  ;  she  had 
been  thoroughly  repaired  before  she  left  New 
York,  and  it  is  admitted  she  was  seaworthy  at 
the  time  she  sailed.  There  is  no  evidence 
whatever  of  any  internal  defect.  The  mate 
testifies  that  the  wind  was  boisterous,  and 
that  there  was  a  heavy  sea  when  the  vessel 
filled  with  water.  The  weakness  of  the  crew 
was  probably  the  cause  why  the  vessel  could 
not  be  kept  free,  and  the  bad  weather  pre- 
vented all  assistance  from  the  shore.  If  there 
be  any  apparent  contradiction  in  the  evidence, 
it  was  the  province  of  the  *jury  to  [*244 
reconcile  it.  Would  they  not,  under  all  the  cir- 
cumstances, have  been  justified  in  the  infer- 
ence that  the  vessel  was  seaworthy,  and  that 
she  was  lost  by  the  perils  of  the  sea?  If  they 
might  have  made  that  inference,  the  court  are 
bound  to  do  the  same  ;  for  to  decide  in  favor 
of  the  defendants,  the  court  must  believe  it 
utterly  imposible  for  the  jury  to  make  the  in- 
ference. In  the  case  of  Eden  v.  Parkinson 
(Doug.,  732).  Lord  Mansfield  observes,  that 
"  it  is  an  implied  warranty,  that  every  ship  in- 
sured must  be  tight,  staunch  and  strong  ;  but 
it  is  sufficient  if  she  be  so  at  the  time  of  sail- 
ing. She  may  cease  to  be  so  in  twenty  four 
hours  after  her  departure,  and  yet  the  under- 
writer will  continue  liable."  The  case  of  The 
Mills  frigate  (Park,  222)  is  the  leading  case 
from  which  all  the  doctrine  about  seaworthi- 
ness, in  the  English  courts,  has  originated.  If 
the  circustances  of  that  case  are  attentively 
examined,  it  will  be  found  to  be  much 
stronger  for  the  defendants  than  the  one  now 
before  the  court.  The  Mills  frigate  sprung  a 
leak  without  any  bad  weather  ;  it  was  found, 
also,  that  her  bolts  were  so  rusty  that  they 
could  not  hold  the  planks.  Yet  it  will  be 
seen,  by  adverting  to  the  last  edition4  of  Mr. 
Park  s  Treatise  on  Insurance,  that  judgment 
was  given  in  the  Exchequer  Chamber,  on  a 
demurrer  to  the  evidence,  in  favor  of  the  as- 
sured ;  which  judgment  was  afterwards  af- 
firmed, in  error.5 

Mr.  Riggs,  in  reply.     On  a  demurrer  to  evi- 
dence, the  court  may  make  every  inference 


3-— In  the  case  of  Munro  v.  Vandam,  tried  at  the 
sittings  before  Ld.  Kenyon,  in  Michaelmas  Term, 
1794,  ft  is  said,  the  jury  may  draw  the  conclusion  as 
to  seaworthiness.  See  note.  Park,  289,  6th  ed. 

4.— 5th  edition,  p.  228.  In  his  third  edition,  Mr.Park 
stated,  that  the  judgment  was  given  for  the  under- 
writers ;  but  in  his  last  edition  (the  6th,  p.  296),  he 
says  the  ground  of  decision  was,  that  the  court 
thought  the  evidence  did  not  precisely  prove  that 
the  ship  was  not  seaworthy  at  the  time  or  the  insur- 
ance taking  place ;  but  only  that  she  was  so  at  the 
time  of  sailing. 

5.— Marshall,  371, 1st  ed.  He  takes  the  case  from 
Park,  probably  from  the  earlier  editions.  In  a  note, 
he  observes  that  an  action  on  the  same  policy  was 
tried  in  the  Common  Pleas,  before  Lord  Camden, 
who  directed  the  jury  to  find  for  the  plaintiff ;  but 
on  a  motion  for  a  new  trial,  he  altered  his  opinion, 
and  the  court  unanimously  determined,  that  the 
ship,  not  being  seaworthy,  the  plaintiffs,  however 
innocent,  could  not  recover.  But  see  2d  edition  of 
Marshall,  161, 163.  The  first  edition  of  Marshall  on 
Insurance  was  published  in  the  same  month  with 
the  5th  edition  of  Park. 
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which  the  jury  could  rightfully  draw  ;  not 
every  possible  inference  which  might  be 
drawn  by  them.  The  evidence  now  before 
the  court  is,  as  to  every  material  point,  the 
same  as  was  presented  when  the  motion  for  a 
new  trial  was  granted.  Is  it  possible  that  the 
court  can  now  decide  that  the  jury  might  have 
rightfully  and  fairly  inferred  that  the  vessel 
was  seaworthy?  If  the  evidence  then  before 
the  court  did  not  warrant  such  an  inference, 
it  cannot,  at  this  time,  justify  that  conclusion. 
It  is  stated  that  the  vessel  was  seaworthy  when 
she  left  New  York,  but  it  does  not,  therefore, 
follow  that  she  was  so  three  or  four  months 
after,  at  Turks  Island,  where  the  voyage  in- 
sured commenced.  The  propriety  of  the 
former  decision  of  the  court,  in  this  cause, 
seems  to  be  questioned. 

245*]  *COURT.  We  shall  adhere  to  that 
•decision,  unless  a  demurrer  to  evidence,  or 
any  new  facts,  make  a  difference  in  the  case. 

LIVINGSTON,  J.  Whatever  doubts  may 
have  once  existed  in  England,  respecting  an 
underwriter's  liability,  in  case  of  a  vessel  not 
being  seaworthy,  when  the  risk  commences, 
it  is  now  well  settled  there,  as  well  as  in  every 
•other  commercial  country,  of  whose  laws  we 
have  any  knowledge,  that  this  is  an  implied 
warranty  in  every  contract  of  insurance.  If 
it,  however,  turns  out  that  she  is  not  so,  or,  in 
other  words,  not  in  the  condition  to  encounter 
the  ordinary  perils  of  the  voyage  proposed, 
the  policy  is  without  consideration  and  void. 
Though  this  is  the  law,  about  which  there  is 
no  dispute,  it  must  be  very  difficult,  in  many 
cases,  to  show  the  state  of  a  vessel,  at  the 
commencement  of  a  voyage,  with  sufficient 
certainty  to  satisfy  a  jury  that  she  was  sea- 
worthy ;  for  it  is  admitted,  if  she  be  so  then, 
it  is  enough,  whatever  may  be  her  condition 
immediately  after.  This  is  purely  a  question 
of  fact,  and,  like  all  others,  will  sometimes 
admit  only  of  circumstantial  proof  ;  if  there 
were  any  evidence  now,  from  which  a  jury 
might  have  drawn  this  conclusion,  it  must  be 
considered  as  admitted  by  the  demurrer 
(Doug.,  119;  2  Hen.  Black.,  187),  and  that, 
too,  without  any  scrupulous  inquiry,  whether 
such  inference  would  be  correct  or  not ;  for 
courts  should  not  encourage  this  practice.  It 
is  not  only  productive  of  considerable  delay 
and  expense  (for  this  action  is  already  in  the 
eighth  year  of  its  existence),  but  unless  all  in- 
ferences are  admitted  which  a  jury  might 
have  drawn,  judges,  instead  of  confining 
themselves  within  their  province  of  deciding 
on  questions  of  law,  will  also  become  triers  of 
every  matter  of  fact.  If  this  be  the  rule  in 
examining  testimony,  when  brought  up  by  a 
demurrer,  who  can  say  that  a  jury  might  not, 
and  very  correctly,  too,  have  been  of  opinion, 
that  the  Peggv  was  seaworthy  when  she  sail- 
ed from  Turks  Island  for  New  York?  The 
mate  swears  positively  to  this  fact,  when  he 
says  "that  she  was  then  tight,  strong  and 
246*]  staunch,  and  competent,  *in  point  of 
strength  and  ability,  to  her  intended  voyage, 
and  that  she  had  a  sufficient  crew,  and  was 
well  supplied  with  provisions  and  other  nec- 
essaries." Here  are  all  the  ingredients  of  sea- 
worthiness. 
JOHNS.  REP..  1.  K  Y.  R,  3. 


Two  other  witnesses  deposed  that  they  re- 
paired the  Peggy,  in  the  summer  preceding 
her  loss  in  November ;  that  she  was  tight 
when  she  went  out  of  their  hands,  and  that 
they  thought  her  seaworthy.  She  was  built, 
too,  of  very  good  oak  timber,  and  was  only 
two  years  old  when  lost ;  in  addition  to  this, 
it  is  admitted  by  the  defendants,  on  the 
record,  that  she  was  seaworthy  only  three 
months  prior  to  the  shipwreck.  If  the  jury, 
on  this  positive  testimony  of  the  mate,  and  on 
the  circumstances  of  her  being  a  young  ves- 
sel, built  of  durable  materials,  of  her  being 
admitted  seaworthy  only  three  months  before 
her  loss,  and  on  the  general  presumption  that 
every  vessel  is  so  until  the  contrary  appears, 
might  not  very  fairly  have  found  for  the 
plaintiff,  I  hardly  know  what  would  have  jus- 
tified their  so  doing. 

In  opposition  to  all  this,  it  is  said  she  was 
lost  the  day  after  sailing,  ' '  without  any  stress 
of  weather,  or  apparent  cause  or  accident," 
and  that,  then,  the  fair  and  natural  presump- 
tion is  against  her  being  seaworthy.  Without 
controverting  or  acceding  to  this  proposition, 
which  must  frequently  bear  very  hard  on  the 
assured,  it  is  not  true,  in  point  of  fact,  that 
her  loss  cannot  be  ascribed  to  any  apparent 
cause  or  accident ;  and  if  it  were  so,  it  would 
only  throw  on  the  insured  the  onus  of  show- 
ing (which,  as  has  been  stated,  the  jury  may 
very  fairly  have  thought  was  done)  that  at  the 
time  of  her  departure  from  Turks  Island  she 
was  in  truth  seaworthy.  But  there  is  no  oc- 
casion to  have  recourse  to  these  inferences, 
because  the  mate  expressly  ascribes  the  loss  to 
a  "  sudden  springing  of  a  leak;  "  and  will  it  be 
denied  that  springing  a  leak  is  a  peril  insured 
against,  or,  in  face  of  the  positive  declaration 
of  another  witness,  who  was  a  seafaring 
man,  that  it  may  happen  to  the  best  vessel, 
and  in  mild  weather?  I  am  not  prepared 
to  push  to  this  length  the  doctrine  of  sea- 
worthiness *(which,  as  it  respects  an  [*247 
innocent  shipper  of  goods,  has  nothing  to  rec- 
ommend it),  being  very  clearly  of  opinion, 
that  every  accident  that  can  be*  traced  to  the 
sudden  springing  of  a  leak,  whether  in  a  calm  i 
or  storm,  or  whether  after  a  short  or  long  ab- 
sence from  port,  is  a  loss  within  the  policy, 
and  is  not,  of  itself,  evidence  of  an  unworthy 
or  insufficient  vessel.  The  plaintiff  must, 
therefore,  have  judgment. 

THOMPSON,  J.,  SPENCER,  J.,  and  TOMPKINS, 
J.,  concurred. 

KENT,  C?t.  J.  The  question  is,  whether  the 
plaintiff  is  entitled  to  recover,  upon  the  testi- 
mony he  has  produced,  and  to  which  the  de- 
fendants have  demurred. 

A  verdict  was  taken  for  the  plaintiff  in  this 
cause,  upon  the  same  evidence,  in  April,  1801 : 
and  at  January  Term,  1802,  a  new  trial  was 
awarded,  because  the  law  will  intend  a  want 
of  seaworthiness  when  no  visible  or  rational 
cause  of  the  loss  appears,  or  any  other  than 
some  latent  and  inherent  defect  in  the  ves- 
sel. 

The  vessel,  when  she  sailed  from  Turks 
Island,  ought  to  have  been  tight;  staunch  and 
strong,  and  competent  to  resist  the  ordinary 
action  of  the  winds  and  waves,  during  the 
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voyage  insured.  The  question  is,  what  will 
the  law  presume,  when  she  suddenly  springs 
a  leak,  within  a  few  hours  after  her  depart- 
ure, "without  its  being  occasioned  by 
storms,  violent  winds,  currents  or  accidents  of 
the  sea?  "  I  continue  of  the  opinion  given, 
when  the  new  trial  was  awarded,  that  the  law 
will  presume  the  vessel  not  seaworthy  ;  and 
such  is  the  conclusion  which  the  law  draws 
from  the  testimony  before  us. 

There  is  but  one  English  decision  that  re- 
lates in  any  material  degree  to  the  subject, 
and  that  is  the  case  of  the  Mitts  frigate,  in  the 
Court  of  Exchequer.  (Park,  222.)  In  that 
case  there  was  also  a  demurrer  to  the  evidence. 
The  principal  fact  was,  that  the  frigate  sailed 
from  Nevis  in  the  West  Indies,  for  London, 
on  one  day,  and  on  the  next  she  sprung  a  leak 
by  starting  a  plank,  without  any  bad  weather, 
or  extraordinary  swell  of  the  sea.  The  juclg- 
248*]  ment  *of  the  court  was  in  favor  of  the 
insurer  ;  and  on  a  writ  of  error  to  the  Ex- 
chequer Chamber,  it  was  always  understood, 
until  very  lately,  and  so  stated  in  all  the 
books,  that  the  judgment  was  affirmed  ;  but 
Mr.  Park,  in  the  last  edition  of  his  work,  ob- 
serves that  he  has  now  discovered  to  the  con- 
trary. Be  that  fact  as  it  may,  the  Court  of  C. 
B.,  on  the  same  policy  and  facts,  decided,  as 
the  Court  of  Exchequer  did,  that  the  frigate 
was  not  seaworthy.  Under  the  peculiar  his- 
tory of  the  report  of  that  case,  and  the  dif- 
ferent decisions  upon  it,  its  authority,  if  not 
much  impaired,  cannot  be  considered  as  un- 
favorable to  the  defendants. 

Marshall  is  decidedly  of  opinion  (p.  267)  that 
where  a  ship  is  lost,  or  incapable  of  proceeding 
on  her  voyage,  and  this  cannot  be  ascribed  to 
stress  of  weather  or  any  accident  on  the  voyage, 
the  fair  and  natural  presumption  is,  that  she 
was  not  seaworthy  ;  and  it  is  incumbent  on  the 
insured  to  show  that  at  the  time  of  her  depart- 
ure, she  was  in  fact  seaworthy ;  that  it  is  a 
wholesome  rule,  that  the  insured  should  be  held 
to  pretty  strict  and  cogent  proof  of  this.  If, 
on  the  other  hand,  it  appear  from  the  facts  in 
the  case  that  the  loss  may  be  fairly  attributed 
to  sea  damage,  or  any  other  unf orseen  misfort- 
une, the  onusprobandi  will  lie  on  the  insurers, 
if  they  allege  that  the  ship  was  not  seaworthy. 

This  opinion  is  supported  by  that  of  Casa- 
regis,  and  by  a  decision  of  the  Rota  of  Flor- 
ence, in  1726,  in  which  it  was  decided  that  the 
assured  was  bound  to  prove  affirmatively  that 
the  loss  happened  by  one  of  the  psrils  in- 
sured against,  otherwise,  the  innavigability  of 
the  vessel,  from  inherent  defects,  would  be  in- 
tended. (Marshall,  365.)  The  same  presump- 
tion is  adopted  by  Valin  (Vol.  II.,  p.  103) ;  but 
the  French  law,  had,  in  part,  at  least,  drawn  a 
different  conclusion  from  one  of  the  articles  of 
the  ordinance  of  1682,  relating  to  freight, 
(Ord.  de  la  Mar.,  tit.  du  Fret,  art.  12),  and 
which  had  nothing  to  do  with  the  question  of 
insurance.  The  deduction  drawn  from  that 
249*]  *article  was,  that  every  ship  was  pre- 
sumed seaworthy  at  the  time  of  her  departure 
and  that  it  lay  with  the  opposite  party  to  prove 
the  contrary.  To  prevent  the  abuse  of  this 
presumption,  of  which  the  insurers  were  too 
often  the  victims,  the  ordinance  of  1779  was 
passed,  requiring  a  survey  previous  to  every 
voyage ;  since  that  time  the*  presumption,  either 
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the  one  way  or  the  other,  depends  entirely 
upon  the  fact  of  the  previous  survey.  Emeri- 
gon,  however,  observes  that  this  construction 
of  the  article  on  freight  was  but  in  part  adopt- 
ed by  the  French  law,  and  in  the  eight  cases 
which  he  reports,  as  argued  and  adjudged  on 
the  question  of  seaworthiness,  a  previous  sur- 
vey seemed  generally  to  be  the  cause  of  turn- 
ing the  presumption  against  the  insurers.  (1 
Emerigon,  374,  576  to  591.)  I  am,  therefore, 
of  the  opinion,  that  judgment  ought  to  be  ren- 
dered for  the  defendants. 

Judgment  for  the  Plaintiff.* 

Distinguished— 2  Johns,  128, 129. 
Cited  in-5  Johns.,  29;  8  N.  Y.,  74;  32  N.  Y.,  431; 
8  Bosw.,  54. 
See  3  Johns.  Cos.,  76. 


SCHMIDT 

v. 
THE  UNITED   INSURANCE  COMPANY. 

Marine  Insurance — Blockade  of  Port  of  Destina- 
tion— Abandonment  —  Acceptance  at  Another 
Port  by  Consignee — Practice, 

If  the  port  to  which  a  vessel  is  destined,  as  de- 
scribed in  a  policy  of  insurance,  be  actually  block- 
aded, the  assured  may  abandon  as  for  a  total  loss. 
The  interdiction  of  commerce  with  the  port  of  des- 
tination, by  means  of  a  blockade,  is  a  peril  within 
the  policy ;  and  the  going  to  another  port  afterwards' 
for  the  purpose  of  delivering  the  goods,  was  con- 
sidered, after  an  abandonment,  jis  done  for  the 
benefit  of  the  insurer.  The  acceptance  of  the  goods 
at  another  port  by  the  consignee,  under  the  circum- 
stances of  the  case,  and  from  necessity,  is  an  act 
done  for  the  benefit  of  all  concerned,  and  does  not 
prevent  the  assured  from  recovering  fora  total  loss 
on  the  abandonment. 

The  counsel  opening  the  argument  of  a  cause, 
must  deliver  to  the  counsel  on  the  opposite  side  the 
points  on  which  he  means  to  insist. 

Citation— Willes,  644 ;  3  Bos.  &  P.,  389,  392 ;  1  Rob., 
154;  Targa,  cap. -59,  291;  Casaregis,  Disc.,  23,  n.84; 
Emerig.  1,  542;  1  Cai..  284.  450. 

'PHIS  was  an  action  on  a  policy  of  insurance, 
1  dated  the  5th  July,  1803,  on  thirty-five 
bales  of  cotton,  valued  at  $1,800,  at  and  from 
New  York  to  Hamburg,  on  board  of  the 
American  ship  Orozimbo.  The  cause  was 
tried  at  the  New  York  sittings,  on  the  27th  day 
of  April,  1805,  before  Mr.  Justice  Thompson, 
The  policy  contained  the  following  clause  : 
"And  that  in  case  of  loss,  the  assured  are 
to  abate  two  per  cent. ,  and  such  loss  to  be  paid 
in  thirty  days  after  proof  thereof ;  but  no 
partial  loss,  or  particular  average  shall  in  any 
case  be  paid,  unless  amounting  to  five  per 
cent."  It  contained,  also,  the  clause  author- 
izing the  assured,  their  factors,  servants  and 
assigns,  to  sue,  labor,  and  travel  for  and  about 
the  defense  and  safeguard  of  the  goods  insured. 
*The  material  facts  proved  at  the  trial,  [*25O 

1.— See  Talcott  v.  The  Comm.  Ins.  Co.,  2  Johns. 
Rep.,  124;  Haff  v.  The  Comm.  Ins.  Co.,  4  Johns. 
Rep.,  132;  Garrigues  v.  Cox,  1  Binn.  Rep.,  592. 


NOTE.— Marine  insurance — Blockade — Abandon- 
ment— Agency  of  insured  after  abandonment  /or  in- 
surer. Suydam  v.  Marine  Ins.  Co.,  ante,  181,  twte ," 
Abbott  v.  Broome,  1  Cai.,  292,  note ;  Williams  v. 
Smith,  2  Cai.,  1,  note. 
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were  the  following :  On  the  arrival  of  the  ship 
on  soundings,  in  the  English  Channel,  she  was 
boarded  by  an  officer  of  a  British  ship  of 
war,  the  commander  of  which  informed  the 
master  of  the  Orozimbo  that  the  Elbe  was 
blockaded,  and  indorsed  one  of  his  papers, 
forbidding  him  to  proceed  thither.  When  off 
the  Isle  of  Wight,  she  was  again  boarded  by  an 
officer  of  another  British  ship  of  war,  who  in- 
dorsed the  register,  and  forbade  the  master  of 
the  Orozimbo  from  proceeding  to  Hamburg, 
under  the  penalty  of  being  made  a  lawful 
prize  ;  but  strongly  advised  him  to  go  into 
Portsmouth,  and  take 'the  advice  of  the  agent 
of  the  ship  owner,  how  to  act  for  the  benefit 
of  the  ship  and  property.  The  master  of  the 
Orozimbo  accordingly  went  into  Spithead, 
where  he  received  a  letter  dated  the  29th 
August,  1802,  from  a  Mr.  Wilson,  agent  of  the 
ship  owner,  recommending  to  him  "to  go  to 
Embden,  as  the  nearest  neutral  port  to  Ham- 
burg. "  The  Orozimbo  arrived  in  the  Road  of 
Embden  the  9th  of  September,  and  the  master 
gave  immediate  information  of  his  arrival  to 
the  owner  at  Hamburg ;  but  did  not  receive 
orders  to  unload  the  cargo  until  the  23d  of 
September.  The  cargo  was  regalarly  delivered 
in  good  order  at  Embden.  The  bills  of  lading 
were  there  produced,  and  discharged  by  the 
agents  of  the  consignees  of  the  goods,  and  were 
forwarded  to  Hamburg,  to  the  ship  broker 
there,  who  collected  the  freight.  It  appeared, 
from  a  letter  dated  at  Hamburg,  the  13th  of 
September,  1803,  written  by  the  owner  of  the 
ship  to  the  master  while  at  Embden,  that  he 
had  great  difficulty  in  persuading  the  con- 
signees to  receive  the  goods  at  the  latter  place, 
as  they  wished  the  ship  to  deliver  them  at 
Lubeck  ;  that  they  finally  consented  to  receive 
them  at  Embden,  and  to  pay  all  expenses  in 
consequence  of  going  there. 

While  at  Embden,  the  ship  received  con- 
siderable damage  in  her  hull,  spars  and  rig- 
ging, from  being  run  foul  of  by  another  vessel, 
in  a  severe  gale  of  wind.  There  was  also  an 
account  for  charges  and  expenses  in  conse- 
quence of  being  obliged  to  go  into  England, 
A  general  average  of  these  damages  was  settled 
at  Embden.  The  evidence  of  the  average 
251*]  *loss,  however,  had  not  been  exhibited 
to  the  defendants,  with  the  other  preliminary 
proofs.  The  defendants  moved  for  a  nonsuit, 
which  was  overruled  by  the  judge.  The  plaint- 
iff then  offered  to  prove,  that  it  was  generally 
understood  at  New  York,  at  the  time  the 
Orozimbo  put  into  Spithead,  that  Hamburg 
was  blockaded.  This  evidence,  though  objected 
to,  was  admitted.  A  witness  testified  that  he 
had  received  a  letter  from  his  correspondent  at 
Hamburg,  in  the  autumn  of  1803,  stating  that 
Hamburg  was  blockaded,  which  fact,  the  wit- 
ness believed,  was  generally  known  at  New 
York.  The  plaintiff  claimed  a  total  loss,  and 
also  fifty-seven  dollars  and  ninety  cents,  being 
the  proportion  of  the  average  loss,  settled  and 
paid  at  Embden.  The  jury,  under  the  direc- 
tion of  the  judge,  found  a  verdict  for  the 
plaintiff,  on  the  first  count  on  the  policy,  for 
a  total  loss  ;  and  on  the  count  for  money  paid, 
laid  out  and  expended,  for  the  amount  of  the 
average  loss.  On  the  third  count  in  the  declara- 
tion, for  money  had  and  received,  a  verdict 
was  entered  for  the  defendants. 
JOHNS.  REP.,  1. 


Mr.  Hoffman  was  proceeding  to  open  the 
argument  on  the  part  of  the  defendants,  when 
Mr.  Raddiff  asked  for  the  points  on  which  he 
meant  to  insist.  Mr.  Hoffman  said  they  had 
been  delivered  to  the  court,  and  that  was  suffi- 
cient. 

THE  COURT.  By  the  present  practice,  it  is 
enough  if  the  points  are  handed  to  the  court 
when  the  cause  is  called.  The  leading  counsel 
must  state  the  points  in  the  course  of  his  argu- 
ment, and  it  is  not  required  that  they  should 
be  delivered  to  the  opposite  counsel.'with  the 
copy  of  the  case.  But,  for  the  sake  of  con- 
venience, the  court  now  decided  that  the  rule 
of  practice  in  future  shall  be,  that  the  open- 
ing counsel,  before  he  begins  his  argu- 
ment, must  deliver  in  writing  to  the  opposite 
counsel  the  points  on  which  he  means  to 
insist. 

Mr.  Hoffman.  On  the  part  of  the  defendants 
it  will  be  contended,  1.  That  there  was  not 
sufficient  evidence  to  show  that  Hamburg  was 
blockaded  ;  but,  admitting  that  fact,  there  was 
no  loss  within  the  terms  of  the  policy.  2.  Sup- 
posing that  the  insured  were  justifiable  in  not 
proceeding  to  Hamburg,  still  the  voyage  was 
not  thereby  lost,  as  the  *insured  were  [*252 
bound  to  go  to  the  nearest  port  of  safety.  3. 
The  acceptance  of  the  cargo  at  Embden  by  the 
consignees,  precludes  all  claim  for  a  total  loss. 
4.  The  evidence  of  a  partial  loss  was  inadmissi- 
ble and  insufficient.  5.  The  verdict  was  against 
law  and  evidence. 

If  the  plaintiff  is  entitled  to  recover  in  this 
case,  it  must  be  on  some  very  strict  rule  of 
law,  not  from  any  principle  of  justice.  The 
master  of  the  Orozimbo  states  that  he  was  in- 
formed by  the  British  cruisers  that  the  Elbe 
was  blockaded  ;  but  mere  information  of  a 
blockade  ought  not  to  prevent  the  insured 
from  proceeding  to  his  port  of  destination, 
since,  before  his  arrival  off  the  port,  it  is  possi- 
ble that  the  blockade,  if  existing,  may  be 
raised.  No  case  is  to  be  found,  in  which  it 
has  been  decided  that  the  fact  of  being  turned 
away  from  a  blockaded  port  is  a  loss  or  peril 
within  the  policy ;  or  that  a  mere  apprehension 
of  a  blockade  would  justify  the  insured  in 
leaving  his  course  to  the  place  of  destination, 
and  going  to  another  port.  But  a  late  adjudi- 
cation in  the  English  courts,  somewhat  analo- 
gous to  the  present,  is  very  strong  in  favor  of 
the  defendants  to  show  that  such  an  event  is 
not  a  peril  for  which  the  insurers  are  responsi- 
ble. It  is  the  case  of  Hadkinson  v.  Robinson 
(3  Bos.  &  Pull.,  388),  a  vessel  laden  with 
fruit  sailed  from  Lisbon,  under  convoy,  des- 
tined to  Naples  ;  but  on  receiving  intelligence 
that  the  ports  of  the  King  of  Naples  were  shut 
against  the  English,  they  went  into  Minorca, 
where  the  cargo  was  sold.  The  Court  of  Com- 
mon Pleas  gave  judgment  for  the  defendant, 
and  intimated  pretty  strongly  their  opin- 
ion that  the  shutting  of  a  port  against 
the  vessel  insured  was  not  a  loss  within  the 
policy. 

Admitting,  however,  that  the  master  was 
justifiable,  under  existing  circumstances,  in 
not  going  to  Hamburg,  still  the  voyage  was 
not  lost,  as  he  might  go  to  the  nearest  port ;  for 
if  necessity  prevents  the  insured  from  reaching 
the  place  of  destination,  he  may  go  to  the  nearest 
port  he  can  reach  in  safety.  But  the  accept- 
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ance  of  the  cargo  at  Embden  by  the  con- 
signees, is  conclusive  against  the  plaintiff,  and 
he  cannot  claim  a  loss  on  the  policy.  If  the 
253*]  consignee  had  refused  *to  receive  the 
goods  at  Embden,  they  might  have  been  sold 
for  the  benefit  of  all  concerned,  and  the  in- 
sured would  have  had  some  ground  for  a  claim 
against  the  defendants.  Here  the  agent  of  the 
insured,  after  full  deliberation  and  reflection, 
received  the  cargo  and  paid  the  freight.  On 
what  pretense,  then,  can  the  insured  assert  his 
demand  V  As  the  plaintiff  claimed  for  a  total 
loss,  the  evidence  of  the  partial  loss  at  Emb- 
den was  inadmissible.  But  if  properly  ad- 
mitted, it  is  insufficient.  If  the  insured  meant 
to  have  proceeded  for  gross  average,  he  ought 
to  have  exhibited  this  evidence  among  the  pre- 
liminary proofs.  The  rules  of  settling  aver- 
ages at  Embden  are  different  from  those 
adopted  here  ;  and  the  jury  ought  not  to  have 
been  directed  to  take  the  former  as  the  meas- 
ure of  the  damages. 

Messrs.  Radcliff  and  T.  L.  Ogden,  for  the 
plaintiff.  The  turning  away  from  a  blockaded 
port  by  a  belligerent,  is  comprehended  under 
the  description  of  the  restraints  of  princes, 
and  is  clearly  a  peril  within  the  policy.  The 
language  used  in  the'  policy  is  the  most  general 
and  comprensive  that  could  be  devised. 
(Marshall,  237,  434 ;  Park,  24 ;  Molloy,  book 
2,  ch.  7,  sec.  7.)  The  restraint  of  neutral  com- 
merce by  belligerents,  in  preventing  their 
entrance  into  a  blockaded  port,  is,  as  Sir  Wil- 
liam Scott  observes,  "a  high  act  of  sovereignty." 
(The  Henrick  and  Mana,  Rob., Vol.  I.,  p.  148). 
The  case  of  Hadkinson  v.  Robinson  (3  Bos.  & 
Pull.,  388.  See,  also,  Dyson  v.  Rowcroft,  474), 
which  has  been  cited,  is  in  favor  of  the  plaint- 
iff ;  for  it  is  not  pretended  that  a  prohibition 
to  enter  the  destined  port,  was  not  a  peril  with- 
in the  policy.  That  case  turned,  however, 
upon  the  effect  of  the  memorandum  in  the 
policy,  as  to  perishable  articles.  The  true 
question  is,  was  t  there,  in  this  case,  a  block- 
ade ?  The  blockade  is  to  be  ascertained  in 
two  ways  ;  first,  by  the  simple  fact ;  second, 
by  a  notification  of  the  fact. 

.  KENT,  Ch.  J.  This  court  have  decided  that 
there  must  be  evidence  of  a  blockade  in  fact. 
A  mere  notification  amounts  to  nothing. 
(  WUUams  v.  Smith,  2  Caines,  11.) 

There  was  legal  evidence  of  a  blockade  in 
fact.  Letters  from  Hamburg  state  the  exist- 
ence of  the  blockade.  Two  of  the  belligerent 
cruisers  successively  intercepted  the  Orozim- 
bo',  and  notified  the  master  of  the  blockade, 
254*]  and  prohibited  *him  from  proceed- 
ing to  that  port.  Suppose,  however,  that 
the  Elbe,  was  not  actually  blockaded,  was  it 
not  the  duty  of  the  master,  knowing  the  rigor- 
ous principles  on  which  British  courts  of 
admiralty  proceed  as  to  blockade,  to  have 
turned  aside,  after  the  information  and  inhibi- 
tion he  received  ?  Ought  he  to  have  proceed- 
ed afterwards,  and  exposed  the  property  in- 
trusted to  his  care  to  seizure  and  condemna- 
tion ?  His  deviation  was  perfectly  justifiable. 
In  the  language  of  Lord  Alvanley  (Hadkinson 
v.  Robinson,  3  Bos.  &.  Pull.,  392),  the  peril 
acted  immediately  on  the  subject  insured. 
The  master  was  forbidden  by  two  cruisers 
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from  going  to  Hamburg.  It  is,  therefore,  dis- 
tinguishable from  the  case  of  Hadkinson  v. 
Rtminson.  Here  the  ship  proceeded  until  she 
was  stopped,  and  forbidden  to  prosecute  her 
voyage  under  the  penalty  of  confiscation.  The 
master  was  under  the  restraint  of  an  armed 
force ;  and  he  acted  with  prudence  and  dis- 
cretion in  turning  aside,  to  avoid  exposing  the 
property  to  confiscation.  But,  it  is  said,  he 
ought  to  have  proceeded  farther,  and  had  he 
been  captured  and  condemned,  then  there 
would  have  been  a  clear  loss  within  the  policy. 
But  should  we  not,  then,  have  been  told  of 
the  violation  of  a  blockade  ?  ( Vos  &  Grates 
v.  Unit.  Ins.  Co.,  Caines's  Cases  in  Error,  p. 
8.)  Again,  it  is  said,  that  the  assured  ought 
to  have  gone  to  Embden,  or  the  nearest  port. 
It  is  sufficient,  when  under  the  pressure  of 
necessity,  if  the  master  act  with  due  discre- 
tion, and  for  the  int«rest  of  all  parties.  He 
was  strongly  advised  to  go  to  Portsmouth  for 
directions,  and  that  or  London  was  the  near- 
est port.  In  fact,  he  went  to  Embden,  as 
clearly  the  best  port  for  all  concerned.  The 
insurance  was  to  a  particular  port  or  market. 
The  insured  was  prevented  by  a  superior 
power  from  reaching  that  port,  and  from 
delivering  the  goods  there.  He  is  forced  into 
a  different  port,  in  the  territory  of  a  different 
sovereign,  governed  by  different  laws  ;  he  has 
lost  the  market,  and  all  the  expected  benefits 
of  the  voyage.  The  voyage  is  thus  defeated 
and  lost,  and  the  plaintiff  had  a  right  to 
abandon.  The  right  to  abandon  in  case  of 
embargo  is  not  doubted.  (Ooss  v.  Withers,  2 
Burr.,  683  ;  Roach  v.  Edie,  6  Term  Rep.,  413.) 
The  peril  in  this  case  is  equally  a  just  cause  of 
abandonment ;  and  the  loss  has  continued 
total  ;  for  the  blockade  continued,  and  it 
does  not  appear  *what  became  of  the  [*255 
goods  after  they  were  landed  at  Embaen,  or 
whether  they  ever  reached  Hamburg. 

The  acceptance  of  the  goods  at  Embden  is 
urged  as  conclusive  against  the  plaintiff.  A 
consignee  is  the  agent  of  the  shipper,  to  receive 
his  goods  at  the  place  of  destination.  If  he 
assumes  to  receive  them  in  another  place, 
he  becomes  the  agent  of  all  parties.  To 
render  his  acts  binding  on  the  consignor,  they 
should  be  voluntary.  Here  he  had  no  volition, 
nor  choice.  The  master  could  not  go  to  Ham- 
burg, and  refused  to  deliver  the  goods  at 
Lubeck,  where  the  consignee  wished  to  receive 
them.  The  master  might  have  put  the  goods 
on  shore,  so  as  to  be  entitled  to  freight.  The 
acceptance  of  them  by  the  consignee's  agent 
at  Embden  was  compulsory,  and  under  pro- 
test. He  acted  for  the  interest  of  all  parties  ; 
he  was  bound  to  pay  the  freight,  take  the 
goods,  and  dispose  of  them  in  the  best  manner, 
for  the  benefit  of  all  concerned.  The  dis- 
charge of  the  bills  of  lading  was  a  usual  and 
necessary  act,  on  the  delivery  of  the  goods. 
After  the  abandonment,  the  property  was  at 
the  risk  of  the  insurers  ;  and  it  is  incumbent 
on  them  to  show  what  became  of  it  after  its 
delivery  at  Embden.  Under  all  these  circum- 
stances, the  plaintiff  had  a  right  to  say  to  the 
defendants :  "  You  undertook  that  my  goods 
should  arive  at  Hamburg.  They  have  been 
prevented,  by  one  of  the  perils  mentioned  in 
the  policy,  from  arriving  at  that  port.  I  have 
lost  the  market  and  the  object  of  my  voyage, 
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and  you   must  now  indemnify  me  for  that 
loss. ' 

In  answer  to  the  objection,  of  the  want  of 
the  preliminary  proofs,  in  regard  to  the  pro- 
portion of  general  average,  settled  at  Embden, 
it  may  be  said,  by  refusing  to  accept  the  aban- 
donment, the  insurers  waived  these  proofs, 
and  put  the  party  to  his  right.  Those  proofs, 
in  fact,  are  not  necessary,  where  the  party 
claims  on  the  count  for  money  paid  to  the  use 
of  the  defendants. 

[COURT.  Can  you  recover  for  a  total  loss 
and  an  average  loss  at  the  same  time  ?] 

The  insured  may  recoved  for  a  total  loss, 
and  for  expenses,  as  money  paid  and  expended 
256*]  for  the  benefit  of  the  insurers.  *The 
expenses,  or  average,  is,  then,  a  matter  inci- 
dental and  collateral  to  the  right  of  recovery 
for  a  total  loss.  The  adjustment  of  the  aver- 
age was  a  proper  object  for  the  commercial 
tribunal  at  Embden  ;  and  having  been  decided 
by  proper  and  competent  authority,  it  ought 
to  be  conclusive  here.  The  amount  is  insig- 
nificant, but  it  is  important  to  determine  the 
question  how  far  the  adjustment  of  a  general 
average,  by  a  competent  tribunal  in  a  foreign 
country,  is  to  be  binding  on  the  parties  here. 

Mr.  Harison,,  in  reply.  The  law  of  block- 
ade has  been  often  discussed  in  this  court  ( Vos 
<fc  (Graves  v.  Unit.  Ins.  Co. ,  2  Johns.  Cases,  180, 
460  ;  Caines's  Cases  in  Error,  7 ;  2  Caines' 
Rep.,  11),  and  is  now  too  well  settled  to  be 
disturbed.  The  doctrine  is,  that  there  must 
be  an  actual  existing  blockade,  and  that  the 
neutral  is  not  to  be  governed  by  a  mere  noti- 
fication, or  a  blockade  in  contemplation  of 
law  ;  but  may  proceed  to  the  port,  and  may 
enter,  if  no  blockade  in  fact  exist.  The  con- 
tract of  insurance  is  to  be  made  and  construed, 
according  to  this  doctrine  ;  the  insured  under- 
take to  prosecute  the  voyage  described  in  the 
policy,  until  prevented  by  superior  power.  If, 
without  such  restraint,  he  should  deviate,  the 
insurer  would  not  be  liable  for  a  subsequent 
loss.  The  insured  is  not  to  rest  satisfied  with 
auy  information  he  may  chance  to  receive  on 
his  way,  or  any  rumor  which  may  reach  him, 
as  to  a  blockade ;  he  is  bound  to  pursue  his 
voyage  until  he  has  ascertained,  beyond  all 
doubt  or  question,  that  an  actual  blockade  ex- 
ists. If  the  court  have  been  liberal  in  the  con- 
st ruction  of  the  law  of  nations  on  this  subject, 
they  ought  to  require  of  the  assured  a  strict 
adherence  to  this  rule,  before  he  deviates  from 
his  course.  In  this  case,  the  master  of  the 
Orozimbo  was  merely  told  by  cruisers  of  one 
of  the  belligerents,  some  hundreds  of  miles 
from  the  port  of  destination,  that  it  was  block- 
aded. He  might  have  gone  on,  and  by  the 
time  he  arrived  off  the  port,  the  blockade 
might  either  have  been  raised,  or  the  block- 
ading squadron  be  blown  off  by  the  winds. 
The  notification  he  received  was  from  an  in- 
ferior officer,  not  from  the  government ;  from 
a  perSon  who  might  wish  to  deceive,  and  turn 
him  away  from  his  intended  port. 
257*]  *But  it  is  said  the  blockade  was  a 
fact  of  public  notoriety,  and  must,  therefore, 
be  presumed  to  have  existed  ;  if  so,  no  other 
evidence  would  be  necessary.  But  have  not 
this  court  required  evidence  on  oath  of  the 
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existence  of  a  blockade  ?  ( Williams  v.  Smith, 
2  Caines,  11.)  Here  a  merchant  of  New  York 
receives  a  letter  from  Hamburg,  mentioning 
the  blockade,  and  a  vague  rumor  of  the  fact 
ensues ;  but  who  is  to  vouch  for  the  veracity, 
or  accuracy,  of  the  writer  of  that  letter  ?  The 
least  that  could  be  allowed,  would  be  the 
deposition  of  a  witness  as  to  the  letter  received. 
The  master  was  merely  warned  not  to  enter 
Hamburg  ;  he  was  not  prevented  from  going 
to  Bremen  or  to  Lubeck,  or  any  other  place  in 
the  vicinity  of  the  port  of  destination,  in  order 
to  ascertain  the  fact  of  an  existing  blockade. 
Without  pretending  that  he  ought  to  have 
attempted  to  pass  the  blockading  squadron, 
he  ought  certainly  to  have  proceeded  as  far, 
and  as  near  to  the  port,  as  he  could  with 
safety.  If  he  is  to  be  governed  by  the  inform- 
ation given  him  by  a  British  cruiser  in  the 
channel,  he  might  as  well  have  acted  from 
intelligence  rceived  at  the  Western  Isles,  or  in 
the  Atlantic  Ocean. 

Can  it  be  admitted  that  the  assured  may  in 
such  a  case,  on  mere  information  of  a  block- 
ade, turn  aside  and  break  up  the  voyage  ?  Is 
this  that  vis  major,  that  superior  power,  that 
coercion  and  restraint,  which  is  said  to  con- 
stitute a  peril  within  the  policy  ?  Is  this  a 
restraint  of  princes  ?  Though  the  doctrine 
about  blockade  has  existed  above  a  century, 
yet  it  has  never  been  mentioned  as  an  event 
included  under  the  restraint  of  princes.  But 
a  prohibition  to  trade  is  not  a  loss  within  the 
meaning  of  the  policy.  It  is  a  mere  excuse 
for  a  deviation,  and  the  party  is  to  go  to  the 
nearest  port,  and  not  break  up  the  voyage. 

Suppose  there'  was  a  blockade  in  fact.  This 
does  not  justify  his  going  to  Portsmouth  or 
London  ;  he  ought  to  have  proceeded  directly 
to  Lubeck  or  Embden.  If  he  were  allowed  to 
go  out  of  his  way  to  seek  advice,  every  devi- 
ation might  be  excused,  on  this  easy  and 
specious  *pretense.  The  master  staid  [*258 
eight  or  ten  days  in  England.  How  'far  this 
was  necessary,  does  not  appear ;  if  it  were  one 
day  beyond  the  necessary  time,  it  amounted 
to  a  deviation. 

The  consignee  was  not  bound  to  receive  the 
goods  at  Embden  ;  but  having  accepted  them 
there,  it  is  conclusive  against  the  insured. 
The  consignee  had  the  bills  of  lading,  he  had 
full  power  to  dispose  of  the  property,  and  to 
act  as  he  thought  best  for  the  consignor  ;  he 
is,  emphatically,  the  agent  of  the  consignor, 
and  his  acts  are  binding  on  him.  If  the  goods 
were  meant  to  be  abandoned,  they  ought  to 
have  been  left  with  the  master,  who  is  the 
proper  agent  of  all  parties. 

The  claim  for  general  average  is  still  more 
extraordinary.  The  plaintiff  has  paid  noth- 
ing. There  is  no  evidence  that  he  laid  out 
any  money.  If  anything  was  paid,  it  must 
have  been  by  the  master,  who,  no  doubt,  re-im- 
bursed  himself  out  of  the  proceeds  of  the  car- 
go at  Embden.  But  the  loss  was  occasioned 
by  an  accident  to  the  ship,  and  ought  to  be 
borne  by  the  owners  of  the  ship.  It  was  not 
a  proper  subject  of  general  average  ;  and  this 
court  is  not  to  be  governed  by  the  decision  of 
the  merchants,  or  courts  of  foreign  countries, 
without  any  investigation  into  the  merits. 

SPENCER,  J.     Without  repeating  the  facts, 
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I  shall  proceed  to  the  consideration  of  the 
important  question  in  the  cause,  whether  the 
cargo  has  been  lost  (even  if  Hamburg  was 
blockaded,  and  in  a  state  that  the  vessel  could 
not  legally  enter)  by  any  of  the  perils  insured 
against  in  the  policy.  The  words  in  the 
policy,  under  which  the  plaintiff  claims  for  a 
total  loss,  are,  arrest,  restraints  and  detain- 
ments  of  all  kings,  &c.  The  terms  do  not. 
I  think,  embrace  a  case  like  the  present ;  for 
the  master  of  the  Orozimbo  never  attempted 
to  enter  the  port  of  Hamburg,  nor  was  there 
any  actual  or  immediate  restraint  to  hinder 
him  from  doing  so. 

I  do  not  profess  to  consider  whether  he  was, 
or  was  not,  justified  in  going  to  Embden ;  but 
259*]  I  rest  on  the  fact  that  *there  has  been 
no  force,  or  vis  major,  to  interrupt  his  voyage. 
The  case  of  Pole  v.  Fitzgerald  (Willes,  644)  is 
of  high  authority  ;  and  it  is  decided  by  that 
case  that  the  insurance  is  not  on  the  voyage, 
but  on  the  ship  for  the  voyage.  That  princi- 
ple appears  to  me  to  be  applicable  to  this  case  ; 
for  here  the  ship  and  cargo  remain  in  safety, 
but  the  assured  has  lost  the  chance  of  going  to 
so  good  a  market.  The  assurer  has  nothing 
to  do  with  the  speculation,  nor  state  of  the 
market ;  and  nothing  has  intervened,  affecting 
the  ship  or  cargo,  within  the  terms  of  the 
policy.  The  principle  I  advance  appears  to 
be  sanctioned  by  a  decision  in  3  Bos.  &  Pull., 
392.  (Hadkidson  v.  Robinson.)  Though  that 
case  be  not  an  authority,  yet  the  reasoning 
urged  by  Lord  Alvanley  is  so  just  and  con- 
clusive, that  I  adopt  it.  The  question  there 
was,  whether,  on  an  insurance  from  Mounts- 
Bay  to  Naples,  when,  subsequently,  British 
vessels  were  excluded  from  the  Neapolitan 
dominions,  in  consequence  of  which  the  cargo 
insured,  from  its  perishable  nature,  was  obliged 
to  be  sold  at  an  intervening  port,  there  was  a 
loss  within  the  policy.  The  question  did  not 
turn  on  the  consideration  of  the  articles  being 
perishable,  a  circumstance  that  afforded  a  just 
ground  for  selling  them  ;  but  on  this,  whether 
the  shutting  the -port  of  Naples,  so  that  the 
vessel  could  not  enter  with  the  goods  insured, 
afforded  a  ground  of  action  on  the  policy. 

To  show  that  this  was  the  real  point,  the 
learned  judge  says :  "Here,  without  entering 
into  the  question  how  far  the  cargo  was  to- 
tally lost,  the  claim  made  by  the  assured  arises 
from  the  ship's  not  proceeding  to  that  port  to 
which  she  was  destined;  and  this,"  he  says, 
"cannot  create  a  total  loss  within  the  mean- 
ing of  the  policy,  because  it  does  not  arise  from 
a  peril  insured  against ;  such  peril  must  act 
directly,  and  not  collaterally,  upon  the  thing 
insured"  It  is  not  requisite  to  pursue  this 
subject  further.  To  what  lengths  might  not 
the  claims  of  the  assured  extend,  if  this  was 
sanctioned  ?  The  parties  have  stipulated  mut- 
ual things ;  the  underwriters,  against  the 
perils  of  the  sea,  and  any  positive  actual  in- 
jury from  restraints,  arrests,  detainments,  &c., 
as  matters  of  fact,  and  not  of  imagination. 
i-<5O*]  *The  plaintiff's  counsel  have  said 
that  an  embargo  is  within  the  policy,  and  have 
asked,  why  is  not  a  blockade  ?  The  answer  is 
obvious  ;  an  embargo  operates  directly  on  the 
subject  insured,  and  this  does  not. 

It  becomes  unnecessary  to  examine  the  ques- 
tion as  to  the  want  of  preliminary  proof  of  the 
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average  loss  ;  on  the  first  ground,  I  am  fully 
of  opinion  that  the  defendants  are  entitled  to 
a  new  trial,  and  that  the  costs  should  abide  the 
event  of  the  suit. 

TOMPKINS,  J.t  was  of  the  same  opinion. 

THOMPSON,  J.  The  first  question  presented 
by  this  case,  is,  whether  a  loss  of  the  voyage, 
by  reason  that  the  port  of  destination  was 
blockaded,  be  a  peril  within  the  policy ;  and  if 
so.  whether  the  evidence  of  Hamburg  being 
blockaded  was  sufficient. 

The  insurance  was  on  35  bales  of  cotton  on 
board  the  ship  Orozimbo,  at  and  from  New 
York  to  Hamburg. 

This  was  not  an  illicit  trade,  and  the  assured, 
according  to  the  general  laws  of  trade,  had  a 
right  to  make  his  calculations  for  a  sale  of  the 
shipment  at  the  port  of  destination  ;  and,  for 
this  purpose,  insured  the  arrival  of  his  goods 
at  that  port.  Our  policies  are.extremely  broad 
and  comprehensive,  and  would  seem  to  em- 
brace every  species  of  risk  to  which  ships  and 
goods  are  exposed  from  the  perils  of  sea  voy- 
ages. The  underwriter,  by  his  contract,  stip- 
ulates that  the  goods  shall  not  be  prevented 
from  arriving  at  their  place  of  destination  by 
any  of  the  perils  insured  against.  One  of  those 
perils  is  the  restraint  of  princes.  In  the  pres- 
ent case,  there  was,  I  think,  a  total  failure 
and  loss  of  the  voyage,  by  a  peril  coming  with- 
in the  meaning  of  the  policy,  under  the  term 
restraint  of  princes.  By  the  blockade  the  ves- 
sel was  prevented  from  gc-ing  to  her  port  of 
destination  ;  and  if  she  had  proceeded,  she 
would  have  rendered  herself  liable  to  capture 
and  condemnation  ;  for  the  master  to  have  pro- 
ceeded to  Hamburg,  when  it  was  in  fact  block- 
aded, would  have  been  a  violation  of  his  duty. 
The  evidence  offered  with  respect  to  Hamburg 
being  blockaded  was,  I  think,  competent,  and 
proper  to  be  *submitted  to  the  jury.  So  [*26 1 
far  as  the  protest  of  the  master  went,  it  was 
the  best  possible  evidence,  and  tended  directly 
to  show  an  actual  existing  blockade  ;  and  the 
general  understanding  in  New  York  on  the 
subject  was  certainly  a  corroborating  circum- 
stance. These  were  submitted  to  the  jury  as 
the  testimony  from  which  they  were  to  deter- 
mine whether  Hamburg  was  in  fact  blockaded. 
If  a  blockade  be  a  risk  within  the  policy,  and 
Hamburg  was  in  fact  blockaded,  the  assured 
was  not  bound  to  accept  the  cargo  at  any  other 
place  ;  and  unless  there  has  been  some  acts  on 
his  part  that  will  amount  to  an  acceptance,  lie 
is  entitled  to  recover  from  the  underwriters 
for  a  total  loss.  The  voyage  being  thus  broken 
up,  it  was  the  duty  of  the  master  to  do  what, 
under  the  circumstances  of  the  case,  was  best 
and  most  advantageous  for  the  interest  of  the 
concerned.  His  object  in  going  to  Spithead 
was  to  obtain  advice  from  the  agent  of  his 
owners.  And  it  was  by  his  advice  that  he 
went  to  Embden,  as  being  the  safest  and  near- 
est port  to  Hamburg.  The  cargo,  it  is  true, 
was  accepted  by  the  consignee  at  Embden  ; 
but  this  I  consider  not  within  the  scope  of 
their  authority,  so  as  to  be  binding  upon  the 
assured.  The  consignee  in  this  transaction 
must  be  considered  as  a  mere  volunteer,  and 
acting  for  the  benefit  of  whomsoever  it  might 
concern.  Perhaps,  however,  the  acceptance 
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ought  not  to  be  deemed  a  voluntary  act  on  his 
part,  for  he  urged  that  the  goods  might  be  sent 
to  Lubeck,  which  was  absolutely  refused  by 
the  master  and  owner  of  the  ship.  Nothing 
appears  to  show  that  the  proceeds  of  the  cargo 
have  come  into  the  hands  of  the  assured,  or 
that  he  has  done  any  act  whatever,  ratifying  the 
conduct  of  the  consignees.  I,  therefore,  see 
nothing  to  preclude  him  from  a  recovery  as  for 
A  total  loss.  The  sum  allowed  as  a  general 
average  must  be  rejected. 

LIVINGSTON,  J.  The  effect  of  an  interrup- 
tion by  blockade,  that  is,  whether  it  be  a  peril 
insured  against,  is  the  first  point  in  this  cause. 

Without  having  recourse  to  the  sweeping 
clause  of  "all  other  perils,  losses,  and  misfort- 
262*]  unes"  (which  by  Molloy  *and  some 
others  is  supposed  to  "insure  against  heaven 
and  earth,  and  to  embrace  every  detriment 
that  can  possibly  happen  to  the  thing  insured"), 
it  appears  to  fall  within  the  risk  of  restraints 
of  princes,  or  of  "  men  of  war."  It  is  by  the 
latter  that  a  blockade  is  formed,  and  if  they 
prevent  the  safe  arrival  of  the  vessel,  or  turn 
her  away,  how  can  it  be  said  that  the  voyage 
has  not  been  defeated  by  a  hazard  insured 
against  ?  It  is  not  like  a  denial  of  entry,  for 
that  happens  after  arrival,  and  if  accompanied 
with  no  restraint  or  detention  cannot  amount 
to  a  loss  ;  unless  the  assurer  be  considered,  in 
all  cases,  as  warranting  a  right  to  sell  the  car- 
go, whatever  may  be  the  laws  of  the  country 
to  which  the  property  is  sent. 

But  it  is  insisted  that  the  Orozimbo  had  a 
right  to  proceed,  and  should  have  gone  on 
until  she  met  with  the  investing  squadron, 
and  had  been  turned  away.  That  American 
vessels,  under  the  treaty  of  London,  have  the 
right  of  proceeding,  until  turned  away  in  this 
manner,  I  never  doubted,  and  such  has  been 
the  decision  of  the  Court  for  the  Correction 
of  Errors ;  but  this  is  not  the  only  inquiry 
here.  Properly  to  estimate  the  risk  of  pro- 
ceeding, after  the  indorsement,  which  was 
made  on  her  register,  we  must  look  at  the  con- 
struction which  the  High  Court  of  Admiralty 
of  Great  Britain  has  put  on  this  part  of  the 
treaty. 

The  Columbia  (1  Rob.  Adm.  Rep.  154),  a 
case  well  known  in  this  court,  was  captured 
without  any  previous  warning,  and  condemned 
by  Sir  "William  Scott,  because  the  blockade  of 
Amsterdam  was  known  in  New  York  at  the 
time  of  her  sailing.  On  ground,  then,  some- 
what resembling  this,  if  not  stronger,  might 
the  Orozimbo  have  been  condemned,  if  she 
had  gone  on,  after  receiving  advice  of  the 
blockade  from  two  ships  of  war,  both  at  no 
great  distance  from  Hamburg,  though  not  of 
the  blockading  squadron.  It  is  sufficient  to 
justify  the  master's  conduct,  in  cases  of  this 
kind,  if  he  have  good  reason  to  apprehend  that 
a  capture  will  be  the  consequence  of  going  on. 
"  A  just  fear."  says  Targa  (cap.,  59,  291),  "  is 
a  kind  of  violence,  so  that  abandonment  of  a 
vesvsel  from  a  doubt  of  not  being  able  to  resist, 
and  especially  of  being  made  a  slave,  is  a  loss 
263*]  within  the  policy."  *And  Casaregis 
(Disc.,  23,  N.,  84),  after  observing  that  in  such 
case  "a  captain  should  not  rashly  forsake  his 
ship,  adds,  that  it  is  otherwise  if  the  circum- 
stances are  such  as  may  excuse  fear,  credulity, 
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or  even  an  error  of  the  captain."  Secus  si  tali- 
bus  circumstantiis,  quce  timorem,  credulitatem, 
nut  errorem  capitanei  eoccuwre  jwssent.  Emerig- 
on  (Vol.  I.,  509),  also,  mentions  several  in- 
stances in  which  fear  of  a  -  shipwreck,  an 
enemy,  pirates,  or  the  like,  which  appeared 
just  at  the  time,  though  not,  in  fact,  well 
founded,  have  justified  a  dereliction  of  the 
property.  These  principles,  which  appear 
reasonable,  apply  to  the  Orozimbo,  if  we  once 
admit  that  capture  is  a  peril  insured  against. 
If  the  master,  from  the  notification  he  received, 
and  the  advice  given  him,  were  really  afraid 
of  condemnation  if  he  attempted  to  enter  the 
Elbe  (and  such  were  certainly  his  apprehen- 
sions, nor  were  they  without  foundation),  he 
was  not  bound  to  proceed.  If  he  had  pro- 
ceeded, and  a  loss  had  ensued,  he  would  have 
been  censured,  and  have  furnished  a  better 
ground  of  defense  than  is  now  taken.  I  am 
presuming  the  port  of  destination  to  be  actually 
blockaded,  which  sufficiently  appears  to  have 
been  the  case  with  Hamburg,  for  all  the  par- 
ties on  or  near  the  spot  acted  on  that  supposition. 

But  if  it  were  proper  in  the  master  to  change 
his  route,  he  ought,  it  is  said,  to  have  gone  to 
the  next  nearest  port,  the  voyage  not  being 
thereby  lost,  and  the  insurance  would  have 
protected  him  thus  far.  This  is  not  so ;  the 
moment  a  voyage  is  interrupted  by  a  blockade 
a  right  to  abandon  exists,  and  if  it  be  seasona- 
bly followed  up,  everything  that  is  afterwards 
done  in  good  faith  by  the  master  must  be  on 
account  of  the  underwriters.  The  assured  are 
not  obliged  to  receive  their  goods  at  the  next 
nearest  port,  or  at  any  other  port  than  the  one 
to  which  the  vessel  was  bound.  They  have 
calculated  on  a  particular  market,  and  if  im- 
peded in  getting  thither,  a  loss  of  the  voyage 
has  happened,  and  the  property  may  be  cast 
on  the  insurers.  As  to  the  captain,  he  acted 
for  the  best ;  nor  ought  a  receipt  of  the  cargo 
by  the  consignees  to  prejudice  anyone.  This 
was  an  act  in  which  the  ultimate  owner, 
*whoever  he  might  be,  had  an  interest,  [*264 
and  it  should  not  be  turned  to  the  disadvant- 
age of  parties  at  a  distance,  who  could  not  give 
any  new  orders  respecting  it.  The  only  point 
determined  in  Hadkinson  y.  Robinson  (3  Bos.  & 
Pull.,  389)  is,  that  if  a  perishable  cargo  be  sold 
at  a  loss,  at  an  intermediate  port,  in  conse- 
quence of  advice  received  during  the  voyage 
of  the  port  of  destination  being  shut  by  the 
government  of  the  country,  it  is  not  a  total 
loss  within  the  policy.  This  decision  must  have 
proceeded  on  the  ground  that  an  insurance 
does  not  guaranty  a  right  of  entry  or  to  trade  ; 
but  if  Naples  had  been  blockaded,  the  Court 
of  Common  Pleas,  without  violating  any  prin- 
ciple it  adopted  in  that  case,  might  have  come 
to  a  different  conclusion. 

My  opinion  is  that  the  verdict  is  right,  ex- 
cept as  to  the  sum  included  in  it  for  the  aver- 
age loss  settled  at  Hamburg.  As  this  must 
have  already  been  paid  by  the  consignee  out 
of  the  proceeds  of  the  goods,  that  is,  out  of  a 
fund  belonging  to  the  defendants,  it  ought  not 
to  be  recovered  in  this  suit ;  the  plaintiff,  there- 
fore, must  deduct  $57.60  from  his  verdict,  and 
enter  judgment  for  the  balance. 

KENT,  Ch.  J.  The  first  question  that  arises 
in  this  case  is  as  to  the  sufficiency  of  the  evi- 
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dence  of  the  actual  blockade  of  Hamburg,  in 
August  and  September,  1808.  This  testimony 
consisted,  1.  In  the  notice  of  the  fact  given  to 
the  captain  by  an  officer  of  one  of  the  British 
ships  of  war,  after  the  vessel  had  arrived  on 
soundings  near  the  English  Channel,  with  a 
prohibition  to  proceed  there.  2.  In  the  like 
notice  and  prohibition  given  him  by  an  officer 
of  another  ship  of  war  off  the  Isle  of  Wight. 
8.  In  a  letter  written  to  him  from  London,  on 
the  23d  of  August,  1803,  by  Thomas  Wilson, 
agent  of  the  owner  of  the  ship,  who  stated  to 
him  the  fact,  and  advised  him  to  go  to  Emb- 
den.  4.  In  a  letter  from  William  Boyd,  the 
owner  of  the  ship,  dated  at  Hamburg,  the  3d 
of  September,  1803,  and  addressed  to  the  cap- 
tain at  Embden,  in  which  the  fact  seems  to  be 
necessarily  implied.  5.  In  the  testimony  of  a 
265*]  *witness  at  New  York,  who  stated  that 
he  received  information  from  Bremen  that 
Hamburg  was  blockaded  in  the  fall  of  1803, 
and  he  supposed  it  was  so  generally  under- 
stood and  known  at  New  York. 

This  evidence  was,  in  the  first  instance,  suf- 
ficient for  the  jury  to  infer  the  existence  of  a 
blockade  at  the  period  in  question  ;  and  as  the 
defendants  did  not  attempt  to  meet  or  destroy 
it  by  counter  testimony,  the  verdict  ought  not 
now  to  be  questioned  on  account  of  the  insuf- 
ficiency of  that  evidence. 

The  next  and  more  important  question  is, 
whether  a  blockade  of  the  port  of  destination 
be  a  peril  within  the  policy.  The  only  case  in 
the  English  books  that  appears  to  have  a  bear- 
ing on  the  question,  is  that  of  Hadkinson  v. 
Robinson  (3  Bos.  &  Pull.,  389).  The  court 
there  considered  that  the  port  of  destination, 
being  shut,  was  a  peril  acting  collaterally  only,, 
and  not  directly  upon  the  subject.  But  that 
case  arose  upon  the  special  memorandum  in 
the  policy,  which  requires  a  peril  operating  to 
the  total  destruction  of  the  article  insured.  It 
is  not  an  authority  beyond  a  question  arising 
upon  that  memorandum  ;  for  with  respect  to 
the  loss  of  the  voyage,  by  reason  of  a  blockade 
of  the  port  of  discharge,  the  peril  operates  as 
directly  as  any  other  restraint  or  detention. 
The  interdiction  of  commerce  with  the  port  of 
destination,  is  stated  by  Emerigon  (Vol.  I., 
542)  to  be  a  peril  of  the  sea,  and  if  it  happens 
after  the  risk  commences  (as  we  are  to  intend 
it  did  in  the  present  case),  the  insurer  is  re- 
sponsible for  the  consequences  of  it :  but  if  it 
existed  before  the  commencement  of  the  voy- 
age, the  contract  is  dissolved.  In  a  question 
upon  which  the  English  books  and  decisions 
are  silent,  and  when  the  opinion  of  Emerigon 
is  founded,  not  upon  local  ordinances,  but 
upon  general  principles  of  insurance,  I  cannot 
but  consider  him  as  a  great  authority.  Nor  do 
I  see  why  a  blockade  should  not  be  deemed 
equivalent  to  any  other  restraint  or  detention. 
It  answers  the  description  of  a  peril  as  under- 
266*]  stood  in  a  policy,  and  which  *includes 
every  peril  arising  from  a  vis  major,  which 
could  not  be  resisted,  or  from  a  cos  fortuit, 
which  human  prudence  could  not  foresee.  It 
equally  interrupts  and  destroys  the  voyage. 
Liberty  to  go  to  another  port  is  changing  the 
mercantile  adventure,  and  is  nothing  else  than 
the  compulsory  institution  of  a  new  voyage  ; 
for  if  the  termini  of  the  voyage  are  changed, 
the  identity  of  the  voyage  is  lost. 
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I  do  not  consider  the  act  of  the  consignee  in 
receiving  the  goods  at  Embden  as  binding 
upon  the  plaintiff  ;.  for,  as  he  received  them 
there  in  consequence  of  the  peril,  it  was 
an  act  of  necessity ;  and  he  received  them 
as  agent  for  the  party  in  whom  the  inter- 
est should  vest,  according  to  the  course  of 
events. 

It  appears,  then,  to  me,  that  the  blockade, 
in  fact,  being  established,  the  captain  was 
forced  out  of  his  voyage  by  the  peril  that  hi* 
conduct  in  going  to  England,  and  from  thence 
to  Embden,  arose  from  necessity,  and  was 
guided  by  the  best  advice  and  the  best  discre- 
tion that  the  circumstances  of  his  case  af- 
forded ;  and  the  abandonment  having  been 
duly  made,  the  plaintiff  is  entitled  to  recover 
as  for  a  total  loss. 

As  to  the  further  sum,  found  by  the  verdict, 
for  the  gross  average,  it  cannot  be  admitted. 
We  have  allowed  (1  Caines'  Rep.,  284,  450), 
after  a  recovery  for  a  total  loss,  a  further  sum 
for  expenditures  in  laboring  to  save  the  prop- 
erty, under  the  special  agreement  in  the  policy, 
but  we  have  gone  no  further.  That  sum  must 
be  deducted  from  the  verdict. 

Judgment  for  the  plaintiff. l 

Cited  in— 6  Johns.,  252;  11  Johns.,  333;  15  Johns., 
529  ;  118  Mass.,  214. 


*JACKSON,  ex  dem.  C.  R.  GOLDEN,  [*267 

ET  AL., 

V. 

BROWNELL. 

Lease — Condition — Construction. 

In  a  lease  it  was  covenanted,  "  that  in  case  the  les- 
see should  suffer  or  permit  more  than  one  family  to 
every  100  acres,  to  reside  on,  use.  or  occupy  any 
part  of  the  premises,  the  lease  should  be  void,"  &c. 
It  was  held  that  letting  parts  of  the  premises  to  per- 
sons for  a  year  to  cultivate  for  shares,  made  such 
persons  tenants  within  the  meaning  of  the  cove- 
nant ;  and  there  being1  more  than  one  such  tenant 
to  each  100  acres,  the  lease  was  thereby  void.  Per- 
sons so  occupying  the  land  for  one  year,on  shares 
of  the  crops,  have  an  interest  in  the  land,  and  are 
not  mere  laborers  or  servants  to  the  lessee.* 

Citations— Woodfall,  122 ;  1 T.  R.,  159. 

THIS  was  an  action  of  ejectment  for  lands 
in  Pittstown,  in  the  County  of  Rensselaer. 
The  cause  was  tried  at  the  circuit  in  Rensselaer 
County,  on  the  30th  of  May,  1804,  before  Mr. 
Justice  Spencer.  The  plaintiff  produced,  and 
proved,  a  lease  of  248  acres  of  land,  the  prem- 
ises in  question,  dated  the  15th  of  March, 
1794,  for  the  term  of  twenty-one  years,  exe- 
cuted by  Alexander  Golden,  deceased,  of  the 
one  part,  and  Ebenezer  Wilson,  as  lessee,  of 
the  other  part.  The  lease  contained  the  fol- 
lowing condition  :  "That  in  case  the  lessee, 
his  executors  or  administrators  should  suffer 
or  permit  more  than  one  family  or  tenant,  to 

1.— See  Simonds  v.  The  Union  Insurance  Com- 
pany, 4  Dallas,  418,  in  the  Circuit  Court  of  the 
United  States ;  Lelbbock  v.  Rowcroft,  5  Esp.  N.  P. 
Rep.  50;  Barker  v.  Blake,  9  East's  Hep.,  233;  Parkin 
v.  Turner,  Park.  6  edit.,  618. 

*Overseers  of  Fort  Ann  v.  Overseers  of  Kingsbury, 
14  Johns.,  365. 
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every  100  acres,  to  reside  on,  use,  or  occupy 
any  part  of  the  said  premises,  that  then,  and 
in  such  case,  the  said  lease  should  be  void,  and 
the  estate  thereby  created  cease  and  deter- 
mine." It  was  stipulated  that  the  lessor  might 
reserve  70  acres  of  the  premises  for  a  wood  lot. 
An  indorsement  was  made  on  the  same  day 
with  the  date  of  the  lease,  and  executed  by 
the  parties,  by  which  the  seventy  acres  were 
accordingly  reserved,  which  reduced  the 
quantity  to  178  acres.  The  present  action  was 
brought  for  a  breach  of  the  above  condition, 
by  which  the  lease  was  alleged  to  have  become 
forfeited.  Wilson,  the  lessee,  occupied  the 
premises  ;  then  Joseph  King  ;  then  Reuben 
Peckham  and  Seth  Peckham  ;  then  Hughes 
and  Butler ;  last,  John  Wilcox  and  the  pres- 
ent defendant,  who  now  live  thereon.  Four 
years  ago,  Hughes  and  Butler  occupied  a 
farm,  parcel  of  the  land  in  question.  One 
Hall,  who  did  not  live  on  the  premises,  sowed 
five  acres,  and  by  an  agreement  with  the  Peck- 
hams,  he  was  to  have  the  crops  for  clearing 
and  inclosing,  three  of  the  five  acres  being 
new  land.  Hughes  resided  on  the  premises 
from  April  to  February,  and  Butler  some  time 
longer.  They  took  the  farm  for  a  year  and 
planted  it  together.  They  entered  under  the 
Peckhams,  who  reaped  a  crop,  which  had 
268*]  *been  sowed  the  preceding  season. 
They  lived  in  one  house,  sowed  their  wheat 
separately,  and  divided  their  oats,  as  they  drew 
in  the  crop.  Hughes  was  to  have  half  of  R. 
Peckham's  part,  and  Butler  the  half  of  S. 
Peckham's  part  for  one  year.  The  Peckhams 
retained  the  residue.  Hughes  was  to  have  a 
third  of  the  crop  of  wheat.  The  Peckhams 
were  to  provide  the  seed  and  two  thirds  of  the 
team.  King  paid  rent  to  the  agent  of  the 
Coldens  for'the  premises  in  question,  and  the 
Peckhams  paid  rent  after  King.  Simeon 
Brownell  purchased  the  lease  and  all  the  right 
and  interest  of  the  Peckhams.  The  defendant 
and  Wilcox  have  been  in  possession  of  the 
premises  under  S.  Brownell,  and  have  occu- 
pied separate  lots,  and  have  each  of  them  a 
family.  The  lessors  of  the  plaintiff  are  the 
heirs-at-law  of  Cadwallader  R.  Golden,  de- 
ceased. 

The  defendant  moved  for  a  nonsuit  on  the 
following  grounds  :  1.  That  the  two  persons 
made  but  one  tenant.  2.  The  agreement  en- 
tered into  did  not  make  them  tenants  within 
the  terms  of  the  lease.  3.  There  was  no 
privity  between  them  and  the  first  lessee.  4. 
The  lease  authorized  one  tenant  besides  the 
first  lessee.  The  judge  then  called  on  the 
plaintiff  for  further  proof,  which  not  being 
produced,  he  was  nonsuited ;  but  leave  was 
given  to  move  the  court  to  set  the  nonsuit 
aside. 

Mr.  Van  Vechten,  for  the  plaintiff,  in  sup- 
port of  the  motion  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  contended  that  the  intent  of 
the  lessor,  in  introducing  this  condition,  was 
to  prevent  the  land  from  being  burdened  with 
tenants  and  the  soil  impoverished  by  exhaust- 
ing crops.  In  this  view  the  condition  is  to  be 
construed  that  there  was  to  be  but  one  tenant 
to  a  hundred  acres.  If  there  were  less  than 
two  hundred  acres,  there  could  be  but  one  ten- 
ant. Without  deducting  the  70  acres  reserved 
by  the  lessor  for  wood,  still  there  were  three 
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persons  occupying  and  using  the  land  at  the 
same  time,  though  the  quantity  was  less  than 
three  hundred  acres. 

Mr.  Wooduwth,  Attorney-General,  contra. 
The  rent  reserved  *on  this  lease  is  very  [*2G9 
high,  while  the  tenant  is  tied  down  by  many 
severe  restrictions.  In  the  attempt  to  avoid  the 
lease  for  a  breach  of  this  condition,  the  court 
will  require  the  plaintiff  to  bring  his  case  clear- 
ly and  strictly  within  the  terms  of  the  contract. 
Courts  lean  strongly  against  forfeitures ;  they 
will  be  astute  to  discover  reasons  in  support  of 
leases,  rather  than  to  avoid  them.  The  70 
acres  were  a  mere  reservation  of  the  wood, 
and  to  prevent  its  being  cut  down  during  the 
term.  The  tenant  paid  rent  for  248  acres,  and 
all  the  covenants  extended  to  that  quantity. 
Suppose  there  had  been  299  acres,  might  the 
lessee  not  have  farmed  out  100  acres  to  B  and 
100  acres  to  C,  and  have  continued  to  occupy 
the  residue  ?  It  would  be  a  very  rigid  con- 
struction to  say  that  such  an  occupation  by 
three  persons  was  a  breach  of  the  condition  so 
as  to  produce  a  forfeiture  of  the  lease. 

There  is  no  privity  between  Wilson,  the 
original  lessee,  and  the  occupiers  of  the  land. 
If  no  privity  is  shown,  the  plaintiff  cannot 
recover  on  the  ground  of  a  forfeiture.  The 
word  "  tenant,"  in  the  lease  must  be  construed 
according  to  its  legal  signification.  If  A,  the 
lessee,  permit  B  to  go  on  the  land  and  culti- 
vate it  on  shares,  it  is  not  a  tenancy  in  B.  It 
is  a  particular  mode  of  hiring,  .or  contract  for 
labor.  The  persons  who  thus  occupied  by 
permission  could  not  have  maintained  an 
action  of  trespass  for  a  violation  of  such  pos- 
session. Such  occupiers  do  not  acquire  the 
rights  of  tenants.  (Cro.  Eliz.,  143,  Hareetal.,  v. 
Celey;  6  Bac.  Abr.,  563,  by  Gwill.,  Trespass,  C, 
3.)  The  lease  speaks  of  tenants  ;  not  mere 
occupiers,  or  servants  of  the  lessee.  If  this  be 
correct,  then  there  have  been  but  two  real 
tenants  on  the  premises. 

Mr.  Van  Vechten,  in  reply.  If  the  condi- 
tion of  a  lease  be  a  hard  one  for  a  lessee,  and 
for  the  sole  interest  of  the  lessor,  a  more  strict 
construction  ought  to  prevail  against  a  forfeit- 
ure. But  where  the  object  of  the  condition  is 
for  the  benefit  of  agriculture,  and  to  prevent 
an  exhaustion  of  the  fertility  of  the  land,  by 
overburdening  it  with  tenants,  there  is  no  rea- 
son for  leaning  ift  favor  of  the  lessee.  The 
*supposition  of  299  acres  does  not  re-  [*27O 
move  the  difficulty  as  to  the  number  of  ten- 
ants, any  more  than  a  supposition  of  201  acres, 
if  the  terms  of  the  condition  are  to  be  adhered 
to.  There  were,  in  fact,  four  persons  on  the 
farm,  and  the  hiring  was  for  a  year.  The  case 
cited  from  Croke  is  not  analogous.  There  the 
tenant  in  possession  let  the  land  to  another  to 
sow  it  upon  shares  of  the  crop  ;  and  it  was  a 
mere  hiring  of  service. 

The  words  of  the  covenant  are,  that  the  les- 
see shall  not  permit  more  than  one  tenant  to 
each  hundred  acres.  He  was  bound  to  know 
that  these  persons  were  in  possession  ;  and  if 
he  did  know,  the  court  will  intend  his  permis- 
sion, which  is  an  answer  to  any  objection  as  to 
want  of  privity  between  them. 

THOMPSON,  J.  I  think  the  number  of  ten- 
ants is  restricted  to  two  ;  no  number  beyond 
that  will  comport  witii  the  terms  of  the  lease. 
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The  clear  import  of  the  restriction  is.  that 
there  shall  not  be  more  tenants  than  so  that 
each  one  may  have  one  hundred  acres  of  land: 
and  if  so,  it  appears  to  me  to  result,  as  a 
mathematical  certainty,  that  248  acres  will  ad- 
mit of  only  two  tenants.  The  given  number 
of  acres  being  divided  by  one  hundred,  the 
quotient  will  designate  the  number  of  tenants. 
It  is  tme  that  courts  have  always  held  a  strict 
Imnd  over  conditions  for  defeating  leases. 
But  when  parties  have  made  express  stipula- 
tions, which,  in  my  judgment,  will  admit  of 
but  one  interpretation,  not  to  give  effect  to 
them  would  be  making  a  new  contract  for 
parties,  instead  of  construing  that  they  have 
made  for  themselves. 

How  many  families  or  tenants,  then,  within 
the  meaning  of  the  lease,  have  been  permitted, 
at  the  same  time,  to  use  and  occupy  the  prem- 
ises ?  I  think,  clearly,  more  than  two. 
David  Hughes  and  William  Butler  resided 
upon  the  premises,  with  their  separate  fam- 
ilies, and  improved  separate  parts  of  the  land. 
They  held  under  Reuben  and  Seth  Peckham, 
who  were  the  assignees  of  the  lessee,  and  the 
agreement  between  them  was  that  Hughes 
271*]  was  *to  have  half  of  Reuben  Peck- 
ham's  part  and  Butler  half  of  Seth  Peckham's 
part  for  one  year,  the  Peckhams  retaining  the 
residue  ;  by  this  means  the  premises  had  at 
least  four  separate  and  distinct  occupants,  in- 
dependent of  Hall,  who  was  permitted,  at  the 
same  time,  to  sow  a  distinct  part  of  the  land 
with  wheat.  The  compensation  to  be  made 
to  the  Peckhams  for  the  use  of  the  lands,  be- 
ing stipulated  to  be  a  portion  of  the  produce 
raised,  must  have  the  same  effect  as  if  the 
rent  had  been  reserved  in  money.  (Woodfall, 
122.)  The  provision  in  the  lease  was,  doubt- 
less, to  guard  against  having  too  great  a  pro- 
portion of  the  land  plowed  and  sowed  the 
same  season,  and  to  prevent  the  waste  of  tim- 
ber for  firewood  ;  and  in  this  point  of  view, 
the  restriction  must  be  considered  for  the 
benefit  of  husbandry.  The  manner  in  which 
the  premises  have  been  occupied  and  used,  is, 
I  think,  clearly  against  the  terms  of  restriction 
contained  in  the  lease,  as  well  as  against  what 
must  have  been  the  meaning  and  intention  of 
the  parties.  My  opinion,  therefore,  is,  that 
the  nonsuit  should  be  set  aside,  and  a  new 
trial  granted. 

LIVINGSTON,  J.  There  is  nothing  unreason- 
able in  this  condition,  and  if  there  were,  it  is 
not  for  us  to  disregard  it  on  that  account,  the 
lessee  having  chosen  to  submit  to  it.  We 
have  only  to  inquire  whether  it  has  been 
broken  ?  The  quantity  of  laud  leased,  about 
which  there  appeared  to  be  some  dispute,  was 
admitted  in  the  argument  to  be  248  acres  ;  for, 
though  the  landlord  had  a  right  to  cut  wood 
on  seventy  acres,  they  were  to  be  considered 
as  among  those  demised,  subject  only  to  his 
privilege.  There  existed  a  right,  then,  in  the 
lessee  and  his  assigns,  to  have  two  tenants  or 
families  on,  or  using  the  premises,  at  any  one 
time,  if  not  three,  but  no  more.  The  gra- 
mmen,  or  breach  relied  on,  is,  that  the  two 
Peckhams,  Hall,  Hughes  and  Butler,  making 
five  in  all,  used  the  land  at  the  same  time. 

Hughes  and  Butler  took  under  the  Peck- 
hams,  who  were  then  owners  of  the  lease. 
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The  first  had  half  of  Reuben  Peckham's,  and 
the  others  the  same  proportion  of  Seth  Peck- 
ham's  part,  the  Peckhams  reserving  the  re- 
sidue to  themselves,  and  *which,  of  [*272 
course,  they  must  have  used  as  their  own. 
Without  taking  any  notice  of  Hall,  the  land 
during  this  year  was  used  by  at  least  four 
tenants.  It  is  of  no  importance  on  what  terms 
Hughes  and  Butler  took  the  land,  whether  on 
payment  of  money,  or  on  a  partition  of  its 
produce  between  them  and  the  Peckhams, 
which  is  not  an  uncommon  way  of  letting 
farms  in  the  country.  The  only  question  is, 
whether  they  were  tenants,  or  barely  servants, 
under  the  Peckhams.  Each  had  every  char- 
acter of  a  tenant,  and  not  as  a  mere  laborer 
for  the  owner  of  the  soil.  They  took  under  a 
contract  to  possess  for  a  year ;  they  occupied 
the  same  house ;  they  had  an  interest  or  estate 
in  the  land  ;  they  paid  rent  in  grain  ;  they 
might  bring  their  own  cattle  on,  and  reap 
what  they  pleased  from  it,  for  their  exclusive 
benefit,  except  grain,  which  was  to  be  divided; 
and,  what  is  very  important,  they  had  a  right 
(it  not  appearing  they  were  restrained  by 
special  agreement)  to  the  use  of  wood  for 
burning,  repairing,  &c.,  and  if  they  continued 
in  possession,  by  mutual  consent,  after  the 
end  of  the  first  year,  a  tacit  renovation  of  the 
original  contract  would  have  been  implied,  and 
they  could  not  have  been  dispossessed,  without 
half  a  year's  notice  to  quit.  (1  Term  Rep.,  159, 
Flower  v.  Darby.)  Very  different  is  the  con- 
dition of  a  person  who  is  hired  for  a  few  days, 
to  plow  or  reap  a  particular  field,  on  having 
part  of  the  produce.  He  enjoys  none  of  these 
privileges,  and  can  do  the  land  no  injury,  ex- 
cept in  the  mere  workings  of  it,  to  which  the 
original  lessee  and  his  assigns  must  be  entitled 
to  any  extent.  They  might  hire  a  hundred 
laborers,  but  could  not  divide  the  farm  into  as 
many  shares,  and  grant  to  as  many  persons  a 
right  to  pasture  cattle,«to  cut  wood,  &c.,  for  a 
whole  year,  as  was  granted  to  Hughes  and 
Butler,  without  a  palpable  violation  of  the 
condition,  or  rendering  it  a  nullity. 

My  opinion  then,  is,  that  at  the  time  we  are 
speaking  of  there  were  four  tenants  in  the 
use  and  enjoyment  of  those  premises,  the  two 
Peckhams,  with  Hughes  and  Butler  ;  that  the 
plaintiff  was  entitled  on  this  evidence  to  a  ver- 
dict ;  and  that  the  nonsuit,  of  course,  must  be 
set  aside,  and  a  new  trial  had,  with  costs  to 
abide  the  event. 

KENT,  Oh.  J.,  SPENCER,  J.,  and  TOMPKINS, 
J.,  concurred. 

Nonsuit  set  aside  and  a  new  trial  granted.* 

Cited  In— 7  Johns.,  195;  14  Johns..  366,  367;  1  Hill, 
246;  39  N.  Y.,  133;  15  Barb.,  597;  53  Barb.,  401;  36 
How.  Pr.,  475. 

1. — After  a  new  trial,  a  Judgment  was  griven  for 
the  plaintiff,  on  the  same  facts  as  above  stated,  in 
August  Term,  1809. 


273*]  *  JACKSON,  ex  dern.  GOLDEN,  ET  AL., 

AGAN. 

Lease — Condition — Construction. 

A  lessee  covenanted  not  to  permit  more  than  one 
tenant  to  each  100  acres,  to  reside  on,  or  occupy, 
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the  premises.  The  quantity  of  land  demised  was 
135  acres.  In  an  action  for  a  breach  of  the  coven- 
ant, it  was  held  that  the  allowing  of  one  tenant,  be- 
sides the  leesee,  to  occupy  the  premises,  was  not  a 
breach  of  the  covenant. 

rpHE  facts  in  this  case,  which  was  tried  at 
JL  the  same  time  with  tUe  preceding  one, 
are  nearly  the  same.  Both  leases  contained 
the  same  covenant.  This  lease  was  for  135 
acres,  and  there  was  a  reservation  of  40  acres 
for  wood.  Benjamin  Agan,  the  son  of  the 
lessee,  occupied  a  part  of  the  premises  under 
his  father,  who  improved  the  remainder. 
Part  of  the  time  they  worked  separately,  and 
took  their  respective  crops.  The  son  lived  in 
a  house  by  himself,  and  kept  a  separate  fam- 
ily and  stock.  The  lessee  died  ;  and  Benjamin 
Agan  having  left  the  premises,  the  present  de- 
fendant took  possession.  There  was  no  agree- 
ment between  the  lessee  and  his  son  Benjamin; 
he  went  on,  however,  by  his  permission,  but 
did  not  occupy  more  than  half  the  land  any 
one  year.  One  Filkin,  had,  also,  used  and  oc- 
cupied the  premises  with  the  defendant  about 
two  years,  and  received  one  third  of  the  crops 
for  his  labor. 

Mr.  Van  Vechten  for  the  plaintiff. 
Mr.   Woodwarth,  Attorney-General,  for  the 
defendant. 

THOMPSON,  J.  The  questions  involved  in 
this  case  are  substantially  the  same  as  in  the 
preceding.  The  lease  here  was  only  for  135 
acres  of  lands,  which,  according  to  my  con- 
struction of  the  lease,  will  admit  of  onfy  one 
tenant  or  occupant.  Instead  of  which  it  ap- 
pears that  the  lessee,  during  his  lifetime,  oc- 
cupied and  improved  a  part  of  the  farm,  and, 
at  the  same  time,  his  son  Benjamin  lived  upon 
and  improved  a  separate  and  distinct  part ; 
and  that  the  present  defendant  has,  since  the 
death  of  the  original  lessee,  permitted  one 
Filkin  to  occupy  a  part  of  the  premises,  con- 
trary to  the  condition  of  the  lease.  I  am  of 
opinion,  therefore,  that  a  new  trial  ought  also 
to  be  granted  in  this  case. 

KENT,  Ch.  J.,  Admitting  that  the  lessee's 
son  Benjamin  was  a  tenant  within  the  mean- 
ing of  the  condition,  the  question  will  be, 
whether  the  lessee  might  not  take  one  tenant 
or  family  on  to  the  premises,  considering  there 
were  35  acres  granted  beyond  the  100.  Unless 
274*]  we  admit  the  construction,  *the  coven- 
ant is  in  a  great  degree  senseless.  Why  say 
that  there  shall  not  be  but  one  tenant  to  100 
acres,  if  the  meaning  was  that  the  lessee  or 
his  assignee  could  alone  occupy  the  premises? 
The  language  of  the  covenant  evidently  points 
to  more  than  one  occupant,  for  the  lessee  was 
not  to  permit  more  than  one  family  to  100 
acres.  I  am  of  opinion,  accordingly,  that  the 
covenant  in  this  case  will  admit  of  the  con- 
struction of  two  tenants  residing  on,  or  occu- 
pying the  135  acres,-  and  that  the  motion  to 
set  aside  the  nonsuit  ought  to  be  denied. 

TOMPKINS,  J.,  SPENCER,  J.,  and  LIVING- 
STON, J.,  concurred. 

Rule  refused. 

Cited  in— 7  Johns.,  195. 
JOHNS.  REP.,  1. 


DEFREEZE  v.  TRUMPER. 

Sale  of  Chattel — Implied  Warranty. 

In  every  sale  of  a  personal  chattel,  there  is  an  im- 
plied warranty,  in  respect  to  the  title  of  the  ven- 
dor.* Aliter,  as  to  the  quality  or  soundness  of  the 
thins:  sold.t 

Citations— 2  Bl.,  Com.,  461 ;  2  Cai.,  48. 

FROM  the  return  to  the  certiorari  in  this 
cause,  it  appeared  that  an  action  of  tress- 
pass  on  the  case  had  been  brought  by  the  pres- 
ent defendant,  against  the  present  plaintiff, 
before  the  justice,  to  recover  damages  for  the 
sale  of  a  horse,  the  title  to  which  was,  after- 
wards, proved  to  be  in  a  third  person,  and 
not  in  the  vendor.  The  horse  had  been  sold 
by  Defreeze,  as  executrix  in  her  own  wrong, 
to  Trumper,  and  the  administrators  of  the  es- 
tate of  the  intestate,  afterwards  recovered  the 
value  of  the  horse  of  the  vendee.  Before  the 
trial  of  that  cause,  Trumper  gave  notice  to 
Defreeze  to  come  forward  and  defend  the  suit. 
The  plaintiff  below  recovered  judgment  against 
the  defendant,  for  damages  and  costs. 

Mr.  Woods  for  the  plaintiff  in  error. 
Mr.  P.  W.  Radcliff  for  defendant. 

Several  exceptions  were  made,  and  the  case 
was  submitted  without  argument. 

The  principal  objection,  and  the  only  one 
considered  in  the  judgment  of  the  court*  was, 
that  the  declaration  did  not  sufficiently  aver, 
nor  the  evidence  establish,  any  warranty  or 
fraud  in  the  sale. 

275*]  *  Per  Curiam.  We  are  of  opinion  that 
an  express  warranty  was  not  requisite;  for  it  is  a 
general  rule,  that  the  law  will  imply  a  war- 
ranty of  title  upon  the  sale  of  a  chattel.  This 
rule  is  laid  down  in  the  Commentaries  of  Sir 
William  Blackstone,  who  says  (Vol.  II.  451) 
"that  by  the  civil  law,  an  implied  warranty 
was  annexed  to  every  sale,  in  respect  to  the 
title  of  the  vendor  ;  and  so,  too,  in  our  law,  a 
purchaser  of  goods  and  chattels  may  have  a 
satisfaction  from  the  seller,  if  he  sells  them  as 
his  own,  and  the  title  prove  deficient,  without 

*Rew  v.  Barber,  3  Cow.  Rep.,  272. 
tSwett  v.  Colgate,  20  Johns.,  196,  Oneida  Man.  So- 
ciety v.  Lawrence,  4  Cow.  Rep  ,  443. 


NOTE.— Sale  of  Chattel— Implied  warranty  of  title. 

In  his  work  on-sales  Mr.  Benjamin  says :  First.— It 
is  well  settled  that  in  an  executory  agreement  the 
vender  warrants  by  implication  his  title  in  the  goods 
which  he  promises  to  sell. 

Secondly — It  is  also  universally  conceded  that  in 
the  sale  of  an  ascertained  specific  chattel,  an  affirm- 
ation by  the  vendor  that  the  chattel  is  his,  is  equiv- 
alent to  a  warranty  of  title ;  and  that  this  affirma- 
tion may  be  implied  from  his  conduct  as  well  as 
from  his  words,  and  may  also  result  from  the  nature 
and  circumstances  of  the  sale.  But  it  has  been 
said, 

Thirdly— That  in  the  absence  of  such  implication, 
and  where  no  express  warranty  is  given,  the  ven- 
dor, by  the  mere  sale  of  a  chattel,  does  not  warrant 
his  title  and  ability  to  sell,  though  all  again  admit, 

Fourthly— That  if  in  such  case  the  vendor  knew 
he  had  no  title,  and  concealed  that  fact  from  the 
buyer,  he  would  be  liable  on  the  ground  of  fraud. 

The  one  controverted  question  is  thus  narrowed 
down  to  this  point,  whether  in  the  sale  of  a  chattel 
an  innocent  vendor,  by  the  mere  act  of  sale,  asserts 
that  he  is  owner,  for,  if  so,  he  warrants  according 
to  the  second  of  the  foregoing  rules. 

After  an  able  review  of  the  English  authorities, 
the  learned  author  concludes :  "  A  sale  of  personal 
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any  express  warranty  for  that  purpose.  But 
with  regard  to  the  goodness  of  the  wares  so 
purchased  the  vendor  is  not  bound  to  answer, 
unless  he  expressly  warrants  them  to  be  sound 
and  good,  or  unless  he  knew  them  to  be  other- 
wise, and  hath  used  any  art  to  disguise  them, 
or  unless  they  turn  out  to  be  different  from 
what  he  represented  them  to  the  buyer."  The 
present  decision  does  not,  therefore,  interfere 
with  that  of  Seixas  v.  Woods  (2  Caines,  48),  for 
the  question  in  that  case  arose  upon  the  qual- 
ity and  not  upon  the  title  of  the  chattel  sold, 
and  the  two  cases  are  discriminated  by  the 
distinction  taken  by  Blackstone. 

Judgment  affirmed. 

Cited  in— 4  Johns.,  421 ;  5  Johns.,  355 ;  20  Johns.,  203; 
3  Cow.,  280;  17  Wend.,  270:  24  Wend.,  103;  5  N.  Y., 
98;  19  N.  Y.,  503;  26  N.  Y.,  280;  40  N.  Y.,  285:13 
Hun,  653 ;  3  Barb.,  329 ;  9  Barb.,  625 ;  31  Barb.,  541 ; 
39  Barb.,  281. 


ANONYMOUS. 

Practice. 

Practice  appeals  to  the  court  for  a  certificate  to 
stay  proceeding. 

rTHE  COURT  said,  that  on  an  appeal  from  the 
JL  decision  of  a  judge,  refusing  a  certificate 
to  stay  proceedings,  for  probable  cause,  after 


verdict,  the  party  aopealing  may  deliver  to  the 
court  the  points  and  authorities  on  which  he 
relies,  together  with  the  case. 


*THE  EXECUTORS  OF  VAN  [*27O 
RENSSELAER 

THE  ADMINISTRATORS  OF  PLATNER. 

Arrears  of  Rent  Payable  in  Wfwat  —  Interest. 

Interest  is  not  recoverable  for  arrears  of  rent, 
payable  in  wheat. 


was  an  action  of  covenant  for  rent 
-     arrear,  payable  in  wheat.     The  question 
submitted  to  the  court  was,  whether  interest 
was  recoverable  on  the  arrears  of  rent. 

Mr.  Henry  for  plaintiff. 
Mr.  Williams  contra. 

Per  Curiam.  We  are  of  opinion  that,  as  a 
general  rule,  interest  is  not  recoverable  in  such 
a  case  ;  and  nothing  appears,  in  this  instance, 
to  hinder  the  application  of  that  rule.1 

Discussed—  5  Denio,  138. 
Questioned—  2  Barb.,  669. 
Overruled—  2  N.  Y.,  140. 
See  4  Wend.,  313,  317. 

1.—  See  Clark  v.  Barlow  (4  Johns.  Rep.,  183).  Inter- 
est is  recoverable  on  arrears  of  rent  payable  in 
money. 


chattels  implies  an  affirmation  by  the  vendor  that 
the  chattel  is  his,  and  therefore  he  warrants  the 
title,  unless  it  be  shown  by  the  facts  and  circum- 
stances of  the  sale  that  the  vendor  did  not  intend  to 
assert  ownership,  but  only  to  transfer  such  interest 
as  he  might  have  in  the  chattel  sold."  Benjamin  on 
Sales,  4th  Am.  ed.,  pp.  828, 840.  Eichholz  v.  Bannis- 
ter (17  C.  B.  N.  S.,  708),  is  the  authority  chiefly  relied 
on  by  the  author.  Morley  v.  Attenborough  (3  Ex., 
500),  has  been  regarded  as  opposed.  See,  also,  2  Bl. 
Cora.  451;  Chitty  on  Cont.,  413  (11  Ed.);  Springwell 
v.  Allen,  Alleyn,  91 ;  Early  v.  Garrett,  9  B.  &  C.,  932 ; 
Williamson  v.  Allison,  2  East,  446 ;  Medina  v.  Stough- 
ton,  ISalk.,  210;  Ld.  Rayin..  593;  Pasley  v.  Freeman, 
3  T.  R.,  57;  Ormerod  v.  Huth,  14  M.  &  W.,  664; 
L'Apostre  v.  L'Plaisterier,  1  P.  Wms.,317  (seel  Ves., 
Sr.,  351 :  2W.  &  Tud.  L.  C.  in  Eq.,  5th  ed.,  733) ;  Chap- 
man v.  Speller,  142,  B.,  621 ;  Simms  v.  Marryat,  17,  Q. 
B.,  281 ;  Bagneley  v.  Hawley,  L.  R.,  2  C.  P.,  625.  The 
above  are  the  principal  authorities  cited  by  the 
learned  author.  He  admits  the  law  formerly  to  have 
been  different,  but  concludes  that  at  present  it  is  as 
above  stated. 

In  America,  so  far  as  a  sale  of  a  chattel  in  posses- 
sion is  concerned,  the  law  is  unquestionably  as  stated 
by  Mr.  Benjamin.  Heermance  v.  Vernoy,  6  Johns., 
5 ;  Vibbard  v.  Johnson,  19  Johns.,  77 ;  Rew  v.  Bar- 
ber, 3  Cow.,  272 ;  Burt  v.  Dewey,  40  N.  Y.,  283 ; 
Bre water  v.  Countryman,  12  Wend.,  446;  Hoe  v. 
Sanborn,  21  N.  Y.,  552;  Sweetman  v.  Prince,  26  N. 
Y.,  224 ;  Coolidge  v.  Brigbam,  1  Met.,  551 ;  Brown  v. 
Pierce,  97  Mass.,  46 ;  Linton  v.  Porter,  31  111.,  107 ; 
Robinson  v.  Rice.  20  Mo.,  229 ;  Sherman  v.  Cham- 
plain  Trans.  Co.,  31  Vt.,  162;  Morris  v.  Thompson,  85 
111.,  16 ;  Marshall  v.  Duke,  61  Ind.,  62 ;  Uttley  v.  Don- 
alson,  94  U.  S.,  29 ;  Shattuck  v.  Green,  104  Mass.,  42 ; 
Matheny  v.  Mason,  73  Mo.,  677 ;  Patie  v.  Pelton,  48 
Vt.,  182. 

In  a  sale  of  a  chattel  not  in  jxwwast'oH  of  the  rcnflor, 
there  is  no  implied  warranty  of  title.  McCoy  v. 
Artcher  (full  discussion),  3  Barb.,  323;  Scranton  v. 
Clark,  39  X.  Y.,  220;  Himtington  v.  Hall,  36  Me., 
501 ;  Luckey  v.  Stouder,  2  Ind.,  376.  See,  also,  Storey 
on  Sales,  2  Kent  Com.,  478. 

//  the  vendor  has  actual  or  constructive  pttssesslnn 
and  sells  the  chattels,  and  not  merely  his  interest 
therein,  such  sale  is  equivalent  to  an  affirmation  of 
title,  and  a  warranty  is  implied.  Possession  is  to  be 
taken  in  its  broadest  sense,  and  the  excepted  cases 
substantially  those  where  persons  have  mere  naked 

140 


interests.  Whitney  v.  Heywood,  6  Cush.,  82 ;  Shat- 
tuck v.  Green,  104  Mass.,  42. 

The  distinction  between  sales  of  chattels  in  and 
out  of  possession,  is  repudiated  in  England.  Pasley 
v.  Freeman,  3  T.  H.,  58 ;  Eichholz  v.  Bannister,  17  C. 

B.  (N.  S.),  708;  Morley  v.  Attenborough,  3  Ex.,  500. 
Evidence  is  admissible  to  show  that  the  buyer  took 

the  risk  of  the  title  or  only  purchased  what  title  the 
vendor  had.  In  the  sale  of  a  mere  interest  no  war- 
ranty of  title  can  be  implied.  Krumbharr  v.  Birch, 
83  Pa.  St.,  426;  Jones  v.  Husrgeford,  3  Met.,  515; 
Bank  of  Northampton  v.  Mass.,  &c.,  Co.,  123  Mass., 
230 ;  Bogert  v.  Christie,  24  N.  J.  L.,  57 ;  Miller  v.  Van 
Tassel,  24  Cal.,  458. 

The  warranty  includes  the  right  to  use  the  thina 
sold,  as,  of  a  patented  article.  Carman  v.  Trude,  25 
How.  Pr.,  440.  See,  also,  Dorst  v.  Brockaway,  11,  O., 
462 ;  Croninger  v.  Paige,  48  Wis.,  229,  in  which  cases 
a  sale  of  a  patent  was  held  to  imply  title  and 
validity. 

For  the  English  rule  as  to  the  sale  of  patents,  see 
Hall  v.  Conder,  2  C.  B.  (N.  S.),  22;  Smith  v.  Neale,  2 

C.  B.  (N.  S.),  67. 

In  this  country  at  least  the  law  as  to  warranty  of 
title  applies  to  sales  of  notes,  securities,  etc.  Baker 
v.  Arnot,  67  N.  Y.,  448 ;  Chambers  v.  Union  Bank, 
78  Pa.  St.,  205;  Flynn  v.  Allen,  57  Pa.  St.,  482;  Gil- 
christ  v.  Hilliard,  53  Vt.,  592;  Wood  v.  Sheldon,  42 
N.  J.  L.,  421. 

In  sales  frj/  sheriffs  and  other  officials  there  is  no 
implied  warranty  of  title.  The  Monte  Allegre,  9 
Wheat.,  616;  Neal  v.  Gillaspy,  56  Ind.,  451 ;  Bashore 
v.  Whisler,  3  Watts  (Pa.),  490. 

As  to  sale  of  stocks  to  be  delivered  in  the  future, 
see  Currie  v.  White,  45  N.  Y.,  822. 

Where  a  sale  is  made  of  the  exclusive  riprht  to 
manufacture  an  article,  there  is  an  implied  war- 
ranty of  title.  Costigan  v.  Hawkins,  22  Wis.,  74. 

ErictUtn  is  in  general  necessary  to  enable  the  ven- 
dee to  bring  an  action  against  the  vendor  for  breach 
of  implied  warranty  of  title.  Krumbharr  v.  Birch, 
83  Pa.  St.,  426 ;  Randon  v.  Toby,  11  How..  493 :  Burt 
v.  Dewey,  40  N.  Y.,  283 ;  Wansler  v.  Messier,  29  N.  J. 
L..  256. 

See,  however,  Bordwell  v.  Collie,  45  N.  Y.,494; 
Grose  v.  Hennessey,  13  Allen,  389 ;  Perkins  v.  Whee- 
lan.  116  Mass.,  542 ;  Palmer  v.  Hatch,  46  Mo.,  585. 

A*  to  uxirraiities  of  qttalitu  and  the  rule  caveat 
emptor,  see  Seixas  v.  Woods,  2  Cai.,  48,  and  note. 
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ELIJAH  OWENS,  JUN., 

v. 
MOREHOUSE. 

Defendants  Neglect  to  Appear — Pleading — Effect 
of  Judgment  by  Default. 

If  the  defendant  neglect  to  appear,  he  cannot, 
afterwards,  in  error  on  certiorari,  take  advantage 
of  a  variance  between  the  declaration  and  process. 
Want  of  an  averment  in  a  declaration  will,  after 
judgment,  be  intended  to  have  been  supplied  by 
proof. 

BY  the  return  to  the  certiorari  in  this  cause, 
it  appeared  that,  on  the  23d  of  April, 
1804,  the  justice  issued  a  summons  in.  behalf 
of  Morehouse,  in  a  plea  of  trespass  on  the  case, 
-against  the  present  plaintiff,  Elijah  Owens, 
Sen.,  and  Daniel  Owens,  to  appear  on  the  4th 
•of  May  following ;  and  that  the  summons  was 
returned  as  served  on  the  28th  of  April,  by 
reading  it  to  each  of  them.  On  the  return  day, 
Owens,  Sen.,  appeared,  and  Morehouse  de- 
clared against  Owens,  Jun.,  in  assumpsit  for 
work  and  labor,  and  Owens,  Sen.,  pleaded 
thereto  the  general  issue,  and  that  he  and 
Daniel  Owens  were  not  in  partnership  with 
Owens,  Jun.  After  hearing  the  proofs  and 
.allegations  of  the  parties  present,  the  justice 
gave  judgment  against  Owens,  Jun.,  and  held 
that  the  other  two  defendants  were  not  in 
partnership  with  him. 
This  case  was  submitted  without  argument. 

Per  Curiam.  The  only  objections  worth 
mentioning  to  this  return  are,  that  the  process 
-was  joint  against  three,  and  the  declaration 
against  the  present  plaintiff  alone,  and  that  the 
•declaration  wants  an  averment  that  the  work 
was  actually  performed. 

The  answer  to  these  is,  that  the  defendant, 
277*]  by  not  appearing,  *cannot  now  make 
.any  objection  to  the  variance  between  the  pro- 
cess and  the  declaration,  and  that  the  aver- 
ment required  would,  after  judgment,  be 
intended  to  have  been  supplied  by  the 
proof. 

Judgment  affirmed. 
Cited  in— t  Denio,  178  ;  20  Barb.,  66.. 


JACKSON  ex  dem.  ROBINSON, 

v. 
JOSEPH  MUNSON. 

SAME  v.  WATERMAN. 
SAME  «.  WILLIAM  MUNSON. 

Judgment  in  Ejectment — Stay  of  Writ  of  Posses- 
sion— Compensation  for  Improvements. 

After  judgment  for  the  plaintiff  in  ejectment, 
against  a  tenant,  claiming  as  a  purchaser  from  the 
commissioners  for  the  sales  of  forfeited  estates,  the 
court  ordered  the  writ  of  possession  to  be  stayed 
until  the  plaintiffs  should  make  compensation  to 
the  tenant  for  his  improvements,  pursuant  to  the 
Act  of  the  Legislature,  passed  the  12th  May,  1784. 

rpHESE  causes  were  argued  at  a  former  term, 
J-     and  judgments    given  in    favor  of  the 
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plaintiff,  with  liberty  for  the  Attorney-General 
to  make  application  to  the  court  for  compen- 
sation for  the  improvements  made  by  the  de- 
fendants. It  appeared  that  the  premises  were 
a  part  of  a  royal  grant  to  Sir  William  Johnson, 
who  died  seized  thereof,  after  devising  the 
same  to  his  natural  daughter,  Margaret  John- 
son, since  intermarried  with  George  Farley, 
under  whom  the  lessors  of  the  plaintiff  claimed. 
The  premises  were  sold  by  the  commissioners 
of  forfeiture,  under  the  Act  for  the  forfeiture 
of  all  the  estates  of  persons  who  adhered  to 
the  enemies  of  this  State  passed  the  22d 
October,  1899  (Greenleaf's  edit,  of  the  Laws 
of  New  York,  Vol.  I.,  p.,  127),  to  the  defend- 
ants, or  to  those  under  whom  they  derived 
title,  prior  to  the  conveyance  from  the  devisee 
of  Sir  William  Johnson.  The  record  of  the 
conviction  of  Margaret  Johnson  was  of  the 
term  of  January,  1783,  and  judgment  of  attain- 
der was  signed  the  15th  July,  1783. 

Mr.  Woodworth,  Attorney-General,  at  the 
last  term,  moved  that  the  writ  of  habere  facias 
possessionem  should  be  stayed  until  the  defend- 
ants should  be  paid  for  their  improvements, 
agreeably  to  the  Act  of  the  Legislature  of  this 
State,  passed  the  12th  May,  1784.  (Greenleaf's 
edit,  of  the  laws,  Vol.  L,  p.  127.)  He  said  the 
question  was  of  great  importance,  as  it  con- 
cerned many  persons  who  held  lands  under 
the  commissioners  of  forfeitures.  It  would 
probably  be  objected  that  the  act  was  un- 
constitutional, as  being  against  the  provisions 
of  the  treaty  ;  but  this  court  had  decided  that 
the  act  was  constitutional. ' 

*Mr.  Van  Ness,  contra.  The  plaintiff  s[*2  7  8 
in  these  causes  recovered  judgment,  on  the 
ground  that  the  conviction  of  Margaret  John- 
son was  illegal.  If  the  commissioners  have 
illegally  attainted  the  person,  under  the  for- 
feiture of  whose  estate  the  defendants  claim, 
they  have  no  right  whatever.  By  the  fifth 
article  of  the  preliminary  Treaty  of  Peace  be- 
tween Great  Britain  and  the  United  States  of 
the  30th  November,  1782,  it  is  agreed,  that  no 
future  confiscations  should  be  made,  nor  any 
prosecutions  commenced  against  any  persons, 
on  account  of  the  part  they  had  taken  in  the 
war.  The  attainder  of  Miss  Johnson  took 
place  after  the  execution  of  this  treaty,  which, 
by  the  Constitution,  is  declared  to  be  the  su- 
preme law  of  the  land,  and  paramount  to  all 
legislative  acts.  The  Act  of  1784,*  which  re- 
quires the  plaintiff  to  make  compensation  for 
the  improvements,  so  far  impairs  this  right, 
and  is  an  impediment  which  contravenes  that 
article  of  the  treaty.  The  tenant,  if  he  has 
any  just  claim  for  a  compensation,  must  look 

1. — Jackson,  ex  dem.  St.  Croix,  v.  Sands.  2  Johns. 
Cas.,  267 ;  Sleght  v.  Kane,  2  Johns.  Cas.,  237. 

2. — The  1st  section  declares  that  the  deed  or  con- 
veyance of  the  commissioners  shall  operate  as  a 
warranty  from  the  State  to  the  purchaser,  and  that, 
in  case  of  eviction,  he  shall  have  his  remedy,  in  a 
manner  to  be  provided  by  future  acts ;  and  if 
judgment,  in  a  due  course  of  law,  shall  be  obtained 
for  any  lands,  &c.,  which  shall  be  sold  by  virtue  of 
this  act,  against  any  person  or  persons  having  or 
deriving  title  thereto,  from  or  under  the  people  of 
this  State,  or  the  said  commissioners,  the  person  so 
obtaining  judgment  shall  not  have  any  writ  of 
possession,  nor  obtain  any  possession  of  such  lands, 
&c.,  until  they  shall  have  paid,  &c.,  the  value  of  all 
improvements,  to  be  ascertained  by  two  apprais- 
ers," &c. 
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to  those  under  whom  he  holds,  and  who  have 
undertaken  to  guaranty  his  title. 

Mr.  Woodworth,  in  reply.  The  legality  of 
the  confiscation  is  not  the  question  ;  the  only 
inquiry  is,  whether  the  defendant  is  a  pur- 
chaser under  the  commissioners,  and  as  such, 
within  the  provision  of  the  act.  It  can  hardly 
be  denied  that  the  Legislature  might,  notwith- 
standing the  treaty,  pass  an  act  declaring  that 
the  rightful  owner  should  not  be  restored  to 
his  possession,  without  making  a  reasonable 
compensation  for  the  improvements  made  by 
the  former  occupant  or  owner.  The  plaintiff 
127$)*]  recovered  *judgment  in  this  cause  on 
the  ground  that  the  judgment  of  attainder  was 
rendered,  and  the  record  signed,  subsequent  to 
the  execution  of  the  treaty.  To  require  this 
compensation  cannot  be  deemed  an  impedi- 
ment, since  the  Legislature,  though  they  can- 
not take  away  the  right  of  the  party,  may 
modify  the  remedy  so  as  to  compel  him  to  do 
justice.  The  last  clause  of  the  5th  article  of 
the  treaty  does  not  apply  to  attainders  or  at- 
tainted persons  ;  it  merely  declares  that  "  all 
persons  who  have  any  interest  in  confiscated 
lands,  either  by  debts,  marriage  settlements, 
or  otherwise,  shall  meet  with  no  lawful  im- 
pediment in  the  prosecution  of  their  just 
rights."  All  the  preceding  part  of  the  article, 
which  refers  to  attainted  persons,  is  advisory, 
or  recommendatory  only,  and  is  not  binding  on 
the  Legislature,  or  the  courts  of  judicature.  It 
is  merely  agreed  that  Congress  shall  earnestly 
recommend  to  the  several  States,  to  restore  the 
confiscated  estates,  &c.  It  establishes  no  right. 
The  last  clause,  it  is  true,  is  positive,  definite 
and  obligatory,  but  it  relates  to  a  different  de- 
scription of  claimants,  and  is  not  applicable  to 
the  case  of  Margaret  Johnson,  unless  the  word 
"otherwise"  may  be  said  to  comprehend  it. 
But  that  expression  is  not  to  be  extended  to 
the  general  description  of  persons  or  claims, 
in  the  part  of  the  sentence  which  immediately 
precedes.  The  6th  article  of  the  treaty,  which 
provides  that  there  shall  be  no  future  confis- 
cations, does  not  apply  to  the  case  before  the 
court.  The  Act  of  1784  creates  no  confiscation  ; 
it  merely  modifies  the  remedy  of  the  plaintiff, 
so  as  to  oblige  him  to  make  a  reasonable  com- 
pensation to  the  tenant  for  the  improvements 
he  has  made  on  the  lands. 

THOMPSON,  J.  Judgment  having  been  re- 
covered against  the  defendant  in  this  case, 
application  is  now  made  under  the  statute  of 
this  State,  relative  to  the  sale  of  confiscated 
estates,  passed  the  12th  of  May,  1784,  for  stay 
of  execution,  until  compensation  be  made  for 
the  improvements,  according  to  the  provisions 
of  the  first  section  of  the  act.  The  *only  [*28O 
question  presented  for  decision  is,  whether  the 
act  can  be  considered  as  applying  to  this  case. 
The  premises  in  question  were  sold  by  the  com- 
missioners of  forfeitures  as  part  of  the  estate 
of  Margaret  Johnson,  who  had  been  convicted 
under  the  aforesaid  act  for  adhering  to  the 
enemy.  The  conviction,  however,  was  not 
until  January,  1788,  and  subsequent  to  the 
provisional  articles  of  peace  between  the 
United  States  and  Great  Britain  which  were 
signed  on  the  80th  of  November,  1782. 
Unless  the  provisions  in  this  treaty  take  the 
case  out  of  the  statute,  there  can  be  no  doubt 
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that  the  defendant  must  be  compensated  for 
his  improvements  before  he  can  be  turned  out 
of  possession.  I  am  inclined,  however,  to 
think  that  the  operation  of  the  treaty  will  be 
to  prevent  the  application  of  the  statute  to  this 
case.  The  6th  article  declares  "  that  there 
shall  be  no  future  confiscations  made,  nor  any 
prosecutions  commenced,  against  any  person 
or  persons,  for  or  by  reason  of  the  part  which 
he  or  they  may  have  taken  in  the  present  war, 
and  that  no  person  shall,  on  that  account, 
suffer  any  future  loss  or  damage."  All  con- 
fiscations, then,  after  the  signing  of  the  treaty, 
must  be  considered  null  and  void.  The  pro- 
ceedings against  Margaret  Johnson  were  com- 
menced prior  to,  but  no  judgment  or  convic- 
tion obtained  until  after  the  signing  of  the 
treaty.  What  then  is  to  be  considered  the 
date  of  the  confiscation  ?  The  Act  of  At- 
tainder, passed  the  22d  October,  1779,  is  ex- 
plicit on  that  subject.  It  declares  that  the 
forfeitures  shall  be  deemed  to  have  accrued  at 
the  time  of  conviction.  No  right  or  title  to 
the  land  could  be  vested  in  the  people  of  this 
State  until  conviction,  and  if  such  conviction 
was  absolutely  void,  the  people  never  acquired 
any  title,  nor  in  any  manner  whatever  suc- 
ceeded to  the  rights  of  Margaret  Johnson. 
We  must  consider  the  lessors  of  the  plaintiff 
as  standing  in  the  place  of  Margaret  Johnson, 
and  entitled  to  all  the  benefits  of  the  treaty  of 
which  she  could  have  availed  herself.  The 
crime  for  which  she  stood  indicted,  and  upon 
which  the  forfeiture  was  to  accrue,  was  for 
adhering  to  the  enemies  of  this  State.  The 
article  of  the  treaty  above  referred  to  declares 
that  no  *person  shall,  on  that  account,  [*281 
suffer  any  future  loss  or  damage,  either  in 
person  or  property.  Had  Margaret  Johnson 
been  the  plaintiff  in  this  cause,  and  it  should 
be  imposed  on  her  to  pay  for  the  improve- 
ments, before  she  could  have  the  effect  of  the 
judgment,  it  certainly  would  be  a  loss  or 
damage,  on  account  of  the  part  she  had  taken 
in  the  war,  or  for  adhering  to  the  enemy  ;  be- 
cause it  would  be  a  compensation  required 
only  in  cases  where  there  is  a  recovery  of  land 
sold  as  forfeited,  on  account  of  the  very  crime 
charged  against  her,  and  contrary  to  the  gen- 
eral rule  of  law  on  a  recovery  in  an  action  of 
ejectment. 

My  opinion,  therefore,  is,  that  the  treaty 
prevents  the  application  of  the  statute  to  the 
present  case,  and  that  the  plaintiff  is  entitled 
to  the  effect  of  the  judgment,  without  making 
any  compensation  for  the  improvements. 

KENT,  C h.  J.,  declared  himself  to  be  of  the 
same  opinion. 

LIVINGSTON,  J.  In  August  Term  last,  we 
gave  judgment  for  the  plaintiff,  because  the 
conviction  of  Margaret  Johnson,  under  whom 
he  claims,  took  place  after  signing  the  pre- 
liminaries of  peace  between  Great  Britain  and 
the  United  States,  and  was,  therefore,  void. 

An  application  is  now  made  to  stay  a  writ 
of  possession,  until  the  defendant  be  paid  for 
his  improvements,  on  a  valuation  to  be  made, 
agreeably  to  the  first  section  of  the  Act  for  the 
speedy  sale  of  confiscated  estates,  passed  12th 
May,  1784. 

1*1118  motion  is  opposed  on  the  ground  that 
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the  attainder  having  been  determined  to  be 
illegal,  it  would  be  contrary  to  the  treaty  of 
peace,  to  throw  any  obstacle  in  the  way  of  re- 
covering possession  of  the  premises.  Were 
the  treaty  susceptible  of  this  construction,  or 
were  it  even  a  doubtful  case,  I  should  not  in- 
terfere, but  let  a  habere  facias  possessionem  go, 
as  in  ordinary  cases.  But  there  is  no  article 
to  which  it  is  necessary  to  give  this  interpre- 
tation. The  fifth  and  sixth  articles  only  have 
been  referred  to.  The  fifth  article  embraces 
two  descriptions  of  persons ;  those  whose 
estates  had  been  confiscated,  and  such  as  had 
demands  against  the  property.  In  favor  of 
282*]  the  first,  *Congress  were  to  recom- 
mend certain  measures  to  the  Legislatures  of 
the  respective  States  ;  and  as  to  the  other,  it 
is  expressly  agreed  that  they  shall  meet  with 
no  lawful  impediment  in  the  prosecution  of 
their  just  rights.  The  case  of  the  lessors  of 
the  plaintiff  is  evidently  not  embraced  by  this 
article.  If  Margaret  Johnson's  estate  had.  been 
confiscated,  she  would  have  been  included  in 
the  recommendatory  part  of  the  article.  It  is 
equally  clear  that  claiming  the  land  itself,  and 
not  merely  a  demand  against  it,  either  by  debt, 
marriage  settlement,  or  otherwise,  the  other 
member  of  the  article  does  not  apply  to  her. 

The  sixth  article  stipulates  "  That  there 
shall  be  no  future  confiscation,  by  reason  of 
the  part  which  anyone  may  have  taken  in  the 
war ;  and  that  no  one,  on  that  account,  shall 
suffer  any  future  loss  or  damage  in  his  person 
or  property,  and  that  those  who  may  be  in 
confinement  on  such  charges,  at  the  time  of 
the  ratification  of  the  treaty  in  America,  shall 
be  immediately  set  at  liberty,  and  the  prosecu- 
tions so  commenced  be  discontinued." 

The  only  and  obvious  meaning  of  this  pro- 
vision is,  that  no  more  property  shall  be  con- 
fiscated, and  that  all  prosecutions  for  political 
offenses  shall  cease.  There  is  nothing,  then, 
in  the  treaty  to  deprive  the  Legislature  of  the 
right  of  providing,  by  a  general  act,  for  the 
indemnification  of  those  who  had,  under  the 
sanction  of  a  title  derived  from  the  public, 
made  valuable  improvements  on  lands.  Such 
a  regulation  was  equitable,  and  necessary  to  pre- 
vent great  injustice.  It  could  not  be  right  that 
those  who  had  put  expensive  buildings  on  real 
estates,  under  what  they  conceived  a  bonafide 
title,  should  lose  them  on  eviction,  or  that 
they  should  be  re-imbursed  by  the  State  for 
them.  It  was  more  natural,  and  more  con- 
sonant to  equity,  when  the  mistake  was  dis- 
covered, that  the  owner  of  the  soil  to  wrhoin 
the  improvements  would  belong,  and  to  whom 
they  might  be  worth  many  thousand  pounds, 
should  make  a  reasonable  compensation  for 
them.  This  was  not  exposing  him  to  a  further 
loss  of  property,  on  account  of  the  part  he  had 
taken  in  the  war,  but  only  asking  him  to  pay 
for  what,  until  such  satisfaction  was  made,  he 
*could  not  in  conscience  claim  as  his  [*283 
own,  that  is,  for  buildings  erected,  or  valuable 
improvements  made  by  others.  This  was  giving 
him  a  quid  pro  quo.  My  opinion,  therefore,  is, 
that  the  writ  of  possession  be  stayed  until  the 
value  of  the  improvements  made  by  the  de- 
fendant be  ascertained,  and  he  be  satisfied  for 
the  same. 

TOMPKINS,  J.,  was  of  the  same  opinion. 
JOHNS.  REP.,  1. 


SPENCER,  J.  Having  been  formerly  con- 
cerned for  the  defendant,  as  Attorney -General, 
n  this  cause,  I  did  not  intend  to  have  given 

any  opinion  ;  but  the  other  judges  being 
iqually  divided,  and  in  compliance  with  their 

wishes,  I  am  induced  to  say  that  I  concur  in 
;he  opinion  just  delivered  by  Mr.  Justice  Liv- 

'ngston. 

Rule  granted. 
Cited  in-2  Wend.,  71. 


DOUGLAS  v.  HOAG. 
Action  Before  Justice — Plea  in  Bar  Set-Off. 

In  an  action  before  a  Justice,  it  is  a  good  plea  in 
bar  that  the  defendant  hadpreviously  commenced 
an  action  against  the  plaintiff  before  another  justice, 
in  which  the  plaintiff  ought  to  have  set  off  his  de- 
mand.* 

Citation— 3  Johns.  Cas.,  145. 

FROM  the  return  made  to  the  certiorari  in 
this  cause,  it  appeared  that  Douglas,  the 
defendant  below,  was  sued  by  Hoag,  in  an  ac- 
tion of  assumpsit ;  and  pleaded  to  the  plaint- 
iff's declaration,  that,  previous  to  the  com- 
mencement of  that  action,  he  had  brought  an 
action  against  Hoag,  before  another  justice  of 
the  peace,  in  a  plea  of  trespass  on  the  case, 
and  that  the  summons  had  been  duly  served 
on  Hoag  prior  to  the  commencement  of  this 
action.  On  a  demurrer  to  the  plea,  the  same 
was  overruled  by  the  justice,  and  a  judgment 
rendered  against  Douglas.  A  motion  was 
made  to  reverse  the  judgment,  and  the  case 
was  submitted  to  the  decision  of  the  court, 
without  any  argument. 

SPENCER,  J.  The  error  assigned  in  this 
case  is,  that  the  justice  improperly  overruled 
the  plea  of  the  pendency  of  another  suit 
before  another  justice.  The  suit  thus  al- 
leged to  be  pending,  had  been  so  far  insti- 
tuted that  a  summons  had  been  served.  To 
any  other  court  than  that  of  a  justice,  it  would 
be  a  frivolous  objection  that  one  party  had 
commenced  a  suit  against  the  other,  because, 
though  the  defendant,  in  the  first  suit,  may  set 
off  his  demand,  yet  he  cannot  be  obliged  to  do 
so,  nor  does  he  forfeit  his  debt  if  he  omit  it. 
It  is  supposed  that  the  9th  section  of  the 
284*]  Twenty-five  Dollar  *Act  gives  a  right 
to  the  party  who  has  first  sued  out  process  to 
coerce  the  defendant  to  submit  to  the  tribunal 
which  has  been  first  resorted  to  and  there  to 
set  off  his  demand. 

The  section  referred  to  undoubtedly  re- 
quires the  defendant  to  set  off  his  demand  at 
the  trial ;  and  if  he  neglect  or  refuse  so  to  do, 
he  is  precluded  from  any  action  to  recover  the 
same,  unless  it  exceeds  $25.  But  in  this  case 
there  had  been  no  neglect  or  refusal  to  plead 
and  set  off.  It  is  true  the  plaintiff  in  error  had 
acquired  a  priority  ;  but  this,  by  no  part  of 
the  act,  precluded  the  defendant  in  error  from 
taking  out  a  process,  returnable  at  a  day  prior 
to  that  on  which  the  other  was  returnable.  I 
admit  that  such  practice  may  be  attended  with 

*See  Boyce  v.  Morgan,  3  Caines,  133,  Townsend  v. 
Chase,  1  Cow.  Rep.,  115. 
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vexation,  but  to  apply  a  corrective  is  solely 
within  the  power  of  the  Legislature.  I  cannot 
say  that  an  act  which  precludes  a  party's  de- 
mand, if  not  brought  forward  at  the  trial, 
.shall  be  construed  to  mean  to  preclude  his 
suing  for  that  demand,  when  there  has  been 
no  trial,  nor  any  neglect  or  refusal  to  offset  it. 
The  judgment  below  ought  to  be  affirmed. 

LIVINGSTON,  J.  I  concur  in  the  opinion 
just  delivered.  There  is  nothing  in  the  act  to 
deprive  the  defendant  in  error  of  a  right, 
which  he  would  have  in  every  other  court,  to 
bring  a  cross  suit.  Nor  can  I  perceive  why  it 
should  be  so.  It  would  give  the  debtor  a 
choice  of  the  tribunal  ;  for  it  he  apprehended 
a  suit  on  the  part  of  his  creditor,  he  might 
take  out  process  against  him,  before  such  jus- 
tice as  he  deemed  most  friendly,  and  compel 
him  to  litigate  there  ;  at  any  rate,  if  it  should 
be  otherwise,  it  will  be  easy  for  the  Legisla- 
ture to  say  so. 

THOMPSON,  J.  The  determination  of  the 
question  arising  in  this  case  will  depend  upon 
the  construction  to  be  given  to  the  9th  section 
of  the  Act  for  the  more  speedy  recovery  of 
debts  to  the  value  of  $25,  which  declares 
"  that  if  the  defendant,  in  any  action  to  be 
brought  by  virtue  of  this  act,  hath  any  ac- 
count or  demand  against  the  plaintiff,  he  may 
plead  and  set  off  the  same  against  the  debt  or 
demand  of  the  plaintiff ;  and  if  he  shall 
neglect  or  refuse  so  to  do,  he  shall,  forever 
285*]  thereafter,  be  *precluded  from  having 
any  action  to  recover  the  same. "  It  has  been 
settled  in  this  court,  in  the  case  of  Carpenter 
v.  Butterfield  (referred  to  in  1  Caines,  71  ;  3 
Johns.  Gas.,  145),  that,  with  respect  to  suits 
prosecuted  here,  the  issuing  of  the  writ,  as  to 
every  material  purpose,  shall  be  deemed  the 
commencement  of  the  suit ;  and,  by  analogy, 
the  issuing  of  the  summons  or  warrant  in  a 
justice's  court  must  be  the  commencement  of 
the  suit  there.  The  obligation  imposed  on  a 
defendant  to  set  off  his  demand  must,  I  think, 
attach  on  the  commencement  of  the  suit 
against  him,  and  oblige  him  to  set  off  in  that 
action  any  account  or  demand  existing  at  that 
time.  The  words  of  the  statute  will  warrant 
this  construction:  they  are,  "  If  the  defend- 
ant, in  any  action  to  be  brought,  hath  any 
account  or  demand, "&c.  The  question  natu- 
rally arises,  hath  when  ?  The  answer  is,  hath 
at  the  time  the  suit  is  brought  or  commenced 
against  him.  If  the  defendant's  account  or 
demand  arose  after  the  commencement  of  the 
suit  against  him,  he  would  not  be  obliged  to, 
neither  could  he,  set  it  off,  if  objected  to,  ac- 
cording to  the  decision  in  the  case  of  Carpen- 
ter v.  Butterfield.  If  the  defendant's  obliga- 
tion to  set  off  his  account  or  demand  attached 
on  the  commencement  of  the  suit  against  him, 
he  certainly  would  have  no  right,  afterwards, 
to  commence  a  suit,  and  thereby  make  him- 
self plaintiff,  instead  of  defendant.  The  con- 
struction of  the  statute  which  I  have  adopted, 
appears  to  me  not  only  necessarily  to  result 
from  the  phraseology  used,  but  to  be  the  most 
conducive  to  the  ends  of  justice,  and  best  cal- 
culated to  prevent  litigation.  To  permit  a 
defendant,  against  whom  a  suit  is  brought,  im- 
mediately to  commence  a  cross  action,  and 
endeavor  to  have  his  cause  brought  to  trial 

144 


first,  and  to  compel  the  plaintiff,  in  the  first 
action,  to  set  off  his  demand  in  the  second, 
would  not  only  be  throwing  on  him  the  costs 
of  his  own  suit,  which  he  had  a  legal  right  to 
commence,  but  would  be  opening  a  door  to 
that  kind  of  strife  and  vexatious  practice 
which  ought  not  to  be  countenanced.  My 
opinion,  therefore,  is,  that  the  plea  interposed 
by  the  defendant  in  the  court  below  ought  to 
have  been  received  by  the  *justice  in  [*286 
bar  of  the  plaintiff's  action,  and  that  the  judg- 
ment below  must  be  reversed. 

KENT,  Ch.  J.,  and  TOMPKINS,  J.,  declared 
themselves  of  the  same  opinion. 

Judgment  reversed.* 


HOTCHKISS  0.   LOTHROP. 

Libel — Evidence — Justification. 

In  an  action  for  a  libel,  the  defendant  may  give  in 
evidence  a  former  publication  by  the  plaintiff,  to 
which  the  libel  was  an  answer,  to  explain  the 
subject  matter,  occasion  and  intent  of  the  defend- 
ant's publication,  and  in  mitigation  of  damages. 
But  such  prior  publication  by  the  plaintiff,  though 
a  libel  on  the  defendant,  does  not  amount  to  a  justi- 
fication of  the  defendant,  nor  will  it  be  received  in 
evidence  as  a  justification.* 

THIS  was  an  action  for  a  libel.  The  cause 
was  tried  at  the  Oneida  Circuit,  on  the  14th 
of  June.  1805,  before  Mr.  Chief  Justice  Kent. 
The  publication  of  the  libel  by  the  defendant, 
as  editor  of  the  Gazette  in  which  it  appeared, 
was  proved.  The  paper  was  addressed  to  the 
electors  of  the  County  of  Oneida,  in  defense 
of  the  character  of  Jesse  Curtis,  Esquire,  one 
of  the  candidates,  as  a  member  of  the  As- 
sembly, against  certain  charges  which  had  ap- 
peared in  the  Columbian  Gazette,  printed  at 
Utica,  and  in  this  defense  the  author  animad- 
verts on  the  plaintiff,  as  the  supposed  author  of 
the  other  piece.  The  plaintiff,  in  aggravation 
of  damages,  offered  to  prove  that  the  defendant 
was  indemnified  for  the  publication  of  the 
libel ;  but  the  judge  overruled  the  evidence, 
as  the  defendant  was  to  be  considered  as  the 
author.  The  defendant  then  offered,  in  justi- 
fication, under  notice  of  special  matter  an- 
nexed to  the  plea  of  not  guilty,  to  prove  that 
the  plaintiff  had,  in  a  certain  publication 
made  by  him,  previously  libeled  Jesse  Curtis  ; 
but  this  was  objected  to,  and  overruled  by  the 
judge,  as  matter  of  justification.  The  evi- 
dence was  then  offered  as  matter  of  excuse, 
and  it  was  admitted  by  the  judge,  to  explain 
the  subject,  occasion,  and  intent  of  the  publi- 
cation complained  of  by  the  plaintiff,  it  being 
unnecessary,  in  that  view,  that  it  should  be  set 
forth  in  the  notice  which  accompanied  the 
plea.  The  paper,  signed  by  the  plaintiff,  was 
accordingly  read  to  the  jury.  The  judge 
charged  the  jury,  that,  as  the  plaintiff  had 
produced  no  evidence  to  prove  the  truth  of  the 
facts  he  had  alleged  against  Curtis,  the  publi- 

1.— See  Sergeant  v.  Holmes,  3  Johns.  Rep.,  428. 
*Beardsley  v.  Maynard,  4  Wend.  Rep.,  336. 


NOTE.— Action  for  libel— Evidence— Previous  pub- 
lication fry  plaintiff. 

Evidence  of  a  previous  publication  by  the  plaint- 
iff, to  which  the  libel  charged  against  the  defendant 
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cation  was  to  be  deemed  untrue,  and  that 
287*]  *the  defendant  was,  therefore,  war- 
ranted in  making  the  publication  complained 
of  by  the  plaintiff,  provided  he  confined  him- 
self, in  his  strictures,  to  the  previous  publica- 
tion of  the  plaintiff,  which  appeared  to  him 
to  be  the  case. 

The  jury  found  a  verdict  for  the  defendant. 

Mr.  Sitnonds,  for  the  plaintiff,  contended,  1. 
That  the  evidence  offered  to  show  that  the  de- 
fendant was  indemnified  by  the  author,  ought 
to  have  been  received,  as  it  was  a  circum- 
stance proper  for  the  jury  to  take  into  con- 
sideration in  estimating  the  damages.  2. 
The  provocation  to  a  libel  furnished  no  mat- 
ter of  excuse,  and  could  not  be  given  in  evi- 
dence for  that  purpose.  If  A  libels  B,  it  is  no 
legal  excuse  or  justification  for  A  that  B  had 
previously  libeled  him.  The  publication  thus 
produced  by  way  of  excuse,  was  not  speci- 
fied in  the  notice,  and  .ought  not,  therefore, 
to  have  been  received  in  evidence. 

Mr.  Gold,  contra.  1.  The  evidence  of  the 
•defendant's  having  been  indemnified  by  the 
author  was  clearly  inadmissible.  The  plaint- 
iff's right  of  action  against  the  defendant  was 
as  perfect  as  if  he  were  the  real  author,  against 
whom  the  plaintiff  might,  also,  have  his  action, 
and  ought  not,  therefore,  to  have  the  damages 
against  the  publisher  enhanced,  on  the  ground 
of  an  indemnity  by  the  author.  2.  It  was 
perfectly  proper  and  competent  for  the  defend- 
ant to  explain  the  cause  and  circumstances  of 
the  publication,  to  prove  that  there  was  no 
malice.  It  is  like  showing  the  subject  matter, 
or  whole  conversation,  to  prove  that  there  was 
no  slander  or  malicious  intent.  (Minors  v. 
Leefend,  Cro.  Jac.,  114.)  Suppose  the  defend- 
ant had  recited  the  previous  publication  of 
the  plaintiff  verbatim,  and  then  had  proceeded 
to  comment  upon  it,  in  the  manner  he  has 
done,  would  not  the  text  have  justified  the 
comment  ?  The  reference  made  to  it  is  equally 
-certain,  and  cannot  be  mistaken.  The  two 
publications,  therefore,  ought  to  be  considered 
together. 

In  the  case  of  Williams,  alias  Anthony  Pas- 
288*]  quin,  v.  *Faulder,  for  a  libel,  tried 
before  Lord  Kenyon  in  1797,  his  lordship  per- 
mitted Mr.  Garrow,  the  defendant's  counsel, 
to  read  to  the  jury  various  passages  from  the 
different  publications  of  the  plaintiff,  vilify- 
ing and  libeling  some  of  the  most  respectable 
characters,  in  order  to  show  that  the  plaintiff 
was  a  notorious  and  infamous  libeler,  and, 
therefore,  not  entitled  to  ask  for  damages  for 
a  publication  against  himself.  Lord  Kenyon 
observed  to  the  jury  "that  it  was  their  duty 
to  consider  whether  the  author  of  such  works 
as  they  had  heard  read  and  described  had  a 
right  to  call  for  damages.  It  appears  to  me," 


says  he,  "  that  the  author  of  the  Baviad  (the 
work  published  by  Faulder)  has  acted  a  very 
meritorious  part  in  exposing  this  man."  The 
jury,  without  a  moment's  hesitation,  found  for 
the  defendant.  If  the  rule  thus  adopted  by 
Lord  Kenyon  be  correct,  and  it  is  certainly 
founded  in  principles  of  justice  and  self  de- 
fense, the  judge  at  the  trial  of  the  present 
cause  was  right  in  admitting  evidence  to  ex- 
plain the  reason  and  motives  which  induced 
the  defendant  to  publish  the  observations  on  the 
plaintiff,  for  which  this  action  has  been  brought. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  offered  proof,  in  aggravation 
of  the  damages,  that  the  defendant  had  been 
indemnified  for  the  publication  he  had  made. 
This  proof  was  overruled  ;  and  its  relevancy 
does  not  strike  me.  The  circumstances  of  the 
defendant  are  not  shown  to  have  been  bad  or 
insolvent.  Without  expressing  any  opinion 
on  a  different  state  of  facts,  I  think  this  evi- 
dence was  properly  rejected. 

The  defendant,  under  his  notice,  offered 
proof  of  the  first  publication,  to  which  that 
of  the  defendant  was  an  answer.  The  judge 
overruled  it,  as  matter  of  justification,  on 
some  mistake  in  the  notice,  but  admitted  it 
in  mitigation  of  the  damages,  and  as  explana- 
tory of  the  subject  matter,  occasion  and  intent 
of  the  defendant's  publication.  The  proof, 
under  these  circumstances,  and  for  that  pur- 
pose, I  conceive  proper,  for  otherwise  the  de- 
fendant's libel  might  not  be  intelligible.  In 
charging  the  jury,  the  judge  instructed  them 
*that  the  plaintiff,  not  having  proved  [*289 
the  truth  of  his  charge  against  Curtis,  the  same 
must  be  deemed  untrue  ;  and  that  the  defend- 
ant was  well  warranted  in  making  the  publi- 
cation complained  of,  if  it  appeared  to  ihem, 
as  it  did  to  him,  that  he  had  confined  himself 
in  his  strictures  to  the  previous  publication  ol'> 
the  plaintiff,  or  had  made  no  allegations  ex- 
trinsic or  foreign  thereto. 

It  does  not  appear  to  me  that  the  plaintiff 
was  bound  to  prove  the  facts  of  the  first  publi- 
cation, or  that  he  would  be  permitted  to  do 
so.  Curtis  was  a  stranger  to  these  proceed- 
ings ;  and  if  his  character  or  conduct  conld 
thus  be  drawn  in  question,  the  reputation  of 
no  man  would  be  safe  ;  for  a  fictitious  suit 
might  thus  be  instituted,  for  the  purpose  of 
destroying  the  fairest  reputation  in  the  com- 
munity. 

If  in  a  wager,  where  the  feelings  or  reputation 
of  a  third  person  may  be  involved,  the  court 
will  not  permit  his  character  to  be  assailed,  I 
cannot  perceive  any  reason  for  allowing  it 
under  these  circumstances.  Curtis  is  not 
legally  to  be  presumed  to  be  prepared  on  a 
I  trial,  inter  olios,  to  defend  himself. 


-was  an  answer,  is  admissible.  May  v.  Brown,  3  B.  & 
C.,  126 ;  Tarpley  v.  Blobey,  B.  N.  C.,  441 ;  Finnerty  v. 
Tipper,  2  Campb.,  72.  But  see  Pugh  v.  McCarty,  40 
Ga.,  444. 

Compare,  also,  Thompson  v.  Boyd,  Mill  (S.  C.) 
Const.,  80;  Donnelly  v.  Swain,  2  Phil.  (Pa.),  93; 
Hibbs  v.  Wilkinson,  1  Fost.  &  F.,  608. 

Evidence  as  to  other  libels  by  plaintiff,  not  re- 
lating to  the  one  for  which  action  is  brought,  is  in- 
admissible. Beardsley  v.  Maynard,  4  Wend.,  337, 
7  Wend.,  560;  Nash  v.  Benedict,  25  Wend.,  645; 
Child  v.  Homer,  13  Pick.,  503;  Watts  v.  Fraser,  70. 
&  P.,  369 ;  May  v.  Brown,  3  B.  &  C.,  113,  4  D.  &  B., 


670;  Mullett  v.  Hulton,  4  Esp*  248.  See,  however, 
Davis  v.  Griffith,  4  Gill.  &  J.,  342. 

Defendant  may  show  in  mitigation  that  plaintiff 
is  a  common  libeler  by  reputation.  Maynard  v. 
Beardsley,  7  Wend.,  560. 

General  evidence  that  plaintiff  has  been  in  the 
habit  of  libeling  defendant,  has  been  held  inadmis- 
sible. Wakley  v.  Johnson,  R.  &  M.,  422 :  Finnerty 
v.  Tipper,  2  Camp.,  76. 

Evidence  that  plaintiff  has  slandered  strangers,  is 
inadmissible.  Forshee  v.  Abrams,  2  la.,  971. 

See  N.  Y.  Code  Civil  Procedure,  sees.  535,  536. 
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It  has  not  been  controverted  that  the  de- 
fendant's publication,  if  untrue,  was  libelous  ; 
and  1  can  never  subscribe  to  the  doctrine  that 
because  A  has  written  a  piece  against  B,  about 
the  truth  or  falsehood  of  which  the  court 
know  nothing,  that  C  can  interfere  by  lavish- 
ing his  abuse  on  A  for  that  writing.  It  was, 
as  I  have  observed,  matter  properly  admitted 
in  evidence  that  the  plaintiff  had  written  a 
piece  to  which  the  defendant's  was  an  answer; 
and  it  might  and  ought  to  operate  in  mitigation 
of  damages  that  the  plaintiff  had  assailed  an  in- 
dividual in  the  public  prints,  who  was  holden 
up  as  a  candidate  for  an  elective  office.  But 
it  having  been  admitted  to  be  read  in  evidence, 
on  a  principle  which  I  do  not  adopt,  I  think  a 
new  trial  ought  to  be  awarded,  with  costs  to 
abide  the  event. 

New  trial  granted.1 

Distinguished— 19  Johns.,  321;   4  Wend.,  356,357; 
7  Wend.,  562. 
Cited  in— 10  Johns.,  452 ;  12  Wend.,  24. 


29O*]  *JOHN  LIVINGSTON  t>.  BISHOP. 
SAME  v.  FIVE  OTHER  DEFENDANTS. 

Separate  Suits  for  Joint   Trespass — Plaintiff's 
Rights. 

If  separate  suits  be  brought  against  several  de- 
fendants for  a  joint  trespass,  the  plaintiff  may  re- 
cover separately  against  each,  but  he  can  have  but 
one  satisfaction ;  and  he  may  elect  de  melwrityus 
(famrtis,  and  issue  his  execution  therefor  against 
one  of  them;  and  the  other  defendants  will  be 
obliged  to  pay  the  costs  of  the  suits  against  them 
respectively.* 

Citations— 11  Co.,  5;  Yelv.,  67;  Cro.  Jac.,  73; 
Moore,  762;  3  Mod.,  86;  2  Show.,  484;  Brook,  Judg- 
ment, pi.,  98 ;  Cro.  Eliz.,  30 ;  Hob.,  66 ;  Wm.  Jones, 
}',77  ;  3  Burr.,  1345 ;  Strange,  515;  Stat.,  sess.  24,  ch.  90; 
gee.  14.  Vol  L,  S>4 ;  10  Co.,  117  a ;  11  Co..  7  a. 

IP  HE  plaintiff  brought  separate  actions  of 
JL  trespass  against  the  defendant  and  five 
other  persons,  for  a  joint  trespass.  The  de- 
fendant was  the  principal  trespasser;  the  other 
defendants  acted  as  his  servants.  Pending  the 
suits,  and  before  trial  of  either  of  them,  the 
counsel  on  both  sides  entered  into  a  written 
agreement  that  the  defendant  Bishop  should, 
upou  trial  of  the  cause  against  him  be  considered 
as  answerable  for  the  whole  trespass  committed 
by  fcll  the  defendants ;  and  in  case  a  verdict 
should  be  found  against  him,  and  this  court 
should  be  of  opinion  that  the  plaintiff  would 
be  entitled  to  costs  in  the  other  suits,  after  a 
trial  and  recovery  against  Bishop,  as  a  joint 
trespasser  for  the  whole  damages,  then  the 
other  defendants  were  to  pay  the  costs  of  their 
respective  suits,  otherwise  not.  The  cause, 
afterwords  proceeded  to  trial,  and  a  verdict 
was  found  against  Bishop,  the  defendant,;  on 
which  judgment  was  entered  up  and  an  exe- 
cution awarded,  which  has  been  paid  and 
satisfied. 

1.— In  Kennedy  v.  Gregory  (1  Binn.  Rep.,  85),  it 
was  held  that  the  defendant,  in  an  action  or  slander 
might  gi  re  in  evidence,  in  mitigation  of  damages, 
that  a  third  ix-rson  told  him  what  he  had  related. 
See.  also.  Morris  v.  Duane,  1  Binn.,  90,  in  note. 

*6sterhout  v.  Roberts,  8  Cow  Rep.,  44 ;  Marsh  v. 
Berry,  7  Cow.  Rep.,  348. 


This  case  was  submitted  to  the  court  with- 
out argument. 

K  KNT,  Ch.  J.  On  looking  into  the  books, 
with  a  view  to  this  question,  I  was  surprised 
to  meet  with  so  much  contradiction  and  uncer- 
tainty on  the  subject.  The  cases  are  not  all 
capable  of  being  reconciled  to  each  other,  and 
some  of  them  appear  to  me  not  reconcilable 
with  reason.  It  is,  however,  a  proposition 
that  is  not  controverted,  but  everywhere  admit- 
ted, that  for  a  joint  trespass,  the  plaintiff  may 
sue  all  the  trespassers  jointly,  or  each  of  them 
separately,  and  that  each  is  answerable  for  the 
act  of  all.  It  would  seem  to  result  from  this 
doctrine  that  a  trial  and  recovery  against  one 
trespasser  is  no  bar  to  a  trial  and  recovery 
against  another.  If  there  can  be  but  one  recovery 
it  is  in  vain  to  say  that  the  plaintiff  may  bring 
separate  suits,  for  the  cause  that  happens  to 
be  first  tried  may  be  used  by  way  of  p\e&piii« 
darrein  continuance,  to  defeat  the  other  actions 
*that  are  in  arrear.  The  more  rational  f*291 
rule  appears  to  be,  that  where  you  elect  to 
bring  separate  actions  for  a  joint  trespass,  you 
may  have  separate  recoveries,  and  but  one  sat- 
isfaction ;  and  that  the  plaintiff  may  elect  de 
melioribm  damnis,  and  issue  his  execution  ac- 
cordingly; and  that  where  he  has  made  this 
election,  he  is  concluded  by  it,  and  that  if  he 
should  afterwards  proceed  against  the  other 
defendants,  they  should  be  relieved  on  pay- 
ment of  their  costs.  This  is  agreeable  to  the  rule 
laid  down  in  Sir  John  Heydoris  case  (11  Co.,. 
5),  where  in  trespass  against  several,  one  ap- 
peared and  pleaded  not  guilty  to  a  declaration 
against  him,  with  a  simul  cum,  &c.,  and  after- 
wards, another  appeared  and  pleaded  not 
guilty  to  a  like  declaration,  whereupon  sepa- 
rate venires  issued,  and  the  issues  were  sepa- 
rately tried,  and  separate  and  different  dam- 
ages assessed,  and  the  court  resolved  that  the 
plaintiff  had  his  election  to  the  different  dam- 
ages assessed,  which  should  bind  all,  and  that 
there  should  be  but  one  execution. 

The  case  of  Brown  v.  Wotton  (Yelv.,  67  ;. 
Cro.  Jac.,  73  ;  Moore,  762),  stands,  however, 
opposed,  to  this  view  of  the  subject,  and  it 
merits  some  attention.  That  was  an  action  of 
trover  for  certain  goods,  and  the  defendant 
pleaded  a  judgment  and  execution  in  behalf 
of  the  plaintiff  against  one  I.  S.,  for  the  same 
goods,  and  the  plea  was  held  good.5  The  court 
took  a  distinction  between  a  demand  and  a 
recovery  of  a  thing  certain,  and  of  a  thing 
uncertain  ;  and  they  held  that,  in  the  first  case, 
as  where  two  are  bound  jointly  and  severally, 
in  a  bond,  a  recovery  and  execution  against 
one  was  no  bar  against  the  other,without  satis- 
faction ;  but  where  the  demand  rests  only  in 
damages,  as  in  trespass,  a  recovery  and  judg- 
ment against  one  was  a  bar  against  the  other, 
for  the  uncertain  demand  is  now  made  certain 
by  the  judgment,  and  the  plaintiff  shall  not 
resort  to  the  uncertain  demand  again.  In  this, 
case,  there  was  a  judgment  and  execution  in 
the  first  cause,  and  so  far,  therefore,  as  the 
opinion  of  the  court  goes  to  declare  that  a  judg- 

2.— In  the  case  of  Drake  v.  Mitchell,  et  al.  (3  East's 
Rep.,  258),  Lord  Ellenborough  says,  that  a  judgment 
alone  is  no  bar  until  it  be  made  productive  in  satis- 
faction to  the  party,  and  until  then,  cannot  operate 
to  change  any  other  collateral  concurrent  remedy, 
which  the  party  may  have. 
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mcnt  alone  constituted  a  bar,  the  opinion  was 
extra  judicial.  The  principle,  however,  which 
the  court  went  upon,  between  a  demand  for  a 
2912*1  thing  certain  *and  a  thing  uncertain, 
applied  equally  to  both  cases  ;  and  yet,  after- 
wards, in  the  case  of  Clapton  v.  Swift  (3  Mod., 
86  ;  2  Show.,  484),  which  was  an  action  of 
assump#it  and,  according  to  the  forms  of  law, 
equally  sounding  in  damages,  the  court  held  that 
a  recovery  without  satisfaction  against  the 
drawer  was  no  bar  to  the  suit  against  the  in- 
dorser  of  the  bill.  The  principle  of  the  first 
case  may  be  considered,  therefore,  as  in  some 
degree  shaken  by  this  latter  decision  ;  for,  in 
the  language  of  the  case  of  Brown  v.  Wotton, 
"  the  thing  uncertain  is,  in  both  instances, 
made  certain  by  the  judgment,  and  altered  and 
changed  into  another  nature." 

This  case  of  Brown  v.  Wotton  was  clearly  in- 
troductory of  a  new  rule.  It  is  laid  down  in 
Brooke  (Judgment,  pi., 98),  that  if  two  commit  a 
trespass  I  can  have  several  actions  against  them 
and  recover  the  entire  damages  against  each, 
and  have  execution  ;  and  one  defendant  cannot 
plead  that  the  plaintiff  hath  recovered  against 
the  other  for  the  same  trespass,  and  taken  him 
in  execution.  And  in  Morton's  case  (Cro. 
Eliz. ,  30),  it  was  even  made  a  question  by  one 
of  the  judges,  whether  a  judgment  and  execu- 
tion, with  satisfaction  against  one  joint  tres- 
passer, could  be  pleaded  by  another  trespasser; 
but  the  court  held  it  reasonable  that  it  should 
be  a  bar.  And  many  cases  subsequent  to  that 
of  Brown  v.  Wotton  seem  to  disregard  it  and 
to  make  the  satisfaction  against  one  tres- 
passer the  test  of  the  plea.  Thus,  in  Cocke  v. 
Jenner  (Hob. ,  66),  the  court  held  that  if  tres- 
passers be  sued  in  several  actions  the  plaintiff 
may  make  choice  of  the  best  damages  ;  but  that 
when  he  has  taken  one  satisfaction  he  can  take 
no  more,  and  if  he  attempt  it  an  audita  querela 
will  lie.  Again,  in  the  case  of  Corbet  v.  Barnes 
(Wm.  Jones,  377),  the  court  said  that  for  one 
assault  the  plaintiff  can  have  several  actions 
and  recover;  but,  when  recovery  is  had  against 
one,  and  satisfaction,  the  plaintiff  cannot  have 
a  second  satisfaction  any  more  than  where 
separate  suits  are  brought  upon  a  joint  and 
several  obligation.  So  late  as  the  case  of  Bird 
v.  Randall  (3  Burr.,  1345),  Lord  Mansfield  ad- 
vanced the  same  doctrine,  and  observed  that, 
in  case  of  a  joint  trespass,  the  defendants  were 
all  liable  to  the  plaintiff,  and  he  might  pro- 
293*]  ceed  against  any  or  all  of  *them,  as  he 
pleased,  yet  he  shall  have  but  one  satisfaction 
from  them  all. 

I  am,  therefore,  inclined  to  question  the  ex- 
tent of  the  decision  in  Brown  v.  Wotton,  and 
to  hold  that  a  recovery  against  one  joint  tres- 
passer is  not  alone  a  bar  to  a  suit  against  an- 
other. There  must,  at  least,  be  an  execution 
thereon  to  bring  a  case  within  the  facts  on 
which  that  decision  was  founded  ;  and  that, 
perhaps,  may  be  deemed  an  election  by  the 
plaintiff,  de  melioribus  damnis,  and  sufficient  to 
conclude  him.  The  trial  and  recovery  in  the 
present  case  was,  therefore,  no  bar  to  the  other 
suits  which  were  pending,  and  I  conclude  that 
the  plaintiff  is  entitled,  under  the  agreement, 
to  the  costs  of  the  other  suits.  In  the  analo- 
gous case  of  a  recovery  in  separate  suits 
against  the  drawer  and  indorser  of  a  note,  the 
costs  of  both  suits  were  to  be  paid.  ( Wind- 
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ham  v.  Wither,  Str.,  515.)  Our  statute 
(Laws,  sess.  24,  ch.  90,  sec.  14,  Vol.  I.,  354), 
allows  a  recovery  of  costs  in  one  of  the  suits 
only  ;  but  this  statute  was  an  alteration  of  the 
former  law,  and  it  does  not  apply  to  suits  in 
trespass.  The  case  of  a  unica  taxatio  damno- 
rum  is,  where  the  trespassers  are  sued  jointly, 
and  they  sever  in  their  pleas,  and  separate  dam- 
ages are  assessed  ;  and  the  reason  of  this  is, 
that  in  judgment  of  law,  the  several  juries 
give  but  one  verdict  at  one  time.  (10  Co.,  117, 
a ;  11  Co.,  7 a.)  There  is  no  case  I  have  met 
with  that  requires  a  single  taxation  of  costs 
where  there  are  separate  suits  in  trespass,  or 
that  excludes  the  plaintiff  from  his  costs  in  all 
the  suits  in  this  case,  any  more  than  in  the 
case  of  separate  suits  on  one  obligation,  ante- 
cedent to  our  statute.  The  fact  annexed  to 
the  case,  that  execution  had  been  issued  and 
satisfaction  received  of  the  judgment  against 
Bishop,  is  not  material,  as  the  present  question 
arises  upon  the  agreement. 

The  opinion  of  the  court  accordingly  is,  that 
the  plaintiff  is  entitled  to  his  costs  in  each 
of  the  suits,  up  to  the  time  of  the  agreement, 
together  with  the  costs  of  the  present  appli- 
cation. 

THOMPSON,  J.,  and  TOMPKINS,  J.,  con- 
curred. 

LIVINGSTON,  J.,  and  SPENCEK,  J.,  gave  no 
opinion. 

Rule  granted. 

Limited— 8  Johns.,  356. 

Cited  in— 6  Johns..  31 :  18  Johns.,  478 ;  7  Cow.,  348: 
8  Cow.,  44 ;  7  Wend.,  236 ;  9  Wend.,  476 ;  21  Wend., 
402;  3  Hill, 580;  5  Hill,  85 ;  45  N.  Y.,  629, 635 ;  75  N.  Y. 
498,  499;  44  Barb.,  354;  56  Barb.,  250;  60  Barb.,  573; 
4  Bosw.,  130 ;  44  Super.  Ct.,  558 ;  3  Wall.,  14 ;  95  17.  S., 
349 ;  3  Allen,  20 ;  42  I»d.,  310. 
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LIPSCOMBE  AND  POWELL. 

Bill  of  Exchange — Protest — Notice  of  Nonpay- 
ment— Diligence. 

A  bill  was  drawn  and  dated  at  New  York,  on  per- 
sons residing  there,  who  accepted  it.  The  drawers, 
in  fact,  resided  at  Petersburg  in  Virginia.  The  bill 
being  protested  for  nonpayment,  on  the  same  or 
next  day,  .two  letters  were  put  in  the  postoffice, 
giving  notice  to  the  drawers,  one  directed  to  New 
York,  and  the  other  to  Norfolk,  the  supposed  place 
of  their  residence. 

It  was  held,  that  as  it  did  not  appear  that  the 
holder  knew  where  the  drawers  lived,  he  had 
used  due  diligence,  and  that  the  notice  was  suffi- 
cient.* 


was  an  action  on  an  inland  bill  of  ex- 
change  against  the  defendants  as  drawers. 
The  cause  was  tried  at  the  New  York  sittings 
the  27th  of  April,    1805,   before  Mr.   Justice 

*Miller  y.  Hackley,  5  Johns.,  375;  Ireland  v.  Kip,  10 
Johns.,  493 ;  Bank  of  Utica  v.  De  Mott,  13  Johns 
432;  Reid  v.  Payne,  16  Johns.,  218;  Cuyler  v.  Nellis 
4  Wend.  Rep.,  398 ;    Bank  of  Utica  v.  Davidson,  5 
Wend.  Rep.,  587. 


NOTE.— Negotiable  paper— Notice  of  nonpayment 
Due  diligence — What  constitutes. 
See  Stewart  v.  Eden,  2  Cai.,  121,  note. 
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Thompson,  when  the  jury  found  a  verdict  for 
the  plaintiff. 

The  defendants,  who  are  merchants,  resid- 
ing at  Petersburg,  in  Virginia,  drew  the  bill 
in  question,  for  §891.33,  at  six  months'  sight, 
dated  "New  York,  April  15.  1808,"  on  Messrs. 
Hackley  &  Fisher,  of  New  York,  by  whom  it 
was  accepted. 

When  the  bill  became  due,  payment  was  de- 
manded of  the  acceptors,  which  was  refused. 
The  bill  having  been  protested  oil  the  18th  of 
October,  1803,  the  clerk  of  the  notary  on  the 
same  day,  or  the  day  after,  put  two  notices 
into  the  postofflce,  in  the  city  of  New  York, 
one  directed  to  the  defendants,  at  Norfolk,  in 
Virginia,  and  the  other  to  the  defendants  at 
New  York,  informing  them  of  the  protest  for 
nonpayment.  The  clerk  testified  that  he  made 
diligent  inquiry  after  the  defendants,  at  the 
hanks  in  New  York  and  elsewhere,  and  the  in- 
formation was,  that  they  resided  at  Norfolk. 
The  plaintiff  was  absent  from  the  city  at  the 
time. 

Several  bills  had  been  drawn  at  the  same 
time,  by  the  defendants,  on  Hackley  &  Fisher, 
one  of  whom  testified  that  they  were  not  fur- 
nished with  funds  belonging  to  the  defendants 
sufficient  to  take  up  all  the  bills.  By  an  ac- 
count current,  however,  it  appeared,  that  after 
charging  all  the  bills,  there  was  but  a  small 
balance  due  the  acceptors. 

One  Whitlock,  to  whom  the  bill  had  been 
indorsed  by  the  present  plaintiff,  and  who  had 
taken  it  up  at  the  bank,  and  held  it  after  it  be- 
came dishonored  ;  testified,  that  in  April, 
1804,  he  called  on  Lipscombe,  one  of  the  de- 
fendants, for  payment ;  Lipscombe  admitted 
the  bill  to  be  his,  and  said  he  would  make  ar- 
rangements for  payment  ;  that  he  had  no 
295*]  *means  then,  but  would  call  and  pay  it 
before  he  left  town.  • 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial :  1.  For  the  misdirec- 
tion of  the  judge.  2.  Because  the  verdict  was 
against  evidence. 

Three  points  were  raised  in  the  argument  of 
this  cause.  1,  That  no  notice  was  given  to  the 
drawers  of  the  bill  of  its  having  been  dishon- 
ored. 2.  That  no  notice  was  necessary,  as 
there  were  no  funds  of  the  drawers  in  the 
hands  of  the  acceptors.  3.  The  subsequent 
promise  by  the  defendant,  Lipscombe,  to 
Whitlock,  was  a  waiver  of  the  want  of  no- 
tice, and  will  inure  to  the  benefit  of  the 
plaintiff. 

As  the  court  decided  the  cause  on  the  first 
point,  and  declined  delivering  any  opinion  on 
the  other  two,  it  is  unnecessary  to  state  the  ar- 
guments of  the  counsel,  further  than  as  they 
apply  to  the  first  question. 

Mr.  Boyd,  for  the  defendant,  contended  that 
there  was  no  evidence  whatever  of  any  notice 
having  been  received  by  the  defendants.  The 
defendants  reside  at  Petersburg,  in  Virginia  ; 
a  fact  which  the  plaintiff  must  have  known,  or 
which  might  have  been  easily  ascertained  by 
inquiry  of  the  acceptors,  or  other  persons  who 
transact  business  with  the  defendants.  The 
least  that  can  be  required  of  the  holder  is  that 
he  should  send  the  notice  by  post,  or  by  the 
first  conveyance,  to  the  place  where  the  draw- 
er resides ;  and  if  he  does  not  know  that 
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place,  he  ought  to  make  proper  inquiries  to  as- 
certain it. 

Here,  a  stranger,  a  clerk  of  the  notary, 
made  inquiry  at  the  banks,  and  was  informed, 
as  he  says,  that  the  defendants  lived  at  Nor- 
folk ;  but  if  he  had  taken  the  trouble  to  have 
inquired  of  the  acceptors,  the  very  persons  to 
whom  he  presented  the  bill  for  payment,  he 
would  have  learned  the  real  place  of  their  resi- 
dence. There  is,  therefore,  a  want  of  due 
diligence  in  making  the  inquiry,  a  negligence 
and  inattention  on  the  part  of  the  plaintiff,  or 
his  agent,  which  the  general  plea  of  ignorance 
cannot  excuse.  *SeudingalettertoNor-f*296 
folk  under  these  circumstances,  cannot  amount 
to  an  actual  or  constructive  notice ;  he  might  as 
well  have  sent  it  to  Philadelphia  ;  or  any  other 
place  ;  for  the  postmaster  at  Norfolk,  it  is  to 
be  presumed,  did  not  know  that  the  defendants 
lived  at  Petersburg;  and  the  letter  would 
remain  in  his  office  until  it  was  called  for. 

Mr.  Baldwin,  contra.  The  bill  was  drawn 
and  accepted  in  the  city  of  New  York,  and 
the  presumption  from  the  face  of  it  was, 
that  the  drawers  lived  at  New  York  ;  all  that 
the  law  would  require,  in  such  a  case,  would 
be  that  the  notice  should  be  given  at  New 
York.  If  the  drawer  dates  his  bill  at  a  particu- 
lar place,  the  holder  is  not  bound  to  seek  him 
elsewhere. 

If  he  is  not  to  be  found  at  the  place  where 
the  bill  is  dated,  and  has  never  lived  there,  the 
holder  is  not  obliged  4,o  look  farther.  (Bailey 
on  Bills,  58.)  A  different  doctrine  would  oper- 
ate as  an  intolerable  hardship  on  the  holder, 
and  greatly  clog  the  negotiability  of  bills  and 
notes.  All  that  can,  in  justice,  be  required  of 
him  is,  that  he  should  use  reasonable  diligence. 

Per  Curiam.  Without  discussing  or  decid- 
ing on  the  point  whether  the  subsequent 
promise  of  Lipscombe  to  Whitlock  was  a 
waiver  of  notice,  we  are  of  opinion  that 
due  notice  of  the  dishonor  of  the  bill  was 
given.  The  bill  was  drawn  and  dated  at  New 
York,  and  there  is  no  evidence  that  the  plaint- 
iff knew  that  the  defendants  resided  at  Peters- 
burg ;  he  inquired  at  the  banks  and  elsewhere, 
and  being  informed  that  the  drawers  resided 
at  Norfolk,  he  sent  a  notice  by  post  to  them, 
and  another  addressed  to  to  them  at  New 
York  ;  this  is  sufficient,  and  all  that  ought  to 
be  required  of  him.  He  has  used  due  diligence. 
Being  of  that  opinion,  it  is  unnecessary  to 
examine  the  other  points  or  whether  the 
charge  of  the  judge  was  correct  or  not.  % 

Rule  refused.1 

Distinguished— 13  Johns.,  433;  30  Johns.,  174;  4 
Wend..  402. 

Cited  in— 16  Johns.,  2BO ;  5  Wend.,  688:  21  Wend., 
12 ;  24  Wend.,  a59  ;2  Sandf ..  176 ;  10  Pet.,  581 ;  4  How. 
(U.  8.),  348;  39  N.  J.  Law,  219. 


•FOSTER  v.  SCHOFIELD.     [*297 

Seduction  of  DaugJiter — Evidence — Aggravation 
of  Damages. 

In  an  action  brought  by  the  father  for  the  seduc- 
tion of  his  daughter,  the  daughter  cannot  be  a  wit- 

1.— See  Miller  v.  Hackley,  5  Johns.  Hep.,  375. 
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ness  to  prove  a  previous  promise  of  marriage,  Ir 
aggravation  of  damages ;  for  she  has  her  own  right 
of  action  for  the  breach  of  the  promise. 

Citations— 3  Esp.  Cas.,  119;  2  Term  Rep.,  4;  3 
Wils.,  18. 

THIS  was  an  action  of  trespass,  for  assault- 
ing, beating,  seducing,  debauching  and 
getting  with  child  the  daughter  cf  the  plaintiff, 
per  quod  servitum  amiasit.  Plea,  not  guilty. 
The  case  was  tried  at  the  Westchester  Circuit, 
on  the  21st  of  May,  1805,  before  Mr.  Justice 
Livingston. 

The  plaintiff  produced  his  daughter,  -who 
proved  the  seduction,  &c.  She  was  then  asked 
by  the  plaintiff's  counsel  whether  the  defend- 
ant had  promised  her  marriage  previous  to 
that  fact.  This  question  was  objected  to  on 
the  part  of  the  defendant ;  but  on  the  plaintiff's 
counsel  offering  to  stipulate  that  the  witness 
should  not  bring  any  action  on  account  of  the 
breach  of  such  promise  of  marriage,  the  judge, 
though  the  question  was  still  objected  to  on 
the  part  of  the  defendant,  suffered  it  to  be  put 
to  the  witness,  who  answered  "that  the  de- 
fendant did  promise  her  marriage  before  any 
connection  between  them,  and  that  she  yield- 
ed to  his  solicitations,  in  consequence  of  that 
promise." 

The  judge  charged  the  jury  that  they  might 
give  the  plaintiff  damages,  not  only  for  the 
injury  alleged  in  the  declaration,  but  also  such 
damages  as  they  might  think  the  witness  en- 
titled to  had  she  brought  a  suit  for  a  breach  of 
the  promise  of  marriage.  The  jury  found 
a  verdict  for  the  plaintiff  for  $500  damages. 

A  motion  was  now  made  to  set  aside  the 
verdict,  for  the  misdirection  of  the  judge. 

Mr.  Woods,  for  the  defendant,  was  stopped 
by  the  court. 

Mr.  T.  A.  Emmet,  for  the  plaintiffs.  The 
objection  is  that  the  daughter's  testimony  as  to 
the  promise  of  marriage  ought  not  to  hUve 
been  received,  because  she  has  a  direct  interest 
to  prove  the  fact.  But  as  the  damages  are  to 
go  to  her  father,  she  has  no  direct  interest  in 
the  event,  nor  any  immediate  benefit  to  be  de- 
rived from  the  verdict.  She  has  no  greater  or 
more  direct  interest  in  the  increase  of  damages 
than  every  child  has  in  an  action  where  such 
298*]  child  is  a  witness  *for  the  parent.  If 
she  was  a  competent  witness,  the  objection  of 
interest  cannot  be  urged  against  her  answering 
any  questions  whatever  ;  her  answer  must  be 
left  to  be  weighed  by  the  jury,  as  to  her  credit, 
under  the  circumstances  in  which  she  appears 
before  them. 

[KENT,  Ch.  J.  The  difficulty  is,  that  in  this 
way  you  do,  in  effect,  make  the  daughter  a 
witness  in  her  own  cause.] 

But  if  she  were  incompetent,  yet  she  has 
agreed  to  bring  no  action  against  the  defend- 
ant, thereby  relinquishing  her  right,  and  re- 
moving all  objections  to  her  competency. 
This  sort  of  action  has  of  late  years,  been 
much  freed  from  those  technical  rules  by  which 
it  was  originally  framed.  It  is  now  no  longer 
a  mere  remedy  for  loss  of  service.  That  is 
used  as  mere  form  or  color  of  action.  In  the 
case  of  Bedford  v.  WKowl  (3  Esp.  Cas.,  119), 
where  the  counsel  for  the  defendant  objected 
to  the  admission  of  any  evidence  but  what  ap- 
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plied  to  the  loss  of  service,  Lord  Eldon  said, 
"In  point  of  form,  the  action  only  purports  to 
give  a  recompense  for  loss  of  service  ;  but  we 
cannot  shut  our  eyes  to  the  fact  that  this  was 
an  action  brought  by  a  parent  for  an  injury  to 
her  child.  In  such  case  I  am  of  opinion 
that  the  jury  may  take  into  consideration  all 
that  she  can  feel  from  the  nature  of  the  loss." 
If,  in  any  case,  the  damages  ought  to  be  ex- 
emplary, this  is  one.  The  defendant  ought  to 
smart  for  his  breach  of  honor  and  good  faith, 
and  to  suffer  for  such  gross  misconduct.  If 
the  misconduct  of  the  defendant  be  aggravated 
by  his  previous  promise  of  marriage,  why  not 
permit  the  plaintiff,  according  to  the  more  lib- 
eral views  of  this  form  of  action  now  prevail- 
ing, to  give  that  aggravation  in  evidence  ?  If 
it  can  be  given  in  evidence  at  all,  why  not 
prove  it  by  the  daughter,  who  is  allowed  to  be 
a  competent  witness,  in  every  other  respect,  at 
least,  as  well  as  by  a  stranger,  or  third  person, 
especially  when  she  consents  to  waive  all 
right  of  action  herself,  on  that  account  ? 

In  the  case  of  Elmonson  v.  Machell  (2  Term 
Rep.,  4),  which  was  an  action  brought  by  the 
aunt  for  on  assault  of  her  niece,  in  which 
damages  were  also  given  for  the  injury  sus- 
tained by  the  niece  ;  the  court  on  the  niece's 
consenting  not  to  try  her  *action,  re-  [*299 
fused  to  set  aside  the  verdict,  on  any  strict 
point  of  law,  believing  that  no  more  than 
justice  had  been  done  between  the  parties. 

SPENCER,  J.  It  does  not  appear,  from  the 
report  of  that  case,  that  the  niece  was  the  wit- 
ness who  proved  the  assault. 

Mr.  Benson,  on  the  same  side.  In  all  cases 
of  mere  tort  for  implied  damages,  every  mat- 
ter, which  may  weigh  in  the  estimation 
of  damages,  ought  to  go  to  the  jury.  In  al- 
most every  case  of  this  kind  there  is  a  prom- 
ise of  marriage,  and  whether  there  is,  or  is 
not,  such  a  promise  must  enhance  or  diminish 
the  injury.  The  daughter  ought  to  be  admit- 
ted as  a  witness ;  it  is  for  that  very  reason 
that  the  action  is  brought  in  the  name  of  the 
parent.  The  form  is  mere  fiction  ;  the  object 
of  the  suit  is  to  obtain  reparation  for  the  in- 
jury done  to  the  family.  On  all  trials  of  ac- 
tions of  this  kind  the  question  is,  did  the  de- 
fendant visit  you  in  the  way  of  courtship  ? 
This  is  tantamount  to  asking  her,  did  the  de- 
fendant promise  you  marriage  ? 

LIVINGSTON,  J.  I  am  convinced  that  the 
admission  of  this  testimony,  and  my  charge 
to  the  jury,  were  both  incorrect.  The  daugh- 
ter was  not  only  interested  to  say  what  she 
did  in  support  of  her  own  reputation,  but  was 
swearing  to  enable  the  father  to  recover,  in  an 
action  for  the  loss  of  his  daughter's  service. 

:ompensation  for  a  breach  of  the  promise  of 
marriage,  in  itself  a  substantive  and  distinct 

:ause  of  action,  and  with  which  he  had  noth- 
ing to  do,  and  against  which  the  defendant 
would  not  be  ready  to  defend  himself.  Testi- 
timony  of  this  nature  has  never  been  admit- 
ted in  England. 

Per  Curiam.  The  law  is  settled  (see  Tul- 
lidge  v.  Wade,  3  Wils.,  18)  that  in  a  suit  by 
the  father  for  debauching  his  daughter,  the 
daughter  cannot  be  a  witness  to  prove  a  prom- 
ise of  marriage,  in  order  to  increase  the  dam- 
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ages,  for  she  has  herself  a  right  of  action 
against  the  defendant.  The  father's  action  is 
for  a  tort ;  that  of  the  daughter  is  for  a  breach 
of  the  contract  made  between  her  and  the  de- 
fendant. 

New  trial  granted. 

Cited  in— 2  Wend.,  464 :  7  Wend.,  194 :  5  Denio,  368 ; 
15  N.  Y..  332;  8  Barb.,  327. 
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*LESTER 

v. 
THOMPSON  AND  WHITE. 


Discharge  Under  Insolvent  Act  as  Evidence. 

A  discharge  under  the  Insolvent  Act,  is  conclu- 
sive as  to  the  facts  set  forth,  and  cannot  be  avoided 
except  for  the  particular  causes  or  frauds  specified 
in  the  statute. 

ON  the  trial  of  this  cause,  the  defendants 
offered  in  evidence  their  discharge  under 
the  Insolvent  Act.  It  was  attempted,  on  the  part 
of  the  plaintiff,  to  show  that  the  discharge 
was  void,  on  account  of  fraud.  The  fact  al- 
leged in  proof  of  the  fraud,  was  the  stating, 
in  their  account  to  the  judge,  that  the  plaint- 
iff was  their  debtor,  when,  in  truth,  he  was  a 
considerable  creditor  of  the  defendants.  The 
proceedings  took  place  before  the  last  revision 
of  the  laws,  and  the  fact  now  alleged  as  a 
fraud,  does  not  appear  to  be  included  among 
those  which  are  declared  to  be  fraudulent  by 
the  former  act  (Greenleafs  edit,  of  the  Laws 
of  New  York.  Vol.  I.,  p.  280,  llth  section  of 
the  act),  so  as  to  render  the  discharge  void. 

Mr.  D.  B.  Ogden,  for  the  plaintiff,  con- 
tended that,  though  this  particular  act  was 
not  expressly  declared  to  be  fraudulent  in  the 
statute,  yet  there  was  no  doubt  that  it  was  a 
fraud  on  the  creditors,  and  that  any  act  of 
fraud,  whether  specified  in  the  act  or  not  was 
sufficient  to  avoid  the  discharge. 

Mr.  Hanson,  contra.  If  the  Legislature 
had  been  silent  on  the  subject,  there  would  be 
some  reason  for  saying  that  the  rules  of  the 
common  law  about  fraud  would  be  applicable. 
But  where  the  Legislature  have  undertaken  to 
specify  the  particular  acts  or  frauds  which 
shall  render  the  discharge  void,  the  statute  if 
conclusive,  and  you  cannot  inquire  into  any 
other  frauds  than  those  enumerated.  The 
maxim  in  this  case  is,  expressio  unius  est  ex 
clusto  alterius.  It  is  true  that  in  the  Revised 
Laws  (Vol.  I.,  p.  434,  sess.  24,  ch.  90,  sec.  12 
a  clause  has  been  inserted  which  meets  the 
present  case ;  but  this  shows  the  opinion  oi 
the  framers  of  this  law,  that  the  former  act 
did  not  embrace  a  case  like  like  the  present. 

Per  Ouriam.  The  discharge  is  conclusive 
as  to  the  facts  stated  in  it,  except  as  to  those 
particular  acts  or  frauds  expressed  in  the 
eleventh  section  of  the  statute.  The  fact  now 
alleged  is  not  one  of  those  mentioned.  The 
plaintiff  should  have  contested  this  question 
before  the  judge,  before  the  discharge  was 
3Ol*j  granted  ;  he  is  now  too  late  in  *his  ob 
jection,  and  is  precluded  by  his  own  defaul 
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'rom  contesting  the  validity  of  the  discharge 
on  that  grouncl. 

Judgment  for  tfie  defendants. 

Cited  in-1  Johns.,  379 ;  1  Rob.,  231 ;  1  Hall.  645, 
(708) ;  14  Abb.  Pr.,  296 ;  1  Abb.  N.  8.,  57. 


NEILSON  ET  AL. 

V. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance — Memorandum — Deviation — 
Abandonment — Evidence. 

Policy  of  insurance  on  a  cargo  of  corn  and  flour 
from  New  York  to  Madeira,  with  the  usual  mem- 
orandum. In  her  passage  the  vessel  met  with  bad 
weather,  and  arriving  in  sight  of  Madeira,  was  pre- 
vented by  adverse  winds  from  goiug  into  port ;  and 
suspecting  a  ship  in  sight  to  be  a  privateer,  the  mas- 
ter bore  away,  and,  tailing  into  the  trade  winds, 
went  to  the  Cape  de  Verd  Islands ;  where  the-  cargo 
being  found  much  damage,  was  ordered  to  be  sold 
by  the  government  there.  Not  being  able  to  repair 
the  vessel,  the  insured  broke  up  the  voyage  and 
abandoned  as  for  a  total  loss ;  but  the  vessel,  after- 
wards, got  some  repairs  and  went  to  Lisbon.  It  was 
held,  that  going  to  the  Cape  de  Verd  Islands  was  not 
warranted  by  necessity,  and  therefore  a  deviation. 
The  evidence  stated  in  a  case  made  on  a  former  trial 
cannot  be  admitted  to  impeach  the  testimony  of 
the  same  witness  given  on  a  second  trial  of  the 
same  cause. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  cargo  of  the  schooner  William,  on 
a  voyage  from  New  York  to  Madeira.  The 
goods  consisted  of  corn,  flour,  and  a  small 
quantity  of  beef,  and  were  specifically  enumer- 
ated and  valued  in  the  policy,  which  contained 
the  usual  memorandum  in  regard  to  fruit, 
grain,  &c.,  being  free  from  average,  &c. 

The  defendants  had  paid  into  court  five 
lumdred  and  ninety-seven  dollars,  under  a  plea 
of  tender. 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  17th  of  December,  1805,  before 
Mr.  Justice  Livingston. 

This  cause  having  been  tried  before,  and  a 
new  trial  granted,  it  will  be  necessary  only  to 
refer  to  the  report  of  the  case,  in  3  Caines,  108, 
and  to  take  notice  of  such  facts  as  did  not  ap- 
pear on  the  first  trial,  or  the  points  that  were 
not  raised  on  the  argument  of  the  former  mo- 
tion to  set  aside  the  verdict. 

The  plaintiff  produced  witnesses  to  prove 
that  it  was  impracticable,  under  existing  cir- 
cumstances, for  the  vessel  to  have  returned  to 
Madeira,  or  to  have  gone  to  Lisbon  ;  and  that 
it  was  prudent,  and  the  best  measure,  to  go  to 
the  Cape  de  Verd  Islands  ;  that  had  the  vessel 
gone  to  Mogadore,  she  might  have  obtained 
provisions,  but  not  repairs ;  that  it  is  very  diffi- 
cult to  get  repairs  at  the  Cape  de  Verd  Islands, 
as  the  supply  of  the  requisite  materials  de- 
pend on  casual  arrivals,  or  wrecks. 

The  defendants  offered  in  evidence  the  case 
made  on  the  former  motion  for  a  new  trial, 
corrected  before  the  *judge,  in  order  [*3O2 
to  contrast  the  testimony  of  the  plaintiffs' 
principal  witnesses,  the  two  Cavallos,  deliv- 


NOTE.— Marine  Insurance— Deviation— When  jus- 
inatile  on  ground  of  necessity. 
"See  Liotard  v.  Graves,  3  Cai..  226,  note. 
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•ered  on  the  first  trial,  with  their  depositions 
read  at  the  second,  and  thereby  to  lessen  their 
-credibility.  The  plaintiffs  objected  to  this 
species  of  evidence ;  but  it  was  admitted  by 
the  judge.  The  charge  to  the  jury  was  strong- 
ly in  favor  of  the  defendants,  on  the  ground 
-of  deviation  ;  and  that  the  vessel  might  have 
been  repaired,  so  far  as  to  have  enabled  her  to 
return  to  Madeira,  and  complete  the  voyage. 
The  jury  found  a  verdict  for  the  defendants. 
'The  motion  to  set  aside  the  verdict  was 
grounded  on  the  following  points :  1.  The 
•case  made  at  the  former  trial  was  improperly 
admitted  to  impeach  the  credit  of  the  plaintiffs' 
witnesses.  2.  The  plea  of  tender  concluded 
every  question  as  to  the  plaintiffs'  right  to  re- 
-cover,  and  confined  the  inquiry  merely  as  to 
the  amount ;  the  fact  of  deviation  ought  not, 
therefore,  to  have  been  left  to  the  jury.  3. 
That  the  verdict  was  manifestly  against  evi- 
•dence.  4.  That  the  judge  misdirected  the  jury. 

The  counsel  for  the  defendants  objected  to 
the  arguing  the  motion  for  a  new  trial,  as  there 
had  been  no  order  to  stay  the  proceedings, 
and  a  judgment  had  been  entered  on  the  ver- 
dict. The  judge  who  tried  the  cause,  refused 
to  grant  the  order,  and  on  application  to  the 
court,  it  was  also  refused.  It  appeared,  how- 
•ever,  that  the  poatea  had  been  filed,  and  the 
rule  for  the  judgment  entered  on  the  first  day 
of  the  present  term,  and  that  the  four  days 
were  not  expired,  nor  the  judgment  perfected. 
'The  court  said,  this  is  not  like  the  case  of 
Slieplierd  v.  Case  (Coleman.  90) ;  there  the 
judgment  had  been  duly  entered.  We  will 
hear  the  motion  argued. 

Messrs.  T.  L.  Ogden  and  Hoffman,  for  the 
plaintiff.  The  report  of  the  evidence  given 
by  a  witness  on  a  former  trial,  contained  in  a 
•case,  ought  not  to  be  received  to  impeach  his 
credit  before  a  second  jury.  The  manner  in 
which  these  cases  are  usually  made  is  well 
known ;  they  are  settled  from  the  loose  notes 
of  the  counsel,  corrected  by  the  notes  or  recol- 
lection of  the  judge,  before  whom  the  cause 
was  tried,  weeks  after  the  trial  facts  are  often 
3,O3*J  inserted  from  the  mutual  *concession 
of  the  counsel ;  and  it  would  be  extremely  un- 
just to  permit  the  character  of  a  witness"  to 
be  impeached  by  the  evidence  of  persons  not 
under  oath,  and  given  from  an  imperfect  re- 
•collection  of  what  had  passed  at  the  trial. 
This  cause  has  not,  therefore,  gone  to  the  jury 
in  a  proper  manner,  and  the  court  are  unable 
to  say,  how  far  the  improper  admission  of 
such  evidence  may  have  influenced  them  in 
forming  their  verdict. 

[LIVINGSTON.  J.  There  is  no  contradiction 
whatever  in  the  testimony.] 

The  point  in  controversy  was  not  the  quali- 
ty or  condition  of  the  cargo.  The  loss  was 
referred  to  the  state  of  the  vessel,  or  her  utter 
incapacity  to  reach  the  place  of  destination. 
If  the  loss  of  the  voyage  was  in  consequence 
of  the  bad  condition  of  the  vessel,  the  memo- 
randum in  the  policy  was  not  to  be  taken  into 
consideration.  If  the  vessel  was  incapable  of 
proceeding  in  the  voyage,  and  there  was  no 
possibility  of  making  the  necessary  repairs, 
the  state  of  the  cargo  would  not  affect  the 
plaintiff's  right  to  recover  on  the  ground  of 
the  voyage  having  been  defeated. 
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The  counsel  then  went  into  an  examination 
of  the  facts  in  the  case,  to  show  the  necessity 
which  compelled  the  vessel  to  go  to  Bonavista 
in  her  disabled  state,  and  the  impossibility  of 
obtaining  the  necessary  repairs ;  that  every- 
thing was  done  which  was  prudent  and  proper, 
on  the  part  of  the  insured,  who  were,  there- 
fore, justifiable  in  breaking  up  the  voyage  at 
Bonavista,  and  might  claim  of  the  insurers  an 
indemnity  for  a  total  loss.  The  fact,  they 
said,  that  the  cargo  was  ordered  to  be  sold  by 
the  government,  would  alone  authorize  the 
abandonment.  It  was  so  decided  in  the  case 
of  Dyson  et  al  v.  Ifowcroft(3  Bos.  &  Pull.,  474), 
which  is  perfectly  analogous  to  the  one  now 
before  the  court. 

By  the  tender,  all  the  facts  which  would  en- 
title the  plaintiffs  to  recover  were  admitted, 
and  the  only  question  for  the  consideration  of 
the  jury  was  the  amount  of  the  damages.. 
Yet  the  judge  referred  the  question  of  the  de- 
viation to  them,  and  gave  a  very  decided  opin- 
ion on  that  fact,  as  well  as  on  the  whole  mer- 
its of  the  case. 

*Mr.  Boyert,  contra.  The  evidence  [*3O4 
given  at  the  first  trial  was  produced  to  con- 
trast it  with  the  depositions  of  the  same  wit- 
nesses read  on  the  second  trial.  There  was  no 
essential  variation  between  them  ;  and  it  might 
be  considered  as  supplementary,  or  explana- 
tory of  the  depositions.  The  case  having 
been  settled  before  the  judge,  must  be  consid- 
ered as  correct.  It  is  as  proper  evidence  as 
that  of  a  witness  to  prove  what  another  wit- 
ness said  on  a  former  occasion. 

The  tender  did  not  exclude  the  right  of  in- 
quiring into  the  deviation.  There  was  a  jetti- 
son of  a  part  of  the  cargo  previous  to  the 
deviation.  The  tender  was  for  what  might  be 
found  due,  and  without  it  there  was  nothing 
by  which  the  jury  could  have  ascertained  the 
damages  occasioned  by  the  jettison. 

There  was  no  necessity  of  going-to  the  Cape 
de  Verd  Islands.  The  propriety  or  necessity 
of  going  there,  under  all  the  circumstances, 
was  a  fact  which  the  jury  were  to  decide. 
They  have  found  against  the  plaintiffs,  and 
the  court  will  not  lightly  disturb  their  verdict. 
In  the  case  of  Dyson  v.  Rowcroft,  the  ship 
was  wholly  unable  to  proceed  to  the  port  of 
destination,  and  was  sold,  which  of  course  put 
an  end  to  the  voyage. 

Mr.  Pendleton,  on  the  same  side,  was  stopped 
by  the  court. 

Per  'Curiam.  The  admission  of  the  case 
made  on  a  former  trial,  as  evidence  to  show 
what  the  witnesses  then  swore  in  order  to  dis- 
credit them  at  the  second  trial,  was  improper. 
The  case  is  not  evidence  upon  oath.  It  may 
have  been  made  up  by  consent,  and  the  points 
in  contradiction  may  not  have  been  particularly 
attended  to  by  the  judge  before  whom  it  was 
corrected.  The  case  is  conclusive  against  the 
parties,  as  to  the  facts  contained  in  it :  but  not 
against  third  persons,  whose  veracity  or  credit 
is  called  in  question.  Though  the  case  ought 
not  to  have  been  received  in  evidence,  yet,  in 
fact,  it  contained  nothing  to  contradict  or  dis- 
credit the  witnesses,  and  could  not  have  in- 
fluenced the  decision  of  the  jury.  There  was 
evidence  of  a  deviation  ;  a  departure  from 
within  sight  of  Madeira  to  the  Cape  de  Verd 
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Islands,  a  distance  of  1,000  miles,  without  a 
real  necessity.  If  there  had  been  a  necessity 
3O5*]  for  the  deviation,  still  the  *vessel  might 
have  returned  to  Madeira,  with  little  or  no 
repairs;  there  was  no  adequate  or  justifiable 
cause  for  breaking  up  the  voyage.  On  the 
whole,  the  verdict  appears  to  be  warranted  by 
the  evidence,  and  agreeable  to  the  merits  and 
justice  of  the  case. 

Postea  to  the  defendants. 

Cited  in— 2  Johns..  159;  1  Rob.,  415;  7  Rob.,  452; 
35  How.  Pr.,  356 ;  2  Abb.,  N.  S.,  192. 


SNELL,  STAGG  &  CO.  e.  RICH. 

Injury  by  Vessel  in  Charge  of  Pilot — Liability 
of  Pilot— Of  Owner*— Of  Master. 

A  vessel  ran  foul  of  another  vessel  lying  at  anchor, 
and  carried  away  her  bowsprit,  and  did  her  other 
injury.  The  vessel  that  caused  the  injury  was  sail- 
ing out  of  the  harbor  with  a  pilot  on  board,  and  the 
master  was  on  shore  at  the  time  of  the  accident.  In 
an  action  brought  by  the  owners  of  the  injured  ves- 
sel against  the  master  of  the  other  vessel,  it  was  held 
that  the  master  was  not  liable  for  the  damage.  A 
pilot,  while  on  board,  has  the  exclusive  control  and 
direction  of  the  vessel,  and  is  considered  as  master 
•pro  hoc  vice.  Quczre,  whether  the  owners  of  the  ship 
are  liable  for  the  conduct  of  the  pilot  ? 

THIS  was  an  action  on  the  case.  The  cause 
was  tried  at  the  New  York  sittings  on  the 
10th  of  January,  1806,  before  Mr.  Justice  Liv- 
ingston. 

The  declaration  stated  that  the  plaintiffs 
were  the  owners  of  a  vessel  called  the  Lap- 
wing, lying  at  anchor  in  the  East  River,  in  the 
harbor  of  New  York,  and  the  defendant  being 
in  possession  of  another  vessel,  called  the 
Amphion,  then  sailing  and  navigating  on  the 
said  river,  and  that  the  defendant  so  carelessly 
navigated  and  managed  the  said  ship  Amphion, 
that  she  ran-  foul  of  the  plaintiffs'  vessel,  car- 
ried away  her  bowsprit,  <fcc.,  <fec. 

The  facts  stated  in  the  declaration  were 
proved.  There  did  not  appear  to  have  been 
any  carelessness  to  be  imputed  to  the  pilot,  or 
the  defendant,  who  was  the  master  of  the 
Amphion.  The  Amphion  had  made  sail  from 
the  wharf,  bound  up  the  river,  to  pass  through 
the  Sound,  and  had  taken  on  board  a  branch 
pilot  to  conduct  her  through  Hell  Gate.  The 
defendant  was  not  on  board  at  the  time  the 
accident  happened. 

The  judge  stated  to  the  jury  that  .he  was 
inclined  to  believe  that  as  the  master  was  not 
on  board,  and  the  Amphion  was  under  the 
direction  and  charge  of  the  pilot,  that  no 
action  could  be  maintained  against  the  master. 

The  point  of  law  was  reserved,  and  the  jury 
found  a  verdict  for  the  plaintiffs  ;  but  it  was 
agreed  that  if  the  court  should  be  of  opinion 

NOTE.— Authority  of  pilot— Of  matter  while  pilot 
ha#  charae  of  the  rowel. 

Though  the  authority  of  the  pilot  is  very  great,  it 
is  not  exclusive.  The  maeter  should  keep  a  good 
lookout  and  control  the  management  of  the  vessel, 
leaving  to  the  pilot  the  direction  of  its  course.  In 
extreme  cases  where  the  pilot  is  grossly  incompe- 
tent, perhaps  the  master  should  interfere.  The 
Diana,  1  ^m.  Rob.,  131;  Stuart  v.  Isemonger.  4 
Phill.  Ch.,  11 ;  X.  S.  B.  Co.  v.  Styles,  40  Eng.  L.  & 
Eq.  Rep..  19;  Hammond  v.  Rogers,  7  Moore,  P.  C., 
160.  But  see  Denison  v.  Seymour,  9  Wend.,  9. 
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on  the  question  of  law  against  the  plaintiffs, 
then  a  judgment  of  nonsuit  was  to  be  entered. 

Mr.  W.  Morton,  for  the  plaintiffs.  The  only 
question  in  this  case  is,  whether  the  pilot  on 
board  of  a  ship  has  such  an  entire  and  exclu- 
sive command  and  direction  of  the  ship,  that 
*the  master  is  not  to  be  responsible  for  [*3OG 
anything  happening  during  the  time  the  pilot 
is  on  board.  Jacob,  in  his  Law  Dictionary 
(Tomlins'  edit. ,  Voc.  Pilot),  defines  a  pilot  to 
be  a  person  who  has  the  government  of  the 
ship  under  the  master.1  If  this  be  correct, 
and  the  master  has  any  control  over  the  con- 
duct of  the  pilot,  he  must  be  answerable  for 
his  acts,  and  it  makes  no  difference  whether 
the  master  was  on  board  or  not. 

Mr.  Bogert,  for  the  defendant  Every  man 
is  answerable  for  his  own  acts,  or  those  of  his 
agent.  Here  the  pilot  acted  for  the  owner. 
The  plaintiffs  must  look  either  to  the  pilot,  or 
the  owner.  The  pilot  has  the  entire  control 
and  management  of  the  ship,  and  is  answer- 
able for  her  safety  while  on  board  ;  he  super- 
sedes the  master  in  the  command.  Here,  in  . 
fact,  the  master  was  not  on  board,  and  the  acts, 
of  the  pilot  cannot,  in  any  sense,  be  imputed 
to  him.  The  master  is  an  intermediate  person, 
a  middle  man,  against  whom  no  action  lies. 
(Stone  v.  Cartwright,  6  Term.  Rep.,  411.) 

LIVINGSTON,  J.  Do  you  admit  the  owner 
to  be  liable? 

Mr.  Bogert.  I  do  not  mean  that,  but  only 
that  the  intermediate  person  is  not  liable. 

KENT,  Ch.  J.  I  shall  give  no  opinion  as  to- 
the  liability  of  the  owner. 

LIVINGSTON,  J.  It  is  universally  understood 
that  the  pilot,  while  on  board,  has  the  absolute 
and  exclusive  control  of  the  ship  ;  and  I  am 
prepared  to  say  that  if  the  master  had  been  on 
board  he  woufd  not  have  been  responsible. 

Per  Curiam.  As  the  master  was  not  on 
board,  he  certainly  was  not  master  at  the  time 
of  the  accident.  The  pilot  must  be  considered 
as  master  pi-o  hac  vice.  The  defendant,  there- 
fore, is  not  liable  as  master  ;  and  it  does  not 
appear  that  he  was  owner.  But  we  give  no  opin- 
ion whether  the  owner  would  be  liable  or  not. 

Judgment  of  nonsuit. 

Cited  in— 9  Wend.,  11 ;  2  Denio,'448. 
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*LARRABEE  ET  AL. 

VAN  ALST1NE. 
Devise  to  Wife — Dower. 

A  husband  devised  certain  articles,  and  forty 
pounds  in  money,  to  his  wife,  "  in  lieu  and  stead  of 

1.— By  the  laws  of  Oleron,  art.  23,  if  a  pilot  failed 
in  his  duty,  or  the  vessel  miscarried,  through  his- 
ignorance,  he  was  obliged  to  make  good  all  damage 
to  the  merchant,  or  lose  his  head.  See  Molloy  De 
Jure  Marithno,  book  2,  ch.  9,  sec.  3  and  7 ;  Abbot,  140. 
By  the  laws  of  most  maritime  states,  masters  of  ves- 
sels are  compelled  to  take  pilots  on  board. 


XOTE.— Dower— Prori*rfo»i  in  lieu  of— Election. 

The  claim  of  dmcer  is  favored ;  and  where  a  pro- 
vision in  the  'will  in  favor  of  the  widow  is  not  ex- 
pressed to  be  in  lieu  thereof,  the  presumption  is 
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every  other  claim  and  pretension  on  his  estate."  It 
was  held  that  this  legacy  and  bequest  did  not  bar 
the  wife's  right  to  dower  at  law.* 

Citations—  2  Ch.  Cas.,  24;  2  Vern.,  365:  Eq.  Cas. 
Abr.,  218,  219;  Co.  Litt.,  36  5.,  Hargrave's  Notes;  9 
Vin.,  249  ;  1  Eq.  Cas.  Abr.,  218  ;  2  Bac.  Abr..  383. 


was  an  action  of  dower.  The  claim 
-L  of  the  demandants  was  resisted  on  the 
ground  that  by  the  will  of  Cornelius  Van  Al- 
stine,  the  late  husband  of  Mrs.  Larrabee,  she 
was  barred  of  her  dower.  The  testator  be- 
queathed to  his  wife  certain  specific  articles  of 
household  furniture,  and  forty  pounds  in 
money,  to  be  paid  at  the  times  therein  men- 
tioned, and  then  declares  "that  this  bequest 
and  devise  shall  be  understood  in  no  other 
sense  than  to  be  in  lieu  and  stead  of  every 
other  claim  and  pretension  my  said  wife  can 
or  may  have  on  my  estate."  Thirty-seven 
pounds  had  been  paid  to  Mrs.  Larrabee,  but  it 
did  not  appear  with  certainty  on  what  account 
it  was  paid. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  J.  The  bequest  to  the  wife  is  not 
expressed  to  be  in  lieu  or  recompense  of  dower  ; 
and  it  is  questionable  whether,  if  such  were 
the  expression,  and  if  the  collateral  recom- 
pense had  been  paid,  the  heir  could  have  de- 
fended himself  at  law.  It  is  not  necessary  to 
decide  that  point  ;  I  consider  it  well  settled 
thtat  to  bar  this  claim  the  devise  must  expressly 
declare  the  thing  given  to  be  in  bar  of  dower. 
(2  Ch.  Cas.,  24;  2  Vern.,  365  ;  Eq,  Cas.  Abr., 
218,  219.)  Had  the  will  gone  so  far,  and  if 
even  the  donation  of  a  sum  of  money  would 
furnish  a  defense,  yet  here  the  tenant  fails,  on 
the  ground  that  the  sum  given  has  not  been 
paid.  The  demandants  must  have  judgment. 

THOMPSON,  J.  The  first  question  that  arises 
is,  whether  this  is  to  be  considered  a  bequest 
in  lieu  of  dower.  I  am  inclined  to  think  it 
must  ;  though  the  testator  does  not  expressly 
say  that  it  is  to  be  in  lieu  of  dower,  his  mean- 
ing and  intention  cannot  be  misunderstood  ; 
he  declares  it  to  be  in  lieu  of  every  other  claim 
and  pretension  to  his  estate.  To  ascertain  the 
intention  of  the  testator  is  a  cardinal  rule  in 
the  construction  of  wills,  and  such  intention, 
3O8*]  *when  discovered,  must  be  carried  into 
effect,  as  far  as  is  practicable;  when  it  is  mani- 

*Van  Orden  v.  Van  Orden,  10  Johns.,  30  ;  Jackson 
v.  Churchill,  7  Cow.  Rep.,  287. 


festly  the  intention  of  the  testator  that  the 
devise  or  bequest  to  his  wife  shall  be  in  lieu  of 
dower,  she  has  her  election  to  take  either  the 
one  or  the  other,  but  cannot  have  both. 
Whether  in  the  present  case  Mrs.  Larrabee  did 
accept  the  legacy  or  not,  under  such  circum- 
stances as  to  determine  her  election,  may,  per- 
haps, admit  of  doubt ;  but,  admitting  her  to 
have  made  her  election,  I  should  not  consider 
it  a  bar  of  dower  at  law.  It  is,  I  think,  a  well- 
settled  rule  that  collateral  satisfaction  is  not 
pleadable  at  law  in  bar  of  dower.  To  render 
a  provision  to  the  wife  by  will  a  legal  bar  of 
dower,  it  must  consist  of  lands  given  or 
assured  unto  her  for  life ;  but  a  sum  of  money, 
or  other  chattel  interest,  given  by  will  in  lieu 
of  dower,  will,  if  accepted  by  the  wife,  after 
her  husband's  death,  constitute  an  equitable 
bar  of  her  dower ;  and  this  seems  to  be  the 
distinction  recognized  in  all  the  cases  on  the 
subject.  It  is  a  rule  of  chancery  to  give  the 
widow  her  election  to  accept  of  the  testament- 
ary provision,  or  to  refuse  it,  and  betake  her- 
self to  her  dower  at  law  :  and  even  to  allow 
her  this  election,  after  acceptance  and  enjoy- 
ment, for  a  considerable  time,  of  the  testa- 
mentary provision,  if  it  appears  that  she  acted 
without  full  knowledge  and  understanding  of 
her  true  situation  and  rights,  and  of  the  con- 
sequence of  her  acceptance.  (Co.  Litt.  36,  b, 
and  Hargrave's  Notes;  9  Vin.,  249;  1  Eq. 
Cas.  Abr.,  218;  2  Bac.  Abr.  Gwillim's  edit., 
383,  and  the  numerous  cases  cited  in  the  notes.) 
My  opinion,  therefore,  is,  that  the  plaintiffs 
are  entitled  to  judgment. 

KENT,  Ch.  J.,  was  of  the  same  opinion. 

LIVINGSTON,  J.  If  the  legacy  had  been  ac- 
cepted, and  receipts  given,  in  the  manner 
directed  by  the  will,  a  doubt  would  hardly  be 
entertained  of  the  widow's  being  barred  of 
dower,  notwithstanding  certain  dicta,  that  such 
an  estate  cannot  be  defeated  by  collateral 
recompense.  At  present,  it  is  certain,  and  it  is 
strange  that  it  should  ever  have  *been  [*3OO 
doubted,  if  a  widow  accept  of  any  matter 
under  a  will,  be  it  land  money  or  goods,  in 
lieu  of  dower,  that  she  is  thereby  barred  ;  and, 
in  my  opinion,  this  may  be  pleaded  either  at 
law  or  in  equity.  The  only  case  which  seems 
to  deny  this  position  is  Lawrence  v.  Lawrence 
(2  Vern.,  365);  the  single  point,  however,  there 
determined,  and  even  that  was  reversed,  was, 
that  though  a  devise  be  not  declared  to  be  in 
bar  of  dower,  yet,  if  it  appear  it  was  so  in- 


that  it  is  a  bounty.  Leonard  v.  Steele,  4  Barb.,  20 ; 
Lasher  v.  Lasher,  13  Barb.,  106 ;  Vernon  v.  Vernon, 
53  N.  Y.,  351 ;  Ailing  v.  Chatfield,  42  Conn.,  276 ;  Met- 
teer  v.  Wiley,  34  Iowa,  214 ;  Clark  v.  Griffith,  4  Iowa, 
405 ;  Collins  v.  Wood,  63  111.,  285. 

Where  a  provision  is  made  for  the  widow,  and  the 
remainder  of  the  prrrperty  is  otherwise  disposed  of, 
this  presumption  is  overcome.  Apperson  v.  Bol- 
ton,  29  Ark.,  418;  Brown  v.  Pitney,  39  111.,  468; 
Worthen  v.  Pearson,  33  Ga.,  385;  Kinghton  v. 
Young,  22  Md.,  359. 

It  must  clearly  appear  that  tJie  provision  for  the 
wife  was  intended  to  be  in  lieu  of  dower  or  she  may 
take  both.  Adsit  v.  Adsit,  2  Johns.  Ch.,  448;  Smith 
v.  Kniskern,  4  Johns.  Ch.,  9 ;  Jackson  v.  Churchill, 
7  Cow.,  287 ;  Van  Orden  v.  Van  Orden,  10  Johns.,  30 ; 
Fuller  v.  Yates,  8  Paige,  325 ;  Irving  v.  De  Kay,  9 
Paige.  521 ;  Sanf  ord  v.  Jackson,  10  Paige,  266 ;  Lewis 
v.  Smith,  11  Barb.,  152 ;  Lewis  v.  Smith,  9  N.  Y.,  502 ; 
Mills  v.  Mills,  28  Barb.,  454 ;  Hilliard  v.  Binf ord,  10 
Ala.,  977;  Lord  v.  Lord.  23  Conn.,  327;  White  v. 
White,  16  N.  J.  L.,  202. 
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It  is  held  in  some  of  the  States,  that,  where  a  pro- 
vision is  made  for  the  wife,  she  cannot  claim  any 
other  portion  of  the  estate  without  dissenting  from 
the  will.  Dixon  v.  McCue,  14  Gratt.,  540 ;  Craven  v. 
Craven,  2  Dev.  (N.  C.)  Eq.,  338 ;  Van  Arsdale  v.  Van 
Arsdale,  26  N.  J.  L.,  404 ;  Pratt  v.  Felton,  4  Cush., 
174;  Pemberton  v.  Pemberton,  29  Mo.,  408;  Her- 
bert v.  Wren,  7  Cranch,  370. 

If  the  widow  accepts  a  devise  in  lieu  of  dower,  and 
nothing  passes  by  it,  she  may  still  nave  dower. 
Chew  v.  Farmers*  Bank,  9  Gill.  (Md.),  361 ;  Snelgrove 
v.  Snelgrove,  4  Desau.  (S.  C.),  274. 

The  right  of  election  is  a  personal  right,  and  does 
not  survive.  Boone  v.  Boone,  2  Har.  &  G.,  443; 
Welch  v.  Anderson,  28  Mo.,  293. 

On  this  general  subject,  see  statutes  in  the  various 
States.  Also,  Freeland  v.  Freeland,  128  Mass.,  509 ; 
Rowland  v.  Prather,  53  Md..  232 ;  Barksdale  v.  Gar- 
rett,  64  Ala.,  277;  S.  C.,  38  Am.  Rep.,  6;  Sloan  v. 
Whitaker,  58  Ga.,  319 ;  Macknet  v.  Macknet,  29  N.  J. 
Eq.,  54 ;  Hoover  v.  Landis,  76  Pa.  St.,  354. 
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tended,  it  shall  have  that  effect.  The  Chan- 
cellor adds,  that  "a  collateral  satisfaction 
may  be  a  good  bar  in  equity,  though  not  plead- 
ableatlaw."  This,  evidently,  means  that  it 
belongs  only  to  a  court  of  equity  to  say  whether 
a  devise  be  really  make  in  bar  of  dower  ;  but 
if  a  widow  accept  it  as  such,  and  give  a  receipt 
or  release,  that  court  has  no  right  to  prevent 
its  being  pleaded  at  law.  A  case  of  this  kind 
is  not  to  be  found  ;  why  may  not  a  widow  re- 
lease a  right  of  dower,  as  well  as  any  other 
right,  and  on  what  consideration  she  pleases? 
Whether  she* receives  a  cent  or  more,  so  that 
.she  be  not  imposed  on,  is  nothing  to  the  pur- 
pose. Such  releases  are  every  day  exe- 
cuted, but  I  never  supposed  that  their  validity 
could  be  examined  and  established  only  in  a 
court  of  equity,  any  more  than  a  bond  or  other 
instrument  executed  by  a  widow.  There  can 
be  no  risk,  therefore,  in  saying,  that  if  a  woman 
acknowledge,  in  writing,  an  acceptance  of 
any  valuable  consideration  whatever,  in  lieu 
of  dower,  she  shall  not  afterwards  be  permitted 
to  sustain  a  suit  for  it  here. 

But  the  difficulty  in  this  cause  arises  from 
the  tenant's  having  no  evidence  on  what  ac- 
count his  payments  were  made,  or  that  they 
were  in  full ;  he  ought  to  have  satisfied  the 
jury  on  these  points,  and  not  having  done,  it 
the  verdict  cannot  be  disturbed. 

TOMPKINS,  J.,  concurred. 
Judgment  for  tfie  demandants. 


31O»]   *BAYARD  v.  MALCOLM. 

Practice. 

When*  a  certificate  to  stay  proceedings  in  a  cause 
Is  obtained,  it  amounts  to  an  enlargement  of  the 
four  day  rule  Nisi,  and  a  motion  in  arrest  of  judg- 
ment may  be  made  at  any  time  or  term  subse- 
quent, and  before  the  judgment  is  entered  up  and 
protected. 

MR.  BENSON  opposed  the  hearing  of  the 
motion  in  arrest  of  judgment  in  this 
cause.  He  contended  that  it  must  be  made 
within  the  lust  four  days  of  the  term  next 
after  the  verdict,  or  that  an  order  should  be 
obtained  to  stay  proceedings  until  a  further 
day  for  that  purpose.  In  tins  case,  notice  was 
given  for  the  first  day  of  February  Term,  that 
a  motion  would  be  made  in  arrest  of  judg- 
ment, and  for  a  nonsuit,  or  a  new  trial.  This 
notice  was  not  served  until  Friday,  the  7th  of 
February.  No  order  for  staying  proceedings 
was  granted  until  the  first  four  days  of  the 
term  had  elapsed. 

Mr.  Harmon,  contra.  No  notice  of  the 
motion  in  arrest  of  judgment  was  necessary. 
When  the  certificate  for  staying  proceedings 
was  granted,  it  was  understood  that  the 
motion  in  arrest  of  judgment,  and  for  a  new. 
trial,  might  be  made  at  any  time  before  judg- 
ment was  entered  up  and  perfected.  This  is 
agreeable  to  the  practice  of  the  English 
courts  (Douglas,  745,  Taylor  v.  Whitehead) ; 
and  where  our  rules  have  not  provided  for  a 
case,  or  appear  doubtful,  this  court  adopts  the 
English  practice.1 

!.-*•<•  Dubois  v.  Phillips,  5  Johns.  Rep.,  SB. 


Per  Curiam.  If  the  defendant  file  his  rea- 
sons in  arrest  of  judgment,  within  the  first 
four  days  of  the  term,  next  after  the  verdict, 
and  judgment  is  also  stayed  by  a  judge's  cer- 
tificate, the  defendant  is  at  liberty,  at  any 
time,  or  term  thereafter,  during  the  existence 
of  the  certificate,  and  while  it  is  in  force,  to 
move  in  arrest  of  judgment.  According  to 
the  English  practice,  the  certificate  to  stay 
proceedings  amounts  to  an  enlargement  of  the 
four  day  rule  Nisi.  If  it  were  otherwise,  the 
defendant  would  forever  preclude  himself 
from  making  his  motion  for  a  new  trial,  un- 
less time  were  given  by  a  special  rule  ;  for  that 
motion,  according  to  the  course  of  business, 
can  never  be  brought  on  within  the  first  four 
days ;  so  that  these  special  rules  would  be 
requisite  in  every  case,  and  become  rules 
*of  course :  and  we  may  as  well  at  once  [*31 1 
consider  the  certificate  for  staying  proceedings, 
as  amounting  to  an  englargement  of  the  rule 
^fisi. 

N.  B.  The  counsel  not  agreeing  to  consol- 
idate the  two  motions,  the  court  said,  that  as 
the  motion  in  arrest  of  judgment  was  a  non- 
enumerated  motion,  they  would  first  bear  the 
one  for  a  new  trial  ;  afterwards,  the  counsel 
agreed  to  consolidate  them,  and  the  cause  was 
argued  on  both  ;  but  the  court  gave  no  opin- 
ion this  term. 

Cited  in-62  How.  Pr.,  277. 

See  post,  453;  2  Johns.  550.  » 


THE  PEOPLE,  at  the  relation  of  CUNNING- 
HAM, 

v. 
DUNCAN. 

Administrator's  Bond — Sureties. 

A  surety  in  an  administration  bond  cannot  main- 
tain an  action  against  his  co-surety  for  a  default  in 
the  principal,  if  such  surety  has  not  been  damni- 
fied, even  though  he  be  a  creditor.  If  the  right  of 
suing  on  the  administration  bond  is  abused,  this 
court  will  interfere  and  set  aside  the  proceed- 
ings. 

A  SUIT  had  been  commenced,  at  the  in- 
stance of  William  Cunningham,  on  an 
administration  bond.  The  present  defendant 
and  Cunningham  were  co-sureties  for  James 
Mavor,  in  the  bond  taken  by  the  surrogate,  on 
granting  administration  to  Mavor,  on  the 
estate  of  Hobert  W.  Halstead,  deceased.  The 
bond  is  in  the  usual  form,  conditioned,  among 
other  things  to  make  and  file  an  inventory  of 
the  goods,  chattels  and  credits  of  the  deceased, 
with  the  surrogate,  within  six  months,  in  the 
manner  prescribed  by  the  act.  (Laws  of  N. 
Y.  Vol.  I.,  p.  320,  sess.  24,  ch.  77,  sec.  10.) 
The  administrator  neglected  to  file  the  inven- 
tor}' within  the  time,  and  the  suit  was  brought 
for  the  breach  of  the  condition.  It  appeared 
by  the  affidavit  of  the  defendant,  that  Mavor 
was  absent  from  the  State,  and  was  expected 
to  return  soon  ;  and  that  Cunningham  was  not 
a  creditor  of  Halstead. 

Mr.  floyd,  for  the  defendant,  moved  to  set 
j  aside  the  proceedings  in  this  cause.  He  said 
I  that  as  the  relator,  Cunningham,  was  a  co- 
I  surety  with  the  defendant,  no  suit  could  be 
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maintained  by  him  (Canterbury  v.  Howe, 
Cowper,  140),  not  even  if  he  were  a  creditor. 
But  the  plaintiff  is  not  a  creditor.  He  merely 
swears  that  he  is  a  creditor  o.f  Halstead  &  Co. , 
of  which  firm  he  was  a  partner.  If  Duncan 
has  interfered  with  any  property  belonging  to 
312*]  Cunningham,  he  is  liable  *in  a  differ- 
ent action.  The  co-obligor  cannot  maintain 
an  action  against  his  co-surety,  unless  he  has 
paid  the  money,  and  then  only  for  a  contribu- 
tion. This  is  a  vexatious  suit.  The  bond  is 
for  fifteen  thousand  dollars,  and  the  defendant 
ha,s  been  held  to  bail  to  that  amount. 
Mr.  Woods,  contra. 

Per  Ciiriam.  This  court,  if  they  see  that 
the  right  of  suing  on  the  administration  bond, 
is  abused,  will  interfere,  and  set  aside  the  pro- 
ceedings. Here  one  surety  on  the  bond  brings 
an  action  against  his  co-surety,  for  an  alleged 
default  in  the  administrator,  before  he,  or  any 
of  them,  has  been  damnified  in  any  way  as 
surety.1  No  suit  will  lie  at  law,  at  the  instance 
of  a  co-surety  in  such  a  case. 

The  proceedings  must  be  set  aside,  with 
costs. 

Rule  granted. 


ANONYMOUS. 

Marine  Insurance — Loss — Commission  on  Pur- 
chase of  Goods  by  Insured. 

The  insured,  in  making  an  account  of  loss  on  an 
open  policy,  cannot  charge  a  commission  on  the 
purchase  of  the  goods  by  themselves. 

THE  insured  in  making  up  the  account  of 
their  loss  on  an  open  policy,  charged  the 
price  of  their  goods,  and  a  commission  of  five 
per  cent,  for  the  purchase  of  them  by  them- 

.selves. 

Per  Curiam.  There  is  no  evidence  of  any 
usage  or  practice  to  support  the  charge  of  a 
commission  in  such  a  case. 


ANONYMOUS. 

Practice. 
Practice  as  to  crier's  fees  at  circuits  and  sittings. 

THE  court  decided  that  the  crier  is  en- 
titled to  fees  for  ringing  the  bell,  and 
calling  the  action,  at  the  sittings  and  circuits, 
in  all  cases  in  which  the  costs  were  not  yet 
taxed  ;  and  that  this  was  to  be  the  rule  in  all 
future  cases. 


313*] 


*ANONYMOUS. 

Practice. 


A  MOTION  was  made  to  set  aside  an  in- 
£*.  quest  taken  by  default,  on  an  affidavit  of 
merits.  Counter  affidavits  were  offered  on  the 
part  of  the  plaintiff. 

1.— Taylor  v.  Mills  &  Magnell,  Cowp.,  527;  Tom 
v.  Goodrich,  2  Johns.  Rep.,  465 ;  Sluby  v.  ChampMn, 
4  Johns.  Rep.,  461. 
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Per  Curiam.  Counter  affidavits  are  not 
to  be  received  in  such  a  case.  (See  2  Caines, 
30.) 

Rule  granted. 


CORTELYOU  v.  VANBRUNDT. 

InJiabitants  of  New    York — Exemption  From 
Jury  .Duty. 

Such  of  the  inhabitants  of  the  city  of  New  York 
as  are  not  members  of  the  corporation,  or  made 
free  of  the  city,  in  the  manner  prescribed  by  the 
charter,  are  not  exempted  from  serving  on  juries 
out  of  the  city.  That  exemption  extend8  only  to 
the  mayor,  aldermen  and  commonalty,  and  free- 
men, or  persons  made  free  of  the  city. 

MR.  BALDWIN,  in  behalf  of  the  defend- 
ant, moved  to  vacate  the  rule  entered 
for  the  trial  of  this  cause  by  a  foreign  jury, 
from  the  City  and  County  of  New  York.  He 
read  an  affidavit,  stating  that  the  parties  had 
been  prepared  for  trial  at  two  circuit  courts 
held  in  King's  County,  and  a  sufficient  num- 
ber of  jurors  did  not  attend,  though  they  had 
been  regulary  summoned,  and  particularly  re- 
quested to  attend.  He  observed  that,  by  the 
charter  of  the  city  of  New  York,  none  of  the 
members  of  the  corporation,  or  any  of  the  free 
citizens  of  the  city,  could  be  compelled  to 
serve  as  jurors  out  of  the  city  ;  and  as  the 
judge  at  the  circuit  had  no  power  to  fine  the 
jurors,  or  to  compel  their  attendance  in  anv 
way,  there  was  no  probability  that  a  sufficient 
jury  could  ever  be  obtained.  The  present  rule 
ought,  therefore,  to  be  vacated. 

Messrs.  Harison  and  Hoffman,  contra.  The 
term  free  citizens  of  the  city  means  persons 
free  of  the  city,  and  not  every  inhabitant. 
Free  citizens  are  such  as  are  made  free  of  the 
city,  under  the  common  seal,  in  the  manner 
prescribed  by  the  charter.  Not  one  person  in 
a  hundred  has  sued  out  that  privilege  ;  for 
since  the  Revolution,  it  is  of  little  value,  as 
new  qualifications  for  electors  have  been 
created.  There  was,  therefore,  a  sufficient 
number  of  persons  in  the  city  of  New  York, 
who  cannot  claim  the  privilege  of  exemption 
contained  in  the  charter,  and  there  will  be  no 
difficulty  *in  finding  means  to  compel  [*314 
their  attendance  at  the  next  court. 

Mr.  Riggs,  in  reply.  The  exception  extends 
to  every  corporator,  or  inhabitant  of  the  city  : 
all  are  comprised  under  the  terms  mayor,  al- 
dermen, commonalty,  and  free  citizens.  The 
act  of  the  Legislature  (Laws  of  N.  Y.  Vol. 
III.,  p.  427,  sess.  27,  ch,  62,  sec.  4),  by  which 
the  privilege  of  electing  charter  officers  has 
been  extended  to  all  persons  of  full  age,  rent- 
ing a  tenement  of  the  yearly  value  of  $25,  &c., 
has,  in  fact,  made  such  electors  corporators, 
by  declaring  «them  to  be  "  entitled  to  all  the 
rights  and  privileges  of  freemen  of  the  city." 

Per  Curiam.  The  exemption  from  serving 
on  foreign  juries,  contained  in  the  charter,  is 
confined  to  the  mayor,  aldermen,  commonal- 
ty, and  free  citizens,  that  is,  such  persons  as 
are  made  free  of  the  city,  according  to  the 
charter.  The  privilege  does  not  extend  to  the 
inhabitants,  or  freeholders  generally. 

Rule  refused. 

Cited  in-7  Barb.,  308 ;  37  Super.  Ct.,  190. 
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ANONYMOUS. 

Practice — Struck  Jury. 

MR.   COLDEN  moved    for  a  struck  jury, 
on  nn  affidavit,  stating  that  the  action  was 
on  ;i  policy  of  insurance,  and  involved  ques- 
tions of  intricacy  and  importance.     The  sum 
subscribed  by  the  defendant  was  $1,000.     An- 
other cause  on  the  same  policy  had  been  tried, 
and  the  iury  were  discharged,  because  they 
were  unable  to  agree  on  a  verdict. 
Messrs.  Riggs  and  P.  W.  Radcliff,  contra. 

Per  Curiam.     Rule  refused.1 
Cited  in— 2  Itob.,  649 ;  17  Abb.  Pr..  359. 


315*]  *MILLER  AND  UNDERBILL 

v. 
VAUGHAN. 

Choice  of  Referees  by  Parties — Rule  of  Court. 

Where  referees  in  a  case  are  chosen  by  the  parties 
without  any  rule  of  court,  the  court  will  not  listen 
to  an  application  to  set  aside  the  report. 

MR.  EVERTSON,  in  behalf  of  the  plaintiffs, 
moved  to  set  aside  the  report  of  referees, 
on  affidavits.  He  was  proceeding,  when  it  ap- 
peared, in  answer  to  an  inquiry  made  by  the 
court,  that  the  cause  had  been  referred  by  con- 
sent of  the  parties,  and  without  any  rule  of 
court. 

Per  Curiam.  Where  a  cause  is  referred  by 
consent,  the  court  will  not  listen  to  an  appli- 
cation to  set  aside  the  report.  We  interpose 
only  where  the  cause  has  been  referred  by  a 
rule  of  court,  pursuant  to  the  statute.  The 
parties  are  left  to  the  same  remedy  as  in  the 
case  of  a  mere  submission  to  arbitrators.  The 
court  have  no  control  over  referees  voluntarily 
chosen  by  the  parties.  It  is  also  admitted,  that 
this  was  not  a  proper  case  for  a  reference 
under  the  act.  It  was  decided  in  November 
Term  last,  that  the  court  would  not  interfere 
in  such  a  case. 

Motion  denied* 

Cited  in— 1  Johns.,  493 ;  17  Johns.,  129 ;  9  Wend., 
480;  12  Wend.,  213;  13  Wend.,  294;  6  Rob.,  495. 


>  ANONYMOUS. 

Marine  Insurance — Partial  Loss — Interest. 

The  jury  huve  a  discretion  to  allow  interest  on  the 
amount  of  a  partial  loss  on  a  policy  of  insurance,  if , 
under  all  circumstances,  they  think  it  proper.  In- 
terest is  not  recoverable  for  unliquidated  damages, 
or  on  uncertain  demands*. 

IX  the  liquidation  of  a  partial  loss  on  the  car- 
go, in  an  action  on  a  policy  of  insurance,  a 
question  was  raised  for  the  consideration  of 

1.— WriKht  v.  Columbian  Ins.  Co.,  2  Johns.  Rep.' 
211. 

2.— See  Stevenson  v.  Beecker,  jtost  492. 

*See  Renmelaer  Glass  Factory  v.  Reid,  Adm.,  6 
Cow.  Rep.,  5H7.  and  the  cases  there  cited ;  S.  C.,  3 
Cow.  Rep.,  393,  and  the  note. 
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the  court,  whether  interest  was  allowable  on 
the  account. 

Per  Curiam.  The  general  rule  is,  that  in- 
terest is"  not  to  be  recovered  on  unliquidated 
damages,  or  for  an  uncertain  demand.  Jurors 
have,  in  many  cases,  a  discretion  to  allow  in- 
terest, by  way  of  damages,  according  to  the 
circumstances  of  the  case  ;  and  this  is  a  case 
in  which  that  discretion  may  be  exercised. 

Distinguished— 5  Denio,  143. 

Cited  in— 3  Cow.,  435 ;  5  Cow.,  696 ;  23  Wend.,  527 ; 
17  Barb..  456 ;  43  Barb.,  406 ;  9  How.  (U.  S.),  371. 


*MALCOM  ads.  BAYARD.   [*316 

Practice. 
Practice  as  to  giving  notice  of  arguments. 

THE  COURT  decided  that  either  party  might 
give  notice  to  the  other  of  bringing  on  the 
argument  of  a  cause,  without  waiting  for  a 
default  on  the  other  side  ;  and  if  the  cases  are 
not  ready  to  be  delivered  to  the  judges,  by  the 
party  whose  right  it  is  to  make  up  the  cases, 
when  the  cause  is  moved  by  the  opposite  party, 
he  shall  have  judgment  by  default.3 


BLAKE  v.  MILLSPAUGH. 

Jurors —  Challenge — Exception. 

It  is  a  good  cause  of  challenge  to  a  juror  that  he 
has  previously  given  his  opinion  on  the  question  in 
controversy  between  the  parties.  If  the  justice 
overrule  the  objection,  and  the  party  goes  to  trial 
on  the  merits,  it  is  no  waiver  of  the  exception,  nor 
does  it  preclude  him  from  taking  advantage  of  it 
in  error. 

THIS  cause  was  on  a  certiomri  from  a  jus- 
tice's court.  The  present  defendant  brought 
an  action  against  the  present  plaintiff,  before 
a  justice  of  the  peace,  for  the  penalty  of 
twenty-five  dollars,  for  taking  excessive  toll 
on  the  turnpike  road,  from  Newburgh  to  Co- 
checton,  contrary  to  the  provisions  of  the  act 
establishing  the  turnpike.  (Laws  of  N.  Y., 
Vol.  II.,  p.  453,  sess.  24,  ch.  36.) 

On  the  jurors  being  called,  the  defendant 
below  objected  to  one  of  them,  alleging,  as  a 
cause  of  challenge,  that  the  juror  had  previ- 
ously expressed  his  opinion  that  the  toll  so 
taken  by  the  defendant  was  unlawful  and  not 
authorized  by  the  act,  and  at  the  same  time 
offered  to  verify  by  proof  the  truth  of  the  ex- 
ception ;  but  the  justice  overruled  the  objec- 
tion, and  allowed  the  juror  to  be  sworn.  A 
verdict  was  found  for  the  plaintiff,  and  a  judg- 
ment given  thereon  for  the  debt  and  costs. 

•  Mr.  Jones,  for  the  plaintiff  in  error,  con- 
tended, 1.  That  the  exception  taken  to  the 
juror  was  legal  and  valid.  2.  That  the  toll- 
gatherer  was  not  liable  to  be  sued  under  the 
act  for  this  penalty.  He  is  a  mere  agent  act- 
ing under  the  directions  of  the  company,  and 
is  bound  to  take  such  tolls  as  they  establish. 
He  is  liable  only  if  he  take  more  than  the  rate 

3.  This  is  so  far  an  alteration  of  the  former  prac- 
tice. See  Colcman's  Cases,  131 ;  Hoyt  &  Bennet  v. 
Campbell. 
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fixed  by  the  directors,  whose  rules  and  orders 
he  is  obliged  to  obey.  If  the  rate  of  toll  given 
317*]  to  him  by  the  directors  *is  higher  than 
what  the  law  allows,  the  company  are  the 
proper  persons  to  be  made  responsible,  not  the 
defendant,  who  is  an  innocent  agent,  and 
answerable  only  for  his  own  misconduct.  The 
words  of  the  act  (sec.  13)  are  "  that  if  any  toll- 
gatherer  shall  unreasonably  delay  or  hinder 
any  traveler  or  passenger  at  any  of  the  gates, 
or  shall  demand  and  retain  more  toll  than  is 
established  by  the  act,  he  shall  for  every  such 
offense,  forfeit  and  pay  $25,  to  be  recovered 
to  the  use  of  the  person,  so  unreasonably  hin- 
dered or  detained." 

In  construing  a  penal  act,  the  words  ought 
to  be  taken  in  their  strictest  sense,  and  the 
offense  alleged  must  be  clearly  within  the  terms 
of  the  law.  Here  the  penalty  is  given  to  the 
person  hindered  or  detained  ;  but  the  plaintiff 
complained  only  of  the  defendant's  taking 
more  toll  than  was  authorized  by  law,  and  not 
for  being  hindered  or  detained.  3.  The  sec- 
tion which  declares  the  penalty  and  gives  the 
right  of  action,  is  silent  as  to  costs ;  yet  the 
justice  gave  judgment  for  the  costs. 

KENT,  G  h.  J.  "We  have  decided,  that  in 
all  suits  brought  under  the  Ten  Pound  Act, 
costs  are  given  of  course,  where  a  debt  or  dam- 
ages are  recovered. 

Mr.  Riggs,  contra.  "Where  an  exception  is 
made  to  a  juror,  it  must  be  tried  by  triors  ;  but 
in  proceedings  before  a  justice  there  can  be  no 
triors  ;  he  must  decide  on  the  exception  him- 
self. He  has  tried  and  decided  on  the  excep- 
tion, and  that  is  conclusive  ;  besides,  having 
suffered  this  cause  to  go  to  the  jury,  and  to  be 
litigated  before  them,  the  defendant  has  there- 
by waived  this  exception,  and  cannot  insist 
upon  it  as  ground  of  error.  But  the  excep- 
tion made  was  not  a  valid  one.  The  mere 
expression  of  an  opinion  by  a  juror,  as  to  a 
question  of  law,  is  not  a  sufficient  cause  for 
disqualification  ;  such  a  rule  would  be  unrea- 
sonable and  very  inconvenient.  Though  the 
juror  may  have  an  opinion  as  to  a  matter  of 
law,  still  it  is  to  be  presumed  that  he  will 
readily  change  that  opinion,  when  instructed 
to  the  contrary  by  the  court,  whose  duty  it  is 
to  inform  the  jury  on  all  points  of  law. 
318*]  *As  to  the  second  objection,  it  may 
be  said -that  the  words  in  the  first  part  of  the 
13th  section  are  in  the  disjunctive,  hindering 
the  traveler,  or  taking  more  toll  than  the  law 
allows,  and  the  penalty  will  attach  to  either 
offense.  If  he  take  excessive  toll,  the  law 
makes  him  liable  to  the  party  injured  ;  and  if 
he  has  been  misdirected,  he  must  seek  his 
remedy  against  his  employers. 

Mr. 'Janes,  in  reply.  The  objection  to  the 
juror  is,  that  he  goes  to  the  trial  with  a  pre- 
conceived opinion  and  bias  against  the  party, 
and  cannot,  therefore,  deliberate  and  decide 
with  that  impartiality  which  is  always  ex- 
pected in  a  jury.  The  juror,  it  is  true,  ought 
to  receive  the  law  as  laid  down  by  the  court ; 
but  if  he  have  formed  preconceived  notions, 
there  is  no  certainty  that  he  will  follow  the 
direction  of  the  judge.  If  an  exception  be  im- 
properly repelled  by  the  judge,  it  may  always 
be  taken  advantage  of  in  error.  The  defend- 
ant was  compelled  to  go  to  trial  with  that  jury  ; 
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he  had  no  election,  and  his  proceeding  under 
those  circumstances  cannot  preclude  him  from 
availing  himself,  afterwards,  of  the  misdirec- 
tion of  the  judge. 

Per  Curiam.  We  think  the  challenge  was 
well  taken.  That  a  juror  had  previously  given 
an  opinion  on  the  very  question  in  controversy, 
was  a  valid  exception  to  his  being  sworn  to 
try  the  cause  ;'  the  defendant's  proceeding  to 
trial  on  the  merits,  afterwards,  is  no  waiver  of 
the  exception,  nor  does  it  preclude  him  from 
alleging  the  misdirection  of  the  judge  as  error. 

Judgment  reversed. 

Cited  in-6  Cow.,  564;  7  Cow.,  122;  4  Wend.,  343; 
14  Wend.,  133 ;  24  Wend.,  240. 
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*HENDRICKS 

v. 
B.  C.  &  A.  JUDAH. 

Indorser  Against  Maker — Set-off. 

In  an  action  by  an  indorsee  of  a  promissory  note 
against  the  maker,  the  latter  will  not  be  allowed  to 
prove  a  set-off  against  the  original  payee,  unless 
he  previously  show  that  the  note  was  transf ered 
after  it  became  due,  or  for  the  purpose  of  defraud- 
ing the  maker  of  his  set-off. 

THIS  was  an  action  of  asttumpsit  on  a 
promissory  note,  given  by  the  defendants 
in  England,  to  one  M.  G.  Waage,  resident 
there,  for  £223,  sterling,  dated  28th  Septem- 
ber, 1803,  payable  to  his  order,  on  demand. 
The  note  was  indorsed  to  one  Thomas  Holmes, 
and  by  him  to  the  plaintiff.  The  defendants 
pleaded  the  general  issue,  and  gave  notice, 
under  the  statute,  that  the  note,  at  the  com- 
mencement of  the  suit,  was  the  property  of 
Waage,  who  was  largely  indebted  to  the  de- 
fendants, which  debt  they  intended  to  set  off, 
and  further,  that  the  note  was  not  indorsed  by 
Waage  until  after  it  became  due,  &c. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  18th  April,  1806,  before  Mr.  Justice 
Spencer.  The  defendants  read  in  evidence 
the  deposition  of  Holmes,  who  deposed  that 
he  received  the  note  of  Waage,  to  collect  the 
same  for  the  account  of  a  Mr.  Jacob  Deleon, 
of  Charleston,  to  whose  credit  the  money, 
when  received,  was  to  be  passed.  Holmes 
transmitted  the  note  to  the  plaintiff,  to  collect 
of  the  defendants.  The  defendants  offered 
further  evidence,  to  show  that  the  note  really 
belonged  to  Waage,  but  this  was  overruled  by 
the  court,  because  the  deposition  of  Holmes 
asserted  the  note  to  be  the  property  of  Deleon, 
and  not  of  Waage,  and  the  defendants  must 
show  that  the  note  was  indorsed  to  the  plaintiff 
after  it  became  due,  before  they  could  go  into 
any  evidence  of  a  set-off. 

The  jury  found  a  verdict  for  the  plaintiffs. 
The  defendants'  counsel  now  moved  to  set 
aside  the  verdict  for  the  misdirection  of  the 
judge. 

Mr.  Evertson,  for  defendants.  The  evidence 
offered  by  the  defendants,  to  show  that  Holmes 
was  used  merely  as  a  cover  for  Waage's  inter- 

1.  See  Bull.  Abr.,  655,  pi.  7,  8,  657,  2,  3;  Co.  Litt., 
1»7,  a.  b. 
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est  in  the  note,  and  in  order  to  let  in  the  proof 
of  a  set-off,  was  proper,  and  ought  not  to  have 
been  overruled.  Though  the  evidence  was 
not  strong  and  conclusive,  still  there  was 
enough,  when  taken  in  connection  with  other 
circumstances  to  raise  a  presumption  of  the 
JJ2O*]  fact,  and  it  *should  have  been  left  to 
the  jury.  The  objection,  as  to  the  assertion 
in  the  deposition  of  Holmes,  that  the  note 
belonged  to  Deleon,  was  not  sufficient  to  arrest 
the  other  evidence,  and  prevent  its  going  to 
the  jury.  However  slight  the  evidence  might 
have  been,  it  might  have  had  some  weight 
with  the  jurv,  and  if  it  was  sufficient  to  have 
raised  a  doubt  in  their  minds,  the  defendants 
might  insist  that  it  should  be  submitted  to  their 
deliberation.  The  judge  might,  if  he  had 
thought  proper,  have  charged  the  jury  that 
the  evidence  was  slight,  or  entitled  to  no 
weight ;  still,  like  every  other  matter  of  fact, 
it  ought  to  have  been  left  to  their  consider- 
ation. 

Mr.  A.  Bkecker,  contra,  was  stopped  by  the 
court. 

Per  Ouriam.  By  the  testimony  of  the  de; 
fendants,  it  appears  that  the  note  had  been 
bona  fide  transferred  to  a  third  person,  to 
whom  it  belonged,  and  the  suit  is  brought  by 
the  trustee  of  such  third  person.  The  note 
was  payable  on  demand,  and  the  suit  brought 
within  a  vear,  so  that  it  must  have  been  trans- 
ferred within  that  time.  It  may  have  been 
indorsed  soon  after  its  date,  and  as  the  trans- 
action was  in  England,  we  may  intend  that  to 
be  the  case,  as  no  evidence  to  the  contrary  has 
been  offered.  The  judge,  therefore,  was 
right  in  rejecting  the  proof  offered  by  the 
defendants,  as  to  a  set-off  against  the  demand 
of  the  original  payee,  until  it  had  been  proved 
that  the  note  had  been  transferred  for  a 
fraudulent  purpose,  or  at  a  later  period,  at 
least,  than  was  to  be  presumed  from  the  facts 
which  appeared.2 

Rule  refused. 

Distinguished— 1  Cow.,  409 ;  5  Johns.,  119 ;  7  Johns., 
71:  5  Wend.,  356,  601;  7  Wend.,  224;  23  N.  Y.,  36; 
27  Barb.,  81 ;  42  Barb.,  53. 


THE  PEOPLE  v.  R.  B.  CURLING. 

Indictment  for  Forgery — Pleading. 

On  an  indictment  for  forging1  a  check,  drawn  in 
the  name  of  a  copartnership  firm,  on  the  President 
and  Directors  of  the  Manhattan  Company,  it  was 
held  that  it  was  not  necessary  to  set  out  the  names 
of  all  the  partners  who  composed  the  copartner- 
ship, or  the  banking  company. 

Citation— 1  Leach,  282 ;  Doug.,  730. 

THE  prisoner  was  convicted  at  a  court  of 
oyer  and  terminer,  in  the  City  and  County 
of  New  York,  in  Januarv,  1806,  of  forgery. 
The  indictment  contained  four  counts,  on  a 
forged  check  on  the  Manhattan  Company, 
signed  "Daniel  Ludlow  &  Co."  The  first 
count  charged  the  forgery  to  have  been  com- 
mitted with  an  intent  to  'defraud  Daniel  Lud- 
321*]  low,  *and  Daniel  Ludlow,  Jun.  The 

2.— Sice  2  Caines,  372 ;  1  Johns.  Rep.,  319 ;  Sanf ord 
v.  Mickles  et  al.,  4  Johns.  Rep.,  224;  O'Callaghan  v. 
Sawyer,  5  Johns.  Rep.,  118. 
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second  count  charged  it  to  have  been  done 
with  intent  to  defraud  the  President  and  Di- 
rectors of  the  Manhattan  Company.  The 
fourth  count  charged  the  uttering  of  the 
check  scienter,  with  intent  to  defraud  Daniel 
Ludlow.  On  the  return  to  the  certioniri, 
directed  to  the  Court  of  Oyer  and  Terminer, 
the  counsel  for  the  prisoner  moved  in  arrest 
of  judgment,  on  the  following  grounds  : 

1.  Because,  in  the  count  charging  the  for- 
gery with  intent  to  defraud  the  drawers  of 
the  check,  the  name  of  Ludlow  Dashwood 
was  omitted  ;  and   in  the  count  for  uttering 
the  same,  with  intent  jto  defraud  the  drawers, 
the  names  of  Daniel  Ludlow,  Jun.,  and  Lud- 
low Dashwood  were  omitted. 

2.  The  counts    charging    the  forgery,  and 
uttering  of  the  check,  with  intent  to  defraud 
the  President  and  Directors  of  the  Manhattan 
Company,   are  not    sufficiently    certain    and 
descriptive  of  the  persons  intended  to  be  de- 
frauded. 

3.  The  act    incorporating    the    Manhattan 
Company  is  a  private  act,  and  was  not  spread 
upon  the  record,  nor  given  in  evidence  ;  and 
the  court  could  not  judicially  take  notice  of 
any  such  company  under  that  name. 

Mr.  Riker,  district  attorney,  for  the  people. 
Messrs.   A.    T.   Emmet  and  Blake  for  the 
prisoner. 

Per  Curiam.  Though  the  forgery  was  of 
the  copartnership  name  of  Daniel  Ludlow  «fc 
Co.,  it  was  not  necessary  to  state  an  intention 
to  defraud  every  individual  of  the  company  ; 
the  omission,  therefore,  of  the  name  of  one  of 
the  partners  in  one  count,  and  of  two  of  them 
in  another,  is  not  fatal.  By  our  statute, 
forgery  is  complete,  if  it  be  done  with  intent 
to  defraud  any  "  person."  Though  an  inten- 
tion, therefore,  may  have  existed  to  defraud 
every  member  of  society  through  whose 
hands  the  check  passed,  nothing  more  was 
required  than  that  any  one  person,  thus  in- 
tended to  be  defrauded,  should  be  designated. 
An  acquittal,  on  such  an  indictment,  will 
always  be  a  bar  to  another  prosecution  for  the 
same  forgery,  though  laid  with  intent  to  in- 
jure some  other  person.  A  different  rule 
would  often  render  it  very  difficult  to  draw  a 
correct  bill,  from  not  knowing  all  the  part- 
ners *of  a  house.  This  is  a  reasona-  [*322 
ble  cause,  and  safe  for  the  prisoner.  •  All  he 
can  require  is,  that  the  nature  of  his  crime, 
and  the  name  of  his  accuser,  be  set  forth  with 
sufficient  certainty.  Such  was  the  opinion  of 
the  twelve  judges  (LoveU's  case,  1  Leach,  282) 
in  a  case  somewhat  resembling  this.  What 
does  the  prisoner  here  complain  of  ?  He  does 
not  deny  that  he  committed  the  offense  with 
the  intent  laid  in  the  indictment,  but  because 
it  was  designed  to  have  had  a  still  more  ex- 
tensive operation,  he  expects  to  be  dismissed 
with  impunity.  The  reason  he  assigns  for 
our  favorable  interposition  has  nothing  in  it 
to  excite  much  sympathy,  and  it  would  not  be 
much  to  the  honor  of  those  who  have  devised 
the  mode  of  proceeding  in  criminal  cases,  if 
we  were  bound  to  listen  to  it. 

These  two  counts  being  good.it  is  unnecessary 
to  dispose  of  any  objections  to  the  other,  be- 
cause, in  criminal  cases,  one  good  count  is 
sufficient  to  support  a  general  verdict  of  guilty, 
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however  defective  the  others  may  be  ;  for  the 
reason,  no  doubt,  that  the  prisoner  has  been 
convicted  of  the  whole  matter  included  in  the 
good  as  well  as  bad  counts.  (Grant  v.  Astle, 
Dougl.,  730.) 

Motion  denied,  and  judgment  against  the 
prisoner. 

JACKSON,  ex  dem.  LIVINGSTON, 

v. 
BRYAN. 

Entry  as  mere  Occupant  —  Permission  —  Im- 
provement —  Sale  —  Possession  —  Notice  to  Quit 
after  Eighteen  Years. 

A  entered  upon  the  land  of  B,  with  his  permis- 
sion, as  a  mere  occupant,  and  without  any  reserva- 
tion of  rent,  and  made  improvements,  which  he 
sold  to  C,  who  took  possession.  B  -sold  the  land  to 
D,  who  brought  an  action  of  ejectment  against  C. 
It  was  held  that  C,  after  eighteen  years'  possession, 
was  to  be  considered  as  a  tenant  from  year  to 
year,  and  entitled  to  a  notice  to  quit.* 

Citations—  3  Burr.,  1609;  Co.  Litt.,  55  a,  note  3;  3 
Salk.,  223;  Woodfall,  188;  2  Bl.  Hep.,  1173:  2  Sid.; 
Carthew,  101  ;  1  T.  R.,  162  ;  4  Cora.  Dig.,  60  ;  Bull.  N. 
P.,  96  ;  2  Bl.  Com.,  147,  149  ;  3  Wils.,  25  ;  5  T.  R.,  471. 


was  an  action  of  ejectment,  brought 
-  to  recover  the  possession  of  a  lot  of  land, 
distinguished  by  lot  number  seven,  in  class 
number  three,  of  the  house  lots  in  lot  number 
seven  in  the  subdivision  of  lot  number  twelve, 
in  the  sixteenth  allotment  of  the  Kayaderos- 
seras  patent. 

The  premises  originally  belonged  to  one 
Low,  and  after  his  attainder  were  sold,  in 

1786,  by  the  commissioners  of  forfeitures,  to 
Henry  Livingston,  under  whom  the  lessor  of 
the  plaintiff  proved  his  title.     In   1775  Low 
permitted  one  Norton  to  occupy  the  premises, 
and  promised  to  pay  for  the  improvements  if 
he  chose  to  quit.     Norton  went  away  with  the 
British  army  during  the  American  war,  and 
died.     In  1783,  his  family  returned,  and  his 
son  took  possession  of  the  premises.     In  April, 

1787,  Henry  Livingston    gave    permission  to 
Norton  to  sell  his  improvements  to  one  Mor- 
323*]  gan,   *and  that  Morgan  might  take 
possession  of  the  premises,  and  erect  thereon 
such  buildings  as  he  thought  proper.     Norton 
accordingly  sold  his  improvements,  and  trans- 
ferred the  possession  to  Morgan,  who,  in  the 
same  year,  sold  them  to  the  present  defendant 
for    one    hundred    dollars.     The    permission 
given  by  Henry  Livingston  to  Morgan  was  in 
writing,  but  contained  no  conditions,  or  any 
reservations  as  to  rent.     At  the  time  the  dec- 
laration in  ejectment  was  served  on  the  defend- 
ant, he    admitted  that  he  went  on  the  land 
under  the  permission  of  Henry  Livingston  ; 
but  said,  that  having  been  in  possession  near 
thirty  years,  he  meant  to  keep  it  ;  that  the  les- 
sor of  the  plaintiff  had,  the  last  summer,  offer- 

»ed  to  give  him  a  lease,  which  he  declined,  as 
he  thought  his  title  as  good  as  that  of  the 
lessor  of  the  plaintiff. 

The  cause  was  tried  at  the  circiiit,  at  Sara- 
toga, in  June,  1805,  before  Mr.  Justice  Spen- 

*Jackson  v.  Laughead,  2  Johns.,  75;  Jackson  v. 
Deyo,  3  Johns.,  422;  Jackson  v.  Green,  Jackson  v. 
Fuller,  4  Johns.,  186,  215  ;  Phillips  v.  Covert,  7  Johns., 
4  ;  Jackson  v.  Wilsey,  9  Johns.,  267  ;  Jackson  v. 
Hiven,  10  Johns.,  335;  Jackson  v.  Kingsler,  17 
Johns.,  158  ;  Jackson  v.  Moncrief  ,  5  Wend.  Rep.,  26. 
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cer,  who  nonsuited  the  plaintiff,  on  the  ground 
that  the  defendant  was  entitled  to  a  notice  to 
quit.  A  motion  was  made  to  set  aside  the 
nonsuit,  and  the  case  was  submitted  to  the 
court  without  argument. 

THOMPSON,  J.  The  title  of  the  lessor  of 
the  plaintiff  to  the  premises  in  question,  is  not 
denied,  and  the  only  point  raised  for  decision 
is,  whether  the  defendant  was  entitled  to 
notice  to  quit  prior  to  the  commencement  of 
the  action.  If  the  defendant  is  to  be  con- 
sidered a  tenant  at  will,  it  has  been  settled  in 
this  court  that  notice  to  quit  was  not  neces- 
sary ;  if  he  is  to  be  regarded  as  a  tenant  from 
year  to  year,  notice  was  requisite,  unless  he 
has  done  some  act  amounting  to  a  forfeiture 
of  this  right.  I  am  inclined  to  think  that  the 
defendant  can  certainly  be  viewed  in  no  more 
favorable  light  than  as  a  tenant  at  will.  He 
went  into  possession  as  a  mere  occupant,  by 
permission  of  those  under  whom  the  plaintiff 
claims  ;  there  was  no  time  limited  for  the 
enjoyment,  nor  any  rent  reserved,  nor  has  any 
ever  been  paid  ;  neither  was  there  any  stipu- 
lation to  pay  him  for  his  improvements.  Hen- 
ry Livingston,  under  'whom  the  lessor  of  the 
plaintiff  claimed,  had  stipulated  to  pay  Gideon 
Morgan  (from  whom  the  defendant  "got  the 
possession)  for  his  improvements.  And  it  also 
appears,  but  from  the  defendant's  own  decla- 
rations *only,  that  Henry  Livingston  [*324 
had  given  him  (the  defendant)  permission  to 
take  off  whatever  he  put  on  the  land.  But 
nothing  appears  to  show  that  the  lessor  of  the 
plaintiff  ever  gave  the  defendant  permission 
to  occupy  the  premises,  or  made  any  promise 
to  pay  for  his  improvements.  Under  such 
circumstances,  I  should  much  question 
whether  the  defendant  could  be  considered 
even  a  tenant  at  will.  Admitting  him  to  have 
stood  in  that  relation  to  Henry  Livingston, 
such  relationship  was  destroyed  by  the  con- 
veyance to  the  lessor  of  the  plaintiff.  Courts, 
it  is  true,  have  latterly  inclined  against  con- 
struing estates  into  tenancies  at  will.  But 
such  estates  are  recognized  in  our  statute 
|  book,  and  must  have  been  recognized  by  this 
L  court,  in  the  decision  that  such  tenants  were 
not  entitled  to  notice  to  quit.  And  if  the 
defendant,  in  the  present  case,  has  any  greater 
estate  than  a  tenancy  at  will,  I  should  be  at  a 
loss  to  determine  what  would  be  an  estate  at 
will,  though  it  be  said  (3  Burr.,  1609,  Timmins 
v.  Rowlinsori)  that  leases  at  will,  according  to 
the  strict  legal  notion  of  a  lease  at  will,  being 
in  the  country  found  extremely  inconvenient, 
exist  only  notionally.  "Yet,"  says  Mr.  Har- 
grave  (Coke  Litt. ,  55,  a,  note  3),  ' '  this  obser- 
vation means  not  that  estate  at  will  may  not 
arise  now  as  well  as  formerly,  but  only  that 
it  is  no  longer  usual  to  create  such  estates  by 
express  words."  (See,  also,  3  Salk.,  223; 
Woodfall,  188.)  De  Grey,  Ch.  J.,  says  (2 
Black.  Rep.,  1173,  Roe  v.  Lees),  "All  leases 
for  uncertain  times  are  prima  facie  leases  at 
will,  and  it  is  the  reservation  of  an  annual 
rent  that  turns  them  into  leases  from  year  to 
year.  A  general  taking  under  another,  with- 
out limitation  of  time,  or  reservation  of  an 
annual  rent,  can  be  no  other  than  an  estate  at 
will."  (2  Sid.,  153,  Carthew,  101.)  There  is 
nothing,  in  such  cases,  to  afford  an  implica- 
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tion  of  the  renovation  of  the  lease,  after  the 
expiration  of  a  former  time,  which  seems  to 
be  the  basis  upon  which  the  doctrine  of  ten- 
ancies from  year  to  year  rests.  (1  Term  Rep., 
162,  Kighl  v'  Darby  ;  4  Com.  Dig..  60.) 

But  admitting  the  defendant  to  have  been  a 
tenant  from  year  to  year.  I  should  think  that 
he  had  forfeited  his*  right  to  a  notice  to  quit 
by  disclaiming  to  hold  under  his  landlord.  It 
appears  that  in  the  summer  previous  to  the 
325*]  commencement  *of  the  present  suit, 
the  lessor  of  the  plaintiff  offered  to  lease  the 
premises  to  the  defendant,  but  that  the  defend- 
ant told  him  he  did  not  thank  him  for  his  offer ; 
that  he  had  as  good  a  title  as  he  had. 

It  also  appears  that,  at  the  time  the  declara- 
tion in  ejectment  in  this  cause  was  served, 
the  defendant,  after  some  conversation  with 
the  witness  about  his  improvements,  declared 
that  he  had  been  in  possession  more  than 
thirty  years,  and  that  he  meant  to  keep  it. 
This  declaration  was,  in  point  of  fact,  un- 
true, for  he  had  been  there  but  about 
eighteen  years,  and  it  was  setting  up  in 
himself  a  possessory  title,  in  hostility  to  the 
right  of  the  lessor  of  the  plaintiff,  who,  upon 
the  trial,  he  claimed  to  be  his  landlord.  It  is 
not  denied  that  these  declarations  of  the  de- 
fendant, if  they  had  been  made  prior  to  the 
commencement  of  the  suit  against  him,  would 
have  amounted  to  a  forfeiture  of  his  right  to 
notice  to  quit.  (Bull.  N.  P.,  96.)  I  cannot  dis- 
cover how  their  being  made  after  the  com- 
mencement of  the  suit  will  make  any  differ- 
ence. It  is  not  the  case  of  the  landlord's  giv- 
ing notice  to  quit  after  the  commencement  of 
his  suit,  where  notice  was  acknowledged  to  be 
necessary  ;  but  it  was  deriving  testimony  from 
the  confession  and  declarations  of  the  defend- 
ant, to  show  that  he  had  set  up  a  title  in  him- 
self, which  was  at  war  with  the  one  he  claimed 
upon  the  trial,  and  thereby  placed  himself  in 
a  situation  that  did  not  require  notice  to  quit. 
If  the  defendant  be  tenant  to  the  lessor  of  the 
plaintiff,  he  is  made  so  by  operation  of  law, 
and  not  by  any  contract  between  the  parties. 
There  was  nothing  to  prevent  the  defendant 
from  setting  up  a  title  in  himself,  which  he  did 
by  claiming  to  hold  by  virtue  of  thirty  years' 
possession.  His  declarations  were  retrospect- 
ive, and  went  to  a  denial  that  the  relation  of 
landlord  and  tenant  ever  existed  between  him 
and  the  lessor  of  the  plaintiff,  and  that  he  in- 
tended to  rely  upon  his  adverse  possession. 
That  the  confessions  of  a  party  were  made 
after  the  commencement  of  the  suit  can  be  no 
objection  to  their  admissibility  in  evidence 
against  him.  My  opinion,  therefore,  is,  that 
the  nonsuit  ought  to  be  set  aside,  and  a  new 
trial  awarded. 

326*]  *SPENCER,  J.  The  plaintiff  was 
nonsuited  at  the  trial,  for  not  having  given 
notice  to  quit.  After  the  service  of  the  dec- 
laration in  ejectment,  the  defendant  made  dec- 
larations which  may  amount  to  a  disclaimer  of 
the  title.  But  these  delarations  cannot  aid  the 
plaintiff.  He  ought  to  show  a  complete  right 
to  the  possession  prior  to  the  day  of  the  demise, 
and  the  institution  of  the  suit.  It  appears  that, 
in  the  summer  before,  the  defendant  had  re- 
fused a  lease  from  John  Livingston,  saying  he 
had  as  good  a  title  as  he  had.  This  evidence 
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I  did  not,  at  the  trial,  nor  do  I  now,  think,  ev- 
idence of  a  disclaimer,  because  the  defendant 
entered  under  Henry  Livingston,  and  it  did 
not  appear  that  he  had  any  information  of  the 
transfer  of  his  title  to  the  lessor.  When  a 
party  who  is  tenant  has  an  indubitable  right 
to  notice,  and  it  is  sought  to  deprive  him  of  it 
on  the  ground  of  disclaimer,  he  ought  to  be 
made  connusant  of  the  right  of  a  third  person 
demanding  his  possession.  On  the  principle, 
therefore,  that  the  defendant  did  not  controvert 
Henry  Livingston's  title,  and  was  a  stranger  to 
his  alienee,  I  do  not  think  that  what  he  said 
was  such  a  disclaimer  as  to  be  a  waiver  of  no- 
tice to  quit,  if  by  law  he  was  entitled  to  it. 
This  presents  the  only  remaining  question, 
whether  the  estate  of  the  defendant  was  a  ten- 
ancy at  will,  or  for  years.  In  the  year  1788, 
the  defendant  went  into  possession,  under  a 
permission  given  by  Henry  Livingston,  with 
leave  to  erect  such  buildings  as  were  conven- 
ient. After  so  long  a  possession,  and  under 
such  circumstances,  it  cannot,  I  think,  be 
doubted  that  the  tenancy  would  be  from  year 
to  year.  Christian,  in  his  notes  to  Blackstone's 
Commentaries  (2  Black.  Com.,  147,  149)  says, 
"A  lease  at  will  is  now  considered  a  lease 
from  year  to  year,  which  cannot  be  vacated 
without  half  a  year's  notice  to  quit,"  and  he  is 
supported  by  the  text.  (3  Burr.,  1609.)  Ten- 
ancies at  will  exist  nominally,  and  good  policy, 
as  well  as  common  justice,  seems  to  demand, 
that  a  holding,  for  an  indefinite  period,  should 
be  construed  a  tenancy  from  year  to  year  ;  that 
no  sudden  determination  of  the  estate,  by  the 
caprice  of  the  lessor,  should  immediately  dis- 
possess the  tenant ;  and,  more  especially, 
when  he  is  in  possession,  not  as  a  trespasser, 
*but  by  right,  that  he  should  not,  [*327 
without  the  least  notice,  be  subjected  to  the 
costs  of  a  suit  in  ejectment.  It  is  true  that 
the  reservation  of  a  yearly  rent  is  one  of  the 
criteria  by  which  to  distinguish  a  tenancy  from 
year  to  year  ;  but,  in  good  sense,  the  landlord's 
right  to  sue  for  use  and  occupation  is  equiva- 
lent to  an  express  reservation  of  rent.  I  am 
still  of  opinion  that  the  nonsuit  was  right,  and 
that  the  plaintiff  should  take  nothing  by  his 
motion. 

KENT,  Ch.J.,  concurred. 

TOMPKINS,  J.  I  concur  in  the  opinion  that 
the  plaintiff  ought  to  be  nonsuited.  As  the 
defendant  held  the  premises  by  permission  of 
the  owner,  without  any  agreement  as  to  the 
tenure,  and  not  for  any  limited  period,  or  with 
the  reservation  of  rent,  I  am  disposed  to  regard 
him  as  tenant  at  will  merely.  The  question 
then  occurs,  whether  such  a  tenant  is  entitled 
to  notice  of  the  determination  of  his  landlord's 
will,  before  he  can  be  subjected  to  an  action 
of  ejectment.  If,  in  the  determination  of  that 
question,  principles  of  policy  and  justice  are 
to  have  weight,  such  notice  will  be  deemed  in-, 
dispensable ;  otherwise,  an  indigent  tenant 
might,  at  the  arbitrary  discretion  of  a  land- 
lord, without  a  moment's  warning,  at  an  in- 
clement season,  and  under  circumstances  of 
great  embarrassment,  be  instantly  deprived  of 
a  home,  or  submit  to  the  costs  of  an  action, 
ruinous  to  him.  But  upon  the  ground  of  au- 
thority I  am  inclined  to  think  that  a  tenant  at 
will  is  entitled  to  a  notice  to  quit.  The  case 
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of  Parker,  ex  dem.  Walker,  v.  Constable  (3  Wils., 
25),  where  this  point  was  expressly  adjudicated 
in  favor  of  the  tenant,  has  not,  as  I  can  find, 
been  overruled.  In  this  case  a  notice  of  six 
months  was  deemed  necessary.  So  where  a 
parol  lease  for  a  longer  term  than  three  years 
is  made,  which  the  statute  of  frauds  declares 
shall  have  no  other  or  greater  force  and  effect 
than  a  lease  or  estate  at  will,  six  months  notice 
has  been  adjudged  necessary.  (Doe,  ex  dem. 
Rigge,  v.  Bell,  5  Term  Rep.,  471.)  The  same 
motives  of  civil  convenience,  which  have  in- 
duced courts,  of  late  years,  to  construe  estates 
at  will  into  tenancies  from  year  to  year,  oper- 
328*]  ates  *most  strongly  in  favor  of  requir- 
ing a  reasonable  notice  to  a  tenant,  of  the  de- 
termination of  the  will  of  his  landlord. 

It  is  nowhere  said  that  a  notice  is  not  neces- 
sary. Elementary  writers  concur  in  saying 
that  notice  of  some  kind  is  necessary,  and  the 
true  rule  to  guide  us  is,  that  the  notice  must 
be  reasonable.  The  period  of  six  months  ap- 
pears to  me  to  comport  with  that  rule  ;  and  as 
I  find  that  period  adopted  in  some  authorities, 
and  not  expressly  negatived  by  any,  my  opin- 
ion is  that  it  ought  to  be  adopted  here. 

LIVINGSTON,  J.,  being  related  to  the  lessor 
•of  the  plaintiff,  gave  no  opinion. 
Judgment  of  nonsuit. l 

Distinguished— 2  Johns.,  445. 

Cited  in— 6  Johns.,  273 ;  13  Johns.,  108  ;  6  Cow.,  754  ; 
7  Cow.,  749;  49  N.  Y.,  32,  508 ;  60  N.  Y.,  104;  14  Barb.. 
.257 ;  5  How.  Pr.,  88 ;  81  111.,  460 ;  20  Wis.,  44. 
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Dower — Nihil  Habet — Appearance — Pleading — 
Practice. 

In  an  action  of  dower,  unde  nihil  habet,  the  tenant 
must  appear  and  plead,  on  the  quarto  die  post,  in  the 
term  in  which  the  summons  is  returned,  otherwise 
his  default  may  be  entered.*  The  plea  of  non  sum- 
mons must  be  verified  by  affidavit,  before  it  can  be 
received,  and  be  put  it  on  the  quarto  die  post ;  or  it 
will  be  too  late  at  the  next  term. 

rPHESE  were  actions  to  recover  dower.  Mr. 
J-  P.  W.  Radcliff,  for  the  demandant,  on  the 
return  of  the  grand  cape,  moved  that  the  tenants 
should  be  called  to  save  their  defaults  ;  that 
final  judgment  should  be  entered  up  against 
them,  and  writs  of  seisin  and  inquiry  be 
awarded. 

Mr.  D.  B.  Ogden,  for  the  tenants,  thereupon 
moved  that  the  defaults  entered  at  the  last 
term  should  be  set  aside  ;  so  that  the  tenants 
might  now  come  in  and  plead.  These  being 
<jross  motions,  the  court  said  they  would  hear 
that  of  the  tenants  first. 

It  appeared  that  the  writs  of  dower  unde 
nihil  habet  were  returnable  on  the  second  Tues- 
day of  February  last,  at  which  time  the  ten- 
ants neglected  to  appear,  and  a  default  was 

1.— Jackson,  ex  dem.  Van  Alen,  v.  Rogers,  1 
•Johns.  Gas.,  33 ;  Jackson,  ex  dem.  Benton,  v.  Laug- 
head,  2  Johns.  Hep.,  75 ;  Jackson,  ex  dem.  Dill,  v. 
Tyler,  2  Johns,  Rep.,  444 ;  Jackson,  ex  dem.  Carr,  v. 
Green,  4  Johns.  Rep.,  186,  215 ;  5  Johns.  Rep.,  128. 

*See  Allan  v.  Smith,  20  Johns.,  477. 
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entered,  and  the  grand  cape  issued.  Malcom 
had  given  notice  to  the  demandant's  attorney, 
of  being  concerned  for  the  tenants  ;  but  had 
neglected  to  enter  their  appearance  at  Febru- 
ary Term. 

Mr.  (jolden,  on  the  same  side.  By  the  En- 
glish practice,  in  the  prosecution  of  the  writs 
of  right,  the  tenant  may  come  in  at  the  return 
of  the  grand  cape,  and  save  his  default,  by 
casting  his  essoins,  and  on  making  his  excuse, 
his  appearance  may  be  entered.  (Booth  on 
Real  Actions,  p.  21,  24.)  Essoins  by  our  law 
are  *abolished.  (Laws,  Vol.  I.,  p.  357,  [*329 
sess.  24,  ch.  90,  sec.  24.)  It  would  be  an  ex- 
tremely rigorous  practice  to  exclude  the  party 
from  appearing^  after  a  simple  default,  when, 
in  ordinary  suits,  defaults  are  every  day  set 
aside  upon  affidavits. 

Mr.  Riggs,  in  reply.  The  affidavits  read  on 
the  part  of  the  tenants  are  insufficient.  The 
notice  given  to  the  demandant's  attorney  was 
merely  that  they  had  retained  an  attorney ; 
still  they  were  bound  to  appear  on  the  quarto 
die  post,  in  February  Term.  The  object  of  the 
writ  of  grand  cape  is  to  give  the  tenant  an  op- 
portunity of  offering  some  legal  excuse  for  not 
appearing.  These  legal  excuses  are  fixed  and 
specific  ;  they  are  enumerated  in  Booth  (Real 
Actions,  24),  such  as  want  of  summons,  im- 
prisonment, inundation,  tempests,  &c.  Com- 
mon excuses  are  not  sufficient.  In  this  case, 
no  legal  excuse  whatever  is  shown. 

It  is  merely  a  neglect  which  would  not 
avail  in  a  common  suit ;  and  in  this  action  the 
tenants  are  entitled  to  no  particular  favor. 

Mr.  Golden  then  offered  pleas  of  non  sum- 
mons. 

Mr.  P.  W.  Radcliff  objected  to  receiving 
the  pleas  of  non  summons,  as  the  parties  had 
been  summoned  on  the  original  writ,  and 
their  default  entered. 

KENT,  Ch.  J.  Cannot  the  tenant  plead 
non  summons? 

Mr.  P.  W.  Radcliff.  He  can  wage  his  law, 
for,  though  abolished  in  all  other  cases,  it  is 
expressly  saved  by  the  statute  in  that  of  non 
summons  in  real  actions.  (Laws  of  N.  Y., 
Vol.  I.,  p.  357.)  But  wager  of  law  must  be 
in  person  (Booth,  24),  and  a  plea  of  non  sum- 
mons, like  a  plea  in  abatement,  must  be  veri- 
fied by  affidavit. 

Mr.  Golden.  The  tenant,  in  waging  his 
law,  upon  non  summons,  must  have  eleven 
persons  with  him  to  swear  they  believe  what 
the  tenant  swears  to  be  true  (Booth,  26),  and 
we  want  a  day  given  to  us  for  that  purpose. 

Mr.  Riggs.  The  tenant  must  appear  and 
make  his  oath  on  the  quarto  die  post;  and  then 
a  day  may  be  given  him  to  bring  his  compur- 
gators.  This  being  a  dilatory  plea,  it  must, 
according  to  the  statute,  be  verified  by  affida- 
vit, when  offered  to  the  court,  and  before  it 
can  be  received. 

Per  Curiam.  The  tenant  has  shown  noth- 
ing to  the  court  to  excuse  his  default.  The 
plea  cannot  be  received  unless  *veri-  [*33O 
fied  by  affidavit,  and  this  should  have  been 
done  on  the  quarto  die  post.  The  demandant 
must  have  the  effect  of  her  motion. 

Judgment  for  the  demandant. 
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THE    OVERSEERS  OF  THE    POOR    OF 

THE  TOWN  OF  NEWBURGH 

*. 

THE  OVERSEERS  OF  THE  POOR  OF 
THE  TOWN  OF  PLATTEKILL. 

Order  for  Removal  of  Pauper— Practice. 

An  order  for  the  removal  of  a  pauper  was  quashed 
by  the  sessions,  because  there  was  no  evidence  nor 
any  adjudication  that  the  pauper  had  a  settlement 
in,  or  last  came  from,  the  town  to  which  he  was  or- 
dered to  be  removed.  On  appeal,  the  order  of  the 
••Ions  was  affirmed.  The  sessions  may  allow  costs 
on  appeals  to  them  in  such  cases. 

BY  the  return  to  the  certiorari  in  this  cause, 
directed  to  the  General  Sessions  of  the 
Peace  for  the  County  of  Orange,  it  appeared 
that  an  order  had  been  made  by  two  justices 
of  the  town  of  Newburgh,  for  the  removal  of 
one  Thomas  Hart,  a  pauper,  from  that  place 
to  the  town  of  Plattekill ;  and  that  an  appeal 
had  been  made  from  this  order  to  the  Court  of 
General  Sessions  of  the  Peace,  by  whom  it 
was  quashed,  with  costs. 

A  few  days  before  the  order  of  removal  was 
made,  the  pauper  came  to  Newburgh  and 
staid  a  day  or  two,  when  he  was  sent  by  one 
of  the  overseers  of  Newburgh  to  Shawungunk, 
from  whence  he  was  immediately  sent  back  by 
a  pass  warrant  from  two  justices  of  that  town 
to  Newburgh.  He  was  then  removed,  by  the 
order  now  in  question,  to  Plattekill.  About 
seven  years  before  he  had  resided  in  that  town 
with  his  family.  He  left  that  place  afterwards, 
and  it  did  not  appear  that  he  had  any  perma- 
nent residence  anywhere.  The  order  of  re- 
moval recited  that  the  pauper  had  no  legal  set- 
tlement at  Newburgh,  and  had  produced  no 
certificate  of  a  settlement  elsewhere,  and  that 
he  was  likely  to  become  chargeable,  &c. ;  that 
the  pauper  being  deranged  in  his  mind,  the 
justices,  on  the  oaths  of  witnesses,  and  due 
proof  made  to  them,  adjudge  the  above  facts 
to  be  true,  and  that  the  last  place  of  residence 
of  the  pauper  was  at  Plattekill ;  but  they  are 
unable  to  learn  the  place  of  his  last  legal  settle- 
ment. &c. 

Mr.  Ftek,  for  the  plaintiffs  in  error.  1.  This 
33 1  *]  is  not  such  an  *order  that  an  appeal 
will  lie  from  it  to  the  sessions.  (Burrow's  Set- 
tlement Cases,  840 ;  2  Bolt's  Poor  Laws,  664, 
Rex  v.  Ringwood.)  It  is  a  mere  pass  warrant, 
to  send  the  pauper  from  town  to  town. 
Where  a  pauper  is  a  mere  vagrant  or  transient 
person,  without  any  place  of  legal  settlement, 
he  is  taken  and  sent  from  town  to  town,  by 
such  an  order,  but  no  appeal  will  lie  upon  it. 

2.  The  quarter  sessions  awarded  costs.  The 
act  allows  costs  only  in  cases  where  an  appeal 
is  made  concerning  the  settlement  (Laws  of  N. 
Y.,  Vol.  I.,  p.  573,  sess.  24,  ch.  184,  sec.  20) of 
a  pauper.  Plattekill  was  the  place  of  his  last 
residence,  not  of  his  settlement. 

Me#*m.  Riggs  and  Ross,  for  the  defendants. 
By  the  7th  section  of  the  act  (page  576),  any 
stranger,  on  just  suspicion  of  being  likely  to 
become  chargeable,  may  be  removed.  If  his 
last  place  of  legal  settlement  can  be  discovered, 
he  is  to  be  sent  there  ;  otherwise,  to  the  place 
he  last  came  from.  In  the  first  case,  an  ex- 
press adjudication  of  the  fact  is  required,  and 
the  order  directs  him  to  be  delivered  to  the 
overseers  of  the  town  where  the  pauper  had 
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his  last  place  of  settlement,  who  are  bound  to 
receive  such  pauper  under  a  penalty.  In  the 
other  cases,  the  warrant  is  to  deliver  the  per- 
son to  the  constable  of  the  next  town. 

The  order  states  that  the  pauper  came  last 
from  Plattekill.  The  fact  is  that  he  had  been 
sent  back  from  Shawungunk,  and  the  over- 
seers of  Newburgh  sent  him  again  to  Platte- 
kill. The  order  was,  therefore,  irregular. 
Now,  if  an  appeal  will  not  lie,  in  such  a  case, 
to  set  the  matter  right,  a  pauper  may  be  sent 
backwards  and  forwards,  like  a  shuttlecock, 
without  end.  By  the  17th  section  of  the  act 
an  appeal  lies,  in  every  case,  where  the  party 
thinks  himself  aggrieved.  There  is  no  dis- 
tinction of  cases ;  the  words  are  general. 
Where  the  expressions  are  so  general  and  ex- 
plicit, it  is  useless  to  refer  to  British  adjudi- 
cations in  the  acts.  Pass-orders  there  stand  on 
a  different  ground  from  what  they  do  in  this 
country ;  but  even  in  England  an  appeal  lies 
from  such  orders.  (King  v.  Oravesend,  Co- 
myns,  97.)  The  present  order  of  removal  is 
not  in  the  form  of  an  order  for  transportation; 
it  is  directed  to  the  overseers  of  Plattekill, 
who  were  bound  to  receive  the  pauper  under 
a  penalty  ;  and  if  the  judgment  of  sessions  is 
reversed,  *Plattekill  will  be  without  [*332 
remedy.  If  the  overseers  of  Newburgh  were 
unable  to  find  out  the  pauper's  last  place  of 
settlement,  or  to  pursue  the  directions  of  the 
act,  they  ought  to  have  kept  him,  and  not  have 
proceeded  in  this  irregular  manner. 

Costs  may  be  given  in  every  case  where  an 
appeal  lies.  Every  order  of  removal  whatever 
of  a  pauper,  and  every  appeal,  must  relate  to 
and  concern  the  settlement  of  such  pauper. 
This  is  the  fair  construction  of  this  section  of 
the  act,  and  the  only  one  that  can  give  it  its 
proper  effect,  and  make  it  harmonize  with  the 
other  parts  of  the  statute. 

Mr.  Jones,  in  reply.  This  was  a  mere  va- 
grant pass,  on  which  no  appeal  will  lie ;  the 
proceedings  of  the  sessions  were,  therefore, 
coram  nonjudice.  The  warrant  to  pass  con- 
tains nothing  on  which  any  adjudication  can 
be  made,  nor  any  ground  on  which  to  appeal. 
(2  Bolts,  664,  658.)  There  is  no  adjudication 
of  a  selllemenl ;  Ihe  mentioning  the  town 
where  the  pauper  lasl  resided  amounts  to  no 
more  than  saying  he  came  lasl  from  thai  lown. 
The  overseers  of  Plaltekill,  Iherefore,  should 
have  sent  him  to  the  next  town,  in  the  manner 
prescribed  by  the  act,  in  regard  to  those  who 
have  no  place  of  legal  seltlemenl.  The  pass 
or  order,  it  is  true,  direcls  Ihe  overseers  of 
Plattekill  to  receive  the  pauper,  but  the  act 
says  it  may  be  directed  to  Ihe  conslable  of  the 
next  town,  or  otherwise. 

In  the  case  of  The  Overseers  of  Shawungunk 
v.  The  Overseers  of  Mamakating,  decided  at 
the  lasl  term  (ante,  54),  the  court  did  not  con- 
sider any  particular  form  necessary  in  these 
orders.  At  any  rale  Ihe  informality  was  not 
sufficient  ground  for  quashing  this  order,  es- 
pecially when  it  is  fairly  to  be  inferred  from 
Ihe  facls  lhal  Plaltekill  was  the  pauper's  last 
place  of  residence. 

2.  It  is  evident,  from  Ihe  cases  which  have 
been  cited,  lhat  a  vagrant  pass  has  no  relation 
to  a  setllemenl ;  and  is,  Iherefore,  nol  wilhin 
the  provision  of  that  part  of  Ihe  act  which  au- 
thorizes the  sessions  lo  award  cosls. 
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Per  Curiam.  The  order  was  properly 
quashed  by  the  sessions,  for  there  was  no 
333*]  evidence,  nor  any  adjudication,  *that 
the  pauper  had  a  legal  settlement  at  or  came 
last  from  Plattekill.  By  a  liberal  construction 
of  the  20th  section  of  the  act,  the  sessions  are 
authorized  to  allow  costs  in  such  cases.  The 
order  of  the  sessions  must  be  affirmed,  and  the 
appellants  must  pay  the  costs  of  this  appeal. 

Order  of  the  sessions  affirmed  with  costs. 


MAXWELL 

v. 
ROBINSON  &  HARTSHORNE. 

Marine  Insurance — "  To  Barbadoes   and  a 
Markef — Construction. 

A  policy  of  insurance  contained  the  words  "  on  a 
voyage  from  New  York  to  Barbadoes,  and  a  mar- 
ket." It  was  held  that  these  words  grave  the  insured 
liberty  to  go  bona  fide,  from  island  to  island  in  the 
West  Indies,  until  he  sold  the  whole  of  the  cargo. 
He  may  sell  a  part  at  one  island,  and  a  part  at  an- 
other, until  the  whole  is  disposed  of. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  the  22d  September,  1803,  upon  the 
schooner  Little  Tom,  valued  at  $2,000,  "on  a 
voyage  from  New  York  to  Barbadoes  and  a 
market,  and  at  and  from  thence  to  New  York." 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  9th  January,  1806,  before  Mr.  Justice 
Livingston. 

The  vessel  sailed  on  her  voyage,  and  arrived 
at  Barbadoes  in  safety,  and  not  finding  a  mar- 
ket there  proceeded  to  Santa  Cruz,  after  stop- 
ping at  one  or  two  other  places  and  finding  no 
market.  The  greater  part  of  the  cargo  was 
sold  at  Santa  Cruz  ;  but  not  being  able  to  sell 
the  residue,  the  vessel  proceeded  to  St.  Thom- 
as, where  the  remainder  of  the  outward  cargo 
was  sold,  and  after  taking  in  a  homeward 
cargo,  she  set  sail  for  New  York.  The  vessel, 
having  encountered  very  heavy  gales  of  wind, 
was  so  shattered  as  to  be  obliged  to  put  into 
Norfolk  to  refit ;  and  the  present  action  was 
brought  to  recover  the  amount  of  repairs. 

The  plaintiff  offered  parol  evidence  to  prove 
that,  according  to  the  understanding  of  mer- 
chants and  persons  engaged  in  the  West  India 
trade,  the  words  in  the  policy  "  to  Barbadoes 
and  a  market"  gave  a  liberty  to  go  from  island 
to  island,  in  the  West  Indies,  and  to  sell  a  part 
at  each,  until  the  whole  was  disposed  of.  The 
counsel  for  the  defendants  objected  to  this 
evidence  ;  but  the  judge,  considering  the  word 
"market"  as  one  of  doubtful  signification, 
admitted  the  proof.  Several  merchants  and 
334*]  Underwriters  testified  that  these  words 
had  been  used  in  policies  for  many  years,  and 
that  they  always  understood,  and  believed, 
and  that  it  was  generally  so  received  among 
the  merchants  trading  to  the  West  Indies,  that 
they  gave  the  liberty  of  going  to  all  or  any  of 
the  ports  in>  the  West  Indies,  and  to  touch  and 
trade  until  a  market  was  found  for  all  the 
cargo.  Some  of  the  witnesses,  however, 
thought  the  liberty  extended  no  further  than 
to  one  port  beyond  that  named  in  the  policy, 
or  at  least,  that  after  having  sold  a  part  of  the 
cargo  at  one  island,  the  insured  could  not  pro- 
ceed to  another  and  be  protected  by  the  poli- 
cy. The  jury  found  a  verdict  for  the  plaintiff. 
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A  motion  was  now  made  to  set  aside  the 
verdict,  and  for  a  new  trial.  1.  Because  the 
parol  evidence  of  the  meaning  of  words  in  the 
policy  was  not  admissible.  2.  If  it  was  ad- 
missible, it  was  insufficient. 

Mr.D.  B.  Ogden,  for  defendants,  was  stopped 
by  the  court. 

KENT,  Ch.  J.  It  was  decided  in  1794  that 
the  words  used  in  the  policy  allowed  the  in- 
sured to  go  from  port  to  port  until  he  found  a 
market  for  his  whole  cargo ;  but  I  do  not 
recollect  the  name  of  the  case  at  present. 

Mr.  Harison,  for  the  plaintiff.  I  do  not 
recollect  the  case  alluded  to  ;  but  I  shall  con- 
tend that  ex  vi  termini,  these  words  give  the 
liberty  to  go  to  all  or  any  of  the  ports  in  the 
West  Indies  until  the  whole  cargo  is  sold.  I 
should  suppose,  however,  that  it  was  peculiar 
to  policies  on  voyages  to  the  West  Indies,  in 
reference  to  this  particular  course  of  trade. 

Per  Curiam.  By  the  words  in  the  policy  "to 
Barbadoes  and  a  market,"  a  vessel  may  bona 
fide  go  from  island  to  island  until  her  whole 
cargo  is  disposed  of  ;  but  we  do  not  mean  to 
say  that  the  same  construction  is  to  be  given 
to  a  policy  in  any  other  trade  than  that  to  the 
West  Indies.1  Our  opinion  is  that  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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THE  COLUMBIAN  INSURANCE  COM- 
PANY. 


Marine  Insurance — Stranding — Abandonment. 

Insurance  on  goods  from  New  York  to  Newbern 
in  North  Carolina.  The  vessel  stranded  on  Occacoke 
beach.  Not  being  able  to  get  her  off  immediately, 
the  master,  with  the  advice  of  persons  there,  con- 
cluded to  break  up  the  voyage.  Two  days  after  the 
goods  were  landed,  and  ten  days  thereafter  sold  at 
public  auction.  The  consignees  bought  the  goods ; 
and  the  vessel,  having  been  got  off,  proceeded  with 
the  goods  to  Newbern.  They  were  not  opened,  but 
were  sold  by  the  package,  and  though  one  box  ap- 
peared to  be  injured,  there  was  no  evidence  of  the 
extent  of  the  damage.  It  was  held  that  the  insured 
had  no  right  to  abandon  for  a  total  loss.  To  justify 
an  abandonment  in  case  of  stranding,  the  goods 
must  be  deteriorated  to  half  their  value.  The  in- 
sured, in  this  case,  were  bound  to  send  the  goods  to 
their  place  of  destination,  as  the  accident  happened 
at  the  mouth  of  the  harbor,  and  lighters  might  have 
been  obtained  to  transport  the  goods. 

rPHIS  was  an  action  on  a  policy  of  insurance, 
J-  dated  the  18th  of  January,  1804,  on  goods 
valued  at  $ i860,  on  a  voyage  from  New  York  to 
Newbern,  in  North  Carolina,  on  board  the  ves- 
sel called  the  Nantasket. 

The  loss  was  thus  stated  in  the  declaration  : 
"  that  the  said  vessel,  on  the  first  of  February, 
1804,  when  on  her  voyage,  was,  by  and  through 
the  force  and  violence  of  the  winds  and  waves 
and  currents,  and  by  the  perils  and  dangers  of 
the  seas,  forced  and  driven  upon  and  against 

1.— See  Gilfert  v.  Hallett  &  Bowne,  2  Johns.  Cases, 
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facts  determine  right  of— Technical,  total  loss. 

See  Mumf ord  v.  Church,  1  Johns.  Cas..  147,  note ; 
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183 


SUPREME  COURT,  STATE  op  NEW  YORK. 


isnr, 


certain  shoals  and  reefs,  and  by  means  thereof 
the  said  goods  laden  on  board  of  the  said 
schooner  were  then  and  there  wetted,  damaged 
and  wholly  spoiled,  and  became  totally  lost," 
&c. 

The  cause  was  tried  at  the  New  York  sit- 
tings on  the  4th  of  January,  1806,  before  Mr. 
Justise  Livingston. 

The  policy,  abandonment,  and  interest  were 
proved.  The  vessel  sailed  from  New  York  on 
the  20th  of  January,  1804,  on  her  voyage  to 
Newbern,  and  arrived  off  Occacoke  Bar  on  the 
afternoon  of  the  81st  of  January.  A  signal 
was  made  for  a  pilot  to  conduct  the  vessel 
over  the  bar,  which  lies  near  the  mouth  of  the 
inlet. 

In  the  morning  of  the  next  day  a  pilot  came 
on  board,  who  conducted  the  vessel  over  the 
bar,  where,  on  account  of  the  darkness  of  the 
night,  they  came  to  anchor.  The  anchor 
fouled  and  dragged,  and  the  vessel  was  driven, 
by  the  violence  of  the  wind  and  current,  on  the 
reef,  from  which,  by  cutting  the  cable,  she  was 
got  off,  and  was  dnven  on  the  beach  of  Occa- 
coke Point.  In  drifting  over  the  reef  the  ves- 
sel lost  her  rudder  and  boat,  and  a  great  part 
of  her  sheathing.  The  master  went  to  Shell 
Castle,  about  six  miles  distance,  to  gain  assist- 
ance and  advice,  and  applied  to  the  deputy- 
marshal  of  the  district,  of  the  name  of  Wallace, 
who  refused,  on  account  of  the  situation  of  the 
vsssel,  and  state  of  the  weather  at  that  time,  to 
336*]  furnish  lighters  *to  take  the  goods  out 
of  her.  After  many  ineffectual  attempts  to 
get  the  schooner  off,  the  master,  with  the  best 
advice  he  could  obtain  from  the  persons  there, 
had  the  cargo  unladen,  on  the  second  day  of 
February,  and  avertised  for  sale  at  public 
auction,  for  the  benefit  of  all  concerned.  The 
schooner  was  about  fifty  tons  burthen,  and 
when  the  goods  were  unladen,  she  had  several 
feet  of  water  in  her  hold,  occasioned  principally 
by  the  surf  breaking  over  her  as  she  lay.  The 
master,  after  the  first  day,  did  not  apply  for 
lighters  nor  endeavor  to  obtain  another  vessel 
to  carry  the  goods  to  Newbern,  though  lighters 
might  have  been  obtained.  The  vessel  be- 
longed to  Dewey  and  Stow,  who  were  also  the 
consignees  of  the  goods.  Stow  was  on  board 
of  the  vessel,  and  Dewey  came  from  Newbern 
to  Occacoke,  and  gave  directions  as  to  the  sale 
of  the  vessel  and  cargo,  which  took  place  at 
public  auction  on  the  13th  of  February.  Dewey 
and  Stow,  the  owners  of  the  vessel,  attended 
and  purchased  most  of  the  goods.  One  box 
was  opened  and  appeared  wet,  but  the  goods 
were  not  taken  out  or  examined,  but  were  all 
sold  by  the  package,  without  inspection.  In 
consequence  of  a  favorable  wind,  and  high 
tide,  the  vessel  was  got  off,  and  the  goods  pur- 
chased at  auction  were  put  on  board  and  carried 
to  Newbern.  Occacoke  is  about  eighty  miles 
from  Newbern,  about  six  miles  from  Ports- 
mouth,and  the  same  distance  from  Shell  Castle. 
The  vessel,  in  going  up  to  Newbern,  leaked, 
but  was  easily  kept  free  by  the  pumps,  and 
the  cargo  was  not  damaged.  It  appeared  to  be 
the  practice  to  sell  the  cargoes  of  stranded 
vessels  on  the  beach  at  Occacoke.  Lighters 
may  be  obtained,  at  regular  prices,  at  Ports- 
mouth and  Shell  Castle,  to  carry  goods  to 
Newbern,  or  other  places  in  the  vicinity. 

The  jury,  after  going  from  the  bar,  returned 
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into  court,  and  asked  the  judge  whether,  if 
Dewey  acted  with  good  faith,  but  mistook  the 
law  respecting  his  obligation  to  carry  the  goods 
to  Newbern,  after  the  accident,  the  defendants 
were  liable.  The  judge  said,  that  if  the  jury 
believed  that  Dewey  acted  with  good  faith, 
they  ought  to  find  for  the  plaintiff. 

*The  jury  found  a  verdict  for  the  [*337 
plaintiff,  for  $871.83. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

Mr.  Bogert,  for  the  defendants.  The  declara- 
tion avers  a  total  loss  of  the  gdbds,  by  their 
being  wet  and  spoiled  ;  but  the  evidence  does 
not  support  this  averment.  On  the  trial,  the 
plaintiff  gave  no  evidence  whatever  of  a  loss 
by  sea  damage,  but  attempted  merely  to  prove 
that  the  vessel  was  stranded,  and  incapable  of 
transporting  the  goods  to  their  place  of  desti- 
nation. If  it  were  intended  to  recover  for  a 
total  loss,  occasioned  by  sea  damage,  it  should 
have  been  proved  that  it  amounted  to  more 
than  50  per  cent,  of  the  value  of  the  goods. 
The  cause  of  loss  must  be  stated  according  to 
the  truth  of  the  case,  and  the  party  must  sup- 
port this  averment  by  correspondent  proofs. 
(Marshall,  593,  594  ;  Park,  62,  63.) 

Mere  stranding  is  not  a  sufficient  ground 
to  recover  as  for  a  total  loss  of  cargo.  It  must 
be  followed  by  a  shipwreck,  or  the  vessel  be 
wholly  disabled  from  proceeding  on  her  voyage 
before  the  insured  can  have  a  right  to  aband- 
on. (Marshall,  416,  502.)  Nor,  if  the  goods 
be  safe,  can  the  assured  abandon  unless  it  is 
impracticable  to  carry  them  to  their  place  of 
destination.  It  is  the  duty  of  the  assured  to 
find  another  vessel,  if  one  can  be  obtained  in 
a  reasonable  time.  (Marshall,  378,  499,  502, 
505,  506.)  In  the  present  case,  the  vessel  was 
stranded  at  the  mouth  of  the  river,  on  which 
the  very  port  of  destination  lay,  at  a  short  dis- 
tance inland  ;  and  lighters  were  easily  to  be 
procured  to  carry  the  goods  to  Newbern.  The 
vessel,  in  fact,  a  few  days  after  the  accident, 
was  got  off,  and  did  proceed  to  her  port  of  des- 
tination in  a  fit  condition  to  carry  the  goods. 

The  goods  laid  eleven  days  without  any  sur- 
vey of  them  having  been  made  ;  and  were, 
afterwards,  purchased  at  auction  by  the  con- 
signee, and  sent  in  the  same  vessel  to  Newbern. 
The  proceedings  relative  to  the  sale  show  a 
great  want  of  good  faith  ;  and  an  attempt  to  re- 
cover of  the  defendants,  under  such  circum- 
stances of  suspicion  and  gross  mismanagement, 
ought  not  to  be  countenanced. 

[*THK  COURT  stopped  Mr.  Bogert,  [*338 
and  desired  the  counsel  for  the  plaintiff  to 
begin.] 

Messrs.  Hopkins  and  Brinckerhoff.  The  aver- 
ment of  the  loss  is  made  in  the  usual  manner, 
where  it  arises  in  consequence  of  stranding. 
(Marshall,  595,  719;  Park,  398.)  Where  a 
total  loss  is  averred  you  may  recover  for  a 
partial  loss,  and  in  case  of  stranding  you  may 
recover  for  a  partial  loss.  The  declaration 
states  that  the  goods  were  wet,  and  there  is 
proof  that  some  were  wet :  and  in  this  view 
the  extent  of  damage  is  immaterial.  The 
declaration  and  proofs  do  not  vary.  (Marshall, 
593 ;  Park,  62).  The  insured  may  abandon 
whenever  any  of  the  losses  or  perils  mentioned 
in  the  policy  happen.  (Marshall,  482).  He  is 
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bound  to  make  his  election  without  delay,  and 
to  give  notice  to  the  insurer.  (Marshall,  510.) 
When  the  abandonment  is  once  made,  the 
property  remains  afterwards  at  the  risk  of  the 
insurers,  and  the  master  and  consignee  are 
considered  as  their  agents.  (Affirmed  m  error, 
March,  1806,  2  Caines,  284,  United  Ins.  Com. 
v.  Robinson  &  Ilaftshorne.)  It  is  not  always 
easy  to  determine  when  stranding  is  such  a 
loss  as  will  justify  an  abandonment. 

[LIVINGSTON,  J.  There  can  be  no  doubt  if 
the  goods,  in  consequence  of  stranding,  be 
deteriorated  to  more  than  half  their  value,  that 
the  insured  may  abandon.] 

Stranding,  with  some  loss  or  damage,  is  a 
cause  for  abandonment.  (2  Emerigon,  187, 
188.)  The  mere  innavigability  of  the  vessel  is 
not  always  a  ground  of  abandonment  :  but 
shipwreck  is  so,  though  in  fact  there  is  no  loss 
of  the  goods.  In  this  case,  the  innavigability 
arising  from  the  stranding,  and  attended  with 
some  damage,  is  equivalent  to  a  shipwreck, 
and  affords  an  equally  just  cause  for  abandon- 
ing the  property. 

Whatever  the  master  does,  bonafide,  though 
he  mistake,  is  binding  on  the  underwriters. 
(Marshall,  408,  410.)  If  all  the  facts  be  duly 
examined,  it  will  appear  that  everything  in  this 
case  has  been  done  with  good  faith,  and  that 
there  is  no  ground  for  the  imputation  of  fraud. 
In  regard  to  the  stranding,  or  accident  itself, 
no  fraud  is  pretended.  The  determination  to 
break  up  the  voyage,  on  that  event,  was  made 
after  a  deliberate  consultation  with  the  most 
respectable  people  at  the  place,  and  pursuant 
to  their  advice.  If  the  opinion  thus  formed 
was  incorrect  in  point  of  law,  still  it  ought  to  be 
339*]  *binding.  Efforts  were  made, without 
effect,  to  get  the  vessel  off.  It  was  necessary 
to  decide  speedily,  without  waiting  for  the 
possible  result.  The  proceedings  relative  to 
the  sale  of  the  property  were  conducted  accord- 
ing to  the  uniform  usage  and  custom  of  the 
place  in  similar  cases.  It  was  made  at  the 
usual  place,  after  a  public  notification  of  ten 
days,  and  under  the  direction  of  a  public  officer 
of  the  district ;  the  goods  were  sold  to  the  high- 
est bidder.  Selling  goods  by  invoice  or  pack- 
age, is  a  customary  mode. 

[SPENCER,  J.  The  goods  having  been  sold 
to  the  consignee,  can  they  be  considered  as  pur- 
c  hased  by  him  in  any  other  character  than  that 
of  consignees  and  for  the  use  of  the  con- 
signor ?] 

That  the  owners  or  consignees  purchased  the 
goods  affords  no  objection.  There  is  no 
principle  of  policy  nor  reason  that  prevents 
the  consignee  from  bidding  at  a  public  auction. 
It  was  beneficial  to  all  persons  interested,  as  it 
tended  to  raise  the  price.  As  the  continuation 
of  the  voyage  depended  on  the  condition  of 
the  vessel,  not  on  that  of  the  goods,  it  was  un- 
necessary to  open  them  before  the  day  of  sale. 
It  was  better  to  sell  them  by  the  package  than 
by  the  piece.  In  short,  there  is  nothing  in  the 
whole  course  of  the  business  but  what  was 
usual,  proper,  and  most  for  the  interest  of  those 
concerned. 

Per  Curiam.  There  was  not  sufficient  proof 
in  this  case  of  a  loss  or  deterioration  of  the 
goods  to  more  than  half  their  value,  in  order 
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to  entitle  the  plaintiff  to  recover  for  a  total 
loss.  The  only  evidence  of  any  loss  or  damage 
is  the  result  of  the  sale  of  goods  at  Occacoke, 
which  ought  not  to  be  the  criterion  ;  since  it 
was  made  without  any  previous  survey  of  the 
goods,  or  any  inspection  or  disclosure  what- 
ever of  the  extent  of  the  damage.  Yet  the 
consignee  was  present,  and  the  goods  were  in 
safe  keeping  twelve  days  before  the  sale,  so 
that  they  might  have  been  thoroughly  exam- 
ined. The  case  is  not  free  from  suspicion  of 
fraud,  arising  from  the  conduct  of  the  con- 
signee in  forcing  the  sale  of  the  goods,  and  be- 
coming the  purchaser  of  a  great  part  of  them,at 
an  enormous  discount.  If  it  be  alleged  that 
*the  loss  was  total  in  a  technical  sense,  [*34O 
from  the  inability  of  the  vessel  to  transport 
the  goods  to  Newbern,  the  contrary  is  proved, 
for  it  appears  that  the  consignee,  who  was  the 
purchaser,  had  the  goods  transported  immedi- 
ately after  the  sale  to  Newbern,  without  any 
difficulty,  where  he  sold  them  for  his  own 
benefit,  but  for  how  much  does  not  appear. 
Carrying  goods  from  the  beach  up  to  Newbern, 
by  lighters,  does  not  appear  to  be  unusual  or 
improper,  and  Occacoke  Bar  may  be  considered 
as  the  mouth  of  the  harbor.  We  are  clearly  of 
opinion  that  the  plaintiff  has  not  made  out  a 
case  of  total  loss,  and  that  the  verdict  must  be 
set  aside,  with  costs  to  abide  the  event  of  the 
suit. 
Neic  trial  granted. 


WARING  v.  WARREN. 

Evidence.      1.    Production  of  Paper  —  Notice. 
2.  Declarations  of  Person  in  Possession. 

A  party  is  not  bound  to  produce  a  paper,  unless 
the  opposite  party  has  given  him  notice  for  that 
purpose.  The  declarations  of  a  tenant,lior  party  in 
possession  are  never  received  in  evidence  in  sup- 
port of  his  title ;  aliter,  if  against  the  interest  of  the 
person  making  such  declarations. 

THIS  cause  came  before  the  court  on  a  writ 
of  error    from  the    Common   Pleas,   or 
Mayor's  Court,  of  the  city  of  New  York. 

An  action  of  trover,  for  certain  goods  and 
chattels,  had  been  prosecuted  in  the  court 
below,  by  the  defendant  in  error,  against  the 
plaintiff  in  error.  The  defendant  below  plead- 
ed the  general  issue,  and  a  verdict  was  found 
for  the  plaintiff.  From  the  bill  of  exceptions 
tendered  by  the  defendant  below,  signed  and 
sealed  by  the  judge,  the  following  facts 
appeared.  On  the  trial  one  Gilbert,  who  was  a 
deputy-sheriff,  was  sworn  as  a  witness,  and 
proved  that  in  1798,  by  virtue  of  an  execu- 
tion, directed  to  the  sheriff  of  the  City  and 
County  of  New  York,  he  took  the  goods  and 
chattels  of  one  Stephen  Nocus,  and  sold  them 
at  auction,  at  which  sale  the  plaintiff  below 
became  the  purchaser  of  the  goods,  corres- 
ponding with  the  description  of  those  claimed 
by  the  plaintiff,  and  which  were  specified  in  a 
paper  produced  by  the  witness.  The  witness 
or  sheriff  made  a  copy  from  the  paper,  which 
contained  an  account  of  the  articles  purchased 
by  the  plaintiff,  and  a  receipt,  which  was 
*delivered  to  the  plaintiff.  The  witness  [*34 1 
was  then  asked  what  were  the  contents  of  that 
paper.  The  defendant's  counsel  objected  to 
the  question,  on  the  ground  that  the  plaintiff 
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ought  to  produce  the  paper  itself,  or  show  it  to 
be  lost.  This  objection  was  overruled  by  the 
court  below,  who  permitted  the  witness  to  give 
evidence  of  what  the  paper  contained.  The 
goods  in  question  were  proved  to  have  been 
in  possession  of  Mrs.  Nocus,  who  was  the  wife 
of  Stephen  Nocus  and  the  mother  of  the  plaint- 
iff below,  from  the  time  of  sale,  until  she  in- 
termarried with  the  defendant.  The  plaintiff 
then  offered  to  prove  that  Mrs.  Nocus,  previous 
to  her  marriage  with  the  defendant,  had 
repeatedly  declared  that  the  goods  in  question 
belonged  to  the  plaintiff  and  were  not  her  own. 
This  was  objected  to  on  the  part  of  the  defend- 
ant, but  was  admitted  by  the  court.  The 
defendant  then  offered  to  prove  that  Mrs. 
Nocus  had,  at  other  times,  before  and  since 
her  marriage  with  the  defendant,  acknowledged 
that  the  goods  were  her  own  property,  and  did 
not  belong  to  the  plaintiff  ;  but  this  evidence 
was  overruled  by  the  court.  It  was  also  proved 
that  the  plaintiff,  after  purchasing  the  goods, 
delivered  them  to  Mrs.  Nocus,  his  mother,  as  a 
loan  for  her  accommodation. 

It  appeared  that  Mrs.  Nocus  married  the 
defendant  in  December,  1800,  and  the  goods 
in  question  were  soon  after  removed  from  her 
house  to  that  of  the  defendant,  where  they 
have  remained  to  the  present  time.  The 
defendant's  wife  died  in  June,  1804,  and  the 
)laintiff  below  brought  his  suit  the  October 


The  particular  errors  assigned  were,  1.  That 
the  parol  evidence  of  the  written  paper  ought 
not  to  have  been  admitted.  2.  The  evidence  of 
the  declarations  of  Mrs.  Nocus,  made  previous 
to  her  marriage,  was  improperly  received.  8. 
The  testimony  offered  by  the  defendant  ought 
not  to  have  been  rejected. 

Mr.  Woods,  for  the  plaintiff  in  error.  The 
witness  referred  to  a  paper,  or  written  instru- 
ment, delivered  to  the  plaintiff,  and  it  must, 
therefore,  be  presumed  to  be  in  his 
342*]  *possession.  The  general  rule  on  this 
subject  is  that  no  parol  evidence  of  a  written 
deed  or  instrument,  in  existence,  and  in  the 
power  of  the  party,  will  ever  be  received,  but 
the  original  must  be  produced.  This  rule 
cannot  be  dispensed  with,  unless  the  original 
is  shown  to  have  been  lost,  or  in  the  hands  of 
the  adverse  party,  who  has  refused  to  produce 
it,  on  notice  given  him  for  that  purpose.  The 
reason  of  the  rule  is  too  obvious  to  need  any 
argument  or  illustration.  The  instrument  is 
higher  and  better  evidence,  and  by  its  produc- 
tion further  light  might  have  been  thrown  on 
this  case. 

Mrs.  Nocus  was  no  party  to  the  suit,  but  a 
third  person,  and  the  declarations  of  a  third 
person  can  never  be  admitted  as  evidence 
against  the  party.  Yet  the  court,  after  allowing 
the  plaintiff  to  give  evidence  of  her  declara- 
tions at  one  time,  refused  to  permit  the  de- 
fendant to  give  evidence  of  what  she  had  de- 
clared at  another.  If  what  she  said  at  one  time 
was  proper  evidence,  her  declarations  at 
another  time,  in  relation  to  the  same  transac- 
tion, must  be  equally  proper.  At  any  rate,  the 
evidence  offered  by  the  defendant  was  material, 
in  order  to  show  that  the  subsequent  declara- 
tions of  Mrs.  Nocus  contradicted  those  made 
by  her  at  a  former  period,  and  thereby  to  dimin- 
ish the  credit  which  might  be  attached  to  them. 
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Mr.  Evertson,  contra.  The  paper  mentioned 
by  the  witness,  was,  in  fact,  a  mere  memoran- 
dum of  the  sale,  which  he  held  in  his  hand  to 
refresh  his  memory.  The  original  was  an  in- 
ventory of  the  goods,  taken  by  the  witness 
previous  to  the  sale,  and  which  w^s  before  the 
court.  The  paper  in  question  was  an  extract, 
or  copy  from  that  inventory,  of  such  articles 
as  were  purchased  by  the  plaintiff,  with  a 
mere  receipt  at  the  bottom.  Whjr  require  the 
production  of  a  copy  when  the  original  was 
before  the  court  ? 

Mrs.  Nocus  had  married  Waring,  who  thus 
derived  a  title  to  the  goods  from  her,  and 
which  he  held  adversely  to  Warren,  from 
whom  Mrs.  Nocus  derived  her  right.  It  is 
precisely  the  same  as  if  the  action  was  against 
Mrs.  Nocus.  In  her  declarations  made  prior  to 
her  marriage  she  was  disinterested  in  saying 
the  property  belonged  to  her  son ;  "but, 
*subsequently,  she  must  be  considered  [*343 
as  interested.  The  declarations  of  a  party 
holding  adversely,  are  never  received  to  sup- 
port the  title  under  which  he  claims  ;  though 
they  may  be  received,  when  against  it.  (2 
Term  Rep.,  53,  Dames  v.  Pearce ;  1  Espin- 
asse's  Cases,  458,  Walker  v.  Broadstick.) 

SPENCER,  J.  In  actions  of  ejectment  that 
rule  is  constantly  adopted. 

Per  Curiam.  It  was  not  necessary  to  produce 
the  paper.  It  was  sufficient  for  the  plaintiff  to 
show  that  he  had  purchased  the  goods  at  auc- 
tion. It  was  a  paper  with  which  the  defendant 
had  nothing  to  do,  and  which  the  plaintiff 
was  not  bound  to  produce.  If  the  defendant 
wished  it,  he  ought  to  have  taken  the  proper 
steps  for  that  purpose,  by  giving  notice  to  the 
opposite  party  to  produce  it,  or  that  parol  evi- 
dence would  be  given  of  its  contents.  The 
objection  was  properly  overruled.  The  court 
below  were  also  right  in  rejecting  the  evidence 
offered  by  the  defendant  of  the  declarations  of 
Mrs.  Nocus  made  subsequently  to  her  mar- 
riage, for  she  was  then  interested  to  maintain 
her  own  possession,  and  to  support  her  title. 

Judgment  affirmed.1 

Evidence,  declarations  of  person  in  possession. 

Distinguished-8  Wend.,  491 ;  38  Mich.,  339. 

Cited  in-4  Johns.,  234 ;  14  Wend.,  636,  686  ;  7  Hill, 
369 ;  1  Lans.,  159 ;  4  T.  &  C.,  684 ;  2  Hun,  108 ;  21 
Barb.,  330 ;  67  Barb.,  250. 

See  26  Wis.,  311. 


THE  PEOPLE  v.  GAINE. 

Judgment — Amount  of  Penalty  of  a  Band — 
Delay — Interest. 

Where  damages  are  assessed  by  a  jury  to  the  full 
amount  of  the  penalty  of  a  bond,  and  judgment  has 
not  been  delayed  by  the  defendant,  no  interest  is  al- 
lowed. In  all  cases  after  verdict,  where  proceedings 
are  stayed  on  application  by  the  defendant,  interest 
is  allowed  for  the  time  judgment  is  delayed. 

THIS  was  an  action  on  a  bond  with  a  special 
condition,   and    breaches    assigned,   &c. 
The  jury  had  assessed  the  damages  to  the  full 
amount  of  the  penalty.    The  question  submit- 
ted to  the  court  was,  whether  the  plaintiffs 

1.— See  2  Day's  Rep.,  328 ;  Young  v.  Vredenberg, 
ante,  159;  Kenny  v.  Clarkson  &  Vanhorne,  post,  38o. 
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"were  entitled  to  interest  from  the  time  of  the 
verdict  to  the  day  of  taxing  the  costs. 

Mr.  Woodworm,  Attorney-General,  for  the 
people. 

Mr.  Harison  for  the  defendant. 

Per  Ouriam.  In  all  cases  where  the  defend- 
ant applies  to  set  aside  a  verdict,  and  thereby 
delays  the  plaintiff,  interest  is  awarded  ;  pro- 
vided the  cause  of  action  be  such  as  to  carry 
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interest.  In  this  case  there  has  been  no  delay 
created  by  the  defendant,  and  the  verdict  is 
for  the  full  amount  of  the  penalty.  Interest 
ought  not,  therefore,  to  be  allowed. 

Rule  refused.1 

Cited  in— 19  Wend.,  101 ;  2  Den.,  190 ;  23  Barb.,  604 ; 
12  Abb.  N.  8.,  384. 

1.— See  Vredenbergr  v.  Hallett  &  Bowne,  1  Johns. 

Cases,  27. 
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IN 


AUGUST  TEHM,  IN  THE  THIRTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


VAN  DYCK,  qui  tarn,  &c., 

v. 
VAN  BEUREN  AND  VOSBURGH. 

Champerty  and   Maintenance — Conveyance   of 
Land — Part  Held  Adversely. 

In  an  action  on  the  statute  to  prevent  champerty 
and  maintenance,  for  buying  a  pretended  title,  &c., 
it  was  held  that  where  the  deed  of  the  grantor,  con- 
veying such  pretended  title,  describes  generally  all 
the  right  and  title  to  the  land  in  a  particular  patent 
without  specifying  the  precise  quantity  or  bounds, 
and  the  grantor  has  a  legal  title  to  and  possession  of 
a  part,  and  a  part  is  unoccupied,  though  another 
part  of  the  same  patent  be  in  the  actual  occupation 
of  one  who  claims  and  holds  adversely  to  the  grant- 
or, yet  taking  such  a  deed  is  not  maintenance  ;  es- 
pecially where  the  purchase  was  made  by  the  bona 
flde  advice  of  counsel,  and  there  are  other  circum- 
stances to  show  that  there  was  no  intention  to  pur- 
chase a  pretended  title. 

Citations-13  Vin.,  58 ;  Plow.,  77,  /. ;  8.  C.,  Dyer,  74 ; 
1  Cai.,  84 ;  1  Leon,  167  ;  Hawk.,  2,  ch.  28,  sees.  66-«8; 
Bull.  N.  P.,  197 :  Cowp.,  612. 

THIS  was  an  action  of  debt,  brought  by  the 
plaintiff  qui  tarn,  &c.,  to  recover  the  pen- 
alty given  by  the  9th  section  of  the  "  Act  to 
prevent  and  punish  champerty  and  mainte- 

NOTE.— Champerty  and  maintenance— Setting  lands 
held  adversely. 

"  Notwithstanding  the  truth  of  what  is  urged  by 
Chancellor  Walworth  in  Small  v.  Mott  (22  Wend., 
408),  that  these,  being  offenses  at  common  law  were 
not  necessarily  abrogated  by  the  repeal  of  the  stat- 
ute (1  R.  L.,  172),  which  was  in  the  main  simply 
declaratory.  I  still  think,  in  view  of  the  manifest 
tendency  of  modern  opinion  as  well  as  of  the  plain 
scope  and  intent  of  our  legislation  on  the  subject, 
that  not  a  vestige  of  the  law  of  maintainance,  in- 
cluding that  of  champerty,  now  remains  in  this 
State  except  what  is  contained  in  the  Revised  Stati 
ufr-s."  Selden,  J.,  in  Sedgwick  v.  Stanton,  14  N.  Y., 
3W»,  301,  (N.  Y.  Ct.  Appeals,  1856.) 

See  N.  Y.  Rev.  Stat.,  Vol.  III.,  ch.  1,  part  4,  tit.  6. 
sec.  5 ;  Pen.  Code,  see's.  129, 130. 

Compare,  also,  Thallhimer  v.  Brinckerhoff,  3  Cow., 
623;  Preston  v.  Hunt,  7  Wend.,  53;  Hassenfrate  v. 
Kelly,  13  Johns.,  466;  Allen  v.  Welch,  18  Hun,  226; 
Etheridge  v.  Cromwell,  8  Wend.,  628. 

As  to  effect  of  <1etd  of  lands  held  adversely,  see 
Whitaker  v.  Cone,  2  Johns.  Cas.,  58;  Jackson  v. 
Todd,  2  Cai.,  183,  notes. 
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nance."1  The  declaration,  after  reciting  the 
statute,  states  that  one  Maria  Herkemer,  un- 
justly pretending  a  right  and  title  to  one  undi- 
vided ninth  part  of  sundry  lots,  pieces  or  par- 
cels of  land,  &c.,  lying  in  the  town  of  Kin- 
derhook,  in  the  County  of  Columbia,  after  the 
publishing  of  the  said  act,  to  wit,  &c. ,  on  the 
first  day  of  February,  1800,  at,  &c.,  bargained 
and  sold  to  the  defendants  the  same  right  and 
title  to  one  undivided  ninth  part  of  the  said 
lots,  «fec.,  of  which,  &c.,  neither  she,  the  said 
Maria  Herkemer,  nor  any,  nor  either  of  her 
ancestors,  nor  those  by  whom  she  claims  the 
same,  was  or  were  in  possession,  nor  of  the  re- 
version or  remainder  thereof,  nor  received  the 
rents,  &c.,  *nor  were  the  said  defend-  [*34G 
ants,  or  either  of  them,  in  possession  of  the 
said  lots  at  the  time  of  the  said  bargain  and 
sale,  &c.,  all  which  the  said  defendants  suffi- 
ciently knowing,  took  and  accepted,  &c.,  con- 
trary to  the  form,  &c.  The  plaintiff  averred 
the  value  of  the  premises  to  be  $3,000.  The 
defendants  pleaded  nil  debent.  The  cause  waa 
tried  at  the  Circuit  Court,  in  Albany,  the  6th 
of  September,  1800,  before  Mr.  Justice  Rad- 
cliff. 

The  following  were  the  material  facts  proved 
at  the  trial.  The  plaintiff  and  his  brother  had 
lived  on  De  Bruy's  patent,  of  which  the  lots 
mentioned  form  a  part,  ever  since  the  year 
1752.  They  had  been  in  the  undisturbed  pos- 
session of  the  patent,  and  had  built  a  farm- 
house, barn,  &c.,  upon  it,  and  had  cleared  in 
several  parts  about  120  acres,  and  exercised 
various  acts  of  ownership  over  it.  The  plaint- 
iff and  another  person  took  possession,  about 
six  years  since,  of  No.  1,  in  the  7th  allotment 
of  the  division  of  a  part  of  the  said  patent, 
made  in  1793,  by  inclosing  it,  and  leased  out 
parcels  of  the  said  lot. 

The  deed  of  Maria  Herkemer  to  the  defend- 
ants was  dated  the  8th  of  February,  1800,  by 
which,  in  consideration  of  $375,  she  bargained^ 


1.— Greenleaf 's  edition  of  the  Laws  of  New  York,. 
Vol.  II.,  p.  40.  It  is  the  8th  section  of  the  Act  in  the 
Revised  Laws,  Vol.  I,  p.  345. 
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sold  and  released  to  them,  as  tenants  in  com- 
mon, all  her  right,  title,  &c.,  to  a  certain  par- 
cel or  right  of  land,  belonging  to  her,  in  De 
Bruy's  patent,  and  "comprehended  within 
the  lands  possessed  by  the  Van  Dyck  family, 
and  as  might  be  more  fully  seen  by  the  will 
of  Stephanus  Van  Alen,  made  the  17th  of 
May,  1740."  It  was  objected  that  this  de- 
scription was  variant  from  that  contained  in 
the  declaration  ;  but  parol  proof  was  admitted, 
though  opposed,  that  subsequently  to  the  deed, 
the  defendants  had  declared  that  they  claimed 
a  ninth  part  of  the  said  Stephanus  Van  Alen's 
right  in  De  Bruy  s  patent,  as  well  of  all  the 
lands  possessed  by  the  Van  Dycks,  as  of  the 
residue.  Before  the  defendants  made  the  pur- 
chase they  were  informed  by  the  plaintiff  that  he 
and  Henry  Van  Dyck  claimed  the  whole  share  of 
Stephanus  Van  Alen,  and  the  defendants  were 
warned  not  to  make  the  purchase.  The  de- 
fendants replied  that  they  were  advised  by 
34  7*]  counsel  that  they  might  purchase,  *and 
that  there  was  no  dispute  about  it.  One  of 
the  defendants  had  declared  to  two  of  the  wit- 
nesses that  in  case  they  lost  the  land,  they  were 
not  to  pay  Mrs.  H.  anything. 

The  defendants  read  in  evidence  the  will  of 
Stephanus  Van  Alen,  dated  the  17th  of  May, 
1740,  by  which  he  devised  all  his  lands,  &c., 
in  De  Bruy's  patent,  to  his  three  sons,  equally, 
in  fee,  with  a  proviso  that  they  pay  to  his  four 
daughters,  and  to  his  granddaughter  Maria, 
each  £12  10s.,  within  six  years  after  the  death 
of  his  wife,  on  condition  that  if  they  or  either 
of  them  fail  to  pay  the  said  sums,  the  said 
daughters  and  granddaughter  shall  each  have 
in  fee  one  eighth  of  all  the  lands  bequeathed 
to  the  son  in  default.  He  further  desired  his 
sons,  in  case  any  of  his  daughters  were  in- 
clined to  purchase  of  them  the  lands  in  De 
Bruy's  patent,  for  a  living  for  herself  and 
family,  to  let  such  daughter  have  it  at  the 
same  price  at  which  the  sons  had  it. 

Two  of  the  sons  died  about  fifty-four  years 
ago,  under  age  and  without  issue.  Maria  Her- 
kemer,  who  was  the  granddaughter  mentioned 
in  the  will,  married,  and  her  husband  died 
about  ten  years  ago.  For  many  years  before, 
and  ever  since  the  death  of  her  husband,  she 
has  resided  out  of  the  State.  The  deed  for 
her  right  in  De  Bruy's  patent  was  executed  in 
Canada,  and  the  defendants  gave  their  notes 
for  the  consideration  money.  At  the  time  of 
executing  the  deed,  the  defendants  were  al- 
lowed $45  for  the  trouble  of  coming  to  Canada, 
and  wished  a  greater  allowance  because  they 
should  expend  a  good  deal  of  money  at  law  in 
getting  the  land.  Mrs.  H.  said  she  had  a  good 
right  to  the  land,  but  the  Van  Dycks,  being 
in  possession,  intended  to  keep  her  out.  The 
plaintiffs  claimed  under  the  will  of  Stephanus 
Van  Alen,  and  in  right  of  their  mother  Hyletje. 
one  of  the  daughters,  all  the  lands  in  the  pat- 
ent ;  and  they  claimed  to  hold  by  a  construc- 
tion which  gave  them  the  whole.  A  grandson 
of  Stephanus  Van  Alen  and  his  heirs  had  cut 
wood  on  the  undivided  part  of  the  patent  for 
many  years.  About  three  years  ago  Isaac  Van 
Alen,  who  possessed  a  piece  of  land,  laid  out 
in  one  of  the  divisions  of  the  patent,  under 
Maria  Herkemer,  was  requested  by  the  plaint- 
348*]  iff  to  give  up  *the  possession,  which 
he  refused,  as  he  meant  to  buy  it.  Theplaint- 
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iff  desired  him  not  to  do  so,  as  he  intended  to- 
go  to  the  agent  of  Maria  Herkemer  and  buy  it 
lor  himself.  The  plaintiff  also  asked  one  of 
the  defendants  if  he  would  take  £500  for  his 
bargain,  which  he  refused.  Fourteen  years 
ago  a  piece  of  land  was  held  in  the  patent  by 
a  person  as  tenant  to  one  who  married  a. 
granddaughter  of  Stephanus  Van  Alen.  It 
was  further  proved  that,  in  1787,  the  plaintiff 
admitted  the  right  of  a  daughter  of  Stephanus 
Van  Alen  and  of  Maria  Herkemer  to  the  lands 
in  the  patent. 

In  the  year  1720  a  division  of  part  of  the 
patent  was  made,  and  in  1752  another  division 
of  a  part,  and  the  residue  was  divided  in  1793. 
The  lots  composing  the  old  farm,  possessed  by 
the  plaintiff  and  his  brother,  were  laid  out  for 
them  in  1752,  and  the  residue  of  the  lands  in 
dispute  were  laid  out  in  1793,  for  the  represen- 
tatives of  Stephanus  Van  Alen,  except  two- 
lots  laid  out  in  1720  and  1752,  two  thirds  of 
which  the  plaintiff  took  possession  of  about 
ten  years  ago,  and  the  residue  has  been  more 
than  thirty  years  past  in  the  possession  of  the 
children  of  Stephanus  Van  Alen,  the  son  of 
the  testator. 

The  judge  told  the  jury  that  the  possession 
of  one  tenant  in  common  was  the  possession 
of  the  other,  unless  it  appeared  otherwise. 
That  the  plaintiff's  possession  having  been  so- 
long,  and  he  having  received  the  rents  solely 
for  himself,  was  proof  that  he  held  in  his  own 
right,  and  adversely.  That  the  plaintiff's  case, 
according  to  the  evidence,  was  complete  ;  but 
if  the  jury  thought,  from  the  evidence  of  the 
plaintiff's  declarations,  that  he  meant  to  ac- 
knowledge the  title  of  Mrs.  Herkemer,  and 
that  he  held  for  her,  then  they  ought  to  find 
a  verdict  for  the  defendants,  otherwise  for  the 
plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff  for  four  hundred  dollars. 

There  had  been  a  former  argument  of  the 
motion  for  a  new  trial,  when  the  judges  were 
equally  divided  in  opinion.  A  change  having 
taken  place  afterwards  in  the  bench,  it  was 
agreed  that  the  cause  should  be  argued  a  sec- 
ond time. 

On  the  second  argument,  Messrs.  Williams 
and  Hoffman  were  for  *the  defend-  [*34O 
ants,  and  Messrs.  Van  Vechten  and  Van  3fes» 
for  the  plaintiff. 

Mr.  Williams,  for  the  defendant.1  The  deed 
or  contract  must  be  truly  and  correctly  stated 
in  the  declaration,  and  a  variance  between  that 
and  the  proof  will  be  fatal.  On  this  point 
there  was  no  difference  between  an  action  on 
this  and  on  any  other  penal  statute.  The 
same  rules  that  were  required  in  regard  to  the 
statute  of  usury,  or  any  other  penal  statute, 
were  applicable  to  this  case.  In  cases  upon 
such  statutes,  a  variance  between  the  date  of 
the  contract,  as  laid  in  the  declaration,  and 
the  one  proved,  had  been  held  fatal.  (Cowper, 
671,  Carlisle  v.  Trears;  Douglas,  665,  Bristow 
v.  Wright.)  Here  the  declaration  stated  the 
conveyance  to  be  on  the  first  of  February,  and 
it  appeared  in  evidence  to  be  dated  the  8th  of 
February.  As  the  measure  of  damage  in  this 

1. — The  argument  having  been  opened  at  a  term 
prior  to  the  commencement  of  these  reports,  I  did 
not  hear  it.  The  substance  is  here  given  from  some 
loose  notes  furnished  by  a  friend.— Reporter. 
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case  depended  on  the  value  of  the  premises  at 
the  time  of  sale,  the  day  was  material.  (Cro. 
Car.,  232,  King  cfr  Burnt*  v.  Ilill  &  Window; 
Hawk.,  ch.  86,  sec.  11.)  The  subject,  or  prem- 
ises conveyed,  ought  also  to  be  clearly  and 
precisely  laid  in  the  declaration.  If  there  be 
any  uncertainty  in  this  respect,  parol  proof 
cannot  be  admitted  to  alter  or  enlarge  the 
grants  and  thereby  to  increase  the  liability  of 
the  defendants.  The  parol  evidence  to  explain 
what  part  the  defendants  claimed  was  inad- 
missible. 

2.  As  to  the  title  of  the  defendants.  By  the 
devise  over  in  the  will  of  Stephanus  Van  Alen, 
Maria  Herkemer  became  entitled  to  a  ninth 
part ;  and  though  it  may  be  contended  on 
the  other  side  that  the  second  clause  in  the 
will  defeats  the  operation  of  the  first,  and  that 
a  trust  was  created  which  survived  to  Corne- 
lius, and  that  a  deed  from  him  was  to  be  pre- 
sumed ;  yet  from  the  terms  of  the  will  and  the 
evidence,  the  inference  was  the  reverse.  There 
was  no  evidence  of  her  paying  any  part  of  the 
legacy,  and  the  presumption  of  law  must  be, 
that  she  entered  under  her  own  right  to  an  un- 
divided ninth  part,  to  which  she  was  entitled 
by  the  will,  rather  than  under  the  operation 
of  the  second  clause.  All  her  acts,  too,  are 
evidence  that  she  entered  as  a  tenant  in  com- 
mon under  the  will. 

35O*]  *3.  To  create  a  lawful  impediment 
to  her  conveying,  there  must  be  either  an  ac- 
tual or  presumptive  ouster :  The  co-tenants 
have  never  been  turned  out  of  possession,  and 
the  possession  of  Hyletje,  one  of  the  daugh- 
ters, must  be  considered  as  a  holding  for  the 
benefit  of  all  the  co-tenants.  (5  Burr.,  2604, 
Eirvpsan  v.  Shackleton ;  S.  C.  2  Bla.,  690.) 
A  bare  entry  on  another,  without  actual  ex- 
pulsion, will  not  create  a  disseisin,  so  as  to 
prevent  the  possession  of  one  co-tenant  from 
inuring  to  the  benefit  of  the  other.  (Litt.,  sec. 
398;  1  Salk.,  246.)  There  can  be  no  such 
thing  as  a  parol  disseisin  by  a  mere  adverse 
claim.  (Cowper,  701,  217 :  1  Burr.,  112.) 
The  court  ought  not  to  presume  a  fact,  so  as 
to  subject  the  defendant  to  a  penalty.  It  is 
the  province  of  the  jury  to  presume  an 
ouster  ;  here  it  was  not  left  to  them  ;  and  if 
the  court  refuse  a  new  trial  on  that  presump- 
tion, they  will  take  the  question  of  fact  from 
the  decision  of  a  jury.  It  is  fairly  to  be  in- 
ferred, from  the  facts  in  the  case,  that  Mrs. 
Herkemer  was  under  age  when  her  aunt  en- 
tered ;  if  so,  the  entry  would  enure  to  her 
benefit.  (7  Term  Rep.,  386,  389,  Doe  v.  Keen  ; 
Gilb.  Tenures,  28.) 

No  laches  can  be  imputed  to  Mrs.  Herke- 
mer that  she  has  not  exercised  her  right 
within  due  time,  for  she  has  been  out  of  the 
State,  and  during  her  absence  her  right  would 
be  saved. 

The  actual  possession  of  the  Van  Dycks  has 
been  confined  to  120  acres,  until  within  a  few 
years,  and  at  the  time  of  the  trial  they  were 
not  in  possession  of  more  that  310  acres.  Now, 
Mrs.  Herkemer  could  never  be  disseised  of 
that  part  which  the  plaintiff  has  never  possess- 
ed. (6  Comyn's  Dig.,  Seisin,  F.  2.)  She  could, 
therefore,  legally  convey  her  right  to  such  part 
of  the  land  as  was  not  in  actual  adverse  pos- 
session. The  deed  must  be  construed  as  in- 
tending to  convey  her  right  only  to  such  part 
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as  was  not  possessed  by  the  plaintiff.  If  a 
deed  be  susceptible  of  different  interpretations, 
that  ought  to  be  adopted  which  will  give  it 
effect.  If  the  parol  evidence  be  rejected,  there 
is  no  difficulty  in  giving  this  construction  to 
the  deed.  To  extend  the  title  by  construction 
or  parol  evidence,  so  as  to  make  the  grantor 
liable  to  a  penalty,  is  unnecessary  and  unrea- 
sonable. The  expression  is  general,  and  it  is 
fair  to  refer  it  to  what  was  actually  possessed 
by  her  own  tenant.  If  the  deed  be  construed 
to  extend  to  her  rightful  estate  only, 
*then  there  can  be  no  ground  for  this  [*35 1 
action.  The  reference  to  the  will  of  Stephanus 
Van  Alen  shows  merely  that  Mrs.  H.  intended 
no  more  than  to  convey  her  right  and  title  to 
whatever  she  might  lawfully  claim  under  that 
will.  Besides,  the  devise  to  Mrs.  H.  was  a 
lien  on  the  land,  and  the  plaintiff  took  it  with 
that  lien,  which  may  be  a  proper  subject  of 
conveyance,  as  in  the  case  of  mortgages  and 
other  liens. 

4.  Another  objection  is,  that  the  scienter  was 
a  material  fact,  which  ought  to  have  been  left 
to  the  jury,  and  it  was  not  submitted  to  their 
consideration. 

Messrs.  Van  Vechten  and  Van  Ne#s,  for  the 
plaintiff.  1.  The  purchase  is  the  basis  of  this 
action  ;  the  time  is  immaterial.  The  declara- 
tion states  all  material  facts.  The  offense  con- 
sists in  purchasing  land,  the  title  to  which  the 
defendants  knew  was  in  dispute.  If  the  ob- 
jection had  been  made  at  the  trial,  it  might 
have  been  obviated.  It  ought  not  to  prevail 
here.  The  day  need  not  be  precisely  laid, 
though  it  may  be  material  to  prove  the  day  at 
the  trial,  in  order  to  ascertain  the  damage.  In 
case  of  bonds,  notes,  and  other  written  con- 
tracts, where  the  paper  is  in  the  party's  pos- 
session, the  instrument  must  be  truly  and 
accurately  set  forth.  In  other  cases  this  is  not 
required.  The  reason  why  the  exact  day  must 
be  proved  as  laid  in  the  declaration  in  cases  of 
usury  is,  because  the  offense  is  taking  money 
for  the  forbearance  from  a  certain  day  to  a 
certain  day  ;  the  day  is  material,  as  there  may 
be  various  contracts  on  different  days  which 
would  create  distinct  offenses.  Here  there  can 
never  be  another  action  for  the  same  offense. 
The  deed  is  merely  evidence  of  the  purchase. 
Because  the  date  is  different  front  that  stated 
in  the  declaration,  it  does  not  follow  that  it  is 
the  true  one,  for  it  may  have  been  antedated. 
But  it  is  a  sufficient  answer  to  say  that  the 
plaintiff  was  a  stranger  to  the  deed,  and  ought 
to  be  excused  for  anv  inaccuracy  as  to  its  date. 
(Plowden,  84,  85  ;  Dyer,  74.) 

2.  The  deed  was  for  the  right  of  the  grantor, 
without  specifying  the  quantity  of  land  ;  it 
therefore  becomes  necessary  to  resort  to  parol 
evidence  of  the  quantity.  The  *value  [*352 
of  the  land  could  not  be  ascertained  without 
showing  the  quantity,  and  that  could  be  proved 
only  by  parol  evidence.  The  general  descrip- 
tion in  the  deed  rendered  such  proof  necessary. 
If  the  quantity  could  not  be  ascertained  by  the 
deed,  it  must  be  proved  aliunde.  Can  it  be 
permitted  that  a  party  should  intrench  himself 
in  general  expressions,  and  evade  the  pro- 
visions of  a  highly  beneficial  statute,  by  using 
J  general  words  of  description  under  which  may 
i  be  comprehended  some  trifling  interest  of  the 
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grantor  that  he  might  lawfully  convey  ?  If 
this  be  allowed,  the  act  may  always  be  eluded, 
and  the  oldest  and  best  established  titles  to 
land  be  brought  into  litigation  with  impunity. 
The  purchase  being  the  giet  of  this  action,  the 
quantum  was  matter  to  enable  the  jury  merely 
to  ascertain  the  damages.  (1  Plowden,  81, 
85  ;  1  Dyer,  74;  1  Hawk.,  ch.  72,  sec.  24.  As 
to  the  nature  of  this  action,  and  the  evidence 
necessary  to  support  it,  see  Viner's  Ab.,  171 
T  ;  2  Hawk.,  ch.  86  ;  p.  419,  7th  ed.)  In  an- 
other point  of  view,  the  evidence  became  ne- 
cessary to  repel  an  objection  of  the  defend- 
ants, that  the  recovery  was  to  be  limited  to 
the  small  quantity  of  land  possessed  by  Isaac 
Van  Alen. 

3.  As  it  has  been  already  decided  by  the 
court  that  Mrs.  H.  was  not  a  tenant  in  com- 
mon, it  is  unnecessary  to  argue  that  point. 
(See  1  Caines,  84,    Van  Dyck  v.  Van  Beuren  & 

Vosburgh.)  It  appears,  from  the  facts  stated 
in  the  case,  that  Hyletje  did  make  her  election 
as  to  taking  the  land  in  lieu  of  the  legacy. 
She  and  her  children  took  possession  of  her 
share  or  portion. 

4.  It  is  objected  that  the  recovery  in  this  case 
is  for  more  than  the  plaintiff  was  entitled  to, 
as  other  persons  possessed  some  shares  which 
ought  to  have  been  deducted.     Some  of  these 
had  been  transferred  to  the  Van  Dycks.     The 
quantum  to  be  recovered  was  a  question  for 
the  jury,  and  if  they^    have  found  a  trifling 
sum  too  much  or  too  little,  their  verdict  ought 
not  to  be  disturbed.     It  does  not  appear,  how- 
ever, but  that  they  did  make  the  proper  de- 
ductions. 

5.  The  proof  of  ouster  was  strong  and  de- 
cisive.    The  opinion  of  the  judge  on  that  point 
was  correct,  and  it  was  his  duty  to  state  it  to 
the  jury.     (See  1  Caines,  84.) 

6.  The  entry  of  the  plaintiff  would  be  effect- 
ual though  Mrs.  H.  were  out  of  the  State,  or  an 
353*]  infant.     For  the  statute  *merely  saves 
the  right  of  entry  in  the  person,  and  it  is  not 
transferable.     The  saving    is    to   the  parties 
only,  or  their  heirs,  and  not  to  their  assigns. 

A  feme  covert  may  be  disseised.     (1  Leon., 
166.) 

7.  The  court  cannot  so  construe  or  modify 
the  deed  as  to  make  it  relate  to  the  possession 
of  Isaac  Van  Alen  only.     In  this  way  the  stat- 
ute,    which  is    made  to    protect    tertenants 
(Hawk.,  bk.  1,  ch.  86,  sec.  14;  10  Coke,  48), 
and  in  aid  of  the  common  law  for  the  preven- 
tion of  litigation  and  fraud  would  be  entirely 
defeated.     In  regard  to  this  statute,  it  is  not 
necessary  that  the  deed  should  be  good,  or 
bad,  in  toto.     It  may  be  good  in  part,  and  void 
in  part.     (13  Viner.,   58,  n.    13;  Fait.    Heb., 
14;  Coke,  83;  Twine's  case,  Cro.  Eliz.,  529.) 
Though  the  deed,  therefore,  may  be  good  as  to 
a  small  part,  still  it  is  bad  as  to  the  residue, 
and  that  is  sufficient  to  sustain  the  verdict. 

8.  Admitting  the  legacy  to  have  been  a  lien 
on  the  land,  which  is  very  questionable,  yet, 
as  the  money  paid  by  the  defendants  was  much 
more,  it  is  evident  that  it  was  not  their  inten- 
tion to  buy  a  mere  lien.     Ajt  best,  it  was  a 
chose  in  action,  or  conditionallimitation,  which 
was  not  assignable.     Besides,  admitting  Mrs. 
H.  had  a  right  of  entry  for  the  nonpayment 
of  the  legacy,  still  it  was  a  disputed  right,  and 
so  within  the  statute.     But  after  fifty  years 
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have  elapsed  the  law  will  presume  that  the 
legacy  was  paid. 

9.  The  application  to  counsel,  so  far  from 
being  an  excuse  to  the  defendants,  shows  that 
they  knew  the  title  was  disputed,  and  that 
they  only  wanted  the  advice  of  counsel  how 
they  might  evade  the  statute.     The  language 
of  the  deed,  as  well  as  the  whole  conduct  of 
the  defendants,  manifest  a  contrivance  to  elude 
the  penalty  of  this  act.  The  scienter  was  clearly 
and  indisputably  proved,  and  the  whole  evi- 
dence in  the  cause  was  fairly  left  to  the  jury. 

10.  That  the  declaration  is  against  the  de- 
fendants jointly,  is  no  objection.  The  plaintiff, 
being  a  stranger  to  the  deed,  is  not  bound  to 
declare  according  to  the  exact  rights  of  the 
parties.  (15  Viner,  176  ;  Hawk.,  bk.  11,  ch.  86, 
sec.  14.)    The  declaration  is  for  a  joint  pur- 
pose, and  so  was  the  fact.     Where  the  offense 
is  one  *and  single,  and  cannot  be  sev-  [*354 
ered,  an  action  will,  lie  against  two  or  more 
who  join  in  committing  it.    (Cowper,  611,  Rex 
v.  Clark.) 

Mr.  Hoffman,  in  reply.  The  offense  created 
by  the  act  is  not  merely  the  taking  of  a  deed. 
A  contract  or  agreement  for  the  purchase  of 
the  pretended  title  is  equally  an  offense.  It  is 
not  true  that  if  the  plaintiff  fail  in  the  present 
action,  the  act  will  be  evaded.  An  evasion  of 
this  action,  and  of  the  act,  are  different  things. 

This  sort  of  action  is  not  entitled  to  any  par- 
ticular favor,  and  the  plaintiff  ought  to  be 
bound  to  the  strict  rules  of  pleading.  He 
might  have  declared  generally ;  he  has  chosen 
to  declare  on  a  bargain  and  sale,  and  to  rest 
himself  on  a  particular  deed,  the  date  and  con- 
tents of  which  he  has  set  forth.  He  was  not 
bound  to  set  them  forth  ;  but  if  he  will  under- 
take to  do  so,  he  must  prove  the  deed  exactly 
as  stated.  Where  the  opposite  party  is  in  pos- 
session of  a  deed,  the  plaintiff  need  not  make 
a  profert,  but  he  ought  to  state  that  fact  by 
way  of  excuse.  The  act  renders  the  date  of 
the  deed  material,  and  the  apparent  date  is, 
prima  facie,  the  true  day  of  delivery,  unless 
the  contrary  be  shown.  If  there  were  a  differ- 
ence it  should  have  been  so  stated  in  the  dec- 
laration. The  statute  against  champerty  is 
entitled  to  no  more  favor  than  that  against 
usury  or  other  penal  statutes.  In  actions  on 
such  statutes,  courts  always  hold  the  plaintiff 
to  strict  proof.  Thus,  in  the  case  of  Wilson, 
qui  tarn,  v.  Gilbert  (2  Bos.  &  Pull. ,  281),  the 
declaration  described  the  parish  as  Saint  Ethel- 
bug,  and  it  being  proved  that  its  real  name  was 
Saint  Ethelburga,  the  variance  was  held  fatal. 
The  plaintiff  should  have  declared  that  the 
defendants  purchased  all  the  pretended  right 
of  Mrs.  Herkemer,  and  then  averred  that  she 
had  no  right,  &c.  (15  Viner.  156,  n.  27.)  The 
scienter  is  the  essence  of  the  offense,  aad  the 
subsequent  declarations  of  the  defendants  are 
no  evidence  of  a  scienter  as  to  the  purchase  of 
one  ninth. 

2.  Mrs.  Herkemer  does  not  pretend  to  claim 
the  one  ninth  as  devised  under  the  will,  and 
the  parol  proof  was  inadmissible.     It  may  be 
requisite,   in  order  to  ascertain  *the  [*355 
damages,  but  parol  proof  can  never  be  received 
to  vary  the  construction  and  affect  the  opera- 
tion of  a  solemn  deed. 

3.  Again,  here  is  an  action  against  the  de- 
fendants jointly  for  a  joint  offense,  when  the 
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statute  mentions  only  a  several  offence.  Every 
man  must  he  responsible  for  his  own  acts. 
The  ttcientin  of  one  man  is  not  the  scientia  of 
another.  Though  two  are  joined,  yet  one  is 
liable.  The  statute  speaks  of  the  offenders 
as  single  or  separate  ;  it  uses  the  words  "buyer" 
or  "seller,"  and  the  buyer  or  taker  incurs  the 
penalty.  Separate  actions  might  have  been 
brought.  (Cowper,  610.)  The  defendants  are 
tenants  in  common,  and  are  not  liable  for  a 
joint  penalty.  Suppose  that  twenty  individ- 
uals had  purchased  as  many  parcels  of  land, 
and  had  taken  but  one  deed.  If  the  action  is 
brought  against  all,  one  might,  on  failure  of 
the  rest,  be  made  liable  for  the  whole. 

4.  The  rule  as  to  a  deed,  being  void  in  part, 
and  void  in  toto,  does  not  apply  to  the  present 
case.  Where  a  deed  on  the  face  of  it  is  void 
in  part,  it  is  void  in  toto  as  an  annuity  deed  ;  but 
this  is  by  statute.  Deeds  for  the  purpose  of 
maintenance  were  void  at  common  law,  before 
the  statute  of  Henry  VIII.  Deeds  for  cham- 
perty, &c.,  are  not  made  void  by  the  statute 
against  champerty.  They  are  void  by  com- 
mon law  as  being  maintenance.  The  case  cited 
in  Toy-tie' 8  case,  was  that  of  a  fraud  against 
the  statute  of  5  Elizabeth.  So  that  where  a 
deed  is  to  be  made  void  by  common  law,  it 
may  stand  as  to  such  part  as  is  not  against  the 
statute.  Would  this  deed  have  been  valid  at 
common  law  ?  The  possession  of  one  tenant 
in  common  is  the  possession  of  all.  Have  the 
Van  Dycks,  in  regard  to  the  whole  1,200  acres, 
ousted  or  disseised  Mrs.  Herkemer  ?  The 
ouster  or  disseisin  must  be  actual  and  co-ex- 
tensive with  the  whole  1,200  acres,  otherwise 
the  plaintiff  cannot  claim  by  actual  ouster. 
Disseisin  was  a  crime  at  common  law  (3  Burr., 
1732  ;  Hawk.,  ch.  64,  sec.  3,  4),  and  was  not  to 
be  extended  beyond  the  actual  possession  or 
35C*J  improvement  of  the  land.  *The  pos- 
session in  such  case  is  not  constructive.  Where 
the  party  is  in  actual  possession  under  a  legal 
title,  it  may  be  extended  by  construction  ;  but 
where  he  has  no  legal  title,  there  can  be  no 
constructive  possession.  Constructive  posses- 
sion is  matter  of  law  ;  actual  possession  is  mat- 
ter of  fact.  If  the  legal  title  to  any  part  be  in 
the  defendants,  they  have  the  constructive 
possession  of  all  the  land  not  in  the  actual  pos- 
session of  the  plaintiff  who  claims  merely  by 
possession.  Until  six  or  seven  years  since,  no 
more  than  120  acres  were  actually  possessed 
by  the  Van  Dycks.  Such  a  possession  can 
never  deprive  Mrs.  Herkemer  of  her  right  to 
sell  her  legal  estate.  By  her  tenant  Isaac  Van 
Alen,  Mrs.  Herkemer  was  in  actual  possession 
of  part  of  the  land  ;  her  deed,  therefore,  will 
operate  to  convey  so  much  at  least.  If  the  deed 
be  valid  so  far,  it  is  not  within  the  statute. 
Why  give  land  by  construction  to  the  plaintiff, 
rather  than  to  Mrs.  Herkemer,  who,  being  in 
possession  of  a  part,  under  a  legal  title,  has  a 
fairer  claim  to  have  her  possession  extended 
by  construction  ? 

As  a  Hcientfr  constitutes  the  essence  of  the 
offense,  it  was  the  peculiar  province  of  the 
jury  to  decide  upon  it.  If  the  judge,  by  de- 
ciding on  that  fact,  a.s  well  as  on  that  of  the 
ouster  of  Mrs.  Herkemer,  has  withdrawn  it 
from  the  consideration  of  the  jury,  the  court 
ought  to  grant  a  new  trial  that  the  jury  may  pro- 
nounce upon  what  is  so  material  in  this  action. 
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THOMPSON,  J.  On  the  argument  of  the 
present  motion  a  great  variety  of  questions 
have  been  presented  to  the  consideration  of  the 
court.  I  shall,  however,  confine  myself  to  one 
or  two  of  them,  which  go  most  directly  to  the 
merits  of  the  case,  and  which,  in  my  judg- 
ment, are  sufficient  to  warrant  the  granting  of 
a  new  trial. 

This  action  was  brought  against  the  defend- 
ants on  a  penal  statute  for  purchasing,  as  is 
alleged,  the  pretended  right  of  Maria  Herke- 
mer in  DeBruy's  patent,  and  which  she  claimed 
under  the  will  of  Stephanus  Van  Alen.  It  be- 
comes necessary,  therefore,  to  inquire  whether 
Mrs.  Herkemer,  at  the  time  she  executed  the 
deed  in  question,  had  any  right  or  *title  [*35  7 
to  land  in  De  Bruy's  patent  which  she  could 
convey. 

[Here  the  judgment  stated  the  clause  in  the 
will.] 

It  appears  from  the  case  that,  as  lately  as  the 
year  1799,  the  plaintiff  said  he  was  willing  to 
pay  Mrs.  Herkemer  the  legacy  given  her  by 
the  will,  which  was  equivalent  to  an  acknowl- 
edgment that  it  never  had  been  paid,  and  by 
the  operation  of  the  will  the  title  and  right  to 
one  eighth  of  the  land  became  vested  in  Mrs. 
Herkemer.  It  is  said,  however,  that  the  plaint- 
iff claimed  title  to  the  land  under  his  mother, 
who  was  one  of  the  daughters  of  StephanusVan 
Alen,  and  under  that  clause  in  the  will  which 
it  is  contended  gives  to  any  of  the  daughter* 
the  right  of  electing  to  purchase  the  land.  It 
is  of  but  little  importance,  as  it  respects  the 
present  suit,  under  what  title  the  plaintiff 
claims,  or  whether  that  title  be  valid  or  not, 
provided  the  land  was  actually  occupied  and 
the  possession  held  adversely  to  Mrs.  Herke- 
mer's  claim.  But  if  Mrs.  Herkemer  was  in 
possession  either  by  herself  or  her  tenant,  or  if 
the  lands  were  unoccupied,  there  can  be  no 
doubt  the  defendants  have  not  incurred  any 
penalty  in  purchasing. 

That  Mrs.  Herkemer  had  possession  of  some 
land  within  De  Bruy's  patent  is  not  denied. 
Isaac  Van  Alen  was  a  tenant  under  her,  though 
the  quantity  of  land  occupied  by  him  does  not 
appear,  but  it  was  deemed  of  some  importance 
by  the  plaintiff  because  he  expressed  a  wish  to 
purchase  it  from  Mrs.  Herkemer,  and  declared 
his  intention  to  apply  to  her  agent  for  that  pur- 
pose. Here  was  another  recognition  of  Mrs. 
Herkemer's  right  in  the  patent.  The  deed 
given  to  the  defendants  would  unquestionably 
vest  in  them  Mrs.  Herkemer's  title  and  right 
to  all  the  lands  possessed  by  her  tenant.  But 
it  is  said  the  deed  goes  further  and  includes 
lands  in  the  possession  of  the  Van  Dycks. 
The  description  of  the  premises  as  contained 
in  the  deed,  was  general,  because  Mrs.  Herke- 
mer's claim,  under  the  will  of  Stephanus  Van 
Alen,  was  that  of  an  individual  right,  and  as  a 
tenant  in  common  with  her  co-devisees,  as  ap- 
pears from  the  will.  This  will  account  for 
that  part  of  the  description  which  speaks  of 
*land  possessed  by  the  Van  Dyck  [*3*>S 
family.  If  the  Van  Dycks  had,  by  lapse  of 
time  or  otherwise,  acquired  an  exclusive  and 
adverse  possession  to  a  given  portion  of  the 
land  of  Stephanus  Van  Alen  in  this  patent  so  as 
to  prevent  the  operations  of  the  deed  from 
Mrs.  Herkemer  as  to  that  part,  this  would  not 
vitiate  the  deed  with  respect  to  the  other  lands 
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where  no  such  impediment  existed.  It  cannot 
be  pretended  that  if  A  should  convey  to  B  by 
metes  and  bounds  200  acres  of  land,  and  on  a 
survey  it  should  be  ascertained  that  10  acres 
were  held  adversely  by  D,  that  the  deed  would 
be  void  as  to  the  residue.  The  judgment  of 
law,  I  apprehend,  upon  such  a  case  would  be 
to  pronounce  the  deed  inoperative  as  to  the  land 
held  adversely,  and  good  as  to  the  residue. 
(13Vin.,  58.)  The  same  rule  of  construction 
must  be  applied  to  the  case  before  us.  That 
the  deed  will  be  operative  upon  the  land  in 
possession  of  Isaac  Van  Alen  is  indisputable. 
How  much  that  was  is  not  shown.  It  may  be 
equal  to  Mrs.  Herkemer's  right  in  the  whole 
patent.  But,  from  aught  that  appears,  the 
deed  will  attach  to  a  much  greater  quantity; 
for  the  right  of  Stephanus  Van  Alen  in  De 
Bruy's  patent  was  1,200  acres  of  land,  and 
an  adverse  possession  in  the  Van  Dycks  is 
shown  only  to  about  430  acres  ;  and  it  does 
not  appear  but  that  the  residue  may  be  unoc- 
cupied, and  might  be  legally  conveyed. 

The  circumstance  of  the  defendants'  having 
purchased  under  the  bonafide  advice  of  coun- 
sel, goes  very  far  to  remove  any  criminal  in- 
tention from  the  transaction :  and,  in  a  doubt- 
ful case  is,  I  think,  entitled  to  considerable 
weight  for  the  purpose  of  showing  a  want  of 
the  scienter  required  by  the  act,  in  order  to 
subject  a  party  to  the  penalty.  It  is  true  that 
the  defendants  were  apprised  that  the  plaintiff 
was  in  possession  of  a  part  of  the  land,  but 
they  also  knew  that  Mrs.  Herkemer's  claim 
was  only  as  a  tenant  in  common  ;  and  they 
probably  were  informed  by  their  counsel  that 
the  possession  of  one  tenant  in  common  was 
the  possession  of  all,  and  therefore  Mrs.  Her- 
kemer  was  so  far  in  possession  that  she  might 
legally  convey  even  that  occupied  by  the  Van 
Dycks.  The  threats  on  the  part  of  the  Van 
359*]  Dycks  to  *prosecute  the  defendants  if 
they  purchased  are  not  entitled  to  much  consid- 
eration ;  for  they  had  good  reason  to  conclude 
that  those  menaces  originated  from  an  extreme 
anxiety  on  the  part  of  the  Van  Dycks  to  make 
the  purchase  themselves.  Under  these  cir- 
cumstances I  cannot  think  the  defendants  have 
subjected  themselves  to  the  penalty  which  has 
been  recovered  against  them.  My  opinion, 
therefore,  is,  that  a  new  trial  ought  to  be 
granted,  with  costs  to  abide  the  event  of  the  suit. 

TOMPKINS,  /.,  concurred. 

KENT,  Ch.  J.  Several  grounds  are  taken  in 
support  of  the  motion  : 

1.  It  is  alleged  that  there  is  fatal  variance 
between  the  deed  stated  in  the  declaration  and 
the  deed  exhibited  on  the  trial,  as  the  date  and 
the  description  of  the  land.  The  deed  pro- 
duced bears  date  on  the  8th  January,  1800, 
and  the  declaration  states  the  bargain  and  sale 
to  have  been  on  the  1st  of  February  following. 
But  the  declaration  does  not  undertake  to  say 
that  the  deed  was  dated  on  the  1st  of  Febru- 
ary, and  does  not  in  terms  contradict  it ;  for 
the  sale  may  have  been  on  the  1st  of  February 
notwithstanding  that  the  deed  had  an  antece- 
dent date.  The  two  facts  do  not  necessarily 
contradict  each  other,  and  it  was  not  incum- 
bent on  the  plaintiff  to  have  stated  precisely  the 
date  of  the  deed,  nor  its  commencement,  for  he 
is  presumed  to  be  a  stranger  to  it  and  so  if 
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was  held  in  the  case  of  Partridge  v.  Strange  & 
Croker  (Plowden,  77,  b. ;  Dyer,  74,  S.  C).  In 
respect  to  the  description  of  the  land,  the  deed 
was  sufficiently  set  forth,  and  there  is  no  abso- 
lute variance.  The  declaration  states  that 
Maria  Herkemer  pretended  a  right  to  one 
ninth  of  sundry  lots  or  parcels  of  land  in  Kin- 
derhook,  and  sold  the  same  ;  and  this  deed  is 
for  all  her  right  and  interest  in  and  to  a  tract 
of  land  being  in  De  Bruy's  patent  at  Kinder- 
hook,  without  stating  precisely  the  amount  of 
her  right.  All  her  right,  as  stated  in  the  deed, 
may  well  be  intended^  to  apply  to  her  claim  to  a 
ninth  part,  as  stated  in  the  declaration ;  and  as 
the  plaintiff  was  a  stranger  to  the  contract, 
*it  was  sufficient  if  he  stated  the  sub-  [*36O 
stance.  The  gist  of  the  action  consisted  in  sell- 
ing a  pretended  title.  The  amount  of  the  right 
claimed  was  only  matter  of  damages. 

2.  The  next  objection  is  to  the  competency 
of  parol  proof  of  Maria  Herkemer's  claim  to 
one  ninth  as  stated  in  the  declaration.     But 
this  objection  does  not  appear  to  me  be  well 
taken  ;  for  the  testimony  did  not  go  to  vary 
or  extend  the  deed.     The  deed  was  for  all  her 
right,  without  specifying  the  extent  or  quan- 
tity of  it,   and  the  parol  proof  was  to  show 
what  was  the  quantity.     This  proof  was  neces- 
sary for  the  purpose  of  estimating  the  value  of 
the  land  sold  by  the  deed.     The  jury,  without 
this  evidence,  would  not  have  had  any  rule  for 
the  assessment  of  damages.  If  this  proof  was  to 
be  excluded,  a  general  conveyance  of  right, 
without  mentioning  the  extent  of  it,  would 
completely  elude  the  provisions  of  the  statute. 

3.  But  a  more  serious  doubt  is  raised  as  to 
the  illegality  of    the    deed,   because   it  was 
proved  that  Maria  Herkemer  was  in  posses- 
sion, by  her  tenant,  Isaac  Van  Alen,  of  some 
lands  in  De  Bruy's  patent,  which  had  be- 
longed to  the  estate  of  Stephanus  Van  Alen  ; 
and  it  is  further  urged  that,  except  as  to  the 
lands  in  the  actual  and  adverse  possession  of 
the  Van  Dycks,  an  ouster  of  Mrs.  Herkemer, 
as  to  the  residue,  was  not  to  be  presumed.    As 
to  the  question  whether  Mrs.  Herkemer  was, 
or  was  not,  to  be  adjudged  out  of  possession 
at  the  time  of  the  execution  of  her  deed  of  all 
the  lands  in  De  Bruy's  patent,  claimed  under 
Stephanus  Van  Alen,  the  tenancy  of  Isaac  Van 
Alen  excepted,  I  had  supposed  it  would  not 
again  have  been  agitated  after  the  decisions  of 
this  court  in  April  Term,  1801,  and  May  Term, 
1803,  on  the  same  question,  in  a  controversy 
respecting  the  same  deed,  between  L.  &  H. 
Van  Dyck  and  the  defendants.    (1  Caines,  84.) 
It  will  be  sufficient  to  observe  that,  if  the  facts 
in  this  case  are  substantially  the  same  with 
those  in  the  former  cases,  I  shall  consider  my- 
self as  bound  by  those  decisions.    I  have  care- 
fully compared  the  facts,  and  there  does  not 
appear  to  *me  to  be  any  material  dif-  [*361 
ference,  as  far  as  they  relate  to  the  ouster  of 
Mrs.   Herkemer.     It  is  stated  in  the  present 
case  that  the  plaintiff  and  his  brother  claimed 
the  lands  in  De  Bruy's  patent  under  the  will 
of  Stephanus  Van  Alen,  and  in  right  of  their 
mother,  Hyletje,  and  that,  under  that  will, 
they  claimed  all  the  lands  in  the  patent  de- 
rived from  Stephanus  Van  Alen,  and  that  the 
lands  they  held  were  on  a  construction  of  the 
will  that  gave  them  the  whole ;   that  the  share 
of  Stephanus  Van  Alen  amounted  to  1,200 
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urn's,  chiefly  pine  land  ;  that  the  plaintiff  and 
his  brother  have  lived  on  the  land  ever  since 
the  year  1752,  claiming  and  using  it  as  their 
own,  and  from  time  to  time  extending  their 
improvements  and  inclosures,  and  that,  for 
years  antecedent  to  the  date  of  the  deed,  they 
had  480  acres  in  different  parcels  in  the  patent 
under  inclosure  and  occupation.  These  facts, 
in  connection  with  the  other  facts,  that  Maria 
Herkemer's  right  accrued  fifty-four  years  be- 
fore the  death  of  her  uncles,  and  that  she  had 
been  married  at  least  forty  years  before  the 
date  of  the  deed,  and  had  never  possessed  or 
enjoyed  any  part  of  the  lands  in  the  patent,  or 
the  rents  or  profits  thereof,  except  a  small  and 
recent  possession  taken  under  her  by  Isaac 
Van  Alen,  furnish,  in  my  opinion,  data  equally 
strong  with  those  in  the  former  cases,  to  pre- 
sume her  ousted  ;  and,  under  the  authority  of 
those  decisions,  that  conclusion  is  now  to  be 
adopted. 

With  respect  to  the  possession  of  her  tenant, 
it  was  matter  of  evidence  whether  the  general 
sale  of  all  her  right  in  the  patent  was  intended 
to  operate  only  upon  the  parcel  of  land  pos- 
sessed by  Van  Alen.  The  words  of  the  deed 
are  not  so  confined ;  she  grants  all  her  interest 
in  that  tract  of  land,  in  the  patent  now  com- 
prehended within  the  lands  possessed  by  the 
Van  Dyck  family.  This  description,  by  the 
terms  of  it,  refers  not  to  Isaac  Van  Alen's  lot, 
but  to  the  lands  possessed  by  the  Van  Dycks, 
and  the  better  construction  is,  that  the  posses- 
sion of  Van  Alen  did  not  pass.  The  sugges- 
tion that  Van  Alen's  lot  was  surrounded  by 
lands  possessed  by  the  Van  Dyck  family,  does 
not  appear  to  be  warranted  by  the  case  ;  it  is 
362*]  a  forced  and  unnatural  construction  *of 
the  meaning  of  the  description  ;  and  if  we  re- 
sort to  parol  proof,  it  is  clear  that  Mrs.  Herke- 
mer  meant  to  convey,  and  the  defendants  to 
purchase,  lands  possessed  and  held  adversely 
by  the  Van  Dyck  family.  The  words  of  the 
deed  are  susceptible  of  this  definition  and  lo- 
cation, and  if  it  were  admitted  that  there  was 
an  ambiguity  as  to  the  lands  intended,  it  is  at 
least  an  ambiguitas  latent,  which  is  explainable 
by  parol  proof.  That  the  deed  was  intended 
to  convey  a  ninth  of  the  Van  Dyck  posses- 
sions, was  not  disputed  upon  the  trial.  Its 
being  limited  to  Isaac  Van  Alen's  possession 
made  no  part  of  the  defense,  but  the  defend- 
ants set  up,  at  the  trial,  the  right  of  Mrs.  Her- 
kemer,  under  the  will  of  her  grandfather,  to 
an  undivided  ninth  part  of  his  estate  in  the 
patent ;  and  from  the  deed  itself -and  their  dec- 
larations, made  before  and  after  its  execution,  it 
was  a  clear  and  undoubted  fact  that  theyclaimed 
under  it  the  possession  of  the  Van  Dycks. 

But  admitting  the  deed  to  have  embraced 
the  possession  of  her  tenant,  and  to  have  been 
so  far  valid  that  will  not  affect  the  plaintiff's 
right  of  action.  The  statute  cannot  be  eluded 
by  fraudulently  associating  with  a  pretended 
title  to  one  farm,  a  valid  one  to  another.  As 
the  statute  has  only  superadded  to  the  com- 
mon law  offense,  the  penalty  of  forfeiture  of 
the  value  of  the  lands  sold  under  the  pretended 
title,  it  may  perhaps  be,  that  the  deed  is  left 
to  its  operation  at  common  law,  by  which  it 
would  be  good  as  to  one  title  and  void  as  to 
the  other.1  Admitting  the  deed  to  receive  this 
construction,  it  appears  to  me  to  be  a  point 
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immaterial  in  the  case.  Whether  the  posses- 
sion of  Van  Alen  be  or  be  not  included  in  the 
deed,  jt  was  manifestly  intended  to  embrace  a 
ninth  of  the  Van  Dyck  possessions,  and  is 
equally  within  the  letter  and  spirit  of  the  act. 
A  party  can  never  be  admitted  to  defeat  or 
defy  the  provisions  of  the  statute  by  cunning 
and|  contrivance.  Our  manners  and  state  of 
society  have,  no  doubt,  greatly  diminished  the 
terrors  of  this  species  of  maintenance,  but  the 
mischiefs  of  the  fraud  accompanying  such  acts 
remain  in  full  force.  The  policy  of  the  act 
may  change ;  but  its  construction  cannot. 
The  evil  *intended  to  be  prevented  is  [*3G3 
described  in  elevated  and  solemn  language  in 
the  old  books :  "  When  many  thought  they 
had  title  or  right  unto  any  land,  they,  for  the 
furtherance  of  their  pretended  right,  conveyed 
their  interest  in  some  part  thereof  to  great 
persons,  and,  with  their  countenance,  did  op- 
press the  possessors."  (1  Leon,  167.) 

It  was  further  objected  that  the  suit,  being 
for  a  penalty,  ought  not  to  have  been  brought 
against  the  defendants  jointly,  as  they  are  not 
answerable  for  each  other's  intentions,  and  as 
they  attempted  to  take  as  tenants  in  common. 
But  this  was  a  single  offense,  committed  by  a 
joint  act,  and  the  statute  gave  but  one  forfeit- 
ure or  penalty.  Nothing  is  more  common 
than  to  join  several  defendants  in  one  qui  tarn, 
suit  or  information  upon  a  penal  statute,  and 
the  defendants,  even  in  the  action  of  debt, 
may  plead  nil  debent,  or  not  guilty,  at  their 
election,  and  they  ought  to  sever  in  their  pleas, 
if  the  nature  of  their  defense  require  it. 
(Hawk.,  bk.  2,  ch.  26,  sees.  66,  67,  68;  Bull. 
N.  P.,  197.)  The  offense  here  was  in  its  nat- 
ure single,  and  the  penalty  consequently  sin- 
gle ;  though  the  defendants  united  in  commit- 
ing  it,  it  was  still  but  one  offense.  (Cowp., 
612.)  The  leading  case  under  the  statute  of  32 
Hen.  VIII.,  ch.  9,  of  which  our  act  is  a  copy, 
is  that  of  Partridge,  qui  tarn,  &c.,  v.  Strange  & 
Croker,  and  which  is  so  fully  and  carefully  re- 
ported in  Plowden.  That  was  a  suit  against 
two  defendants  for  the  like  offense,  and,  not- 
withstanding a  variety  of  objections  were 
taken  to  the  action,  it  appears  that  the  one 
now  under  consideration  wholly  escaped  the 
attention  of  the  learned  serjeants,  who  man- 
aged that  cause,  and  I  cannot  but  conclude 
that  it  must  be  deemed  without  foundation. 
The  operation  of  the  deed,  upon  the  face  of  it, 
being  to  create  an  estate  in  common,  makes  no 
difference.  The  pretended  title  did  not  pass 
at  all,  but  the  criminal  act  was  equally  joint, 
as  it  was  done  by  one  and  the  same  joint  pur- 
chase. If,  however,  we  were  to  allow  weight 
to  this  objection,  it  is  a  sufficient  answer  to 
say,  that  it  cannot  arise,  or  be  admitted  under 
the  present  motion  for  a  new  trial.2 

*If  it  were  true  that  the  scienter  was  [*3*84 

1.— See  Kenison  v.  Cole  (8  East's  Rep.,  236),  in  the 
construction  of  the  Registry  Act,  that  a  deed  might 
be  void  as  to  the  transfer  of  the  ship,  it  might  be 
good  for  the  payment  of  the  money  thereby  in- 
tended to  be  secured ;  and  see  Ley's  Rep.,  79 ;  Mouys 
v.  Leake  (8  Term  Rep.,  411).  But  see  2  Evans' 
Pothier,  App.,  p.  18. 

2.— In  Barnard  v.  Gortling,  in  the  Exchequer 
Chamber  (4  Bos.  &  Pull.,  245),  in  an  action  against 
two  proctors,  for  acting  as  such  without  having  ob- 
tained and  entered  a  certificate  according  to  the 
statute,  brought  by  a  common  informer,  to  recover 
the  penalty,  it  was  held  that  two  proctors  could  not 
be  sued  together  for  one  offense. 
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not  submitted  to  the  jury,  I  should  be  very  un- 
willing to  uphold  the  verdict,  but  the  case 
does  not  warrant  that  inference.  The  evidence 
of  the  intent  of  the  party  was  full  and  com- 
plete. The  act  was  committed  after  warning 
given,  and  was  done  upon  the  advice  of  coun- 
sel, which,  though  it  might  palliate,  can  never 
be  permitted  to  justify  an  offense  against  the 
laws.  When,  therefore,  the  judge  told  the 
jury  that  the  plaintiff's  case,  according  to  his 
evidence,  was  made  out,  he  told  them  what 
was  no  more  than  palpable,  as  to  the  quo 
aniino  of  the  parties.  In  my  opinion,  there- 
fore, the  motion  for  a  new  trial  ought  to  be 
denied. 

LIVINGSTON,  /.,  and  SPENCER,  J.,  having 
been  counsel  in  the  cause,  gave  no  opinion. 

New  tried  granted. 
Cited  in— 5  Johns.,  500 ;  2  Rob.,  495. 


CHEVIOT  v.  BROOKS. 

Condemnation — Part  of  Cargo — Spanish  Prop- 
erty— Liability  of  Master — Giving  False  Ac- 
count. 

B.,  the  master  of  a  ship,  took  on  board  some  co- 
chineal of  C.,  at  New  Orleans,  to  be  delivered  at  New 
York,  and  signed  bills  of  lading,  one  of  which  he 
kept,  accompanied  with  the  customary  proofs  of 
neutral  propjerty,  without  which  he  refused  to  take 
the  goods.  During1  the  voyage  the  ship  was  capt- 
ured by  the  British.  The  captors  took  away  all  the 
papers  relative  to  the  ship  and  cargo,  which  were 
libeled  as  Spanish  property.  There  were  thirty  dif- 
ferent shippers.of  goods.  B.  put  in  a  claim  m  be- 
half of  the  owners,  and  in  his  answer  to  the  inter- 
rogatories, said  that  he  had  signed  no  bill  of  lading 
for  the  cochineal ;  that  it  belonged  to  P.,  who  was  a 
passenger,  and  had  gone  to  New  York,  after  the 
capture ;  but  he  gave  a  particular  account  of  the 
owners  and  consignees  of  the  other  goods.  The 
only  part  of  the  cargo  that  was  condemned  was  the 
cochineal ;  the  residue  being  either  acquitted  or  de- 
tained for  further  proof .  In  an  action  against  B., 
for  his  negligence  and  misconduct,  in  not  protect- 
ing the  property  of  C.,  but  giving  a  false  account  of 
it,  in  consequence  of  which  it  was  condemned,  it 
was  held  that  he  was  not  answerable,  for  it  might 
be  that  he  had  forgotten  that  he  had  signed  a  bill  of 
lading,  and  his  answer  did  not  justify  the  condem- 
nation, so  that  it  could  not  be  said  that  he  occasion- 
ed the  loss;  there  being,  besides,  no  evidence  of 
fraud,  or  intentional  neglect. 

THIS  was  an  action  of  asmmpsit.  The  cause 
was  tried  at  the  New  York  sittings  the 
llth  day  of  December,  1804,  before  Mr.  Justice 
Livingston.  The  agent  of  the  plaintiff  de- 
livered to  the  defendant,  who  was  master  of 
the  ship  Paulina,  at  New  Orleans,  three  barrels 
of  cochineal,  the  property  of  the  plaintiff,  to 
be  delivered  to  him  at  New  York,  &c.,  paying 
freight,  &c.  The  defendant,  on  the  15th  of 
June,  1799,  signed  four  bills  of  lading,  one 
of  which  he  retained.  The  cochineal  was 
stated  to  be  shipped  for  the  account  and  risk 
of  the  plaintiff,  and  to  be  delivered  to  him  at 
New  York.  An  invoice  of  the  cochineal,  and 
proof  of  the  ownership,  made  before  the 
American  vice-consul  at  New  Orleans  (there 
being  no  consul  there),  with  a  consular  certifi- 
cate in  the  usual  form,  were  delivered  at  the 
365*]  *same  time  to  the  defendant,  for  the 
purpose  of  proving  the  property  in  case  of 
necessity.  The  defendant  refused  to  receive 
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the  cochineal,  or  to  sign  the  bill  of  lading, 
until  he  was  furnished  with  such  proof  of  the 
property.  The  Paulina  sailed  from  New 
Orleans  for  New  York  the  18th  June,  and  was 
captured  the  16th  July,  by  an  English  priva- 
teer, and  sent  to  New  Providence,  where  she 
arrived  the  22d  July.  The  captors  seized  the 
letter-bags  and  ship's  papers,  broke  open  the 
trunks  in  search  of  papers,  and  carried  all 
they  could  find  on  board  the  privateer.  The 
Paulina  and  her  cargo  were  libeled  in  the  Vice- 
Admiralty  Court,  at  Nassau,  as  Spanish  prop- 
erty. The  defendant  put  in  an  answer  and 
claim,  under  oath,  in  which,  after  specifying 
the  names  of  several  shippers  and  consignees 
of  the  goods,  he  says  "  that  the  three  barrels 
of  cochineal  were  put  on  board  by  a  Mr.  James 
Freret,  and  that  the  defendant  was  to  deliver 
them  to  a  Mr.  Pierce,  who  was  a  passenger  on 
board,  and  resided  at  New  York,  and  since 
the  arrival  of  the  Paulina  at  Nassau  had  pro- 
ceeded for  that  city.  That  the  claimant  did 
not  sign  any  bill  of  lading  therefor,  and  can- 
not take  upon  himself  to  say  whose  property 
they  are,  having  merely  received  them  into  his 
state-room,  and  was  to  deliver  them  to  the  said 
passenger,  who  was  to  pay  him  a  consideration 
therefor."  It  further  appeared,  from  the  ad- 
miralty proceedings-  at  Nassau,  that  the  de- 
fendant had  answered  various  interrogatories, 
in  which  he  mentioned  the  names  of  the  pas- 
sengers and  various  particulars  concerning 
them  and  the  goods  on  board,  and  of  bills  of 
lading,  but  said  nothing  of  the  cochineal,  nor 
of  any  bill  of  lading  therefor.  The  court  ac- 
quitted the  Paulina  and  the  greater  part  of  the 
cargo,  being  satisfied  it  was  neutral  property, 
and  ordered  further  proof  as  to  some  ship- 
ments of  money  claimed  as  neutral,  but  con- 
demned the  three  barrels  of  cochineal  as  law- 
ful prize,  being  the  only  part  of  the  cargo  that 
was  condemned.  It  appeared,  also,  that  a 
commission  to  obtain  further  proof  as  to  the 
property  was  sent  to  New  York,  but  nothing- 
was  done  as  to  the  cochineal. 

*The  declaration  contained  counts  [*36O 
on  the  bill  of  lading  for  not  delivering  the  co- 
chineal, and  a  special  count  on  the  whole  case. 
The  defendant  pleaded  non  assumpsit. 

The  judge  charged  the  jury  that  it  was  a 
question  of  good  faith  between  the  parties,  and 
that  if  they  believed  that  the  loss  of  the  plaint- 
iff's property  had  been  occasioned  by  the  fraud 
or  design  of  the  defendant,  they  ought  to  find 
a  verdict  for  the  plaintiff  ;  but  if  they  believed 
that  the  defendant  was  innocent  of  any  fraud- 
ulent intent,  and  that  the  loss  had  happened 
through  mere  forgetfulness,  mistake,  or  un- 
intentional default  on  his  part,  they  ought  to 
find  for  the  defendant.  That  as  all  his  papers 
had  been  taken  from  him,  it  was  to  be  pre- 
sumed that  the  defendant  had  forgotten  that 
he  had  signed  the  bills  of  lading.  That  it  was 
the  duty  of  the  captors,  according  to  the  Prize 
Act,  to  deposit  all  the  papers  with  the  register 
of  the  admiralty,  where  they  might  and  ought 
to  have  been  examined  by  the  court.  That  if 
the  papers  relative  to  the  cochineal  were  found 
in  the  register's  office,  they  ought  to  have  been 
considered  as  evidence  in  the  cause,  though 
not  exhibited  by  either  party.  So  that  the  mis- 
conduct or  inattention  of  the  defendant  was 
not  the  cause  of  the  loss  of  the  property,  but 
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rather  the  misconduct  of  the  captors  or  the 
•court,  in  not  depositing  the  papers  in  the  ad- 
miralty, or  in  not  referring  to  them.  The  jury 
found  "a  verdict  for  the  defendant.  A  motion 
•was  made  to  net  aside  the  verdict  as  against 
•evidence,  and  for  the  misdirection  of  the  }udge. 

J/r.  8.  Jones,  for  the  plaintiff.  It  is  the 
duty  of  a  master,  in  case  of  capture,  shipwreck, 
•or  anv  other  accident  or  event,  to  use  his  best 
exertions  to  protect  and  preserve  the  property 
intrusted  to  his  care.  To  make  him  liable,  in 
case  of  loss,  it  is  not  necessary  that  his  conduct 
should  be  fraudulent.  He  is  considered  as  a 
carrier  for  hire,  and  answerable  for  ordinary 
neglect.  (Jones'  Law  of  Bailments,  108,  121.) 
He  is  responsible  for  every  injury  and  loss  that 
may  happen  to  the  goods,  and  which  might 
have  been  prevented  by  human  foresight  or 
care.  (Abbott,  196.)  It  is  not  a  question 
merely  of  good  faith,  but  of  due  diligence  and 
•care.  Here  was  an  express  contract  to  protect 
the  property  :  for  the  defendant  refused  to  re- 
ceive it  until  he  was  furnished  with  necessary 
3O7*]*documents  to  prove  its  neutrality.  Yet, 
in  his  answer  before  the  Court  of  Admiralty, 
he  deliberately  swears  that  he  never  signed  a  bill 
of  lading  for  the  plaintiff's  goods.  He  has  thus 
violated  his  contract.  It  is  no  excuse  for  him 
to  say  that  he  had  forgotten  that  he  had  signed 
any  bill  of  lading,  or  that  his  papers  were  taken 
from  him.  In  all  cases  of  accident,  independ- 
ent of  his  special  contract,  the  master  is  con- 
sidered as  the  agent  of  the  owner,  and  is  bound 
to  use  due  diligence  and  care.  Here  he  has 
not  only  been  remiss,  negligent  and  inactive  in 
the  performance  of  his  duty,  but  he  has  been 
active  to  the  prejudice  of  the  plaintiff.  Had 
he  told  the  simple  truth,  that  he  had  forgotten 
whether  he  had  signed  the  bill  of  lading  or 
not,  or  who  was  the  owner,  and  had  referred 
to  his  papers  in  the  hands  of  the  captors,  the 
property  might  have  been  liberated,  or  de- 
tained only  for  further  proof.  But  he  volun- 
tarily swore  to  a  fact  not  true,  and  thereby 
furnished  the  very  ground  of  condemnation  ; 
for  the  property  is  stated  by  the  Court  of  Ad- 
miralty as  without  any  proof  whatever  of  its 
character,  and,  under  those  suspicious  circum- 
stances, it  could  hardly  escape  condemnation. 
The  plaintiff  has  suffered  an  injury,  for  which 
he  has  no  remedy  except  against  the  defend- 
ant ;  and  it  is  important  and  salutary  that  such 
agents  should  be  held  to  a  strict  performance 
of  their  duty. 

Messrs.  Hawes  and  Hoffman,  for  defend- 
ant. No  authority  has  been  cited  for  the 
position  which  has  been  advanced  that  it  is  the 
duty  of  the  master,  in  case  of  capture,  to  put 
in  a  claim  of  property.  By  the  capture,  which 
is  a  peril  of  the  sea,  the  contract  between  the 
master  and  the  consignee  was  at  an  end.  If, 
before  that  event,  he  was  answerable  as  a 
carrier  for  hire,  for  ordinary  neglect,  yet,  after 
the  capture,  he  can  be  considered  only  as  com- 
mon bailee,  and  responsible  merely  for  gross 
neglect,  or  a  breach  of  good  faith.  This  re- 
sponsibility no  longer  arises  out  of  the  contract. 
What  has  been  the  conduct  of  the  defendant 
in  this  case  ?  The  Paulina  was  a  general  ship, 
and  there  were  above  thirty  different  shippers 
of  goods.  All  his  papers  were  taken  from  him 
by  the  captors,  and  it  is  not  to  be  presumed 
that  he  ever  saw  them  afterwards.  It  may, 
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therefore, well  be  supposed  *that  he  had  [*368 
forgotten  that  he  had  signed  a  bill  of  lading 
for  the  cochineal,  as  well  as  the  name  of  the 
consignee.  There  could  certainly  have  been 
no  intentional  concealment  of  the  truth,  for  he 
had  no  possible  motive  to  commit  fraud.  He 
was  bound  to  answer  the  interrogatories  ac- 
cording to  his  best  recollection  and  belief.  If 
he  has  acted  according  to  the  best  of  his  ability  ; 
if  he  has  made  the  best  use  in  his  power  of  the 
faculties  with  which  nature  has  endowed  him, 
it  is  all  that  can  be  required  of  him.  He  has 
not  been  guilty  of  negligence.  It  was  a  defect 
of  memory,  a  misfortune  for  which  he  is  not 
answerable.  Admitting  that  he  ought  to  have 
inquired  after,  or  referred  to  the  papers  in  the 
hands  of  the  captors,  yet  does  it  appear  that 
the  plaintiff  has  sustained  any  injury  from  his 
neglect  to  do  so  ?  To  entitle  the  plaintiff  to 
recover,  it  ought  to  be  shown,  not  only  that 
the  defendant  has  been  guilty  of  neglect,  but 
that  the  plaintiff  has  suffered  a  damage  in  con- 
sequence of  that  neglect.  Did  the  answer  of 
the  defendant  afford  any  justifiable  ground  of 
condemnation  to  the  Court  of  Admiralty  ?  It 
was  a  case  for  further  proof.  If  the  defend- 
ant had  said  positively  that  it  was  the  property 
of  an  enemy,  it  would  have  been  a  clear  case 
for  condemnation  ;  but  not  when  it  is  stated 
to  belong  to  a  particular  person  by  name,  and 
a  resident  in  New  York.  If  the  Admiralty 
Court  illegally  condemned  the  property,  the 
plaintiff  should  have  appealed  from  the  sen- 
tence. The  defendant  cannot  be  responsible 
for  their  conduct. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  which  it  is  material  to 
determine  in  this  cause,  is,  whether  the  jury 
ought  to  have  been  directed  to  inquire  of,  and 
decide  upon,  the  negligence  of  the  master. 
Fraud  and  design  in  the  defendant  were  sub- 
mitted to  the  jury,  and  their  verdict  ought  to 
put  at  rest  the  question  of  good  faith. 

The  duty  of  the  defendant,  as  master,  with 
regard  to  the  protection  of  the  goods,  did  not, 
in  my  opinion,  cease  with  the  capture.  He 
ought,  pursuant  to  his  duty,  to  have  contrib- 
uted his  exertions  to  rescue  the  property  from 
condemnation,  by  interposing  a  claim,  and  ex- 
hibiting in  support  of  it  the  documents  with 
which  he  had  been  furnished  for  the  protec- 
tion of  his  cargo.  If,  by  negligence  in  the  per- 
formance *of  this  duty,  the  propri-  [*369 
etor  of  the  goods  sustained  damages,  the  mas- 
ter is,  and  ought  to  be,  responsible  to  the  ex- 
tent of  the  amount  of  such  damage.  (Jones' 
Law  of  Bailments,  121.)  In  this  instance,  it 
is  unnecessary  to  inquire  whether  the  conduct 
of  the  master  was  imprudent  or  negligent,  if 
the  damages  sustained  did  not  result  from  his 
conduct.  The  disclosure  he  made  was,  un- 
doubtedly, to  the  best  of  his  recollection,  cor- 
rect, and  he  was  deprived  of  the  means  of 
ascertaining  the  mistake.  The  statement  rela- 
tive to  the  cochineal,  though  erroneous,  fur- 
nished to  the  court,  before  whom  the  proceed- 
ings were  pending,  no  legal  cause  for  con- 
demnation. The  condemnation  of  this  part  of 
the  cargo,  therefore,  cannot  be  ascribed  to  the 
mistake  of  the  master,  but  must  have  proceed- 
ed from  some  other  cause.  He,  therefore, 

JOHNS.  REP.,  1. 


1806 


OGDEN  v.  JACKSON. 


369 


-ought  not  to  be  responsible  in  damages  for  a 
mistake  which,  in  contemplation  of  law,  could 
have  produced  no  injury  to  the  plaintiff,  and 
.arose  from  a  condemnation  that  must  be  pre- 
sumed to  have  been  founded  on  other  reasons 
than  those  furnished  by  the  facts  stated  by  the 
master. 

But,  admitting  the  contrary  position,  I  am 
not  disposed  to  impute  negligence  to  the  de- 
fendant. Admit  that  he  acted  in  good  faith, 
and  to  the  best  recollection  he  had  relative  to 
the  property,  which  the  verdict  of  the  jury  has 
established,  I  am  of  opinon  no  default  or  neg- 
ligence is  imputable  to  him.  The  owners  of 
the  cargo  were  numerous  ;  the  documents  up- 
on which  he  relied  to  establish  the  ownership 
were  improperly  withheld  from  him  ;  and  his 
sole  dependence,  as  to  the  facts  necessary  to 
support  the  claim  he  had  interposed,  was  on 
the  accuracy  of  his  memory.  If  this  failed,  in 
the  peculiar  situation  in  which  he  was  placed, 
after  exerting  it  in  good  faith,  it  would  be 
severe  to  ascribe  a  failure  in  memory  as  to 
facts,  for  the  correctness  of  which  the  recol- 
lection of  the  master  was  not  relied  upon,  but 
written  evidence  furnished  for  the  purpose,  of 
which  he  was  deprived,  to  any  default  or  neg- 
ligence in  him.  The  opinion,  therefore,  of  the 
•court  is,  that  the  verdict  ought  to  stand. 

Judgment  for  the  defendant. 


37 O*]  *OGDEN  &  THOMAS,  Assignees  of 
W.  &  D.  A.  CUMMINGS,  Bankrupts. 

A.  JACKSON. 

Insolvent  —  Voluntary   Assignment  —  Preferred 
Creditors. 

C.  being  in  insolvent  circumstances,  on  the  14th 
of  November,  1803,  assigned  over  a  bill  of  lading 
of  goods  at  sea  to  I.,  in  trust  for  M.,  a  bona,  fide 
creditor,  provided,  that  in  case  M.  sued  him,  then 
the  property  was  to  go  to  T.  On  the  14th  of  De- 
cember, C.  became  a  bankrupt,  and  his  assignees 
brought  an  action  of  trover  to  recover  the  goods  in 
the  hands  of  I.  It  was  held  that  the  assignment  was 
a  voluntary  preference  given  to  M.,  on  the  eve  of 
And  in  contemplation  of  bankruptcy,  and  therefore 
void. 

THIS  was  an  action  of  trover.     At  the  New 
York  sittings,  on  the  15th  of  December, 
1804,  a  verdict  was  taken  for  the  plaintiffs,  by 
consent  of  counsel,  subject  to  the  opinion  of 
the  court  on  the  following  case  : 

W.  &  D.  A.  Cummings,  the  bankrupts,  in 
the  month  of  August,  1803,  before  any  act  of 
bankruptcy  had  been  committed  by  them, 
shipped  a  quantity  of  rice  and  other  articles 
to  their  correspondents  at  Cape  Francois,  for 
sale  and  returns.  On  the  14th  of  November, 
1803,  they  assigned  the  original  bill  of  lading, 
and  invoice  of  the  goods  so  shipped,  by  in- 
dorsing the  same  in  the  following  words: 
"  For  a  valuable  consideration,  we  hereby  as- 
sign over  all  our  right,  title  and  interest,  of, 
in,  and  to  the  within  invoice  (bill  of  lading)  to 
Amasa  Jackson."  These  were  delivered  to  the 
defendant  with  a  letter,  on  the  same  day,  in 
which  they  requested  him  to  use  his  discretion 
as  to  insurance,  &c.,  and  after  paying  himself 
out  of  the  proceeds,  such  expenses  as  may 
have  necessarily  accrued  to  pay  to  the  Man- 
hattan Company,  on  their  account,  $720.95, 
or  any  part  thereof  which  may  be  in  his 
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hands,  and  to  pay  over  the  balance  to  Mr. 
Thomas  Cummings,  of  Georgia,  on  their  ac- 
count. In  a  postcript  to  this  letter,  the  Cum- 
mings  say,  "  Our  account  with  the  Manhattan 
Company  is  overdrawn  $720.95;  this  is  in- 
tended to  secure  them,  let  our  business  take 
what  turn  it  may  ;  unless  they  sue,  and  then 
you  can  pay  the  whole  of  the  money  to  Thomas 
Cummings." 

The  defendant,  under  the  assignment,  re- 
ceived the  return  cargo,  shipped  the  17th  No- 
vember, 1803,  which  he  had  caused  to  be  in- 
sured, and  for  the  net  proceeds  of  which,  re- 
maining in  his  hands,  this  action  was  brought. 
The  Manhattan  Company,  being  informed  of 
the  assignment,  *and  upon  the  defend-  [*37 1 
ant  agreeing  to  pay  them  as  soon  as  the  pro- 
ceeds came  into  his  hands,  redelivered  some 
plate  deposited  with  them  as  security,  and 
which  belonged  to  the  wife  of  one  of  the 
bankrupts,  having  been  settled  on  her  by  mar- 
riage articles.  The  bankrupts  were  indebted 
to  Thomas  Cummings,  of  Georgia,  to  a  greater 
amount  than  the  proceeds  of  the  cargo  assign- 
ed to  the  defendant.  On  the  14th  December, 
1803,  a  commission  of  bankruptcy  issued 
against  W.  &  D.  A.  Cummings,  who  were 
duly  declared  bankrupts,  and  on  the  20th  Feb- 
ruary, 1804,  the  plaintiffs  were  appointed  as- 
signees. 

Mr.  Pendleton,  for  the  defendant.  The  ob- 
jections to  the  validity  of  this  assignment  must 
arise  out  of  the  law  of  bankruptcy  ;  for  if  not 
void  by  that  law,  it  must  be  considered  as 
valid,  it  being  regular,  and  in  the  usual  mode 
of  transferring  property  at  sea.  The  decisions 
which  have  taken  place  on  this  subject  require 
some  evidence  of  fraudulent  intention,  or  a 
contemplation  of  bankruptcy  at  the  time  of 
the  transfer.  The  only  evidence  of  such  inten- 
tion or  view  on  the  part  of  the  bankrupt,  was 
the  simple  fact  that  the  assignment  was  made 
on  the  14th  November,  1803,  and  that  the  act 
of  bankruptcy  was  on  the  day  of  De- 

cember, after. 

[LIVINGSTON,  J.  Are  we  not  to  presume 
that  the  jury  did  find  that  the  assignment  was 
made  in  contemplation  of  bankruptcy?] 

The  verdict  was  taken  by  consent,  and  with 
a  view  to  bring  the  question  before  the  court, 
whether  the  mere  circumstances  of  an  assign- 
ment to  a  particular  creditor,  while  the  party 
was  insolvent,  was  sufficient  to  render  such 
assignment  void.  A  debtor  who  is  insolvent 
may,  in  consequence  of  the  pressure  of  a  par- 
licular  creditor,  be  induced  to  discharge  the 
debt,  or  give  security.  (2  Burr.,  830,  Wilson 
v.  Day.)  Lord  Mansfield  says,  "  A  debtor  may 
prefer  a  particular  creditor,  though  he  cannot 
assign  over  to  him  the  whole  of  his  estate,  for 
that  would  be  to  defeat  the  bankrupt  law." 
And  the  master  of  the  rolls,  in  the  case  of 
Small  v.  Dudley  (2  P.  Wms.,  427  ;  4  Burr., 
2239),  observed  that  a  trader  may  be  so  cir- 
cumstanced in  regard  *to  some  one  [*372 
creditor  that  he  honestly  may,  nay,  ought  to 
give  him  the  preference. 

That  the  notes  of  the  Cummings  were  pro- 
tested at  the  banks  at  the  time,  could  not  be 
considered  as  conclusive  evidence  of  insol- 
vency, so  as  to  destroy  the  assignment.  Where 
a  creditor  presses  and  threatens,  and  the  debtor 
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gives  security,  it  is  valid,  though  done  on  the 
very  eve  of  bankruptcy.  (Cullen's  B.  L.,  281.) 

Mr.  Colden,  for  plaintiffs.  As  nothing  ap- 
pears to  the  contrary  in  the  case,  the  court  are 
to  presume  that  the  jury  had  evidence  before 
them  to  support  their  verdict ;  for  if  the  as- 
signment was  not  made  in  contemplation  of 
bankruptcy,  it  must  have  been  considered  as 
valid,  and  the  plaintiffs  would  not  have  been 
entitled  to  a  verdict.  Though  insolvency,  per 
se,  may  not  be  sufficient  evidence  of  fraud, 
where  there  is  an  absolute  assignment,  yet,  in 
the  case  of  a  conditional  transfer,  revocable 
fry  the  party,  it  is  otherwise.  Here  the  as- 
signment was  conditional  ;  the  defendant  was 
to  pay  over  the  proceeds  to  the  bank,  provided 
they  did  not  not  sue  ;  but  in  case  they  did, 
then  the  property  was  to  go  to  Thomas  Cum- 
mings.  The  defendant  had  no  authority  to 
make  any  agreement  or  arrangement  with  the 
Manhattan  Company,  but  was  to  hold  the 
property  according  to  his  trust.  The  bank- 
rupts, or  their  assignees,  might  have  re- 
voked that  trust,  in  case  the  Manhattan 
Company  had  thought  proper  to  com- 
mence a  suit  against  them.  It  is,  in  fact, 
a  mere  agreement  to  pay  or  assign  over  the 
property  ;  there  was  no  absolute  transfer  or 
actual  delivery  of  it.  But  under  what  circum- 
stances was  this  assignment  made?  It  does  not 
appear  that  the  bankrupts  were  pressed  by  the 
Manhattan  Company,  nor  was  the  assignment 
made  to  them  in  consequence  of  any  threats  ; 
on  the  contrary,  in  case  they  sued,  the  property 
was  to  go  to  Thomas  Cummings,  another  cred- 
itor, who,  so  far  from  pressing,  must  have 
been  wholly  ignorant  of  the  circumstances  of 
the  bankrupts,  and  of  the  assignment  thus  in- 
tended for  his  benefit.  It  was,  then,  a  mere 
voluntary  act  of  the  party,  and,  therefore,  void 
as  against  the. creditors  in  general. 
373*]  *Mr.  Pendleton,  in  reply.  This  case 
certainly  comes  before  the  court  on  a  verdict 
taken  by  consent,  though  the  counsel  on  the 
other  side,  having  been  very  recently  engaged 
in  the  cause,  may  not  know  the  fact.  The 
verdict  was  a  mere  matter  of  form,  and  it  was 
agreed  that  no  objection  should  be  made  to  the 
form  of  action.  It  was  intended  to  submit 
the  single  question  whether  the  bare  fact  of 
insolvency  would  invalidate  a  security  given 
to  a  bona  fide  creditor.  That  there  was  no 
actual  delivery  of  the  property  makes  no  dif- 
ference ;  an  order  to  pay  out  of  a  particular 
fund,  or  an  agreement"  to  assign,  gives  an 
equitable  lien.  (Atkyns,  162,  Brown  v.  Heath- 
c«te;  1  Ves.,  Jun.,  280,  Yeates  v.  Groves.)  Nor 
does  the  circumstance  of  the  transfer  being 
revocable  vary  the  nature  of  the  case. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

From  the  manner  in  which  this  case  is  pre- 
sented, we  are  unable  to  perceive  that  a  jury 
has  passed  on  the  question,  whether  the 
assignment  was  made  in  contemplation  of  an 
act  of  bankruptcy,  &c.,  and  to  give  &  prefer- 
ence to  individual  creditors. 

I  shall,  therefore,  now  assume  the  question 
to  be,  whether  the  facts  stated  in  the  case 
were  in  point  of  law  such  as  would  warrant  a 
jury  in  inferring  the  assignment  to  have  been 
made  with  those  views. 
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The  defendant  can  be  considered  in  no  other 
light  than  a  voluntary  agent  for  the  creditor. 
T.  Cummings,  with  respect  to  whom  it  does 
not  appear  that  he  had  urged  the  bankrupts 
for  security,  or  that  he  even  knew  of  the  as- 
signment. Courts  of  law  consider  the  property 
of  the  bankrupt  completely  at  his  disposal  be- 
fore an  act  of  bankruptcy  committed,  so  far 
as  to  protect  a  creditor  in  the  receipt  of  money 
or  the  acquisition  of  goods,  if  done  in  the- 
usual  course  of  business ;  indeed,  if  money 
be  obtained  or  security  given  when  a  bank- 
i  ruptcy  is  inevitable,  and  even  contemplated  by 
j  the  bankrupt,  such  acts  are  valid  if  the  effect 
j  of  measures  taken  by  the  creditor.  It  will 
I  not,  however,  be  permitted  that  a  person,  in- 
!  solvent  at  the  time,  and  contemplating  an  act 
of  bankruptcy,  should  parcel  out  .his  estate 
to  such  creditors  as  he  may  see  fit  to  prefer  ; 
this  is  opposed  to  the  very  genius  of  the  bank- 
rupt laws,  which  proceed  upon  a  principle- 
*of  equality  and  a  just  distribution.  [*374 
(6  Term.  Rep. ,  84,  Barnes  v.  Freeland  ;  2  East, 
117,  SeaU  v.  Ball;  4  Term  Rep.,  212,  Smith 
v.  Hodson;  Cowp.,  122,  632,  Harman  v. 
Fizher,  Rmtv.  Cooper;  3  Wils. ,  47,  Lintonv. 
Bartkt;  4  Burr.,  2240,  Alderaon  v.  Temple.) 
It  cannot  be  expected,  in  general  that  any 
other  evidence  should  be  offered  of  the  inten- 
tion of  the  bankrupt  in  parting  with  his  prop- 
erty, than  circumstances  clearly  indicating  an 
approaching  bankruptcy,  and  that  the  trans- 
action is  out  of  the  usual  course  of  trade;  and 
in  this  case  the  stopping  of  payment  and  in- 
solvency are  controlling  circumstances.  The 
language  of  the  memorandum  to  the  assign- 
ment, in  addition  to  those  facts,  is  proof  of  a 
contemplated  bankruptcy  ;  they  say,  "  This 
is  intended  to  secure  them,  let  our  business 
take  what  turn  it  may."  If  the  cause  rested 
solely  on  the  circumstances  of  the  Cummings 
at  the  time  of  the  assignment,  and  the  manner 
in  which  that  took  place,  I  should  think  a  jury 
might  well  pronounce  it  to  be  fraudulent  and 
void. 

This  case  presents  the  most  decided  marks 
of  a  voluntary  preference  by  the  defendants, 
on  the  eve  of  a  bankruptcy  and  in  contempla- 
tion of  it,  to  favored  creditors,  and  this  proof 
stands  unexplained  and  uncontradicted  by  the 
bankrupts.  Notwithstanding  some  loose  cases 
upon  this  question,  I  am  disposed  to  say,  in 
the  language  of  Lord  Mansfield,  that  "  it 
never  entered  into  the  mind  of  a  judge,  to  say 
that  a  man  in  contemplation  of  an  act  of  bank- 
ruptcy, could  sit  down  and  dispose  of  his 
effects  to  the  use  of  different  creditors." 

I  have  not  taken  notice  of  the  debt  due  to 
the  bank,  because  they  had  a  pledge  for  it ;  it 
is  true  they  gave  it  up  on  the  defendant's  un- 
dertaking to  pay  them  out  of  the  proceeds  of 
the  cargo,  but  that  arrangement  can  have  no 
bearing  on  this  question.  The  plaintiffs  must 
have  judgment. 

LIVINGSTON,  J.,  gave  no  opinion. 
Judgment  for  the  plaintiffs.1 

Cited  in-9N.  Y..  595;  63  Barb.,  344;  65  Barb..  452, 
453;  46  How.  Pr.,  225;  14  Abb.  N.  S.,  178. 

1.— M'Menomv  &  Townsend  v.  Ferrers,  3  Johns. 
Rep.,  71 ;  Sands  et  al.  v.  Codwise  et  a!.,  4  Johns. 
Rep.,  536;  Phoenix  v.  Assignees  of  Ingrrabam,  5 
Johns.  Rep.,  412. 
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HART. 

Execution  of  Bond  —  Subsequent  Bankruptcy  — 
Discharge  —  Bar  to  Action  on  Bonds. 

H.  executed  a  bond  in  a  penal  sum  to  C.  &  N.,  con- 
ditioned  to  procure,  within  six  months,  certain  con- 
veyances to  be  executed  and  recorded,  so  as  to  per- 
fect the  title  to  certain  lands  conveyed  by  H.  to  C. 
&  N.  Two  years  after  the  bond  had  become  forfeit- 
ed, H.  became  insolvent,  and  obtained  his  discharge 
under  the  Insolvent  Act.  In  an  action  brought 
against  him  afterwards,  on  this  bond,  it  was  held 
that  it  was  a  debt  payable  under  the  act,  and  that 
the  insolvent  was  discharged  from  it. 

Citations-3  Cai.,  Ill  ;  1  Johns.,  300. 


was  an  action  of  debt,  on  a  bond  with 
JL  a  special  condition.  The  cause  was  tried 
before  Mr.  Justice  Livingston,  at  the  New 
York  sittings,  on  the  3d  January,  1805. 

The  defendant  executed  a  bond  to  the 
plaintiffs,  on  the  2d  June,  -1797,  for  the  penal 
sum  of  £3,520.  After  reciting  that  the  defend- 
ant had,  for  the  consideration  of  £760,  on  the 
2d  of  June,  1797,  conveyed  by  indenture  a 
certain  parcel  of  lands  to  the  plaintiffs,  and 
that  by  omissions  and  errors  in  the  description 
of  the  premises  contained  in  the  title  deeds  of 
the  defendant,  the  deeds  were  defective  and 
uncertain,  so  that  it  did  not  appear  that  he  had 
any  title  to  3,520  acres,  parcel  of  the  premises, 
the  condition  of  the  bond  declared,  that  if  the 
defendant,  within  six  months  from  the  date 
thereof,  should  procure  to  be  made  a  good  and 
sufficient  title  in  fee-simple,  &c.,  for  the  said 
3,520  acres,  to  the  plaintiffs,  their  heirs  and 
assigns,  &c.,  from  all  persons  claiming  any 
right  or  title  to  the  premises,  and  free  from  in- 
cumbrances,  &c.,  then  the  bond  was  to  be 
void,  &c. 

The  defendant  pleaded  non  estfactum,  upon 
which  issue  was  joined,  and  the  plaintiffs,  ac- 
cording to  the  statute,  entered  their  suggestion 
upon  the  roll,  that  the  bond  was  upon  condi- 
tion, which  they  set  forth,  and  assigned  the 
breaches  that  the  defendant  did  not,  within 
six  months,  &c.,  procure  such  a  title,  &c. 

On  the  trial  of  the  cause,  the  defendant 
offered  in  evidence  his  discharge  under  the  In- 
solvent Act  of  this  State.  The  counsel  for 
the  plaintiffs  objected  to  the  evidence,  as  the 
discharge  could  not  bar  their  demand.  The 
judge  admitted  the  evidence,  though  he  ex- 
pressed an  opinion  that  the  certificate  did  not 
bar  the  demand  of  the  plaintiffs.  The  dis- 
charge was  in  the  usual  form,  and  given  on 
the  3d  November,  1799. 

It  appeared  in  evidence,  though  objected  to, 
that  the  defendant,  when  he  applied  for  his 
376*]  discharge,  did  not  represent  *the  de- 
mand of  the  plaintiffs  among  the  debts  due 
and  owing  by  him  ;  and  that  the  debts  of  the 
petitioning  creditors  exceeded  three  fourths  of 
the  debts  due  by  the  defendant  only  $120. 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  assessed  the  damages  on  the  breaches 
assigned,  to  $6,771.33,  being  the  amount  of 
the  consideration  money  with  interest. 

On  a  case  in  which  the  above  facts  were 
stated,  the  defendant  moved  for  a  new  trial. 
1.  Because  the  discharge  under  the  Insolvent 
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Act  was  a  legal  bar  to  the  demand  of  the 
plaintiffs,  and  evidence  to  destroy  the  effect  of 
that  discharge  was  improperly  admitted.  2. 
That  the  rule  of  damages  laid  down  by  the 
judge,  and  adopted  by  the  jury,  was  incor- 
rect. 

Mr.  Ecertson,  for  the  defendant.  Courts  are 
always  disposed,  so  far  as  is  consistent  with 
established  principles,  to  include  all  debts 
within  the  insolvent's  discharge.  The  present 
debt  is  certainly  within  the  reason  of  the  cases 
that  have  been  decided  on  this  point ;  the  bond 
was  forfeited  two  years  before  the  defendant 
was  discharged.  If  a  bond  be  forfeited,  though 
no  damages  be  incurred  or  liquidated,  the  debt 
may  be  proved  under  the  commission  of  bank- 
ruptcy; and  if  it  can  be  proved,  it  is  dis- 
charged by  the  certificate.  (7  Term  Rep.,  97, 
1  Hodgson  v.  Bell.)  Lord  Kenyon  adopted  the 
distinction  of  Lord  Hardwicke,  in  the  case 
Ex-parte  Groome  (1  Atkins,  116);  if  a  bond  be 
forfeited  at  law,  though  in  equity  the  money 
is  not  then  payable,  the  court  will  avail  itself 
of  the  debt  at  law,  to  protect  the  party  who  is 
in  conscience  entitled.  Though  the  sum  which 
the  party  ought  to  pay  be  uncertain,  still,  if 
there  be  a  legal  remedy  before  the  bankruptcy 
happens,  the  debt  may  be  proved  under  the 
commission.  (3  Term  Rep.,  564,  Uttersonv. 
Vernon.)  So  in  the  case  of  a  bailbond  for- 
feited, Lord  Mansfield  decided  that  though  the 
party  was  liable  for  no  more  than  the  damages, 
yet  there  being  a  debt  due,  it  was  discharged 
by  the  bankrupt's  certificate.  (Cowper,  25, 
Golding  v.  Barlow.)  So  where  a  bond  is  given 
to  replace  stock  at  a  particular  day,  if  for- 
feited before  the  bankruptcy,  the  debt  may  be 
proved,  though  the  rule  of  damages  must 
be  the  price  of  stock  on  the  day.  In 
*case  of  a  covenant  of  warranty  in  a  [*377 
deed,  it  has  been  already  settled  by  this  court, 
that  the  rule  of  damages  is  the  consideration 
money  and  interest  (3  Caines,  111,  Stoats  v. 
Ten  EycK)\  and  the  rule  in  the  present  case  is 
precisely  the  same.  The  language  of  the  in- 
solvent law,  and  of  the  law  relative  to  bank- 
rupts, is  the  same  in  regard  to  what  debts  are 
to  be  discharged.  The  case  of  Hatten  v. 
Speyer  (ante,  p.  37),  in  this  court,  was  a 
special  action  on  the  case  for  the  misconduct 
of  an  agent,  who  had  received  money  of  his 
principal,  to  be  laid  out  in  a  particular  man- 
ner, and  the  principal  and  interest  being  con- 
sidered as  the  clear  rule  of  damages,  the 
bankrupt  was  held  to  be  discharged. 

Messrs.  Sanford  and  Harison,  for  the  plaint- 
iffs. The  only  question  is,  whether  the  de- 
fendant is  discharged  from  the  debt.  It  is 
agreed  on  all  hands  that  if  the  debt  could  have 
been  proved,  it  was  discharged.  To  make  a 
debt  provable,  it  must  be  such  a  debt  as  the 
creditor  can  swear  to.  If  the  amount  or  real 
debt  depend  on  extraneous  circumstances  of 
which  the  creditor  is  ignorant,  he  cannot 
make  the  affidavit.  The  petitioning  creditors 
are  required  by  the  act,  to  make  oath  to  the 
amount  of  the  debts  due  to  them.  How  can 
the  party  swear  to  a  penalty?  If  he  cannot 
make  affidavit,  he  cannot  prove  his  debt.  The 
cases  cited  were  those  in  which  the  party 
could  prove  a  precise  debt,  by  calculation,  ac- 
cording to  a  settled  rule.  In  regard  to  annuity 
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bonds,  stock  to  be  delivered,  &c.,  the  English 
courts  have  settled  rules  of  calculation,  by 
which  the  amount  can  be  ascertained.  There 
is  an  established  criterion,  that  cannot  be  va- 
ried by  any  acts  of  the  party.  In  the  case  of 
Hodgson  v.  Bett  there  was  an  indemnity  bond 
for  the  precise  sum  due,  and  the  creditor 
must  have  been  able,  from  his  own  knowledge, 
to  swear  to  the  amount.  It  does  not  appear 
from  the  case  of  Golding  v,  Barlow  what  was 
the  nature  of  the  original  suit,  whether  debt, 
case,  or  tort ;  it  must,  however,  as  the  party 
was  held  to  bail,  have  been  for  a  sum  certain, 
since  the  creditor  by  the  stat.  of  George  II.  is 
required  to  make  affidavit  of  his  debt,  before 
he  can  hold  the  defendant  to  bail.  In  the  case 
of  Uatten  v.  Speyer,  also,  there  was  a  sum 
certain,  a  clear  rule  of  damages,  the  principal 
378*]  and  interest  due  to  the  plaintiff.  *To 
make  a  debt  provable,  it  must  be  capable  of 
being  ascertained  without  the  intervention  of 
a  jury.  Trespass  for  mesne  profits  or  trover 
cannot  be  proved  before  a  verdict.  (Cullen, 
88,  110,  111.)  In  cases  of  debts  arising  by  for- 
feitures, a  just  distinction  may  be  made  be- 
tween those  which  are  securities  in  effect,  for 
the  principal  and  interest  of  a  specific  sum  of 
money,  and  those  for  the  performance  of  some 
collateral  act,  or  the  enjoyment  of  some  col- 
lateral object.  In  the  latter  case,  the  damage 
actually  sustained,  and  not  the  penalty,  ought 
to  be  considered  the  real  debt ;  if  so,  it  could 
not  be  proved,  unless  ascertained  before  the 
bankruptcy.  (Cullen,  112,  and  note  ;  1  Brown's 
C.  C.,  418.)  There  is  no  case  to  be  found 
Avhere  a  bond  of  indemnity,  merely  collateral, 
has  been  considered  as  provable.  It  is  not  the 
circumstance  of  a  bond's  being  forfeited  that 
ought  to  make  it  provable,  but  the  contract,  or 
nature  of  the  condition  which  has  been  brok- 
en. Here  was  a  condition  or  contract  to  per- 
form a  certain  thing  within  six  months.  On 
the  face  of  the  bond  there  is  no  rule  for  calcu- 
lating the  damages.  In  an  action  the  amount 
of  the  damages  would  vary  according  to  cir- 
cumstances, or  evidence  of  the  defects  in  the 
conveyance.  If  the  defect  were  trifling,  or 
affected  only  a  small  part  of  the  land,  a  jury 
would  be  justified  in  giving  small  damages  in 
proportion.  The  court  always  look  to  the 
condition  of  the  bond,  to  see  if  it  affords  an 
invariable  rule,  where  the  sum  must  be  pay- 
able at  all  events,  or  whether  it  be  variable  and 
depending  on  intervening  circumstances.  In 
all  cases  there  must  be  a  rule  and  basis  of  cal- 
culation within  the  power  and  knowledge  of 
the  plaintiff.  Suppose  the  defendant  had,  in 
fact,  though  unknown  to  the  plaintiffs,  pro- 
cured the  deed  to  be  executed  and  recorded,  so 
as  to  perfect  the  title,  they  would  be  entitled 
only  to  nominal  damages.  It  is,  therefore, 
such  a  demand  as  requires  the  intervention  of 
a  jury.  The  rule  taken  by  the  jury  in  assess- 
ing the  damages  in  this  cause  was  correct,  be- 
cause the  defendant  offered  no  evidence  to 
show  that  he  had  made  good  the  title ;  it  was 
the  same  as  if  there  had  been  a  failure  of  the 
title.  But  it  does  not  follow  from  this  that  the 
rule  was  certain,  and  must  exist  at  all  events, 
379*]  unchangeable  *by  any  circumstances 
which  the  defendant  might  have  shown  to  the 
jury. 

Mr.  Ecert«on,  in  reply.     There  is  no  dispute 
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about  principles.  The  difficulty  is  in  their  ap- 
plication. The  decisions  as  to  proving  a  pen- 
alty where  the  bond  is  forfeited,  have  in  some 
degree  differed  ;  but  the  latter  adjudications 
are  clear  and  positive  :  the  case  of  Hodgson  v. 
Bell  is  directly  in  point.  But  waiving  the 
penalty,  the  contract  or  condition  itself  fur- 
nishes a  rule  for  ascertaining  the  damages, 
which  was  adopted  by  the  jury.  As  the  con- 
dition was  not  performed,  there  was  a  failure 
of  title,  and  the  consideration  money  and  in- 
terest then  became  the  measure  of  damage,  to 
the  amount  of  which  the  plaintiffs  might  have 
sworn.  The  case  for  mesne  profits  is  an  action 
of  tort,  not  of  contract. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

We  are  of  opinion  that  the  bond  being  for- 
feited prior  to  the  assignment,  and  the  sum 
due  being  capable  of  liquidation  by  the  party's 
own  oath,  this  demand  was  barred  by  the  dis- 
charge. For  aught  that  appears,  there  was  a 
total  failure  in  the  performance  of  the  condi- 
tion ;  and  the  consideration  received  by  Hart, 
with  interest,  would,  conformably  to  our  de- 
cision in  Stoats  v.  Executors  of  Ten  Eyck  (3 
Caines,  111),  be  the  rule  of  damage.  It  does 
not  appear,  nor  are  we  to  suppose,  that  cir- 
cumstances existed  which  might  vary  this 
rule,  or  lessen  the  damages.  It  is  sufficient  to 
see  that  there  was,  prima  facie,  a  debt  suscepti- 
ble of  an  easy  liquidation  ;  if  we  look  further, 
no  demands  whatever  sounding  in  damages 
will  be  barred,  because  they  may  vary  more 
or  less  according  to  circumstances  ;  and  thus 
every  claim  for  goods  sold,  or  for  work  and 
labor  without  an  agreement  as  to  price,  would 
still  be  open  against  the  insolvent,  though  it  is 
well  known  that  the  law  as  to  them  is  other- 
wise settled. 

The  omission  to  insert  the  plaintiffs  as  cred- 
itors in  the  inventory  is  not  fatal  by  the  act 
under  which  this  discharge  was  obtained. 
(Lester  v.  Thompson  &  White,  ante,  p.  300.) 
By  the  last  Insolvent  Act,  a  fraudulent  con- 
cealment of  creditors  renders  a  discharge 
void  ;  but  this  provision  not  being  in  the  for- 
mer law,  it  is  too  late  now  to  take  advantage 
of  it  There  must  be  a  new  trial,  with  costs  to 
abide  the  event, 

New  trial  granted. 
Cited  in— «  Johns.  Ch.,  288. 
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*HARRISON 

v. 
M'INTOSH. 

Replevin — Pleading. 

In  replevin,  the  avowant  must  set  forth  his  title 
and  allege  the  estate  of  which  he  is  seized,  or  the 
avowry  is  bad.  Plea  of  property  in  a  stranger  is  {rood 
in  bar  or  abatement,  and  entitles  the  party  to  a  re- 
turn without  an  avowry.  If  the  plaintiff  reply  to  such 
plea  that  the  defendant  entered  the  house  in  the 
nightime,  it  is  bad.  If  the  replication  states  that 
the  goods  were  delivered  to  the  plaintiff  by  B  for 
safekeeping,  and  that  the  plaintiff  has  a  special 
property  in  them,  without  stating  that  B  had  any 
property,  or  authority  to  make  the  deposit,  it  is 

JOHNS.  REP.,  1. 


1806 


HARRISON  v.  M'lNTOSH. 


380 


Citations- Yelv.,  148;  2  Wils.,  261;  2  Bos.  &  P., 
3!m ;  2  Saund..  283,  284,  c.  n.  3.  310,  314,  n.  13 ;  Stat.  11 
Oeo.  II.,  ch.  19.  sec.  22 ;  2  Lev.,  92 ;  1  Salk.,  94. 

THIS  cause  came  before  the  court,  upon  a 
writ  of  error  from  the  Court  of  Common 
Pleas  of  the  County  of  Cayuga. 

The  plaintiff  in  the  court  below  stated  in  his 
plaint  that  the  defendant,  on  the  26th  March, 
1804,  in  the  house  of  the  plaintiff,  in  the  town 
of  Aurelius,  &c. ,  took  the  goods  and  chattels 
of  the  plaintiff,  &c.  (being  articles  of  house- 
hold furniture  enumerated),  and  unjustly 
detained  them  against  surety  and  pledges,  &c. 

The  defendant  pleaded,  1st.  That  the  goods, 
&c. ,  were  the  property  of  one  Edmund  King, 
and  traversed  that  the  property  was  in  the 
plaintiff.  3d.  That  before  the  taking,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  place 
aforesaid,  the  plaintiff,  for  the  purpose  of  de- 
frauding the  defendant,  and  to  prevent  him 
from  distraining  the  said  goods,  &c.,  for  rent, 
&c.,  did  willfully  aid  and  assist  to  carry  away, 
from  a  certain  messuage  or  dwelling-house  in 
Aureulis,  before  that  time  let  by  the  defendant 
as  landlord  to  the  said  Edmund  King  (leaving 
the  rent  of  forty  dollars  due  and  unpaid),  the 
same  goods,  &c.,  which  were  liable  to  be  dis- 
trained for  the  same  rent,  and  did  conceal 
them  in  the  house  of  the  plaintiff  to  prevent, 
&c.,  and  that  the  defendant,  by  virtue  of  the 
Act  concerning  distresses,  and  for  the  better 
security  and  more  easy  recovery  of  rents,  &c. 
(Laws  of  K  Y.,  Vol.  I,  p.  134,  sess.  II.,  ch. 
36),  well  acknowledges  the  taking  the  said 
goods,  &c. ,  as  a  distress  for  rent,  &c. 

The  plaintiff  replied  to  the  first  plea  (pro- 
testing that  the  property  of  the  goods  was  in 
the  plaintiff,  &c.),  that*  the  defendant,  in  the 
night  time,  on  the  day,  &c.,  at,  &c.,  did  break 
and  enter  the  plaintiff's  house  &c.,  and  lake 
the  said  goods,  &c.,  and  concluded  with  a 
verification,  &c.  2d.  That  before,  &c.,  the 
said  goods  were  delivered  to  the  plaintiff  by 
one  Timothy  Brown,  safely  and  securely  to 
keep,  and  that  the  plaintiff  had  a  special  prop- 
erty in  them,  &c.,  and  tendered  the  general 
issue  to  the  country.  To  the  second  plea,  the 
plaintiff  replied,  1st.  That  the  forty  dollars 
rents,  at  the  time,  &c.,  was  not  in  arrear  and 
unpaid,  &c.,  and  thereupon  tendered  an  issue 
to  the  country.  3d.  After  protesting  that  he 
38 1*]  *did  not  knowingly  and  willfully  assist 
to  take  and  carry  away  the  goods,  &c.,  or  con- 
ceal them  to  prevent  the  distress,  &c.,  he  says, 
that  the  defendant,  in  the  night  time,  at,  &c., 
broke  and  entered  the  house  of  the  plaintiff, 
and  took  the  goods,  &c. ,  and  this  he  was  ready 
to  verify,  &c. 

To  these  replications  there  were  special  de- 
murrers by  the  defendant.  The  causes  of  de- 
murrer to  the  first  replication  assigned  were, 
1.  That  the  plaintiff  neither  confessed  nor  de- 
nied a  material  fact  traversed  by  the  defendant 
in  his  pleas,  to  wit,  that  the  property  of  the 
goods  was  not  in  the  plaintiff.  2.  That  the 
replication  was  a  departure  from  the  plea,  and 
that  the  plaintiff  ought  to  have  taken  issue  on 
the  traverse.  3.  That  he  had  introduced  new 
matter  totally  immaterial  and  irrelevant,  in 
determining  the  right  of  property,  &c.  4. 
That  the  issue  on  a  material  fact  between  the 
parties  could  not  be  joined  on  such  a  replica- 
t  ion.  5.  That  the  replication  was  insufficient, 
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and  wanted  form,  &c.  The  causes  of  demur- 
rer to  the  second  replication  were,  1st.  That 
the  replication  was  a  departure  from  the  plea, 
and  issue  ought  to  have  been  taken  on  the 
traverse.  2.  That  it  did  not  appear  by  the  rep- 
lication what  property,  if  any,  the  said  Brown 
had  in  the  goods.  3.  That  new  matter  was 
introduced,  which  concluded  with  an  issue  to 
the  country  instead  of  a  verification.  4.  That 
the  replication  was  insufficient,  and  wanted 
form,  &c. 

The  following  causes  of  demurrer  were  as- 
signed to  the  first  replication  to  the  second 
plea  :  1.  That  in  the  first  part  of  the  replica- 
tion, issue  was  taken  on  a  fact  not  material. 
2.  That  the  plaintiff  had  taken  issue  that  the 
forty  dollars  of  rent  were  not  in  arrear  and  un- 
paid, but  has  not  denied  that  there  was  a  less 
sum  due,  &c.  3.  That  the  plea  is  insufficient, 
&c.  As  to  the  demurrer  to  the  second  replica- 
tion to  the  second  plea,  the  following  causes 
were  assigned  :  1.  That  it  does  not  deny 
the  material  allegations  in  the  avowry,  nor 
sufficiently  answer  them,  but  introduces  new 
matter  irrelevant,  &c.  2.  That  issue  cannot 
be  joined  on  any  material  fact.  3.  That  the 
replication  is  insufficient,  and  wants  form,  &c. 
To  this  there  was  a  joinder  in  demurrer  on 
*the  part  of  the  plaintiff.  The  court  [*382 
below  considered  the  replications  of  the 
plaintiff  insufficient,  &c.,  and  that  the  plea  in 
bar  to  the  avowry  and  cognizance  were  also 
insufficient,  and  they  gave  judgment  that  the 
plaintiff  take  nothing  by  his  plaint  and  declara- 
tion ;  that  the  defendant  go  without  day,  &c,, 
and  have  a  return  of  his  goods,  &c.,  irreplevia- 
ble,  &c.,  and  awarded  a  writ  of  inquiry  as  to 
the  damages,  which  were  assessed  at  seven 
dollars,  &c.,  with  costs,  &c. 

Mr.  Hopkins,  for  the  plaintiff  in  error.  The 
pleadings  on  the  part  of  the  defendant  are 
inartificial  and  informal. 

1.  The  avowry  is  not  well  pleaded.     It  does 
not  correspond  with  the  act  on  which  it  is 
founded.     (See  14th  and  15th sections,  Vol.  I., 
p.    138.)    It  admits  a  distress  made  off  the 
premises ;  it  ought,  therefore,  to  have  stated 
that  it  was  done  in  the  day  time,  &c.,  in  the 
manner  prescribed  by  the  act.     The  title  of 
the  avowant  ought  to  be  set  forth  fully  and 
particularly.     This  is  an  indispensable  rule  in 
all  avowries.     (2  Salk.,  561,  Scitty  v.  Daily.) 

2.  It  must  be  admitted  that  plea  of  property 
in  a  stranger  is  a  good  plea  ;  but  the  replica- 
tion states  that  the  distress  was  made  in  the 
night  time,  and  by  breaking  open  the  plaint- 
iff's house.     Every  distress  must  be  made  in 
the  day  time.  (Co.  Litt.,  142,  a  ;  3B1.  Com.,  11.) 
An  irregular  distress  can  give  no  title.     It  is  a 
perfect  nullity,  and,  therefore,  the  party  dis- 
training is  a  trespasser.     He  has  no  right, 
therefore,  to  avail  himself  of  a  plea  of  prop- 
erty in  a  stranger.     The  avowry  admits  that 
the  plaintiff  was  in  possession,  and  the  court 
may  look  to  that  part  of  the  record  in  support 
of  that  fact.     The  power  or  right  of  replevin 
is  not  confined  to  the  general  property,  or  to 
the  absolute  owner  :  a  person  having  a  special 
property  as  a  bailee,  may  maintain  replevin. 

Mr.  Emott,  for  defendant.  If  either  of  the 
pleas,  the  avowry,  or  the  property  in  a 
stranger,  be  good,  the  judgment  must  stand. 
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It  is  essential  that  the  plaintiff  in  replevin 
should  have  a  right  of  property  ;  and  it  is 
always  a  good  plea  that  the  property  is  in 
another  person.  The  replication  does  not 
answer  or  contradict  the  plea.  It  states  only 
that  the  defendant  broke  open  the  house  of  the 
383*]  plaintiff  in  the  night  time,  and  *took 
away  the  goods.  This  is  no  answer  to  the 
plea  ;  for  it  does  not  follow,  that,  because  the 
manner  of  taking  was  unlawful  or  irregular, 
the  property  was  in  the  plaintiff.  Admit  this 
replication 'to  be  good,  the  real  owner  might 
afterwards  bring  his  action,  and  the  defendant 
could  make  no  defense.  If  the  defendant  be 
a  trespasser,  the  plaintiff  has  a  remedy  against 
him.  It  cannot  affect  the  present  question. 

There  are  distinct  replications,    and  each 
must  stand  or  fall  by  itself.     The  facts  con- 
tained in  one  replication  cannot  be  adduced  to 
supply  the  defects  in  another.     If  one  be  bad, 
it  must  be  overruled,  and  the  judgment  must 
stand.      The  replication  to  the   first  plea  is 
essentially   bad,  and    though,   on    demurrer, 
every  fact  well  pleaded  is  admitted,  yet,  if  the 
plea  be  bad,  nothing  is  admitted.     The  objec- 
tions to  the  second  replication  are  well  taken. 
It  sets  up  new  matter,  and  concludes  to  the 
country,  which  is  obviously  an  erroneous  con- 
clusion.   Again,  the  plaintiff  should  have  taken 
issue  on  the  fact  of  a  right  of  property  in  a 
stranger.     If  he  meant  to  rely  on  a  special  prop- 
erty in  himself,  he  ought  to  have  gone  further, 
and  have  stated  a  right  of  property  in  Brown, and 
that  it  was  delivered  to  the  plaintiff,  and  re- 
mained for  safe  keeping  at  the  time  of  the  dis- 
tress.    For  it  might  be  that  Brown   had  no 
property  whatever  in  the  goods,  and  so  could 
transfer  no  special  property  to  the  plaintiff,  or 
that  the  special  property  that  once  existed  had 
ceased  at  the  time   or   the  distress.     If  the 
plaintiff  in  replevin  cannot  show  a  property  in 
himself  at  the  time,  he  must  fail  in  his  action. 
Mr.  llopkim,  in  reply.     In  all  cases  where 
property  is  taken  out  of  the  possession  of  the 
party  who  has  a  right  to  retain  it  against  third 
persons,  either  as  bailee  or  otherwise,  he  may 
have  an  action  of  replevin  to  recover  it  back, 
unless  prevented  by  some  statute.     (See  Gil- 
bert's Law  of  Replevin,  p.  150.)    The  replica- 
tion states  the  special  property,  not  by  way  of 
inference,  but  in  direct  terms  ;  that  the  goods 
were  delivered  to  him  by  Brown  for  safe  keep- 
ing, and  that  the  plaintiff  had  a  special  prop- 
erty in  them.     There  is  some  difference  in  the 
cases,  as  to  the  conclusion  of  such  replications. 
But  among  the  modern  determinations  many 
384*]  *similar  causes  occur  where  the  conclii 
sion  may  be  either  by  a  verification,  or  to  the 
country.  In  the  case  of  Baynham  v.  Matthew. 
(2  Stra.,  871),  Justice  Dennison  observed,  tha 
if  the  plaintiff  had  replied  without  a  traverse 
he  would  have  been  right  in  concluding  to  the 
country ;  but  where  you  add  a  traverse,  you 
must  conclude  with  an  averment.     In  the  case 
of  Hedges  v.  Sandon  (2  Term  Rep.,  539),  tin 
rule  laid  down  in  Strange  is  recognized,  and  i 
is  admitted  that  the  conclusion  may  be  either 
way.     The  general  rule  is,  that  where  the  rep- 
lication puts  the  whole  substance  of  the  plea 
in  issue,  it  may  conclude  to  the  country,  and 
there  are  manv  cases  where  the  conclusion 
would   be  good*   either    way.     The    plaintiff, 
having  a  special  property,  and  intending  to 
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rely  upon  that  fact,  could  not  take  issue  on  the 
"act  of  general  property  in  a  stranger.  Had 
ic  done  so,  he  must  inevitably  have  failed. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court : 

The  avowry  in  this  case  was  clearly  bad.  It 
was  necessary  for  the  avowant  to  have  set 
'orth  his  title,  and  to  allege  the  estate  of  which 
was  seized.  The  power  of  distress  is  called 
an  extraordinary  power,  and  for  this  reason 
the  common  law  required  the  authority  to  be 
specifically  shown.  This  old  rule  is  still  to  be 
strictly  enforced  in  cases  not  within  the  reme- 
dial revisions  of  certain  statutes  relative  to 
pleadings  in  replevin.  (Yelv.,  148  ;  2  Wils., 
261  ;  2  Bos.  &  Pull.,  359  ;  2  Saund.,  283,  284, 
c,  n.  3,  310,  314,  n.  18.)  With  respect  to  this 
point,  we  have  no  relaxation  of  the  common 
law  rule,  as  the  provision  in  the  statute  of 
11  Geo.  II.,  ch.  19,  sec.  22,  has  never  been 
adopted. 

But  the  plea  of  property  in  a  stranger  is  a 
good  plea,  either  in  abatement  or  in  bar,  and 
entitles  the  party  to  a  return  without  avowry, 
for  the  possession  was  illegally  taken  from 
him  by  the  replevin.  (2  Lev.,  92  ;  1  Salk., 
94.)  The  reply  to  this  plea  was  insufficient 
and  bad.  The  first  reply  was,  that  the  defend- 
ant entered  the  house  in  the  night  time  and 
took  the  goods.  This  fact  was  altogether 
immaterial  and  irrelevant  to  the  question  of 
property,  which  the  plea  ought  to  have  con- 
fessed and  avoided,  or  traversed  and  denied. 
The  second  replication  to  this  plea  is  also  in- 
sufficient. It  states  that  the  *goods  [*385 
were  delivered  to  him  by  one  Brown  to  keep 
safely,  but  does  not  allege  any  property  in 
Brown,  nor  any  authority  in  him  to  deposit 
them.  A  deposit  by  a  person  having  no  prop- 
erty in  the  goods,  and  who  might  have  come 
to  the  possession  of  them  tortiously,  could  give 
the  plaintiff  no  right  to  replevy  them.  And  if 
the  deposit  had  been  made  by  the  rightful 
owner,  it  is  very  questionable  whether  the 
plaintiff  could  have  maintained  a  replevin  for 
the  taking,  as  the  deposit  was,  from  his  own 
showing,  a  mere  naked  bailment  for  safe  keep- 
ing, in  which  case  the  plaintiff  could  only  be 
answerable  for  gross  negligence  in  regard  to 
his  trust.  Having  no  interest  in  the  goods  de- 
posited, and  not  being  responsible  to  the  bailee 
for  the  taking,  there  can  be  no  reason  why  he 
should  have  an  action  of  trespass  or  replevin. 
But  it  is  sufficient  to  observe  in  this  case  that, 
for  the  reason  first  mentioned,  the  demurrer 
to  this  replication  was  well  taken,  and  the 
judgment  below  properly  rendered.  If  either 
plea  be  good,  judgment  must  be  given  against 
the  defendant,  as  it  appears  that  he  had  no 
cause  of  action.  The  judgment  below  must, 
therefore,  be  affirmed. 

Judgment  affirmed. 

Approved— 5  Cow.,  345 ;  16  Wend.,  344. 

Cited  in— 10  Johns.,  372,  428 ;  5  Cow.,  502 :  2  Wend., 
645;  3  Wend.,  673;  8  Wend.,  450;  9  Wend.,  155;  12 
Wend.,  36,  73,  474 ;  21  Wend..  210;  1  Hill,  353 ;  3  Denio, 
245 ;  10  N.  Y.,  578 ;  3  Barb.,  456 ;  4  Barb.,  41 ;  19  Barb.. 
481;  26  How.  Pr.,  374;  2  Hob.,  134;  16  How.  (U.S.,) 
634;  43  Mo..  139. 

1.— See  Ex-parte  Chamberlain,  1  Schoales  &  Lef- 
roy's  Reports,  320,  mid  Shannon  v.  Shannon,  1  Sch. 
&  Lef.  Rep.,  324.  Lord  Redesdale  said,  replevin  lies 
in  any  taking,  and  not  merely  upon  a  distress. 
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KENNY  v.  CLARKSON  AND  VAN  HORNE. 

1.  Marine  Insurance — Sale  of  Vessel — Remain 
in  Name  of  Vendor — Insurable  Interest.  2. 
Double  Insurance.  3.  Proof  of  Foreign 
Laws.  4.  Notice  to  Produce  Papers — Evi- 
dence. 

K.  purchased  a  British  ship  of  merchants  in 
Jamaica :  but  not  being  able  to  pay  all  the  purchase 
money,  it  was  agreed  that  she  should  remain  in  the 
name  of  the  original  owners  until  the  balance  was 
paid,  when  they  were  to  give  a  regular  bill  of  sale. 
K.  took  possession  of  the  vessel,  and  appeared  as 
owner.  In  an  action  on  a  policy  of  insurance  ef- 
fected on  the  vessel  in  the  name  of  K.,  it  was  held 
that  he  had  an  insurable  interest-  The  owner,  not- 
withstanding there  be  a  bottomry  bond  on  the  ves- 
sel, may  insure  his  interest  generally,  though  the 
holder  of  the  bottomry  bond  must  insure  eo  nomine. 
The  common  law  of  a  foreign  country  may  be 
proved  by  respectable  and  intelligent  witnesses,  but 
foreign  statutes  cannot  be  proved  by  parol.*  It 
seems,  that  if  one  party  give  notice  to  the  other  to 
produce  a  paper  at  the  trial  which  is  called  for  and 
examined  by  him,  that  the  party  so  calling  for  the 
paper  is  not  bound  to  read  it  in  evidence.  The  prac- 
tice is  analogous  to  a  bill  of  discovery,  where  the 
answer  is  not  evidence  but  for  the  adverse  party. 
Where  a  vessel  was  valued  at  $2,000,  and  insured  for 
that  sum,  and  there  was  a  prior  insurance  for 
$3,000,  the  insured  were  allowed  to  prove  that  the 
vessel  was  worth  enough  to  cover  both  policies. 

Citations— Stat.  25  Geo.  III.,  ch.  60 ;  Marsh.,  84,  111, 
.219 ;  2  Cai.,  14 ;  1  Cai.,  276. 

rp  HIS  was  an  action  on  a  policy  of  insurance 
J-  on  the  British  sloop  Betsy,  the  plaintiff, 
master,  on  a  voyage  at  and  from  Charleston, 
S.  C.,  to  Jamaica,  valued  at  $2,000,  at  a  pre- 
mium of  seven  per  cent.  The  cause  was  tried 
:at  the  New  York  sittings,  the  llth  of  April, 
386*]  1805,  before  Mr.  *  Justice  Thompson, 
when  the  jury  found  a  verdict  for  the  plaintiff 
for  a  total  loss.  On  a  motion  for  a  new  trial, 
the  following  facts  appeared  in  the  case. 

In  December,  1799,  the  plaintiff  purchased 
of  Messrs.  Douglas,  Stewart  &  Mi  not,  at 
Jamaica,  the  vessel  insured  by  the  defendants 
for  the  sum  of  $3,000,  at  which  time  he  paid 
$1,800  in  part.  No  bill  of  sale  was  executed, 
but  the  vessel  was  delivered  to  the  plaintiff, 
and  an  agreement  in  writing  was  entered  into 
between  him  and  Douglas,  Stewart  &  Minot, 
by  which  it  was  agreed,  that  the  vessel  should 
continue  in  the  names  of  the  vendors  until  the 
residue  of  the  purchase  money  was  paid,  when 
they  promised  to  deliver  to  the  plaintiff  the 
register  and  a  regular  bill  of  sale.  The  plaint- 
iff remained  in  possession  of  the  vessel  from 

*Packard  v.  Hill,  2  Wend.  Rep.,  411 ;  Chanoine  v. 
Fowler,  3  Wend.  Rep.,  173;  Church  v.  Hubbart,  2 
Cranch,  236 ;  Lincoln  v.  Battelle,  6  Wend.  Rep.,  475. 


the  day  of  purchase  until  the  time  of  the  in- 
surance and  subsequent  loss.  During  the  voy- 
age insured,  the  Betsy  was  captured  by  a 
French  privateer,  and  carried  into  Guada- 
loupe,  and  there  condemned  as  enemy's  prop- 
erty. Depositions,  taken  under  a  commission, 
were  introduced  on  the  part  of  the  defendants, 
to  prove  that,  by  the  statutes  of  Great  Britain, 
a  British  vessel  could  not  be  lawfully  trans- 
ferred from  one  British  subject  to  another,  so 
as  to  enjoy  all  the  advantages  of  a  British  ves- 
sel, without  a  new  register  in  the  name  of  the 
purchaser. 

The  defendants'  counsel  moved  for  a  non- 
suit, which  being  overruled,  they  then  called 
on  the  plaintiff  to  produce  two  papers  under  a 
notice  for  that  purpose,  one  called  a  bottomry 
bond,  and  the  other  an  affidavit  of  the  plaint- 
iff, which  had  been  exhibited  to  the  defend- 
ants among  the  preliminary  proofs.  These 
papers  were  delivered  to  the  defendants'  coun- 
sel, who,  after  examining  them,  declined  read- 
ing them  in  evidence,  upon  which  they  were 
read  by  the  plaintiff's  counsel.  The  reading 
was  objected  to  on  the  part  of  the  defendants, 
but  allowed  by  the  judge.  It  appeared  that 
the  plaintiff,  on  the  24th  of  May,  1800,  had 
executed  an  instrument  of  mortgage  on  the 
Betsy  and  her  car yo,  at  Charleston,  to  Messrs. 
A.  and  J.  M'Clure'of  *that  place,  for  [*387 
$1,075.15,  advanced  by  them  for  necessary  re- 
pairs and  expenses.  The  instrument  contained 
a  clause  authorizing  Messrs.  M'Clure  to  get 
the  vessel  insured  for  $2,000  on  account  of  the 
plaintiff,  which  they  were  to  receive  in  case  of 
the  loss  of  the  vessel  ;  they  accordingly  had 
the  insurance  effected  in  New  York,  in  the 
name  of  the  plaintiff,  for  that  sum.  It  ap- 
peared, also,  from  the  plaintiff's  affidavit,  that 
a  prior  insurance  on  the  vessel  had  been  made 
at  Kingston,  for  $3,000,  which  had  been  paid, 
and  that  the  vessel  had  cost  the  plaintiff  seven 
thousand  four  hundred  dollars,  including  re- 
pairs, which  was  said  to  be  her  value. 

The  judge,  in  his  charge  to  the  jury,  was  of 
opinion  that  the  plaintiff  had  an  insurable  in- 
terest in  the  vessel ;  that,  as  between  the  as- 
surer and  assured,  it  was  not  essential  that  the 
transfer  of  the  property  should  have  been 
according  to  the  forms  of  the  British  statutes  ; 
that  the  plaintiff,  being  the  purchaser,  and  in 
possession,  and  having  paid  the  consideration 
money,  had,  at  least,  an  equitable  interest. 
But  he  left  it  to  the  jury  to  decide  whether  the 
plaintiff  was  in  possession  of  the  vessel,  as  mas- 
ter merely  under  the  former  owner,  or  as  mas- 
ter and  owner.  He  further  stated  that  the 


NOTE.— Marine  Insurance.  1.  Insurable  interest 
— Effect  of  bottomry  bond  on  owner's  interest.  2. 
Valued  policies— Prior  insurance.  3.  Evidence- 
Method  of  pi-oof  of  foreign  lands. 

A  bottomry  bond  goes  to  its  extent,  to  reduce  the 
ou'iier's  interest,  but  he  has  an  insurable  interest  un- 
less the  ship  is  bottomed  for  an  amount  equal  to,  or 
greater  than  the  value.  Smith  v.  Williams,  2  Cai. 
Cas..  110,  note ;  rev'g,  2  Cai.,  13 ;  Read  v.  Mut.  Ins. 
Co.,  3  Sand.,  54.  But  see  Higginson  v.  Ball,  13 
Mass.,  96. 

A  bottomry  interest  is  only  insurable  eo  nomine. 
A  general  insurance  does  not  cover  it.  Robertson 
v.  United  Ins.  Co.,  2  Johns.  Cas.,  250,  note :  Cheriot 
v.  Barker,  2  Johns.,  346 ;  Jennings  v.  Ins.  Co.  of  Pa., 
4  Binn.,  244 ;  Glover  v.  Black,  3  Burr.,  1394 ;  1  W. 
Black.,  422. 

Valued  policies.  For  general  discussion,  see  Davy 
v.  Hallett,  3  Cai.,  16,  note. 
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Prior  insurances.  "  It  is  difficult,  if  not  impossi- 
ble, to  deduce  from  the  adjudicated  cases,  clear  and 
well  defined  rules  to  determine  the  effect  of  valua- 
tions, where  there  are  prior  insurances  or  amounts 
have  been  paid  upon  other  policies.  In  England  a 
loss  is  paid  proportionally  by  the  different  sets  of 
underwriters,  and  not  according  to  priority  as  in 
this  country."  Parsons  Mar.  Ins.,  Vol.  I.,  263,  n.  2, 
citing  Bonsfield  v.  Barnes,  4  Campb.,  228 ;  Irving  v. 
Richardson,  1  Moody  &  R.,  153 :  2  B.  &  Ad.,  193 ;  the 
above  case  of  Kenny  v.  Clarkson  ;  Watson  v.  Ins. 
Co.  of  N.  A.,  3  Wash.  C.  C.,  1 ;  Murray  v.  Ins.  Co.  of 
Pa.,  2  Wash.  C.  C.,  186;  Kane  v.  Com.  Ins.  Co.,  8 
Johns.,  229;  Minturn  v.  Col.  Ins.  Co.,  10  Johns.,  75  ; 
McKinn  v.  Phoenix  Ins.  Co.,  2  Wash.  C.  C.,  89 ;  Pleas- 
ants  v.  Md.  Ins.  Co.,  8  Cranch,  55. 

See,  also,  Parsons  Mar.  Ins..  Vol.  I.,  263-269. 

Proof  of  foreign  lands.  See  Hill  v.  Packard,  5 
1  Wend.,  375,  note. 
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right  to  insure  was  not  taken  away  by  the  in- 
strument of  bottomry,  which,  however,  was 
not  technically  a  bottomry  bond  ;  that  the 
plaintiff  had  an  iusurable  interest  beyond  the 
amount  of  the  bond  ;  and  that  the  value  of  the 
vessel  was  a  question  for  the  jury  to  determine; 
that,  by  the  terms  of  the  policy,  all  prior  insur- 
ances were  to  be  deducted,  and  the  defendants 
having  resorted  to  the  plaintiff's  affidavit,  in 
order  to  show  such  prior  assurance,  the  whole 
must  be  taken  together  ;  that,  though  the  ves- 
sel cost  $3,000,  it  did  not  appear  what  was  her 
condition  at  the  time  of  purchase,  nor  what 
repairs  had  been  made,  and  she  might  have 
been  worth  much  more  at  the  time  of  insur- 
ance. 

The  points  raised  for  the  consideration  of 
the  court  were:  1.  That  the  plaintiff  had  not 
IJ88*]  an  insurable  interest.  *2.  The  inter- 
est intended  to  be  insured  was  a  bottomry  in- 
terest, and  ought  to  have  been  specified  in  the 
policy.  3.  That  the  judge  misapprehended 
the  law  in  allowing  the  paper  produced,  on 
notice  from  the  defendant,  and  not  used  by 
him,  to  be  read  in  evidence,  without  proof. 
That  the  jury  was  misled  by  his  not  stating  to 
them  that  they  were  not  bo'und  to  believe  the 
whole  of  the  master's  affidavit.  4.  The  ver- 
dict was  against  evidence,  as  there  was  no  in- 
surable interest  beyond  the  prior  insurance, 
and  existing  liens  on  the  vessel. 

Mr.  Pendleton,  for  the  defendants.  This 
being  a  British  vessel,  the  court  must  look  to 
the  laws  of  Great  Britain  relative  to  that  spe- 
cies of  property.  It  is  one  of  those  questions 
which  are  to  be  decided  by  the  laws  of  a  for- 
eign country,  whenever  they  can  be  ascer- 
tained. To  constitute  an  iusurable  interest,  it 
must  be  such  an  interest  as  can  be  transferred 
to  the  insurer,  so  as  to  enable  him  to  obtain  the 
benefit  of  salvage.  It  will  be  said,  however, 
that  the  plaintiff,  by  the  agreement  of  pur- 
chase, had  an  equitable  interest  ;  but  by  the 
law  of  Great  Britain,  no  transfer  of  any  prop- 
erty whatever  in  a  vessel  can  be  made,  unless 
by  a  bill  of  sale,  pursuant  to  the  Registering 
Act,  as  it  is  called.  Every  bill  of  sale  or  instru- 
ment of  transfer,  must  recite  the  register, 
otherwise  it  is  absolutely  nnll  and  void.  The 
vendee  has  neither  a  title  at  law,  nor  in  equity. 
(3  Term  Rep.,  407,  RoUeston  v.  Hibbert ;  3 
Brown's  C.  C.,  571,  Hibbert  v.  Rotteston  ;  5 
Term  Rep.,  711,  Camden  v.  Anderson.)  If, 
therefore,  the  rights  of  the  plaintiff,  in  rela- 
tion to  the  vessel,  are  to  be  decided  according 
to  the  laws  of  Great  Britain,  it  is  clear  that  he 
had  no  insurable  interest.  By  the  Registering 
Act  of  the  United  States,  if  the  vendor  omit  to 
recite  the  register  in  the  bill  of  sale,  it  is  not, 
therefore,  void.  The  vessel  is  merely  deprived 
of  certain  privileges  in  relation  to  the  revenue. 
She  remains  subject  to  the  duties  paid  by  for- 
eign ships.  It  may,  perhaps,  be  said  that  this 
is  a  matter  of  revenue,  and  that  the  court  do 
not  look  to  the  revenue  laws  of  foreign  coun- 
tries or  enforce  them.  But  this  must  be  in- 
tended no  further  than  that  our  courts  will  not 
lend  their  aid  to  the  collection  of  the  revenues 
38J)*]  of  *another  country.  The  rule  does 
not  apply  to  questions  of  property.  The 
plaintiff  had  no  complete  title  until  he  had  paid 
all  the  consideration  money. 
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2.  It  appears  from  the  testimony  that  it  was 
the  intention  of  the  plaintiff  to  make  a  bot- 
tomry ;  and  that  Messrs.  M'Clure  were  directed 
to  insure  so  as  to  cover  the  amount  advanced. 
The  nature  of  the  interest  ought  to  have  been 
declared  and  specifically  insured  ;  and  whether 
it  were  a  bottomry  or  mortgage,  if  the  party 
mean  to  insure  it  as  such,  the  nature  of  the 
interest  should  have  been  specified  in  the 
policy." 

8.  From  the  manner  in  which  this  instru- 
ment came  before  the  jury,  a  general  question 
arises,  whether  the  party  who  has  given  notice 
to  the  other  to  produce  a  paper  at  the  trial  of 
a  cause  is  bound  to  read  it  when  produced.  In 
the  case  of  Sayer  v.  Kitchen  (1  Espinasse's- 
Cases,  210),  the  defendant  gave  notice  to  the 
plaintiff  to  produce  his  books,  and  called  for 
them  at  the  trial.  Lord  Kenyon  said  that  this- 
did  not  make  the  books  evidence  to  the  jury, 
if  the  party  who  called  for  them  did  not  choose 
to  use  them.  The  case  of  Lawrence  &  Whitney 
v.  Van  Home  &  Clarkson  (1  Caines,  277), 
though  not  decisive,  bears,  bears  some  resem- 
|  blance  to  this  question.  The  party  called  for 
|  a  paper  pursuant  to  a  notice  to  produce  it ;  the 
j  other  side  objected  to  his  inspecting  it,  unless 
|  he  consented  to  read  it  in  evidence,  and  the 
I  objection  was  thought  sufficient.  Again, 
where  an  instrument  is  called  for  and  read, 
and  part  is  in  favor  and  part  against  the  per- 
son introducing  it,  though  the  whole  must  go 
to  the  jury,  they  still  must  weigh  the  credit  of 
it,  and  may  believe  or  reject  it,  according  as  it 
is  confirmed  or  disproved  by  other  testimony. 
4.  The  court  cannot  go  beyond  the  policy  to- 
ascertain  the  value  of  the  vessel.  In  the  pres- 
ent policy  she  was  valued  at  $2,000.  and  there 
was  a  prior  insurance  for  $3.000.  If  the  valua 
tion  be  conclusive,  extrinsic  evidence  cannot 
be  resorted  to  for  the  purpose  of  proving  a 
greater  value.  The  property  having  been  f ullv 
covered  by  the  *prior  insurance,  ac-  [*39(> 
cording  to  the  clause  in  the  present  policy, 
nothing  was  due  to  the  plaintiff,  and  he  ought 
to  have  been  nonsuited  at  the  trial. 

Messrs.  Erertson  and  Benson,  for  the  plaint- 
iff. 1.  As  the  whole  question  is  made  to  turn 
on  the  laws  of  Great  Britain,  in  relation  to  the 
transfer  of  ships,  it  is  necessary  to  inquire 
what  evidence  is  now  before  the  court  of  the 
existence  of  those  laws.  It  is  the  testimony  of 
a  few  merchants.  But  can  the  court  admit 
the  laws  of  a  foreign  country  to  be  proved  in 
this  manner  ?  It  has  been  expressly  decided 
by  the  British  courts  that  foreign  laws  could 
not  be  proved  by  this  kind  of  parol  testimony- 
(3  Espinasse's  Cases,  p.  58,  Boehtinck  v.  Schnei- 
der; 4  Espinasse's  Cases,  75,  HuUe  v.  Height- 
man;  Marshall,  600.)  If  this  evidence  cannot 
be  received,  then  the  objection  as  to  the  Brit- 
ish statutes  is  of  no  avail. 

2.  But  the  plaintiff  had  an  insurable  inter- 
est. Admitting  the  British  act  to  be  as  stated, 
still  the  plaintiff  might  abandon  and  transfer 
his  interest  to  the  insurers,  and  the  property 
would  pass,  though  not  with  the  character  and 
privileges  of  a  British  ship ;  for  it  is  begging 

1.— See  Robertson  &  Brown  v.  The  United  Ins.  Co. 

(2  Johns.  Cases,  250).    An  insurance  on  a  vessel  will 

I  not  cover  a  bottomry  interest  unless  expressly  men— 

I  tioned  in  the  policy.   Williams  v.  Smith,  2  Caines,  19- 
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the  question  to  say  the  plaintiff  could  not  aban- 
don. Abandonment  affords  no  criterion  as  to 
the  right  to  insure.  (3  Bos.  &Pull.,  95,  Lucena 
v.  Crawford.)  The  vessel,  the  hulk,  the  thing 
itself,  belonged  to  the  plaintiff,  was  in  his  pos- 
session, and  could  be  transferred  and  deliv- 
ered by  him.  But  it  is  enough  for  the  pur- 
poses of  this  action,  if  the  plaintiff  had  an 
equitable  interest.  The  courts  of  Great  Brit- 
ain, from  reasons  of  just  policy,  may  carry 
rigidly  into  effect  all  the  laws  relative  to  navi- 
gation and  revenue ;  but  this  court,  sitting 
here,  and  between  these  parties,  is  not  bound 
by  any  motives  or  principles  of  that  nature. 
The  commercial  and  local  regulations  of  a  for- 
eign country  are  never  rigidly  enforced.  The 
lex  loci  is  not  applied  to  destroy  a  bonafide  con- 
tract, though  it  may  serve  to  modify  it.  The 
British  statute  is  merely  to  confer  privileges  on 
British  ships.  (Abbott,  51.)  A  policy  of  in- 
surance made  in  violation  of  the  revenue  laws 
of  a  foreign  country  will  be  supported  ;  for 
no  country  pays  any  regard  to  the  revenue 
laws  of  another.  (Marshall,  51,  53,  390  ;  Cow- 
per,  343,  ante,  p.  94 ;  Randall  v.  Rensselaer.) 
391*]  *A  debt  which  arises  in  consequence 
of  an  article  insured,  and  which  would  have 
given  a  lien  on  it,  may  be  insured.  (Marshall 
218.)  So  a  contingent  and  reasonable  expec- 
tation of  interest  is  sufficient  to  entitle  the 
party  to  insure.  (Marshall,  219.)  The  fact 
of  possession  by  the  plaintiff,  with  the  other 
circumstances  of  ownership,  is  sufficient 
proof,  without  any  written  documents,  to 
support  this  action.  (4  East,  136,  137,  Rob- 
ertson v.  Prench;  2  Marshall,  611.)  In  cases 
of  insurance,  it  is  not  requisite  to  make  out  a 
regular  title  with  perfect  exactness.  It  is  not 
necessary  that  the  plaintiff  should  have  any 
beneficial  interest ;  for  a  mere  agent,  trustee, 
or  consignee  may  insure.  (3  Bos.  &  Pull., 
75,  Lucena  v.  Craioford.)  Putting  out  of  view, 
therefore,  the  British  statute,  the  plaintiff  has 
a  complete  insurable  interest.  Besides,  it  may 
be  observed,  that,  this  being  a  valued  policy, 
the  same  strict  proof  of  interest  is  not  required 
as  if  it  were  open. 

3.  It  is  objected  that  this  was  a  bottomry  in- 
terest, and  ought  to  have  been  insured  specifi- 
cally as  such.     The  instrument  produced  is 
not  a  bottomry  bond  (Marshall,  651),  but  a 
mere  mortgage.     If  the   party  will  fish  for 
proof,  by  calling  for  papers,  they  ought  to 
be  read  in  evidence.     But  if  the  paper  be  con- 
sidered as  not  properly  in  evidence,  then  there 
is  no  proof  whatever  of  any  interest  of  that 
nature. 

4.  It  does  not  appear  that  the  other  insur- 
ance was,  in  fact,  prior  to  this  policy  ;  but  if 
it  were  so,  the  sum  inserted  in  the  policy  is 
not  conclusive  evidence  of  the  value  of  the 
vessel.     It  is  a  mere  valuation  of  the  interest  j 
or  portion  which  the  party  wishes  to  insure, 
and  does  not  preclude  proof  that  the  vessel 
•was  of  greater  value. 

Mr.  Haruon,  in  reply.  1.  All  property  is 
the  creature  of  the  country  to  which  it  belongs, 
and  no  man  can  claim  a  title  to  it  different 
from  that  which  the  laws  of  the  country  con- 
fer. This  applies  to  personal  as  well  as  to  real 
property.  The  plaintiff  declares  himself  to  be 
the  owner  of  a  British  vessel,  and  describes 
her  as  such.  The  obvious  meaning  of  this  de- 
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scription  is,  that  he  is  the  owner  according  to 
the  laws  of  Great  Britain.  If,  therefore,  ac- 
cording *to  those  laws,  he  had  no  in-  [*392 
surable  interest,  he  ought  not  to  recover  here  ; 
for  he  is  bound  to  prove  his  ownership  accord- 
ing to  his  declaration;  and  the  case  shows  that 
the  laws  of  Great  Britain  were  an  object  of  in- 
quiry. There  is  no  injustice  in  deciding  on 
this  point  according  to  the  laws  of  that  coun- 
try. The  plaintiff  will  be  entitled  to  a  return 
of  premium.  It  is  the  same  as  if  no  contract 
had  ever  been  made.  Though  evidence  of 
the  laws  of  a  foreign  country  is  not  to  be 
taken  ffom  any  witness  that  may  be  picked 
up  in  the  street,  will  it  be  said  that  document- 
ary evidence  is  indispensably  requisite  in  every 
case,  and  that  exemplifications  of  British  acts 
of  Parliament  must  be  obtained  ?  If  there  be 
no  documentary  evidence,  the  best  evidence 
that  the  nature  of  the  case  admits  is  sufficient. 
It  is  well  known  that  by  Lord  Hawkesbury's 
Act,  as  it  is  called,  every  bill  of  sale  of  a 
British  ship  must  recite  the  register,  otherwise 
it  is  a  perfect  nullity  ;  no  property  is  transfer- 
red; and  the  purchaser  may  recover  his  money 
back.  In  the  case  of  Camden  v.  Anderson  (5 
Term  Rep.,  709),  the  arguments  of  the  plaint- 
iff's counsel  were  the  same  as  those  now  urged 
in  behalf  of  the  present  plaintiff ;  yet  Lord 
Kenyon  was  of  opinion,  that  since  that  act  no 
title  whatever,  either  legal  or  equitable,  could 
be  transferred  by  such  an  imperfect  bill  of  sale. 

It  is  true  that  possession  is  prima  facia  evi- 
dence of  property.  But  it  is  only  presump- 
tive evidence  ;  and  the  rule  is,  stabitur  prce- 
sumptioni  donee  probelur  in  amtrarium.  This 
is  not  a  mere  wagering  policy,  but  a  real  inter- 
terest  is  represented  to  the  defendants.  Sup- 
pose the  vessel  taken  by  the  French,  and  re- 
captured by  the  British,  there  would  be  a  res- 
titution on  payment  of  salvage.  To  whom  ? 
To  the  original  British  owners.  So  that,  on. 
an  abandonment  in  such  a  case,  the  assured 
would  lose  all  the  benefit  of  a  restoration  of 
the  vessel.  If  the  plaintiff  could  abandon  no 
beneficial  interest,  ought  he  to  be  allowed  to 
claim  the  benefit  of  a  contract  made  under  the 
appearance  and  representation  of  a  transfera- 
ble property  ?  If  the  plaintiff  had  *dis-  [*393 
closed  the  exact  situation  of  the  property,  the 
contract  would  have  been  fair.  A  reference 
is  not  made  to  the  laws  of  Great  Britain  to  de- 
stroy the  contract,  but  merely  to  show  that 
there  was  no  contract. 

2.  The  evidence  of  the  existence  of  a  bot- 
tomry, independent  of  the  paper  produced,  is 
as  strong  as  that  which  existed  in  the  case  of 
Robertson,  referred  to  in  William*  v.  Smith. 
Several  witnesses  speak  of  a  bottomry  bond, 
and  it  appears  to  have  been  indorsed  on  the 
register.  The  calling  for  the  instrument  did 
not  make  it  evidence.  If  a  party  files  a  bill  in 
chancery  for  a  discovery,  the  defendant  in  his 
answer  may  set  forth  what  is  false  as  well  as 
what  is  true;  and  if  he  were  bound  to  read  the 
answer  as  evidence,  his  rights  may  be  defeated 
by  the  acts  of  the  opposite  party.  He  may 
offer  it  in  evidence  or  not ;  but  if  he  does  pro- 
duce it,  the  whole  must  be  read.  On  account 
of  the  expense  aud  delay  attending  bills  of 
discovery,  the  practice  of  calling  for  papers 
has  been  introduced,  and  it  ought  to  be  gov- 
erned by  the  same  rules.  It  would  be  unrea- 
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sonable  and  unjust  to  make  a  paper  evidence, 
because  it  was  called  for.  The  most  injurious 
consequences  would  result  from  such  a  rule  of 
evidence.  A  party  may  be  surprised  by  the 
paper  produced.  None  of  the  cases  go  the 
length  contended  for  by  the  other  side.  (See 
Peake's  Law  of  Evidence,  ch.  2,  sec.  4,  p.  107, 
109,  2d  ed.,  26.)  Though,  where  a  paper  is 
produced  and  a  part  is  read  the  whole  must  be 
read,  yet  the  jury  are  not  bound  to  credit  the 
whole ;  and,  indeed,  they  ought  to  receive 
such  evidence  with  great  caution.  The  ob- 
jection is,  not  that  the  judge  was  incorrect  in 
leaving  the  whole  to  the  jury,  but*  that  he 
ought  to  have  added  they  were  not  bound  to 
believe  the  whole,  otherwise  they  might  sup- 
pose that  they  were  precluded  from  examining 
into  its  truth. 

3.  The  valuation  of  the  vessel  inserted  in  the 
policy  is  conclusive  on  the  parties.  (Emerigon, 
v'7.").)'  The  practice  is  to  insert  the  real  value, 
though  the  whole  is  not  insured.  In  case  of 
loss,  if  the  vessel  had  oeen  worth  $10,000,  he 
could  not  have  recovered  more  than  $2,000. 
If  the  whole  value,  as  now  pretended,  had 
394*]  been  inserted,  the  defendants  *would 
not,  it  is  probable,  have  underwritten.  If  the 
insurance  at  Jamaica  was  prior  to  the  present 
policy,  there  can  be  nothing  recovered  here. 
That  it  was  prior  is  manifest  from  all  the  evi- 
dence in  the  case. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

It  has  been  objected  that,  by  the  25th  Geo. 
III.,  ch.  60,  the  certificate  of  registry  not  hav- 
ing been  inserted,  the  bill  of  sale  was  utterly 
null  and  void.  It  has  also  been  objected  that 
the  plaintiff  having  given  a  bottomry  bond  to 
A.  «fe  J.  M'Clure,  for  $2,000,  which  sum  they 
•were  authorized  to  get  insured  on  the  vessel, 
there  was  no  insurable  interest  but  the  bot- 
tomry. With  respect  to  the  effect  of  the 
British  statute,  it  is  a  sufficient  answer  to  ob- 
serve that  it  has  been  proved  only  by  parol ; 
for  though  courts  of  law  will  receive  evidence 
of  the  common  law  from  intelligent  persons  of 
the  country  whose  laws  are  to  be  proved,  I 
think  there  exist  strong  reasons  against  such 
proof  of  foreign  statutes,  and  this  distinction, 
undoubtedly,  prevails  in  the  English  courts.1 
All  the  evidence  in  the  case  shows  manifestly 
that  the  plaintiff  had  a  reasonable  and  almost 
certain  expectation  of  procuring  all  the  muni- 
ments necessary  to  give  him  a  title  even  under 
the  British  statute ;  he  had  paid  nearly  two 
thirds  of  the  amount  of  the  purchase  money, 
he  had  the  full  dominion  of  the  vessel,  and, 
according  to  the  cases  of  Le  Cras  v.  Hughe*, 
and  Grant  v.  Parkinson  (Marshall,  84,  111, 
219),  his  interest,  independent  of  the  ques- 
tion arising  on  the  bottomry,  was  insurable. 

That  a  bottomry  interest  cannot  be  insured 
but  en  nomine,  has  been  decided  in  this  court  ;* 
the  M'Clures,  therefore,  could  not  have  been 
otherwise  insured.  The  case  of  WiHiams  v. 
Smith  (2  Caines,  14)  is  directly  against  the 
objection  raised  here.  In  that  case  a  vessel 
was  insured  after  being  bottomed,  and  it  was 

1.— Delafleld  v.  Hand,  3  Johns.  Rep.,  310;  Henry 
v.  Adey,  13  East,  221. 

2.— Robertson  &  Brown  v.  The  United  Ins.  Co.,  2 
Johns.  Cases,  256. 

186 


holden  that  the  bottomry  did  not  take  away 
the  right  to  effect  an  insurance  for  the  owner. 
The  circumstance  of  ignorance  in  Willi;un-~ 
of  the  giving  the  bottomry  when  the  insurance 
was  effected,  could  have  had  no  influence  on 
the  question.  The  plaintiff,  then,  in  my  judg- 
ment, had  an  insurable  interest. 

*The  opinion  I  have  already  express-[*395 
ed  on  the  bottomry  renders  it  unnecessary  to 
examine  the  second  objection,  because  I  have 
gone  on  the  principle  that  there  was  a  bot- 
tomry, when,  if  the  paper  read  by  the  plaintiff 
without  proof,  were  evidence,  there  appears 
to  have  been  none.  I  must  not,  however,  be 
understood  as  sanctioning  the  course  adopted 
at  the  trial,  in  admitting  the  paper  to  be  read 
without  proof,  because  notice  had  been  given 
to  produce  it,  and  it  had  been  called  for  and 
perused.  The  case  of  Lairrence  &  Whitney  v. 
Van  Home  &  Clarkwn  (1  Caines,  276)  settles 
nothing  ;  the  then  Chief  Justice  expressing  no 
decided  opinion  on  the  question,  and  the  rest 
of  the  court  were  equally  divided.  It  appears 
to  me  that  the  notice  to* produce  a  paper,  and 
calling  for  its  inspection,  ought  to  be  consider- 
ed as  analogous  to  a  bill  for  discovery,  where 
most  certainly  the  answer  is  not  evidence  but 
for  the  adverse  party.3  I  think  it  our  duty  to 
adopt  such  a  course  as  will  not  needlessly 
drive  parties  into  equity  for  discovery  ;  I  men- 
tion thus  much,  that  we  may  not  be  misunder- 
stood on  this  point  of  practice. 

I  can  preceive  no  impropriety  in  the  judge's 
charge  in  saying,  "  As  the  defendants,  for  the 
purpose  of  showing  such  prior  insurances, 
have  resorted  to  the  plaintiff's  affidavit,  the 
whole  of  it  must  be  taken  together."  The 
soundness  of  that  position  has  not  been  con- 
troverted ;  but  the  counsel  supposed  that  it 
ought  to  have  been  also  observed  that  the  jury 
were  not  bound  to  believe'that  part  of  it  which 
stated  that  the  vessel,  when  she  sailed  on  the 
voyage  insured,  was  worth,  and  had  cost 
$7,000.  If  verdicts  were  to  be  set  aside  because 
the  judge,  in  delivering  a  charge,  omitted 
comments  which  might  have  been  proper, 
there  are  but  few  verdicts  that  would  stand  the 
test.  It  is  difficult  to  believe  that  the  jury 
could  have  understood  the  judge  that  they 
were  to  believe  every  part  of  the  affidavit  ;  but 
that  they  might  believe  it  or  not,  in  their  dis- 
cretion. 

With  respect  to  the  last  point,  it  appears 
that  there  was  a  prior  insurance  to  the  amount 
of  $3,000.  The  bottomry  is  stated -by  Mitchell 
to  be  $2,000,  and  the  value  of  the  vessel 
«$7,000.  What  was  the  rate  of  premi-  [*396 
urns  does  not  appear.  If  these  sums  be  added 
to  the  probable  premiums,  there  would  remain 
a  sufficient  sum  to  warrant  this  insurance,  had 
it  been  an  insurance  on  interest.  That  this 


3.— The  cases  of  King  v.  Inhabitants  of  Middle- 
zoy  (2  Term  Rep.  41),  and  Thompson  v.  Jones  & 
Passe]  v.  Godsall,  there  cited,  Bowles  v.  Langworthy 
(5  Term  Rep..  36fl),  Wharam  v.  Routledge  (5  Esp. 
Cases,  235),  and  in  support  of  the  rule  as  laid  down 
by  the  judges  in  the  cases  of  Lawrence  &  Whitney 
v.  Van  Home  &  Clarkson  (1  Caines,  277).  But  in  the 
case  of  Gordon  v.  Secretan  (8  East,  548),the  rule  was 
said  to  have  lx?en  since  overruled,  and  was  denied 
altogether :  and  it  was  held  that  the  production  of 
an  instrument  at  the  trial  pursuant  to  notice,  did 
not  supersede  the  necessity  of  proving  it.  See, 
also,  Sayre  v.  Kitchen,  1  Esp.,  209,  and  see  2  Evans' 
Pothier.  187, 
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was  a  valued  insurance  at  $2,000,  cannot  affect 
the  question  ;  the  valuation  is  only  conclusive 
between  the  parties  to  this  policy.  The  only 
evidence  that  the  valuation  of  this  vessel 
was  $7,000  is  derived  from  the  plaintiff's  affi- 
davit, which,  it  must  be  remembered,  was 
read  by  the  defendant  to  the  jury,  who,  it 
seems,  believed  that  fact.  I  see  no  reason  to 
differ  from  the  conclusions  drawn  by  the  jury, 
and  am,  therefore,  of  opinion  that  a  new  trial 
ought  not  to  be  granted. 

Judgment  for  the  plaintiff . 

Proof  of  foreign  laws.  Cited  ln~3  Wend.,  177 ;  5 
Wend.,  389  ;  6  Wend.,  483. 

Insurance.  Cited  in— 9  Wend.,  409 ;  12  Wend.,  512 ; 
14  Wend.,  464;  16  Wend.,  392;  7  How.  Pr.,  345. 


FRANKLIN 

». 

LOW  AND   SWARTWOUT,    Administrators 
of  BAUMAN. 

Liability  of  Postmaster  for  Theft  by  His  Clerk  — 
Liability  of  His  Executors. 

No  action  will  lie  against  the  executors  or  admin- 
istrators of  a  postmaster  for  bank  notes  stolen  by 
one  of  his  clerks  out  of  a  letter  delivered  at  the  post- 
office.  Could  an  action  be  maintained  against  the 
postmaster  himself  ,  if  living?  Quaere. 

Citations-3  Wils.,  429,  443;  1  Bos.  &  Pull.,  404;  1 
East,  10(5;  6  T.  R.,  125:  1  Salk.,  282;  Cowp.,  371;  T. 
Raym.,  72  ;  1  Ld.  Raym.,  646  ;  1  Johns.,  37. 


was  an  action  of  assumpsit  for  money 
-L  had  and  received  by  the  intestate.  Plea, 
general  issue.  The  cause  was  tried  at  the 
New  York  sittings,  the  23d  April,  1805,  before 
Mr.  Justice  Thompson,  when  the  jury,  by  con- 
sent, found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  following 
case. 

On  the  13th  day  of  May,  1803,  the  agent  of 
the  plaintiff  put  into  the  postoffice,  at  New 
York,  a  letter  directed  to  the  plaintiff  at 
Providence,  in  the  State  of  Rhode  Island, 
where  he  resided,  containing  eight  hundred 
dollars,  in  bank  notes  issued  by  the  Bank  of 
the  United  States.  At  that  time,  and  long 
before  and  afterwards,  Sebastian  Bauman,  the 
deceased  intestate,  was  the  postmaster  at  New 
York,  and  had  the  charge  of  the  postoffice  in 
that  city.  On  the  13th  day  of  May,  and  before 
that  time,  one  Burlridge  was  employed  by 
Bauman  as  a  clerk  in  the  postoffice,  and  wa"s 

NOTE.—  An  action  will  not  be  against  the  repre- 
sentatives of  a  deceased  postmaster  for  money 
feloniously  taken  out  of  a  letter  by  one  of  his 
clerks.  Franklin  v.  Low,  supra  ;  Schroyer  v.  Lynch, 
8  Watts  (Pa.),  453  ;  Bolan  v.  Williamson,  2  Bay  (S. 
C.),  551. 

The  doctrine  to  be  gathered  from  the  authorities 
seem  to  be  that  a  postmaster  is  liable  to  an  individ- 
ual for  the  negligence  or  default  of  a  mere  assistant 
employed  by  hini,  not  sworn.  He  is  not,  however, 
liable  for  such  acts  of  a  sworn  deputy  or  assistant. 
See  Bishop,  v.  Williamson,  11  Me.  (2  Fairf.),  495; 
Christy  v.  Smith,  23  Vt.,  663;  Danforth  v.  Grant,  14 
Vt.,  283  ;  Coleman  v.  Frazier,  4  Rich.,  146  ;  TJ.  S.  v. 
Pearce,  2  McLean,  14;  Wiggins  v.  Hathaway,  6 
Barb.,  632. 

The  same  principle  applies  to  a  mail  carrier. 
Hutchins  v.  Brackett,  22  N.  H.,  252;  Conwell  v. 
Voorhees,  13  O.,  523  ;  Sawyer  v.  Corse,  17  Grat-t.,  230. 
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hired  and  paid  by  him  ;  and  on  the  same  day 
the  letter  was  broken  open,  and  the  money 
embezzled  by  Burlridge. 

*Bauman  was  appointed  postmaster  [*397 
of  the  city  of  New  York  by  the  Postmaster- 
General  o"f  the  United  States.  All  the  post- 
masters received  from  the  Postmaster-General, 
with  their  appointments,  printed  instructions 
for  the  government  of  their  respective  offices. 
In  the  instructions  given  to  the  intestate,  it 
was  directed  that  every  assistant  and  clerk 
employed  in  the  postoffice,  should  take  an  oath 
for  the  faithful  performance  of  the  duties 
required  of  him,  which  was  to  be  certified  and 
sent  to  the  Postmaster-General ;  and  that  the 
postmaster  was  to  be  answerable  for  the  fidelity 
and  care  of  every  person  employed  by  him  ; 
and  he  was  to  suffer  no  person, unless  employed 
by  him,  to  inspect  or  handle  any  letters,  news- 
papers or  other  articles  which  might  come  under 
his  charge.  The  intestate  took  no  bond  or  other 
security  from  the  said  clerk  for  the  faithful 
execution  of  his  duty  ;  nor  did  it  appear  from 
any  evidence  offered,  that  he  had  taken  the 
oath  of  office  prescribed  by  the  instructions  of 
the  Postmaster-General. 

It  was  agreed  that  in  case  the  court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  then  a  judgment  of  nonsuit  should 
be  entered  ;  otherwise  the  verdict  was  to  stand, 
and  the  plaintiff  to  be  entitled  judgment. 
No  objection  was  to  be  made  to  the  form  of 
action. 

Mr.Bogert,  for  the  plaintiff.  The  present  is 
a  case  of  the  first  impression,  arising  under  the 
act  of  Congress  for  the  establishment  of  the 
postoffice.  Two  'cases  have  been  decided  in 
England  which  may  be  thought  applicable  to 
the  present  :  that  of  Lane  v.  Cotton  (1  Ld. 
Raym.,  646),  decided  in  the  time  of  Chief 
Justice  Holt :  and  that  of  Whitefield  v.  Lord 
Despencer  (Cowp.,  754),  decided  by  Lord  Chief 
Justice  Mansfield.  The  correctness  of  those 
decisions  may  not  only  be  questioned,  but  it 
will  be  found,  on  comparison,  that  there  is  a 
material  difference  between  them  and  the  one 
now  before  the  court.  In  England,  by  the 
statute  of  9  Anne,  for  erecting  a  general  post- 
office,  a  Postmaster-General  is  appointed  by 
patent,  who  is  required  to  appoint  inferior 
officers;  *clerk,  sorters,  &c.  All  the  [*398 
inferior  officers  are  appointed  in  the  king's 
name,  give  security  to,  and  are  paid  by,  the 
receiver-general,  and  not  by  the  Postmaster- 
General,  who  is  expressly  exempted  by  the  act 
from  any  responsibility  for  the  officers  so 
appointed,  being  liable  only  for  his  own  volun- 
tary defaults  and  misfeasances.  Those  inferior 
officers  are,  therefore,  the  servants  and  agents 
of  the  government.  By  the  act  of  Congress, 
the  postmasters,  or  deputies  of  the  Postmaster- 
General  are  not  obliged  to  employ  clerks,  or 
sorters,  of  letters.  If  the  postmaster  employ 
|  clerks  in  his  office,  he  must  pay  them  ;  they 
I  are  his  servants  ;  there  is  no  privity  between 
I  them  and  the  Postmaster-General,  or  thegov- 
|  ernment.  By  his  instructions  it  is  expressly 
!  stated  that  he  alone  is  to  be  answerable  for  the 
conduct  of  the  persons  he  may  think  proper 
to  employ.  He  is  required  only  to  administer 
an  oath  "to  such  persons  previous  to  their 
entering  on  the  discharge  of  their  duties.  His 
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clerks,  therefore,  must  be  considered  as  ordi- 
nary servants,  to  whom  he  pays  wages,  and  for 
whose  conduct  he  is  responsible  as  in  other 
cases.  They  give  no  security  to  government ; 
nor  are  they  paid  by  government.  The 
provisions  or  the  act  of  the  United  States 
(Laws  of  the  U.  S.,  Vol.  IV.,  p.  105,  Cong.  5, 
8e.s8.  2)  are  wholly  unlike  those  found  in  the 
British  statutes  ;  and  decisions  on  the  latter 
ought  not  to  govern  the  determination  of  cases 
arising  on  the  former.  In  the  case  of  Lane  v. 
Cotton,  Lord  Holt  dissented  from  the  rest  of 
the  court,  who  determined  against  the  liability 
of  the  defendant ;  but  the  opinion  of  Holt  has 
been  deemed  by  respectable  writers  the  better 
opinion.  (Jones'  Lfcw  of  Bailments,  110). 
Powys,  J.,  held  that  an  action  would  lie 
against  Breese,  the  receiver  of  letters  in  the 
general  postofflce.  Unless,  therefore,  the 
decisions  of  the  English  court,  though  founded 
on  English  statutes,  are  regarded  as  conclusive 
and  binding  authorities  in  this  case,  the  plaint- 
iff, on  general  principles,  is  entitled  to 
recover. 

An  objection  will,  perhaps,  be  made,  that 
this  suit  will  not  lie  against  executors  or  ad- 
3JM)*]  ministrators.  In  the  case  of  *Hambly 
v.  Trott  (Cowp.,  371),  the  distinction  between 
what  actions  will  survive,  and  what  die  with 
the  person,  is  expressed  with  great  clearness. 
Wherever  the  cause  of  action  is  money  due, 
or  a  contract  to  be  performed,  or  gain,  or 
acquisition  by  the  labor  or  property  of 
another,  or  on  a  promise  expressed  or  implied 
by  the  testator,  the  action  survives  against  his 
executors ;  otherwise,  if  it  be  a  tort,  or  arise 
ex  delicto,  or  supposed  to  be  by  force  or  against 
the  peace.  Here  the  action  is  for  money 
received  by  the  defendant  or  by  his  agent, 
which  is  the  same  thing,  under  an  implied 
contract  to  deliver  it  according  to  its  direction. 
It  is  a  question  of  property.  It  is  agreed  by 
the  case,  that  no  objection  is  to  be  made  as  to 
the  form  of  action,  or  the  pleadings. 

Mr.  Harison,  for  the  defendants.  Whatever 
difference  may  be  found  to  exist  between  the 
English  statute  and  our  act,  it  will  not  vary 
the  merits  of  the  case.  By  the  act  of  the 
United  States,  postmasters  are  appointed  by 
the  Postmaster-General,  take  oaths,  and  give 
bonds,  and  hold  their  offices  during  pleasure, 
as  in  England.  There  may  be  some  difference 
in  regard  to  the  sorters  of  letters.  An  action 
like  the  present  could  not  certainly  be  sustained 
in  England  against  the  Postmaster-General  ; 
and  the  deputy  postmasters  must  be  considered 
as  standing  on  the  same  ground.  The  case  of 
Lane  v.  Cotton  was  against  the  Postmaster- 
General,  for  exchequer  bills  delivered  to  a 
deputy  under  the  act ;  and  three  judges  against 
Holt  decided  that  he  was  not  liable.  Though 
the  great  learning  and  talents  of  the  Lord 
Chief  Justice  entitle  him  to  very  high  and 
merited  respect,  yet  his  name  alone  is  not  to 
outweigh  the  rest  of  the  judges,  supported,  as 
their  decision  is,  by  the  unanimous  opinion  of 
the  court,  in  a  subsequent  case,  as  delivered 
by  Lord  Mansfield.  Powys,  J.,  to  be  sure, 
throws  out  the  idea  that  an  action  would  have 
lain  against  Breese  ;  but  Chief  Justice  Holt 
very  justly  observes,  that  if  Breese  took  out 
4OO*J  the  bills,  he  would  be  *liable  as  a  tort- 
feasor.  Lord  Mansfield,  in  the  case  of  Whit- 
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field  v.  Lord  Dexpencer,  considered  the  law  as 
well  laid  down  in  Lane  v.  Cotton,  in  1701,  and 
as  having  been  acquiesced  in,  and  considered 
as  the  law  by  all  classes  of  people  since  that 
period.  The  circumstance  of  the  office  being 
patent  in  England,  and  the  oaths  and  bonds 
required  can  make  no  difference  in  the  case. 
They  are  matters  merely  between  the  govern- 
ment and  its  agents,  and  intended  as  a  security 
to  the  former  ;  and  are  not  to  be  brought  into 
a  consideration  of  this  question.  The  decisions 
in  England  have  proceeded  on  the  broad  basis 
of  public  policy  and  convenience.  The  most 
convenient  and  the  only  practicable  rule  is, 
that  the  public  officer  should  not  be  answerable 
for  the  misconduct  of  others  ;  leaving  to  the 
parties  injured  their  remedies  against  the  im- 
mediate tortfeasors. 

The  neglect  of  Bauman  to  administer  the 
oath  to  his  clerk  might  render  him  liable  to 
the  government,  but  not  to  third  persons.  The 
instructions,  it  is  true,  say  that  he  shall  be  re- 
sponsible for  the  acts  of  his  servants.  But  to 
whom  ?  To  the  government  ;  not  to  the  rest 
of  the  world.  Further,  it  has  been  decided, 
that  a  steward  or  manager  of  an  estate,  ap- 
pointed by  the  Court  of  Chancery,  was  not 
liable  for  any  damage  done  by  those  employed 
by  him  in  the  service  of  his  principal ;  but 
that  the  action  must  be  brought  against  the  per- 
son who  did  the  injury,  or  the  principal.  No 
action  will  lie  against  the  intermediate  agent. 
(6  Term  Rep.,  411,  Stone  v.  Cartwright.) 

But  admitting  that  Bauman  would  have 
been  liable  in  his  lifetime,  no  action  can  be 
maintained  against  his  administrators.  To 
sustain  assumpsit  for  money  had  and  received 
to  the  use  of  the  plaintiff,  it  ought  to  be  shown 
that  the  money  actually  came  to  the  use  of 
Bauman,  which  is  not  pretended.  Trover 
will  not  lie  ;  and  if  it  be  a  tort  in  Bauman, 
the  right  of  action  died  with  him.  The  plaint- 
iff must  resort  to  the  clerk,  the  immediate 
tortfeasor. 

*Mr.  Hoffma,n,inreply.  The  postmaster[*4O 1 
is  bound  to  forward  all  letters  received  in  his 
office,  and  if  he  fail  to  do  so,  it  is  a  breach  of 
his  duty ;  and  an  action  of  assumpsit  will  lie 
against  him,  on  the  implied  contract,  for  a 
neglect  or  breach  of  his  official  duty.  In  this 
respect,  the  receiving  the  letter  and  money, 
and  not  forwarding  them,  though  by  a  clerk 
in  the  office,  must  be  considered  as  the  act  of 
the  master. 

In  the  case  of  Lane  v.  Cotton,  the  action  was 
brought  against  the  Postmaster-General,  who 
did  not  appoint  or  pay  the  inferior  officers. 
Here  the  action  is  against  a  deputy,  who  ap- 
points and  pays  his  own  servants.  In  En- 
gland all  the  officers  have  fixed  salaries.  In 
this  country  the  deputy  postmasters  are  allow- 
ed a  commission  on  all  letters  received.  They 
have  no  salary,  but  so  much  per  cent,  on  what 
they  receive.  In  England  the  embezzlement 
would  be  felony,  in  which  the  contract  would 
be  merged.  Here  it  is  only  a  misdemeanor. 
On  principles  of  policy,  it  is  of  importance 
that  postmasters  should  be  made  liable,  as  it 
will  render  them  more  vigilant  and  faithful, 
more  careful  in  the  choice  of  their  servants, 
and  more  attentive  to  their  conduct.  On  the 
general  principles  of  law,  in  relation  to  bail- 
ments, there  is  nothing  to  distinguish  this  case 
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from  that  of  any  carrier  for  hire.  If  a  private 
individual  should  set  up  a  postofflce,  and  un- 
dertake to  carry  letters  for  hire,  there  would 
be  no  doubt  of  his  liability  in  such  a  case. 
Because  the  government  has  thought  proper  to 
establish  a  general  postofflce,  and  draw  a 
revenue  from  the  carriage  of  letters,  why 
should  the  obligations  of  parties  be  varied,  or 
individuals  be  rendered  less  secure  in  the 
transmission  of  letters  than  they  would  have 
been  before  such  an  establishment  ?  Why 
limit  the  responsibility  of  the  postmaster  for 
the  acts  of  his  servants  solely  to  government  ? 
It  concerns  the  public  at  large.  The  language 
of  his  instructions  is,  you  may  execute  the 
duties  of  your  office  personally,  or  employ 
4O2*]  clerks  ;  but  if  you  employ  *clerks, 
you  must  be  answerable  for  their  acts.  He  can 
take  adequate  security  for  the  good  behavior 
of  his  servants,  and  thereby  protect  himself 
and  the  rest  of  the  world  against  the  conse- 
quences of  their  misconduct. 

SPENCER,  J.  The  only  question  in  this  case 
is,  whether  any  suit  can  be  maintained  against 
the  representatives  of  a  deceased  postmaster, 
for  the  embezzlement  of  money  by  a  clerk  in 
the  office,  by  taking  the  same  out  of  a  letter 
deposited  in  the  office  for  transportation  by  the 
mail. 

I  think  that  this  action  is  not  maintainable 
against  the  representatives.  I  avoid  giving  any 
opinion  whether  the  principal,  if  alive,  would 
be  responsible  for  the  fidelity  of  the  clerk, 
either  under  the  particular  circumstances  of 
this  case,  or  on  general  grounds.  It  is  a 
general  and  universal  proposition,  that  per- 
sonal actions  founded  in  tort,  or  for  misfeas- 
ance, die  with  the  person.  That  this  cause  of 
action  arises  ex  delicto  cannot  be  controverted  ; 
no  action  would  lie  on  an  assumpsit,  because, 
though  the  clerk  received  the  money,  it  was 
taken  feloniously  and  contrary  to  his  duty  and 
trust ;  it  never  came  to  the  hands  of  the 
intestate.  (3  Wils.,  429,  443:  1  Bos.  &  Pull., 
404,  &c.  ;  1  East,  106;  6  Term  Rep.,  125  ;  1 
Salk.,  282.)  The  regular  form  of  declaring 
would  be  on  the  misfeasance  of  the  clerk,  and 
the  only  plea  would  be  not  guilty.  There  is 
not,  in  my  recollection,  an  instance  of  assump- 
sit having  been  brought  in  a  case  like  the 
present.  From  a  variety  of  cases  which  con- 
iirm  the  position  that  this  action  cannot  be 
maintained  against  the  representatives  of  a 
party,  I  will  cite  only  those  of  Hambly  v.  Trott 
(Cowper,  371),  and  Batty  v.  Births  &  Wife  (T. 
Raym. .  72).  In  the  case  first  cited,  Lord  Mansfield 
considered  the  plea  of  not  guilty  as  decisive. 
That  was  an  action  of  trover,  and  though  his 
lordship  considered  it  substantially  an  action 
founded  on  property,  it  was  held  not  to  lie. 
He  says  :  "If  it  is  a  sort  of  injury  by  which 
the  offender  acquires  no  gain  to  himself  at  the 
expense  of  the  sufferer,  then  the  only  repara- 
tion is,  for  the  delwtum  in  damages  to  be 
assessed  by  a  jury ;  but  where,  besides  the 
4O3*]  crime,  property  is  acquired  *which 
benefits  the  testator,  there  an  action  shall  sur- 
vive against  the  executor,  as,  for  instance,  the 
executor  shall  not  be  chargeable  for  the  in  jury 
done  by  cutting  down  another's  trees,  but  for 
the  benefit  arising  to  his  testator,  for  the  value 
or  sale  of  the  trees,  he  shall."  The  case  cited 
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from  Sir  T.  Raymond  goes  further.  It  was  an 
action  on  the  case  ;  the  declaration  stated  the 
plaintiff  to  have  been  possessed  of  a  cow, 
which  he  delivered  to  the  defendant's  testator 
to  keep  in  his  pasture  for  the  plaintiff,  and  to 
be  redelivered  to  him,  but  which  he  sold,  and 
converted  and  disposed  of  the  money  to  his 
own  use ;  the  plea  was  not  guilty  ;  the  jury 
found  for  the  plaintiff,  and  the  judgment  was 
arrested  on  the  ground  that  it  was  a  tort  with 
which  the  executor  ought  not  to  be  charged. 
This  case  is  cited  by  Lord  Mansfield,  in  the 
case  of  Hamby  v.  Trott,  with  approbation.  It 
is  agreed  in  all  the  books  that  an  action  does 
not  lie  against  the  representatives  of  a  sheriff 
for  an  escape,  whether  suffered  by  himself  or 
his  deputy,  and  the  reasons  are,  that  the  form 
of  action  requires  a  plea  of  not  guilty,  and  that 
the  guilt  of  a  deceased  person  is  tried ;  and 
that  the  assets  are  not  benefited.  Whether 
originally  the  law  was  wisely  established,  is 
not  forme  to  inquire  ;  it  is  sufficient  for  me 
that  it  is  established,  and  that  we  are  bound  to 
pronounce  it.  The  plaintiff  must  be  non- 
suited. 

KENT,  Ch.  J.,  THOMPSON,  J.,  and  TOMP- 
KINS,  J.,  concurred. 

LIVINGSTON,  J.  This  case  is  very  distinguish- 
able from  those  that  were  cited.  In  Lane  v. 
Cotton  &  Frankland  (1  Ld.  Raym.,  646),  there 
was  an  express  provision  in  the  patent,  consti- 
tuting the  defendants  Postmasters-General, 
"  that  they  should  not  be  chargeable  to  account 
for  the  mismanagement  or  default  of  their  in- 
ferior officers,  but  only  for  their  own  volun- 
tary defaults."  Though  I  should  have  sup- 
posed that  this  was  intended  only  as  a 
protection  against  the  government's  calling  on 
them  for  such  defaults,  it  is  a  clause  which  is 
relied  on  in  giving  judgment.  It  is  also  con- 
sidered as  a  circumstance  in  favor  of  the  de- 
fendants *that  their  reward  was  settled,  [*4O4 
and  not  depending,  as  here,  on  the  number  of 
letters  carried  ;  but  even  in  that  case  Holt  was 
in  favor  of  their  liability ;  and  so,  probably, 
would  the  other  judges  have  been,  if  the  de- 
fendants had  taken  the  office  as  the  intestate 
did  here,  on  the  express  condition,  as  stated  in 
the  instructions,  of  being  responsible  for  the 
"  fidelity  of  his  agents."  It  is  highly  reason- 
able that  this  should  be  so,  for  such  liability 
will  greatly  increase  the  security  of  the  public, 
not  only  by  preventing  collusions  between  the 
principals  and  their  servants,  but  by  rendering 
the  former  more  circumspect  in  their  choice, 
more  watchful  over  their  clerks,  and  particu- 
larly more  attentive  in  taking  bonds  for  their 
faithful  conduct.  It  may,  it  is  true,  now  and 
then  fall  hard  on  a  postmaster  ;  but  it  is  better 
it  should  be  so,  than  that  individuals  should 
be  without  remedies  for  injuries  committed  by 
their  agents. 

But  if  a  cause  of  action  ever  existed,  it 
died,  it  is  said,  with  the  intestate ;  though  this 
was  not  strongly  insisted  on.  To  go  through 
all  the  cases  which  have  sprung  from  the 
maxim  of  actio  personalia  morttur  cum  persona, 
would  tend,  as  Lord  Mansfield  says,  "rather 
to  confound  than  elucidate."  If  literally  ap- 
plied, not  even  debt  or  assumpsit  would  lie 
against  executors  on  a  note  or  bond  of  their 
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testator.  This,  however,  is  not  its  construc- 
tion ;  for  courts,  finding  the  inconvenience  of 
being  frequently  called  upon  to  apply  a  max- 
im, the  generality  of  whose  language  is  well 
calculated  to  mislead,  have  endeavored  to  re- 
strain it  within  reasonable  bounds.  In  England, 
therefore,  if  the  suit  which  is  brought  does 
not  require  a  plea  of  not  guilty,  it  will  gener- 
ally be  sustained.  It  must,  and  ever  will, 
remain  incomprehensible  to  one  of  common 
discernment  only,  why  this  criterion  has  been 
adopted  as  a  test  of  an  executor's  liability, 
rather  than  the  intrinsic  merits  of  the  plaint- 
iff's demand.  Shall  a  man  carry  away  the 
goods,  or  convert  the  property  of  another,  or 
defraud  him  to  any  extent,  or  injure  him  by 
4Oo*]  his  negligence,  *and  his  estate  not  be 
answerable,  because  no  action  but  that  of  tres- 
pass, trover,  deceit,  or  some  such  will  lie,  the 
general  issue  in  all  which  is  not  guilty  ?  In  a 
case  of  bankruptcy  (ante,  p.  37,  Hatten  v. 
Speyer)  we  refused  to  put  a  defendant's  re- 
sponsibility to  so  precarious  a  test,  but  looked 
at  the  real  cause  of  action,  which  we  consid- 
ered as  barred  by  the  discharge,  though  a  plea 
of  not  guilty  might  properly  have  been  inter- 
posed. Without,  however,  interfering  with 
any  adjudged  case,  it  may  safely  be  said,  con- 
sistently, too,  with  the  case  of  Hambly  v. 
Trott  (Cowper,  371),  that  wherever  there  be  a 
contract  expressed  or  implied,  and  that  on  a 
valuable  consideration,  from  which  a  benefit 
has,  or  might  have  resulted  to  the  testator,  for 
the  faithful  conduct  of  a  third  person,  an  ac- 
tion will  lie  against  his  executors  on  the  con- 
tract, whether  the  breach  alleged  be  a  tort,  or 
any  other  misconduct  of  the  party.  Such  is 
the  case  here.  A  postmaster  accepts  an  office 
highly  beneficial ;  and,  in  consideration  of 
such  advantages  assumes  a  responsibility  for 
his  clerks.  If  this  be  the  situation  of  a  post- 
master, it  would  be  easy  and  right  to  sue  him, 
or  his  executors,  in  a  special  action  on  the 
case  on  his  contract,  for  the  misfeasance  of 
his  clerk,  which  would  drive  the  defendant  to 
his  plea  of  non  assumpsit,  and  relieve  the  case 
from  the  difficulty  that  would  arise  from  the 
plea  of  not  guilty.  Though  a  tort  in  the  clerk, 
it  is  on  his  contract  that  the  postmaster  is 
liable ;  and,  accordingly,  it  was  the  opinion 
of  Gould,  in  the  case  cited,  that  "if  anything 
could  support  this  action,  it  must  be  a  con- 
tract expressed  or  implied."  If  an  action, 
then,  can  be  brought  on  the  contract,  as  I 
think  it  can,  there  is  an  end  of  all  the  diffi- 
culty about  the  plea.  The  plaintiff,  in  my 
opinion,  is  entitled  to  judgment.1 

Judgment  of  nonsuit. 

Cited  in-9  Wend.,  33:  5  Hun,  210;  38  Bard..  22; 
40  Super.  Ct.,  460.  See  Statute. 

1.— In  Adair  v.  Shaw  (1  Scho.  &  Lefroy's  Rep.,264), 
Lord  Kedesdale  understands  the  rule  of  law  to  be 
according  to  the  case  of  Hambly  v.  Trott,  that  If  a 
man  become  possessed  of  the  property  of  another, 
though  he  came  possessed  by  wrong,  and  might 
during  his  life  be  made  answerable  for  the  wrong, 
yet  that  does  not  destroy  the  right  which  the  other 
party  had  to  the  thing  itself,  or  the  value  of  it,  and 
he  would  have  a  remedy  for  anything  of  that  de- 
scription, after  the  death  of  the  wrong-doer  against 
his  executors.  He  cites  also,  Saville,  40;  Perkinson 
v.  Gilford  (1  Cro.  Car.,  530),  the  authorities  on  which 
Lord  Mansfield  relied  in  Hambly  v.  Trott.  See,  also, 
Garth  v.  Cotton,  1  Dickens'  Rep.,  215 ;  1  Vesey,  564. 
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THE  UNITED  INSURANCE  COMPANY. 

1.  Marine  Insurance  —  Enumerated  Articles  — 
Loss  of  Moeity  —  Abandonment.  2.  Capture  — 
Ransom.  8.  General  Average. 

If  certain  articles  be  enumerated  in  a  policy  of 
Insurance,  and  a  moiety  of  them  be  lost,  the  assured 
may  abandon  as  for  a  total  loss,  though  the  loss  is 
not  equal  to  a  moiety  of  the  whole  cargo.  Where  a 
vessel  and  cargo  were  captured,  and  proceedings  in 
the  Admiralty  Court  were  against  the  whole  cargo, 
and  part  condemned,  and  the  residue  released,  and 
to  prevent  an  appeal,  and  avoid  further  detention, 
the  master  agreed  to  pay  a  specific  sum,  as  a  ran- 
som, and  sold  a  part  of  the  cargo,  being  more  than 
a  moiety  of  the  part  insured,  to  defray  the  expenses, 
and  pay  the  ransom  ;  it  was  held  that  the  sum  paid 
for  ransom  and  expenses  was  not  general  average, 
but  must  be  borne  by  the  cargo  alone,  and  that  the 
plaintiff  was  entitled  to  recover  for  a  total  loss. 


was  an  action  on  a  policy  of  insurance 
-  on  the  cargo  of  the  brig  Eliza,  from  De- 
merara  to  New  York.  The  cause  was  tried 
at  the  New  York  sittings  in  January,  1806, 
before  Mr.  Justice  Livingston.  The  cargo  in- 
sured consisted  of  191  hogsheads  of  sugar, 
22  bags  of  coffee,  and  30  puncheons  of  rum  ; 
the  whole  valued  in  the  policy  at  $20,802.09. 
There  was  property  on  board  insured  to  the 
value  of  $26,053.  The  vessel  was  insured, 
and  valued  at  $5,000,  though  worth  but  $4,500. 
The  freight  from  Demerara  to  New  York  was 
$1,772.  The  Eliza  was  captured  on  the  6th 
of  September,  1803,  and  carried  into  St.  Kitt's. 
An  examination  in  preparatorio  against  vessel 
and  cargo  was  had  at  that  place.  The  vessel 
afterwards  proceeded  to  Antigua,  where  a 
vice-admiralty  court  was  held,  and  an  order  of 
restitution  granted  on  the  ground  that  the  cap- 
tor had  neglected  to  prosecute  his  claim.  In 
consequence  of  the  order,  the  master  took 
possession  of  the  vessel  on  the  12th  Septem- 
ber, previous  to  which  the  vessel  and  cargo 
had  remained  in  the  possession  of  the  captors, 
and  the  vessel  had  been  much  injured  in  con- 
sequence of  the  inattention  and  neglect  of  the 
persons  to  whose  custody  she  had  been  com- 
mitted. On  the  14th  of  November  the  cap- 
tors obtained  an  order  for  seizing  the  cargo  ; 
in  consequence  of  which  the  captors  again 
took  possession  of  the  cargo  and  of  the  vessel, 
but  the  vessel  was  not  proceeded  against.  On 
the  14th  of  December,  1803,  a  considerable 
part  of  the  cargo,  but  much  less  than  a  moie- 
ty, being  the  produce  of  an  estate  owned  by 
the  plaintiff  in  Demarara,  was  condemned  as 
enemy's  property.  The  residue  of  the  cargo 
was  acquitted.  The  master  prayed  an  appeal, 
but  was  unable  to  procure  the  requisite  securi- 
ty. The  captors  threatened  to  appeal  from 


NOTE.  —  Marine  insurance  —  General  Average  — 
Abandonment. 

Where  expenses  are  incurred  for  the  exclusive 
benefit  of  any  part  of  the  common  property,  that 
alone  is  liable  for  them.  Juinel  v.  Mar.  Ins.  Co.,  7 
Johns.,  412;  Peters  v.  Warren  Ins.  Co.,  1  Story,  463, 
469 ;  2  Parsons'  Mar.  Ins.,  265 ;  Watson  v.  Mar.  Ins. 
Co.,  7  Johns.,  57.  Thus,  as  in  the  above  case,  ex- 
penses incurred  for  the  benefit  of  the  cargo  alone, 
or  for  a  portion  of  it,  do  not  come  into  general 
average. 

As  to  insurance  on  different  portions  of  cargo, 
separately  valued,  and  abandonment,  see  Deidericks 
v.  Commercial  Ins.  Co.,  10  Johns..  234. 

JOHNS.  REP.,  1. 


1806 


VANDENHEUVEL  v.  THE  UNITED  INSURANCE  COMPANY. 


406 


that  part  of  the  sentence  which  acquitted  the 
residue  of  the  cargo,  and  to  avoid  further  de- 
tention and  trouble,  the  master  Compromised 
4O7*]  with  the  captors,  who  agreed  *to  re- 
ceive the  sum  of  $5,000  for  the  property  con- 
demned. Finding  it  impracticable  to  raise 
the  money  by  the  sale  of  bills,  the  master, 
with  the  permission  of  the  Vice-Admiralty 
Court,  sold  a  part  of  the  cargo,  to  wit,  102 
hogsheads  of  sugar,  and  29  puncheons  of  rum, 
being  more  than  a  moeity  of  the  goods  insured, 
in  quantity  and  in  value,  according  to  policy. 
The  proceeds  of  the  sale,  amounting  to  $5,929, 
were  applied  to  pay  the  ransom  money,  charges 
of  sale,  and  expenses  attending  the  same.  The 
vessel,  with  the  residue  of  the  cargo,  left  St. 
Kitt's  on  the  21st  of  January,  1804,  and  ar- 
rived at  New  York  on  the  17th  of  March. 
During  the  voyage  she  experience  bad  weath- 
er, which  occasioned  her  to  leak,  and  dam- 
aged the  cargo.  The  plaintiff  abandoned  his 
interest  to  the  defendants,  on  the  28th  of  Feb- 
ruary, 1804,  which  was  renewed  on  the  17th 
of  March.  On  a  survey  of  the  cargo  at  New 
York,  it  was  found  to  have  sustained  sea  dam- 
age to  the  amount  of  ten  per  cent.,  supposed 
to  have  arisen  during  the  voyage  from  St. 
Kitt's  to  New  York.  The  property  was  sold 
by  consent,  and  without  prejudice  to  the 
rights  of  the  parties.  The  loss  on  the  goods 
sold  at  St.  Kitt's,  arising  from  the  difference 
of  the  market  there  anil  at  New  York,  was 
$3,278.  Three  accounts  marked  A,  B,  and 
C  were  annexed  to  the  case  ;  the  first  contained 
the  expenses  incurred  at  St.  Kitt's,  from  the 
23d  of  September  to  the  12th  of  November, 
the  time  of  acquittal,  including  seamen's 
wages  and  provision ;  the  second  contained 
the  expenses  from  the  12th  of  November, 
1803,  to  the  time  of  the  vessel's  departure  from 
St.  Kitt's,  including  seamen's  wages  and  pro- 
visions ;  the  third  contained  the  amount  of 
ransom  money,  and  the  expenses  incident  to 
the  sale  of  a  part  of  the  cargo  for  that  pur- 
pose. 

The  jury  found  a  verdict  for  the  plaintiff 
for  a  total  loss,  and  it  was  agreed  that  it 
should  be  modified  under  the  direction  of  the 
court  on  a  case  stated.  The  plaintiff  con- 
sented that  such  proportion  of  the  general  av- 
erage as  was  chargeable  on  vessel  and  freight 
should  be  charged  to  him,  waiving  any  right 
to  throw  the  same,  in  the  first  instance,  on  the 
defendants. 

4O8*]  *The  following  points  were  raised 
for  the  consideration  of  the  court.  1.  Wheth- 
er the  plaintiff  is  entitled  to  recover  for  a  to- 
tal or  a  partial  loss.  2.  Which  items  in  the 
account  B  are  general  average,  and  which  a 
particular  charge  on  the  cargo ;  and  whether 
the  plaintiff  is  entitled  to  interest  on  them, 
and  for  what  period.  3.  Whether  the  vessel 
and  freight  are  chargeable  with  any  of  the 
items  contained  in  the  account  C,  or  any  part 
of  the  loss  on  the  sale  of  the  cargo  therein 
specified,  as  general  average.  4.  Supposing 
the  abandonment  to  be  established,  is  the 
plaintiff,  who  is  owner  of  ship  and  cargo,  en- 
titled to  full  freight  for  the  whole  cargo  from 
Demerara  to  New  York,  or  for  the  part  only 
brought  to  New  York,  and  pro  rata  itineris  for 
the  residue  ?  It  was  agreed  that  the  court 
should  appoint  some  fit  person  to  state  the  ac- 
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count  of  general  average  on  such  principles 
as  they  should  direct. 

Mr.  T.  L.  Ogden,  for  the  plaintiff.  If  all 
the  items  and  expenses  be  estimated,  the 
amount  will  be  more  than  a  moiety  of -the  value 
of  the  cargo,  and  sufficient  to  justify  the  aban- 
donment. It  will  be  said  that  a  part  of  these 
charges  ar§  to  be  borne  by  the  vessel  alone,  and 
that  the  loss  is  thereby  reduced  to  an  average. 
But  all  the  expenses  and  changes  have  been 
paid  by  the  plaintiff  out  of  his  own  funds,  and 
beyond  a  moiety  of  the  value.  The  question 
of  contribution  by  the  owners  of  vessel  and 
freight  is  not  to  be  raised  here,  and  the  plaint- 
iff is  a  creditor  for  the  whole  loss. 

The  money  paid  for  the  ransom  or  liberation 
of  the  property,  is  not  to  be  considered  as 
general  average  ;  for,  though  the  proceedings 
first  commenced  against  vessel  and  cargo,  yet 
the  vessel  was  released,  and  all  the  subsequent 
proceedings  which  led  to  the  ransom  were 
against  the  cargo  alone.  The  vessel  and  freight 
were  not  brought  into  jeopardy.  The  cargo 
only  was  benefited  by  the  ransom  ;  the  freight 
was  not  in  danger  by  the  capture,  for  had  not 
the  liberation  been  effected,  the  captors  would 
have  been  obliged  to  pay  the  freight.  The  ves- 
sel was  always  in  a  condition,  and  ready  to 
proceed,  and  was  entitled  to  full  freight. 

*  Messrs.  Hoffman  and  Harison,  for  the  [*4OO 
defendants.  To  justify  the  abandonment,  the 
plaintiff  must  show  that  one  half  of  the  cargo 
has  been  lost.  The  value  of  the  whole  cargo 
is  $23,455,  and  the  whole  loss,  as  stated,  does 
not  amount  to  a  moiety ;  it  is  at  least  one  hun- 
dred dollars  less.  The  whole  cargo,  as  well 
the  part  not  insured,  as  that  included  in  the 
policy,  is  liable  to  make  good  the  loss.  All  the 
cargo  was  libeled  ;  the  proceedings  were  against 
the  whole  ;  and  all  was  put  in  jeopardy ;  the 
ransom  was  of  the  whole  cargo,  and  not  of  the 
part  only  that  was  insured.  If  so,  then,  on  no 
calculation  whatever  that  can  be  made,  will 
the  loss  amount  to  a  moiety  of  the  whole  cargo. 
The  plaintiff  charges  all  the  expenses  and  loss 
on  the  part  insured  ;  but  where  justice  can  be 
done  by  considering  the  case  as  a  partial  loss, 
courts  ought  not  to  be  astute  to  find  grounds 
for  converting  it  into  a  total  loss.  The  defend- 
ants are  willing  to  pay  a  complete  indemnity. 
Again,  when  the  vessel  and  cargo  were  first 
carried  in,  both  were  detained,  and  the  exam- 
inations in  preparatorio  were  against  both.  All 
the  expenses,  therefore,  from  the  time  of  capt- 
ure until  the  release  of  the"  vessel,  or  when  it 
appeared  that  the  proceedings  were  against  the 
cargo  alone,  are  clearly  general  average,  and 
this  includes  the  account  marked  A.  Many  of 
the  items  in  the  account  B,  and  several  in  C, 
clearly  belong  to  a  general  average,  or  a  par- 
ticular loss  on  freight.  Freight  is  due  only 
for  the  cargo  brought  into  New  York.  It  is 
true,  that  by  an  artificial,  though  just  reason, 
the  courts  of  admiralty  order  the  payment  of 
freight ;  but  if  the  ransom  were  necessary  to  en- 
title the  plaintiff  to  the  whole  freight,  then  the 
freight  has  been  benefited  by  the  ransom,  and 
ought  to  contribute  with  the  cargo.  The  sub- 
sequent sea  damage  cannot  be  taken  into  the 
account  to  enhance  the  loss.  Subsequent 
events  cannot  justify  an  antecedent  abandon- 
ment. The  abandonment  made  in  February 
must  be  referred  to  the  loss  at  Antigua.  But 
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if  taken  into  consideration,  it  ought  to  be  cal- 
culated on  the  whole  cargo,  and  not  on  the  part 
which  arrived  at  New  York.  The  defendants 
are  willing  to  pay  all  that  can  be  reasonably 
demanded,  that  is,  all  the  loss  sustained  at 
Antigua. 

41O*]  *Mr.  Raddiff,  in  reply.  This  is  a 
valued  policy,  and  the  parties  are  bound  by 
the  valuation.  The  valuation  is  on  specific 
articles  mentioned  in  the  policy,  and  not  on 
the  cargo  generally.  The  true  rule  is,  that 
when  a  moiety  of  the  subject  insured  is  lost, 
the  insured  have  a  right  to  abandon.  Other- 
wise, the  whole  subject  insured  might  be  lost, 
and  yet  the  insured  could  not  abandon,  because 
it  happened  to  be  less  than  half  the  value  of 
the  whole  cargo.  Here  is  a  loss  of  102  hogs- 
heads of  sugar,  and  29  puncheons  of  rum, 
which  is  a  specific  loss  of  more  than  a  moiety 
of  the  articles  insured. 

All  the  proceedings  in  the  Court  of  Admi- 
ralty evince  an  intention  to  proceed  against  the 
cargo  alone ;  the  detention  of  the  vessel  became 
necessary  for  the  sake  of  the  cargo.  On  gen- 
eral principles,  as  well  as  on  the  rules  adopted 
by  the  Admiralty  Court  of  Great  Britain,  the 
whole  freight  was  due.  The  cargo  only  was 
taken,  and  condemned  as  enemy's  property.  A 
neutral  vessel  is  entitled  to  freight,  and  hence 
the  maxim  established  by  the  belligerent,  that 
a  capture  is  tantamount  to  a  delivery  of  the 
cargo.  (2  Rob.  Adm.  Rep.,  293.)  The  dam- 
age of  10  per  cent,  on  the  cargo  coming  from 
St.  Kitt's,  must  be  calculated  on  the  goods 
saved,  and  not  on  the  whole  cargo  ;  and  as  the 
abandonment  was  renewed  on  the  arrival  of 
the  vessel,  this  must  be  considered  as  a  part  of 
the  loss.  In  the  case  of  Leavenworth  v.  Dela- 
fald  (1  Caines,  574),  it  was  decided  that  the 
actual  value  of  the  vessel  at  the  time  of  loss, 
not  the  valuation  in  the  policy,  must  be  taken, 
in  calculating  the  average.  On  principle  and 
authority,  therefore,  the  plaintiff  was  justified 
in  making  the  abandonment,  and  is  entitled  to 
recover  as  for  a  total  loss.  He  cited  Millar  on 
Insurance,  342 ;  2  Brown's  Civil  and  Admir- 
alty Law,  198,  199 ;  Abbott,  274  ;  2  Marshall, 
460;  Park,  121;  3  Rob.,  304;  1  Rob.,  388; 
SneU,  Stoffg  &  Co.  v.  Unit.  Ins.  Co.,  in  this 
court,  in  MS.1 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  valued  policy  on  specific  articles, 
part  only  of  which  being  condemned,  the  mas- 
ter, to  prevent  the  embarrassment  of  an  appeal 
with  which  he  was  threatened  by  the  captors, 
agreed  to  give  them  $5,000.  To  raise  this 
sum,  it  became  necessary  to  sell,  of  the  mer- 
4 1 1*]  chandise  insured,  *not  only  more  than 
a  moiety  in  quantity,  but  also  in  value.  From 
this  brief  statement" it  would  seem  to  result,  on 
principles  long  and  well  settled,  that  a  techni- 
cal total  loss  had  happened. 

The  first  objection  to  this  claim  is,  that  if 
the  other  cargo  on  board,  which  was  not  in- 
sured, be  taken  into  calculation,  the  part  sold 
will  fall  short  of  a  moiety,  and  the  loss  be 
turned  into  a  partial  one.  The  residue  of  the 
cargo,  this  being  an  insurance  on  particular 

1.  See  Judah  v.  Randall.  2  Caines'  Cases  in  Error, 
324 ;  Smith  v.  Bell,  et.  al.,  2  Caines'  Cases-iln  Error, 
153. 
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articles,  is  not  to  be  brought  into  the  computa- 
tion. In  settling  and  distributing  an  average 
loss,  it  is  proper  to  look  at  everything  on 
board  ;  but  when  a  moiety  of  any  portion,  spe- 
cifically underwritten,  has  been  lost,  its  owner 
may  abandon,  however  small  its  proportion 
may  be  to  the  whole  lading.  If  A,  having  one 
barrel  of  sugar,  and  a  hundred  hogsheads  of 
the  same  article  in  one  vessel,  insure  only  the 
former,  which  is  taken  away  by  a  pirate,  or 
otherwise  lost,  he  will  recover  the  whole  in- 
surance, though  the  property  remaining  may 
be  more  than  fifty  times  its  value. 

It  is  next  said  that  all  the  expenses,  as  ex- 
hibited in  the  several  accounts,  with  the  loss 
on  the  sugars  sold,  make  a  general  average,  to 
be  borne  by  vessel,  freight,  and  whole  cargo, 
as  well  the  part  uninsured  as  that  which  was 
covered,  and  that  on  such  an  estimate  the  loss 
will  only  be  partial.  Without  denying  the 
correctness  of  this  argument,  when  expenses 
are  incurred,  or  a  ransom  paid,  manifestly  for 
the  liberation  of  all  these  subjects  (which  may 
well  be  denied  here),  it  is  inapplicable  to  these 
parties,  because  the  plaintiff,  who  was  also 
owner  of  vessel  and  freight,  had,  with  his  own 
funds,  and  previous  to  the  disposal  of  any  of 
the  cargo,  paid  more  than  the  proportion 
chargeable  on  all  the  interests  mentioned,  ex- 
cept the  insured  articles,  which  were  sold,  or 
a  part  of  them,  to  raise  their  own  assessment, 
allowing  everything  to  be  general  average. 
The  underwriters  not  having  advanced  the 
contribution  payable  by  that  part  of  the  cargo 
which  was  insured,  they  cannot  complain  if 
they  be  called  upon  for  their  whole  subscrip- 
tion, if  to  furnish  this  sum  more  than  its 
moiety  was  sacrificed ;  for  the  owner  was  a 
sufferer  to  that  extent  by  its  sale,  and  may. 
therefore,  if  he  please,  regard  *the  loss  [*412 
as  total.  If  the  vessel  and  residue  of  the  cargo 
had  been  owned  by  strangers,  which  was  in 
part  the  case,  who  had  advanced  their  propor- 
tion of  ransom  and  expenses,  but  to  raise  the 
share  allotted  to  the  insured  part  of  the  cargo, 
more  than  a  moiety  had  been  sold,  it  would 
most  clearly  have  rendered  the  defendants  lia- 
ble for  a  total  loss.  This  ownership  being  in 
the  plaintiff  can  make  no  difference,  for  in 
either  case  it  would  be  unjust  to  throw  any 
part  of  the  loss,  arising  from  a  sacrifice  of  the 
cargo,  on  thoie  who  are  not  in  default,  but 
had  already  advanced  more  than  on  any  state- 
ment could  be  necessary  to  redeem  their  inter- 
est from  the  impending  jeopardy.  If,  then, 
the  ransom  be  not  a  general  average,  there 
must  be  an  end  to  all  question  as  to  the  totality 
of  the  loss,  if  it  be  true,  as  the  case  admits,  that 
more  than  one  half  of  the  subject  insured  in 
quantity  and  in  price,  was  disposed  of  to 
raise  it. 

It  seems  to  be  thought  by  the  defendants 
that  a  right  to  freight  depended  on  the  release 
of  the  cargo,  and  that,  therefore,  it  should 
bear  its  proportion  of  any  expense  incurred  to 
obtain  its  restitution  in  part,  or  in  whole.  This 
proceeds  on  the  supposition  that  in  case  of  a 
confiscation  freight  is  always  lost.  What  was 
the  direction  here,  as  to  the  freight  of  the  for- 
feited articles,  does  not  appear.  As  the  sen- 
tence proceeded  on  the  ground  of  enemy 
property,  it  ought  to  have  been,  and  we  may 
therefore  presume  it  was,  or  would  have  been 
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allowed.  This  is  conformable  to  the  practice 
of  British  courts  of  admiralty,  when  property 
is  condemned  for  no  other  reason  than  its  be- 
longing to  an  enemy.  Freight,  therefore,  not 
necessarily  depending  on  the  sale  of  the  cargo, 
•ought  not  to  be  burdened  with  any  part  of  its 
ransom.  In  Magrath  &  Higgins  v.  Church 
this  court  decided  that  in  case  of  general  av- 
erage, the  proprietor  of  the  cargo  is  not  bound 
to  look  to  the  owner  of  the  vessel  and  freight 
for  his  proportion,  but  may  immediately  call 
on  his  underwriter  for  indemnity,  leaving  him 
to  his  suit  over  against  the  other  parties.  This 
principle,  which  would  put  an  end  to  this  con- 
troversy, we  are  not  at  liberty  to  apply  here, 
because  the  plaintiff  has  consented  to  be 
413*]  charged  with  the  proportion  of  *any 
.general  average  payable  by  vessel  and  freight, 
without  throwing  it,  in  this  suit,  on  the  de- 
fendants. 

Upon  the  whole,  we  are  of  opinion,  that  the 
plaintiff  is  entitled  to  recover  as  for  a  total 
loss.  The  items  in  the  account  B,  which  arose 
-after  the  restoration  having  been  expended 
solely  for  the  benefit  of  the  cargo,  and  not  to 
obtain  a  liberation  of  the  vessel,  which  was 
not  brought  into  controversy,  must  be  borne, 
not  as  a  general  average,  but  as  a  particular 
•charge  on  the  whole  cargo. 

For  the  same  reason  the  vessel  and  freight 
:are  not  chargeable  with  any  part  of  the  loss 
on  the  sales  of  the  cargo,  or  of  the  disburse- 
ments in  the  account  C,  except  so  far  as  the 
parties  are  concluded  by  their  own  admissions 
in  respect  to  the  canvas  and  pork  ;  the  other 
items  appertain  to  the  cargo  only,  and  must  be 
borne  proportionally  by  the  defendants.  The 
•defendants  will  of  course  be  credited  with  the 
net  proceeds  of  the  cargo  sold  at  New  York, 
deducting  from  such  sales  the  freight  as  weil 
as  other  charges.  The  plaintiff  is  entitled  to 
full  freight,  because  the  taking  out  of  the 
•cargo  at  St.  Kitt's  must  be  considered  as  the 
•owner's  own  voluntary  act,  and  for  his  benefit 
to  raise  a  sum  which  he  agreed  to  pay  as  a 
Tansom,  and  because,  had  it  not  been  for  this 
•compromise,  the  vessel  would  have  been  en- 
titled to,  and  probably  have  received,  at  St. 
Kitt's,  as  much  freight  for  the  articles  con- 
•demed,  had  they  been  sold  there,  as  if  they 
had  been  brought  to  New  York,  and  have  been 
also  entitled  to  the  balance  of  freight  on  a  de- 
livery of  the  residue  of  the  cargo  there. 

On  the  proportion  of  expenses,  to  which  the 
•defendants  are  liable  beyond  a  total  loss,  it  is 
right  that  interest  should  be  allowed  to  the 
assured,  from  the  time  the  money  was  ad- 
vanced, and  on  the  balance  due  for  a  total  loss, 
from  the  expiration  of  the  term  limited  by 
the  policy. 

Upon  these  principles,  Mr.  John  Ferrers  will 
state  an  account,  and  the  verdict  will  be  so 
modified  as  to  correspond  with  his  report,  for 
which  sum  judgment  must  be  entered  for  the 
plaintiff. 

•Judgment  for  the  plaintiff. 


Cited  in— 1  Cai.,  577 ;  7  Johns.,  62 ;  43  Barb.,  406  ;   3 
Bosw.,  369. 
Abandonment.    Cited  in— 6  Johns.,  223 ;  8  Cranch., 

Interest.    Cited  in— 19  Abb.,  343 ;  1  Rob.,  519. 
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Written  Contract  of  Sale — Parol  Warranty. 

Where  the  parties  in  the  sale  of  a  ship  reduced 
the  contract  to  writing  by  a  bill  of  sale,  it  was  held 
that  no  action  would  lie  on  a  parol  warranty  made 
at  the  time  of  sale,  and  where  no  fraud  was  al- 
leged. 

THIS  was  an  action  on  a  warranty,  on  the 
sale  of  the  moiety  of  a  ship.  The  cause 
was  tried  at  the  New  York  sittings  the  10th  of 
January,  1806,  before  Mr.  Justice  Livingston. 
On  the  trial  it  appeared  that  a  regular  bill  of 
sale  for  the  moiety  of  the  ship  had  been  exe- 
cuted and  delivered  by  the  defendants  to  the 
plaintiffs.  It  was  in  the  usual  printed  form, 
reciting  the  register,  and  with  a  covenant  to 
defend  the  moiety  of  the  said  ship  against  all 
persons,  &c.  The  warranty  declared  upon 
was,  "  that  the  ship  was  completely  copper- 
fastened,"  and  to  prove  this  an  advertisement 
for  the  sale  in  the  public  papers,  in  which  she 
was  described  as  composition-fastened,  com- 
plete for  coppering,  was  offered  in  evidence. 
A  witness  was  also  called  who  was  present 
when  the  bill  of  sale  was  about  to  be  delivered 
to  the  plaintiffs,  when  one  of  the  defendants, 
who  brought  the  bill  of  sale  with  him  executed 
by  the  other  defendants,  before  delivering  it 
to  the  plaintiffs,  and  before  the  payment  of 
the  purchase  money,  in  answer  to  a  question 
from  one  of  the  plaintiffs,  declared  that  the 
vessel  was  completely  copper-fastened.  The 
defendants  objected  to  this  evidence,  and  the 
same  being  overruled  by  the  judge,  the  plaint- 
iffs were  nonsuited. 

A  motion  was  now  made  to  set  aside  the 
nonsuit.  Two  questions  were  raised  for  the 
consideration  of  the  court.  1.  Whether  the 
advertisement  was  proper  proof  to  establish 
the  warranty  stated  in  the  declaration.  2. 
Whether,  when  a  bill  of  sale  or  other  equiva- 
lent instrument  in  writing,  is  executed  and 
delivered  to  the  vendee,  he  can  maintain  an 
action  on  a  warranty  by  parol,  where  there  is 
no  allegation  of  fraud. 

Mr.  Bogert,  for  the  plaintiffs.  This  case 
forms  an  exception  to  the  general  rule  that 
parol  evidence  is  not  admitted  to  explain  or 
vary  a  written  instrument.  A  bill  of  sale  is 
*required  by  the  law  of  the  United  States[*4 1 5 
in  the  transfer  of  vessels,  from  principles  of 
policy  in  relation  to  navigation  and  revenue  ; 
but  it  is  not  of  the  essence  of  the  contract  of 
sale,  nor  necessary  to  the  transfer  of  the  thing 
from  the  vendor  to  the  vendee.  If,  for  a  val- 
uable consideration,  the  owner  of  a  ship  sell 
and  deliver  her  to  another,  the  property  is 
completely  transferred  ;  though,  without  a  bill 
of  sale  in  the  manner  prescribed  by  the  act, 
the  vessel  in  the  hands  of  the  new  possessor 
would  not  enjoy  the  benefits  and  privileges  of 


NOTE.— Evidence  of  a  parol  warranty  accompany- 
ing- a  written  contract  of  sale  is  inadmissible.  Mum- 
ford  v.  McPherson,  supra;  Wilson  v.  Marsh,  post, 
503 ;  Whitmore  v.  South  Boston  Iron  Co.,  2  Allen, 
52;  Cunningham  v.  Hall,  4  Allen,  268;  Frost  v. 
Blanchard,  97  Mass.,  155 ;  Shepherd  v.  Gilroy,  46  la., 
193;  Wiener  v.  Whipple,  53  Wis.,  298. 

Where  the  written  contract  contains  certain  war- 
ranties parol  evidence  to  vary  these  or  show  differ- 
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an  American  vessel .  Matters  dehors  the  instru- 
ment may  be  given  in  evidence  where  the 
action  is  founded  on  fraud  and  deceit  in  the 
sale.  Almost  all  the  ancient  actions  in  regard 
to  fraud  and  deceit  in  sales  are  founded  in 
tort ;  but  in  modern  times  the  action  most  used 
is  (ummpsit ;  and  where  assump*it  is  brought 
on  a  warranty,  no  seienter  need  be  alleged  or 
approved.  (2  East,  451,  Williamson  v.  Alli- 
son.) In  the  case  where  a  person  sells  a  term, 
and  warrants  the  term  to  be  of  a  certain  value 
or  free  from  incumbrances,  an  action  will  lie 
on  this  parol  warranty.  (8  Term  Rep.,  p.  55, 
59,  Paidey  v.  Freeman;  1  Roll.  Abr.,  95,  Yel- 
verton,  20,  21,)  So  an  action  will  lie  on  a 
warranty  or  representation,  as  to  the  value  of 
an  estate  made  to  induce  a  person  to  buy  it, 
though  a  deed  be  afterwards  given.  (1  Ld. 
Raym.,  1118,  Lysney  v.  Selby.) 

[COURT.  Can  a  case  be  found  where  an  ac- 
tion has  been  brought  on  ajparol  contract  made 
unoflatu  with  a  written  contract  ?  The  cases 
you  cite  are  all  on  deceit.] 

In  these  cases,  though  not  precisely  to  this 
point,  will  be  found  the  principles  for  which 
we  contend.  Actions  for  a  deceit  have  been 
superseded  by  astnimp*it.  (Douglas,  17,  Stuart 
v.  Wilkins.)  It  is  the  same  as  if  it  were^an  ac- 
tion of  deceit ;  the  contract  is  not  rescinded  ; 
the  party  keeps  possession  and  brings  his  action 
for  the  damages.  Where  the  matter  offered 
in  evidence  does  not  contradict  the  written  in- 
strument, but  is  merely  to  show  a  collateral 
fact,  in  order  to  explain  the  intention  of  the 
parties,  it  may  be  proved  by  parol.  (Peake's 
Law  of  Evidence,  117,  118,  2d  edit.) 

KENT,  Ch.  J.  You  do  not  show  any  ex- 
press authority  that  where  you  have  reduced 
a  contract  to  writing,  and  the  previous  con- 
versations are  thereby  merged  in  the  written 
416*]  instrument,  you  can  bring  an  action 
on  such  previous  conversations. 

Mr.  T.  A.  Emmet,  for  the  defendants.  All 
the  cases  which  have  been  cited  are  those  of 
deceit ;  where  the  gist  of  the  action  is  tort.  It 
may  be  true  that  an  action  would  lie  for  the 
false  affirmation  or  fraud  ;  but  it  does  not  fol- 
low that  the  party  can  have  an  action  ground- 
ed on  the  warranty  debars  the  written  contract. 
The  different  actions  in  regard  to  sales,  were, 
1.  Deceit.  2.  Warranty.  3.  Assumpsit.  The 
change  that  has  taken  place  in  later  times  has 
been  from  warranty  to  asuumpsit,  and  not  by 
substituting  the  latter  for  the  action  of  deceit. 
Atoumpsit  has  been  resorted  to,  in  order  to  en- 
able the  plaintiff  to  add  the  money  counts, 
and  to  incorporate  warranty  with  assumpsit. 
(Douglas,  21.)  The  contract  for  the  sale  of 
this  vessel  is  one  and  indivisible  ;  it  has  been 
reduced  to  writing  under  the  hands  and  seals 


of  the  parties.  An  attempt  is  now  made  to 
prove  another  contract  under  a  special  war- 
ranty ;  for  a  contract  with  one  warranty  is 
quite  different  from  a  contract  with  two  war- 
ranties. The  case  cited  from  Yelverton  is  not 
in  point ;  it  is  law  only  in  regard  to  an  action 
of  deceit ;  what  is  said  about  warranty  is  a  mere 
obiter  dictum.  If  a  man  will  make  a  foolish  or 
imprudent  assertion,  and  the  party  insists  on  a 
warranty,  he  shall  have  his  action  of  warran- 
ty. For  he  cannot  maintain  an  action  of  de- 
ceit for  a  mere  assertion.  The  case  from 
Peake  is  one  of  a  latent  ambiguity  in  a  deed, 
which,  it  is  agreed,  may  be  explained  by 
parol ;  but  here  the  plaintiffs  wish  to  set  up  a 
particular  warranty  not  contained  in  the  deed. 
The  distinction  about  the  sale  of  a  ship  is  not 
well  founded.  This  species  of  property  has 
from  very  early  times  been  transferred  by 
written  instruments.  It  is  a  well-settled  and 
safe  mode  of  conveyance,  prescribed  by  law  ; 
and  when  the  parties  have  thought  proper  to 
follow  this  mode,  and  to  make  use  of  a  deed  to 
express  their  contract,  that  deed  must  contain 
all  the  stipulations  between  them.  In  this  bill 
of  sale  there  is  but  one  warranty  ;  and  it  is  a 
new  *doctrine  that  there  can  be  a  war-  [*4- 1 7 
ranty  in  writing  and  a  warranty  by  parol  in 
the  same  contract. 

Mr.  Benson,  in  reply.  A  bill  of  sale  is  mere- 
ly symbolical  of  the  delivery  of  the  ship.  The 
property  in  a  vessel  will  pass  without  any 
written  instrument.  Suppose  a  sale  of  a  mere 
hulk,  not  intended  for  future  navigation,  and 
the  vendor  should,  at  the  time,  affirm  or  war- 
rant that  she  contained  a  certain  number  of 
bolts  ;  and  there  should  be  a  receipt  or  memo- 
randum of  the  sale,  without  expressing  the 
warranty,  would  noi  an  action  lie  on  such 
parol  affirmation  or  warranty,  which  must 
have  been  an  inducement  to  the  purchase? 
The  bill  of  sale  is  merely  to  identify  the  ves- 
sel, and  the  register  is  inserted  for  that  pur- 
pose, and  to  establish  her  national  character. 
These  bills  of  sale  are  printed  forms,  used  for 
the  sake  of  convenience,  and  to  enable  vessels 
to  enjoy  the  privileges  conferred  by  the  stat- 
utes on  American  bottoms.1  The  cases  relat- 
ing to  real  estates  do  not  apply.  They  always 
pass  by  deed,  and  you  may  protect  yourself  by 
covenants.  As  the  vendee  may  examine  the 
title,  or  rely  on  the  covenants,  the  maxim  is 
caveat  emptor. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  to  set  aside  a  nonsuit 
granted  at  the  trial.  The  warranty  alleged  to 
have  been  made  is,  that  the  ship  was  com- 


1.— See  Laws  of  the  F.  S.,  Vol.  II.,  p.  131,  Cong.  1, 
sees.  2,ch.  1 ;  Abbott  on  Ship.,  3d  edit.  42,  43. 


ent  warranties.  Is  inadmissible.  Merriam  v.  Field, 
24  Wis.,  640;  Mullaln  v.  Thomas,  43Conn.,  252. 

Parol  evidence  may  be  admitted  to  explain  a  writ- 
ten warranty.  Stoops  v.  Smith,  100  Mass.,  63;  Pike 
v.  Fay,  101  Mass.,  134 ;  Roe  v.  Batcheldor,  41  Wis., 
360. 

A  parol  warranty  subsequent  to  the  written  con- 
tract may  be  shown.  Brewster  v.  Countryman,  13 
Wend.,  44«. 

Where  the  writing1  is  merely  in  the  form  of  a  re- 
coipt,  parol  evidence  of  warranty  is  admissible.  See 
Filkins  v.  Whyland,  24  N.  Y.,  338;  Sutton  v.  Crosby, 
54  Barb.,  80 ;  Cassidy  v.  Begoden,  38  N.  Y.  Super. 
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Ct.,  180 ;  Harris  v.  Johnston,  3  Cranch,  311 ;  Hazard 
v.  Loring,  10  Cush.,  267;  Atwater  v.  Clancy,  107 
Mass.,  369 ;  Perrine  v.  Cooley,  39  N.  J.  L.,  449. 

In  Bennett  v.  Tregent  (24  U.  C.  C.  P.,  665),  it  was 
held,  where  there  was  a  bill  of  sale  which  contained 
a  warranty  of  title,  that  it  was  a  question  for  the 
Jury  whether  this  Mil  of  sale  was,  In  the  intent  of 
the  parties,  the  expression  of  the  contract;  Hagrar- 
ty,  C.  J.,  saying  that  it  does  not  necessarily  follow 
that  because  there  was  a  writing-  executed  to  pass 
the  property,  which  is  silent  as  to  any  warranty  such 
as  is  here  contended  for  (as  to  power  of  engine), 
therefore  no  proof  of  warranty  can  be  received. 
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pletely  copper-fastened.  Upon  the  trial  the 
bill  of  sale  was  produced,  which  contained  no 
such  warranty.  The  plaintiff  then  offered  to 
prove  by  parol  that  one  of  the  defendants, 
after  the  bill  of  sale  was  executed,  and  before 
it  was  delivered,  did,  to  a  question  put  by  one 
of  the  plaintiffs,  express  himself  to  the  effect 
of  the  warranty  contained  in  the  declaration. 
The  plaintiffs  also  offered  to.  prove  that  the 
defendants,  in  advertising  the  ship  for  sale, 
had  described  her  as  composition-fastened, 
complete  for  coppering.  This  testimony  was 
overruled,  and  the  question  now  presented  is, 
whether  it  ought  to  have  been  admitted,  and 
was  sufficient  to  maintain  the  action. 
418*]  *The  plaintiffs  were  rightly  non- 
suited. It  is  not  pretended  that  there  was  any 
fraud  in  this  case.  The  action  is  founded 
upon  a  supposed  warranty.  Had  the  plaint- 
iffs' claim  rested  on  a  deceit  in  the  sale,  the 
advertisement  offered  might  have  been  admit- 
ted as  a  circumstance  tending  to  establish  the 
fraud  :  but  it  could  have  no  relevancy  to  the 
establishment  of  a  warranty  that  depended 
upon  the  contract  between  the  parties.  But 
admitting  a  parol  warranty  to  have  been  fully 
proved,  no  action  could  have  been  maintained 
upon  it.  The  contract  between  the  parties 
was  reduced  to  writing,  and  contained  in  the 
bill  of  sale,  and  recourse  must  be  had  to  that 
instrument  to  ascertain  its  extent.  It  cannot 
be  a  safe  or  salutary  rule  to  allow  a  contract  to 
rest  partly  in  writing  and  partly  in  parol. 
Wherever  it  is  reduced  to  writing,  that  is  to 
be  considered  as  the  evidence  of  the  agree- 
ment, and  everything  resting  in  parol  be- 
comes thereby  extinguished.  (2  Caines,  161  ; 
5  Viner.,  515,  pi.  18,  517,  pi.  26.)  The  plaint- 
iffs must,  therefore,  take  nothing  by  their  mo- 
tion. (2  Caines,  43,  Seixas  v.  Woods.) 

Judgment  of  nonsuit. 

Cited  in— 1  Johns.,  460,  504 ;  2  Johns.,  560 ;  3  Johns., 
508,  509 ;  5  Johns.,  355 ;  14  Wend.,  199 ;  1  Johns.,  Ch., 
282 ;  24  N.  Y.,  343 ;  50  N.  Y.,  79 ;  14  Hun,  221 ;  45 
Barb.,  174 ;  8  Barb.,  209 ;  18  Mich.,  367. 


CAREW  v.  OTIS. 

Rival  Claimants — Money  in  Hands  of  Third 
Party — Suit  by  One — Compromise — Failure 
of  Consideration — Third  Party  Stakeholder — 
His  Liability. 

C.  and  D.  claimed  money  in  the  hands  of  O.  C. 
brought  his  suit  against  O.,  who  defended  in  the 
suit  at  the  request  of  D.  The  attorney  of  C.  entered 
into  a  compromise  with  the  attorney  of  D.  and  O., 
and  the  suit  was  discontinued :  after  which  O.  paid 
over  the  money  in  his  hands  to  D.  C.,  afterwards 
finding  a  defect  in  the  securities  delivered  to  him,  as 
part  of  the  conditions  of  the  compromise,  brought 
his  action  against  O.  for  a  breach  of  his  promise, 
that  the  securities  were  valid.  It  was  held  that  O. 
was  a  mere  stakeholder,  and  the  agreement  about 
the  compromise  must  be  considered  as  made  be- 
tween C.  and  D.,  and  that  having  paid  over  the 
money  to  his  principal,  O.  was  no  longer  liable. 

THIS  was  an    action    of    assumpsit.      The 
cause  was  tried  at  the  New  York   sit- 
tings,   in     April,    1805,   before    Mr.   Justice 
Thompson. 

In  the  year  1801,  the  plaintiff  in  this  suit, 
JOHNS.  REP.,  1.     • 


who  resides  at  Norwich,  in  the  State  of  Con- 
necticut, commenced  an  action  in  this  court 
for  money  had  and  received  to  his  use.  The 
money  claimed  in  that  action  by  the  plaintiff 
arose  out  of  the  sale  of  a  ship  belonging  to  one 
Kelly,  of  Norwich,  and  mortgaged  by  him  to 
the  plaintiff,  and  afterwards  mortgaged  to  De- 
witt  and  others,  in  Connecticut.  Dewitt  and 
others  also  claimed  the  money  in  the  hands  of 
the  defendant,  *and  the  suit  brought  [*419 
by  the  plaintiff  was  defended  by  their  request, 
and  for  their  benefit.  This  fact  was  known 
to  the  plaintiff.  When  that  jcause  was  called 
on  to  trial,  in  March,  1802,  and  the  jury  were 
sworn,  the  parties  entered  into  the  following 
compromise:  The  plaintiff  agreed  to  receive, 
for  the  amount  of  his  claim,  a  part  in  cash, 
and  for  the  residue  the  two  promissory  notes 
mentioned  in  the  declaration  in  this  suit, 
which  notes  had  been  previously  passed  by 
him  to  Kelly,  and  formed  a  part  of  the  sum 
for  which  the  mortgage  was  given  to  the 
plaintiff,  and  were  then  to  be  returned  to  him. 
The  plaintiff  was  also  to  be  paid  the  costs  of  suit 
and  be  re-imbursed  the  counsel  feees  he  had 
advanced.  The  notes  were  thereupon  deliv- 
ered to  the  plaintiff,  who,  on  examining  them, 
objected  that  they  appeared  to  have  been  al- 
tered. Upon  which  a  Mr.  Lanman,  who  at- 
tended the  trial  as  the  agent  of  Dewitt  and 
others,  replied  that  the  notes  were  in  the  same 
condition  as  when  the  plaintiff  parted  with 
them,  and  that  nothing  had  been  done  to  invali- 
date them  ;  and  the  attorney  for  the  defendant 
observed  that  it  was  to  be  so  understood.  The 
plaintiff  then  accepted  the  notes,  and  the  jury 
were  discharged.  The  other  terms  of  the  com- 
promise were  afterwards  fulfilled  by  the  de- 
fendant. The  notes  in  question  had  never 
been  in  the  hands  of  the  defendant,  but  were 
brought  to  New  York  by  Lanman,  the  agent 
of  Dewitt  and  others.  At  the  time  of  the  com- 
promise, the  makers  of  the  notes  were  under- 
stood to  be  in  embarrassed  circumstances,  and 
the  notes  of  little  value.  The  defendant  had 
no  interest  in  the  money  for  which  he  was 
sued  by  the  plaintiff,  but  held  it  subject  to 
the  contending  claims ;  and  this  was  known 
to  the  plaintiff.  The  settlement  was  made 
with  the  plaintiff  by  the  attorney  of  the  de- 
fendant and  Lanman,  without  consulting  the 
defendant  about  the  terms  of  it.  The  defend- 
ant, afterwards,  paid  over  to  the  other  claim- 
ants in  Norwich  the  balance  of  money  re- 
maining in  his  hands.  After  this  settlement, 
the  plaintiff  gave  notice  to  the  defendant,  that 
the  notes  had  been  altered  and  paid,  and  de- 
manded the  payment  of  them.  The  defendant, 
with  the  consent  of  Dewitt  and  *others,  [*42O 
then  offered  to  rescind  the  agreement  for  the 
compromise,  and  to  place  the  plaintiff  in  the 
same  situation  in  the  original  suit  as  he  was 
when  the  compromise  was  made.  This  offer, 
made  before  the  commencement  of  the  present 
suit,  was  refused  by  the  plaintiff.  The  notes 
had  been  altered  while  in  the  hands  of  Kelly  j1 

1. — The  notes  were  in  the  following  words.    The 
alterations,  made  in  red  ink,  are  here  printed  in 


italics. 


I. 


$1,000.  NORWICH,  February  17, 1798. 

For  value  received  we  promise,  jointly  and  sever- 
ally, to  pay  unto  Joseph  Carew,  the  sum  of  one 
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and  the  only  evidence  of  any  payment  was 
that  Kelly  had  charged  them  against  the  mak- 
ers, in  his  account  with  them ;  but  there  re- 
mained due  to  Kelly,  from  the  makers,  on 
that  account,  a  balance  greater  than  the 
amount  of  the  notes.  One  of  the  makers  re- 
sided at  Demerara,  and  was  reputed  to  be  in 
solvent  circumstances. 

On  the  evidence  of  the  above  facts,  a  ver- 
dict was  found  for  the  plaintiff  for  five  hun- 
dred dollars,  with  liberty  to  move  the  court 
for  a  new  trial  on  a  case  made. 

Mr.  Boyd,  for  the  defendant.  1.  The  de- 
fendant in  this  case  acted  as  the  agent  of  De- 
witt  and. others,  between  whom  and  the  plaint- 
iff the  agreement  must  be  considered  as  virtu- 
ally made.  The  money  having  been  paid  over 
by  the  defendant  to  his  principals,  before  any 
notice  of  the  plaintiff's  claim  on  account  of 
the  notes,  he  was  completely  exonerated. 
Having  acted  with  perfect  good  faith  in  regard 
to  the  agreement,  he  cannot,  after  having  paid 
over  the  money  to  the  persons  entitled  to  receive 
it,  be  made  liable  to  the  plaintiff,  though  there 
may  have  been  a  mistake  about  the  notes.  In 
421*]  *the  case  of  Butter  v.  Harrison  (Cow- 
per.  566)  the  question  was,  whether  the  plac- 
ing the  money  received  by  the  agent  to  the 
account  of  his  principal  was  paying  it  over.  It 
is  clear  from  the  whole  case  that,  had  the 
money  been  paid  over  in  fact,  no  action  would 
have  lain  against  the  agent.  Indeed,  Lord 
Mansfield  observes  that  if  an  agent  pay  over 
money  which  has  been  paid  by  mistake,  he 
does  no  wrong,  and  the  plaintiff  must  call  on 
the  principal. 

2.  The  alterations  or  additions  to  the  notes 
were  not  such  as  to  invalidate  them.  In  re- 
gard to  the  first  note,  the  alteration  was  such 
as  any  holder  was  authorized  to  make.  In  the 
second  note,  the  words  added  made  the  parties 
sureties.  This  alteration  does  not  affect  the 
rights  of  the  holder  of  the  note.  Being  made 
by  the  parties  themselves,  they  never  would  be 
allowed  to  object  to  the  payment  on  that 
ground  ;  for  this  would  be  permitting  them  to 
take  advantage  of  their  own  wrong. 

8.  But  it  is  said  that  the  notes  had  been 
paid.  That  was  not  the  case,  unless  the  de- 
livery of  them  to  one  of  the  makers  was  to  be 
deemed  a  payment ;  the  charging  them  in  the 
books  of  account  of  H.  Kelly  cannot  amount 
to  a  payment,  nor  extinguish  them,  so  as  to  pre- 
vent the  payee  from  maintaining  an  action 
upon  them  whenever  they  come  again  into  his 
possession.  As  to  the  delivery  of  the  notes  by 
Carew  to'  Kelly,  that  was  a  fact  which  -the 
plaintiff  must  have  known  at  the  time  of  the 
agreement,  and  against  the  effects  of  which  it 
cannot  be  supposed  that  the  defendant  in- 
tended to  stipulate  ;  nor  ought  the  plaintiff  to 
be  allowed  to  avail  himself  of  that  circum- 
stance, as  the  ground  of  the  extinguishment  of 
the  note. 

Mr.  T.  L.  Ogden,  for  the  plaintiff.  1.  The 
defendant  was  in  fact  a  debtor  to  the  plaintiff, 


for  money  had  and  received  to  his  use ;  at 
least,  he  was  a  stakeholder  liable  to  the  con- 
tending parties.  This  liability  was  a  sufficient 
consideration  for  the  agreement,  and  made  it 
binding  upon  the  defendant.  The  agreement 
was  made  by  the  attorney  of  the  defendant, 
and  was  confirmed  and  ratified  by  his  paying 
the  money  and  costs  to  the  plaintiff  in  pursu- 
ance of  the  agreement.  That  he  afterwards 
paid  over  the  oalance  in  his  hands  does  not 
*vary  the  case  ;  if  he  thought  proper  [*422 
to  enter  into  this  engagement  with  the  plaint- 
iff, the  subsequent  payment  of  money  held  by 
him  cannot  release  him  from  his  responsibility 
on  an  express  promise.  Having  a  full  knowl- 
edge of  the  plaintiff's  claim,  he  has  parted 
with  the  money  in  his  own  wrong. 

2.  Can  a  note,  after  being  altered  or  defaced, 
be  again  negotiated  so  as  to  give  the  holder  a 
right  of  action  upon  such  note  ?    The  altera- 
tions are  material,  for  they  change  the  char- 
acters of  the  parties,  making  some  liable  mere- 
ly as  sureties.     A  note,  after  it  has  once  been 
issued  and  returned  again  to  the  maker,  can- 
not be  altered  and  again  be  issued  as  a  valid 
note. 

3.  These    notes,    after  they  came  into  the 
hands  of  Kelly,   were  charged    in    account, 
and  the  items  merged  in  a  general  balance. 
After  charging  them  in  account,  and  making 
memorandums  and  alterations  on  them,  they 
must  be  considered  as  settled ;  and  it  was  a 
fraud,  after  this  concurrent  adjustment  of  the 
parties,  to  put  the  notes  again  into  circula- 
tion. 

4.  The  notes  having  thus  been  invalidated- 
there  is  a  breach  of  the  promise  and  under, 
taking  of  the  defendant,  for  which  he  ought  to 
be  made  liable  to  the  plaintiff.  The  only  ques- 
tion is  whether  the  notes  were  invalidated  ;  for 
that  is  the  ground  of  the  action  ;  if  they  were, 
the  plaintiff  must  have  judgment. 

Mr.  Hanson,  in  reply.  The  promise  or  agree- 
ment of  the  defendant  was  that  the  notes 
should  remain  valid  evidence  of  the  debt  or  ac- 
count. If  the  power  of  recovering  on  the 
notes  has  been  defeated,  it  was  by  the  act  of 
the  plaintiff  himself,  the  result  of  prior  trans- 
actions between  the  parties,  of  which  the  de- 
fendant was  perfectly  ignorant.  But  there  is 
nothing  on  the  face  of  the  notes,  and  the  tran- 
sactions relating  to  them,  that  shows  them  to 
be  invalidated.  It  was  not  intended  by  the 
parties  to  stipulate  as  to  any  immaterial  altera- 
tion that  could  not  vitiate  the  notes.  That 
they  have  been  in  the  hands  of  Kelly  does  not 
affect  their  validity.  The  inserting  the  word 
"sureties"  does  not  change  their  essence  or 
impair  the  notes.  All  the  makers  remain 
equally  responsible  to  the  holder  as  principals; 
the  insertion  of  the  words  in  red  ink  was  mere- 
ly to  denote  the  situation  of  *their  [*423 
rights  between  themselves,  but  could  not  vary 
or  impair  the  rights  or  remedies  of  a  holder. 
The  fact  that  Kelly  had  charged  the  notes  in 
account  with  the  makers,  does  not  amount  to 


thousand  dollars  on  demand,  with  interest  from  the 
27th  day  of  July  until  paid.    Witness  our  hands. 

KELLY  &  BENJAMIN. 

HUGH  KELLY, 


ELIA8  LORD. 


An  mirftifjt 

-**  sureties. 

n. 

We  Kelly  and  Benjamin  as  principles,  and  H.  Kel- 
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ly  and  E.  Lord  as  surety.  In  thirty  days  from  date, 
we  the  subscribers  jointly  and  severally  promise  to 
pay  to  Joseph  Carew  or  order,  four  hundred  and 
thirty-four  dollars;  interest  after  due.  Witness 
our  hands,  &e. 
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a  payment ;  he  might  apply  the  items  of  his 
own  account  as  he  pleased  ;  besides,  the  bal- 
ance was  still  in  their  favor. 

But  the  defendant  was  a  mere  stakeholder. 
The  compromise  was  made  by  the  real  parties 
in  controversy,  and  the  defendant  paid  over 
the  money  pursuant  to  their  directions.  He 
had  no  interest  in  the  money  ;  it  would  be  ex- 
tremely hard  that  an  agent  or  stakeholder 
should  be  made  liable  when  he  has  parted  with 
the  money,  in  consequence  of  an  arrangement 
between  the  contending  parties.  The  offer  to 
rescind  the  whole  agreement,  and  put  the 
plaintiff  in  the  situation  in  which  he  originally 
stood,  ought  to  have  some  weight  in  favor  of 
the  defendant.  The  presence  of  the  attorney 
of  the  defendant,  or  his  conversation,  ought 
not  to  bind  the  defendant,  for  he  was,  in  fact, 
the  counselor  of  Lanman,  who  was  the  agent 
of  Dewitt  and  others,  the  real  party  in  the  con- 
troversy. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  stated  in  this  case  are  not  sufficient 
to  sustain  the  present  action.  The  defendant 
was  a  mere  stakeholder  of  the  money,  which 
was  the  subject  of  the  former  suit.  The  plaint- 
iff, who  had  an  interest  in  the  money,  settled 
the  dispute  with  respect  to  its  disposition  ;  this 
was  done  without  the  agency  or  interference 
of  the  defendant ;  and  on  such  compromise  he 
paid  over  the  money,  according  to  the  terms 
of  the  settlement,  which  must  be  considered  as 
done  pursuant  to  the  direction  and  orders  of 
the  parties  interested  in  it,  and  as  equivalent 
to  a  payment  to  themselves.  The  defendant 
having  had  no  agency  in  the  compromise,  it  is 
perfectly  immaterial,  as  it  respects  his  liability, 
whether  or  not  the  plaintiff  was  deceived  or 
defrauded  in  that  settlement.  No  notice  was 
given  to  the  defendant  of  the  pretended 
alteration  of  the  note  until  after  he  had  paid 
over  the  money,  and  it  would  be  unjust  in  the 
extreme  to  make  him  responsible  for  the  negli- 
gence of  the  plaintiff,  or  the  misrepresenta- 
424*]  tions  of  Lanman,  with  whom  *he  made 
the  settlement.  If  Lanman  could  be  con- 
sidered the  agent  of  the  defendant,  the  sub- 
sequent conduct  of  the  latter,  in  paying  over 
the  money,  pursuant  to  the  compromise, 
might  be  deemed  a  ratification,  and  make  him 
responsible  for  the  fulfillment  of  the  contract; 
but  every  part  of  the  case  excludes  the  idea  of 
the  defendant's  having  had  any  interest  in  the 
controversy.  He  was  not  only,  in  fact,  a  mere 
nominal  party,  but  this  was  known  to  and 
well  understood  by  the  plaintiff.  The  case 
states  explicitly  that  the  first  suit,  which  was 
the  subject  of  the  settlement,  was  defended  at 
the  instance  and  for  the  benefit  of  Dewitt 
and  others,  and  that  this  was  known  to  the 
plaintiff.  Lanman  acted  as  the  known  and 
avowed  agent  of  Dewitt  and  others.  The 
plaintiff  contracted^ith  him  in  that  capacity; 
and  if  the  contract  has  not  been  complied  with, 
a  remedy  must  be  sought  either  against  the 
principals  or  their  agents,  and  not  against  one 
who  had  no  concern  in  the  transaction.  This 
objection,  without  examining  any  of  the  other 
points,  goes  to  the  whole  merit  of  the  plaint- 
iff's claim,  and  would  entitle  the  defendant  to 
judgment ;  but  according  to  the  terms  of  the 
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case,  we  can  only  set  aside  the  verdict,  and 
award  a  new  trial. 

New  trial  granted. 


NANCY  JACKSON 

V. 

ARCHIBALD  JACKSON. 

Divorce  Obtained  in  Vermont  by  Wife  —  Married 
and  Husband  Resided  in  New  York  —  Suit  in 
New  Y«rk  to  Enforce  Decree  for  Alimony. 

A  citizen  of  this  State  married  a  wife  in  this  State. 
and  after  living  together  for  more  than  a  year,  the 
wife  left  her  husband  and  went  into  the  State  of 
Vermont,  and  there  obtained  a  divorce  under  the 
laws  of  that  State,  on  the  ground  of  ill  treatment 
and  severe  temper,  and  then  returned  to  this  State, 
where  she  has  since  resided.  In  an  action  brought 
by  the  wife  against  the  husband  for  alimony, 
adjudged  to  her  by  the  decree  of  the  court  in  Ver- 
mont, which  granted  the  divorce,  it  was  held  that 
the  domicil  of  the  party  was  not  changed  by  her 
going  and  residing  in  Vermont  :  that  such  conduct 
was  an  evasion  of  the  law  of  this  State,  which  does 
not  allow  of  a  divorce.fexcept  for  adultery;  and  that 
no  action  could  be  maintained  on  such  a  decree. 

Citations—  1  Cai.,  460  ;  3  T.R.,  454  ;  4  T.  K.,  466  :  1 
Vesey,  Jun.,  77. 


was  an  action  on  the  case,  brought  on 
-L  a  judgment  or  decree  of  the  Supreme  Court 
of  Judicature  of  the  State  of  Vermont.  Plea, 
non  assumpsit. 

The  cause  was  tried  at  the  circuit  held  at 
Albany,  the  17th  October,  1805,  before  Mr.  Jus- 
tice Thompson.  The  plaintiff  produced  a  copy 
of  the  decree  of  the  Supreme  Court  of  Vermont, 
duly  authenticated,  by  which  it  appeared  that 
the  plaintiff  had  exhibited  a  petition  to  that 
court,  stating  her  *marriage  with  the  [*425 
defendant,  of  Canaan,  in  the  County  of  Col- 
umbia, in  this  State,  on  the  21st  September, 
1800;  and  that  on  account  of  the  ill  treatment 
and  abuse  she  received  from  the  defendant, 
who  beat  her,  and  threatened  her  life,  and  his 
severity  of  temper,  it  was  impossible  that  she 
could  live  with  him,  &c.,  praying  a  divorce. 
On  the  1st  Tuesday  of  February,  1803,  the 
court  decreed  as  follows:  "  Upon  hearing  the 
allegations  in  the  said  petition  contained,  and 
the  evidence  adduced  in  support  thereof,  and 
the  argument  of  counsel,  it  is  considered  by 
the  court  here  that  the  prayer  of  the  said 
Nancy's  petition  be  granted,  and  that  the  said 
Nancy  be  divorced  from  all  and  singular  the 
obligations  she  is  under,  by  virtue  of  the  mar- 
riage covenant  between  her  and  the  said 
Archibald  ;  and  it  is  further  ordained,  ad- 
judged and  decreed,  that  the  said  Nancy  to 
have  and  recover  of  the  said  Archibald  fifteen 
hundred  dollars,  for  her  alimony,  of  which  she 
may  have  execution." 

It  was  proved,  on  the  part  of  the  defendant, 
that  he  and  the  plaintiff  were  lawfully  married 
at  Canaan,  in  this  State,  in  September,  1800  ; 
that  they  lived  together  until  the  winter  of 
1802  ;  that  in  October,  1802,  the  plaintiff  went 
to  Vermont,  and  declared,  at  the  time,  that  she 
went  there  for  the  purpose  of  obtaining  a 
divorce  from  her  husband  ;  that  in  the  month 
of  April,  1803,  she  returned  to  New  York,  and 
has  ever  since  resided  within  this  State  ;  it  ap- 
peared, also,  that  the  defendant  was  a  citizen 
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of  this  State  ;  that  both  parties,  before  their 
intermarriage,  were  inhabitants  of  this  State, 
and  have  continued  to  reside  here,  except  the 
plaintiff,  for  the  time  she  was  absent  in  Ver- 
mont. The  present  action  was  brought  to  re- 
cover the  sum  decreed  for  alimony  by  the 
court  of  Vermont,  and  a  verdict  was  taken,  by 
consent,  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  a  case  containing  the  above 
facts.  It  was  agreed  that  the  printed  laws  of 
Vermont  should  be  read,  on  the  argument,  as 
the  laws  of  that  State. 

Mr.  Woodworth,  Attorney-General,  for  the 
plaintiff.  If  the  court  had  not  already  decided 
420*]  that  a  Judgment  in  another  *State 
was  not  conclusive,  I  should  feel  disposed  to 
question  that  doctrine. 

[COURT.  That  question  is  settled  (1  Caines, 
460,  Hitchcock  &  Fitch  v.  Aickeri).} 

The  decree,  then,  is  prima  facie  evidence  of 
the  plaintiff's  right  to  recover.  It  cannot  be 
impeached  unless  for  some  irregularity. 

[COURT.  It  appears  from  the  case,  that  the 
judgment  was  regular.  That  point  need  not  be 
argued.] 

It  is  contended,  then,  that  the  court  of  Ver- 
mont was  competent  to  pronounce  the  decree, 
and  that  the  plaintiff  is  entitled  to  have  the 
full  effect  of  it  here.  The  parties  were  before 
a  court,  in  another  State,  having  power  to  de- 
cree divorces.  There  is  no  objection  of  any 
want  of  jurisdiction,  or  of  any  irregularity  in 
the  proceedings  of  the  court.  There  is  noth- 
ing, therefore,  in  this  case,  to  distinguish  it 
from  any  other  action  on  a  judgment  or  decree 
of  a  foreign  court,  for  the  payment  of  a  cer- 
tain sum  of  money.  (See  3  Caines,  22,  Post  & 
La,  Rue  v.  Neafie.) 

Mr.  H.  Bleecker,  for  the  defendant.  This,  if 
not  a  difficult,  is  certainly  a  new  case,  and  in- 
volves a  question  of  great  importance  to  the 
laws  of  this  State,  and  to  the  interests  of  its 
citizens.  The  parties  were  inhabitants  of  this 
State,  and  the  contract  of  marriage  was  made 
and  solemnized  here.  The  question  is,  can  a 
court  of  another  State,  or  of  a  foreign  coun- 
try, dissolve  a  marriage  contract  under  such 
circumstances  ;  or  will  this  court  lend  its  aid 
to  give  effect  to  such  a  decree  of  a  foreign 
tribunal  ?  By  the  law  of  this  State,  no  divorce 
can  be  obtained  except  for  adultery.  (Laws 
of  N.  Y.,Vol.  I., p.  94.)  In  Vermont,  divorces 
are  granted  for  slight  causes,  as  ill  treatment 
and  bad  temper.  Here  is  a  conflictio  legum, 
and  it  remains  to  be  decided  whether,  in  a 
matter  of  so  much  consequence  to  the  moral- 
ity and  happiness  of  the  people,  we  are  to  be 
governed  by  the  laws  of  another  State,  or  by 
those  of  our  own.  The  municipal  law  of  a 
State  does  not  extend  beyond  its  territory,  and 
has  authority  only  over  its  own  citizens  or  sub- 
jects. Jus  civile  est  quod  tsibi  poprdu*  constituit. 
(Just.  Inst.,  1,  2,  1 ;  1  Bl.  Com.,  43  ;  Huberus, 
lib.  1,  tit.  3,  n  2,  de  conflicla  legum.)  It  is  true 
that  Huberus,  in  his  second  axiom,  classes  all 
those  who  are  within  the  territory,  whether 
their  residence  be  temporary  or  permanent,  as 
subjects  ;  but  this  must  be  understood  only 
427*]  *in  relation  to  the  general  laws  made 
for  the  preservation  of  good  order,  and  which 
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have  no  relation  to  the  title  of  citizen  or  sub- 
ject, properly  speaking.  (Vattel.,  liv.  2,  ch. 
8.  sec.  101.)  A  citizen  or  subject,  whoabsents 
himself  for  a  time,  without  any  intention  to 
abandon  his  country,  does  not  lose  the  char- 
acter or  privileges  of  a  citizen.  (Vattel,  liv. 
2,  sec.  107.)  The  permanent  inhabitants,  and 
native  citizens,  are  always  distinguished  from 
strangers,  or  temporary  residents.  (Vattel, 
liv.  1,  ch.  9,  sec.  212,  213.)  It  is  the  domicil, 
or  fixed  habitation,  that  makes  a  person  a  sub- 
ject or  a  citizen.  (Vattel,  lb.,  sec.  217,  218.) 
Foreign  laws,  judgments,  or  decrees,  have  no 
authority  extra  territorium.  (Kaimes*  Princi- 
ples of  Equity,  Vol.  II.,  p.  312,  354,  866  ;  Ers- 
kine's  Institute  of  the  Laws  of  Scotland,  book 
1,  tit  2,  n.  16-18,  et  seq.)  Now  the  domicil  of 
these  parties  was  fixed,  and  always  continued, 
in  the  State  of  New  York.  The  defendant 
did  not  go  into  Vermont  ;  and  the  plaintiff 
went  there  avowedly  for  the  purpose  of  evad- 
ing the  laws  of  this  State  ;  she  was  not  even 
there  at  the  time  the  petition  was  presented, 
and,  though  absent  a  few  months,  she  has  re- 
turned and  resided  in  this  State  ever  since. 
The  law  of  Vermont,  at  that  time,  did  not  re- 
quire even  a  residence  of  either  party,  in  order 
to  obtain  a  divorce.  The  domicil  of  the  hus- 
band is  the  domicile  of  the  wife.  While  the 
marriage  contract  continues,  the  wife  can  never 
be  supposed  to  have  a  different  domicil  from 
that  of  her  husband.  Even  had  the  husband 
gone  into  Vermont,  his  temporary  residence 
there,  while  he  had  the  animus  revertendi, 
would  not  be  considered  as  changing  his  dom- 
icil. (2  Bos.  &  Pull.,  229;  March  v.  Hutchin- 
son,  Bruce  v.  Bruce,  in  a  note.  .See,  also,  3 
Dallas,  133  to  169,  as  to  expatriation.)  Will 
this  court,  then,  sustain  or  give  effect  to  the 
decree  of  a  foreign  tribunal,  dissolving  a  con- 
tract of  marriage  between  citizens  of  this 
State  ;  a  decree  repugnant  to  the  policy  and 
morality  of  our  own  laws  ?  In  what  cases  is 
the  lex  loci  to  govern,  and  how  far  have  the 
courts  of  one  country  carried  their  courtesy, 
in  giving  effect  to  the  decrees  of  the  court  of 
another  country  V  Though  a  general  princi- 
ple of  convenience,  in  regard  to  the  intercourse 
of  mankind,  has  produced  the  general  rule  re- 
specting the  lex  loci,  yet  every  writer  on  this 
subject  admits  that  where  the  laws  of  one 
country  are  injurious  to  another,  are  repugnant 
to  morality  or  policy,  or  are  attended  even 
with  inconvenience,  they  are  not  to  be  con- 
sidered as  valid  within  a  different  jurisdic- 
tion. 

*The  cases  on  this  point  to  be  found  [*428 
in  the  books  are  numerous  :  they  relate  to  mar 
riages,  wills,  bankruptcies,  revenue,  slaves,  and 
concern  religion,  morality,  or  policy.  (Huber- 
us, lib.  1,  tit.  3,  Ersk.  Inst.  Vol.  II.,  p.  474, 
581,  735,  786;  Kaimes'  Prin.  of  Eq.  bk.  3,  ch.  8, 
sec.  1,  2,  3,  4  ;  Roll.  Abr.,  43  ;  Hargrave's  Co. 
Litt.,  note,  206,  a ;  2  Burr. .1077  ;  4  Term  Rep., 
189  ;  2  H.  Black.,  402  ;  3*Term  Rep.,  454  ;  4 
Term  Rep.,  466;  3  Bos.  &  Pull.,  38,  39;  1 
East,  6  ;  1  Cooke's  B.  L.,  176  ;  Loft,  1,  Somer- 
set v.  Stewart.)  Huberus  considers  the  case  of 
young  persons  going  from  Holland  into  Fries- 
land,  to  sanction  their  illicit  intercourse  by  a 
marriage  there,  without  consent  of  curators  or 
guardians,  and  returning  again  to  Holland,  as 
a  fraud  and  evasion  of  the  law  ;  and  that  such 
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marriages  are  not  valid.1  So  if  a  Frisian  mar- 
ries his  brother's  daughter  in  Brabant,  and  re- 
turns, the  marriage  is  void.4  But  we  shall 
probably  be  told  of  the  Scotch  marriages,  and 
the  decisions  which  have  taken  place  in  rela- 
tion to  them  ;  but  the  court  will  recollect  the 
history  of  those  marriages,  and  the  diversity 
of  opinions  which  have  been  entertained  as  to 
their  effect.  (Hargrave's  Co.  Litt.,  79,  b,  note  ; 
Bull.  N.  P.,  113;  2  H.  Bl.,  145,  Ilderton  v. 
llderton.)  A  reference  to  the  authorities  cited 
will  show  how  this  rule  about  the  operation 
•of  the  lex  loci  has  been  limited.  The  cases  in 
which  it  has  been  allowed  have  arisen  either 
from  comity  or  necessity,  and  relate  to  objects 
harmless  or  innocent,  and  which  can  be  at- 
tended with  no  inconvenience  or  injury.  Such 
are  the  cases  in  regard  to  interest,  bills  of  ex- 
change, forms  of  oaths,  &c.  The  warmest 
advocates  in  support  of  the  decisions  of  for- 
eign courts,  admit,  that  if  the  party  claiming 
the  benefit  of  the  judgment  of  such  courts  ap- 
plies to  the  courts  of  his  own  country  to  en- 
force such  judgment,  it  is  completely  open  to 
•examination,  and  subject  to  the  laws  of  the 
latter  place.  (Opinion  of  Ch.  Baron  Eyre,  2 
H.  Bl.,  410.)  In  executions sententice  alibi  latat, 
servare  jus  loci  in  quo  fit  executio,  non  ubi  res 
judicata  est.  (Sandius,  apud  Huberus,  lib.  1, 
tit.  3,  sec.  7  ;  Kaimes'  Prm.  of  Eq.  bk.  3,  ch.  8, 
sec.  6.  See,  also,  1  Caines,  412,  Nash  v.  Tup- 
per.)  On  that  principle,  this  court  decided, 
that  where  a  party  sues  in  this  State  on  a  con- 
tract made  in  another  State,  .our  statute  of 
limitations  is  a  good  plea  in  bar,  though  there 
be  no  such  prescription  in  the  State  where  the 
-contract  was  made.  The  party,  by  bringing 
his  action  on  this  judgment,  before  a  court  of 
this  State,  has  submitted  to  its  laws,  and  the 
rules  of  decision  adopted  here. 

Again,  there  is  a  material  difference  between 
giving  effect  to  the  law  of  another  country, 
429*]  when  it  is  in  support  of  *a  just  and 
bona  fide  contract,  and  when  it  is  to  destroy 
such  contract,  or  discharge  the  parties  from  its 
obligations.  If  the  court  will  not  allow  the 
discharge  obtained  by  a  debtor  under  the  bank- 
rupt or  insolvent  laws  of  another  State,  to  de- 
feat the  right  of  his  creditor  on  a  contract 
made  here  (3  Caines,  154,  Vanraugh  v.  Van- 
arsdaln  ;  \  East,  6 ;  5  East,  125),  a  fortiori, 
they  will  not  permit  so  important  and  sacred 
a.  contract  as  that  of  marriage  to  be  dissolved 
l>y  the  laws  of  another  country,  while  the  par- 
ties remain  citizens  of  this  State.  There  can- 
not be  a  stronger  case  for  excluding  the  opera- 
tion of  the  lex  loci.  It  is  unnecessary  to  dwell 
•on  the  importance  of  the  marriage  contract, 
and  its  extensive  effects  on  all  the  various  rela- 
tions of  society.  If  this  decree  be  sustained, 
the  consequence  will  be  that  we  shall  be  gov- 
erned by  the  laws  of  Vermont,  instead  of  our 
•own  laws ;  but  mogis  est  in  tali  conflwtu,  ut  jus 

1. — Ego  ita  existimo,  hanc  rem  manifesto  pertinere 
-ad  eversionem  juris  nostri,  ac  ideo  non  esse  magis- 
tratus  hcec  obligacos,  e  jure  gentium,  ejusmodi  nup- 
tias  agnoscere  et  rotas  habere.  Multoque  magis  stat- 
uendum  est,  eos  contra  jiw  gentium  facere  videri  qui 
vivibus  alieni  imperil  sua  facilitate  jus  patriis  legibus 
contrarium,  scientes  volenter  impertiunter.  Hub., 
lib.  1,  tit.  3,  n.  8. 

2. — Si  Frisius  cum  fratris  fllia  se  conferat  in  Bra- 
bantiam,  ibique  nuptias  celebret,  hue  revcrsus  non 
videtur  toterandus ;  guia  sic  jus  nostrum  pessimis  ex- 
'emplis  eluderetur.  Hub.,  lib.  1,  tit.  3,  n.  8. 
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nostrum  quam  jus  alienum  scrcemus.  (Huber. 
loc.  cit.,  n.,  11.)  If,  however,  we  are  bound 
implicitly  to  adopt  the  decrees  of  the  courts  of 
Vermont,  and  to  give  them  effect  within  this 
State,  the  marriage  ties,  which  should  be  per- 
manent and  indissoluble,  except  by  death,  or 
the  criminality  of  either  party,  may  be  broken 
for  the  slighest  cause.  The  wife  may  elope 
and  be  divorced  before  the  husband  can  know 
where  she  is,  or  have  it  in  his  power  to  reclaim 
her.  The  laws  of  Vermont  to-day  authorize 
divorces  for  ill-treatment  and  severity  of  tem- 
per ;  to-morrow  they  may  adopt  the  Roman 
law,  and  grant  divorces,  because  the  wife  had 
been  at  a  play,  or  been  seen  in  the  street  with 
her  head  uncovered.  The  consequences,  too, 
not  only  as  to  the  peace  and  happiness  of  fami- 
lies, but  as  it  respects  the  rights  of  property  in 
the  husband,  and  the  interests  of  creditors, 
which  must  be  affected  by  a  divorce,  deserve 
serious  consideration. 

Notwithstanding  the  political  compact  that 
connects  the  United  States  as  a  federal  repub- 
lic, the  several  States  must  be  considered  as 
distinct  and  independent  sovereigns,  governed 
by  different  laws  and  customs.  The  reputa- 
tion and  prosperity  of  this  State  is  greatly  ow- 
ing to  its  being  governed  by  that  excellent 
system  of  English  common  *law,  adopt-  [*43O 
ed  by  our  ancestors,  and  to  the  wise  and  regu- 
lar administration  of  justice  connected  with 
it.  Every  attempt  to  subvert  this  system 
ought  to  be  discountenanced  Every  viola- 
tion of  the  independent  jurisdiction  of  the 
State  ought  to  be  resisted  ;  for  the  service  of 
process,  and  notices,  issuing  from  the  courts 
of  another  State,  is  an  infringement  of  the 
jurisdiction  of  this  State.  (Laws  of  N.  Y., 
Vol.  I.,  p.  166;  Kirby's  Rep.,  119.) 

Mr.  Woodworth,  in  reply.  I  shall  not  con- 
trovert the  principles  or  authorities  which  have 
been  adduced  on  the  other  side  with  so  much 
learning  and  ingenuity.  It  is  sufficient  to 
show  that  they  do  not  apply  to  the  present 
case.  It  seems  to  have  been  attempted  -to 
prove  that  the  rights  and  incidents  of  marriage 
are  local,  and  do  not  accompany  the  parties 
wherever  they  choose  to  reside.  But  there  is 
nothing  so  peculiar  in  the  nature  of  this  con- 
tract as  to  render  it  perpetually  subject  to  the 
law  of  the  place  where  it  was  originally  made. 
Suppose  the  case  of  parties  married  in  France, 
and  that  by  the  laws  of  that  country  the  con- 
tract could  not  be  dissolved  for  any  cause 
whatever,1  and  they  should  afterwards  come 
to  reside  here,  and  be  made  citizens  under  the 
naturalization'law  ;  will  it  be  contended  that  if 
either  of  them  commit  adultery  in  this  State, 
that  a  divorce  cannot  be  granted,  merely  be- 
cause no  divorce  would  have  been  allowed  in 
France  ?  On  the  contrary,  this  contract  is  em- 
phatically personal;  its  rights  are  to  be  enjoyed, 
and  its  duties  performed,  wherever  the  parties 
happen  to  reside.  Whenever  they  change  their 
residence,  they  carry  with  them  the  contract, 
with  its  incidents,  which  is  thus  transitory, 
and  subject  to  the  laws  of  the  place  where 
the  parties  are  found.  It  is  not  denied  that  if 
the  court  of  Vermont  had  pronounced  this 
decree,  without  having  the  parties  before  them, 

1.— This  was  the  law  in  France,  before  the  Revo- 
lution. See  Pothier,  Traite  du  Contrat  de  Marriage, 
part  6,  ch.  1,  art.  1. 
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It  would  be  void.  But  it  appears,  by  the  ex- 
emplification of  the  record,  that  the  parties  did 
appear  before  the  court  by  counsel.  The 
domicil  of  the  parties  is  immaterial.  It  is  suffi- 
cient that  they  were  within  the  jurisdiction  of 
the  court ;  for  so  it  must  be  intended  from  the 
record. 

431*]  *Again,  the  statute  of  this  State 
does  not  exclusively  confine  the  cause  of 
divorce  to  the  fact  of  adultery.  It  is  not  pro- 
hibitory, but  provisory.  Every  State  may 
make  such  laws  as  may  be  thought  best,  and 
the  persons  found  within  its  jurisdiction  will 
be  subject  to  them.  Different  countries  admit 
different  causes  of  divorce.  (Montesquieu,  liv. 
15,  ch.  14,  15.)  There  is  nothing  in  the  natural 
or  revealed  law  that  prohibitits  divorces.  If  this 
decree  militate  against  any  statute  or  law  of 
this  State,  or  against  religion,  morality  or 
policy,  or  is  injurious  to  society,  it  will  not  be 
entitled  to  the  aid  of  this  court  to  carry  it  into 
effect.  If  the  cause  of  divorce  should  at  any 
time  appear  to  be  trivial  or  improper,  as  has 
been  supposed,  the  courts  of  this  State  will  not 
be  bound  to  sanction  it.  It  will  be  sufficient, 
however,  to  decide  upon  such  a  case  whenever 
it  arises.  Though  this  be  not  a  case  of 
adultery,  yet  the  causes  of  divorce  are  such  as 
would  justify  the  separation  of  the  parties,  at 
least,  if  not  a  dissolution  of  the  marriage  con- 
tract. If  the  court  should  be  of  opinion  that 
there  was  sufficient  grounds  for  a  divorce  a 
mensa  et  ihoro,  they  may  support  this  decree  so 
far  as  to  permit  the  plaintiff  to  recover 
alimony  ;  for  a  decree  may  be  affirmed  in  part, 
and  reversed  in  part.  (2  Bac.  Abr.,  288.) 


SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

After  stating  the  facts  in  the  case,  he  pro- 
ceeded : 

The  laws  of  Vermont  are  to  be  considered  as 
part  of  the  case.  It  appears  that  the  Supreme 
Court  of  that  State  had  jurisdiction  given  to 
them,  by  a  statute  of  the  28th  of  February, 
1797,  to  grant  bills  of  divorce,  for  several 
enumerated  causes,  among  which  is  intolerable 
severity,  and  to  allow  alimony.  By  another 
statute,  passed  the  12th  of  November,  1802,  it 
is  provided,  that  no  bill  of  divorce  shall  be 
granted,  unless  one  of  the  parties  has  resided 
within  that  State  one  year  previous  to  the 
granting  of  such  divorce ;  the  latter  act  was 
not  to  take  effect  until  from  and  after  the  1st 
day  of  February  succeeding  its  enactment. 
By  a  reference  to  the  calendar  of  the  year  1803, 
it  appears  that  this  decree  was  pronounced  on 
the  1st  day  of  February,  1803.  By  the  terms 
of  the  last  statute,  that  day  is  excluded,  so  that 
432*1  the  *broad  question  arises,  whether 
the  judgment  in  this  case,  under  the  circum- 
stances attending  it,  can  be  deemed  obligatory 
on  the  defendant,  so  far  forth  as  to  sustain  the 
present  action. 

The  case  of  Hitchcock  &  Fitch  v.  Aiclcen  (1 
Caines,  460)  must,  as  respects  this  court,  be  an 
authority  for  saying  that  a  judgment  obtained 
in  a  sister  State  "is  liable  to  be  impeached  in  a 
suit  brought  on  it  here,  notwithstanding  there 
may  have  been  a  full  and  fair  trial  in  the 
original  suit.  And  so  far  it  quadrates  with 
this  case,  for  here  the  defendant  appeared,  and 
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made  his  defense,  and  thereupon  the  court  in 
Vermont  pronounced  the  decree  in  question. 

The  case  being  thus  open  for  exaination,  the 
question  at  once  arises,  how  far  this  court  will 
lend  its  assistance  to  carry  into  effect,  between 
its  own  citizens,  a  judgment  of  a  foreign  court,, 
where  the  plaintiff  has  resorted  to  that  court, 
with  the  avowed  object  of  gaining  relief  in  a, 
case  not  provided  for  by  our  laws,  and  against 
the  policy  of  them.  I  say,  against  the  policy 
of  our  laws,  because  our  own  Legislature  hav- 
ing authorized  divorces  but  in  one  case,  intol- 
erable severity  of  treatment  does  not  warrant 
a  divorce.  In  delivering  the  judgment  I  have- 
formed  in  the  present  case,  it  is  not  to  be- 
understood  that  I  mean  to  impugn  the  princi- 
ple that  proper  deference  is  due  to  the  decisions- 
of  the  courts  of  justice  in  a  neighboring  State, 
in  a  case  properly  before  them,  and  when  they 
do  not  encroach  on  the  rights  of  other  States. 

We  are  not  called  on,  in  the  present  case,  to- 
pronounce  on  the  legal  effect  of  the  divorce- 
granted  by  the  Supreme  Court  of  Vermont. 
Here  is  a  plain  attempt  by  one  of  our  own  citi- 
zens to  evade  the  force  of  our  laws.  The- 
plaintiff,  to  obtain  a  divorce,  which  our  laws 
do  not  allow,  instituted  her  proceedings  in 
Vermont,  whilst  she  was  an  inhabitant,  and 
an  actual  resident  of  this  State,  and  while  her 
domicil  continued  within  this  State  ;  for  she- 
was  incapable,  during  her  coverture,  of  ac- 
quiring a  domicil  distinct  from  that  of  her 
husband.  (3  Ves.,  Jun.,  787.)  The  plaintiff 
having  acted  with  a  view  of  evading  our  laws, 
it  would  be  attended  with  pernicious  conse- 
quences to  aid  this  attempt  to  .elude  them. 

*It  may  be  laid  down  as  a  general  [*433- 
principle,  that  whenever  an  act  is  done  in- 
fraudum  legis,  it  cannot  be  the  basis  of  a  suit 
in  the  courts  of  the  country  whose  laws  are  at- 
tempted to  be  infringed.  The  cases  of  Briggs- 
v.  Lawrence  (3  Term^Rep.,  454),  and  Clugas  &• 
Penaluna  (4  Term  Rep.,  466),  support  this 
opinion,  without  going  beyond  the  point  now 
submitted.  The  court  are,  therefore,  of  opin- 
ion, that  judgment  must  be  given  for  the- 
plaintiff. 

Judgment  for  the  defendant. 

Questioned  in— 45  N.  Y.,  542. 
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Cited  in— 13  Johns.,  205 ;  15  Johns..  146 ;  3  Cow... 
738;  13  Wend.,  407,  421;  68  N.  Y.,  542;  4  Lans.,  391 
62  Barb.,  333 ;  108  Mass.,  597 ;  129  Mass.,  18 ;  48  Ind... 
202. 

Limited  in— 25  Mich.,  263. 


Q.  S.  MUMFORD  v.  R.  S.  HALLETT. 

1.  Marine  Insurance — Insurance  on  Profit* — 
Capture  —  Abandonment — Prior  Abandon- 
ment. 2.  Parol  Evidence. 

Where  a  printed  blank  policy  on  cargo  was  used,, 
and  the  blank  tilled  up  for  an  insurance  on  profits, 
and  the  valuation  in  writing-,  when  taken  in  con- 
nection with  the  printed  words,  was  a  valuation  of 
the  goods,  and  not  of  the  pronto,  it  was  held  that 
paroi  evidence  was  inadmissible  to  explain  the  in- 


NOTK.— Marine  Insurance—  Valued  Policies. 
See  Davy  v.  Hallett,  2  Cai.,  16,  note ;  Kenny  v. 
Clarkson,  ante,  385,  note. 
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tention  of  the  parties,  there  being:  no  ambiguity  in 
the  words  as  they  stood.  Every  policy  on  profits 
must  of  necessity  be  a  valued,  not  an  open  policy. 
Where  the  vessel  and  cargo  were  captured  and  the 
owner  of  the  goods  abandoned  them,  and  also  aban- 
doned his  interest  to  the  insurers  on  the  profits,  it 
was  held  that  he  was  entitled  to  recover  against  the 
latter  for  a  total  loss,  notwithstanding  a  previous 
abandonment  of  the  goods  to  the  insurers  on  the 
cargo,  who  received  the  goods  after  their  release 
by  the  captors,  and  sold  them,  on  their  own  ac- 
count, to  a  profit. 

Citations-3  Cai.,  246. 

THIS  was  an  action  on  a  policy  of  insurance. 
The  cause -was   tried  at    the   New  York 
sittings,   the  17th  day  of  June,  1805,  before 
Mr.  Justice  Tompkins. 

The  policy  was  in  the  usual  printed  form 
of  a  policy  on  cargo,  and  the  blank  was  filled 
up  with  the  following  words  :  At  and  from 
Cumana,  Spanish  Main,  to  New  York,  with 
liberty  to  touch  at  Curagoa  or  St.  Thomas,  in 
and  with  the  schooner  Rising  Sun,  on  profits. 
Then  followed  the  printed  words,  "on  all 
goods  and  merchandises  laden,  or  to  be  laden, 
&c.,  the  said  goods  and  merchandises,  for  so 
much  as  concerns  the  assured  and  assurers  in 
this  policy,  are,  and  shall  be,  valued  at"  $2,500 ; 
to  which  amount  the  policy  was  underwritten. 
The  policy,  interest  and  preliminary  proofs 
were  admitted. 

The  broker  was  called  to  prove  that  it  was 
the  usual  practice,  as  there  was  no  blank 
policies  on  profits,  to  take  a  blank  policy  on 
cargo,  to  fill  it  up  iu  the  same  manner  the  pres- 
ent policy  had  been,  and  to  insert  the  valua- 
tion of  the  subject  insured,  without  making 
any  alteration  in  the  printed  words  ;  that  this 
434*J  valuation  is  always  *understood  to 
refer  to  the  premises  insured,  whatever  may 
be  the  printed  words  in  other  parts  of  the 
policy  ;  that  at  the  time  the  defendant  under- 
wrote the  policy  in  question,  it  was  stated  to 
him  that  the  profits  were  valued  at  $2,500,  to 
which  he  assented  by  subscribing  his  name  ; 
and  that  the  policy  was  so  filled  up  with  the 
intention  of  expressing  the  value  of  the  profits, 
as  agreed  on  between  the  parties.  This  evi- 
dence was  objected  to  on  the  part  of  the  de- 
fendant, but  was  admitted,  and  the  question 
as  to  its  admissibility  was  reserved.  The  ves- 
sel sailed  from  Cumana  with  a  cargo  of  cocoa 
and  hides,  in  October,  1800,  and  was  captured 
on  the  10th  of  October,  by  a  British  privateer, 
and  carried  into  Bermuda,  where,  on  the  5th 
of  November,  she  was  libeled  in  the  Vice-Ad- 
miralty Court.  On  the  24th  of  December  a 
decree  of  restitution  was  made,  on  payment  of 
costs  and  expenses  to  the  captors ;  and,  in 
January,  1801,  the  vessel  with  her  cargo  ar- 
rived at  New  York.  The  cargo  had  been  in- 
sured in  New  York,  by  the  Columbian  Insur- 
ance Company,  for  the  same  voyage,  and  after 
the  capture  the  assured,  on  the  22d  of  Novem- 
ber, abandoned  to  the  assurers,  who  accepted 
the  abandonment,  and  paid  as  for  a  total  loss. 
An  abandonment  on  the  present  policy  was 
made  about  the  same  time.  The  cargo,  on  its 
arrival,  was  taken  possesion  of  by  the  assurers, 
and  sold  at  auction  for  their  account,  to  a  con- 
siderable profit.  The  jury  found  a  verdict  for 
the  plaintiff  for  a  total  loss. 

A  motion  was  now  made  to  set  aside  the 
verdict. 
JOHNS.  REP.,  1. 


Mr.  S.  Jones,  for  the  plaintiff.  1.  Though, 
by  the  grammatical  construction  of  the  words, 
as  they  stand  in  this  policy,  the  valuation  re- 
fers to  the  goods,  yet,  from  the  evidence  of  the 
broker,  as  well  as  from  the  apparent  object  of 
the  whole  instrument,  it  must  have  been  the 
intention  of  the  parties  to  have  valued  the 
profits  only.  It  would  be  absurd  to  apply  the 
valuation  to  the  goods,  for  the  profits  were 
the  thing  insured  ;  this  would  make  the  goods 
and  profits  of  the  same  value.  Now,  it  ap- 
pears that  the  goods  at  Cumana  were  worth. 
$14,000. 

[*LiviNG8TON,  J.  There  can  be  no  [*435- 

doubt  as  to  the  intention  of  the  parties  ;  but 
can  parol  proof  be  admitted  to  explain  or  vary 
a  written  instrument?] 

Parol  evidence  was  admissible  to  show  the 
practice  in  filling  up  such  policies.  The  evi- 
dence does  not  destroy  nor  vary  the  contract ; 
it  merely  explains  the  instrument  so  as  to  give 
it  meaning  and  effect. 

[LIVINGSTON,  J'.  Can  there  be  any  open  pol- 
icy on  profits  ?] 

Policies  on  profits  always  are,  and  necessa- 
rily must  be,  valued.  Where  the  subject  mat- 
ter is  clearly  set  forth  in  an  instrument,  the 
other  expressions  are  to  be  taken  in  reference 
to  that  subject  matter,  which,  in  case  of  doubt 
or  ambiguity,  is  to  govern  in  ascertaining  the 
meaning  of  the  particular  expressions.  Here 
the  subject  matter  was  profits,  and  referring 
the  valuation  to  that,  the  policy,  otherwise 
ambiguous  or  absurd,  is  made  clear  and  in- 
telligible. These  instruments  are  always  con- 
strued liberally,  according  to  the  usage  of 
merchants,  and  in  favor  of  the  assured.  (Mar- 
shall, 164.) 

2.  Supposing  this  to  be  an  open  policy, 
enough  appears  in  the  case  to  show  a  loss  to 
the  amount  expressed  in  the  policy.  But  every 
policy  on  profits,  ex  necessitate  rei,  must  be 
valued,  otherwise  it  would  be  extremely  dif- 
ficult, if  not  impossible,  to  ascertain  the 
amount  to  be  recovered.  By  the  decision  of 
this  court  in  the  cases  of  Abbot  v.  Sebor,  and 
Tom  v.  Smith  (3  Caines,  245),  profits  are  de- 
clared to  be  an  insurable  interest,  and  may  be 
abandoned.  By  the  capture  there  was  a  total 
loss,  and  the  abandonment  having  been  made 
before  the  restoration,  the  plaintiff's  right  to 
recover  became  vested,  and  is  not  to  be  defeat- 
ed by  any  subsequent  event.  If  profits  eo 
nomine,  be  a  distinct  insurable  interest,  as  ad- 
mitted in  England  and  in  our  own  courts,  it 
follows,  as  a  necessary  consequence,  that  the 
party  may  abandon  them  separately  from  the 
goods,  and  all  the  other  incidents  and  effects, 
of  a  distinct  subject  of  insurance  are  attached 
to  it,  otherwise  the  separate  insurance  would 
be  nugatory.  It  would  be  idle  for  the  law  to 
say,  you  may  insure  profits  eo  nomine  as  a 
distinct  interest,  but  you  cannot  abandon 
*and  recover  separately.  If  separate  [*436 
insurances  be  allowed  on  these  several  sub- 
jects, the  principle  must  operate  throughout, 
so  as  to  give  a  full  and  complete  effect  to 
the  separate  contract.  It  may  be,  that  an 
insurance  on  profits  will,  in  effect,  partake  of 
the  nature  of  a  gaming  contract ;  but  this  can 
be  no  objection  while  it  remains  lawful  for 
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parties  to  enter  into  such  contracts.  The 
English  courts,  to  be  sure,  have  found  them 
selves  embarrassed  in  some  late  cases,  in  re- 
gard to  separate  insurances  on  vessel  and 
freight,  which  have  been  severally  abandoned; 
and  have  decided  freight  to  be  an  inseparable 
incident  of  the  ship  ;  but  this  court,  with  very 
good  reason,  have  determined  otherwise. 
(Davyv.HaUett,  3  Cainos  21.)  The  language 
of  the  assurer  is,  for  such  a  premium  I  under- 
take that  you  shall  not  be  prevented,  by  any 
of  the  enumerated  perils,  from  gaining  such  a 
sum,  as  profit.  If  any  inconvenience  should 
result  to  the  insurer  on  profits,  on  account  of 
an  abandonment  to  the  insurer  on  the  goods, 
as  in  regard  to  salvage,  it  is  an  inconvenience 
he  is  bound  to  foresee  when  he  enters  into  the 
contract,  and  is  not  to  prejudice  the  rights  of 
the  insured  on  such  contracts.  That  is  a 
question  between  the  different  underwriters 
on  the  different  subjects. 

Mr.  Pendleton,  for  the  defendant.  1.  The 
written  and  printed  words  of  this  policy  are 
express  and  clear.  If  a  mistake  has  crept  in- 
to the  contract,  contrary  to  the  intention  of 
the  parties,  they  must  go  into  a  court  of  chan- 
cery to  correct  it.  It  cannot  be  done  here  by 
the  explanation  of  witnesses.  It  is  true  that 
if  a  part  of  the  contract  be  printed,  and  a  part 
written,  and  there  be  any  inconsistency,  the 
written  are  to  control  the  printed  words.  But 
here  there  is  no  inconsistency.  It  is  said  that 
the  printed  words  were  not  altered  ;  but  sure- 
ly, the  insurer  might  and  ought  to  have  added 
written  words  to  control  their  meaning. 

2.  In  regard  to  policies  on  interest,  the  cri- 
terion of  insurableness  is  the  capacity  of  the 
insured  to  transfer  to  the  insurer  the  benefit 
of  salvage.  Every  act  of  the  insured,  there- 
fore, which  deprives  the  insurer  of  this  bene- 
fit, is  a  violation  or  dissolution  of  the  contract. 
4-37*]  By  first  abandoning  *the  cargo  to  the 
insurer  on  goods,  he  elects  to  receive  his  in- 
demnity from  him,  and  waives  all  claim  on 
the  insurer  on  the  profits.  If  the  goods  be 
valued,  profits  may  be  included  in  the  valua- 
tion, and  thus  a  double  indemnity  might  be 
obtained,  on  the  principles  contended  for  by 
the  other  side. 

[KENT,  Ch.  J.  How  do  you  distinguish  this 
case,  in  principle,  from  that  of  Davy  v.  Hal- 
leltf] 

Profits  are,  in  their  nature,  inseparable  from 
the  goods.  The  owner  has  his  goods,  and  the 
profits  on  them,  after  deducting  the  freight. 
In  case  of  an  abandonment  to  the  insurer  on 
goods,  he  would  take  all  the  profits  arising 
from  the  sale  of  the  goods.  To  any  demand 
of  the  insurer  on  profits,  he  might  answer,  I 
know  nothing  of  your  contract,  it  is  a  matter 
inter  olios  aeta,  with  which  I  have  no  concern. 
The  English  courts  have  decided  that  freight 
is  an  inseparable  incident  of  the  ship  ;  though 
this  court  have  thought  otherwise,  they  may, 
consistently,  and  on  just  grounds,  declare  pro- 
fits to  be  an  inseparable  incident  of  the  goods. 
On  this  principle,  the  insured,  who  volunta- 
rily abandons,  and  parts  with  the  subject, 
must  be  considered  as  abandoning,  also,  all 
claim  to  the  profits.  To  avoid  any  incon- 
venience of  this  sort,  an  agreement  may  pre- 
viously be  made  with  the  insurer  on  goods,  so 
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as  to  save  the  insurance  on  profits.  The  par- 
ty has  it  always  in  his  power  to  secure  his 
rights  to  profits,  by  keeping  the  goods,  or  by 
an  agreement  with  the  insurers,  previous  to  an 
abandonment.  The  reasoning  in  M'Arthy  v. 
Abel  (5  East,  338),  though  a  case  of  freight,  ap- 
plies with  great  force,  in  this  view  of  the  sub- 
ject, to  the  question  now  before  the  court. 

3.  The  goods  received  and  sold  by  the  in- 
surers on  the  cargo,  did,  in  fact,  yield  a  clear 
profit  of  $2,000.  If  we  suppose  a  right  to 
abandon  to  the  insurers  on  both  subjects,  then 
the  insured  ought  to  account  for  the  profits  he 
has  voluntarily  transfered,  or  bear  the  loss 
In  this  way,  only,  can  he  be  restrained  in  the  ar- 
bitrary exercise  of  his  right,  and  be  compelled 
to  do  justice.  Either  *the  insurers  on  [*438 
profits  ought  to  have  recourse  to  the  insurers 
on  the  goods,  which  is  not  allowable,  or  the 
insured,  who  has,  by  a  voluntary  act,  deprived 
the  insurer  on  profits  of  the  benefit,  or  this 
claim  in  case  of  salvage,  ought  to  lose  the 
benefit  of  the  policy.  There  is  nothing  unrea- 
sonable, impracticable  or  unjust  in  this  doc- 
trine. 

Mr.  Hoffman,  in  reply.  1.  The  parol  evi- 
dence to  show  the  intention  of  the  parties,  and 
explain  the  policy,  by  the  invariable  usage, 
was  admissible.  It  was  not  to  contradict  or 
defeat  the  instrument.  This  has  been  often 
done  in  the  construction  of  a  charter-party, 
where  the  usage  of  trade  is  resorted  to  in  or- 
der to  explain  the  meaning  of  words  (Abbott, 
162,  172)  used  in  that  instrument. 

2.  Every  policy  on  profits  must  be  valued, 
otherwise  the  assurer  might  be  made  liable  for 
the  fluctuation  of  a  market.  The  contract  is, 
if  the  goods  be  lost,  I  will  pay  you  what  it  is 
agreed  you  might  have  gained  by  their  safe 
arrival.  Insurance  on  profits,  as  well  as  on 
freight,  is  allowed  in  England  (6  East,  316, 
Hodgson  v.  Glover,  2  East,  544,  Barclays  v. 
Cousins);  and  though  some  difference  exists  be- 
tween the  courts  of  that  country  and  this,  in 
regard  to  the  effect  of  these  separate  interests, 
yet  the  case  of  freight  is  perfectly  analogous 
to  that  of  profits  ;  and  the  principle  that  has 
governed  the  decision  of  the  one,  ought  to  de- 
termine the  other.  Freight  grows  out  of  the 
ship  ;  profits  out  of  the  cargo.  The  argument 
as  to  the  loss  of  the  benefit  of  salvage,  in  an 
insurance  on  profits,  when  the  goods  are 
abandoned,  is  equally  applicable  to  a  separate 
insurance  on  freight.  This  inconvenience 
must  be  foreseen  by  the  insurer  at  the  time  he 
enters  into  the  contract,  and  he  must,  there- 
fore, sustain  it.  At  the  time  the  abandon- 
ment was  made  by  the  plaintiff,  there  was  a 
technical  total  loas  by  one  of  the  perils  insur- 
ed against,  and  that  loss  has  continued  un- 
changed by  any  subsequent  event.  The  in- 
sured, in  regard  to  the  policy  on  the  goods, 
has  done  no  act  that  he  was  not  authorized  to 
do  by  the  terms  of  his  contract ;  and  the  act 
of  abandonment  on  another  and  distinct  con- 
tract, ought  not  to  prejudice  his  right  to  a  re- 
covery against  the  present  defendant. 

•LIVINGSTON,  J.,  delivered  the  [*439 
opinion  of  the  court : 

As  there  is  no  contradiction  between  the 
written  and  printed  parts  of  this  policy,  and 
no  ambiguity  in  its  terms,  parol  evidence  can- 
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not  be  received  to  explain  the  intention  of  the 
parties  ;  nor  ought  the  usage  of  merchants  to 
be  resorted  to  where  the  language  used  is  so 
explicit  as  it  is  here.  It  is  an  insurance  on 
profits,  and  the  goods  from  which  the  profits 
were  expected  are  valued  at  $2,500.  This  val- 
uation, it  is  said,  was  intended  to  be  put  on  the 
profits,  and  not  on  the  goods,  and  that  printed 
policies  on  cargoes  are  generally  used  for  these 
insurances.  This  may  be  so  ;  but  we  must  only 
look  to  what  has  been  done,  and  not  to  what 
was  intended.  If  the  parties  will  not  make  use 
of  a  proper  policy,  nor  make  the  necessary 
corrections  in  the  printed  forms  which  they  do 
use,  it  is  their  own  fault. 

There  is  another  ground,  however^  on  which 
the  plaintiff  may  recover.  Though  the  profits 
are  not  valued,  yet  every  such  insurance  must, 
of  necessity,  be  considered  as  a  valued,  and 
not  an  open  policy ;  especially,  if  the  goods 
themselves,  as  is  the  case  here,  are  valued.  If 
it  were  otherwise,  it  would  be  next  to  impossi- 
ble to  prove  their  value,  as  is  done  in  resrard  to 
vessels  and  cargoes.  In  these  cases,  it  Is  easy 
to  show  what  the  different  subjects  cost,  but 
how  are  you  to  ascertain  what  is  often  imagi- 
nary and  must  depend  on  so  many  contingen- 
cies ?  It  does  not  follow  that  a  profit  will  be 
made  if  the  cargo  arrives,  yet  its  loss  would 
give  a  right  to  recover  on  such  an  insurance. 

But  admitting  that  this  is  to  be  regarded  as 
a  valued  policy,  it  is  said  that  the  assured,  by 
abandoning  the  cargo  to  its  underwriters,  has 
put  it  out  of  the  power  of  the  defendant  to  re- 
ceive any  salvage  on  the  profits,  and  that, 
therefore,  he  has  no  right  to  recover  in  this 
suit.  This  is  a  dilemma  which  the  defendant 
ought  to  have  foreseen  at  the  time  of  his  sub- 
scription. He  must  have  supposed  there  was 
a  policy  on  the  cargo,  which,  in  case  of  disas- 
ter, would  naturally  be  abandoned  to  those 
who  had  insured  it.  It  is  idle  to  complain  of 
what  must  have  been  clearly  his  own  under- 
standing of  the  contract ;  nor  is  it  reasonable 
44O*]  in  him  to  expect,  *that  for  the  purpose 
of  recovering  on  a  small  policy,  on  profits,  a 
merchant  should,  by  not  abandoning  the 
cargo,  forego  his  insurance  on  that  subject. 
We  have  said  in  Tom  v.  Smith  (3  Caines,  246), 
that  an  insurer  on  profits  is  entitled,  as  against 
the  insured,  to  an  abandonment ;  but  what 
right  he  would  thereby  acquire  against  an  in- 
surer of  the  goods,  was  not  then  settled,  nor  is 
that  point  now  before  us.  We  mean  only  to 
decide  that  a  double  abandonment,  as  in  this 
case,  does  not  deprive  him  of  his  remedy  on  a 
profit  policy,  and  that,  therefore,  the  plaintiff 
must  have  judgment.  This  decision  conforms 
with  our  judgment  in  the  case  of  Davy  v.  Hal- 
lett,  where  there  was  supposed  to  exist  a  simi- 
lar conflict  between  the  underwriters  on  the 
vessel  and  those  on  freight. 

Judgment  for  tJie  plaintiff.1 

Cited  in— 3  Johns.,  54 ;  8  Bosw.,  548 ;  1  Hall,  47,  464 ; 
3  Pet.,  239. 

1.— See  Henrickson  v.  Margetson  (2  East,  549,  note), 
where  there  was  insurance  on  the  imaginary  profit 
of  a  cargo,  and  the  vessel  lost,  but  cargo  saved,  and 
sent  to  the  port  of  destination ;  it  was  held  that 
plaintiff  might  recover  for  a  total  loss.  But  see 
Hodgson  v.  Glover,  6  East,  316.  The  insured  must 
show  that  if  the  goods  had  reached  a  market,  a 
profit  would  have  been  produced.  •  • 
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Construction  of  Witt — Limitation  Ove/r  in  Fee. 

C.,  by  his  last  will  and  testament,  after  charging 
his  estate  with  the  payment  of  a  debt,  providing  for 
his  wife,  &c.,  devises  his  real  estate  to  his  four  sons 
and  a  daughter  Elizabeth,  and  then  adds,  "  Further, 
my  mind  and  will  is,  that  if  any  of  my  said  suns, 
W  illiam,  Jacob,  Thomas  and  John,  or  my  daughter 
Mary,  shall  happen  to  die  without  heirs  male  of 
their  own  bodies,  that  then  the  lands  shall  return  to 
the  survivors,  to  be  equally  divided  between  them." 
It  was  held  that  these  words  did  not  create  an  es- 
tate-tail, but  a  limitation  over  in  fee  to  the  survi- 
vors, on  the  failure  of  the  male  heirs.* 

Citations— Fearne's  Ex.  Dev.,  236,  245 ;  Cro.  Jac., 
590 ;  3  T.  R.,  146 ;  1  P.  Wme.,  534 ;  1  P.  Wins.,  667 ;  7 
T.  B.,  589. 

THIS  was  an  action  of  trespass,  originally 
commenced  before  a  justice  of  the  peace, 
in  which  a  plea  of  title  was  put  in,  and  was 
afterwards  removed  from  the  Court  of  Com- 
mon Pleas  of  Queens  County  by  habeas  corpus 
to  this  court.  By  the  pleadings  the  title  to  the 
freehold  was  put  at  issue  between  the  parties  ; 
and  the  cause  was  tried  at  the  circuit  held  in 
Queens  County  on  the  25th  September,  1805, 
before  Mr.  Justice  Livingston,  when  a  ver- 
dict was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  on  the  following 
case. 

The  locus  in  quo  was  a  tract  of  meadow  and 
beach  at  Rockaway,  in  the  town  of  Hemp- 
stead,  known  by  the  name  of  Rockaway 
Beach,  which  anciently  belonged  to  Richard 
Cornell,  under  whom  the  parties  claimed  title. 
The  plaintiffs  claimed  under  the  will  of  Wil- 
liam Cornell,  son  of  the  said  Richard,  as  the 
legal  representatives  of  the  devisees  of  the  said 
William,  and  the  defendant  claimed"'  under 
the  will  of  Richard  Cornell,  the  father  of 
*William,  on  the  ground  that  the  de-  [*44 1 
vise  was  in  tail.  The  will  in  question  was  dat- 
ed the  7th  November,  1693.  The  testator  first 
binds  his  estate  for  the  payment  of  a  certain 
debt  mentioned,  and  directs,  that  if  his  execu- 
tors did  not  pay  the  debt,  that  then  his  estate 
should  be  sold  for  that  purpose,  and  the  sur- 
plus divided  among  his  four  sons  ;  he  then  de- 
vises to  his  son  William  and  his  heirs  forever 
the  premises  in  question,  and  after  devising 
other  real  estate  to  his  other  sons  and  his 
daughter  Elizabeth,  in  fee-simple,  and  making 
provision  for  his  wife  and  daughter  Mary,  he 
adds  the  following  clause :  "  Further,  my 
mind  and  will  is,  that  if  any  of  my  said  sons, 
William,  Jacob,  Thomas  and  John,  or  my 
daughter  Mary,  shall  happen  to  die  without 
heirs  male  of  their  own  bodies,  that  then  the 
land  shall  return  to  the  survivors,  to  be  equally 
divided  between  them."  William,  after  the 
death  of  his  father,  entered  on  the  premises  in 
question,  and  afterwards,  in  the  year  1742,  by 
his  last  will  and  testament,  devised  the  same  to 
his  sons  William  and  John,  in  fee,  and  died 
without  revoking  or  altering  his  will.  The 
plaintiffs  are,  in  regard  to  the  premises  in 
question,  the  legal  representatives  of  the  said 
William  and  John  ;  and  the  defendant,  and 

*Moffatt  v.  Strong,  10  Johns.,  13;  Jackson  v. 
Staats,  11  Johns.,  338;  Jackson  v.  Anderson,  16 
Johns.,  382;  Jackson  v.  Billinger,  18  Johns.,  368; 
Lion  v.  Burtis,  20  Johns.,  483;  Wilkes  v.  Lion,  2 
Cow.,  333 ;  Jackson  v.  Thompson,  6  Cow.,  180 ;  Jack- 
son v.  Christman,  4  Wend,,  277. 

203 


441 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1806 


one  Peter  Smith,  mentioned  in  the  pleadings, 
are  the  legal  representatives  in  the  male  line  of 
descent  of  the  heir-at-law  of  the  said  William, 
the  elder  son  of  Richard. 

The  will  of  Richard  Cornell  was  set  forth  in 
the  case,  but  the  only  question  between  the 
parties  arose  on  the  above  clause.  It  was 
agreed,  that  if  the  court  should  be  of  opinion 
that  William,  the  son  of  Richard,  did  not  take 
an  estate-tail  in  the  premises  under  the  devise 
to  him  from  his  father,  that  then  judgment 
might  be  entered  for  the  plaintiffs  ;  but  if  the 
court  should  be  of  opinion  that  an  estate-tail 
was  created  by  the  said  devise,  then  a  new 
trial  was  to  be  granted,  with  costs  to  abide  the 
event  of  the  suit. 

Mr.  S.  Jones,  for  the  plaintiff.  If  any 
technical  ideas  suggested  by  the  words, 
"heirs  male  of  their  bodies,"  be  discarded, 
442*]  *there  can  be  no  doubt,  from  the  pe- 
rusal of  this  will,  that  the  testator  never  meant 
to  create  an  estate-tail.  All  the  other  clauses 
in  the  will  show  that  the  testator  had  in  con- 
templation an  estate  in  fee-simple.  The  first 
devises  are  in  fee,  and  by  the  subsequent 
clause  no  more  could  have  been  intended  than 
to  designate  the  event,  on  which  the  contin- 
gency was  to  take  place,  and  not  to  use  words 
of  limitation.  The  devise  over  is  also  to  his 
daughter  Mary,  who  is  not  named  in  the  for- 
mer clause,  as  well  as  to  the  four  sons,  to 
whom  the  several  portions  of  the  estate  had 
been  devised.  Again,  he  devises  all  his  estate 
for  the  payment  of  debts,  and  directs  the  sur- 
plus to  be  divided  among  his  heirs,  all  which 
evidently  shows  that  he  had  no  idea  of  crea- 
ting an  estate-tail,  with  cross  remainders,  one 
of  the  most  complicated  estates  known  in  the 
law.  But  do  the  words,  "  heirs  male  of  their 
own  bodies,"  necessarily,  ex  vi  termini,  create 
an  estate-tail?  Are  they  not  rather  to  be  un- 
derstood as  describing  an  event,  on  which  the 
estate  should  be  defeasible,  that  is,  in  case  the 
devisees  should  die  without  leaving  sons  or 
male  children?  The  court  will  feel  disposed, 
so  far  as  the  principles  and  rules  of  law  will 
warrant,  to  consider  this  devise  over  as  an 
executory  devise,  rather  than  as  a  limitation 
by  way  contingent  remainder.  It  is  true  that 
if  this  devise  over  was  on  the  indefinite  failure 
of  issue,  the  contingency  would  be  too  remote 
to  render  it  an  executory  devise.  (2  Fearne, 
4th  ed.,  p.  118.)  But  a  contingency,  that  if  a 
person  die  without  sons  or  male  issue,  would 
be  sufficiently  near  and  probable  ;  and  in  this 
case  the  event  must  happen  within  the  lives  of 
some  or  one  of  the  devisees,  as  the  remainder 
is  to  the  survivors,  and  not  their  heirs.  If 
William,  for  instance,  had  a  son,  the  event 
would  happen,  and  the  devise  over  would 
never  take  effect.  In  fact,  the  event  did  hap- 
pen, for  William  had  a  son,  under  whom  the 
plaintiffs  claim.  Thus,  in  the  case  of  Hughes 
v.  Snyer(\  P.  Wms.,  583;  2  Fearne.,  190), 
where  there  was  a  devise  over  to  the  survivor, 
in  case  either  devisee  died  without  children, 
443*]  the  testator  was  *held  to  mean  a  dying 
without  children  living  at  the  death  of  the 
parent,  and,  consequently,  that  it  was  a  good 
executory  devise.  The  case  of  Pell  v.  Browne 
(Cro.  Jac.,  509)  is  analogous  to  the  present. 
The  word  "issue"  instead  of  "heirs  male"  does 
not  vary  the  principle.  It  was  the  dying  with- 
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out  issue,  living  W.,  that  induced  the  court  to 
consider  it  not  as  a  contingent  remainder  in 
fee-tail,  but  as  a  limitation  of  an  estate  in  fee, 
by  way  of  an  executory  devise.  Again,  in 
the  case  of  Hanbury  v.  Cockeritt  (1  Roll.  Abr., 
884  ;  2  Fearne,  18),  a  devise  to  A  and  B  in  fee, 
and  in  case  either  died  before  marriage,  or  at- 
taining the  age  of  21  years,  and  without  issue 
of  their  bodies,  it  was  held  that  the  sons  took 
in  fee,  subject  to  a  limitation  to  the  survivor 
for  life,  in  case  of  the  contingency  happening, 
and  so  an  executory  devise.  In  the  case  of 
Porter  v.  Bradley  (3  Term  Rep.  143  :  2  Fearne, 
206,  note),  the  devise  was  to  his  heirs  and 
assigns,  and  if  he  should  die  leaving  no  issue 
behind  him,  then  a  devise  over,  which  was  held 
a  good  executory  devise.  Lord  Kenyon,  on 
recognizing  the  former  decisions  on  this  point, 
considered  the  case  of  Pell  v.  Browne  as  the 
jnagna  charta  of  this  branch  of  the  law.  (See, 
also,  Roe  v.  Jeffery,  7  Term  Rep.,  589.)  I  am 
aware  that  words  of  limitation,  as  heirs  male 
of  the  body,  &c.,  in  a  subsequent  part  of  a 
will,  have  been  construed  so  as  to  control  the 
words  creating  a  fee-simple  in  a  former  part  ; 
but  this  is  always  where  the  words  of  limita- 
tion are  so  clearly  expressed  that  there  can  be. 
no  doubt  of  the  intention  of  the  devisor.  And 
where  the  first  part  of  the  devise  creates  an 
estate  for  life,  and  the  latter  part  an  estate  in 
tail,  it  will  be  so  construed  as  to  enlarge  the 
estate.  But  it  is  impossible,  on  the  principles 
of  such  a  construction,  to  reconcile  the  intro- 
duction of  the  daughter  Mary  into  this  part  of 
the  will,  a  person  having  no  estate  devised  to 
her,  which  could  give  operation  and  effect  to 
an  estate-tail.  (Opinions  of  Ch.  J.  Wilmot, 
p.  354,  2  W.  Bl.,  728.)  Again  the  notion  of  an 
estate-tail  is  inconsistent  with  the  direction  of 
the  testator  in  the  former  part  of  the  will,  that 
his  estate  should  be  sola  to  pay  his  debts. 
The  devise  to  pay  his  debts,  and  the  power  to 
sell,  whether  carried  into  effect  or  not,  strong- 
ly indicate  the  intention  of  the  testator. 
*It  is  a  cardinal  rule  in  the  exposition  of  [*444 
wills,  that  the  intention  of  the  testator  should 
prevail,  unless  against  some  settled  rule  of  law. 
Thus  words  are  construed  to  be  either  words 
of  limitation  or  purchase,  or  descriptive  of  the 
event,  according  as  they  best  agree  with  the 
manifest  intention  of  the  testator.  (4  Term 
Rep.,  294,  Cooper  v.  ColU»;  2  Bos.  &  Pull.,  314, 
Bemfield  v.  Wetton;  opinions  of  Ch.  J.  Wil- 
mot, p.  274.)  By  adopting  the  construction 
contended  for,  full  effect  will  be  given  to  all 
the  words  in  the  will,  and  this  clause  will  be 
made  to  harmonize  with  the  other  parts,  in 
which  the  intention  of  the  testator  is  expressed 
in  words  that  do  not  admit  of  the  possibility 
of  a  doubt. 

Messrs.  Hopkins  and  Radcliff,  for  the  defen- 
dant.   The  question  is  not  whether  the  parties 
are  to  take   by   descent  or  purchase,  for  in 
whatever  way  they  take  it  must  be  by  descent. 
The  single  point   of  inquiry  is,   whether  the 
clause  cited  from  the  will  creates  an  estate- 
tail  or  not.     After  many  particular  devises, 
this  general  clause  is  introduced,  which  shows 
some  method  in  the  will  ;  for  the  testator  first 
j  parcels    out    his    estate    among    the    several 
I  devisees,  and  then,  by  the  general  clauses,  de- 
j  clares  what  kind  of  an  estate  they  shall  hold. 
!  The  rules  of  construction  in  regard  to  wills 
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are  familiar,  and  founded  in  good  sense.  (2 
Bl.  Com.,  379;  Co.  Litt.,  112,  b.)  One  of 
these  rules  is,  that  where  there  are  two  clauses 
repugnant  to  each  other  the  last  must  stand. 
<1  Vesey,  25  ;  6,  Term  Rep.,  314.)  Another 
and  leading  rule  is,  that  the  whole  instrument 
is  to  be  taken  together,  ut  res  magis  valeatquam 
pereat.  By  the  construction  contended  for  on 
the  part  of  the  plaintiffs,  the  whole  cannot 
stand.  In  the  first  clause,  a  fee-simple  is 
created,  in  the  latter  an  estate-tail.  The  words 
creating  a  remainder  over  can  have  no  effect, 
unless  an  estate-tail  be  created.  If  we  suppose 
a  fee-simple,  not  only  the  words  "heirs  male  of 
the  body"  must  be  rejected,  but  the  remainder 
also  must  be  void.  If  both  clauses  are  taken 
together,  they  necessarily  import  an  estate- 
tail.  A  fee-simple  is  first  created,  which  is 
afterwards  changed  into  an  estate-tail.  This 
estate-tail  is  expressly  created,  rather  than  by 
implication.  It  is  not  an  estate  for  life  ;  and 
for  want  of  heirs  of  the  body,  with  a  re- 
mainder over  ;  but  the  estate  continues  a  fee 
as  long  as  there  are  heirs  male  of  the  body,  but 
ceases  to  be  a  fee  on  failure  of  such 
445*1  *heirs.  Again,  an  estate-tail  may  be 
created  by  implication,  and  will  support  a  re- 
mainder. (Comyn,  372,  Walter  v.  Drew.) 
And  where  words  in  a  former  part  of  a  will 
give  an  estate  in  fee-simple,  and  words  in  the 
latter  part  import  an  estate-tail,  the  court  con- 
sider them  as  creating  an  estate-tail.  (Douglas, 
757:  Cro.  Jac.,  696;  Cowper,  410;  6  Term  Rep., 
314  ;  1  Vesey,  25.)  It  is  a  settled  and  invari- 
able rule,  that  where  a  contingency  is  limited 
to  depend  on  an  estate  of  freehold,  which  is 
capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise, 
but  a  contingent  remainder  only.  (Purefoy  v. 
Rogers,  2  Saunders,  388  ;  4  Mod.,  284  ;  3  Term 
Rep.,  765;  Douglas,  759 ;  2  Vesey,  616  ;  2 
Fearne,  4th  ed.,  by  Powell,  1,  2,  12,  14,  203, 
and  the  notes.)  This  doctrine  was  laid  down 
by  Lord  Hale,  and  has  been  uniformly  ad- 
•  hered  to  ever  since.  The  reason  why  a  devise 
over  to  survivors  is  considered  as  an  execu- 
tory devise,  is,  that  after  a  fee-simple,  no  re- 
mainder can  be  created  except  by  way  of 
executory  devise.  Here  there  is  an  estate 
created,  capable  of  supporting  a  remainder 
over  ;  and  according  to  the  rule  established  by 
Lord  Hale,  it  must  be  considered  as  a  contin- 
gent remainder,  and  not  as  an  executory  de- 
vise. Executory  devises  were  introduced  in 
favor  of  wills,  and  are  an  exception  to  the 
general  rules  of  common  law  as  to  the  crea- 
tion of  estates.  It  is  a  devise  in  fee,  but  upon 
the  happening  of  a  particular  event,  lim- 
ited to  another  description  of  heirs.  Courts 
will  never  consider  these  estates  as  execu- 
tory devises,  unless  compelled  by  the  com- 
mon law  doctrine,  that  prevents  the  creation 
of  a  remainder  in  fee  after  a  fee.  (Comyn, 
372.) 

It  is  said,  on  the  other  side,  that  dying  with- 
out heirs  male  of  his  body  must  be  construed 
as  dying  without  heirs  living  at  the  time  of 
his  death.  But  though,  as  to  personal  estates, 
courts  have  been  inclined  to  adopt  this  rule, 
yet,  in  regard  to  real  estates,  it  is  otherwise. 
(2  Fearne^  194,  197.)  It  is  true  that  in  some 
modern  cases  this  distinction  has  been  ques- 
tioned, particularly  by  Lord  Kenyon  (Porter 
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v.  Bradley,  3  Term  Rep.,  143),  who  thought  it 
strange  that  there  should  be  a  difference  in 
this  respect  between  a  devise  of  real  and  of 
personal  property.  But  this  is  clearly  an  in- 
novation on  the  ancient  rules,  which  his  lord- 
ship professed  to  support  when  first  called  to 
the  bench,  unless  he  laid  stress  on  the  words 
"leavingno  issue  behind  him.'  This  remark, 
besides  contradicting  all  antecedent  notions, 
is  expressly  contrary  to  the  opinions  of  two 
distinguished  *elementary  writers,  [*446 
Fearne  and  Powell  (see  4th  edit,  of  Fearne, 
Vol.  II.,  and  the  notes  of  Powell,  from  p.  113 
to  299,  and  notes  197,  199,  1  P.  Wms.,  665), 
and  being  since  the  Revolution,  can  have  no 
binding  authority  on  this  court,  more  particu- 
larly in  regard  to  a  will  made  near  a  century 
ago.  Besides,  in  the  case  of  Dainlry  v.  Dain- 
try  (6  Term  Rep.,  314),  where  it  was  decided, 
on  a  devise  of  real  and  personal  estate,  that 
the  devise,  by  the  same  words,  took  an  estate- 
tail  in  the  real  estate,  but  in  the  personal  estate 
for  life  only,  or  if  he  had  children,  absolutely, 
otherwise  it  went  to  the  uncle,  by  way  of  ex- 
ecutory devise,  Lord  Kenyon  seems  to  have 
forgotten  his  former  observations  about  there 
being  no  distinction  between  real  and  personal 
property.  Reasons  of  public  policy  may  in- 
duce a  different  decision  in  regard  to  limita- 
tions of  personal  property,  which  do  not  ap- 
ply to  real  estates.  All  the  cases  cited  on  the 
other  side,  except  that  of  Porter  v.  Bradley, 
in  support  of  their  doctrine,  are  those  of  de- 
vises of  personal  property.  In  the  case  of 
Beauckrc  v.  Dormer  (2  Atk.,  308,  314),  though 
a  devise  of  personal  estate,  Lord  Hardwicke 
observes,  that  none  of  the  authorities  cited 
came  to  the  point,  that  ex  vi  termini,  dying 
without  issue,  was  to  be  confined  to  dying 
without  issue  living  at  the  time  of  the  death 
of  the  first  taker.  Issue  is  taken  as  a  nomen 
collectivum,  and  the  words  "  dying  without  is- 
sue" always  carry  an  estate-tail.  (Douglas, 
504,  Roe  v.  Fonnereau;  1  Bro.  C.  C.,  190.) 
The  books  are  full  of  authorities  to  this  point. 
So  a  devise  over  "to  nephews  moietively"  was 
held  to  create  an  estate-tail  (2  Vesey,  180,  611  ; 
Cowp.,  234.  See,  also,  8  Vin.  Abr.,  p.  212,  sec. 
11,  219,  sec.  9,  259,  sec.  2,  269,  sec.  9,  272, 
sec.  2),  and  many  similar  cases  might  be  cited. 
The  case  of  Roe  v.  Scott,  in  the  Common 
Pleas,  cited  by  Mr.  Powell  from  the  MS.  of 
Mr.  Fearne,  is  very  strongly  in  point.  The 
testator,  after  devising  his  lands  to  his  three 
sons,  and  his  heirs  and  assigns  forever,  and 
charging  the  same  with  the  payments  of  vari- 
ous legacies,  then  added,  "  My  will  and  mind 
is,  that  if  either  of  my  three  sons  shall  depart 
this  life  without  issue  of  his  or  their  bodies, 
then  the  estates  of  such  sons  shall  go  to  the 
survivors  or  survivor  ;  notwithstanding  there 
were  many  circumstances  tending  to  show 
that  the  testator  meant  to  create  a,n  estate 
in  fee-simple,  it  was  held  that  the  words 
created  an  estate-tail."  (Fearne,  204,  note  of 
Powell.) 

The  clause  as  to  the  payment  of  debts  is  a 
mere  naked  power,  and  the  devisee  will  take 
the  estate  subject  to  that  *power.  (*447 
Charging  an  estate  with  the  payment  of  debts, 
does  not  affect  the  devise.  (Cowper,  235,  Bowes 
v.  Blackett.)  There  appears  to  be  some  inac- 
curacy in  naming  the  daughter,  who  is  called 
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Elizabeth  in  the  first  port,  and  Mary  in  the 
subsequent  clause.  The  testator  gave  an  estate 
to  Elizabeth,  and  Mary  was  the  same  person. 
But  if  she  had  no  previous  estate,  it  would  not 
affect  the  remainder  over. 

Mr.  ffiggs,  in  reply.  If  we  look  at  all  the 
different  devises  contained  in  this  will,  some 
of  which  are  for  life,  to  pay  debts,  &c.,  it  is 
impossible  to  believe  that  the  testator  intended 
to  create  an  estate-tail.  The  words  in  the 
clause  which  has  given  rise  to  the  present 
question  do  not  expressly  create  such  an 
estate.  If  such  an  estate  can  be  made  out,  it 
must  be  by  implication.  Hence  it  has  become 
necessary  to  examine  the  numerous  authorities 
on  the  subject.  The  English  courts  have  fav- 
ored estate-tail,  where  the  words  "issue"  or 
"  heirs  "  of  the  body  have  been  used,  because 
it  is  beneficial  to  the  devisees.  That  reason 
can  have  no  influence  in  this  case,  for  the  dev- 
isees are  not  benefited  by  such  a  construction. 
The  clause  must  create  an  estate-tail  in  all  the 
persons  named,  or  none  at  all ;  in  the  daughter 
Mary  as  well  as  in  the  sons  :  for  we  cannot  in- 
tend that  Mary  and  Elizabeth  are  the  same 
person.  In  the  other  part  of  the  will,  the  tes- 
tator gave  an  estate  in  fee  to  Elizabeth,  and 
devised  one  hundred  pounds  and  half  the 
movables  to  Mary.  Now,  no  case  can  be  found 
where  an  estate-tail  descendible  can  pass, 
where  one  of  the  devisees  has  no  estate  of 
freehold  on  which  it  can  be  engrafted.  Where 
a  limitation  is  to  the  heirs  of  the  body  of  the 
husband  and  wife,  and  there  is  no  estate  lim- 
ited to  the  husband,  the  words  do  not  give  an 
estate-tail  to  the  wife,  to  whom  an  estate  is 
limited,  but  are  considered  as  words  of  pur- 
chase. An  estate  cannot  be  made  to  descend 
to  the  heirs  of  the  body  of  a  person  who  takes 
nothing.  (Dyer,  64,  99,  Lane  v.  Pannett;  1 
Roll.  Rep.,  238,  317,  438,  Goffage  v.  Taylor; 
Opinions  of  Ch.  J.  Wilmot,  362,  Frogmorton 
v.  Wharrey.)  In  case  of  the  death  of  the  four 
brothers,  Mary  would  not  have  taken  the 
estate ;  there  was  another  sister  who  would 
have  been  a  coheiress,  and  another  brother. 
448*]  Courts  are  *disposed,  in  their  con- 
struction of  wills,  to  favor  those  who,  in  case 
of  survivorship,  would  be  heirs-at-law.  Again, 
after  the  clause  in  question,  there  are  certain 
easements  made,  and  incuinbrances  created ; 
John  and  Jacob  might  build,  &c.,  and  have  two 
acres  each  at  their  election,  absolutely.  This 
is  inconsistent  with  the  idea  of  an  estate-tail. 
Are  there,  then,  any  words  so  express  and  tech- 
nical that  they  will  admit  of  no  other  construc- 
tion than  the  one  contended  for  on  the  part  of 
the  defendant?  The  word  "  heir  "  is  construed 
variously,  so  as  best  to  carry  into  effect  the 
intention  of  the  testator.  As  to  the  applica- 
tion of  the  rule  that  the  court  are  to  construe  ! 
the  words  so  as  to  create  a  remainder  over,  if  j 
possible,  instead  of  an  executory  devise,  it 
may  be  said  that  as  Mary  could  take  no  estate 
in  remainder,  there  could  be  no  remainder 
over.  Are  there  any  legal  objections  to  con- 
sidering it  as  an  executory  devise?  As  to 
time  ;  the  estate  was  to  vest  in  the  life  or  lives 
of  persons  in  being.  Suppose  it  be  an  estate 
for  life  over,  after  failure  of  male  issues  ;  and 
one  dies  without  leaving  such  issue,  and  then 
another  dies  leaving  male  issue,  the  estate 
would  go  to  the  survivors  ;  and  by  the  words 
20« 


"  equally  to  be  divided  between  them  "  they 
would  take  in  fee.  It  is,  therefore,  a  good 
executory  devise  over  to  such  as  should  sur- 
vive those  who  die  without  male  issue  of  their 
bodies.  It  is  not  denied  that  dying  without 
issue  imports  an  indefinite  failure  of  issue ; 
but  here  the  estate  is  to  go  to  the  survivors  on 
failure  of  male  heirs  of  the  body.  But  the 
cases  which  have  been  cited  show  that  the 
words  "  dying  without  issue,1'  &c.,  have  been 
construed  to  be  an  executory  devise.  As  to 
the  case  so  much  relied  on  from  Fearne 
(Fearne,  p.  203,  Roe  v.  Scott),  it  is  to  be  ob- 
served that  there  was  a  devise  over  to  the 
daughter,  who,  on  the  death  of  all  of  the  sons, 
would  have  been  heir  ;  and  on  the  same  prin- 
ciple that  governed  in  the'case  of  Wilmot,  the 
construction  as  to  an  estate-tail  was  adopted 
for  the  benefit  of  the  devisees.  It  is  the  same 
as  giving  an  estate  to  a  man  and  his  heirs. 
This  is  the  true  meaning  and  only  sound  sense 
of  that  case.  In  *any  other  sense  it  [*449 
is  not  law.  As  to  the  remark  in  the  opinion 
of  Lord  Kenyon  (3  Term  Rep.,  143,  Porter  v. 
Bradley),  it  is  to  be  remembered  that  his  lord- 
ship was  searching  for  the  iutent  of  the  testa- 
tor, not  the  technical  meaning  of  the  words  ; 
and,  in  that  view,  his  observation  that  there 
could  be  no  difference  between  real  and  per- 
sonal estate  was  just ;  for  it  could  not  be  sup- 
posed that  an  unlettered  testator  would  have 
in  his  mind  the  legal  distinction,  or  intend  to 
distinguish  between  them.  There  has  been  too 
much  refinement  by  Fearne,  Powell,  and  other 
English  lawyers,  about  remainders  and  execu- 
tory devises.  These  subtle  distinctions  have 
been  carried  beyond  the  bounds  of  reason  and 
common  sense.  It  would  be  useless  to  com- 
ment on  all  the  numerous  decisions  and  criti- 
cisms of  elementary  writers.  In  this  country, 
estates-tail  are  not  to  be  favored.  The  Legis- 
lature, by  abolishing  them,  has  expressed  its 
decided  aversion  to  that  mode  of  transmitting 
property.  Will  the  court,  by  a  forced  con- 
struction, or  an  adherence  to  technical  nicety,* 
consider  this  an  estate-tail' down  to  a  certain 
period,  when  it  was  turned  into  a  fee-simple 
by  the  operation  of  the  act  of  the  Legislature, 
and  thus  permit  a  quiet  possession  under  an 
ancient  title  to  be  disturbed? 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

The  determination  of  this  question  will  de- 
pend on  the  interpretation  to  be  given  to  the 
devise  over  to  the  surviving  devisees  :  if  this 
were  to  take  effect  only  on  an  indefinite  fail- 
ure of  male  issue,  William  took  only  an  estate- 
tail.  But  if,  from  the  context,  or  the  whole 
will  taken  together,  it  may  be  construed  to 
take  effect  on  the  failure  of  "male  issue,  during 
the  life  of  the  first  taker,  or,  as  applied  to  the 
present  case,  during  the  life  of  William,  the 
devise  over  is  good  as  an  executory  devise, 
and  will  not,  in  any  way  affect  or  qualify  the 

Erior  clause  in  the  will,  wherein  a  fee-simple 
i  devised  to  William.     This  is  a  question  of 
construction,  depending  on   the  intention  of 
the  testator  ;  and  from  the  whole  will  taken 
together,  I  cannot  entertain  a  doubt  that  he 
meant  to  provide  that,  in  case  *any  of  [*45O 
the  devisees  named  in  this  clause  should  die 
without  leaving  male  issue  at  the  time  of  his 
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death,  his  portion  should  be  divided  among 
the  survivors.  Neither  do  1  think  that  there 
is  any  stubborn  or  rigid  rule  of  law  that  will 
militate  against  this  construction.  The  cases 
in  the  books  on  this  question  furnish  us  with 
many  nice  distinctions,  all,  however,  made 
for  the  purpose  of  giving  effect  to  the  inten- 
tion of  the  testator,  which  is  considered  a  car- 
dinal rule  in  the  construction  of  wills.  Lord 
Chief  Justice  Wilmot  said  that  he  would  lay 
hold  of  the  most  trifling  circumstances  to  give 
effect  to  the  apparent  intention  of  the  testator. 
(Keily  v.  Fowler,  Fearne's  Ex.  Dev.,  236,  245.) 
In  the  case  of  Pell  v.  Brown  (Cro.  Jac.,  590), 
which  Lord  Kenyon,  in  the  case  of  Porter  v. 
Bradley  (3  Term  Rep. ,  146),  terms  the  founda- 
tion, and,  as  it  were,  the  magna  charta  of  this 
branch  of  the  law,  the  devise  was  to  Thomas 
and  his  heirs  forever,  and  if  Thomas  died  with- 
out issue  living  William,  then  the  devise  was 
over  to  William.  This  was  considered  a  de- 
vise in  fee  to  Thomas,  and  not  an  estate-tail  ; 
the  words  "living  William"  were  thought  suffi- 
cient to  make  the  devise  over  to  William  an 
executory  devise.  In  the  case  of  Hughes  v. 
Sayer  (1  P.  Wms%,  534)  the  testator  had  de- 
vised his  personal  estate  to  A  and  B,  and 
upon  either  of  them  dying  without  children, 
then  to  the  survivor.  This  was  held  a  good 
devise  over,  for  the  words  dying  without  chil- 
dren must  be  taken  to  be  children  living  at 
the  death  of  the  party,  and  could  not  mean 
an  indefinite  failure  of  issue  ;  and  the  reason 
assigned  was,  that  the  immediate  limitation 
over  was  to  the  surviving  devisee  ;  and  it  was 
not  probable,  that  if  either  of  the  devisees 
should  die  leaving  issue,  the  survivor  would 
live  so  long  as  to  see  a  failure  of  issue,  which, 
in  notion  of  law,  was  such  a  limitation  as 
might  endure  forever. 

If  the  reason  assigned  for  the  decision  in 
this  case  be  solid,  it  applies  with  full  force  to 
the  one  before  the  court ;  for  here  the  limita- 
tion over  is  to  the  surviving  devisees.  The 
only  difference  between  the  two  cases  is,  that 
451*]  the  one  *relates  to  personal,  and  the 
other  to  real  estate,  which,  it  is  contended,  re- 
quires a  different  rule  of  construction,  accord- 
ing to  the  adjudged  cases.  I  find  no  distinc- 
tion, however,  with  respect  to  the  effect  which 
the  words  "surviving  devisees,"  or  any  other 
words,  or  parts  of  the  will,  are  to  have  in  as- 
certaining the  intention  of  the  testator.  It  is 
true  that  in  the  case  of  Forth  v.  Chapman  (1 
P.  Wms.,  667)  the  Lord  Chancellor  thought 
the  words  "  leaving  no  issue  "  ought  to  receive 
a  different  construction  when  applied  to  real 
than  when  to  personal  estate  ;  that,  as  to  the 
former,  the  words  ex  vi  termini  ought  to  be 
considered  to  mean  an  indefinite  failure  of 
issue,  and,  as  to  the  latter,  a  failure  of  issue 
living  at  the  death  of  the  first  taker.1  The 
soundness  of  this  distinction  has  been  much 
questioned.  In  the  case  of  Porter  v.  Bradley 
(3  Term  Rep. ,  145)  Lord  Kenyon  rejected  it, 
and  said  that  it  would  be  very  strange  if  these 


words  had  a  different  meaning  when  applied 
to  real  and  personal  property.  If  such  a  dis- 
tinction existed  in  the  law,  it  would  not  agree 
with  the  rule,  lex  plus  laudatur  quando  ratione 
probalur;  but  it  was  not  founded  in  law.  In 
that  case  the  court  decided,  that  if  lands  be 
devised  to  A,  his  heirs  and  assigns  forever, 
and  if  he  die  leaving  no  issue  behind  him,  then 
over,  the  limitation  over  is  good  by  way  of 
executory  devise.  In  the  case  of  Roe  v.  Jeffery 
(7  Term  Rep.,  589)  the  devise  was  very  anal- 
ogous to  the  present ;  it  was  to  T.  F.  and  his 
heirs  forever ;  but  in  case  he  should  depart 
this  life  and  leave  no  issue,  then  to  return 
unto  E.  M.  and  8.,  or  the  survivor  or  sur- 
vivors of  them,  to  be  equally  divided  betwixt 
them,  share  and  share  alike.  This  was  held  a 
good  executory  devise,  for  the  testator  must 
have  meant  the  devise  ov«r,  on  failure  of  issue 
living  at  the  death  of  the  first  taker.  The  prin- 
cipal reason  assigned  for  this  conclusion  was, 
that  the  devise  over  was  to  persons  then  in  ex- 
istence ;  and  Lord  Kenyon  here  again  takes  an 
opportunity  of  observing  that  he  was  not  pre- 
pared to  unsay  what  he  had  said  in  Porter  v. 
Bradley,  respecting  the  distinction  taken  in 
Forth  v.  * Chapman.  Without,  how-  [*452 
ever,  expressing  any  decided  opinion  relative 
to  the  correctness  of  this  distinction,  I  think  it 
is  fairly  to  be  collected  from  the  provisions  in 
the  whole  will,  that  the  testator,  in  the  case 
now  before  the  court,  intended  that  the  devise 
over  should  take  effect  in  case  the  first  taker 
should  die  without  a  son  living  at  the  time  of 
his  death,  and  that  it  was  not  to  depend  on  an 
indefinite  failure  of  male  issue.  The  former 
part  of  the  will,  in  which  the  premises  in 
question  are  devised  in  fee-simple  to  William, 
is  totally  distinct  and  independent  of  the  clause 
in  question  ;  and  though  this  devise  may,  by 
subsequent  provisions,  be  confined  and  re- 
stricted, so  as  to  carry  only  an  estate-tail ;  yet, 
in  order  to  give  it  that  effect,  it  ought  to  ap- 
pear clearly  that  such  was  the  intention  of  the 
testator.  But  there  is  nothing  in  the  whole 
will,  except  the  particular  clause  in  question, 
that  tends  in  the  least  to  show  that  the  testator 
meant  to  give  to  his  son  William  an  estate-tail. 
He  had  parceled  out  his  estate  among  his 
children  as  he  thought  just  and  right,  giving 
them,  in  the  first  instance,  a  fee-simple  inter- 
est, which  shows  pretty  clearly  what  his  in- 
tention was  with  respect  to  the  estate  he  meant 
to  devise.  It  is  most  probable,  if  he  had  in- 
tended to  devise  an  estate-tail,  that  he  would 
have  done  it  in  the  first  instance,  and  not  have 
left  it  to  be  raised  by  implication.  The  devise 
over,  also,  being  to  the  surviving  devisees, 
among  whom  was  his  daughter  Mary,  to 
whom  he  had  not  in  any  other  way  devised 
any  real  estate,  is  another  strong  circumstance, 
according  to  the  authorities  cited,  to  show 
that  the  clause  in  question  was  only  intended 
to  provide  for  the  contingency  of  any  of  the 
devisees  dying  without  leaving  heirs  male  liv- 
ing at  the  time  of  their  death.  The  opinion 


1.— In  Doe  v.  Perryn  (3  Term  Rep.,  494)  Buller,  J., 
says  the  reason  why  it  has  not  been  decided  in  lim- 
itations of  freehold  estates,  that  the  words  '  dying 
without  issue  "  does  not  mean  "  without  issue  at  the 
time  of  the  death  of  the  party,"  is,  that  the  courts 
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of  law  always  lean  in  favor  of  the  vesting1  of  es- 
tates, and,  therefore,  the  estates  shall  vest  on  the 
birth  of  the  child,  without  waiting1  for  the  death  of 
the  parents. 
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of  the  court,  therefore,  is,  that  the  plaintiffs 
are  entitled  to  judgment. 

Judgment  for  the  plaintiffs, 

Discussed— 18  Johns.,  381;  32  Barb.,  333;  12  Wheat., 
163. 

Criticised  by  Kent,  Ch.  J.,  In  dissenting  opinion— 
16  Johns.,  415. 

Cited  in— 3  Johns.,  299 ;  11  Johns.,  348 ;  2  Cow..  349, 
397;  4  Wend.,  282;  11  Wend.,  29?;  6  Hill,  606;  19  N. 
Y.,  356,358;  24  N.  Y.,  16;  1  Barb..  572;  3  Barb.,  387; 
4  Barb.,  437 ;  41  Barb..  532 ;  28  Barb.,  117. 
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*S.  BAYARD 

0. 
MALCOLM  AND  MALCOLM. 

Sale — Deceit — Pleading. 

In  an  action  for  a  deceit  in  the  sale  of  a  news- 
paper establishment,  it  was  held  that  the  declaration 
must  expressly  allege  that  the  defendant  made  the 
affirmation  falsely,  fraudulently,  or  knowingly,  or 
it  will  be  bad,  and  the  defect  of  these  words  will 
not  be  supplied  by  the  concluding  part  of  the  count, 
and  so,  by  reason  of  the  said  affirmation,  the  plaint- 
iff was  falsely  and  fraudulently  deceived,  &c.  The 
want  of  such  allegation  of  fraud  or  a  scienter  is  not 
helped  by  a  verdict. 

Citations— 2  Cai.,  161;  1  Johns.,  414:  3  Mod..  261, 
n.;  2  Ld.  Raym.,  1118;  Doug.,  20;  3T.  R.,  56,  62;  2 
East,  322,  448 ;  2  Cai.,  48;  Cowp..  826;  Doug.,  683:  3 
Salk.,  12;  IT.  R..  145;  2  Cro.,  630;  2  East,  451 ;  2  Ld. 
Raym.,  1120;  Yelv.,  21 ;  1  Sid.,  146;  1  Vin.,  563, 19  n. ; 
Cro.  Jac.,  4 :  Cro.  Jac.,  469 ;  2  Roll.  Rep.,  5 ;  Dyer,  75, 
a  •  1  Lev.,  102 ;  1  Keb..  510,  518, 522 ;  S.  C.,  1  Sid.,  146 ; 
Cro.  Jac..  196 ;  3  Ld.  Raym.,  31 ;  Bull.  N.  P.,  30 ;  2 
East.  446,  448.  n..  450:  Brae.  Gen.,  18,  n. ;  Clift.  Ent., 
S35-938 ;  Brownl.,  30 ;  1  Johns.,  274 ;  1  Ld.  Raym., 
593:  Carth.,  90;  Styles,  310;  Book  of  Assizes.  42,  8 ; 
Clift.,  933 ;  2  Salk.,  662 :  4  T.  R.,  472 ;  2  Saund.,  228,  n.; 
T.  Raym.,  91,  487 ;  1  Ld.  Raym.,  392;  Salk.,  211. 

THIS  was  an  action  on  the  case  in  the  nat- 
ure of  a  writ  of  deceit,  and  was  tried  at 
the  New  York  sittings,  on  the  31st  December, 
1805,  before  Mr.  Justice  Livingston,  when  a 
verdict  was  found  for  the  plaintiff.  At  the 
last  term,  a  motion  in  arrest  of  judgment  was 
argued,  and  also  a  motion  for  a  new  trial  or 
nonsuit.  (Ante,  p.  310.)  As  the  court  decided 
that  the  judgment  must  be  arrested,  it  is  un- 
necessary to  take  notice  of  the  facts  in  the 
case,  or  the  arguments  of  the  counsel  on  the 
second  motion.  The  declaration  contained 
three  counts.  The  first  was  as  follows : 
"  Whereas,  the  said  R.  M.  and  S.  B.  M.,  on 
the  13th  February,  1802,  at,  &c.,  did  make  a 
certain  assignment  in  writing,  concerning 
three  fourth  parts  of  a  certain  newspaper,  pur- 

S)rting,  among  other  things,  that  the  said  R. 
.  and  S.  B.  M. ,  proprietors  and  publishers  of 
a  certain  undivided  three  fourth  parts  of  a 
certain  newspaper  called  the  Daily  Advertiser, 
published  in  the  city  of  New  York,  in  consid- 
eration of  $11,205,  &c.,  bargained,  sold,  &c., 
to  the  plaintiff,  all  their  right,  &c.,  in  and  to 
the  said  newspaper,  &c.,  together  with  the 
printing-presses,  &c.  And  whereas,  also,  be- 
fore the  making  the  said  assignment,  to  wit, 
on  the,  &c.,  at,  £c.,  a  conversation  was  held 
between  the  said  S.  Bayard,  and  the  said  R. 
M.  and  S.  B.  M.,  touching  the  purchase  and 
sale  of  the  said  three  fourth  parts  of,  &c.,  and 
the  price  to  be  paid  therefor,  and  touching  the 
number  of  the  subscribers  for  the  said  news- 
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paper,  &c.,  and  who  were  severallv  to  pay  for 
the  same  at  the  rate  of  eight  dollars  per  an- 
num, &c.,  and  touching  the  amount  of  moneys 
received  yearly  from  persons  to  whom  the  said 
newspapers  were  delivered,  and  for  having  ad- 
vertisements printed  or  published  in  the  said 
newspaper,  and  touching  the  expenses  yearly 
in  and  about  printing,  &c.,  and  touching  the 
profits  accruing  yearly  to  the  proprietors  or 
publishers  of  the  said  'newspaper,  &c.,[*454 
and  touching  an  assignment  to  the  purport, 
&c.,  to  be  made  by  the  said  R.  M.  and  S.  B. 
M.  to  the  said  S.  Bayard,  if  he  and  they  should 
finally  agree,  &c.  And  the  said  R.  M.  and  8. 
B.  M.  did,  then  and  there,  thereupon  affirm  to 
the  said  S.  Bayard,  that  the  number  of  sub- 
scribers to  the  said  newspaper  did  then  exceed 
900,  and  that  such  profits  did  then  exceed  the 
rate  of  $3,000  by  the  year,  and  the  said  S. 
Bayard,  giving  faith  to  such  affirmation,  it 
was  finally  agreed  by  and  between  them,  &c. 
(stating  the  purchase  by  the  plaintiff,  and 
price  as  expressed  in  the  written  assignment, 
and  that  the  consideration  money  was  paid, 
&c.)  Whereas  the  number  of  subscribers, 
&c.,  at  the  time  of  the  said  affirmation,  &c. , 
was  less  than  900 :  that  is  to  say,  they  did  not 
exceed  600 :  and  there  were  not  then  any  profits 
accruing  to  the  said  proprietors  of  the  said 
newspaper,  &c.  And  so  the  said  S.  Bayard 
says,  that  he,  by  reason  of  the  said  affirmation 
of  the  said,  &c.,  was  falsely  and  fraudulently 
deceived,"  &c.  The  second  count  was  the 
same  as  the  first,  except  stating  the  affirmation, 
&c.,  to  be  made  by  S.  B.  Malcolm  alone.  The 
third  count  stated  the  written  assignment  and 
previous  conversation,  and  that  "the  said  R. 
M.  and  S.  B.  M.  did,  then  and  there,  there- 
upon affirm  to  the  said  S.  Bayard,  that  they 
did  not  know  the  number  of  subscribers,  &c. , 
nor  the  amount  of  the  money  received  yearly, 
&c. ,  nor  the  yearly  expenses,  &c. ,  but  that  a 
certain  C.  Snowden  and  a  certain  W.  P.  Mil- 
ler, then  and  there  servants  and  agents  of  the 
said  R.  M.  and  S.  B.  M.,  employed  by  them 
in  and  about  the  printing,  publishing  and 
vending  the  said  newspaper,  &c.,  well  knew 
the  number  of  subscribers  and  money  re- 
ceived, &c.,  profits,  &c.,  and  the  said  S.  B.  M. 
did,  then  and  there,  refer  the  said  S.  Bayard 
to  the  said  Snowden  and  Miller  touching  the 
number  of  subscribers,  &c.  That  afterwards, 
and  before  finally  agreeing  to  the  said  pur- 
chase, &c.,  a  conversation  was  had  between 
the  said  S.  Bayard,  and  the  said  Snowden  and 
Miller,  severally,  touching,  &c.,*and  [*455 
that,  on  such  conversation  and  inquiry,  the 
said  Snowden  and  Miller  did  respectively  af- 
firm to  the  said  S.  Bayard,  that  the  number  of 
subscribers,  &c.,  did  exceed  900,  and  that  the 
profits  did  exceed  $3,000,  &c.  And  the  said 
S.  Bayard,  giving  full  faith  and  credit  to  the 
said  affirmations  and  representations,  did  make 
the  purchase,  &c.  Whereas  the  number  of 
subscribers,  then,  were  less,  &c.,  nor  were 
there  any  profits,  &c.  And  so  the  said  S. 
Bayard,  by  reason,  &c. ,  was  falsely  and  fraud- 
ulently deceived,  &c.  Wherefore  he  is  made 
worse,  and  hath  damage  to  $20,000,"  &c.  The 
defendants  pleaded  not  guilty. 

The  reasons  assigned  in  arrest  of  judgment 
were,  1.  That  though  the  plaintiff  in  his  dec- 
laration averred  that  the  affirmations  stated 
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were  false,  he  nowhere  says  that  the  defend- 
ants made  such  affirmations  fraudulently.  2. 
That  the  plaintiff  neither  says  that  the  affir- 
mations were  fraudulently  made,  nor  that  the 
party  or  parties  making  the  affirmations  knew 
at  the  time  that  they  were  false.  3.  That  in 
the  first  count  the  affirmations  are  stated  to  be 
made  by  both  of  the  defendants,  and  in  the 
second,  by  one  of  them  only,  without  averring 
that  he  acted  with  the  authority  or  privity 
of  the  other  ;  and  the  jury  have  found  an  en- 
tire verdict  on  all  the  counts. 

Mr.  Hoffman,  for  the  defendants.  The  dec- 
laration must  be  either  on  a  warranty,  or  fraud 
in  the  sale.  That  it  is  not  a  warranty  is  evi- 
dent from  the  declaration  itself,  and  from  the 
precedents  and  authorities  on  this  subject.  (2 
Raym.,  1118,  Lysney  v.  Selby.)  If  the  declara- 
tion be  in  asmmpsit,  you  may  use  words  equiv- 
alent to  a  warranty,  but  if  it  it  be  on  the  war- 
ranty, then  the  words  warrantizando  vendidit 
must  be  used.  In  Seixas  v.  Wood  (2  Caines, 
48),  though  the  affirmation  was  in  writing,  it 
was  held  to  be  no  warranty.  Again,  the  con- 
tract is  alleged  to  have  been  sealed  and  deliv- 
ered ;  but  the  bill  of  sale  contains  no  warranty. 
If  the  plaintiff  intend  to  recover  on  the  ground 
•of  fraud,  he  may  proceed  on  matters  dehors 
the  instrument;  but  if  he  mean  to  rely  on  the 
warranty  he  must  confine  himself  to  the  writ- 
ten contract.  (See  ante,  p.  414,  Mumford  v. 
456*]  M'PJierson.)  It  will  be  *found  that  in 
all  the  cases  where  an  affirmation  has  been 
held  to  amount  to  a  warranty,  it  has  been  as 
to  the  title  of  the  vendor  only,  and  not  as  to 
the  quality,  &c.,  of  the  thing  sold.  (1  Ld. 
Raym.,  593,  Medina  v.  Stoughton ;  ante.  p. 
274,  Defreeze  v.  Trumper.)  Again,  there  is  no 
•sdenter  averred.  It  is  essential  to  this  action 
that  either  the  ncienter  of  the  party  should  be 
alleged,  or  that  he  fraudulently  affirmed.  (2 
Saund.,  180,  181.)  Any  legal  conclusion  or  in- 
ference does  not  help  the  want  of  a  substantial 
averment  of  a  matter  of  fact.  (See  2  Caines, 
53  ;  Douglas,  20  ;  Buller's  N.  P.,  30.)  The 
defect  in  this  declaration  is  not  cured  by  the 
verdict.  Wherever  the  party  states  a  defective 
title,  or  omits  to  state  any  title  or  cause  of 
action,  a  verdict  will  not  cure  the  defect, 
either  by  common  law  or  the  statute  of  jeof  ails. 
<8ee  1  Saunders,  228  ch.,  note,  and  the  authori- 
ties there  cited.)  Buller,  J.,  in  the  case  of 
Bishop  y.  Hay  ward  (4  Term  Rep.,  472),  says, 
if  the  title  be  defective  on  the  face  of  it,  the 
judgment  cannot  be  sustained;  and  by  way  of 
illustration,  as  to  what  defects  are  cured  by 
verdict,  he  puts  the  case  of  a  f  eoffment  pleaded 
without  livery,  where  the  livery  is  implied  as 
making  part  of  the  feoffment.  And  again,  in 
Spiers  v.  Parker  (1  Term  Re.,  145),  he  says, 
nothing  is  to  be  presumed  after  verdict  but 
what  is  expressly  stated  in  the  declaration,  or 
is  necessarily  implied  from  the  facts  which  are 
stated  ;  and  he  adds  that  he  does  not  know  of 
a  decision  against  this  rule,  except  a  dictum 
of  Lord  Hardwicke.  A  verdict  may  cure 
ambiguity  ;  but  it  will  not  supply  or  cure  the 
want  of  matter  which  is  the  gist  of  the  action. 
(Cowper,  826  ;  Avery  v.  Hoole,  1  Term  Rep. , 
141.)  Further,  the  second  count  is  on  the 
affirmation  of  one  of  the  defendants  alone  ; 
and  the  verdict  is  general.  Fraud  is  not  to  be 
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presumed,   and  one  joint  owner  or  partner 
is  not  answerable  for  the  fraud  of  the  other. 

Messrs.  Benson  and  T.  A.  Emmett,  for  the 
plaintiff.  This  is,  in  truth,  an  action  for  a 
deceit,  and  all  the  cases  cited  about  warranty 
are  inapplicable.  Though  it  be  necessary  to 
allege  fraud  and  falsehood  in  the  defendants, 
yet  it  is  sufficient  if  that  be  done  substantially, 
and  by  words  tantamount.  The  words,  "That 
by  reason  of  the  said  affirmation  he  was  falsely 
and  fraudulently  deceived,"  amount  to  the 
same  as  saying  he  falsely  and  fraudulently 
affirmed.  In  an  action  for  driving  an  unruly 
horse,  there  vt&sno  scienter,  nor  any  negligence 
alleged,  but  only  that  the  defendant  impru- 
dently *and  incautiously,  and  without  [*45  7 
due  regard  to  its  being  an  improper  place, 
drove  the  horses  there  ;  yet  the  plaintiff  had 
judgment.  (Michael  v.  Alestree,  2  Levinz,  172.) 
In  this  view,  the  declaration  would  be  good  on 
a  general  demurrer.  It  is  true  that  where  the 
breach  assigned  is  a  general  conclusion  from 
all  the  preceeding  matter,  it  cannot  be  applied 
to  help  the  defects  of  the  antecedent  part ;  as 
where  it  is  said  by  season  of  the  premises,  &c. 
But  here  the  breach  is  not  expressed  in  this 
general  manner,  but  so  as  to  have  a  special 
application  to  the  very  words  in  the  former 
part,  which  prevents  all  ambiguity  or  uncer- 
tainty. It  is  well  settled  that  an  action  will 
lie  on  a  false  affirmation.  If  a  vendor  will 
make  an  affirmation  to  which  the  vendee  gives 
credit,  and  is  of  such  a  nature  that  the  vendor 
must  have  known  whether  it  was  true  or  false, 
and  there  be  no  laches  on  the  part  of  the  ven- 
dee, the  law  will  imply  the  scienter.  (Styles, 
300 ;  1  Keble,  510  ;  1  Siderfin,  146  ;  2  Lord 
Raym.,  1118  ;  3  Term  Rep.  15  ;  1  Lord  Raym., 
593  ;  Yelverton,  20  ;  Robinson's  Entries,  33  ; 
Hearne's  Pleader,  102.)  But  if  this  declaration 
would  not  have  been  good  on  a  general  de- 
murrer, it  is  helped  by  the  verdict.  The  au- 
thority of  Jiistice  Buller,  in  Spiers  v.  Parker, 
is  deserving  of  great  respect ;  but  the  opinion 
there  laid  down  seems  broad  enough  to  sup- 
port the  doctrine  contended  for  by  the  plaintiff; 
for  the  fraud  is  necessarily  implied  from  the 
words  of  the  declaration.  The  more  general 
and  correct  rule  is  the,  one  laid  down  by  Ser- 
jeant Williams,  in  a  note  in  Saunders  (1 
Saunders,  228,  a).  "  Where  there  is  any  de- 
fect, imperfection  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer, 
yet  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial,  proof  of  the  facts  so  de- 
fectively or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given  the  verdict ;  such 
defect,  imperfection  or  omission  is  cured  by 
the  verdict,  by  the  common  law."  In  Hitchen 
v.  Stevens  (2  Shower,  234,  245  ;  5  Comyn's 
Dig.,  tit.  Pleader,  C,  87  ;  Cro.  Car.,  497),  the 
rule  was  laid  down  by  all  the  court  that  where 
anything  is  omitted  in  a  declaration,  though  it 
be  matter  of  substance,  if  it  be  such  as,  with- 
out proving  it  at  the  trial  the  plaintiff  could 
not  have  had  a  verdict,  such  omission  shall 
not  arrest  the  judgment.  Buller  observes  that 
there  is  no  decision  *against  the  rule  [*458 
he  laid  down  but  a  dictum  of  Lord  Hardwicke  ; 
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yet,  if  the  report  of  that  case  is  read,  it  will 
be  found  to  be  the  opinion  of  the  whole  court, 
and  not  a  mere  dictum.  The  only  case  that 
militates  against  the  rule  laid  down  in  Shower 
and  Coinyn,  is  that  of  Buxentine  v.  Sharp  (8 
Salk.,  12).  If  the  rule  given  by  Buller  be  the 
true  one,  nothing  can  be  presumed  after  ver- 
dict. The  most  that  can  be  said  is,  that  if 
there  be  no  facts,  or  combination  of  facts,  in 
the  declaration,  to  support  a  fact  not  averred, 
then  the  fact  can  not  be  presumed  ;  but  if  there 
be  such  a  combination  of  facts,  from  which 
such  fact  not  averred  can  be  presumed,  it  shall 
be  presumed.  The  words  used  in  the  declara- 
tion are  such  as  to  afford  a  necessary  inference 
of  fraud  and  therefore  the  want  of  a  direct 
averment  is  cured  after  verdict.  The  case  of 
Cross'  v.  Garnet  (3|Modern,  261  ;  S.  P.,  1  Vi- 
per, 562,  pi.  18,  Warner  v.  Tattard ;  Roll. 
Abr.,  91  ;  Th.  Ravin.,  487  ;  Ld.  Raym.,  392  ; 
1  Bos.  &  Pull.,  329  ;  Cowper,  826  ;  1  Salk.. 
211),  is  an  authority  to  this  point.  There,  on 
a  declaration  for  deceit  in  the  sale  of  oxen, 
after  verdict  for  the  plaintiff,  there  was  a  mo- 
tion in  arrest  of  judgment,  because  there  was 
no  scienter  nor  warranty  alleged,  nor  that  the 
defendant  sold  them  fraudulently  and  deceit- 
fully ;  yet  the  court  held  that  though  these 
exceptions  would  have  been  good  on  demurrer, 
yet  after  verdict  it  was  well  enough,  and  the 
plaintiff  had  judgment. 

As  to  the  objection  that  there  is  no  averment 
that  R.  M.  authorized  S.  B.  M  to  make  the 
declaration,  it  may  be  said  that  the  defendants 
were  not  joint  owners  of  a  chattel ;  for  the 
right  of  printing  and  publishing  a  gazette  is  not 
a  chattel.  They  were  mere  partners  in  that  un- 
dertaking. The  declaration  contains  facts 
which  afford  the  necessary  inference  that  they 
were  partners,  and,  after  verdict,  it  will  be  in- 
tended that  evidence  was  given  to  the  jury  of 
such  authority  from  R.  M.  (Y.  B.,  Hen.  VI, 
953  ;  Roll.  Abr.,  91  ;  Book  of  Assize,  42,  pi. 
8;  Cro.  Jac.,  196.)  Indeed,  the  one  is  to  be 
considered  as  the  agent  or  servant  of  the  other 
in  this  transaction,  and  by  executing  the  bill 
of  sale,  and  receiving  his  share  of  the  pur- 
chase money,  a  strong  presumption  is  afforded 
that  R.  M.  knew  and  approved  of  the  repre- 
sentations of  S.  B.  M.  . 

Mr.  Hanson,  in  reply.  It  is  true,  as  has 
been  observed  by  Lord  Mansfield,  that  plead- 
ings are  to  be  tried  according  to  the  rules  of 
sound  logic ;  and  it  is  not  difficult  to  prove 
459*]  that  *this  declaration  is  deficient  in 
that  logical  precision  any  certainty  required 
in  good  pleading.  The  true  distinction  be- 
tween actions  on  a  warranty  and  those  for  a 
fraud  or  deceit,  is  well  laid  down  in  William- 
8fm  v.  Allison,  and  Springwell  v.  Atten  (2  East, 
448).  If  the  party  proceed  on  the  warranty, 
fraud  or  deceit  need  not  be  alleged  ;  and  that 
the  latter  are  to  be  found  in  some  old  prece- 
dents, in  actions  on  warranty,  is  to  be  imputed 
to  the  extreme  caution  of  the  pleaders,  which 
has  thus  given  rise  to  all  the  apparent  con- 
fusion on  the  subject,  in  relation  to  tort  and 
contract.  But  the  addition  of  fraudulently 
and  deceitfully,  &c.,  in  those  cases,  was  unnec- 
essary, and  is  to  be  rejected  as  surplusage. 
Those  words  are  used  in  the  general  conclusion 
of  all  declarations  on  contract  or  assumpftit, 
but  are  not  meant  as  an  allegation  of  fraud, 
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nor  do  they  make  it  an  action  for  fraud.  The 
present  action  is  not  on  the  contract  of  war- 
ranty, but  is  truly  and  substantially  an  action 
for  fraud,  quaxi  ex  delicto.  The  opinion  de- 
livered by  Mr.  Justice  Buller  in  Paisley  v.  fYee- 
mann  (3  Term  Rep.,  56),  if  attentively  exam- 
ined, will  be  sufficient  to  do  away  the  distinc- 
tion attempted  to  be  set  up  about  the  party  be- 
ing in  possession  or  not. 

If  it  be  intended  to  rely  on  an  affirmation  as 
a  warranty,  it  must  be  either  stated  as  a  war- 
ranty, wai*rantizando  tendidit,  or  by  way  of 
asmmpsit,  which  is  the  modern  way  of  laying 
the  warranty.  But  it  would  be  too  lax  in  prac- 
tice to  pennit  declarations  to  be  so  framed  that 
they  might  assume  the  shape  of  an  action  on 
the  contract,  or  for  a  tort,  as  best  suited  the 
views  of  the  plaintiff.  In  the  case  cited  from 
Robinson's  Entries,  the  declaration  is  laid  in 
assumpirit  to  try  the  question  of  the  warranty. 
That  the  present  could  not  have  been  intended 
as  an  action  for  a  warranty,  is  evident  from 
there  having  been  a  written  contract,  sealed 
and  delivered,  in  which  all  previous  warranties 
are  to  be  considered  as  merged.  It  is,  in  truth,, 
as  one  of  the  counsel  for  the  plaintiff  has  said, 
an  action  for  a  deceit.  Fraud,  or  a  scienter,  is 
the  gist  of  such  actions.  (Springwell  v.  Allen, 
Alleym,  91,  more  fully  in  a  note,  2  East,  448.) 
Now  the  gist  of  every  action  must  be  laid  with 
clearness  and  certainty  in  the  declaration.  It 
is  an  established  maxim  in  pleading  that  the 
basis  of  the  action  must  be  presented  precisely 
and  clearly  to  the  court  by  pleading,  and  to- 
*the  jury  by  evidence.  Though  the  [*46O 
plaintiff  is  not  obliged  to  use  the  word  scienter, 
or  knowingly,  yet  he  must  state  what  is  clearly 
equivalent.  Thus  much,  at  least,  is  required 
by  every  authority  that  can  be  found  deserving 
of  any  consideration.  The  essential  allegation, 
or  gist  of  the  action,  should  be  stated  in  the 
first  part  or  body  of  the  declaration,  and  can- 
not be  made  out  by  inference,  or  by  the  appli- 
cation of  the  general  conclusion.  A  sdenter, 
or  maliciously  or  fraudulently  affirming,  is- 
sufficient  to  express  the  gist  of  the  action. 
Here  a  simple  affirmation  is  first  stated,  and 
afterwards  a  conclusion  that  the  plaintiff  was 
thereby  fraudulently  deceived.  A  false  affir- 
mation may  be  made,  without  any  scienter  or 
fraud,  and  so  afford  no  ground  of  action.  As 
the  plaintiff  does  not  aver  that  the  affirmation- 
was  made  false  et  deceptive,  falsehood  or  de- 
ception cannot  be  inferred  so  as  to  support  the 
action.  (2  East,  446.)  It  is  agreed  on  the 
other  side,  that  this  cannot  be  helped  by  a 
general  conclusion  going  to  the  whole  premises; 
and  an  attempt  has  been  made  to  discriminate 
the  concluding  words  of  the  count,  from  the 
general  conclusion.  A  conclusion  to  a  part 
has  the  same  effect  as  a  conclusion  to  the  whole. 
In  the  case  from  Saunders,  the  conclusion  was 
like  the  present,  and  so,  &c.,  which  was  held 
to  be  a  nullity,  if  the  premises  did  not  warrant 
the  conclusion.  In  Lysney  v.  Selby  (1  Ld. 
Raym.,  1118),  and  in  Paisley  v.  Freeman  (3 
Term  Rep.,  56.  See,  also,  Bull.  N.  P.,  30  ;  3 
Mod.,  261;  Carthew,  90;  1  Show,  68),  and 
other  cases,  the  allegation  was  that  the  defend- 
ant falsely  and  fraudulently  affirmed,  &c. 
The  plaintiff  is  bound  to  prove  only  the  prem- 
ises, and  not  the  conclusion  of  his  declaration 
Then,  as  to  the  other  point,  where  the  defect 
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in  the  declaration  goes  to  the  gist  of  the  action, 
it  is  not  cured  by  the  verdict.  (1  Saund.,  228, 
note.)  On  the  broad  principles  contended  for 
on  the  part  of  the  plaintiff,  there  is  no  defect 
in  a  declaration  which  cannot  be  cured  by,  a 
verdict.  In  the  case  of  Rushtonv.  Aspinal 
(Douglas,  630)  the  same  argument  was  urged 
as  in  the  present  case,  but  it  was  overruled  by 
the  court.  It  is  very  probable  that  if  all  the 
decisions  are  searched  as  far  back  as  the  Year 
Books,  some  may  be  found  that  may  be  in 
favor  of  the  plaintiff  ;  but  it  is  the  business  of 
the  court  to  apply  the  touchstone  of  legal  dis- 
461*]  criminations  *to  these  cases,  otherwise 
the  law  will  be  only  a  rude  chaos  of  discordant 
opinions.  If  the  principles  of  sound  logic  be 
the  basis  of  the  science  of  pleading  ;  if  the 
apparent  discrepancy  of  opinion  among  vari- 
ous judges,  is  to  be  tried  by  legal  discrimina- 
tion, it  will  be  found,  1.  That  this  declara- 
tion, if  intended  to  be  on  a  warranty,  is  bad, 
as  there  was  a  writing  sealed  and  delivered  be- 
tween the  parties.  2.  If  it  be  an  action  for  a 
deceit,  then  fraud,  or  a  scienter,  should  have 
been  directly  and  clearly  alleged.  3.  A  general 
conclusion  will  not  help  the  want  of  averment 
in  the  body  of  the  declaration.  4.  That  it 
would  have  been  bad  on  a  general  demurrer, 
and  the  defect  being  essential,  and  of  sub- 
stance, cannot  be  cured  by  a  verdict. 

THOMPBON,  J.  The  question  presented  to 
the  court  is  touching  the  sufficiency  of  this 
declaration  after  verdict.  It  must  be  con- 
sidered as  a  declaration  founded  upon  a  war- 
ranty, or  upon  a  fraud  or  deceit  in  the  sale  of 
the  establishment,  in  neither  of  which  points 
of  view  can  it,  I  think,  be  supported.  With- 
out entering  into  an  inquiry  whether  a  mere 
affirmation  is  to  be  considered  as  a  warranty, 
there  is  a  fatal  objection  to  the  declaration,  if 
considered  as  one  founded  on  the  contract.  It 
states  the  sale  and  transfer  to  have  been  made 
in  writing,  under  the  hands  and  seals  of  the 
defendants.  All  previous  representations  must 
be  considered  as  conversations  leading  to  a 
contract,  to  be  consummated  by  the  bill  of 
sale,  and  as  coming  within  the  rule  adopted 
by  the  court  in  the  case  of  Vandercovrt  v.  Col. 
Ins.  Company  (2  Caines,  161),  and  in  the  case 
of  Mumford  v.  M'  Pherson,  decided  in  this 
term  (ante,  414),  that  when  an  agreement  is  re- 
duced to  writing,  all  previous  treaties  are  re- 
solved into  that.  Whatever  remedy,  therefore, 
the  defendants  may  have  on  the  contract,  must 
be  on  the  bill  of  sale.  If  this  declaration  is  to 
be  supported  at  all,  it  must  be  as  one  founded 
on  a  fraud  in  the  sale  of  the  establishment. 
Here,  also,  are  insuperable  objections.  The 
sale  is  not  alleged  to  have  been,  made  fraud- 
ulently, nor  that  the  defendants  knew  their 
affirmations  were  false,  the  declaration,  regu- 
larly, ought  to  proceed  to  charge  that  the  de- 
462*]  fendants  *knew  of  the  matter  by  which 
they  deceived,  and  that  they  did  it  falsely  and 
fraudulently.  An  allegation  of  a  scienter  might, 
after  verdict,  supply  the  omission  of  falsely 
and  fraudulently,  or  falsely  and  fraudulently 
import  that  they  knew  it  (3  Mod.,  261,  note); 
but  one  or  the  other  is  indispensable.  Where 
there  is  no  warranty,  the  scienter  or  fraud  is 
the  gist  of  the  action.  This  principle  has 
been  frequently  decided  by  the  courts  in 
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England,  and  recognized  by  this  court.  (Ld. 
Raym.,  595;  2  Ld.  Raym.,  1118;  Doug..  20; 
3  Term  Rep.,  56,  62;  2  East,  322,  448;  2 
Caines,  48.)  The  conclusion  of  each  count, 
that  by  reason  of  the  said  affirmations  the 
plaintiff  was  falsely  and  fraudulently  de- 
ceived, is  not  sufficient.  It  is  no  more  than 
the  common  conclusion  of  a  declaration.  The 
fraud  is  a  substantive  allegation,  and  must  be 
laid  in  that  part  of  the  declaration  which  sets 
out  the  plaintiff's  cause  of  action,  otherwise  he 
is  not  bound  to  prove  it  upon  the  trial.  Where 
the  action  is  founded  on  the  contract  of  sale, 
the  declaration  usually  concludes,  that  the  de- 
fendant falsely  and  fraudulently  deceived  the 
plaintiff,  &c.  ;  yet  this  is  not  necessary  to  be 
proved,  not  being  of  the  essence  of  the  dec- 
laration. (2  East,  448.) 

The  only  remaining  question  is,  whether  the 
defects  or  omissions  are  cured  by  the  verdict. 
I  think  they  are  not.  A  verdict  will  not  amend 
the  matter,  when  the  gist  of  the  action  is  not 
laid  in  the  declaration.  (Cowp.,  826.)  Lord 
Mansfield  says  the  rule  is,  that  where  the 
plaintiff  has  stated  his  title,  or  ground  of 
action,  defectively  or  inaccurately,  a  verdict 
will  cure  it,  because  to  entitle  him  to  recover, 
all  circumstances  necessary  in  form  or  sub- 
stance to  complete  the  title  so  imperfectly 
stated,  must  be  proved  at  the  trial,  and  it  is 
fair  to  presume,  after  verdict,  that  they  were 
proved.  But  where  the  plaintiff  totally  omits 
to  state  his  title  or  cause  of  action,  it  need  not 
be  proved  at  the  trial,  and  therefore  there  is 
no  room  for  such  presumption.  (Doug.,  683.) 
To  apply  this  rule  to  the  present  case  ;  what 
is  the  cause  of  action  here  ?  It  is  a  fraud- 
ulent sale  of  the  *newspaper  establish-  [*463 
ment ;  but  no  such  fraud  is  alleged  in  the  dec- 
laration ;  it  cannot  therefore,  be  presumed  to 
have  been  proved.  Under  this  declaration, 
all  that  the  plaintiff  would  be  required  to  prove 
would  be  that  the  defendant  affirms  that  the 
number  of  the  subscribers  to  the  paper  exceed- 
ed nine  hundred,  and  that  the  annual  profits 
of  the  establishment  exceeded  $3,000,  and  that 
these  affirmations  were  untrue.  But  these 
facts  would  not  have  created  a  good  cause  of 
action,  according  to  the  decisions  of  the  case? 
already  cited,  unless  these  affirmations  were 
made  fraudulently,  or  known  by  the  defend- 
ants to  be  false.  Thus,  in  the  case  of  Buxen- 
tine  v.  Sharp  (3  Salk.,  12),  the  declaration 
against  the  defendant  was  for  keeping  a  vi- 
cious bull,  but  it  stated  no  scienter.  This  was 
held  bad  after  verdict,  for  the  action  lies  not, 
unless  the  owner  knows  of  this  quality,  and  it 
could  not  be  intended  that  it  was  proved  at 
the  trial,  for  the  plaintiff  need  not  prove  more 
than  is  laid  in  his  declaration.  (1  Term  Rep., 
145;  3  Mod.,  261,  note.)  The  result  of  my 
opinion,  therefore,  is  that  the  defects  in  the 
declaration  are  not  cured  by  the  verdict,  and 
that  the  judgment  must  be  arrested. 

SPENCER,  J.,  and  TOMPKINS,  J.,  concurred. 

LIVINGSTON,  J.  I  cannot  concur  in  this 
opinion.  The  objection  to  the  first  count, 
which  applies  also  to  the  other  two,  is  the  want 
of  an  averment  that  the  affirmations,  which  in- 
duced the  purchase,  were  fraudulent.  The 
plaintiff  insists  that  each  count  contains  a  per- 
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feet  cause  of  action,  set  forth  with  sufficient 
certainty,  without  any  defect  in  form  or  sub- 
stance ;  and  that  if  be  otherwise,  yet  even  an 
omission  in  substance  is  cured  by  verdict  at 
common  law,  if  the  issue  necessarily  required 
proof  of  the  matter  imperfectly  stated,  or  al- 
together omitted,  and  without  Vhich  a  judge 
could  not  direct  nor  a  lury  consent  to  find  for 
the  plaintiff.  (2  Saunders,  228,  notes.} 

There  is  some  difficulty  in  accurately  defin- 
ing what  faults  are  cured  by  a  verdict.  To 
this  point  there  is  much  learning  and  a  great 
variety  of  cases,  not  always  intelligible,  nor 
free  from  contradictions.  There  is  no  risk, 
however,  in  saying  that  where  it  may  with 
•464*]  certainty  be  collected  from  the  *man- 
ner  in  which  the  action  is  laid,  that  the  whole 
merits  must  have  been  tried,  courts  will  not 
readily  listen  to  reasons  in  arrest  of  judg- 
ment. After  a  full  and  fair  discussion,  it  is 
so  hard  and  unjust  to  put  a  party  to  further 
litigation  for  an  error  in  pleading,  that  every 
struggle  should  be  made  to  uphold  a  declara- 
tion, not  radically  bad,  or  if,  from  the  whole 
of  it,  a  good  cause  can  be  extracted,  though 
not  very  formally  set  forth,  nor  in  the  way 
generally  or  most  usually  pursued. 

Whether  this  declaration  stand  in  need  of 
the  indulgence  which  these  remarks  would 
seem  to  bespeak,  I  will  not  say ;  but,  after  a 
very  careful  inspection,  it  does  not  present  to 
me  any  of  those  glaring  defects  which  can 
alone  justify  the  extraordinary  interposition 
that  is  expected  from  us.  The  omission  to 
allege  a  scienter  in  the  defendants  and  their 
agents,  is  the  ground  of  objection  we  are  now 
examining.  Without  fraud  or  deceit,  this 
action  cannot  be  maintained  ;  and  to  render  a 
party  guilty  of  either,  there  must  be  not  only 
a  false  affirmation,  but  it  must  be  made  with 
knowledge  of  its  being  false.  Hence  it  fol- 
lows, generally  at  least,  that  a  declaration,  to 
be  perfect,  must  charge  a  defendant  with 
knowingly  having  recourse  to  a  falsehood  to 
promote  a  bargain.  How  far  this  averment 
can  be  essential,  when,  as  in  the  case  before 
us,  a  misrepresentation  is  alleged  to  have  pro- 
ceeded from  the  vendor  himself  in  relation  to 
the  profits  of  an  establishment  of  which,  for 
aught  disclosed  by  the  record,  he  may  have 
been  in  possession  for  many  years,  is  a  point 
well  deserving  consideration.  It  is  next  to  im- 
possible for  the  owner  of  any  such  establish- 
ment to  be  ignorant  whether  it  be  lucrative  or 
otherwise  ;  he  cannot,  therefore,  without  de- 
sign, make  any  considerable  mistake  about  it. 
But  without  determining  on  the  fitness  of  a 
declaration,  in  a  case  like  -the  present,  if  this 
averment  had  been  wholly  omitted,  it  is  with- 
out pretense  that  its  existence  is  denied  here. 
Each  count,  after  denying  the  truth  of  the 
affirmations,  contains  this  averment :  "And 
so  the  plaintiff  saith,  that  he,  by  reason  of  the 
said  affirmations,  was  falsely  and  fraudulent- 
ly deceived."  At  the  end  of  the  last  count 
465*]  follows  the  common  Conclusion, 
"that  the  plaintiff  is,  therefore,  made  worse, 
and  hath  damage,"  &c. 

From  this  statement,  may  it  not  be  asked, 
where  is  the  omission  of  which  so  much  com- 
plaint is  heard  ?  Is  not  an  allegation  of  a 
party  being  falsely  and  fraudulently  deceived, 
by  the  representation  of  another,  essentially 
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the  same  as  saying  that  he  had  been  thus 
deceived  by  the  person  making  the  false  asser- 
tion, or,  in  other  words,  that  the  same  was 
known  to  him  not  to  be  true?  This  knowledge, 
tl^en,  is  as  necessarily  imputed  to  the  defend- 
ants by  this  kind  of  averment  as  by  any  other, 
because,  without  it,  though  the  plaintiff  might 
be  deceived,  he  could  not  he  so  fraudulently, 
which  would  be  true  only  in  case  the  defend- 
ants told  a  willful  falsehood.  No  other 
meaning  can  be  affixed  to  these  terms,  for 
such  an  averment  necessarily  charges  the  de- 
fendant with  knowledge  of  the  falsity  of  what 
he  has  said,  without  which  there  could  have 
been  no  fraudulent  deception.  This  averment, 
at  any  rate,  necessarily  and  unavoidably  put  in 
issue  the  scienter,  and  rendered  it  incumbent  on 
the  plaintiff  to  prove  it.  If  it  were  material  to 
show  that  he  was  fraudulently  deceived  (and 
he  has  rendered  it  material  by  his  averment), 
and  that  could  only  be  made  out  by  proving 
that  the  defendants,  or  their  agents,  knew 
they  were  imposing  on  him,  it  follows,  reason- 
ing from  the  record  itself,  that  such  proof  was 
not  only  necessary,  but  must  have  been  made. 

It  was  said  on  the  argument  that  this  aver- 
ment was  only  stated  as  a  deduction  from 
premises  which,  being  wholly  silent  as  to  the 
fraud,  did  not  justify  the  inference,  and 
which,  notwithstanding  the  situation  of  the 
parties,  might  be  erroneous.  If  this  were  so. 
it  belongs  to  the  jury,  and  not  to  us,  to  pro- 
nounce on  its  correctness.  To  me,  however, 
this  conclusion,  if  it  be  regarded  only  in  that 
light,  is  not  only  natural,  but  such  as  must, 
almost  universally,  follow  from  the  same 
premises.  It  is  immaterial,  however,  whether 
what  was  disclosed  in  the  preceding  part  of 
the  declaration  warranted  the  averment.  The 
plaintiff  had  a  right  to  make  it,  and  whether 
the  basis  on  which  it  was  placed  would 
*support  it,  was  a  matter  to  be  settled  [*466 
by  a  jury.  He  might  have  made  it  on  mere 
suspicion,  without  assigning  any  reason  ;  but 
when  he  gives  one,  which  we  are  now  to  pre- 
sume a  jury  have  thought  sufficient,  we  ought 
to  be  satisfied.  If  this  'declaration  be  not  in 
strict  conformity  with  precedents,  yet,  if 
every  material  allegation  may  be  collected 
from  the  whole  of  it  taken  together,  more, 
after  verdict,  should  not  be  required. 

By  some  of  the  counsel  this  averment  was 
considered  as  only  the  common  conclusion  of 
every  declaration  of  this  kind,  and,  there- 
fore, as  not  forming  a  substantial  or  com- 
ponent part  of  it.  This  is  not  the  case,  though, 
even  then,  it  would  be  sufficient,  if  it  put  the 
scienter  in  issue.  It  is  a  distinct  allegation, 
separate  from,  and  unconnected  with  the 
general  conclusion,  which  is  found  only  at 
the  termination  of  the  last  count.  Its  intro- 
duction by  the  monosyllable  "so,"  which  was 
much  insisted  on  as  evidence  of  its  being  the 
result  of  the  plaintiff's  own  reasoning  on  the 
matters  before  alleged,  can  do  no  harm,  pro- 
vided it  be  sufficiently  explicit  and  intelligible 
to  bring  into  discussion  the  fraud  or  deceit, 
which  is  the  gist  of  the  action.  The  rules  of 
pleading  have  not  appropriated  any  particular 
part  of  the  declaration  for  the  insertion  of  this 
averment.  So  that,  if  it  be  found  somewhere, 
it  is  enough. 

Upon  the  whole,  every  count  is  so  framed 
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as  necessarily  to  put  in  issue  the  sdenter  of 
the  defendants  or  their  agents  ;  and  that  by 
averments,  too  apt  and  significant  to  be  mis- 
understood. This  case,  then,  does  not  merely 
fall  within  that  class  of  cases,  in  which  a 
court  will  presume  that  certain  facts  not  only 
imperfectly  stated,  but  altogether  omitted,  yet 
necessary  to  be  proved,  have  actually  been 
made  out  at  the  trial  which  would  be  conclu- 
sive here ;  but  presents  the  much  stronger 
case  of  an  issue  on  the  very  fact  which  it  is 
pretended  has  been  overlooked  by  counsel, 
and  on  the  supposed  omission  of  which  the 
whole  argument  has  turned. 

Another  reason  assigned  for  arresting  judg- 
ment is,  that  in  one  count  the  affirmation  is 
stated  as  proceeding  from  one  of  the  defend- 
ants solely  without  alleging  any  authority, 
for  that  purpose,  from  the  other. 
467*]  *That  the  joint  owners  of  any  prop- 
erty, who  are  equally  interested  in  and  bene- 
fited by  its  sale,  should  answer  civilly  for  each 
other's  misrepresentations,  and  refund  what 
has  been  thus  required,  is  too  reasonable  to 
require  that  we  should  take  up  any  time  in 
examining  this  objection  to  the  declaration. 

There  is  also  a  motion  for  a  nonsuit,  or  new 
trial.  On  this  case  it  is  unnecessary  to  decide 
on  the  points  ruled  at  the  trial  of  the  cause  ; 
because,  if  the  judge  were  wrong  in  refusing 
a  nonsuit,  yet  as  the  plaintiff,  if  he  thought 
his  testimony  defective,  might,  and  actually 
did  examine  other  witnesses,  notwithstanding 
the  opinion  in  his  favor,  it  is  impossible,  with- 
out a  knowledge  of  this  evidence,  which  it 
has  been  thought  proper  to  keep  back,  to  say 
that  a  nonsuit,  if  we  have  power  to  grant  it 
without  an  agreement  of  parties,  or  another 
trial,  would  be  proper.  This  further  testi- 
mony might  support  the  verdict,  though  a 
nonsuit,  in  the  first  instance,  might  have  been 
right.  If  the  defendants  have  made  a  case  so 
imperfectly  that  we  cannot  give  judgment  in 
their  favor  upon  it,  the  other  party  was  not 
bound  to  amend  it,  nor  is  it  for  us  to  say  that 
the  testimony  which  is  withheld  was  imma- 
terial. The  plaintiff,  in  my  opinion,  must 
have  judgment  on  the  postea. 

KENT,  Ch.  J.  I  concur  in  the  opinion  that 
the  judgment  must  be  arrested.  The  action 
is  not  founded  upon  a  warranty  or  breach  of 
contract.  There  is  no  warranty  alleged  in 
the  declaration,  either  in  the  ancient  form  of 
icarranlizando  vendidil,  or  in  the  other  manner 
of  declaring  in  assumpsit.  (2Cro..  630  ;  Doug., 
20  ;  2  East,  451,  452  ;  2  Ld.  Raym.,  1120.) 
Nor  could  any  parol  warranty  have  been 
shown,  if  the  suit  had  been  brought  upon  one  ; 
for  the  contract,  being  reduced  to  writing, 
excluded  all  anterior  verbal  negotiations  and 
promises,  as  being  resolved  into  the  writing, 
which  is  the  consummation  and  only  evidence 
of  the  agreement  of  the  parties.  (5  Viner,  517, 
pi.  26  ;  2  Caines.  161.) 

We  must,  therefore,  consider  the  declaration 
as.  grounded  entirely  upon  deceit  or  fraud  in 
the  sale,  and  it  must  be  tested  by  the  rules 
which  apply  to,  and  govern  that  species  of  ac- 
tion. As  fraud  is  the  gist  of  the  action,  it 
468*]  must  be  *a  substantive  allegation.  The 
declaration  must  state  that  the  defendants,  de- 
ceitfully or  fraudulently,  or  knowingly,  made 
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the  false  affirmation.  The  averment  merely  of 
an  affirmation  which  was  not  true,  is  not 
sufficient.  The  defendants  must  be  charged 
expressly  with  the  fraud,  because  it  is  the  fraud 
only  which  makes  them  responsible.  The  case 
of  Harvey  v.  Young  (Yelv.,  21)  is  very  analo- 
gous to  the  one  before  us.  The  defendant  was 
charged  with  having  affirmed,  in  a  discourse 
with  the  plaintiff,  that  a  certain  term  for  years 
was  worth  £150  ;  upon  which  the  plaintiff 
purchased  it  for  that  sum,  and  it  turned  out 
not  to  be  worth  £100,  upon  which  the  plaintiff 
sued  the  vendor,  in  an  action  on  the  case,  for 
the  deceit,  and  alleged  that  he  gave  faith  to 
the  assertion,  and  made  the  purchase,  and  that 
the  bargain  turned  out  in  fraud  and  deceit  of 
him.  After  verdict,  the  defendant  moved  in 
arrest  of  judgment,  because  the  matter  pre- 
cedent did  not  prove  any  fraud,  for  it  was  but 
the  defendant's  bare  assertion.  The  event  of 
the  motion  is  not  stated  in  Yelverton.  but  from 
the  notice  taken  of  the  case  in  1  Lev.,  102  ;  1 
Sid.,  146;  and  in  1  Viner,  563,  pi.  19,  note,  it 
is  evident  that  the  motion  is  considered  as  hav- 
ing been  granted.  The  case  of  Chandelor  v. 
Lopus  (Cro.  Jac.,  4)  is  also  to  this  effect.  There 
is  some  little  variation  in  the  books  in  respect 
to  this  case,  but  they  all  seem  to  concur  in 
considering  it  as  having  established  this  position 
that  in  an  action  for  selling  a  precious  stone 
as  a  bezoar  stone,  when  it  was  not  such  a  stone, 
the  declaration  must  state  either  that  the  de- 
fendant warranted  it  to  be  a  bezoar  stone,  or 
that  he  knew  it  was  not,  and  that  stating 
simply  that  the  defendant  affirmed  it  to  be  a 
bezoar  stone  is  not  sufficient.  (Cro.  Jac. ,  469  ; 
The  marginal  note  to  Dyer,  75,  a  :  2  Roll.  Rep., 
5.)  The  case  of  Ekins  v.  Tresham  (1  Lev., 
102;  1  Sid.,  146  ;  1  Keb.,  510,  518,  522,  8.  C.) 
goes  in  confirmation  of  the  same  doctrine.  It 
was  an  action  on  the  case  in  the  nature  of  de- 
ceit, for  that  the  defendant,  in  a  discourse  be- 
tween him  and  the  plaintiff,  falsely  and  fraud- 
ulently affirmed  the  rent  of  a  house  to  be  worth 
£42  a  *year,  and  that  the  plaintiff,  [*469 
giving  faith  thereto,  purchased,  while  in  fact 
the  rent  was  but  £32  a  year.  After  verdict  the 
defendant  moved  in  arrest  of  judgment,  and 
that  motion  was  denied,  on  the  ground  which 
Twisden  took,  that  fraudulenter  was,  at  least 
after  verdict,  equivalent  with  sciens,  and  Jones 
said,  "  The  fraudulenter  intendew  to  deceive 
the  plaintiff  was  insignificant,  but  it  was 
further  fraudulenter  asseruit."  It  would  be 
easy  to  multiply  authorities  to  the  same  point, 
as  the  doctrine  which  .these  cases  establish  is 
supported  by  the  whole  current  of  precedents 
and  decisions.  (Cro.  Jac.,  196;  3  Ld.'Raym., 
31;  Buller's  N.  P.,  30;  Doug.,  20;  2  East, 
446,  448,  note,  and  450,  note;  Prac.  Gen.,  18  ; 
Clift.  Ent.,  935,  926,  937,  938  ;  Brownlow,  80.) 
I  have  not  been  able  to  meet  with  a  case  or 
precedent,  in  an  action  for  deceit,  where  the 
affirmation  of  the  defendant  is  not  directly  or 
expressly  charged  to  have  been  made  fraudu- 
lently or  sdenter.  There  are  cases,  indeed,  in 
which  the  plaintiff  goes  upon  the  implied 
warranty  of  ownership  upon  the  sale  of  a 
chattel,  when  the  fraud  need  not  be  alleged  ; 
but  all  these  cases  of  implied  warranty  are 
those  in  which  the  title  of  the  vendor  proved 
defective  according  to  the  distinction  stated  in 
the  case  of  Defreeze  v.  Trumper  (ante,  274), 
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and  in  these  cases  the  simple  affirmation  of  the 
defendant  is  sufficient,  as  was  observed  by  the 
court,  in  Medina  v.  Stoughton  (1  Ld.  Raym., 
598).  and  again  in  Crosse  v.  Gardiner  (Car- 
thew,  90);  yet,  even  in  these  actions  for  failure 
of  title,  and  brought  upon  the  implied  war- 
ranty, the  pleader  has  sometimes  added  the 
allegation  of  fraud  or  deceit,  as  was  done  in 
the  case  last  cited,  by  the  words  falso  et  mali- 
tiose  tiffirmabat;  and  by  thus  confounding  the 
action  on  the  implied  warranty  with  the  action 
for  the  deceit,  some  confusion  has  been  intro- 
duced into  the  precedents  on  this  subject. 
(Styles,  310;  Book  of  Assizes,  42;  pi.,  8; 
Clift.,  933.) 

I  conclude,  from  this  review  of  the  case,  that 
the  rule  of  pleading  is  clearly  and  firmly  es- 
tablished, that  where  the  gravamen  is  laid  upon 
the  deceit,  that  deceit  must  be  expressly 
averred,  and  there  is  no  such  averment  in  the 
present  case.  The  declaration  states  a  collp- 
47O*]  quium,  and  *that  the  defendants  did 
affirm,  and  that  the  plaintiff  gave  faith  to  the 
affirmation,  and  made  the  contract ;  and  then 
follows  the  averment  that  the  facts  were  not 
true,  as  they  bad  been  affirmed,  and  that  the 
plaintiff,  by  reason  thereof,  had  been  falsely 
and  fraudulently  deceived.  The  fraudulent 
deception  is  laid  merely  as  inference  from  the 
affirmation.  It  forms  no  part  of  the  premises. 
It  was  not  requisite  to  have  been  proved  upon 
the  trial,  and  according  to  the  observation  in 
one  of  the  cases  already  cited,  it  was  insignifi- 
cant matter,  and  cannot,  therefore,  supply  the 
want  of  a  charge,  that  the  defendant  fraudu- 
lenter  or  deceptive,  or  scienter,  affirmed.  The 
only  remaining  question,  then,  as  it  appears  to 
me,  is,  whether  this  defect  in  the  declaration 
be  cured  by  verdict ;  and  here  the  general  rule 
is,  that  a  verdict  will  not  cure  matter  which 
forms  the  substance  of  the  action^  It  will  aid 
a  title  defectively  set  out,  but  not  ~a  total  de- 
fect of  title.  This  is  an  elementary  rule,  and 
acknowledged  throughout  the  books.  (2  Salk., 
662;  Cowp.,  826;  Doug.,  683;  1  Term  Rep., 
145  ;  4  Term  Rep.,  472.)  Serjeant  Williams 
(2  Saund.,  228,  n.  c.)  has  industriously  collect- 
ed and  arranged  the  cases  on  this  subject,  and 
he  draws  this  general  conclusion,  that  "if  the 
plaintiff  states  a  defective  title,  or  totally  omits 
to  state  any  title,  or  cause  of  action,  a  verdict 
will  not  cure  the  defect ;  for  the  plaintiff  need 
not  prove  more  than  what  is  expressly  stated 
in  the  declaration,  or  is  necessarily  implied 
from  the  facts  which  are  stated."  In  the  pres- 
ent case  the  fraud  was  not  a  necessary  infer- 
ence from  the  premises.  The  affirmation  may 
have  been  untrue,  and  yet  innocently  made. 
The  scienter  was  not  requisite  to  have  been 
proved  upon  the  trial,  because  not  charged, 
and  therefore  we  are  not  to  presume  it  to  have 
been  proved.  This  presumption  is  only  ex- 
tended to  matter  which  must,  of  necessity, 
have  been  given  in  evidence  to  the  jury. '  (T. 
Raym.,  91,  487;  1  Lord  Raym.,  392;  Salk., 
211.)  The  deceit  was  the  foundation  of  the 
action  ;  it  ought  to  have  been  averred,  and  the 
verdict  will  not  cure  the  omission  of  it.  This 
471*]  was  so  ruled  in  *Buxentine  v.  Sharp 
(2  Salk.,  662),  and  is  agreeable  to  the  opinion 
of  Lord  Mansfield,  in  Rushton  v.  Aspinnl 

1.— See  1  Day's  Cases  in  Errors,  186,  note. 
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(Doug.,  683).  To  dispense  with  the  rule  would 
be  a  dangerous  relaxation,  and  might  lead  to 
the  loss  of  certainty  and  precision  in  plead- 
ing. General  rules  will  sometimes  appear 
harsh  and  rigorous,  in  their  application  to  par- 
ticular cases  ;  but  I  entertain  a  decided  opinion 
that  the  established  principles  of  pleading, 
which  compose  what  is  called  its  science,  are 
rational,  concise,  luminous,  and  admirably 
adapted  to  the  investigation  of  truth,  and 
ought,  consequently,  to  be  very  cautiously 
touched  by  the  hand  of  innovation. 

Judgment  arrested. 

Reversed— 2  Johns.,  550. 
Discussed— 25  N.  Y.,  249. 

Cited  In— 5  Johns.,  409 ;  8  Barb.,  209 ;  45  Barb..  175 ; 
35  Super.  Ct.,  446. 


A.  &  E.  WHEELWRIGHT 

v. 
J.  &  G.  DEPEYSTER. 

Sale  of  American  Property  Captured  by  Privateer 
at  St.  Jago  de  Cuba — Subsequent  Condemna- 
tion at  St.  Domingo— Action  of  Trover  Against 
Purchaser  in  New  York— Jurisdiction — A 
Joint  Owner  may  bring  Trover  or  Trespass. 

Some  coffee  belonging  to  American  citizens  had 
been  taken  by  a  French  privateer,  and  carried  into 
St.  Jago  de  Cuba,  and  there  sold  provisionally,  by 
order  of  the  French  agency  established  there,  and 
afterwards  condemned  bjr  a  court  of  admiralty  at 
St.  Domingo  upon  a  proces  verbal,  and  proceedings 
at  St.  Jago ;  the  goods  having  been  purchased,  bona 
fide,  by  American  citizens,  of  Spanish  merchants  at 
St.  Jago,  and  brought  to  New  York ;  in  an  action  of 
trover,  brought  by  the  original  owner,  it  was  held 
that  such  a  sale  did  not  devest  him  of  his  property, 
and  that  he  might  recover  it  of  the  vendee. 

The  English  law,  in  regard  to  sales  in  market- 
overt,  is  not  applicable  in  this  State,  where  no  such 
institution  or  usage  exists. 

A  bona  flde  purchase  of  goods,  without  notice,  or 
reference  to  the  title  of  the  vendor,  does  not,  of  it- 
self, give  an  indefeasible  title  to  the  vendee. 

Belligerents  cannot  establish  prize  courts  in  a 
neutral  country;  nor  can  they  make  any  sale  of 
their  prizes  there,  unless  authorized  by  treaty. 

The  property  in  goods  captured  cannot  be  trans- 
ferred so  as  to  devest  the  right  of  the  original 
owner,  unless  by  a  sentence  of  condemnatian  by  a 
court  of  competent  jurisdiction. 

The  court  of  the  sovereign  of  the  captor  is  the 
only  competent  tribunal  to  decide  on  the  validity 
of  captures. 

Prize  courts  proceed  in  rem,  and  cannot  adjudi- 
cate on  a  prize  lying  in  a  foreign  port,  or  out  of  the 
jurisdiction  of  the  captor  or  his  ally.* 

Courts  of  common  law,  though  they  cannot  in- 
quire into  the  direct  question  of  prize,  may,  in  a 
question  of  property,  decide  whether  the  condem- 
nation or  sale  has  been  made  by  a  court  of  common 
authority.* 

One  joint  owner  of  a  chattel  may  bring  trover  or 
trespass  for  his  share  or  interest,  and  the  defendant 
cannot  take  advantage,  at  the  trial,  of  the  other 
partners  or  co-tenants  not  being  joined,  but  must 
plead  it  in  abatement. 

*Hudson  v.  Guestier,  4  Cranch,  593 :  6  Cranch.  281. 
+See  Rose  v.  Himely,  4  Cranch,  241. 


NOTK.— Capture  as  Prize—  Tramfer  of  Property. 

A  sentence  of  condemnation  is  necessary  to  trans- 
fer property  captured  as  prize  and  originally  belong- 
ing to  a  neutral.  Hudson  v.  Guestier,  4  Cranch,  293 ; 
Rose  v.  Himeley,  4  Cranch,  241,  508:  2  Parsons  on 
Mar.  Ins.,  74 ;  Story's  note  to  Abbott  on  Shipping, 
6th  Am.  ed.,  p.  26. 

To  the  courts  of  the  country  to  which  the  captor 
belongs  exclusively,  appertains  the  right  of  adjudi- 
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Citations— Pothier,  par.  1,  n.  7;  Ersk.,2,  481 ;  Com. 
Dig.  Market,  B.,  1  Rob.,  114 ;  8  T.  R.,  368 ;  Lampredi, 
sec.  14;  8  Dall., 6;  Garth.,  423;  12  Mod.,  143;  4  Rob., 
43;  lli'iitec  ite  nap.  oh.  vet.  mer.  veh.  comm.,  sec.  16; 
Aziini  Mar.  L.,  Vol.  II.,  242;  Jour.  Cong.,  Vol.  VII., 
w,  !«);  Cicero  Epistadfam,  7,  22;  2  East,  473;  7  T. 
R.,  096;  Skin.,  6  T.  R..766;  7  T.  R.,  280;  5  East,  420;  1 
Bos.  &  P.,  70,  75. 

THIS  was  an  action  of  trover,  for  a  quantity 
of  coffee.  The  cause  was  tried  at  the  New 
York  sittings,  the  18th  day  of  April,  1806,  be- 
fore Mr.  Justice  Spencer. 

At  the  trial  the  following  facts  appeared  in 
-evidence.  The  plaintiffs  were  owners  of  the 
schooner  Peggy,  of  Newburyport,  and  of  a 
greater  part  of  the  cargo,  consisting  of  coffee 
in  hogsheads,  barrels  and  bags,  marked  S.  P., 
nnd  they  and  the  master  were  joint  owners  of 
.another  part  of  the  cargo,  bein»  five  bags  of 
472*]  coffee,  without  marks.  The*schooner 
had  sold  her  outward  cargo  at  St.  Mark's,  in 
the  island  of  St.  Domingo,  in  January,  1804, 
.and  took  in  her  homeward  cargo,  consisting 
-chiefly  of  coffee,  belonging  to  the  plaintiffs 
;and  others.  On  her  voyage  homeward  to  the 
United  States  she  was  captured,  the  15th  of 
February,  1804,  by  a  French  privateer,  and 
•carried  into  St.  Jago  de  Cuba,  where  she  ar- 
rived the  1st  of  March.  The  coffee  in  question 
was  purchased,  on  account  of  the  defendants, 
of  a  Spanish  merchant,  at  St.  Jago  de  Cuba, 
and  the  ship  Two  Brothers,  in  which  it  was 
brought  to  New  York,  went  alongside  of  the 
Peggy,  and  took  it  out  of  her.  "The  coffee 
-came  into  possession  of  the  defendants,  with 
the  rest  of  the  cargo  of  the  Two  Brothers,  in 
May,  1804,  and  a  demand  thereof  was  made 
by  the  plaintiffs,  on  the  29th  of  May,  which 
was  refused  by  the  defendants.  It  further  ap- 
peared, that  the  coffee  in  question  had  been  pur- 
chased by  the  plaintiffs  at  St.  Mark's,  which 
all  the  time  was  in  possession  of  negroes,  under 
the  government  of  Dessalines,  and  in  a  state 
of  revolt  from  the  French  government.  Great 
quantities  of  coffee  are  sold  at  St.  Jago  de 
Cuba,  but  chiefly  prize  coffee.  The  master 
.and  crew  of  the  Two  Brothers,  when  they 
took  the  coffee  on  board,  had  no  knowledge 
•of  the  plaintiff's  claim,  but  believed  it  to  have 
been  the  property  of  the  vendor  there. 

The  defendants  then  offered  in  evidence  cer- 
tain proceedings  of  the  agency  of  the  French 
government  at  St.  Jago  de  Cuba,  and  the  sen- 
tence of  condemnation  of  the  Peggy  and  her 
•cargo  by  a  French  admiralty  court  at  St.  Do- 
mingo. These  documents  were  admitted  to  be 
•duly  authenticated,  and  contained  the  whole  of 
the  proceedings.  The  facts  which  they  dis- 
closed were,  that  after  a  proces  verbal  and  ex- 
amination of  the  master  and  mate,  a  survey  of 
the  Peggy  was  ordered  by  the  French  agency 
:at  St.  Jago  de  Cuba,  and  it  being  reported  that 
she  was  leaky,  and  her  cargo  in  danger  of 


being  spoiled,  it  was  ordered  to  be  sold  pro- 
visionally, and  the  proceeds  to  be  deposited  to 
abide  the  final  decision  ;  and  the  whole  cargo 
was  sold,  under  such  order,  to  a  Spanish  mer- 
chant there ;  that  afterwards,  on  the  16th  of 
April,  subsequent  to  the  sale  of  the  coffee  to 
the  defendants,  *a  sentence  of  condem-  [*473 
nation  was  pronounced  on  the  coffee  at  St. 
Domingo,  grounded  on  a  proces  verbal  drawn 
up  at  sea,  and  one  at  St.  Jago  de  Cuba,  by  the 
French  agent  there,  at  the  time  the  Peggy  ar- 
rived as  a  prize,  and  on  the  examination  of  the 
master  and  mate.  The  cause  of  condemna- 
tion assigned,  was  a  contravention  of  the  arrets 
of  the  French  government,  as  to  the  trade  and 
intercourse  with  those  parts  of  the  island  of 
St.  Domingo  that  were  in  possession  of  the 
negroes.  This  evidence  was  objected  to  by 
the  plaintiffs,  and  was  overruled  by  the  judge.. 
The  defendants  then  offered  to  prove  that  an 
agency  of  the  French  government  for  such 
purposes,  was  established  at  St.  Jago  de  Cuba, 
by  permission  of  Spain,  with  power  to  proceed 
in  the  manner  stated  ;  but  the  judge  overruled 
the  testimony.  It  appeared  in  evidence  that,  at 
that  time,  Spain  was  not  at  war  with  any  power. 

The  judge  charged  the  jury,  that  the  prop- 
erty of  the  coffee  remained  in  the  plaintiffs, 
and  had  not  been  changed,  either  by  the  pur- 
chase made  by  the  defendants,  nor  by  any  of 
the  acts  and  proceedings  of  the  captors,  or  the 
French  tribunals ;  that,  in  ascertaining  the 
damages,  they  ought  to  take  into  calculation, 
not  only  the  coffee,  exclusively  owned  by  the 
plaintiffs,  but  a  moiety  of  that  part  also  owned 
by  them  jointly  with  the  master.  The  jury 
found  a  verdict  for  the  plaintiffs  accordingly. 

The  defendants  moved  for  a  new  trial,  on 
the  following  ground.  1.  That  the  property 
in  the  coffee  became  vested  in  the  defendants 
by  the  purchase.  2.  That  prize  goods  may 
lawfully  be  sold  by  the  captors  in  a  neutral 
country,  with  the  consent  of  the  neutral 
power.  3.  That  a  neutral  power  may  lawfully 
permit  a  belligerent  to  bring  prizes  into  its 
ports,  and  to  proceed  against  them  there  for 
offenses  against  the  laws  of  neutrality.  4.  That 
a  prize  carried  into  a  neutral  port  may  be 
condemned  while  lying  there,  by  the  tribunals 
in  the  country  of  the  captor.  5.  That  prizes 
may  be  sold  previous  to  a  condemnation,  and 
a  condemnation  after  such  sale,  by  a  court  of 
competent  jurisdiction,  will  devest  the  origi- 
nal owner  of  his  property.  6.  That  the 
*proceedings  and  condemnation  in  the  [*474 
present  case  ought  to  have  been  received  in 
evidence,  as  they  were  conclusive,  and  formed 
a  complete  defense  in  the  cause.  7.  That  the 
present  suit  is  a  question  of  prize  or  no  prize, 
and  belongs,  therefore,  exclusively  to  the  prize 
courts.  8.  That  the  judge  misdirected  the 
jury  as  to  to  the  assessment  of  damages  for 


oating  on  all  captures  and  questions  of  prize.  The 
Invincible,  1  Wheat.,  238 ;  The  Estrella,  4  Wheat., 
:298. 

The  doctrine  of  the  above  case  of  Wheelwright  v. 
DePeyster,  that  prize  courts  of  belligerents  cannot 
•exercise  jurisdiction,  nor  can  such  courts  be  erected 
by  belligerents,  in  a  neutral  country,  is  not  fully 
-sustained.  Possession  to  give  a  prize  court  juris- 
•diction,  may  be  constructive.  Such  courts  will  con- 
•dernn  as  prize  a  captured  ship  which  has  been  car- 
ried in  a  neutral  port  and  is  lying  there  at  the  time 
•of  the  decree.  1  Parsons  on  Shipping  and  Ad- 
miralty, 77,  citing  The  Christopher,  2  Rob.  Adm., 
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207;  The  Henrich  and  Maria,  4  Rob.  Adm.,  43;  6 
Rob.  Adm.,  139,  n.;  The  Falcon,  6  Rob.  Adm.,  194; 
The  Comet,  5  Rob.  Adm.,  285 ;  The  Victoria,  Edw. 
Adm.,  97 ;  Hopner  v.  Appleby,  5  Mason,  71 ;  The 
Arabella,  2  Gall.,  368 ;  Cheriot  v.  Foussat,  3  Binn,  220. 
Where  a  claim  is  made  based  upon  condemnation 
of  a  foreign  court,  the  courts  of  this  country  will 
examine  into  the  jurisdiction  of  that  court.  Rose 
v.  Himely,  4  Cranch,  241;  Hudson  v.  Guestier,  4 
Cranch,  293 ;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.,  404  ; 
Ocean  Ins.  Co.  v.  Francis,  2  Wend.,  64;  Cheriot  v. 
Foussat,  3  Binn.,  220 ;  Cucullu  v.  La.  Ins.,  Co.,  17 
Mart.  La.,  464. 
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the  moiety  of  the  coffee,  which  the  plaintiffs 
owned  jointly »with  the  master. 

Messrs.  8.  Jones  and  Hoffman,  for  the  de- 
fendants. By  the  purchase  of  the  coffee  at 
St.  Jago  de  Cuba,  the  property  was  changed, 
and  became  vested  in  the  defendants.  It  was 
purchased  at  a  full  price,  of  a  Spanish  mer- 
chant, iu  the  usual  course  of  trade,  and  with- 
out any  knowledge  of  the  rights  of  the  plaint- 
iffs. The  doctrine  of  the  English  law  as  to 
sales  in  market-overt,  is  applicable  to  a  case 
like  the  present.  Every  shop,  by  the  custom 
of  London,  is  considered  as  a  market-overt,  for 
such  articles  as  the  owner  professes  to  trade 
in,1  and  sales  there  devest  the  rights  of  the 
original  owner.  Though  we  have  not  adopted 
the  notion  of  sales  in  a  market-overt,  still  the 
principle  on  which  they  are  founded,  the  con- 
'venience  and  security  of  trade,  is  of  equal 
force  here.  It  seems,  too,  that  in  England,  a 
sale  of  goods  in  a  shop,  though  not  in  London, 
if  without  fraud  or  suspicion,  will  change  the 
property.2  By  the  universal  law  of  nations, 
prize  goods  may  be  sold  in  a  neutral  country, 
with  the  permission  of  the  neutral  power  ;  and 
such  sale  will  devest  the  property  of  the  orig- 
inal owner.8  It  may  be  more  prudent,  and 
more  consistent  with  a  rigid  neutrality,  for  a 
neutral  nation  not  to  permit  such  sales  by  bel- 
ligerents, within  its  territory ;  yet,  if  there  be 
no  existing  treaty  to  the  contrary,  such  a 
permission,  on  the  general  principles  of  the 
law  of  nations,  may  be  lawfully  granted. 

In  1793,  a  British  vessel,  captured  by  a 
French  frigate,  was  carried  into  Charleston,  8. 
C.,  and  sold  there  by  the  authority  of  the 
French  consul,  as  a  prize,  at  public  auction. 
(M' Masters  v.  8hoolbred,\  Espinasse's  Cases,237.) 
Whether  done  by  virtue  of  a  treaty  or  not, 
makes  no  difference.  The  question  is,  whether 
it  be  consistent  with  the  general  law  of  nations, 
475*]  and  the  neutral  government  *has  con- 
sented to  the.  proceeding.  It  frequently  be- 
comes necessary,  and  admiralty  courts  do 
often  direct,  that  the  goods  taken  should  be 
sold  prior  to  any  adjudication  as  to  the  prize ; 
retaining  the  proceeds  to  abide  the  final  decree 
of  the  court ;  and  this  may  be  done  in  the 
neutral  country  into  which  the  prize  is  carried. 
Here  we  offer  a  decree  of  condemnation  to 
justify  the  provisional  sale.  Can  it  be  denied 
that  a  bonafide  purchaser,  at  such  provisional 
sale  of  goods,  would  acquire  a  valid  title  to 
them?  The  English  High  Court  of  Admiralty 
has  recognized  the  legality  of  the  sale,  and 
even  of  the  condemnation  of  goods,  while 
lying  in  a  neutral  port.  (Henrich  and  Maria, 

4  Rob.    Adm.  Rep.,   43;    T?us  Christopher,  2 
Rob.  Adm.  Rep.,  209.)    That  court  has  pro- 
ceeded to  adjudicate  on  prizes  carried  into  the 
ports  of  Lisbon  and  Leghorn,  and  on  deposi- 
tions taken  in  those  places.  The  same  practice 
has  been  authorized  by  Russia,  France,  Venice 
and   Naples.     It  may  be  said,  perhaps,  that 
prize  courts  proceed  in  rem,  and  that  the  thing 
itself  must  be  within  its  jurisdiction  before  a 
decree  of  condemnation  can  be  pronounced. 

1—2  Bl.  Comm.,  449 ;   2  Coke's  Institute,  219,  220  ; 

5  Co.,  84. 

2.— 2  Comyn's  Digest,  Biens,  D.,  3. 

3.— Bynkorshoek :  QueMinnes  jtirts  pirtilici,  lib.  1, 
cap.  15 ;  Vattel,  llv.  3,  ch.  7,  sec.  132 ;  Martens  on 
Captures,  Recaptures,  &c.,  sec.  36. 
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This  may  be  a  rule  of  the  English  courts,  but 
it  does  not  appear  to  be  a  principle  of  the  uni- 
versal law  of  nations.  The  validity  of  the 
proceeding  does  not  depend  upon  the  thing's 
being  within  the  jurisdiction  of  the  court. 
Thus  in  the  case  of  co-belligerents,  an  admi- 
ralty court  at  Bourdeaux  may  decide  on  a  prize- 
lying  at  Cadiz,  and  so  vice  versa.  The  question 
is  not  whether  a  belligerent  has  a  right  to  es- 
tablish a  prize  court  in  a  neutral  country  :  it 
is  enough,  that  a  prize  court  at  St.  Domingo 
proceeded,  with  the  assent  of  the  Spanish 
government  at  St.  Jago  de  Cuba,  to  decide  on 
a  prize  lying  at  the  latter  place.  As  it  regards 
the  transfer  of  property,  the  adjudication  was 
as  legal  and  valid  as  if  the  vessel  had  been 
within  the  jurisdiction  of  the  court.  Whether 
it  is  a  wise  policy  or  not  for  a  neutral  nation 
to  allow  any  such  proceedings  within  its  terri- 
tory, is  a  distinct  question.  If  the  neutral 
has  the  right  to  consent,  and  does  consent,  the 
proceedings  are  valid.  If  it  could  be  legal  in 
any  case  for  a  court  of  a  belligerent  nation  to- 
decide  on  property  lying  in  a  port  of  another 
country,  it  must  be  in  the  present  case.  Spain 
was  in  amity  with  the  United  States.and  the  ally 
of  *France  ;  it  was  not  the  condemna-  [*47o 
tion  of  one  belligerent  by  another  belligerent, 
but  of  a  natural  or  friendly  vessel  for  a  violation 
of  the  laws  of  trade.  There  is  no  danger  of  in- 
fringing the  right  of  belligerents  in  this  case. 
Courts,  too,  are  disposed  to  lean  in  favor  of 
bona  fide  purchasers,  and  to  intend  that  the 
decree,  under  which  the  purchase  has  been 
made,  was  regular.  (4  Rob.  Adm.,  3,  T he- 
Helena.)  Again,  these  proceedings  appearing  to 
be  regular,  and  the  sentence  of  condemnation 
having  been  pronounced  by  a  court  of  compe- 
tent authority,  its  decision  must  be  conclusive. 
(2  East,  473,  Oddy  v.  BovU.) 

The  being  a  question  of  prize,  belongs  proper- 
ly to  the  District  or  Admiralty  Court,  and  is  not 
cognizable  here.  (Douglass.  596,  Le  Caux  v. 
Eden,  notes.)  All  questions  relative  to  property 
sold  as  prize,  and  in  which  the  legality  of  the 
capture  is  litigated,  belong  exclusively  to  the 
Admiralty  Court.  (2  Browne's  Civil  and  Adm. 
Law,  219,  220  ;  3  Term  Rep.,  323  ;  Smart  v. 
Wolf,  and  Livingston  v.  M'Kenzie,  in  note,  333.  )• 

THE  COURT.  Do  you  mean  that  the  District 
Court  of  the  United  States  has  the  exclusive 
cognizance  of  questions  of  this  sort  ? 

Certainly.  The  plaintiffs  here  might  have- 
filed  their  libel  in  the  District  Court,  and  the 
defendants  have  pleaded  the  purchase  under 
the  decree  of  the  French  court.  This  was 
done  in  the  case  of  Glass  v.  The  Sloop  Betsey 
(3  Dallas,  6). 

COURT.  But  is  this  the  time  to  raise  the 
objection  to  jurisdiction,  on  a  motion  for  a  new 
trial  ?  Why  did  you  not  remove  the  cause  into 
the  Court  of  the  United  -States  ? 

In  the  case  of  BingJiamv.  Cabot  (3  Dallas,  19), 
the  Supreme  Court,  on  a  writ  of  error  from 
the  Circuit  Court  for  the  District  of  Massachu- 
setts, took  up  and  considered  the  question  of 
jurisdiction.  So,  in  the  case  of  Le  Caux  v.  Eden 
(Douglass,  596).  it  was  not  considered  neces- 
sary to  plead  this  matter  specially. 

[LIVINGSTON,  J.    I  recollect  an  action  of 
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trover  brought  here  for  goods  condemned  In 
Georgia.] 

There  are  some  old  cases  (2  Saunders,  259  ; 
2  Levinz,  21  ;  Carthew,  368)  in  England,  which 
seem  to  allow  of  actions  in  the  common  law 
courts,  in  regard  to  property  condemned  by 
an  admiralty  court ;  but  there  are  cases  also 
to  the  contrary.  If  a  sheriff  or  carrier  wrong- 
fully sells  the  goods  of  another,  he  may  be 
liable  to  the  owner  in  trespass  or  trover  ;  but 
477*]  the  property  will  be  de vested  *by  the 
sale,  and  may  be  held  by  a  bona  fide  purchaser. 
(Bro.  Abr.,  tit.  Trespass,  256, 329,  359;  Strange, 
509;  2  Jones.  114.) 

Messrs.  Hanson  and  D.  A.  Ogden,  for  the 
plaintiffs.  1.  The  rule  or  custom  as  to  the 
sales  in  market-overt,  which  prevails  in  En- 
gland, does  not  exist  here.  There  must  be  a 
market  or  fair  created  by  charter  or  prescrip- 
tion. (2  Bl.  Comm.,  449.)  As  to  the  sale  in 
shops,  it  is  confined  to  the  city  of  London,  and 
even  there  it  is  not  every  shop  that  is  consid- 
ered as  a  market-overt.  (Cook,  5  Rep.,  84.) 
This  custom  forms  no  part  of  the  common 
law  of  this  country  ;  nor  is  it  to  be  admitted 
that  every  sale  in  the  course  of  trade  is  valid. 
(Harris  v.  Shaw,  Cases  temp.  Hardw.,  349.)  If 
this  rule  about  sales  in  open  markets  were 
general,  it  would  be  extremely  mischievous, 
and  open  a  wide  door  to  frauds  of  every  kind. 

2.  It  is  a  settled  principle  that  nothing  but 
a  sentence  of  condemnation,  by  a  court  of  com- 
petent authority,  can  devest  the  original 
owner  of  his  property.  (Flad  Oyen,  Rob., 
135  ;  Browne's  Civil  and  Adm.,  Law,  Vol. 
II.,  p.  255  ;  2  Burrow,  694  ;  Goss  v.  Withers.) 
In  the  present  case,  the  proceedings  at  St. 
Jago  de  Cuba  were  a  nullity.  Though  some 
countries  may  have  allowed  such  proceedings, 
they  are  not  justified  by  any  principle  of  the 
universal  law  of  nations  ;  and  if  injurious  to 
us,  we  ought  not  to  adopt  or  sanction  the 
practice.  The  cases  cited  from  Robinson's 
Reports,  are  decisions  founded  on  very  special 
circumstances,  and  must  be  considered  as  ex- 
ceptions, at  least,  to  the  general  rule.  Not  an 
instance  can  be  found  of  the  establishment  of 
an  admiralty  or  prize  court  in  a  foreign 
country.  Sir  William  Scott  himself  lays  down 
the  contrary  rule  in  the  strongest  terms.  (Flad 
Oyen,  1  Rob.,  135.  See,  also,  8  Term  Rep., 
268;  1  Rob.,  119,  The  Herstelder.)  Indeed, 
it  would  lead  to  the  most  monstrous  abuse,  in- 
justice and  fraud,  if  it  should  be  allowed  that 
captured  vessels  might  be  carried  into  any  part 
of  the  world,  and  there  condemned,  not  by  the 
regular  court  of  the  captor,  or  neutral  country, 
but  by  a  consul  or  agent  of  the  belligerent.  If 
this  may  be  done  at  St.  Jago  de  Cuba,  it  may 
be  done  at  Canton.  The  neutral  seeking  re- 
dress must  apply  to  the  court  taking  cogni- 
zance of  the  prize,  and  put  in  his  claim  or  ap- 
peal ;  otherwise  he  is  forever  precluded  from 
any  remedy  or  relief.  The  sale,  under  which 
the  defendants  claim,  is  very  different  from 
that  ordered  by  a  regular  and  competent  court, 
before  a  condemnation.  Such  order  is  a 
478*]  *judicial  act,  and  must  issue  from  a 
competent  court  ;  but  the  order  of  a  French 
agent  at  St.  Jago  de  Cuba  was  illegal  and  void. 
If  so,  the  right  of  the  plaintiffs  could  not  be 
devested  by  such  sale,  nor  transferred  to  the 
defendants.  In  the  case  of  Nightingale  v. 
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Bridges  (Shower,  135),  an  action  of  trover  was 
brought  in  England  for  goods  taken  and  con- 
demned by  an  admirality  court  established  on 
the  coast  of  Africa,  and  the  court  in  England 
held  the  seizure  and  proceedings  illegal.  The 
subsequent  condemnation  by  the  court  at  St. 
Domingo  cannot  supply  the  defect  in  the  title 
claimed  by  the  defendants,  under  the  sale  at 
St.  Jago  de  Cuba.  He  who  purchases  under 
an  illegal  sale,  purchases  at  his  peril.  If  a 
sheriff  should,  without  authority;  sell  goods, 
and  afterwards  receive  an  execution  against 
the  property  of  the  person  whose  goods  he  had 
sold,  this  would  not  render  the  prior  sale  valid. 
The  sale  at  St.  Sago  de  Cuba  was  merely  col- 
orable, and  a  fraud  on  the  neutral  rights  of 
this  country.  The  assent  of  the  Spanish  gov- 
ernment does  not  render  such  conduct  legal 
towards  us.  Our  government  has  complained 
to  the  Spanish  court  for  permitting  such  pro- 
ceedings. In  the  case  of  The  Flad  Oyen,  there 
was  a  tacit  consent  of  the  Danish  government, 
but  that  was  not  thought  to  vary  the  case. 

3.  But  it  is  said  that  this  is  a  question  of 
prize,  and  belongs  exclusively  to  the  Admiral- 
ty Court.  It  is  true  that  the  direct  question  of 
prize  cannot  be  decided  by  the  courts  of  com- 
mon law.  A  suit  would  lie  against  the  captor 
for  an  illegal  capture,  and  if  the  captor  came 
with  his  prize  within  the  territory  of  the 
United  States,  the  Admiralty  Court  would 
claim  its  right  of  jurisdiction.  Where  the 
principal  inquiry  is,  whether  a  prize  or  not,  it 
draws  after  it  all  incidental  questions.  But 
the  question  here  is,  whether  a  court  of  com- 
petent jurisdiction  has  decided  that  point.  If 
a  competent  court  has  decided  on  the  question 
of  prize,  its  decision  is  conclusive.  There 
may  be  many  cases  in  which  the  courts  of 
common  law  and  admiralty  courts  have  con- 
current jurisdiction.  In  the  case  of  Hughes 
v.  Cornelius  (T.  Raym.,  473.  See,  also,  Ld. 
Raym.,  273;  Shermoulin  v.  Sands,  March, 
110),  the  jurisdiction  of  the  Court  of  King's 
Bench  to  decide  the  question  before  them  was 
not  doubted.  In  the  case  of  Glass  v.  The 
*  Betsey  (3  Dallas,  6),  the  vessel  was  [*47J> 
brought  by  the  captors  within  our  own  port  as 
a  prize  and  the  Admiralty  Court  was  a  proper 
forum  to  decide  the  question.  In  the  case  of 
Bingham  v.  Cabot  (3  Dallas,  19)  the  circum- 
stances are  so  peculiar  that  it  can  have  little 
bearings  on  this  question.  Purchasers  under 
a  sheriff's  sale  are  no  doubt  protected ;  but 
suppose  he  sell  on  an  execution  issuing  from  ' 
a  court  having  no  jurisdiction,  would  such 
sale  be  affirmed  ?  The  question  then  recurs, 
was  the  court  competent  ?  Again,  a  carrier 
has  no  authoriety  to  sell  the  goods  delivered 
to  him ;  and  the  owner  may  maintain  his 
action  against  the  purchaser.  The  case  cited 
from  Brooke  cannot  be  law.  If  a  butler,  in- 
trusted with  his  master's  plate,  sell  it,  the 
owner  may  recover  it  of  the  person  w'io  buys 
it.  The  question  is,  whether  the  vendor  acts 
with  or  without  authority ;  and  the  purchaser 
buys  at  his  peril.  As  to  the  five  bags  of  coffee, 
jointly  owned  by  the  plaintiffs  and  master,  it  is 
sufficient  to  refe'r  to  the  case  of  Scott  v.  Godwin 
(1  Bos.  &  Pull., 67,  76.  See,  also,  1  Salk.,  290;  2 
Levinz,  113;  Comberbachs,  367;  Skinner,  640; 
6  Term  Rep.,  766,)  in  which  the  whole  law  on 
this  point  was  considered,  and  by  which  it  is 
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clear,  that  one  joint  tenant  or  merchant  may 
MI.-  alone,  ami  if  it  is  not  pleaded  in  abate- 
ment, no  advantage  can  be  taken  of  it  after- 
wards. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  cause  was  very  ably  argued  by  the 
counsel,  and  the  several  points  submitted  have 
received,  as  they  merited,  the  attentive  con- 
sideration of  the  court. 

It  was  contended  that  a  bonajide  purchase  by 
the  defendants  at' St.  Jago,  for  a  valuable  con- 
sideration, and  without  notice,  was  equivalent 
to  a  purchase  in  market-overt  under  the  En- 
glish law,  and  bound  the  property  against  the 
party  who  had  right.  As  no  local  law  is 
alleged,  or  proved,  this  question  must  be  gov- 
erned by  the  general  principles  of  the  law  of 
sales,  which  we  are  to  presume,  until  the  con- 
trary be  shown,  are  received  and  adopted  in 
all  commercial  countries,  at  St.  Jago  as  well  as 
at  New  York.  It  was  the  maxim  of  the  civil 
law  that  nemo  plus  juris  in  alium  transfere  potent 
quam  ipse  habet ;  and  this  plain  dictate  of  com- 
mon sense  is  considered  by  Pothier  (Traite  du 
48O*]  contrat  de  rente,  part  1,  n.  7),  and  *Ers- 
kine  (Institute  of  the  Laws  of  Scotland,  Vol. 
II.,  481),  as  a  fundamental  doctrine  of  the 
contract  of  sale  in  France  and  Scotland  ;  and 
there  is  good  reason  to  conclude  that  it  pre- 
vails in  most  of  the  countries  in  Europe  which 
have  felt  the  influence,  or  obeyed  the  precepts 
of  the  civil  law.  Lord  Kaimes,  in  his  Histori- 
cal Law  Tracts,  tit.  History  of  Property,  vin- 
dicates this  principle  in  the  transfer  of  chattels, 
and  observes  that  when  notions  of  property 
were  slight,  a  bona  fde  purchase  of  stolen 
goods  gave  a  good  title  against  the  original 
owner ;  but  that  in  the  progress  of  society, 
property  acquired  such  stability  and  energy  as 
to  effect  the  subject  wherever  found,  and  to 
exclude  even  an  honest  purchaser,  when  the 
title  of  his  vendor  was  discovered  to  be  defect- 
ive. It  was  also  a  principle  in  the  English 
common  law,  that  a  sale  out  of  market-overt 
did  not  change  the  property  against  the  right- 
ful owner,  and  the  custom  of  the  city  of  Lon- 
don which  forms  an  exception  to  the  general 
rule,  has  always  been  regarded  and  restricted 
by  the  courts,  with  unusual  jealousy  and  vigi- 
lance. (Comyn's  Dig.,  tit.  Market,  E.)  The 
effect  of  such  a  purchase  made  here  is  not 
.strictly  before  us,  but  I  have  no  difficulty  in 
Baying  that  I  know  of  no  usage  or  regulation 
within  this  State,  no  Saxon  institution  of 
market-overt,  which  controls  or  interferes  with 
the  application  of  the  common  law.1  The 
purchase  by  the  defendants  did  not,  there- 
fore, of  itself,  and  without  reference  to  the 
title  of  the  vendor,  give  them  an  indefeasible 
right  to  the  goods  in  question. 

The  original  title  of  the  plaintiffs  to  the 
coffee  being  made  out  upon  the  trial,  and  not 
contested  here,  we  are  next  to  inquire  whether 
the  power  and  proceedings  of  the  agent  of  the 
French  government,  established  at  St.  Jago, 
was  competent  to  authorize  a  sale  of  the  coffee. 
This  agency  would  appear  to  have  been  a  prize 
tribunal  with  limited  and  provisional  powers. 
There  was  &proces  verbal  received,  and  examin- 

l.-See  13  Vesey,  Jun.,  121. 
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ations  taken  by  its  authority,  and  a  survey, 
sale  and  deposit  of  the  proceeds  ordered,  and 
the  agency  is  stated  to  have  been  established 
for  such  purposes.  *It  also  appears  [*48 1 
that,  at  the  time  of  the  bringing  of  the  vessel 
into  St.  Jago  as  a  prize,  and  at  the  time  of  the 
sale,  Spain  was  a  neutral  power,  and  that  there 
had  not  been  any  judicial  condemnation  of 
the  cargo  ;  but  only  an  order  of  this  agency 
for  a  provisional  sale.  I  need  not  question  a 
provisional  sale  in  cases  of  necessity,"  under 
the  orders  of  a  competent  court ;  but  I 
deny  the  legality  of  the  power  exercised  at 
St.  Jago.  The  object  of  such  tribunals  in 
neutral  ports,  is  probably  to  facilitate  the  sale, 
and  increase  the  profits  of  prizes  ;  but  the 
object  is  not  to  be  attained  by  such  means. 
Au4sis  talibu»  istis  nonjura  subsertiunt.  Neutral 
ports  are  not  intended  to  be  auxiliary  to  the 
operations  of  the  parties  at  war,  and  the  law 
of  nations  has  very  wisely  ordained  that  a  prize 
court  of  a  belligerent  captor  cannot  exercise 
jurisdiction  in  a  neutral  country.  All  such 
assumed  authorities  are  unlawful,  and  their 
acts  void.  •  This  was  so  considered  by  the 
English  Court  of  Admiralty  in  the  case  of  The 
Flad  Oyen  (1  Rob.  Adm.,  114),  and  by  the 
Court  of  King's  Bench,  in  the  case  of  Have- 
lock  v.  Rockwood  (8  Term  Rep.  268).  Lamp- 
redi  (De  Commercio  Neutrali,  <&c.,  sec.  14. 
See,  also,  Azuni's  Maritime  Law  of  Europe. 
Vol.  II.,  p.  254)  lays  down  the  same  rule,  by 
saying  that  the  judgment  of  condemnation 
ought  to  be  rendered  out  of  the  territory  of  the 
neutral  power.  The  proper  and  regular  court 
to  condemn,  says  the  highly  respected  and 
authoritive  Answer  to  the  Prussian  Memorial. 
is  the  court  of  that  State  to  which  the  captor 
belongs  ;  and  that  questions  of  prize  are,  and 
can  be,  cognizable  only  in  such  courts,  and 
consequently,  that  the  erecting  foreign  courts, 
or  jurisdictions  elsewhere,  to  take  cognizance 
thereof,  is  contrary  to  the  known  practice  of 
all  nations.3  The  Austrian  ordinance  of  neutral 
ity  of  the  7th  of  August,  1803,  art.  17,  refers  to 
and  admits  as  valid  condemnations  only  by  the 
judicial  authorities  of  the  countries  of  the 
captors  ;  and  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Glass  v.  The  Sloop 
Betsey  (3  Dallas,  6),  declared  that  no  foreign 
power  could  of  right  institute  any  prize  court, 
or  judicature  of  any  kind,  within  the  United 
States,  unless  warranted  by  treaty.  From  these 
*cases,  from  the  reason  and  fitness  [*482 
of  the  thing,  and  from  the  manifest  inconven- 
ience and  abuse  which  would  result  to  neutral 
rights,  as  well  as  those  of  the  powers  at  war, 
from  the  toleration  of  a  contrary  practice,  I 
am  satisfied  that  the  rule  which  I  have  stated 
is  correct  and  just,  and  supported  by  the 
soundest  authority.  The  proceedings  of  the 
French  agency  at  St.  Jago  are,  then,  to  be  put 
out  of  view,  as  being  coram  non  jvdice,  and 
we  are  to  consider  the  sale  as  made  without 
any  judicial  sanction. 

Such  a  naked  scale  by  a  captor,  even  of 
property  professedly  belonging  to  an  enemy, 
is  void  in  law,  and  incapable  of  devesting  the 

2.— See  Jennings  v.  Carson,  4  Cranch's  Rep.,  3 
16,27. 

3.— 1  Peters'  Adm.  Dec.,  27;  2  Peters'  Adm.  Dec., 
345,  3i6 ;  3  Rob.  Adm.  Ren.,  29.  See,  also,  Donaldson 
v.  Thompson,  1  Campbell's  N.  P.  Cases,  429. 

JOHNS.  REP.,  1. 


1806 


WHEELWRIGHT  v.  DEPEYSTEII. 


483 


title  of  the  original  proprietor.  It  is  requisite 
that  a  sentence  of  condemnation  be  given  by 
a  court  of  the  sovereign  of  the  captor,  before 
a  title  to  a  prize  can  be  transferred.1  This 
excellent  rule  has  been  long  known  and  estab- 
lished in  the  English  admiralty,  as  appears 
by  the  case  of  Tenvmolin  v.  Sandys  (Garth., 
423,  12  Mod.,  143)  ;  and  it  seems  now  to  be 
equally  recognized  on  the  continent  as  part 
of  the  law  and  practice  of  nations.  (The 
case  of  The  Flad  Oyen,  1  Rob.,  114,  and  of 
The  Henrich  and  Maria,  4  Rob. ,  43  ;  Heinec.  de 
nav.  ob.  vet.  mer.  veh.  comm.,  sec.  16  ;  Azuni's 
Maritime  Law,  Vol.  II.,  p.  242.)  Our  own 
government,  also,  adopted  the  rule  during  the 
Revolutionary  war,  and  bound  itself  to 
observe  it.  With  respect  to  the  capture  of 
neutral  vessels  under  the  pretense  of  a  viola- 
tion of  neutral  duty,  or  of  contravening  the 
decrees  of  a  foreign  government,  as  was  the 
instance  in  the  case  before  us,  the  necessity  of 
a  previous  trial  and  judgment  is  still  more 
urgent  and  palpable,  and  that  necessity  is  uni- 
versally admitted. 

We  are  next  led  to  examine  the  effect  of  the 
sentence  of  condemnation  at  St.  Domingo, 
subsequent  to  the  sale  at  St.  Jago.  This  sen- 
tence was  intended  to  act  retrospectively,  and 
to  cure  all  defects  in  the  proceedings  before 
the  French  agency ;  but  it  does  not  appear, 
and  from  the  case  we  cannot  intend,  that  the 
483*]  proceeds  of  the  *sale  under  the  order 
at  St.  Jago,  were  deposited  in  any  other  place 
than  St.  Jago,  and  the  admiralty  at  St.  Do- 
mingo proceeded  to  exercise  jurisdiction  over 
the  cargo,  and  to  adjudge  it  lawful  prize, 
when  the  subject  matter  of  their  sentence  was 
within  the  territory  of  a  neutral  power.  An 
important  and  delicate  question  then  arises, 
whether  we  are  bound,  in  such  cases,  by  the 
decision  of  a  prize  court.*  Such  a  court  acts 
in  rein  only,  and  it  cannot  exercise  a  compe- 
tent or  efficient  authority,  unless  it  have  pos- 
session of  the  subject.  Possession  must  be 
essential  to  its  jurisdiction.  It  is  the  duty  of 
a  prize  court  to  give  a  prompt  and  fair  hear- 
ing to  all  parties,  and  to  restore  instantly,  if 
upon  a  summary  examination  there  does'  not 
appear  sufficient  ground  to  proceed.  But  how 
can  this  hearing  be  had,  and  this  restoration 
made  and  enforced,  when  the  subject  matter 
in  controversy,  and  perhaps  the  captors  and 
captured,  are  in  a  foreign  country  ?  The  ad- 
mission of  a  practice  so  incompatible  with  the 
very  constitution  of  a  prize  court,  would  lead 
to  the  greatest  confusion.  Suppose  a  foreign 
prize  court  should  sustain  a  libel  against  a  ves- 
sel lying  within  one  of  our  own  harbors,  and 
should  proceed  to  try,  condemn  and  sell  the 
same  ;  would  any  person  hesitate  to  say  that 
such  a  jurisdiction  was  inadmissible  ?  that 
such  a  proceeding  was  coram  nonjudiee  ?  To 
sustain  jurisdiction  in  such  a  case  would  be 
the  height  of  injustice  and  absurdity.  The 
old  rule,  mentioned  by  Bynkershoek,  of  allow- 
ing belligerents  to  carry  their  prizes  into  neu- 
tral ports,  and  to  sell  them  there,  was  founded 

1.— See  5  Rob.  Adm.  Rep.,  274;  6  Rob.  Adm.  Rep., 
194—198,  cases  of  The  Falcon  ;  1  Bee's  Adm.  Hep.,  93; 
1  Bay's  S.  C.  Rep.,  473. 

2.— See  Rose  v.  Himely,  4  Cranch's  Rep.,k241-293  ; 
6  Rob.  Adm.  Rep.,  138. 
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on  the  doctrine  that  bringing  the  prize  infra 
prcenidia  did  of  itself  work  a  transfer  of  title. 
But  the  alteration  in  the  sense  and  practice  of 
nations,  by  requiring  a  judicial  condemnation 
before  a  change  of  title  can  take  place,  has 
done  away  the  former  indulgence,  as  incom- 
patible with  the  new  improvement  ;  an  im- 
provement which  has  become  an  essential  and 
most  salutary  control  over  the  exercise  of  the 
right  of  maritime  capture.  Valin,  who  pub- 
lished his  Commentaries  in  1760,  considered  it 
then  as  *having  become  the  law  of  f*484 
nations,  that  prizes  could  not  be  carried  into  a 
neutral  port,  unless  in  cases  of  necessity,  with- 
out a  violation  of  neutrality,  and  this  prohibi- 
tion was  in  one  of  the  established  ordinances 
of  the  marine.  (Ord.  de  la  Marine  des  Prises, 
art.  14,  and  Valin,  Itrid.)  Among  the  regula- 
tions of  Congress  upon  this  subject,  in  the 
year  1781,  they  acknowledged  their  obedience 
to  the  law  of  nations  according  to  the  general 
usages  of  Europe ;  and  they  undoubted- 
ly declared  their  understanding  of  those 
usages,  when,  in  the  same  year,  they  ordered 
all  prizes  to  be  kept  safe  without  sale,  until 
they  had  been  passed  upon  by  a  competent 
court,  and  that  all  prizes  were  to  be  brought 
for  a  judicial  determination  before  a  prize 
court  within  the  United  States,  or  within  the 
dominion  of  an  ally  of  America.  (Journals  of 
Congress,  Vol.  VII.,  68,  189.)  The  case  cited 
from  March  is  interesting,  inasmuch  as  it  con- 
tains so  early  a  recognition  in  England  of  the 
modern  rule,  that  a  prize  must  be  brought 
infra  prcesidia  of  the  power  by  whose  subject 
it  was  taken,  or  the  property  would  not  be 
altered,  and  the  sale  would  be  void. 

Sir  William  Scott,  in  the  case  of  TheHenridi 
&  Maria  (4  Rob. ,  43),  admitted  that  upon  prin- 
ciple, and  according  to  the  better  opinion  and 
practice,  the  prize  ought  to  be  brought  within 
the  ports  of  the  sovereign  of  the  captor,  or 
within  those  of  an  ally  of  such  sovereign,  and 
that  possession  founded  the  jurisdiction  ;  but 
he  observed,  that  the  English  admiralty  had 
gone  too  far  in  sanctioning  condemnations  in 
England,  of  prizes  abroad  in  a  neutral  port,  to 
permit  him  to  recall  the  vicious  practice  of  Ihe 
court  to  the  acknowledged  principle.  We 
are,  fortunately,  under  no  such  embarrass- 
ment in  the  present  case  ;  and  though  prece- 
dents have  controlled  Sir  William  Scott,  ego 
tamen  Scevolce  assentior  (Cicero  Epist.  ad  f am. , 
7,  22)  ;  and  we  are  at  liberty  to  consider  the 
condemnation  at  St.  Domingo  as  void,  for 
want  of  jurisdiction  in  the  court  over  the  sub- 
ject.3 

It  haS  been  strongly  urged,  that  this  court  is 
concluded  by  the  sentence,  and  has  no  authori- 
ty to  inquire  *into  its  extent  and  force,  [*48o 
because  the  question  of  prize,  and  all  ques- 
tions incident  thereto,  belong  to  the  exclusive 
cognizance  of  the  admiralty  courts.  It  is  a 
sufficient  answer  to  all  this,  to  observe,  that 
we  are  not  inquiring  into  the  question  of  prize. 
The  plaintiffs  prove  a  property  in  the  coffee, 
and  the  defendants  justify  under  a  capture, 
condemnation  and  sale  abroad  ;  but  before  the 

3.— See  6  Rob.  Adm.  Rep.,  139,  note.  The  decision 
in  the  case  of  the  Henrich  &  Maria  was  affirmed  in 
the  High  Court  of  Appeals  (5  Rob.  Adm.  Hep.,  285 ; 
6  Rob.  Adm.  Rep.,  47,  S.  P.) 
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defense  can  be  received,  it  must  appear  that 
the  condemnation  was  by  a  court  having  com- 
petent jurisdiction  in  the  case,  and  so  far  we 
have,  of  necessity,  an  incidental  jurisdiction. 
It  would  be  a  monstrous  doctrine  to  hold  that 
we  were  concluded  by  every  assumed  authori- 
ty. We  are  not  to  examine  into  the  validity 
of  the  capture,  but  we  must  look  so  far  as  to 
see  whether  the  condemnation  was  by  a  tri- 
bunal competent  to  pronounce  it  in  the  given 
case  ;  and  if  that  is  once  ascertained,  I  agree 
that  we  must  admit  the  defense  to  be  conclus- 
ive. '  In  the  case  of  Oddy  v.  BovilU  (2  East, 
478),  a  similar  question  arose,  as  to  the  legality 
of  a  French  prize  court  sitting  in  Spain,  and 
no  objection  was  raised  as  to  the  competency 
of  the  Court  of  King's  Bench  to  sustain  the 
inquiry  ;  and  in  the  case  of  Havelock  v.  Rock- 
wood,  the  same  court  did  not  hesitate  to  declare 
that  the  French  Court  of  Admiralty  at  Bergen 
was  illegal.  It  is  the  practice  of  the  courts  of 
law,  in  cases  of  insurance,  to  reject  the  decis- 
ions of  foreign  prize  courts,  if  it  appear  that 
they  proceeded  upon  local  ordinances,  or  on 
grounds  contrary  to  the  law  of  nations. 
(Mayne  v.  Walter,  and  Saloucci  v.  Johnson, 
cited  in  Park,  and  admitted  as  valid  in  Geyer 
v.  Aquilar,  7  Term  Rep.,  696.)  I  cannot  en- 
tertain a  doubt  but  that  we  have  authority  to 
inquire,  and  are  bound  to  say,  whether  the 
foreign  court  was,  by  the  law  of  nations,  com- 
petent to  pass  the  sentence  in  question,  and, 
having  determined  that  it  was  not,  that  such 
sentence  cannot  avail  in  the  present  case. 

The  only  remaining  point  in  the  case  is, 
whether  damages  ought  to  have  been  assessed 
for  the  moiety  of  the  coffee  which  belonged  to 
486*]  the  plaintiffs  conjointly  with  the  *mas- 
ter.  This  question  admits  of  no  difficulty.  It 
appears  to  be  settled  in  the  books  that  in  ac- 
tions of  trover  and  trespass,  the  plaintiff  may 
sue  separately  for  his  aliquot  share  or  propor- 
tion of  interest  in  a  chattel,  and  that  the  de- 
fendant may  give  the  joint  interest  of  others 
in  evidence,  in  mitigation  of  damages,  but  that 
he  cannot  avail  himself  of  the  omission  of  the 
plaintiff  to  unite  the  other  tenants  in  common 
with  him  in  the  suit  otherwise  than  by  pleading 
it  in  abatement.  He  cannot  take  advantage  of 
it  at  the  trial.  (Skinner,  640;  6  Term  Rep., 
766;  7  Term  Rep.,  280;  5  East,  420  ;  1  Bos. 
&  Pull.,  70,  75.) 

The  hardship  of  this  case  upon  a  bona  fide 
purchaser  is  calculated,  upon  the  first  impres- 
sion, to  strike  the  imagination.  It  is  contend- 
ed by  the  counsel  that  such  purchasers  ought 
to  have  been  favored  ;  but,  as  an  English  judge 
has  somewhere  observed,  arguments  u*ppn  the 
hardship  of  a  case  are  only  quicksands  in  the 
law  which,  if  admitted,  would  soon  choke  and 
destroy  all  established  principles.  A  steady 
adherence  to  rule  in  these  cases,  by  requiring 
the  purchaser  of  captured  property  to  look  at 
his  peril  to  the  title,  and  to  derive  it  under  a 
competent  sentence,  will  tend  to  check  the  in- 
temperate avidity  and  irregular  proceedings  of 
belligerent  captors. 

The  opinion  of  the  court  therefore,  is, 
that  the  defendants  take  nothing  by  their 
motion. 

Judgment  for  the  plaintiffs. 

1.— See  4  Cranch,  241,  S.  P. 
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FALLS  AND  SMITH,  Late  Overseers  of  the 
Poor  of  New  Windsor, 

v. 
JOHN  BELKNAP. 

Witness — Competency  of— Maintenance  of  Bas- 
tard or  Pauper — Settlement — How  Tried — 
Bond  to  Indemnify  Towns. 

That  a  person  is  liable  to  be  rated  for  the  support 
of  the  poor  of  a  town  does  not  render  him  an  incom- 
petent witness  in  a  cause  in  which  the  town  is  inter- 
ested, as  to  the  maintenance  of  a  pauper. 

A  previous  order  of  a  justice  of  the  peace  is 
not  necessary  where  security  is  given  by  a  bond 
for  the  maintenance  of  a  bastard  child,  or  help- 
less pauper ;  but  only  in  the  case  of  voluntary  ap- 
plication of  the  pauper  himself  for  relief. 

The  question  of  settlement  cannot  be  tried  in 
an  action  brought  on  a  bond  given  to  indemnify 
a  town  for  the  support  of  a  bastard  child ;  and 
the.  party  is  estopped  by  his  bond  from  alleging: 
that  the  place  of  settlement  was  in  another  town. 

The  surety  of  such  indemnity  bond  given  to 
save  harmless  the  town,  from  time  to  time  here- 
after, is  holden  after  the  child  has  arrived  at  the 
age  of  21  years,  and  as  long  as  he  shall  continue 
chargeable. 

Citations-4  T.  R..  7  :  1 H.  Bl.,  253 ;  1  Bos.  &  P.,  N. 
R.,  148 :  5  East,  211,  224 ;  5  T.  R.,  278 ;  2  Mass..  109 :  2 
Wils..  127. 

THIS  was  an  action  of  debt  on  a  bond.    The 
cause  was  tried   at  the  Orange  Circuit  in 
May,  1805,  before  Mr.  Justice  Thompson. 

*The  bond  was  dated  the  21st  of  [*487 
August,  1794,  and  executed  by  the  defendant 
and  one  Thomas  Belknap,  now  deceased.  The 
condition  was  as  follows  :  "  That  if  the  above 
bounden  Thomas  Belknap  and  John  Belknap, 
or  any  of  them,  their  or  any  of  their  executors 
or  administrators,  do  and  shall  from  time  to 
time,  and  at  all  times  hereafter,  well  and  suf- 
ficiently save,  defend,  and  keep  harmless  and 
indemnify  the  above  named  Alexander  Falls 
and  Jacob  Smith,  overseers  of  the  poor  for  the 
time  being,  of  the  town  of  New  Windsor,  and 
every  of  their  successors,  and  also  all  and 
every  other  inhabitant  which  now  or  hereafter 
shall  be  of  the  said  town,  and  every  of  them, 
&c.,  from  the  educating  and  instructing,  bring- 
ing up  and  providing  for  a  male  bastard  child 
of  which  E.  H.  was  some  years  ago  delivered, 
whereof  of  T.  B.  was  the  reputed  father,  and 
of  and  from  all  actions,  costs,  &c.,  then,"  &c. 
At  the  trial  a  freeholder  and  inhabitant  of  the 
town  of  New  Windsor  was  called  to  prove  that 
the  town  had  been  damnified,  &c.  The  wit- 
ness was  objected  to  on  the  part  of  the  de- 
fendant, as  incompetent,  but  the  objection  was 
overruled  by  the  judge  and  the  witness  ex- 
amined. It  appeared  in  evidence  that  the 
bastard  child  was  and  had  been  since  its  in- 
fancy so  infirm  in  body  and  mind  as  to  be  en 
tirely  helpless.  Prior  to  the  execution  of  the 
bond  in  question,  it  had  been  supported  by  its 
putative  lather.  In  1795  or  1796  it  was  placed 
out  by  the  overseers,  under  the  care  of  its 
mother,  to  whom  they  agreed  to  pay  the  an- 
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nual  sum  of  $75  for  its  maintenance ;  and  the 
child  has  ever  since  continued  with  its  mother 
who  is  a  married  woman,  and  has  been  pro- 
vided with  everything  suitable  for  its  support, 
for  the  annual  sum  of  $75  which  was  admitted 
to  be  reasonable.  The  putative  father  of  the 
child  is  dead,  and  the  present  defendant  paid 
for  its  maintenance  during  one  year  since 
1795.  The  overseers  of  New  Windsor  paid, 
also,  for  one  year,  ending  April,  1801,  but  it  did 
not  appear  that  any  order  had  been  made  by  a 
488*]  justice  or  *justices  of  the  peace,  for 
the  payment  of  the  said  sum  of  $75,  or  any 
any  other  sum  of  money  by  the  overseers,  for 
that  purpose.  It  was  objected  that  this  evi- 
dence did  not  support  the  pleadings  on  the 
part  of  the  plaintiffs,  but  the  judge  overruled 
the  objection.  It  was  then  offered  on  the  part 
of  the  defendant,  to  prove  that  the  child  was 
born  the  10th  of  March,  1778,  in  the  town  of 
Newburgh  and  was,  of  course,  settled  in  that 
town  by  birth,  of  which  the  plaintiffs  had 
notice  prior  to  April,  1800.  This  evidence 
was  objected  to  by  the  plaintiffs'  counsel,  and 
was  overruled  by  the  judge  because  the  de- 
fendant, by  executing  the  bond  in  question, 
and  afterwards  paying  one  years'  maintenance 
of  the  child,  had  admitted  its  legal  settlement 
to  be  in  the  town  of  New  Windsor.  The  de- 
fendant then  offered  to  prove  that  since  the 
first  Tuesday  in  April,  1800,  he  had  offered  to 
the  overseers  of  the  poor  to  take  the  child  him- 
self, and  support  it  at  his  own  expense,  which 
they  refused.  This  evidence  being  objected  to 
was  overruled  by  the  judge.  A  verdict  was 
then  taken  for  the  plaintiffs,  by  consent,  sub- 
ject to  the  opinion  of  the  court  on  a  case,  in 
which  the  above  facts  were  stated. 

Mr.  Fisk,  for  the  plaintiffs.  1.  A  liability 
to  be  rated  does  not  render  a  person  an  incom- 
petent witness  in  such  a  case.  (4  Term  Rep., 
17  ;  The  King  v.  Prosser,  5  Term  Rep.,  667  ; 
King  v.  South  Lyme,  6  Term  Rep.,  157  ;  King 
v.  Little  Lamley,  Peake's  Cases,  153.)  On  gen- 
eral principles  the  interest  appears  too  remote  to 
render  the  witness  incompetent.  Besides,  it  is 
the  disposition  of  courts  in  more  modern  cases, 
to  let  objections  of  this  sort  where  the  interest 
is  trifling  or  uncertain,  go  to  the  credit  rather 
than  to  the  competency  of  a  witness.  (3  Term 
Rep.,  27,  Bent  v.  Baker ;  1  Term  Rep.,  300; 
Gas.  Temp.  Hard.,  360  ;  1  Term  Rep.,  163, 
164,  Carter  v.  Pierce  ;  7  Term  Rep.,  62,  Smith 
v.  Sprayer.)  Yet  if  the  rule  were  otherwise  in 
Great  Britain  still,  in  this  country  where  the 
poor  are  supported  by  the  fees  on  tavern 
licenses,  and  the  penalties  created  by  the  act 
for  the  regulation  of  inns  and  taverns  (Laws 
of  N.  Y.,  Vol.  I.,  p.  485,  486),  such  an  objec- 
tion ought  not  to  prevail. 

2.  From  the  second  section  of  the  act  (Id. , 
p.  194,  195),  it  will  appear  that  no  order  was 
necessary  in  this  case.  The  justice  may  issue 
a  warrant,  and  commit  the  putative  father, 
until  he  either  give  a  bond  with  a  sufficient 
489*]  *security,  or  until  he  enters  in  to  a  recog- 
nizance to  abide  and  perform  such  order  as  the 
sessions  may  make.  If  he  does  the  first,  the 
second  is  not  required.  He  need  not  do  both. 
Our  statute  is  copied  from  that  of  6  Geo.  II., 
ch.  31,  and  it  has  been  decided  in  England  that 
no  order  was  necessary.  (1  H.  Black.,  253, 
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Hayes  v.  Bryant;  Burns,  Vol.  I.,  p.  176,  177'. 
1  Botts,  464.) 

3.  Evidence  of  the  pauper's  settlement  in  New- 
burgh  was  clearly  inadmissible  in  this  case. 
By  entering  into  the  bond  for  the  maintenance 
of  the  child  in  New  Windsor,  the  defendant  is 
estopped  by  his  own  deed  from  alleging  a  set- 
tlement elsewhere.     (Cro.  Eliz.,  756;  1  Roll., 
408,  872.)    If  he  meant  to  have  availed  him- 
self of  this  objection,  he  should  have  suffered 
the  order  to  have  been  made,  and  then  have 
appealed  from  it,  so  as  to  have  the  question  of 
settlement  decided. 

4.  The  offer  of  the  defendant  in  this  case  to 
take  the  child  amounts  to  nothing.     The  puta- 
tive father  may  take  the  child,  but  no  authority 
can  be  found  that  permits  it  to  be  done  by  a 
surety  or  stranger.     But  the  father  must  take 
the  child  before  the  order  is  made  ;  afterwards, 
it  is  too  late  to  make  his  election.     (2  Saund., 
278  ;  1  Mod.,  43,  S.  C.;    1  Botts,  458,  459  ;    2 
Stra.,  1162  ;   1  Sid.,  444 ;  Sayer,  93  ;  3  Burns, 
201.)    It  has  been  decided,  however,  that  the 
putative  father  has  no  right  to  the  custody  of 
the  child,  that  it  belongs  to  the  mother.     (5 
Term  Rep.,  278,  King  \.  Soper.) 

It  may  be  said,  perhaps,  that  after  the  child 
arrives  at  the  age  of  21  years,  the  putative 
father  is  discharged  from  the  burden  of  its 
maintenance.  But  there  is  no  limitation  of  the 
time  for  which  an  order  may  be  made  ;  and  in 
this  case  the  defendant  has  undertaken  by  his 
bond,  to  save  harmless,  and  indemnify  the 
town  for  an  indefinite  period  of  time. 

Mr.  Slight,  contra.  1.  It  is  true  that  the  En- 
glish courts  have  decided  that  where  a  person 
is  only  liable,  but  had  not  been  actually  rated, 
he  is  a  competent  witness.  Our  act  peremp- 
torily requires  each  town  to  support  its  own 
poor,  and  every  freeholder  of  the  town  to  con- 
tribute to  their  maintenance.  Certain  fees  and 
penalties  are  ordered  to  be  paid  to  the  over- 
seers of  the  poor,  but  it  does  not  follow  that 
rates  are  not  necessary,  or  are  not  actually  as- 
sessed on  the  freeholders.  The  smallness  of 
*interest  does  not  remove  the  objec-  [*49O 
tion  ;  for  if  the  interest  be  direct,  it  renders 
the  witness  incompetent.  (5  Term  Rep.,  174, 
Burton  v.  Hinde.) 

2.  The  language  of  the  act  (sec.  1)  is  im- 
perative ;  the  justices,  if  they  do  their  duty, 
must  make  an  order  for  the  maintenance  of 
the  child.  From  the  case  of  Simpson  v.  John- 
son (Douglas,  7),  the  propriety  and  necessity 
of  an  order  is  evident. 

.  3.  In  1778  bastards  were  considered  as  set- 
tled where  they  were  born.  The  present 
plaintiffs  should  have  made  an  order  for  the 
town  of  Newburgh  to  pay  for  the  maintenance 
of  the  child,  this  being  a  case  in  which  it  was 
improper  to  remove  it.  (1  Botts.  403  ;  2  Botts, 
22,  29,  31.)  If  they  have  voluntarily  paid 
money  which  they  were  not  bound  by  law  to 
pay,  they  have  no  right  to  call  on  the  present 
defendant.  (Douglas,  7.) 

4.  The  putative  father,   with  some  excep- 
tions, has  a  right  to  the  custody  of  the  child. 
(Ventris,  48,  210;  Sayer,  93.) 

[KENT,  Ch.  J.  That  is  not  a  question  here. 
It  is  clear  that  the  surety  has  no  right  to  the 
custody  of  the  child.] 

5.  In  the  case  of  King  v.  Thomas  (2  Show. , 
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129,  180),  it  is  held  that  the  putative  father  is 
discharged  on  the  child's  arrival  to  twenty-one 
years  of  age  ;  the  bond  in  this  case  should  be 
considered  in  relation  to  the  subject  matter, 
and  the  condition  is  in  truth  no  more  than  that 
he  would  save  the  town  harmless,  as  long  as 
by  law  the  putative  father  was  liable  to  main- 
tain the  child. 

Mr.  Jones,  in  reply,  was  stopped  by  the 
court,  as  to  the  first  four  points.  In  answer 
to  the  5th  objection,  he  contended,  that  the 
case  of  King  v.  Tliotnas  could  be  intended  to 
go  no  further  than  to  say  that,  ordinarily,  a 
child  at  the  age  of  twenty-one  years  was  com- 
petent to  maintain  itself,  otherwise,  by  a  com- 
pulsory order,  a  putative  father  might  be  com- 
pelled to  maintain  a  child  when  it  was  able  to 
provide  for  itself.  In  the  present  case,  the 
child  is  shown  to  have  been  always  imbecile 
and  helpless  ;  the  reason  for  the  liability  of  the 
father  continues  beyond  the  age  of  twenty-one 
years.  This  was  a  voluntary  not  a  compul- 
sory bond,  and  the  language  of  it  is,  I  will  in- 
demnify the  town  as  long  as  the  child  contin- 
ues chargeable.  This  is  its  true  meaning ;  be- 
491*]  sides,  there  is  no  rule  *of  law  to  limit 
the  duration  of  a  voluntary  obligation  of  this 
kind.  A  person  may  voluntarily  undertake 
to  do  what  the  law  will  not  oblige  him  to 
perform  ;  and  he  must  be  bound  by  his  un- 
dertaking. 

Per  Oufiam.  1.  That  the  witness  was  lia- 
ble to  be  rated  for  the  support  of  the  poor  of 
New  Windsor  was  too  remote  and  contingent 
an  interest  to  render  him  incompetent.  This 
point  has  been  repeatedly  ruled,  and  is  now 
well  settled.  (King  v.  Prosser,  4  Term  Rep., 
7.)1  2.  The  expenditures  for  the  support  and 
maintenance  of  the  child,  which  we  are  to  pre- 
sume were  shown  to  be  necessary  and  reason- 
able, were  as  obligatory  on  the  defendant  with- 
out, as  with  an  order  from  a  justice.  (Hays 
v.  Bryant,  1  H.  Black.,  253.)  The  section  of 
the  act  which  requires  the  previous  order  of  a 
justice,  applies  to  the  case  only  of  a  volun- 
tary application  for  relief,  by  the  pauper  him- 
self, and  not  to  indigent  and  helpless  children, 
or  other  persons  incapable  of  making  applica- 
tion to  the  magistrate.  An  order,  therefore, 
was  not  necessary  in  this  case.  3.  The  bond 
of  the  defendant  necessarily  implies  that  the 
town  of  New  Windsor  was  properly  charge- 
able with  the  support  of  the  child,  and  the  de- 
fendant having,  in  pursuance  of  this  bond, 
paid  and  indemnified  the  overseers  of  that 
town  for  one  year,  he  is  concluded,  by  his  writ- 
ten obligation,  and  other  acts,  from  contest- 
ing that  point.  And  the  town  of  New  Wind- 
sor, at  this  late  day,  would  hardly  be  permit- 
ted to  question  its  own  responsibility  against 
another  town,  and  to  which  the  acts  of  the 
defendant  have  contributed.  Besides,  the 
question  of  liability  between  these  two  towns 
cannot  be  tried  in  this  collateral  way.  It  is 
sufficient  in  this  suit  to  show  that  New  Wind- 
sor has,  in  fact,  been  put  to  charge  and  ex- 
pense for  the  maintenance  of  this  child.  4. 
It  is  unnecessary  here  to  decide  whether  a  pu- 
tative father  is,  or  is  not,  entitled  to  the  cus- 

1.— See,  also,  2  East,  559  ;  2  Evans's  Pothier,  305, 
308 ;  1  Day's  Cases  in  Error,  95,  S.  P. 
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tody  of  his  bastard  child.  (See  1  Bos.  &  Pull., 
New  Rep. ,  148 ;  Ex-parte  Ann  Knee,  5  East 
221,  224  ;  see,  also,  5  Term  Rep.,  278  ;  2  Mass. 
Rep.,  109  ;  2  Wils.,  127.)  It  is  enough  that  a 
stranger,  like  the  defendant,  cannot  pretend 
to  any  such  right.  5.  That  the  child  has  ar- 
rived to  the  age  of  twenty-one  *years,  [*41>2 
is  not  a  reason  for  discharging  the  defendant 
from  the  obligation  of  this  bond,  by  which  he 
has  expressly  stipulated  to  indemnify  the  town 
at  all  times  thereafter.  The  expression  "bast- 
ard child  "  was  merely  descriptive  of  the  per- 
son, and  does  not  import  any  limitation  of  the 
time  to  which  the  obligation  was  to  extend. 

Judgment  for  the  plaintiffs. 

Cited  in— 5  Johns.,  257 ;  12  Johns..  286 ;  1  Wend., 
501 ;  3  N.  Y..  493 ;  How.  App.  Cas.,  286 ;  31  Barb.,  278 ; 
9  App.,  42 ;  18  How.  Pr.,  174. 


CURRIE  9.  MOORE. 

Practice. 

In  the  city  of  New  York,  a  defendant  is  not  en- 
titled to  judgment  as  in  case  of  nonsuit,  for  not 
proceeding  to  trial,  if  it  appear  that  the  cause 
could  not  nave  been  tried  in  its  order  on  the  calen- 
dar, had  it  been  noticed  for  trial. 

IN  behalf  of  the  defendant,  a  motion  was 
made  for  judgment  as  in  case  of  nonsuit, 
for  not  bringing  this  cause  to  trial  at  the  last 
sittings,  in  New  York. 

For  the  plaintiff,  an  affidavit  was  read  that 
issue  was  joined  in  March  last,  and  that  if  the 
cause  had  been  noticed  for  trial,  it  could  not 
have  been  tried,  as  older  issues  on  the  calendar 
of  the  sittings,  were  not  called  on  in  their 
turn,  or  tried. 

Per  Curiam.  The  excuse  is  reasonable  and 
sufficient.  The  plaintiff  omitted  to  give  notice 
of  trial  at  his  peril ;  but  the  event  shows  that 
the  notice  would  have  been  of  no  use,  and  have 
created  only  an  unnecessary  expense  and 
trouble.  The  motion  must  be  denied  ;  this 
must  be  understood,  however,  as  applicable 
only  to  trials  in  the  city  of  New  York,  and 
with  a  view  to  the  known  course  of  business 
at  the  sittings  and  circuits  in  that  place. 

Rule  refused. 


STEVENSON  e.  BEECKER,  Survivor,  &c. 

Voluntary  Submission  to  Referees. 

If  parties  voluntarily  submit  their  cause  to  re- 
ferees, the  court  will  not  interfere  to  set  aside  the 
report,  even  on  an  affidavit  of  merits. 

Citation— 1  Johns.,  315. 

MR.  JONES,  for  the  defendant,  moved  for 
judgment  as  in  case  of  nonsuit*in  this 
cause,  upon  a  report  of  referees.     After  the 
cause  was  at  issue,  the  parties  agreed  to  sub- 
mit   it    to    referees,    and    that   their    report 
should  be  conclusive  ;  and  that  if  they  de- 
cided in  favor  of  the  defendant,  he  should  be 
entitled  to  a  judgment  of  nonsuit. 
*Mr.  Van  Vecnten,  contra,  read  an  [*49«£ 
JOHNS.  REP.,  1. 


1806 


RUE  v.  SPRAGUE  &  CONSAULIB. 


493 


affidavit  showing  that  the  report  was  wrong 
on  the  merits  of  the  case.  The  suit  was  on  a 
special  contract  for  the  delivery  of  a  certain 
quantity  of  corn,  part  of  which  only  had  been 
delivered  ;  the  referees  would  not  allow  the 
plaintiff  to  recover  on  a  quantum  valebat,  as 
he  had  failed  on  the  performance  of  a  special 
contract.  (See  4  Esp.  Cases,  95  ;  1  Term  Rep. , 
134  ;  Buller's  N.  P.,  139  ;  Esp.  Dig.,  140.) 

Per  Curiam.  The  submission  to  referees 
was  in  nature  of  an  arbitration.  The  case  does 
not  appear  to  be  such  as  required  the  examina- 
tion of  long  accounts,  or  proper  to  be  referred 
under  the  act.  It  comes,  therefore,  within  the 
reason  of  our  decision  of  Miller  <fe  Underhill  v. 
Vaughan  (ante,  315).  There  is  no  pretense  of 
misbehavior  in  the  referees,  and  the  parties 
having  agreed  that  their  report  should  be  con- 
clusive, they  must  abide  by  it.  We  give  no 
opinion  on  the  merits. 

Rule  granted. 
Cited  in— 17  Johns.,  129 ;  9  Wend.,  480. 


RUE  v.  SPRAGUE  &  CONSAULIS. 

Practice. 

After  an  assignment  of  errors,  it  is  loo  late  to 
move  for  an  amendment  to  the  return  to  a  cer- 
tiorari. 

MR.  VAN  YEVEREN  moved  for  leave  to 
withdraw  the  assignment  of  errors,  and 
for  a  rule  that  the  justice  amend  the  return  to 
the  certiorari  in  this  cause. 
Mr.  H.  Bleecker,  contra. 

Per  Curiam.  The  party  is  too  late,  after  an 
assignment  of  errors,  to  move  to  amend  the 
return.  Before  assigning  errors,  he  ought 
to  have  applied  to  a  judge  for  an  enlargement 
of  the  rule ;  and  the  reasons  assigned  in  his 
affidavit,  for  not  obtaining  such  an  order,  are 
insufficient. 


RICHARDSON  v.  BACKUS. 

Writ  of  Error — When  Brought — Bail — Notice. 

A  writ  of  error  may  be  brought  before  judgment, 
and  bail  in  error  may  be  put  in  before  a  judge  at  his 
chambers,  and  it  will  be  considered  as  taking  effect 
from  the  judgment.  It  is  sufficient  if  the  penalty  be 
to  the  amount  of  the  judgment,  and  bail  cannot 
gainsay  their  recognizance. 

Notice  of  bail  need  not  state  before  whom  it  was 
taken. 

MR.  RUSSELL  moved  to  set  aside  the  capias 
ad  satisfaciendum  in  this  cause,  for  irreg- 
ularity ,^&nd  that  the  defendant  be  discharged 
from  custody.  From  the  affidavit  it  appeared 
494*]  *that  the  rule  for  judgment  was  en- 
tered the  15th  day  of  May  last,  and  the  judg- 
ment roll  filed  the  21st  day  of  June.  A  recog- 
nizance of  bail  in  error  had  been  duly  entered 
into  in  February  Term  last,  and  on  the  23d 
day  of  June  last  a  writ  of  error  was  filed  with 
JOHNS.  REP.,  1. 


the  clerk  of  this  court,  and  on  the  same  day 
notice  of  the  writ  and  of  the  bail  in  error  was 
served  on  the  agent  of  the  attorney  of  the 
plaintiff  in  Albany  ;  and  a  like  notice  was  af- 
terwards, on  the  4th  of  July,  served  on  the  at- 
torney himself,  who  resides  in  the  County  of 
Washington.  The  ca.  sa.  was  issued  the  26th 
day  of  June,  on  which  the  defendant  was 
taken  the  9th  day  of  July,  and  imprisoned.  It 
was  contended,  1.  That  the  writ  of  error  was. 
a  supersedes  in  this  case,  and  the  execution, 
therefore,  irregular.  (See  1  Term  Rep.,  279, 
Jacques  v.  Nixon  ;  Barnes,  376  ;  1  Salk.,  321  ; 
3  Term  Rep.,  390  ;  W.  Bl.,  1183;  2Stra.,  867, 
1186 ;  1  East,  662  ;  2  East,  44 ;  3  East,  546  ; 
Willes,  271  ;  2  Tidd's  Practice,  K.  B.,  101  ; 
Sellon's  Practice,  578.) 

2.  The  rule  for  judgment  ought  not  to  have 
been  entered  until  four  days  after  the  15th  of 
May.  The  defendant  has  four  days  in  full 
term  before  final  judgment  can  be  entered.  (1 
Sellon's  Practice,  497,  498.) 

Mr.  Shepherd,  contra.  There  can  be  no 
doubt  that  a  writ  of  error  with  recognizance 
of  bail  is  a  supersedeas.  The  act,  however,  re- 
quires the  bail  to  be  put  in  before  the  court  in 
which  the  judgment  has  been  given,  before  the 
writ  of  error  can  become  a  supersedeas.  The 
defendant  ought  to  have  shown  in  his  notice 
before  what  authority  the  bail  was  taken.  The 
recognizance  was  entered  into  during  February 
Term,  and  as  the  statute  requires  the  bail  to  be 
in  double  the  amount  recovered,  he  should 
have  waited  until  the  judgment  was  perfected. 
The  bail  here  was  put  in  too  soon,  and  could 
have  no  effect  ;  a  writ  of  error  is  a  nullity 
unless  bail  be  put  in  within  four  days  after  the 
allowance.  (1  Term  Rep.,  279  ;  2  Term  Rep., 
44  ;  1  Sellon,  578.) 

Mr.  Russel,  in  reply.  It  was  sufficient  to 
give  notice  that  bail  was  put  in,  and  it  was  not 
necessary  to  state  before  *whom  it  [*49«> 
was  taken.  The  plaintiff,  if  dissatisfied,  might 
have  applied  to  the  clerk's  office,  where  the  re- 
cognizance was  filed.  A  writ  of  error  may  be 
brought  before  the  judgment  is  entered  up. 
Here  the  judgment  has  relation  to  the  first  day 
of  February  Term,  as  will  appear  from  the 
record. 

Per  Curiam.  The  writ  of  error  was  a  su- 
persedeas to  the  execution.  A  recognizance 
taken  before  a  judge  at  his  chambers  is  a  suffi- 
cient compliance  with  the  directions  of  the 
act.  Though  taken  after  the  inquisition,  and 
before  the  rule  for  judgment,  it  is  not  vitiated. 
It  was  during  the  term,  at  which  the  inquisi- 
tion was  returned,  and  the  motion  made  for 
judgment.  The  penalty  was  to  the  amount  of 
the  judgment,  and  the  bail  are  estopped  from 
gainsaying  their  recognizance.  It  will  be 
deemed  as  taking  effect  from  the  judgment. 
As  the  attorney  of  the  plaintiff  is  supposed  to 
have  acted  bona  fide,  we  shall  save  him  from 
the  consequences  of  his  act.  The  rule  is 
therefore  granted,  with  the  costs  of  this  appli- 
cation, on  condition  that  no  action  for  false 
imprisonment  be  brought  by  the  defendant. 

Rule  granted.^ 
Cited  in— 14  Johns.,  492. 

1.— See  Hill  v.  Tebb,  4  Bos.  &  Pull.,  298,  or  1  N.  R. 
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JACKSON,  ex  dem.  CROSSETT  ET  AL., 

v. 
HUNTER. 

Correction   of   Mistake   of    Deputy    Surveyor. 

A  mistake  of  a  deputy-surveyoi  under  the  sur- 
veyor-general, not  appointed  by  the  parties,  in  run- 
ning' the  boundary  lines  of  certain  lots  of  land  in 
the  township  of  Aurelius,  was  allowed  to  be  recti- 
fied so  as  to  give  to  each  party  the  quantity  of  land 
corresponding  with  their  respective  patents,  and  the 
map  of  the  township  on  file  in  the  office  of  the  Sec- 
retary of  State.* 

THIS  was  an  action  of  ejectment  for  land  in 
the  township  of  Aurelius,  in  the  County 
of  Cayuga.  The  cause  was  tried  at  the  circuit 
in  the  County  of  Cayuga,  the  26th  June,  1805, 
before  Mr.  Justice  Tompkins,  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  case. 

-The  lessors  of  the  plaintiff  were  seized,  &c., 
of  lot  number  39,  and  the  defendant  of  lot 
number  48,  in  the  township  of  Aurelius,  and 
the  only  point  in  dispute  was  the  true  boun- 
dary between  the  two  lots. 

On  the  25th  May.  1802,  the  following  war- 
rant was  issued  by  the  surveyor-general  of  the 
496*]  State,  to  Joseph  Annin,  a  *surveyor, 
and  who  was  a  witness  at  the  trial,  to  survey 
two  tiers  dr  ranges  of  lots  in  Aurelius,  in  one 
tier  of  which  lot  39  is  situated,  and  in  the 
other  tier,  the  lot  48,  adjoining  each  other  : 
' '  Whereas,  it  has  been  represented  to  me  that 
the  line  between  the  fourth  and  fifth  tiers  of 
lots  in  the  township  of  Aurelius  (counting  the 
tiers  from  the  north  bounds  of  the  township), 
has  not  been  run  agreeably  to  the  map  of  the 
said  township,  filed  in  the  office  of  the  Secre- 
tary of  the  State,  and  according  to  which  the 
grants  of  the  several  lots  thereof  have  been 
made,  by  reason  whereof  the  lots  in  the  said 
fourth  tier  do  not,  as  heretofore  surveyed,  con- 
tain the  quantities  which  they  ought  respect- 
ively to  contain  :  And  whereas,  it  has  by  law 
been  made  the  duty  of  the  surveyor-general  to 
layout  the  lots  in  the  said  township,  according 
to  the  map  filed  in  the  secretary's  office  as 
aforesaid,  you  are,  therefore,  authorized  and 
requested  to  run  a  line  from  the  division  line 
between  the  said  fourth  and  fifth  tiers  of  lots, 
according  to  the  maps  and  grants  thereof  as 
aforesaid,  that  is  to  say,  in  such  manner  as 
that  the  said  fourth  tier  shall  be  of  the  breadth 
of  seventy-seven  chains  and  forty-six  links. 
Whereof  make  a  return,"  &c. 

The  line  between  these  two  ranges  of  lots 
was  accordingly  run  pursuant  to  the  warrant ; 
and  it  was  found,  that  the  line  before  run  gave 
to  the  lots  in  one  tier  about  sixty-eight  acres 
more  than  six  hundred  acres,  while  the  lots  in 
the  other  tier  fell  so  many  acres  short  of  six 
hundred.  The  new  line  of  division  run  by  the 
surveyor,  Mr.  Annin,  according  to  the  direc- 
tions of  the  surveyor-general,  gave  to  the  lots 
in  each  tier,  a  square  of  six  hundred  acres.  It 
appeared  in  evidence,  on  comparison  with  the 
field-book  of  the  survey  of  the  township  of 
Aurelius  in  the  clerk's  office,  that  one  of  the 

*Spencer,  C.  J.,  says,  delivering  the  opinion  of  the 
court  in  Jackson  v.  Cole  (16  Johns.,  257),  "  that  the 
opinion  delivered  in  Jackson  v.  Hunter  cannot  be 
supported." 
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distances  run  exceeded  the  true  distance,  upon 
actual  survey,  above  twelve  chains. 

The  patents  which  were  issued  for  the  lots  in 
question,  did  not  describe  them  by  any  metes 
or  bounds,  courses  or  distances  of  lines  run, 
but  described  them  generally,  as  "  known  and 
distinguished  on  a  map  of  the  said  township, 
*filed  by  the  surveyor-general  in  the  [*497 
office  of  the  Secretary  of  State  agreeable  to 
law."  Mr.  Emott  argued  the  case  for  the  les- 
sors of  the  plaintiff,  and  Mr.  Woodworth,  At- 
torney-General, for  the  defendant. 

By  the  laws  (Greenleaf's  edition  of  the  Laws 
of  N.  Y.,  Vol.  II.,  p.  281,  sees.  1,  2,  3,  5,  7  ; 
Vol.  II.,  p.  332,  sees.  2,  3,  4),  referred  to  in  the 
argument,  it  appears  that  on  the  28th  Febru- 
ary, 1789,  the  commissioners  of  the  land  office 
were  authorized  to  direct  the  surveyor  general 
to  lay  out  certain  lands,  comprehending  the 
premises  in  question,  into  townships  of  60,000 
acres  each,  and  these  townships  into  one  hun- 
dred lots  each,  and  each  lot  to  be  as  nearly 
square  as  possible,  and  to  contain  600  acres 
each,  and  to  be  numbered  in  numerical  order. 
One  copy  of  such  map  was  to  be  filed  in  the 
office  of  the  Secretary  of  State,  and  another  in 
the  office  of  the  surveyor-general.  The  lots 
were  to  be  then  ballotted  for  by  the  persons 
who  were  entitled  to  them.  And  the  surveyor- 
general  was  directed  to  run,  the  outlines  of 
each  township,  at  the  expense  of  the  State,  and 
make  a  map  thereof  ;  and  on  the  same  map  to 
subdivide  the  townships  into  lots  of  six  hun- 
dred acres  each,  one  copy  of  which  map  was 
to  be  filed  in  the  secretary's  office,  and  another 
in  the  office  of  the  clerk  of  the  county  where 
the  lands  were  situated ;  and  patents  were  to 
issue  for  each  lot  agreeably  to  such  map  on  file 
in  the  secretary's  office. 

Per  Curiam.  There  is  an  evident  mistake 
made  by  the  deputy -surveyor  first  employed  to 
run  the  lines,  and  he  was  appointed  without 
the  consent  of  the  parties.  The  map  filed  in 
the  office  of  the  Secretary  of  State,  and  re- 
ferred to  in  the  patents  for  the  lots,  is  correct 
and  agreeable  to  law.  The  defendant  has  got 
more  land,  and  the  plaintiff  less,  than  they 
ought  to  have  had,  by  their  respective  patents. 
Nothing  appears  to  have  been  done  on  the 
part  of  the  plaintiff  by  which  he  is  concluded 
as  to  his  right  to  have"  this  mistake  corrected. 
We  are,  therefore,  of  .opinion,  that  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
Overruled-16  Johns.,  263;  18  Wend..  168. 


*JACKSON,  ex  dem.  WYCKOFF,  [*498 


HUMPHREY. 

Proof  of  Execution  of  Deed — Judge  who  Takes, 
Competent  as  a  Witness. 

The  proof  of  the  execution  of  a  deed  cannot  be 
taken  by  a  Judge  of  this  State,  out  of  the  lurisdic- 
tion  of  the  State.  The  judge  before  whom  the  proof 
is  taken  is  a  competent  witness  to  prove  that  it  was 
done  out  of  the  State ;  but  he  is  not  bound  to  an- 
swer any  question  that  may  impeach  his  conduct  as 
a  public  officer. 
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ORVIS  v.  THOMPSON. 
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THIS  was  an  action  of  ejectment  for  a  lot  of 
land,  No.  42  in  the  township  of  Ulysses, 
in  the  County  of  Cayuga.  The  cause  was  tried 
at  the  circuit  in  the  County  of  Cayuga,  the 
27th  June,  1805,  before  Mr.  Justice  Tompkins. 

On  the  trial,  the  defendant  offered  to  prove 
by  the  late  judge  of  the  county,  before  whom 
the  deed  of  the  lessor  of  the  plaintiff  was 
proved  by  the  subscribing  witness  thereto, 
that  such  proof  was  taken  in  Canada,  and  out 
of  the  jurisdiction  of  this  State.  The  defend- 
ant further  offered  to  prove  that  the  subscrib- 
ing witness  could  not  have  known  the  facts  re- 
specting the  identity  of  the  grantor,  as  testified 
by  him  before  the  judge  who  took  the  proof  ; 
and  also  to  impeach  the  general  character  of 
the  witness  as  a  man  of  truth  and  veracity. 
This  testimony  was  overruled  by  the  judge, 
who  directed  the  jury  to  find  a  verdict  for  the 
plaintiff. 

A  motion  was  now  made  to  set  aside  the 
verdict,  and  for  a  new  trial,  for  the  misdirec- 
tion of  the  judge. 

Mr.  Emott,  for  the  defendant.  The  proof 
offered  was  not  against  a  record  ;  for  the  proof 
of  a  deed  in  the  manner  prescribed  by  the  act 
is  not  a  matter  of  record,  so  as  to  preclude  any 
averment  against  it.  In  England,  enrolments 
of  deeds  are  not  considered  as  records.  (Sa- 
ville,  91.)  There  is  a  difference  between  a 
record  and  i  thing  recorded.  (14  Viner,  446, 
E..  pi.  9.)  If  it  be  not  a  record,  was  the  man- 
ner of  taking  it  legal  ?  The  proof  of  a  deed 
and  its  acknowledgment  are  different.  The 
former  must  be  on  the  oath  of  witnesses  ;  the 
latter  is  made  by  the  party  without  oath.  The 
judge  had  no  authority  to  administer  an  oath 
out  of  this  State.  The  statute  gives  no  such 
authority.  No  officer  can  go  out  of  his  juris- 
diction to  exercise  his  powers.  Suppose  the 
witness  guilty  of  perjury,  could  he  be  con- 
victed in  this  State  on  an  oath  taken  out  of  the 
State  ?  If  the  judge  acted  under  a  mistake,  he 
is  not  criminal,  and  was,  therefore,  a  compe- 
tent witness  ;  and  from  the  nature  of  the  case, 
there  can  be  no  other.  2.  The  evidence  to  dis- 
credit the  witness  ought  to  have  been  admit- 
499*]  ted.  *Proof  made  before  a  judge  in 
this  way,  ought  to  have  no  greater  effect  than 
when  it  is  taken  in  court  in  other  cases,  where 
you  may  always  offer  evidence  against  the 
credit  of  a  witness.  Considering  the  numerous 
officers  and  magistrates  who  are  authorized  to 
take  the  proofs  of  deeds,  it  will  be  attended 
with  very  pernicious  consequences,  if  it  be  not 
allowed  to  question  the  credit  of  the  witnesses 
produced.  It  is  ex-parte  proof,  and  ought  to  be 
considered  as  no  more  than  prima  facie  evi- 
dence, which  may  be  repelled  by  testimony  on 
the  other  side. 

Mr.  Henry,  contra.  The  power  granted  to 
certain  officers  and  magistrates  to  take  proofs 
of  the  execution  of  deeds,  is  not  a  judicial 
power.  It  is  not  local  in  its  exercise  ;  it  is  a 
mere  personal  trust  and  confidence.  It  is  a 
common  practice  for  judges  to  take  the  ac- 
knowledgment or  proof  of  deeds  out  of  their 
counties.  On  the  principle  contended  for 
by  the  other  side,  the  proof  of  a  deed  in  one 
county,  taken  by  a  judge  of  another  county, 
would  be  void.  The  objection  as  to  convict- 
ing the  witness  in  case  of  perjury  is  not  con- 
clusive ;  for  suppose  a  witness,  who  is  exam- 
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ined  in  a  foreign  country,  under  a  commission 
from  this  court,  commits  perjury,  he  cannot 
be  punished  here.  The  certificate  appears  to 
be  indorsed,  as  if  the  proof  was  taken  in  the 
County  of  Cayuga.  2.  It  is  true  that  an  enrol- 
ment of  a  deed  is  not  such  a  record  as  imports 
absolute  verity.  But  it  is  so  far  conclusive, 
that  it  cannot  be  avoided  by  an  objection  to 
the  witness  on  whose  oath  it  was  proved.  The 
witness  may  have  sworn  falsely,  and  yet  the 
deed  be  genuine.  Its  genuineness  ought  to  be 
impeached  by  different  and  higher  evidence. 

Per  Curiam.  The  judge  before  whom  the 
proof  of  the  deed  was  made  was  a  competent 
witness  to  prove  that  it  was  done  in  Canada  ; 
and  if  that  fact  be  established,  the  proof  was 
illegal  and  void.  The  oath  administered  in 
Canada  was  extra  judicial,  and  of  no  validity.1 
The  judge  had  no  authority  to  administer  an 
oath  out  of  the  jurisdiction  of  this  State,  nor 
could  the  witness,  in  such  case,  be  indicted  for 
perjury.  Though  the  judge  was  a  competent 
witness,*he  would  not  have  been  bound  [*5OO 
to  answer  any  questions  impeaching  the  integri- 
ty of  his  conduct  as  a  public  officer.  We  are 
of  opinion  that  a  new  trial  ought  to  be  granted, 
with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 4  Cow.,  280 ;  24  Wend.,  92 ;  32  N.  Y.,  137 ; 
14  Allen,  111. 


ORVIS  v.  THOMPSON,  qui  tarn,  &c. 

Commissioners  of  Excise— Constitution  of  Board 
— Their  Acts. 

The  supervisor  may  associate  more  than  two  jus- 
tices with  him  as  commissioners  of  excise,  and  the 
act  of  a  majority  present  is  valid.  If  three,  or  a 
majority  present,  sign  the  license  to  keep  a  tavern, 
&c.,  it  is  sufficient,  though  the  supervisor  refuse. 
It  is  not  indispensable  that  he  should  sign  the 
license. 

Citation— 2  Johns.  Cas.,  346. 

FROM  the  return  to  the  certiorari  in  this 
cause,  it  appeared  that  the  plaintiff  in 
error  was  prosecuted  by  the  defendant  in 
error,  qui  tarn,  &c.,  before  a  justice  of  the 
peace,  to  recover  the  penalty  of  $25  for  selling 
strong  liquors  by  retail  without  having  a 
license  according  to  the  act.  (Laws  of  N.  Y., 
Vol.  I.,  p.  484,  sec.  1,  3.)  The  defendant 
below  had  been  appointed  and  licensed  as  a 
tavern  keeper,  at  a  meeting  of  the  supervisor 
and  eight  justices  and  commissioners  of  ex- 
cise, by  a  majority  of  them  present,  and  his 
license  was  signed  by  five  of  the  justices,  but 
not  by  the  supervisor,  who  was  present,  and 
was  requested  to  sign  it.  Judgment  was 
given  for  the  plaintiff  below  against  the  pres- 
ent plaintiff  in  error. 

1.— In  5  Bos.  &  Pull.,  57,  a  fine  was  allowed  to  pass 
on  the  affidavit  of  the  commissioners  for  taking  the 
acknowledgment  of  the  party  in  France,  made  be- 
fore an  English  magistrate  then  in  France.  In 
O'Mealy  v.  Newell  (8  East,  364),  a  party  was  held  to 
bail  on  an  affidavit  made  by  the  plaintiff,  in  France, 
before  a  French  notary  public.  Welsh  v.  Hill,  2 
Johns.  Rep.,  373 ;  Hopkins  v.  Menderback,  5  Johns. 
Rep.,  234. 
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Mr.  Gold,  for  the  plaintiff  in  error.  By  the 
first  section  of  the  act,  the  supervisor  of  the 
town,  and  two  justices,  are  declared  commis- 
sioners of  the  excise  ;  or  if  there  be  not  two  jus- 
tices' of  the  town,  or  they  be  absent,  the  super- 
visor may  associate  with  him  any  other  justices 
of  the  county  for  that  purpose.  The  super- 
visor is  a  mere  member  of  the  board  of  com- 
missioners, and  has  no  authority,  or  negative, 
beyond  the  other  members  ;  a  license  signed 
by  a  majority  of  the  commissioners  present 
must  be  valid. 

Mr.  Plait,  contra.  The  third  section  of  the 
act  requires  three  commissioners  to  be  present, 
of  whom  the  supervisor  must  always  be  one, 
and  no  license  can  be  granted  until  they,  or  a 
majority  of  them,  are  satisfied  that  the  person 
applying  for  a  license  is  of  good  moral  char- 
acter, and  of  competent  abilities  to  be  a  keeper 
of  a  tavern,  &c.  The  license  is  directed  to  be 
50 1*]  under  their  respective  hands  and  *seals, 
and  their  proceedings  or  resolves  are  to  be  re- 
duced to  writing,  and  severally  subscribed, 
&c.  Though  it  may  not  be  requisite  that  all 
should  consent  to  the  license,  yet  it  must  be 
subscribed  by  all.  This  being  a  grant  of  au- 
thority, it  must  be  construed  strictly.  The 
supervisor  has  a  negative  on  the  two  justices, 
who  have  a  negative  on  him.  It  may  have 
been  the  duty  of  the  supervisor  to  dissent,  yet 
without  his  signature  the  license  is  void.  If 
the  supervisor  and  two  of  the  justices  had 
signed  the  license,  it  would  have  been  valid, 
though  not  by  a  majority  of  those  present. 

2.  Again,    there  is  no  resolution   that  the 
person  was  of  good  moral  character,  nor  that 
any  tavern  was  necessary,  &c.,  which  things 
are  required  by  the  act. 

3.  The  board  was  not  legally  constituted. 
The  act  confides  the  power  to  three.     If  they 
assemble  and  deliberate  with  a  greater  number, 
they  cease  to  be  a  legal  board.     Mixed  with  so 
many  persons  clothed  with  no  such  authority, 
they  cannot  act  nor  exercise  their  legitimate 
functions. 

Mr.  Gold,  in  reply.  The  law  intended  only 
that  there  should  be  three  commissioners  at 
least.  A  greater  number  does  not  invalidate 
the  acts  of  the  board.  The  supervisor  did  not 
select  any  two  present.  The  essential  point  is 
the  moral  character  of  the  person  to  be 
licensed.  It  would  be  absurd  that^two  should 
certify  to  that  fact,  and  yet  three  be  required 
to  sign  the  license.  The  act  merely  directs 
the  mode  of  granting  the  license,  that  is,  it 
must  be  signed  and  sealed.  Where  a  power 
of  a  public  nature  is  given  to  persons  who  are 
to  be  assembled  to  exercise  it,  the  opinion  of 
the  majority  must  always  govern.  This  is  a 
general  principle,  recognized  by  various  au- 
thorities (1  Bos.  &  Pull.,  229  ;  Co.  Litt.,  181, 
6  ;  2  Burn,  1017  ;  8  Term  Rep.,  592),  and  it  is 
founded  in  convenience  and  justice.  A  con- 
trary doctrine  would  be  productive  of  very 
great  embarrassment  and  inconvenience. 

Per  Curiam.  The  license  produced  by  the 
defendant  below  was  valid.  The  act  of  a 
majority  of  the  commissioners  of  excise  was 
sufficient,  and  it  was  so  considered  in  the  case 
of  Palmer,  qui  tarn,  &c.,v.  Doney,  decided  in 
this  court,  in  October  Term,  1801.  (2  Johns. 
Cas.,  346.)  The  supervisor  may,  in  hisdiscre- 
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tion,  associate  more  than  two  justices  with  him, 
as  Commissioners  of  excise.  The  [*5O2 
number  is  not  limited  by  the  act  of  three  and 
no  more.  The  consent  of  the  supervisor  is  not 
indispensable.  If  a  majority  of  the  commis- 
sioners present  sign  the  license,  it  is  sufficient. 
The  judgment  below  must  be  reversed. 

Judgment  revei'ned. 

Cited  in-7  Cow.,  530 :  8  N.  Y.,  104 ;  14  Barb.,  288. 


MILLS  «.  KENNEDY. 
Service  of  Process  Under  Twenty-five  Dollar  Act. 

Any  constable  of  the  county  may  serve  process 
under  the  Twenty-five  Dollar  Act,  in  any  part  of 
the  county. 

Citation— Laws  N.  Y.,  Vol.  I.,  p.  500,  sees.  15  and  17. 

rPHIS  cause  came  before  the  court  on  a  cer- 
JL  tiorari.  The  defendant  in  error  brought 
his  action  against  the  present  plaintiff  in  error, 
a  constable  of  the  town  of  Johnstown,  in  the 
County  of  Montgomery,  for  not  levying  cer- 
tain executions  at  the  suit  of  the  plaintiff  in 
error,  and  delivered  to  him  to  be  executed 
within  twenty  days  after  receiving  the  same, 
and  for  not  paying  the  debts  and  costs  in  ten 
days  thereafter  to  the  plaintiff,  in  the  manner 
required  by  the  Act  "  for  the  more  speedy  re- 
covery of  debts  to  the  value  of  twenty-five 
dollars."  (Laws  of  N.  Y.,  Vol.  I.,  p.  500,  sec. 
15.)  The  executions  were  directed  to  the  con- 
stables of  the  different  towns  in  which  the  de- 
fendants resided,  and  not  to  the  constable  of 
Johnstown  ;  but  were  delivered  to  the  defend- 
ant in  error  to  be  executed.  The  justice  who 
issued  the  executions  was  removed  from  office 
three  days  after  they  were  issued.  It  was 
proved,  on  the  trial  below,  that  all  the  defend- 
ants had  sufficient  personal  property  to  satisfy 
the  executions  if  they  had  been  levied,  and 
that  before  the  expiration  of  thirty  days,  Mills 
left  the  executions  at  the  house  of  the  justice, 
who  was  then  out  of  office,  with  a  memoran- 
dum that  he  could  find  neither  the  property 
or  persons  of  the  defendants,  but  no  return 
was  indorsed  on  them.  The  court  below  gave 
judgment  againt  the  present  plaintiff  in  error, 
for  the  amount  of  the  executions  so  delivered 
to  him  to  be  executed. 

Mr.  Cady  for  the  plaintiff  in  error. 
Mr.  Hildreth,  contra. 

*Per  Curiam.  By  the  17th  section  [*5O3 
of  the  act,  any  constable  may  serve  process 
under  that  act,  and  the  liability  created  by  the 
15th  section  must  be  considered  as  co-extensive 
with  the  power  of  the  officer  to  execute  the 
process.  It  appears  in  regard  to  one  of  the 
executions,  that  the  defendant  in  error  was 
clearly  in  default,  for  no  cause  was  shown 
why  he  did  not  levy  and  collect  the  money. 
As  to  the  other  executions,  the  evidence  does 
not  appear  sufficient  to  charge  him  ;  but  the 
excess  of  damages  here  is  too  small  to  justify 
our  interference,  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  support  it,  even  if 
we  could  affirm  a  judgment  in  part,  given 
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under  the  Twenty-five  Dollar  Act  ;  but  on 
that  point  we  give  no  opinion.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


WILSON  ?>.  MARSH. 

Pleading — Written  Contract — Parol   Warranty 
— Action  for  Deceit. 

A  count  on  deceit  in  a  sale  cannot  be  joined  with 
a  money  count ;  being  tort  and  assumpsit,  they  re- 
quire different  pleas.  Where  the  contract  of  sale 
is  reduced  to  writing',  you  cannot  maintain  an  action 
on  an  implied  warranty,  but  only  for  a  deceit.  See 
ante.  p.  414. 

Citation— 1  Johns.,  414. 

rPHE  declaration  in  this  cause  contained  two 
J-  counts.  The  first  count  stated,  that 
whereas,  on  the  31st  August,  1805,  at,  &c.,  a 
certain  communication  and  conversation  was 
had  and  moved  between  the  plaintiff  and  de- 
fendant, of  and  concerning  certain  four  obli- 
gations or  bills  for  the  payment  of  wheat 
(which  are  set  forth  in  the  declaration),  and 
thereupon  the  defendant  offered  to  sell  and 
transfer  the  said  obligations  or  bills  to  the 
plaintiff,  and  to  induce  the  plaintiff  to  pur- 
chase the  same,  did  affirm  to  him,  that  the 
said  obligations  were  good  and  collectable, 
and  that  the  obligor  was  good  and  sufficiently 
able  to  pay,  and  would  pay  the  same  accord- 
ing to  the  tenor  and  effect  thereof,  to  which 
affirmation  the  said  plaintiff  gave  credit,  &c., 
at  the  special  instance  of  the  defendant, 
bought  the  same,  &c. ,  and  paid  to  him  a  large 
sum  of  money,  &c.,  upon  all  which  obliga- 
tions, an  assignment  in  writing  was  indorsed 
and  executed  by  the  defendant  to  the  plaintiff, 
and  to  induce  the  plaintiff  to  accept  the  same, 
5O4*]  the  said  defendant  did  *then  and  there 
falsely  and  wickedly  allege  and  represent  that 
the  said  obligations,  and  the  assignments 
thereon,  were  good  and  sufficient,  &c.  Never- 
theless, the  said  defendant,  his  affirmation, 
promise,  and  assumpsit  aforesaid,  not  regard- 
ing, &c.,  hath  not  performed,  &c. ;  and  the 
plaintiff  avers  that  the  defendant,  at  the  time, 
&c.,  well  knew  that  the  obligor,  &c.,  was 
unable  to  pay  and  satisfy,  &c.  The  second 
count  was  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff.  To  this 
declaration  there  was  a  demurrer  and  joinder. 

Mr.  Emott,  in  support  of  the  demurrer,  con- 
tended that  the  counts  in  the  declaration 
could  not  be  joined.  The  first  count  was  on 
the  deceit  in  the  sale,  for  there  was  no  assump- 
sit laid.  Being  therefore,  in  tort,  it  required  a 
plea  of  not  guilty,  while  the  second  count  re- 
quired a  plea  of  non  assumpsit.  [Here  he  was 
stopped  by  the  Court,  who  desired  to  hear  the 
other  side.] 

Mr.  Gold,  contra.  This  mode  of  declaring 
is  certainly  anomalous ;  but  it  has  been  al- 
lowed. The  count  is  on  an  implied  warranty 
in  the  sale,  not  on  the  deceit.  An  affirmation 
'or  representation  amounts  to  an  implied  war- 
ranty in  law,  for  which  assumpsit  has  of  late 
years  been  allowed  to  be  the  proper  mode  of 
declaring  ;  if  so,  the  money  count  may  be 
joined ;  and  the  general  plea  of  non  assumpsit 
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is  sufficient.      (2  East,  314  ;    Douglas,  18  ;    3 
Term  Rep.,  57.) 

LIVINGSTON,  J.  Here  is  a  written  assign- 
ment. You  cannot  recover  on  a  parol  affirm- 
ation made  at  the  time,  on  the  ground  of  war- 
ranty. You  must  go  for  the  deceit.  (Ante, 
p.  414,  Mumford  etal.  v.  M'Pherson  et  al.) 

THOMPSON,  J.  All  the  cases  of  an  affirma- 
tion's being  an  implied  warranty,  relate  to  the 
title  only,  not  to  the  quality  of  the  thing  sold. 

Per  Curiam.  The  first  count  charges  that 
the  defendant  made  a  false  affirmation  scienter, 
and  is  clearly  in  deceit,  and  not  on  any  war- 
ranty. It  states  further  that  there  was  a  writ- 
ten assignment  which  contains  no  warranty. 
The  plaintiff,  therefore,  could  maintain  an  ac- 
tion only  for  the  deceit.  The  first  count  re- 
quires a  plea  of  not  guilty,  *and  the  [*5O5 
second  non  assumpsit.  Two  causes  of  action, 
as  tort  and  assumpsit,  which  require  different 
pleas,  cannot  be  joined.  The  demurrer  is  well 
taken,  and  the  defendant  is  entitled  to  judg- 
ment :  but  the  plaintiff  has  leave  to  amend  his 
declaration  on  payment  of  costs. 

Judgment  for  defendant. 

Cited  in— 8  Johns.,  391 ;  15  Johns.,  318 ;  14  Hun, 
221. 


FISHER  «.  CHANDLER. 

Weight  of  Evidence. 

Where  some  evidence  has  been  offered  to  a  justice 
of  the  peace,  the  'court  will  not  reverse  hie  judg- 
ment, merely  because  it  was  too  light  or  insuffi- 
cient to  support  a  judgment. 

ON  certwrari.  The  action  below  was  to  re- 
cover the  amount  of  a  subscription  to  a 
school  for  one  year.  On  producing  the  sub- 
sctiption  paper,  the  defendant  below  denied 
that  he  had  ever  signed,  or  authorized  any 
person  to  put  his  name  to  it.  A  witness  was 
sworn,  and  on  his  evidence,  which  was  not 
particularly  stated,  the  justice  gave  judgment 
in  favor  of  the  plaintiff. 

Mr.  Van  Antwerp  for  the  plaintiff  in  error. 

Mr.  IngaUs  for  the  defendant. 

Per  Curiam.  There  was  some  evidence, 
though,  perhaps,  not  sufficient  to  support  a 
judgment.  We  have  never  gone  so  far  as  to 
say  that  where  there  is  some  evidence  taken, 
however  light,  that  the  judgment  ought  to  be 
reversed.  If  we  were  to  reverse  judgments 
on  such  a  ground,  there  would  be  no  end  to 
writs  of  certiorari.  Here  is  evidence  prima fa- 
cie, at  least. 

Judgment  affirmed. ' 


STAFFORD  v.  GREEN. 

Motion  in  Arrest  of  Judgment — One  Count  in 
Declaration  Bad. 

In  an  action  of  slander,  on  a  motion  in  arrest  of 
judgment,  it  was  held,  that  if  one  count  in  the  dec- 
laration be  bad,  and  the  other  counts  good,  and  a 

1.— 2  Johns.  Rep.,  189, 378 ;  3  Johns.  Rep.,  435,  439  ; 
4  Johns.  Rep.,  228. 
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verdict,  and  the  judge  before  whom  the 
cause  was  tried  certifies  that  the  evidence  did  not 
particularly  apply  to  a  bad  count,  but  went  to  the 
other  counts,  the  plaintiff  may  enter  up  his  judg- 
ment on  the  good  counts,  on  payment  of  costs. 

MR.  FOOT  moved  in  arrest  of  judgment  in 
this  cause,  which  was  an  action  of  slan- 
der. There  were  several  counts  in  the  decla- 
ration, in  one  of  which  the  words  charged 
were,  "He  swore  false  before  Squire  Andrews, 
and  I  can  prove  it."  There  was  no  colloqui- 
5Ott*]  urn  stated,  but  a  mere  innuendo,  *that 
it  was  in  a  certain  cause  depending  before  a 
justice,  &c.  There  was  a  general  verdict  for 
the  plaintiff,  and  it  was  objected  that  the 
above  words  did  not  amount  to  a  charge  of 
perjury,  which  consisted  in  swearing  falsely 
in  a  matter  material  to  an  issue,  or  point  in 
question,  before  some  court.  A  person  might 
swear  falsely,  yet  not  be  guilty  of  the  crime  of 
perjury.  It  was  contended  that  the  count  was 
bad,  and  not  helped  by  the  innuendo,  nor  could 
the  verdict  be  amended.1 

Messrs.  Van  Ver.hten  and  Sliepherd,  contra, 
contended  that  the  old  and  strict  rule  of  con- 
struction had  been  done  away  ;  that  words  are 
to  be  taken  in  their  natural  sense,  and  as  they 
would  be  understood  by  the  hearers.  Though 
the  meaning  of  the  words,  in  themselves,  be 
uncertain,  yet,  if,  from  the  circumstances  and 
manner  in  which  they  were  spoken,  it  is  obvi- 
ous they  were  uttered  maliciously,  and  with  a 
view  to  disparage  another,  the  jury  and  the 
court  may  make  the  inference,  as  to  their  mean- 
ing, here  put  in  the  innuendo.  They  cited 
various  cases  in  which  the  words  were  equally 
uncertain,  yet  held  sufficient.*  Yet  if  this  count 
were  bad,  still  the  verdict  might  be  amended 
by  the  notes  of  the  judge,  so  as  to  apply  it  to 
the  good  counts.3 

Per  Curiam.  The  count  in  question  is  cer- 
tainly bad  ;  but  as  it  appears  from  the  judge's 
certificate  that  the  evidence  did  not  particu- 
larly apply  to  that  count,  we  are  of  opinion 
that  the  judgment  ought  not  to  be  arrested, 
but  that  the  plaintiff  have  leave  to  enter  up  his 
judgment  on  the  good  counts,  on  payment  of 
costs.4 

Motion  denied. 

Cited  in— 2  Johns.,  12;  5  Johns.,  192.  479;  6  Johns., 
82 :  13  Johns.,  49.  80 ;  3  Denio,  354 :  Hill  &  D.,  264 ; 
3  Wend.,  671 ;  6  Wend.,  413 ;  11  Wend.,  39  ;  12  Wend., 
136 ;  12  Barb.,  216;  5  How.  Pr.,  175  ;  9  Bosw.,  593. 


HATFIELD  v.  BALDWIN. 

Tender  -after  Judgment — Stay  of  Proceedings. 

If  the  defendant,  after  verdict,  tender  the  amount 
recovered  with  all  the  costs  up  to  the  time,  the 
court  will  order  further  proceedings  to  be  stayed. 
See  O'Shiel  v.  De  Graw,  6  Cow.  Kep.,  63,  and  1  Dun- 
lap's  Practice,  338. 

1.— Caines,  348,  Hopkins  v.  Beadle;  Milligan  v. 
Thome,  6  Wend.  Rep.,  412 ;  Norris  v.  Durham,  9 
Cow.  Rep.,  151 ;  Highland  Turnpike  Co.  v.  M'Kean, 
11  Johns.  Rep.,  98;  Niven  v.  Munn,  13  Johns.,  49;  13 
Johns.,  80. 

2.-4  Bac.  Abr.,  504  (old  edit.) ;  3  Levinz,  69;  2  Ld. 
Raym.,  559 ;  8  Mod.,  57 ;  Cro.  Eliz.,  1*5,  297, 348,  492 ;  3 
Caines,  74,  Pelton  v.  Ward. 

3.— 7  Term  Rep.,  56 ;  3  Term  Rep.,  659 ;  Doug.,  376 ; 
1  Boe.  &  Pull.,  3§9;  1  Caines,  392-394,583. 

4.— Douglas,  377,  Eddowes  v.  Hopkins. 
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MR.   OSTRANDER  moved  for  a  rule  to 
stay  further  proceedings  in  this  cause, 
upon  payment  of  the  amount  of  the  verdict 
with  the  costs,  up  to  this  time,  the  same  hav- 
ing been  tendered  to  the  plaintiff. 

Mr.  Henry,  contra,  read  an  affidavit,  stating 
that  this  was  *an  action  of  slander,  in  [*5O7 
which  a  verdict  was  found  for  the  plaintiff, 
who  wished  to  have  it  entered  up  of  record,  in 
justification  of  his  character. 

Per  Curiam.  Whenever  the  defendant  ten- 
ders the  whole  amount  of  the  demand  of  the 
plaintiff,  with  all  the  costs  which  have  ac- 
crued, it  would  be  unjust  to  oblige  the  defend- 
ant to  pay  further  costs,  and  for  no  beneficial 
or  necessary  purpose. 

SPENCER,  /.,  dissented.  A  tender  may  be 
made  before  the  action,  or  before  issue  joined, 
but  I  know  of  no  rule  that  obliges  the  plaint- 
iff to  accept  a  tender  after  verdict. 

Rule  granted. 

Cited  in-6  Cow.  64;  9  Cow.,  153 ;  22  Barb.,  166. 


BURR  t>.  REEVE. 

Clerical  Error. 

If  the  clerk  make  a  mistake  in  the  assessment  of 
damages,  the  court  will  order  him  to  make  another 
assessment. 

MR.  PLATT  moved  to  vacate  the  assess- 
ment of  damages  made  by  the  clerk  in 
this  cause,  and  that  the  clerk  be  ordered  to  as- 
sess the  same  anew,  there  being  an  evident 
mistake  in  the  calculation. 

Per  Curiam.  The^mistake  is  apparent,  and 
must  be  corrected. 

Rule  granted. 


GRISWOLD  v.  LAWRENCE. 

Stipulations  to  be  in  Writing. 

An  agreement  to  put.  off  the  trial  of  a  cause  made 
between  the '  defendant's  and  plaintiff's  counsel, 
must  be  in  writing,  otherwise  the  court  will  grant  a 
rule  for  judgment  as  in  case  of  nonsuit,  for  not 
proceeding. 

MR.  ROOT,  for  the  defendants,  moved  for  a 
judgment,  as  in  case  of  nonsuit,  for  not 
proceeding  to  trial  pursuant  to  notice. 

Mr.  Sherwood,  contra,  read  an  affidavit, 
stating,  that  the  defendant  agreed  with  the  at- 
torney and  counsel  of  the  plaintiff,  that  the 
cause  should  go  off  without  being  tried  (3 
Caines,  131,  Brandt  v.  Berrian),  and  that  no- 
tice of  the  agreement  was  given  to  the  defend- 
ant's counsel. 

Per  Curiam.  This  agreement  should  have 
been  in  writing ;  but  we  would  not  grant  the 
rule,  if  it  appeared  to  us  that  there  had  been 
any  intention  to  impose  upon  or  mislead  the 
*plaintiff,  his  attorney,  or  counsel.  [*5O8 
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The  case  cited  is  not  accurately  stated  in  the 
report. 

Rule  granted} 
Cited  in— 2  How.  Pr.,  246. 


FRANKLIN  v.  LAMB. 

Rule  for  an  Attachment  Agaimt  Sheriff. 

The  rule  for  an  attachment  against  a  sheriff, 
twenty  days  after  service  of  a  former  rule,  applies 
only  to  the  case  of  writs,  in  order  to  compel  the 
sheriff  to  return  them. 

MR.  ROOT  moved  to  vacate  the  rule  en- 
tered in  this  cause  for  an  attachment 
against  the  sheriff  for  not  bringing  in  the  body 
of  the  defendant.  On  the  return  of  the  writ, 
a  rule  had  been  entered  that  the  sheriff  bring 
in  the  body,  &c.,  in  twenty  days,  or  that  an 
attachment  issue.  Twenty  days  after  service 
of  notice  of  the  rule,  a  rule  absolute  for  an  at- 
tachment was  entered.  No  attachment  had  in 
fact  issued,  and  the  sheriff  had  put  in  bail 
afterwards,  and  justified. 

Mr.  Sherwood,  contra,  objected,  that  the 
rule  having  been  made  absolute  in  the  vaca- 
tion, in  July,  1805,  the  defendant  or  sheriff 
ought  to  have  appeared,  and  put  in  and  per- 
fected bail,  and  then  applied  at  the  next  term 
for  relief. 

Per  Ourtam.  The  rule  for  an  attachment 
after  twenty  days'  notice  of  the  first  rule,  ap- 
plies only  to  writs.  The  rule  for  an  attach- 
ment in  this  cause  was  a  mere  nullity. 

Motion  withdrawn. 


GURNEE  v.  DESSIES. 

Former  Slave  as  Witness. 

A  slave,  after  he  has  obtained  his  freedom,  is  a 
competent  witness  to  prove  a  fact  which  may  have 
happened  while  he  was  a  slave. 

ON  the  return  to  the  certiorari  in  this  cause, 
the  only  error  assigned  was,  that  the  jus- 
tice had  refused  to  admit  the  evidence  of  a 
free  black  man,  as  to  facts  which  took  place 
while  he  was  a  slave. 
The  cause  was  submitted  without  argument. 

Per  Curiam.  A  free  black  man  is  a  com- 
petent witness  to  prove  facts  which  may  have 
happened  while  he  was  a  slave.  The  judg- 
ment below  must  be  reversed. 

Judgment  reversed. 


5O9*]       *GRAVES  v.  MILLER. 

Service  of  Notice  of  Rule — Assignment  of 
Errors. 

Service  of  notice  of  a  rule  for  assignment  of  er- 
rors must  either  be  persoual,or  good  reason  be  shown 

1.— See  Dubois  v.  Roosa,  3  Johns.  Rep.,  145. 
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why  it  is  not,  and  that  it  has  been  left  at  the  last 
usual  place  of  abode  of  the  party,  if  he  has  removed 
from  the  county. 

MR.  ROOT  moved  to  set  aside  a  judgment 
taken  by  default  in  this  cause,  and  the 
subsequent  proceedings. 

Mr.  Sherwood,  contra,  read  an  affidavit  of 
the  service  of  the  notice  of  a  rule  for  the  as- 
signment of  errors,  on  the  defendant,  by  affix- 
ing the  same  in  the  clerk's  office ;  and  stating 
further  that  the  defendant  had  removed  out  of 
the  county. 

Per  Curiam.  The  service,  in  such  case, 
must  be  either  personal,  or  it  should  be  satis- 
factorily shown  why  it  was  not  so,  and  that 
it  has  been  left  at  the  party's  last  usual  place 
of  abode. 

Rule  granted. 


IN   THE   MATTER  OP    STRATTON   ET   AL. 

Petition  for  Partition — Guardian. 

On  a  petition  for  a  partition  of  lands  under  the 
act,  the  court  must  appoint  a  guardian.  The  guard- 
ian appointed  by  the  surrogate  is  not  competent 
to  act  in  the  case. 

IN  the  matter  of  Stratton  et  al,  on  a  petition 
for  the  partition  of  lands,  the  court  said, 
that  the  general  guardian  appointed  by  the 
surrogate,  was  not  sufficient  to  authorize  him 
to  act  for  the  infants,  but  a  new  appointment 
of  a  guardian  must  be  made  by  the  court  under 
the  act. 

Cited  in— 10  Johns.,  486. 


MEYER  v.  M'LEAN,  Survivor,  &c. 

Bad  Plea —  Waiver  of  Objection. 

If  the  plaintiff  consent  to  go  to  a  trial  on  a  bad 
plea,  he  cannot,  afterwards,  set  aside  the  verdict, 
because  the  judge  at  the  trial  admitted  evidence  un- 
der a  plea  that  did  not  authorize  its  admission. 
Whether  under  a  plea  of  nil  dehet  to  an  action  of 
debt,  on  a  judgment,  the  defendant,  on  a  notice  for 
that  purpose,  can  give  any  special  matter  in  evi- 
dence. Qucere, 

THIS  was  an  action  for  debt,  on  a  judgment 
recovered  in  the  Court  of  Common  Pleas 
of  the  County  of  Ulster.  The  cause  was  tried 
at  the  circuit  in  Ulster,  on  the  26th  of  June, 
1806. 

The  declaration  was  in  the  usual  form.  The 
defendant  pleaded  nil  debet,  and  subjoined 
thereto  a  written  notice  that  the  defendant 
would  give  in  evidence  under  that  plea,  that 
an  execution  had  been  issued  on  the  judgment, 
which  had  been  duly  levied  and  paid  to  the 
sheriff. 

On  the  trial,  after  the  record  had  been  pro- 
duced by  the  plaintiff,  the  defendant  offered 
the  special  matter  mentioned  in  the  notice  to 
his  plea,  in  evidence,  which  was  objected  to 
*by  the  plaintiff.  This  point  being  [*51O 
reserved,  the  jury,  on  the  evidence,  found  a 
verdict  for  the  defendant. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  two  grounds  :  1. 

229 


SUPREME  COORT,  STATE  OK  NEW  YORK. 


WM5 


That  the  plea  was  not  an  answer  to  the  plaint- 
iff's declaration.  2.  If  a  good  plea,  it  was  not 
such  a  plea  as  would  authorize  the  defendant 
to  irive  any  special  matter  in  evidence  under  it. 

Mr.  Fi*k  for  the  plaintiff. 

Mr.  L.  Elmendorf  for  the  defendant. 

Per  Curiam.  By  going  to  trial  on  the  plea 
and  notice,  the  plaintiff  admitted  the  plea  to  be 
valid,  as  a  general  issue.  The  judge  at  Nisi 
Prius  is  not  to  decide  on  the  pleadings  ;  and 
he  was  right  in  admitting  the  evidence.  This 
is  an  application  for  a  new  trial  ;  but  why 
should  we  award  a  new  trial,  if  the  plea  be 
bad  ?  A  new  trial  is  never  granted  for  a  de- 
fect in  the  pleadings.  The  plaintiff  should 
have  sought  a  different  remedy. 

Rule  refused. ' 

Discuased-6  N.  ¥.,  101:  14  N.  Y.,  249. 

Cited  in-8  Johns.,  83:  5  Cow.,  115;  26  N.  Y.,272. 


RUE 

v. 

SPRAGUE  AND    CONSAULIS,  Commiss- 
ioners of  Highways  of  Charlton. 

Action  far  Penalties. 

Actions  for  penalties  under  the  "  Act  to  regulate 
highways,"  must  be  brought  in  the  name  of  the 
person  who  makes  the  complaint,  and  be  prosecuted 
according  to  the  Twenty-five  Dollar  Act,  and  not 
in  a  summary  way. 

Citation -3  Cai.,  259. 

ON  certiorari.  The  suit  below  was  brought 
by  the  defendants  to  recover  a  penalty  for 
encroaching  on  the  highway,  contrary  to  the 
provision  of  the  Act  for  regulating  highways.8 
The  process  issued  in  the  name  of  the  plaint- 
iffs, and  required  the  defendant  to  show  cause 
why,  &c.,  and  not  to  answer.  On  the  trial  the 
justice  admitted  one  of  the  plaintiffs  as  a  wit- 
ness. 

Mr.  Shepherd  for  the  plaintiff  in  error. 

Mr.  H.  B  leecker  for  the  defendants. 

Pei'  Curiam.  The  proceedings  were  under 
the  20th  section  of  the  act,  which  directs  that 
the  penalty  is  to  be  recovered  in  the  manner 
provided  by  the  19th  section,  where  it  is  said 
that  the  penalty  is  to  be  recovered  in  the  name 
of  the  person  who  makes  the  complaint.  And, 
according  to  our  decision  in  the  case  of  Bennett 
v.  Ward  (3  Caines,  259),  the  suit  should  have 
511*]  *been  prosecuted  under  the  Twenty  - 
flve  Dollar  Act.  One  of  the  plaintiffs  was 
sworn  as  u  witness,  and,  though  a  mere  trustee, 
he  was  liable  for  costs,  and  so  far  interested. 
On  both  these  grounds  judgment  must  be  re- 
versed. 

Judgment  reversed. 


CAMPBELL  v.  ARNOLD. 

Trespass  quare  clausum  fregit — Action,  who  to 
be  Brought  by. 

A  lessor  cannot  maintain  trespass  mum  clausum 
fregit,  against  a  stranger  for  cutting  down  and  car- 
l—See 8.  C.  2  Johns.  Rep.,  183. 
2-Lawsof  N.  Y.,  Vol.  I.,  p.  5fl9,  sec.,  19,  20. 
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rying  away  trc-cs,  while  there  Is  a  tenant  in  posses- 
sion. This  action  can  l>e  maintained  only  by  the 
person  who  has  the  possession  in  fact  of  tne  land. 

Citations— 3  Wood.,  Elem.  Jur.,  193,  194 ;  3  Lev., 
209 ;  6  Bac.  Abr.,  566. 

THIS  was  an  action  of  trespass  (juare  clau- 
sum fregit.  The  cause  was  tried  at  the 
Washington  Circuit,  the  llth  June,  1806.  On 
the  trial  the  plaintiff  proved  that  in  the  year 
1776  he  was  in  the  actual  possession  of  the 
premises  on  which  the  trespass  was  committed; 
that  the  defendant  entered  on  the  land  in 
question,  and  cut  down,  took  and  carried  away 
thirteen  pine  trees  ;  that  at  the  time  of  the 
trespass,  one  Archibald  was  in  possession  of 
the  land,  as  a  tenant  under  the  plaintiff,  to 
whose  agent  he  paid  rent.  The  counsel  for 
the  defendant  moved  for  a  nonsuit,  on  the 
ground  that,  as  the  plaintiff  was  not  in  the 
actual  possession  of  the  premises,  which  were 
in  the  occupation  of  his  tenant  at  the  time  the 
trespass  was  committed,  he  could  not  main- 
tain the  present  action.  The  objection  was 
overruled  by  the  judge,  and  the  jury  found  a 
verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the 
verdict  for  the  misdirection  of  the  judge. 

Mr.  Foot,  for  the  defendant.  The  question 
is,  whether  a  landlord  can  maintain  trespass 
for  an  injury  to  the  land  while  his  tenant  is 
in  the  actual  possession  of  the  premises.  The 
tenant  or  immediate  occupier  alone  can  main- 
tain trespass  ;  the  landlord  or  reversioner  may 
have  his  action  on  the  case  for  the  injury  done 
to  the  reversion,  but  not  trespass.  (3  Woode- 
son,  193,  194.)  The  possession  of  the  plaintiff 
must  be  entire  and  exclusive.  (1  Term  Rep. , 
430,  Stocks  v.  Booth  •  3  Burr.,  1566,  1824.)  A 
lessor  cannot  maintain  trespass  for  an  injury 
done  to  his  trees.  (Ld.  Raym.,  739,  Glenhains 
v.  Hariby.)  All  the  cases  recognize  this  dis- 
tinction. 

Mr.  Crary,  contra.  The  tenancy  here  was 
a  tenancy  at  will,  for  as  it  is  undefined,  it 
must  be  presumed  to  be  at  will.  The  cases 
cited  were  those  where  the  tenants  held  leases. 
To  *entitle  a  person  to  bring  trespass,  [*512 
it  is  sufficient  if  we  have  the  constructive  pos- 
session. The  landlord  may  determine  the  es- 
tate at  will,  but  if  he  does  nothing  to  put  an 
end  to  it,  the  possession  of  the  tenant  is  con- 
strued to  be  the  possession  of  the  landlord.  (6 
Comyn,  B  ;  2  Roll  551.)  The  remedy  by  an 
action  of  waste,  which  the  landord  has,  is  by 
virtue  of  the  statute  of  Gloucester.  He  has  no 
remedy  against  a  tenant  at  will  for  trespass  by 
a  stranger.  In  the  case  of  West  v.  Freude  (Cro. 
Car.,  187)  it  was  decided  that  the  landlord 
might  have  either  an  action  on  the  case,  or 
trespass  against  a  tenant  at  will,  or  at  suffer- 
ance, for  spoiling  the  premises  ;  aforitori,  he 
ought  to  have  an  action  of  trespass  against  a 
stranger.  A  judgment  obtained  against  another 
for  the  same  injury  would  be  a  good  plea  in 
bar  to  this  action.  (Woodfall,  636  ;  Cro.  Eliz., 
30.)  A  lessee  has  only  a  special  property  in 
the  trees  growing  on  the  land  ;  and  though  he 
might  maintain  trespass  for  breaking  his  close, 
and  spoiling  his  shade,  he  cannot  for  the  trees 
themselves,  for  they  belong  to  the  landlord  or 
reversioner.  (4  Co.,  62,  63.  In  this  case  there 
was  a  reservation  of  the  trees  by  the  lessor.) 
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Per  Curiam.  The  rule  appears  to  have  been 
long  and  well  established,  that  there  must  be 
a  possession  in  fact  of  the  real  property  to 
which  the  injury  was  done,  in  order  to  entitle 
a  party  to  maintain  an  action  of  trespass  quare 
dausumfregit.  A  general  property,  in  the 
case  of  real  estate,  is  not,  as  in  the  case  of 
personal,  sufficient  to  support  this  action.  Ad- 
mitting the  fee  of  the  land  to  be  in  the  plaint- 
iff, his  remedy  for  an  injury  to  the  freehold 
must  be  either  against  his  tenant,  or  against 
the  defendant,  in  a  different  form  of  action. 
<3  Wooddeson,  193,  194  ;  3  Lev.,  209  ;  6  Bac. 
Abr.,  566,  new  edit.,  and  cases  there  cited.) 
The  verdict  must,  therefore,  be  set  aside,  and 
a  new  trial  granted,  with  costs  to  abide  the 
event  of  the  suit. 

New  trial  granted. ' 

Cited  in— 3  Johns.,  468,  471;  11  Johns.,  386;  12 
Johns,  184, -19  Wend.,  509;  6  Hill,  331,  539;  2  Lane., 
196;  18  Barb.,  497 ;  36  Barb.,  613  ;  3  How.  Pr.,  229. 


513*]  *SHELDON  v.  CLARK,  SEN. 

Action  for  Practicing  Physic  Contrary  to  Stat- 
ute— Pleading — Burden  of  Proof. 

In  an  action  against  a  person  for  practising  physic 
against  the  act,  it  is  incumbent  on  the  defendant  to 
show  himself  within  some  of  the  provisions,  and 
the  plaintiff  is  not  bound  to  negative  the  provisos, 
in  his  declai-ation. 

ON  return  to  the  certiorari,  in  this  cause,  it 
appeared  that  an  action  of  debt  had  been 
brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  before  the  justice,  to  recover 
the  penalty  of  $25,  for  practising  and  adminis- 
tering medicine,  contrary  to  the  act,2  and  with- 
out obtaining  the  certificate,  or  making  such 
proof  as  is  required  by  the  1st  section  of  the 
act.  The  defendant  requested  an  adjourn- 
ment, that  he  might  procure  two  witnesses 
from  the  State  of  Vermont,  to  prove  that  he 
practised  physic  for  more  than  two  years  be- 
fore the  1st  March,  1797,  which  was  objected 
to,  unless  the  defendant  made  the  oath,  and 
gave  the  security  required  by  the  18th  section 
of  the  act.  (Laws  of  N.  Y.,  Vol.  I.,  p.  491.) 
The  justice  proceeded  to  try  the  cause.  It  was 
proved  that  the  defendant  had  administered 
medicine  within  six  months  before.  The  jus- 
tice gave  judgment  for  the  penalty,  in  favor 
of  the  plaintiff,  who  prosecuted  as  well  for 
himself  as  for  the  people  of  the  County  of 
Oayuga. 

Mr.  W.  Woods,  for  the  plaintiff  in  error.  1. 
The  declaration  is  defective  in  not  stating  any 
time  or  place,  and  it  does  not  negative  any  of 
the  provisos  in  the  act.  (3  Caines,  137  ;  Doug- 
las, 345  ;  1  Burr.,  143.) 

2.  The  justice  proceeded  to  the  trial  of  the 
cause,  without  granting  the  adjournment  re- 
quested by  the  defendant. 

3.  The  evidence  does  not  show  any  offense 
committed  within   the  State,  or  that  it  was 
within  the  jurisdiction  of  the  court. 

4.  The  justice  does  not  adjudge  that  the 

1— See  Tobey  v.  Webster,  3  Johns.  Rep.,  468;  Hy- 
att v.  Wood,  4  Johns.  Rep.,  150,  313. 
2.— Laws  of  N.  Y.,  Vol  I.,  p.  449. 
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defendant  has  been  guilty  of  any  offense,  nor 
does  he  order  one  half  of  the  penalty  to  be 
paid  to  the  people  of  the  County  of  Cayuga. 

Mr.  Gould,  contra.  1.  The  authorities 
cited  relate  only  to  summary  convictions, 
where  a  greater  strictness  is  observed. 

2.  The  evidence  wanted  was  immaterial, 
and  was  to  be  obtained  from  Vermont,  and 
was  no  good  reason  for  the  adjournment  of 
the  cause. 

3.  On  the  return,  it  appears  that  the  town 
of  Dryden  is  stated  to  be  in  the  County  of 
Cayuga,  and  when  Dryden  is  referred  to,  it 
must  be  intended  to  be  in  that  county. 

4.  The  act  is  merely  directory  as  it  regards 
*the  paying  over  the  penalty,  and  it  [*514 
was  not  necessary  that  it  should  be  so  ordered 
in  the  judgment.     It  was  not  requisite  for  the 
plaintiff  to  negative  any  of  the  provisos.     The 
defendant,  by  resting  his  defense  on  a  prac- 
tice for    two    years,   negatived    every  other 
ground  of  defense. 

Per  Curiam.  The  averment  that  the  de- 
fendant practiced  physic  contrary  to  the  stat- 
ute was  sufficient ;  and  it  was  incumbent  on 
the  defendant,  by  his  plea,  to  have  brought 
himself  within  some  of  the  provisos  of  the 
act.  As  he  has  not  done  so,  either  by  plead- 
ing or  evidence,  we  are  of  opinion  that  the 
judgment  ought  to  be  affirmed. 

Judgment  affirmed.3 

Cited  in-4  Denio,  437 :  12  Barb.,  26 :  12  Mich..  71 : 
42  Mo.,  523 ;  30  N.  J.  L.,  355. 


SEERS  v.  GRAND  Y. 

Practice  in  Justice's  Court. 

If  an  attorney  of  the  defendant  offer  to  make  af- 
fidavit of  the  absence  of  a  material  witness,  and  re- 
quest an  adjournment  of  the  cause  before  a  justice 
of  the  peace,  the  justice  ought  to  receive  such  af- 
fidavit, unless  some  special  cause  to  the  contrary 
be  shown. 

ON  certiorari  from  a  justice's  court.  The 
errors  assigned  were,  1.  That  the  venire 
was  directed  to  the  constables  of  Argyle,  and 
was  delivered  to  a  constable  of  Hebron  to  be 
executed.  2.  That  the  declaration  contained 
no  venue.  3.  That  the  defendant's  attorney 
requested  an  adjournment,  and  offered  to  make 
oath  of  the  absence  of  a  material  witness, 
which  the  justice  refused.  4.  That  the  re- 
turn does  not  state  that  any  oath  was  admin- 
istered to  the  constable  who  kept  the  jury. 

Mr.  Ingalls  for  the  plaintiff  in  error. 

Mr.  Shepherd,  contra. 

Per  Curiam.  The  refusal  to  admit  the  de- 
fendant's attorney  to  make  affidavit  of  the 
absence  of  a  material  witness,  as  the  ground 
for  requesting  an  adjournment  of  the  cause, 
was  a  denial  of  right ;  for  in  certain  cases, 
where  the  defendant  himself  does  not  appear, 
his  attorney  may  make  such  affidavit,  espe- 
cially when  no  reason  is  alleged  against  it.  The 
defense  on  the  merits,  afterwards,  was  no 


3.— See  Bennett  v.  Hurd,  3  Johns.  Rep.,  433. 


231 


514 


SUPREME  COUKT,  STATE  OF  NEW  YOUK. 


180G 


waiver  of  the  defendant's  right  to  an  adjourn- 
ment. For  this  reason,  we  are  of  opinion  that 
the  judgment  below  ought  to  be  reversed. 

Judgment  reversed. 


515*]    *POTTER  t>.  BENNISS. 

Overseer  of  Highways — Action  Against. 

An  action  for  money  had  and  received,  will  not 
lie  against  an  overseer  of  the  highway,  to  recover 
back  money  collected  by  him  of  the  plaintiff  under 
an  assessment  by  the  commissioner  of  highways, 
pursuant  to  the  statute. 

ON  certiorari.  The  present  defendant  in 
error  brought  an  action,  before  a  justice 
of  the  peace,  against  the  plaintiff  in  error, 
for  money  had  and  received  to  the  use  of  the 
plaintiff  in  order  to  recover  back  so  much 
money,  which  had  been  assessed  by  the  com- 
missioners of  the  highways  against  the  defend- 
ant, and  collected  by  the  present  plaintiff, 
who  was  an  overseer  of  the  highways,  pur- 
suant to  the  .statute. 

Per  Curiam.  An  action  for  money  had  and 
received  will  not  lie  against  the  overseer  of  the 
highways  in  such  a  case.  If  any  suit  can  be 
sustained,  it  must  be  an  action  on  the  case, 
quasi  ex  delicto.  If  would  be  inconvenient  and 
vexatious  to  permit  public  officers  to  be  sued 
before  a  justice  in  this  way  without  any  spe- 
cific charge  of  malconduct. 

Judgment  reversed. 


BULKLEY,  Assignee  of  the  Sheriff  of  Otsego, 

v. 
COLTON,  Survivor  of  COLTON. 

Relief  of  Bail  After  Return  of  Writ. 

A  bailbond  was  executed  in  1804,  and  the  capias 
against  the  principal  was  returnable  in  November 
Term,  1804.  In  1805,  the  principal  died,  and  the  bail 
to  the  sheriff  was  afterwards  sued,  and  the  writ  re- 
turnable in  this  term ;  the  court  ordered  the  pro- 
ceedings to  stay  on  payment  of  costs,  saying  that 
bail  to  the  sheriff  will  be  relieved  in  all  cases  on  the 
return  of  the  writ  against  them. 

Citation— Col.  Cas.,  57. 

MR.  HENRY  moved  for  a  rule  to  stay  pro- 
ceedings in  the  bailbond  suit.  He  read 
an  affidavit,  stating,  that  the  defendant  and 
Jonathan  Colton,  now  deceased,  executed  a 
bailbond  to  the  sheriff  of  Otsego,  in  1804  ;  that 
Jonathan  Colton  died  in  1805  ;  that  the  pres- 
ent defendant  is  sued  on  the  bailbond  as  sur- 
vivor ;  and  that  the  writ  issued  against  him  is 
returnable  in  this  term. 

Mr.  Starr,  contra,  read  an  affidavit,  by  which 
it  appeared  that  the  capias  ad  respondendum  in 
the  original  action  was  returnable  in  Novem- 
ber Term,  1804  ;  that  due  diligence  had  since 
been  used  to  have  the  writ  on  the  bailbond 
served  ;  that  the  death  of  Jonathan  Colton 
was  not  known  until  a  short  time  before  issu- 
ing the  last  writ  ;  that  a  declaration  in  the 
original  suit  had  been  long  since  filed  de  bene 
ease.  He  cited  Cowper,  71 ;  Barnes,  112. 
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*Per  Curiam.  It  is  not  the  practice  [*56 1 
of  the  English  courts  to  relieve  the  bail  in  a 
case  like  the  present ;  but  the  practice  of  this 
court  has  been  to  relieve  the  bail  to  the  sheriff, 
in  all  cases,  upon  the  return  of  the  writ  against 
them.  (Coleman,  57.)  The  cases  cited  do  not 
apply  here.  We  see  no  reason  why  the  bail 
should  not  be  relieved  after  the  death  of  the 
principal,  in  the  same  manner  as  if  he  were 
still  alive.  As  this  point  has  not  been  before 
settled,  and  the  English  practice  is  different, 
let  all  the  proceedings  on  the  bailbond  be  set 
aside,  on  payment  ot  costs. 

Rule  granted. 


BINDON  t>.  ROBINSON. 

Pleading. 

The  declaration  stated  that  the  defendant  did  not 
take  care  to  fill,  stop  up,  or  cover  a  certain  vault  or 
hole,  dug  by  him  in  the  street,  nor  to  place  near  the 
same  a  fence  to  prevent,  &c.  The  defendant  plead- 
ed that  he  did  place  a  sufficient  fence,  &c.  The  rep- 
lication was  in  the  words  of  the  declaration,  and 
concluded  with  a  verification.  On  a  demurer,  it  was 
held  to  be  bad,  and  that  the  plaintiff  ought  to  have 
taken  issue  on  the  plea. 


was  an  action  on  the  case.  The  dec- 
1  laration  stated  that  the  defendant  dug  and 
made  a  vault  or  hole  in  the  public  highway,  or 
street,  to  wit,  John  Street,  in  the  city  of  New 
York,  and  did  not  take  care  to  fill,  stop  up,  or 
cover  the  same,  nor  to  place  near  the  same  any 
fence  or  other  thing  whatsoever,  to  pre- 
vent any  person  passing  along  the  said  street 
from  falling  into  the  said  vault  or  hole,  and 
that  the  defendant,  in  passing  along  the  said 
street  in  the  night,  and  not  knowing  of  the 
said  vault  or  hole,  fell  into  the  same,  and 
broke  his  leg  and  otherwise  injured  himself, 
&c.  The  defendant  pleaded,  1.  Not  guilty. 
2.  Protesting  that  he  was  possessed  of  a  cer- 
tain house  in  John  Street  on  the  said  street  or 
way,  and  had  lawful  power  and  authority  to 
dig  the  said  vault  or  hole,  &c.  For  further 
plea,  pleaded  that  he,  the  defendant,  did  cause 
to  be  placed  round  the  said  vault  or  hole  a 
sufficient  fence  to  prevent,  &c.,  and  that  the 
injury  complained  of  by  the  plaintiff  was  caused 
by  his  own  carelessness  and  fault.  To  the  sec- 
ond plea  the  plaintiff  replied,  that  after  the 
digging  the  said  vault  or  hole,  the  plaintiff  un- 
avoidably, and  against  his  will,  fell  into  the 
same,  &c.,  and  that  the  defendant  did  not  take 
care  to  fill  up,  stop  up,  or  cover  the  same,  nor 
to  place  near  the  same  any  fence  or  other  thing 
whatsoever,  to  prevent,  &c.,  and  concluded 
with  a  verification.  The  defendant  demured 
*to  the  replication,  and  assigned  for[*517 
cause  of  demurrer  that  it  concluded  with  a 
verification,  when  it  ought  to  have  concluded 
to  the  country,  &c. 

Mr.  Emott,  for  the  defendant.  The  replica- 
tion contains  the  same  facts  as  were  stated  in 
the  declaration.  There  is  no  new  matter  in 
the  replication  to  authorize  such  a  conclusion. 
The  rejoinder,  therefore,  must  have  been  the 
same  as  the  plea.  The  replication  ought  to 
have  negatived  the  plea,  and  concluded  to  the 
country. 

Mr.  Henry,  contra.     There    is  no    dispute 
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about  the  rules  of  pleading ;  the  only 
question  is,  whether  the  replication  does  not 
contain  new  matter.  The  plea  merely  says 
that  the  defendant  did  put  a  fence  round,  &c. ; 
the  replication  states  that  he  left  it  uncovered, 
and  the  plaintiff  did  not  choose  to  put  the 
cause  at  issue  on  the  single  fact  alone  that  it 
was  not  fenced.  He  cited  2  Wilson,  65 ; 
Douglas,  58  ;  3  Term  Rep.,  576  ;  2  Strange, 
871. 

Mr.  Emott,  in  reply.  The  charge  in  the 
declaration  is  in  the  disjunctive.  If  the  plea 
were  bad,  the  plaintiff  ought  to  have  demurred 
to  it.  Now  if  the  defendant  rejoin  in  the  words 
of  the  plea,  they  may  go  on,  ad  infmitum, 
without  coming  to  an  issue. 

Per  Curiam.  The  replication  is  bad.  It 
states  no  new  matter,  and  ought  to  have  con- 
cluded to  the  country.  The  plaintiff,  how- 
ever, may  amend  his  replication  and  take  issue 
on  the  plea,  upon  payment  of  costs. 

Cited  in— 13  Johns.,  274. 


BLASDALE  v.  BABCOCK. 

Sale  of  Cliattel — Implied  Warranty  of  Title — 
Trover — Notice  to  Vendor  to  Defend — Rec- 
ord of  Recovery  Against  Vendee  as  Evidence 
in  Action  Against  Vendor. 

A  sold  a  horse  to  B,  and  C  afterwards  claimed  the 
horse  as  his  property,  and  brought  an  action  of 
trover  against  B  and  recovered.  B  gave  notice  of 
the  suit  brought  by  C  to  A.  who  attended  with  a  wit- 
ness at  one  court,  but  the  cause  was  not  then  tried ; 
and  he  did  not  attend  at  a  subsequent  court,  when 
the  trial  came  on.  In  an  action  brought  by  B 
against  A  on  the  implied  warranty  as  to  the  title,  it 
was  held  that  the  record  of  the  recovery  against  B 
by  C  was  proper  evidence  to  the  jury ;  and  that  the 
notice  of  the  other  suit  was  sufficient,  without  giv- 
ing special  notice  afterwards  of  the  time  of  trial. 

THIS  was  an  action  on  the  case,  on  an  im- 
plied warranty  in  the  sale  of  a  horse.  At 
the  trial  of  the  cause  before  Mr.  Chief  Justice 
Kent,  on  the  20th  of  June,  1806,  it  appeared 
that,  after  the  plaintiff  had  bought  the  horse 
518*]  of  the  *defendant,  one  Snow,  who 
claimed  the  property,  brought  an  action  of 
trover  against  the  present  plaintiff  for  the 
same  horse,  which  was  tried  before  the  Court 
of  Common  Picas  of  the  County  of  Washing- 
ton, and  a  verdict  was  found  against  the  pres- 
ent plaintiff  for  the  value  with  costs.  It  ap- 
peared that  the  plaintiff  had  given  notice  to 
the  defendant  of  the  action  brought  against 
him  by  Snow,  and  that  the  defendant,  with 
another  witness,  attended  at  one  court  as  wit- 
nesses for  the  defendant  in  that  cause,  but  not 
at  the  term  in  which  the  cause  was  actually 
tried. 

NOTE.— Sale— Implied  warranty  of  title— Record 
of  recovery  against  vendee  as  evidence  in  suit  against 
vendor. 

On  the  question  of  implied  warranty  of  title,  see 
full  discussion  in  note  to  Defreeze  v.  Trumper,  ante, 
274. 

Where  the  vendee  is  evicted  by  a  third  party,  who 
is  the  rightful  owner,  he  may  use  the  record  of  the 
recovery  as  evidence  in  a  suit  against  the  vendor, 
if  the  latter  has  had  notice  of  the  former  suit.  Bar- 
ney v.  Dewey,  13  Johns.,  224 ;  Brewster  v.  Country- 
man, 12  Wend.,  446.  But  see  Barinon  v.  Lithauer,  1 
Abb.  App.  Dec.,  99. 
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On  the  trial  of  the  present  cause,  the  record 
of  the  recovery  against  the  plaintiff  by  Snow, 
in  the  former  cause,  was  received  in  evidence. 
The  defendant  proved  that  the  horse  in  ques- 
tion had  been  attached  by  him  in  Vermont, 
for  a  demand  against  the  plaintiff  in  the  other 
suit,  and  that  they  afterwards  agreed  to  meet 
and  adjust  their  accounts,  and  that  Snow 
offered  to  sell  the  horse  to  the  defendant  on 
certain  terms  ;  but  it  did  not  appear  that  the 
sale  was  actually  completed.  Evidence  was 
also  given  to  impeach  the  character  of  Snow. 

The  judge  charged  the  jury,  that  the  de- 
fendant, by  the  sale  of  the  horse,  warranted  it 
to  be  his  property  ;  and  that  it  was  his  duty, 
when  the  plaintiff  was  sued  by  Snow,  to  come 
forward  and  defend  the  suit,  as  it  appeared 
from  the  evidence  that  he  had  notice  of  the 
action  ;  that  the  record  of  the  recovery  of 
Snow  against  the  present  plaintiff,  though  not 
conclusive  evidence,  was  strong  evidence  of 
Snow's  right ;  that  if  the  jury  believed,  from 
the  whole  evidence,  that  the  horse  was,  not- 
withstanding, the  property  of  the  defendant, 
they  ought  to  find  for  the  defendant ;  but  it 
appeared  to  them  doubtful,  they  might  find 
for  the  plaintiff  the  amount  of  damages  and 
costs,  in  the  judgment  in  the  suit  by  Snow 
against  the  plaintiff.1  The  jury  found  a  ver- 
dict for  the  plaintiff  accordingly. 

Messrs.  Van  Vechten  and  Foot,  for  the  de- 
fendant, now  moved  for  a  new  trial :  1.  Be- 
cause the  verdict  was  against  evidence  ;  and, 
2.  For  the  misdirection  of  the  judge. 

*The  record  was  not  proper  evidence  [*&  19- 
as  to  the  right  of  the  parties  in  this  suit ;  but  if  it 
were  evidence  as  to  the  right  of  property,  it 
was  not  so  in  regard  to  damages.  To  entitle 
the  plaintiff  to  produce  it  in  evidence,  he 
ought  to  have  proved  not  only  that  the  de- 
fendant had  notice  of  the  former  suit,  but 
notice,  also,  of  the  time  when  the  cause  was 
actually  tried.  It  was  the  duty  of  the  plaint- 
iff, at  that  court,  when  he  found  the  defend- 
ant was  not  there,  to  have  moved  for  a  post- 
ponement of  the  trial,  and  not  have  suffered 
the  cause  to  have  proceeded  without  any  testi- 
mony on  his  part.  The  least  he  ought  to  have 
done  was  to  inquire  of  the  defendant  as  to  the 
means  of  defense,  and  had  given  him  due 
notice  to  be  prepared.  Having  been  so 
negligent  of  the  defense,  he  ought  to  suffer 
the  loss.  That  the  case  was  doubtful,  was  not 
a  sufficient  reason  for  the  jury  to  find  for  the 
plaintiff. 

Mr.  Shepherd,  contra.  If  the  record  was 
improper  evidence,  it  ought  to  have  been  ob- 
jected to  at  the  time  of  the  trial.  It  is  now  too 
late ;  but,  in  fact,  it  did  relate  to  the  same 
subject,  and  it  is  to  be  presumed  that  the  jury 
in  that  suit  gave  their  verdict  on  sufficient 
evidence.  There  was  sufficient  ground  for  the 
jury  to  infer  that  the  defendant  had  notice 
of  the  trial  of  the  cause.  As  be  attended  one 
court,  he  was  bound  to  ascertain  the  time  when 
the  next  court  was  to  sit,  and  to  have  been 
prepared  to  make  a  defense. 

Per  Curiam.  The  record  was  proper  evi- 
dence, for  without  it  the  plaintiff  could  not 
have  shown  a  legal  eviction.  The  first  notice 


1.— Armstrong  v.  Percy,  5  Wend.  Rep-,  535. 
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given  to  the  defendant  of  the  other  suit  brought 
against  the  plaintiff  for  the  horse  was  sufficient; 
and  he  was  bound  to  know  all  the  subsequent 
proceedings,  without  a  special  notice  of  the 
time  every  subsequent  court  was  to  be  held. 
There  was  no  misdirection  by  the  judge  ;  and 
we  are  of  opinion  that  the  plaintiff  is  entitled 
to  a  judgment. 

Judgment  for  the  plaintiff. ' 

Cited  in— 6  Johns.,  159;  13  Johns.,  226;  19  Johns., 
296;  5  Wend.,  640;  12  Wend.,  311;  15  Wend..  427;  24 
Wend.,  103 ;  4  Cow..  345 ;  5  Donio,  186 ;  34  N.  Y.,  839 ; 
37  N.  Y.,  299;  6  Barb.,  496 ;  18  Barb.,  11 ;  3  Lans.,  275. 


5 2O*]     *PERRY  t>.    WEYMAN. 

Practice  in  Justice's  Court. 

If  the  justice  before  whom  a  cause  is  tried  is  sworn 
as  a  witness,  and  the  oath  be  administered  to  him  by 
another  justice,  it  is  illegal. 

ON  certioi'ari  from  a  justice's  court.  The 
errors  assigned  were,  1.  That  the  justice 
refused  to  admit  evidence  of  the  payment,  on 
the  part  of  the  defendant  below.  2.  That  the 
justice  before  whom  the  cause  was  tried,  was 
sworn  by  another  justice,  as  witness  in  the 
cause. 

Mr.  Weston  for  the  plaintiff  in  error. 
Mr.  Foot,  contra. 

Per  Curiam.  The  act  is  positive  that  the 
justice,  or  court,  that  is,  the  justice  before 
whom  the  cause  is  tried  must  administer  the 
oath  to  the  witnesses.  The  oath  administered 
by  the  other  justice  was  extrajudicial  and  im- 
proper. 

Judgment  reversed. 
Cited  in— 11  Barb.,  514. 


JACKSON,  ex  dem.  THE  PEOPLE,  v.  SNYDER. 

Conviction    Under  Forfeiture  of  Estates  Act — 
What  Constitutes. 

The  judgment  of  conviction  under  the  Act  for 
the  forfeiture  of  estates,  &c.,  is  considered  as  the 
conviction;  and  where  such  judgment  had  been 
rendered  in  1781,  but  the  record  was  not  sig-ned  un- 
til July,  1783,  it  was  held  that  the  conviction  was 
srood,  and  not  within  the  provisions  of  the  Treaty  of 
Peace  with  Great  Britain. 

THIS  was  an  action  of  ejectment.  On  the 
trial  of  the  cause,  the  record  of  the  con- 
viction of  the  attainder  of  Francis  Pfister, 
under  whom  the  lessors  of  the  plaintiff  claimed 
title,  was  produced,  and  it  appeared  that  the 
judgment  was  signed  the  14th  July,  1783.  It 
•was  objected,  on  the  part  of  the  defendant, 
that  as  the  roll  was  signed  subsequent  to  the 
preliminary  treaty  between  Great  Britain  and 
the  United  States,  it  was  not  competent  evi- 
dence ;  but  the  objection  was  overruled,  and 
a  verdict  found  for  the  plaintiff.  It  appeared 
from  the  record  that  the  judgment  of  convic- 

1.— See  4  Dallas,  436.  note. 
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tion  had  been  rendered  in  July  Term,  1781, 
though  the  record  was  not  signed  at  that  time. 

Messrs.  Van  Vechten  and  Foot,  for  the  de- 
fendant, now  moved  to  set  aside  the  verdict, 
on  the  ground  that  the  record  of  conviction 
was  signed  after  the  Treatv  of  Peace.  They 
contended  that  the  conviction  could  only  take 
effect  from  the  time  the  record  was  signed, 
and  that,  as  the  people  claim  under  their  con- 
viction, they  must  fail  in  making  out  a  title. 

*Mr.  WoodwortJt,  Attorney-General,  [*52J 
contra.  The  conviction  was  complete,  and 
took  effect  at  the  time  the  judgment  was  ren- 
dered, and  without  signing  the  record.  The 
forfeiture  takes  place  immediately  on  convic- 
tion, and  the  person  convicted  is  thereby  de- 
vested  of  his  property.  (Laws  of  N.  Y.,  Green- 
leaf's  ed.(  Vol.  I.,  p.  28,  sec.  5  ;  2Caines,  164, 
Jackson  v.  Prewst.) 

Per  Curiam.  The  only  question  is,  what  is 
to  be  considered  as  a  conviction  ?  We  are 
clearly  of  opinion,  that  the  judgment  of  con- 
viction rendered  by  the  court  in  1781  must  be 
deemed  the  conviction,  and  being  prior  to  the 
preliminary  articles  of  peace,  the  title  in  the 
property  forfeited  became  vested  in  the  people. 

Judgment  for  the  plaintiff  * 


STEEVENS  AND  WATERS 

v. 

CLANCEY,  Assignee  of  the  Sheriff  of  Mont- 
gomery. 

Bailbond,  Form  of. 

If  in  a  bailbond,  the  suit,  court,  and  place  of  the 
defendant's  appearance  are  set  forth  substantially, 
it  is  sufficient. 

Citation— 2  Saund.,  60,  a.  b. 

THIS  cause  came  before  the  court  on  the 
return  to  a  writ  of  error  to  the  Court  of 
Common  Pleas  of  the  County  of  Montgomery. 
The  present  defendant  in  error  brought  his 
action  against  one  of  the  plaintiffs  in  error,  in 
the  court  below,  on  a  bailbond.  The  declara- 
tion stated,  that  whereas,  &c.,  the  plaintiff 
had  sued  out  of  the  Court  of  Common  Pleas 
of  the  said  county,  before  the  judges,  &c.,  the 
said  court  then  being  held  at  Johnstown,  in 
said  county,  a  certain  writ,  &c.  It  then  stated 
the  arrest,  and  that  the  defendants  became  bail 
to  the  sheriff,  and  executed  a  bailbond  with 
a  condition  that  the  defendant  Steevens  should 
appear  before  the  judges  and  assistant  justices 
of  the  Court  of  Common  Pleas,  to  be  held  at 
the  court-house,  in  Johnstown,  on  the  second 
Tuesday  in  June  then  next,  &c.,  and  then  avers 
the  breach,  &c.,  that  the  defendant  did  not 
appear  according  to  the  exigency  of  the  writ, 
and  according  to  the  form  and  effect  of  the 
condition  of  the  said  obligation,  &c.  The  de- 
fendants below  demurred  to  the  declaration, 
and  assigned  for  causes  of  demurrer,  1.  That 
the  declaration  did  not  sufficiently  set  forth  at 
what  court  the  defendant  was  to  appear  and 


2.— See  3  Johns.  Rep.,  151. 
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answer,  &c.  2.  That  it  did  not  appear  at 
which  of  the  courts  of  common  pleas  the  de- 
fendant was  bound  to  appear,  &c.  The  court 
below  overruled  the  demurrer,  and  gave  judg- 
ment for  the  plaintiff. 

522*J  *Mr.  Van  Vechten,  for  the  plaintiff 
in  error.  1.  As  the  statute  prescribes  the 
style  of  the  court,  this  ought  to  be  strictly 
followed.  The  place  appointed  for  holding 
the  court  is  at  the  court-house  in  Johnstown. 
The  bailbond  must  be  taken  in  the  form  of 
the  writ,  and  if  not  pursuant  to  the  form  pre- 
scribed by  the  act,  it  is  void. 

2.  The  allegation  of  the  breach  does  not 
state  that  the  defendant  was  to  appear  before  a 
court,  but  merely  to  appear  before  the  justices, 
<fcc.     The  words  "according  to  the  exigency 
of  the  writ"  will  not  help  this  defect. 

3.  There  is  not  sufficient  certainty  as  to  the 
place  ;  it  ought  to  have  been  averred  that 
Johnstown  was  in  Montgomery  County,  for 
there  are  other  towns  in  different  counties  of 
that  name. 

Mr.  Hildreth.  contra.  The  averment  that 
the  party  was  to  appear  before  the  justices, 
and  at  the  place  mentioned  in  the  act  where 
the  court  was  to  be  held,  was  sufficient.  The 
defendant  is  bound  to  appear  according  to  the 
exigency  of  the  writ.  (2  Show.,  51,  52.)  The 
bail  ought  to  look  at  the  writ,  to  know  for 
what  he  undertakes.  The  bailbond  need  not 
be  precisely  accurate  and  formal  ;  it  is  suffi- 
cient if  it  substantially  appear  in  what  suit, 
and  at  what  place  the  defendant  is  to  appear. 
All  the  rest  may  be  supplied  by  legal  intend- 
ment.  (2  Levinz,  123  ;  6  Mod.,  237.) 

Per  Curiam.  The  bailbond  was  sufficiently 
descriptive  and  certain  as  to  the  court  and 
place  of  the  defendant's  appearance.  The  law 
only  requires  that  they  should  be  substantially 
set  forth  in  the  bailbond.  (2  Saunders,  60, 
a,  b,  and  the  cases  cited  in  the  notes.)  We 
think  that  the  declaration  was  certain  enough, 
as  to  the  court  at  which  the  defendant  was  to 
appear,  and  these  were  all  the  causes  of  de- 
murrer on  which  the  judgment  was  given  in 
the  court  below. 

Judgment  affirmed. 


LIVINGSTON  v.  DELAFIELD. 

Marine  Insurance.  1.  Representation* — Con- 
cealment. 2.  Written  Order  for  Insurance — 
Verbal  Communication  of  Contents — Evidence. 

In  effecting1  a  policy  of  insurance,  the  broker 
stated  to  the  insurers  that  the  vessel  was  expected 
to  sail  the  latter  end  of  September,  or  the  beginning 
of  October.  On  the  morning1  of  the  day  on  which 
the  policy  was  effected,  a  vessel  arrived,  bringing 
information  that  the  vessel  insured  had  sailed  about 
the  3d  of  October,  which  news  was  not  communi- 
cated to  the  insurers.  The  court  refused  to  grant  a 
new  trial  on  the  ground  of  its  being  a  concealment 
of  a  material  fact,  after  the  verdict  of  a  second  jury 
in  favor  of  the  plaintiff.  A  written  order  for  insur- 
ance was  laid  before  the  insurers  by  the  broker, 
who,  at  the  same  time,  verbally  communicated  to 
them  the  facts  said  to  be  contained  in  the  order.  It 
was  held  that  the  broker  might  give  evidence  of  his 
verbal  communication,  without  producing  the  order 
itself. 

THIS  was  an  action  on  a  policy  of  insur- 
ance on  the  ship  Eliza,  at  and  from  Ja- 
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maica  to  New  York,  valued  at  *$8,000.  [*523 
The  cause  was  tried  at  the  New  York  sittings, 
the  19th  December,  1805,  before  Mr.  Justice 
Livingston. 

The  Eliza  was  a  British  vessel,  and  sailed 
from  Jamaica  the  25th  of  September,  1801,  on 
her  voyage  to  New  York,  and  foundered  at 
sea  in  a  gale  of  wind  on  the  25th  of  October. 
The  policy,  interest  and  abandonment  were 
admitted.  The  policy  in  question  was  opened 
on  the  16th  of  November,  by  the  broker,  at  a 
premium  of  6  per  cent,  and  $ 2,000  were  un- 
derwritten, being  all  that  was  then  ordered. 
The  policy  was  again  opened  on  the  18th  of 
November,  about  12  o'clock,  when  the  defend- 
ant and  two  other  insurers  subscribed,  and 
another  was  about  to  subscribe,  when  the  news 
of  the  loss  of  the  vessel  was  announced.  The 
order  for  insurance  was  given  to  the  broker 
by  the  agent  of  the  plaintiff,  who,  about  10 
o'clock  in  the  morning  of  the  18th  of  Novem- 
ber, was  advised  by  the  broker  to  have  a  larger 
sum  insured,  as  the  vessel  would  soon  be  con- 
sidered as  out  of  time  ;  and  he  then  requested 
the  broker  to  get  $3,000  more  insured.  It  ap- 
peared that  a  vessel  had  arrived  on  the  morn- 
ing of  the  18th  of  November,  in  35  days  from 
Jamaica,  the  captain  of  which  informed  the 
agent  of  the  plaintiff  that  the  Eliza  had  sailed 
from  Jamaica  about  the  3d  of  October,  but 
could  give  no  further  information  concerning 
her.  The  broker,  being  called  as  a  witness, 
swore  that  he  received  a  written  order  for  the 
insurance  from  the  agent  of  the  plaintiff,  men- 
tioning the  time  of  the  vessel's  sailing,  which 
was  shown  to  the  underwriters,  who  subscribed 
the  policy  on  the  16th,  and  also  to  those  who 
subscribed  on  the  18th  of  November.  That 
he  delivered  this  order,  with  the  other  prelimi- 
nary proofs,  to  the  defendant,  who  soon  after 
returned  them  to  the  witness,  who  delivered 
them,  a  day  or  two  after,  to  the  agent  of  the 
plaintiff,  but  he  did  not  examine  the  papers 
when  they  were  so  returned,  to  see  if  the  order 
was  among  them  ;  though  he  had  since  exam- 
ined them,  but  could  not  find  it.  He  said  that 
it  was  usual  to  intrust  the  papers  with  the  in- 
surers, and  that  they  were  generally  returned 
all  together.  Notice  had  been  given,  on  the 
part  of  the  plaintiff,  to  the  defendant,  to  pro- 
duce the  order  ;  but  on  its  being  called  for, 
*he  denied  that  it  was  in  his  posses-  [*524 
sion  The  plaintiff's  counsel  then  asked  the 
witness  to  state  the  contents  of  the  written 
order  ;  but  this  was  objected  to  on  the  part  of 
the  defendant,  and  overruled  by  the  judge. 
The  witness  was  then  asked  whether  he  did 
not  communicate  verbally  to  the  underwriters 
what  was  contained  in  the  written  order.  This 
being  objected  to,  the  judge  ruled  that  the 
witness  might  answer  as  to  any  verbal  com- 
munications to  the  defendant,  concerning  the 
time  of  the  vessel's  sailing,  though  it  had  been 
reduced  to  writing  and  shown  to  them.  The 
witness  then  said  that  he  always  laid  before 
the  underwriters  the  order  of  insurance  with 
the  policy  ;  that  some  looked  at  them,  and 
some  of  them  did  not  ;  that  they  frequently 
asked  him  as  to  the  contents  of  the  order,  and 
he  answered  them  according  to  the  order  ;  that 
he  had  no  doubt  that  he  had  done  so  in 
this  case,  and  that  he  communicated  to  the 
underwriters  on  the  16th  of  November,  that 
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the  Eliza  was  expected  to  sail  about  the  last  of 
September,  or  the  beginning  of  October  ;  and 
that  he  communicated  the  same  information 
to  those  who  underwrote  on  the  18th  of  No- 
vember, because  it  was  his  general  practice  to 
communicate  to  them  verbally  what  was  con- 
tained in  the  written  order  of  insurance.  The 
premium  was  an  ordinary  premium  for  a  vessel 
not  out  of  time.  The  agent  of  the  plaintiff 
did  not  mention  to  the  broker  the  fact,  that  a 
vessel  had  arrived  on  the  morning  of  the  18th 
of  November,  bringing  information  that  the 
Eliza  sailed  about  the  3d  of  October,  nor  was 
that  fact  communicated  to  the  underwriters. 
It  appeared,  from  the  evidence  of  the  broker 
and  several  insurers,  who  were  examined,  that 
a  vessel  which  has  been  out  from  Jamaica  45 
days  would  be  considered  as  out  of  time,  and 
a  higher  premium  than  ordinary  would  be  de- 
manded in  such  case.  Other  witnesses  testified 
that,  generally  speaking,  a  vessel  which  has 
been  out  from  Jamaica  45  days  would  be  con- 
sidered out  of  time,  but  that  it  often  depended 
on  the  course  of  the  winds,  and  of  voyages 
during  the  season  ;  that  different  insurers  made 
very  different  calculations  as  to  premiums, 
according  to  their  different  views  of  circum- 
stances. It  appeared  that,  from  the  1st  to  the 
525*]  19th  of  November,  *different  vessels 
had  arrived  at  New  York  from  Jamaica,  with 
various  passages,  from  29  to  45  days. 

The  judge  charged  the  jury  that  it  was  the 
duty  of  the  agent  of  the  plaintiff  to  have  com- 
municated to  the  underwriters,  on  the  18th  of 
November,  the  information  brought  by  the 
vessel  which  had  arrived  that  morning,  as  to 
the  time  when  the  Eliza  sailed  :  but  that  the 
materiality  of  such  communication  was  a 
question  of  fact,  which  the  jury  were  to  de- 
termine. The  jury  found  a  verdict  for  the 
plaintiff. 

A  motion  was  now  made  to  set  aside  the 
verdict,  and  fora  new  trial,  on  the  following 
grounds.  1.  That  the  testimony  of  the  broker 
that  he  communicated  to  the  defendant,  which 
was  contained  in  a  written  paper,  was  incom- 
petent and  inadmissible,  as  the  paper  was  not 
produced,  nor  proved  to  be  in  the  possession 
of  the  defendant.  2.  That  the  material  in- 
formation received  by  the  agent  of  the  plaintiff 
was  concealed,  and  not  communicated  to  the 
defendant.  3.  That  the  verdict  was  against 
evidence. 

Mr.  Harison,  for  the  defendant.  1.  The 
testimony  permitted  to  be  given  by  the  broker, 
in  this  case,  is  against  the  established  rules  of 
evidence.  He  did  not  pretend  to  recollect  any- 
thing but  what  was  contained  in  the  written 
order  for  insurance.  The  papers  had  been 
returned  by  the  defendant  to  the  plaintiff,  in 
the  usual  course  of  business,  and  it  was,  there- 
fore, a  fair  presumption  that  the  order  in  ques- 
tion had  been  returned  and  was  in  possession 
of  the  plaintiff's  agent,  or  at  least  that  it  was 
not  in  the  possession  of  the  defendant.  Any 
parol  evidence  of  its  contents  was,  therefore, 
inadmissible,  and  was  properly  overruled  by 
the  judge.  For  if  the  witness  be  allowed  to 
state  his  verbal  communications  of  that  order, 
when  his  recollection  is  entirely  founded  on 
the  perusal  of  the  order  itself,  it  amounts  pre- 
cisely to  the  same  thing  as  giving  parol  evi- 
dence of  the  contents  of  a  written  paper,  in 
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the  possession  of  the  plaintiff  himself,  and 
which  ought  to  have  been  produced.  The 
witness  states  his  recollection,  too,  with  some 
doubt,  as  derived  rather  from  the  course  of 
his  business  than  from  actual  knowledge  of 
what  took  place.  In  this  way,  a  very  salutary 
and  well  *established  rule,  that  in-  [*52O 
ferior  evidence  shall  not  be  received  when 
higher  and  better  proof  is  in  the  possession  of 
the  party,  will  be  easily  evaded. 

2.  In  contracts  of  insurance  the  utmost  good 
faith  is  required.  Every  circumstance  in  the 
knowledge  of  the  assured,  which  can  in  any 
degree  influence  the  mind  of  the  insurer  in  de- 
termining on  the  premium,  or  whether  he  shall 
underwrite,  ought  to  be  fully  disclosed.  (Mar- 
shall, 348.)  For  this  purpose,  no  circumstance 
can  be  more  material  than  the  time  of  the  ves- 
sel's sailing.  This  vessel  did,  in  fact,  sail  on 
the  25th  of  September  ;  the  information  given 
to  the  underwriters  was  that  she  was  expected 
to  sail  about  the  latter  end  of  September,  or 
beginning  of  October.  Now,  in  the  morning 
of  the  18th  before  the  defendant  underwrote 
the  policy,  a  vessel  had  arrived,  bringing  intel- 
ligence of  her  having  actually  sailed.  The 
expectation  of  the  time  of  a  vessel's  sailing, 
which  is  always  uncertain,  and  generally  later 
than  the  day  mentioned,  would  furnish  a  very 
different  ground  of  calculation  to  the  insurer 
than  a  positive  knowledge  that  she  had  sailed 
on  a  particular  day.  (M'Aridrew  v.  Bell,  1  Esp. 
N.  P.  Cas.,  373.)  The  information  which  has 
been  withheld  is  clearly  material  ;  and  when 
connected  with  the  fact  of  the  insurance  being 
ordered  after  it  was  received,  and  with  the 
other  suspicious  circumstances  in  this  case,  the 
jury  were  bound  to  find  a  verdict  for  the  de- 
fendant. The  materially  of  a  communication 
ought  not  to  be  considered  as  a  mere  question 
of  fact.  The  jury  have  exceeded  the  bounds 
of  reasonable  discretion  in  deciding  that  it 
was  not  material,  and  against  all  the  evidence 
before  them.  It  is  therefore  a  case  very 
strongly  entitled  to  the  interposition  of  the 
court,  in  the  exercise  of  their  powers  in  grant- 
ing new  trials,  and  to  prevent  that  injustice 
which  may  be  done  by  the  erroneous  or  pre- 
cipitate decisions  of  juries. 

Mr.  Johnson,  contra.  1.  The  true  object  of 
inquiry  was,  what  information  had  been  given 
to  the  defendant,  as  to  the  time  of  the  vessel's 
sailing,  that  might  influence  his  mind  in  ad- 
justing the  terms  of  the  contract.  If  the 
broker  did  verbally  communicate  the  fact, 
such  communication  was  altogether  independ- 
ent of  the  written  order,  and  it  was  proper 
*for  the  witness  to  state  it,  If  the  de-  [*527 
fendant  wished  to  show  that  the  verbal  commu- 
nication varied  from  the  written  order,  or  if  he 
wished  to  avail  himself  of  that  writing,  he  ought 
to  have  given  notice  to  the  plaintiff  to  produce 
it.  No  rule  of  evidence  has  been  violated  in 
this  case.  To  give  parol  evidence  of  a  verbal 
order,  made  at  the  same  time  with  a  written 
order,  is  not  giving  parol  evidence  of  the  con- 
tents of  a  written  paper.  They  are  contem- 
poraneous, but  distinct  communications, 
though  thev  may  be  of  the  same  nature.  To 
allow  proof  to  be  given  of  the  one,  is  not  giv- 
I  ing  evidence  of  the  other. 

2.  There  is  no  doubt  that  good  faith  is 
!  essential  to  every  contract,  and  that  it  is  a 
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vital  principle  in  the  contract  of  Insurance. 
Questions  of  actual  fraud,  or  of  the  violation 
of  good  faith,  are,  with  great  propriety,  left 
to  the  decision  of  the  jury,  who  can 
judge  from  a  full  view  of  every  circum- 
stance, unembarrassed  by  technical  or  artifical 
rules.  From  the  testimony  in  this  case,  it  is 
evident  that  the  insurers  must  have  made  their 
calculation  on  the  information  that  the  vessel 
was  to  sail  about  the  first  of  October.  The  in- 
formation alleged  to  be  withheld  was,  that  the 
vessel  sailed  about  the  third  of  October.  No 
particular  day  was  mentioned.  Both  were 
substantially  the  same  ;  the  information  con- 
cealed does  not  vary  from  what  was  before 
communicated  ;  and  if  it  could  have  had  any 
effect,  it  would  have  been  to  diminish,  rather 
than  to  increase  the  premium.  Is  it  the  con- 
cealment of  a  fact,  that  the  insurer  did  not 
know,  nor  had  any  opportunity  of  knowing, 
nor  any  reason  to  suspect  ?  The  arrival  of 
every  vessel  is  regularly  entered  at  the  place 
where  the  insurers  keep  their  office,  and  the 
fact  was  as  likely  to  be  known  to  them  as  to 
the  assured.  Here  is  neither  a  suggestio  falsi, 
nor  a  suppresio  veri,  unless  it  be  deemed  a  sup- 
pression of  truth  not  to  communicate  informa- 
tion of  a  fact  already  communicated  and 
known  to  the  party.  Whether  the  information 
received  by  the  agent  of  the  plaintiff,  on  the 
morning  of  the  18th  of  November,  was  mate- 
rial ;  and  whether  such  material  circumstance 
was  fraudulently  concealed  from  the  defend- 
ant, were  questions  on  which  it  was  the 
528*]  peculiar  *province  of  the  jury  to  de- 
cide ;  for  they  have  always  been  considered  as 
questions  of  fact,  not  of  law.  After  two  trials 
in  this  cause,  and  two  successive  verdicts  in 
favor  of  the  plaintiff,  will  the  court  now  say 
that  the  jury  have  made  an  erroneous  conclu- 
sion from  the  evidence  before  them  ?  (See  S. 
C.,8  Caines,  49.) 
JOHNS.  REP.,  1. 


Per  Curiam.  The  evidence  of  the  broker, 
of  what  he  communicated  verbally  to  the  de- 
fendant, was  admissible.  It  was  not  evidence 
of  a  written  order  laid  before  the  insurers,  but 
of  a  distinct  verbal  communication  made  at 
the  same  time ;  it  does  not,  therefore,  come 
within  the  rule  that  parol  evidence  is  not  to  be 
given  of  the  contracts  of  a  written  paper. 
Whether  the  information  brought  by  the  ves- 
sel which  arrived  on  the  morning  of  the  18th 
of  November  was  a  material  circumstance, 
was  a  question  of  fact  that  the  jury  were  to 
decide.  As  they  have  decided  upon  it,  we  are 
not  disposed  to  disturb  their  verdict,  especially 
after  two  juries  have  said  that  it  was  not 
material. 

Judgment  for  the  plaintiff.1 
Cited  in— 12  Johns.,  516. 
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SATURDAY,  August  16, 1806. 

ARDERED,  That  hereafter,  no  person,  not 
VJ  being  a  natural  born  or  naturalized  citizen 
of  the  United  States,  shall  be  admitted  as  an 
attorney  or  counselor  of  this  court. 

1.— In  the  case  of  Littledale  v.  Dixon  (4  Bos.  & 
Pull.,  151),  the  Court  of  C.  B.  said,  that  how  far  the 
circumstance  concealed  was  material,  was  a  fact 
for  the  jury  to  decide.  And  in  Willes  v.  Glover  (4 
Bos.  &  Pull.,  14),  Mansfield,  Ch.  J.,  considered  the 
materiality  of  the  concealment  a  question  of  fact 
for  the  decision  of  a  jury. 

It  has  been  held  that  what  is  reasonable  notice  to 
an  indorser  is  a  question  compounded  of  law  and 
facts,  and  Lord  Kenyon  (5  East,  14,  note)  and  Lord 
Ellenborough  (6  East,  4)  left  it  to  the  jury.  See, 
also,  1  Schoales  v.  Lefroy,  461 ;  1  Campb.  N.  P.,  248. 
S.  P. 
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IN  THE 


Court  for  the  Trial  of  Impeachments 


AND 


CORRECTION  OF  ERRORS^ 


STATE   OF  NEW  YORK. 


FEBRUARY  TERM,  1806. 


SAMUEL  BEBEE  AND  AUGUSTUS  DIG- 
GINS,  WILLIAM  KIBEE  AND  WILLIAM 
HOWARD  Executors  of  the  last  Will  and 
Testament  of  WILLIAM  BARLOW,  Deceased, 
Appellant*, 

v. 

THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  BANK  OF  NEW  YORK, 
Respondents. 

1.  Satisfaction  of  Judgment — Second  Judgment 
by  Another —  Vacation  of  Satisfaction  of  First 
— Ground  of  Fraud — Second  Judgment  Prior 
Lien.  2.  Appeal  from  Interlocutory  Order 
— Judgment  on  Merits. 

E.  gave  a  bond  and  warrant  of  attorney  to  W., 
who  entered  up  judgment  thereon  against  E.  in  the 
Supreme  Court.  W.  assigned  the  judgment  to  O. 
to  secure  the  payment  of  a  debt ;  0.  assigned  it  to 
R..  who  again  assigned  it  to  N.,  E.  having  paid  the 
whole,  or  nearly  the  whole  amount  of  the  judgment 
to  W.,  he  acknowledged  satisfaction.  The  day  after 
the  satisfaction  had  been  acknowledged,  B.  and  B. 
finding  the  judgment  against  E.  regularly  satisfied, 
lent  him  a  sum  of  money,  and  took  a  bond  and 
warrant  of  attorney,  on  which  he  entered  up  judg- 
ment against  E.  in  the  same  court.  N.  afterwards 
applied  to  the  Supreme  Court  to  have  the  satisfac- 
tion acknowledged  by  W.,  on  the  first  judgment, 
vacated  on  the  ground  of  fraud.  The  court  ordered 
the  satisfaction  to  be  vacated,  and  the  judgment  to 
be  restored;  and  thereupon  N.  took  out  a  fieri  facias 
on  that  judgment,  which  was  levied  on  the  estate  of 
E.  B.  B.  then  filed  a  bill  in  chancery  against  N.  and 
others  for  relief,  and  to  obtain  restitution  of  the 
money  levied  on  the  execution,  and  in  the  hands  of 
N.  On  an  appeal  from  an  interlocutory  order  of 
the  Chancellor  in  that  cause,  it  was  held  that  E. 
having  paid  W.  the  amount  of  the  first  judgment 
before  notice  of  the  assignment,  and  the  same  hav- 
ing been  satisfied  on  the  record,  at  the  time  the 


second  judgment  was  entered  up,  the  latter  was  en- 
titled to  a  priority,  notwithstanding  the  subsequent 
vacatur  of  the  satisfaction  entered  on  the  first ;  and 
the  money  levied  on  the  first  judgment,  in  favor  of 
W.,  was  ordered  to  be  paid  to  B.  B.  On  on  appeal 
from  an  interlocutory  order  of  the  Court  of  Chan- 
cery, this  court  will  give  judgment  on  the  merits  of 
the  cause,  if  the  aame  be  brought  before  them. 

Citations— Mitf.,  38 ;  2  Mod.,  91, 92 ;  1  Ves.,  Jun.,  249 ; 
8  Vern.,  192 : 1  Eq.  Abr.,  45 ;  1  Ves.,  Jun.,  134 ;  1  Atk., 
451 ;  3  P.  Wms.,  289 ;  1  Bro.,  93 ;  4  Bro.,  472 ;  3  Johns. 
Cos.,  185 ;  1 T.  H.,  298 ;  8  T.  R.,  379 ;  2  Vern.,  384 ;  2 
Fonb.,  153 ;  Arnb.,  313 ;  2  Ves.,  553 ;  2  Ch.  Cos.,  214 ;  2 
Atk.,  228 ;  Hindes'  Prac.,  17 ;  2  Mod.,  91 ;  Mitf.  PL, 
38;  2  Fonb.,  151,  152;  3  Bro.,  264;  2  Ves.,  Jun.,  454; 
3  Ves.,  Jun.,  222;  Mitf.  PL,  40;  1  Bro.,  341 :  Peakes' 
Ev.,  93 ;  1  T.  R.,  163 ;  4  T.  R.,  17  ;  4  Atk.,  401 ;  2  Ves.. 
223;  2  Ves..  284. 

THIS  cause  came  before  the  court,  on  an  ap- 
peal from  an  interlocutory  order  of  the 
Court  of  Chancery. 

The  following  are  the  material  facts  which 
appeared  in  the  case  :  On  the  15th  of  June, 
1800,  Joseph  Eden,  in  order  to  indemnify  John 
Wardell,  a  broker,  in  the  city  of  New  York, 
*against  certain  indorsements  which  [*53O 
he  had  made  on  notes  of  J.  Eden,  and  to 
secure  the  payment  of  moneys  lent  to,  J.  Eden, 
executed  a  bond  in  the  penal  sum  01  $100,000, 
conditioned  for  the  payment  of  $50,000,  with 
a  warrant  of  attorney  to  confess  judgment 
thereon.  On  the  8th  July,  1800,  by  virtue  of 
the  warrant  of  attorney,  a  judgment  was  en- 
tered up  in  the  Supreme  Court,  in  the  name  of 
the  said  Wardell,  against  J.  Eden.  In  order 
to  secure  Nathaniel  Olcott,  another  broker  in 
the  city  of  New  York,  the  payment  of  certain 
moneys  lent  by  him  to  Wardell,  the  latter  as- 
signed to  him  the  "judgment  thus  entered 
against  J.  Eden.  In  July  and  August,  1800, 


•By  the  32d  article  of  the  constitution  of  the  State  of  New  York,fthis  court  is  directed  to  consist  of  the 
President  of  the  Senate,  for  the  time  being,  and  the  Senators,  Chancellor,  and  the  judges  of  the  Supreme 
Court,  or  the  major  part  of  them.  When  an  impeachment  is  prosecuted  against  the  Chancellor,  or 
either  of  the  judges  of  the  Supreme  Court,  the  functions  of  the  person  impeached  are  suspended 
until  his  acquittal.  When  there  is  an  appeal  from  a  decree  in  equity,  the  Chancellor  is  required  to  in- 
form the  court  of  the  reasons  of  his  decree,  but  he  has  no  voice  in  the  final  sentence.  If  the  cause  be 
brought  before  the  court  by  writ  of  error  on  a  question  of  law,  on  a  judgment  of  the  Supreme  Court, 
the  judges  of  the  court  must  assign  their  reasons  for  such  judgment,  but  have  no  voice  in  its  affirm- 
ance or  reversal. 
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J.  Eden  paid  to  Wardell  all  the  money  due  on 
the  judgment,  except  about  $467,  which  was 
paid  the  6th  of  October,  1800,  and  on  the  10th 
of  October,  1800,  Wardell  acknowledged  satis- 
faction of  the  judgment. 

About  the  24th  July,  1800,  Wardell  and  Ol- 
cott  settled  their  accounts  together,  when  the 
former  was  indebted  to  the  latter  about  $25,- 
000,  for  which  he  gave  the  three  promissory 
notes,  payable  in  80,  60,  and  90  days,  which 
were  soon  after  transferred  by  Olcott,  and 
have  since  been  paid,  except  the  sum  of  $1,- 
200,  due  on  one  of  them.  On  Jie  llth  of  Oc- 
tober, 1800,  Joseph  Eden  and  Medcef  Eden, 
his  brother,  executed  to  William  Barlow,  now 
deceased,  a  bond,  in  the  penal  sum  of  $40,000, 
conditioned  to  pay  $20,000,  and  a  warrant  of 
attorney  to  confess  judgment  thereon  ;  upon 
which  bond,  by  virtue  of  the  warrant  of  at- 
torney, a  judgment  was  entered  up  in  the 
Supreme  Court.  The  appellants  stated,  in 
their  bill  in  the  court  below,  that  they  were 
jointly  interested  in  the  judgment,  and  had 
never  received  any  satisfaction  on  it ;  and  that 
the  money  on  which  the  judgment  of  Barlow 
was  founded,  was  loaned  to  Joseph  Eden, 
after  the  satisfaction  of  the  judgment  of  War- 
dell against  Eden  had  been  regularly  acknowl- 
531*]  edged  ;  *this  money  consisted,  accord- 
ing to  the  testimony  of  J.  Eden,  of  $8,000  in 
cash  and  $12,000  in  notes  and  checks. 

The  respondents,  in  their  answer  in  the 
court  below,  stated  that  Olcott,  by  fraud  and 
imposition,  induced  one  of  the  tellers,  em- 
ployed in  the  bank,  named  Roe,  to  pay  cer- 
tain checks  drawn  by  Olcott,  on  their  cashier, 
to  the  amount  of  $120,000,  at  a  time  when  Ol- 
cott had  no  money,  or  a  very  trifling  sum,  in 
the  bank.  To  secure  Roe,  and  to  indemnify 
him  in  part,  Olcott,  on  the  first  day  of  August, 
1800,  assigned  over  to  Roe  the  bond  and  judg- 
ment against  J.  Eden,  which  had  been  as- 
signed to  him  by  Wardell.  On  the  7th  of 
October,  1800,  Roe  (his  transactions  with  Ol- 
cott having  become  known)  assigned  over  to 
the  respondents  the  same  bond  and  judgment, 
and  on  the  9th  of  October,  1800,  they  gave  no- 
tice in  writing  of  this  assignment  of  Joseph 
Eden.  In  October,  1800,  the  respondents  ap- 
plied to  the  Supreme  Court  to  vacate  the  sat- 
isfaction acknowledged  by  Wardell  of  the 
judgment  against  J.  Eden,  on  the  ground  of 
fraud,  having  given  notice  of  the  application 
to  J.  Eden  and  his  attorney.  In  April  fol- 
lowing, the  Supreme  Court  ordered  the  satis- 
532*]  faction  to  be  vacated1  *and  thereupon 

1.— See  Wardell  v.  Eden*  (Coleman's  Cases,  137), 
where  the  facts  and  arguments  of  the  counsel  on 
this  application,  in  October  Term,  1800,  and  the  rule 
granted  de  bene  esse,  for  vacating  the  satisfaction, 
are  reported. 

In  January  Term,  1801,  a  motion  was  made  in  be- 
half of  the  Bank  of  New  York,  that  the  rule  for  va- 
cating the  satisfaction,  entered  de  bene  esse,  of  Oc- 
tober Term  preceding-,  should  be  made  absolute.  A 
motion  was  also  made  by  the  defendant  that  the 
judgment  should  be  set  aside,  or  that  an  issue 
should  be  awarded,  to  try  the  allegation  that  the 
bond  was  usurious,  or  at  least,  the  truth  and  valid- 
ity of  the  payments  made  to  the  plaintiff  on  the 
judgment  subsequent  to  the  assignment  to  Olcott. 

In  April  Term  following : 

KENT,  J.,  delivered  the  opinion  of  the  court  on 
both  motions.  1.  With  respect  to  the  first  motion, 
I  am  of  opinion  that  the  vacatur  of  satisfaction,  di- 

*See  Brooks  v.  Hunt,  17  Johns.,  487 ;  13  Johns.,  22. 
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the  respondents  caused  &  fieri  facias  to  be  is- 
sued on  the  judgment  against  the  estate  of  J. 
Eden,  on  which  the  sheriff  returned  that  he 
had  levied  $14,076.54,  and  nuUa  Ixma,  as  to  the 
residue  of  the  debt  and  damages. 

*One  of  the  witnesses  examined  in  [*533 
the  court  below  stated  that  when  he  gave  no- 
tice of  the  assignment  to  J.  Eden  on  the  9th 
October,  1800,  in  behalf  of  the  respondents, 
Eden  observed  that  he  had  paid,  during  the 
last  sixty  days  preceding,  $40,000  to  Wardell 
on  account  of  the  judgment ;  that  he  knew  of 
the  assignment  to  Olcott  at  the  time  it  was 
made,  and  supposed  it  was  intended  for  se- 
curity only  ;  but  Eden,  on  being  examined  as 
a  witness,  denied  that  he  had  received  any  no- 
tice of  the  assignment. 

*In  June,  1801,  Bebee  and  Barlow  [*534 
filed  their  bill.  Olcott,  who  had  become  a 
bankrupt,  and  his  assignees,  were  made  de- 
fendants to  the  bill,  and  answered  separately  ; 
but  after  filing  their  answers,  they  did  not, 
by  themselves,  or  otherwise,  appear  or  join  in 
any  of  the  subsequent  proceedings  of  the  cause 
on  the  part  of  the  respondents.  Barlow  after- 
wards died,  and  the  names  of  his  executors 
were,  by  an  order  of  the  court,  inserted  in 
the  bill  in  his  stead. 

In  May,  1803,  the  cause  was  brought  to  a 
hearing  before  His  Honor,  the  Chancellor,  who, 
in  August  following,  directed  a  trial  of  feigned 
issues  by  a  special  jury,  to  determine  whether 
Joseph  Eden  had  notice  of  the  assignment  of 
the  judgment  against  him  before  the  7th 
of  October,  1800,  and  what  payments  were 
made  by  him,  when,  and  to  whom,  on  such 
judgment  previous  to  his  receiving  such  no- 
tice. On  the  5th  of  July,  1804,  the  issues  were 
tried,  and  the  jury,  by  their  verdict,  found 
that  Joseph  Eden  had  no  notice  of  the  assign- 
ment of  the  judgment  against  him  on  or  before 
the  7th  of  October,  1800,  but  that  he  received 
notice  thereof  on  the  9th  of  October  1800,  and 
that  he  had  paid  Wardell  $50,000  on  such  judg- 
ment, previous  to  his  receiving  notice  of  such 
assignment.  At  the  trial  of  the  cause,  the  re- 
spondents offered  Olcott  as  a  witness,  but  he 
was  objected  to  by  the  counsel  for  the  com- 
plainants :  1.  Because  he  was  a  defendant  in 
the  suit  in  chancery,  and  no  measures  had 
been  taken  to  have  his  name  struck  out  of  the 
bill,  or  for  his  examination  as  a  witness,  sav- 
ing all  just  exceptions.  2.  Because,  though 
discharged  as  a  bankrupt,  he  was  interested 
in  the  cause,  as  his  evidence  would  tend  to.  in- 
crease his  estate.  3.  That  he  had  been  guilty 

rected  at  the  last  October  Term,  ought  to  be  made 
absolute.  The  assignee  of  the  judgment  is  to  be  rec- 
ognized by  this  court  as  the  owner,  and  all  acts  of  the 
plaintiff  subsequent  to  the  assignment,  and  affect- 
ing the  validity  of  the  judgment,  were  fraudulent. 
He  has  no  more  power  over  the  judgment  than  a 
stranger ;  but  until  the  defendant  has  notice  of  the 
assignment,  all  payments  made  by  him,  and  all  acts 
of  the  plaintiff  in  respect  to  him  are  good.  In  this 
case,  however,  the  satisfaction  was  acknowledged 
and  entered  after  the  time  that  the  defendant  had 
notice  ;  consequently,  the  act  is  to  be  considered  as 
void  in  respect  to  him,  as  well  as  to  the  purchaser 
of  the  judgment.  1  Term  Rep.,  619;  4  Term  Rep., 
340 ;  1  Bos.  &  Pull.,  447 ;  see,  also,  Andrews  v. 
Beecker,  in  this  court,  as  to  the  rights  of  the  assign- 
ees of  a  chose  in  action  at  law.  As  to  his  rights  in 
equity,  see  2  Vernon,  540. 

It  is  proper,  therefore,  that  the  satisfaction  should 
be  done  away,  without  imposing  any  terms,  as  a 
condition  of  the  vacatur;  because,  in  judgment  of 
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of  fraud  in  assigning  absolutely  a  judgment, 
which  he  had  received  us  a  mere  collateral  se- 
curity, and  would  be,  therefore,  liable  for 
costs.  The  second  objection  was  removed  by 
a  release  from  the  witness  to  his  assignees  of 
all  his  right  to  any  surplus  in  his  estate  ;  but 
on  the  first  and  third  grounds  he  was  rejected 
5JJS*]  by  the  *judge  before  whom  the  issues 
were  tried.  In  March,  1804,  the  postea  having 
been  returned  and  filed,  a  motion  was  made 
by  the  counsel  for  the  respondents  for  a  new 
trial  of  the  issues,  in  order  to  let  in  the  evi- 
dence of  Olcott,  who,  they  contended,  ought 
not  to  have  been  excluded.  After  hearing 
the  arguments  of  the  counsel  on  both  sides, 
His  Honor,  the  Chancellor,  ordered,  "that  a 
new  trial  be  had  between  the  present  appel- 
lants and  respondents,  to  try  the  several  issues 
therein  directed  ;  that  in  such  trial  the  pres- 
ent respondents  be  made  plaintiffs,  and  the 
present  appellants  defendants,  and  that  the 
several  payments  (if  any)  made  on  the  judg- 
ment before  the  notice  thereof,  be  indorsed 
upon  the  postea  with  the  verdict  ;  and  that, 
upon  the  trial,  Nathaniel  Olcott,  one  of  the 
defendants,  be  admitted  to  be  sworn  as  a  wit- 
ness, notwithstanding  his  being  a  party  in  the 
cause,  saving  other  just  exceptions,  if  any 
there  should  be  ;  and  if  his  testimony  be  re- 
jected upon  the  said  trial,  the  causes  of  re- 
jecting the  same  are  also  to  be  indorsed  on  the 
postea." 

Prom  this  order  the  complainants  below  ap- 
pealed to  this  court.  The  reasons  for  the  order 
were  assigned  by 


THE  CHANCELLOR.  A  motion  was  made 
on  the  part  of  the  defendants  for  a  new 
trial. 

It  was  admitted  that  Olcott,  having  become 
a  bankrupt,  offered  to  release,  at  the  trial,  all 
his  right  to  his  surplus  estate. 

The  judge  who  presided  at  the  trial  cer- 
tified that  he  was  satisfied  with  the  verdict. 

The  rejection  of  Olcott  as  a  witness  was  on 
the  technical  ground  of  his  being  a  party  ;  it 
was  a  legal  consequence  of  his  situation  as 
such,  and  the  certificate  of  the  judge,  had  no 
bearing  on  this  point,  as  the  correctness  of 
the  verdict,  on  the  evidence  admitted,  is  not 
questioned. 

An  important  object  of  the  issues  had  been 
defeated  by  this  rejection,  as  the  testimony 
which  was  intended  to  be  referred  to  the  jury 
on  the  relative  credibility  of  the  witnesses  privy 
to  the  transactions  respecting  the  judgment, 
*had  not  been  brought  into  view.  This  [*536 
was  evidently  owing  to  the  mistake  or  inat- 
tention of  the  defendant ;  and  the  reason  of 
its  rejection,  though  a  valid  one  at  the  trial 
of  the  issues,  must  by  me  be  considered  as 
merely  formal.  To  conclude  the  parties  on  it. 
in  a  case  circumstanced  as  this  is,  would  be 
very  rigid,  as  no  interest  or  sinister  intent 
can  be  imagined  to  induce  the  parties  to  risk 
the  consequence  of  a  rejection. 

The  issues,  even  in  their  original  form, 
could  not  have  affected  the  interest  of  Olcott, 
for  the  points  referred  to  the  jury  expressly 
related  to  the  payments  made  to  Wardell,  and 
the  fraud  imputed  to  Olcott  could  not,  in 


law,  it  was  an  act  done  in  fraud,  and  against  right. 

2.  The  motion  on  the  part  of  the  defendant  is  to 
be  considered,  first,  in  respect  to  the  allegation  of 
usury.    If  that  charge  is  now  to  be  investigated, 
yet  the  judgment  ought  certainly  to  stand  to  pre- 
serve the  lien  that  it  has  created  upon  the  land  ;  and 
the   authorities  are   clear  and  decisive,   that  the 
proper  way  to  try  the  question  of  usury  on  a  judg- 
ment, entered  by  confession,  if  not  by  setting  aside 
the  judgment,  but  by   awarding  a  feigned   issue. 
Barnes,  52,  277 ;  Cowper,  727  :  1  Bos.  &  Pull.,  270. 

But  I  think  the  court  ought  not  to  aid  the  plea  of 
usury,  under  the  special  circumstances  of  this  case. 
A  bono  fide  purchaser  is  here  the  owner  of  the  judg- 
ment ;  and  although  a  bond  or  note,  if  usurious, 
may  be  void  in  the  hands  of  a  bona  fide  purchaser 
because  the  statute  makes  the  instrument  itself 
void,  yet,  the  case  is  varied  in  respect  to  a  judg- 
ment, which  is  not  within  the  words  of  the  act. 
There  are  also  grounds  in  this  case  to  suspect  col- 
lusion between  the  plaintiff  and  defendant,  to  de- 
feat the  claims  of  the  bank,  and  that  this  charge  of 
usury  is  an  afterthought.  The  parties  can-led  on 
negotiations,  and  effected  payments  from  time  to 
time,  between  the  first  assignment  of  the  judgment 
and  the  6th  of  October,  the  one  knowing  that  the 
judgment  was  transferred,  and,  therefore,  acting 
fraudulently,  and  the  other,  acting  under  circum- 
stances that  ought,  at  least,  to  put  him  on  inquiry  ; 
and,  finally,  after  direct  notice  to  the  defendant, 
they  concur  in  having  satisfaction  entered  to  con- 
summate their  transactions;  and,  after  failing  in 
their  efforts,  at  the  last  October  Term,  to  render  the 
satisfaction  valid,  they  now  unite  in  setting  up 
this  new  impediment  to  the  claims  of  the  assignee. 
Under  these  circumstances  I  think  the  court  ought 
not  to  interfere  to  help  this  defense. 

3.  The  next  object  of  the  application  on  the  part 
•of  the  defendant  is,  for  an  issue  to  try  the  truth 
and  validity  of  the  payments  made  by  the  defend- 
ant to  the  plaintiff :  and  this  will  depend  on  the 
time  at  whicn  the  defendant  is  to  be  considered  as 
having  notice  of  the  assignment  of  the  judgment. 
The  application  for  a  feigned  issue  is  addressed  to 
the  sound  discretion  of  the  court.    These  issues  ap- 
pear, from  the  cases  which  I  have  examined  (1  Wil- 
son, 331;  Sayer,    253;  Barnes,  ]30;  Cowper,  727),  to 
have  been  granted  only  for  the  information  of  the 
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court,  or  where  the  party  is  otherwise  without  re- 
lief. In  the  present  case,  the  party  has  a  regular 
and  competent  remedy,  as  a  matter  of  right,  and 
without  a  special  interference  of  the  court.  This  is 
by  the  writ  of  audita  querela,  which  lies  where  some 
matter  of  discharge  has  arisen  to  the  def  endent  sub- 
sequent to  the  judgment.  It  is  true  that,  in  many 
cases,  where  the  defendant  might  be  entitled  to  his 
writ  of  audita  querela,  the  court  will  relieve,  in  a 
summary  way,  on  motion  ;  but,  as  Lord  Holt  ob- 
served, if  the  ground  of  the  application  be  a  re- 
lease, or  other  matter  of  fact,  it  is  reasonable  to 
put  the  party  to  his  audita  querela,  because  the 
plaintiff  may  deny  it ;  and  if  he  does  deny  it,  the 
court  will  not  relieve  on  motion.*  1  Ld.  Raym.,  439, 
445 ;  1  Salk.,  264. 

In  the  present  case,  the  time  of  the  notice,  and, 
consequently,  the  validity,  as  well  as  the  truth  of 
the  payment,  is  contested  between  the  parties,  and 
it  is  proper  that  these  points  should  be  tried  in  the 
ordinary  and  established  mode  for  the  trial  of 
facts. 

It  is  in  the  power  of  the  court  to  arrest  execution 
upon  the  judgment,  until  the  same  be  revived  by 
scire  facias,  or  by  action  of  debt,  when  the  defend- 
ant would  have  an  opportunity  of  pleading  the 
payment.  But  I  see  no  good  reason  wny  the  court 
should  act  at  all  in  this,  more  than  in  any  other  case, 
as  long  as  the  party  has  the  power  to  act  for  him- 
self, and  the  law  has  supplied  him  with  the  adequate 
means  of  obtaining  relief,  without  the  special  inter- 
position of  the  court.  I  am,  therefore,  of  opinion, 
that  the  motion  on  the  part  of  the  assignees  of  the 
plaintiff,  that  the  vacatur  of  the  satisfaction  should 
be  made  absolute,  be  granted,  and  that  the  effect  of 
the  motion,  on  the  part  of  the  defendant,  be  de- 
nied. 

Per  tot.  Cur.    Rule  made  absolute.* 

*In  Lister  v.  Mundell  (1  Bos.  &  Pull.,  428),  Chief 
Justice  Eyre  says  it  is  the  practice  to  interpose  in  a 
summary  way,  in  all  cases  where  the  party  would 
be  entitled  to  relief  by  audita  mierela.  This  is,  no 
doubt,  true,  if  it  be  ascertained  that  the  party  is 
entitled  to  relief. 

tS.  C.  2  Johns.  Cas.,  121,  258. 
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.any  point  in  which  I  have  viewed  the  subject, 
influence  the  verdict  of  the  jury. 

I  was,  therefore,  of  opinion  that  these  con- 
siderations ought  to  prevail  in  favor  of  a  new 
trial,  unless  the  defendants  had  lost  their 
right  in  applying  for  one  by  their  laches. 

The  trial  was  in  June  ;  the  complainants  had 
the  verdict  in  their  power,  and  retained  it. 
As  soon  as  they  applied  to  have  the  effect  of 
it,  they  were  followed  by  this  motion ;  this 
must  be  governed  by  the  'practice  which  pre- 
vails in  the  Supreme  Court.  If  the  party  in 
possession  of  the  verdict  does  not  take  the 
usual  rule  on  the  posted,  the  opposite  party 
may,  any  time  before  he  enters  the  rule,  move 
in  arrest  of  judgment,  or  for  a  new  trial, 
though,  otherwise,  he  is  strictly  held  to  the 
four  days. 

An  order  was,  accordingly,  made  for  a  new 
trial,  but  upon  payment  of  costs. 

[The  counsel  on  both  sides  then  entered 
into  a  very  wide  field  of  argument  on  the 
merits  of  the  case,  which  is  here  contract- 
ed into  as  narrow  compass  as  possible.] 

Mr.  Baldwin,  for  the  appellants.  1.  The 
appellants,  after  finding  that  the  judgment  to 
Wardell  had  been  satisfied,  and  the  satisfaction 
acknowledged  and  regularly  entered  on  record 
by  the  person  in  whose  favor  it  was  given, 
and  who  had  the  legal  control  over  it,  lent 
537*1  their  money  to  *Eden  on  the  security 
of  a  judgment,  and  in  full  faith  and  confidence, 
that  his  estate,  as  appeared  from  the  records, 
was  unincutnbered  by  any  prior  judgment. 
They  are,  therefore,  to  be  regarded  as  bona 
Jide  purchasers,  or  incumbrancers,  for  a  valua- 
ble consideration,  without  notice  of  any  fraud, 
and  ought  not  in  equity  to  be  postponed,  by 
the  restoration  of  the  former  judgment  at  the 
instance  of  a  secret  assignee.  Though  Eden 
was  called  on  to  show  cause  before  the  Su- 
preme Court  why  the  satisfaction  should  not 
be  vacated,  the  appellants  had  no  notice  of  the 
application.  The  propriety  of  the  decision  of 
that  court,  in  ordering  the  satisfaction  to  be 
vacated,  under  a  view  of  the  facts  then  before 
them,  is  not  questioned.  But  they  did  not  nor 
could  they  have  intended  to  decide  that  a  fair, 
innocent,  intervening  judgment  creditor, 
without  any  knowledge  of  the  fraud,  should 
be  deprived  of  his  security,  and  that  unheard, 
or  without  being  called  upon  to  defend  his 
rights.  The  respondents  were  secret  assignees, 
And  must  have  known  that  the  assignor  had  a 
legal  control  over  the  judgment,  and  ought  to 
have  given  some  public  notice  of  the  assign- 
ment, or  have  entered  it  upon  record.  The 
-appellants,  therefore,  as  innocent  purchasers 
without  notice,  stand  on  higher  and  better 
ground  than  the  respondents,  who  have 
neglected  to  give  notice,  and  have  a  prior 
and  superior  right  to  satisfaction  of  their 
judgment.  (2  Vernon,  599,  Wilker  v.  Boding- 
ton ;  2  Vernon,  751,  Bothomley  v.  Fairfax; 
Ambler,  313  ;  Mertins  v.  Joliff,  2  Fonb.  on 
Equity,  307,  308,  309.) 

2.  If  Eden  did  actually  pay  off  the  judg- 
ment given  in  favor  of  Wardell,  previous  to 
notice  of  any  assignment,  it  will  be  admitted 
on  all  hands,  that  the  appellants  ought  to  pre- 
vail. (2  Vernon,  693,  765  ;  1  Vesey,  Jun., 
249  ;  4  Vesey,  Jun.,  118,  128,  389  ;  1  Eq.  Cas. 
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Abr.,  44,  sec.  4  ;  2  Eq.  Cas.  Abr.,  87,  sec.  7, 
note.)  How  is  the  fact?  Wardell  and  Eden 
both  swear  that  Eden  did  pay  off  the  judg- 
ment before  Olcott  assigned  it ;  and  their  evi- 
dence is  strongly  corroborated  by  the  fact  of 
Eden's  making  payments  to  Wardell,  which  he 
would  not  have  done,  had  he  known  of  the  as- 
signment. This  evidence  stands  uncontra- 
dicted,  except  by  the  imperfect  and  inaccurate 
recollection  of  one  witness.  [He  then  went 
into  an  examination  of  the  testimony  of  the 
*witnesses  on  both  sides,  to  show  that  [*538 
there  was,  in  reality,  no  contradiction,  and 
that  the  evidence  of  Wardell  and  Eden,  as 
to  the  payment  of  the  judgment,  and  the 
want  of  prior  notice,  stood  unimpeached.] 

3.  There  was,  then,  no  necessity  for  award- 
ing an  issue  to  ascertain  those  facts  ;  nor  was 
such  an  order  proper  on  any  sound  principles. 
Olcott  admitted,  in  his  answer,  that  the  judg- 
ment was  assigned  to  him  as  collateral  security 
merely  ;  he  had,  therefore,  no  right  to  hold  it 
for  any  other  purpose  than  the  one  for  which 
it  was  made,  and  the  moment  that  purpose  was 
accomplished,  his  rights  became  extinct,  and 
the  assignment  void.     The  consideration  or 
object  of  the  assignment  was  a  debt  due  from 
Wardell  to  Olcott  of  $25,000,  for  which  Olcott 
received  promissory  notes,  which  were  negoti- 
ated by  him  and  were  afterwards  paid.  Even  if 
the  notes  had  not  been  paid,  Olcott  could  not 
have  assigned  the  judgment  for  a  different 
purpose,  nor  could  Roe  have  transferred  it  to 
the  respondents  for  any  other  object.  The  issue 
was  directed  to  ascertain  the  fact  of  notice. 
But  the  judgment  having  been  satisfied  by  the 
payment  of  the  notes,  the  question  of  notice  was 
of  no  importance,  and  could  not  affect  its  de- 
cision, especially,  as  if  the  fact  of  notice  were 
admitted,  the  appellants  had  a  superior  and 
prior  right  to  have  their  judgment  paid  ;  for 
the  appellants  used  all  due  diligence  to  know 
the  situation  of  the  estate  of  Eden  before  they 
parted  with  their  money  to  him,  and  finding  it 
clear  of  incumbrance,  they  lent  their  money 
upon  the  security  of  a  judgment  which  would 
be  a  lien  on  that  estate.     The  judgment  was 
assigned  to  Olcott,  to  secure  a  previously  ex- 
isting debt,  not  one  contracted  on  the  condition 
of  that  assignment ;    and  it  was  his  duty  to 
have  given  immediate  notice  to  Eden  of  the 
assignment,  in  order  to  prevent  his  paying 
over  the  money  to  Wardell.     It  is  the  same  in 
regard  to  Roe.     The  respondents  advanced  no 
money  to  Roe,    but    found    the    assignment 
among  his  papers  after  his  decease.  There  was 
gross  neglect  in  *Olcott  and  Roe,  and   [*539 
though  no  negligence  in  fact  be  imputed  to 
the  respondents,  yet  they  must  be  affected  by 
the  negligence  of  those  under    whom    they 
claim  ;    and  in  this  comparison  of  rights,  the 
neglect  of  Olcott  and  Roe  may  be  justly  im- 
puted to  the  respondents.     The    appellants, 
therefore,  have  superior  claims  to  equity. 

4.  A  new  trial  ought  not  to  have  been  di- 
rected, for  the  sake  of  letting  in  the  testimony 
of  Olcott,  which  had  been  rejected  at  the  for- 
mer trial,  on  legal  and  just  grounds.     He  was 
a  party  in  the  cause,  and  it  is  a  universal  rule 
that  a  party  in  a  cause  cannot  be  a  witness.   It 
was  said,  on  the  other  side,  that  as  the  issue 
was   between  John  Den  and    Richard  Fen, 
the  technical  objection  to  the  evidence  of  Ol- 
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cott  could  not  be  made.  Such  an  observation 
is  not  entitled  to  a  serious  answer  in  a  court  of 
equity.  If  it  were  well  founded,  a  fiction  de- 
vised for  the  purpose  of  justice  would  become 
the  instrument  of  injustice  and  oppression.  If 
the  respondents  wished  to  avail  themselves  of 
the  testimony  of  Olcott,  they  ought,  according 
to  the  practice  of  the  court,  to  have  applied  to 
have  his  name  struck  out  of  the  bill,  or  for  an 
order  for  his  examination,  saving  all  just  ex- 
ceptions (2  Comyn's  Digest,  Chancery,  p.  7 ;  2 
Chancery  Cases,  214);  but  though  three  years 
had  elapsed  from  the  commencement  of  the 
suit,  and  nine  months  from  the  granting  of  an 
order  for  the  trial  of  an  issue  at  law,  no  steps 
were  taken  to  remove  this  objection  to  the  ad- 
missibility  of  his  testimony.  Again,  Olcott 
was  guilty  of  a  fraud  in  making  the  assign- 
ment after  the  notes  had  been  paid,  and  in  as- 
signing absolutely  what  he  held  as  mere  col- 
lateral security.  The  consequence  of  this 
fraud  is  to  subject  him  to  the  costs  in  chan- 
cery. (Barrett  v.  Gore  &  Mornfreville,  3  Atk., 
401.)  On  both  these  grounds  the  judge  was 
right  in  rejecting  him  when  offered  as  a  wit- 
ness. If  so,  a  new  trial  ought  not  to  have 
been  granted  for  the  purpose  of  admitting 
him.  Further,  a  new  trial  ought  not  to  be 
granted  to  let  in  testimony  which  was  in  the 
power  of  the  party,  and  which  he  did  not  pro- 
duce, or  which  he  might  have  obtained  by  using 
54O*J  ordinary  diligence  :  And  *it  has  been 
shown  that  the  respondents  had  neglected  to 
take  any  measures  to  make  Olcott  an  admissi- 
ble witness,  though  two  regular  terms  of  the 
Court  of  Chancery  intervened  between  the  first 
trial  and  the  application  for  a  new  one.  There 
has  been,  throughout,  great  neglect,  and  an 
unreasonable  delay  on  the  part  of  the  respond- 
ents, who  have  no  claim  to  the  indulgence  of 
a  new  trial,  the  granting  of  which  is  always 
matter  of  sound  discretion  in  courts,  who  are 
cautious  in  exercising  this  power,  for  it  gives 
the  party  an  opportunity  to  speculate  as  to  wit- 
nesses. It  is  a  well  settled  principle,  that  a 
new  trial  cannot  be  granted  to  admit  testi- 
mony which  might  have  been  produced, 
where  there  is  no  pretense  of  surprise  or 
fraud.  In  the  case  of  Siandtn  v.  Edwards  (1 
Ves.,  Jun.,  134),  the  court  refused  a  new  trial, 
though  greatly  dissatisfied  with  the  verdict, 
merely  to  let  in  evidence  which  had  been  kept 
back.  It  may  be  said,  on  the  other  side,  that 
Olcott  was  not  kept  back,  but  was  offered  as  a 
witness  ;  yet  the  counsel  of  the  respondents 
must  have  known  that  he  was  incompetent, 
and  could  not  be  received  by  the  judge  before 
whom  the  cause  was  tried.  Here,  too.  the 
judge  certified  that  he  was  satisfied  with  the 
verdict. 

5.  The  appellants  ought  to  have  been  made 
plaintiffs,  as  they  were  at  the  first  trial,  for  the 
respondents  are  interested  to  delay  the  cause. 

6.  Another  objection  to  the  order  is,  that  it 
directs  Olcott  to  be  admitted  as  a  witness, 
though  a  party ;  allowing  the  reasons  for  re- 
jecting him,  if  he  should  be  rejected,  to  be  in- 
dorsed on  the  postea.     Now,  as  judges  may 
differ  in  opinion,  there  may  be  one  trial  after 
another,  to  the  very  great  delay  and  injury  of 
the  appellants. 

Messrs.  Bcnaon  and  Harison,  for  the  defend- 
ants. The  history  of  the  transaction,  disclosed 
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by  the  facts  in  this  case  (which  were  recapitu- 
lated and  commented  on),  exhibits  the  appear- 
ance of  mystery  and  management.  The  ap- 
pellants, it  is  to  be  remarked,  are  said  to  have- 
lent  their  money,  which  consisted  part  in  cash, 
and  part  in  notes  and  checks,  to  Eden, 
*on  the  llth  of  October,  the  very  day  [*541 
on  which  the  satisfaction  piece  was  filed  in  the- 
clerk's  office.  This  circumstance,  in  connec- 
tion with  the  other  facts,  was  enough  to  excite 
a  suspicion  that  the  judgment  was  confessed 
collusively,  and  with  a  view  to  cover  Eden's 
property.  There  was  no  delay  of  payment  ;. 
no  stay  off  execution.  Notwithstanding  the 
notoriety  of  the  conduct  of  Olcott  and  War- 
dell,  and  of  the  application  to  the  Supreme 
Court  to  vacate  the  satisfaction  acknowledged 
by  the  latter,  the  appellants  waited  until  the 
judgment  was  reinstated,  and  the  respondents 
had  taken  out  execution  and  levied  to  the 
amount  of  $14,000 :  they  then  came  in,  after 
eight  months  of  silence  and  inactivity,  to- 
claim,  and,  if  possible,  to  take  the  money 
from  the  respondents.  This  was  enough  to- 
induce  the  Chancellor  to  scrutinize  and  probe 
these  transactions  to  the  bottom.  It  was  his 
duty  to  take  every  step  which  could  inform 
his  conscience  on  the  subject,  and  to  satisfy 
his  mind  whether  the  appellants  had  superior 
equity  on  their  side  or  not.  The  respondents 
are  admitted  to  be  bonafide  and  innocent  cred- 
itors. It  is  not  pretended  that  they  knew  or 
countenanced  the  prodigality  and  extravagance 
of  Eden,  or  the  frauds  of  Wardell  and  Olcott. 
The  most,  then,  that  can  be  said  in  favor  of 
the  appellants  is,  that  they  are  also  bona  fide 
creditors  ;  and  that  there  is  equal  equity  be- 
tween the  parties.  Now,  it  is  a  well  settled 
principle,  that  where  the  equity  is  equal,  the- 
party  having  the  legal  advantage,  and  in  pos- 
session, shall  retain  it.  A  person  who  gets 
possession  of  a  satisfied  term,  and  has  the  le- 
gal estate,  will  hold  against  a  person  having 
equal  equity.  It  is  the  same  thing  where  a 
person,  having  an  imperfect  title,  gets  posses- 
sion of  a  recognizance.  In  the  case  of  Wilker 
v.  Bodington,  cited  from  Vernon,  the  com- 
plainant came  into  court  to  ask  a  favor.  Here 
the  respondents  are  brought  into  court  by  the 
appellants,  who  ask  a  favor,  not  the  respond- 
ents. The  court  will  not  grant  a  favor  against 
a  party  having  the  legal  right.  The  priority 
of  judgments  makes  no  difference  in  the  equity 
existing  between  the  parties.  Satisfaction  is 
fraudulently  acknowledged  on  a  judgment  ; 
another  judgment  is  then  confessed,  and  after- 
wards *the  satisfaction  on  the  first  is  [*542 
vacated,  and  shall  the  intermediate  judgment 
be  allowed  to  gain  a  preference? 

There  is  no  doubt  that  payments  made  to 
the  original  creditor,  without  notice  of  any  as- 
signment, are  good.  The  principal  question 
in  the  cause  is,  whether  there  was  a  notice  or 
not.  On  this  point  there  was  a  contrariety  of 
evidence,  and  the  Chancellor  very  properly 
awarded  an  issue  to  ascertain  the  fact.  War- 
dell  was  certainly  entitled  to  little  credit.  He 
was  mistaken  in  one  point  at  least ;  and/a&ws 
in  uno,  falsus  in  omnibus.  There  never  was  a 
case  in  which  it  was  more  proper  to  direct  an 
issue  ;  if  the  jury,  by  their  verdict,  had  satis- 
fied the  doubts  existing  in  the  minds  of  the 
Chancellor,  he  would  have  been  prepared  to- 
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decide  on  the  cause  ;  otherwise,  he  would  di- 
rect a  new  trial  for  the  purpose  of  gaining  that 
light  which  he  wanted  to  lead  him  to  a  right 
judgment.  As  the  judge  rejected  Olcott  as  a 
witness,  the  Chancellor  had  not  the  benefit  of 
his  testimony.  The  judge  who  presided  at  the 
trial,  it  is  true,  rejected  the  witness  on  legal 
grounds.  But  the  Court  of  Chancery  had  a 
right  to  his  evidence.  The  objection  to  him 
might  be  valid  at  law,  but  not  in  equity.  The 
complainant  may  have  a  party  struck  out  of  a 
bill,  in  order  to  examine  him  as  a  witness.  All 
that  the  defendant  can  do  is,  to  move  to  have 
a  party  examined  as  a  witness,  saving  all  just 
exceptions.  Olcott's  name  being  on  the  record 
is  no  objection  to  his  being  a  witness  in  a  court 
of  equity.  The  courts  of  law  are  not  to  inquire 
who  are  the  parties  to  the  suit.  They  have 
only  to  see  whether  the  witness  be  interested 
or  not.  There  was  no  ground  for  rejecting 
the  witness  as  a  party  to  a  fraud.  He  assigned 
merely  all  his  right  and  title,  and  that  was  no- 
tice to  the  assignee  to  inquire  into  the  title  ; 
nor  was  he  interested.  There  could  not  be 
any  surplus  to  his  estate,  and  he  released  any 
possible  interest.  It  is  said  he  would  be  liable 
to  costs  ;  but  on  what  pretense  ?  He  was  a 
certificated  bankrupt ;  and  he  would  no  more 
be  liable  for  costs,  in  regard  to  this  transaction, 
than  for  the  original  contract  itself.  He  may 
be  made  a  party  in  the  suit  in  chancery,  but 
for  discovery  only,  not  so  as  to  subject  him  to 
costs.  He  cannot  be  liable  for  any  contract 
previous  to  his  discharge,  on  the  mere 
543*]  *allegation  of  fraud.  For  torts  he 
may  be  answerable,  but  not  for  anything 
arising  ex  contractu. 

In  Tyrett  v.  Holt  (1  Atk.,  451,  Cotton  v.  Lut- 
terell),  which  was  an  issue  to  inquire  as  to  a 
fraud,  a  party  was  admitted  to  be  a  witness, 
and  the  court  said,  where  the  party  has  no  in- 
terest, he  cannot  be  made  liable  to  costs.  Ol- 
cott could  have  had  no  possible  interest  in  the 
question  between  the  appellants  and  respond- 
ents. But  it  is  said  that  a  new  trial  ought  not 
to  have  been  awarded,  because  the  respondents 
might  have  had  the  benefit  of  Olcott's  testi- 
mony, if  they  had  taken  proper  measures  for 
that  purpose.  At  the  first  trial,  it  was  not 
thought  necessary  by  the  Chancellor  to  direct 
Olcott  to  be  examined,  and  he  could  not  antic- 
ipate the  objection  that  was  made  to  his  evi- 
dence. But  if  there  were  any  neglect  or  mis- 
take on  the  part  of  the  respondents,  still  they 
ought  not  to  be  prejudiced,  for  a  court  of 
equity  is  not  governed  by  the  rigid  rules  of  a 
court  of  law  ;  it  looks  to  the  substantial  justice 
of  the  case,  regardless  of  matters  of  mere 
form.  In  the  case  of  Standen  v.  Edwards  (1 
Ves.,  Jun.,  133),  the  party  willfully  kept  back 
the  witness.  But  had  there  been  any  surprise 
or  mistake,  a  new  trial  would  have  been 
awarded.  In  the  present  case,  Olcott  was 
offered  by  the  party  as  a  witness,  and  re- 
jected on  a  ground  unexpected  to  the  party. 
He  was,  in  truth,  not  to  be  considered  as  a 
real  party ;  he  never  attended  a  hearing,  nor 
did  any  person  appear  for  him  ;  and  no  decree 
was  sought  against  him.  The  objection  to  the 
order,  that  the  respondents  were  made  plaint- 
iffs, is  of  no  weight.  It  was  easy  to  add  to  the 
order  that  the  bill  should  be  taken  pro  confesso, 
unless  the  cause  were  tried  in  a  certain  time, 
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or  it  might  be  tried  by  proviso,  so  as  to  prevent 
delay. 

It  is  true  that  the  court,  instead  of  reversing 
the  order,  may  examine  into  the  merits  of  the 
case,  as  they  appear  before  them,  and  give 
judgment  thereon.  They  did  so  in  the  case  of 
Le  Guen  v.  Governeur  &  Kemble,  and  Bush  v. 
Livingston. 

[SPENCER,  «/.  It  was  so  decided  in  Coe  v. 
Furman,  in  which  judgment  was  given  here 
on  the  merits.] 

But  ought  not  all  persons  interested  to  be 
made  parties  ?  *If  all  proper  parties  [*544 
are  not  before  the  court,  it  will  not  proceed  to 
determine  the  merits,  but  send  the  cause  back 
to  the  court  below.  The  court  will  not  pro- 
nounce a  final  decree  in  a  cause  unless  they 
can  really  put  an  end  to  litigation. 

Messrs.  Radcliff  and  Hoffman,  in  reply. 
The  appellants  appear  before  this  court  as 
bona  fide  creditors,  for  a  valuable  considera- 
tion, and  with  characters  as  unimpeached  as 
those  of  the  respondents.  When  they  lent 
their  money  to  J.  Eden,  they  searched  the 
records  of  the  Supreme  Court,  and  found  the 
judgment  of  Wardell  to  be  satisfied.  They 
could  do  no  more.  Were  they  not  to  rely  on 
the  records  of  the  court  ?  Suppose  a  mort- 
gagee has  lent  his  money,  knowing  a  prior 
mortgage  to  be  regularly  cancelled,  shall  he 
be  postponed,  or  excluded,  because  the  first 
mortgage  was  fraudulently  cancelled  ?  When 
the  motion  was  made  to  the  Supreme  Court, 
by  the  respondents,  to  vacate  the  satisfaction 
of  the  former  judgment,  the  appellants  ought 
to  have  received  notice  of  the  application  ;  for 
it  is  against  every  principle  of  justice  that 
innocent  and  bona  fide  purchases  should  be 
thus  affected  by  the  decision  of  a  court  un- 
heard. The  Supreme  Court  could  do  no  more 
than  a  court  of  equity  ;  and  had  the  respond- 
ents applied  to  a  court  of  equity  to  have  the 
judgment  restored,  the  Chancellor  would 
have  imposed  terms,  he  would  have  restored 
their  lien,  but  not  so  as  to  affect  intermediate, 
bona  fide  incumbrances,  without  notice  of  any 
fraud.  The  proceedings  in  that  court  cannot, 
nor  ought  in  equity,  to  affect  the  rights  of  the 
appellants.^  The  respondents  having,  against 
law  and  e'quity,  obtained  possession  of  the 
money  on  the  execution,  are  to  be  considered 
as  trustees  of  the  appellants.  The  two,  and 
the  only  material  facts  in  this  cause,  the 
notice  and  the  payment  by  Eden  to  Wardell, 
are  fully  before  the  court,  and  it  is  in  their 
power  to  decide  on  the  merits.  All  necessary 
and  proper  parties  appear  in  the  case  ;  there  is 
no  possibility  of  any  surplus  property,  which 
the  assignees  of  Eden  can  claim  ;  nor  can  the 
assignees  of  Olcott  have  any  interest  in  the 
cause.  Both  Eden  and  Wardell  testify  that 
the  payments  to  Wardell  were  made  before 
the  respondents  gave  notice  of  the  assignment. 
Eden  had  no  motive  or  interest  *in  [*545 
speaking  falsely.  His  evidence  is  confirmed 
by  that  of  Wardell.  Olcott,  in  his  answer, 
admits  that  the  assignment  was  given  to  him 
as  security  for  certain  notes,  all  of  which, 
except  about  $4,000,  had  been  paid.  He 
could  not  assign  any  other  or  greater  interest 
than  he  held  in  the  assignment  to  him.  The 
payment  of  the  notes  put  an  end  to  the 
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security  ;  and  there  is  no  pretense  for  saying 
it  was  for  future  advances.  After  the  pay- 
ment, Olcott  and  his  assigns  must  be  consider- 
ed as  holding  the  judgment  as  trustees  to 
Wardell,  the  original  assignor.  If  there  were 
any  fraud  in  the  conduct  of  Wardell,  the 
respondents  must  look  to  their  cestui  que  trust, 
or  to  the  covenant  in  the  assignment  to  them, 
for  their  relief.  An  innocent  third  person, 
ignorant  of  these  transactions,  is  not  to  be 
prejudiced  by  them.  There  is  not  equal 
equity  in  this  case ;  for  all  the  equity  is  in 
favor  of  the  appellants,  who  relied  on  the 
judgment  to  them,  and  lent  their  money  speci- 
fically on  that  security,  which  is  not  the  case 
with  the  respondents.  By  the  satisfaction  of 
the  first  judgment,  the  legal  advantage  also 
was  on  the  side  of  the  appellants,  who  are  not 
to  be  deprived  of  it  by  the  subsequent  order 
of  the  Supreme  Court,  on  a  motion  in  which 
they  were  not  heard. 

SPENCER,  J.  By  a  rule  of  this  court,  of 
1786,  only  one  counsel  can  be  heard  in  reply. 
This  rule  has  not  been  observed  in  the  argu- 
ment of  this  case  ;  but  I  hope  it  may  be  en- 
forced in  future. 

TOMPKINS,  J.  The  appeal  in  this  cause  is 
from  an  order  of  His  Honor,  the  Chancellor, 
awarding  a  new  trial  of  the  feigned  issue. 
The  pleadings  and  proofs  being  now  before 
us,  the  counsel,  according  to  the  course  and 
practice  of  this  court,  have  argued  the  cause 
at  large  upon  the  merits.  Independently  of 
the  objections  to  the  particular  order  appealed 
from,  the  appellants  insist  that  a  feigned  issue 
was  unnecessary  ;  and  that  they  are  entitled 
to  a  decree  in  their  favor,  for  the  following 
reasons :  1.  Because  the  judgment  of  War- 
dell was  satisfied  on  record,  when  the  appel- 
lants fairly,  and  for  a  valuable  consideration, 
obtained  theirs :  and  that  they,  therefore, 
have  a  prior  and  superior  right  to  satisfaction. 
546*3  *^'  Because  the  right  of  Olcott,  and 
the  assignees  of  the  judgment  in  favor  of  War- 
de.ll,  was  extinguished  by  the  payment  of  the 
consideration  for  which  it  was  given  ;  and, 

3.  Because  the  payment  by  Eden  was  before 
he  had  notice  of  the  assignment  of  the  judg- 
ment. 

If  either  of -these  grounds  be  tenable,  it  will 
be  unnecessary  to  decide  upon  the  objections 
to  the  form  of  the  order  for  a  new  trial.  My 
observations  will  be  confined  to  the  first  and 
second  points,  both  of  which  I  consider  as  con- 
clusive, in  favor  of  the  appellants. 

The  consideration  of  Barlow's  judgment 
was  not  impeached  by  the  answer  of  the  re- 
spondents, and  it  was  not  incumbent,  there- 
fore, upon  the  appellants  to  go  into  evidence 
of  it.  But  if  such  evidence  were  necessary, 
it  may  be  collected  from  the  pleadings  and 
testimony.  The  bjll  avers  a  consideration  ; 
the  answer  does  not  deny  it ;  and  the  testi- 
mony of  Eden,  uncontradicted  upon  that 
point,  explicitly  proves  it. 

It  will  not  be  denied  that  if  any  fraud  were 
practiced  by  Eden  and  Wardell,  against  the 
bank,  in  the  acknowledgment  of  satisfaction, 
and  the  appellants  were  apprised  of  it  when 
their  judgment  was  obtained,  the  first  point 
relied  upon  by  them  cannot  be  maintained. 
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It  is,  however,  alleged  in  the  bill,  that  Bar- 
low's judgment  was  obtained  when  that  in 
favor  of  Wardell  was  satisfied  on  record,  and 
upon  a  supposition  that  nothing  was  due 
thereon.  Should  it  be  essential,  therefore,  to 
aver  in  the  bill  want  of  notice,  the  above  alle- 
gation substantially  amounts  to  it.  In  my 
opinion,  however,  an  averment  of  notice  is 
necessary  in  those  cases  only  where  the  party 
possessing  an  equitable  right  applies  for  relief 
against  such  persons  as  have  obtained  a  legal 
right.  In  such  cases,  to  obtain  the  relief 
sought,  it  is  essential  to  aver  that  the  legal 
estate  was  acquired  with  notice  of  the  equit- 
able right.  There  it  is  an  affirmative  allega- 
tion, and  susceptible  of  proof ;  in  this  case, 
it  would  have  been  the  averment  of  a  nega- 
tive, which  could  not  have  been  proved,  and, 
therefore,  ought  not  to  be  required. 

*The  fact  of  notice  was  indispen-  [*547 
sable  to  support  the  defense  of  the  respondents, 
and  it  therefore  became  requisite  for  them  to 
set  up  and  prove  that  the  appellants  had  notice 
of  the  equitable  claim.  Accordingly,  in  the 
answer,  they  insist  that  Wardell,  Eden  and 
the  appellants,  combined  to  deprive  the  re- 
spondents of  their  security  under  the  judg- 
ment to  Wardell.  This  charge  necessarily 
implies  that  Bebee  and  Barlow  had  notice  of 
the  assignment  to  the  bank.  The  replication 
put  that  fact  in  issue  ;  and  had  it  been  estab- 
lished by  proof,  the  appellants  could  not  have 
maintained  their  first  point.  What  evidence 
is  afforded  to  establish  the  fraudulent  com- 
bination imputed,  by  the  answer,  to  the  ap- 
pellants ?  The  answer  itself  is  not  evidence 
of  notice,  because  it  is  not  verified  by  oath, 
and  because,  if  it  had  been,  it  could  not  be 
received  as  proof  of  matter  in  avoidance, 
which  can  -  only  be  established  by  testimony 
aliunde.  Exclusive  of  the  answer,  there  is 
nothing  in  the  cause  having  the  remotest 
tendency  to  prove  the  notice  or  combination 
charged  in  it ;  unless  the  particular  relief, 
sought  for  by  the  bill,  is  construed  into  an  ad- 
mission of  notice.  The  relief  prayed  for  is, 
that  an  injunction  issue,  and  that  the  judg- 
ment in  favor  of  Wardell  may  stand  as  a 
security  for  such  sum  only  as  may  appear  to 
be  really  due  thereon  from  Eden.  The  specific 
relief  prayed  is  not  set  forth  in  the  case  pre- 
sented to  this  court ;  nor  have  the  counsel  for 
the  respondents  argued  the  cause  upon  the 
ground  that  an  admission  of  notice  is  thereby 
implied.  Had  the  respondents  entertained  an 
opinion  that  notice  was  conceded  by  the  bill, 
it  is  to  be  presumed  that  they  woula  have  re- 
lied and  insisted  upon  it  in  their  answer,  as  a 
conclusive  defense.  But  whatever  might  have 
been  their  impression  on  that  point,  it  is  suf- 
ficient to  say,  that  admissions  which  will  con- 
clude a  complainant,  are  only  to  be  sought  for 
in  that  part  of  the  bill  which  contains  the 
state  of  the  case,  or  title,  upon  which  he  re- 
lies for  relief.  Even  a  mistake  in  the  special 
prayer  of  the  bill,  provided  there  be  a  general 
prayer  for  such  other  relief  as  the  nature  of 
the  case  may  require,  as  there  is  in  this  bill, 
will  not  deprive  the  party  of  that  relief  to 
which  the  nature  of  his  case  entitles  him. 
(Mitford,  38;  *2  Mod.,  91,  92.)  If,  [*548 
therefore,  in  this  case,  the  appellants,  when 
they  filed  their  bill,  were  advised  that  the 
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particular  relief  solicited  by  them  was  the  ut- 
most they  could  obtain,  in  consequence  of  the 
order  of  the  Supreme  Court,  in  relation  to 
Wardell's  judgment,  that  misapprehension  of 
their  rights  ought  not  to  prejudice  them.  They 
are,  therefore,  in  my  opinion,  to  be  regarded 
as  bona  fide  incumbrancers,  without  notice, 
for  a  valuable  consideration,  and  their  prior 
right  to  satisfaction  is  evident,  unless  the  pro- 
ceedings of  the  Supreme  Court,  in  vacating 
the  satisfaction  of  the  judgment  to  Wardell, 
deprives  them  of  that  right.  The  effect  of 
those  proceedings  will  now  be  considered. 

The  respondents,  being  assignees  of  a  chose 
in  action  only,  never  possessed  a  legal  lien 
upon  the  property  of  Eden.  Subsequent  to 
the  entry  of  satisfaction,  they  surely  had  no 
such  lien  ;  and  it  is  equally  indisputable  that 
Barlow's  judgment,  obtained  prior  to  the 
order  to  vacate  the  satisfaction,  did  give  him 
a  legal  lien.  When  the  Supreme  Court  inter- 
posed its  authority,  it  assumed  equity  pow- 
ers ;  and  the  proceedings  there  cannot  be 
deemed  to  have  any  greater  operation  than  a 
similar  interference  of  the  Court  of  Chancery 
would  have  had.  It  is  an  invariable  rule  in 
equity,  that  where  one  party  has  obtained  a 
legal  advantage,  and  in  equity  is  equal,  not  to 
disturb  the  legal  right.  In  this  case  the  ap- 
pellants had  not  only  fairly  obtained  a  legal 
superiority,  but  appear  to  me  to  have  had  the 
equity  on  their  side,  inasmuch  as  they  loaned 
their  money  expressly  upon  the  security  of 
their  judgment  ;  whereas  the  bank  obtained 
their  assignment  to  avert,  if  possible,  the  loss 
of  a  previously  existing  debt,  created  by  the 
imprudence  of  their  agent.  Under  such  cir- 
cumstances, it  is  not  to  be  presumed  that  the 
Court  of  Chancery  would  have  postponed  the 
legal  lien  of  a  party  not  before  the  court,  hav- 
ing no  notice  of  its  proceedings,  and  not  heard. 
Both  the  counsel  and  the  Supreme  Court  seem 
to  have  viewed  the  effect  of  the  order  to  vacate 
the  satisfaction  of  Wardell's  judgment  in  the 
same  light  in  which  I  have  considered  it ;  be- 
cause a  leading  reason  assigned  to  induce  that 
£»49*]  court  summarily  to  interfere  *was  to 
prevent  the  intervention  of  new  liens.  But  it 
would  not  have  been  material  to  press  an  im- 
mediate vacatur  of  the  satisfaction,  if  such 
new  liens  would  not  have  been  entitled  to 
prior  satisfaction.  The  court  intended  to 
place  Eden,  Wardell  and  the  assignees  of 
Wardell's  judgment,  who  were  the  only  par- 
ties before  them,  in  statu  quo ;  and  to  give 
their  order  a  greater  operation,  or  to  conclude 
third  parties  by  it,  would  produce  manifest 
injustice.  They  surely  never  intended  to  de- 
cide upon  the  rights  of  persons  who  were 
without  notice  of  the  application,  and  un- 
heard. 

With  respect  to  the  second  point,  it  is  ob- 
servable, that  Olcott's  answer  admits  the  truth 
of  Wardell's  testimony  as  to  the  object  of  the 
assignment  to  Olcott.  The  judgment  was  to 
be  held  by  him  as  collateral  security  only. 
Neither  tins  fact,  nor  the  fact  of  payment  by 
Wardell  to  Olcott  of  the  debt  intended  to  be 
secured,  will  be  affected  by  the  determination 
of  the  feigned  issue.  We  must,  therefore,  de- 
cide them  upon  the  proofs  as  they  now  stand. 
I  have  before  observed  that  Wardell  and  Ol- 
cott unite  in  saying  that  the  assignment  was 
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made  for  a  specific  purpose  only.  But  they 
are  at  variance  in  regard  to  the  sum  intended 
to  be  secured,  and  with  respect  to  the  payment 
of  that  amount.  Upon  this  point,  however, 
Wardell  is  clearly  entitled  to  credit.  He  not 
only  specifies  the  particular  notes  which  the 
assignment  was  intended  to  secure  ;  but,  in  his 
account  with  Olcott,  states  to  whom  they  were 
transferred  and  paid.  This  enabled  the  op- 
posite party  to  detect  the  falsehood,  if  any,  in 
the  relation  of  Wardell.  On  the  other  hand, 
Olcott's  answer  contains  a  mere  averment  of  a 
conjectural  balance,  at  the  time  of  the  assign- 
ment to  Roe,  without  referring  to  any  accounts, 
admissions  of  Wardell,  notes,  or  other  docu- 
ments; to  support  the  truth  of  his  statement. 
Besides,  to  gloss  over  his  conduct  in  regard  to 
Roe,  must  have  been  a  powerful  motive  operat- 
ing on  his  mind.  If  he  had  admitted  that 
nothing  was  due  from  Wardell  to  him,  when 
he  assigned  the  judgment,  he  would  thereby 
have  charged  himself  with  a  gross  imposition 
upon  Roe. 

*To  avoid  this  imputation,  he  intro-  [*55O 
duces  his  belief,  at  that  time,  which  belief  is 
not,  afterwards,  fortified  by  any  documents  or 
proof. 

The  purpose  of  the  assignment,  and  the  pay- 
ment of  the  consideration  of  it  by  Wardell,  are, 
to  my  mind,  satisfactorily  established. 

In  Davies  v.  Austen  (1  Vesey,  Jun.,  249)  it  is 
laid  down  by  the  Lord  Chancellor,  as  a  univer- 
sal rule,  that  a  purchaser  of  a  chose  in  action 
must  always  abide  the  case  of  the  person  from 
whom  he  buys.  If,  then,  the  consideration, 
for  which  the  judgment  was  assigned  to  \)l- 
cott,  were  satisfied,  all  his  right  was  extin- 
guished ;  and  therefore  Roe  and  the  respond- 
ents, according  to  the  rule  laid  down  in  the 
above  case,  acquired  no  right  by  the  assign- 
ments, if  they  were  made  after  payment  oy 
Wardell  ;  and  if  the  notes  were  paid  subse- 
quent to  those  assignments,  that  payment  ex- 
tinguishes thdr  right. 

I  am,  therefore,  of  opinion  that  a  feigned 
issue  was  unnecessary  ;  and  that,  as  the  res- 
pondents have,  by  their  answer,  admitted  the 
receipt  of  the  proceeds  of  Eden's  real  estate, 
they  are  to  be  regarded  as  trustees  for  the  ap- 
pellants for  the  amount  due  upon  the  judg- 
ment in  favor  of  Barlow,  and  ought  to  account 
for  the  same  accordingly  ;  and  that  the  order 
of  His  Honor,  the  Chancellor,  awarding  a 
feigned  issue,  must  be  reversed. 

SPENCER,  J.  I  forbear  to  repeat  the  facts 
and  circumstances  of  this  case  ;  they  have  been 
so  often  mentioned  that  no  member  of  the 
court  can  be  unacquainted  with  them. 

The  Supreme  Court,  in  vacating  the  satis- 
faction of  the  judgment  of  Wardell  against 
Eden,  exercised  a  jurisdiction,  until  very  re- 
cently, within  the  acknowledged  province  of  a 
court  of  equity  alone.  The  protection  of  the 
rights  of  an  assignee  of  a  chose  in  action  bv 
courts  of  law  is,  perhaps,  essential  to  the  ad 
ministration  of  justice ;  it  certainly  avoids 
great  expense  and  delay  to  suitors,  and  it, 
therefore,  as  far  as  this  case  goes,  meets  my 
decided  approbation.1  But  when  a  court  of 

1.— Mr.  Justice  Spencer  was  not,  at  that  time,  one 
of  the  judges  of  the  Supreme  Court. 
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common  law  does  interpose  to  protect  a 
party  vested  only  with  an  equitable  right,  and 
such  interposition  affects  the  rights  of  third 
55 1*J  persons,  some  known  *standard  must 
be  resorted  to,  to  test  the  effect  of  their  pro- 
ceedings. There  is  none  so  appropriate  as  that 
furnished,  by  considering  the  proceedings  as 
having  taken  place  in  a  court  of  equity.  It  is 
an  universal  and  established  principle,  as  well 
in  that  court  as,  indeed,  in  all  others,  that  no 
man  is  to  be  condemned  unheard  ;  the  rights 
of  no  one  can  be  immediately  affected  by  a 
judicial  proceeding  to  which  he  is  not  a  party. 
This  proposition  is  so  just  and  essential  that  I 
should  think  it  weakened  by  citing  authorities 
in  its  support.  It  comes  home  to  the  common 
sense  of  every  man  ;  it  is,  and  it  must  be,  a 
first  principle.  The  appellants,  or  those  they 
represented,  were  never  called  on  by  any  cita- 
tion or  process  to  defend  their  rights  before 
the  Supreme  Court,  when  the  satisfaction  was 
vacated.  The  respondents'  counsel,  unable, 
and,  I  trust,  unwilling  to  assert  that  the  order 
of  that  court  affected  a  party  not  before  it,  re- 
sorted to  reasoning  to  induce  this  court  to  be- 
lieve the  appellants  guilty  of  laches  in  not  ap- 
pearing, and  as  thereby  forfeiting  their  rights, 
because  tjiey  might  have  heard  of  the  penden- 
cy of  the  motion  to  vacate  the  satisfaction.  It 
would,  I  think,  be  extravagant  in  this  court  to 
suppose  a  fact  which,  if  it  were  material,  and 
could  be  proved,  has  not  been  made  out.  It 
would  be  introducing  a  new  principle  in  judi- 
cial proceedings  to  require  of  a  party  to  volun- 
teer his  appearance.  This  objection  is  so  ob- 
viAisly  untenable  as  to  require  no  further 
notice. 

As  it  regards  the  appellants,  then,  I  consider 
the  satisfaction  of  the  judgment  as  unaffected 
by  the  proceedings  between  the  bank  and  Eden. 
It  follows  that  the  appellants  have  the  legal 
lien  on  the  real  estate  of  Eden.  It  then  re- 
mains to  be  examined  whether  the  appellants 
have  equal  or  superior  equity  to  the  respond- 
ents. If  it  should  appear  that  they  have  either, 
their  right  to  the  proceeds  of  the  real  estate  of 
Eden,  to  the  extent  of  their  judgment,  neces- 
sarily results.  It  has  been  urged  that  the  cir- 
cumstance of  Barlow's  lending  money  to  Eden, 
on  the  very  day  the  satisfaction  was  entered, 
affords  suspicion.  I  agree  that  it  is  a  circum- 
stance somewhat  extraordinary  ;  but  I  do  not 
think  it  warrants  me  in  imputing  to  them  an 
act  of  fraud  on  the  party  :  fraud  is  odious,  and 
552*]  not  *to  be  presumed.  Had  there  been 
no  proof  of  the  money  advanced  by  Barlow,  I 
should  consider  the  giving  the  bond,  and  con- 
fessing judgment,  as  prima  facie  evidence  of 
the  fairness  of  the  debt ;  but  when  we  recur 
to  the  evidence,  we  find  Joseph  Eden  testifying 
expressly  that  Barlow  lent  him  $8,000  in  cash, 
and  his  notes  and  checks  to  the  amount  of 
$12,000  more.  This  testimony  is  uncontradict- 
ed,  and  it  being  an  important  fact  in  the  cause, 
the  respondents,  if  they  would  have  contro- 
verted it,  should  have  gone  into  adequate  proof. 
In  vain  are  we  told  that  Barlow  and  Bebee 
were  men  of  bad  characters,  and  incompetent 
to  advance  to  Eden  to  that  amount.  These 
are  facts  which  must  be  proved  before  they 
can  produce  any  effect ;  whilst  they  rest  on 
suggestion,  they  can  have  no  influence, 

It  is  to  be  observed  that  the  bank  got  hold  of 
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the  assignment  of  Wardell's  judgment  against 
Eden,  as  a  plank  by  which  to  save  themselves 
from  the  losses  sustained  from  Roe,  who  ob- 
tained it  to  mitigate  the  loss  occasioned  by  Ol- 
cott.  Neither  the  bank  nor  Roe  made  any  ad- 
vances on  the  faith  of  that  assignment.  As  it 
regards  the  appellants,  it  was  not  until  after 
search  at  the  proper  office  that  they  advanced 
their  money  on  the  faith  of  the  security  afford- 
ed by  the  real  estate  of  Eden.  When  the  ap- 
pellants gave  credit  to  Eden,  they  had  a  lien 
on  his  real  estate.  This  lien  has  been  taken 
away,  but  in  such  a  manner  only  as  to  change 
the  remedy  ;  it  still  exists  in  the  view  of  a 
court  of  equity.  The  appellants  having  equal, 
and,  I  think  superior  equity  to  the  respondents, 
and  having  the  legal  preference,  I  consider 
them  entitled  to  the  proceeds  of  the  real  estate 
of  Eden  on  every  principle  of  justice  and 
equity.  And  here  I  might  terminate  my  in- 
quiries ;  but  the  importance  of  the  cause,  both 
as  to  principle  and  value,  demands  of  me  the 
examination  of  some  other  points. 

It  is  material,  in  ascertaining  the  rights 
claimed  by  the  bank,  to  consider  the  nature 
and  effect  of  the  assignment  by  Wardell  to  Ol- 
cott,  that  by  him  to  Roe,  and  by  Roe  to  the 
bank. 

It  is  an  incontrovertible  proposition  that  the 
assignee  of  a  chose  in  action  takes  it  subject 
to  all  the  equities  it  was  *liable  to  in  [*553 
the  hands  of  the  assignor  ;  or,  in  plainer  lan- 
guage, the  "purchaser  must  abide  by  the  case  of 
the  seller."  (2  Vernon,  192  ;  1  Eq.  Abr.,  45  ; 
1  Vesey,  Jun.,  249.) 

The  reason  and  justice  of  this  rule  is  obvi- 
ous ;  the  holder  of  a  chose  in  action  (excepting 
such  as  are  made  negotiable  for  the  advance- 
ment of  commerce)  cannot  alienate  anything 
but  the  beneficial  interest  he  possesses ;  he 
cannot  vest  the  legal  right  to  sue  for,  and  en- 
force, in  the  name  of  the  assignee,  the  pay- 
ment of  a  debt,  secured  by  a  bond  or  judgment. 
When,  therefore,  Wardell  made  the  assign- 
ment to  Olcott,  he  took  the  judgment,  subject 
to  all  equities  existing  between  Eden  and  War- 
dell ;  and  when  the  subsequent  assignments 
were  made,  Roe  and  the  bank  respectively  as- 
sumed the  situation,  and  stood  in  the  place  of 
Olcott,  as  related  both  to  Wardell  and  Eden. 
It  would  be  absurd  to  pretend  that,  because 
the  assignment  to  Olcott  was  general  in  its 
terms,  he  could,  therefore,  transfer  a  greater 
interest  than  he  held  in  the  judgment.  Had 
Roe  and  the  bank,  instead  of  taking  the  assign- 
ment for  better  or  worse,  and  with  the  hope 
of  realizing  something,  which  they  clearly  did, 
made  advances  to  the  whole  amount,  the  legal 
consequence  would  be  the  same.  In  the  pres- 
ent case,  they  have  not  the  pretext  for  saying 
they  were  imposed  on  by  the  generality  of  the 
assignment  to  Olcott,  because  they  gave  no  new 
credit.  A  bond,  on  which  there  are  no  in- 
dorsements, carries  on  its  face  strong  presump- 
tion, if  it  be  a  recent  one,  that  it  is  unpaid  ; 
still,  an  assignee  must  abide  by  the  case  of  his 
assignor,  if  it  has  been  paid.  If  it  be  illegally 
obtained,  the  obligor  will  avoid  it.  It  becomes 
necessary,  then,  to  inquire  for  what  purpose 
the  assignment  was  made  to  Olcott,  and  whether 
that  purpose  had  been  satisfied. 

Wardell  is  the  only  witness  who  speaks  di- 
rectly to  these  facts ;  he  says  that  the  judg- 
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ment  was  assigned  to  secure  to  Olcott  the  pay- 
ment of  $25,500  he  then  owed  him,  and  for 
which  he  also  gave  three  promissory  notes ; 
that  these  notes  Olcott  negotiated,  and  that 
they  have  been  paid,  or,  at  all  events,  Olcott 
is  not  responsible  on  them  as  an  indor.ser.  In 
support  of  the  fact  that  the  judgment  was  as- 
signed only  as  a  security  for  the  notes,  he 
presents  an  account  current  with  Olcott,  by 
which  there  appears  a  balance  due  to  War- 
dell. 

554*]  *To  oppose  these  facts,  Olcott's  an- 
swer is  resorted  to.  It  admits  the  fact  that  the 
.assignment  was  made  to  secure  the  notes,  and 
that  they  have  been  negotiated ;  but  it  asserts 
that  it  was  also  to  secure  to  him  future  advan- 
tages and  responsibilities ;  and  he  adds  that 
Wardell,  being  indebted  to  him,  as  he  believed, 
;at  least  in  $20,000,  and  he  being  indebted  to 
Roe,  he  made  the  assignment  as  a  security  to 
him.  If  Olcott's  answer  receive  all  the  credit 
due  to  the  deposition  of  a  witness,  and  his 
•character  and  conduct  had  been  fair,  still  I 
think  Wardell's  testimony  entitled  to  superior 
-credit.  He  furnishes  his  data  for  saying  that 
he  owed  Olcott  nothing  beyond  the  three  notes. 
On  the  other  hand,  whether  Olcott,  in  stating 
the  debt  from  Wardell,  includes  in  his  esti- 
mate the  notes,  or  on  what  grounds  he  made 
the  assertion,  we  know  not.  He  has  produced 
.no  books,  no  documents,  to  support  him ;  but 
is  vague  and  indefinite.  Wardell's  compe- 
tency as  a  witness  has  been  questioned  ;  I  per- 
ceive no  reason  to  doubt  either  his  competency 
or  his  disinterestedness ;  his  interest,  if  any,  is 
to  uphold  the  judgment,  and  his  testimony 
goes  to  destroy  it.  He  then  swears  against  his 
interest,  and  this,  instead  of  invalidating, 
strengthens  his  credit.  It  is  alleged  that  he 
fraudulenty  entered  satisfaction  of  the  judg- 
ment. This  depends  on  the  verity  of  his  evi- 
-dence  as  to  the  nature  of  the  assignment  to 
Olcott ;  if  it  was  as  he  states  it,  then,  on  the 
payment  of  the  notes,  he  alone  was  entitled  to 
acknowledge  satisfaction. 

Feeling  myself  constrained  to  yield  the 
.greater  credit  to  Wardell,  it  follows  that  the 
•object  of  his  assignment  to  Olcott  was  fulfilled 
by  the  payment  of  the  notes ;  and  from  the 
principles  I  have  before  laid  down,  Olcott's  in- 
terest in  the  judgment  ceased,  and  those  de- 
riving title  under  him,  being  invested  with  no 
•other  or  greater  right  than  he  had,  can,  neither 
•on  legal  or  equitable  principles,  pretend  to  a 
right  emanating  from  one  who  had  ceased  to 
have  any.  I  will  only  observe  that  by  the  as- 
signment to  Olcott  he  acquired  an  equitable 
555*]  interest,  commensurate  *with  the  ob- 
ject for  which  it  was  made.  His  transfer  of 
the  assignment  vested  his  assignee  with  his 
•equitable  interest,  and  no  more.  The  assign- 
ment of  an  assignment  acquires  no  negotiable 
•quality,  and  the  last  assignee  cannot,  it  ap- 
pears to  me,  be  clothed  with  a  greater  title 
than  the  first  assignor.  On  either,  and  both 
•of  these  grounds,  I  am  fully  of  opinion  the 
appellants  are  entitled  to  the  decree  of  this 
•court  for  the  money  produced  by  the  sale  of 
Eden's  real  estate.  It  necessarily  follows  that 
the  issue,  to  try  whether  Eden  had  notice  of 
the  assignment  to  Olcott,  and  what  sums  were 
paid  by  him  to  Wardell,  and  the  periods  of 
those  payments,  was  irrelevant  and  immaterial.  I 
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I  am,  nevertheless,  disposed  to  bestow  some 
consideration  on  the  order  appealed  from. 
After  the  first  order  for  the  trial  of  the  feigned 
issue,  and  a  verdict  for  the  appellants,  which 
affirmed  the  payments  by  Eden,  and  negatived 
the  notice  to  him  of  the  assignment  by  Olcott, 
a  second  trial  was  ordered,  on  the  ground  that 
Olcott  was  a  material  witness,  and,  through 
the  mistake  or  inattention  of  the  respondents' 
counsel,  had  not  been  struck  out  of  the  bill. 
If  his  name's  being  in  the  bill  did  really  in- 
capacitate him  as  a  witness,  I  think  the  re- 
spondents concluded  by  their  mistake  or  inat- 
tention. 

The  rule,  both  at  law  and  in  equity,  is  to 
refuse  a  second  trial,  where  the  propriety  of 
the  verdict  is  not  impeached,  as  against  law  or 
evidence,  though  there  be  material  evidence 
for  the  party  against  whom  the  verdict  has 
passed,  which  was  not  adduced ;  unless  it  be 
shown  to  have  been  discovered  after  the  trial, 
or  unless  the  verdict  has  been  obtained  by 
fraud  or  surprise.  (1  Ves.,  Jun.,  134.)  If 
mistake  in  practice,  or  inadvertence  in  atten- 
tion, furnished  reasons  for  a  new  trial,  it 
would  encourage  litigation,  and  reward  igno- 
rance and  carelessness,  at  the  expense  of  the 
other  party. 

The  materiality  of  Olcott's  testimony  was 
well  known  before  the  trial,  because,  in  his 
answer,  he  alleges  that  soon  after  the  assign- 
ment he  gave  notice  to  Eden.  The  *re-  [*556 
spondents  cannot  pretend  that  by  fraud  or 
surprise  they  were  prevented  from  having  his 
name  struck  out  of  the  bill.  I  am  inclined, 
however,  to  think,  that,  notwithstanding  his 
name  was  in  the  bill,  he  was  a  competent  wit- 
ness. Most  clearly  Olcott  had  no  interest  in 
the  cause  ;  his  contingent  right  in  the  surplus 
of  his  estate  he  released  to  his  assignees ;  no 
decree  could  possibly  pass  against  him ;  but 
he  might,  it  has  been  said,  have  possibly  been 
punished  in  costs.  From  the  time  of  Lord 
Hardwicke,  courts  of  law  have  been  liberal  in 
the  admission  of  witnesses ;  and  where  the  in- 
terest is  not  immediate  or  certain,  they  admit 
the  witness  as  competent,  and  suffer  the  ob- 
jection of  a  remote,  contingent,  or  possible  in- 
terest, to  go  to  his  credit.  On  the  score  of 
authority,  I  think  Olcott  a  good  witness. 
The  cases  of  Cotton  v.  Lutterell,  of  Piddock  v. 
Brown,  and  Man  v.  Ward  (1  Atk.,  451 ;  3  P. 
Wms.,  289;  2  Atk.,  228),  are  strongly  in  favor 
of  his  admission. 

Did  the  cause  rest,  therefore,  on  the  propri- 
ety of  a  new  trial,  I  should  be  for  affirming 
the  decree.  The  other  points  on  which  I  have 
observed  render  any  investigation  of  the  facts 
forming  the  feigned  issue  unnecessary  and 
superfluous. 

From  a  suggestion  made  by  an  honorable 
member  of  the  court,  I  have  taken  the  trouble 
to  examine  the  bill  and  answer,  having,  in  the 
forming  of  my  opinion,  presumed  that  the 
parties  would  present  every  fact  in  their  re- 
spective cases  most  favorable  for  themselves. 

The  bill,  it  is  true,  states  all  the  circum- 
stances attending  the  trsnsaction,  and  particu- 
larly the  various  assignments  of  the  judgment 
in  Wardell's  favor  against  Eden,  and  it  con- 
cludes with  a  special  prayer  that  that  judg- 
ment may  not  be  deemed  a  lien  beyond  the 
balance  due  on  it  from  Eden  to  Wardell.  It 
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also  contains  a  general  prayer  for  such  relief 
as  in  equity  and  good  conscience  the  party  is 
entitled  to.  In  the  whole  course  of  the  very 
elaborate  and  ingenious  arguments  submitted 
by  the  respondents'  counsel,  no  stress  was 
placed  on  either  of  these  points.  It  was 
557*]  *not  pretended  that  the  appellants  had 
notice  of  the  situation  of  Warden's  assignee. 
or  that  they  knew,  when  they  lent  their  money, 
that  the  bank  was  interested  in  the  judgment. 
Most  clearly  there  is  no  evidence  to  warrant 
such  arguments.  I  do  not  think  that  we  are 
called  upon  to  be  astute  in  finding  out  formal 
objections,  which  never  occurred  to  the  coun- 
sel, to  deprive  the  party  of  a  just  right,  or  to 
turn  them  round ;  but  since  they  have  been 
stated,  I  will  briefly  proceed  to  discuss  them. 
It  by  no  means  follows  that  because  the  appel- 
lants, when  they  filed  their  bill,  knew  the  sit- 
uation of  the  bank,  that  they  had  that  knowl- 
edge when  they  lent  their"  money  and  took 
their  judgment.  Neither  does  their  omission 
to  state  their  ignorance  of  those  facts  at  the 
time  of  the  loan,  justify  a  presumption  of 
such  knowledge,  especially  after  the  bank  had, 
in  their  answer,  charged  them  with  collusion 
with  Wardell  and  Eden  to  injure  them,  and 
to  deprive  them  of  their  security,  under  War- 
dell's  assignment,  and  have  wholly  failed  to 
substantiate  the  charge.  This  allegation  of 
collusion,  made  by  the  bank,  was  put  in  issue 
by  the  appellants'  replication,  and  the  onus 
probandi  was  thrown  on  the  bank.  If,  there* 
fore,  it  would  have  been  more  technical  to 
have  denied  notice  in  the  bill,  substantially, 
that  point  has  been  at  issue,  and  is  found  for 
the  appellants.  It  may  be  true  that  if  A  con- 
tract in  writing  with  B  for  the  purchase  of 
land,  and  C  takes  a  conveyance  subsequently, 
and  a  bill  be  filed  against  him  for  a  specific 
performance,  charging  collusion  with  B,  C 
must,  in  his  answer,  not  only  make  out  that 
he  is  a  fair  b&na  fide  purchaser,  for  a  valuable 
consideration,  but  without  notice  of  A's  inter- 
est. The  distinction  is  manifest  between  a 
bill  and  answer.  Every  complainant  has  a 
right  to  a  full  answer  to  the  facts  charged ; 
and  when  charged,  and  not  denied,  it  may  be 
deemed  an  admission  of  the  facts.  The  com- 
plainants bill  is  no  evidence  for  him,  and  his 
omission  to  state  a  fact  cannot  furnish  evi- 
dence of  the  fact,  especially  when  insisted  on 
as  a  defense,  and  not  established. 
558*]  *With  respect  to  the  prayer  for  a  spe- 
cific relief,  it  is  to  be  observed,  that  probably 
the  appellant's  counsel,  in  drawing  the  bill, 
might  have  had  full  confidence  in  the  fact  of 
Eden's  paying  off  the  judgment,  or  nearly  so, 
without  notice,  and  he  might,  and  probably 
did,  suppose  the  vacatur  entered  by  the  Su- 
preme Court  conclusive  on  the  appellants.  It 
would  be  rigorous,  when  a  party  had  proved 
himself  entitled  to  the  decree  of  a  court,  to  say 
to  him,  "You  ought  to  be  relieved,  but  you 
have  put  your  right  on  a  false  basis."  Fortu- 
nately for  the  justice  of  the  case,  this  is  not 
the  law.  "It  is  usual,"  says  Mr.  Mitford,  in 
his  excellent  system  of  chancery  proceedings, 
"  to  add  to  the  prayer  of  the  bill  a  general 
prayer  for  that  relief  which  the  circumstances 
of  the  case  may  require,  that  if  the  plaintiff 
mistakes  the  relief  to  which  he  is  entitled,  the 
court  may  yet  afford  him  that  relief  to  which 
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he  has  a  right."  Mr.  Hinde  (Hinde's  Practice, 
p.  17)  confirms  this,  in  nearly  the  same  words. 
In  the  case  of  Hollu  v.  Caiv  (2  Mod.,  91),  the 
court  decreed  a  relief  under  the  general  prayer, 
distinct  from  the  special  relief  prayed.  I  con- 
clude, therefore,  that  there  exists  no  objections 
in  this  cause  which  might  entangle  justice  ia 
the  net  of  form. 

Various  judgments  of  this  court  establish 
the  precedent  that,  on  appeals  from  chancery, 
and  where  the  merits  are  fairly  before  the 
court,  they  will  pronounce  a  final  decree. 
This  case  falls  within  those  precedents.  It  is,, 
therefore,  my  opinion  that  the  appellants  be 
decreed  to  receive  the  net  proceeds  of  the  sale 
of  Joseph  Eden's  real  estate,  under  the  execu- 
tion in  favor  of  Wardell. 

THOMPSON,  J.  Though  the  argument  of 
the  present  appeal  has  embraced  a  great  va- 
riety of  questions,  I  shall  not  examine  all  of 
them,  since,  according  to  the  view  which  I 
have  taken  of  the  subject,  I  think  the  sub- 
stantial merits  of  the  case  confined  to  a  nar- 
row compass.  In  order  justly  to  estimate  the 
rights  and  claims  of  the  parties,  we  must  ex- 
amine the  situation  in  which  they  respectively 
stand,  and  the  relief  sought  for,  and  which  can 
be  afforded,  under  the  *pleadings  be-  [*55O 
fore  this  court.  Both  parties  claim  to  be 
judgment  creditors  of  Joseph'  Eden.  The 
judgment  under  which  the  respondents  claim 
is  oldest  in  point  of  time  ;  but  satisfaction, 
thereof  was  entered  on  record  when  the  ap- 
pellant's judgment  was  entered  up.  This  sat- 
isfaction, was,  however,  adjudged  by  the  Su- 
preme Court  to  have  been  fraudulently  ac- 
knowledged, and  was,  of  course,  vacated.  The 
respondents  being  assignees  of  the  judgment 
under  which  they  claim,  one  part  of  the  ap- 
pellants' allegation  in  their  bill  is  payment  by 
Eden  to  Wardell,  the  original  plaintiff  on 
record,  without  notice  of  assignment.  After 
the  vacatur  of  satisfaction,  as  before  men- 
tioned, the  respondents  took  out  execution, 
and  were  proceeding  to  enforce  it.  To  stay 
the  proceedings,  the  appellants  filed  their  bill,, 
and  the  relief  particularly  prayed  for  is,  that 
the  respondents  may  be  restrained  from  fur- 
ther proceedings  at  law,  upon  the  judgment 
assigned  to  them,  or  upon  the  execution  issued 
thereon  ;  and  that  an  account  may  be  taken  of 
the  moneys  paid  on  the  said  judgment ;  and 
that  the  said  judgment  may  be  decreed  to  stand 
as  security  for  such  sum  only  as  may  be  really 
and  truly  due  thereon  by  Joseph  Eden  ;  con- 
cluding with  a  general  prayer  for  such  other 
and  further  relief  in  the  premises  as  shall  seem 
meet.  A  part  of  this  particular  relief  prayed  for, 
being  to  have  the  benefit  of  all  payments  made 
by  Eden  to  Wardell,  and  that  the  judgment 
should  stand  as  security  for  the  balance,  would 
seem,  in  some  measure,  implicitly  to  admit 
that  the  judgment,  under  which  the  respond- 
ents claim,  is  entitled  to  priority.  But,  accord- 
ing to  the  course  of  chancery  proceedings,  a 
party  is  not  confined  to  the  particular  relief 
asked  for  in  the  bill,  but  under  the  general 
prayer  is  entitled  to  such  relief  as  the  circum- 
stances of  the  case  may  require.  The  reason 
of  inserting  the  general  prayer  is,  that  if  the- 
party  mistake  the  relief  to  which  he  is  en- 
titled, the  court  may  afford  him  that  to  which 
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he  has  a  right.  The  relief,  however,  must  be 
agreeable  to  the  case  made  by  the  bill  (Mit- 
ford's  Pleadings,  38),  and  the  court  will  not, 
in  all  cases,  permit  a  bill  framed  for  one  pur- 
pose to  answer  another,  especially  if  the 
opposite  party  may  be  thereby  surprised,  or 
£>OO*]  *prejudiced  ;  neither  of  which  has  been 
pretended  in  the  present  case.  I  the  more 
readily  avail  myself  of  the  general  prayer,  in 
order  to  enter  into  the  merits  of  the  case  made 
by  the  bill,  because  such  has  been  the  course 
pursued  by  the  counsel  on  both  sides,  without 
claiming  to  be  confined  to  the  particular  relief 
prayed  tor.  But  a  part  of  the  particular  relief 
prayed  for  here  is,  that  the  respondents  may 
be  restrained  from  further  proceeding  on  the 
judgment  assigned  to  them.  Full  relief,  ac- 
cording to  the  existence  of  facts,  at  the  time 
the  bill  was  filed,  would  have  been  afforded 
the  appellants  by  decreeing  a  perpetual  injunc- 
tion. In  the  bill  filed  in  the  court  below,  no 
notice  is  taken  of  the  $14,076.54  acknowledged 
by  the  respondents,  in  their  answer,  to  have 
been  received  by  them.  This  is  to  be  ac- 
counted for  only  on  the  supposition,  that  it 
was  received  between  the  time  of  filing  the  bill 
and  the  coming  iii  of  the  answer,  which  is 
rendered  probable  by  recurring  to  dates.  It 
is  not  stated  in  the  answer  when  the  money 
was  received  ;  but  it  appears  that  the  execu- 
tion could  not  have  been  issued  until  after 
April  Term,  1801 ;  and  the  bill  was  filed  on  the 
second  of  June  following.  If  the  respondents 
were  not  entitled  to  recover  this  money,  under 
the  judgment  assigned  to  them,  they  must,  in 
equity,  be  deemed  to  hold  it  as  trustees  for  the 
appellants.  Here,  then,  arises  what  I  consider 
the  material  question  in  this  case,  namely, 
which  judgment  shall  be  entitled  to  priority  ? 
Admitting  the  appellants  to  have  been  igno- 
rant of  the  assignment  of  the  first  judgment, 
and  ignorant  of  the  fraudulent  satisfaction  en- 
tered on  record,  at  the  time  they  loaned  their 
money,  and  took  their  judgment,  I  cannot 
entertain  much  doubt  that  they  must  be  con- 
sidered as  having  the  first  legal  lien.  The  sat- 
isfaction entered  on  record  must,  as  to  all  per- 
sons who  stand  in  the  situation  of  innocent 
purchasers  for  a  valuable  consideration,  be 
deemed  valid  and  effectual ;  and  the  restora- 
tion of  the  judgment,  as  it  respects  their  rights, 
can  only  be  considered  as  forming  a  lien  from 
the  time  it  was  so  restored.  Unless  such  be 
the  legal  operation,  it  would  lead  to  the  great- 
est injustice,  and  render  insecure  and  uncer- 
tain the  lien  of  judgments  on  real  property  ; 
561*]  *and  in  vain  would  resort  be  had  to 
our  public  records  to  ascertain  incumbrances. 
There  is  nothing  in  the  rule  of  the  Supreme 
Court  ordering  a  vacatur  of  the  entry  of  satis- 
faction, from  which  it  can  be  inferred  that  the 
court  intended  to  express  any  opinion  as  to 
the  effects  such  proceedings  would  have  on 
the  rights  of  third  persons.  This  was,  doubt- 
less, intended  to  be  left  open  to  subsequent 
determination,  as  cases  might  arise,  probably, 
not  being  apprised  of  any  intermediate  judg- 
ments between  the  entry  of  satisfaction  and 
the  restoration  of  the  judgment.  It  never  could 
have  been  intended  to  conclude  the  rights  of 
parties,  without  giving  them  an  opportunity  of 
being  heard.  If  the  appellants  have  a  prior 
legal  right,  and  the  equity  between  the  parties 
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be  equal,  it  is  not  denied  that,  according  to 
sound  and  well  established  principles,  the  legal 
right  must  be  preferred.  It  appears  to  me 
that  not  only  the  legal  but  equitable  right  is  on 
the  side  of  the  appellants.  They  loaned  their 
money  expressly  on  the  faith  of  the  security 
arising  from  the  lien  created  by  their  judg- 
ment, having  taken  the  precaution  first  to  ex- 
amine the  record,  and  ascertained  that  no  prior 
judgment  existed  that  v/ould  impair  their  se- 
curity. The  respondents  took  their  assign- 
ment as  collateral  security  for  a  debt,  not 
created  on  the  faith  of  any  lien  arising  from 
the  judgment.  The  assignee  of  a  judgment 
usually  requires,  and  takes  from  the  assignor, 
covenants  to  secure  himself  against  the  latter's 
doing  any  act  to  invalidate  the  security  :  such 
appears  to  have  been  the  case  in  the  present 
instance.  And  if  the  covenant  of  the  assignor 
be  not  sufficient,  it  is  in  the  power  of  the  as- 
signee to  require  some  other  security,  or  he 
may  refuse  to  take  the  assignment.  No  such 
opportunity  to  guard  against  loss  is  offered  to 
those  who  are  strangers  to  the  assignment ; 
their  knowledged  of  parties  interested  in  judg- 
ments must  be  derived  from  the  record,  unless 
actual  notice  be  given  by  the  assignee,  or  a 
knowledge  of  the  assignment  is  brought  home 
to  the  opposing  claimant  in  some  other  way. 
Can  it  be  doubted  that  if  the  assignors,  from 
and  through  whom  the  respondents  claim, 
were  responsible  persons,  resort  would  and 
ought  to  be  had  to  them  for  indemnity  ?  I 
have  *thus  far  examined  this  question,  [*562 
on  the  supposition  that  the  appellants  are  to 
be  viewed  in  the  character  of  bona  fide  pur- 
chasers, without  notice  of  the  assignment  of 
the  judgment  under  which  the  respondents 
claim.  It  remains  to  be  inquired  whether  the 
appellants,  according  to  the  case  presented  to 
the  court,  are  entitled  to  such  character.  Be- 
cause, if  they  had  notice  of  the  assignment, 
they  ought,  perhaps,  to  be  considered  as  con- 
niving at  the  fraudulent  satisfaction,  and  their 
lien,  on  that  account,  be  postponed. 

It  is  not  pretended  that  the  appellants  are 
chargeable  with  express  notice  from  the  as- 
signees ;  nor  can  I  see  how  they  can  be  by  im- 
plication. No  negligence  is  imputable  to  them  ; 
there  was  no  record  of  the  assignment  to  which 
they  could  have  resorted  for  information. 
Nothing  is  stated  to  have  come  to  their  knowl- 
edge which  ought  to  have  put  them  on  inquiry. 
It  is  true  they  have  not  alleged  in  their  bill  a 
want  of  notice  ;  and  this,  perhaps,  may  afford 
some  grounds  for  an  inference  against  them. 
I  am  inclined,  however,  to  think  that  no  such 
allegation  was  necessary.  They  certainly 
would  not  have  been  required,  neither  was  it 
practicable,  to  prove  a  negative.  Where  the 
object  of  the  bill  is  to  set  aside  the  legal  estate, 
on  some  equitable  grounds,  it  may  be  neces- 
sary to  allege  want  of  notice,  because  this  is 
the  very  foundation  upon  which  the  claim  to 
equitable  relief  is  built.  But  in  the  present 
case,  as  I  have  endeavored  to  show,  the  ap- 
pellants are  in  possession  of  the  legal  right, 
and  we  are  to  examine  the  claims  of  the  re- 
spective parties,  in  the  same  manner  as  if  the 
respondents  had  been  complainants  in  the  court 
below.  But,  admitting  that  a  want  of  notice 
of  the  assignment  ought  to  have  been  alleged 
in  the  bill,  it  appears  to  me  this  defect  is  cured 
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bv  the  subsequent  pleadings  and  acts  of  the 
parties.  The  respondents,  in  their  answer, 
allege  that  Wardell,  combining  with  Eden  and 
the  appellant*  to  deprive  them  of  their  security 
uuder  the  judgment,  acknowledged  satisfac- 
tion of  it,  and  caused  the  satisfaction  to  be  en- 
tered on  the  record.  This  allegation  is  denied 
by  the  replication  ;  the  question  of  notice  was 
thereby  put  in  issue  between  the  parties,  the 
affirmative  of  which  is  on  the  part  of 
5($JJ*]  *the  respondents,  and  which  they  are 
bound  to  prove,  if  they  are  to  avail  themselves 
of  it  for  the  purpose  o'f  avoiding  the  legal  es- 
tate, or  lien.  It  was  not  pretended  on  the  ar- 
gument that,  according  to  the  case  presented 
to  the  court,  the  appellants  were  chargeable 
with  notice  of  the  assignment.  The  contro- 
versy was  put  on  totally  distinct  grounds, 
which  I  construe  into  a  waiver  of  the  objec- 
tion, as  it  respects  the  pleadings. 

If  I  am  correct,  then,  in  the  propositions 
which  I  have  endeavored  to  establish,  that  the 
.appellants  must  be  considered  as  in  possession 
of  the  legal  right,  and  that  they  are  not  charge- 
able with  notice  of  the  assignment  of  the 
judgment  under  which  the  respondents  claim, 
then  no  issues  were  necessary.  There  was  no 
contrariety  of  evidence  on  those  questions. 
The  equity  was,  at  least,  on  the  side  of  the 
appellants ;  and  having  the  legal  right  with 
them,  they  were  entitled  to  a  decree  in  their 
favor,  restraining  the  respondents  from  all 
further  proceedings  on  the  judgment  under 
which  they  claimed,  and  directing  them  to 
pay  over  the  money  which  they,  in  their  an- 
swer, acknowledged  to  have  received ;  and 
which,  according  to  the  circumstances  of  the 
case,  they  must  be  considered,  in  equity,  to 
hold  as  trustees  for  the  appellants.  Although  the 
immediate  object  of  the  bill  could  not  have  been 
the  recovery  of  this  money;  because,  as  I  have 
endeavored  to  show,  it  had  not  been  received 
by  the  respondents  when  the  bill  was  filed  ; 
yet,  if  the  bill  partakes  of  a  double  aspect, 
and  such  a  case  is  presented  as  entitles  the 
appellants  to  relief  I  see  no  good  reason  why 
it  should  not  now  be  granted,  without  turning 
the  parties  around  to  litigate  anew,  and  bring 
forward  their  claim  in  a  different  shape, 
especially,  as  no  surprise  or  prejudice  is 
alleged  by  the  respondents  to  arise  to  them  by 
adopting  this  course,  it  not  being  pretended 
that  any  new  light,  on  this  point,  can  be  given. 
The  verdict  of  the  jury,  one  way  or  the  other, 
upon  the  issues  ordered  to  be  tried,  would  not, 
according  to  my  view  of  the  case,  alter  the 
rights  of  the  parties  before  this  court.  Those 
issues  extend  only  to  an  inquiry  respecting 
the  notice  which  Eden  had  of  the  assignmenl 
5O4*]  of  the  judgment,  *and  to  the  payments 
which  he  had  made  thereon  previous  to  receiv- 
ing such  notice,  and  not  to  any  knowledge 
which  the  appellants  had  of  such  assignmenl. 
Without,  therefore,  examining  any  more  oi 
the  points  which  have  been  raised  in  this  case, 
and  very  elaborately  argued, 

I  am  of  opinion  that  the  order,  or  decree,  of  the 
Court  of  Chancery  ought  to  be  reversed. 

LIVINGSTON.  J.,  having  been  formerly  con- 
cerned as  counsel,  gave  no  opinion. 

KENT,  Ch.  J.    I  shall  be  obliged  to  differ 
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'rom  my  brethren  who  have  preceded  me. 
This  I  do  with  deference  and  reluctance,  but 
under  the  pressure  of  superior  duty  to  pursue 
and  declare  the  conclusions  of  my  own  judg- 
ment. 

The  most  important  question  which  has  been 
raised  in  this  cause,  is,  whether  the  appellants 
are  to  be  considered  as  having  a  priority  to 
the  respondents,  in  respect  to  the  judgments 
against  Eden.  This  pretension  ought  first  to 
be  examined  and  settled.  If  the  appellants 
are  entitled  to  a  preference,  all  the  other  points 
in  the  cause  become  immaterial,  for,  as  be- 
tween two  contending  judgment  creditors,  he 
who  has  the  prior  judgment  must  be  first  paid. 

The  manner  in  which  this  question  is  brought 
before  the  court  is  a  little  singular,  and 
deserves  attention.  The  appellants  filed  their 
bill  in  the  court  below,  on  no  other  ground  of 
complaint  than  that  the  respondents  were  pro- 
ceeding at  law  to  collect  the  amount  of  War- 
dell's  judgment,  after  it  had  been  once  paid. 
It  was  their  only  grievance  that  the  judgment 
was  likely  to  be  twice  collected,  and  that,  as 
Eden  was  insolvent,  the  judgment  of  the  ap- 
pellants must  remain  unsatisfied.  The  cause 
proceeded  to  a  hearing,  and  an  issue  was 
awarded  on  the  single  question  of  payments  by 
Eden,  before  notice  of  the  assignment.  In  the 
awarding  of  this  issue,  the  appellants  ac- 
quiesced, and  the  point  raised  in  this  court 
was  undoubtedly  an  after-thought,  as  it  is  not 
so  much  as  once  suggested  in  the  bill,  and  as 
it  formed  no  part  of  the  litigation  below. 
But,  after  contending  so  long,  under  the 
limited  claim  of  subsequent  judgment  credit- 
ors, the  appellants  come  with  a  suspicious 
countenance  before  us,  at  *this  late  [*5O5 
hour,  and  under  the  same  bill,  to  claim  the 
benefit  of  prior  judgment  creditors.  In  most 
cases,  such  conduct  would  justly  be  deemed  a 
waiver,  or  abandonment  of  the  latter  claim  ; 
for,  if  the  present  pretension  of  the  appellants 
be  well  founded,  then  all  the  examinations  and 
trial  below,  about  notice  to  Eden,  and  pay- 
ments by  him  to  Wardell,  were  idle  and  nuga- 
tory, and  an  abuse  of  the  time  of  the  court.  If, 
however,  the  appellants  be  not  absolutely  con- 
cluded from  setting  up  this  new  ground  of 
title,  yet  their  conduct  forms  a  powerful  rea- 
son why  this  court  should  listen  to  it  with 
caution  and  distrust.  So  prominent  a  point  in 
a  cause  could  not  have  slumbered  so  long, 
without  a  difference  in  the  facts  that  were  re- 
quisite to  maintain  it.  The  proofs  of  their 
pretension  to  be  bona  Jide  judgment  creditors, 
without  notice,  ought,  at  least,  to  be  of  the 
most  positive  kind,  without  any  shadow  of 
doubt  or  ambiguity. 

The  acknowledgment  of  satisfaction  by 
Wardell  was  vacated  by  the  Supreme  Court, 
on  the  ground  that,  as  Wardell  had  previously 
assigned  over  his  right  and  interest  in  the 
judgment,  his  interference  in  cancelling  that 
judgment,  without  the  knowledge  and  con- 
sent of  the  assignee,  was  an  act  fraudulent  and 
void.  After  he  had  parted  with  his  interest 
in  the  judgment,  he  had  no  more  power  over 
it  than  if  he  had  been  a  stranger  to  it ;  and  his 
attempt  to  vacate  it  was  a  violation  of  right. 
The  Supreme  Court,  however,  never  meant  to 
decide  on  the  claims  of  an  intervening  creditor, 
who  had  obtained  a  regular  judgment  in  the 
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interval  between  the  time  of  the  entry  of  the 
satisfaction,  and  the  subsequent  vacatur  of  it. 
Such  a  case  was  not  then  before  the  court ; 
but  such  a  case  is  now  urged  in  the  present 
•cause,  and,  under  the  circumstances  in  which 
it  is  presented,  it  merits  our  most  serious  con- 
sideration, because  it  touches  on  some  of  the 
soundest  and  best  settled  principles  in  our 
•equity  system.  If  this  intervening  judgment 
creditor  should  come  before  us,  without  any 
knowledge,  at  the  time,  that  the  satisfaction 
had  been  granted  by  a  man  unauthorized  to 
make  it,  he  would,  undoubtedly,  have  a  very 
.good  claim  not  to  be  disturbed  by  the  court. 
566*]  For,  if  a  creditor  *who  takes  a  judg- 
ment, or  mortgage,  should  previously  inspect 
the  records,  and  find  all  antecedent  judgments 
and  mortgages  cancelled,  and  should  have  no 
knowledge  how  they  came  to  be  cancelled,  be- 
yond what  the  record  speaks,  a  court  of  equity 
would,  in  that  case,  refuse  any  aid  against 
him,  notwithstanding  it  should  afterwards 
appear  that  the  prior  judgment  or  mortgage, 
had  been  fraudulently  cancelled.1  But  I  am 
warranted,  by  the  uniform  current  of  the 
chancery  decisions,  in  saying  that  in  such 
a  case  the  court  would  refuse  to  interfere 
between  the  two  creditors,  and  would  leave 
him  who  had  any  legal  advantage  to  retain  it. 
The  court  would  not  act  against  either,  because 
the  equity  of  the  parties  would  be  equal.  A 
•creditor  who  comes  in  with  his  lien,  after  all 
antecedent  incumbrances  appear  to  be  satisfied, 
has,  no  doubt,  a  strong  claim  to  our  protection. 
But  the  prior  creditor,  whose  judgment  or 
mortgage  has  been  cancelled  fraudulently, 
and  without  his  knowledge,  has  a  claim  equally 
strong  and  inviting.  They  are  creditors 
equally  innocent,  and  equally  to  be  favored  ; 
and  I  am  satisfied  that  the  Court  of  Chancery 
could  not,  consistently  with  its  established 
principles,  help  the  one  to  the  prejudice  of  the 
other.  Its  answer  would  be,  that  where  the 
parties  stand  equally  before  us,  he  who  has 
the  advantage  at  law  shall  be  left  to  enjoy  it, 
or,  according  to  the  lively  allusion  of  bir  M. 
Hale,  the  party  that  has  been  fortunate  enough 
to  seize  a  plank  in  the  shipwreck,  shall  not 
have  it  torn  from  him  by  the  court.  If,  there- 
fore, the  appellants  did  really  stand  before  us 
as  judgment  creditors,  without  notice  of 
Wardell's  assignment,  we  vshould  be  obliged  to 
•dismiss  them,  without  affording  them,  on  that 
ground,  any  aid  or  assistance  against  the  bank.8 
Allow  them  all  that  they  now  pretend  to  be, 
we  could  do  no  more  than  this,  without  intro- 
ducing principles  and  precedents  unknown  to 
our  jurisprudence.  I  have  supposed  that  in 
case  of  no  notice,  the  equity  of  the  parties 
might  stand  equal.  This  ought  not  to  be 
denied  by  the  appellants.  There  is  no  doubt 
that  the  bank  took  the  assignment  from  Roe 
for  a  full  consideration,  and  to  save  them- 
567*J  selves  from  a  grievous  loss,  *and  with- 
out knowledge  of  any  antecedent  transaction, 
calculated  to  defeat  it.  They  cannot  be  deemed 
guilty  of  negligence  in  not  recording  the 
assignment,  because  it  was  not  an  act  required 
by  law  to  consummate  their  title.  There  was 
no  office  that  was  bound  to  record  it.  It  is 

1.— See  6  Vesey.  Jun.,  184,  185. 
2.— See  9  Vcsey,  Jun.,  24. 
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never  done  in  practice,  and  there  were,  indeed, 
but  four  days  between  the  assignment  and  the 
new  judgment.  It  is  idle,  therefore,  to  impute 
any  neglect  to  the  respondents,  in  diminution 
of  their  equal  equity.  On  the  other  hand,  I 
forbear  to  dwell  on  the  fact  that  $12,000  of 
the  appellants'  demand  arose  from  notes  and 
checks,  and  that  we  are  left  wholly  without 
explanation,  whether  those  notes  and  checks 
proceeded  from  the  appellants  themselves,  or 
whether  they  were  not  notes  and  checks  of 
Eden,  which  had  been  purchased  up  at  a 
speculating  discount  in  the  market.  If  the 
latter  was  the  case,  then,  indeed,  I  should 
agree  that  the  equity  of  the  parlies  was  not 
equal,  because  the  one  side  would  be  strug- 
gling to  avoid  a  loss,  whilst  the  other  would  be 
striving  to  gather  in,  and  secure  the  harvest  of 
his  speculations. 

I  have  hitherto  considered  the  appellants  as 
if  they  had  come  here  in  the  character  of  bvna 
fide  purchasers,  without  notice,  and  even  then 
they  could  have  no  relief  from  us ;  all  we 
could  do  would  be  to  dismiss  their  bill,  or  to 
decide  the  cause  on  the  grounds  litigated  in 
the  court  below.  But  the  fact  is  that  the  ap- 
pellants do  not  come  before  us  in  that  charac- 
ter. They  are  to  be  considered  as  acting  with 
notice  that  Wardell  had  assigned  over  his 
interest  in  the  judgment,  at  the  time  he 
acknowledged  satisfaction.  This  inference 
appears  to  me  to  be  the  inevitable  conclusion 
of  law,  from  the  silence  of  the  appellants  in 
their  bill  as  to  the  fact  of  their  want  of  notice. 
If  a  party  will  claim  a  benefit,  resulting  from 
the  want  of  notice,  and  the  truth  of  the  fact  is 
within  his  own  knowledge,  he  shall  be  pre- 
sumed to  have  had  notice  unless  he  denies  it. 
Qui  facet  consentire  videtur.  The  appellants, 
from  their  own  showing,  prove  the  acknowl- 
edgment of  satisfaction,  by  Wardell,  to  have 
been  a  nullity,  and  a  fraud  ;  for  they  state  his, 
and  the  subsequent  assignments  of  the  judg- 
ment, but  they  omit  'to  *state  when  [*568 
they  first  came  to  the  knowledge  of  these  as- 
signments, and  for  aught  that  this  court  can 
know  to  the  contrary,  it  may  as  well  have  been 
before  as  after  the  date  of  their  judgment. 
They  content  themselves  with  saying  merely 
that  their  money  was  loaned,  after  satisfaction 
had  been  entered,  and  upon  a  supposition  that 
nothing  was  due.  This  supposition  is  per- 
fectly consistent  with  a  knowledge  of  the  as- 
signments, and  may  have  proceeded  from  a 
credulous  reliance  on  the  assurances  of  War- 
dell and  Eden.  It  is  a  rule  in  chancery  not  to 
aid  a  cestui  que  trust  against  a  purchaser  from 
a  trustee,  if  he  be  a  purchaser  for  a  valuable 
consideration,  and  without  notice  of  the  trust. 
3(2  Fonb.,  '151.  152  ;  3  Bro.,  264,  William*  v. 
Lambe ;  2  Vesey,  Jun.,  454,  Jerrard  v.  Saun- 
ders ;  3  Vesey,  Jun.,  222,  Strode  v.  Blackbumie.) 
But  no  instance  is  to  be  found  in  which  such 
purchaser  is  protected,  unless  he  aver  himself 
to  be  a  purchaser,  without  notice,  of  the  trust. 
He  is  bound  to  state,  affirmatively,  in  his  plea, 
that  he  had  no  notice,  and  whether  he  claims 
the  benefit  of  the  purchase  in  the  character  of 
complainant  or  defendant,  it  can  make  no  dif- 
ference in  the  case.  The  general  rule  of  plead- 
ing in  chancery  is,  that  whatever  is  essential 
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to  the  right*  of  the  plaintiffs,  and  Is  necessarily 
within  his  knowledge,  must  be  alleged  posi- 
tively, and  with  precision.  (Mitford,  40.) 
This  rule  is  too  reasonable  and  logical  not  to 
command  the  assent  of  every  understanding. 
In  the  case  of  Jet-rard  v.  Maunders  (2  Vesey, 
Jun.,  454),  the  defendant  pleaded  a  purchase 
for  a  valuable  consideration,  without  notice  ; 
but  as  the  plea  did  not  deny  the  facts  charged, 
from  which  notice  was  to  be  inferred,  the  plea 
was  overruled,  and  he  was  called  upon  to 
answer  the  facts,  which  might  raise  a  con- 
structive notice ;  and  Lord  Lough  borough,  in 
that  case,  required  that  the  purchaser  should 
fully,  and  in  the  most  precise  terms,  deny 
every  circumstance  from  whence  notice  could 
be  inferred.  If,  then,  the  appellants  knew,  at 
the  time  of  taking  their  judgment,  thatr  War- 
dell  had  assigned  his  judgment,  and  that  he 
was  but  a  nominal  party  to  the  record,  thev 
acted  at  their  peril  ;  and  they  were  bound  to 
569*]  have  inquired  of  the  cestui  que  *lmst 
whether  he  was  knowing  and  consenting  to 
that  satisfaction.  If  they  did  not  choose  to 
make  that  inquiry,  but  were  willing  to  rely 
upon  the  declarations  of  Wardell  and  Eden, 
they  ought,  justly,  to  bear  the  consequences  of 
their  supineness.  We  are  not  to  help  a  party 
in  setting  out  his  title.  It  is  incumbent  on 
him  to  state  a  valid  pretension.  The  appel- 
lants ask  us  to  help  a  title  which  they  chal- 
lenge as  superior,  by  reason  of  Wardell's 
fraud  ;  but  to  raise  any  equity  in  their  favor, 
they  ought,  at  least,  to  purge  themselves  of 
any  knowledge  of  that  fraud.  It  would  be  a 
proceeding  contrary  to  all  rule  and  salutary 
precedent,  for  us  to  presume  that  the  appel- 
lants acted  without  knowledge  of  Wardell's 
assignment,  when  they  do  not  pretend  toxleny 
it  in  their  bill,  and  when  the  truth  of  the  alle- 
gation that  they  had  or  had  not  notice  re- 
mained in  their  "own  breasts.  This  is,  proba- 
bly, the  first  instance  ever  heard  of  that  a  per- 
son claiming  to  be  a  purchaser,  without  notice, 
came  into  a  court  of  equity  in  the  character  of 
plaintiff  ;  and  the  reason  that  there  has  been 
no  such  case  is  the  one  already  mentioned, 
that  where  the  equity  of  the  parties  is  equal, 
chancery  will  not  interfere.  I  do  not  ask  the 
appellants  to  do  what  they  cannot  do,  prove  a 
negative.  They  cannot  prove  no  notice.  But 
they  can  tell  us,  by  their  bill,  in  what  charac- 
ter they  claim  relief.  If  they  claim  it  as  pur- 
chasers, without  notice,  let  them  say  so  ;  then 
they  raise  some  equity  on  the  face  of  their  bill, 
and  it  would  lay  with  the  respondents  to  rebut 
it,  and  to  prove  affirmatively  that  they  had 
notice.  ^Iy  proposition  has,  at  least,  the 
merit  of  plainness  and  simplicity.  It  is,  that 
the  court  will  never  presume  that  a  party's 
case  is  better  than  he  states  it ;  and  if  he  does 
not  state  that  he  is  a  purchaser,  without  notice, 
we  will  not  presume  him  to  be  one. 

But  the  bill  furnishes  still  more  positive  and 
conclusive  proof  on  the  subject.  The  appel- 
lants state,  as  their  grievance,  that  the  barik 
had  levied  an  execution  against  Eden,  when 
nothing  was  due  from  Eden  thereon,  and  that 
thereby  the  appellants  were  deprived  of  their 
security.  They  then  called  upon  the  bank  to 
discover  whether  Eden  had  not  fully  paid  the 
judgment  to  Wardell,  and  they  pray  "  that 
57O*]  the  judgment  *of  the  bank  "may  be 
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decreed  to  stand  as  a  security  for  such  sum 
only  as  may  appear  to  be  really  and  truly  due 
thereon  by  Eden."  The  bill,  therefore,  con- 
tains a  very  explicit  acknowledgment  that  the 
judgment  of  the  bank  ought  to  have  prefer- 
ence for  the  balance  honestly  and  truly  due 
thereon  ;  and  to  give  the  appellants  a  priority 
in  their  judgment  is  to  force  upon  them  a 
right  which  they  do  not  ask  for,  or  pretend  to. 
And  although,  under  the  general  prayer  in  a 
bill  for  relief,1  you  may  give  a  party  greater 
or  different  relief  than  that  specifically  prayed 
for  ;  yet,  when  such  specific  relief  necessarily 
implies  the  non-existence  or  relinquishment  of 
a  claim,  it  would  be  altogether  unprecedented 
to  depart  from  the  special  relief ,  and  under  the 
general  words  of  form  in  the  bill,  to  enforce 
such  claim. 

I  conclude,  therefore,  1st.  That  if  the  appel- 
lants were  bo  na  fide  judgment  creditors,  with- 
out notice  of  Warden's  assignment,  they  would 
have  no  more  equity  than  the  respondents  ; 
and  this  court  would  not  interfere  with  their 
claims  at  law.  3d.  That  the  appellants  are 
not  to  be  deemed  such  creditors,  because  thev 
do  not  state  themselves  to  be  such  in  their  bilfr 
and  because  the  whole  complaint  and  prayer 
in  the  bill  are  founded  on  the  non-existence  or 
relinquishment  of  such  claim.  The  parties 
stand  exactly  as  they  would  have  stood  if  War- 
dell had  never  made  his  fraudulent  acknowl- 
edgment of  satisfaction,  and  the  appellants, 
as  subsequent  judgment  creditors,  have  an 
undoubted  right  to  establish,  by  proof,  the 
payment  of  the  first  judgment.  If  Eden  paid 
Wardell  before  notice  of  the  assignment,  the 
payment  was  valid,  and  his  estate  ought  not  to 
be  charged  with  a  second  payment.  The  real 
merits  of  the  cause  will,  therefore,  turn  upon 
this  single  point,  what  payments,  and  to  what 
extent,  were  made  by  Eden  to  Wardell  pre- 
vious to  notice.  But  before  we  come  to  con- 
sider this  part  of  the  cause,  it  will  be  requisite 
to  take  notice  of  another  objection  which  has 
been  raised  by  the  appellants'  counsel  to 
any  claim  of  the  bank,  as  derived  from  the 
assignment. 

It  is  urged  that  the  assignment  of  the  judg- 
ment of  Olcott  was  not  absolute,  but  was  made 
and  intended  to  be  merely  *as  a  collat-  [*o7 1 
eral  security  for  a  special  purpose,  which  pur- 
pose was  afterwards  accomplished  ;  that  the 
consideration  for  that  assignment  was  only 
$25,500.  and  that  shortly  after  Olcott  received 
of  Wardell  three  promissory  notes  for  that 
purpose,  which  he  transferred  to  different  per- 
sons, and  that  they  have  since  been  paid  ;  that 
by  the  payment  of  the  notes,  the  right  of 
Olcott  to  hold  the  judgment  became  extin- 
guished, and  the  interest  in  the  judgment  re- 
verted back  to  Wardell ;  that  Olcott  could  not 
transfer  any  greater  interest,  in  the  judgment 
than  what  he  himself  held,  and  that  every  as- 
signee of  a  chose  in  action  takes  it  subject 
to  all  equity  ;  and  that,  for  these  reasons,  the 
bank  has  no  interest  in  the  judgment,  all  the 
interest  which  remained  in  it  having  reverted 
to  Wardell. 

This  is  the  substance  of  the  argument  on 
the  part  of  the  appellants,  and,  to  my  appre- 

1.— See  Hern  v.  Mill  (13  Vesey,  Jun.,  113).  Relief 
under  a  areneral  prnyer  must  be  consistent  with  the 
case  made  by  the  bill. 
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hension,  it  is  easy  to  perceive  and  detect  its 
fallacy. 

In  the  first  place,  it  is  to  be  observed  that  the 
assignment  of  the  judgment  is,  upon  the  face 
of  it,  absolute  and  not  conditional.  It  is  by 
a  long  and  solemn  instrument  under  seal, 
drawn  with  technical  skill,  declaring  the  con- 
sideration to  be  $50,000,  and  fortified  with 
every  provision  and  covenant,  which  are  re- 
quisite to  show  that  Wardell  parted  absolutely 
with  all  his  interest  in  the  judgment,  and  that 
he  had  received  a  full  consideration.  Proof 
that  the  assignment  was  intended  by  the 
parties  to  be  different  from  what  is  ex- 
pressed, is  altogether  inadmissible.  It  is  a 
sound  rule  of  evidence  that  you  cannot  alter, 
or  substantially  vary,  the  effect  of  a  written 
•contract  by  parol  proof.  This  excellent  rule 
is  intended  to  guard  agaihst  fraud  and  per- 
juries, and  it  cannot  be  too  steadily  supported 
by  courts  of  justice.  Expresmmfacit  cessare 
taciturn  ; — vox  emissa  volat ; — litera  scripta  ma- 
net,  are  law  axioms  in  support  of  the  rule  ; 
and  law  axioms  are  nothing  more  than  the 
conclusions  of  common  sense,  which  have  been 
formed  and  approved  by  the  wisdom  of  ages. 
This  rule  prevails  equally  in  a  court  of  equity 
and  a  court  of  law  ;  for,  generally  speaking, 
the  rules  of  evidence  are  the  same  in  both 
572*]  courts.  If  the  words  of  a  *contract  be 
intelligible,  says  Lord  Chancellor  Thurlow 
{Shellnirne  v.  Inchiquin,  1  Bro.,  341),  there  is 
no  instance  where  parol  proof  has  been  admit- 
ted to  give  them  a  different  sense.  Where  a 
deed  is  in  writing,  he  observes,  in  another 
place (Jonham  v.  (Jhild,  1  Bro.,  98),  it  will  ad- 
mit of  no  contract  which  is  not  part  of  the 
dBed.  You  can  introduce  nothing  on  parol 
proof  that  adds  to  or  deducts  from,  the  writ- 
ing. If,  however,  an  agreement  is,  by  fraud 
or  mistake,  made  to  speak  a  different  language 
from  what  was  intended,  then,  in  those  cases, 
parol  proof  is  admissible  to  show  the  fraud  or 
mistake.  These  are  cases  excepted  from  the 
general  rule.  But  the  allegation  of  fraud  or 
mistake  must  be  made  in  the  bill,  before  evi- 
dence to  those  points  can  be  received.  (Cripps 
v.  Jee,  4  Bro.,  472.)  In  the  present  case  there 
is  no  allegation  or  pretense  that  the  assign- 
ment was  made  absolute  by  means  of  fraud 
or  mistake  ;  and  on  no  other  ground  was  parol 
proof  admissible  to  alter  it.  If  it  were  to  be 
admitted  that  the  assignment  might  be  varied 
by  parol  proof,  yet  the  proof  offered  in  the 
present  case  was  not  of  a  competent  nature. 
The  witnesses  to  this  point  are  Olcott  and 
Wardell.  Olcott,  the  original  assignee,  admits 
in  his  answer  that  the  assignment  was  given 
for  a  collateral  security.  That  confession, 
however,  is  no  evidence  against  the  respond- 
ents, who  were  co-defendants,  because  they 
had  no  opportunity  to  cross-examine  him. 
This  court  so  decided  two  years  ago,  in  the 
case  of  Grant  v.  The  Bank  oftJie  United  States. 
The  testimony  of  Wardell  to  this  point  was 
wholly  improper  ;  for  he  ought  not  to  be  heard 
in  opposition  to  his  own  solemn  act  and  deed. 
The  Supreme  Court,  in  July  Term,  1808,  in 
the  case  of  Winton  v.  Saidler  (3  Johns.  Cas. , 
185),  did  recognize  and  adopt  the  English  de- 
cision in  Walton  v.  SMly  (1  Term  Rep.,  296), 
that  no  man  should  be  permitted,  even  as  a 
witness,  to  invalidate  a  negotiable  paper  which 
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he  had  signed.  The  case  there  arose  on  a 
promissory  note,  but,  from  the  reasoning  of 
some  of  the  judges,  I  understand  them  as 
adopting  the  general  principle  of  the  English 
case,  but  no  person  was  a  competent  witness 
to  impeach  a  deed  or  security  which  he  had 
given,  and  that  he  was  estopped,  as  well  in  the 
character  of  witness  as  that  of  party,  by 
*his  own  act  and  deed.  This  rule,  that  [*573 
a  written  contract  shall  not  be  contradicted  by 
parol  proof,  without  showing  an  original  fraud 
or  mistake  at  the  time,  applies  as  well  where 
the  contract  is  introduced  in  a  controversy 
between  third  persons,  as  where  the  litigation 
is  between  the  original  parties  to  the  contract. 
It  was  so  understood  by  the  Court  of  King's 
Bench,  in  the  case  of  The  King  v.  The  Inhabi- 
tants of  Laindon  (8  Term  Rep.,  379).  It  is 
reasonable  that  this  should  be  the  case,  in  or- 
der to  protect  the  rights  of  strangers  who  may 
have  become  interested  in  the  contract,  and  to 
prevent  fraudulent  collusions  between  the  orig- 
inal contracting  parties,  in  setting  up  secret 
meanings,  to  impair  or  destroy  their  own  sol- 
emn engagements.  It  appears  to  me,  there- 
fore, that  we  must  consider  the  assignment 
from  Wardell  to  Olcott  as  an  absolute,  uncon- 
ditional assignment,  and  that  we  are  bound  to 
judge  of  the  nature  of  the  assignment  from 
the  instrument  itself,  and  not  from  the  sug- 

festions  of  Olcott,  in  his  answer,  or  of  War- 
ell,  in  his  deposition. 

But  even  admitting  that  the  operation  of  the 
assignment  was  impeachable,  and  that  the  wit- 
nesses offered  for  that  purpose  were  compe- 
tent, and  made  out  the  fact  that  Olcott  took 
the  assignment  as  a  collateral  security  merely, 
and  for  a  much  less  consideration  than  it 
states,  still  there  remains  another  objection  to 
surmount,  and  that  is,  that  in  the  hands  of  a 
subsequent  assignee.without  notice  of  any  pri- 
vate agreement  dehors  the  instrument,  the  as- 
signment must  be  regarded  what  it  purports 
to  be,  absolute  and  unconditional.  This  is  a 
rule  of  a  court  of  equity,  perfectly  well  settled. 
When  it  is  said  that  an  assignee  of  a  chose  in 
action  takes  its  subject  to  all  equity,  it  is  meant 
only  that  the  original  debtor  can  make  the 
same  defense  against  the  assignee  that  he  could 
against  the  assignor ;  the  rule  has  never  re- 
ceived any  other  application.  A  purchaser 
without  notice,  from  a  purchaser  with  notice 
of  a  trust,  is  not  considered  in  equity  as  bound 
by  that  trust.  (2  Vern.,  384,  2  Fonb.,  153.)  If 
one  affected  with  notice,  says  Lord  Chancellor 
Harwicke,  in  *the  case  of  Mertins  v.  [*574 
Jolliffe  (Arab.,  313),  conveys  to  one  without 
notice,  the  assignee,  in  case  he  has  the  legal 
estate,  shall  protect  himself  against  prior  in- 
cumbrances.  In  the  present  case  the  bill  does 
not  charge  the  bank  with  any  notice  of  a  con- 
ditional assignment,  and  if  it  did,  the  answer 
of  the  bank  denies  any  ;  for  they  declare  that 
the  original  assignment  to  Olcott  was  for 
the  full  consideration  of  $50,000,  expressed 
in  the  deed,  and  that  they  were  wholly 
ignorant  that  it  was  made  for  any  other  con- 
sideration, or  for  any  other  particular  purpose. 
They  further  state  that  the  assignment  from 
Roe  to  them  was  for  the  like  consideration. 
Indeed,  it  is  not  suggested,  in  any  pleading, 
proof,  or  argument  m  the  cause,  that  the  bank 
took  the  assignment  from  Roe,  with  any  knowl- 

ttf 


874 


COURT  OF  EIWORS.  STATE  OF  NEW  YOUK. 


isoe 


edge  of  the  parol  agreement  between  Wnrdcll 
and  Olcott.  and  the  chief  objection  to  Olcott's 
testimony  is  on  the  ground  that  he  did  not  dis- 
close to  Roe  the  private  understanding  between 
him  and  Warden.  In  every  view,  therefore, 
in  which  the  subject  presents  itsdf,  the  state 
of  the  accounts  between  Wardell  and  Olcott, 
and  the  secret  conditions  which  they  attached 
to  the  assignment,  are  perfectly  irrelevant  to 
the  present  controversy.  Those  accounts  and 
agreements  must  be  left  to  be  settled  between 
Wardell  and  Olcott.  They  ought  not  to  ob- 
trude themselves  upon  our  present  attention. 

I  have  thus  faithfully  endeavored  to  clear 
this  cause  of  all  the  preliminary  difficulties 
which  have  been  thrown  in  its  way  by  the  in- 
genuity of  counsel ;  and  though  I  always 
feel  a  well  grounded  diffidence  in  my  own 
judgment,  when  I  am  not  supported  by  my 
brethren,  yet  the  positions  I  have  taken  ap- 
pear to  my  mind  to  be  so  hemmed  in  by  au- 
thority, that,  step  which  way  we  will,  we  can- 
not escape  from  their  conclusions,  without 
trampling  upon  precedents  which  we  ought, 
perhaps,  revere. 

I  shall  very  briefly  examine  the  remaining 
questions  in  the  cause. 

575*1  *The  real  question  is  that  which  I 
have  already  stated,  viz  :  To  what  extent  has 
the  judgment  which  the  bank  possess  been 
legally  paid  ?  Upon  this  question  there  is  con- 
tradictory proof  in  the  case,  and  it  was  for  the 
information  of  the  court  below  upon  this  mat- 
ter of  fact  that  the  issue  was  awarded.  The 
Chancellor  had  an  undoubted  right  to  have 
decided  this  question  upon  the  proofs  before 
him,  without  calling  in  the  aid  of  a  jury. 
But  where  the  question  is  doubtful,  and  espe- 
cially where  it  turns  upon  the  credit  of  oppo- 
site witnesses,  it  is  the  usual  and  prudent  course 
of  the  court  to  refer  it  to  a  jury,  which  is  the 
common  law  tribunal  for  the  trial  of  facts. 
The  payment  of  this  judgment,  if  made  at  all, 
was  made  to  Wardell ;  for  it  is  agreed  that  no 
payments  were  made  to  any  of  the  assignees  of 
the  judgment ;  and  it  is  a  principle  equally 
agreed  to.  that  all  payments  made  to  Eden  by 
Wardell,  before  Eden  had  notice  of  the  assign- 
ment, were  valid,  and  that  all  payments  by 
Eden  after  notice,  were  made  by  him  in  his 
own  wrong,  and  are  not  available  against  the  as- 
signees. The  question  then  is,  when  was  notice 
of  the  assignment  given  to  Eden  ?  On  the  one 
hand,  Eden  testifies  that  he  had  no  notice  until 
the  9th  of  October,  and  on  the  other  hand, 
Olcott  says  he  gave  notice  to  Eden  shortly 
after  the  assignment,  which  was  made  on  the 
17th  of  July.  This  testimony  of  Olcott  is  ob- 
jected to ;  but  as  against  the  appellants,  who 
called  for  that  answer,  it  may  be  read  in  chan- 
cery ;  it  is  certainly  not  more  objectionbale 
than  the  testimony  of  Eden,  who  had  never 
duly  released  his  interest  in  the  surplus  of  his 
estate.  But,  putting  Olcott's  answer  entirely 
out  or  view,  there  was  the  testimony  of  Wil- 
kins,  who  seems  to  be  admitted  as  a  disinter- 
ested and  very  credible  witness,  and  he 
swears  that  Eden  confessed  to  him  that  he 
knew  of  the  assignment  at  the  time  it  was 
made.  Thus  stood  the  testimony  before  the 
Chancellor  ;  and  if  the  balance  of  it  does  not 
incline  in  favor  of  the  bank,  it  must,  at  least, 
be  deemed  to  be  doubtful,  and  to  form  a  proper 
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case  fora  jury.  It  was,  therefore,  *the  [*57O 
exercise  of  a  sound  discretion,  in  the  court  be- 
low, to  award  an  issue. 

The  issue  was  tried,  and  the  jury  found  that 
Eden  did  not  receive  notice  till  the  9th  of 
October,  and  the  judge  certifies,  in  the  usual 
form,  that  he  was  satisfied  with  the  verdict. 
This  verdict  would,  then,  probably,  have  been 
acquiesced  in,  and  have  put  an  end  to  the 
cause,  if  the  judge,  upon  the  trial,  had  not 
excluded  Olcott,  who  was  a  witness  on  the 
part  of  the  bank.  On  this  ground  a  new  trial 
was  moved  for  and  granted.  The  cause  is, 
then,  at  last,  narrowed  down  to  this  single 
point,  was  Olcott  a  competent  witness  ?  If  he 
was,  it  will  scarcely  be  pretended  but  that  a 
new  trial  was  proper  ;  for  a  verdict,  founded 
upon  the  exclusion  of  legal  testimony,  never 
can  give  satisfaction  to  the  conscience  of  any 
court.  It  is  impossible  for  us  to  say  what 
weight  the  jury  might  have  given  to  the  tes- 
timony of  Olcott,  and  whether  a  critical  at- 
tention to  it  might  not  have  turned  the  scale. 
The  case  of  Stace  v.  Mabbot  (2  Vesey,  553)  is 
in  point.  Lord  Chancellor  Hardwicke  grant- 
ed a  new  trial,  and  observed  "that  the  judge 
has  declared  he  is  well  satisfied  with  the  ver- 
dict ;  and  if  nothing  appeared  to  me  but  what 
appeared  to  him  thereon,  I  think  I  should 
have  been  of  the  same  opinion.  My  opinion, 
therefore,  in  granting  a  new  trial,  is  ground- 
ed upon  new  evidence,  which  was  not  before 
the  jury,  and  which  is  material. 

The  objections  to  the  competency  of  Olcott 
are,  1.  That  his  name  stood  as  defendant  in 
chancery.  2.  That  he  had  been  guilty  of 
fraud  in  assigning  to  Roe,  absolutely,  a  judg- 
ment which  he  took  only  as  a  collateral 
security,  and  that  he  might,  in  consequence 
thereof,  be  liable  to  cost  in  the  suit  in  chan- 
cery. The  reason  assigned  by  the  Chancellor 
against  the  first  objection  appears  to  me  to  be 
very  forcible.  He  considered  it  as  an  objection 
to  a  point  of  form  merely,  and  that  to  conclude 
the  party  by  it  would  be  rigid.  If  a  co- 
defendant  disclaim,  or  have  no  interest  in  the 
event  of  the  cause,  he  may,  by  an  order  of  the 
Court  *of  Chancery,  be  examined  as  a  [*577 
witness,  though  his  name  be  not  struck  out  of 
the  bill.  (2Ch.  Cas.,  214.)  It  is  a  motion  of 
course,  says  Lord  Hardwicke  (Man  v.  Ward, 
2  Atk.,  228),  to  examine  such  a  defendant.  In 
another  case  (1  Vern.,  230)  it  is  said  that  a  co- 
party,  who  has  no  interest,  or  disdains  it,  is  a 
good  witness,  and  it  makes  no  mention  about 
the  order.  I  believe,  however,  it  is  the  prac- 
tice of  the  court  to  make  such  an  order,  and 
yet,  as  it  is  a  matter  of  form,  and  granted  of 
course,  it  would  be  most  unreasonable  to  de- 
prive a  party  forever  of  the  benefit  of  testi- 
mony, from  so  trifling  an  inattention.  I  am 
yet  to  believe  that  the  judge  might  not  even 
have  dispensed  with  the  order,  and  I  am  sure 
that  the  appellants  ought  not  to  receive  the 
countenance  of  this  court,  in  availing  them- 
selves of  so  frivolous  an  objection. 

The  second  objection  is  of  a  more  plausible 
kind,  but,  I  think,  equally  destitute  of  any 
solid  foundation.  It  is  said  that  Olcott  may 
possibly  be  made  chargeable  with  costs  for  his 
fraud,  and  that,  therefore,  he  has  an  interest 
in  the  cause.  If  this  position  be  granted,  it 
will  not  disqualify  him  ;  for,  notwithstanding 
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the  strictness  of  some  old  cases,  the  rule  is 
now  well  settled,  that  it  must  be  a  present, 
vested,  or  certain  interest,  and  not  a  remote, 
possible,  or  contingent  interest,  that  will  dis- 
qualify a  witness.     (Peake's  Ev.,  93  ;  1  Term 
Rep.,  163.)    On  this  ground  it  has  been  held 
(4  Term  Rep.,  17)  that  a  parishioner,  who  was 
liable  to  be  rated  in  the  poor  rate,  but  was 
not,   in  fact,   rated  at  the  time,  was  a  com- 
petent witness  to  prove  the  ratability  of  others. 
Of  late  the  inclination  of  the  courts  has  been 
to  confine  the  question  of  interest  within  strict 
and  precise  boundaries,  and  to  let  objections 
go  more  to  the  credit  than  to  the  competency 
of  witnesses.     The  case  cited  by  the  appellants 
was  that  of  Barret  v.    Gore   &    Umfreville  (4 
Atk.,   401),  where  the  court  is  made  to  say 
that  if  one  defendant,  who  is  offered  as  a  wit- 
ness for  another,   may,   by  possibility  only, 
5  7  8*1  *be  liable  for  costs,  he  shall  be  excluded. 
But  this  is  directly  contrary  to  the  more  recent 
and  rational  principle  which  I  have  mention- 
ed ;  and  it  is  impossible  that  it  can  be  correct 
to  the  extent  there   laid  down.     It    can  be 
shown,  by  several  cases,  that  unless  there  can 
be  a  decree  against  a  party,  he  cannot  be  made 
liable  for  costs.     In  Piddock  v.   Brown  (3  P. 
Wms.,  288),  which  was  a  bill  to  impeach  some 
bonds,  as  obtained  by  fraud,  one  of  the  co- 
defendants  was  offered  as  a  witness,  and  was 
objected  to,  on  the  ground  that,  though  there 
could  be  no  decree  against    him,    yet,    his 
answer  being  falsified  in  many  parts,  he  might 
be  liable  for,  perjury ;  but  Lord   Chancellor 
Talbot  laid  down  this  general  rule,  that  if  a 
plaintiff  has  no  equity,  or,  in  other  words,  no 
ground  for  a  decree  against  a  defendant,  he  is 
a  good  witness  ;  else  it  would  be  in  the  power 
of  a  plaintiff  to  take  off  all  the  defendant's 
witnesses,  by  naming  them  as  defendants  in 
the  action.     Again,  in  the  case  of  Cotton  v. 
LuttereU  (1  Atk.,  451  ;  2  Ves.,  223),  the  bill  was 
filed  against  Lutterell  and  Lady  Cheshire,  to 
be  relieved  against  a  settlement  said  to  be  ob- 
tained by  fraud,  and  also  to  have  a  conveyance 
and  account  of  profits,  and  Lady  Cheshire  was 
equally  charged  with  the  fraud.     But    her 
deposition  was  allowed  to  be  read,  and  the 
Chancellor  said  that  it  was  necessary  to  make 
her  a  defendant,  for  the  purpose  of  discovery  ; 
but  she  could  not  be  brought  to  a  hearing,  as 
she    was  no  ways  concerned  in    interest,  in 
the  event  of  the  suit,  and,  consequently,  no 
decree  could  be  made  against  her.  And  if  there 
be  no  decree  against  her,  he  observes,  how  is 
it  possible  that  costs  could  be  given  against 
her  ?    The  charge  of  fraud  against  her  went, 
therefore,  only  to  her  credit,  and  not  to  her 
competency.     It  would  be  difficult  to  find  a 
case  more  applicable  to  the  present,  or  where 
the  reasoning  is  more  conclusive.     In  Barrett 
v.  Gore  the  bill  stated  a  breach  or  trust  in  one 
defendant,  and  prayed  a  specific  performance 
against  the  other  ;  and  it  appeared  that  the  de- 
fendant, who  was  offered  as  a  witness  for  the 
57O*]  other,  had  *grossly  misbehaved  in  the 
trust,   and  a  decree  might,  perhaps,  be  had 
against  him  by  compelling  him  to  re-assume 
his  trust.    But  let  that  solitary  and  loosely  re- 
ported case  read  as  it  may,   it  appears,  that 
subsequent  to  all  these  cases  (2  Ves.,  284),  the 
decision  in  Cotton  v.  Lutterell  was  quoted  and 
confirmed,   and  the  court  held,   that  where 
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nothing  could  be  prayed  against  a  co-defend- 
ant, he  should  be  dismissed  without  costs  ;  for 
that  a  person  should  not  be  brought  before  the 

ourt  merely  to  pray  costs  against  him.  I 
think  I  have,  therefore,  abundantly  proved 
that,  as  Olcott  had  no  concern  or  interest  in 
the  present  cause  ;  that,  as  he  was  not  brought 
to  a  hearing,  and  no  decree  was  prayed,  or 

ould  be  had  against  him,  he  was  not  liable  to 
be  amerced  in  costs,  and  was,  consequently,  a 
competent  witness  for  the  bank,  and  ought  to 
have  been  received  at  the  trial. 

There  was  an  objection,  also,  made  to  the 
form  of  the  order  for  a  new  trial,  that  it  did 
not  state  that  the  Chancellor  had  decided  that 
Olcott  was  to  be  deemed  a  competent  witness, 
notwithstanding  both  objections.  This  is  a 
criticism  almost  too  idle  to  deserve  notice,  and 
has  no  foundation  in  fact.  The  order  does 
state  that  Olcott  shall  be  admitted  to  be  sworn 
as  a  witness,  notwithstanding  his  being  a  party 
in  the  cause,  which  reaches  equally  to  both 
objections,  for  both  arise  from  his  being  a 
party. 

I  am,  accordingly,  upon  the  whole  view  of 
the  case,  of  opinion  that  the  interlocutory 
order  below  ought  to  be  affirmed,  and  the 
cause  remanded. 

WOODWORTH,  Attorney-General.  I  concur 
in  the  opinions  which  have  been  delivered,  for 
reversing  the  order,  and  that  judgment  be 
given  in  favor  of  the  appellants. 

NICHOLAS,  Senator.  I  concur  in  the  opinion 
delivered  by  His  Honor,  the  Chief  Justice. 

The  majority  of  the  court  having  declared 
their  opinions  in  favor  of  a  reversal ;  it  was 
thereupon  ordered,  decreed  and  adjudged,  that 
the  order  and  decree  complained  of  *be  (*58O 
reversed  ;  and  that  the  appellants  are  entitled 
to  receive  the  net  proceeds  of  the  sale  of 
Joseph  Eden's  estate,  on  the  fieri  facias,  in 
favor  of  John  Wardell,  against  Joseph  Eden, 
and  the  costs  in  the  Court  of  Chancery ;  and 
that  the  proceedings  be  remitted  to  that  court, 
to  be  carried  into  execution,  with  directions, 
also,  to  the  Chancellor,  to  decide,  whether, 
under  the  facts  and  circumstances  ot  the  case, 
the  appellants  are  entitled  to  interest  on  the 
sum  above  decreed  to  the  appellants. 

Judgment  of  reversal. 

Discussed-22  N.  Y.,  539;  61  N.  T.,  105. 

Cited  in— 5  Johns.,  194;  8  Johns.,  141, 154;  13  Johns., 
21;  17  Johns.,  487;  2  Cow.,  186  ;  6  Hill,  239;  6  Johns., 
ch.205;  2  Paige,  398;  1  Edw.,  ch.  656;  57  N.  Y.,  233; 
1  Aff.  App.  Dec.,  160;  1  Trans.,  App.,  223:3  Keyes, 
295;  13  How.  Pr.,  28;  23  How.  Pr.,  242;  34  How.  Pr., 
90;  3  Barb.,  349;  21  Barb.,  435;  59  Barb.,  598;  2  Lans., 
383;  4  Lans.,  308;  4  N.  J.  L.,  99. 


WILLIAM  GREEN,  who  is  Impleaded  with 
AYLMAR  JOHNSON  ET  AL.,  Appellant. 

v. 
EPHRAIM  HART,  Respondent. 

1.  Consideration — Usury — Burden  of  Proof — 
2.  Indorsement  of  note  and  delivery  of 
Mortgages — Originally  given  as  Security. 

Where  the  complainant  in  his  bill  inquired  as  to 
the  consideration  of  a  note,  but  asked  nothing  as  to 


NOTE.— Mortgage— Transfer  of  debt  secured  by— 
Effect  on  Mortgage. 
The  transfer  of  notes  secured  by  mortgage  upon 

255 


COURT  OK  ERRORS,  STATE  OF  NEW  YORK. 


1806 


usury,  and  the  defendant  in  his  answer  alleged 
usury,  the  indorsement  of  the  note  by  the  com- 
plainant was  held  prima  facie  evidence  of  a  full  and 
adequate  eoiisidiTiition,  and  the  answer  of  the  de- 
fendant nut  to  IK;  evidence  of  the  usury,  which 
ought  t<>  be  proved.  Where  a  mortgage  was  given 
toseeurra  note  payable  to  order,  and  the  holder 
Intoned  the  BOte  o\«er,  and  at  the  same  time  de- 
livered to  the  indorsee  the  mortgage,  but  made  no 
assignment  of  it  in  writing,  it  was  held  that  the 
transfer  of  the  note  being  in  writing,  the  mere 
delivery  of  the  mortgage  security  was  a  sufficient 
assignment.  The  debt  is  the  principal,  and  the 
security  the  incident.  The  assignment  of  the 
principal  draws  after  it  the  incident. 

Citations— Powell,  3d  Ed.,Mort.,  54;  Barnard,  90; 
2  Burr..  079;  2  Anstr.,  488;  2  Burr..  979. 

AVLMAR  JOHNSON,  on  the  2d  September, 
1796,  being  justly  indebted  to  William 
Green,  in  the  sum  of  $1,551.64,  gave  him  a 
promissory  note  for  that  sum,  payable  to  him, 
or  his  order,  at  the  Bank  of  New  York,  on  the 
1st  of  May,  1788.  To  secure  the  payment  of 
this  note,  Jonas  Platt,  who  was  a  trustee  of 
Johnson,  executed  a  mortgage  of  two  lots  of 
land  in  Corley's  Manor,  which  was  duly  regis- 
tered. 

In  October,  1796,  Green  indorsed  the  note 
to  the  respondent,  and  delivered  it  to  him, 
with  the  mortgage,  which  he  holds.  The  re- 
spondent filed  his  bill  against  the  appellant  and 
others,  stating  the  above  facts,  and  that  he 
paid  a  valuable  consideration  for  the  note  and 
mortgage,  and  that  by  nonpayment  of  the 
money,  he  was  seized  of  the  mortgaged 
premises;  requiring  an  answer  to  every  part  of 
the  bill,  and  praying  that  the  money  might  be 
paid,  or  the  premises  sold  in  the  usual  manner. 

The  respondent,  on  the  3d  of  March,  1798, 
581*]  gave  a  receipt  *to  Green,  acknowl- 
edging that  he  received  the  note  of  Johnson, 
as  collateral  security  for  the  payment  of 
Green's  note  to  him  for  $1,491.11,  payable  the 
3d  of  May,  1798,  and  stating  that  the  note  of 
Johnson  was  secured  by  a  mortgage  which 
was  "  not  assigned." 

Johnson,  in  his  answer,  insisted  that  the 
mortgage  had  not  been  assigned  to  Green,  who 
stated  that  the  sum  really  lent  to  him  by  the 
respondent  was  only  $1,035 ;  the  residue  of 
the  note  being  for  usurious  interest.  There 
was  no  satisfactory  evidence  of  the  usury,  and 
the  Chancellor  decreed  a  sale  of  the  mortgaged 
premises,  and  an  account  to  be  taken  of  what 
was  due  on  Johnson's  note,  and  directed  the 
proceeds  to  be  applied  to  the  payment  of  what 
was  due,  and  the  costs.  From  this  decree 
Green  appealed  to  this  court. 

The  reasons  for  the  decree  were  assigned 
by 


TIIK  CHANCELLOR.  Since  I  have  had  the 
honor  of  presiding  in  the  Court  of  Chancery, 
I  have  uniformly  made  it  my  practice,  on 
every  occasion  which  involved  the  least  doubt, 
to  reduce  the  opinions  I  expressed  to  writing. 
Hence,  on  every  appeal  from  any  decree  pro- 
nounced by  me,  in  that  court,  I  have,  in  as- 
signing my  reasons  for  it,  strictly  confined  my- 
self to  the  precise  terms  in  which  my  opinion 
was  conceived  at  the  time  of  delivering  it. 

I  regret,  that  either  an  impression  that  the 
decretal  order  appealed  from  in  this  case  was 
consonant  to  the  established  principles  of  the 
court,  or  my  having  parted  with,  or  mislaid 
the  paper  containing  my  reasoning  on  the  sub- 
ject, will  prevent  me  from  following  my  usual 
course. 

As  the  circumstances  attending  the  argu- 
ment have  left  very  indistinct  traces  of  it  in 
my  mind,  and  as  I  have  not  even  a  note  re- 
specting the  manner  in  which  I  disposed  of 
the  points  presented  for  my  determination,  I 
must  necessarily  substitute  my  present  view  of 
the  subject  for  that  on  which  the  decree  ap- 
pealed from  was  founded. 

It  cannot  be  of  much  use  to  travel  further 
into  the  *cause  than  the  points  on  [*582 
which  the  appellant  relies  for  the  reversal  of 
the  decretal  order  ;  and  as  the  solicitude  which 
a  sense  of  duty  cannot  fail  to  excite  is  now  de- 
volved upon  this  court  solely,  the  reasons 
which  occur  to  me  in  support  of  the  order 
will  be  stated  with  the  utmost  brevity. 

The  disparity  between  the  amount  of  the 
sum,  to  secure  which  the  note  was  transferred, 
and  the  sum  due  on  it,  is  a  proper  subject  for 
the  examination  and  adjustment  of  the  mas- 
ter ;  upon  the  coming  in  of  whose  report,  it 
would  have  been  competent  for  either  party 
to  apply  for  a  modification  of  the  judicial  de- 
cree, so  as  to  consist  with  the  rights  of  the 
several  parties  in  interest. 

The  usury  is  disclosed  in  the  appellant's 
answer.  The  existence  of  the  mortgage  and 
the  note  is  admitted.  The  allegation  of  usury 
is  merely  in  avoidance  in  its  present  complec- 
tion  ;  for  though  in  answer  to  the  complain- 
ant's allegation  of  a  pre-existing  bonajidedubt. 
it  might  have  effect,  if  the  evidence  of  the  ex- 
istence of  the  debt  depended  upon  parolonly  ; 
yet,  I  think,  it  is  not  of  itself,  and  unsupport- 
ed by  other  proof,  available  to  defeat  a  de- 
liberate promise,  in  writing,  acknowledging  a 
receipt  of  the  value,  and  engaging  to  pay  in 
consequence  of  it. 

The  inceptive  steps  of  strictly  fair  and  legal 
loans  are,  not  unfrequently,  from  the  nature 


good  consideration  and  the  delivery  of  the  mort- 
gage is  a  valid  assignment  of  the  mortgage.  Blake 
v.  Williams,  36  N.  H.,  39 ;  Southerin  v.  Mendum,  5  N. 
H.,420;  Rigney  v.  Lovejoy,  18  N.  H.,  247. 

The  debt  is  the  principal  thing ;  the  mortgage  that 
secures  it  a  mere  incident  of  the  debt  A  transfer 
of  the  debt  by  assignment  or  delivery  of  the  bond 
or  note  will  in  general  carry  the  mortgage  in  equity 
and  payment  will  discharge  the  mortgage  lien.  Cof- 
nng  v.  Taylor.  18  111.,  467;  Warner  v.  Helm,  1  Gilm., 
220;  Ryan  v.  Dunlap,  17  III,  40;  Herring  v.  Wood- 
hull,  29  111.,  92;  Lucas  v.  Harris,  20  111.,  165. 

The  mortgageor,  however,  may  on  foreclosure  In- 
terpose any  defense  which  was  available  against  the 
original  holder.  Chicago,  &c.,  Ry.  Co.  v.  Lowen- 
thal.  93  111.,  433.  See,  also,  Hamilton  v.  Lubukee,  51 
III,  415;  Vansant  v.  Allmon,  23  111.,  30;  Bush  v. 
Sherman.  80  111.,  160;  Doolittle  v.  Cook,  75  111..  354. 

An  assignment  of  a  judgment  for  a  debt  car- 
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rles  the  debt,  and  If  the  debt  be  secured  by  a  mort- 
gage, it  carries  also  the  mortgage  interest.  Bolen 
v.  Crosby,  49  N.  Y.,  183.  See,  also,  Pattison  v.  Hull, 
9  Cow.,  747. 

A  transfer  or  assignment  of  a  promissory  note 
secured  by  mortgage  carries  with  it  all  the  rights  of 
the  mortgage  and  the  privileges  given  to  secure  it. 
Perot  v.  Levasseur,  21  La.  Ann.,  529.  So,  also,  of  a 
lien.  Forwood  v.  Dehoney,  6  Bush.  (Ky.),  174 ;  Guy 
v.  Butler,  6  Bush.  (Ky.),  508 ;  Perry  v.  Roberts.  30 
1  ml..  244. 

See.  further.  Miller  v.  Hoyle,  6  Ired.  Eq.  (N.  C.), 
269 ;  Craig  v.  Parkis.  40  N.  Y.,  181 ;  Smith  v.  Starr.  6 
T.  &  C.,  387.  4  Hun,  123;  Strong  v.  Jackson,  123 
Mass.,  60. 

The  Massachusetts  doctrine  is  hardly  so  favorable 
to  the  indorsee  of  a  note  secured  by  a  mortgage 
as  that  of  most  other  States.  See  Young  v.  Miller. 
6  Gray,  152,  and  cases  there  cited. 
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-of  the  transaction,  secret  and  confidential,  and 
the  knowledge  of  them  confined  to  the  parties 
interested  ;  and  if  the  simple  averment  of  the 
borrower,  though  verified  by  his  oath,  possess- 
ing the  force  attached  to  it  as  an]  extorted  dis- 
•closure  from  a  deponent,  can  be  admitted  to 
destroy  the  effect  of  securities  deliberately 
formed,  and  clothed  with  the  necessary  legal 
formalities,  the  suppression  of  the  exaction  of 
usurious  interest  by  those  means  must  unavoid- 
ably tend  to  promote  the  greater  evils  of  fraud 
and  perjury. 

The  circumstances  to  be  collected  from  the 
testimony  have  no  necessary  connection  with 
the  transfer  ;  nor  does  it  appear  to  me  that  they 
-are  so  corroborated  by  the  appellant's  answer 
as  to  render  it  doubtful  which  ought  to  pre- 
583*]  ponderate.  *If  that  were  not  the 
•case,  it  could  not  be  a  proper  subject  for  an 
issue. 

As  to  the  second  point,  whether  the  respond- 
ent acquired  any  right  to  the  mortgage  in 
-question  by  the  transfer  of  the  note. 

The  note  given  to  the  appellant  by  Aylmar 
Johnson  was  coeval,  and  part  of  the  same 
transaction  with  the  mortgage  in  question,  and 
the  only  reason  why  the  agency  of  Jonas  Platt 
was  at  all  connected  with  it,  appeared  to  have 
been  because  he  held  the  mortgaged  lands, 
which  were  intended  as  collateral  security  for 
the  payment  of  the  debt  due  from  Johnson,  as 
his  trustee.  Johnson,  therefore,  in  every 
equitable  point  of  view,  was  both  the  maker 
of  the  note  and  the  mortgagor,  as  the  mort- 
gage was  executed  by  his  direction  or  procure- 
ment, by  his  trustee,  who  has  disclaimed  all 
other  interest  than  such  as  he  holds  as  trustee, 
and  respecting  whose  interest  the  parties  do 
not  differ. 

The  indorsement  of  the  note  by  the  appel- 
lant to  the  respondent  was  accompanied  by 
the  delivery  of  the  mortgage.  If  the  note  was 
satisfied,  it  involved  the  satisfaction  of  the 
mortgage,  for  the  existence  of  the  mortgage, 
by  express  reference,  depended  upon  that'of 
the  note.  In  its  essence,  and  by  act  and  opera- 
tion of  law,  it  was  parcel  of  the  same  contract, 
-executed  at  the  same  time,  directed  to  the 
same  object,  and  to  be  satisfied  by  the  same 
means. 

The  doctrine  laid  down  by  Lord  Mansfield, 
in  the  case  of  Martin,  ex  dem.  Weston,  v.  Mow- 
lin  (2  Burr.,  769),  which  was  cited  in  argu- 
ment before  me,  applies  to  this  point  with 
much  force. 

The  question  in  that  case  arose  on  a  bill 
between  the  representatives  of  the  real  and  the 
representatives  of  the  personal  estate  of  the 
testator. 

In  defining  the  species  of  property  of  a 
mortgagor,  Lord  Mansfield  observed ;  ' '  A 
mortgage  is  a  charge  upon  the  laud,  and  what- 
•ever  will  give  the  money  will  carry  the  estate 
in  the  laud  along  with  it,  to  every  purpose. 
The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it.  It  will  be  liable  to  debts  ;  it 
•684*]  will  go  to  executors;  it  will  pass  by  a*will 
not  made  and  executed  with  the  solemni- 
ties required  by  the  statute  of  frauds.  The 
assignment  of  the  debt,  or  forgiving  it,  will 
draw  the  land  after  it,  as  a  consequence  ;  nay, 
it  would  do  it,  though  the  debt  were  only  for- 
given by  parol ;  for  the  right  of  the  land 
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would  follow,  notwithstanding  the  statute  of 
frauds." 

The  receipt  of  Ephraim  Hart  designates  the 
mortgage  as  delivered,  but  not  assigned.  This, 
it  appears  to  me,  was  merely  descriptive  of  its 
situation  at  the  time  of  its  delivery.  It  had 
no  formal  assignment ;  but  if  it  was  intended 
not  to  be  assigned,  its  delivery  to  the  respond- 
ent is  inexplicable,  unless  the  slight  ligament 
connecting  the  note  with  the  mortgage  is  the 
reason,  as  alleged  by  the  appellant.  But  that 
circumstance  would  appear  to  .intimate  that 
the  parties  intended  they  should  remain  in- 
separable. 

I  think,  however,  that  the  transfer  of  the  note, 
and  the  delivery  of  the  mortgage,  are  decisive 
on  this  point,  and  that  the  respondent  took  the 
latter  as  a  legal  incident  of  the  transfer  of  the 
debt. 

Mr.  Pendleton,  for  the  appellant.  1.  The 
respondent  did  not,  in  his  bill,  allege  a  debt 
due  to  him  from  the  appellant,  though  the  note 
of  Johnson  was  admitted  to  be  a  mere  collat- 
eral security.  The  respondent  charged  that 
he  paid  a  full  consideration  for  the  note.  This 
is  denied  by  the  app'ellant ;  the  debt,  there- 
fore, for  which  the  security  was  given,  ought 
to  have  been  proved.  Now,  there  is  no  proof 
of  the  original  debt,  nor  even  of  the  existence 
of  the  note  from  Green  to  Hart,  unless  the 
Chancellor  considered  the  receipt  given  by  the 
latter  as  evidence  of  an  existing  debt.  Ad- 
mitting, for  a  moment,  that  the  delivery  of 
the  mortgage  was  equivalent  to  an  assignment 
of  it,  the  decree  should  have  directed  an  ac- 
count to  be  taken  of  what  was  due  on  Green's 
note  to  Hart,  and  the  mortgaged  premises  to 
be  applied  to  that.  Where  the  mortgagor  de- 
nies the  amount  alleged  to  be  due,  the  court 
will  always  direct  an  inquiry  to  ascertain  the 
real  sum.  (Hardy  v.  Reeves,  4  Vesey,  Jun., 
466  ;  5  Vesey,  Jun.,  432.)  The  answer  put 
the  fact  of  consideration  alleged  at  issue,  and 
it  ought  to  have  been  inquired  into.  If  the 
mere  production  of  papers  be  considered  as 
conclusive  evidence  of  the  *amount  [*585 
due,  it  would  be  unjust  in  principle,  and  per- 
nicious in  practice  ;  for  there  may  have  been 
payments  made  which  do  not  appear  on  the 
papers.  Again,  the  decree  is  erroneous,  as  it 
orders  the  whole  sum  to  be  paid,  when  it  is 
admitted  that  sixty  or  seventy  dollars,  at  least, 
are  due  to  Green. 

2.  Wherever  the  fact  of  usury  is  brought 
before  the  court,  equity  will  lay  hold  of  it,  and 
relieve,  by  inquiring  into  the  amount  of  prin- 
cipal and  interest  really  due,  and  decreeing 
the  security  to  stand  for  that  amount.  (Henckle 
&  Roy  v.  Exchange  Assurance  Com.,  1  Vesey, 
319.  320  ;  Scott  v.  Nesbitt,  2  Brown's  C.  C.,  649.) 

By  the  statute  of  this  State  against  usury 
(Laws  of  N.  Y.,  ch.  57,  sees.  1,  2),  all  securities 
for  the  payment  of  usurious  loans  are  de- 
clared void,  and  the  party  may  recover  back 
what  he  has  paid  beyond  the  legal  interest.  It 
would  be  useless  and  absurd  to  decree  the  pay- 
ment of  a  usurious  sum,  when  the  party  might 
immediately  bring  his  to  action  recover  it  back. 
(Moorev.  Batfie,  Arab.,  371.)  A  court  of  equity 
ought  to  prevent  a  multiplicity  of  suits.  It 
would  have  been  more  equitable,  therefore,  to 
have  referred  the  whole  matter  to  the  master 
to  have  ascertained  what  was  really  due,  ex- 
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elusive  of  the  usurious  interest.  Why  allow 
a  circuity  of  action,  when  the  whole  matter 
may  be  fully  settled  in  one  suit? 

8.  But,  admitting  the  original  debt  to  have 
existed,  was  the  mortgage  so  assigned  to  Hart 
as  to  give  him  a  lien  on  the  mortgaged  prem- 
ises for  that  debt  ?  The  Act  for  the  preven- 
tion of  frauds  (Laws  of  N.  Y.,  Vol.  I.,  p.  75, 
sec.  10),  declares  "that  no  lease,  estate  or  in- 
terests, whether  of  freehold  or  term  of  years, 
or  any  uncertain  interest  of,  in,  to  or  out  of 
any  messuages,  manors,  lands,  tenements  or 
hereditaments,  shall  be  assigned,  granted,  or 
surrendered,  unless  it  be  by  deed  or  note  in 
writing  signed  by  the  party  assigning,"  &c. 

It  is  true  that  some  late  decisions  in  the  En- 
glish courts  have,  in  a  great  measure,  rendered 
this  provision,  which  is  taken  from  the  English 
statute,  almost  nugatory.  They  have  deter- 
mined that  where  the  debtor  delivers  to  the 
creditor  the  title  deeds  of  a  real  estate,  with  the 
intent  that  the  lands  shall  be  a  pledge  or  secu- 
58O*]  rity  for  the  debt,  it  *shall  be  considered 
as  an  equitable  mortgage  without  any  assign- 
ment or  written  agreement  for  that  purpose.  (4 
Vesey,  Jim.,  24,  Moore  v.  Edwards;  2  Brown's 
C.  C. ,  567,  Whitchurch  v.  Bens.)  And  it  may  be 
said  that  it  has  been  decided  that  by  an  assign- 
ment of  the  debt,  its  securities  also  are  transfer- 
red. It  is  is  true  there  is  a  dictum  of  Lord  Mans- 
field's to  that  effect  (2  Burr.,  679),  but  it  is 
against  the  spirit  and  intent  of  the  statute  of 
frauds. 

A  mortgage  is  an  interest  in  lands,  and  is  as- 
signable as  such.  A  mortgagee  may  bring 
ejectment.  His  interest,  however,  cannot  be 
assigned  without  writing.  If  the  debt  and 
security  be  distinct,  the  assignment  of  the  one 
is  not  a  transfer  of  the  other.  The  receipt 
given  by  the  respondent  expressly  negatives 
the  idea  of  the  mortgage  being  assigned  ;  yet 
the  Chancellor  decreed  that  the  note  and  mort- 
gage were  collectively  assigned.  It  could  not 
be  an  implied  assignment,  for  the  words  nega- 
tive an  implied,  as  well  as  an  express  assign- 
ment. A  deposit  of  deeds  is  no  more  than  a 
pawn  or  pledge  to  remain  until  redeemed 
within  a  certain  time.  Deeds  are  personal 
chattels,  and  a  pledge  or  pawn  is  a  deposit  of 
personal  chattels  or  effects.  (5  Vesey,  Jun.,  378, 
Jone»  v.  Smith.) 

Afessrs.  Hoffman  and  Harison,  for  the  re- 
spondent. 1.  It  is  said  there  is  no  debt  or  con- 
sideration in  this  case.  The  note  imports  on 
the  face  of  it  consideration,  and  it  remained 
with  the  appellant  to  show  it  to  be  bad  or  cor- 
rupt. From  the  manner  in  which  the  counsel 
on  the  other  side  have  argued,  it  would  seem 
as  if  usury  had  been  actually  proved.  There 
was  only  a  mere  allegation  of  usury,  which 
was  denied  by  the  replication,  and  being  put 
at  issue  it  was  incumbent  on  the  appellant  to 
prove  it.  The  mere  suggestion  of  usury  is  not 
sufficient  to  entitle  the  party  to  the  interposi- 
tion of  the  Court  of  Chancery.  In  all  the 
cases  cited  the  usury  was  proved,  and,  how- 
ever odious  it  may  be  in  the  eye  of  the  law, 
it  must,  like  every  other  ground  of  defense, 
be  proved.  It  is  not  an  offense  at  common 
law,  but  created  by  statute,  and  if  relied  on  in 
bar,  or  avoidance"  of  a  demand,  ought  to  be 
587*]  strictly  proved.  *That  the  appellant 
in  his  answer  swears  there  was  usury,  is  not 


proof  of  the  fact.  He  was  made  a  party  merely 
because  the  legal  estate  was  in  him.  He  was 
not  a  witness.  He  admits  the  two  notes,  and 
that  they  were  unpaid.  He  was  not  asked 
about  usury  ;  the  information  was  voluntary 
on  his  part.  In  the  case  of  Bush  v.  Linngttton 
&  Townsend,  adjudged  in  this  court  at  the 
last  session,  it  was  decided  that  where  the 
original  transaction  was  bona  fide,  no  subse- 
quent transaction  or  agreement  would  render 
it  usurious ;  nor  was  the  answer  of  the  de- 
fendant in  that  cause,  alleging  usury,  consid- 
ered as  evidence.  Supposing,  therefore,  for 
the  sake  of  argument,  that  the  note  from  Green 
to  Hart  had  been  usurious,  it  cannot  impair 
the  note  and  security  given  to  Johnson.  If 
Green  wished  for  relief  on  that  note,  he  ought 
to  have  filed  his  bill,  offering  to  pay  what  was 
really  due,  and  praying  to  be  relieved  from 
the  residue.  The  respondent,  asassigneeof  the 
note  and  mortgage,  may  'receive  the  whole 
amount.  If  any  be  due  from  him  to  the  appel- 
lant, it  remains  to  be  proved,  and  the  respond- 
ent will  be  accountable,  as  trustee,  for  the  sur- 
plus. The  debt  was  fully  proved  and  there 
was  no  evidence  of  usury.  To  refer,  there- 
fore, the  cause  to  the  master  on  that  point,  or 
to  direct  an  issue  would  create  useless  delay. 
As  to  any  surplus,  it  is  in  the  power  of  the 
Chancellor  to  distribute  the  fund  between  the 
parties  according  to  equity. 

2.  The  appellant  complains  that  there  was 
no  assignment  of  tlie  mortgage  to  the  respond- 
ent. This  objection  would  come  with  more 
propriety  from  the  mortgagor.  If  the  note  be 
paid  the  mortgage  will  be  discharged  ;  but 
should  he  pay  the  appellant  on  the  mortgage 
he  would  remain  liable  on  the  note.  There 
can  be  no  just  motive  for  separating  them. 
The  respondent  has  a  right  to  elect  his  rem- 
edy, and  has  resorted  to  the  land.  The  mort- 
gage can  be  of  no  use  to  any  other  person. 
The  debt  is  the  principal  ;  the  mortgage  is  the 
accessory.  Omne  principale  trahit  ad  *e  acces- 
sorum.  In  the  case  of  Martin  ex  dem.  Werton, 
v.  *Mmdin(2Burr.,  979),  Lord  Mans- [*5 8 8 
field  observed,  that  the  assignment  of  the  debt 
would  draw  after  it  the  land,  as  a  consequence. 
The  dictum  of  so  great  a  lawyer  deserves  con- 
sideration. But  it  is  a  principle  which  has 
been  adopted  and  acted  upon  ever  since,  and 
is  founded  in  solid  reason.  Powell  (Mortgages, 
4th  ed.,  1115.)  considers  the  debt  as  the  prin- 
cipal, and  the  land  as  the  incident,  and  the  de- 
livery of  the  mortgage  deed  or  security  is 
considered  as  an  equitable  mortgage  or  assign- 
ment. The  language  of  the  statute  of  frauds 
is,  unless  the  same  be  in  writing,  or  unless  it 
pass  by  operation  of  law.  If  the  debt  draws 
with  it  the  security,  it  passes  by  the  operation 
of  law.  A  resulting  trust,  arising  by  opera- 
tion of  law,  is  not  within  the  statute.  Here 
the  assignment  of  the  debt  was  in  writing,  so 
that  there  is  no  danger  of  fraud  or  perjury,  to 
prevent  which  that  statute  was  made.  Courts 
of  equity  consider  a  deposit  of  the  title  deeds 
of  an  estate  to  secure  a  debt  without  any 
writing  as  an  equitable  mortgage.  (2  Anstru- 
ther,  427,  Birch  v.  Ellames.)  Our  act  is  simi- 
lar to  the  English  statute,  and  the  decisions  of 
the  English  courts  are  applicable  here.  Why 
did  Green  deliver  the  mortgage  if  he  did  not 
mean  to  transfer  it  as  a  security  ?  In  his  an- 
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swer  he  says,  it  was  attached  by  a  string  to 
the  note,  and  delivered  by  accident.  This 
reason  is  too  trifling  to  be  seriously  admitted. 
It  was  impossible  that  he  could  have  so  deliv- 
ered it  by  accident.  The  string  which  attached 
the  mortgage  to  the  note  was  a  Gordian  knot, 
which  he  had  neither  the  ability  to  untie  nor 
the  heroism  to  cut :  a  court  of  equity  will  not 
separate  them,  for  it  would  be  worse  then  use- 
less ;  it  would  be  mischievous,  to  allow  of  dif- 
ferent assignments  of  the  debt  and  security. 
As  to  the  words  in  the  receipt,  they  were 
merely  descriptive,  that  is,  that  no  formal 
written  assignment  had  been  executed.  They 
can  have  no  effect  when  it  shown  that  no  such 
assignment  was  necessary.  The  grounds  of 
appeal  in  this  case  are,  in  truth,  so  frivolous 
that  the  court  ought  to  inflict  exemplary  costs 
on  the  appellant  to  prevent  the  abuse  of  ap- 
peals for  the  mere  purpose  of  delay. 

Mr.  Pendleton,  .in  reply.  The  statute  of 
frauds,  in  excepting  transfers  by  operation  of 
law,  relates  only  to  resulting  trusts,  and  does 
589*]  *not  apply  to  direct  transfers.  A  parol 
agreement  for  the  assignment  of  a  mortgage 
is  within  the  statute.  The  indorsement  of  the 
note  did  not  not  transfer  the  mortgage  by  op- 
peration  of  law.  If  considered  as  an  implied 
trust,  yet  no  trust  can  be  created  without 
writing,  except  such  as  arise  by  operation  of 
law.  The  decision  of  the  English  courts,  as  to 
the  deposit  of  title  deeds,  being  since  our  Rev- 
olution, are  not  authorities  in  this  court.  The 
cause  must  be  here  decided  on  principle. 

Where  a  party  alleges  a  fact,  and  calls  on 
the  defendant  to  answer  it,  the  answer  is  evi- 
dence, though  not  as  to  any  collateral  matter 
suggested  by  way  of  defense.  Here  the  bill 
required  the  defendant  to  answer  to  every  part 
as  if  particularly  interrogated.  The  defendant 
is  asked,  did  you  receive  a  full  and  valuable 
consideration  for  the  note  ?  And  he  answers 
that  he  did  not,  and  states  how  much  was  actu- 
ally paid.  Here  he  is  made  a  witness  to  that 
point ;  for  the  question  of  usury  is  necessarily 
involved  in  the  inquiry  as  to  the  consideration. 
Why  drive  the  appellant  to  a  cross  bill,  when 
the  whole  matter  might  be  investigated  and 
settled  by  an  order  of  reference  to  a  master, 
who  would  ascertain  the  balance  really  and 
bonafide  due  to  the  respondent?  The  order 
of  reference  is  the  usual  and  invariable  course 
of  proceeding  ;  and  even  if  this  court  should 
not  be  satisfied  as  to  the  usury,  they  will  re- 
verse the  decree,  that  the  proper  reference  to 
the  matter  may  be  made,  and  that  fact  be 
clearly  ascertained. 

SPENCER,  J. ,  delivered  the  unanimous  opin- 
ion of  the  court : 

On  the  argument  it  has  been  insisted  by  the 
appellant's  counsel, 

1st.  That  the  respondent  having,  in  his  bill 
of  complaint,  interrogated  the  appellant  as  to 
the  consideration  for  the  note  and  mortgage, 
his  answer  in  relation  to  the  usury  becomes 
evidence  in  the  cause,  and  is  not  disapproved. 

2.  That  it  was  not  Green's  intention  to  trans- 
fer the  mortgage  to  Hart ;  and  had  it  been  so, 
nothing  passed  by  the  mere  delivery,  as  the 
statute  to  prevent  frauds  and  perjuries  re- 
quires a  deed  or  note  in  writing. 
59O*]  *3.  That  the  decree  is  erroneous,  in 
JOHNS.  REP.,  1. 


directing  the  whole  amount  of  Johnson's  note 
and  mortgage  to  be  paid  to  Hart,  inasmuch  as 
it  was  a  security  to  him  for  $1,491. 11  only,  the 
difference  between  which  and  Johnson's  note 
being  clearly  due  to  Green. 

With  respect  to  the  first  point,  it  is  to  be  ob- 
served that  the  respondent  was  in  possession  of 
Johnson's  note  as  indorser  ;  and  the  fact  of 
the  absolute  indorsment  by  Green  was  prwna 
facie  evidence  of  a  full  and  adequate  considera- 
tion paid  for  the  note.  The  respondent  was 
under  no  necessity  of  inquiring  into  it,  but  he 
did  allege  that  the  consideration  was  a  full 
and  valuable  one.  This  the  appellant  might 
have  denied  ;  and  had  it  been  incumbent  on 
the  respondent,  he  must  have  proved  his  allega- 
tion, or  failed  in  the  suit.  The  burden  of 
showing  that  the  consideration  was  illegal  or 
inadequate  rested  on  the  appellant.  When  he 
goes  into  a  charge  of  usury,  he  departs  from 
the  question  put  to  him,  which  admitted  only 
of  an  affirmative  or  negative  answer ;  and  it 
was  wholly  immaterial  whether  it  was  the  one 
or  the  other.  I  view,  therefore,  the  appellant's 
answer,  charging  usury,  as  insisting  on  a  dis- 
tinct fact,  by  way  of  avoidance.  The  respond- 
ents having  replied,  and  given  him  an  oppor- 
tunity to  prove  the  fact,  and  he  having  failed 
to  do  so,  his  answer  is  no  evidence  of  the  fact. 
This  is  a  well  established  principle  in  chancery 
proceedings,  and  will  be  found  recognized  in 
every  treatise  on  evidence  in  that  court. 

Courts  of  equity  consider  mortgages  accord- 
ing to  the  essential  nature  of  contracts,  and 
give  them  operation  according  to  the  intention 
of  the  parties  ;  the  debt  is,  consequently,  there 
esteemed  the  principal,  and  the  land  the  inci- 
dent ;  and  whenever  the  debt  is  discharged, 
the  interest  of  the  mortgagee  in  the  land  ceases 
of  course.  There  is,  then,  a  manifest  distinc- 
tion between  absolute  estates  in  fee  and  condi- 
tional estates  for  securing  the  payment  of 
money.  Mortgages  are  not  now  considered 
as  conveyances  of  land  within  the  statute  of 
frauds  ;  and  the  forgiving  the  debt,  with  the 
delivery  of  the  security,  is  holden  to  be  an  ex- 
tinguishment of  the  *mortgage.  [*591 
(Powell,  3d  edit.,  Mort.,  54;"  Barnard,  90; 
Richard  v.  Sims,  2  Burr.,  979.)  If,  however, 
a  mortgage  was  within  the  statute,  the- circum- 
stances of  this  case  would  exempt  it  from  its 
operation.  In  case  of  the  payment  of  the 
money  secured  by  the  mortgage,  in  equity,  a 
trust  arises  for  the  benefit  of  the  mortgagor  ; 
so,  when  where  the  debt  thus  secured  is  trans- 
ferred by  the  mortgagee,  he  becomes  a  trustee 
for  the  benefit  of  the  person  having  an  interest 
in  the  debt.  (2  Anstruther,  438.)  In  the  case 
of  Martin  y.  Mowlin  (2  Burr. ,  979),  Lord  Mans- 
field lays  it  down  as  an  established  principle 
that  the  assignment  of  the  debt  will  draw  the 
land  after  it ;  and  I  cannot  agree  that  this  was 
an  obiter  dictum  of  the  judge. 

In  the  present  case  the  mortgage  was  de- 
livered to  the  assignee  of  the  debt.  Had  it 
not  been  delivered,  nor  anything  said  about  it, 
I  should  have  considered  the  respondent,  on 
the  failure  of  Johnson  to  pay  the  note,  entitled 
to  the  aid  of  the  mortgage.  It  was  competent 
to  the  parties  to  agree  that  the  mortgage  should 
not  be  resorted  to  by  the  holder  of  the  note  ; 
but  the  proof  of  such  agreement  lies  on  the 
appellant,  and  it  should  be  explicit.  The  re- 
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celpt  f  urnishes  no  evidence  of  Hiich  agreement  ; 
lldi'sc -ribes  the  real  situation  of  the  mortgage 
as  not  assigned.  But  this  expression  falls  far 
.short  of  an  agreement  tlmt  it  was  not  to  be 
assigned.  It  does  not  appear  that  the  ap- 
pellant had  any  rights  prejudiced  by  the  as- 
signment of  the  mortgage  ;  and  it  is  impossi- 
ble to  evade  the  force  of  the  fact  of  his  deposit- 
ing it  in  the  respondent's  hands.  It  speaks  a 
language  incapable  of  being  misunderstood, 
ana  is  decisive  of  the  question.  An  issue,  to 
investigate  the  intention  of  the  parties,  on  that 
act,  would  have  been  useless.  I  therefore 
think  that  the  respondent  had  an  equitable  in- 
terest in  the  mortgage,  equivalent  to  the 
amount  of  the  principal  and  interest  of  the  note 
against  Green. 

I  shall  be  very  brief  on  the  last  point,  be- 
cause I  understand  the  Chancellor  as  paying, 
in  assigning  his  reasons,  that  the  question  of 
distributing  the  fund,  to  be  produced  by  the 
sale,  is  yet  before  him.  The  master's  report 
furnishes  him  the  necessary  data  on  which  to 
make  a  just  distribution  ;  and  it  would  be  un- 
necessary to  give  directions  on  that  subject, 
the  respondents  not  claiming  anything  beyond 
592*1  the  principal  *and  interest  of  the  ap- 
pellants note,  and  his  costs,  to  which  I  think 
him  well  entitled.  The  decree  ought  to  be 
affirmed  with  costs.  I  cannot  think,  however, 
appearances  may  be,  that  the  respondent,  or 
his  counsel,  considered  the  points  now  de- 
cided, as  necessarily,  or  absolutely  adjudged 
on  the  former  appeal ;  and  I  am,  therefore, 
disinclined  to  allow  anything  beyond  the  taxa- 
ble costs. 

It  was,  thereupon,  ordered,  adjudged  and 
decreed,  that  the  decree  of  the  Court  of  Chan- 
cery complained  of  be  affirmed,  and  that  the 
appellant  pay  to  the  respondent  his  costs,  to 
be  taxed,  and  that  the  record  be  remitted. 

Judgment  of  affirmance. 

Discussed  in-8  Wend.,  31 ;  9  Cow.,  752. 

Distinguished  in— 61  N.  Y.,  118. 

Cited  in— 11  Johns.,  538 ;  19  Johns.,  96 ;  1  Cow.,  703 ; 
5  Cow.,  206 ;  9  Wend..  84 ;  21  Wend.,  485 ;  1  Paige,  71 ; 
4  N.  Y..507;  21  N.  Y.,  364;  28  N.  Y.,  234;  36  N.  Y., 
45;  49  #.  Y.,  187;  54  N.  Y.,  608;  74  N.  Y.,  355;  39 
1  Abb.  Dec.,  521 ;  2  Keyes,  285 ;  1  Trans.  App.,  64 : 
Barb.,  16(1 ;  62  Barb.,  244 :9  Bosw.,  329 ;  33  Super.  Ct., 
76 ;  11  Abb.  N.  8.,  151 ;  6  How.  Pr..  164 :  34  How.  Pr., 
130;  42  How.  Pr.,  36;  13  Mich.,  396;  10  Pet.,  211;  18 
Wall.,  159. 


WILLIAM  J.  ROBINSON  AND  WILLIAM 
HARTSHORN  E,  Plaintiffs  in  Error, 

THE  UNITED   INSURANCE  COMPANY, 

Defendants  in  Error. 

Marine  Insurance — Capture — Abandonment — 
Acceptance, — Condemnation  of  Good* — Pur- 
chase by  Agent  of  Insured — Sale  by  Agent — 
Investment  in  Another  Cargo  Shipped  to  In- 
sured— Trover  by  Insurers  for  Goods. 

Goods  were  insured  from  New  York  to  Cadiz,  St. 
Lucar  or  Malaga,  and  were  consigned  to  the  master, 
with  directions,  in  case  of  accident,  to  send  bills  of 
lading  to  the  correspondents  of  the  insured  at  those 
places.  During  the  voyage  the  vessel  was  captured 
by  a  French  privateer,  and  carried  into  Malaga, 

NOTE.—  Marine  Insurance— Agency  of  irunirrd  for 
irvntrer  after  legal  abandonment. 
See  Abbott  v.  Broome,  1  Cai.,  292,  note. 
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and  was  then-  condemned  by  the  French  consulate. 
a.s  good  mid  lawful  prize.  The  property  was  aban- 
doned to  the  insurers,  who  accepted  the  abundon- 
ini-iit,  iiiui  paid  asfor  a  total  loss.  The  correspond- 
ents of  the  insured  at  Malaga,  at  the  requ.  st  of  the 
muster,  who  did  not  know  of  the  insurance,  and 
without  any  instructions  to  that  purpose,  pur- 
chased tho  cargo  of  the  captors,  by  means  of  a 
broker,  and  sold  it,  and  after  re-imoursing  them- 
selves for  the  money  advanced,  invested  the  residue 
in  a  cargo  of  wine  and  brandy,  which  was  shipped 
in  the  vessel  for  the  account  and  risk  of  the  assured, 
who  received  and  sold  the  articles.  In  an  action  of 
trover  brought  by  the  insurers  against  the  insured, 
to  recover  the  amount  of  the  goods  thus  received 
and  sold,  it  was  held  that  a  purchase  of  property 
insured,  by  the  agent  or  correspondent  of  the  as- 
sured, is  for  the  benefit  of  the  owner,  or  insurer, 
after  abandonment  and  payment,  if  he  choose  to 
affirm  the  purchase,  and  if  the  proceeds  of  such 
purchase  and  a  subsequent  sale  are  invested  in  other 
goods,  they  become  the  property  of  the  insurer 
also,  for  which  he  may  maintain  trover,  if  he  elect 
to  confirm  the  acts  of  the  agent. 

rpHE  defendants  in  error  brought  an  action 
J-  of  trover,  in  the  Supreme  Court,  against 
the  plaintiffs  in  error,  to  recover  the  value  of 
certain  wines  and  brandies,  which  the  de- 
defendants  in  error  alleged  to  be  their  prop- 
erty. The  plaintiff  in  error  pleaded  not  guilty. 
The  cause  was  tried  at  a  circuit  court,  in  the 
city  of  New  York,  on  the  10th  day  of  Janu- 
ary, 1803,  when  the  jury  found  a  special  ver- 
dict, in  which  the  following  facts  are  stated  : 
The  defendants  in  error  underwrote  two  poli- 
cies of  insurance,  for  $10,000,  on  goods 
shipped  by  the  plaintiffs  in  error,  *at  [*593 
and  from  New  York  to  Cadiz,  St.  Lucar  or 
Malaga.  The  vessel  and  cargo  were  both 
owned  by  the  plaintiffs  in  error,  and  were 
conditionally  consigned  to  the  master ;  if  he  ar- 
rived with  the  vessel  and  cargo  safely  at  Cadiz, 
he  was  either  to  transact  the  business  himself, 
or  to  employ  for  that  purpose  such  persons  as 
he  chose.  In  case  of  any  accident,  the  master 
was  instructed  to  inclose  bills  of  lading  to 
O'Connor  of  Cadiz,  or  St.  Lucar,  and  to  the 
house  of  Grevigne  &  Co.  at  Malaga,  directing 
them  to  follow  the  instructions  of  the  masters. 
On  the  arrival  of  the  vessel  off  Cadiz,  she  was 
boarded  by  an  English  vessel  of  war,  and 
ordered  not  to  attempt  to  enter  that  port ; 
upon  which  the  master,  agreeable  to  his  in- 
structions, steered  for  Malaga.  On  arriving 
in  sight  of  Malaga,  the  vessel  and  cargo  were 
captured  by  a  French  privateer  and  carried 
into  Malaga,  were  both  vessel  and  cargo  were 
condemned,  by  the  French  consulate  at  that 
place,  as  lawful  prize.  The  vessel  being  in  a 
leaky  condition  (the  captors  having  neglected 
to  pump  her),  it  was  apprehended,  both  by  the 
owners  of  the  privateer  and  the  master,  that 
the  cargo,  which  consisted  of  sugar  and  cocoa, 
was  damaged.  Under  this  apprehension, 
after  the  condemnation  of  the  vessel  and  cargo, 
without  opening  the  hatches,  the  house  of 
Grevigne  &  Co.,  to  whom  the  master  had  ap- 
plied, and  communicated  his  instructions,  pur- 
chased the  vessel  and  cargo  from  the  captors, 
by  means  of  a  sworn  broker,  for  the  sum  of 
$15,565,  which  sum  Grevigne  &  Co.  advanced 
before  the  vessel  and  cargo  were  delivered  to 
them  by  the  captors,  and  before  the  state  of 
the  cargo  was  known.  The  purchase  was 
made  by  Grevigne  &  Co.,  with  the  privity  and 
advice  of  the  master,  who  understood,  at  the 
time,  that  it  was  made  for  the  benefit,  and  on 
account  of  the  plaintiffs  in  error,  and  whom- 
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soever  else  it  might  concern,  and  with  a  view 
of  serving  the  plaintiffs  in  error.  Grevigne 
&  Co.  had  not  any  interest  or  concern  in  the 
594*J  purchase,  but  Considered  themselves 
as  agents,  and  acting  for  the  plaintiffs  in  error. 
Grevigne  &  Co.  accordingly  sent  an  account 
of  the  transaction  to  the  plaintiffs  in  error ; 
and  in  case  any  loss  had  occurred  on  the  pur- 
chase, Grevigne  &  Co.,  as  they  supposed,  would 
have  had  recourse  for  the  same  against  the 
plaintiffs  in  error.  The  cargo  was  afterwards 
sold  by  Grevigne  &  Co.,  and  the  net  proceeds 
of  the  sales  thereof  amounted  to  the  sum  of 
$30,174.83  ;  out  of  which  Grevigne  &  Co.  re- 
tained $15,565,  to  re-imburse  themselves  for 
the  sum  paid  to  the  captors  for  the  vessel  and 
cargo,  and  $9,461,  part  of  the  balance,  was 
invested  in  brandy  and  wines,  which  were 
shipped  at  Malaga,  on  board  the  same  vessel, 
by  Grevigne  &  Co.,  for  account  of  the  plaint- 
iffs in  error,  and  consigned  to  them  at  New 
York,  where  the  same  were  delivered  by  the 
master  to  the  plaintiffs  in  error.  The  residue 
of  the  balance  remaining  in  the  hands  of 
Grevigne  &  Co.  was  afterwards  invested  by 
them  in  wines,  which  were  afterwards  shipped 
for  account  of  the  plaintiffs  in  error,  and  de- 
livered to  them  in  New  York.  The  brandy 
and  wines  were  sold  in  New  York  by  the 
plaintiffs  in  error,  and  produced  a  profit  of 
$3,611.67,  including  interest.  As  soon  as  the 
plaintiffs  in  error  received  notice  of  the  capt- 
ure, and  before  any  notice  of  the  said  pur- 
chase, they  abandoned  their  interest  in  the 
goods  and  merchandise  insured  to  the  de- 
fendants in  error,  who  accepted  the  same,  and 
paid  the  plaintiffs  in  error  as  for  a  total  loss. 
The  cause  was  argued  in  the  Supreme  Court 
on  the  special  verdict,  and  a  judgment  given 
for  the  plaintiffs  below  ;  on  which  judgment  a 
writ  of  error  was  brought  into  this  court. 

Mr.  Hoffman,  for  the  plaintiffs  in  error. 
Here  was  a  total  loss  of  the  property,  by  the 
capture  and  subsequent  condemnation.  "  The 
captors  had  a  right  to  sell,  and  the  assured,  or 
their  agent,  had  a  right  to  purchase  bonaf.de. 
Any  collusion  between  the  captors  and  Grevigne 
&  Co.  is  not  pretended.  A  fraud  in  the  pur- 
chase would  no  doubt  render  the  sale  void. 
595*]  Grevigne  &  Co.  had  no  *motive  to  act 
collusively  or  fraudulently.  They  entered  into 
the  agreement  of  purchase  with  the  captors, 
boiut,  fide,  for  the  benefit  of  the  assured,  and 
made  use  of  their  own  funds  for  the  purpose. 
It  was  a  purchase  made  at  the  risk  of  the  as- 
sured, or  of  Grevigne  &  Co.  The  sale  was 
regular,  and  in  the  usual  way  ;  though  not  at 
public  auction,  it  was  made  by  sworn  brokers, 
in  the  manner  practised  in  many  of  the  com- 
mercial countries  of  Europe.  By  the  con- 
demnation and  sale,  therefore,  the  property 
was  completely  devested  from  the  original 
owner,  and  transferred  to  the  purchaser,  who 
has  the  absolute  benefit  of  the  purchase.  It 
happened  that  the  goods  were  sold  for  a  profit. 
Suppose,  however,  that  there  had  been  a  loss 
on  the  speculation,  would  the  defendants  in 
error  have  been  willing,  or  were  they  bound, 
to  bear  the  loss  ?  It  would  be  unjust  to  give 
the  assurer  a  right  to  elect  in  such  a  case,  and 
take  all  the  benefit  of  such  purchase,  without 
being  liable  for  its  loss  ;  to  wait  until  they 
ascertained  whether  the  purchase  was  profit- 
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able  or  not,  and  to  receive  the  gain,  but  avoid 
the  loss.  The  assurers  made  no  election,  nor 
did  they  pretend  to  claim  the  benefit  of  the 
purchase  until  after  the  goods  arrived  at  New 
York.  It  is  a  universal  principle  that  those 
who  share  in  the  profit  must  also  share  the  loss. 
But  all  responsibility  of  the  assurers,  in  case 
of  a  loss,  is  denied  on  their  part.  On  what 
ground  of  equity  or  justice,  then,  can  they 
claim  the  profit  ? 

But  it  will  be  said  the  assured  were  the 
agents  of  the  assurers.  How  are  they  agents  ? 
It  is  not  enough  to  say  they  are  so  generally  : 
it  must  be  shown  that  they  were  so  in  this  par- 
ticular transaction.  The  clause  in  the  policy 
only  constitutes  the  insured  agents  as  to  the 
safety  and  preservation  of  the  property  in- 
sured. After  a  loss,  that  agency  is  at  an  end. 
They  cannot  enter  into  new  contracts  and 
speculations  for  the  insurers.  If  the  assured 
are  the  agents  of  the  assurers  in  this  transac- 
tion, the  principals  are  bound  by  the  acts  of 
their  agents,  and  the  property  *pur-  [*59G 
chased  must  have  remained  at  their  risk  ;  but 
this  is  denied  by  the  defendants  in  error,  nor 
is  it  admitted  by  the  Supreme  Court  in  giving 
their  judgment  in  this  cause. 

Admitting,  however,  that  the  plaintiffs  in 
error  were  agents  to  the  defendants  in  error, 
and  liable  to  account,  it  cannot  be  in  the  form 
of  action  which  they  have  thought  proper  to 
adopt.  The  action  of  trover  will  not  lie  in 
such  a  case.  This  is  not  a  mere  objection  as 
to  form  ;  for  the  measure  of  damages  may  be 
very  different  in  the  different  actions  of  trover, 
trespass  on  the  case,  or  assumpstt.  The  ob- 
jection is  important  and  decisive  against  the 
recovery  of  the  defendants  in  error,  in  their 
present  suit.  The  action  of  trover  is  founded 
on  property.  There  must  be  a  property  in  the 
plaintiffs  (3  Bl.  Comm.,  152,  158).  All  the 
interest  which  the  assurers  could  have  in  the 
property  assured  ceased  at  Malaga.  They 
were  entire  strangers  to  the  return  cargo  from 
Malaga  to  New  York  ;  it  was  not  at  their  risk. 

The  contract  of  insurance  is  no  more  than  a 
contract  of  indemnity  for  the  voyage  insured. 
It  cannot  be  extended  beyond  the  termination 
of  the  voyage.  The  insured,  considered  as 
agents  of  the  insurers,  under  the  clause  in  the 
policy,  can  be  liable  only  for  the  salvage  at 
Malaga,  where  the  amount  saved,  of  the  prop- 
erty insured,  was  to  be  estimated  and  settled. 
The  salvage  must  be  the  rule  for  estimating 
the  average.  (Da  Costa  v.  Newnham,  2  Term 
Rep.,  407.)  After  the  purchase,  the  assured 
might  dispose  of  the  goods  at  their  pleasure, 
and  invest  the  proceeds  in  other  property  for 
their  own  account.  If  a  factor  should  sell 
goods  of  his  principal,  bona  fide,  and  should 
afterwards  invest  the  proceeds  in  other  goods, 
on  a  speculation  of  his  own,  he  can  be  account- 
able only  for  the  proceeds  of  the  first  sale. 
The  principal  cannot  be  entitled  to  the  profits 
of  every  subsequent  purchase  and  sale  which 
the  factor  may  think  proper  to  make  with  the 
funds  in  his  hands. 

Messrs.  Riggs  and  Hcrison,  for  the  defend- 
ants in  error.  It  appears  from  the  master's 
evidence  that  Grevigne  &  *Co.  pur-  [*597 
chased  the  goods  for^he  plaintiffs  in  error  and 
whomsoever  else  it  might  concern.  It  is  im- 
material, however,  for  whom  they  intended  to 
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act,  for,  in  judgment  of  law,  they  must  be  con- 
sidered as  acting  for  all  concerned.  In  every 
case  of  an  agent  abroad,  who  acts  from  ne- 
cr-Mty.  and  without  a  knowledge  of  the  con- 
tract of  insurance,  he  will,  of  course,  act  for 
the  owners  ;  either  the  original  owners  at  the 
time,  or  for  those  who  have  become  owners  by 
the  subsequent  cession  and  abandonment  of 
the  property.  The  right  of  abandonment  in 
this  case  (Marshall,  488)  is  not  denied.  The 
effect  of  it,  when  accepted,  is  to  transfer  the 
property  as  fully  and  as  effectually  as  a  bar- 
gain and  sale.  (Marshall,  525.)  It  is,  then, 
irrevocable,  except  by  mutual  consent.  This 
abandonment  is  a  voluntary  act  of  the  assured, 
and  generally  made  for  his  own  benefit  ;  for 
it  seldom  happens  that  the  insurer  gets  more 
than  a  wreck,  a  remnant  of  property.  If, 
after  the  abandonment  is  accepted,  and  the 
money  paid,  the  subject  insured  be  released, 
the  insurer  cannot  compel  the  assured  to  refund 
the  money,  but  must  stand  in  the  place  of  the 
assured.  (Marshall,  485,  524;  Burr.,  1966.) 
This  transfer  is  retrospective  as  well  as  pros- 
pective. The  insurer  takes  the  property  as  it 
was  at  the  time  of  the  loss,  and  is  entitled  to 
all  the  benefits  derived  from  it,  and  all  the 
profits  of  the  voyage.  (Marshall,  519,  522, 
523  ;  Le  Guidon,  ch.  7,  art.  12  ;  1  Ves.,  98,  99, 
Randall  v.  Cochran.)  The  insured  is  entitled 
to  nothing  but  the  amount  insured.  Every 
subsequent  benefit  or  compensation  arising  out 
of  the  property  belongs  to  the  insurer.  A  con- 
sequence of  this  doctrine  is,  that  the  agents  of 
the  insured,  in  relation  to  the  property,  become 
the  agents  of  the  insurer,  and  all  their  acts,  if 
they  choose  to  adopt  them,  inure  to  their  ben- 
efit. Was  the  condemnation  at  Malaga  such 
as  to  give  the  assured,  or  their  agents,  a  right 
to  purchase  on  their  own  account,  and  was  the 
property  of  the  original  owners  devested?  It 
was  a  condemnation  by  the  French  consulate 
in  a  neutral  port.1  Even  admitting  the  con- 
demnation to  have  been  legal,  the  sale  was  not 
made  by  an  order  of  court,  and  was,  therefore, 
irregular. 

598*]  *This  may  be  considered  as  anal 
ogous  to  the  case  of  ransom,  which  is  the  pay- 
ing of  a  certain  sum  of  money,  to  redeem 
property  taken  by  an  enemy.  (2  Douglas, 
649  ;  8  Term  Rep.,  269,  Havilock  v.  Rockwood.} 
In  case  of  an  abandonment,  after  capture,  and 
a  subsequent  ransom,  the  insurer  may  take  the 
property,  and  pay  the  ransom.  Or,  if  there 
be  no  abandonment,  the  owner  keeps  the  goods, 
and  the  insurer  pays  the  ransom,  as  a  partial 
loss.  The  whole  transaction  at  Malaga  is 
equivalent  to  a  ransom.  In  the  case  of  M' Mas- 
ters v.  ShooU>red(\  Esp.  Cas.,  287).  Lord  Ken- 
yon  decided  that  the  master,  who  purchased 
the  vessel,  after  capture,  at  public  auction,  was 
the  agent  of  the  owner,  and  there  being  no 
abandonment  in  that  case,  the  insured  re 
covered  only  for  a  partial  loss,  being  the  sum 
paid  for  the  vessel  and  repairs.  The  vesse 
was  sold  as  a  prize,  by  the  authority  of  the 
French  consul  at  Charleston,  and  it  is  to  be  in 
ferred  that  there  was  a  condemnation,  yet  the 
court  considered  it  as  analogous  to  a  ransom 

!•— This  question  is  so  fully  discussed,  and  so  w«l 
settled,  in  the  case  of  Wheelwright  v.  Depeyster 
ante,  p.  471,  that  it  is  unnecessary  to  repeat  the  ar- 
Kuments  and  authorities  cited  by  the  counsel  here 
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That  there  was  no  abandonment  in  that  case 
can  make  no  difference  in  the  principle,  which 
s  perfectly  applicable  to  the  one  now  before 
,he  court.  The  case  of  Saidler  &  Craig  v. 
Church  (1  Caines,  297,  note,  and  see  2  Caines, 
286),  was  decided  in  this  court  on  the  same 
jriuciple.  It  is  said  that  the  authority  of  that 
case  is  shaken  by  that  of  Abbott  v.  Broome 
1  Caines,  292,  and  see  2  Caines,  286),  yet,  if  it 
je  attentively  examined,  it  will  be  found  pre- 
isely  analogous  to  the  present.  The  master 
was  considered  as  an  agent  from  necessity 
and  for  the  owner.  So  if  a  merchant  who 
sends  goods  not  ordered,  the  person  to  whom 
they  are  sent  becomes,  from  necessity,  the 
agent  of  the  owner,  and  may  sell  them  for  his 
account. 

Then  what  are  the  reasons  urged  against  the 
recovery  of  the  defendants  in  error?  Itissaid 
there  is  no  property  in  the  plaintiffs  below  to 
support  an  action  of  trover.  This  objection 
is  now  made  for  the  first  time  ;  it  was  not  sug- 
gested on  the  argument  before  the  Supreme 
Court,  and  is,  indeed,  of  no  weight.  By  the 
abandonment,  all  the  rights  and  incidents  in 
regard  to  the  subject  were  transferred  to  the 
insurers.  Grevigne  &  Co.  became  substituted 
as  their  *agents,  and  their  acts  must  [*599 
inure  to  the  benefit  of  the  insurers.  The  pur- 
chase or  ransom  was  an  act  relative  to  the 
property.  For  whom  did  Grevigne  &  Co. 
purchase  and  invest  the  balance  in  goods?  For 
the  owners,  not  for  themselves.  When  the 
goods  arrived  at  New  York,  the  insurers  had 
a  right  to  affirm  the  acts  of  their  agents,  and 
take  the  property.  If  so,  they  may  maintain 
trover.  Had  they  given  express  orders  to  in- 
vest the  proceeds,  there  could  be  no  pretense 
for  this  objection.  The  affirmance  or  ratifica- 
tion of  the  acts  of  an  agent  is  equivalent  to  an 
original  order.  Omnis  ratifiabitio  mandate  com- 
paratur, 

Again,  it  is  said  that  the  property  was 
changed  by  the  condemnation,  and  that  the 
insured  might  purchase,  bonafide,  for  his  own 
account.  This  is  begging  the  question.  The 
insured  or  his  agent  must  be  considered  as 
standing  in  the  relation  of  trustee  for  the 
owners ;  he,  therefore,  could  not  fairly  pur- 
chase for  his  own  account.  An  executor  can- 
not purchase  a  debt  due  the  estate  of  the  tes- 
tator for  his  benefit.  Trustees,  assignees,  or 
persons  having  a  confidential  character,  are 
not  allowed,  from  principles  of  justice  and 
policy,  to  become  purchasers  ;  but  all  their 
acts  inure  to  the  benefit  of  the  cestui  que  trust 
(8  Ves.,  Jun.,  Ex-parte  James,  345,  346.)  In  the 
case  of  Plantamour  v.  Staples  (I  Term  Rep., 
611,  note)  the  goods  saved  were  sold,  and  the 
proceeds  invested  in  other  goods,  by  a  corres- 
pondent of  the  assured  ;  and  Lord  Mansfield, 
considering  this  as  being  the  best  mode  of  send- 
ing home  the  proceeds,  and  for  the  benefit  of 
all  concerned,  held  these  acts  of  the  corres- 
pondent to  be  binding.  But,  suppose  it  other- 
wise, it  does  not  follow  that  an  agent,  who 
purchases  at  his  own  risk,  shall,  therefore,  re- 
tain the  property.  In  the  case  of  an  executor 
or  trustee,  who  purchases,  if  the  purchase  turn 
out  bad,  he  cannot  throw  the  loss  on  his  cestui 
que  trust.  A  trustee  may  render  the  estate  of 
the  cestui  que  trust  better,  but  he  cannot  make 
it  worse.  This  salulary  principle,  established 
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as  a  safeguard  to  society,  becomes  more  neces- 
sary in  regard  to  agents  in  foreign  countries, 
where  the  temptations  to  fraud  are  stronger, 
and  the  means  of  concealment  greater.  Will 
OOO*1  *this  court  sanction  a  contrary  doctrine, 
by  which  owners  of  property  would  be  bound 
hand  and>foot,  and  left  to  the  mercy  of  for- 
eign agents? 

That  the  property  was  sold  by  sworn  brokers 
cannot  vary  the  case.  That  may  be  one  of 
the  modes  of  veiling  a  secret  negotiation  be- 
tween the  captors  and  the  agent  of  the  assured. 
But,  by  the  general  principle,  the  agent  pur- 
chases'f  or  the  benefit  of  the  parties  concerned  ; 
this  renders  all  inquiry  into  the  transaction 
unnecessary.  No  person  can  be  a  loser  who 
ought  not  to  suffer. 

Mr.  Raddiff,  in  reply.  The  purchase  made 
by  Grevigne  &  Co.  was  expressly  for  the  as- 
sured. They  advanced  the  necessary  funds 
for  that  purpose,  on  the  credit  and  for  the  ac- 
count of  the  assured.  The  words  "whomso- 
ever else  it  might  concern,"  in  the  testimony 
of  the  master,  were  words  of  course.  It  was, 
in  truth,  a  purchase  solely  for  the  plaintiffs  in 
error.  If  the  defendants  in  error  had  a  right 
to  recover,  it  ought  to  be  for  no  more  than  the 
sum  insured,  and  not  the  whole  amount  of  the 
goods.  There  may  be  other  insurers  on  the 
same  property  who  are  entitled  to  their  share 
besides  the  owners  of  the  ship,  and  the  residue 
of  the  cargo.  The  defendants  in  error  ought 
not  to  take  the  whole. 

Admitting  the  doctrine  about  the  right  of 
election  to  be  sound,  it  ought  not  to  exist  for  an 
indefinite  period  of  time.  The  insurer  should 
make  his  election  within  a  reasonable  period, 
and  not  wait  until  he  ascertains  whether  the 
speculation  is  profitable  or  not.  If  not  made  in  a 
reasonable  time,  it  ought  to  be  considered  as 
waived. 

The  objection  to  the  action  of  trover,  in  this 
case,  is  not  merely  formal ;  yet,  if  the  form  of 
action  were  erroneous,  the  judgment  below 
ought  to  be  reversed.  If  the  insured  were 
agents  to  the  insurers,  they  were  liable  as  such  ; 
and,  in  an  action  for  assumpsit,  on  an  implied 
contract,  they  would  be  entitled  to  their  com- 
missions on  the  sale  of  the  goods.  But,  by 
considering  them  as  wrong-doers,  and  bring- 
ing trover  against  them,  they  are  deprived  of 
any  allowance  for  commissions.  The  only  rule 
of  damages  is  the  value  of  the  goods  at  the 
time  of  the  conversion. 

OO1*]  *The  case  of  Abbott  v.  Broome,  as  well 
as  that  of  M' Masters  v.  Shoolbi'ed,  arose  on  an 
insurance  on  the  vessel,  which  stands  on  dis- 
tinct grounds  from  an  insurance  on  goods. 
The  object  of  the  vessel  is  to  carry  freight,  and 
return  home.  Insurers  have  nothing  to  do 
with  purchase  or  sale,  with  the  rise  or  fall  of 
markets,  profit  or  loss.  As  they  are  not  to 
sustain  a  loss  on  account  of  markets  or  trad- 
ing, it  is  no  more  than  just  that  they  should 
not  receive  a  profit. 

The  doctrine  of  election  applies  only  to  au- 
thorized agents  in  fact.  What  right  have  the 
insurers  to  call  on  Grevigne  &  Co.  as  their 
agents  ?  Grevigne  &  Co.  might  say  to  them, 
we  dp  not  know  you  ;  we  acted  for  others.  If 
the  right  of  election  be  admitted,  it  must  neces 
sarily  involve  the  insurers  in  all  the  fluctua- 
tions of  a  market,  and  the  consequences  of  trade. 
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THE  CHANCELLOK.  Three  reasons  have  been 
assigned  by  the  plaintiffs  in  error  for  the  re- 
versal of  the  judgment  in  this  cause. 

1.  Because  the  defendants  in  error  had  no 
property  in  the  wines  and  brandy  shipped  for 
New  York. 

2.  Because,  after  condemnation  of  the  goods 
insured,  the  property  became  changed,  and  it 
was  competent  for  the  insured  to  purchase  the 
same  fairly,  and  without  fraud  ;  and, 

3.  Because  Grevigne  &  Co.,  in  this  instance, 
purchased  fairly,  with  their  own  funds,  and  at 
their  own  risk,  or  at  the  risk  of  the  plaintiffs 
in  error ;  and  in  case  of  loss  in  the  bargain, 
neither  Grevigne  &  Co.  nor  the  plaintiffs  in 
error  could  ever  have  claimed  any  compensa- 
tion from  the  insurers  for  such  loss. 

In  the  argument  on  the  first  point  the  plaint- 
iffs in  error  have  alleged  that  the  policy  was 
on  the  cargo  only  ;  that  the  purchase  embraced 
both  vessel  and  cargo,  and  that  the  damages 
having  been  given  on  the  whole,  the  defend- 
ants have  recovered  beyond  their  right. 

This,  therefore,  requires  to  be  preliminarily 
examined  ;  for  if  the  allegation  can  be  sus- 
tained, as  the  damages  are  blended,  and  as 
there  is  no  criterion  to  separate  or  apportion 
*them,it  would  seem  that  gross  injustice[*GO2 
must,  in  that  case,  result  from  the  judgment. 

From  the  special  verdict,  it  appears  that  the 
vessel  and  cargo  were  purchased  by  Grevigne 
&  Co.  at  $15,565 ;  that  the  cargo  was  after- 
wards sold  by  them,  and  that  the  net  proceeds 
of  such  sale  amounted  to  $30,173.33,  out  of 
which  Grevigne  &  Co.  retained  the  sum  ex- 
pended in  the  purchase  of  the  vessel  and  cargo 
to  re-imburse  themselves.  Hence  it  is  evi- 
dent that  some  portion  of  the  production  of 
the  sale  of  the  cargo  was  applied  to  the  pur- 
chase of  the  vessel,  as  the  sum  of  $30,174.33 
was  exclusively  produced  from  the  sale  of  the 
cargo,  and  with  $15,565  both  vessel  and  cargo 
were  purchased.  Of  consequence,  instead  of 
blending  both  the  vessel  and  cargo  in  the  sale, 
they  are  clearly  distinguished ;  and,  instead  of 
the  defendants  in  error  having  recovered  be- 
yond their  right,  they  have  recovered  so  much 
less  as  the  relative  value  of  the  vessel  bore  to 
the  cargo.  If  so,  it  cannot  consist  with  the 
allegation  of  the  plaintiffs  in  error,  that  the 
judgment  of  the  court  below  is  to  their  injury  ; 
and  it  does  not  lie  in  their  mouths  to  allege 
that  it  is  to  the  injury  of  the  defendants.  This 
ground,  I  have,  therefore,  no  doubt,  must  fail. 

All  objections,  originating  solely  in  formal 
defects  in  the  proceedings,  will  always  be 
yielded  to  with  a  considerable  degree  of  re- 
luctance ;  for  if  they  are  permitted  to  prevail, 
they  compel  the  parties  to  run  a  new  career 
over  the  whole  ground  of  litigation,  to  termi- 
nate precisely  at  the  point  at  which  they  are 
stopped,  before  they  can  have  their  cause  de- 
cided on  the  merits  in  this  court.  I  see,  how- 
ever, nothing  in  this  case  which  requires  the 
extension  of  indulgence,  or  an  effort  to  sur- 
mount difficulties,  arising  from  technical 
"forms.  To  place  the  subject  in  a  new  point 
of  light,  it  is  only  requisite  to  invert  the  order 
of  examination,  so  as  to  discuss  the  merits  be- 
fore the  rules  for  testing  the  forms  are  applied  ; 
and  on  this  inversion  it  will  be  perceived  that 
the  inquiry,  as  to  the  first  objection,  must  be 
directed  to  the  gist  of  the  action. 
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ttO3*]  *The  present  case  is  rather  of  an  un- 
common complcction  in  the  history  of  insur- 
iim-r  (MUM-  Instead  of  presenting,  asaques- 
tion,  which  party  should  bear  a  positive  loss, 
a  decision  \vliieli 'frequently  excites  sympathies 
at  variance  with  the  inflexible  duties  of  the 
judiciary,  this  court  is  merely  called  upon  to 
decide  who  is  entitled  to  the  profits  of  an  ad- 
venture, relinquished  by  one  party  as  unprofit- 
able, and  by  the  other  submitted  to  as  an  in- 
evitable evil ;  but  which  ultimately  proved 
beneficial  beyond  the  expectations  of  either. 

This  is,  certainly,  a  favorable  occasion  for 
the  decision  of  a  general  principle,  which,  as  a 
leading  case,  will  influence  a  decision  on  all 
similar  cases  in  future. 

The  merits  of  this  cause  have  been  brought 
into  view  in  the  discussion  of  the  2d  and  3d 
points. 

As  to  the  second,  I  have,  on  a  former  oc- 
casion, been  led  to  remark  to  this  court  that, 
from  the  nature  of  maritime  adventures,  much 
is  unavoidably  hazarded  by  the  insurers  be- 
yond the  mere  marine  risk  :  combinations  diffi- 
cult to  develop,  and  unfair  speculations  at 
their  expense,  may  often  enlarge  their  respon- 
sibilities beyond  the  fair  intent  of  their  stipu- 
lations :  especially  as  the  contingencies  to 
which  the  subjects  insured  are  exposed  often 
place  tJiem  in  situations  which  the  most  com- 
prehensive view  of  their  probable  occurence 
cannot  always  devise  means  to  reach.  Much 
must,  therefore,  depend  upon  the  integrity  of 
the  persons  who  may,  either  by  express  agency 
in  consequence  of  the  appointment  of  the  par- 
ties, or  by  occasional  interposition  for  the 
benefit  of  either,  intermeddle  with  those  sub- 
jects. Hence,  transactions  relating  to  them 
are  tested  by  rules  calculated  to  enjoin  the 
observance  of  the  purest  good  faith,  and  to 
repel  every  temptation  which  may  excite  im- 
proper motives,  or  a  disposition  to  sacrifice  the 
interest  of  one  of  the  parties  concerned,  in 
order  to  promote  that  of  the  other.  Among 
those  rules,  none  is  better  adapted  to  effect 
this  salutary  object  than  the  one  which,  disre 
garding  the  means  by  which  the  property  in- 
sured is  retained  by  the  insured,  holds  it  re- 
sponsible in  its  application  to  the  mitigation  of 
those  losses,  the  indemnity  against  which  was 
the  avowed  and  exclusive  object  of  the  policy. 
<5O4-*J  *That  arbitrary  notions,  concerning 
the  change  of  property  by  capture,  ought  never 
to  be  the  rule  of  decision,  contrary  to  the  real 
fact  between  insurer  and  insured,  upon  a  con- 
tract of  indemnity,  was  the  doctrine  of  Lord 
Mansfield,  whose'opinion,  particularly  on  the 
subject  of  insurances,  is  deservedly  highly  re- 
spected, so  early  as  the  vear  1761,  in  the  case 
of  Hamilton  v.  Mtndez.'  (3  Burr.,  1209.)  This 
doctrine  has  not  been  shaken  by  subsequent 
decisions.  The  opinion  expressed  by  the  court 
below,  upon  rendering  judgment  in  this  cause, 
I  think  is  conformable  to  this  doctrine,  and 
the  reasoning  oh  the  occasion  so  forcibly  con- 
cludes to  this  point,  as  to  satisfy  my  mind  that 
the  judgment,  on  that  reasoning,  ought  to  be 
sustained.  As  to  the  third  point :  Grevigne  & 
Co.  acted  in  the  purchase  of  the  vessel  and 
cargo  in  concert  with  the  captain,  and  by  his 
advice.  Letters  had  been  addressed  by  the 
plaintiffs  in  error  to  that  house;  the  former 
valued  themselves  on  it,  for  some  kind  of  aid 
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or  protection,  in  case  of  capture.  To  what  ex- 
tent they  were  intrusted  does  not  appear,  and 
whether  they  acted  in  compliance  with  instruc- 
tions, or  from  their  own  impressions  merely, 
is  not  disclosed  ;  nor  is  it  material,  as  it  appears, 
that  they  acted  for  the  benefit  of  the  plaintiffs, 
in  error."  If  this  conduct  was  regulated  by  in- 
structions, no  doubt  could  possibly  have  been 
entertained  on  the  subject.  If  they  interposed 
as  volunteers,  and  without  such  instructions, 
they  did  so  at  their  peril.  The  plaintiffs  in 
error  might,  in  that  case,  have  disaffirmed  their 
acts  as  agents.  But  if  they  affirm  them,  they 
were,  as  a  necessary  consequence,  adopted  and 
sanctioned  throughout,  and  the  investment  of 
the  proceeds  of  the  sale  of  the  cargo  in  the 
wines  and  brandy  would  have  been  as  much 
an  object  of  that  affirmance  as  the  purchase  ; 
for  there  is  not  the  least  pretense  that  Grevigne 
&  Co.  have  not  acted  with  the  utmost  fairness 
throughout.  They  advanced  the  money  to- 
make  the  purchase,  in  the  first  instance,  out 
of  their  own  funds.  But  even  this  advance 
was  connected  with  the  subject  insured  ;  and 
they  did  not  make  it  as  mere  strangers,  pur- 
chasing at  hazard.  The  vessel  and  cargo  cur- 
ried a  credit  with  them,  intrinsically,*to  [*6O5 
a  certain  extent.  Their  adviser  in  the  purchase 
was  the  captain,  perfectly  acquainted  with  the 
species  and  quantity  of  the  cargo,  be*t  quali- 
fied to  make  the  requisite  estimates  of  the  prob- 
able effects  which  the  not  pumping  the  yes-el. 
after  its  capture,  might  produce  on  the  cargo  ; 
and  they  were  acquainted  with  the  state  of  the 
market  which  was  at  their  door.  All  these 
circumstances  gave  them  advantages  in  the 
purchase,  which  they  enjoyed  exclusively,  and 
in  a  degree  nearly  equal  to  what  others  would 
have  had,  if  the  hatches  of  the  vessel  had  been 
opened  ;  and  all  these  advantages,  the  knowl- 
edge of  the  state  of  the  market  excepted,  they 
possessed,  in  consequence  of  their  acting  in 
concert  with  the  captain,  the  avowed  agent  of 
the  plaintiffs  in  error.  As  soon  as  Grevigne  & 
Co.  had  the  cargo  in  their  power,  they  sold  it, 
deducted  their  advances  from  the  proceeds  of 
the  sale,  invested  the  surplus  in  wines  and 
brandy,  and  remitted  them  to  the  plaintiffs  in 
error,  for  their  benefit.  If  it  be  necessary  after 
those  facts  are  established  to  resort  to  other 
evidence  to  show  the  intent  of  the  purchase, 
the  captain,  it  is  found  by  the  jury,  under- 
stood it  was  made  for  the  benefit  and  on  ac- 
count of  the  plaintiffs  in  error,  and  whoever 
else  it  might  concern. 

These  circumstances,  show  that  the  purchase 
was  made  for  the  benefit  of  the  plaintiffs  in 
error,  and  to  mitigate  their  loss,  and  if  that 
was  the  case,  the  whole  interest  of  the  plaint- 
iffs having  devolved  upon  the  defendants,  the 
purchase  inured  to  their  benefit.  It  is,  there- 
fore, necessary  briefly  to  advert  to  so  much  of 
the  doctrine  of  abandonment  as  may  apply  to 
the  subject. 

Whenever  a  loss  accrues,  which,  from  cir- 
cumstances, applying  the  rule  of  technical 
total  loss,  may  in  the  result  prove  either  par- 
tial or  total,  an  abandonment  becomes  neces- 
sary, to  consummate  the  right  of  the  insured 
to  a  total  loss.  The  acceptance  of  the  aban- 
donment by  the  insurer,  and  a  consequent- 
satisfaction*  of  the  policy,  vests  the  property 
saved  in  the  insurer,  and,  in  its  effect,  has  a. 
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relation  to  the  event  which  produced  the  loss, 
6O6*]  though  ^necessarily  modified  by  the 
subsequent  circumstances  in  which  it  may 
have  been  placed,  in  the  intermediate  time, 
between  the  loss  and  abandonment.  A  sus- 
pension of  the  acceptance  can  have  no  other 
effect  than  to  enable  the  insurer,  by  possessing 
himself  of  the  knowledge  of  all  circumstances, 
to  ascertain  the  extent  of  his  liability  on  the 
policy,  whether  for  a  total  or  partial  loss.  If 
partial,  the  abandonment  does  not,  of  itself, 
conclude  him  ;  if  total,  he,  as  a  legal  conse- 
quence, succeeds  to  the  right  of  the  insured  as 
to  the  property  saved,  cum  (mere.  The  time 
of  acceptance  can,  therefore,  have  no  influence 
on  the  determination  of  this  cause,  as  the  ad- 
justment of  the  policy  fixed  the  rights  of  the 
parties,  by  their  voluntary  aud  mutual  acts, 
on  the  question  of  abandonment ;  and  what- 
ever part  of  the  subject  insured  was  saved  be- 
came the  property  of  the  defendants  in  error, 
in  the  precise  state  it  then  was  ;  for  the  plaint- 
iffs have  devolved  all  their  rights,  subject  to 
all  its  burdens,  and  the  contingencies  to 
which  it  was  exposed,  as  well  from  manage- 
ment as  transmission,  upon  the  defendants. 

The  wines  and  brandy,  having  been  pur- 
chased with  the  proceeds  of  the  cargo  insured , 
and  shipped  by  persons  assuming  to  act  as 
agents  of  the  insured,  if  in  their  progress  to 
the  port  of  destination,  they  had  been  wholly 
destroyed,  the  loss,  as  between  the  insured  and 
insurer,  must  have  been  borne  by  the  latter  ; 
for,  in  that  case,  to  what  could  the  abandon- 
ment have  attached  ?  Not  to  the  money  which 
Grevigue  &  Co.  had  received  for  the  cargo, 
for  that  they  had  parted  with  in  the  new  in- 
vestment ;  not  to  other  property  of  the  insur- 
ed, for  it  had  no  connection  with  the  subject 
insured.  Though  among  the  rights  devolved 
upon  them  by  the  abandonment,  was  that  of 
affirming  or  disaffirming  the  acts  of  Grevigne 
&  Co. ,  what  beneficial  purpose  was  to  result  to 
them  from  a  measure  of  that  kind  ?  If  they 
affirmed  the  acts  of  Grevigne  &  Co.,  those 
acts  had  consigned  it,  in  their  effect,  to  de- 
struction. If  they  disaffirmed,  Grevigne  &  Co. 
BO 7*1  would  have  held  the  property  *as  their 
own  ;  for  a  disaffirmance  could  not  be  partially 
exercised. 

This  train  of  reasoning  has  convinced  me 
that  the  wines  and  brandy  became  the  property 
of  the  defendants  in  error  by  the  abandon- 
ment ;  that  the  abandonment,  relating  back  to 
the  event  occasioning  the  loss,  included  the 
investment,  in  the  wines  and  brandy ;  that  the 
profits  were  an  inseparable  incident  of  such 
investment,  and  that  the  defendants  in  error 
are  entitled  to  them. 

This  doctrine  does  not  expose  insurers  to 
the  great  risks  represented  to  flow  from  it. 
Whatever  is  necessarily  connected  with  the 
subject  insured,  and  within  the  purview  of  the 
policy,  they  are  bound,  by  its  legal  construc- 
tion, to  take  the  risk  of  ;  but  beyond  that,  their 
rights  are  effectually  protected,  by  the  power 
of  affirming  or  disaffirming  an  agency  in  the 
concern. 

I  shall  now  recur  to  the  objection  as  to  the 
form  of  the  action.  It  is  certain  that  this 
action  can  only  be  sustained  by  a  person  hav- 
ing either  an  absolute  or  qualified  property  in 
the  chattels  for  which  it  is  brought.  I  have 
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already  given  my  reason  for  deciding  that  the 
defendants  had  a  property  in  the  wines  and 
brandy  ;  if  so,  the  sale  operated  as  a  conver- 
sion :  but  this  point  is  waived  by  express  con- 
sent. 

It  has  been  objected  that  the  property  of  the 
defendants  in  error,  if  they  had  any,  was 
mixed  with  that  of  the  plaintiffs,  so  as  to  be 
incapable  of  precise  specification,  and  that 
trover  will  not  lie  by  one  person,  holding  in 
common  with  another,  against  such  other.  It 
cannot  be  useful  to  examine  the  law  on  this 
latter  objection,  until  it  is  ascertained  that 
the  fact  to  which  it  is  intended  to  apply 
exists. 

The  community  of  property  relied  on  is  at- 
tempted to  be  inferred  from  those  parts  of  the 
special  verdict  which  state  that  the  defendants 
in  error  underwrote  two  policies  for  $10,000, 
on  goods  and  merchandise  on  board  of  the 
Apollo ;  that  both  vessel  and  cargo  were 
owned  by  the  *plaintiffs  in  error ;  [*6O8 
that  both  vessel  and  cargo  were  condemned, 
and  afterwards  purchased  by  Grevigne  &  Co. ; 
that  the  cargo  was  afterwards  sold  for  $80,- 
174.33,  and  that  after  re-imbursing  themselves 
they  invested  the  balance  in  wines  and  brandy, 
which  were  consigned  to  the  plaintiffs  in  error. 
I  have  already  adverted  to  the  circumstance  that 
the  $30,174.33  were  the  proceeds  of  the  cargo 
exclusively  ;  there  is  no  fact  found  from  which 
it  can  be  legally  intended  that  the  cargo  insured 
was  not  the  whole  embarked  on  board  the 
vessel.  The  difference  between  the  valuation 
in  the  policy,  and  the  account  of  sales,  might 
have  been  produced  by  the  different  state  of 
the  market  at  the  port  of  shipping  and  that  of 
discharge ;  this,  from  the  ordinary  fluctuation 
of  markets,  must  be  the  most  uncertain  of 
tests,  and  cannot  operate  to  establish  the  exis- 
tence of  any  other  parcel  as  composing  the 
cargo  than  what  was  insured. 

I  am,  for  these  reasons,  of  opinion  that  the 
judgment  of  the  court  below  ought  to  be  af- 
firmed. 

WOODWORTH,  Attorney-General.  This  cause 
having  been  decided  in  the  Supreme  Court, 
after  solemn  argument,  in  favor  of  the  de- 
fendants in  error,  we  are  now  called  upon  to 
review  that  decision,  and  pronounce  judgment 
in  the  last  resort.  I  have  considered  attentively 
the  reasons  assigned  by  the  plaintiff  in  error 
for  reversing  the  judgment  of  the  Supreme 
Court,  and  feel  peculiar  satisfaction,  that  in 
a  cause  somewhat  important,  as  it  respects  the 
amount  in  controversy,  but  much  more  so  as 
it  respects  a  great  principle  in  the  law  of  in- 
surance, I  have  no  doubts  in  my  mind  in  decid- 
ing on  the  question  before  us. 

The  plaintiffs  in  error  contend, 

1.  That  the  defendants  in  error  have  no 
property  in  the  wines  and  brandies  shipped  to 
New  York. 

2.  Because,  after  condemnation  of  the  goods 
insured,  the  property  became  changed,  and  it 
was  competent  for  the  assured  to  purchase  the 
same  fairly  and  without  fraud. 

*8.  Because  Grevigne  &  Co.  pur-  [*6OO 
chased  fairly  with  their  own  funds,  and  at 
their  own  risk,  or  at  the  risk  of  the  plaintiffs, 
in  error  ;  and  in  case  of  loss  in  the  bargain, 
neither  Grevigne  &  Co.  nor  the  plaintiffs  in 
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error  could  ever  have  claimed  any  compen- 
sation from  the  insurers  for  such  loss. 

I  will  briefly  examine  these  positions,  though 
not  in  the  preceding  order,  inasmuch  as  the 
derision  of  the  first  point  will  depend  very 
much  on  the  opinion  formed  on  the  other 
two. 

The  plaintiffs  in  error  abandoned  as  soon  as 
intelligence  was  received  of  the  capture.  The 
defendants  in  error  accepted,  and  on  the  5th 
day  of  October,  1799,  paid  as  for  a  total  loss. 
These  being  facts  admitted  by  the  special  ver- 
dict, it  I  ecomes  material  to  consider  what  con- 
sequences result  from  them,  and  what  rights 
were  thereby  acquired  by  the  insurers. 

On  accepting  the  abandonment  and  payment 
to  the  insured,  the  nature  of  the  contract,  as 
well  as  the  settled  law  on  this  subject,  put  the 
insurer  in  the  place  of  the  insured,  and  all  acts 
done  by  the  agents  of  the  latter,  in  relation  to 
the  property  abandoned,  inured  to  the  benefit 
of  the  former.  A  contrary  doctrine  would 
change  the  policy  from  a  contract  of  mere  in- 
demnity, and  would  permit  the  insured  to 
speculate  in  the  purchase  of  the  property 
abandoned.  This  practice  the  law  has,  in  my 
opinion,  wisely  prohibited.  The  rule  is  calcu- 
lated to  prevent  fraud,  and  materially  to  pro- 
mote the  interests  of  commerce,  for  the  benefit 
of  which  insurance  was  originally  introduced. 
To  apply  this  principle  to  the  case  under  con- 
sideration, I  consider  that  after  the  abandon- 
ment the  master,  as  well  as  Grevigne  &  Co., 
became  the  agents  of  the  insurers  ;  although, 
at  the  time  of  the  purchase  of  the  vessel  and 
cargo  at  Malaga,  and  the  subsequent  invest- 
ment of  the  proceeds  in  brandy  and  wines, 
they  probably  supposed  that  they  were  acting 
solely  for  the  assured.  Whatever  might  have 
been  their  impressions  cannot  be  material,  as 
0 1O*1  they  *cannot  vary  the  law  on  this  ques- 
tion. They  had  no  knowledge  of  the  abandon- 
ment, and  therefore  purchased  for  the  benefit 
of  the  plaintiffs  in  error,  and  whomsoever  else 
it  might  concern.  The  assurer,  being  substi- 
tuted by  law  in  the  place  of  the  assured,  was 
entitled,  at  his  election,  to  the  benefit  of  the 
contract  made  by  Grevigne  &  Co.  with  the  ad- 
vice and  consent  of  the  master.  But  it  is  said, 
however  correct  this  may  be  as  a  general  prin- 
ciple in  the  law  of  insurance,  it  cannot  operate 
after  a  capture  and  condemnation  ;  for  in  that 
case  the  property  is  changed,  and  a  purchase 
made  by  the  assured  shall  accrue  to  his  benefit, 
because  he  is  liable  to  all  risk,  and  if  a  loss 
happens,  or  the  speculation  turns  out  unfavor- 
ably, it  must  be  be  borne  by  him. 

Now,  though  it  be  admittted  that,  after  con- 
demnation, the  property  becomes  completely 
changed,  and  that  a  purchase  made  by  a 
stranger  would  give  him  a  good  title  against 
all  the  world,  yet  I  do  not  perceive  that  this 
will  aid  the  plaintiffs  in  error ;  for  the  ground 
of  recovery  against  them  is,  thut  this  purchase 
was  made,  not  by  a  stranger,  but  by  persons 
standing  in  the  relation  of  agents  to  the  as- 
sured, and  for  their  benefit,  as  was  believed  at 
the  time.  If,  then,  the  defendants  in  error, 
after  abandonment  and  payment,  acquired  all 
the  rights  incident  to  the  property  which  the 
assured  once  had,  it  clearly  follows  that  they 
had  an  absolute  property  in  the  cargo  from 
the  time  Grevigne  &  Co.  purchased.  The  sub- 


sequent investment  of  a  part  of  the  proceeds 
in  brandy  and  wine,  by  the  same  agents,  and 
with  a  view  to  benefit  the  assured,  was  a  con- 
tinuation of  the  agency,  and  vested  the  prop- 
erty in  the  assurers  at  their  election. 

I  do  not  find  that  any  of  the  cases  contro- 
vert this  doctrine,  or  establish  a  principle  that 
after  condemnation  the  assured  or  his  agents 
may  purchase,  for  their  own  benefit,  the  prop- 
perty  condemned,  and  that  such  purchase  is 
considered  on  the  same  footing  as  if  made  by  a 
stranger. 

"The  case  of  M' Masters  v.  Shoolbred  [*611 
(1  Esp.,  Rep.,  237)  is,  in  my  mind,  an  author- 
ity governing  the  present  question.  Until  that 
be  shaken  by  different  decisions,  the  law  may 
be  considered  as  well  settled.  From  this  view 
of  the  subject,  it  is  not  material  to  examine 
the  efficacy  of  a  condemnation  by  the  French 
consulate  at  Malaga,  whether  the  vessel  and 
cargo  were  sold  under  the  authority  of  the 
court,  or  whether  anything  was  done  by  the 
captors  which  could  be  deemed  a  disafflrm- 
ance  of  the  condemnation. 

If  it  be  granted  that  Grevigne  &  Co.  pur- 
chased at  their  own  risk,  or  at  the  risk  of  tl>e 
plaintiffs  in  errors,  and  in  case  of  loss  in  the 
bargain,  neither  could  have  ever  claimed  any 
compensation  from  the  insurers  for  such  loss  ; 
this,  in  my  opinion,  is  not  material.  It  is  ir- 
relevant to  the  question  under  consideration, 
which  depends  on  certain  principles,  defining 
the  rights  of  the  insured,  in  a  case  circum- 
stanced like  the  present,  adopted  with  a  view 
to  prevent  an  insurance  from  becoming  any- 
thing more  than  a  contract  of  indemnity,  and 
to  guard  against  frauds  which  would  be  dif- 
ficult to  detect,  if  a  different  rule  were  estab- 
lished. 

There  is  not,  in  my  mind,  any  hardship  in 
this  rule.  The  master  or  agents  are  presumed 
to  know  the  law,  and  must  be  sensible  that  no 
obligation  is  imposed  on  them  to  interfere  or 
purchase  the  vessel  or  cargo.  It  is  absolutely 
at  their  election  to  do  so,  and,  consequently, 
they  need  not  run  any  risk.  It  is  not  prob- 
able they  would  ever  be  disposed  to  embark 
in  a  doubtful  speculation.  Their  conduct  in 
this  respect  will  ever  be  regulated  by  extreme 
prudence  and  caution.  If  a  certain  prospect 
of  gain  by  purchase  present  itself,  the  master, 
or  agent,  acting  with  good  faith,  will  avail 
himself  of  the  advantage,  believing  that  the 
insurer  will  ratify  the  contract,  and  if  he  does 
not,  no  loss  will  be  sustained,  for  he  is  certain 
that  the  goods  or  vessel  will  yield  a  clear  prof- 
it. Grevigne  &  Co.,  as  well  as  the  master, 
were  satisfied  of  this  when  they  purchased. 
*The  price  given  for  the  vessel  and  [*612 
cargo  at  Malaga  was  $15,565,  and  the  net  pro- 
ceeds of  the  cargo,  at  the  same  market,  were 
$30,174.33.  The  agent,  therefore,  would  just- 
ly have  been  exposed  to  censure,  if,  in  so 
plain  a  case,  he  had  not  interfered  to  alleviate 
the  loss  of  those  concerned. 

I  subscribe  to  the  correctness  of  the  rule  that 
the  insurers  ought  to  decide,  immediately  after 
notice,  whether  they  will  avail  themselves  of 
the  purchase  made  by  the  agent.  I  presume 
they  did  so  in  this  case.  It  is  admitted  that 
there  was  a  demand  made  on  the  plaintiffs  in 
error  for  the  brandy  and  wines,  and  a  refusal 
to  deliver  on  their  part ;  and  the  special  ver- 
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diet  states  that  they  were  sold  in  New  York, 
and  netted  $3,611.37.  The  vessel  and  cargo 
arrived  at  New  York,  in  October,  1799  ;  the 
demand  and  refusal  must  have  been  shortly 
after ;  for  it  is  stated  that  the  action  of  trover 
was  commenced  in  the  Supreme  Court  in  the 
Term  of  January,  1800.  These  premises  will 
warrant  the  conclusion,  that  the  insurer  made 
his  election  promptly  after  notice  of  the  re- 
purchase, particularly  as  no  proof  was  ad- 
duced by  the  assured  to  fix  the  time  with  cer- 
tainty. 

But  it  is  contended  by  the  counsel  for  the 
plaintiffs  in  error,  that  in  trover  the  plaintiff 
must  have  an  absolute  property  in  the  chat- 
tels attempted  to  be  recovered,  and  having 
failed  in  making  out  this,  the  defendants  in 
error  were  not  entitled  to  recover.  That  a 
general  or  special  property  is  necessary,  will 
not  be  denied  ;  and  if  the  reasoning  on  this 
case  be  correct,  it  follows, 

1 .  That  the  master  and  Grevigne  &    Co. 
were,  by  law,  agents  for  the  insurer,  in  the  re- 
purchase of  the  vessel  and  cargo,  notwithstand- 
ing the  condemnation. 

2.  That,  being  such  agents,  in  judgment  of 
law,  they  made  the  purchase  for  the  benefit  of 
the  insurer. 

3.  That  the  proceeds  of  the  cargo,  or  a  part 
of  them,  having  been  invested  by  the  same 
agents  in  the  wines  and  brandy,  for  the  bene- 
613*]  fit  of  the  concerned,  who,  *by  law, 
are  the  defendants  in  error  ;  and  the  defend- 
ants in  error  having  elected  to  ratify  the  con- 
tract, they,  from  that  moment,  had  an  absolute 
property  in  the  goods,  and,  consequently,  could 
maintain  trover. 

The  sale  of  the  wines  and  brandy  was  a  con- 
version ;  and  on  proof  of  the  preceding  facts, 
the  insurers  were  entitled  to  a  verdict.  I  do 
not  perceive  any  difficulty,  in  this  form  of  ac- 
tion, of  allowing  a  defendant,  in  mitigation  of 
damages,  any  charges  necessarily  incurred  re- 
specting the  property  for  the  recovery  of  which 
an  action  of  trover  is  instituted.  It  is,  there- 
fore, immaterial  to  say,  that  no  set-off  is  ad- 
missible, when  the  same  object  is  obtained 
under  the  plea  of  not  guilty. 

From  this  examination  of  the  cause,  I  am 
of  opinion  that  the  plaintiffs  in  the  court  below 
were  entitled  to  recover,  in  the  present  form  of 
action  ;  and  consequently,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

CLINTON,  Senator  ;  after  stating  the  facts  in 
the  case.  More  importance  appears  to  have 
attached  to  this  cause  than  can  arise  from  any 
intrinsic  difficulties  attending  it.  The  effects 
of  an  abandonment  and  acceptance,  in  ordinary 
cases,  are  not  denied.  The  property  aban- 
doned is  transferred  to  the  insurer,  and  is  as 
completely  vested  in  him  as  if  it  had  been  the 
subject  of  a  bill  of  sale.  All  the  benefits, 
therefore,  derived,  or  derivable  from  this  ac- 
quisition, must  inure  to  him.  The  insured 
cedes  to  him  all  his  right,  title  and  interest  in 
the  subject  insured,  or  in  what  may  be  saved 
out  of  it.  In  regard  to  the  insurer,  the  aban- 
donment has  a  retroactive  effect,  and  he  is  con- 
sidered as  having  been  proprietor  of  the  thing 
insured,  from  the  commencement  of  the  voy- 
age. Though  it  generally  happens  that  in- 
surers are  losers  by  accepting  the  abandon- 
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ment,  yet  extraordinary  events  do  sometimes 
occur,  by  which  they  are  not  only  completely 
indemnified  for  the  amount  they  have  paid, 
but  gain  a  profit ;  as  in  case  of  the  safe  arrival 
of  a  ship  after  an  abandonment  for  a  total  loss. 
So  in  case  of  a  capture,  the  insured,  after  an 
abandonment,  if  the  vessel  be  *released,  [*O  1 4 
or  recover  her  liberty,  will  have  all  the  bene- 
fit of  the  adventure. 

The  case  before  the  court  is  of  this  descrip- 
tion. The  cargo  is  abandoned  on  account  of 
the  capture,  and  the  insurers  pay  the  full 
amount  insured.  The  cargo  is  purchased  by 
an  agent,  or  correspondent,  from  the  captors, 
and  sold,  and  after  deducting  the  money  ad- 
vanced, the  residue  of  the  proceeds  are  in- 
vested in  other  goods,  and  remitted  to  New 
York,  to  the  supposed  owners.  It  is  said  that 
there  are  circumstances  in  this  case  which  dis- 
tinguish it  from  the  effects  of  an  ordinary 
abandonment.  It  is  alleged  that  there  had  been 
a  condemnation  of  the  property,  and  that  the 
insured,  as  well  as  any  other  person,  had  a 
right  to  purchase  on  their  own  account.  But 
the  whole  transaction  clearly  shows  that  the 
purchase  was  made  for  the  assured,  without 
any  knowledge  of  the  insurance  or  abandon- 
ment. Grevigne  &  Co.  acted  as  the  agents  of 
the  owners.  They  purchased  the  cargo  at  a 
low  price,  and  sold  it  at  high  one.  To  induce 
the  captors  to  sell  at  a  low  rate,  the  right  of  ap- 
peal was  surrendered  by  the  compromise.  The 
right  of  appeal  belonged  to  the  insurers,  after 
abandonment,  and  they  ought  not  to  be  de- 
prived of  it,  without  receiving  the  benefits 
which  may  have  resulted  from  the  sacrifice. 

The  legality  of  the  consular  tribunal  at 
Malaga  may  well  be  doubted.  (See  WJieelright 
v.  Depeyster,  ante,  p.  471.)  The  sale  in  this 
case  was  not  made  by  the  order  of  any  court. 
It  was  a  private  bargain  with  the  captors,  who 
thought  it,  under  all  circumstances,  an  advan- 
tageous compromise  for  them.  If  the  doc- 
trine contended  for  on  the  part  of  the  plaint- 
iffs in  error  were  to  prevail,  a  wide  door  would 
be  open  for  fraud.  If  the  assured  be  at  lib- 
erty to  devest  himself  of  the  trust  he  holds  for 
the  insurer,  in  case  of  any  accident  happening 
to  the  property  insured  ;  if  the  master  can  dis- 
embarrass himself  of  his  implied  agency  for 
the  persons  concerned,  and  if  the  consignee 
may  renounce  his  express  agency  for  the  as- 
sured, and  either  of  them  may  enter  the  mar- 
ket and  purchase  the  property  for  his  own 
benefit,  it  must  be  attended  with  great  injury 
to  the  rights  of  the  principal.  If  a  condemna- 
tion so  changes  the  property  as  *toput  [*615 
an  end  to  the  obligations  of  trustees  and 
agents,  we  have  only  to  suppose  the  property 
uninsured,  in  order  duly  to  estimate  the  per- 
nicious consequences  of  such  a  doctrine.  The 
captors  will  be  induced  to  sell  low,  and  the 
agent,  upon  whom  the  owner  relies  for  the 
protection  of  his  interests,  will  be  tempted  to 
speculate,  and  to  turn  the  loss  of  his  principal 
to  his  own  advantage.  Considering,  then,  the 
insured,  after  an  abandonment,  as  a  trustee 
for  the  insurer,  he  is  to  be  governed  by  the 
salutary  principle  that  forbids  a  trustee  from 
becoming  a  purchaser  for  his  own  benefit.  If 
the  insurer  be  substituted  in  the  place  of  the 
original  owner,  the  agents  of  the  latter  be- 
come thereby  the  agents  of  the  former.  It  is 
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objected  tlnit  it  is  hard  and  inconvenient  that 
the  iiiMiivr-  should  not  sustain  a  loss,  an -in- 
from  MIC!I  :i  purchase  and  >ale,  and  yet  sliould 
be  allowed  to  receive  the  .uain  if  it  turned  out 
profituMe.  Hut  tlie  negotiation  in  thisca.se  is 
either  the  result  of  the  implied  agency  of  the 
master  of  the  ship,  or  of  the  express  agency 
given  to  him  and  Grevigne  &  Co.  If  it  pro 
Deeded  from  the  former,  then  both  the  insured 
and  insurer  are  bound  by  the  acts  of  the  mas- 
ter, who,  from  the  nature  of  his  office,  is  au- 
thori/ed  to  do  whatever  he  shall  deem  most 
conducive  to  the  interests  of  all  concerned  ;  if 
from  the  latter,  then  neither  the  insured  nor 
insurer  are  bound  by  the  acts  of  the  agents. 
They  acted  at  their  peril;  and  the  principal 
may  alHrm  or  disaffirm  their  acts,  at  his  pleas- 
ure. If  the  speculation  be  beneficial,  there  is 
no  doubt  that  the  principal  will  ratify  it.  If 
it  be  disadvantageous,  he  must  bear  the  loss 
occasioned  by  his  negligence  or  misconduct. 
It  is  not  probable  that  an  agent  will  act,  bftna 
Me.  against  the  interest  of  his  employers  ;  and 
if  he  acts  with  good  faith,  it  can  rarely  hap- 
pen that  his  conduct  will  not  be  approved. 

If  these  principles  be  just,  the  objection  to 
the  form  of  action  is  of  no  avail ;  for,  by  the 
abandonment,  all  the  property  and  its  inci- 
dents were  transferred  to  the  insurers.  It  re- 
mained vested  in  them,  until  they  made  their 
election  to  disaffirm  the  purchase,  and  subse- 
CJ1O*]  quent  investment.  For  these  *reasons, 
I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

The  majority  of  the  court  being  of  the  same 
opinion,  it  was,  thereupon,  ordered  and  ad- 
judged that  the  judgment  given  in  the  Su- 
preme Court  be  affirmed,  with  double  costs, 
and  damages,  and  that  the  record  be  remitted, 
<fcc. 

Judgment  of  affirmance. 

Affirming— 2  Cai.,  280. 

Cited  in— 7  Johns.,  417 ;  10  Johns.,  179 ;  12  Johns., 
138 ;  103  Mass.,  225,  226. 


THE    NEW   YORK    INSURANCE    COM- 
PANY, Plaintiffs  in  Error, 

v. 

WILLIAM  I.  ROBINSON,  Defendant  in  Er- 
ror. 

^farine  Insurance — Commissions  for  Sale  of 
Cargo — Driven  into  Another  Port — Cargo 
Sold  by  Merchants — Abandonment. 

The  owners  of  a  ship  and  cargo  agreed  with  R., 
who  was  to  go  as  supercarKO,  on  a  voyage  out  and 
home,  to  pay  him  a  gross  sum  out  of  the  proceeds 
of  the  return  cargo,  or  to  give  him  goods  out  of  it 
to  the  amount,  nt  his  election,  and  in  consideration 
of  which  K.  and  his  partner  engaged  to  sell  the  re- 
turn cargo,  frecot  commissions.  On  her  homeward 
voyage  from  Batavia  to  New  York,  the  vessel  was 
compelled,  by  stress  of  weather,  to  put  into  si. 
Kitt  s,  where  the  cargo  was  sold  from  necessity,  by 
merchants  there,  on  commission  ;  part  of  the  pro- 
ceeds were  vested  in  other  articles,  the  produce  of 
the  island,  and  brought  to  New  York.  K.  having 
effected  a  policy  of  insurance  on  his  commissions  as 
Stipulated  in  his  contract  with  the  owners,  on  their 
ref usal  to  pay  him,  he  abandoned  as  for  a  total  loss, 
and  brought  his  action  against  the  insurers  to  re- 
cover the  amount ;  and  it  was  held  that  as  the  return 


cargo  did  not  arrive  at  New  York,  K.  lost  his  com- 
missions, and  was,  therefore,  entitled  to  recover 
tli<>  amount  of  the  insurers.  - 

THE  defendant  in  error  brought  an  action 
against  the  plaintiffs  in  error,  in  the  Su- 
preme Court,  on  two  policies  of  insurance. 
The  policies  were  open,  and  the  insurance 
was  declared  to  be  "  upon  the  interest  of  Will- 
iam I.  Robinson,  being  the  allowance  made 
with  him  as  supercargo-,  as  per  agreement 
with  the  owners  of  the  ship  Mary." 

On  the  trial  of  the  cause,  the  jury  found  a 
special  verdict,  which  contained  the  following 
facts.  The  plaintiff,  being  part  owner  of  the 
ship  Mary,  and  her  cargo,  contracted  with  the 
other  owners,  to  go  in  the  ship,  on  her  voy- 
age to  the  East  Indies,  as  supercargo,  on  the 
terms  specified  in  the  following  agreement  : 
"We,  the  subscribers,  owners  of  the  ship 
Mary,  having  engaged  William  I.  Robinson 
as  supercargo,  on  her  intended  voyage  from 
hence  to  Batavia,  and  possibly  to  Canton,  have 
agreed,  in  consideration  of  his  undertaking 
and  executing  the  duties  of  that  trust,  to  pay 
him  $10,000  out  of  the  proceeds  of  any  cargo 
the  ship  may  bring  from  Batavia,  *or  [*617 
to  deliver  him  part  of  such  cargo,  to  that 
amount,  at  the  current  market  price,  on  his 
arrival  here,  at  his  option.  But  if  the  ship 
should  proceed  to  Canton,  and  the  letter  of 
credit  with  which  she  will  be  furnished  should 
be  availing,  we,  in  that  case,  agree  to  pay  him 
$12,500,  as  above,  otherwise,  he  is  to  receive 
no  more  than  $10,000,  the  same  as  if  the  voyage 
out  had  terminated  at  Batavia.  Signed  by  the 
owners  of  the  ship,  and  by  W.  I.  and  Sylvester 
Robinson."  In  consequence  of  this  contract, 
W.  I.  Robinson  and  Sylvester  Robinson  en- 
tered into  the  following  agreement  with  the 
owners  :  "  We  agree,  in  consideration  of  the 
sum  to  be  paid  William  I.  Robinson,  as  herein 
specified,  to  take  upon  ourselves  the  trouble 
and  management  of  the  sale  of  the  return  cargo 
from  Batavia  or  Canton,  free  of  commission, 
subject  to  the  directions  of  a  majority  of  the 
owners  of  the  ship  Mary." 

The  vessel  proceeded  on  her  voyage,  and  ar- 
rived safe  at  Batavia,  where,  having  sold  the 
outward  cargo,  and  taken  on  board  a  return 
cargo,  she  set  sail  from  that  place,  on  her  voy- 
age to  New  York.  During  her  voyage  home, 
she  met  with  such  severe  weather  as  induced 
the  master,  after  a  consultation  with  the  crew, 
to  put  into  St.  Christopher,  where  she  arrived 
in  a  disabled  state.  It  became  necessary  to 
have  the  ship  surveyed  ;  and  on  a  joint  appli- 
cation of  the  master  and  supercargo,  the  Court 
of  Admiralty  in  that  island  ordered  her  to  be 
surveyed  and  unladen  ;  after  which  .she  was 
again  ordered  to  be  surveyed.  Upon  the  sec- 
ond survey,  the  surveyors  reported  "that  hav- 
ing accurately  and  carefully  examined  the 
said  ship,  and  considered  of  the  repairs  nec- 
essary, they  do  certify,  and  declare,  upon 
their  oaths,  that  they  are  unanimously  of 
opinion,  according  to  the  best  of  their  skill 
and  judgment,  that  the  said  ship  cannot  be  re- 
paired for  the  full  value  of  her  when  repaired, 
and  that  she  is  in  such  a  state  and  condition, 
without  particularizing  the  several  damages 
*she  has  received  in  her  hull,  as  well  [*618 
as  rigging,  that  it  would  be  dangerous  and 
unsafe  to  reload  the  cargo,  and  proceed  with 

JOHNB.  REP.,  1. 


1806 


TIIK  NEW  YORK  INS.  Co.  v.  ROBINSON. 


618 


her  on  the  voyage,  and  to  repair  her  would 
be  highly  detrimental  to  the  interests  of  the 
owners  or  underwriters  on  the  said  ship  and 
cargo." 

Upon  this  report  the  master  and  supercargo 
applied  for  leave  to  sell  thecargo,  which  was 
sold  by  merchants,  on  commissions.  By  the 
existing  laws  of  the  island,  the  cargo  could 
not  have  been  shipped  from  thence  in  any 
other  vessel.  The  defendant  in  error  bought 
in  the  vessel,  for  account  of  the  owners,  and 
in  the  following  spring  invested  part  of  the 
proceeds  of  the  cargo  in  rum  and  molasses, 
which,  being  a  light,  buoyant  cargo,  she  was 
able  to  bring  it  to  New  York,  after  undergo- 
ing some  trivial  repairs,  though  she  could  not 
have  been  rendered  adequate  to  bringing  on 
her  original  cargo,  unless  at  un  expense  of 
more  than  her  value. 

An  abandonment  was  duly  made  by  the  de- 
fendants in  error,  and  an  action  brought  thereon 
to  recover  for  a  total  loss.  On  the  argument 
of  the  cause,  on  the  special  verdict,  the  court ! 
below  gave  judgment  for  the  plaintiff  below 
for  a  total  loss  ;  to  reverse  which  the  present 
writ  of  error  was  brought. 

The  reasons  of  that  judgment  may  be  seen 
in  2  Caines,  360,  and  361,  in  which  Mr.  Justice 
Tompkins  delivered  the  unanimous  opinion  of 
the  court. 

Mr.  Hoffman,  for  the  plaintiffs  in  error.  The 
only  inquiry  in  this  case  is,  whether  the  own- 
ers of  the  vessel  and  cargo,  or  the  plaintiffs  in 
error,  are  bound  to  pay  the  defendant  in  error, 
for  it  cannot  be  denied  that  he  has  faithfully 
performed  all  the  duties  of  a  supercargo.  Un- 
less, therefore,  he  has,  by  some  express  agree- 
ment, made  his  reward  to  depend  on  the  return 
of  a  particular  cargo  to  New  York,  he  is  fairly 
entitled  to  the  stipulated  compensation  from 
his  employers.  If  the  owners  are  liable,  the 
insurers  are  not.  Are  there  any  words  in  the 
agreement  which  import  a  precedent  condition 
which  is  to  be  strictly  performed  ?  He  is  to 
6 1 9*]  be  paid  *out  of  any  cargo  to  be  brought 
from  Batavia.  It  is  not  said  that  it  must  be 
brought  to  New  York.  If  the  words  of  the 
contract  do  not  clearly  imply  a  condition  pre- 
cedent, the  court  will  not  give  it  such  a  con- 
struction. Further,  he  is  to  have  a  part  of  the 
cargo  here,  at  his  option.  This  option  was 
created  for  his  benefit,  and  ought  not  to  be 
taken  to  his  prejudice,  or  so  as  to  destroy  the 
rights  vested  in  him  by  the  other  part  of  the 
contract. 

Where  a  sum  of  money  is  to  be  paid,  or  a 
service  to  be  performed,  at  a  certain  time,  or 
at  a  particular  place,  these  circumstances  do 
not  import  conditions  requiring  a  strict  per- 
formance, but  are  modal  only.  (1  Powell  on 
Contracts,  267,  268.)  Having  performed  all 
the  duties  required  of  a  supercargo  (Beawes' 
Lex  Mer.,  48),  the  defendant  in  error  became 
entitled  to  his  commissions.  The  proceeds  of 
the  cargo  sold  at  St.  Christopher  were  invested 
in  other  goods,  which  arrived  at  New  York, 
and  were  sold  by  the  owners.  Suppose  the 
cargo,  after  its  arrival  at  New  York,  had  been 
destroyed  by  fire ;  would  the  owners  be  al- 
lowed to  say,  we  have  been  deprived  of  the 
proceeds,  and,  therefore,  we  are  not  bound  to 
pay  the  commissions  ?  This  case  ought  to  be 
considered  as  if  the  defendant  in  error  was 
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now  claiming  of  the  owners  the  sum  agreed 
to  be  paid  to  him  as  supercargo  ;  for  if  he 
cannot  recover  of  the  owners,  he  must  of  the 
insurers. 

Mr.  Raddiff,  for  the  defendant  in  error.  The 
matter  in  controversy  lies  within  a  very  narrow 
compass.  It  depends  on  the  fair  construction 
of  the  contract.  To  understand  the  agreement, 
it  is  necessary  to  take  into  view  the  situation 
of  the  parties  at  the  time  it  was  made.  The 
owners  of  the  Mary  and  her  cargo,  finding  it 
necessary  to  employ  a  supercargo,  at  a  great 
expense,  and  being  unable  to  insure  beyond 
the  value  of  the  cargo,  made  their  calculations 
as  to  the  final  result  of  an  important  and  haz- 
ardous voyage,  and  determined  that  the  pay- 
ment of  the  commissions  should  depend  upon 
its  ultimate  success.  Such  stipulations  are  not 
uncommon  among  merchants,  where  much 
property  is  put  at  risk,  on  a  distant  and  pre- 
carious *adventure.  The  written  con-  [*62O 
tract  sufficiently  manifests  this  intention,  and 
the  supplementary  agreement  as  to  the  sale  of 
the  return  cargo,  without  commissions,  con- 
firms this  idea.  The  policy  of  insurance,  also, 
is  not  in  the  usual  form,  on  commissions  gen- 
erally ;  but  it  is  made  on  the  precise  and  spe- 
cific contract  in  question.  It  is  an  entire  com- 
pensation for  an  entire  service.  There  can  be 
no  division,  or  pro  rata  compensation.  The 
plaintiff  must  have  the  whole,  or  nothing. 
The  insurers  must  have  so  understood  the 
contract.  The  insurance  was  not  for  the 
faithful  performance  of  the  duties  of  a  super- 
cargo ;  but  that,  if  he  did  perform  those  duties 
in  the  manner  stipulated,  he  should  be  paid 
the  sum  agreed  upon.  The  insurance  is  against 
all  the  risks  and  perils  of  the  sea,  which  might 
prevent  the  safe  arrival  of  the  cargo.  There 
can  be  no  rational  doubt,  then,  that  the  arrival 
of  the  cargo  at  New  York  was  to  precede  the 
payment.  It  was  a  precedent  condition,  and 
strictly  to  be  fulfilled.  The  option  given  to 
the  defendant  in  error  could  not  be  exercised, 
unless  the  goods  arrived  at  New  York.  This 
c  mfirms  the  construction  contended  for,  that 
the  payment  was  to  depend  on  the  arrival  of 
the  proceeds  here. 

The  insurance  is  for  an  entire  premium  out 
and  home.  But  why  insure  the  homeward 
voyage  if  the  defendant  in  error  was  entitled 
to  his  compensation  after  the  performance  of 
his  duties  at  Batavia  ?  This  argument  is  con- 
clusive that  the  voyage  home,  or  the  safe  arri- 
val of  the  cargo  here,  was  the  object  of  the 
parties. 

But  it  is  said  that  time  and  place  are  not  of 
the  essence  of  the  contract,  but  modal  only. 
The  observation  of  Powell,  however,  is  not  to 
be  understood  to  that  extent.  He  means  no 
more  than  that,  where  there  is  an  antecedent 
debt,  or  where  the  debt  is  created  by  the  con- 
tract itself,  in  which  the  place  is  appointed, 
the  place  of  payment  is  mere  circumstance. 
(Styles,  416,  Pinchard  v.  Fowke,  1  Stra.,  612, 
The  Dutch  East  India  Company  v.  Van  Moses.) 
But  where  the  debt  arises  from  services  to  be 
performed  at  a  particular  place,  there  the 
*place  is  of  the  essence  of  the  con-  [*O21 
tract.  It  creates  a  condition  precedent,  and 
is  to  be  strictly  performed. 

The  case  or  a  supposed  loss  by  fire,  subse- 
quent to  the  arrival  here,  cannot  apply.  The 
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question  depends  on  general  principles,  and 
on  the  fair  construction  of  the  agreement  made 
between  the  parties. 

\fr.  Hariton,  in  reply.  This  cause  is  to  be 
considered  as  if  it  were  an  action  brought  by 
the  defendant  in  error  against  the  owners. 
The  contract  ought  to  have  a  fair  and  liberal 
construction,  so  as  to  be  carried  into  effect  ac- 
cording to  the  intent  of  the  parties.  It  is  said 
that  the  owners  could  not  insure  the  commis- 
sions they  were  to  pay  to  the  supercargo,  and 
therefore  made  them  depend  on  the  safe  arri- 
val of  the  proceeds  here.  But  they  insured 
the  profits,  and  being  thus  secure  of  all  the 
advantages  of  the  speculation,  they  could  well 
afford  to  pay  the  commissions.  Considering 
the  nature  and  extent  of  the  voyage,  the  sum 
agreed  to  be  paid  to  the  defendant  in  error 
was  not  an  extraordinary  compensation. 

It  is  not  pretended  that  if  the  cargo  perished 
altogether  the  defendant  in  error  was  to  be 
paid.  The  plain  and  fair  understanding  of 
the  contract  is,  that  if  the  proceeds  of  the 
cargo  came  into  the  hands  of  the  owners,  they 
were  to  pay  the  commissions.  This  is  the 
only  just  and  liberal  construction  to  be  given 
to  the  agreement,  without  adhering  to  the  strict 
words.  Suppose  the  ship  had  been  cast  away 
at  Sandy  Hook,  and  all  the  goods  saved  and 
sold  in  New  Jersey,  or  brought  up  to  New 
York  in  lighters,  and  the  proceeds  received 
by  the  owners,  would  not  the  defendant  in  er- 
ror have  been  entitled  to  his  commissions  ? 
Might  he  not  say,  I  sold  your  cargo  in  Bata- 
via,  I  procured  and  put  on  board  the  return 
cargo,  and  have  performed  all  the  duties  that 
were  required  of  me  ;  the  proceeds  have  come 
into  your  hands,  and  I  am,  therefore,  entitled 
to  my  reward  ?  The  loss  was  a  technical  total 
loss.  The  property  might  as  well  be  sold  at 
St.  Kitt's  as  at  New  York  ;  the  owners  ought 
622*]  not,  therefore,  to  get  rid  *of  their  con- 
tract, and  throw  the  loss  of  commissions  on  the 
insurers.  The  supplementary  agreement  about 
the  sale  of  the  return  cargo  cannot  affect  the 
other  contract,  which  is  wholly  independent. 
If,  then,  on  a  fair  construction  of  the  contract, 
the  defendant  in  error  be  justly  entitled  to  re- 
ceive his  commissions  from  the  owners,  the  in- 
surers cannot  be  liable,  and  the  judgment  of 
the  Supreme  Court  ought  to  be  reversed. 

THE  CUANCELLOK.  The  legal  construction 
of  the  contract,  on  which  the  existence  of  the 
interest  insured  depended,  presents  the  only 
point  in  contest  between  the  parties.  It  is, 
therefore,  incumbent  on  the  court,  in  the  first 
instance,  to  discover  its  intent. 

Matters  extrinsic  cannot  be  mixed  in  the  ex- 
position of  written  contracts,  if  the  intent  can 
be  satisfactorily  extracted  from  the  terms  in 
which  they  are  conceived  ;  unless  mistake,  or 
imposition,  have  distorted  the  meaning  of  the 
parties,  which  is  not  pretended  in  this  case. 
It  is  not  imposed  as  a  duty  on  this  court  to 
supply  omissions,  which  the  inadvertence  of 
the  contractors  has  suffered  to  pass  without 
attention,  on  conjectural  grounds. 

The  contract  in  question  is  admitted  to  have 
been  made  at  New  York.  The  compensation 
to  the  defendant  in  error  is  expressly  said  to 
be  made  in  consideration  of  his  undertaking 
and  executing  the  duties  of  the  trust  of  super- 
cargo. The  execution  of  that  trust,  which 
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consisted  in  selling  the  outward  bound,  and 
purchasing  and  loading  the  homeward  bound 
cargo,  was,  in  its  locality,  confined  to  Batavia  ; 
ana  those  duties,  it  is  found  by  the  jury,  were 
faithfully  performed.  Though  this  contract 
and  the  policy  were  made  about  the  same  time, 
the  former  being  dated  the  21st,  and  the  latter 
the  27th  of  February,  1798,  and  the  policy,  in 
express  terms,  attached  to  the  interest  of  the 
defendants  in  error,  derived  under  the  con- 
tract, no  legal  intendment  arises  from  those 
circximstances  that  the  plaintiffs  in  error  were 
privy  to  the  ulterior  views  of  the  parties  to  it. 
They  had  nothing  but  the  written  contract, 
which  was  communicated  to  them,  on  which 
to  estimate  the  risks  they  were  to  incur  :  and 
the  same  Construction  which  it  was  [*623 
susceptible  of  at  the  moment  of  its  consumma- 
tion, must  still  be  attached  to  it ;  for  there  is 
no  common  act  of  the  original  parties  to  the 
contract  disclosed  which  has  varied  its  effects ; 
and  after  it  was  made,  it  depended  exclusively 
on  the  defendant  in  error,  whether  he  would 
run  his  own  risk,  or  protect  himself  against  it 
by  opening  a  policy. 

In  no  part  of  the  contract  is  the  port  of 
delivery  expressly  mentioned  ;  and  it  is  not 
even  designated  by  necessary  implication,  un- 
less the  election  secured  to  the  defendant  in 
error  to  receive  his  compensation,  on  his 
arrival  at  New  York,  at  the  current  market 
price,  and  which  is  limited  to  his  arrival,  per- 
sonally, at  New  York,  and  not  to  the  arrival 
of  the  cargo,  will  establish  that  implication. 
If  the  word  "bring,"  is  taken  in  its  usual 
acceptation,  it  refers  merely  to  Batavia. 
There  are  no  words  connecting  with  it  a  pro- 
gression to  a  particular  port.  It  is  the  cargo 
brought  from  Batavia,  in  the  ship  Mary,  the 
proceeds  of  which  were  to  furnish  the  fund 
from  which  the  defendant  in  error  was  to  be 
compensated  ;  but  the  port  to  which  it  was  to 
be  brought  is  omitted. 

That  the  ship  was  destined  to  return  to  New 
York,  and,  probably,  with  the  cargo  purchased 
at  Batavia,  I  think,  will  not  vary  the  con- 
struction. It  is  no  part  of  the  contract :  and 
the  omission  of  so  obvious  a  circumstance, 
and  which  must  have  so  forcibly  obtruded 
itself  upon  the  minds  of  the  parties,  at  the 
moment  of  making  the  contract,  appears  to  me 
to  aid  the  construction  which  my  reflections 
upon  the  subject  have  led  me  to  consider  as 
the  correct  one. 

The  compensation  was,  in  all  events,  to  be 
made  out  of  the  proceeds  of  the  cargo  the  ship 
might  bring  from  Batavia  ;  thus  repelling  all 
personal  responsibility  of  the  owners,  and 
attaching  it  exclusively  to  the  cargo.  But  the 
defendant  in  error  had  an  option,  on  his 
arrival  at  New  York,  to  take  that  compensa- 
tion specifically  out  of  the  cargo,  at  the  cur- 
market  price  :  thus  limiting  his  election  to 
New  York,  as  the  place  where  it  was  to  be 
exercised,  which  might  affect  the  cargo,  wher- 
ever it  might  be  for  a  market.  But  this  elec- 
tion *was,  undoubtedly,  intended  to  be  [*624r 
beneficial  to  the  defendant  in  error,  and  if  he 
omitted  to  exercise  it,  the  amount  of  the  com- 
pensation remained  undiminished.  The  same 
inexplicitness  is  observable  in  the  memoran- 
dum subjoined  to  the  contract,  and  subscribed 
by  William  and  S.  Robinson.  The  return 
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cargo  from  Batavia  or  Canton,  is  mentioned, 
and  they  undertake  the  trouble  of  the  manage- 
ment and  sale  of  it,  free  from  commissions. 
This  management  and  sale  might,  however,  be 
as  well  devolved  upon  them  elsewhere  as  at 
New  York,  as  the  defendant  in  error,  one  of 
the  firm,  accompanied  the  subject  of  the  con- 
tract. 

There  is  no  circumstance  disclosed,  from 
which  it  can  be  reasonably  inferred  that  either 
party  intended  to  put  any  part  of  the  subject 
of  the  contract  at  hazard,  on  the  footing  of  a 
wager.  Whatever  might  be  the  extent  of  the 
sacrifice  made  by  the  defendant  in  error,  as  to 
probable  emolument,  in  undertaking  the  voy- 
age, the  pursuit  incurred  some  personal  risk, 
and  required  a  considerable  proportion  of  his 
time,  and  it  is  certain  that  his  services  were  in- 
tended to  be  actually  exacted  ;  and  I  think  it 
as  certain,  judging  from  the  common  course 
of  these  kind  of  transactions,  that  he  expected 
to  have  an  equivalent  secured  to  him.  if  so, 
the  personal  responsibility  of  the  ship  owners 
being  relinquished,  and  the  subject  of  manage- 
ment being  designated  as  the  fund  from 
whence  compensation  was  to  be  made,  the 
terms  of  the  contract  must  be  very  clear  to 
establish  the  position  that  the  mere  contin- 
gency of  the  return  cargo,  being  placed  at  one 
or  the  other  port,  in  safety,  defeats  that  desig- 
nation. 

Here  a  construction  is  intended  for  which 
would  subject  him  to  the  effect  of  two  several 
contingencies,  either  of  which  would  defeat 
his  right  to  compensation  ;  the  non-arrival  of 
the  cargo  at  New  York,  and  its  arrival  at  that 
port  in  any  other  ship  than  the  Mary.  If  this 
literal  construction  of  the  contract  prevailed, 
though  the  owners  received  a  profit  equal  to 
the  ordinary  course  of  the  trade,  he  would  lose 
his  compensation  ;  for  the  ship,  with  its  cargo, 
might  have  been  compelled  to  put  into  Boston, 
Charleston,  or  any  other  home  port,  which 
afforded  a  better  market  than  New  York ; 
625*]*nay,  for  aught  that  appears,  St.  Chris- 
topher may  have  afforded  that  better  market. 
So  the  cargo  might  have  been  embarked  on 
board  of  any  other  ship  at  Batavia,  brought  to 
the  New  York  market,  and  sold  with  every 
possible  advantage  at  that  port.  In  either  of 
those  cases  the  defendant  in  error  must  have 
lost  the  whole  benefit  of  the  contract,  and 
added  its  amount  to  the  profits  of  the  owners. 
There  is  no  legal  impediment  to  a  contract  of 
this  kind,  if  the  parties  were  disposed  to  make 
it ;  but  the  intent  ought  to  be  much  more 
clearly  expressed  than  it  is  in  this  instance,  to 
establish  so  wide  a  departure  from  the  ordi- 
nary modes  of  conducting  business.  It  is  pos- 
sible that  this  may  have  been  the  intent ;  but 
every  reflection  of  my  mind  has  tended  to  a 
different  conclusion. 

There  is  no  necessary  connection  between 
the  exposition  of  this  contract  and  the  doctrine 
relative  to  insurances.  The  considerations  re- 
specting the  policy  are  wholly  ex  post  facto  ; 
they  can  have  no  influence  by  relation.  The 
policy  might  never  have  existed  ;  its  existence 
is  not  of  the  essence  of  the  contract.  It  is  a 
mere  incident  arising  out  of  it,  and  matter  sub- 
sequent, unless  all  parties  concurred,  could 
not  vary  it.  The  policy  must  attach  to  the 
contract,  according  to  its  legal  construction, 
JOHNS.  REP.,  1. 


and  that  construction  was  indelibly  stamped  at 
the  moment  of  its  consummation. 

This  is  an  answer  to  the  objection  that  both 
the  plaintiffs  and  the  defendant  have  united  in 
giving  a  construction  to  the  contract,  by  the 
terms  of  the  policy,  in  attaching  it  to  a  voyage 
at  and  from  New  York  to  Batavia,  with  lib- 
erty to  proceed  to  Canton,  and  from  thence 
back  to  New  York  ;  for  the  opening  the  policy 
was  by  the  defendant  in  error,  one  only  of  the 
original  contracting  parties,  without  the  inter- 
vention of  the  plaintiffs,  whose  concurrence 
was  essential  to  vary  its  effect.  But  on  this 
ground  of  construction  I  have  some  doubts  ; 
for,  it  seems  to  me,  that  if  the  right  of  com- 
pensation had  attached  to  the  defendant  at 
Batavia,  the  same  reasons  must  have  operated 
*to  induce  the  defendant  to  make  the  [*626 
insurance  for  its  safe  arrival  at  the  place  of  his 
domicil. 

These  reasons  induce  me  to  think  that  the 
defendant  has  a  remedy  for  his  compensation 
against  the  ship  owners ;  and  if  so,  he  cannot 
resort  to  the  plaintiffs  in  error  for  a  total  loss. 

There  are  indications  of  an  average,  per- 
haps a  total  loss,  but  they  are  mere  indica- 
tions. 

The  sale  of  the  ship  and  cargo  is  said  to  have 
been  made  by  merchants  at  St.  Christopher, 
upon  the  usual  commissions.  It  is  possible 
thai  these  commissions  might  have  absorbed 
the  whole  or  a  large  portion  of  the  defendant's 
allowance.  If  the  sale  was  so  made,  in  con- 
formity to  local  regulations,  which  precluded 
the  defendant  from  selling,  it  was  a  positive 
loss,  covered  by  the  policy.  If  it  originated 
in  personal  convenience  to  himself,  he  had  no 
right  to  recover  on  that  ground,  as  he  had 
undertaken  the  management  and  the  sale  of 
the  return  cargo,  by  the  terms  of  the  contract, 
as  one  of  the  copartners  of  William  I.  &  S. 
Robinson. 

I  am  of  opinion  that  the  judgment  ought  to 
be  reversed. 

WOODWORTH,  Attorney- General,  was  of  the 
same  opinion. 

CLINTON,  Senator.  The  only  question  to  be 
decided  is,  whether,  on  a  just  construction  of 
this  contract,  the  defendant  in  error  would  be 
entitled  to  recover  his  commissions  from  the 
owners  of  the  ship  Mary  and  cargo.  If  the 
act  to  be  done,  or  the  services  to  be  performed 
by  the  defendant  in  error,  were  to  precede  the 
payment  of  the  stipulated  compensation,  he 
could  not  recover  of  the  owners.  I  am  in- 
clined to  consider  the  arrival  of  the  return 
cargo  at  New  York  in  the  nature  of  a  prece- 
dent condition,  and  that  the  commissions  were 
intended  to  be  made  dependent  on  that  event. 
A  number  of  merchants  associate  in  a  commer- 
cial enterprise,  the  scene  of  which  was  to  be  at  a 
great  distance,  and  the  management  of  which 
required  great  prudence  and  discretion.  To 
insure  its"  success,  *as  f  ar  as  human  [*627 
means  could  avail,  they  select  one  of  their 
number  to  act  as  supercargo  or  agent,  and 
they  agree,  that  if  the  adventure  should  ter- 
minate successfully,  to  pay  him  an  extraordi- 
nary compensation.  If  it  failed,  he  was  to  re- 
ceive nothing.  But  he  might  still  secure  the 
benefit  of  his  contract,  in  case  of  any  sinister 
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event,  by  insuring  the  sum  agreed  to  be  paid 
us  a  reward  for  his  services  ;  thus  the  only  loss 
he  could  sustain  would  be  the  premium  of 
insurance.  The  supercargo,  accordingly,  ef- 
fects a  policy  of  insurance  on  the  amount  of 
his  commissions,  out  and  home,  against  all  the 
perils  which  could  prevent  the  arrival  of  the 
return  cargo  to  New  York.  From  this  view 
of  the  case,  the  solution  of  the  question  is  not 
difficult.  If  by  any  accident  the  return  cargo 
did  not  reach  New  York,  the  owners  were  not 
to  pay,  and  the  supercargo  became  entitled  to 
recover  of  the  insurers. 

If  the  right  to  the  commissions  were  to 
accrue  upon  the  investment  of  the  return  cargo 
at  Batavia,  why  was  there  any  insurance  on 
the  voyage  home  ?  It  was  paying  a  further 
premium  where  there  was  no  risk.  Again,  the 
payment  was  to  be  made  out  of  the  proceeds 
of  any  cargo  the  ship  was  to  bring  from  Bata- 
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via,  or  the  defendant  might  select  a  part  of 
the  return  cargo,  at  his  option.  Here  were  no 
proceeds  of  any  return  cargo  from  Batavia, 
nor  was  there  any  such  cargo  from  which  a 
part  could  be  taken  at  his  election.  The  de- 
fendant in  error  has  thus  been  deprived  of  hi.-. 
compensation  by  one  of  the  perils  insured 
against,  and  is  therefore  entitled  to  recover 
of  the  plaintiffs  in  error.  My  opinion,  there- 
fore, is,  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

A  majority  of  the  senators  concurring  in 
this  opinion,  it  was  thereupon  ordered  and 
adjudged  that  the  judgment  given  in  the 
Supreme  Court  be  affirmed,  and  that  the 
record  be  remitted,  &c. 

Judgment  affirmed. 

AffirminK  2  Cal..  $56. 
Cited  In— 1  Johns.  Ch.,  164. 
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CASES   ARGUED   AND   DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  :NEW  YORK, 

IN  NOVEMBER  TERM,  IN  THE  THIRTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


GREENBY  AND  KELLOGG,  Administrators 
of  KELLOGG, 

WILCOCKS. 

Covenant — Pleading — When  Covenant  Broken — 
Assignment. 

In  action  for  a  breach  of  the  covenants  for  quiet 
enjoyment  and  warranty  in  a  deed,  the  declaration 
must  allege  that  the  plaintiff  was  evicted  by  a  per- 
son having  the  lawful  title. 

If  the  grantor  was  not  seized,  the  covenant  of 
seisin  is  immediately  broken,  but  no  action  can  be 
brought  by  the  assignee  of  the  grantee  against  the 
grantor  on  such  a  warrant ;  for  after  the  covenant 
is  broken,  it  is  a  chose  in  action,  and  incapable  of 
assignment. 

Citations- 3T.  R.,  587;  Woodf all,  233 ;  Esp.  Dig., 
273,  274;  2  Saund.,  177;  Wms.,  notes,  8  &  10;  Cro. 
Eliz.,  863 ;  Com.'s  Dig.,  B.,  3 ;  Bos.  &  Pull.,  N.  R.,  1, 
158;  5  Co.,  17. 

THIS  was  an  action  of  covenant.  The  dec- 
laration set  forth  a  deed,  made  the  30th 
August,  1792,  between  the  defendant,  of  the 
one  part,  and  Carlile  Pollock,  of  the  other 
part,  by  which  the  defendant  conveyed  to 
Pollock  certain  lots  of  land  in  the  County  of 
Cayuga.  The  deed  contained  the  usual  cove- 
nants on  the  part  of  the  grantor  with  the 
grantee,  his  heirs  and  assigns,  namely,  that 
the  grantor  was  well  seized  in  fee,  &c.,  had 
power  and  right  to  grant  and  convey ;  that  the 
grantee  should  quietly  enjoy,  free  from  in- 
cumbrances,  &c.,  and  a  warranty  against  the 


grantor  and  his  heirs,  and  all  persons  whom- 
soever. The  declaration  further  stated  that 
Pollock  entered,  and  was  possessed  of  the 
premises ;  and  afterwards,  on  the  17th  July, 
1793,  he  and  his  wife  granted  and  conveyed 
one  of  the  lots  of  land  to  Abraham  Harden- 
bergh,  who  entered,  and  was  possessed  there- 
of ;  and  being  so  seized  and  possessed  thereof, 
afterwards,  on  the  5th  July,  1794,  granted  and 
conveyed  the  same  lot  to  Kellogg,  the  intes- 
tate. The  plaintiff  then  averred  that,  at  the 
*time  of  executing  the  deed  to  Pollock,  [*2 
the  defendant  "was  not  seized  and  possessed 
of  any  right,  title,  or  interest  whatsoever,  of, 
and  in  the  said  last  described  lot  of  land,  but 
the  title  to  the  same  lot  of  land  was  vested  in 
one  John  H.  Holland ;  nor  had  the  defendant 
any  lawful  power  or  authority  to  sell  and  con- 
vey the  same  as  aforesaid ;  nor  hath  the  de- 
fendant secured  and  defended  the  said  Pol- 
lock, Hardenbergh,  or  Kellogg,  or  either  of 
them  or  their  assigns,  or  the  plaintiffs,  in  the 
quiet  possession  of  the  said  lot  of  land ;  but, 
on  the  contrary,  the  said  Kellogg,  afterwards, 
in  his  lifetime,  to  wit,  on  the  5th  July,  1794, 
was  expelled  from  and  dispossessed  of  the  said 
lot  of  land  ;  of  all  which  the  said  defendant 
had  notice,  &c. ,  and  so  the  plaintiffs  say  that, 
though  often  requested,  &c.,  the  defendant 
hath  not  kept  his  said  covenant,  so  made  and 
entered  into  with  the  said  Pollock,"  &c. 

To  this  declaration  the  defendant  demurred, 
and  the  plaintiffs  joined  in  demurrer. 


NOTE.— Covenants  of  warranty—  Quiet  enjoyment- 
Seisin — Eviction — Assignment. 

That  eviction  by  process  of  law  or  title  paramount 
is  necessary  to  enable  an  action  to  be  maintained  on 
covenant  of  warranty,  see  Rickert  v.  Snyder,  9 
Wend,  416 ;  Fowler  v.  Poling,  6  Barb.,  165;  Kent  v. 
Welch,  7  Johns.,  258 ;  Vanderkarr  v.  Vanderkarr,  11 
Johns.,122 ;  Whitbeck  v.  Cook,  15  Johns.,  483;  Swa- 
zey  v.  Brooks,  34  Vt.,  451 ;  Reed  v.  Pierce,  36  Me., 
455;  Oilman  v.  Haven,  11  Gush..  330;  Carter  v.  Den- 
man,  23  N.  J.  L.,  260 ;  Tuft  v.  Adams,  8  Pick.,  547 ; 
Peck  v.  Hensley,  20  Tex.,  673. 

The  interpretation  to  t>e  given  to  a  covenant  of  seisin 
has  been  much  discussed,  and  the  conclusions  ar- 
rived at  have  been  by  no  means  uniform.  Rawle 
(Covenants  for  Title,  4th  ed.,  319)  says,  referring  to 
the  above  case,  '•  The  doctrine  so  laid  down  has  been 
repeatedly  recognized  and  affimed.  and  the  weight 
of  American  authority  is  unquestionably  in  favor 
of  the  position  that  the  covenant  for  seisin  being 
broken,  if  at  all  at  the  instant  of  its  creation,  is 
thereby  turned  into  a  mere  right  of  action,  incapa- 
ble of  assignment,  and  consequently  of  being  used 
by  any  but  the  covenantee  or  his  personal  represen- 
tative." The  learned  author  discusses  the  cases  of 
Lucy  v.  Levington  (2  Levinz.,  26, 1  Ventris,  175),  and 
Lewes  v.  Ridge  (Cro.  Eliz.,  863),  considered,  as 
determining  the  common  law  rule,  and  concludes 
that  they  do  not  support  the  doctrine  to  which  they 
are  cited.  In  Kingdon  v.  Nattle,  4  Maule  &  Selw., 
53,  it  was  held  that  so  long  as  the  defendant  had  not 
a  good  title  there  was  a  continuing  breach,  and 
though  according  to  the  letter  there  was  a  breach  in 
the  testator's  (the  covenantees)  lifetime,  yet  that 
according  to  the  spirit,  the  substantial  breach  was  in 
the  time  of  the  devisee  (of  the  covenantee),  for  she 
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thereby  lost  the  fruit  of  the  covenant  in  not  being 
able  to  dispose  of  the  estate.  See,  also,  1  Maule  & 
Selw.,  355 ;  King  v.  Jones,  5  Taunt.,  418 ;  Jones  v. 
King,  4  Maule  &  Selw.,  188. 

In  Martin  v.  Baker  (5  Blackf.,  232),  the  doctrine  of 
Kindon  v.  Nattle  was  affirmed  and  Greenby  v.  Wil- 
cocks  denied.  See,  also,  Mecklem  v.  Blake,  22  Wis., 
495 ;  Schofleld  v.  Iowa  Homestead  Co..  32  la.,  317. 

In  some  States  a  distinction  seems  to  be  made  be- 
tween cases  where  the  grantor  was  actually  in  and 
transferred  possession  to  his  grantees,  and  where  he 
was  not.  See  Dickson  v.  Desire,  23  Mo.,  151 ;  Maguire 
v.  Riggin,  44  Mo.,  512;  Backus  v.  McCoy,  3  Ohio, 
216 ;  Foote  v.  Burnet,  10  Ohio,  332 ;  Devore  v.  Sun- 
derland,  17  Ohio,  60.  (See  Ohio  code). 

See  further  as  to  covenants  of  seisin,  Bingham  v. 
Weiderwax,  1  N.  Y.,  509 ;  McCarty  v.  Leggett,  3  Hill, 
131 ;  Abbott  v.  Allen,  14  Johns.,  248 ;  Pollard  v. 
Dwight,  4  Cranch,  430 ;  Morrison  v.  Underwood,  20 
N.  H.,  379;  Baker  v.  Hunt,  40  111.,  264;  Caswell  v. 
Wendell,  4  Mass.,  108 ;  Garfleld  v.  Williams.  2  Vt., 
327 ;  Heath  v.  Whidden,  24  Me.,  383  (see  Me.  statutes, 
however):  Smith  v.  Jefts,  44  N.  H.,  482;  Potter  v. 
Taylor,  6  Vt.,  676 ;  Mitchell  v.  Warner,  5  Conn.,  497 ; 
Clark  v.  Swift,  3  Met.,  390 ;  Lawrence  v.  Mont- 
gomery, 37  Cal.,  188;  Carter  v.  Denman,  3  Zabr., 
360 ;  Beddoe  v.  Wadsworth,  21  Wend.,  120. 

Upon  the  question  of  assignment  of  a  covenant 
after  breach,  see,  to  substantially  same  effect  as 
above  case,  Marston  v.  Hobbs,  2  Mass.,  433 ;  Chap- 
man v.  Holmes,  10  N.  J.  L.,  20 ;  Bickford  v.  Page, 
2  Mass.,  455. 

Compare  N.  Y.  Code  Civil  Procedure,  sees.  449, 
1909, 1910;  Greenvault  v.  Davis,  4  Hill,  643. 

See,  also,  Stone  v.  Hooker,  9  Cow.,  154. 
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Mr.  Hopkin»,  for  the  defendant.  1.  The 
breaches  of  covenant  assigned  by  the  plaint- 
iff* are,  that  at  the  time  of  the  conveyance  to 
Pollock  the  defendant  was  not  seized  and  pos- 
sessed ;  had  not  power  to  sell,  and  had  not  se- 
cured and  defended  the  grantee  or  his  assigns, 
in  the  quiet  possession  01  the  land,  &c.  Now, 
some  of  these  covenants  are  such  that  they 
were  broken  the  moment  they  were  made,  and 
others  depended  on  a  future  event.  It  re- 
mains, therefore,  to  show  that  the  breaches 
are  not  well  laid  in  the  declaration.  A  cove- 
nant that  the  grantor  is  seized,  or  that  he  hath 
good  right  and  lawful  authority  to  convey,  is 
broken  as  soon  as  it  is  made  if,  in  truth,  the 
grantor  had  no  estate  in  the  premises.  (Shep- 
herd's Touchstone,  170,  tit.  Covenant.)  The 
right  of  action,  therefore,  for  a  breach  of  these 
covenants,  became  immediately  vested  in  Pol- 
lock. It  was  a  chose  in  action,  and  not  assign- 
able. Again,  an  assignee  cannot  bring  cove- 
nant for  a  breach  before  his  time.  (Cro.  Eliz., 
863 ;  Lewt»  v.  Ridge,  3  Comyn's  Digest,  Cove- 
nant, B,  8 ;  3  Leonard,  31 ;  2  Ventris,  278.) 

2.  The  plaintiffs  allege  that  Kellogg  was  ex- 
pelled and  dispossessed,  but  do  not  show  in 
what  manner — whether  by  a  lawful  title  or 
not.  A  general  covenant  against  all  persons  is 
construed  to  extend  only  against  persons  law- 
3*]fully*claiming;  against  lawful, nor  tortious 
evictions.  (Dudley  v.  Fottwl,  3  Term,  584; 
Moor,  861;  Hob.,  34,  35;  Cro.  Eliz.,  914; 
Cro.  James,  425 ;  Vaughan,  118 ;  Espinasse's 
Digest,  301.)  The  warranty  is  that  the  grantor 
will  defend,  &c.  The  breach  assigned  is  that 
he  did  not  secure  and  defend.  It  ought  to 
have  been  shown  that  there  was  a  suit  in  a 
court,  that  the  plaintiffs  gave  notice  of  the  ac- 
tion, and  that  the  grantor  failed  to  defend 
them.  It  ought  to  have  been  stated  in  what 
manner  he  neglected  to  secure  and  defend 
them.  The  party  ought  always  to  give  notice 
to  the  warrantor  of  the  suit  brought,  and  call 
upon  him  to  defend  it.  Unless  he  does  this, 
he  can  have  no  right  of  action  against  the 
covenantor  for  not  defending  him.  But  will 
an  action  of  covenant  lie  for  an  eviction  of  the 
freehold?  By  the  feudal  law,  the  lord  was 
bound  to  give  other  land,  if  the  tenant  was 
evicted.  It  was  against  the  policy  of  the 
times,  to  allow  the  tenant  to  claim  money,  by 
way  of  damages. 

Mr.  Gold,  for  the  plaintiffs.  All  covenants, 
though  formerly  some  of  them  were  consid- 
ered as  real,  are  now  regarded  as  personal ; 
and,  instead  of  land,  the  party  claims  money 
or  damages.  Unless  it  has  been  settled  by 
authority  that  an  assignee  cannot  have  an  ac- 
tion for  a  breach  of  covenant  prior  to  the 
assignment,  the  objection  ought  not  to  pre- 
vail ;  for  it  would  be  very  injurious  and  em- 
barrassing, if  the  assignees  of  the  grantor  can- 
not have  the  benefit  01  the  covenant  of  seisin, 
which  is  deemed  the  most  important  covenant 
in  a  deed.  There  is  no  good  reason  why  this 
should  not  be  considered  as  a  covenant  run- 
ning with  the  land,  and  for  the  benefit  of  the 
assignees  of  the  grantee.  It  is  made  for  the 
benefit  of  the  grantee,  and  for  the  permanent 
security  of  him  and  his  assigns.  Why  should 
the  grantor  be  allowed  to  make  this  objection? 
If  valid,  his  covenant  serves  merely  to  deceive 
the  grantee,  who  trusted  to  it.  Where  a  breach 
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of  a  covenant  continues,  the  assignee  may 
bring  his  action.  (3  Comyn's  Digest,  tit. 
Covenant,  B,  3.) 

The  assignee,  and  his  representatives,  or 
assigns,  may  have  an  action  of  covenant.  (6 
Viner  Ab.,  tit.  Covenant,  K,  pi.  12;  lb.,  H, 
pi.  7;  5  Co.,  17,  Spencer's  case;  Bac.  Abr.,  tit. 
Ex.  and  Adm.,  P,  Vol.  III.,  p.  96.)  So  may 
the  executors  of  a  testator,  though  not  named, 
where  the  testator  had  been  evicted. 

2.  The  breach  assigned  is,  that  the  defend- 
ant had  no  title,  but  that  one  Holland  had  the 
title,  and  that  the  intestate  was  dispossessed. 
This  is  sufficient ;  for  it  must  necessarily  be 
*inferred  that  the  eviction  was  by  the  title  [*4 
of  Holland.  Here  is  certainty  to  a  general  in- 
tent, and  enough  to  bring  it  within  the  mean- 
ing of  the  covenant.  An  adverse  and  lawful 
title  in  another,  and  an  eviction  must  be 
stated ;  but  the  nature  of  the  title,  or  the  man- 
ner of  eviction,  need  not  be  shown.  (3  Term, 
617,  Foster  v.  Pierson.) 

Mr.  Hopkins,  in  reply.  The  title  of  Holland 
is  stated  in  the  declaration,  merely  to  show 
that  the  defendant  was  not  seized.  It  is  not 
alleged  that  he  entered  and  dispossessed  the 
intestate.  In  the  case  of  Foster  v.  Pierson,  it 
was  expressly  stated  that  the  lawful  owner  en- 
tered and  evicted  the  plaintiff.  A  breach  is 
said  to  continue  where  it  is,  from  time  to 
time,  not  where  it  is  at  one  time.  It  is  not  de- 
nied that  a  covenant,  while  it  continues  un- 
broken, runs  with  the  land,  for  the  benefit  of 
the  grantee  and  his  assigns.  But  when  the 
covenant  is  broken,  it  becomes  a  chose  in 
action,  and  cannot  be  assigned.  That  an  exe- 
cutor or  administrator  may  bring  an  action  for 
a  covenant  broken  in  the  lifetime  of  the  intes- 
tate, shows  this  covenant  to  be  personal. 

SPENCER,  J.  The  plaintiffs'  right  to  judg- 
ment must  rest  on  the  covenants  of  seisin,  and 
power  to  sell  and  convey  in  fee-simple.  The 
eviction  stated  in  the  declaration  does  not  ap- 
pear, nor  is  it  averred  to  have  taken  place  by 
process  of  law  ;  covenants  for  quiet  enjoyment 
and  a  general  warranty  extend  only  to  lawful 
evictions.1  Some  of  the  cases  (3  Term,  587; 
Woodfall,  232;  Esp.  Dig.,  273,  274;  Wotton 
v.  Hill,  2  Saund.,  177 ;  and  Wms.,  notes  8  and 
10)  admit  that  the  action  lies  for  breach  of 
covenant  for  quiet  enjoyment,  if  the  person  to 
whom  the  right  belongs  oust  the  possessor.4 
In  the  present  case  it  is  not  alleged  that  the 
ouster  was  committed  by  any  person  having 
right,  or  superior  title. 

It  is  objected  that  the  plaintiffs  cannot  re- 
cover on  the  covenants  of  seisin,  and  that  the 
grantor  had  power  to  convey,  because  it  is 
alleged  in  the  declaration  that  there  was  a  to- 
tal defect  of  title  in  the  defendant,  at  the  time 
he  executed  the  deed,  and  that  the  covenants 
then  broken  could  not  be  assigned  over  by  the 
first  grantee. 

There  is  great  force  in  this  objection,  and  it 
appears  to  me  conclusive.  Choses  in  action 

1.— S.  P.,  Folliard  v.  Wallace,  post ,  395,  402 ;  Kent 
v.Welch,  7  Johns.  Rep.,  258;  Sedffwlck  v.  Hallen- 
hack,  7  Johns.  Hep.,  376 ;  Vandekarr  v.  Vandekarr, 
11  Johns.  Rep.,  122:  Van  Slyck  v.  Kimbal,  8  Johns. 
Rep.,  198. 

2.— The  covenant,  for  quiet  enjoyment,  proea  to  the 
poanasion  and  not  to  the  title.  Waldron  v.  M'Carty, 
3  Johns.  Rep.,  471 ;  Kortz  v.  Carpenter,  5  Johns. 
Rep.,  120;  Whitbeck  v.  Cook,  15  Johns.  Rep.,  483. 
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are  incapable  of  assignment  at  the  common 
law ;  and  what  can  distinguish  these  cove- 
5*]  nants,  *broken  the  instant  they  were  made, 
from  an  ordinary  chose  in  action  ? '  The 
covenants,  it  is  true,  are  such  as  run  with  the 
land,  but  here  the  substratum  fails,  for  there 
was  no  land  whereof  the  defendant  was  seized, 
and  of  consequence,  none  that  he  could  aliene; 
the  covenants  are,  therefore,  naked  ones,  un- 
coupled with  a  right  to  the  soil.  This  point 
was  determined  in  the  case  of  Lewis  v.  Ridge. 
'(Cro.  Eliz.,  863.)  The  court  held  in  that  case 
that  the  covenant  being  broken  before  the 
plaintiff's  purchase,  and  so,  though  the  cove- 
nants were  against  the  precise  incumbrance, 
that  it  was  a  thing  in  action,  which  could  not 
be  transferred  over,  and  judgment  was  given 
for  the  defendant  on  demurrer.  I  cannot  find 
that  this  case  has  been  overruled.  The  same 
rule  is  laid  down  by  Comyn's  Digest,  tit. 
Covenant,  B,  3.  Spencer's  case  presents  a  very 
distinct  question  from  the  one  now  under  con- 
sideration ;  it  involved  only  the  case  of  an 
assignee  of  a  term,  sued  by  the  lessor,  with  re- 
spect to  the  covenants,  which,  running  with 
the  land,  are  imposed  upon  the  assignee. 

I  am,  therefore,  of  opinion  that  the  defend- 
ant must  have  judgment. 

KENT,  Ch.  J.,  THOMPSON,  J.,  and  TOMP- 
KINS,  J. ,  declared  themselves  to  be  of  the  same 
•opinion.8 

LIVINGSTON,  J.  I  cannot  assent  to  this  opin- 
ion. One  of  the  covenants  declared  on  is  that 
•of  a  seisin  in  fee  of  the  grantor.  It  since  ap- 
pearing that  he  was  not  thus  seized,  and,  of 
•course,  that  this  covenant  was  broken  im- 
mediately on  executing  the  conveyance,  it  is 
now  said  that  it  could  not  be  transferred  so  as 
to  entitle  the  assignee  to  an  action  for  the 
breach  of  it. 

One  would  naturally  suppose  that  every 
covenant  in  a  deed,  conveying  an  estate  of  in- 
heritance, would  pass  with  the  land,  and  confer 
on  the  owner,  however  remote  from  a  former 
grantor,  a  remedy  for  an  unsatisfied  violation 
of  any  of  them,  without  inquiring  when  the 
right  of  action  first  accrued.  They  all  extend, 
by  express  terms,  as  well  to  assign  ad  infinitum, 
-as  to  the  first  grantee.  It  comports,  then, 
with  the  contract,  and  is  in  itself  reasonable 
that  they  should  all  form  a  part  of  every 
6*]  grantee's  security;  nor  can  *it  be  right 
that  those  who  come  in  under  this  covenant, 
which  may  be  the  only  one  in  a  conveyance, 
shall  not  be  able  to  recover  any  part  of  a  large 
-consideration,  merely  because  an  alienation,  in- 
tervened prior  to  a  discovery  of  any  defect  of 
title.  By  this  means  a  most  useful  covenant, 
-and  in  daily  use,  will  become  a  dead  letter  be- 
fore it  can  be  enforced,  as,  very  often,  re- 
peated sales  take  place  before  a  title  is  dis- 
•covered  to  be  bad.  We  are,  however,  told  that 
such  is  the  law  and  are  referred  to  some  au- 
thorities. Between  the  case  of  Lewis  v.  Ridge 
<Cro.  Eliz.,  853)  and  this  one,  there  is  a  dis- 
tinction which  will  be  an  excuse  for  not  ap- 
plying it  in  a  way  that  the  court  could  not 

1.— See  Hamilton  v.  Wilson,  4  Johns.  Rep.,  72; 
Abbot  v.  Allen,  14  Johns.  Rep.,  248. 

2.— Bender  v.  Fremberger,  4  Dallas,  436 ;  Clark  v. 
M'Anulty,  3  Serg.  and  Rawle ,  364 ;  Twambly  v. 
Henley,  4  Mass.  Rep.,  441 ;  Prescott  v.  Trueman,  4 
Jtfass.  Rep.,  627 ;  Marston  v.  Hobbs,  2  Mass.  Rep.,  433. 
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have  intended,  and  which  can  answer  no  other 
purpose  but  that  of  depriving  an  innocent 
purchaser  of  his  remedy,  and  of  annulling 
(which  courts  sometimes  takes  the  liberty  of 
doing)  a  contract  to  which  the  parties  have 
solemnly  bound  themselves.  The  distinction 
is  this.  In  the  case  from  Croke,  the  covenant 
(which  was  to  discharge  all  statutes,  &c.,  in 
two  years)  was  not  only  broken,  but  this  was 
known  to  the  purchaser  ;  for  a  statute,  which 
was  the  incumbrance  complained  of,  was  mat- 
ter of  record,  and  the  land,  at  the  time  of  sale, 
was  actually  extended  for  its  satisfaction.  It 
was,  therefore,  thought  that  the  plaintiff  had 
brought  a  chose  in  action,  and  the  court  (which 
was  less  indulgent  formerly  than  at  present,  to 
these  bargains)  set  its  face  against  him.  But 
in  cases  of  the  kind  before  us,  such  knowl- 
edge can  rarely  exist,  for  as  soon  as  a  title 
is  discovered  to  be  questionable  there  will 
generally  be  a  stop  to  further  alteration.  The 
reasoning,  therefore,  in  this  case  does  not  ap- 
ply ;  for  why  punish  a  person  for  buying  a 
chose  in  action  by  a  forfeiture  of  his  remedy, 
when  he  neither  knew,  nor  suspected,  at  the 
time,  that  such  a  right  existed  ?  It  might  be 
asked,  what  makes  a  covenant  more  a  chose  in 
action  after  than  before  its  breach  ?  In  all 
purchases  in  fee  has  not  the  land  always  been 
considered,  as  it  really  is,  the  thing  bargained 
for,  and  that  the  covenants,  without  distinction, 
necessarily  pass  with  it  ?  Thus  we  shall  get 
rid  altogether  of  the  idea  of  purchasing  a  thing 
in  action,  which  can  only  be  entertained  by  a 
fanciful  distinction  between  *covenants  [*7 
broken  and  those  which  may  be  broken  in 
future.  Is  there  in  reality  anything  more  ob- 
noxious or  criminal  in  assigning  the  one  than 
the  other  ?  If  there  be  any  turpitude  in  the 
thing,  why  do  courts,  now-a-days,  go  so  far  in 
supporting  transfers  of  choses  in  action  as  to 
protect  the  rights  of  an  assignee,  though  not  a 
party  to  the  record?  Another  case,  more 
recent,  that  of  Andrew  v.  Pearce  (Bos.  &  Pull., 
New  Rep.,  Vol.  I.,  p.  158),  which  was  also 
relied  on,  proceeded  on  the  ground  of  the 
lease  being  absolutely  void  prior  to  its  assign- 
ment, and  that,  therefore,  no  interest  in  the 
land  could  pass  under  it ;  of  course,  there  re- 
mained only  a  right  of  action  to  sell.  Now, 
though  the  party  in  that  case  ought,  perhaps, 
to  have  been  estopped  from  saying  that  noth- 
ing passed  by  his  deed,  yet,  taking  this  decis- 
ion as  we  find  it,  and  even  receiving  it,  late  as 
it  is,  as  authority,  it  makes  in  favor  of  the 
plaintiff.  From  the  judgment  delivered  by  Sir 
James  Mansfield,  and  the  reasonings  of  all  the 
counsel,  it  is  evident  that  if  any  interest  in  the 
land  had  passed  with  the  assignment,  the 
covenant,  whenever  broken,  would  have  passed 
with  it,  and  the  action  been  supported.  If  so, 
how  does  it  appear  that  nothing  passed  by  the 
deed  of  Wilcocks,  or  by  the  one  to  the  plaint- 
iffs' intestate  ?  Though  it  was  not  a  fee-simple 
(which  must  be  the  only  meaning  of  the  aver- 
ment in  the  declaration),  some  smaller  estate 
or  interest  may  have  passed  which  would  have 
carried  the  covenant  of  seisin  along  with  it, 
and  been  sufficient  to  take  this  case  out  of  the 
principle  of  Andrew  v.  Pearce. 

But  this  is  not  the  ground  on  which  I  rest; 
it  is  that  of  the  contract  itself,  by  the  words  of 
which  all  the  covenants  passed  to  every  grantee 
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ad  infinitum,  and  gave  him,  of  course  an  ac- 
tion in  his  own  name,  against  any  preceding 
grantor,  whether  a  breach  happen  before  or 
after  the  assignment,  provided  no  satisfaction 
has  been  obtained  for  it  in  another  name.  Nor 
Is  it  without  authority  that  this  ground  is 
taken,  for  in  the  case  of  Spencer  (5  Co.,  17),  in 
Sir  Edward  Coke's  reports,  it  was  resolved, 
"  that  if  the  assignee  of  a  lessee  be  evicted,  he 
shall  have  a  writ  of  covenant,  for  it  is  reason- 
able, if  he  be  evicted,  that  he  shall  take  such 
benefit  of  the  demise,  as  the  first  lessee  might, 
8*]  and  the  lessor  hath  no  *other  prejudice 
than  what  his  especial  contract  with  the  first 
lessee  hath  bound  him  to. "  In  this  lease  it  is 
worthy  of  remark,  too,  that  there  was  no  ex- 
press covenant,  but  only  words  which  implied 
one.  It  is  not  stated,  it  is  true,  when  the 
breach  took  place,  but  the  lessor,  without  any 
such  distinction,  is  placed,  in  relation  to  the 
sub-tenant,  on  precisely  the  same  footing,  as 
it  respected  a  remedy  on  the  lease,  as  he  stood 
in  with  regard  to  his  immediate  lessee.  The 
court  must  have  considered  the  contract  of 
assignment  as  entire,  and  that  with  it,  not 
only  the  land,  but  all  the  agreements  of  the 
lessor  passed  ;  for  it  is  not  easy  to  be  under- 
stood, how  the  covenant  of  warranty  should 
pass  to  the  grantee,  as  it  is  admitted  it  did,  so 
as  to  give  him  a  right  to  sue  in  his  own  name, 
and  yet  that  a  different  rule  is  to  be  applied  as 
to  the  covenant  of  seisin. 

I  concur  in  the  opinion  delivered,  as  to  the 
mode  of  stating  an  eviction,  in  which  respect 
the  declaration  is  imperfect ;  but  the  breach 
of  the  covenant  of  seisin  being  well  assigned, 
the  plaintiff,  in  my  opinion,  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 

Cited  in— 3  Johns.,  365 ;  7  Johns.,  259 :  11  Johns., 
123 ;  H  Johns.,  93 ;  5  Cow.,  139 ;  2  Wend.,  564,  n.;  7 
Wend.,  284 : 17  Wend.,  160 ;  21  Wend.,  123 ;  2  Hill,  111 ; 
4  Hill,  645 ;  H.  &  D.,  179 ;  4  Paige,  583 ;  65  N.  Y.,  505 : 
2  Barb.,  303 ;  58  How.  Pr.,  514 ;  1  Duer,  197 ;  2  Rob., 
667  ;  4  Sand.,  522. 


MONNELL,  Treasurer  of  the  Newburg  Turn- 
pike Company, 

v. 
WELLER. 

SAME  «.   WARD. 

Justice  of  Peace — Nonsuit — Costs — Certiorari. 

In  an  action  before  a  justice  of  the  peace,  the 
plaintiff  was  nonsuited ;  but  the  Justice  awarded  no 
costs.  On  a  certiorari,  this  court  considered  the 
judgment  us  incomplete,  and  refused  to  affirm  or 
reverse  it. 

fPHESE  causes  came  before  the  court  on  writs 
J-  of  certiorari  from  a  justice's  court.  The 
plaintiff  below  brought  actions  against  the  de- 
fendants, for  penalties  under  the  12th  section  of 
the  act  for  establishing  a  turnpike,  &c.  (Laws 
of  New  York,  Vol.  II.,  p,  459),  for  forcibly 
passing  one  of  the  gates  of  the  turnpike  with- 
out paying  toll. 

The  justice  ruled  that  the  plaintiff  should 
be  confined  in  his  proof  of  the  particular  day 
laid  in  the  declaration,  and  he  nonsuited  the 
plaintiff,  but  awarded  no  costs.  The  question 
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which  now  arose  was,  whether  a  certiorari 
could  be  brought  to  set  aside  a  nonsuit  before 
a  justice. 

Mr.  Fwkfor  the  plaintiff  in  error. 

Mr.  Storey  for  the  defendant  in  error. 

[*Though  the  Court  refused  to  inter-  [*O- 
fere  with  the  judgment  of  nonsuit,  it  may  be 
of  use,  in  regard  to  the  practice  in  such  cases, 
to  state  their  opinion.] 

Per  Curiam.  The  returns  to  the  writs  of  cer- 
tiorari, in  these  causes,  show  that  the  plaintiff 
below  was  nonsuited  at  the  trial,  but  that  no- 
costs  have  been  adjudged  against  him.  The 
nonsuits  were  improperly  granted,  but  this 
court  cannot  restore  the  party  to  the  state  he  was 
in  when  the  nonsuit  took  place;  and  thus  it 
turns  out,  that  the  only  object  in  prosecuting 
these  certioraris,  is  to  throw  a  bill  of  costs  on  the 
defendant.  We  think  the  judgment  below  in- 
complete, and  incapable  of_reversal  or  affirm- 
ance, and  therefore  give  no'judgment. 

Overruled— 11  Johns.,  52 ;  5  Denio,  83. 
Followed— 19  Wis.,  320. 

Cited  in— 14  Johns.,  445 ;  10  Wend.,  523 ;  13  Wend.,. 
282 ;  2  Hill,  255 ;  4  Denio,  554. 


SMITH  v.  SUTTS. 

Nonsuit — Costs  Awarded — Certiorari. 

A  certiorari  will  lie  to  reverse  a  judgment  of  non- 
suit when  costs  are  awarded. 

FROM  the  return  to  the  certiorari  in  this- 
cause,  it  appeared  that  when  the  jurors, 
were  called  to  try  the  cause  several  of  them, 
did  not  appear;  for  want  of  a  sufficient  number, 
the  justice  directed  the  constable  to  summon 
some  of  the  bystanders,  but  none  were  found 
competent  to  serve  on  the  jury.  The  plaintiff 
then  requested  that  a  new  venire  should  issue  ; 
but  the  justice  nonsuited  him,  alleging  as  a 
reason  that  the  plaintiff  had  not  asked  for  an 
adjournment  of  the  cause,  nor  a  tales  de  cir- 
cumstantibus.  Judgment  was  given,  that  the 
defendant  should  recover  his  costs  of  the 
plaintiff,  and  an  execution  was  awarded. 

Mr.  Cody  for  the  plaintiff  in  error. 

Mr.  Hittdreth  for  the  defendant  in  error. 

To  show  that  a  writ  of  error  could  not  be 
brought  on  a  judgment  of  nonsuit,  when  it 
could  be  for  no  purpose  but  delay,  he  cited  1 
H.  Bl.,  432  (Box  v.  Sennet),  and  4  Term,  43& 
(Kempland  v.  M'Cauley). 

Per  Curiam.  There  being  a  default  of 
jurors,  the  plaintiff  below  required  a  venire  de 
now;  the  justice  declined  granting  it,  and 
nonsuited  the  plaintiff,  on  the  ground  of  his 
default  in  not  paying  a  tales  de  circumstantibus, 
and  also  adjudged  costs  against  him.  The 
nonsuit  was  compulsory,  *and  the  [*1O 
plaintiff  below  is  aggrieved  by  the  costs.  If  a 
party  be  nonsuited,  and  a  judgment  be  given 
against  him  for  costs,  error  lies.  The  judg- 
ment must  be  reversed. 

Judgment  reversed. 

Cited  in— 6  Johns.,  Ill ;  7  Johns.,  374 ;  13  Wend.,. 
282 ;  24  Hun,  407. 
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WARD  «.  CLARK. 

Slander —  Words  not  Actionable. 

To  say  of  a  person  "  He  has  sworn  falsely,"  or 
"  He  has  taken  a  false  oath  against  me,  in  Squire 
Jamison's  court,"  or  "  He  has  falsely  and  malicious- 
ly charged  and  imposed  on  me  the  crime  of  per- 
jury," is  not  actionable.* 

Citations— Freem.,  55;  Yelv.,28;  Cro.  Jac.,  190; 
Cro.  Jac.,  436 ;  1  Cai.,  347  ;  1  Johns.,  506 ;  2  Bulst., 
150 ;  3  Mod.,  72 :  2  Show.,  436 ;  Cro.  Eliz.,  645.  857 ; 
Morg.  Prec.,  268 ;  2  Rich.  Pr.  K.  B.,  108 ;  4  Rep.,  13. 

THIS  cause  came  before  the  court  on  a  re- 
turn to  a  writ  of  error  directed  to  the 
Court  of  Common  Pleas  of  the  County  of  On- 
tario. The  defendant  in  error  brought  his  ac- 
tion of  slander  against  the  plaintiff  in  error  in 
the  court  below.  The  declaration  contained 
two  counts.  In  the  first,  the  words  charged  to 
have  been  spoken  are,  "He  has  sworn  falsely  ; 
he  has  taken  a  false  oath  against  me  in  Squire 
Jamison's  court."  The  second  count  was  for 
"  falsely  and  maliciously  charging  and  impos- 
ing, on  the  plaintiff  below,  the  crime  of  per- 
jury." There  was  a  plea  of  not  guilty  ;  and  a 
general  verdict  for  ten  dollars  damages. 

Mr.  Mumford,  for  the  plaintiff  in  error. 
The  words  'laid  in  the  first  count  are  merely 
that  the  plaintiff  swore  falsely,  and  do  not 
amount  to  the  crime  of  perjury.  There  is  no 
averment  that  Squire  Jamison  was  a  justice 
of  the  peace,  or  that  he  was  [competent  to  ad- 
minister an  oath.  These  words,  therefore, 
are  not  actionable.  (1  Caines,  347,  Hopkins  v- 
Beadle  ;  3  Levinz,  166,  Ourneth  v.  Derry,  6 
Term,  691,  Holt  v.  Scholefield  •  3  Wilson,  186, 
Onslow  v.  Horne ;  Bac.  Ab.,  tit.  Slander,  B, 
3.)  2.  The  second  count  states  the  charge  of 
perjury  generally.  It  ought  to  have  specified 
the  words  spoken,  for  it  is  impossible  that  the 
defendant  can  come  prepared  to  defend  so 
general  and  uncertain  a  charge.  Still,  if  this 
count  be  good,  and  the  first  bad,  there  being  a 
general  verdict,  the  judgment  must  be  reversed. 
(1  Caines,  347  ;  Douglas,  730  ;  1  Term,  153  ; 
2  Term,  125.) 

Mr.  Sedgwick,  contra.  No  doubt,  if  none  of 
the  words  contained  in  the  first  count  be  action- 
able, the  judgment  must  be  reversed  ;  but  if 
any  set  of  them  are  actionable,  it  is  sufficient 
to  support  the  verdict.  Where  some  of  the 
words  are  actionable,  and  others  not  so,  the 
court  will  not  arrest  the  judgment.  (Willes, 
443,  Lloyd  v.  Morris.)  To  say  of  a  person, 
he  is  forsworn  on  record,  or,  he  is  forsworn 
1 1*]  before  a  justice  of  the  *peace,  is  action- 
able. (1  Comyn's  Digest,  Action  for  Defama- 
tion, D,  5,  6,  7 ;  6  Bac.  Ab.  207  ;  Slander,  B, 
8.)  Now,  the  words  in  the  first  count  appear 
equally  definite,  and  import  the  crime  of 
perjury. 

The  second  count  states  a  general  charge  of 
perjury.  This  is  sufficiently  precise  for  the 
purpose  of  pleading.  Where  the  words  were 

*Vaughan  v.  Havens,  8  Johns.  Rep.,  109 ;  Stafford 
v.  Green,  1  Johns.  Rep.,  505,  and  the  cases  cited  in 
the  note  to  that  case ;  Chapman  v.  Smith,  13  Johns. 
Rep.,  78 ;  Crookshank  v.  Gray,  20  Johns.  Rep.,  344  ; 
see  M'Claury  v.  "Wetmore,  6  Johns.  Rep.,  82. 


NOTE. — Slander— Charge  of  false  swearing — Of  per- 
jury. 

See  Hopkins  v.  Beedle,  1  Cai.,  347 ;  Pelton  v.  Ward, 
3  Cai.,  73,  and  notes. 
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quia  crimen  felonies  imposuit,  they  were  held 
sufficient  to  support  an  action.  (1  Ventris, 
264.) 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  relies  on  the  insuffi- 
ciency of  the  declaration  in  the  court  below  for 
the  reversal  of  the  judgment  rendered  there. 

No  colloquium,  or  averment  of  special  dam- 
ages, is  contained  in  the  declaration.  The 
words  in  the  first  count,  then,  are  not  action- 
able, unless  they  must  necessarily  be  under- 
stood as  conveying  a  charge  of  perjury.  This. 
is  not  to  be  collected  from  them,  because  it 
does  not  appear  that  Jamison  had  any  author- 
ity to  hold  a  court  known  in  law,  or  to  act 
judicially,  or  to  administer  an  oath,  and,  there- 
fore, a  charge  of  having  taken  a  false  oath 
before  him  does  not  necessarily  impute  any 
crime,  for  which  a  person  may  be  indicted  and 
punished.  Even  if  the  court  referred  to,  by 
the  words,  were  known  and  recognized  by  this 
court,  there  is  no  colloquium  of  any  cause 
there  depending,  without  which  the  declara- 
tion is  insufficient ;  for  the  words  may  have 
been  spoken  in  common  discourse.  (J.  Cart- 
icel  v.  Cole,  Freem.,  55  ;  Yelverton  28,  Core 
v.  Morton.) 

These  words,  "  Thou  art  forsworn  in  collet 
court,"  without  showing  any  action  pending 
there,  and  without  further  description  of  the 
court,  were  held  not  to  be  actionable.  (Skin- 
ner v.  Trobe,  Cro,  Jac.,  190.)  In  Page  v. 
Keeble  (Cro.  Jac.,  436)  a  similar  judgment  was 
given,  upon  a  declaration  upon  these  words, 
"  Thou  art  perjured,  for  thou  art  forsworn 
in  the  Bishop  of  Gloucester's  Court."  The 
doctrine  recognized  in  this  court,  in  the  cause 
of  Hopkins  v.  Beedle  (1  Caines,  347),  goes  the 
length  of  determining  the  question  upon  the 
count  now  under  consideration.  It  was  there 
adjudged  that  to  convey  the  charge  of  per- 
jury the  words  must  be  certain  and  unequiv- 
ocal, and  state  the  court,  or  a  competent 
officer  who  administered  the  oath  ;  and  in  a 
more  recent  case  (* Stafford  v.  Green,  1  [*12 
Johns.  Rep. ,  505),  a  count  for  words  similar 
to  those  in  the  first  count  in  this  declaration 
was  held  to  be  defective.  The  rule  in  relation 
to  these  and  similar  words  is,  that  where  one 
person  calls  another  a  perjured  man,  it  shall 
be  intended  that  the  same  was  in  a  court  of 
justice,  and  to  have  a  necessary  reference  to 
it ;  but  for  a  charge  of  false  swearing,  no 
action  lies,  unless  the  declaration  shows  that 
the  speaking  of  the  words  had  a  reference  to  a 
judicial  court  or  proceeding.  (2  Bulstrode, 
150,  Croford  y.  Blisse ;  Yelverton,  28,  Core  v. 
Norton.) 

The  second  count  appears  to  me  to  be 
equally  defective.  It  is  not  alleged  what  par- 
ticular words  were  spoken;  nor  does  the  plaint- 
iff pretend  to  set  forth  the  substance  of  the 
expressions  of  which  he  complains.  No  prec- 
edent, ancient  or  modern,  warrants  this  form 
of  pleading.  The  plaintiff  contents  himself 
with  drawing  his  own  inference  from  the 
declarations  made,  and  alleges  such  inference, 
without  apprising  the  defendant  of  the  words, 
or  substance  of  the  words  spoken.  The  rule 
of  evidence  in  actions  of  slander,  formerly, 
was,  that  the  plaintiff  must  prove  the  precise 
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words;  and  that  rule  has  been  no  further 
relaxed  than  to  admit  proof  of  the  substance 
of  the  words  laid.  With  respect  to  declaring, 
it  has  been  repeatedly  resolved  that  it  is  not 
-n Mii-rnt  to  set  forth  the  tenor,  effector  import 
of  the  words  used.  (Neirton,  et  al.  v.  Sdtbbs, 
8  Mod.,  72,  and  2  Show  436  ;  Hale  v.  Cran- 
field,  Cro.  Eliz.,  645:  Ibid,  857.)  No  prec- 
edent for  this  count  was  cited  upon  the  argu- 
ment, and  my  researches  have  furnished  me 
with  none.  In  Morgan's  Precedents,  268,  is  to 
be  found  the  only  form  which  bears  a  resem- 
blance to  this  count.  It  was  for  charging  and 
imposing  upon  the  plaintiff  the  crime  of  arson, 
before  a  macistrate,  to  wit :  of  maliciously 
and  feloniously  setting  fire  to  a  certain  house, 
particularly  described  therein.  In  2  Richard- 
son's Practice  (King's  Bench,  108),  is  the  form 
of  a  declaration,  charging  the  substance  and 
import  of  the  particular  words  used.  With- 
out questioning  the  correctness  of  these  pre- 
cedents, it  is  evident  that  the  same  objections 
do  not  lie  to  them  as  are  presented  by  this 
count.  The  generality  and  uncertainty  of  the 
charge  is  a  decisive  objection  to  it.  By  this 
mode  of  declaring,  the  defendant  is  deprived 
of  an  opportunity  of  pleading  matter  which 
13*]  *he  might  properly  set  up  (if  he  was  ap- 
prised, by  the  declaration,  of  the  specific 
words),  as  that  they  were  spoken  with  reference 
to  a  different  subject,  or  in  a  difference  sense 
than  that  in  which  the  plaintiff  thinks  proper 
to  apply  them.  (Cromwett's  case,  14  Rep.,  13.) 
This  he  cannot  do,  if  the  mode  of  declaring, 
adopted  by  the  plaintiff  in  the  second  count, 
is  allowed.  Besides,  the  defendant  may  there- 
by be  deprived  of  the  advantages  which  might 
result  to  him  from  a  motion  in  arrest  of  judg- 
ment, or  upon  a  writ  of  error.  Upon  the 
whole,  we  are  of  opinion  that  the  second  count 
violates  the  rules  of  correct  pleadings,  and 
leads  to  unnecessary  surprise  and  vexation. 
The  judgment  below  must,  therefore,  be  re- 
versed for  the  insufficiency  of  both  counts  in 
the  declarations. 
Judgment  reversed. 

Cited  In— 5  Johns.,  182:  13  Johns.,  80;  8  Wend.. 
577:  11  Wend.,  39;  24  Wend.,  101:  H.  &  D.,  264;  12 
Barb.,  216 ;  5  How.  Pr.,  175 ;  2  Abb.,  431 ;  1  Abb.  N. 
8.,  276 ;  5  Duer,  654. 


LANSING  AND  LANSING 

v. 
TURNER  AND  STRAFFORD. 

Sale — Chattel  Remaining  with   Vendor — Risk  of 
Vendee. 

A  agreed  to  soil  B  a  certain  quantity  of  beef,  and 
a  short  time  after  gave  him  a  bill  of  parcels,  and  B 
paid  the  purchase  money  In  full,  and  It  was  agreed 
that  the  beef  should  remain  in  the  custody  of  A 
until  it  should  be  sent  to  New  York.  Seven  or  eight 
months  after,  B  received  a  part,  which  proved  to  be 
bad,  and  the  whole  was  found,  on  Inspection,  to  be 


unmerchantable.  In  an  action  brought  by  B  for 
the  non-delivery  of  good  and  merchantable  beef, 
it  was  held  that  on  the  payment  of  the  purchase 
money,  the  property  was  transferred  from  the 
vendor  to  tbe  vendee,  and  it  remained  in  the  cus- 
tody of  the  vendor,  at  the  risk  of  the  vendee ;  and 
that,  us  the  beef  was  good  at  the  time  the  money 
was  paid,  the  vendee  must  bear  the  loss  of  its  sub- 
sequent deterioration. 

Citations— 2  Bl.  Com.,  448;  Shop.  Touch..  224;  1  H. 
Bl.,  3B3;  1  Strange,  162;  3  Burr.,  1255;  2  Ld.  ttaym.. 
1106;  2  P.  Wins.,  563;  2  Show.,  47;  Lib.  Ab.,  765;  1 
Lev..  180;  Bull.  N.P.,  242. 

THIS  was  an  action  on  the  case  for  a  breach 
of  contract,  in  not  delivering  to  the  plaint- 
iffs, in  a  good  and  merchantable  condition,  a 
certain  quantity  of  beef  purchased  by  them  of 
the  defendants.  The  cause  was  tried  at  the 
Rensselaer  Circuit,  in  1806,  before  Mr.  Chief 
Justice  Kent. 

On  the  trial,  a  bill  of  parcels  of  the  beef,  and 
a  receipt  of  payment  in  full  given  by  the 
defendant  the  5th  January,  1805,  was  proved. 
It  appeared  in  evidence  that  the  contract  for 
the  beef  was  made  in  the  autumn  of  1804,  and 
was  to  remain  in  the  possession  of  the  defend- 
ant until  it  was  sent  by  the  plaintiff  to  the  city 
of  New  York.  The  beef  was  put  up  in  the 
autumn  of  that  year,  and  was  well  salted  and 
packed.  In  the  spring  or  summer  of  1805, 
one  of  the  plaintiffs  requested  one  of  the 
defendants  to  let  the  beef  remain  some  time 
longer,  as  the  plaintiffs  had  no  convenient 
place  in  which  to  store  it.  In  May,  *1805,[*14 
one  of  the  defendants  told  the  plaintiffs  that 
the  beef  was  in  good  order. 

An  inspector  of  the  beef  testified  that  in 
October,  1805,  he  inspected,  at  the  request  of 
the  plaintiffs,  20  barrels  of  beef,  lying  on  the 
dock  of  the  defendants,  which  had  been  sent 
to  New  York  by  the  plaintiffs  and  returned  ; 
that  the  beef  was  unfit  for  market  ;  and  he 
examined  several  barrels  of  the  residue,  lying 
in  the  slaughter-house  of  the  defendants  and 
found  it  unfit  for  market.  Turner,  one  of  the 
defendants,  was  present  at  the  examination, 
and  the  plaintiffs  offered  to  take  the  beef,  and 
pay  for  it,  according  to  the  contract,  if  he 
would  say  it  was  merchantable.  Turner  said 
the  beef  was  ready  for  delivery,  and  had  been 
for  some  time,  and  was  well  put  up. 

The  20  barrels  inspected  were  taken  by  the 
plaintiffs,  from  the  defendants,  about  the  20th 
of  August,  1805,  and  sent  to  New  York,  but 
was  returned  as  unmerchantable.  The  in- 
spector thought  the  extreme  heat  of  the  sea- 
son had  spoiled  the  beef.  Both  parties  offered 
to  pay  the  inspector. 

The  judge  charged  the  jury,  that  by  the 
agreement  the  defendants  were  bound  to  deliver 
the  beef,  in  good  merchantable  order,  at  any 
time  when  the  plaintiffs  called  for  it  ;  that  the 
defendants  might  at  any  time  have  put  an  end 
to  their  liability,  by  giving  notice  to  the  plaint- 
iffs to  take  the  beef  away.  That  though  they 
had  given  notice  that  the  beef  was  ready,  and 


NOTE.— Sale*— Pnwesxion  retained  by  vendor— 
Pnyjerf  j/  at  vhoee  rt#k. 

V>  here  a  contract  is  made  for  the  purchase  of 
goods,  and  nothing  is  said  about  payment  or  de- 
livery, the  property  passes  immediately,  so  as  to 
cast  upon  the  purchaser  all  future  risk  if  nothing 
further  remain!  to  be  done  to  the  goods,  although 
he  cannot  Uike  them  away  without  paying  the  price; 
contra  if  anything  remains  to  be  done  by  the  seller, 
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as  weighing,  measuring,  etc.  Joyce  v.  Adams,  8  N. 
Y.,  296,  per  Jewett,  J. ;  Leonard  v.  Davis,  1  Black, 
483;  Olyphantv.  Baker,  5  Den. ,  379 ;  Evans  v.  Harris, 
19  Barn".,  416.  See  Seckel  v.  Scott,  66  111.,  106 ;  Kim- 
berley  v.  Patchin.  19  N.  Y.,  330. 

Nor  does  the  fact  that  there  is  an  understanding 
that  the  goods  are  to  be  left  in  possession  of  the 
vendor,  alter  the  rule.  Willis  v.  Willis,  6  Dana  (Ky.), 
48;  Bissell  v.  Balcom,  39  N.  Y.,  275;  Sweeney  v. 
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requested  the  plaintiffs  to  take  it  away,  prior 
to  the  20th  of  August,  yet,  as  they  had  not 
shown  when  the  notice  was  given,  the  jury 
ought  to  fix  it  as  near  the  20th  of  August  as 
they  could,  being  the  time  when  the  20  barrels 
were  received  ;  that  as  the  beef  was  not  mer- 
chantable in  October,  1805,  it  was  to  be  pre- 
sumed that  it  was  not  so  when  the  plaintiffs 
were  requested  to  take  it;  that  if  the  jury  should 
be  of  this  opinion,  they  might  find  a  verdict 
for  the  plaintiffs  for  the  price  of  the  beef, 
with  the  interest  from  the  time  the  money  was 
paid  ;  or  if  the  jury  should  be  of  opinion  that 
15*]  *the  first  tender  was  waived  by  the  de- 
fendants, and  that  the  tender  was  to  be  con- 
sidered as  made  in  October,  then  they  should 
find  for  the  plaintiffs  the  amount.  The  jury 
found  a  verdict  for  the  plaintiffs,  for  $1,370, 
being  the  whole  amount. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict and  for  a  new  trial.  1st.  Because  the  verdict 
was  against  law  and  evidence.  2d.  For  the 
misdirection  of  the  judge.  3d.  Because  the 
-damages  were  excessive. 

Messrs.  Russel  and  Foot,  for  the  defendants. 
On  the  5th  January,  1805,  when  the  bill  of  the 
beef  was  delivered  to  the  plaintiffs,  and  pay- 
ment made  by  them,  there  was  a  complete 
sale,  and  the  property  became  vested  in  the 
plaintiffs.  The  defendants  were,  afterwards, 
mere  bailees  for  safe  keeping ;  and  the  only 
ground  of  action  against  them,  would  be 
for  negligence  in  this  respect.  (Bl.  Com., 
448,  449 ,  2  Caines,  38.  Hunn  et  al.  v.  Bonew  ; 
2  Caines,  156,  Seldon  v.  Hickock.)  Still,  if 
there  was  no  sale  on  the  5th  of  January,  there 
was  a  complete  sale  and  delivery  on  the  20th 
of  August,  when  the  plaintiffs  received  20 
barrels  of  beef  ;  for  a  delivery  of  a  part  is  tan- 
tamount to  a  delivery  of  the  whole.  If  the 
property  was  sold  and  delivered  to  the  plaintiffs 
no  action  can  be  maintained  for  the  non-delivery 
of  the  beef.  The  plaintiffs  should  have  brought 
their  action  either  on  a  warranty,  or  fraud  in 
the  sale.  An  action  for  money  had  and 
received  would  not  lie  (Cowper,  818,  Power  v. 
Wells),  though  the  plaintiffs  might  bring  trover. 
Admitting,  however,  that  the  plaintiffs  were 
•entitled  to  recover  in  this  form  of  action,  the 
damages  were  excessive,  for  the  jury  have 
assessed  the  damages  to  the  whole  amount, 
though  20  barrels  had  been  actually  received 
by  the  plaintiffs. 

Messrs.  Woodworth  and  Allen,  contra.  The 
contract  was  for  the  sale  of  good  and  mer- 
chantable beef  ;  there  was  no  time  fixed  for 
the  delivery.  The  defendants  were  bound  to 
deliver  it,  at  any  time,  when  the  plaintiffs 
called  for  it. 

There  was  no  actual  delivery  at  the  time  the 
money  was  paid,  and  whatever  may  be  the 
legal  effect  of  such  payment,  the  circumstances 
16*]  of  this  case  will  exempt  it  from  *the 
operation  of  the  general  rule.  When  the  20 
barrels  were  returned,  both  parties  agreed  to 
have  them  inspected  ;  this,  as  well  as  the  re- 


packing and  tendering  it,  shows  that  the  de- 
fendants did  not  consider  it  as  delivered  at  the 
time  the  money  was  paid.  The  charge  of  the 
judge  was  correct,  for  if  the  time  of  the  ten- 
der was  not  shown,  it  was  right  to  presume  it 
to  have  been  near  the  20th  of  August.  It  was 
necessary  to  make  the  tender  ;  it  was  also  re- 
quisite that  the  beef  should  be  merchantable 
when  tendered  ;  and  it  was  fairly  left  to  the 

i'ury  to  infer  whether  it  was  good  at  the  time, 
f  it  was  bad  in  August,  it  must  have  been  so 
some  time  before,  or  near  the  20th  of  August. 
Besides,  by  agreeing  to  the  inspection  the  ten- 
der was  waived  ;  but  if  the  agreement  was  to 
keep  the  beef,  until  the  plaintiffs  called  for 
it,  the  defendants  could  not  exonerate  them- 
selves from  their  obligation  by  a  tender. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  in  this  case  is, 
whether,  in  judgment  of  law,  there -was  a  de- 
livery of  the  property.  The  purchase  was 
made  in  the  autumn  of  1804,  and  the  consider- 
ation money  paid  the  following  January,  at 
which  time,  there  is  little  or  no  doubt  that  the 
beef  was  iu  good  order.  It  remained,  how- 
ever, in  the  actual  possession  of  the  defend- 
ants until  the  succeeding  summer,  when  it 
was  found  to  be  damaged,  and  on  whom  the 
loss  ought  to  fall  is  now  the  point  in  dispute. 
The  property  in  the  beef  was  so  far  transferred, 
on  the  payment  of  the  consideration  money, 
that  it  must  be  considered  as  remaining  at  the 
plaintiffs'  risk.  Blackstone,  in  his  Commen- 
taries, lays  down  the  rule,  generally,  that  a  bar- 
gain struck,  and  payment  of  the  purchase 
money,  vests  the  property  of  the  chattel  in  the 
vendee.  To  illustrate  his  rule,  he  puts  the  case 
of  a  horse,  dying  in  possession  of  the  vendor 
after  payment  of  the  consideration,  and  the 
loss,  he  says,  must  fall  on  the  vendee.  (2  Bl. 
Com.,  448;  see  Shep.  Touchstone,  224,  225.) 
This,  I  apprehend  to  be  the  rule,  in  all  cases, 
on  the  sale  of  a  specific  chattel,  where  the 
identity  of  the  article  cannot  be  controverted. 
The  inference  of  law  being  that  the  vendor  is 
a  mere  *bailee,  retaining  the  possession  [*17 
at  the  request  of  the  vendee.  The  sale  is  not 
executed,  so  as  to  vest  the  property  in  the  ven- 
dee, without  an  actual,  or  a  presumed  delivery, 
and  the  latter  is  to  be  inferred  from  circum- 
stances ;  as  where  there  is  a  designation  of  the 
goods  by  the  vendor,  to  the  use  of  the  vendee, 
the  marking  them,  or  making  them  up  for  de- 
livery, the  removing  them,  for  the  purpose  of 
being  delivered,  and  the  like.  (1  H.  Black., 
363.)  In  the  present  case  there  is  no  contro- 
versy respecting  the  identity  or  designation  of 
the  beef  sold,  nor  does  it  appear  but  that  the 
plaintiffs  purchased  the  whole  which  the  de- 
fendants had  in  their  storehouse.  The  only 
testimony  respecting  the  delivery  was  that  of 
James  Giles,  who  swore  that  at  the  time  the 
money  was  paid  for  the  beef,  he  understood, 
it  was  to  remain  in  the  defendants'  slaughter- 


Owsley,  14  B.  Mon.,413;  Henline  v.  Hall,  4  Ind.,  189. 

See,  also,  Townsend  v.  Margraves,  118  Mass.,  325 ; 
King  v.  Jarman,  35  Ark.,  190 ;  Smith  v.  Dallas,  35 
Ind.,  255 ;  Thayer  v.  Lapham,  13  Allen,  28. 

If  payment  was  to  be  made  on  or  after  delivery 
•at  a  particular  place,  it  might  fairly  be  inferred  that 
the  contract  was  executory  until  such  delivery; 
but  where  the  sale  appears  to  be  absolute,  the  iden- 
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tity  of  the  thinar  fixed  and  the  price  for  it  paid. 
There  is  no  room  tor  an  inference  that  the  property 
remains  the  sellers  merely  because  he  has  engaged 
to  transport  it  to  a  given  point.  In  such  case 
the  property  passes  at  the  time  of  the  contract,  and 
that  in  carrying  it  the  seller  acts  as  bailee  and  not 
as  owner.  Terry  v.  Wheeler,  19  N.  Y.,  525. 
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house  until  it  was  shipped  to  New  York. 
Under  these  circumstances,  I  should  suppose 
that  the  inference  of  law  would  be,  that  it  was 
at  the  risk  of  the  vendee,  with  respect  to  future 
damage,  unless  occasioned  by  the  gross  negli- 
gence of  the  vendor.  If  there  was  a  delivery, 
the  present  action  is  not  maintainable,  it  being 
founded  on  a  supposed  breach  of  contract  for 
non-delivery.  But  we  are  not  authorized,  by 
the  case,  to  direct  a  nonsuit  to  be  entered.  We 
can,  therefore,  only  award  a  new  trial,  with 
costs  to  abide  the  event  of  the  suit.1 

New  trial  granted. 

Cited  in-3  Johns.  420 ;  6  Den.,  881 : 19  Barb.,  427 ;  26 
Barb.,  474 ;  62  Barb.,  596 ;  66  Barb.,  39. 


JACKSON  ex  dem.  POTTER  &  CALVIN, 

v. 
BAILEY. 

Witness  — Testimony  as  to  Evidence  of  Deceased 
Persons. 

An  Onondapra  commissioner  is  an  admissible  wit- 
ness to  prove  wbat  persons  deceased  swore  before 
the  commissioners,  in  relation  to  a  dispute  about 
the  title  to  land,  between  the  same  parties. 

THIS  was  an  action  of  ejectment,  for  the  re- 
covery of  land  in  the  township  of  Mar- 
cellus  in  Onondaga  County,  and  was  tried  at 
the  Circuit  in  that  county,  the  6th  of  June, 
1806.  The  lot  of  land,  comprehending  the 
premises  in  question,  was  granted  to  Ephraim 
Blowers  the  7th  of  July,  1790.  The  lessors  of 
the  plaintiff  claimed  under  a  deed,  given  by 
Blowers  to  David  Van  Rensselaer  the  12th  of 
July,  1784.  The  defendant  contended  that 
Blowers  was  an  infant  at  the  time  the  deed  to 
Van  Rensselaer  was  executed.  To  prove  this 
1 8*]  *he  called  Vincent  Matthews,  one  of  the 
commissioners  appointed  under  the  act  of  the 
Legislature,  entitled  "  An  act  to  settle  disputes 
concerning  titles  to  lands  in  the  County  of 
Onondaga,"  passed  the  24th  of  March,  1797 
(Greenlealf's  edition  of  the  Laws,  Vol.  III., 
p.  425),  to  testify  what  Charles  Blowers  and 
James  Blowers,  uncle  and  aunt  to  Ephraim 
Blowers,  and  who  were  dead,  had  sworn  to 
before  the  commissioners  at  the  time  the  title 
to  the  lot  was  litigated  before  them  by  the 
parties  in  this  cau.se.  This  evidence  was  ob- 
jected to,  and  overruled  by  the  judge.  It  was 
admitted  that  the  father  of  Ephraim  Blowers 
was  dead  ;  and  that  his  mother  lived  in  the 
State  of  Vermont.  The  defendant  gave  in 
evidence  a  deed  from  Ephraim  Blowers  to 
Bigelow  Lawrence,  dated  the  8th  of  January, 
1794,  for  the  premises  in  question.  The  de- 
fendant claimed  under  Bigelow  Lawrence. 
The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, on  the  ground  that  the  evidence  of 
Matthews  ought  to  have  been  received. 

Mr.  Cady,  for  the  defendant.  It  is  a  well- 
settled  rule  that  where  H  witness  is  dead,  evi- 
dence may  be  received  of  what  such  witness 
swore  at  a  former  trial.  (1  Strange,  162,  Pit- 

1.— Bailey  v.  Ojrden,  3  Johns.  Rep.,  399;  Hunn  v. 
Bonne,  2  Caines'  Rep.,  38 ;  Hollenbecker  v.  Napier, 
3  Caines*  Rep.,  182 ;  Wllkes  v.  Ferris,  5  Johns  Rep., 

.  1 1 ) . 


ton  v.  Walter  ;  Peake's  Law  of  Evidence,  89, 
note ;  2  Lord  Raym.,  1166  ;  3  Burr.,  1244  ;  2 
P.  Wms.,  563,  (Joker  v.  Farewell) 

KENT,  C  h.  «/"..  There  is  no  doubt  of  this 
rule,  where  it  is  between  the  same  parties. 

Messrs.  Gold  and  Van  Vechten,  for  the  plaint- 
iff. The  case  of  Coker  v.  Farewell,  which  ha» 
been  cited,  was  in  chancery,  and  the  deposition 
of  a  witness  deceased  was  offered  on  a  trial  of 
an  issue  between  the  same  parties.  To  render 
the  evidence  offered  in  this  case  admissible,  it 
should  appear  that  the  witness  had  been  sworn 
on  the  trial  of  a  cause,  and  in  a  regular  court 
of  record.  It  must  be  after  the  trial  is  finished, 
and  on  the  production  of  the  postea.  There  is 
no  instance  of  a  witness  being  produced  to  give 
evidence  of  what  another  witness  swore  in  the 
incipient  stage  of  a  cause,  or  before  the  trial 
was  finished  ;  for  it  may  be  that  what  the  wit- 
ness testified  was  disproved  or  .  invalidated  by 
subsequent  testimony.  The  whole  evidence 
must  be  closed.  This  kind  of  evidence  is  only 
admitted,  in  connection  with  and  in  support 
of  a  verdict.  If  you  cannot  give  the  verdict 
in  evidence,  you  *cannot  give  in  evi-  [*1J> 
dence  the  oath  on  which  it  was  founded. 
(Buller's  N.  P.,  242.)  In  Tooker  v.  Beaufort  (1 
Burr.,  146)  there  was  a  commission  of  inquiry, 
and  the  depositions,  with  the  commission  and 
return,  were  admitted,  but  not  as  conclusive 
evidence.  In  the  case  of  Janson  v.  Wilson 
(Doug.,  2257)  depositions  taken  before  the 
commissioners  of  bankruptcy  were  admitted  ; 
but  it  was  by  the  express  provision  and  di- 
rections of  a  statute.  The  rule  on  this  subject 
is  applicable  only  to  testimony  given  in  a  court 
of  record  ;  but  not  to  evidence  taken  before 
this  sort  of  pretorian  tribunal.  The  commis- 
sioners resemble  arbitrators  ;  and  testimony 
given  before  arbitrators  can  never  be  proved 
in  this  way.  They  are  not  bound  to  keep  any 
record  of  the  evidence  before  them.  They 
merely  take  notes  of  what  thejr  deem  material ; 
nor  is  the  evidence  always  taken  in  presence 
of  the  parties.  In  this  way  the  party  may  be 
deprived  of  the  benefit  of  a  cross-examination. 
If  the  Legislature,  in  creating  the  commission, 
had  directed  the  depositions  of  witnesses  to  be 
taken,  and  that  the  same  should  be  received 
in  evidence,  as  in  the  statute  of  the  5  Geo.  II., 
referred  to  in  the  case  of  Janse.n  v.  Wilson, 
there  could  then  have  been  no  doubt.  That 
such  an  express  provision  was  thought  neces- 
sary by  the  British  Parliament,  shows  very 
strongly  its  sense,  that  without  it  evidence 
could  not  be  given  of  what  witnesses  testified 
before  the  commissioners  of  bankruptcy. 

Mr.  Cady,  in  reply.  The  notes  of  the  com- 
missioners were  not  offered  as  evidence  in  this 
case.  Parties  are  regularly  noticed  to  attend 
before  the  commissioners,  and  may  attend  and 
cross-examine  the  witnesses,  if  they  think 
proper.  Suppose  something  should  occur  to 
prevent  the  jury  from  giving  a  verdict ;  this 
could  not  affect  the  evidence  which  had  been 
given,  or  prevent  the  application  of  the  general 
rule.  This  sort  of  evidence  is  admitted,  er 
necessitate,  to  prevent  the  party  from  losing  all 
the  benefit  of  the  testimony  of  a  witness  de- 
ceased. As  the  mother  resided  out  of  the 
State,  inferior  evidence  of  the  fact  was  ad- 
missible. 
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THOMPSON,  J.  It  seems  to  be  well  settled, 
and,  indeed,  is  not  denied  by  the  plaintiff's 
counsel,  that  where  a  person,  who  gave  evi- 
dence on  a  former  trial  between  the  same  par- 
2O*]  ties,  *in  the  usual  and  ordinary  course 
of  proceedings  in  courts  of  justice,  be  dead, 
upon  due  proof  of  such  trial,  and  the  death  of 
the  witness,  it  is  competent  to  prove  what  such 
witness  had  formerly  sworn.  (1  Strange. ,  162  ; 
3  Burr.,  1255  ;  2Ld.  Raym.,  1166  ;  2  P.  Wms., 
563  ;  2  Shower,  47 ;  Lil.  Ab.,  765.)  But  it  is 
said,  that  this  rule  ought  not  to  be  extended  to 
testimony  taken  before  the  Onondaga  com- 
missioners. I  am  unable,  however,  to  discover 
any  substantial  reason  for  the  distinction. 
These  commissioners  were  duly  constituted  a 
tribunal  to  hear  and  determine  disputes  rela- 
tive to  the  very  land  in  question,  and  to  ad- 
minister an  oath  to  witnesses.  Opportunity 
was  given  for  cross-examining;  witnesses ;  and 
it  appears  that  the  title  now  in  question  was 
actually  litigated  before  the  commissioners.  I 
understand  it  to  be  admitted  by  the  case,  that 
a  trial  was  pending  at  the  time  the  witnesses 
were  sworn,  and  that  no  objection  was  made 
respecting  the  mode  of  proving  that  such 
trial  was  pending.  The  objection  only 
went  to  the  admissibility  of  proof  as  to 
what  the  witnesses  had  sworn.  What  a 
deceased  witness  testified  on  a  former 
trial  is  only  to  be  ascertained  by  the  testimony 
of  some  person  present,  who  was  under  cir- 
cumstances to  know  and  remember  his  evi- 
dence, no  records  being  kept  of  what  witnesses 
swear  in  courts  of  law.  This  species  of  evi- 
dence is  admitted,  ex  necessitate,  and  must  be 
left  to  the  sound  discretion  of  a  jury,  under 
the  direction  of  the  court,  to  give  it  such 
weight  as  it  merits.  The  general  rule  is,  that 
when  any  matter  sworn  at  a  former  trial  is 
given  in  evidence,  it  must  be  between,  the  same 
parties,  otherwise,  no  opportunity  would  be 
given  for  cross-examining  the  witness.  The 
present  case  falls  strictly  within  this  rule.  But 
even  the  want  of  an  opportunity  for  cross- 
examination  has  not  been  deemed  sufficient  to 
exclude  this  kind  of  evidence.  For  it  has  been 
ruled,  that  if  witnesses,  who  were  examined 
on  a  coroner's  inquest,  be  dead,  or  beyond  sea, 
their  depositions  may  be  read  ;  for  the  coroner 
is  an  officer,  on  behalf  of  the  public,  to  make 
inquiry  about  the  matters  within  his  jurisdic- 
tion ;  and,  therefore,  the  law  will  presume  the 
depositions  before  him  to  be  fairly  and  impar- 
tially taken.  (1  Lev.,  180,  Buller,  N.  P.,  242.)' 
21*]  *My  opinion,  therefore,  is,  that  the 
testimony  offered  was  competent,  and  ought 
to  have  been  received,  and  that  a  new  trial 

1. — If  the  testimony  of  what  a  witness  swore  to  at 
a  former  trial  be  unaccompanied  with  the  posted, 
or  record  of  the  former  suit,  and  that  be  made  an 
objection,  at  the  time,  to  the  admission  of  the  testi- 
mony, the  objection  is  good.  Beals  v.  Guernsey,  8 
Johns.  Rep.,  446.  But  where  no  objection  is  made 
to  the  want  of  the  posted,  at  the  time,  the  pendency 
of  the  suit  will  be  presumed,  and  the  evidence  be 
received.  White  v.  Kibling,  11  Johns.  Rep.,  178. 
The  notes  of  the  judge  at  the  trial  are  not  evidence 
of  what  a  witness  swore  to.  Niles  v.  O'Hara,  4  Bin- 
ney  Rep.,  108.  Evidence  of  what  a  witness  in  a 
former  suit,  since  deceased,  sworn  to  on  the  trial, 
is  evidence  not  only  where  the  same  point  after- 
wards arises  between  the  same  parties,  but  against 
all  persons  standing1  in  the  relation  of  privies  in 
blood,  in  estate,  or  in  law.  Jackson,  ex  dem.  Bates, 
v.  Lawson,  15  Johns.  Rep.,  539. 
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must  be  awarded,  with  costs,  to  abide  the 
event.* 

KENT,  Ch.  J.,  SPENCER,  J.,  and  TOMPKINS, 
J.,  concurred. 

LIVINGSTON,  /.  I  dissent  from  the  opinion 
just  delivered.  In  cases  where  evidence  has 
been  received  of  what  a  witness,  since  dead, 
testified  on  a  former  occasion,  it  seems  not  only 
necessary  to  show  a  Its  pendent,  but  that  no 
other  proof  will  be  allowed  of  this  fact,  short 
of  the  verdict,  or,  at  least,  the  pontea ;  it  is 
even  said  that  there  must  have  been  a  decision, 
and  that  the  testimony  offered  must  be  in  sup- 
port of  it.  What  proof  it  was  intended  to  give 
of  a  trial,  in  this  case,  or  whether  any  deter- 
mination was  made  by  the  commissioners, 
does  not  appear.  But  without  inquiring  when, 
or  how,  such  evidence  be  admissible,  after  a 
regular  trial  at  law,  and  a  decision  by  a  jury, 
on  the  fact  litigated,  or  whether  ore  tenus  ex- 
aminations before  a  board,  thus  organized, 
can  ever  become  evidence  on  a  subsequent 
trial,  or  attempting  to  lay  down  general  rules, 
applicable  to  cases  of  this  nature,  which  is 
always  dangerous,  I  see  no  reason  for  changing 
the  opinion  given  at  the  circuit. 

It  must  be  admitted  that  receiving  informa- 
tion of  the  declarations  of  a  witness,  not  re- 
duced to  writing  and  signed  by  him,  from  any 
person  present,  whether  one  of  the  court  or 
not,  can  never  be  very  satisfactory.  Who  can 
be  supposed  so  much  interested  in  what  is 
going  on  at  a  trial,  as  not  only  to  attend 
minutely  to  all  that  witnesses  say,  but  to  take 
.the  trouble  of  committing  it  so  well  to  memo- 
ry, as  to  be  able  to  give  a  faithful  relation  of 
it,  at  any  time,  however  distant  ?  With  a 
memory  ever  so  well  exercised,  some  part  may 
escape,  which  did  not  appear  material,  and  yet 
may  have  been  essentially  so.  If  notes  were 
taken,  which,  though  it  does  not  appear,  was 
probably  done,  in  this  instance,  they  must  be 
incorrect,  or  imperfect,  since  error  is  almost 
unavoidable  in  the  hurry  of  a  trial.  After  all, 
who  can  say  what  effect  the  testimony,  if 
faithfully  detailed,  ought  to  have,  if  taken  in 
connection  with  the  other  evidence  that  may 
have  been  produced  on  the  former  hearing, 
and  which  may  not  now  be  in  the  power  of 
the  opposite  *party  ?  Suppose  the  [*22 
character  of  the  witness  to  be  bad,  would  it 
not  be  an  awkward,  if  not  a  novel  thing,  to  go 
into  that  inquiry,  after  he  had  been  for  years 
in  his  grave  V  it  must  already  be  perceived 
that  objections  to  this  species  of  testimony  are 
sufficiently  strong  to  justify  a  rejection  of  it, 
even  where  there  has  been  a  regular  trial, 
whenever  it  does  not  appear  absolutely  neces- 
sary to  prove  the  particular  fact  for  which  it 
is  offered.  Here  the  infancy  of  Ephraim 
Blowers  was  the  fact  to  be  established.  His 
mother  was  living  in  an  adjoining  State,  and 
her  testimony  could  have  been  obtained,  under 
a  commission,  in  less  than  a  fortnight.  Now, 
a  mother  must  generally  be  a  better  witness  of 
the  age  of  a  child  than  an  uncle  or  aunt ;  and 
while  living,  and  so  easily  examined,  a  party 
should  never  be  permitted  to  resort  to  inferior 

2.— Evidence  of  what  a  witness,  since  deceased, 
swore  to  on  a  question  of  bail  before  a  judge,  is  not 
evidence  at  the  trial  of  the  cause.  Jackson  v.  Win- 
chester, 4  Dallas,  305. 
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testimony,  which  might  be  a  temptation  to 
keep  the  living  witness  out  of  the  way.  With- 
out imputing  any  design  to  the  defendant,  it 
is  somewhat  singular  that  a  witness,  so  very 
important  to  him,  if  she  could  really  establish 
the  infancy  of  her  son,  when  he  executed  the 
deed  in  question,  was  not  produced  or  exam- 
ined under  a  commission.  I  am  of  opinion, 
therefore,  that  the  postea  ought  to  be  delivered 
to  the  plaintiff. 
New  trial  granted. 

Dteting-uished-8  Wend.,  82. 

Cited  in-5  Hill,  296;  7  Johns.,  299;  12  Wend.,  45. 


JACKSON,  ex  dem.  MURRAY  &  BOWEN, 

v. 
HAZEN. 

Ejectment,— Possession  Sufficient  to  Maintain — 
Tortiou*  Entry. 

Where  the  lessor  of  the  plaintiff,  In  an  action  of 
ejectment,  had  been  In  the  peaceable  possession  of 
the  premises  for  three  years,  and  the  defendant 
afterwards  entered,  without  any  color  of  right,  it 
was  held  that  such  a  possession  would  enable  the 
plaintiff  to  maintain  ejectment  against  the  defend- 
ant, who  was  to  be  considered  as  a  trespasser.* 

THIS  was  an  action  of  ejectment,  brought  to 
recover  a  piece  of  land,  in  lot  No.  24,  in 
Hassencleaver's  patent,  in  Herkimer  County, 
and  was  tried  at  the  Circuit  Court  in  that 
county,  on  the  26th  June,  1806,  before  Mr. 
Justice  Spencer.  The  counsel  for  the  plaintiff, 
on  opening  the  cause,  stated  that  they  should 
prove  a  mere  possessory  title  in  the  lessors  of 
the  plaintiffs,  namely,  that  Bowen,  one  of  the 
lessors  of  the  plaintiff,  being  in  the  possession 
of  the  premises  in  question  on  the  1st  of  Janu- 
ary, 1803,  leased  them  to  one  Wait  for  a  year, 
for  the  rent  of  $35.  Wait  entered,  and  con- 
tinued in  possession,  and,  at  the  end  of  the 
year,  surrendered  the  premises  to  Bowen  ; 
23*]  when  one  Battles,  under  a  contract  *with 
Bowen,  entered,  and  continued  in  possession 
of  the  premises  until  the  first  of  January,  1806, 
when  he  surrendered  them  to  Bowen.  Shortly 
after,  the  defendant  entered,  and  took  posses- 
sion of  the  premises,  without  any  claim  or 
color  of  right,  from  any  person  whatever.  On 
this  statement,  the  judge  ruled  that  the  title 
proposed  to  be  proved  was  not  sufficient  to 
enable  the  plaintiff  to  recover,  in  this  action, 
without  showing  a  privity  of  interest  between 
the  defendant  and  one  of  the  lessors  of  the 
plaintiff  ;  and  that  the  same  was  inadmissible, 
as  evidence  of  a  possessory  title. 

The  plaintiff  was,  therefore,  nonsuited. 

A  motion  was  now  made  to  set  aside  the 
nonsuit. 

Mr.  Ford,  for  the  plaintiff.  Possession  is 
always  prima  facie  evidence  of  a  legal  title  in 
the  possessor.  (Blk.  Comm.,  191,  196.)  Posses- 
sion will  enable  the  possessor  to  maintain  tres- 
pass against  all  persons  but  the  real  owner. 
(3  Burrows,  1568.)  Now  the  action  of  eject- 
ment is,  in  its  nature,  an  action  of  trespass, 
and  the  same  evidence,  as  to  title,  in  the  one, 
is  sufficient  in  the  other.  Anciently,  nothing 
but  damages  was  recovered,  but  it  is  now  a 

•Jackson  v.  Deun,  5  Cow.  Rep.,  200. 


proceeding  in  rem.  (Runnington  8  ;  3  Wilson, 
120  ;  3  Blk.  Comm.,  200.)  If  the  plaintiff  can 
show  that  he  was  in  possession  of  the  prem- 
ises, any  time  within  20  years,  it  is  sufficient  to 
support  an  action  of  ejectment.  (BullerJ^.  P., 
103 ;  Espinasse's  Digest,  432.)  The  person 
first  in  possession  is  deemed  to  have  the  right, 
and  here  the  plaintiff  was  in  possession,  and 
the  defendant  entered  without  any  color  of 
right.  The  presumption  of  right  is  in  favor 
of  the  plaintiff  (Cro.  Eliz.,  437,  Bateman  v. 
Allen),  and  unless  the  defendant  could  show 
some  right  or  title,  the  plaintiff  was  entitled 
to  recover ;  for  being  disseised,  without  any 
right  in  the  defendant,  he  may  recover  against 
him,  without  showing  any  other  title. 

Mr.  Sedgwick,  contra.  The  plaintiff  must 
always  recover,  on  the  strength  of  his  own 
title.  He  must  show  some  title.  Mere  pre- 
sumption is  not  sufficient.  In  ejectment  it  is 
necessary  to  prove  a  lease,  or  a  title,  which  is 
equivalent.  A  judgment  in  ejectment  is  con- 
clusive, in  an  action  for  menne  profits.  Now,  if 
a  mere  possession,  *even  for  a  month,  [*24: 
would  entitle  the  possessor  to  maintain  eject- 
ment, a  trespasser  might  recover  mesne  profits 
against  one  who  had  as  good  a  title  as  himself. 

Per  Curiam.  Had  the  defendant  come  into 
possession  of  the  premises  peaceably,  a  ques- 
tion would  have  then  been  presented,  whether 
the  lessors  of  the  plaintiff,  who  relied  upon  a 
mere  possessory  title,  were  not  bound  to  show 
a  possession  for  20  years  ;  and  this  was,  proba- 
bly, the  point  of  view,  in  which  the  judge,  at 
the  circuit,  considered  the  question  raised.  But 
according  to  the  statement  of  the  case,  the 
cause  does  not  turn  on  that  point.  The  de- 
fendant must  be  considered  as  a  trespasser. 
One  of  the  lessors  of  the  plaintiff  had  been  in 
the  peaceable  possession  of  the  premises  for 
near  three  years,  when  the  defendant  entered 
upon  him,  without  any  claim,  or  color  of 
right,  or  title,  from  any  person  whatever. 
This  was  a  tortious  entry,  and  it  never  can  be 
permitted  that  a  party  should  derive  a  right 
from  his  own  unlawful  act.  The  nonsuit 
must,  therefore,  be  set  aside,  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted. 

Cited  in-4  Johns.,  211 ;  10  Johns.,  356 ;  5  Cow.,  202 ; 
17  Wend.,  78;  H.  &  D.,  190;  26  Hun,  662;  16  Barb., 
134 ;  31  Barb.,  514. 


MANNY  t>.  HARRIS. 

1.  Evidence — Record  in  Former  Suit.     2.   Ten- 
der on  Bond. 

To  make  a  record,  in  a  former  suit,  conclusive  ev- 
idence on  any  point,  it  should  appear  from  the 
record  that  such  point  was  in  issue.  Other  evidence 
cannot  be  received  to  show  that  a  particular 
matter,  not  in  issue  on  the  record,  came  in  ques- 
tion, or  was  taken  into  consideration  by  the  jury.  A 
tender  on  a  bond  with  a  penalty,  does  not  bar  the 
action  on  such  bond. 


NOTE.— Former  recovery— Record— Parol  evidence, 
when  admissible,  to  show  what  was  in  issue  in  former 
suit. 

The  rule  Is  well  established,  if  not  elementary, 
that  a  party  insisting-  upon  a  former  recovery  must 
show  that  the  record  of  the  former  suit  includes  the 
matters  alleged  to  have  been  determined.  The  cases 

JOHNS.  REP.,  2. 


1806 


JACKSON,  ETC.,  v.  HAZEN. 


24 


Citations— 1  Esp.,  43:  3  Wil.,308;  1  Cai.  Cos.,  21; 
Kolle  Abr.,  524;  Bac.  Abr.,  457 ;  1  Ves.,  440;  5  Co., 
69 ;  2  P.  Wins.,  136 ;  3  Vern.,  76 ;  Dyer,  143 ;  6  Powell, 
173. 

THIS  was  an  action  of  debt  on  a  bond  ;  the 
cause  was  tried  at  the  circuit  in  the 
County  of  Saratoga  on  the  28th  April,  before 
Mr.  Chief  Justice  Kent.  The  bond  was  dated 
the  25th  of  May,  1800,  and  recited  that, 
whereas  Harris,  by  virtue  of  an  agreement 
made  with  Manny,  was  in  possession  of  112 
acres  of  land,  situated,  &c.,  which  lot  was 
leased  to  Manny,  by  Dirick  Lefferts,  of  the 
city  of  New  York,  deceased,  with  a  reserva- 
tion of  a  yearly  rent  of  £10  3s.  IQd.,  and  the 
lease  contained  a  covenant,  that  if,  at  the  expi- 
ration thereof,  Manny,  his  heirs  or  assigns, 
should  pay  the  lessor  £145  12s.,  that  then  the 
lessor  would  convey  the  land  to  Manny,  by  a 
sufficient  warranty  deed.  The  condition  of  the 
25*]  bond  was,  that  if  Harris  *paid  Manny 
the  yearly  rent,  specified  in  the  lease  according 
to  the  conditions  thereof,  and  also  the  sum  of 
£145  12s.  by  the  1st  day  of  September,  1802, 
then  the  bond  was  to  be  void.  The  defendant 
pleaded  non  est  factum ;  and  gave  notice  of  a 
set-off ;  and  that  he  should  offer  in  evidence, 
under  that  plea,  that,  at  the  trial  of  a  cause 
between  him  and  the  plaintiff,  before  the  com- 
mencement of  the  present  suit,  at  the  Saratoga 
Circuit,  in  which  Harris  was  plaintiff,  the  said 
bond  and  the  moneys  due  thereon  were  neces- 
sarily drawn  in  question,  and  that  the  jurors, 
in  the  said  cause,  took  into  consideration,  in 
making  up  their  verdict,  and  did  allow  and  de- 
duct from  the  demand  of  Harris,  all  the 
moneys  due,  or  now  claimed  by  Manny  on  the 
said  bond  ;  and  further,  that  the  said  bond 
was  given  on  the  condition  that  Manny  should 
procure,  by  the  first  day  of  October,  1802,  a 
good  and  sufficient  deed  of  the  said  land  to 
Harris,  from  the  representatives  of  Lefferts  ; 
but  that  no  such  deed  had  been  procured  by 
Manny  ;  and  further,  that  on  the  28th  of  May, 
1801,  the  defendant  paid  to  the  plaintiff,  at  Al- 
bany, the  interest  due  on  £145  12s.,  being 
$25.50,  and  that  on  the  26th  of  May,  1802, 
before  the  commencement  of  the  suit,  he  ten- 
dered and  offered  to  pay  to  the  plaintiff,  $25.50 
further  interest  on  the  said  sum,  which  the 
plaintiff  refused  ;  and  that  on  the  first  of  Sep- 
tember, 1802,  the  defendant  tendered  and 
offered  to  pay  the  plaintiff  the  said  sum  of 
£145  12s.,  and  also  $6.88  interest,  according  to 
the  condition  of  the  bond,  which  the  defend- 
ant refused  to  accept. 

The  defendant  proved  that  on  the  6th  of 
May,  1802,  he  went  to  the  plaintiff's  house,  and 
was  informed  by  the  family  that  the  plaintiff 
was  gone  to  New  York  ;  that  after  waiting 
some  time,  and  counting  out  the  sum  of  £10 
3s.  Wd.,  due  on  the  bond,  he  went  away,  find- 
ing no  person  ready  to  receive  the  money.  He 
also  proved  that  on  the  1st  of  September, 


1802,  he  tendered  to  the  plaintiff  the  sum  of 
*£145  12s. ,  and  the  interest,  which  the  [*2O 
plaintiff  refused,  saying  the  defendant  should 
not  have  the  land,  as  a  Mr.  Barton  had  got  it. 
The  defendant  then  offered  in  evidence  the 
record  of  the  former  suit  of  Harris  against 
Manny,  and  one  of  the  jurors  on  that  trial  as  a 
witness,  that  the  moneys  claimed  by  the  plaint- 
iff had  been  allowed  in  that  suit.  This  evi- 
dence was  objected  to,  on  the  part  of  the 
plaintiff,  but  admitted  by  the  judge.  It  ap- 
peared from  this  record  that  the  suit  was  on  a 
bond,  dated  the  26th  of  May,  1800,  from 
Manny  to  Harris,  in  the  penal  sum  of  $2,500, 
with  a  condition,  that  if  Manny  should  pro- 
cure a  good  and  sufficient  deed  to  Harris,  from 
the  representatives  of  Lefferts,  for  the  lot  of 
land  above  mentioned,  on  or  before  the  1st  of 
October,  1802,  provided  Harris  paid  the  sum 
of  £145  12s.,  with  interest  annually,  before  the 
1st  of  September,  1802,  then  the  bond  to  be 
void,  &c.  Manny  pleaded  that  Harris  did  not 
pay,  &c.  Harris  replied  that  he  paid  Manny 
one  year's  interest,  and  tendered  him  the  prin- 
cipal, with  the  interest  due,  according  to  the 
condition  of  the  bond,  which  Manny  refused, 
in  the  manner  above  stated.  To  this  replication 
there  was  a  rejoinder  and  issue. 

One  of  the  jurors  on  the  former  trial,  being 
sworn  as  witness,  testified  that  the  jury,  in 
making  up  their  verdict  in  that  cause,  allowed 
the  present  plaintiff  all  the  money  he  now 
claims  in  the  present  suit.  The  verdict  in  the 
former  suit  was  for  $662.50,  for  which  judg- 
ment was  rendered,  and  the  execution  thereon 
satisfied. 

On  the  trial  of  this  suit,  the  plaintiff  proved 
that  his  brother  was  his  authorized  agent  to 
transact  his  business,  and  had  the  custody  of 
his  papers  and  the  bond  in  question,  and  was 
at  his  house  the  day  the  defendant  came  there  ; 
but  that  no  money  was  tendered  to  him  by  the 
defendant ;  and  that  prior  to  the  commence- 
ment of  this  suit,  a  demand  of  the  money  had 
been  made  of  the  defendant,  who  refused,  al- 
leging that  the  amount  had  been  allowed  to 
the  plaintiff  *in  the  former  suit.  The  [*27 
jury  found  a  verdict  for  the  defendant. 

A  motion  was  now  made  to  set  aside  the 
verdict.  1st.  Because  the  record  of  the  trial  in 
the  former  suit,  and  the  evidence  of  the  juror, 
were  improperly  admitted.  2d.  Because  the 
tender  of  the  interest,  on  the  26th  of  May, 
1802,  and  the  tender  of  the  same  on  the  2d  of 
September,  1802,  were  not  sufficiently  proved. 
3d.  That  the  subsequent  demand  and  refusal 
entitled  the  plaintiff  to  recover,  notwithstand- 
ing the  tender. 

Mr.  Hildreth,  for  the  plaintiff.  The  point 
put  in  issue  by  the  pleadings  in  the  former  suit 
was  the  tender.  There  was  no  pretense  of  a 
set-off,  nor  had  the  jury  any  right  to  take  a  set- 
off  into  consideration.  In  the  case  of  Sintze- 
nick  v.  Lucas  (1  Espinasse's  Cases,  43),  Lord 


in  this  State  which  apparently  conflict  with  this 
principle,  originated  in  justices'  courts,  in  which 
pleadings  are  informal.  They  are  not  applicable  to 
proceedings  in  courts  of  record.  Campbell  v.  Butts, 
3  N.  Y.,  173. 

See  Doty  v.  Brown,  4  N.  Y.,  71 ;  Jackson  v.  Wood, 
3  Wend.,  27.  Reversed,  8  Wend.,  9. 

Where,  under  the  pleadings,  a  certain  issue  might 
have  been  determined,  it  seems  that  parol  evidence 
is  admissible  to  show  that  it  actually  was  determined. 
Kerr  v.  Hays,  a5  N.  Y.,  331. 
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See,  also,  Stedman  v.  Patchin.  34  Barb.,  218; 
M'Lean  v.  Hugarin,  13  Johns.,  184;  Dunckel  v. 
Miles,  11  N.  Y.,  420 ;  White  v.  Madison,  26  N.  Y.,  117; 
Gardner  v.  Buckbee,  3  Cow,  120. 

Parol  evidence  is  admissible  to  show  what  was 
claimed  and  proved  before  the  jury;  because  the 
record,  being  general,  it  could  not  be  known  with- 
out the  aid  of  parol  evidence  what  was  the  matter 
in  controversy,  Eastman  v.  Cooper,  15  Pick.,  286 ; 
Dutton  v.  Woodman,  9  Cush.,  261. 
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Kcnyon  observed,  "that  in  order  to  make  a 
record  evidence  to  conclude  any  matter,  it 
should  appear  that  the  matter  was  in  issue, 
which  should  appear  from  the  record  itself, 
nor  should  evidence  be  admitted  that  under 
such  a  record  any  particular  matter  came  in 
question."  Here  the  payment  or  set-off  was 
not  in  issue,  and  the  record  could  conclude 
nothing  on  that  point.  The  juror,  therefore, 
ought  not  to  have  been  admitted  to  testify 
what  was  taken  into  consideration  by  the  jury. 
The  only  measure  of  damages  in  that  case  was 
the  value  of  the  lands  covenanted  to  be  con- 
veyed. It  is  true  that  nemo  debet  bis  vexari  ;  but 
then  it  must  be  for  the  same  cause  of  action  (3 
Wilson,  304,  Kitchen  v.  Campbell,  T.  Raym., 
472),  or  the  same  point  in  issue. 

The  tender  on  the  26th  of  May,  1802,  was 
not  made  according  to  law.  Harris  should 
have  staid  at  the  plaintiff's  house  until  sunset 
<6  Bac.  Abr.,  453,  5th  edition),  but  he  went 
away  about  noon.  A  tender  does  not  discharge 
the  debt.  (6  Bac.  Abr.,  457;  Plowden,  172, 
173.)  Besides,  it  ought  to  have  been  as  fully 
proved,  as  on  a  plea  of  tender.  The  defendant 
should  have  shown  not  only  that  he  was  then 
ready,  but  was  now  ready  to  pay  the  money, 
which  should  be  brought  into  court.  (6  Bac. 
Abr.,  460,  464.)  If  the  money  be  not  brought 
into  court,  the  plaintiff  is  entitled  to  sign 
judgment. 

Jar.  Henry,  for  the  defendant.  The  meas- 
28*]  ure  of  damages  *was,  no  doubt,  esti- 
mated according  to  the  value  of  the  land,  and 
allowing  for  the  money  paid.  The  general 
rule  as  to  tender  is  not  questioned.  But  if  it 
be  shown  that  by  the  plaintiff's  default  it  was 
impossible  to  make  the  tender,  the  defendant 
is  excused.  The  plaintiff  ought  to  have  been 
at  home  on  the  day  of  payment. 

Where  the  same  subject  matter  has  been 
once  tried,  it  cannot  be  again  litigated.  The 
bond  here  relates  to  the  same  subject  matter. 
The  tender  is  made  out  by  the  default  of  the 
plaintiff,  or  by  the  finding  of  the  jury.  The 
remedy  on  the  penalty  of  the  bond  is,  then, 
gone,  though  the  debt  exists,  to  recover 
which  the  plaintiff  should  have  restored  to  a 
different  action.  The  plea  of  tout  temps  prist 
with  uncore  prist,  regards  only  the  debt,  not  the 
penalty  ;  to  get  rid  of  the  penalty  or  forfeiture, 
it  is  only  necessary  to  show  a  performance  of 
the  condition,  or,  what  is  tantamount  to  a 
performance,  a  tender  and  refusal.  A  tender 
to  a  bond  with  a  penalty  is  in  bar  of  the 
action.  (8  Term,  683  ;  Douglas  el  al.  v.  Pat- 
rick, 1  Esp.  Cas.,  449;  SComyn's,  649  ;  Plead- 
er, 2  W.,  28;  Carthew,  183.) 

But  a  more  substantial  ground  of  defense  is, 
that  the  plaintiff  had  already  received  what 
he  is  attempting  to  recover  by  the  suit.  The 
jury,  in  assessing  the  damages  in  the  former 
suit,  deducted  the  consideration  money  from 
the  value  of  the  land,  and  gave  a  verdict  for 
the  residue.  This  must  be  intended  from  the 
record  ;  and  the  fact  is  proved  by  the  evidence 
of  the  juror.  In  the  present  action  there  is  a 
plea  of  set-off  for  so  much  money  paid  to  the 
plaintiff's  use.  Now,  if  the  jury,  in  the  former 
suit,  did  make  a  deduction  of  the  consider- 
ation money,  it  must  be  considered  as  so  much 
money  had.  and  received  to  the  use  of  the 
plaintiff.  If  a  court  of  equity  would  interfere 
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to  prevent  the  plaintiff  from  proceeding  to 
recover  this  money  a  second  time,  there  is  no 
reason  why  this  court  should  allow  him  to 
recover  it  again  in  this  action.  In  the  case  of 
Jiedient  v.  Church  (Caines's  Cases  in  Error, 
21),  though  no  set-off  was  pleaded,  the  Court 
of  Errors  decided  that  the  amount  of  sales 
might  be  deducted,  and  that  the  residue  was 
the  proper  measure  of  damages. 

*Mr.  Van  Vec/iten,  in  reply.  We  are  [*29 
not  to  intend  that  the  jury,  in  the  former 
suit,  took  into  consideration  what  was  not  in 
issue  before  them,  or  competently  proved. 
The  plea  of  tender  presumes  that  there  was  no 
payment.  For  if  the  money  was  paid  why 
plead  tender  ?  Tender  was  the  only  point  in 
the  pleadings.  The  tender  did  not  save  the 
penalty  of  the  other  bond  ;  its  only  effect  was 
to  give  the  defendant  a  remedy  on  the  con- 
tract for  the  conveyance  of  the  land.  A  mere 
naked  tender  will  never  destroy  the  remedy 
on  the  penalty  of  a  bond.  The  jury,  there- 
fore, had  no  right  to  consider  the  payment,  or 
to  take  the  money  into  their  calculation. 
The  only  rule  for  them  was,  the  value  of  the 
land  to  be  conveyed.  The  court  cannot  in- 
tend that  the  jury  did  more  than  they  were 
authorized  to  do  by  the  pleadings  in  the 
cause. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

To  defeat  the  plaintiff's  recovery  the  defend- 
ant's counsel  rely  on  two  points : 

1.  That  on  the  trial  of  the  suit,  in  which 
Harris  was  plaintiff  and  Manny  defendant,  the 
jury  allowed  the  money  claimed  in  the  action. 

2.  That  the  defendant,  having  once  tender- 
ed the  principal  and  interest,  due  on  the  bond 
now  in  suit,  the  plaintiff's  remedy  to  maintain 
an  action  for  the  penalty  is  gone,    notwith- 
standing the  plaintiff,  after  the  tender,   and 
before  the  institution  of  the  suit,  demanded 
the  money  tendered. 

The  only  point  in  issue  in  the  former  suit 
was,  whether  Harris  had,  or  had  not,  paid 
and  tendered  the  moneys  due,  to  entitle  him 
to  a  deed  for  the  land  contracted  to  be  sold. 
That  point  was  decided  by  the  jury  in  favor 
of  Harris,  and  they  gave  him  a  verdict  for 
$662.50,  as  damages  for  not  making  the  con- 
veyance. It  is,  therefore,  only  necessary  to 
inquire,  whether  that  issue  warranted  the  giv- 
ing the  present  bond  in  evidence,  so  that  the 
jury  might  allow  it  to  the  plaintiff  ;  for  if  the 
issue  did  not  embrace  the  consideration  of  the 
present  cause  of  action,  *evidence  ought  [*3O 
not  to  have  been  received  that  the  jury  did 
decide  upon  it.  This  principle  is  not  only  a 
plain  dictate  of  common  sense,  but  has  fre- 
quently been  recognized.  In  the  case  of 
Sintzenick  v.  Lucas  (1  Esp.  Rep.,  43),  Lord 
Kenyon  lays  it  down,  that  to  make  a  record 
evidence  to  conclude  any  matter,  it  should 
appear  that  the  matter  was  in  issue,  which 
should  appear  from  the  record  itself;  nor 
should  evidence  be  admitted,  that  under  such 
a  record  any  particular  matter  came  in  issue. 
In  the  case  of  Kitclien  et  al.  v.  Campbell  (3  Wil., 
308),  Lord  Hardwicke  says,  "It  is  the  test,  to 
know  whether  a  final  determination,  in  a 
former  action,  is  a  bar  or  not  to  a  subsequent 
one,  where  the  same  evidence  will  support 
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both  the  actions."  It  does  not  appear  from 
the  record  that  the  former  issue,  in  any  shape, 
•comprehended  this  cause  of  action,  and,  con- 
sequently, the  proof  admitted  at  the  time  was 
improper.1 

There  is  no  analogy  between  this  case  and 
that  of  Church  v.  Bedient  (Caines's  Cases  in 
Error,  21);  there  the  assured  went  for  a  total 
loss,  holding  in  his  hands  the  proceeds  of  the 
very  subject  insured,  nearly  equivalent  to  the 
loss  claimed.  Though  the  Court  of  Errors 
•did  not  decide  that  the  proceeds,  without  any 
notice  of  set-off,  ought  to  go  in  diminution  of 
the  recovery,  yet  I  think  it  ought  to  be  so. 
In  this  case  there  are  two  distinct  bonds  ;  one 
for  the  absolute  payment  of  a  sum  of  money  by 
the  defendant,  the  other  for  the  conveyance  of 
a  tract  of  land,  on  the  payment  of  the  money, 
and  the  remedy,  on  a  breach  of  either  of  the 
conditions,  was  distinct  also. 

The  second  point  is  attended  with  no  diffi- 
culty. There  is  a  dictum  in  Carthew,  133, 
that  if  tender  be  on  a  bond,  with  a  penalty, 
the  plea  is  in  bar  of  the  action.  The  only 
possible  reason  for  this  was,  that  the  penalty 
•on  a  forfeiture  of  the  condition  became  the 
debt,  and  might  be  recovered.  At  present  it 
is  not  so  considered,  and  on  payment  of  the 
sum  in  the  condition  the  court  will  order  satis- 
faction. The  reason  having  ceased,  the  law 
must  cease  with  it.  I  doubt,  however,  wheth- 
31*]  er  this  was  the  law,  that  a  *teuder,  in 
-case  of  a  penal  obligation,  took  away  the 
remedy  on  the  obligation.  A  case  in  2  Rolles, 
Abr.,  534;  6  Bac.  Abr.,  457,  has  a  different 
^aspect.  It  appears  by  the  present  case,  that 
prior  to  the  commencement  of  this  suit,  the 
plaintiff  demanded  the  money,  which  was  not 
paid.  Though  there  had  been  a  previous 
legal  tender,  so  as  even  to  bar  a  suit  on  the 
penalty,  this,  I  think,  revived  the  remedy.  The 
court  are,  therefore,  of  opinion  that  a  new  trial 
ought  to  be  awarded,  with  costs  to  abide  the 
•event  of  the  suit. 

New  trial  granted. 

Cited  in— 3  Wend.,  35,  157;  8  Wend.,  22;  3  N.  Y., 
175 ;  25  N.  Y..  616 ;  38  N.  Y.,  65 ;  9  Hun,  629 ;  6  Barb., 
•617  ;  13  Barb.,  161 ;  37  Barb.,  508 ;  5  Trans.  App.,  301 ; 
1  Abb.  N.  S.,  438;  50  Ind.,  421. 


JACKSON,  ex  dem.  COE,  ET  AL., 

v. 
KNIFFEN. 

Will — Revocation — Parol  Evidence — Declaration 
of   Testator. 

Parol  evidence  of  the  revocation  of  a  will  is  in- 
admissible. 

Parol  evidence  to  show  that  the  testator  executed 
a  will  under  duress,  may  be  received ;  but  not  of 
the  subsequent  declarations  of  the  testator  himself. 

fPHIS  was  an  action  of  ejectment,  for  land 
J-  in  Newburgh,  in  the  County  of  Orange. 
The  cause  was  tried  at  the  Orange  Circuit,  in 
May,  1805,  before  Mr.  Justice  Thompson. 

The  lessors  of  the  plaintiff  claimed  title  to 
the  premises  in  question,  as  heirs-at-law,  and 

1.— See  Phillips  v.  Berick,  16  Johns.-  Rep.,  137 ; 
Ryer  v.  Atwater,  4  Day's  Rep.,  431. 

JOHNS.  REP.,  2.  N.  Y.  R.,  3. 


by  conveyance  from  the  heirs-at-law  of  David 
Kniffen,  who  died  in  January,  1804.  The 
plaintiff  proved  title,  prima  facie.  The  de- 
fendant then  offered  the  will  of  David  Kniffen 
in  evidence.  It  was  dated  February  1,  1801, 
and  executed  in  presence  of  three  witnesses. 
The  testator  gave  to  his  son  $3,  and  to  each  of 
his  daughters  $5,  and  his  grandchildren  $3 
each,  and  to  the  daughter  of  Undrell  Merrit, 
$125,  and  directed  the  legacies  to  be  paid  out 
of  his  personal  estate ;  and  then  devised  all 
the  remainder  of  his  real  and  personal  estate 
(after  paying  the  debts  and  the  legacies)  to  his 
wife,  the  defendant,  in  fee.  The  will  was 
then  proved  by  one  of  the  subscribing  wit- 
nesses. The  plaintiff  then  called  several 
witnesses  to  prove  that  the  will  was  obtained 
by  duress.  It  appeared  that  the  testator  was 
possessed  of  considerable  real  and  personal 
estate  in  his  lifetime ;  and  had  advanced  to 
some  of  his  children  small  sums  of  money ; 
that  the  defendant  was  his  second  wife,  by 
whom  he  had  no  issue ;  and  that  they  had 
been  married  for  twenty  years  before  his 
death.  The  testator  *was  about  eighty  [*32 
years  of  age  at  the  time  of  his  decease.  Dur- 
ing the  time,  between  the  1st  February,  1801, 
and  his  death,  he  was  guarded  and  watched 
by  his  wife  and  Undrell  Merrit,  who  lived  in 
the  house,  and  his  children  were  debarred 
from  having  free  access  to  him,  with  a  view, 
as  the  witnesses  supposed,  to  prevent  him 
from  altering  or  making  any  other  will.  The 
plaintiff  then  offered  to  prove,  by  one  of  the 
subscribing  witnesses  to  the  will,  and  four 
other  persons,  that  the  testator,  on  many 
occasions,  in  conversation  with  them,  whom 
he  considered  as  his  friends,  since  the  making 
of  the  same  will,  had  uniformly,  and  in  the 
most  earnest  manner,  declared  that  instrument 
not  to  be  his  will ;  and  that  he  had  been 
forced  to  execute  it,  for  he  should  have  been 
murdered  if  he  had  not ;  and  called  on  these 
persons  to  bear  witness  to  what  he  declared, 
and  particularly  requested  the  subscribing 
witnesses  no  to  prove  the  execution  of  the 
will,  which  had  been  kept  in  the  custody  of 
Joseph  Morey,  one  of  the  executors,  ever 
since  its  execution.  The  plaintiff  offered  to 
prove  further,  that  the  testator,  during  his  last 
illness,  and  within  an  hour  before  his  death, 
while  expecting  immediate  dissolution,  in  a 
solemn  manner,  called  on  one  of  the  persons 
then  present,  to  bear  witness  that  the  said 
instrument  was  not  his  will,  but  that  it  had 
been  extorted  from  him,  through  fear  of  be- 
ing murdered,  and  that  his  desire  was  to  make 
an  equal  distribution  of  his  estate  among  his 
children  ;  the  testator,  also,  then  declared,  as 
he  had  often  before,  that  he  had  requested 
Joseph  Morey  to  return  to  him  the  said  in- 
strument for  the  purpose  of  cancelling  it ;  but 
that  Morey  always  refused  to  return  it. 

The  judge  overruled  thistestimony,  and  the 
plaintiff  submitted  to  a  nonsuit. 

A  motion  was  now  made  to  set  aside  the 
nonsuit,  and  for  a  new  trial,  on  a  case  made, 
in  which  the  above  facts  were  stated. 

The  case  was  submitted  to  the  court  with- 
out argument. 

THOMPSON,  J.  This  case  was  submit-  [*33 

ted  to  the  court  without  argument.  It  appears 
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that  the  right  of  the  respective  parties  to  the 
premises  in  question  depends  on  the  validity  of 
the  will  of  Daniel  Kniffrn,  under  which  the  de- 
fendant claims,  The  lessors  of  the  plaintiff 
contend  that  the  will  is  void.  To  establish 
this,  they  offered,  upon  the  trial,  to  prove  cer- 
tain parol  declarations,  by  the  testator,  after 
the  due  execution  of  his  will,  some  of  which 
were  made  a  few  hours  before  his  death,  pur- 
porting that  he  had  executed  his  will  through 
fear  and  compulsion,  and  that  he  revoked  the 
same.  This  testimony  was  overruled,  and  the 
question  now  presented  is  whether  it  was  com- 
petent evidence,  and  ought  to  have  been  ad- 
mitted. The  other  circumstances  given  in  evi- 
dence, tending  to  show  that  the  testator,  when 
he  executed  the  will  in  question,  was  under 
improper  restraint,  might  have  been  submitted 
to  the  jury  ;  but  on  the  rejection  of  the  parol 
declarations  of  the  testator,  the  plaintiff  sub- 
mitted to  a  nonsuit.  In  whatever  point  of 
view  the  testimony  offered  is  considered,  I  can- 
not but  think  that  it  was  properly  overruled. 
It  could  not,  if  placed  in  the  strongest  possible 
terms,  amount  to  a  revocation,  without  a  direct 
violation  of  the  statute,  which  declares  that  no 
will  (of  land)  shall  be  revoked,  or  altered,  ex- 
cept by  writing,  executed  with  all  the  requi- 
sites of  a  will,  or  by  cancelling  the  same.  If 
these  declarations  were  not  to  operate  as  a  re- 
vocation, I  am  at  a  loss  to  see  in  what  manner 
they  could  affect  the  will.  To  say  that  they 
were  proper,  in  order  to  show  that  the  instru- 
ment in  question  was  not  duly  executed,  by 
reason  of  its  having  been  signed  under  duress, 
is  assuming  the  very  point  which  was  to  be 
proved.  If  they  were  legal  evidence,  they 
must  be  so,  when  standing  alone,  unaided  by 
any  of  the  circumstances" previously  proved. 
That  the  declarations  were  made  a  few  hours 
before  the  death  of  the  testator,  can  add  noth- 
ing to  their  efficacy  :  for,  surely,  he  could  not 
34*]  be  considered  *as  standing  in  the  char- 
acter of  a  witness,  even  admitting  the  declara- 
tions of  a  witness  in  exlrenm,  to  be  admissible 
in  any  case.  This  will  might  have  been  exe- 
cuted, under  circumstances  which  ought  to 
invalidate  it ;  but  to  allow  it  to  be  impeached, 
by  the  parol  declarations  of  the  testator  him- 
self, would,  in  iny  judgment,  be  eluding  the 
statute,  and  an  infringement  upon  well-settled 
and  established  principles  of  law.  (1  Vesey, 
440  ;  5  Co.,  69  ;  2  P.  Wms.,  136.)  The  only 
case  that  has  fallen  under  my  observatiou 
which  looks  like  countenancing,  in  any  meas- 
ure, testimony  of  this  kind,  is  that  of  Nelson  v. 
Oldfield,  reported  in  3  Vernon,  76.  We  have, 
however,  but  a  very  imperfect  statement  of  the 
case  there  given  ;  and  the  point  before  the 
court  to  be  decided  wa1*,  whether  a  will  of  per- 
sonal estate,  which  had  been  proved,  in  the 
spiritual  court,  could  be  controverted  in  the 
Court  of  Chancery.  It  is  true,  the  reporter  ob- 
serves, that  by  the  depositions  of  witnesses  ex- 
amined in  the  cause,  the  complaints  of  the  tes- 
tatrix, during  her  last  sickness,  respecting  the 
means  by  which  she  had  been  induced  to  exe- 
cute her  will,  were  stated  ;  but  no  objection 
appears  to  have  been  made  to  the  evidence. 
The  defense  relied  upon  was  the  conclusive- 
ness  of  the  probate.  The  admissibility  of  the 
testimony  not  being  the  point  before  the  court, 
this  cannot,  in  my  opinion,  be  considered  an 
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authority  to  control  the  present  case.  To  per- 
mit wills  to  be  defeated  or  in  any  manner 
whatsoever  impeached,  by  the  parol  declara- 
tions of  the  testator,  appears  to  me  repugnant 
to  the  very  genius  and  spirit  of  the  statute, 
and  not  to  be  allowed. 

My  opinion,  therefore,  is,  that  the  motion 
must  be  denied. 

KENT,  Ch.  J.,  declared  himself  to  be  of  the 
same  opinion. 

LIVINGSTON,  J.  I  concur  in  the  opinion  just 
delivered  ;  though,  on  the  first  reading  of  this- 
case,  my  impressions  were  that  the  testator's 
declarations,  made  in  the  moment  of  expected 
dissolution,  should  have  been  received,  to 
establish  *the  duress  under  which  he  [*3I> 
acted.  On  more  mature  reflection,  I  am  sat- 
isfied that  they  were  properly  rejected.  Be- 
sides the  danger  of  tampering  with  a  person, 
who  may  be  known  to  have  made  his  will,  of 
fraud,  in  making  use  of  some  loose  and  un- 
guarded expression  to  set  it  aside,  and  of  per- 
jury, in  fabricating  declarations,  which  may 
never  have  been  made,  and  thus  revoking  a 
will  by  parol,  the  right  of  cross-examining  is 
invaluable,  and  not  to  be  broken  in  upon. 
How  often  is  testimony,  which,  when  first  de- 
livered, appears  conclusive  and  irrefragable, 
entirely  frittered  away  by  this  process.  So  much 
so,  that  a  witness,  well  sifted,  not  unf requently 
proves  more  against  than  in  favor  of  the  party 
that  produces  him.  If  one  eye-witness  be- 
worth  more  than  ten  hearsay  "witnesses,1  a 
still  higher  value  must  be  set  on  proofs,  made 
in  presence  of  both  parties,  compared  with 
ex-parte  declarations.  In  one  way,  the  whole 
truth  comes  out ;  in  the  other,  no  more  than 
it  may  suit  the  witness  or  his  friends  to  have 
disclosed.  The  not  being  under  oath,  although 
a  serious  objection,  is  not,  with  me,  the  great- 
est, because,  admitting  everything  said  to  be 
true,  so  long  as  it  is  in  the  absence  of  one,  and, 
probably,  at  the  solicitation  of  the  other  party, 
it  should  go  for  nothing.  In  what  way  the 
will  was  extorted,  what  menaces  were  used, 
why  he  was  afraid  of  being  murdered, whether 
in  consequence  of  threats,  or  of  his  own  idle 
suggestions  or  dreams,  why  he  had  not,  in  the 
course  of  three  years,  cancelled  a  will  unduly 
obtained,  with  many  other  inquiries  which  a 
public  examination  might  have  suggested, 
would  have  afforded  the  jury  a  much  fairer 
chance  of  arriving  at  the  truth.  If  the  declar- 
ations of  dying  persons  are  ever  to  be  re- 
ceived (on  which,  if  res  Integra,  much  might 
be  said),  it  will  be  best  to  confine  them  to  the 
cases  of  great  crimes,  where  frequently  the 
only  witness  being  the  party  injured,  the  ends 
of  public  justice  may  otherwise,  by  his  death, 
be  defeated.  In  civil  cases,  they  should  never 
be  admitted  ;  *  or,  if  admitted  at  all,  not  to 
avoid  a  will  regularly  executed.  Credit  is  not 
always  due*  to  the  declarations  of  a  dying  per- 
son, whose  body  may  have  survived  the  pow- 
ers *of  his  mind,  or  whose  recollection,  [*«3O 
if  his  senses  are  not  impaired,  may  not  be  very 
perfect,  or  who,  for  the  sake  of  ease,  and  to 

I.— Ph/rfs  e*f  oculatvs  tettti*  witw,   quam   avrltt 
decem.— PLAUT.    Trucy.,  2,  6, 3. 

2.— See  Wright,  ex    dem.    Clymcr,  v.  Littler.   & 
Burr.,  1255  ;  Aveson  v.  Kinniard,  6  East,  195. 
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get  rid  of  the  importunity  and  teazing  of  those 
around  him,  may  say,  or  seem  to  say,  whatever 
they  choose  to  suggest.  In  the  case  cited  from 
Vernon,  if  such  testimony  was  received,  it 
passed  sub  silentw,  and  therefore  amounts  to 
nothing.  The  conclusiveness  of  the  probate 
appears  to  have  been  the  only  question  before 
the  Chancellor. 

SPENCER,  J.  The  whole  case  turns  upon  the 
legal  effect  of  the  proof  given  at  the  trial,  and 
offered  to  be  given,  that  the  will  was  obtained 
by  duress. 

[Here  he  stated  the  evidence  offered  and  re- 
jected at  the  trial.] 

A  will,  whether  of  real  or  personal  estate, 
cannot  be  revoked,  since  the  statute  of  29 
Charles  II.,  by  words  alone.  In  this  view, 
the  parol  evidence  was  inadmissible  ;  but  it  is 
essential  to  the  validity  of  every  deed  that  the 
party  making  it  be  free  from  restraints,  and 
not  under  duress.  (Dyer,  143  ;  6  Powell,  173, 
and  the  cases  there  cited.)  A  will,  therefore, 
may  be  avoided  by  duress  as  well  as  any  other 
deed. 

The  only  remaining  question  is  whether  evi- 
dence should  have  been  received  to  prove  the 
declarations  of  the  devisor,  and  I  think  it 
ought.  A  will  takes  effect  only  on  the  testa- 
tor's death.  During  his  life  it  is  subject  to  his 
control,  and  until  it  was  consummated,  by  his 
death,  no  one  had,  in  a  legal  view,  any  inter- 
est in  it.  Nemo  est  here*  viventis.  Declarations 
of  facts  by  a  party  in  interest,  when  made  at 
a  time  when  no  one  had  a  vested  interest  in 
opposition  to  him,  are  good  evidence  ;  and  they 
are  very  distinguishable  from  those  made  by 
a  party  in  interest,  repugnant  to  the  vested 
rights  of  others.  An  obligor  in  a  bond,  or  a 
grantor  in  a  deed,  cannot  make  declarations  of 
a  duress,  so  as  they  can  be  evidence,  because 
they  go  to  take  away,  a  vested  and  opposing 
interest.  This  very  kind  of  evidence  was  ad- 
mitted, and  without  a  question,  in  the  case  of 
Nelson  v.  Oldfield.  (Vernon,  76.)  There  Mrs. 
Bettison  was  gotten  into  the  power  of  Mrs. 
37*]  Nelson,  and  was  prevailed  *upon  to 
make  her  will,  and  solemnly  swear  that  she 
would  not  revoke,  or  alter  it,  or  make  any 
other  will ;  she  declared  all  these  facts,  and 
that  she  dare  not,  for  fear  of  damnation,  re- 
voke or  alter  her  will.  The  devisee  brought 
her  bill,  for  the  aid  of  the  Court  of  Chancery, 
relative  to  a  trust  estate,  and  on  the  evidence 
of  these  declarations  alone  the  Chancellor  re- 
fused his  aid  and  dismissed  the  bill.  As  well 
on  principle  as  precedent,  I  think  the  evidence 
offered  should  have  been  admitted,  and  espe- 
cially, after  it  was  proved,  that  the  devisor 
had  been  guarded  and  watched  over  after  the 
date  of  the  will ;  that  it  had  been  taken  out  of 
his  custody  and  detained,  notwithstanding  his 
application  for  it,  for  the  purpose  of  cancel- 
ling it,  and  that  his  children  were  denied  access 
to  him.  I  apprehend  no  danger,  under  a  state 
of  facts  like  those  presented  in  this  case,  from 
admitting  such  proof  ;  but  though  I  feel  my- 
self compelled  to  dissent  from  the  majority  of 
the  court,  it  is  with  diffidence.  The  princi- 
ples I  have  adverted  to,  and  the  justice  of  the 
plaintiff's  case,  have  operated  to  produce  a 
conviction  on  my  mind  that  the  nonsuit  ought 
to  be  set  aside. 
JOHNS.  REP.,  2. 


TOMPKINS.  J.,  was  of  the  same  opinion. 
Rule  refused. 

Overruled— 99  Mass.,  123. 
Reviewed— 90  Ills.,  147. 
Followed— 42  Ills.,  376. 

Cited  ln-15  Johns.,  292;  6  Cow.,  382;  11  N.  Y. 
182  ;  10  Barb.,  16. 


MANN  AND  TOLE8  v.  PEARSON. 

Bond  to  Conwy  Land — Description — Conveyance 
of  Less  Quantity  than  Described. 

P.  grave  a  bond  to  M.  and  T.  with  condition,  by 
which  he  agreed  to  convey  to  them  a  lot  of  land, 
number  78,  in  the  township  of  Lysander,  &c.,  con- 
taining1 600  acres.  A  deed  was  delivered  to  M.  and 
T.  describing  the  lot,  and  as  "  containing  600  acres, 
be  the  same  more  or  less."  On  actual  survey,  the 
lot  was  found  to  contain  only  421J4  acres.  In  an  ac- 
tion brought  against  P.  on  the  bond,  it  was  held 
that  the  mention  of  the  quantity  of  acres  was  mat- 
ter of  description,  and  that  the  delivery  of  the  deed 
for  the  lot  of  land,  according  to  its  usual  and  known 
description,  was  a  performance  of  the  condition  of 
the  bond. 

Citations— 13  Vin.,  79,  pi.  24;  1  Root,  528 ;  Owen, 
133 ;  14  Vin.,  97  ;  1  Cai.,  493 ;  Sav.,  114. 

THIS  was  an  action  of  debt,  on  a  bond.  The 
cause  was  tried  at  the  Onondaga  Circuit, 
the  1st  of  July,  1805,  before  Mr.  Justice  Tomp- 
kins. 

The  bond  was  dated  the  llth  of  February, 
1799,  and  for  the  penal  sum  of  $1,000,  to 
which  there  was  a  condition:  That  whereas, 
the  defendant  had  received  of  the  plaintiffs 
their  four  bonds,  of  the  same  date,  each  for  the 
sum  of  $150,  *payable  in  one,  two  and  [*38 
three  years,  with  interest,  on  the  full  payment 
of  the  said  four  bonds,  the  defendant  prom- 
ised to  grant  and  convey  to  the  plaintiffs,  by 
a  good  and  sufficient  warranty  deed,  lot  num- 
ber 78,  in  the  township  of  Lysaader,  contain- 
ing 600  acres,  and  in  case  the  plaintiffs  should 
pay  one  half  of  the  said  bonds,  previous  to  the 
time  at  which  they  are  payable,  that  then  the 
defendant  would  convey  to  Mann  the  eastern- 
most half,  and  to  Toles  the  westernmost  half 
part,  in  which  case,  &c.,  the  bond  to  be  void, 
&c. 

It  was  proved  by  the  plaintiffs  that  their 
bonds  were  paid,  and  that  the  lot  of  land,  at 
the  time  it  was  to  be  conveyed,  was  worth  $3 
per  acre ;  and  was,  on  actual  survey,  found  to 
contain  no  more  than  421i  acres. 

On  the  part  of  the  defendant  it  was  proved 
that  he  and  his  wife,  on  the  second  of  Septem- 
ber, 1799,  conveyed  the  lot  in  question,  in  fee- 
simple,  to  James  Caldwell,  subject  to  the 
above  agreement  with  the  plaintiffs,  for  a  con- 
veyance to  them ;  and  that  Caldwell,  after- 
wards, delivered  to  the  plaintiffs  a  deed  of  the 
same  lot,  describing  it  as  "containing  six 
hundred  acres  of  land,  be  the  same  more  or 
less."  The  defendant  insisted  upon  the  deliv- 


NOTE.— Contract  to  convey  land — Statement  of 
quantity. 

The  general  rule  is  that  statement  of  quantity  of 
land  supposed  to  be  conveyed,  inserted  by  way  of 
description,  must  yield  to  description  by  metes  and 
bounds,  measurements,  etc.  Jackson  v.  Barringer, 
15  Johns.,  471 ;  Jackson  v.  McConnell,  19  Wend.,  175; 
Pette  v.  Gaw,  15  Pa.  St.,  218 ;  Pierce  v.  Faunce,  37 
Me.,  63;  Chandler  v.  McCord,  38  Me.,  564;  Powell  v. 
Clark,  5  Mass.,  a57. 

Where  Quantity  is  mentioned  in  addition  to  de- 
scription by  boundaries,  the  whole  is  considered 
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ery  of  this  deed,  as  a  satisfaction  and  discharge 
of"  the  condition  of  the  bond. 

A  verdict  for  the  plaintiffs,  for  $654,  was 
taken  by  consent,  subject  to  the  opinion  of  the 
court  on  a  case,  in  which  the  above  facts  were 
stair. I.  It  was  agreed  that  the  judgment 
should  Iw  entered  for  such  sum  as  the  court 
might  direct ;  but  in  case  they  decided  in  favor 
of  the  defendant,  then  a  judgment  of  nonsuit 
was  to  be  entered. 

The  only  point  was,  whether  the  delivery  of 
a  deed,  for  42H  acres  of  land,  could  be  deemed 
a  satisfaction  of  the  obligation  of  the  defend- 
ant, expressing  the  lot  to  contain  600  acres. 

Afr.  Gold,  for  the  plaintiffs.  The  defendant 
must  either  show  a  performance,  in  the  terms 
of  the  condition,  or  an  accord  and  satisfaction. 
He  must  prove  that  he  has  conveyed  600  acres 
of  land  to  the  plaintiffs,  or  that  they  have 
agreed  to  accept  of  a  less  quantity.  There  is 
#9*1  no  middle  course.  By  inserting  the 
words  "more  or  less,"  in  the  deed,  the  grantees 
are  precluded  from  any  action  against  the 
grantor,  in  ca.se  of  deficiency.  There  is,  then, 
no  performance  of  the  condition. 

It  is  stated  that  the  deed  was  tendered  and 
delivered ;  but  it  is  not  explained  in  what 
manner  it  was  done.  An  accord  and  satisfac- 
tion must  be  reasonable.  If  the  satisfaction 
be  in  kind,  it  must  be  to  the  same  amount.  (5 
Coke.  118.  Pinnef »  case.) 

Mr.  Van  Vechten,  for  the  defendants.  The 
agreement  was  to  give  a  warranty  deed  for  the 
land.  The  warranty  extends  to  the  title,  not 
to  the  quantity  of  land.  The  contract  was  to 
convey  a  certain  lot,  not  a  specific  quantity, 
as  600  acres ;  these  words  are  merely  descrip- 
tive. Suppose  the  lot  had  contained  800  acres, 
would  the  defendant  have  been  entitled  to 
claim  the  surplus  quantity?  The  defendant 
undertook  to  convey  the  lot,  as  it  is  described 
by  the  surveyor-general.  (1  Caines,  493,  Star- 
ing v.  Defendorf.)  It  is  like  the  case  of  land 
bounded  by  natural  objects  ;  the  grant  will  be 
confined  to  those  objects,  without  regard  to 
courses  and  distances.  There  was  a  tender  and 
acceptance ;  for  a  delivery  includes  accept 
ance.  By  accepting  the  deed,  it  is  necessa- 
rily implied  that  the  plaintiffs  knew  what 
it  contained.  There  has  been,  therefore,  a 
complete  performance  of  the  contract. 

As  to  the  measure  of  damages,  the  true  rule 
is,  to  take  the  difference  between  the  quantity 
sold,  and  the  real  quantity,  in  proportion  to 
the  consideration  money.  The  rule  of  dama- 
ges, in  cases  of  an  eviction,  does  not  apply 
here  ;  for  there  was  no  eviction. 

Mr.  Gold,  in  reply.  If  the  defendant  did 
not  intend  to  convey  a  precise  quantity,  he 
.should  have  added,  in  his  contract,  the  words 
"more  or  less."  Where  a  party  does  not  mean 
to  bind  himself  as  to  the  quantity,  the  words 
"more  or  less"  are  inserted.  The  words  "ten- 
dered and  delivered"  do  not  amount  to  an  ac- 
ceptance in  full  performance  of  a  contract. 
The  case  cited  from  Caines  does  not  apply  to 


!  executory  contracts,  The  universal  rule  as  to 
damages  is  the  value  of  the  thing  at  the  time 
the  contract  is  to  be  performed.  (Law  of 
Damages,  52.) 

*SPENCER,  J.  The  plaintiffs,  by  suing  f*4O 
for  the  deficiency  of  acres  in  the  lot,  admit  that 
the  deed  given  by  Caldwell  has  been  accepted 
by  them.  It  then  follows  that,  by  consent  of 
parties,  the  condition  of  the  bond  has  been 
complied  with,  unless  it  was  a  part  of  the  con- 
dition that  lot  No.  78,  in  the  township  of  Ly- 
sander,  should  contain  600  acres.  The  ac- 
tion is  for  not  giving  a  deed,  as  near  as  may 
be,  in  the  words  of  the  condition.  It  is  neces- 
sary, then,  to  examine  whether  the  deed  given 
by  Caldwell  is  not,  in  its  legal  operation,  as 
extensive  as  any  deed  the  defendant  was 
bound  to  give.  If  it  be,  then  it  will  be  admit- 
ted that  the  plaintiffs  cannot  recover. 

I  consider  the  premises  sold,  as  fully  and 
definitely  described,  as  if  metes  and  bounds 
had  been  used  in  ascertaining  the  thing  grant- 
ed ;  and  so  must  the  parties  have  understood 
it.  Almost  all  the  lands  in  the  counties  of 
Cayuga,  Onondaga  and  Seneca,  have  been  sur- 
veyed into  lots,  by  the  surveyor-general,  un- 
der public  acts,  and,  pursuant  to  the  directions 
of  those  acts,  maps  have  been  returned  to  the 
office  of  the  Secretary  of  State,  on  which  pat- 
ents have  been  issued.  It  cannot  be  pretended, 
therefore,  that  when  the  parties  contracted 
about  a  lot,  defined  by  number,  town  and 
county,  that  they  did  not  act  with  reference 
to  the  maps,  describing  and  distinguishing 
this  lot,  in  the  secretary  s  office.  It  necessa- 
rily follows,  that  the  subject  matter  of  the 
agreement  was  precisely  ascertained. 

I  am,  then,  brought  to  consider,  whether,  in 
a  deed  containing  covenants  of  seisin,  and  in 
which  the  land  granted  is  definitely  described, 
either  by  metes  and  bounds,  or  as  a  lot  distin- 
guished on  record,  an  erroneous  estimate  of 
acres  furnishes  a  ground  of  action  on  the  cov- 
enant of  seisin.  It  is  settled  that  if  a  man  lease 
to  another  the  meadows  in  D.  andS.,  contain- 
ing ten  acres,  and,  in  truth,  they  contain  twen- 
ty, all  shall  pass.  (13  Vin.,  79,  pi.  24.)  If,  then, 
the  grantors  would  take,  in  case  the  lot  con- 
tained more  than  the  quantity  mentioned,  and 
where  the  words  "more  or  less"  do  not  occur, 
it  would  seem  unreasonable  and  inconsistent 
that  the  grantor  should  be  made  responsible 
when  the  quantity  was  less.  Upon  this  no- 
tion *there  would  be  no  reciprocity.  [*41 
The  grantee  might  set  more,  but  could  never 
have  less  than  the  quantity  mentioned. 

The  enumeration  of  quantity  is  not  of  the 
essence  of  the  contract ;  it  is  matter  of  de- 
scription merely.  The  only  certainty,  in  the 
present  case,  is  the  lot,  and  this  alone  is  the 
subject  of  the  covenants.  The  books  afford 
very  little  information  on  this  point.  It  may 
be  observed  that  there  are  no  cases  to  be  found 
which  warrant  this  action  ;  and  though,  prob- 
ably, the  case  has  not  occurred  in  this  State,  it 


mere  d<*cription.  Powell  v.  Clark,  5  Mass.,  357. 
See  Beall  v.  Berkhalter,  28  Ga.,  554 ;  Alien  v.  Allen, 
14  Me..  3K7. 

In  Stanley  v.  Green  (12  Cal.,  148),  it  was  held  that 
a  description  in  a  deed  by  name  and  number  is  as 
jrood  as  a  full  description  by  motes  and  bounds. 

In  Noble  v.  QoogtaM  (IW  Mass..  231),  it  is  held,  per 
Gray,  .1.,  that  in  the  ajrntMnent  for  the  sale  and  pur- 


chase  of  lands  for  an  entire  sum,  either  a  descrip- 
tion of  the  land  by  its  boundaries,  or  the  insertion 
of  the  words  more  or  less  or  equivalent  words,  will 
control  a  statement  of  the  quantity  of  land  or  of 
the  length  of  one  of  the  boundary  lines,  unless,  in 
case  of  so  jrreat  difference,  as  to  raise  presumption 
of  fraud  or  ^ ross  mistake.  See,  also,  3  Washb.  Kf  al 
Prop.,  402,  491. 
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has  in  Connecticut.  The  Supreme  Court  of 
that  State,  in  the  case  of  Snow  v.  Chapman  (1 
Root,  529),  decided  that  where  lands  were  spe- 
cifically bounded  and  described,  and  were 
stated  m  the  deed  to  contain  110  acres,  an  ac- 
tion of  covenant  would  not  lie  on  the  cove- 
nants of  seisin,  though,  in  truth,  the  quantity 
was  only  90  acres ;  because  the  deed  granted 
nothing  but  the  lands  within  the  boundaries, 
and  to  those  lands  only  the  covenants  related. 
I  cite  this  decision  as  the  opinion  of  a  court  of 
high  respectability,  proceeding  upon  the  En- 
glish common  law  in  the  case  before  them. 
There  are  other  circumstances  in  the  present 
case  which  would,  I  think,  demonstrate  that 
the  parties  only  meant  to  contract  about  the 
lot ;  but  I  forbear  to  mention  them,  because 
unnecessary  to  the  determination  of  this  cause. 
I  will  only  add,  that,  in  my  own  experience, 
and  I  may  say  with  propriety,  in  the  universal 
opinion  of  conveyancers,  the  enumeration  of 
quantity,  after  a  description  of  the  subject,  is 
superfluous  and  immaterial,  and,  in  any  view, 
only  matter  of  description.1 

My  opinion,  therefore,  is,  that  a  judgment 
of  nonsuit  must  be  entered. 

TOMPKINS,  /.,  and  KENT,  Oh.  J.,  declared 
themselves  to  be  of  the  same  opinion. 

THOMPSON,  J.  This  is  an  action  of  debt, 
upon  a  penal  obligation,  the  condition  of 
which  is,  that  on  the  plaintiffs  paying  certain 
sums  of  money,  therein  specified,  the  defend- 
ant binds  himself  to  grant  and  convey  to  the 
plaintiffs,  by  a  good  and  sufficient  warranty 
deed,  lot  No.  78,  in  the  township  of  Lysander, 
42*]  and  County  of  Onondaga,  Containing 
600  acres.  It  is  admitted  that  the  consideration 
money  has  been  paid,  and  it  is  proved  that  the 
defendant  caused  to  be  made  and  delivered  to 
the  plaintiffs  a  deed  for  the  lot,  describing  the 
same,  however,  with  respect  to  quantity,  "as 
said  to  contain  600  acres,  be  the  same  more  or 
less."  But  there  is  nothing  in  the  case  to  war- 
rant an  inference  that  the  plaintiffs  accepted 
the  deed  as  a  fulfillment  of  the  condition  of 
the  bond.  On  actual  survey,  the  lot  was  found 
to  contain  only  424£  acres  ;  and  the  .question 
is,  whether  such  a  deed  can  be  considered 
as  a  compliance  with  the  condition  of  the 
bond.  I  think  it  cannot.  Had  there  been 
no  other  description  of  the  premises  to  be  con- 
veyed than  generally  as  lot  No.  78,  the  num- 
ber of  acres  it  might  be  found  to  contain 
would  have  been  immaterial.  It  might  there 
have  fairly  been  presumed  that  the  purchasers 
took  upon  themselves  all  risk  with  respect  to 
the  quantity.  But  here  the  quantity  is  super- 
added,  as  an  essential  part  of  the  description 
of  the  premises  to  be  conveyed.  There  are  no 
restrictive  words  whatever,  qualifying  the 
covenant,  so  as  to  limit  it  to  the  lot,  without 
regard  to  the  number  of  acres.  I  consider  the 
covenant  equivalent  to  a  warranty  that  the 
lot  should  contain  600  acres.  It  is  not  like  the 
case  of  a  lot  particularly  described  by  metes 
and  bounds,  which  must  control  the  quantity. 
That  proceeds  upon  the  ground  of  miscalcu- 
lation. No  such  inference  is  to  be  drawn  in 

1.— S.  P.  Powell  v.  Clark,  5  Mass.  Rep.,  355 ;  Jack- 
son, ex  dem.  Livingston,  v.  Barringer,  15  Johns. 
Rep.,  471 ;  1  Caines'  Rep.,  493,  2d  ed.,  note. 
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the  present  case.  If  we  are  to  indulge  con- 
jectures, with  respect  to  the  probable  inten- 
tion of  the  parties,  it  is  much  more  reasonable 
to  suppose  that  they  considered  the  lot  as  con- 
taining 600  acres,  because  such  is  the  usual 
quantity  in  the  military  lots.  Had  not  this 
been  their  understanding,  the  premises  would, 
doubtless,  have  been  described  generally,  r.s 
lot  No.  78.  The  description  of  the  premises 
in  the  deed  is  essentially  variant  from  that  in 
the  bond,  by  the  addition  of  the  term  "more 
or  less."  (Owen,  133;  14Vin.,  97.)  The  deed 
should  have  substantially  comported  with  tne 
bond,  otherwise,  it  cannot  be  a  performance 
of  the  condition.  If,  from  the  terms  of  the 
covenant,*the  intention  and  understand-  [*43 
ing  of  the  parties  be  doubtful,  that  construc- 
tion must  be  adopted  which  is  most  strong 
against  the  covenantor.  It  was  asked  by  the 
defendant's  counsel  what  would  be  the  opera- 
tion of  this  bond  had  the  lot  contained  more 
than  600  acres?  The  answer  is  obvious.  The 
whole  must  have  been  conveyed  to  the  plaint- 
iffs, being  included  under  the  general  de- 
scription of  lot  No.  78  ;  and  this  would  be 
conformable,  both  to  the  English  authorities, 
and  to  the  decision  of  this  court,  in  the  case  of 
Jackson,  ex  dem.  Staring  v.  Defendorf.  (1 
Caines,  493  ;  Saville,  114  ;  14  Viner,  97.)  But 
it  by  no  means  follows  from  this,  that,  if  there 
be  a  deficiency,  the  loss  must  fall  upon  the 
covenantees  ;  they  rely  upon  their  covenant 
for  security.  The  covenantor  is  presumed  to 
know  what  he  undertakes  to  sell  and  warrant ; 
and  if  he  adopts  a  general  description  that  will 
clearly  include  the  whole  lot,  he  ought  to  be 
stopped  from  claiming  any  part  of  it. 

My  opinion,  therefore,  is,  that  the  plaintiffs 
are  entitled  to  recover  ;  and  by  the  case,  it  is 
submitted  to  this  court,  to  direct  the  rule  by 
which  the  damages  are  to  be  estimated.  I 
consider  that  there  is  a  failure  of  title  in  the 
grantor,  to  the  extent  of  the  difference  be- 
tween 600  acres  and  the  quantity  of  land  that 
the  lot  was  found  to  contain.  In  such  case, 
the  rule  of  damages,  according  to  the  decision 
of  this  court,  in  the  case  of  Stoats  v.  Executors 
of  Ten,  Eyck($  Caines,  111),  would  be  the  con- 
sideration money  and  interest.  The  deficiency 
is  125-J  acres.  The  consideration  money  (at 
the  rate  of  $1,000  for  600  acres)  is  $1.66 
per  acre,  which,  with  interest,  calculated 
from  the  1st  of  February,  1799,  will  give  the 
amount  for  which  the  plaintiffs  are,  in  my 
opinion,  entitled  to  judgment. 

LIVINGSTON,  J.  There  is  no  ambiguity  in 
this  contract.  Not  only  a  certain  lot  of  land, 
in  the  township  of  Lysander,  is  to  be  convey- 
ed, but  it  is  to  contain  six  hundred  acres.  This 
is  the  defendant's  express  agreement,  and  we 
have  no  right  *to  impose  another  on  the  [*44 
plaintiffs.  There  is  no  reference  to  maps,  nor 
are  there  any  words  of  qualification,  such  as 
thereabouts,  more  or  less,  or  the  like  ;  nor  a 
line  of  proof  that  any  map  was  ever  made,  or 
filed,  anywhere.  The  owner,  if  all  this  were 
done,  must  be  supposed  to  know  the  contents 
of  the  lot,  and  the  price  must  have  been  regu- 
lated on  his  statement  of  the  quantity.  If  only 
the  number  and  town  had  been  mentioned, 
the  plaintiffs  must  have  taken  it,  however, 
small  ;  but  when  the  exact  number  of  acres  is 
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thus  fixed,  the  quantity  becomes  as  much  par- 
cel of  the  bargain,  as  the  situation,  or  title  of 
land.  Even  referring,  perhaps,  to  a  map, 
without  apt  words  of  limitation,  would  not 
have  helped  the  defendant. 

The  case  of  Caines  (Vol.  I.,  p.  493.)  has  no 
bearing  on  this.  A  map  of  the  patent  was 
there  referred  to  for  boundaries,  &c.,  and  the 
lot,  although  designated  by  number,  was  said 
to  contain  200  acres,  "  more  or  less."  The 
court  held  (nor  was  there  room  for  doubt, 
there  being  no  certain  number  of  acres  grant- 
ed) that  the  whole  lot  passed,  notwithstanding 
it  measured  more  than  200  acres.  This  com- 
ported with  the  contract,  which  was  explicit 
as  to  the  whole  lot,  but  indefinite  as  to  its  size. 
Before,  however,  this  decision  can  serve  the 
defendant,  he  should  show  that  he  has  used 
the  same  precaution  ;  but  in  vain  do  we  look 
in  his  bond  for  such  expressions  as  "it  is 
said,"  or  "more  or  less,"  or  "thereabouts," 
or  other  terms,  that  in  any  way  control  the 
purchaser's  clear  right  to  have  600  acres. 
When  one  party  pays  for,  and  the  other 
agrees  to  convey  this  quantity,  by  what  rule 
of  justice  or  law  (which,  according  to  the 
boast  of  its  professors,  is  the  perfection  or 
reason)  can  he  be  compelled  to  take  up  with  a 
small  strip  of  ground  not  large  enough  to 
build  a  house  on?  If  the  condition  of  a  bond 
be  to  grant  a  certain  lot  of  ground  in  the  city 
of  New  York,  by  its  number,  street  and  ward, 
and  containing  200  feet  on  each  side,  will  a 
deed  for  a  piece  of  ground  not  an  inch  square 
be  a  performance?  And  yet,  what  difference 
is  there  between  the  cases? 

My  construction  of  the  condition  of  this 
bond  (if  there  be  any  room  for  construction, 
when  the  meaning  is  so  plainly  expressed)  is, 
that  the  plaintiffs  are  to  have  the  whole  of  lot 
45*]  *number  78,  even  if  it  exceed  600  acres  ; 
but  that  it  shall  contain  that  number  at  least. 
It  is  not  at  all  probable  that  a  grantor,  who 
must  know  his  rights,  will  make  a  representa- 
tion injurious  to  himself.  If  he  does,  it  must, 
generally,  be  his  own  fault.  It  cannot  proceed 
from  a  fraudulent  intent,  which  may  be  a 
motive  to  misrepresentation  the  other  way. 
Not  to  be  misunderstood,  I  repeat,  that  if  a 
contract  be  made  for  the  sale  of  a  lot  not 
otherwise  described  than  by  its  number,  and 
reference  to  a  particular  map,  its  contents 
must  be  determined  by  the  map  ;  but  when, 
as  is  the  case  here,  a  bond  is  given,  with  a 
condition  to  execute  a  deed  for  a  lot,  without 
referring  to  a  map,  and  as  absolutely  contain- 
ing a  certain  quantity  of  land,  the  obligee  is 
entitled  to  have  a  deed  of  so  many  acres,  or 
the  penalty  will  be  forfeited.  What  might  be 
the  effect  of  a  suit,  on  the  conveyance  itself, 
if  it  were  accepted,  is  another  question,  and 
not  before  us.  We  are  now  inquiring,  whether 
a  deed  for  a  lot,  said  to  contain  600  acres,  is 
complying  with  a  positive  and  explicit  agree- 
ment, to  give  a  deed  for  so  many  acres  abso- 
lutely, and  without  any  qualification ;  not 
what  would  be  the  affect  of  a  suit  on  such 
deed.  It  is  said  that  this  question  has  been 
otherwise  decided  in  Connecticut.  If  that  were 
the  case,  I  should  not,  without  great  hesita- 
tion, differ  from  a  court  whose  reputation  for 
intelligence  stands  so  high.  But  the  case  of 
Srune  v.  chapman  (Root,  528)  is  in  no  respect 
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like  the  one  before  us.  There  the  land  is  par- 
ticularly bounded  by  lines,  &c.,  and  the  court 
very  properly  says  that  the  deed  granted  noth- 
ing but  the  land  within  the  bounds  described. 
But  what  are  the  bounds  of  this  lot?  Does 
mere  stating  that  it  was  a  lot,  lying  in  such  a 
town,  ex  OT  termini,  imply  what  were  its  con- 
tents? If  so,  it  was  an  idle  thing  in  the  plaint- 
iffs to  have  anything  inserted  in  the  bond 
about  the  quantity.  Were  we  at  libertv  to 
travel  out  of  the  bond  (which  must  be  done 
before  judgment  can  be  given  for  the  defend- 
ant), or  had  we  a  right  to  look  to  the  inten- 
tion, when  the  language  used  is  explicit,  I 
should  say,  that  this  contract  was,  no  doubt, 
made  on  an  express  understanding  that  the 
lot  should  contain  600  acres,  and  that  if  it  did 
not,  the  defendant  would  refund  for  the  de- 
ficiency, which  proves  to  be  *very  con-  [*46 
siderable.  But  I  lay  no  stress  whatever  on  what 
was  probably  intended,  but  confining  myself 
to  the  contract,  am  constrained  to  say  that  the 
defendant  is  liable  to  this  suit.  On  the  sub- 
ject of  damages,  I  concur  in  the  opinion  deliv- 
ered by  my  brother  Thompson. 

Judgment  of  nonsuit. 

Distinguished— 14  N.  Y.,  152. 

Cited  in— 16  Johns.,  261 ;  5  Cow.,  374;  6  Cow.,  484, 
716;  4  Wend.,  319;  9  Paige,  169;  67  N.  Y.,  341;  3 
Barb.,  *55:  8  Bos.,  537;  34  N.  J.  Eq.,  250;  2  Mass., 
382;  383;  99  Mass.,  234;  6  Binn.,  107,  109. 


HIGH 

0. 
WILSON,  Sheriff  of  Washington  County. 

Sheriff— Action  of  Trespass  Against — Goods 
Seized  on  Fieri  Facias — Failure  to  Produce 
Judgement — Fraud. 

In  trespass,  by  a  stranger,  against  a  sheriff,  for 
seizing  goods,  under  a  fieri  facias,  the  sheriff,  in 
order  to  justify,  must  produce  the  judgment,  as 
well  as  the  writ :  but  if  the  court  are  satisfied  that 
there  was  fraud,  and  that  the  plaintiff  is  not  en- 
titled to  recover,  they  will  not  award  a  new  trial, 
where  there  has  been  a  verdict  for  the  defendant, 
though  the  record  of  the  judgment  was  not  pro- 
duced at  the  trial. 

Citation-3  T.  R..  762. 

THIS  was  an  action  for  trespass  against  the 
defendant,  for  taking  the  goods  and  chat- 
tels of  the  plaintiff.  Plea,  not  guilty.  The 
cause  was  tried  at  the  Washington  Circuit,  the 
4th  of  June,  1806,  before  Mr.  Chief  Justice 
Kent. 

One  of  the  deputies  of  the  defendant,  by 
virtue  of  a  fieri  facias,  against  the  property  of 
one  James  Blanchard,  seized  two  horses, 
which  he  found  in  the  possession  of  Blanch- 
ard, as  his  property  ;  but  which  the  plaintiff 
claimed  as  belonging  to  him. 

The  plaintiff  proved  that,  in  April,  1803,  he 
purchased  the  same  horses  of  Blanchard,  for 
which  he  gave  his  promisory  note  ;  that  he 
kept  and  used  the  horses  two  days.  They 
were,  afterwards,  in  possession  of  Blanchard, 
but  for  what  reason,  or  on  what  terms,  did 
not  appear.  They  continued  in  the  possession 
of  Blanchard  until  they  were  taken  in  execu- 
tion. The  counsel  for  the  defendant  then 
moved  for  a  nonsuit,  because  the  property  be- 
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ing  in  the  possession  of  a  third  person,  tres- 
pass could  not  lie  ;  but  the  Chief  Justice  over- 
ruled the  motion.  The  defendant  then  proved 
that  the  horses  had  been  in  the  possession  of 
Blanchard,  who  had  worked  and  used  them, 
before  they  were  taken  by  the  defendant,  and 
after  they  had  been  in  the  possession  of  the 
plaintiff  ;  and  that  when  the  horses  were 
seized,  on  the  20th  of  June,  1803,  they  were 
harnessed  to  the  wagon  of  Blanchard,  and  in 
his  possession ;  that  Blanchard  was  a  person 
in  bad  circumstances,  and  a  neighbor  of 
the  plaintiff,  with  whom  he  was  well  ac- 
quainted. 

47*]  *It  was  contended  on  the  part  of  the 
plaintiff  that  the  defendant,  in  order  to  make 
out  a  justification  under  the  fieri  facias,  ought 
to  produce  the  record  of  the  judgment  on 
which  the  execution  was  awarded.  This  ob- 
jection was  overruled  by  the  judge,  who  di- 
rected the  jury,  that  the  circumstance  of  the 
horses  continuing  for  so  long  a  time  in  the 
possession  of  Blanchard,  after  the  sale,  was 
evidence  of  a  fraudulent  transfer,  and  that  if 
they  believed  that  the  sale  was  fraudulent, 
they  ought  to  find  for  the  defendant,  other- 
wise, for  the  plaintiff.  The  jury  found  a  ver- 
dict for  the  defendant. 

A  motion  was  now  made  for  a  new  trial,  on 
the  ground  that  the  defendant  should  have 
produced  the  record  of  the  judgment,  on 
which  the  fieri  facias  issued. 

Mr.  Weston,  for  the  plaintiff.  It  is  well 
settled  that  trespass  is  the  proper  form  of  ac- 
tion in  this  case  ;  and  that  when  brought  by  a 
stranger  against  the  officer  he  must,  in  his  jus- 
tification, produce  the  record  of  the  judgment 
on  which  the  fieri  facias  issued.  (Douglas,  40, 
Ackworth  v.  Kempe ;  \  Ld.  Raymond,  733, 
Luke  v.  Billers  ;  5  Burrows,  2631,  Masten  v. 
Podger.) 

Mr.  Sheplierd,  contra.  In  Turner  v.  Felgate 
{Levinz,  95),  it  is  said  that  it  is  enough  for  the 
sheriff  to  plead  the  writ  only;  but  the  party 
must  plead  the  judgment  as  well  as  the  writ. 
The  contrary  doctrine  would  be  extremely  in- 
convenient. Officers  in  remote  counties  would 
"be  obliged  to  consult  the  records  of  the  court 
before  they  could  venture  to  serve  a  fieri  facias. 
Though  the  writ  may  not  be  a  justification  in 
all  cases,  yet  the  present  is  one  that  ought  to 
form  an  exception  to  the  rule.  The  writ  was 
served  by  a  deputy,  and  the  sheriff  is  not  an- 
swerable for  his  acts,  unless  done  in  pursuit 
of  his  authority  and  duty.  It  was  admitted, 
on  the  part  of  the  plaintiff,  that  the  goods 
were  seized  by  a  regular  execution ;  the  court 
ought  then  to  intend  that  there  was  a  judg- 
ment. Again,  in  every  action  of  trespass,  the 
plaintiff  must  have  either  an  actual  or  a  con- 
structive possession.  (4  Term,  489,  Ward  v. 
M'Cauley,  1  Term,  480.)  Here  the  plaintiff 
had  neither.  The  sheriff  cannot  be  made  a 
trespasser  by  relation.  (Burrows,  35.)  But 
the  sale  was  clearly  fraudulent  and  void,  and 
48*]  *so  the  plaintiff  was  not  entitled  to  re- 
cover. The  court  ought  not,  therefore,  to  award 
&  new  trial  when  there  is  justice  on  the  side  of 
the  plaintiff. 

Mr.  Weston,  in  reply.  Every  officer  is  bound 
to  know  that  the  property  he  takes  belongs  to 
the  defendant.  The  only  evidence  of  fraud 
is  permitting  Blanchard  to  be  in  possession  of 
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the  horses.  But  this  may  have  been  on  just 
and  lawful  grounds  ;  other  evidence  may  show 
that  the  sale  was  fair  and  bonafide,  and  so  the 
plaintiff  be  entitled  to  recover. 

Per  Curiam.  The  defendant  now  produces 
the  record  of  the  judgment  to  show  that  it  sup- 
ported the  fieri  facias.  It  is  settled  that  when 
a  stranger  sues  the  sheriff,  the  latter  must 
produce  the  judgment  as  well  as  the  writ,  to 
justify  his  seizure.  The  defendant,  in  this 
case,  did  not  produce  the  judgment  at  the 
trial.  But  we  are  all  clearly  of  opinion  that 
the  plaintiff  had  no  right  of  action,  for  the  sale 
of  the  horse  was  evidently  fraudulent.  On  the 
authority  of  the  case  of  Maxten  v.  Podger  (5 
Burrows,  2631),  there  appears  to  be  no  use  or 
justice  in  granting  a  new  trial,  when  the 
plaintiff  is  not  entitled  to  recover.  For  that 
reason  the  rule  is  refused. 

Judgment  for  tlie  defendant. 

Cited  in-12  Johns.,  215:  2  Wend.,  479;  4  Wend., 
597 ;  13  Wend.,  299 ;  16  Wend.,  517 ;  6  Hill,  313 :  7 
Lans.,  403 ;  11  Hun,  237 ;  16  Barb.,  503 ;  29  Barb.,  Ill ; 
9  Abb.,  352. 


BATTY 

v. 
CARSWELL  AND    CARSWELL. 

Promissory  Note — Special  Auttwrity  to  Make — 
Not  Strictly  Pursued — Note  not  Binding. 

Where  A  authorized  B  to  sign  his  name  to  a  note 
for  $250,  payable  in  six  months,  and  B  put  A's  name 
to  a  note  for  that  sum,  payable  in  sixty  days,  it  was 
hold  that  A  was  not  liable.  A  special  authority 
must  be  strictly  pursued. 

THIS  was  an  action  of  assumpsit  on  a  promis- 
sory note,  alleged  to  have  been  made  by 
the  defendants.  The  note  was  dated  the  23d 
of  October,  1801,  for  the  payment  of  $250  in 
60  days.  Plea,  non  assumpsit.  The  cause  was 
tried  at  the  Washington  Circuit  on  the  18th  of 
June,  1806,  before  Mr.  Chief  Justice  Kent. 

On  the  trial,  jthe  subscribing  witness  to  the 
note  swore  that  two  or  three  weeks  previous 
to  the  date  of  the  note  David  Carswell,  one  of 
the  defendants,  applied  to  Abner  Carswell  the 
other  defendant,  to  be  his  surety  to  the  plaint- 
iff, on  a  note  of  $250,  payable  in  six  months, 
which  he  *consented  to  do,  and  di-  [*4J> 
reeled  the  witness  to  sign  his  name  to  such  a 
note.  A  few  days  afterwards,  and  before  the 
note  was  made,  David  Carswell  told  the  wit- 
ness that  he  had  informed  Abner  Carswell  that 
he  should  not  want  the  money  of  the  plaintiff, 
as  he  could  do  without  it.  The  witness,  with 
the  assent  of  David  Carswell,  for  whom  he 
acted  as  clerk  and  agent,  but  without  the 

NOTE.— Negotiable  paper— Special  authority. 

In  an  action  upon  an  acceptance  purporting1  to  be 
by  procuration,  any  person  taking1  the  bill  might 
know  that  he  had  not  the  security  of  the  acceptor's 
signature,  but  of  an  as-ent.  A  person  taking  such 
a  bill  should  exercise  due  caution,  and  to  require 
the  production  of  the  authority  would  be  only 
reasonable  prudence.  If  in  such  case  the  agent  ex- 
ceeds his  authority,  the  principal  will  not  be  bound. 
Attwood  v.  Munnings,  7  B.  &  C..  283. 

That  a  special  authority  must,  be  strictly  pursued, 
see,  further ;  Cooley  v.  Willard*  34  111.,  69 ;  Robert- 
son v.  Ketchum,  11  Barb.,  652 ;  Withington  v.  Her- 
ring, 5  Bing,  442. 

See  Terry  v.  Fargo,  10  Johns.,  114. 
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privity  of  Abner  Carswell,  aimed  the  note,  on 
which  the  present  action  is  brought,  and  for 
which  David  Carswell  received  the  amount. 

It  appeared  that  Abner  Carswell  had  admit- 
ted, in  conversation,  that  he  had  authorized 
the  other  defendant  to  use  his  name  to  a  note 
for  $250  for  the  purpose  of  procuring  that  sum 
of  the  plaintiff  ;  but  that  he  was  told  by  David 
Carewell  that  he  should  not  want  the  money, 
and  did  not  know  that  the  note  had  been  so 
given  until  some  time  afterwards.  The  note  was 
then  offered  to  be  read  in  evidence,  but  ob- 

?cctcd  to  by  the  defendants's  counsel,  because 
t  had  not  been  proved  to  have  been  signed  by 
the  defendants  ;  but  the  objection  was  over- 
ruled. The  defendant's  counsel  then  moved 
for  a  nonsuit,  which  was  refused.  The  judge 
charged  the  jury  that  if  they  belived  that  the 
note  was  made  before  David  Carswell  had  told 
the  other  defendant  that  he  should  not  want 
the  money,  the  plaintiff  would  be  entitled  to 
recover,  otherwise,  they  ought  to  find  for  the 
defendants  ;  but  that  those  were  facts  on  which 
they  were  to  decide.  The  jury  found  a  ver- 
dict for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial, 
unless  the  court  should  think  proper  to  grant 
a  nonsuit, 

Mr.  Foote,  for  the  defendants,  urged  the 
same  objections  as  were  made  at  the  trial. 

Messrs.  Orary  and  Russell,  contra,  contended 
that  when  an  agent  acts  within  the  general  scope 
of  his  authority,  the  principal  would  be  bound 
though  the  agent  should  exceed  his  authority. 
(Fenn  v.  Harrison,  3  Term,  370.)'  There  was 
an  authority  to  sign  a  note  for  $250  for  60 
days,  which  was  not  revoked.  The  informa- 
tion given  by  David  Carswell  did  not  amount 
to  a  revocation  of  the  authority  by  Abner 
Carswell.  Long  acquiescence,  after  knowing 
the  note  to  have  been  made,  is  strong  presump- 
oO*]  tive  'evidence  of  authority.  There  is  an 
implied  assent  ;  and  subsequent  assent  is  suf- 
ficient evidence  of  authority.  (Kyd.,  273  ; 
Comberbach,  450.) 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  special  power  and  ought  to  have 
been  strictly  pursued.  (3  Term.  762.)  But 
the  note  to  which  Abner  Carswell  authorized 
the  witness  to  put  his  name  was  to  be  payable 
in  six  months,  whereas  the  one  he  signed  had 
only  sixty  days  to  run.  The  note,  then,  as  far 
as  it  concerned  Abner,  admitting  there  was  no 
revocation,  was  made  without  his  authority. 
His  confession,  after  the  suit  was  commenced, 
does  not  alter  the  state  of  the  case.  It  was 
merely  that  he  had  allowed  David  to  put  his 
name  to  a  note.  This  must  have  been  the  one 
of  which  the  first  witness  speaks,  which  was  to 
be  payable  in  six  months.  There  must  be  a 
new  trial  with  costs  to  abide  the  event  of  the 
suit.* 

New  trial  granted. 

Cited  in— «  Cow..  357 ;  8  Wend.,  4H8 ;  13  Wend.,  521: 
33  Wend.,  386;  28  N.  Y..  289;  37  POW.  Pr.,  425;  43 
Barb.,  25  ;  55  Barb.,  184. 

1.— But  this  is  only  in  the  case  of  an  agent  or  sen-- 
tint having  a  jreneral  authority.  Munn  v.  Comm.Co., 
15  Johns.,  Rep.,  44. 

2.— See  Nixon  v.  Hyserott,  5  Johns.  Rep.,  58;  Beals 
v.  Allen,  18  Johns.  Kep.,  363. 
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RUSSEL 

t. 
BALL,  COOK  AND  COOK. 

Promissory    Note — Special   Indorsement — 
Consideration. 

Where  a  note  was  made  payable  to  order,  and  the 
payee  made  a  special  Indorsement  by  which  he  was 
not  to  be  made  liable,  and  declaring1  that  he  did  not 
know  on  what  consideration  the  note  was  made,  in 
an  action  by  an  indorsee  agrainst  the  maker,  it  was 
held  that  such  a  special  indorsement  did  not  render 
it  necessary  for  the  plaintiff  to  show  he  grave  a  con- 
sideration for  the  note,  nor  did  It  authorize  the  de- 
fendants to  impeach  the  note  for  want  of  considera- 
tion or  fraud. 

THIS  was  an  action  of  ussumpsit  brought  by 
the  plaintiff,  as  indorsee  of  a  promissory 
note,  against  the  makers.     The  cause  was  tried 
before  Mr.  Justice,  Tompkins,  at  the  Columbia 
Circuit  in  July,  1806. 

On  the  trial  the  making  of  the  note  wa* 
proved.  The  note  was  dated  the  16th  of  Sep- 
tember, 1796,  and  payable  the  3d  of  October, 
1798,  to  Booth  or  order.  When  the  note  be- 
came due,  payment  was  demanded  in  the  name 
of  one  Schamp,  who  was  then  the  holder  of 
the  note,  and  the  defendants  then  admitted 
the  note  to  be  justly  due  and  promised  to  pay 
the  money,  but  said  they  were  not  then  able 
to  do  it. 

The  note  was  indorsed  by  Booth  in  the  words 
following:  "Vergennes,  5th  of  February, 
1798.  I  do  hereby  appoint  the  contents  of  this 
note  to  be  paid  to  John  Russel  or  order,  at  his 
or  any  future  indorser's  risk  of  collecting  the 
same  of  the.  drawers  of  said  note,  and  it  i& 
understood  that  I  am  not  to  be  made  liable  to- 
pay  the  same  on  failure  of  the  *drawers,  [*o  1 
or  any  indorser,  as  the  note  was  taken  without 
,  my  knowledge.  Z.  BOOTH." 

It  appeared  that  when  Booth  was  requested 
!  to  indorse  the  note  to  the  plaintiff  he  objected, 
j  as  the  note  had  been  taken  by  his  partner  in 
business,  and  he  did  not  know  for  what  it  was 
taken,  and  did  not  wish  to  make  himself  liable 
as  indorser  ;  but  he  consented  to  sign  a  special 
indorsement,  which    would    not  render  him 
liable. 
The  jury  found  a  verdict  for  the  plaintiff. 

On  a  motion  for  a  new  trial,  the  question 
raised  for  the  consideration  of  the  court  was, 
whether  the  defendants  could  have  been  per- 
mitted to  impeach  the  note,  by  showing  a 
want  of  consideration,  or  that  it  was  fraudu- 
lently obtained,  and  without  showing  that  the 
indorser  was  not  a  fair  and  bonafide  holder, 
for  a  valuable  consideration. 

Mr.  Russell,  for  the  plaintiff,  was  stopped  by 
the  court. 

Messrs.  Whiting  and  Cody,  for  the  defend- 
ants. Where  a  party  takes  a  note,  not  nego- 
tiable in  the  usual  course  of  trade,  and  under 
circumstances  which  induce  a  suspicion  of 
fraud,  or  want  of  consideration,  he  ought  not 
to  be  entitled  to  recover,  unless  he  shows  that 
he  came  fairly  by  the  note,  and  for  a  valuable 
consideration.  The  manner  of  the  indorse- 
ment was  suspicious,  and  ought  to  have  put 
the  plaintiff  on  his  guard.  It  is  not  an  usual 

NOTE.— Promissory  note—  When  consideration  may 
be  inquired  into. 
See  Baker  v.  Arnold,  3  Cai.,  279,  note. 
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or  proper  indorsement ;  it  is  accompanied 
with  no  responsibility  of  the  indorser,  who 
declares  the  note  to  be  taken  without  his 
knowledge.  The  holder,  in  such  a  case,  ought 
to  be  considered  as  taking  the  note  subsequent 
to  all  the  equity,  or  right  of  set-off,  existing 
between  the  original  parties.  (Brawn  v.  Da- 
ms, 8  Term,  80.) 

LIVINGSTON,  J,  delivered  the  opinion  of  the 
court : 

Though  there  be  cases  in  which,  after  the 
negotiation  of  a  promissory  note,  a  maker  will 
be  let  into  proof  of  its  having  been  fraudu- 
lently obtained,  none  have  gone  so  far  as  to 
admit  of  this  defense,  where  the  passing  was 
prior  to  its  becoming  due,  unless  the  note,  be- 
ing payable  to  bearer,  is  transferred  by  de- 
livery only,  and  that,  too,  under  suspicious 
circumstances.  If  made  payable  to  order,  it 
is,  perhaps,  never  necessary  for  the  indorsee 
52*]  to  prove  that  he  gave  value  for  it ;  *nor 
has  the  maker  been  permitted  to  go  into  its 
real  consideration,  unless  it  be  such  as  to  ren- 
der it  void  by  statute,  or  unless  it  had  become 
due  before  it  was  transferred.  Now,  although 
the  plaintiff  here  has  shown  no  consideration, 
the  indorsement  imports  one  ;  and  no  circum- 
stances are  to  be  discovered  in  the  transac- 
tion to  justify  the  application  of  a  rule,  which 
in  securities  intends  to  pass  as  cash,  cannot  be 
too  much  restricted.  If  a  man  carelessly,  or 
by  imposition,  gives  a  negotiable  note,  it  is 
better  that  he  should  pay  it^than  to  allow  him, 
on  light  grounds,  to  shake  the  title  of  a 
third  person.  The  payee's  qualified  indorse- 
ment, or  his  declaration,  that  he  did  not  know 
on  what  consideration  it  was  made  cannot 
impair  the  indorsee's  right  acquired  under  his 
transfer.  The  note  had  been  obtained  by  the 
plaintiff  of  Booth's  partner.  Booth,  therefore, 
though  a  payee,  might  very  well  be  ignorant 
of  the  transaction,  and  unwilling  to  make  him- 
self liable.  Nor  could  the  plaintiff,  who 
probably  acquired  the  note  by  a  negotiation 
with  the  partner,  compel  him  to  indorse  it  in 
any  other  way.  He  must  have  been  glad  to 
obtain  it  on  any  terms,  as  without  the  indorse- 
ment no  suit  could  be  brought  in  his  name. 
Without,  therefore,  relying  on  the  defend- 
ant's promise  to  pay,  when  called  on  by  the 
agent  of  a  subsequent  indorsee,  there  is  noth- 
ing disclosed  in  this  case,  which  would  have 
rendered  it  proper  to  receive  evidence,  either 
of  a  want  of  consideration,  or  of  a  fraud  in 
obtaining  it,  to  which  the  plaintiff  himself 
was  not  a  party.  The  court  are,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 
Cited  in— 1  Cow.,  538. 


NOBLE  «.  SMITH  ET  AI,. 
Gift — Delivery —  Trespass. 

To  make  a  valid  gift,  there  must  be  an  immediate 
possession  of  the  thing'  delivered  to  the  donee.  If  A 
says  to  B,  I  will  give  you  the  corn  growing  m  that 
field  belonging  to  A,  this  is  not  sufficient  without  a 
delivery ;  and  if  B  afterwards,  when  the  corn  is 
ripe,  enter  the  field  and  cut  and  carry  away  the 
corn,  he  will  be  considered  as  a  trespasser.  Qucere, 
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whether  corn  growing  is  susceptible  of  delivery,  in 
any  other  way,  than  by  putting  the  donee  in  pos- 
session of  the  land. 

Citations— 1  Roll.,  61 ;  Inst.,  lib.  2,  tit.  7,  sec.  2 ;  Code 
8,  tit.  54, 1.  3.  1.  35,  sec.  5 ;  Dig.  41,  42, 1,  21 ;  Bract., 
2,  fo.  15  C,  16  a  ;  Noy,  67;  Strange,  955 ;  Jenk.,  109 ; 
2  Bl.  Com.,  441 ; 2  Ves.,  331, 442, 443 ;  2  Brown,  286 ;  Toll. 
Ex.,  181,  182. 

THIS  was  an  action  of  trespass,  for  break- 
ing and  entering  the  close  of  the  plaint- 
iff, cutting  down,  and  taking  and  carrying 
away  the  wheat  in  the  straw,  which  was  there 
standing,  and  converting  the  same  to  his  own 
use. 

*The  cause  was  tried  at  the  Rensselaer[*53 
Circuit,  in  May,  1806,  before  Mr.  Chief 
Justice  Kent.  The  plaintiff  proves  that  he 
was  put  into  possessien  of  the  locua  in  quo  in 
March,  1805,  by  the  sheriff  of  Rensselaer 
County,  by  virtue  of  a  writ  of  habere  facia* 
possessionem,  issued  on  a  judgment  in  eject- 
ment against  one  Hallett,  and  that  he  con- 
tinued in  possession  to  the  time  of  the  trespass. 
At  the  time  the  sheriff  put  the  plaintiff  in  pos- 
session, he  did  not  remove  the  .goods  out  of 
the  house  of  Hallett.  It  was  also  proved  that 
the  defendants  and  their  servants,  in  July, 
1805,  broke,  and  entered  the  same  close,  and 
there  cut  down  and  carried  away,  though 
forbidden  by  the  plaintiff's  overseer,  near  two 
hundred  bushels  of  wheat  in  the  straw.  A 
witness  for  the  defendants  proved  that  Hallett 
had  lived  on  the  farm  as  a  tenant  to  John  Hill, 
the  principal  of  the  plaintiff,  above  two  years 
before  the  plaintiff  was  put  into  possession. 
That  two  of  the  defendants  were  step-sons  of 
Hallett,  and  lived  in  his  family.  That  after 
Hallett  was  dispossessed,  he  was  sued,  and 
taken  on  execution  for  rent  due  to  Hill.  The 
witness  applied  to  the  plaintiff  to  let  Mrs. 
Hallett  have  some  of  the  wheat  then  growing 
on  the  premises  for  seed ;  and  the  plaintiff 
told  the  witness  that  "he  would  give  the 
wheat  growing  to  the  defendants,  the  Smiths, 
for  the  support  of  themselves  and  Mrs. 
Hallett,  and  would  procure  a  written  surren- 
der to  be  drawn  up  for  Hallett  to  execute." 
The  Smiths,  afterwards,  requested  the  plaint- 
iff to  give  them  a  writing  for  the  wheat,  which 
the  plaintiff  refused  to  do,  saying  "that  he 
would  reserve  it  for  them,  if  he  should  de- 
mise the  premises  to  any  other  person."  The 
Smiths  were  relations  of  Hill,  who  requested 
them  to  repair  the  fence  in  the  autumn,  round 
the  field  in  which  the  wheat  was  growing. 
Another  witness  stated  that  the  plaintiff,  in 
October,  1805,  told  him  that  he  had  given  the 
wheat  4^0  the  Smiths,  but  that  he  had  revoked 
the  gift,  on  account  of  some  offense  they  had 
given  him.  Something  was  said  of  a  condi- 
tion annexed  to  the  gift,  but  what  it  was  did 
not  clearly  appear.  *The  judge  charg-  [*54: 
ed  the  jury,  that  there  was  sufficient  evidence 
of  a  valid  gift  of  the  wheat,  and  which  was 
not  revocable  by  the  plaintiff.  The  plaintiff, 
therefore,  submitted  to  a  nonsuit. 

A  motion  was  now  made  to  set  aside  the 
nonsuit,  and  for  a  new  trial  for  the  misdirec- 
tion of  the  judge. 

Mr.  Henry,  for  the  plaintiff.  There  was  not 
sufficient  evidence  of  a  gift.  There  was  only 
a  promise  of  a  gift ;  no  consideration  or  in- 
ducement appears.  It  was  a  mere  act  of  char- 
ity ;  and  if  perfectly  gratuitous,  the  promise 
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cannot  be  enforced.  The  admission  of  the 
plaintiff  must  be  taken  together  ;  if  there  were 
a  gift,  it  was  a  conditional  one,  and  revocable. 
To  make  a  perfect  gift,  it  must  be  always  ac- 
companied with  possession,  and  take  effect 
immediately.  (Blk.  Com.,  441,  442  ;  2  Strange, 
754;  Jenkins  Cent.,  109.)  If  possession  be 
not  delivered,  it  is  a  contract  which  is  not 
valid,  without  a  sufficient  consideration.  A 
gratuitous  promise  is  revocable.  (Dyer  490.) 
There  was  no  delivery  here,  neither  actual 
nor  symbolical.  At  the  time  of  the  supposed 
promise,  the  defendants  or  donees  were  not 
present ;  and  their  application,  afterwards,  to 
have  it  put  into  writing,  shows  that  they  did 
not  consider  it  as  a  perfect  gift. 

Mr.  Woodvvrth,  Attorney-General,  for  the 
defendants.  The  law  in  relation  to  gifts  is  not 
denied.  It  is  enough,  however,  if  such  a  pos- 
session be  given  as  the  nature  of  the  thing 
will  admit  of.  Delivery  of  possession  does 
not  mean  an  actual  or  manual  delivery  ;  but 
such  a  delivery  as  is  consistent  with  the  nat- 
ure of  the  thing.  Nor  was  it  necessary  that 
possession  should  immediately  follow  the  gift, 
if  immediate  possession  were  impracticable. 
The  wheat  could  not  be  reaped  before  harvest 
time,  and  the  delivery  could  not  take  effect 
before  it  was  ripe  ;  for  to  have  cut  the  corn 
before  it  was  ripe,  would  have  been  a  trespass. 
(1  Ventris,  22.)  There  is  no  evidence  that  the 
gift  was  conditional  ;  on  the  contrary,  there 
is  an  express  admission  by  the  plaintiff,  that 
there  was  an  absolute  gift,  though  the  conduct 
of  the  defendant  induced  him  to  revoke  it. 
55*1  The  supplication  *to  have  the  gift  re- 
duced to  writing  proves  nothing,  as  it  was  a 
common  opinion  that  a  writing  was  necessary. 

Mr.  Van  Vechten,  in  reply.  The  whole  evi- 
dence taken  together  shows  that  there  was  not, 
in  truth,  any  absolute  gift.  It  was  a  mere 
gratuitous  promise.  To  make  a  perfect  gift, 
there  should  be  an  acceptance  by  the  donee, 
and  an  immediate  possession.  There  must  also 
be  a  capacity  in  the  donor  to  make  the  gift, 
and  Noble  was  not  in  possession  until  March, 
1805.  If  it  be  made  in  writing,  it  will  be  valid 
without  delivery ;  otherwise,  not.  A  breach 
of  a  promise  to  give  will  not  convert  the  prom- 
ise into  a  gift.  The  thing  must  be  susceptible 
of  a  delivery  at  the  time ;  otherwise,  it  is  in- 
capable of  being  given  so  as  to  transfer  the 
property.  There  is  no  proof  of  any  acceptance, 
or  delivery,  or  possession,  or  ownership,  by 
the  donee.  Of  course,  it  cannot  be  considered 
as  a  legal  and  valid  gift. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  the  following  questions: 
1.  Can  property  in  corn,  growing,  be  trans- 
ferred by  gift  ?  2.  Is  there  here  the  requisite 
evidence  of  such  a  gift  V 

After  a  consideration  of  this  case,  I  am  sat- 
isfied that  the  opinion  which  I  gave  at  the  cir- 
cuit, upon  the  trial  of  this  cause,  was  in- 
correct. 

Lord  Coke  is  reported  to  have  said,  in 
Wortet  v.  Clifton  (1  Rol.  Rep.,  61),  that  by  the 
civil  law,  a  gift  of  goods  was  not  valid,  with- 
out delivery,  but  that  it  was  otherwise  by  our 
This  is  a  very  inaccurate  dictum,  and  the 
difference  between  the  two  systems  is  directly 
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the  reverse.  By  the  civil  law,  a  gift  inter  vivos, 
was  valid  and  binding,  without  delivery  (Inst. , 
lib.  2,  tit.  7,  sec.  2 ;  Code,  lib.  8,  tit.  54,  1.  8,  1. 
85,  sec.  5);'  but  at  common  law,  it  is  very  clear, 
from  the  general  current  of  authorities,  that 
delivery  is  essential  to  give  effect  to  a  gift. 
(Bracton,  de  acq.  rerum  dom.,  lib.  2  fo.  15  b. 
16  a;  Noy.,  67;  Str.,  955:  Jenkins,  109;  2 
Black.  Comm.,  441.)  In  the  analogous  case, 
also,  of  gifts,  causa,  mortis,  it  was  held  by  Lord 
*Hardwicke,  in  the  case  of  Ward  v.  [*5O 
Turner  (2  Vesey,  431),  where  the  subject  un- 
derwent a  very  full  discussion,  that  a  delivery 
was  necessary  to  make  the  gift  valid  ;  and,  ac- 
cordingly, that  a  delivery  of  receipts,  for  South 
Sea  annuities,  was  not  a  sufficient  delivery 
to  pass  these  annuities  by  that  species  of  gift. 

Delivery,  in  both  kinds  of  gift,  is  equally 
requisite,  on  grounds  of  public  policy  and 
convenience,  and  to  prevent  mistake  and  im- 
position. 

If  delivery  be  requisite,  there  was  none  in 
the  present  case.  The  land,  at  the  time  of  the 
alleged  gift,  was  in  possession  of  one  Hallett, 
and  not  of  any  of  the  defendants,  to  whom  the 
gift  is  said  to  have  been  made  ;  and  before  the 
wheat  was  ripe,  the  plaintiff  recovered  pos- 
session of  the  land,  by  due  course  of  law. 
Here  was  not  even  an  attempt  at  a  symbolical 
delivery,  and  giving  the  testimony  the  strong- 
est possible  construction,  in  favor  of  the  de- 
fendants, it  amounted  to  nothing  more  than 
saying  "I  give,"  without  any  act  to  enforce  it. 
A  mere  symbolical  delivery  would  not,  I  ap- 
prehend, have  been  sufficient.  The  cases  in 
which  the  delivery  of  a  symbol  has  been  held 
sufficient  to  perfect  the  gift,  were  those  in 
which  it  was  considered  as  equivalent  to  ac- 
tual delivery,  as  the  delivery  of  a  key  of  a 
trunk,  of  a  room  or  warehouse,  which  was  the 
true  and  effectual  way  of  obtaining  the  use 
and  command  of  the  subject.  (2  Vesey,  442, 
443  ;  4  Brown,  286  ;  Toller's  Law  of  Exc.,  181, 
182.)  I  do  not  know  that  corn,  growing,  is 
susceptible  of  delivery,  in  any  other  way  than 
by  putting  the  donee  into  possession  of  the 
soil ;  but  it  is  not  necessary  to  give  any  opin- 
ion, at  present,  to  that  extent  ;  nor  do  the  court 
mean  to  do  so.  It  is  sufficient  to  say,  that  there 
was  no  evidence  of  delivery  in  the  present  case, 
and  that  to  presume  one,  we  must  go  the  whole 
length  of  the  example,  given  in  the  Roman 
law,  where  the  buyer  is  supposed  to  take  pos- 
session of  a  large  immovable  column,  by  his 
eyes  and  his  affections,  oculi»etaffectu.  (Dig., 
41,  42,  1,21.)  *The  courts  of  equity  seem  [*5  7 
to  have  adopted  the  true  rule  in  their  decisions, 
on  the  doiiatio  cav^a  mortis,  in  which  they  hold, 
that  the  delivery  must  be  actual  and  real,  or, 
by  some  act,  clearly  equivalent. 

The  opinion  of  the  court,  therefore,  is,  that 
the  nonsuit  be  set  aside,  and  a  new  trial 
a  warded,  with  costs  to  abide  the  event  of  the  suit. 

JPieio  trial  granted. 

Cited  in— 7  Johns.,  28 ;  18  Johns.,  148 ;  1  Edw.,  300 ; 
3  N.  Y.,  113 ;  4  Barb.,  a55 ;  14  Barb.,  246;  25  Barb.,  512 ; 
28  Barb.,  102;  2  E.  D.  S.,  311. 

1.— But  Drifts  amounting:  to  the  value  of  200  solid!, 
were  required  to  be  publicly  registered  at  the  time. 
These  gifts  were  also  revocable,  for  ingratitude, 
or  where  they  deprived  the  next  of  kin  of  his  share 
of  the  property  of  the  donor,  or  If  the  donor  had 
children  afterwards. 
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M'KINSTRY  «.  SOLOMONS. 

1.  Arbitration — Umpire — Award — Errors  to  be 
Corrected — Intendment  that  Award  was  Con- 
cerning Matters  Submitted.  2.  Action  on 
Award — Pleading. 

Where  a  submission  is  to  the  arbitration  of  two, 
and  if  they  cannot  make  their  award  within  the  time 
limited,  that  then  they  may  appoint  an  umpire ;  the 
two  arbitrators  may  appoint  the  umpire  before  they 
proceed  to  act  on  the  matters  submitted,  and  with- 
in the  time  limited. 

An  award  of  payment  of  a  specific  sum,  by  one 
party  to  the  other,  is  final  and  sufficient,  without  a 
release. 

If  the  umpire  direct,  that  should  any  errors  be 
found  in  the  calculation,  on  proof  thereof,  the 
plaintiff  is  to  refund  the  amount,  this  does  not  open 
the  merits  of  the  dispute,  but  the  award  remains 
final  and  valid. 

Where  the  umpire  was  appointed  of  and  concern- 
ing: the  premises,  and  it  was  stated  that  he  took  upon 
himself  the  burden  of  the  umpirage,  it  is  to  be  in- 
tended that  he  awarded  concerning  the  subject  mat- 
ters submitted. 

In  an  action  of  debt  on  an  award,  the  plaint- 
iff need  not  set  forth  more  than  what  is  in  his  favor, 
and  sufficient  to  support  his  demand ;  he  need  not 
show  the  award  on  both  sides. 

Citations— 4  T.  R.,  644;  3  Vin.,  92;  1  Ld.  Baym., 
«71;  12  Mod.,  512;  1  Cai.,  319;  7  T.  R.,  73;  3  Atk., 
644 ;  1  Burr.,  280 ;  2  Saund.,  62  b,  n.  5 ;  2  Saund.,  61. 

THIS  was  an  action  on  an  award.  The  dec- 
laration stated  that  the  plaintiff  was  late 
copartner  in  trade  with  Alexander  Hannah, 
deceased,  at  Montreal,  under  the  firm  name  of 
Hannah  &  M'Kinstry  ;  that  the  defendant  was 
copartner  with  the  said  Hannah  and  the  plaint- 
iff, in  a  certain  distillery  and  brewery,  carried 
on  at  Cornwall,  under  the  firm  of  Solo- 
mons &  Co. ;  that  differences  had  arisen,  and 
were  depending  between  the  plaintiff  and  the 
defendant,  concerning  the  accounts  and  final 
settlement  of  the  late  copartnership  of  Solo- 
mons &  Co.,  and  for  putting  an  end  thereto, 
the  plaintiff  and  defendant,  on  the  4th  day  of 
March,  1805,  at  Montreal,  &c.,  submitted  in 
writing,  to  the  arbitrament  and  award  of 
Messrs.  Hallowell  &  Stewart,  of  Montreal, 
chosen  by  the  parties,  for  that  purpose,  so  as* 
that  they  should  make  their  award  in  writing, 
on  or  before  the  15th  of  June  following ;  and 
that,  if  they  should  not  make  such  an  award 
within  the  time  limited,  the  plaintiff  and  de- 
fendant then  submitted  themselves  in  writing, 
to  the  umpirage  of  such  person  as  the  said  ar- 
bitrators should  choose  for  umpire,  so  as  that 
the  umpire  should  make  his  umpirage  in  writ- 
ing, and  ready  to  be  delivered  to  the  parties, 
on  or  before  the  15th  of  July  following.  The 
plaintiff  then  avers  that  the  said  arbitrators 
did,  on  the  the  15th  of  June,  1805,  duly  choose 
and  appoint  one  George  Watt  an  umpire  be- 
tween the  parties,  of  and  concerning  the 
premises  ;  and  that  the  said  arbitrators  did  not 
58*]  *make  any  award  in  writing,  &c.,  but 
omitted  so  to  do ;  that  the  said  umpire,  having 
taken  upon  himself  the  burden  of  the  said 
umpirage,  did,  on  the  15th  day  of  July,  afore- 
said, make  and  publish  in  writing  his  award 
and  umpirage,  &c.,  and  did  award,  that  the 


defendant  "pay  to  the  plaintiff,  $1,695.87, 
with  interest  at  six  per  cent,  until  paid,  as  the 
plaintiff  appeared  to  have  a  just  claim  on  the 
defendant  for  that  sum  ;  or  even  more,  if  in- 
sisted on."  He  further  awarded  that,  should 
any  errors  in  addition,  or  calculation  of  inter- 
est, be  found  in  the  account,  upon  proof  there- 
of being  made  by  the  defendant  to  the  plaint- 
iff, the  plaintfff  should  immediately  refund  to 
the  defendant  the  amount  thereof.  The  plaint- 
iff further  averred  that  no  errors  in  the  addi- 
tion or  calculation  of  interest  could  be  found 
in  the  account,  and  that  the  defendant  had 
not  paid  the  said  sum,  or  any  part  thereof,  as 
by  the  said  umpirage  he  was  required  to  do, 
whereby,  &c.  To  this  declaration  there  was  a 
general  demurrer  and  joinder. 

Mr.  Van  Vechten,  in  support  of  the  de- 
murrer. 1.  The  award  was  made  without 
authority.  The  parties  agreed  to  submit  their 
dispute  to  two  arbitrators ;  and  in  case  of  their 
disagreement,  to  the  umpirage  of  a  person  to 
be  chosen  by  them.  Though  the  words  of  the 
submission  are,  that  in  case  the  arbitrators 
should  not  make  their  award  within  the  time 
limited  for  the  purpose,  that  it  was  then  to  be 
submitted  to  an  umpire  ;  yet,  the  word  ' '  um- 
pire, "  ex  vi  termini,  means  a  person  chosen  to 
decide  in  case  of  the  disagreement  of  the  arbi- 
trators. (Kyd  on  Awards,  2d  ed.,  6.)  Now, 
it  does  not  appear  that  the  arbitrators  ever 
acted  under  the  submission,  nor  did  anything 
more  than  choose  an  umpire.  It  is  not  stated, 
nor  does  it  appear,  that  there  was  any  disa- 
greement between  them. 

2.  It  is  nowhere  stated  that  the  parties  were 
ever  heard ;  but,  on  the  contrary,  it  is  to  be  in- 
ferred they  were  never  before  the  umpire.     It 
ought  to  have  been  shown  that  the  parties, 
with    their  allegations  and  proofs,  had  been 
heard  ;  for  an  award,  without  hearing  the  par- 
ties, is  bad.     (3  Atkyns,  64.) 

3.  The  submission  was  of  the  copartnership 
transactions  ;  and  it  does  not  appear,  from  the 
award,  that  the  partnership  *accounts  [*59 
were  taken  into  consideration,  but  merely  the 
accounts  of  M'Kinstry ;  so  that  the  award  is 
not  pursuant  to  the  submission. 

4.  The  award  is  not  mutual :  it  directs  only 
the  payment  of  a  sum  of  money  to  M'Kinstry. 
It  does  not  award  the  settlement  of  their  ac- 
counts, nor  any  releases,  nor  security  or  in- 
demnity to  the  other  party,  against  the  claims 
of  the  other  partner. 

5.  The  award  is  uncertain,  and  not  final. 
The  ultimate  sum  to  be  paid  is  not  fixed,  but 
the  accounts  are  still  left  open  for  the  correc- 
tion of  errors.     The  money  is  directed  to  be 
paid  to  M'Kinstry,  who  is  to  judge  what  de- 
ductions are  to  be  made,  in  case  of  error,  and 
to  refund  the  amount.     It  declares,  also,  that 
more  was  due  the  plaintiff,  if  insisted  on  ;  so 
that  a  door  is  open  for  further  claim  and  con- 
troversy, and  the  award  is  not  a  final  end  of 
the  differences  between  the  parties. 


NOTE— Arbitration — Submission — Choosing  umpire. 

Although  the  language  of  submission  to  arbitra- 
tors is  to  the  effect  that  in  case  of  disagreement  they 
may  choose  an  umpire,  yet  the  appointment  need 
not  be  postponed  until  disagreement.  An  umpire 
may  be  appointed  at  the  outset.  Van  Courtlandt 
v.  Underbill,  17  Johns..  405 ;  Butler  v.  The  Mayor, 
etc.,  1  Hill,  489 ;  Alexandria  Canal  Co.  v.  Swan,  5 
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How.  (TJ.  S.),  83 ;  Bigelow  V.  Maynard,  4  Gush.,  317  ; 
Newton  v.  West,  3  Met.  (Ky.),  24;  Woodrow  v. 
O'Connor,  28  Vt.,  776. 

That  awards  must  be  within  submission,  certain 
to  a  common  intent,  final.  See  note  to  Purdy  v. 
Delavan,  1  Cai.,  304. 

See,  also,  N.  Y.  Code  Civil  Procedure,  sees.  2365- 
2386. 
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.Vr.  ROM,  contra.  Formerly  awards  were 
construed  with  the  greatest  strictness.  In  later 
times  courts  have  been  liberal,  in  their  con- 
struction, so  as,  if  possible,  to  support  the 
award.  (Kyd,  2d  ed.,  228,  229,  248;  1  Burr., 
277;  Ihiirkiii*  v.  Cdclaugh,  Yelverton,  98.)  1. 
The  submission  is,  that  if  the  arbitrators  shall 
neglect  or  refuse  to  make  their  award,  they 
may  appoint  an  umpire.  The  parties  meant  to 
provide  for  the  decision  by  an  umpire,  should 
the  arbitrators  forbear  to  act  from  any  cause 
whatever.  2.  It  is  stated  that  the  umpire  took 
upon  himself  the  burden  of  the  umpirage,  &c., 
and  did  make  an  award,  &c.  It  is,  therefore, 
to  be  inferred  that  the  parties  did  meet  before 
him.  and  were  heard.  This  fact,  if  material, 
ought  to  have  been  traversed  by  the  defend- 
ant. 3.  Where  several  persons  submit  their 
differences  with  a  third  person,  the  joint  as 
well  as  several  matters  between  them  may  be 
decided  on  by  the  arbitrators.  (1  Vernon,  259, 
Carter  v.  Carter;  Kyd,  157,  182,  183;  8  Co., 
98;  Rolle'sAb.,  249.)  If  the  award  be  "in 
and  upon  the  premises,"  it  shall  be  intended  to 
have  been  made  of  all  matters  within  the  sub- 
mission. (Kyd,  222.)  4.  Releases  were  not 
necessary  to  render  the  award  mutual.  (Purdy 
v.  Delamn,  1  Caines,  304.)  Payment  of  money 
is  equivalent  to  a  release.  5.  The  proviso  in 
the  award,  as  to  the  correction  of  any  errors 
in  the  calculation,  was  intended  for  the  bene- 
fit of  the  defendant ;  and  the  objection  from 
GO*]  him  is  not  *deserving  of  weight.  It  does 
not,  however,  destroy  the  award,  which  may 
be  good  in  part,  and  void  in  part.  (Kyd,  243, 
244,  245;  12  Mod.,  543.)  The  award  may  be 
void  as  to  the  provisio,  but  valid  as  to  other 
matters ;  or  the  proviso  may  be  rejected  as 
surplusage. 

Mr.  Van  Veehten,  in  reply.  Awards  must 
be  construed,  not  only  liberally,  but  reasona- 
bly. Why  should  the  parties  have  chosen  two 
arbitrators,  if  they  intended  to  submit  to  the 
decision  of  one  only  ?  The  words  of  the  sub- 
mission are,  if  the  arbitrators  cannot  make  an 
award,  that  is,  cannot  agree,  they  may  appoint 
an  umpire ;  not  that  they  may  do  so  if  they 
neglect  to  attend  to  the  matter.  The  power 
to  appoint  an  umpire  is  special,  and  ought  to 
be  strictly  pursued.  It  was  to  appoint  on  a 
certain  contingency,  and  it  ought  to  have  been 
shown,  explicitly,  that  the  contingency  did 
happen.  Again,  without  some  indemnity 
against  the  other  partner,  there  would  be  no 
reciprocity  in  the  award.  When  an  award  is 
good  in  part,  and  bad  in  part,  and  the  bad  part 
only  contains  any  mutuality,  if  that  be  de- 
stroyed the  whole  is  void  ;  for  mutuality  is  the 
essence  and  basis  of  an  award.  The  authority 
of  the  arbitrators  is  judicial,  and  cannot  be 
delegated,  unless  they  disagree,  so  as  to  secure, 
at  all  events,  the  concurrence  of  two  persons, 
fie  cited  Kyd  on  Awards,  1st  ed.,  91,  92,  94, 
114,  122,  129,  140,  146;  Purdy  v.  Delaran  (1 
Caines,  304.) 

KENT,  Uh.  J.,  delivered  the  opinion  of  the 
court : 

Several  objections  were  made  to  the  declara- 
tion. 

1.  It  was  said  that  it  does  not  appear  that  the 
arbitrators  ever  took  upon  themselves  the  con- 
sideration of  the  subject,  prior  to  the  appoint- 
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ment  of  the  umpire.  But  this  was  not  neces- 
sary. The  arbitrators  may  elect  an  umpire 
within  the  time  prescribed  for  them  to  make 
an  award,  and  even  before  they  take  upon 
themselves  the  matter  submitted.  (4  Term, 
644.)  It  is  not  even  requisite  that  the  arbitra- 
tors should  have  acted  in  the  matter,  and 
made  an  effort  to  agree,  in  order  to  give 
validity  to  the  powers  of  the  umpire.  The 
submission,  in  this  case,  was,  that  if  the  arbi- 
trators should  not  make  an  award  within  the 
time  limited,  the  umpire  should  act,  and  it  is 
sufficient  that  they  did  not  make  an  award. 
*(Lurnley  v.  Huttvn,  2  Viner,  92;  Jfiiifefef  [*6 1 
v.  Harris,  I  Ld.  Raym.,671,  and  12Mod.,  512.) 

2.  It  was  urged  that  the  award  of  the  umpire 
was  not  final,  because  he  states  that  the  plaint- 
iff had  not  only  a  just  claim  for    the  sum 
awarded,  but  even  more,  if  insisted  on.      But 
payment    and   receipt    of     the   specific   sum 
awarded,  is  a  final  discharge  to  the  defendant, 
and  a  waiver  on  the  part  of  the  plaintiff  of  any 
further  demand  ;  a  discharge  to  the  defend- 
ant will  be  presumed  from  the  payment  of  the 
sum  awarded.     (1  Caiues,  319.)    The  award 
necessarily  implies  that  any  further  claim  on 
the  part  of  the  plaintiffs  had  not  been  insisted 
upon,  but  was  waived  before  the  umpire,  and 
the  acceptance  of  the  award  clearly  concludes 
the  plaintiff  as  to  further  claims. 

3.  It  was  further  insisted  that   the  award 
was  not  final,  because  the  \impire  directs,  that 
should  any  errors  in  addition  or  calculation  of 
interest  be  found  in  the  account,  and  proof 
thereof  be  made  by  the  defendant,  the  plaint- 
iff shall   refund  the  amount  thereof.      This 
does  not  open  the  merits  of  the  controversy, 
and  it  has  no  analogy  to  the  case  of  Padley  v. 
Goddard  (Term,  73),  where  the  defendant  was 
allowed  to  reduce  the  sum  in  the  award  by  his 
own  affidavit.     It  refers  merely  to  clerical  mis- 
takes, or  miscalculations  by  the    umpire  in 
casting  up  or  footing  the  accounts,  and  the 
provision  is  nothing  more  than  what  the  Court 
of  Chancery  would  do  in  every  case  of  awards 
valid  and  final  at  law.     (3  Atk.,  644.)    It  can- 
not affect  the  validity  of  the  award,  or  render 
it  less  final  than   it  would  have  been  without 
it  ;  and  it  certainly  cannot  lie  in  the  mouth  of 
the  defendant  to  make  the  objection,  without 
averring  and    showing  the    mistake,    which 
could  be  ascertained  by  mere  calculation. 

4.  It  was  again  objected  that  it  does  not  ap- 
pear that  the  award  was  of  and  concerning  the 
subject  matter  submitted.      This,  I  think  is, 
however,  to  be  intended.     The  umpire  was  ap- 
pointed of  and  concerning  the  premises,  and 
it  is  stated   that   he  took    upon  himself  the 
burden  of  the  said  umpirage,  and  made  the 
award.      The    declaration  does    not,   indeed, 
state  that  he  made  his  umpirage  of  and  upon 
the  premises,  *but   this  is  certainly  the  [*O2 
natural    and    reasonable    presumption ;    and 

i  notwithstanding  the  strictness  of  some  of  the 
|  older  cases,  with  which  Mr.  Kyd  (p.  139)  ap- 
pears to  be  very  justly  dissatisfied,  I  think  it 
ought  to  prevail  until  repelled  by  the  opposite 
party.  It  it,  at  most,  but  matter  of  form,  which 
cannot  be  objected  to  upon  a  general  demurrer. 
It  is,  lastly,  -aid  that  the  award  is  not  mutual, 
because  no  provision  is  made  for  an  indemnity 
against  the  claims  of  the  deceased  partner. 
Whether  there  would  be  any  weight  in  this  ob- 
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jection,  if  brought  forward  in  another  shape, 
it  is  unnecessary  to  say,  because  it  is  a 
complete  answer  to  it  in  this  case  to  ob- 
serve, that  in  an  action  of  debt  upon  an  award, 
the  plaintiff  need  only  show  so  much  of  the 
award  as  is  sufficient  to  state  his  demand.  He 
need  not  show  any  more  of  the  award  than 
makes  for  him.  He  need  not  show  the  award 
on  both  sides  ;  if  there  be  anything  by  way  of 
condition  precedent  to  the  payment  of"  the 
money,  the  defendant  must  set  it  forth  in 
pleading.  (1  Burr.,  280  ;  2  Saund.,  62,  b,  note 
5,  and  the  precedent  of  the  declaration  in 
Hodsden  v.  Harridge,  2  Saund.,  61.)  The 
court  are,  therefore,  of  opinion  that  the  plaint- 
iff is  entitled  to  judgment. 
Judgment  for  the  plaintiff . 

Aff'd.— 13  Johns.,  27. 

Cited  in-5  Wend.,  370;  13  Wend.,  380:  2  Bosw., 
136 ;  11  Allen,  384. 


NEWLAND  Administrator  of  NEWLAND, 


DOUGLASS. 

Arbitration  —  A  ward  —  Error  — •  No  Action  at 
Law — To  Coi'rect  •  Evidence. 

Where  arbitrators,  chosen  by  the  parties,  make  a 
mistake  in  the  calculation  of  the  sum  to  be  awarded, 
au  action  at  law  will  not  lie  to  correct  the  mistake. 
The  evidence  of  the  arbitrators,  to  prove  the  mis- 
take, is  inadmissible. 

Citations— 3  Atk.,  644 ;  2  Wils.,  148 ;  1  Salk.,  73. 

THIS  was  an  action  of  assumpsit.  The  intes- 
tate and  defendant  had  submitted  their  ac- 
counts and  controversies  to  five  arbitrators, 
who  awarded  $1.50  in  favor  of  the  intestate, 
which  was  paid  to  him  by  the  defendant.  The 
present  suit  was  brought  to  recover  $196.01, 
being  the  amount  of  a  mistake  made  by  the 
arbitrators,  in  the  subtraction  of  figures  in 
making  up  the  award.  To  prove  the  mistake, 
two  of  the  arbitrators  were  called  and  sworn 
upon  the  trial.  The  judge  ruled  that  the 
proof  was  inadmissible  ;  and  a  verdict  was  ac- 
cordingly taken  for  the  defendant. 

The  case  was  submitted  without  argument ; 
-and  the  only  question  was,  as  to  the  com- 
petency of  the  proof. 

(53*]  *Per  Curiam.  The  evidence  was  inad- 
missible, and  a  suit  at  law  will  not  lie  to  re-exam- 
ine the  merits  of  an  award.  A  court  of  chancery 
may  correct  a  palpable  mistake  or  miscalcula- 
tion made  by  the  arbitrators,  or  relieve  against 
their  partiality  or  corruption.  (3  Atk.,  644.) 
But  there  is  no  such  remedy  at  law,  in  a  case 
of  submission,  not  within  the  statute.  (2  Wils., 
148  ;  1  Salk.,  73.) 

Judgment  for  the  defendant. 

Cited  in— 3  Johns.,  369 ;  9  Johns.,  213 ;  10  Johns. 
148;  2  Wend.,  569;  7  Wend.,  244;  12  Wend.,  159;  17 
Wend.,  413;  4  N.  Y.,  575;  30  Barb.,  411;  2  Bos-,  134; 
52  Mo..  105. 


TILLOTSON   0.  CHEETHAM. 

Writ  of  Inquiry  of  Damages — Executed  Before 
Deputy  Sheriff—  Slander — To  Set  Aside  As- 
sessment Damages  Must  be  Enormous. 

A  writ  of  inquiry  of  damages,  may  be  executed 
before  a  sworn  deputy  of  the  sheriff.  The  court 
will  not  set  aside  the  assessment  of  damages,  on  a 
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writ  of  inquiry,  in  an  action  of  slander,  on  the 
ground  that  such  damages  are  excessive,  unless 
they  appear  to  be  very  enormous  and  outrageously 
excessive. 

Citations— Rich.  C.  B.  Pr.,  1,  149 ;  Barnes,  230,  231, 
232,  431;  8  Wils.,  278;  Stat.  'Win.  II.,  13;  Ed.  I.,  ch., 
39;  Cro.  Eliz.,  294;  Rolle  Abr.  tit.  Trial.  P.;  2  Bl. 
Com.,  36;  6  Co.,  11;  Stat.  Hen.  VII.,  ch.  15;  Cro. 
Eliz..  584;  Stat.  Win.  II.,  ch.,  18:  4  Co.,  65;  Stat.  Ed. 
I.,  ch.,  14;  Reg.  Brev.  Jud.,  25  /),  37  a  ;  Stat.  of 
Mertow,  20  Hen.  III.,  ch.  3;  Hob.,  12;  Reg.  Brev. 
orig.,  9  h,  Jud.,  80  b,  36  h,  38  a;  Cro.  Eliz.,  10;  Reg. 
Brev.,  37  b :  Bohun's  Inst.  Leg.,  55;  Noy,  21 ;  F.  N. 
B.,  148 ;  2  Inst.,  369 ;  Bro.  Inquest,  pi.  17 ;  Thes. 
Brev.,  139;  2  Saund.,  45  n.  4;  Laws,  1,  206 ;  3  Geo.  I., 
ch.  15,  sees.  1,  8,  10, 11 ;  Hardres,  470 ;  2  Show.,  321 ; 
3  Wils  ,  403 ;  1  Bos.  &  Pull.,  333 ;  3  Bl.  Com.,  ch.  8,  71. 
3 ;  Williams'  Saund.,  1, 248,  n.  3 ;  Prelec.  in  Cod.,  9,  36. 

A  MOTION  was  made,  on  the  part  of  the 
defendant,  to  set  aside  the  inquisition 
taken  on  the  writ  of  inquiry  in  this  case.  The 
writ  was  executed  before  a  deputy  sheriff,  in 
the  city  of  Albany,  and  the  damages  assessed 
at  $1,400.  The  grounds  of  application  were 
for  irregularity,  and  for  excessive  damages  ;  a 
motion  was  also  made  that  an  inquest  should 
be  taken  before  one  of  the  judges  of  this  court. 
The  affidavits  stated  that  no  evidence  was 
offered  to  the  jury  on  the  inquest,  except  the 
newspaper  containing  the  supposed  libel,  and 
that  the  testimony  of  witnesses,  attending  to 
be  examined  in  mitigation  of  damages,  was 
rejected  by  the  deputy  sheriff  who  presided ; 
that  part  of  the  publication  declared  upon  was 
not  libelous,  and  that,  in  other  parts  of  the 
same,  the  innuendoes  are  not  warranted  by 
the  supposed  libel ;  notwithstanding  which, 
the  jury,  on  the  inquest,  assessed  damages  for 
the  whole.  The  affidavit  of  the  defendant, 
also,  stated  that  he  verily  believed  that  he 
could  not  obtain  a  fair  and  impartial  hearing 
and  trial  before  a  jury  summoned  by  the  pres- 
ent sheriff  of  the  City  and  County  of  Albany, 
and  that  the  sheriff  of  the  said  city  and  county 
did  not  preside,  and  was  not  present  at  the 
execution  of  the  said  writ ;  but  that  a  deputy, 
by  the  name  of  Winne,  presided.  An  affidavit 
of  one  of  the  counsel  for  the  defendant  also 
stated  that  he  was  present  at  the  hearing  of  the 
cause  before  the  deputy-sheriff  ;  that  no  testi- 
mony whatever  was  offered,  on  the  part  of  the 
plaintiff,  except  the  newspaper  said  to  contain 
*the  alleged  libel,  and  that  all  the  testi-  [*64 
mony  offered  on  the  part  of  the  defendant  was 
rejected  by  the  deputy-sheriff  who  presided. 

The  declaration  set  forth  that  the  plaintiff, 
at  the  time  of  the  publication  of  the  libel,  was 
Secretary  of  the  State,  and  that  the  defendant, 
to  bring  him  into  disgrace,  and  to  cause  him 
to  lose  his  office,  and  to  cause  it  to  be  believed 
that  the  plaintiff  had  enlisted  himself  in  the 
service  of  the  Merchants'  Bank,  and  had 
intrigued  with,  and  allured  many  of  the  Legisla- 
ture from  their  duty  to  vote  for  the  incor- 
poration of  that  bank,  which  the  defendant 
stated  to  have  been  obtained  by  means  of 
bribery  and  corruption,  &c.,  did,  on  the  3d 
day  of  July,  1805,  in  a  paper  called  the 
Republican  Watch  Tower,  falsely  and  mali- 
ciously, print  and  publish  a  libel,  of  and  con- 
cerning the  plaintiff,  containing,  amongst  other 
things,  the  false,  scandalous  and  malicious 
matter  following,  viz.  ' '  It  was  of  some  mo- 
ment to  enlist,  in  the  service  of  the  bank,  the 
secretary  (meaning  the  plaintiff)  and  the  treas- 
urer of  the  State  ;  and  to  those  to  whom  these 
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personages  (meaning  the  plaintiff  and  treas- 
urer) were  known,  the  object  could  not  appear 
of  difficult  attainment.  In  one  respect,  how- 
ever, they  (meaning  the  plaintiff  and  treasurer) 
were  alike  essential  to  the  honorable  purpose 
of  Mr.  M.  Residing  at  the  seat  of  govern- 
ment, the  thoroughfare  of  the  State,  the  focus 
of  every  political  intrigue,  and  the  attraction 
of  every  political  want,  they  (meaning  the 
plaintiff  and  treasurer)  are  frequently  visited 
by  our  law-makers,  and  all  things  considered, 
they  (meaning  the  plaintiff  and  treasurer)  have 
abundant  opportunities  and  means  of  divert- 
ing them  from  the  point  of  duty.  Succeed- 
ing in  alluring  these  gentlemen  (meaning  the 
plaintiff  and  treasurer)  in  the  scheme  of  the 
direction,  it  were  unnecessary  and  had  been 
inexpedient  for  Mr.  M.  to  go  farther  than 
Albany.  Many  of  these  objects  might  be 
much  better  accomplished  by  these  illustrious 
agents  (meaning  the  plaintiff  and  treasurer);  a 
knowledge  of  the  characters  of  these  gentle- 
Go*]  men  *(meaning  the  plaintiff  and  treas- 
urer) would  render  approach  easy,  and  success 
certain.  In  one  respect,  they  (meaning  the 

Slain  tiff  and  treasurer)  are  similar.  They 
neaning  the  plaintiff  and  treasurer)  are  avari- 
cious to  a  fault ;  money  outweighs  with  them 
(meaning  the  plaintiff  and  treasurer)  many  hon- 
orable considerations,  and  yet  they  (meaning 
the  plaintiff  and  treasurer)  may  not,  in  this 
transaction,  directly  or  indirectly,  have  fing- 
ered any.  I  trust  they  (meaning  the  plaintiff 
and  treasurer)  have  not ;  and  I  do  not  com- 
plain tlftit  they  (meaning  the  plaintiff  and 
treasurer)  have  ;  but  as  officers  of  government, 
they  (meaning  the  plaintiff  and  treasurer)  have 
acted  improperly.  Their  conduct  (meaning 
the  conduct  of  the  plaintiff  and  treasurer)  is 
extremely  reprehensible.  The  public  will  judge 
of  the  inducement ;  perhaps,  at  this  period, 
they  (meaning  the  plaintiff  and  treasurer)  did 
not  speculate  in  the  stock,  which  was  at  95." 
And  in  another  part  of  the  said  newspaper, 
among  other  things,  the  libelous  matter  follow- 
ing, of  and  concerning  the  plaintiff,  viz. 
"While  corruption  was  thus  diffusing  itself 
through  the  veins  and  arteries  of  the  political 
body,  the  Republican  party,  relying  implicitly 
on  the  fidelity  of  their  representatives,  were 
unapprehensive.  After  the  decisions  of  the 
Legislature,  and  after  these  decisions  had  been 
confirmed  by  a  warmly  contested  election, 
foreign  invasion  was  but  more  distant  from 
their  thoughts  than  the  incorporation  of  the 
hostile  bank.  Almost  every  republican,  who 
was  originally  a  stockholder,  had  sold  out. 
None  but  the  bribers  and  the  bribed  contem- 
plated the  incorporation"  (meaning  that  the 
plaintiff  had  been  guilty  of  bribery  and  corrup- 
tion, in  obtaining  the  incorporation  of  the  said 
bank).  By  means  whereof,  <fcc. 

Mr.  Foot,  for  the  defendant.  As  to  their 
regularity  ;  the  writ  of  inquiry  was  executed 
before  a  deputy.  The  authority  of  a  sheriff 
is  judicial  or  ministerial.  When  the  sheriff 
executes  his  judicial  authority,  he  must  do  it 
GO*]  in  *i>erson  ;  it  cannot  be  done  by  an  un- 
der sheriff  or  deputy.  Thus,  in  executing  a 
writ  of  inquiry,  of  waste,  of  damages  in 
dower,  of  admeasurement  of  pasture,  &c., 
the  sheriff  is  said  to  act  judicially,  and  those 
acts  cannot  be  done  by  deputy.  ( 6  Comyn's 
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Digest,  Viscount,  C.,  1,  p.  414  ;  19  Viner.  Tit. 
Sheriff,  D.,  sec.  3.)  An  under  sheriff  in  Eng- 
land differs  from  an  under  sheriff  here.  (Bac. 
Ab.  Sheriff,  H.,  1  Impey's  Office  of  Sheriff, 
46,  56.)  Again,  the  plaintiff  did  not  prove 
that  the  defendant  was  the  author  of  the  pub- 
lication. The  only  evidence  offered  was  the 
paper  itself ;  and  there  were  not  sufficient 
averments  in  the  declaration  to  entitle  the 
plaintiff  to  give  it  in  evidence.  (Cro.  Car., 
443,  Slocomtfit  case;  4  Coke,  17.)  In  the  case 
of  Sillers  &  Knight  v.  Bowles  ( Barnes,  233)  an 
inquisition  was  set  aside  because  the  promis- 
sory note  on  which  the  suit  was  brought  was 
not  produced,  and  the  note  and  indorsement 
proved.  The  words  in  the  declaration  do  not 
come  within  the  definition  of  a  libel  (4  Comyn, 
715,  Libel,  A.,  3);  nor  are  there  sufficient 
averments  to  make  them  applicable  to  the 
plaintiff.  2.  If  the  words  are  not  Actionable, 
or  as  such  could  produce  no  injury  to  the 
plaintiff,  the  damages  are  excessive  ;  and  to 
determine  this  point  the  court  must  look  at 
the  declaration.  (Barnes,  233.)  The  power 
of  the  court  to  direct  the  inquisition  to  be 
taken  before  a  judge  at  a  circuit  is  unques- 
tionable (Barnes,  233,  235) ;  and  the  affidavit 
discloses  sufficient  reasons  to  induce  the  court 
to  exercise  that  power. 

Mr.  Woodworth,  Attorney-General,  and  Mr. 
Henry,  contra.  In  England,  the  sheriff  has 
certain  judicial  powers  not  known  to  our  laws. 
The  distinction  between  the  judicial  and  min- 
isterial powers  of  a  sheriff  does  not  exist  here. 
The  sheriff  can  hold  no  court ;  he  can  pro- 
nounce no  judgment ;  he  has  no  judicial 
power,  in  the  sense  of  the  English  law,  in  re- 
lation to  that  officer.  It  is  not  denied  that  a 
judicial  power  cannot  be  delegated.  The  acts 
of  the  sheriff  here,  though  they  may  require 
the  exercise  of  some  judgment  and  discretion, 
are  ministerial,  not  judicial.  A  writ  of  in- 
quiry of  damages  is  a  mere  inquest  of  office, 
directed  to  a  ministerial  officer  to  be  executed 
in  order  to  inform  the  conscience  of  the  court. 
(Bruce  v.  Rawlim,  3  Wilson,  62 ;  Dal  ton,  115.) 
The  cases  of  Wallace  v.  Humes  (Barnes,  231) 
and  Denny  v.  TrapneU,  (2  Wilson,  378)  show 
beyond  contradiction  *that  in  England  [*67 
a  writ  of  inquiry  of  damages  may  be  execut- 
ed before  a  deputy-sheriff.  In  the  first  case, 
the  objection  was  merely  that  it  could  not  be 
done  before  the  deputy  of  a  deputy  ;  and  in 
the  second  that  it  could  not  be  before  two  dep- 
uties ;  but  in  both  cases  it  was  agreed  on  all 
hands  that  it  might  be  executed  before  a  dep- 
uty or  under  sheriff.  As  to  a  writ  of  inquiry 
of  dower  that  is  directed,  by  an  express  stat- 
ute, to  be  executed  by  the  sheriff,  and  the  writ 
is  his  commission.  There  is  no  distinction  as 
to  the  power  between  a  sheriff  and  under  sher- 
iff. The  oath  required  is  the  same.  ( L.  N. 
Y.,  Vol.  I.,  p.  402.)  By  appointing  a  deputy, 
the  sheriff  transfers  to  him  all  the  authority 
that  he  has  or  can  delegate.  But  without  re- 
sorting to  the  authority  of  judicial  termina- 
tions, the  question  might  be  left  to  be  decided 
by  the  invariable  and  long  established  prac- 
tice as  to  inquests  by  deputies,  a  practice  well 
known  to  every  lawyer,  and  the  propriety  of 
which  has  never  before  been  questioned.  2.  By 
suffering  judgment  to  go  by  default,  the  defend- 
ant admitted  the  paper  declared  on  to  have 
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been  published  by  him.  The  defendant 
admits  the  libel,  as  fully  as  if  had  been 
proved  ;  if  it  were  otherwise,  a  default  would 
not  differ  from  a  defense.  The  right  to  re- 
cover is  tacitly  conceded  by  the  interlocu- 
tory judgment,  and  the  only  inquiry  is  con- 
cerning the  damages  which  the  plaintiff 
ought  to  recover.  3.  Are  the  damages,  then, 
in  this  case,  so  excessive  or  outrageous  as  to 
demand  the  interposition  of  this  court  ?  In 
actions  of  tort,  the  law  has  laid  down  no 
certain  measure  of  damages.  (2  Wilson,  206.) 
It  is  a  matter  which  must  necessarily  be  left 
to  the  decision  of  a  jury.  It  would  be  ex- 
tremely dangerous  for  courts  to  intermeddle 
in  such  cases.  There  is  not  a  case  to  be 
found  where  the  court  have  granted  a  new 
trial  merely  for  excessive  damages.  (2  Wil- 
son. 244.)  In  the  case  of  Duberly  v.  Gim- 
ning  (4  Term,  657),  where  the  jury  gave  £5,000 
damages,  the  court  would  not  set  aside  the 
verdict,  though  Ld.  Kenyon  said  he  should 
have  been  satisfied  with  nominal  damages. 
It  must  be  a  most  flagrant  and  outrageous 
68*]  case,  indeed,  *to  induce  the  court  to  in- 
terfere. Are  the  damages  assessed  in  the 
present  case  disproportionate  to  the  injury 
complained  of  by  the  plaintiff  ?  [Here  the 
counsel  went  into  an  examination  of  the 
libel,  and  its  design  and  tendency,  and  of 
the  grounds  which  ought  and  might  have 
influenced  the  jury  in  assessing  the  dam- 
ages.] 

Mr.  Williams,  in  reply.  It  is  conceded  that 
a  judicial  power  cannot  be  delegated.  If  the 
execution  of  writs  of  inquiry  were  a  mere 
ministerial  power,  it  might  be  delegated  and 
sub-delegated  ;  it  might  be  exercised  by  the 
deputy  of  a  deputy ;  yet  in  England,  it  ap- 
pears that  the  deputy  of  a  deputy  cannot 
execute  a  writ  of  inquiry.  That  this  is  a 
judicial  power  is  to  be  inferred  from  the 
nature  of  the  duties  he  has  to  perform.  He 
must  summon  a  jury,  and  decide  on  their 
qualifications.  He  must  decide  on  the  admis- 
sibility  and  pertinency  of  the  evidence  offered 
before  that  jury.  To  do  this,  he  must  exam- 
ine into,  and  decide  on  the  nature  of  the  ac- 
tion, and  the  relevancy  of  the  testimony 
offered.  He  must  decide  what  is  libelous 
and  what  is  not  libelous  ;  what  evidence 
is  to  apply  to  one  part,  and  what  to  anoth- 
er ;  in  short,  he  must  exercise  as  complete 
judicial  functions  as  a  judge  at  Nisi  Prius. 
The  case  cited  from  Viner  (Vol.  XIX.,  413) 
is  decisive ;  the  court  there  said  that  a 
writ  of  inquiry  of  damages  in  dower  could 
not  be  executed  by  a  deputy,  because  it  was 
a  judicial  act.  Though  it  is  said  that  this 
is  directed  by  a  statute  to  be  done  by  the 
sheriff  personally,  yet  the  reason  assigned  by 
the  court  applies  to  all  other  writs  of  in- 
quiry. Barnes  is  an  authority  of  little 
weight ;  his  cases  are  so  contradictory  that 
they  destroy  each  other.  In  England  an  un- 
der sheriff  may  exercise  all  the  authority  of 
a  sheriff  ;  but  he  cannot  depute  another  to 
execute  a  writ  of  inquiry.  Why  not  ?  Un- 
less it  be  that  it  is  a  judicial  power.  The 
office  of  under  sheriff,  created  by  our  statute 
(Laws  of  N.  Y.,  Vol.  I.,  p.  206),  is  to  be  ex- 
ercised only  in  case  of  the  death  of  the  sher- 
iff. In  England  the  office  of  under  sheriff 
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is  of  great  antiquity,  and  nearly  coeval  with 
that  of  sheriff.  The  practice  of  executing 
writs  of  inquiry  *before  deputies  must  [*6d 
be  considered  as  an  innovation,  and  if  found 
improper,  the  court  will  abolish  it.  Deputies 
may  be  excellent  baliffs  to  serve  process,  but 
it  is  well  known  that,  in  general,  they  are 
wholly  incompetent  to  decide  on  any  question 
of  law.  2.  The  power  of  the  court  to  grant 
new  trials  for  excessive  damages  is  not  to  be 
questioned.  ( 1  Burrows,  393  ;  3  Burrows, 
1846.)  It  remains  to  be  considered  whether, 
in  the  present  case,  the  damages  are  not  so 
wholly  disproportionate  to  the  injury,  as  to 
justify  the  court  in  sending  the  matter  to  the 
consideration  of  another  jury.  [Here  the 
counsel  entered,  at  great  length,  into  the  dis- 
cussion of  the  libel  complained  of,  and  en- 
deavored to  show  that  the  greater  part,  if  not 
the  whole  of  the  words  stated  in  the  declara- 
tion, were  not  actionable ;  and  that  there  was 
no  evidence  of  malice  or  falsehood  before  the 
jury.]  To  show  that  the  court  would,  on 
suggestion  or  affidavit,  order  a  writ  of  inquiry 
to  be  executed  before  a  judge  at  Nitsi  Prius,  he 
cited  Barnes,  233,  234,  235. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  first  question  arising  upon  this  motion 
is,  whether  the  writ  of  inquiry  was  well  exe- 
cuted before  the  deputy-sheriff. 

This  appeared  to  me,  upon  the  argu- 
ment, to  be  a  novel  objection  ;  for  it  has 
been  usual  to  execute  writs  of  inquiry  be- 
fore the  deputy  with  as  little  hesitation  as 
before  the  sheriff.  It  has  been  taught  us, 
by  the  best  books  of  practice,  that  the  form 
of  the  ticket  to  a  witness  subpoenaed  before  a 
jury  of  inquiry,  is  to  appear  before  the  sheriff 
or  under  sheriff.  (Rich.  C.  B.  Practice,  Vol. 
I.,  149.)  The  cases  of  Ketle  v.  Bromsett,  Wal- 
lace v.  Humes,  Davis  v.  Skittins,  and  Dixon  v. 
Goodman  (Barnes,  pp.  230,  231,  232  and  431), 
and  the  case  of  Denny  v.  Trapnett  ( 3  Wils. , 
378 ),  are  sufficient  to  place  the  modern  prac- 
tice and  its  sanction  by  the  Court  of  C.  B. ,  be- 
yond all  doubt  or  contradiction.  The  counsel 
for  the  defendant  was  not,  however,  satisfied 
with  the  authority  of  the  practical  cases  in 
Barnes ;  yet  those  cases  are  at  least  conclusive, 
as  historical  *evidence  to  prove  the  fact  [*7O 
that  deputy-sheriffs  in  England,  during  the 
reign  of  George  II.,  did  execute  writs  of 
inquiry,  and  that  no  question  was  made  as  to 
its  legality.  The  case  in  Wilson  is  as  late 
as  the  year  1768,  and  is  a  correct  and  high  au- 
thority ;  that  case  contains  the  admission  of 
the  counsel  on  each  side,  that  the  practice  of 
the  Court  of  Kings's  Bench  was,  in  this  par- 
ticular, the  same.  But  some  older  cases  have 
been  alluded  to  as  intimating  a  contrary  doc- 
trine ;  and  it  was  said  that  the  execution  of 
a  writ  of  inquiry  was  a  judicial  act  which 
cannot  be  delegated.  It  may,  therefore,  be 
satisfactory  to  the  parties  to  go  further  into 
the  subject,  and  to  look  more  attentively  into 
the  foundations  upon  which  our  present  prac- 
tice is  supported. 

The  deputy  is  an  officer  coeval  in  point  of 
antiquity  with  the  sheriff,  and  is  recognized 
in  the  most  ancient  statutes.  (Wm.  II.,  13, 
E.  I.,  ch  39.)  The  creation  of  deputies  arose 
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from  an  impossibility  of  the  sheriff's  perform- 
ing all  the  duties  of  "his  office  in  person.  The 
powers  of  the  deputy  have,  consequently,  been 
ascertained  at  an  early  date.  The  general  cri- 
terion, by  which  to  test  his  authority,  is  de- 
clared in  the  case  of  Lerett  v.  Farrar  (Cro. 
Eliz.,  294),  in  which  the  court  said,  that  if  a 
writ  be  directed  to  the  sheriff,  by  the  name  of 
his  office,  and  not  by  a  particular  name,  and 
doth  not  expressly  command  him  to  execute  it 
in  person,  the  under  sheriff  may  execute  it. 
He  did  so  in  that  case,  which  was  a  writ  upon 
the  statute  of  Northampton  2,  E.  3,  to  remove 
a  force,  and  he  made  inquiry  of  the  force  and 
his  act  was  held  good.  This  inquiry  was  by 
an  inquest  taken  oefore  him  ;  it  is,  therefore, 
an  authority  to  show  that  an  under  sheriff 
may  preside  at  a  jury  of  inquiry. 

The  inquisition  is  merely  an  inquest  of  office, 
and  the  act  of  presiding  is  ministerial  and 
not  judicial,  notwithstanding  there  are  some 
loose  sayings,  to  be  gleaned  from  the  books, 
that  seem  to  countenance  a  contrary  opinion. 
The  sheriff  gives  no  judicial  decision  upon  the 
7 1*]  law,  and  concluding  *to  a  judgment,  any 
more  than  what  might  be  requisite  in  the  per- 
formance of  every  ministerial  act.  The  reason 
given  why  the  jurors  cannot  be  challenged  on 
a  writ  of  inquiry  or  damage  is,  because  it  is 
only  an  inquest  of  office,  and  the  sheriff  does 
not  act  as  judge.  (Rol.  Ab.,  tit.  Trial,  P.) 
Even  at  the  County  Court  in  England,  the 
freeholders  were  considered  as  the  real  judges, 
and  the  sheriff  no  more  than  a  ministerial  of- 
ficer, and  consequently  the  deputy  might  pre- 
side. (2  Black.  Comm..  36  :  6  Co.,  11  ;  Jentle- 
man'ft  case,  (Stat.  11,  Hen.  VII.  ch.  15.)  There 
arc  numerous  cases  within  the  circle  of  the 
sheriff's  duties,  in  which  these  inauests  of 
office  are  requisite,  and  in  which  no  doubt  has 
been  entertained  that  a  deputy  was  competent 
to  summon  a  jury  and  take  the  inquest,  al- 
though the  objection  would  equally  go  to  every 
inquest  in  every  possible  case.  The  elegit  can- 
not be  executed  without  the  aid  of  a  jury 
sworn  to  appraise  the  goods,  or  value  and  ex- 
tend the  land.  (Cro.  Eliz.,  584.)  The  statute 
of  Wm.  II.  ch.  18,  which  gave  the  elegit,  and 
coupled  it  with  the/,  fa.,  directed  that  mce- 
cmne*  fieri  faciat  el  liberet,  &c.,  and  yet  the 
deputy  may  execute  the  one  as  well"  as  the 
other ;  for,  in  Fvlwood's  case  (4  Co. ,  65,  66),  it 
was  resolved  that  the  sergeant  at  mace  might 
execute  the  elegit,  as  the  personal  attendance 
of  the  sheriff  was  not  required. 

The  cases  in  which  the  sheriff  must  person- 
ally preside  at  the  inquisition  are  all  special 
cases,  in  which  the  writ  requires  the  personal 
Attendance  of  the  sheriff.  They  are  exceptions 
to  the  general  rule,  and  demonstrate  its  exist- 
ence. These  are  the  onlv  instances,  in  re- 
spect to  process  awarded,  in  which  the  books 
speak  of  the  sheriff  as  acting  as  a  judge,  and 
in  some  of  them  the  expression  is,  perhaps, 
used  with  propriety. 

The  statute  of  13  E.  I.,  ch.  14,  which  gave 
the  writ  to  inquire  of  Waste,  required  the  per- 
sonal attendance  of  the  sheriff  riff  comes  in  pro- 
jrria  perwna  a«m-mptii>  ftecum  ditodetim,  &c. 
atctdnt  ad  !#cnm  Taxtahim  et  inquirat  <tc.,  and 
the  writ  is  framed  accordingly.  (Reg.  Brev. 
72*]  jud.  25  b,  37  a.)  *So  in'the  writ  relat- 
ing to  the  inquiry  and  punishment  of  rafts- 
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seizin,  the  statute  of  Merton,  20  Hen.  III.,  ch. 
3,  directs  that  the  sheriff,  in  propria  persona 
aecedat  ad  tenementum,  <kc.,  et  coram,  eis  per 
primes  juratores  et  olio*  legate*  nominee  faciat 
inquimtionem  ;  and  if  the  disseisin  be  found, 
the  disseisor  is  to  be  taken  and  committed, 
and  kept  in  prison,  till  discharged  by  fine,  or 
otherwise.  This  inquisition  is,  therefore,  in 
the  nature  of  a  criminal  conviction  and  judg- 
ment, and  it  is  for  this  reason,  I  apprehend, 
that  the  courts  have  so  often  held  that  the 
sheriff  acted  judicially,  in  the  proceedings  un- 
der the  statute  of  Merton.  (See  Jenttemari* 
case,  and  Fuhcood's  case,  supra,  and  Norton  v. 
Simmei,  Hob.,  12.)  The  original  writ  of  acce- 
da*  ad  curiam,  and  the  judicial  writs  of  parti- 
tion, admeasurement  of  dower,  and  of  pasture, 
are  all  special,  and  require  the  sheriff  to  go  in 
his  own  proper  person,  and  execute  them. 
(Reg.  Brev.  orig.  9  b;  Jud.  80  b,  36  b,  38  a.)  It 
was  resolved,  in  Clay's  case  (Cro.  Eliz.,  10), 
that  in  all  cases,  where  the  words  of  the  writ 
were  that  the  sheriff  should  go  in  person,  he 
cannot  execute  it  bv  deputy.  It  can  scarcely 
be  necessary  to  add  that,  in  general,  the  writ 
of  inquiry  omits  the  requisition  of  the  personal 
attendance  of  the  sheriff,  and  that  his  attend- 
ance in  person  is  not,  therefore,  essential, 
(Reg.  Brev.,  37,  b;  Bohun's  Inst.  Leg.,  55.) 

BandaFs  case  (Noy,  21)  appears,  indeed,  to 
advance  a  contrary  doctrine,  and  to  consider 
the  execution  of  a  writ  of  inquiry  of  damages 
as  a  judicial  act.  The  case  states  that  Bandal 
brought  a  writ  of  dower,  and  that  a  writ  issued 
to  the  sheriff  to  inquire  of  the  damages  ;  and 
he  made  a  warrant  to  a  deputy  to  take  the  in- 
quest, and  two  judges  were  of  opinion  that  it 
was  not  good,  because,  taking  the  inquest  was 
a  judicial  act,  which  the  sheriff  ought  to  do  in 
person.  In  the  first  place,  it  is  to  be  observed 
that  Noy's  Reports  are  of  no  credit ;  they  be- 
ing, according  to  Mr.  Hargrave,  only  loose 
notes,  compiled  from  his  papers,  by  Sergeant 
Size,  and  imposed  upon  the  world  as  genuine. 
But  the  case  itself  is  solitary  and  anomalous, 
and  cannot  be  law.  The  only  *dower  [*73 
process  which  cannot  be  executed  by  deputy  is 
the  writ  of  admeasurement  of  dower ;  this 
writ  is  vicontiel,  and  not  returnable  ;  and  the 
parties  may  plead  to  it  before  the  sheriff,  if 
they  think  proper,  as  he  is  commanded  by  it  to 
do  right  and  justice  to  the  parties.  (F.  N.  B., 
148  ;  2  Inst.,  369.)  But  the  writ  of  inquiry  of 
damages  in  dower,  which  ihe  case  seems  to 
allude  to,  and  which  issues  in  pursuance  to 
the  statute  of  Merton,  is  a  mere  inquest  of 
office.  It  so  was  considered  as  early  as  Henry 
IV.  (Bro.  Inquest,  pi.  17),  and  the  writ  is  in 
the  common  form  and  does  not  require  the 
sheriff  to  execute  it  in  person.  (Thes.  Brevium, 
139;  2  Saund.,  45,  note  4.) 

From  this  review  of  the  subject,  I  believe  I 
may  safely  say  that  there  is  no  case  in  which  a 
writ  of  inquiry  may  not  be  executed  by  a  dep- 
uty, except  where  the  statute,  or  the  writ  it- 
self, requires  the  sheriff  to  attend  in  his  proper 
person  ;  and  that,  therefore,  the  first  objection 
taken  to  the  inquisition  in  the  present  case 
cannot  be  supported. 

Before  I  conclude  this  point,  it  may  be  prop- 
er to  notice  that  the  affidavits  upon  which  the 
motion  was  grounded  states  that  the  inquest 
was  taken  before  a  deputy-sheriff.  By  this  we 
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are  to  understand  a  general  deputy,  with  pow- 
ers as  extensive  as  the  sheriff  can  delegate,  and 
who  is  required  to  take  the  general  oath  of 
•office  prescribed  by  law  to  be  taken  by  the 
.sheriff.  There  is  an  officer  known  under  the 
name  of  under  sheriff  of  the  county,  who  is 
appointed  by  the  special  direction  of  the 
statute  (Laws, Vol.  I.,  p.  206),  and  who  is  to  act 
as  sheriff  in  the  case  of  the  death  or  inability 
of  his  principal.  But  while  the  sheriff  is  in 
the  exercise  of  his  office,  this  under  sheriff 
has  no  more  power  than  any  other  general 
•deputy  ;  and  the  statute  of  3  Geo.  I.  ch.,  15, 
sees.  1,  8,  10,  11,  from  whence  our  statute  was 
taken,  uses  the  name  of  under  sheriff  and 
•deputy-sheriff  as  synonymous.  I  hold  it, 
therefore,  to  be  perfectly  immaterial,  in  re- 
spect to  the  question  before  us,  whether  the 
inquest  was  taken  before  the  under  sheriff, 
strictly  so  called,  or  a  general  deputy.  There 
was  no  distinction  made  or  known  in  our 
74*]  *law,  between  an  under  sheriff  and  a 
•deputy-sheriff,  until  we  first  adopted  the  above 
provisions,  in  the  year  1795,  and  there  is  no 
•other  distinction  still  but  the  one  created  by 
that  statute. 

The  second  ground  of  the  present  motion  is, 
the  excess  of  damages.  In  connection  with 
this  point,  it  was  contended,  in  support  of  the 
motion,  that  the  last  innuendo  stated  in  the 
-declaration  was  not  good.  But  upon  this  mo- 
tion we  are  not  to  take  that  matter  into  con- 
sideration ;  and  the  declaration  must  be  deemed 
sound  and  correct.  We  cannot  interfere  on 
account  of  the  damages.  A  case  must  be  very 
gross,  and  the  recovery  enormous,  to  justify 
our  interposition  on  a  mere  question  of  dam- 
ages in  an  action  of  slander.  We  have  no 
standard  by  which  we  can  measure  the  just 
amount,  and  ascertain  the  excess.  It  is  a  mat- 
ter resting  in  the  sound  discretion  of  a  jury. 
The  plaintiff,  when  libeled,  was  a  high  and 
confidential  officer  of  government ;  and  by  the 
libel  he  is  held  out  to  the  world  as  an  object 
of  reproach.  He  is  represented  as  being  se- 
duced into  unworthy  and  dishonorable  con- 
duct, by  motives  equally  mean  and  unworthy. 
This  was  a  printed  defamation,  which  is  re- 
garded in  law  as  the  most  injurious  and  ag- 
gravated species  of  slander,  because  it  has  a 
wider  circulation,  makes  a  deeper  impression, 
and  has  a  more  permanent  existence.  (Har- 
dres,  470  ;  2  Show.,  321  ;  2  Wils.,  403  ;  1  Bos. 
<fc  Pull.,  332  ;  Christian's  note  to  3  Blacks.,  ch. 
S;  n.  3;  Williams'  Saunder's,  Vol.  I.,  248, 
n.  3.) 

The  greater  mischiefs  of  written  or  printed 
slander  are  described  by  Perezius  (Prelec.  in 
Cod.,  lib.  9,  tit.  36)  with  equal  truth  and  ele- 
gance: "Gravioris  in  iujuriw  species  est,  quoe 
scnptofit;  quiadiutiusin  conspectu  hominum  per- 
severat.  Vecis  enim  facile  oblimscimur ,  at  litera 
scripta  manet,  et  per  mamts  multorum  longe 
•lateque  vagatur." 

The  court  are,  therefore,  of  opinion,  that 
the  defendant  take  nothing  by  his  motion. 

Rule  refused. 

Reversed— 5  Johns.,  430. 

Cited  in— 9  Johns.,  53  ;  10  Johns.,  223  ;  7  Cow.,  636  ; 
•S  Wend.,  67 ;  13  Wend.,  660 ;  68  N.  Y.,  478 :  3  Abb., 
105  ;  3  Rob..  711 ;  79  Ind.,  378 ;  15  Mich.,  368. 


*JACKSON,  ex  dem.  BENTON,    [*75 

v. 
LAUGHHEAD. 

Mortgagee — Ejectment — Notice. 

A  mortgagee,  before  he  brings  an  action  of  eject- 
ment against  the  mortgagor,  must  give  notice  to 
quit  the  premises  six  calendar  months  before  service 
of  the  declaration. 

Citations— Doug.,  21 ;  1  Johns.  Cas.,  33 ;  8.  C.,  2  Cai. 
Cas.,  314 ;  2  Johns.  Cas.,  231 ;  2  Cai.,  174. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  land  in  Vernon,  in  the  County  of 
Ontario.  The  cause  was  tried  before  Mr. 
Justice  Livingston,  at  the  Ontario  Circuit,  the 
20th  of  June,  1806.  The  lessor  of  the  plaint- 
iff was  the  mortgagee,  and  the  defendant  the 
mortgagor,  of  the  premises  in  question,  who 
had  continued  in  possession  since  the  mort- 
gage was  given.  It  was  insisted  on  the  part 
of  the  defendant  that  he  was  entitled  to  notice 
to  quit,  and  some  evidence  of  a  notice  was 
offered  ;  but  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
on  the  question,  whether  the  defendant  was 
entitled  to  a  notice  from  the  plaintiff,  to  quit 
the  premises  previous  to  the  action. 

The  case  was  submitted  to  the  court  without 
argument. 

LIVINGSTON,  J.  We  are  now  to  say,  with- 
out argument,  whether  a  mortgagor  be  en- 
titled to  notice  to  quit,  and,  if  so,  when  such 
notice  is  to  be  given. 

In  answering  the  first  question,  which  is 
fixing  a  point  of  practice,  I  shall  not  think  it 
necessary  to  go  through  the  English  cases, 
which  are  not  sufficiently  uniform  to  be  of 
much  service,  nor  to  ascertain  whether  a  mort- 
gagor be  a  tenant  at  sufferance,  or  at  will,  or 
from  year  to  year.  It  is  sufficient  for  my 
purpose,  that  he  occupies  with  the  mortgagee's 
consent,  and  that,  by  a  perfect  understanding 
between  them,  he  uses  the  premises  as  his  own. 
Most  commonly  his  interest  is  much  greater 
than  that  of  the  mortgagee,  and  in  practice  we 
know,  that  no  tenant  at  will,  for  years,  or  even 
for  life,  exercises  such  unlimited  dominion 
over  land  as  the  mortgagor.  It  comports 
then,  neither  with  reason  nor  feeling,  to  permit 
him  to  be  put  to  the  expense  and  vexation  of 
an  ejectment,  without  a  previous  request  to 
quit.  This  is  no  hardship  on  the  mortgagee, 
while  a  contrary  practice  may  be  much  abused 
in  a  country  where  so  many  thousand  estates 
are  held  in  this  way.  Without  any  nice  dis- 
quisition of  the  rights  and  duties  of  particular 
tenants  (which  may  perplex,  but  cannot  eluci- 
date the  question),  I  am  ready  to  say,  that  no 
person  who  holds  land  by  another's  *con-  [*76 
sent,  for  an  indefinite  period,  ought  ever  to  be 
evicted  by  ejectment,  at  the  suit  of  such  party, 
without  a  previous  notice  to  quit.  This  should 
especially  be  required  in  all  cases  of  mort- 
gages, because  the  mortgagor  may  not  only 
surrender  the  possession  of  the  land,  but  may 
protect  himself  against  an  action  by  payment 
of  the  money  due.  The  case  of  Keech  v.  Hatt, 
in  Douglas,  21,  is  not  an  authority  here,  and  it 
is  enough  to  say  that  we  may  be  permitted  to 
regulate  a  mere  matter  of  practice,  even  in 
opposition  to  what  may,  under  other  circum- 
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stances,  be  deemed  a  better  course  in  West- 
minster Hall. 

If  a  notice  be  requisite,  to  be  reasonable,  it 
should  be  delivered  six  calendar  months  pre- 
vious to  the  service  of  a  declaration.  The  de- 
fendant, therefore,  is  entitled  to  judgment. 

KENT,  Ch.  J.,  SPENCER,  «/.,  and  TOMPKINS, 
J.,  concurred. 

THOMPSON,  J.  I  cannot  concur  in  the  opin- 
ion of  the  court  in  this  case.  It  is  an  action 
of  ejectment  by  the  mortgagee  against  the 
mortgagor,  and  the  question  now  presented 
is,  whether  the  defendant  was  entitled  to  no- 
tice to  quit  previous  to  the  commencement  of 
the  suit  against  him.  If  we  adopt  the  prac- 
tice of  the  English  courts  on  this  question,  it 
is  well  settled  that  no  notice  was  necessary.  In 
the  case  of  Keech  v.  Hall  (Doug.,  21)  Lord 
Mansfield  says,  when  the  mortgagor  is  left  in 
possession,  the  true  inference  to  be  drawn,  is 
an  agreement  that  he  shall  possess  the  premises 
at  will,  in  the  strictest  sense,  and  therefore  no 
notice  is  ever  given  him  to  quit.  If  the  mort- 
gagor is  to  be  deemed  a  tenant  at  will  (and 
he  certainly  cannot  have  a  greater  estate),  no 
notice  was  necessary,  according  to  the  repeated 
decisions  of  this  court.  (Jackson,  ex  dem. 
Van  Alen,  v.  Rogers,  January  Term,  1799 ; 
Jackson,  ex  dem.  Oansevort,  v.  Sample,  1  Johns. 
Cas.,  231,  1799;  2  Caines,  174;  Jackson  v. 
Bradt,  1  Johns.  Cas.,  33  ;  S.  C.,  2  Cai.  Cas., 
814.)  I  see  no  more  substantial  reason  for  re- 
quiring notice  to  be  given  to  a  mortgagor,  where 
the  proceedings  against  him  are  by  ejectment, 
than  there  would  be  should  the  mortgagee 
elect  any  other  mode,  prescribed  by  law,  to 
foreclose  his  mortgage  or  recover  his  debt.  It 
might,  perhaps,  in  most  cases,  save  expense  to 
77*]  debtors,  if  they  *were  apprised  of  the 
intention  of  their  creditors  to  prosecute,  before 
the  commencement  of  suits  against  them  ;  yet 
this  reason  has  not  been  deemed  sufficiently 
important  to  require  such  notice.  I  am  in- 
clined to  adhere  to  what  I  consider  the  settled 
practice,  that  no  notice  to  quit  was  necessary. 
If  it  be  expedient  to  introduce  a  new  rule  of 
practice,  I  should  think  that  it  ought  not  to  be 
applied  to  the  present  case.as  the  effect  of  it  will 
be  to  produce  a  further  delay  of  at  least  six 
months,  and  to  throw  on  the  lessor  of  the 
plaintiff  the  costs  of  the  present  suit. 

Judgment  for  defendant.* 

Distinguished— 2  Johns.,  87,  445. 
Cited  fa— 4  Johns.,  187,  215 ;  13  Johns.,  108 ;  4  Cow., 
279 ;  7  Cow.,  749 ;  6  Wend.,  671 :  8  Wend.,  585. 


JACKSON,  ex  dem.  RAMSON  &  ROE, 

v. 
SHEPARD. 

Unrecorded  Deed — Acknowledgment — Evidence. 

A  deed  made  In  1793,  for  lands  lying  In  Onondaga 
County,  duly  acknowledged  in  May,  1794,  but  not 
recorded,  was  not  allowed  to  be  read  in  evidence, 
without  proof  of  ita  execution. 

THIS  was  an   action  of  ejectment,  for  lot 
number  17,  in  the  town  of  Sempronius, 

1.— See  Jackson  v.  Bryan,  Vol.  I.,  p.  322. 
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in  the  County  of  Cayuga,  and  was  tried  at  the- 
circuit  in  that  county,  before  Mr.  Justice  Tomp- 
kins,  the  28th  June,  1805. 

In  support  of  his  title,  the  plaintiff  produced 
an  exemplification  of  the  letters  patent  from 
the  people  of  the  State  of  New  York,  for  the 
premises  in  question  to  Ramson,  one  of  the 
lessors  of  the  plaintiff,  dated  the  8th  July,  1790, 
and  a  deed  from  Ramson  to  Roe,  the  other 
lessor  of  the  plaintiff. 

The  defendant  offered  in  evidence  an  instru- 
ment in  writing,  dated  the  12th  May,  1783, 
from  Ramson  to  Elisha  Millard,  duly  executed 
and  acknowledged,  and  recorded  in  the  office 
of  the  clerk  of  the  County  of  Cayuga.  The 
purport  of  this  instrument  was,  that  Ramson, 
for  the  consideration  of  $30,  constituted  and 
appointed  Millard  to  receive  the  bounty  lands 
from  Congress,  and  the  gratuity  of  500  acres- 
of  land,  from  the  Assembly  of  this  State,  to- 
which  Ramson  was  entitled  as  a  soldier,  in  the 
second  New  York  regiment ;  and  he  bound 
himself,  under  a  penalty  of  £100,  "  if  Millard 
did  not  receive  the  lands,  and  appropriate  the 
same  to  his  own  use." 

The  defendant  offered  to  prove  that  the 
purchase,  made  by  Roe  from  Ramson,  on  the 
5th  March,  1784,  was  made  with  a  knowledge 
of  the  above  instrument  of  writing  from 
*Ramson  to  Millard.  All  which  evidence  [*7 8 
was  objected  to  on  the  part  of  the  plaintiff,  and 
overruled  by  the  judge. 

The  defendant  then  offered  in  evidence  a 
deed  for  the  premises  in  question  from  Roe, 
one  of  the  lessors  of  the  plaintiff,  to  Nathaniel 
Davis,  dated  the  20th  August,  1793  ;  which 
deed  was  acknowledged  the  30th  May,  1794, 
before  one  of  the  judges  of  the  Supreme  Court 
of  this  State,  who  indorsed  his  certificate:  "Be- 
it remembered,  &c.,  before  me,  &c.,  personally 
appeared  James  Roe,  grantor  to  the  within 
indenture  of  release,  and  acknowledged,  that 
he  had  signed,  sealed,  and  as  his  act  and  deed, 
delivered  the  same,  for  the  uses  and  purposes 
therein  mentioned  ;  and  finding  no  erasures, 
I  do  allow  the  same  to  be  recorded  ;"  it  was 
indorsed  duly  filed,  pursuant  to  the  statute  in 
such  case  made  and  provided,  but  not  record- 
ed. The  counsel  for  the  plaintiff  objected  to- 
the  reading  of  this  deed  in  evidence,  and  it 
was  rejected  by  the  judge. 

The  jury  found  a  verdict  for  the  plaintiff. 
A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

Mr.  Root,  for  the  defendant,  contended  that 
the  deed  was  duly  recorded,  according  to  the 
law  existing  at  the  time,  and  it  might  have 
been  read  in  evidence.  The  Act  of  1794  did 
not  require  that  the  officer  or  judge  be- 
fore whom  the  deed  was  acknowledged, 
should  have  a  personal  knowledge  of  the 
grantor. 

Mr.  Gold,  contra.  The  Act  of  the  12th  Feb- 
ruary, 1798,  was  made  expressly  to  prevent 
the  recording  of  such  deeds  in  the  County  of 
Onondaga.  Deeds  duly  acknowledged,  and 
entitled  to  be  recorded,  have  sometimes  been 
allowed  to  be  read  in  evidence  ;  at  other  times 
they  have  been  rejected.  The  practice  at  Nisi" 
Prius  has,  in  this  respect,  varied.  This  case 
particularly  concerns  lands  in  the  County  of 
Onondaga,  in  regard  to  which  the  Act  of  1798 
was  passed. 
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Mr.  Cody,  in  reply.  If  the  construction  of 
the  Act  of  1794  be  that  the  judge,  or  officer, 
should  know  the  grantor,  or  have  satisfactory 
evidence  that  the  person  named  in  the  deed  is 
the  person  who  executed  it,  there  is,  in  this 
case,  evidence  tantamount ;  for  the  certificate 
of  acknowledgment  is,  that  the  grantor  with- 
in named  appeared,  &c.  The  Act  of  the 
79*]  *6th  April,1801  (Laws  of  N. Y.,Vol.  I.,  p. 
480),  merely  provides  for  future  deeds  ;  it  does 
not  retrospect. 

TOMPKINS,  </.,  after  stating  the  facts  in  the 
case.  The  propriety  of  rejecting  the  power  of 
attorney,  and  the  proof  of  notice  thereof  by 
Roe,  when  he  purchased  of  Ransom,  was  con- 
ceded by  the  defendant's  counsel,  on  the  argu- 
ment, and  the  rejection  of  the  deed  from  Roe 
to  Davis  alone  relied  upon  in  support  of  the 
motion  for  a  new  trial. 

The  Act  of  12th  of  February,  1788,  per- 
mitted the  reading  in  evidence  deeds  duly 
acknowledged,  or  proved  and  recorded.  By 
an  Act  of  the  Legislature  of  this  State  passed 
12th  of  February,  1998,  it  is  provided,  that  no 
deed,  conveyance,  or  instrument  executed  be- 
fore the  1st  day  of  May,  1787,  relating  to  any 
lands  in  the  County  of  Onondaga,  should 
thereafter  be  registered  or  recorded,  unless  the 
same  should  be  acknowledged,  or  proved,  in 
the  manner  directed  by  the  Act  of  llth  of 
February,  1797.  The  deed  in  question  related 
to  such  lands,  was  executed  antecedent  to  the 
1st  of  May,  1797,  and  was  not  acknowledged 
pursuant  to  the  statute  relative  to  the  acknowl- 
edgement of  deeds  passed  in  that  year.  The 
deed,  of  course,  could  not,  by  virtue  of  the 
acknowldgment,  be  put  on  record ;  neither 
does  the  statue  authorizing  deeds  acknowl- 
edged to  be  read  in  evidence,  without  being 
recorded,  extend  to  this  deed.  If,  before  such 
statutory  provision,  conveyances  not  recorded 
have  been  received  in  evidence,  when  acknowl- 
edged or  proved  only,  such  admission  of  them 
must  have  been  upon  the  principle,  that  what 
a  party  has  the  power  of  immediately  doing, 
might  be  regarded  as  already  performed. 
That  reason,  as  respects  this  deed,  ceased  with 
the  Act  of  1798,  which  prohibited  its  being 
recorded.  As  the  statute  which  authorizes  the 
reading  in  evidence  conveyances  acknowl- 
edged, though  not  recorded,  does  not  extend 
to  deeds  acknowledged  like  the  deed  in  ques- 
tion, it  was,  in  my  opinion,  properly  excluded, 
and  the  motion  for  a  new  trial  ought,  there- 
fore, to  be  refused. 

KENT,  Gh.  J.,  THOMPSON,  J.,  and  SPENCER, 
J.,  concurred. 

LIVINGSTON,  J.  I  concur  in  the  opinion  de- 
8O*]  livered,  not,  *however,  because  the  act 
prevented  the  recording  the  deed  from  Roe 
to  Davis ;  for,  notwithstanding  the  practice 
which  has  prevailed  at  Nisi  Prius,  I  do  not 
think  that  any  deed  unrecorded  could  be 
evidence,  without  proof,  prior  to  the  Act  of 
the  6th  of  April,  1801,  which  is  not  retro- 
spective. 

Rule  refused. 

Cited  in— 2  Wend.,  558;  10  Paige,  198. 
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JACKSON",  ex  dem.  MILLER  ET  AL., 

v. 
WINSLOW. 

Revolutionary  Soldiers  —  Entitled  to  Land—  Pat- 
ent in  His  Name  after  Death  —  Deed  by  Brother 
—  Void—  Title,  Vested  in  Father. 

A  soldier  in  the  New  York  line  of  the  American 
Army  became  entitled  to  land,  and  died  in  1778.  with- 
out issue.  Letters  patent  were  issued  in  1798,  for  the 
land,  in  his  name.  His  father  died  in  1803,  leaving 
five  sons  and  three  daughters.  The  eldest  brother 
sold,  and  conveyed  the  land,  iq  1801,  to  H.  In  an 
action  of  ejectment  brought  to  recover  the  posses- 
sion of  the  land,  by  H.,  who  claimed  under  the 
deed  of  the  eldest  brother,  against  W.,  who  held 
under  a  person  who  was  in  actual  possession  of  the 
land,  when  the  deed  to  H.  was  given,  it  was  held 
that  the  deed  from  the  elder  brother  was  void,  and 
and  that  the  land  became  vested  in  the  father,  on 
the  death  of  the  patentee,  by  the  8th  sec.  of  the 
Act  of  the  5th  of  April,  1803. 

Citations—  Laws  of  N.  Y.,  3,  401,  1,  46  ;  3  Cai.,  67,  68, 
69:  2  Cai.,  183;  Bac.  E.  Prerogative,  6  ;  1  Rolle  Abr., 
659,  o. 


was  an  action  of  ejectment,  to  recover 
J-  part  of  lot  No.  57,  in  the  town  of  Scipio, 
in  the  County  of  Cayuga.  The  cause  was  tried 
at  the  Cayuga  Circuit,  before  Mr.  Justice  Liv- 
ingston, on  the  9th  of  June,  1806. 

The  plaintiff  produced  and  read  in  evidence 
an  exemplification  of  the  letters  patent,  for  the 
land  in  question,  dated  the  13th  of  September, 
1798,  to  David  Miller,  who  was  a  soldier,  serv- 
ing in  the  New  York  line  of  the  American 
Army,  during  the  war  with  Great  Britain,  and 
died  in  1778.  Peter  Miller,  one  of  the  lessors 
of  the  plaintiff,  was  the  eldest  brother  of 
David  Miller.  The  plaintiff  then  offered  in 
evidence  a  deed,  dated  the  24th  of  October, 
1801,  from  Peter  Miller  to  Philip  Hoaghtiling, 
and  another  deed  from  Hoaghtiling  to  James 
Knapp  for  one  third  part  of  the  premises  in 
question.  The  reading  of  these  deeds  was  ob- 
jected to  on  the  part  of  the  defendant,  who 
offered  in  evidence  a  deed  of  the  premises, 
from  Zachariah  Tomlinson  to  Walter  Wood, 
dated  the  2d  of  December,  1796,  and  another 
deed  from  Walter  Wood  to  Albert  Crouse, 
dated  29th  October,  1796,  a  deed  from  Crouse 
to  Elias  Avery,  dated  the  26th  July,  1803,  and 
a  deed  from  Avery  to  the  defendant  in  posses- 
sion, for  the  consideration  of  $2,985,  dated  22d 
November,  1804  ;  all  which  deeds  were  duly 
acknowledged  and  recorded.  The  defendant 
further  offered  to  prove  that  he  was  in  actual 
possession  of  the  land  in  question  at  the  time 
of  the  date  of  the  deed  from  Philip  Hoaghtil- 
ing to  James  Knapp,  and  that  Philip  Miller, 
the  father  of  David  Miller,  died  the  5th  of 
April,  1803,  leaving  issue,  five  sons,  the  said 
Peter  Miller,  and  John.  *Samuel,  Philip  [*81  • 
and  Nicholas,  and  three  daughters,  who  were 
married.  It  was  contended  on  the  part  of  the 
plaintiff  that  the  fee  of  the  land,  on  the  24th 
of  October,  1801,  at  the  date  of  the  deed  from 
Peter  Miller  to  Philip  Hoaghtiling,  was  vested 
in  the  people  of  the  State  of  New  York,  and 
that  Crouse,  and  those  under  whom  he  claim- 
ed, could  not  have  held  possession  of  the  land 
long  enough  to  have  it  considered  as  adverse 
to  the  title  of  the  people.  This  objection,  as 
well  as  the  deeds  offered  on  the  part  of  the  de- 
fendant, were  overruled  by  the  judge,  and  the 
deeds  offered  on  the  part  of  the  plaintiff  were 
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read  in  evidence.  It  was  also  proved  that 
Philip  Hoaghliling  had  died  since  the  execu- 
tion of  the  deed,  leaving  issue  the  other  lessors 
of  the  plaintiff.  A  verdict  was,  thereupon, 
found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  the  same  was  submitted  to  the  court, 
without  argument,  on  a  case  containing  the 
facts  above  stated. 

SPENCER,  J.  David  Miller,  the  original 
grantee  of  the  lands  in  question,  was  a  soldier, 
serving  in  the  line  of  this  State,  in  the  Army 
of  the  United  States,  in  the  late  war  with 
Great  Britain,  and  died  previous  to  the  27th  of 
March,  1788,  and,  by  the  1st  section  of  the 
Act  of  the  5th  of  April,  1803  (Laws  of  N.  Y., 
Vol.  III.,  p.  899),  the  title  vested  in  him  at  the 
time  of  his  death.  His  father,  Philip  Miller, 
who  died  since  the  passing  that  act,  would 
take  as  his  heir  (Laws  of  N.  Y.,  Vol.  I.,  p. 
46),  unless  there  was  some  person,  holding  as 
a  bona  fide  purchaser,  under  the  eldest  brother, 
Peter  Miller.  (Sec.  8  Vol.  III.,  p.  401,  Laws.) 
If  such  be  not  the  case,  then,  as  it  appears 
that  there  are  seven  other  persons  who  were 
the  issue  of  Philip  Miller,  and  co-heirs  with 
Peter  Miller,  not  made  lessors,  the  plaintiffs 
will  not  be  entitled  to  take  possession  of  more 
than  one  eighth  part  of  the  lands,  for  which  the 
action  is  brought.  If  there  was  a  person  who 
held  as  a  bona  fide  purchaser  in  this  case,  it 
must  be  Philip  Hoaghtiling,  to  whom,  as  the 
case  states,  Peter  Miller  gave  a  deed,  and  I 
presume,  for  the  premises  in  question. 
82*1  *I  confess  that  I  cannot  well  under- 
stand the  plaintiff's  counsel  in  supposing  that, 
in  1801,  the  title  to  this  land  was  vested  in  the 
State.  The  Act  of  1803,  whether  considered 
as  a  declaratory  act  or  not,  absolutely  vests  the 
title  in  David  Miller  at  the  time  of  his  death. 
Whether  it  before  vested  or  not,  I  am  not  to 
inquire ;  the  Legislature  had  plenary  power  so 
to  vest  it ;  and  in  the  case  of  Jackson,  ex  dem. 
Sherwood,  v.  Phelps  (3  Caines,  67),  the  court 
considered  the  act  as  relating  back  to  the  time 
of  issuing  the  patent.  The  conveyance  by 
Peter  Miller,  the  elder  brother  of  David,  had 
it  been  valid,  would  have  changed  the  rule  of 
descent,  but  I  am  constrained  to  say  it  was 
void.  The  case  of  Jackson,  ex  dem.  Dunbor& 
Thorn,  v.  Todd  (2  Caines,  183)  is  very  analo- 
gous to  the  present.  There  a  conveyance  hav- 
ing been  made  by  Platt,  the  real  owner,  to 
Thorn,  it  was  held  to  be  void,  in  consequence 
of  a  possession,  at  the  time,  under  an  adverse 
title.  It  is  true  I  did  not  agree  in  the  opinion 
delivered,  but  my  dissent  was  not  founded  on 
any  different  view  of  the  law,  but  of  the  facts 
constituting  the  adverse  possession.  I  sup- 
posed Todd's  relation  to  Isaacs  was  not  made 
out.  Here  Grouse  was  in  possession  of  the 
land,  under  a  purchase,  and  claiming  title, 
when  Peter  Miller  gave  the  deed  to  Hoaghtil- 
ing ;  which  is,  therefore,  void.  If  this  deed 
was  void,  then  there  was  no  person  holding  as 
a  bona  fide  purchaser  under  the  elder  brother, 
for  a  void  deed  is  as  none. 

It  then  follows,  necessarily,  that  the  third 
rule  of  descent  prescribed  by  the  statute  of  the 
23d  of  February,  1786,  applies,  and  the  father 
of  David  took  as  his  heir,  he  having  died  since 
1803,  and  Peter  Miller  being  one  of  the  eight 
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persons  entitled  upon  his  death,  and  the  others 
not  having  been  made  lessors,  he  can  only 
have  judgment  for  one  undivided  eighth  part 
of  the  premises. 

TOMPKINS,  J.,  LIVINGSTON,  J.,  and  THOMP- 
SON, J.,  concurred. 

*KENT,  Ch.  J.  I  cannot  concur  in  the  [*83 
opinion  just  delivered.  By  the  Act  of  the  fifth 
of  April,  1803,  the  letters  patent  of  the  13th  of 
April,  1790,  were  made  to  relate  back  to  the 
life  of  the  grantee,  and  the  titles  declared  to 
have  vested  at  the  time  of  his  death.  The  act 
was  made  to  reach  precisely  such  a  case  as  that 
of  David  Miller,  the  patentee.  (Jackson,  ex 
dem.  Shennood,  v.  Phelps,  3  Caines,  68,  69.) 
We  are,  therefore,  to  consider  the  case  in  re- 
lation to  the  title  as  if  Miller  had  been  alive 
when  the  letters  patent  issued,  or  rather  as  if 
they  had  been  issued  before  his  death  in  1778  ; 
and  then  the  lessors  of  the  plaintiff  are  to  be 
considered  as  his  legal  representatives.  Philip 
Hoaghtiling  is  to  be  considered  as  a  bona  fide 
purchaser,  under  Peter  Miller,  the  heir-at-law 
of  the  patentee  ;  for  I  do  not  think  that  the 
adverse  possession  set  up  by  the  defendant 
could  affect  that  purchase,  within  the  purview 
of  the  8th  section  of  the  Act  of  April,  1803. 
(L.  N.  Y.,  Vol.  III.,  p.  401.)  The  word  "held," 
in  that  section,  is  not  to  receive  a  technical 
meaning,  because  no  individual  could  have 
then  held  the  land,  in  judgment  of  law,  since 
the  fee  was  in  the  State  until  that  act  passed. 

1  do  not  perceive  that  the  decision  in  Sherwood 
v.  Phelps  is  repugnant  to  this  opinion.     It  is, 
therefore,  sufficient  to  have  been  a  bona  fide 
claimant,  as  purchaser,  or  devisee  under  the 
heir-at-law,  and  such  Hoaghtiling  undoubtedly 
was.     This  case,  then,  I  consider  as  not  within 
the  operation  of  that  section,  and  there  is  no 
ground  for  the  suggestions  that  the  State  was 
ousted  of  its  right  to  convey  or  release  the 
premises  when  the  Act  of  1803  passed.     The 
idea  is  wholly  inadmissible.     There  may  be 
an  intrusion  on  the  lands  of  the  State,  but  the 
State  cannot  be  disseised,  and  its  grant  is  good, 
notwithstanding  the  possession  of  the  intruder. 
(Bacon,   tit.    Prerogative,  E,  6;  1  Rol.  Abr., 
659,  No.  10.)    I  am  of  opinion  that  the  motion 
ought  to  be  denied. 

Judgment  for  the  plaintiff ,  ut  supra. 

Cited  in— 14  Johns.,  405;  15  Johns.,  345;  9  Cow.,  255; 

2  Hill,  305;  9  N.  Y.,  361;  8  Barb.,  194,  260. 


*  JACKSON,  ex  dem.  SIMMONS  ET  AL.,  [*84 

v. 
CHASE. 

Deed — Purchase  Money  Mortgage — Possession 
Under  Mortgagor — Original  deed  and  Mori- 
gage  Cancelled — Sale  by  Oi-iginal  Owner — 
£fiectment — Notice. 

A  conveyed  land  to  B  and  took  a  mortgage  from 
B  for  the  same  land,  to  secure  the  purchase  money- 
B  agreed  to  let  C  have  the  land,  and  C  took  posses- 
sion under  this  agreement-  A  and  B  afterwards 
agreed  to  cancel  their  respective  deeds,  and  B  gave 
back  the  deed  which  was  cancelled,  and  A  returned 
the  mortgage  to  B,  to  be  also  cancelled-  In  an  action 
of  ejectment  brought  by  persons  holding  by  con- 
veyance from  A  against  C  to  recover  the  posses- 
sion, it  was  held  that  the  legal  title  was  in  A,  and 
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that  the  persons  claiming  under  him  must  recover, 
and  that  C,  not  being  a  tenant,  or  mortgagor,  was 
not  entitled  to  a  previous  notice  to  quit- 

Citations-2  H.  Bl.,  363.  264;  3  P.  R.,  158;  3  East,  349; 
2  Johns-,  75. 

HI  HIS  was  an  action  of  ejectment,  to  re- 
JL  cover  laud  in  Westfield,  in  the  County  of 
Washington.  The  cause  was  tried  on  the  16th 
of  June,  1806,  at  the  circuit  held  in  that 
county,  before  Mr.  Chief  Justice  Kent. 

The  plaintiff  gave  in  evidence  a  deed  from 
William  Harris  to  Osgood  and  Lewis,  two  of 
the  lessors  of  the  plaintiff,  for  the  premises  in 
question,  dated  the  15th  of  June,  1797,  a  re- 
lease from  Lewis  to  Osgood,  dated  the  22d  of 
Februarj,  1804,  and  a  deed  from  Osgood  to 
Simmons,  the  other  lessor  of  the  plaintiff, 
dated  the  18th  of  March,  1804.  The  posses- 
sion of  the  defendant,  as  to  ten  acres,  parcel 
of  the  premises,  was  admitted. 

The  defendant  proved,  by  William  Harris, 
that  two  or  three  years  prior  to  the  conveyance 
to  Osgood  and  Lewis,  he  had  conveyed  the 
land  to  one  Samuel  Stow,  from  whom  he  took 
a  mortgage  of  the  same  land,  as  a  security  for 
the  payment  of  the  purchase  money.  That 
some  time  afterwards,  and  before  the  convey- 
ance to  Osgood  and  Lewis,  Stow  returned  the 
deed  to  Harris  to  be  cancelled,  and  Harris  gave 
up  the  mortgage  to  Stow  for  the  same  purpose. 
Whether  Stow  cancelled  the  mortgage  or  not 
did  not  appear.  The  defendant  also  gave  in 
evidence  a  certificate  in  writing,  dated  in  1805, 
from  Stow,  in  which  he  certified  that  he  had 
received  from  the  defendant  twelve  dollars, 
and  that  he  had  agreed  to  give  him  a  convey- 
ance for  the  land,  but  had  not  done  so.  Har- 
ris also  testified,  that  at  the  time  he  executed 
the  deed  to  Osgood  and  Lewis,  there  was  a 
parol  agreement  between  them  that  they  would 
convey  to  the  defendant  the  ten  acres,  which 
he  had  been  in  possession  of  for  two  or  three 
years,  and  of  which  he  took  possession,  under 
a  contract  with  Stow,  when  he  held  the  fee, 
of  the  land.  The  counsel  for  the  defendant 
then  moved  for  a  nonsuit,  on  the  following 
grounds.  1st.  Because  William  Harris  had 
parted  with  his  interest  in  the  land,  before  he 
85*]  conveyed  it  to  Osgood  and  Lewis.  *2d. 
Because  the  defendant  had  an  equitable  title 
to  the  premises,  and  ought  to  be  protected  in 
his  possession.  3d.  Because  the  defendant  had 
received  no  notice  to  quit  the  possession,  prior 
to  the  commencement  of  the  suit. 

The  judge  overruled  these  objections,  and 
the  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

Mr.  Shepherd,  for  the  defendant.  The  con- 
tract made  with  the  defendant  ought  to  be 
considered  in  the  same  manner  as  if  it  were  a 
contract  to  transfer  personal  property,  unless 
it  be  within  the  statute  of  frauds.  Here  there 
was  a  part  performance  of  the  parol  agree- 
ment, by  the  defendant's  taking  possession  in 
pursuance  of  that  agreement.  This  is  sufficient 
to  take  it  out  of  the  operation  of  the  statute. 
Where  a  chose  in  action  is  assigned,  and  notice 
of  the  assignment  is  given  to  the  debtor,  the 
assignee  may  recover  the  money  in  a  court  of 
law.  This  is  a  departure  from  the  former 
strict  rules  of  the  common  law.  The  present 
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is  a  cause  equally  entitled  to  the  equitable  in- 
terference of  a  court  of  law  ;  for  it  would  be 
hard  to  turn  the  defendant  out  of  possession, 
and  compel  him  to  seek  redress  in  a  court  of 
chancery.  A  court  of  law  will  not  suffer  a 
legal  estate  to  be  set  up  in  ejectment  to  defeat 
the  interest  of  the  cestui  que  trust.  (Douglas, 
721,  Doev.  Pott;  Cowper,  473,  Weakly  v.  Buck- 
neU;  4  Term,  682,  England  v.  Slade.)  If  ever 
there  was  a  case  in  which  a  tenant  ought  to  be 
protected,  it  is  the  present.  It  was  expressly 
agreed  between  the  person  under  whom  the 
lessors  of  the  plaintiff  claim  and  the  defend- 
ant, that  the  ten  acres  should  be  conveyed  to 
him.  A  person  holding  under  another  is 
bound  by  the  acts  and  agreements  of  the  per- 
son under  whom  he  claims. 

2.  The  legal  estate  was  shown  to  be  in  Stow. 
The  cancelling  of  the  deed  did  not  destroy  this 
legal  estate;  the  deed  was  not  produced,  nor 
proved  to  have  been  destroyed.  The  title  de- 
rived by  the  defendant  from  Stow  was  not 
defeated  or  destroyed  by  the  mortgage. 

*3.  The  defendant  was  entitled  to  [*86 
notice  to  quit.  He  came  into  possession  by  the 
permission  of  a  person,  who  had  the  power 
and  right  to  give  him  possession.  He  must  be 
considered  as  entering  on  the  premises  with 
license  from  a  person  having  the  legal  title. 
The  case  of  Jackson,  ex  dem.  Livingston,  v. 
Bryan  (1  Johns.  Rep. ,  322)  was  decided  on  this 
principle. 

Mr.  Foot,  contra.  The  lessors  of  the 
plaintiff,  being  bona  fide  purchasers,  without 
notice,  have  as  much  equity  as  the  defendant, 
and  having  also  the  legal  title,  they  ought  to 
prevail.  The  defendant  ought  to  have  taken 
due  care  to  obtain  a  title  before  he  went  into 
possession. 

2.  The  parties  agreed  to  cancel  the  release 
and  the  mortgage.     If  one  deed  is  to  be  con- 
sidered as  cancelled,  the  other  must  also  be 
deemed  cancelled.     The  legal  estate  was  not 
out  of  Harris  ;  for  the  same  legal  title  he  con- 
veyed to  Stow  was  immediately  reconveyed  to 
him  by  the  mortgage. 

3.  In  the  case  of  Livingston  v.  Bryan  there 
was  a  tenancy,  or  an  use  and  occupation  by 
the  defendant.     Here  defendant  took  posses- 
sion as  a  purchaser ;  he  cannot  be  considered 
in  any  sense  as  a  tenant,  so  as  to  be  entitled  to 
a  notice  to  quit. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court : 

Admitting  that  Chase  had  an  equitable  inter- 
est, still  that  interest  cannot  prevail  at  law 
against  the  legal  estate.  If  it  appear  that  the 
legal  right  exists  in  the  lessors  of  the  plaintiff, 
the  first  and  second  objections  wholly  fail. 
The  giving  up  and  cancelling  the  deed  and 
mortgage,  between  Harris  and  Stow,  either 
made  those  deeds  perfect  nullities,  or  vested 
the  titled  again  in  Harris.  If  the  latter  be  the 
case,  then  the  plaintiffs,  having  deduced  a 
title  from  Harris,  are  entitled  to  recover.  If, 
on  the  contrary,  such  red  eli very  did  not  devest 
the  property  which  had  passed  by  the  deed 
and  mortgage  respectively,  then  Harris  had 
the  legal  estate  by  virtue  of  his  mortgage  from 
Stow,  and  by  his  deed  to  the  *lessors,  [*87 
that  legal  estate  passed  and  became  vested 
in  them.  I  am  inclined  to  think  the  latter  is 
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the  title  on  which  the  plaintiffs  are  entitled  to 
recover.  The  mere  cancelling  a  deed  of  lands, 
does  not  devest  property  which  has  once  vested 
by  transmutation  of  possession  (211.  Blk.,  263, 
264,  Dolton  v.  Cttrlile,  8  Term,  156),  and,  there- 
fore, Harris,  in  my  estimation,  only  conveyed 
to  the  lessors,  or  to  those  under  whom  they 
claim,  the  right  derived  under  Stow's mortgage 
to  him.  The  legal  estate  passes  to  the  assignee 
of  a  mortgage,  or  grantee  of  the  mortgagee, 
and  he  can  maintain  ejectment  thereon.  (3 
East.  349,  Weaver  v.  Belcher.) 

The  third  point,  and  which  was  urged  with 
apparent  confidence  upon  the  argument,  is  that 
Chase,  the  defendant,  was  entitled  to  a  notice 
to  quit.  He  is  not  a  mortgagor  in  possession, 
and  therefore  not  within  the  principle  decided 
in  the  case  of  Jackson  v.  LaughJiead  (ante,  p. 
75),  relative  to  a  notice  to  quit  to  a  mortgagor 
in  possession.  The  relation  of  landlord  and 
tenant  does  not  subsist  between  him  and  the 
lessors  of  the  plaintiff,  for  there  is  no  privity 
between  them  ;  indeed,  he  claims  to  hold  under 
a  title  adverse  to  theirs.  He  is  not,  then,  en- 
litled  to  notice.  The  opinion  of  the  court, 
therefore,  is,  that  a  new  trial  ought  not  to  be 
granted. 

Rule  refused. 

Distinguished-6  Hill,  472. 

Cited  in-2  Johns.,  228 ;  4  Johns..  215 ;  1  Cow.,  125;  4 
Cow.,  279 ;  8  Cow..  74 ;  4  Wend.,  483, 591;  6  Wend.,  671; 
21  Wend..  233 ;  22  Wend.,  393 ;  5  Den.,  230;  32  N.  Y., 
447;  IBarb.,  619;  38  Barb.,  481;  46  Barb.,  175;  39 
Mich..  388. 


DANDO,  Survivor  of  DANDO  and  DANDO, 
Assignees  of  the  Sheriff  of  New  York, 

v. 
DOLL  AND  TREMPER. 

Bail — Action  in  Mayors  Court — Judgment  by 
Default— Debt  on  Judgment— Nul  Tiel 
Record. 

T.  became  bail  to  the  sheriff  for  D.,  in  an  action  in 
the  Mayor's  Court.  A  suit  was,  afterwards,  brought 
on  the  bailbond  against  T.  and  D.,  in  which  T.  was 
arrested,  and  the  writ,  as  to  D.,  was  returned  non 
cst  inventiw.  The  plaintiff  having-  obtained  a  judg- 
ment by  default,  against  both  defendants,  which 
was  regularly  entered  according  to  the  statute, 
brought  an  action  of  debt  on  this  judgment,  in  this 
court,  to  which  D.  pleaded  nul  tiel  record,  and  T.  suf- 
fered judgment  by  default.  It  was  held  that  the 
judgment  in  the  Mayor's  Court,  being  in  form 
against  both,  the  plaintiff  was  entitled  to  judgment 
against  both  on  this  plea, 

THIS  was  an  action  of  debt,  on  a  judgment 
rendered  in  the  Mayor's  Court  of  the  City 
of  New  York,  for  $515.16  in  a  suit  on  a  bail- 
bond.  Judgment  by  default  was  entered 
against  Tremper,  one  of  the  defendants.  Doll, 
the  other  defendant,  pleaded  nul  tiel  record. 
*88*j  In  the  original  suit  in  the  Mayor's 
Court,  Doll  alone  was  the  defendant,  and 
Tremper  became  his  bail.  A  writ  was,  after- 
wards, issued  on  the  bailbond,  against  Doll 
and  Tremper  jointly.  Tremper  only  was  ar- 
rested, and  the  wril,  as  to  Doll,  was  returned 
non  est  inttntu*.  The  plaintiff  proceeded  un- 
der the  statue,  and  set  forth  this  return  in  his 
declaration.  A  judgment  was  obtained  in  the 
Mayor's  Court,  for  want  of  a  plea,  against  both 
defendants. 
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The  question  was  now  submitted  to  the  con- 
sideration of  the  court,  without  argument, 
whether,  as  Tremper  alone  was  arrested  in  the 
suit  on  the  bailbond,  an  action  can  be  main- 
tained on  that  judgment  against  Doll,  \vjn> 
was  not  arrested  in  that  suit.  The  plaintiff 
contended  that  the  action  could  not  be  brought 
in  any  other  form,  as  the  judgment  was  joint 
against  both  defendants,  pursuant  to  the  di- 
rections of  the  statute.  (Laws  of  N.  Y.,  Vol.  I., 
p.  353,  sec.  13.)  The  defendant  Doll  insisted, 
that  as  the  judgment  in  the  Mayor's  Court  was 
recovered  against  him,  without  his  being  arrest- 
ed or  appearing  in  court,  such  judgment  can 
never  charge  him  personally,  or  affect  his  in- 
dividual estate  :  but  must  be  satisfied  only  out 
of  the  point  property  of  both  defendants,  or 
the  individual  property  of  Tremper. 

Mr.  J.  8.  Smith  for  the  plaintiff. 

Mr.  Williams  for  the  defendant. 

Per  Curiam.  The  judgment  is  clearly  reg- 
ular and  in  form  against  both  defendants. 
There  is  no  plea  or  suggestion  of  any  defense 
by  Doll,  who  has  merely  pleaded  nul  tiel  record. 
On  this  judgment  and  this  plea  we  have  no 
alternative.^but  must  say  that  the  plaintiff  is 
entitled  to  judgment.  We  give  no  opinion 
what  it  would  be  proper  to  decide  on  any  other 
plea,  or  statement  of  facts  submitted  to  the 
court. 

Judgment  far  the  plaintiff. 

Cited  in— 6  Johns.,  99 ;  16  Johns.,  66;  6  Cow.,  696;  6 
Wend.,  212 ;  23  Wend.,  295 ;  4  Den.,  57 ;  4  N.  Y.,  528  ; 
1  Duer,  23 ;  4  Rob.,  242. 


*ROBINSON  AND  ROBINSON    [*89 

0. 

THE  MARINE   INSURANCE   COMPANY 
OF  NEW  YORK. 

Marine  Insurance — "  Sea  Risk  Only" — Devia- 
tion— Necessity — Abandonment —  Total  Loss. 

A  vessel  was  insured  against  "sea  risk  only,"  from 
New  Orleans  to  Cape  Nichola  Mole,  in  the  island  of 
St.  Domingo,  and  from  thence  to  one  other  port, 
say  Port  Republican,  Cape  Franyois,  or  St.  Thomas. 
During  the  voyage  she  experienced  heavy  gales  of 
wind,  which  made  her  leak,  and  being  in  sight  of 
St.  Domingo,  at  the  distance  of  about  70  miles  from 
Cape  Nichola  Mole,  she  was  turned  away  from  the 
ports  in  that  island  by  a  British  ship  of  war,  on  ac- 
count of  its  being  blockaded  by  a  British  squadron. 
While  proceeding  to  St.  Thomas,  she  met  with  bad 
weather,  which  compelled  her  to  go  to  Kingston  in 
Jamaica,  where,  on  a  survey,  she  was  found  not 
worth  repairing.  In  an  action,  on  the  abandonment 
for  a  total  loss,  it  was  held  that  the  deviation  was 
excused  by  necessity,  and  that  the  loss,  afterwards, 
was  occasioned  by  the  perils  of  the  sea,  for  which 
the  insurers  were  liable. 

Citations— Peake's  JV.  P.,  212 ;  1  Bos.  &  P.  N.  R.. 
181. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  schooner  Sukey  and  Polly,  on  a 
voyage  "  from  New  Orleans  to  Cape  Nichola 
Mole,  and  from  thence  to  one  other  port,  say 
Port  Republican,  Cape  Francois,  or  the  island 
of  St.  Thomas,  against  sea  risks  only."  The 


NOTE.— Dc\-iatinn— Excusable  when — Necessity. 

See  Gilfert  v.  Hallett,  2  Johns.  Cas.,  296;  Patrick 
v.  Ludlow,  3  Johns.  Cas.,  10 ;  Liotard  v.  Graves,  3 
Cai.,  226,  and  note*. 

Delay.    Earl  v.  Shaw,  1  Johns.  Cas..  313  and  note. 
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policy  was  in  the  usual  printed  form.  The 
plaintiff  declared  for  a  total  loss  by  sea  risk. 
The  interest,  loss  and  abandonment  were 
proved.  The  vessel  sailed  from  New  Orleans 
•on  the  voyage  insured,  on  the  17th  day  of 
August,  1803,  with  a  cargo  of  tobacco,  wine 
.and  rice.  Nothing  material  occurred  until  the 
18th  day  of  September,  following,  when  the 
vessel  experienced  a  heavy  gale  of  wind,  in 
which  she  labored  and  strained  very  much, 
and,  after  the  gale  had  abated,  several  pieces 
of  her  sheathing  were  seen  floating  near  her. 
The  vessel  became  leaky,  and  made  consider- 
able water,  so  that  it  was  necessary  to  pump 
her  every  half  hour.  On  the  23d  day  of  Septem- 
ber, the  vessel  passed  through  Turk's  Island 
passage,  and  came  in  sight  of  the  highlands  of 
the  island  of  Hispaniola,  between  Cape  Fraii- 
<;ois  and  Cape  Nichola  Mole,  to  which  place 
she  was  proceeding,  when  she  was  ordered 
-away  from  that  island,  by  a  British  ship  of 
war,  the  commander  of  which  told  the  master 
that  all  the  ports  of  that  island,  in  possession 
of  the  French,  were  blockaded  by  a  British 
squadron  ;  the  British  officer  also  made  an  in- 
dorsement on  the  register  of  the  Sukey  and 
Polly,  that  she  had  been  boarded  by  the  Van- 
guard ship  of  war,  and  ordered  away  from 
the  ports  of  St.  Domingo.  At  the  time  she 
was  .«o  turned  away,  the  Sukey  and  Polly  was 
"within  60  or  70  miles  of  Cape  Nichola  Mole, 
with  a  favorable  wind,  and  would  have  proba- 
bly arrived  at  Cape  Nichola  Mole  that  evening, 
or  the  next  morning ;  but  on  being  turned 
away  from  that  port,  she  directed  her  course 
for  St.  Thomas.  In  the  evening  of  the  same 
OO*]  *day,  she  experienced  another  heavy  gale 
of  wind,  and  leaked  so  much  that  on  the  24th 
•day  of  September,  in  the  evening,  discovering 
land,  the  master,  at  the  request  of  the  crew, 
bore  down  and  reached  Kingston,  in  the 
island  of  Jamaica,  on  the  27th  or  28th  day  of 
September.  During  this  gale  more  of  the 
sheathing  of  the  vessel  came  off  ;  and  a  heavy 
sea,  which  made  her  labor  and  strain  very 
much,  it  was  supposed,  occasioned  her  to 
leak.  She  was  surveyed  at  Kingston,  and 
pronounced  not  worth  repairing,  as  the  cost 
of  repairs  would  exceed  her  value.  It  ap- 
peared that  these  repairs  were  such  as  would 
be  necessary  on  account  of  the  injuries  she 
had  received  from  the  perils  of  the  sea.  It 
appeared,  also,  that  as  the  cost  of  materials 
and  workman  for  repairs  were  extravagantly 
high  at  Kingston,  the  vessel  was  sold  at  auc- 
tion, for  £50,  Jamaica  currency,  and  the  pur- 
chaser repaired  her,  at  the  expense  of  $1,800  ; 
but  the  same  repairs  might  have  been  made  in 
New  York  for  about  $600,  and  she  would  hava 
been  well  worth  repairing,  if  the  cost  of  mate- 
rials and  workmen  at  Kingston  had  been 
reasonable. 

The  declaration  stated  the  loss  to  have  been 
occasioned  by  the  perils  of  the  sea,  and  made 
no  mention  of  her  being  turned  away  from  her 
port  of  destination. 

The  jury  found  a  verdict  for  the  plaintiff. 
The  following  question  was  reserved  for  the 
consideration  of  the  court,  namely,  whether 
the  loss  was  occasioned  by  sea  risk,  within  the 
meaning  of  the  policy. 

Mr,  Johnson,  for  the  defendants.  It  was 
clearly  the  intention  of  the  defendants  to  in- 
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sure  against  sea  risks  only  ;  and  by  expressly 
confining  the  policy  to  those  risks,  they  meant 
to  exclude  every  other  peril  usually  inserted 
in  policies  of  insurance.  The  peril  insured 
against  is  the  cause  of  loss  or  damage  ;  it  is, 
therefore,  necessary  to  inquire,  whether  the 
loss,  in  the  present  case,  happened  from  the 
perils  of  the  sea,  or  from  some  other  cause. 
It  is  admitted  by  the  case  that  *the  ves-  [*91 
sel  would  have  reached  her  port  of  destination 
in  safety  had  she  not  been  turned  away  by  a 
belligerent  force.  Now,  had  it  not  been  for 
this  restraint,  the  loss  would  not  have  hap- 
pened ;  the  peril  insured  against  would  never 
have  occurred.  The  restraint,  therefore, 
without  which  the  loss  would  not  have  hap- 
pened, must  be  considered  as  the  cause  of  the 
loss ;  but  this  was  not  a  peril  insured  against 
by  the  policy.  Can  it  be  said  that  an  event, 
without  which  a  loss  would  not  have  hap- 
pened, is  not  a  cause  of  that  loss  ?  It  will  be 
answered  that  the  restraint  in  this  case  was  a 
necessity  which  excused  the  deviation,  and, 
therefore,  the  insurance  continued.  The  gen- 
eral doctrine  as  to  deviation  is  not  denied  ;  but, 
in  this  mode  of  reasoning,  every  peril  not  in- 
sured against  may  become  the  ground  of  neces- 
sity ;  and  thus,  when  the  insurers  expressly 
stipulate  to  be  answerable  only  for  one  peril, 
they  may  be  made  liable  for  the  consequences 
of  every  other.  The  cases  which  have  been 
decided,  as  to  what  shall  excuse  a  deviation, 
do  not  go  thus  far ;  they  arose  on  general 
policies  against  all  risks,  and  are  clearly  dis- 
tinguishable from  the  one  before  the  court. 
The  necessity  which  occasioned  a  deviation  in 
those  instances  arose  from  some  one  of  the 
perils  insured  against  in  the  policy.  In  the 
present  case,  the  necessity  urged  as  an  excuse 
for  a  deviation  arose  from  a  cause  for  which 
the  insurers  could  not,  in  any  event,  be  liable. 
I  am  aware  of  a  recent  decision,  the  case  of 
Scott  v.  Thompson  (1  Bos.  &  Pull.,  New  Rep., 
181) ;  but  the  court  appear  to  have  been  gov- 
erned by  the  doctrine  relative  to  deviation,  in 
case  of  a  general  insurance,  without  particu- 
larly examining  the  objections  to  the  applica- 
tion of  this  doctrine,  and  its  consequences,  in 
cases  where  the  policy  is  confined  to  a  particu- 
lar risk. 

Mr.  S.  Jones,  Jun.,  for  the  plaintiffs.  The 
vessel  was  insured  to  three  ports,  specified  in 
the  policy,  of  which  the  island  of  St.  Thomas 
was  one,  and  being  prevented,  by  causes  which 
the  insured  could  not  control,  from  going  to 
*the-first  port,  she  continued  her  voyage  [*92 
towards  the  next  port,  until  she  was  compelled, 
by  the  perils  of  the  sea,  to  put  into  Kingston. 
When  a  vessel  is  insured  for  a  voyage  round, 
that  is,  to  two  or  more  ports  in  succession,  if, 
by  any  necessity,  she  is  prevented  from  going 
to  the  first,  she  may  proceed  to  the  second 
port,  and  the  necessity  will  excuse  the  devia- 
tion. (1  Bos.  &  Pull. ,  313,  Di-iscol  v.  Boml,  and 
1  Bos.  &  Pull.,  201,  Driscolv.  Pcmnwre.)  The 
voyage  insured  here  must,  therefore,  be  con- 
sidered as  continuing  after  the  vessel  was 
forced  away  from  the  first  port,  and  the  vessel, 
as  protected  by  the  policy,  against  the  subse- 
quent sea  risk.  The  restraint,  if  insured 
against,  might  have  been  a  good  cause  of 
abandonment,  and  so  have  occasioned  a  tech- 
nical total  loss.  But  the  insured,  in  that  case, 
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would  not  be  obliged  to  abandon  ;  they  might 
continue  the  voyage,  and  the  insurers  would 
remain  liable  to  all  subsequent  risks.  But  it 
is  said  that  the  restraint  was  a  risk  expressly 
excepled  by  the  policy,  and  that  the  insurers 
cannot  be  liable  for  a  loss  which  is  caused  by 
restraint.  There  is,  in  fact,  no  particular  ex- 
ception made  in  the  policy  ;  it  is  against  sea 
risks  only.  The  true  meaning  is,  that  the  in- 
sured shall  not  abandon  or  recover  for  any  loss 
not  happening  from  sea  risk  ;  but  he  is  not, 
therefore,  to  be  deprived  of  the  benefit  of  a 
justification  from  necessity,  for  deviating  from 
the  order  of  port*  designated  in  the  policy.  In 
the  case  of  Green  el  al.,  v.  Elnwlie  (Pcake's 
Cases  at  N.  P.,  212),  which  was  an  insurance 
against  capture  only,  from  Exeter  to  London, 
and  the  vessel  was  driven  by  a  gale  of  wind 
on  the  coast  of  France,  and  there  captured,  it 
was  contended  that  the  loss  was  occasioned  by 
perils  of  the  sea  ;  but  Lord  Kenyon  said  it  was 
ctearly  a  loss  by  capture.  An  event,  not  in- 
sured" against,  will  excuse  a  deviation  from 
necessity,  as  well  as  an  event  within  the 
policy.  Thus,  where  the  master  of  a  vessel 
was  compelled  by  the  crew  to  go  out  of  the 
course  of  the  voyage,  it  was  held  to  excuse  the 
deviation,  though  not  barratry,  or  a  loss  within 
the  policy.  (Elton  v.  Brogden,  2  Strange, 
1264  ;  Marshall.  413.)  But  in  the  case  of  Scott 
v.  Thompson  (I  Bos.  &  Pull.,  New  Rep.,  181) 
this  point  came  expressly  before  the  Court  of 
93*]  C.  B.  in  *England.  It  was  an  insurance 
against  "  sea  risks  and  tire  only  ; "  the  vessel 
was  carried  out  of  her  voyage,  by  a  king's 
ship,  but  being  released,  proceeded  on  her 
voyage,  and  was  afterwards  lost  by  the  perils 
of  the  sea,  and  Sir  James  Mansfield,  and  the 
rest  of  the  court,  held  the  insurers  to  be  liable. 

KENT,  Ch.  J.  I  am  of  opinion  that  a  devia- 
tion from  necessity  will  excuse  the  assured,  in 
case  of  an  insurance  against  a  particular  risk, 
as  well  as  in  the  case  of  a  general  insurance. 
This  is  so  understood  and  settled  in  the  English 
law,  as  appears  from  the  case  of  Green  v.  Elm- 
die,  decided  before  Lord  Keuyon  atNiriPrivs 
(Peake's  jY.  P.,  212),  and  especially  from  the 
case  of  Scott  v.  TJiompaon  (1  Bos.  &  Pull.,  New 
Kep.,  181),  in  which  Sir  James  Mansfield  gave 
the  opinion  of  the  Court  of  C.  B.  upon  this  very 
point.  There  is  not,  probably,  any  exception 
to  be  met  with,  to  the  application  "of  the  gen- 
eral principle,  that  if  the  vessel  deviates  from 
the  usual  course  of  the  voyage  from  necessity, 
a  deviation  no  further  than  that  necessity  re- 
quires, the  voyage  will  still  be  protected  by  the 
policy.  Objections  have  been  made  to  the  ap- 
plication of  this  rule  to  insurances  against  a  par- 
ticular risk  ;  but  I  think  the  reason  of  the  rule, 
and  the  influence  of  the  above  decisions,  ought 
to  prevail.  If  so,  there  is  nodoubt  but  that  the 
deviation  was  indispensable  in  the  present 
case.  The  vessel  was  'compelled  to  change 
the  order  of  the  places  to  which  she  was  in- 
sured. Being  excluded  from  all  the  ports  in 
St.  Domingo,  she  was  proceeding  to  the  only 
remaining  port  mentioned  in  the  policy,  when 
the  storm  met  her  and  produced  a  total  loss. 

The  idaintiffs  are  accordingly  entitled  to  judg- 
ment. 

TOMPKINS,  ./..SPENCER,  «/.,  and  THOMPSON, 
J..  concurred. 
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LIVINGSTON,  J.     It  will  be  assumed  as  a. 
fact,  in  determining  this  case,  that  the  Sukey 
!  and  Polly  might  have  reached  Cape  Nichola 
Mole  in  safety,  if  she  had  not  been  turned  away 
i  by  a  British  ship  of  war,  and  as  a  principle  of 
i  law,  that  every  departure  from  the  course  of 
i  a  voyage,  unless  occasioned  by  a  peril  insured 
against,  or  the  apprehension  of  such  a  peril, 
is    a    deviation.     If  the    plaintiffs    intended 
*to  rely  for   breaking  up  the  voyage  [*O4 
on  damages  sustained  previous  to  this  inter- 
ruption, that  should   have  been  made  a  dis- 
tinct point  with  the  jury,  before  whom,  how- 
ever, there  was  no  ground  on  which  such  an 
inference  could  be  raised  ;  as  the  vessel  never 
reached  the  cape,  it  must  ever  remain  difficult 
to  ascertain  what  would  have  been  her  condi- 
tion if  she  had  arrived  there  on  the  day  she 
was  ordered  away. 

The  only  important  question,  then,  to  be 
settled,  is,  whether  an  insurance  against  sea 
risks  only  covers  a  loss  which  happens  in  that 
way,  after  a  vessel  has  been  forced  from  its. 
route,  by  a  ship  of  war  ;  or,  in  other  words, 
whether  a  departure  thus  produced,  be  a  devi- 
ation within  such  policy. 

On  this  case,  which  is  not  without  its  diffi- 
culties, English  precedents,  if  we  except  a 
very  recent  one  (Scott  v.  Thompson,  Bos.  & 
Pull.,  Vol.  I.,  New  Rep.,  p.  181),  and,  there- 
fore, not  binding,  throw  no  light.  The  cases, 
cited  from  Strange  and  from  Bos.  &  Pull, 
bear  no  similitude  to  it.  In  the  one,  where 
every  risk  was  covered,  it  was  only  decided 
that  if  a  crew  force  a  master  to  go  out  of  his 
course  it  is  no  deviation.  In  the  other,  whe;  e 
the  policies  were  also  general,  the  court  thought 
the  voyage  performed  was  substantially  the 
same  with  the  one  underwritten,  and  that  it 
was  sufficient,  if  the  representation  were  true 
and  fair  when  insurance  was  made.  From 
neither  of  these  cases,  then,  can  any  informa- 
tion be  derived  as  to  the  operation  of  a  limited 
policy,  where  a  deviation  is  the  immediate  ef- 
fect of  a  peril  not  specifically  assumed.  The 
one  of  Scott,  et  al.  v.  Thompson,  is  the  first 
case  we  meet  with  at  all  bearing  on  this  ques- 
tion, and  here  the  Court  of  Common  Pleas,  in- 
stead of  meeting  and  examining  the  difficulty, 
cut  the  knot,  by  saying,  what  generally  cannot 
be  denied,  that  "a  deviation  necessary  and 
unavoidable,  does  not  cancel  an  insurer's  obli- 
gation." This  is  so  in  ordinary  insurances, 
because,  comprehending  every  peril,  all  acci- 
dents which  produce  deviations  must  necessa- 
rily be  embraced  by  them.  On  such  policies, 
if  a  vessel  be  forced  out  of  its  way  by  enemies, 
pirates,  a  storm,  or  the  crew,  or  go  into  port 
to  repair  damages  occasioned  by  lightning  or 
fire,  it  is  no  deviation,  because  the  *as  [*95 
surers  must  have  borne  the  loss,  if  she  had 
been  captured,  carried  away  by  the  mariners, 
!  or  perished  in  a  tempest,  or  by  fire  or  light- 
i  ning.  It  would  seem,  indeed,  that  the  only 
|  reason  why  leaving  the  course  of  a  voyage  can 
|  be  excused,  is  its  proceeding  from  some  hazard 
i  insured  against,  or  from  a  reasonable  appre- 
hension of  encountering  such  peril.  Other- 
wise, within  however  narrow  limits  his  re- 
sponsibility may  be  confined,  an  insurer  will 
still  be  answerable,  consequentially  at  least, 
for  every  loss,  without  any  regard  to  its  cause. 
Is  it  not  rather  the  express  contract,  as  well  as. 
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fair  understanding,  in  all  restricted  policies  of 
this  nature,  that  for  injuries  proceeding  directly 
or  indirectly  from  the  enumerated  risk  alone, 
and  no  other,  shall  an  indemnity  be  asked  ?  If 
not,  great  injustice  must  frequently  arise,  or 
nearly  the  same  premium  will  be  required  for 
a  single  as  for  all  risks.  When  dangers  of  the 
sea  are  alone  insured  against,  the  principal 
matter  taken  into  the  estimate,  in  settling  the 
rate  of  premium,  is  the  ordinary  length  of  the 
proposed  voyage  ;  but  a  risk,  which  it  was 
fairly  imagined  would  terminate  in  less  than 
a  month,  may  be  protracted  for  years,  by  re- 
peated captures,  or  other  accidents  not  insured 
against.  The  case  in  Peake's  Nisi  Pi'ius  is  not 
in  point ;  it  was  an  insurance  against  capture, 
which  must  necessarily  protect  a  vessel  while 
pursuing  a  voyage,  whether  she  run  aground, 
encounter  tempests,  or  be  dismasted,  so  long 
as  she  continues  in  the  course  of  it,  because, 
in  the  first  place,  she  may  be  got  off,  and  in 
the  other,  proceed  under  jury-masts.  Every 
one  must  agree  with  Lord  Kenyon,  that  where 
a  capture  intervenes  in  this  way  it  is  clearly  a 
loss  within  such  limited  policy.  It  will  at 
once  be  perceived,  that  in  an  insurance  against 
capture  alone,  the  risk  must  always  depend, 
more  or  less,  on  the  state  of  the  winds  and 
weather.  Two  vessels,  in  performing  the 
same  voyage,  and  at  the  same  time,  may  have 
different  weather,  and  'different  passages.  One 
may  arrive  in  a  month,  and  the  other  not  in 
double  that  time  ;  and  yet  a  capture  of  the 
last,  although  delayed  by  bad  winds  and 
storms,  would  be  a  loss  within  the  policy 
as  well  as  the  first.  Suppose  a  vessel  insured 
against  capture  only  from  Albany  to 
96*]  *New  York,  who  can  doubt  if  she 
grounded  on  one  of  the  bars  in  Hudson  River, 
and  were  taken  there  while  waiting  for  the 
tide,  that  the  assurer  would  be  responsible  ? 
But  suppose  she.  were  carried  to  sea,  by  the 
barratrous  conduct  of  the  master,  and  after- 
wards, resuming  her  course  to  New  York, 
were  taken  before  her  arrival,  then  it  would 
bear  some  anology  to  the  present  case ;  and 
we  should  hardly  say,  that  after  such  a  de- 
parture from  her  track,  an  underwriter  would 
be  answerable  without  first  determining  that 
barratry  was  one  of  the  risks  he  had  assumed. 
My  opinion  is,  that  the  deviation  here,  being 
to  avoid  capture  (which  would  have  been  the 
consequence  of  going  on,  and  for  which,  if  it 
had  ensued,  the  defendants  were  not  answera- 
ble), put  an  end  to  any  liability  thereafter, 
even  for  misfortunes  arising  from  the  sea,  and 
that,  therefore,  judgment  ought  to  be  given 
for  the  defendants. 

Judgment  for  tJie  plaintiffs. 

Cited  in— 7  Johns.,  46 ;  14  Johns.,  315. 


SERVICE  «.  HEERMANCE. 
Discharge  Under  Insolvent  Act — Pleading. 

To  a  plea  of  a  discharge  under  the  Insolvent  Act, 
the  plaintiff  replied,  setting1  forth  all  the  grounds 
on  which  the  discharge  is  made  void  by  the  act,  in 
the  words  of  the  act.  On  demurrer,  the  replication 
was  held  to  be  bad.  The  plaintiff  must  specify  the 
particular  fraud  on  which  he  means  to  rely,  in  or- 
der to  set  aside  the  discharge. 

THIS  was  an  action  of  debt,  on  a  judgment 
in  this  court.    (Vol.  I.,  p.  91,  S.  C.)    The 
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defendant  pleaded  his  discharge  under  the  In- 
solvent Act,  and  set  out  the  discharge  verbatim 
in  the  plea,  which  recited  all  the  proceedings 
under  the  act.  The  plaintiff  replied  that  the 
defendant  had  been  guilty  of  perjury,  by  con- 
cealing a  part  of  his  estate,  &c.,  and  then  stated 
that  he  had  done  each  of  the  other  acts  for 
which  a  discharge  is  made  void,  in  the  words 
of  the  12th  section  of  the  act.  The  defendant 
demurred  the  replication,  and  assigned  for 
causes  of  demurrer,  1.  Because,  the  replica- 
tion alleges  that  the  defendant  was  guilty  of 
perjury  by  concealing  a  part  of  his  estate  and 
effects  ;  but  does  not  state  what  estate  or  effects, 
or  how  they  were  concealed,  &c.  2.  That  the 
plaintiff  alleges  that  the  defendant  received  a 
debt  due  to  him  before  the  assignment,  with- 
out stating  from  whom,  or  with  what  intent  it 
was  received,  or  apprising  the  defendant  of 
any  particular  facts  which  would  be  tried,  in 
case  issue  was  joined  thereon.  3.  The  plaint- 
iff alleges  that  the  defendant  did  secrete  some 
part  of  this  estate,  and  some  books  or  writings 
relative  thereto,  *without  showing  how  [*J>7 
or  when,  or  particularizing  what  part  of  his 
estate,  or  books,  or  writings,  &c.  4.  Because 
the  plaintiff  alleges  that  the  defendant  con- 
cealed some  or  one  of  his  creditors,  or  the 
amount  of  the  sums  or  sum  due  to  some  or 
one  of  them,  without  stating  what  creditor  or 
creditors  the  defendant  did  conceal,  or  posi- 
tively that  he  had  concealed  any,  or  what  sum 
or  sums  due,  &c.  5.  Because  the  plaintiff  al- 
leges that  the  defendant  did  procure  some  per- 
son to  become  a  petitioning  creditor,  &c.,  with- 
out mentioning  what  person,  &c.  6.  Because 
the  replication  contains  a  great  variety  of  points, 
but  no  one  single  distinct  point  on  which  the 
defendant  could  take  issue.  To  this  demurrer 
there  was  a  joinder  on  the  part  of  the  plaintiff. 

Mr.  Evertson,  in  support  of  the  demurrer.  1. 
The  replication  wants  precision,  and  is  uncer- 
tain and  multifarious.  There  is  no  single  point 
presented  on  which  issue  could  be  joined  so  as 
to  try  its  merits.  One  point  ought  to  be  di- 
rectly stated,  and  not  a  variety  of  points  in  the 
alternative.  The  plaintiff  has  taken  the  very 
words  of  the  12th  section  of  the  act,  in  which 
all  the  grounds  of  avoiding  the  discharge  are 
set  forth  in  general  terms.  He  ought  to  have 
selected  some  one  point,  and  stated  it  so  pre- 
cisely, as  would  enable  the  defendant  fairly  to 
take  issue  upon  it.  He  cited  5  Comyn's  Digest, 
Pleader,  E.  4,  E.  27.  F.  20 ;  oBac.  Abr.,  Pleas 
and  Pleadings,  1;  3  Bl.  Com.,  308;  System 
of  Pleading,  222 ;  Styles'  Practical  Register, 
236. 

Mr.  Riggs,  contra.  There  is  no  provision  in 
the  act  as  to  pleading.  Must  not  the  case, 
therefore,  be  governed  by  the  common  law 
rules  of  pleading  ?  If  the  defendant,  in  his 
plea,  had  set  forth  the  grounds  which  entitled 
him  to  a  discharge,  the  plaintiff  might  select 
one  of  them  on  which  to  take  issue.  The  rep- 
lication was  intended  to  put  in  issue  all  the 
grounds  for  avoiding  the  defendant's  dis- 
charge. Suppose  all  the  causes  are  true,  is 
the  plaintiff  obliged  to  confine  himself  to  one  ? 
May  he  not  avail  himself  of  all  of  them  ?  If 
a  party  has  several  causes  of  action,  or  several 
grounds  of  defense,  there  is  no  good  reason 
why  he  may  not  avail  himself  of  the  whole. 
If  the  plaintiff  is  compelled  to  select  one  ground 
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1)8*]  for  'avoiding  the  discharge,  and  should 
fail  on  that,  he  would  be  precluded  from  avail- 
ing himself  of  the  others,  though  sufficient. 
This  mode  of  replying  is  reasonable  and  con- 
venient. If  it  be  sufficient  to  set  forth  in  the 
plea,  in  general  terms,  a  conformity  with  the 
act,  it  must  be  sufficient  to  set  forth,  in  general 
terms,  the  grounds  of  avoidance  in  the  words 
of  the  act.  It  would  be  very  embarrassing  to 
the  pleader  to  set  forth,  particularly,  all  the 
objects  concealed,  to  specify  dates,  names,  &c. 
This  is  a  peculiar  case,  arising  under  the  pro- 
visions of  the  statute,  and  ought  not  to  be 
confined  by  the  strict  rules  of  pleading  at  the 
common  law.  There  is  no  hardship,  or  incon- 
venience, in  obliging  the  defendant  to  prove 
that  he  has,  in  all  things,  conformed  to  the 
act,  or,  in  other  words,  to  repel  all  the  objec- 
tions made  to  his  discharge  on  the  part  of  the 
plaintiff. 

Mr.  Harixon,  in  reply,  was  stopped  by  the 
court. 

Per  Cnriam.  The  replication  is  clearly  bad, 
for  it  does  not  state  wherein  there  was  perjury, 
or  fraud,  in  obtaining  the  discharge.  The 

Elaintiff  ought  to  lay  his  finger  on  the  particu- 
ir  fact  or  fraud  on  which  he  means  to  rely, 
otherwise,  the  defendant  can  never  know  what 
he  is  to  repel. 

Judgment  for  the  defendant. 

Cited  in-3  Johns.,  318 ;  11  Johns.,  227 ;  7  Wend.,  131: 
1  Denio,  78. 


BELL  ET  AL., 

V. 

P.  N.  SMITH,  President  of  the  Columbia  In- 
surance Company. 

1.  Injury  to  Vessel — Sale  in  Foreign  Port — 
Value — General  Average.  2.  Abandonment — 
Acceptance — Facts  for  Jury. 

Where  a  vessel,  by  the  perils  of  the  sea,  becomes 
«o  much  injured  as  to  render  it  necessary  to  sell  her 
in  a  f  oreign  port,  the  amount  of  her  value  on  which 
the  general  average  is  to  be  calculated,  is  the 
amount  she  actually  and  hona  fide  sold  for;  and  not 
the  four  fifths  of  her  original  value  as  in  case  of 
capture. 

whether  an  abandonment  was  accepted  or  not,  is 
a  question  of  fact  for  the  jury  to  determine. 

Citation— 1  Cai..  578. 

THIS  was  an  action  on  a  policy  of  insurance, 
on  the  ship  Mary,  on  a  voyage  from 
Charleston  to  Glasgow,  and  from  thence  to 
Philadelphia.  The  cause  was  tried  at  the  New 
York  sittings,  on  the  18th  of  June,  1806,  be- 
fore Mr.  Justice  Thompson. 

The  .Mary  set  sail  on  her  return  voyage  with 
a  cargo  for  Philadelphia,  but  was  compelled, 
1)9*1  by  stress  of  weather,  to  put  *into  Lam- 
lash  Bay,  and  afterwards  ran  aground,  and  be- 
came so  much  injured,  that  it  was  thought 
best  to  break  up  the  voyage,  and  sell  her  at 
public  auction.  The  vessel  did  not  sell  for  one 
half  of  her  first  cost.  An  abandonment  was 
made  to  the  defendants  as  for  a  total  loss,  and 
proof  given  of  an  acceptance  of  the  abandon- 
ment. But  the  sufficiency  of  the  proof  was 
much  contested  on  the  argument.  The  coun- 
sel at  the  trial  agreed  to  submit  the  single 
point  to  the  decision  of  the  jury,  whether 
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there  had  been  an  acceptance  of  the  abandon- 
ment or  not ;  and  if  the  jury  should  be  of 
opinion  that  the  abandonment  was  accepted, 
that  then  a  verdict  should  be  entered  for  the 
plaintiff,  subject  to  an  agreement,  to  refer  it 
to  two  persons,  with  liberty  to  choose  a  third, 
to  adjust  the  amount  of  loss,  on  the  principle 
of  a  total  loss,  and  that  the  referees  in  the  re- 
port should  state  the  principle  on  which  they 
made  the  adjustment,  in  order  that  it  might 
make  part  of  the  case,  and  be  submitted  to  the 
decision  of  the  court.  It  was  further  agreed 
that  either  party  might  move  the  court,  to  set 
aside  the  verdict,  on  the  point  submitted  to  the 
jury. 

The  jury  found  a  verdict  for  the  plaintiff, 
on  the  point  of  an  acceptance  of  the  aban- 
donment. 

As  the  only  point  decided  by  the  court  re- 
lated to  the  mode  of  adjusting  the  amount  of 
loss,  it  is  unnecessary  to  state  the  particulars 
of  the  evidence  given  by  the  jury,  or  the  argu- 
ments of  counsel,  on  the  other  question,  which 
would  not  be  well  understood  without  a  refer- 
ence to  the  various  documents  and  papers  ac- 
companying the  case. 

Messrs.  Hanson  and  T.  L.  Ogden,  for  the 
plaintiff. 

Messrs.  Bogart  and  Hoffman  for  the  de- 
fendant. 

Per  Curiam.  Whether  there  was  an  accept- 
ance of  the  abandonment  or  not,  under  all 
the  circumstances,  was  a  matter  of  fact  for 
the  jury  to  decide,  and  we  are  not  disposed  to 
disturb  their  verdict.  The  only  point  for  our 
decision  is  as  to  the  rule  to  be  adopted  for 
calculating  the  amount  which  ought  to  be  paid 
by  the  defendants. 

*The  case  of  Leavenworth  v.  Dela-  [*1OO 
field  (1  Caines,  578)  only  settled  how  the  dif- 
ferent interests  were  to  contribute  towards  a 
general  average  in  case  of  capture,  where  no 
disaster  had  happened  to  injure  the  vessel  or 
cargo.  It  would  be  obviously  unequal  to  ap- 
ply the  same  rule  where  a  vessel,  by  perils  of 
the  sea,  has  been  so  much  deteriorated  as  to 
render  a  sale  abroad  necessary,  and  where  the 
proceeds  fall  so  far  short,  as  they  do  in  this 
case,  of  her  original  value.  Where  her  real 
value  is  thus  ascertained,  that  is,  by  an  actual 
and  bona  fide  sale,  the  owner  should  be  made 
chargeable  only  on  the  amount  for  which  she 
sold,  which  mode  of  adjustment  must  be  pur- 
sued in  this  case. 

Judgment  for  the  plaintiff. 


WELSH  v.  HILL. 

Practice — Arrest  of  Defendant — Discharge  on 
Gammon  Bail — Affidavit  to  Oppose — Counter 
Affidavit — Discretion  of  Court. 

On  showing  cause  why  a  defendant  who  has  been 
arrested  should  not  be  discharged  on  filing  common 
bail,  the  affidavit  of  the  debt  or  demand  of  the 
plaintiff,  must  be  positive,  otherwise  the  court  will 
order  the  defendant  to  be  discharged. 

Counter  affidavits  may  be  received,  at  the  discre- 
tion of  the  court,  or  of  a  judge  at  his  chambers. 

Citation -1  Cai.,  9. 
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THE  defendant  obtained  an  order  from 
a  judge,  at  his  chambers,  for  the 
plaintiff  to  show  cause  why  the  defendant 
should  not  be  discharged  on  filing  common 
bail.  The  plaintiff  resided  at  Havana.  The 
authority  of  the  attorney  to  commence  the  suit 
was  shown  ;  the  letters  of  the  plaintiff,  stating 
the  nature  of  his  demand  against  the  defend- 
ant, were  produced,  and  also  an  affidavit  of  a 
correspondent  here  of  the  consignee  of  the 
plaintiff,  stating  that  in  a  conversation  with 
the  defendant  relative  to  the  subject  matter  in 
dispute,  the  defendant  said  he  would  remit  the 
money  or  property  to  the  consignee,  but  there 
was  no  express  admission  of  a  debt  due  the 
plaintiff,  though  the  defendant  did  not  deny  it. 
Some  counter  affidavits  were  also  offered.  The 
judge  refused  to  grant  the  order,  and  an  appli- 
cation was  now  made  to  the  court  for  the  de- 
fendant's discharge. 

Messrs.  Hoffman  and  T.  A.  Eminett  for  the 
defendant. 

Messrs.  Slosson  and  Hopkins  for  the  plaintiff. 

Per  Curiam.  The  affidavit  of  Post,  the 
correspondent  of  the  house  in  England,  is  not 
positive.  He  does  not  swear  that  he  believes 
anything  is  due  to  the  plaintiff.  These  affida- 
vits are  insufficient,  and  the  defendant  must  be 
discharged  on  filing  common  bail.  As  to  re- 
ceiving counter  affidavits  in  such  cases,  the 
practice  was  settled,  in  the  case  of  Clason  v. 
1O1*]  *Lyde,  in  April  Term,  1801  (1  Cai.,  9), 
where  the  court  decided  that  a  judge  at  his 
chambers  might,  in  his  discretion  admit  or  re- 
fuse counter  affidavits,  according  to  circum- 
stances. Where  the  plaintiff  swears  positively 
to  a  debt,  it  would  be  improper  to  receive  them. 

Rule  granted. 

Cited  in— 6  Wend.,  525 ;  3  How.  Pr..  370 ;  14  How. 
Pr.,  141 ;  4  Abb.  Pr.,  104 ;  5  Rob.,  685. 


BAYARD 

v. 
MALCOLM  AND  MALCOLM. 

Practice — Arrest  of  Judgment —  Writ  of  Error. 

After  arrest  of  judgment,  if  the  plaintiff  wish  to 
bring1  a  writ  of  error,  the  court  will  order  judgment 
to  be  entered  for  the  defendant  for  the  insufficiency 
of  the  declaration ;  and  if  the  attorney  of  the  de- 
fendant does  not  make  up  the  record,  the  plaintiff's 
attorney  may  do  it. 

THE  judgment  in  this  cause  having  been  ar- 
rested (see  Vol.  I.,  p.  345)  at  the  last 
term,  Mr.  Benson  now  suggested  that  the 
plaintiff  had  elected  to  bring  a  writ  of  error, 
and  it  became  necessary  for  the  court  to  render 
a  judgment,  as  no  writ  of  error  would  lie  on 
an  order  arresting  judgment.  For  that  pur- 
pose, he  prayed  that  the  rule  of  the  last  term 
might  be  vacated,  and  a  judgment  entered  for 
the  defendants,  for  the  insufficiency  of  the 
declaration.  He  observed  that  such  was.  the 
mode  of  proceeding  in  the  English  courts,  and 
that  this  had  been  settled  as  the  practice  in  this 
court,  in  the  case  of  Fish  v.  Wetherwax,  in 
January,  1801. 

THE  COURT  ordered,  that  the  rule  entered 
at  the  last  term,  for  arresting  judgment,  be 
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vacated  ;  and  that  judgment  be  entered,  as  of 
that  term,  for  the  defendants,  for  the  insuffi- 
ciency of  the  declaration  ;  and  further,  that 
the  attorney  for  the  defendants  make  up  and 
file  the  record  in  due  form,  in  twenty  days  af 
ter  service  of  a  copy  of  this  rule,  or  that  the 
plaintiff  make  up  the  record,  with  a  remittitur 
of  the  costs  by  the  defendant. 

Rule  granted. 
Cited  in— 1  Hill,  661. 


BROWNELOW 

v. 
FORBES,  Bail  of  FITZGERALD. 

SAME  v.  FITZGERALD  AND  PIPER. 

Bail  —  Indemnification  —  Surrender — Exonere- 
tur. 

Though  bail  be  indemnified  by  their  principal,  yet 
the  court  will  order  an  exoneretur  to  be  entered  on 
the  bail-piece,  if  the  surrender  has  been  made 
within  eight  days,  after  return  of  process  against 
bail. 

MR.  WOODWORTH,  Attorney-General,  in 
behalf  of  the  defendants,  moved  that 
the  default  and  judgment  entered  against  the 
bail  in  this  cause,  should  be  set  aside  for  irreg- 
ularity, and  that  an  exoneretur  be  entered  on 
the  bail-piece.  The  same  motion  was  made  at 
the  last  term,  when  the  court  directed  the  pro- 
ceedings to  stay,  and  the  application  to  be  re- 
newed at  this  term. 

*The  capias  ad  respondendum,  issued  [*1O2 
against  the  bail,  was  returnable  on  the  17th 
May,  the  last  day  of  that  term ;  and  on  the 
first  day  of  August,  and  previous  to  the  com- 
mencement of  the  last  term,  the  principal  was 
duly  surrendered  by  his  bail,  into  the  custody 
of  the  sheriff  of  the  City  and  County  of  JNew 
York  ;  and  the  rule  to  show  cause  why  an  ex- 
oneretur should  not  be  entered  on  the  bail- 
piece,  before  the  recorder,  on  the  6th  day  of 
August,  was  duly  served  on  the  plaintiff's  at- 
torney ;  but  the  defendant's  attorney  not  at- 
tending at  the  day,  the  rule  was  not  granted. 

Mr.  Woodworth  contended  that  it  was  now 
the  settled  practice  that  the  bail  had  eight 
days,  in  full  term,  after  the  return  of  the 
capias  against  them,  to  surrender  their  princi- 
pal ;  that  the  surrender  in  this  case  having 
been  made  before  the  expiration  of  the  eight 
days,  the  bail  were  entitled  to  be  exonerated. 

Messrs.  Harison  and  D.  B.  Ogden,  contra, 
read  affidavits,  by  which  it  appeared  that  Fitz- 
gerald, having  been  arrested  in  several  suits, 
put  in  bail,  which  was  excepted  to  by  the 
plaintiffs  as  insufficient ;  that  Fitzgerald  then 
agreed  to  deposit  $10,000  with  Forbes,  who 
consented  to  become  additional  bail.  An 
agreement  was  then  entered  into  between 
Forbes  and  the  attorney  of  the  plaintiff,  by 
which  it  was  stipulated  that  Forbes  was  in  no 
event  to  be  liable  for  any  damages  or  costs 
beyond  the  amount  of  $10,000,  to  be  applied 
by  the  attorney  of  the  plaintiff  rateably 
towards  the  payment  of  the  judgments  to  be 
recovered  in  the  several  suits.  It  appeared, 
also,  that  Forbes  still  retained  the  sum  of 
$10,000  in  his  hands,  and  that  Fitzgerald  had 
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voluntarily  surrendered  himself  in  discharge 
of  his  bail.  It  was  contended  that  the  rule  of 
practice  allowing  a  surrender  after  the  return 
of  the  ea  ta.,  was  a  privilege  of  the  bail,  not 
of  the  principal.  Here  the  bail  did  not  sur- 
render the  principal,  but  the  latter  voluntarily 
surrendered  himself.  On  the  return  of  the  ca. 
M.  against  the  principal,  the  bail  are  legally 
fixed.  (1  Bos.  &  Pull.,  New  Rep.,  67,  68, 
Copous  v.  Blyton.)  Allowing  the  bail  to  sur- 
render, afterwards,  is  matter  of  indulgence 
and  favor,  and  in  the  sound  discretion  of  the 
court.  It  is  intended  for  the  relief  of  bail,  and 
1O3*]  the  court  will  look  into  the  *circum- 
stances  of  the  case  to  discover  whether  the 
bail  will  suffer.  If  bail  be  indemnified  by 
their  principal,  there  is  no  reason  for  the  court 
to  interfere  (6  Term,  56,  derrick  v.  Vaucher), 
for  they  can  suffer  no  injury.  Here  the  money 
was  deposited  with  the  bail,  for  the  express 
purpose  of  indemnifying  them  in  this  suit. 

Mr.  T.  A.  Emmet,  in  reply.  In  an  applica- 
tion of  this  nature,  the  merits  of  the  original 
suit  are  not  to  be  taken  into  consideration. 
The  rule  of  practice  in  regard  to  bail  is,  that 
where  the  plaintiff  proceeds  by  an  action  of 
debt,  on  the  recognizance,  the  bail  have  eight 
entire  days  in  fulf  term,  next  after  the  return 
of  the  process  against  them,  in  which  to  make 
a  surrender.  (Tidd's  Practice,  King's  Bench, 
147  ;  Coleman's  Cases,  108,  109.)  the  object 
of  bail  is  not  to  indemnify  the  plaintiff,  but 
merely  for  the  forthcoming  of  the  body  of  the 
defendant.  The  condition  of  the  recognizance 
is,  that  the  defendant  shall  pay  the  condemna- 
tion money,  or  surrender  himself  into  the  cus- 
tody of  the  sheriff.  If  the  condition  be  ful- 
filled by  a  surrender,  there  is  no  ground  for  an 
action  on  the  recognizance,  and  the  court  must 
relieve.  The  practice  of  relieving,  within  the 
eight  days,  next  after  the  return  of  the  process 
against  bail,  has  been  so  long  established  that 
it  has  now  grown  into  a  matter  of  right ; 
though  strictly  speaking,  it  is  said  to  be  matter 
of  favor.  A  favor  which  the  court  cannot, 
consistently  or  justly,  refuse,  is  tantamount  to 
a  right.  In  the  cases  cited  on  the  other  side, 
the  bail  were,  from  peculiar  circumstances, 
unable  to  surrender  the  principal  ;  their  appli- 
cation was,  therefore,  addressed  to  the  indul- 
gence and  favor  of  the  court.  Not  a  case  can 
be  found  where  bail  have  been  denied  relief, 
when  the  body  of  the  defendant  had  been  sur- 
rendered, within  the  time  allowed  by  the  rules 
of  the  court. 

Where  the  body  of  the  principal  is  surren- 
dered in  due  time,  the  court  cannot  go  aside, 
to  inquire  as  to  any  indemnity.  The  only 
question  is,  has  the  condition  of  the  recogni- 
zance been  fulfilled,  according  to  the  estab- 
lished practice  of  the  court  ? 

The  motion  to  set  aside  the  default  and  sub- 
sequent judgment,  is  substantially  an  applica- 
1O4*]  tion  for  the  relief  of  *the  bail  ;  and  if 
the  court  order  an  exoneretur,  the  other  will 
follow,  of  course. 

Per  Cttriam.  There  is  no  case  in  which  the 
court  have  refused  to  order  an  exoneretur, 
where  the  surrender  has  been  made  within  the 
eight  days.  Such  a  surrender  is  a  compliance 
with  the  condition  of  the  recognizance.  By  the 
universality  and  uniform  application  of  this 
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rule  it  has  now  grown  into  a  matter  of  right. 
Technically  speaking,  it  cannot  be  pleaded, 
and  so  it  is  not  de  jure.  The  relief  is  on  mo- 
tion, and  not  by  plea,  and  the  court  always  re- 
quires the  costs  in  the  suit  on  the  recognizance 
to  be  paid,  and  so  far,  and  no  farther,  it  is  ex 
gratia.  We  are  not  to  look  into  the  merits  of 
the  original  suit,  nor  are  we  to  inquire  whether 
the  bail  be  indemnified  or  not.  It  is  enough 
that  the  surrender  has  been  made  within  the 
time  required  by  the  rules  of  the  court.  We 
have  before  decided  that  we  would  relieve  on 
motion,  after  a  default,  if  the  principal  had 
been  discharged  by  the  Insolvent  Act.  (1 
Caines,  9,  Seaman  v.  Drake.) 

Rule  granted. 

Cited  in— I  Johns.,  409 ;  17  How.  Pr.,  441 ;  20  How, 
Pr.,  23 ;  12  Abb.  Pr.,  87. 


CHEETHAM  v.  LEWIS 

Time  to  Plead — Order  Enlarging — Notice  Insuf- 
jicient. 

A  notice  of  a  judge's  order  enlarging-  the  time  to 
plead  is  not  sufficient ;  a  copy  of  the  order,  at  least, 
must  be  served  on  the  attorney  of  the  plaintiff,  or 
his  agent. 

MR.  SLOSSON  moved  to  set  aside  the  de- 
fault and  subsequent  proceedings  in  this 
cause.  The  bill  was  served  on  the  defendant 
the  12th  day  of  September,  and  on  the  same 
day  he  obtained  a  judge's  order  for  enlarging 
the  time  for  pleading.  A  written  notice  of  the 
order  was  duly  served  on  the  agent  of  the 
plaintiff's  attorney.  There  was  also  an  affida- 
vit of  merits. 

Mr.  Riker,  contra,  insisted  that  the  judge's 
order  had  not  been  regularly  served  ;  that  a 
notice  of  such  order  was  not  sufficient,  »nd 
that  the  only  proper  way  of  serving  such  an 
order  was  by  showing  the  original,  and  leaving 
a  copy  with  the  plaintiff's  attorney,  or  his 
agent. 

Per  Curiam.  The  serving  of  a  notice  of  a 
judge's  order  is  not  sufficient ;  a  copy  of  the 
order,  at  least,  ought  to  have  been  served.  But 
as  there  appears  to  have  been  a  misapprehen- 
sion *about  the  practice  in  this  case,  [*1O5 
the  defendant  may  take  his  rule,  on  payment 
of  costs :  with  liberty  to  the  plaintiff  to 
change  the  venue,  if  he  think  proper  ;  and  if 
the  venue  be  changed  to  the  City  and  County 
of  New  York,  that  then  the  defendant  take 
short  notice  of  trial,  which  is  four  days. 

Rule  granted. 

Cited  in-3  Johns.,  21 ;  7  Cow.,  149 ;  9  Peters,  370. 


THE  PEOPLE  v.  VAN  BLARCUM. 

Arson — Indictment — Tenure   of    Occupant    of 
Dwelling. 

If  a  person  be  indicted  for  burninsr  the  dwelling- 
house  of  another,  if  it  be,  in  fact,  the  dwelling- 
house  of  such  person,  the  court  will  not  inquire 
into  the  tenure  or  interest  of  the  occupant. 

THE  defendant  was  convicted  at  the  last 
Oyer  and  Terminer,  in  Dutchess  County, 
of  arson,  in  burning  the  county  court-house 
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and  jail.  It  was  described  in  the  indictment, 
.as  the  dwelling-house  of  John  Forbes,  who 
was  the  jailer,  and  who,  by  permission  of  the 
sheriff,  lived  with  his  family,  in  a  part  of  that 
building,  and  under  the  roof  with  the  court- 
house and  jail. 

A  motion  was  made,  in  arrest  of  judgment, 
•on  the  ground,  that  this  was  not  the  dwelling- 
house  of  Forbes. 

Per  Curiam.  If  one  be  indicted  for  burning 
the  dwelling-house  of  another,  it  is  sufficient, 
if  it  be,  in  fact,  the  dwelling-house  of  such 
person.  The  court  will  not  inquire  into  the 
tenure  or  interest,  which  such  person  has  in 
the  house  burnt.  It  is  enough  that  it  was  his 
.actual  dwelling  at  the  time. 

Motion  denied. 

Cited  in-15  Wend.,  162 ;  62  N.  Y.,  137 ;  7  Barb.,  12 ; 
1  Park,  562. 


THE  OVERSEERS    OF    THE    POOR   OF 
BLOOMINGROVE. 

Order  for  Removal  of  Pauper — After  Twenty 
Months  Justices  Cannot  Supersede. 

Where  an  order  for  the  removal  of  a  pauper  has 
been  made,  and  the  pauper  removed,  and  settled, 
And  maintained  by  anotner  town,  and  no  appeal 
from  the  order,  the  justices  by  whom  it  was  grant- 
-ed,  cannot,  afterwards,  supersede  it. 

ON  the  return  to  a  certiarari  to  the  Gen- 
eral Sessions  of  the  Peace,  in  Orange 
County,  the  following  facts  appeared.  A 
pauper  was  removed  from  Bloomingrove  to 
the  town  of  Southfield,  by  an  order  of  removal, 
under  the  hands  and  seals  of  two  justices  of 
the  peace,  dated  the  20th  of  June,  1805.  On 
an  appeal  from  this  order,  it  was  confirmed 
by  the  General  Sessions  of  the  Peace,  in  Or- 
.ange  County.  It  appeared  that  on  the  23d  of 
1O6*]  November,  1803,  *two  justices  of  the 
peace  of  Suffolk  County  made  an  order  for 
the  removal  of  the  same  pauper,  from  the 
town  of  Riverhead  to  Bloomingrove  ;  and  she 
was  accordingly  removed  in  February,  1804, 
and  delivered,  with  a  copy  of  the  order,  to 
the  overseers  of  the  poor  of  Bloomingrove, 
who  received  and  maintained  her  as  a  pauper 
of  that  town,  until  the  20th  of- June,  1805.  '  It 
appeared  further,  that  the  same  justices  of 
Suffolk,  on  the  10th  of  June,  1805,  issued  a 
supersedeas  of  this  former  order,  directed  to 
the  overseers  of  Bloomingrove,  declaring  their 
former  order  to  be  quashed,  obsolete,  null 
and  void. 

Mr.  T.  A.  Emmet,  for  the  plaintiff  in  error. 
An  order  of  removal  once  made  and  not  ap- 
pealed from  is  conclusive,  and  the  justices  at 
Riverhead  had  no  right  to  issue  a  supersedeas. 
A  supersedeas  is  never  allowed  where  the 
pauper  has  been,  in  fact,  removed  under  the 
order.  While  the  order  is  in  fieri,  it  may, 
perhaps,  be  superseded  ;  but  by  the  removal, 
it  is  executed,  and  cannot,  theu,  be  super- 
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seded.     [He  was  stopped  by  the  court,  who 
desired  to  hear  the  other  side.  ] 

Mr.  Jones,  contra.  The  power  of  super- 
seding orders  of  removal  ought  to  be  favored, 
as  it  is  much  less  expensive  and  moie  expe- 
ditious than  proceeding  by  appeal.  Orders 
have  been  revoked  after  a  removal.  (2  Botts's 
Poor  Laws,  626.)  If  the  order  was  conclusive, 
it  was  as  much  so  when  first  made  as  a  year 
after.  It  is  true  that  the  time  for  an  appeal  had 
elapsed,  but  this  does  not  affect  the  question 
as  to  a  supersedeas.  The  only  question  is, 
whether  the  justices  have  a  rigut  to  supersede. 
If  they  have,  it  does  not  depend  on  the  law  as 
to  appeals.  In  England  an  order  of  removal 
may  be  abandoned.  (Burrows,  Set.  Cases, 
658.) 

Per  Curiam.  The  justices  of  Riverhead 
could  not  supersede  the  order  of  removal 
granted  by  them  in  November,  1803,  after 
the  pauper  had  been  removed,  settled  and 
maintained  in  Bloomingrove,  near  twenty 
months,  by  virtue  of  that  removal,  and  when 
no  appeal  had  been  made  from  that  order. 
The  order  of  the  sessions  must  be  reversed. 

Judgment  reversed. 


*TILLOTSON  *>.  CHEETHAM.  [*1O7 

Damages  —  Execution  of  Writ  of  Inquiry  Be- 
fore Judge  at  Circuit — Questions  of  Law. 

If  it  appears  that  important  questions  of  law  will 
arise  on  the  execution  of  a  writ  of  inquiry  of 
damages  in  an  action  for  a  libel,  the  court  will 
order  it  to  be  executed  by  a  judge  at  a  circuit. 

MR.  RIKER,  for  the  defendant,  moved  that 
the  writ  of  inquiry  of  damages  in  this 
case,  which  was  an  action  for  a  libel,  should 
be  executed  before  a  judge  at  the  circuit.  He 
read  an  affidavit  of  the  defendant,  stating  that 
important  question  of  law  were  expected  to 
arise  on  the  inquiry,  which,  as  he  was  advised 
by  his  counsel,  would  render  the  presence  of 
a  judge  necessary  to  decide  upon  them  ;  and 
that  he  verily  believed  that  an  impartial  in- 
quiry could  not  be  had  before  the  sheriff  of 
Albany. 

Mr.  Golden,  contra,  objected  that  the  affi- 
davit was  too  general,  and  that  the  questions 
of  law  which  were  expected  to  arise,  ought 
to  have  been  mentioned,  that  the  court  might 
see  whether  it  were  necessary  to  grant  the 
rule. 

Pe-r  Curiam.  Ordered,  that  the  writ  of  in- 
quiry be  executed  before  a  judge  of  this  court 
at  the  next  circuit  to  be  held  at  Albany  ;  but 
that  the  plaintiff  may,  if  he  think  proper, 
change  the  venue  to  the  County  of  Columbia, 
or  Orange  or  Green,  and  have  the  writ  executed 
before  the  judge,  who  shall  hold  the  circuit  in 
either  of  those  counties. 

THOMPSON,  J.,  being  absent  when  the  mo- 
tion was  argued,  gave  no  opinion. 

Cited  in— 2  How.  Pr.,  85 ;  4  Abb.,  403 ;  6  Duer,670. 
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VANHORNE  AND  CLARKSON. 

Co»t»  —  Commission  to  Examine  Witnesses  —  Case 
for  Argument. 

COSTS.—  What  costa  are  allowed  on  suing:  out  a 
commission  to  examine  witnesses.  Cases  made  for 
the  argument  of  a  cause  are  not  taxable  under  the 
act  for  regulating  fees,  &c. 

Citations-Laws  of  N.  Y.,  Vol.  I.,  66. 

ON  an  an  appeal  from  the  taxation  of  the 
costs  in  this  cause,  by  the  clerk,  Mr. 
Pendleton,  for  the  defendants,  contended  that 
the  expenses  of  certain  commissions  taken  out 
to  examine  witnesses,  on  the  part  of  the  plaint- 
iff, and  not  returned,  ought  not  to  be  allowed. 
He  also  objected  to  the  taxation  of  the  copies 
of  the  cases,  charged  by  the  plaintiff's  attorney, 
as  it  belonged  to  the  attorney  of  the  defend- 
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ant  to  make  up  the  cases,  and  there  was  no 
necessity  for  the  attorney  of  the  plaintiff  to 
prepare  them,  as  they  were,  in  fact,  prepared 
on  the  part  of  the  defendants. 

Per  Ouriam.  After  examining  the  act  for 
regulating  fees  (Laws  of  N.  Y.,  Vol.  II.,  p. 
66),  &c.,  we  are  of  opinion  that  the  costs  of 
suing  out  the  commissions,  such  as  the  affi- 
davit, notice  and  motion,  *drawing,  [*1O8 
engrossing  and  sealing  the  commissions,  &c., 
may  be  taxed  ;  but  the  expenses  of  executing 
the  commissions,  not  being  within  the  pro- 
visions of  the  act,  are  not  to  be  allowed.  The 
preparing  or  making  up  of  cases  for  argument 
in  a  cause,  is  not  comprehended  among  any 
of  the  particular  services  specified  in  the  act. 
And  unless  it  comes  within  some  one  of  the 
services  provided  for  by  the  act,  it  cannot  be 
taxed. 

Cited  in— 7  Cow.,  156,  157 ;  7  How.,  263. 
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CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 


OF  THE 


IN 


FEBRUARY  TERM,  IN  THE  THIRTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


During  the  last  vacation,  Mr.  Justice  LIVINGSTON,  having  been  appointed  one  of  the  Judges 
of  the  Supreme  Court  of  the  United  States,  resigned  his  seat  on  the  Bench  in  this  Court. 

Mr.  Justice  TOMPKINS  was  prevented,  by  sickness  in  his  family,  from  attending  in  Court 
until  Wednesday  in  the  second  week  of  this  Term. 


BEATTY 

9. 

THE  MARINE  INSURANCE  COMPANY. 

Act  of  Incorporation — Insurance  Company — 
Concurrence  of  Directors  in  Settling  Loss — 
Charter  Binding — Declarations  of  Secretary. 

Where  the  act  incorporating  an  insurance  com- 
pany provides  that  no  losses  shall  be  settled  or 
paid  without  the  approbation  of  at  least  four  of 
the  directors  with  the  president  or  two  assistants, 
or  a  plurality  of  them,  the  acceptance  of  an  aband- 
onment by  the  assured  for  a  total  loss  will  not  be 
valid  or  binding  on  the  company,  unless  it  appear 
to  have  been  done  at  a  board  of  directors,  consti- 
tuted according-  to  the  act,  and  by  a  majority  of 
them  present. 

A  body  corporate  can  act  only  in  the  mode  pres- 
cribed by  the  law  creating  such  corporation. 

The  declarations,  therefore,  of  the  secretary,  that 
the  president  and  assistants  had  agreed  to  accept 
the  abandonment,  and  to  pay  the  loss,  was  held  not 
to  be  binding  on  the  company. 

Citation— 2  Cranch,  166. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  brigantine  Elgalgo,  from  Wilming- 
ton, N.  C.,  to  Guadaloupe  or  St.  Thomas. 
The  cause  was  tried  at  the  New  York  sittings, 
the  25th  April,  1806,  before  Mr.  Justice  Spen- 
cer. The  jury  found  a  verdict  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  whether 
the  plaintiff  was  entitled  to  recover  for  a  total 
or  a  partial  loss.  The  defendants  admitted 


that  the  plaintiff  was  entitled  to  recover  a 
partial  loss;  *and  the  plaintiff  admit-  P11O 
ted  that,  according  to  a  judgment  of  this  court, 
on  a  policy  on  the  same  risk,  he  was  not  en- 
titled to  recover  as  for  a  total  loss  (the  vessel 
being  liberated  before  abandonment  made), 
unless  the  defendants  had  accepted  the  aband- 
onment previous  to  the  suit  brought.  The 
only  question  at  the  trial  was,  whether  the 
defendants  had  accepted  the  abandonment. 

It  appeared  in  evidence  that  the  agent  of 
the  plaintiff,  as  soon  as  he  heard  of  the  capt- 
ure of  the  Elgalgo,  duly  abandoned.  The 
papers  relative  to  the  capture  were  afterwards 
delivered  by  him  to  the  defendants  at  their 
office.  These  papers  consisted  of  the  protest, 
the  proceedings  of  the  Admiralty  Court  of 
Antigua,  and  the  account  of  sales  and  ex 
penditures.  These  documents  remained  several 
weeks  at  the  office  of  the  defendants,  and  no 
positive  answer  was  given  whether  the  defend- 
ants would  pay  a  total  loss  or  not.  The  agent 
called  several  times  to  obtain  an  answer.  At 
one  time  the  agent  of  the  plaintiff  inquired  of 
the  secretary  of  the  defendants,  who  went  into 
another  room  (where  the  president  and  assist- 
ants were  convened),  and  when  he  returned, 
told  the  agent  that  the  president  and  assist- 
ants had  agreed  to  pay  a  total  loss,  and  re- 
quested the  agent  of  the  plaintiff  to  state  the 


NOTE.— Corporation— Charter—  Powers  —  Mode  of 
exercise. 

A  body  corporate  can  act  only  in  the  manner  pre- 
scribed by  the  law  creating  such  a  corporation. 
Beatty  v.  Mar.  Ins.  Co.,  supra ;  McSpedon  v.  Mayor, 
etc.,  7  Bosw.,  601 ;  20  How.  Pr.,  395 ;  Head  v.  Provi- 
dence Ins.  Co.,  2  Cranch,  127 ;  Farmers'  Loan  & 
Trust  Co.  v.  Carroll,  5  Barb.,  613. 

See,  also,  People  v.  Utica  Ins.  Co.,  15  Johns.,  358; 
Hoosack  v.  College  of  Physicians,  &c.,  of  N.  Y.,  5 
Wend.,  547  ;  Firemen  Ins.  Co.,  v.  Ely,  2  Cow.,  678 ; 
Dartmouth  College  v.  Woodward,  4  Wheat.,  636; 

JOHNS.  REP.,  2. 


Downing  v.  Mt.  Washington,  etc.,  Co.,  40  N.  H.,  230 ; 
Beaty  v.  Knowler,  4  Pet.,  152  (see  note  to  latter  case, 
Law  Ed.) ;  White's  Bank  v.  Toledo  Ins.  Co..  12  O- 
St.,  601 ;  Petersburg  v.  Matzker,  21  111.,  205 ;  Winter 
v.  Muscogee  Ry.  Co.,  11  Ga.,  438 ;  City  Council  Mont- 
gomery v.  Plank  Road  Co.,  31  Ala.,  76. 

A  corporation  authorized  to  do  an  act  of  which 
the  manner  is  not  specially  prescribed  may  do  so  in 
anyordinary  proper  way.  See  Clark  v.  Farrington, 
11  Wis.,  306 ;  Coe  v.  Columbus,  &c.,  R.  R.  Co..  10 
Ohio  St.,  372;  City  of  St.  Louis  v.  Russell,  9  Mo  , 
507. 
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amount  claimed.  The  agent  delivered  the 
statement  to  the  secretary,  who  carried  it  into 
the  other  room  in  his  hand,  and  returned  and 
said  that  the  loss  was  passed,  and  requested 
the  agent  to  take  a  note  for  the  amount,  pay- 
able in  sixty  days  with  interest ;  to  which  he 
consented.  The  secretary  requested  the  agent 
of  the  plaintiff  to  call  at  another  time  for  the 
note,  as  he  had  not  leisure  then  to  make  it 
out.  The  agent,  accordingly,  called  again  in 
a  few  days,  and  was  then  told  by  the  secretary 
that  the  company  would  not  pay  a  total  loss. 

The  jury  found  that  the  president  and  as- 
sistants had  authorized  the  secretary  to  inform 
the  agent  of  the  plaintiff  that  the  company  had 
agreed  to  pay  a  total  loss  as  aforesaid  ;  and  if 
that  be  an  acceptance,  and  the  defendants  be 
bound  by  it,  the  jury  assessed  the  damages  at 
111*]  $2,666.24  ;  *if  not,  then  they  assessed 
the  damages,  as  for  a  partial  loss,  at  $415.75. 

Mr.  Riggs,  for  the  plaintiff.  Three  questions 
are  made  in  this  cause.  1.  Whether  the  acts 
of  the  secretary  are  binding  on  the  company. 
2.  Whether  there  was  sufficient  evidence  to 
support  the  finding  of  the  jury,  that  the  secre- 
tary1 was  authorized  to  make 'the  declaration, 
that  the  defendants  had  agreed  to  pay  for  a 
total  loss.  3.  Whether  an  acceptance  of  an 
abandonment  be  binding,  if  made  under  a 
mistaken  idea  of  legal  liability. 

The  secretary,  in  this  case,  in  the  ordinary 
course  of  the  business  at  the  office  of  the  de- 
fendants, makes  a  communication  to  them, 
while  sitting  in  a  different  room,  receives  their 
answer,  and  declares  it  to  the  plaintiff.  There 
is  no  good  reason  why  his  acts  and  declara- 
tions, made  under  these  circumstances,  should 
not  be  binding  on  the  defendants.  It  may, 
perhaps,  be  objected  that  a  corporation  can 
act  only  by  writing  under  the  corporation  seal. 
But  this  rule  does  not  opperate  universally, 
nor  is  it  applicable  to  the  present  case.  The 
iisage  and  general  course  of  the  transactions 
of  these  companies  are  different ;  and  acts  or 
declarations  of  this  nature,  though  not  in 
writing,  under  seal,  ought  to  bind  them.  The 
acceptance  of  the  abandonment,  which  is  a 
mere  cession  by  the  assured  to  the  assurer,  re- 
quired no  positive  act  on  the  part  of  the  de- 
fendants, but  a  mere  assent  or  acquiescence, 
signified  by  a  parol  declaration.  The  evidence 
of  the  plaintiff's  agent,  shows  a  positive  agree- 
ment to  accept,  on  the  part  of  the  defendants, 
at  least  so  far  as  a  body  corporate  can  assent 
or  agree  to  anything  without  writing.  No  in- 
convenience can  result  from  considering  the 
defendants  so  far  as  natural  persons  acting 
by  their  authorized  agent.  2.  It  cannot  be 
denied  that  all  the  circumstances  stated  were 
sufficient  to  justify  the  inference  drawn  by  the 
jury,  that  the  secretary  was  authorized  to 
make  the  declarations  which  he  did.  3.  The 
acceptance  having  once  been  made,  it  cannot 
1 1 2*1  be  retracted  by  the  defendants  *on  the 
ground  of  any  mistake  as  to  the  law,  or  igno- 
rance of  their  rights. 

Afesxr*.  Golden  and  Sampson,  contra.  It 
does  not  appear  that  the  secretary  had  any  au- 
thority from  the  defendants  to  act  in  any 
manner  so  as  to  bind  the  company.  It  would 

1.— The  secretary  died  before  the  trial  of  the 
cause,  so  that  the  only  evidence  of  what  took  place 
came  from  the  agent  of  the  plaintiff. 
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be  a  very  inconvenient  as  well  as  dangerous 
principle  to  admit  that  the  defendants  could 
be  bound  by  the  acts  or  declarations  of  their 
secretary,  without  an  express  authority  for 
that  purpose.  Indeed,  it  is  not  pretended  but 
that  such  authority  is  necessary ;  and  the 
question  is,  whas  is  sufficient  evidence  of  that 
authority  ?  To  confer  authority  is  an  act ;  a 
body  corporate  can  act  only  in  the  manner 
prescribed  by  the  charter  by  which  it  is  crea- 
ted, and  made  an  artificial  person.  Now,  the 
8th  section  of  the  act  (Laws  of  New  York, 
Vol.  III.,  p.  150)  for  incorporating  this  com- 
pany, provides  that  "no  money  on  losses, 
arising  on  any  policy,  shall  be  paid  without 
the  approbation  of,  at  least,  four  of  the  direct- 
ors, with  the  president  and  his  assistants,  or  a 
majority  of  them ;"  and  for  this  purpose,  the 
act  requires,  that  "the  president,  or  two  as- 
sistants, shall,  together  with  four  of  the  di- 
rectors, in  rotation,  &c.,  and  by  a  plurality  of 
voices,  pay,  settle  and  adjust  all  such  losses 
as  may  come  before  them."  This  provision 
was,  no  doubt,  intended  to  guard  the  proper- 
ty of  the  stockholders.  The  jury  ought,  there- 
fore, to  have  found  that  the  declarations  made 
by  the  secretary  were  authorized  by  the  presi- 
dent, two  assistants,  and  four  directors,  or  a 
plurality  of  them  ;  otherwise,  they  cannot  be 
binding  on  the  company.  The  language  of 
the  act  is  strong  and  conclusive  ;  the  author- 
ity must  be  shown  to  be  clear  and  express, 
and  to  be  the  act  of  a  board  of  directors,  con- 
stituted according  to  the  provisions  of  the 
charter  of  incorporation.  No  usuage  here  can 
avail ;  there  is,  however,  no  evidence  what- 
ever of  any  usage.  The  plaintiff  claims  to  re- 
cover on  the  ground  of  an  acceptance  of  the 
abandonment,  or  a  contract  by  the  defend- 
ants to  pay  for  a  total  loss.  In  making  this 
contract,  the  defendants  must  be  considered 
as  active,  and  being  so,  their  acts  must  appear 
to  have  been  done  in  conformity  *with  [*  1 13 
the  law  by  which  they  were  created  a  body 
corporate,  and  by  which  they  have  acquired 
the  capacitv  to  act  as  a  legal  person. 

Again,  if  this  acceptance  be  made  under  a 
mistake  or  misapprehension  of  facts,  it  ought 
not  to  be  binding.  An  adjustment  of  a  loss 
on  a  policy  is  not  conclusive  on  the  insurer,  if 
there  has  been  any  misconception  of  the  law 
or  the  fact.  (Marshall,  544.)  It  is  only prima 
fade  evidence,  and  may  be  impeached  by 
other  evidence. 

Mr.  Riggs,  in  reply.  The  provisions  in  the 
act  concern  only  the  company  and  the  stock- 
holders ;  they  do  not  relate  to  the  assured. 
If  the  assured  apply  in  the  usual  course  of 
business,  and  receive  the  money  or  a  note  for 
the  amount  of  the  loss,  it  is  conclusive.  Sup- 
pose the  president  had  drawn  a  check  on  the 
bank,  which  should  be  paid,  could  the  com- 
pany recover  it  back,  on  the  ground  that  the 
president  was  not  authorized  to  sign  the 
check  ?  If  the  company,  in  transacting  their 
affairs,  do  not  conform  to  the  law  by  which 
they  are  incorporated,  it  ought  not  to  pre- 
vent third  persons  from  recovering  their 
rights.  Persons  transacting  business  with  the 
defendants  are  not  bound  to  inquire  whether 
the  president  and  secretary  act  precisely  ac- 
cording to  the  statute.  If  these  officers  exceed 
their  powers,  they  must  be  accountable  to  the 
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company.  After  the  abandonment  was  ac- 
e-opted, the  right  of  the  plaintiff  to  recover, 
and  the  obligation  of  the  defendants  to  pay, 
for  a  total  loss,  became  perfect.  The  8th  sec- 
tion of  the  act  speaks  only  o.f  settling  and  pay- 
ing losses,  not  of  the  acceptance  of  abandon- 
ments. The  defendants  were  not  obliged  to 
accept  the  abandonment.  When  they  did  ac- 
cept, it  was,  no  doubt,  on  a  calculation  that  it 
was  for  their  interest.  An  agreement  to  pay 
.a  loss,  made  with  a  full  knowledge  of  all  the 
facts,  cannot  be  rescinded,  on  the  ground  of  a 
mistake  as  to  the  law. '  If  there  had  been  any 
.misapprehension  or  error,  as  to  the  facts,  it 
might  be  otherwise.  If  a  party  pay  money, 
under  a  full  knowledge  of  all  the  facts, 
114*]  though  he  declares  at  the  time  *that 
he  does  not  mean  it  as  binding,  he  cannot  re- 
•cover  it  back.  The  true  and  only  question, 
then,  for  the  court  to  decide  recurs,  was  the 
act  of  the  secretary  valid,  and  are  his  acts  and 
declarations  binding  on  the  company  ? 

THOMPSON,  J.,  delivered  the  opinion  of  the 
•court  : 

The  only  question  in  dispute  between  the 
_parties  is,  whether  there  was  a  valid  and  bind- 
ing acceptance  of  the  abandonment  made  to 
the  underwriters.  To  determine  this  point, 
recurrence  must  be  had,  in  the  first  place,  to 
the  act  incorporating  the  Marine  Insurance 
Company,  in  order  to  ascertain  who  were  em- 
powered to  accept  an  abandonment,  and  ad- 
just the  loss.  It  will  there  be  found  that  the 
authority  of  the  president  and  assistants  ex 
tends  to  making  insurances,  subscribing  poli- 
•cies,  fixing  premiums,  and  taking  notes  for 
the  same  ;  but  that  no  money  or  losses  shall 
be  paid,  unless  with  the  approbation  of  at 
least  four  of  the  directors,  with  the  president 
.and  his  assistants,  or  a  majority  of  them,  hav- 
ing first  made  a  board  for  that  purpose  ;  which 
board,  by  a  plurality  of  voices,  may  pay,  set- 
tle and  adjust  all  such  losses,  or  other  money- 
-ed  transactions  as  may  come  before  them,  and 
the  same  shall  be  binding  on  the  corporation. 
The  defendants  being  a  body  corporate,  the 
general  and  invariable  rule  is,  that  such  body 
can  act  only  in  the  mode  prescribed  by  the 
law  creating  it.  To  enable  its  agents  to  bind 
the  company,  they  .must  act  pursuant  to  the 
requisites  of  the  incorporating  act.  (2  Cranch, 
166.)  It  only  remains  to  inquire,  whether,  in 
the  present  case,  the  abandonment  was  ac- 
cepted by  the  authorized  agents  of  the  com- 
pany. I  think  it  was  not.  No  part  of  the 
case  will  warrant  an  inference  that  any  of 
the  directors  were  present  at  the  time  of  the 
alleged  acceptance.  When  the  plaintiff's 
agent  called  to  know  the  determination  of 
the  company,  in  relation  to  the  payment  of 
the  loss,  he  says  the  secretary  went  into  the 
room  where  the  president  and  assistants  were 
convened,  and  the  answer  returned  was,  that 
the  president  and  assistants  had  agreed  to  pay 
1 15*]  a  total  loss  ;  but  no  mention  is  *made 
of  any  of  the  directors  being  present,  or  as- 
senting to  it.  When  the  testimony  is  positive, 
as  to  the  persons  by  whom  the  acceptance  was 

1.— 2  East,  469 ;  but  see  contra,  Evan's  Translation 
of  Pothier  on  Obligations.  Appendix,  Vol.  II.,  p. 
387-107,  where  the  authorities  on  this  subject  are 
stated  and  examined. 


made,  there  is  no  room  left  for  presumption  ; 
if  any  of  the  directors  were  present,  so  as  to 
make  the  act  binding  on  the  company,  the 
plaintiff  ought  to  have  shown  it  affirmatively. 
We  are  of  opinion,  therefore,  that  the  ac- 
ceptance not  having  been  made  by  the  agents 
constituted  by  the  act  of  incorporation,  can- 
not be  binding  on  the  company.  The  .plaint- 
iff must  have  judgment  for  the  amount  of  the 
partial  loss  only  ;  which,  according  to  the  find- 
ing of  the  jury,  as  stated  in  the  case,  is 
$415.75. 

Judgment  far  the  plaintiff. 

Cited  in— 7  Cow.,  464 ;  5  Wend.,  552 ;  8  Wend..  484 ; 
19  N.  Y.,  163;  30  N.  Y.,  123;  11  Hun,  171;  5  How., 
Pr.,  72;  8  Barb.,  133, 149;  6  Duer,  5;  12  Wheat.,  84. 


BUYS  ET  AL.  v.  GILLESPIE. 

Slander  —  Charge  of  Adultery. 

Words  charging  a  married  woman  with  adultery 
are  not  actionable  in  themselves  ;  but  the  plaintiff 
must  allege  and  prove  some  special  damage  in  con- 
sequence of  the  words  spoken- 

Citations—  Hard.,  107  :  4  Co..  16  ;  1  Roll.  Abr.,  34, 
pi.  45  ;  36,  pi.  40  ;  Sty.,  352  ;  1  Lev.,  134  ;  Comb.,  391, 
392  ;  2  Ld.  Raym.,  1004  ;  5  Mod.,  104  ;  Laws  of  N.  Y.,  1, 
93  ;  Prec.  Ch.,  111.;  3  Salk.,  138  ;  Bac.  Abr.,  tit. 
Dower,  Ch.  1;  Rolle  Abr..  39,  pi.  5;  Cro.  Jac.,  422;  1 
Vin.,  396,  pi.  18  ;  2  Vent..  26,  28  :  1  Roll.  Abr.,  34  pi. 
45  ;  Cro.  Jac.,  499  ;  Laws  of  N.  Y.,  1,  12. 


was  an  action  for  slander.  The  dec- 
J-  laration  contained  seven  counts.  The 
words  spoken  by  the  defendant  charged  the 
wife  of  the  plaintiff  with  adultery.  The 
words  were  variously  laid  in  the  several 
counts  ;  but  no  special  damages  were  alleged. 
On  a  motion  in  arrest  of  judgment,  the  only 
question  was,  whether  the  words  spoken  by 
the  defendant,  and  amounting  to  a  charge  o"f 
adultery,  were  in  themselves  actionable. 

Mr.  Foot,  for  the  defendant.  To  maintain 
this  action,  the  words  should  import  some 
crime  for  which  the  plaintiff  would  have  been 
punishable.  By  the  common  law,  adultery  is 
not  an  indictable  offense.  (7  Mod.,  79;  2 
Salk.,  552,  693,  694,  695;  2  Show,  25,  302, 
[284];  Douglas,  380,  note  ;  Stwison  et  al. 
v.  Jones,  2  Term,  473.)  No  action  lies  in  the 
common  law  courts  for  calling  a  .  woman  a 
whore  or  adulteress.  In  England  the  spiritual 
courts  alone  take  cognizance  of  such  causes. 

Messrs.  Atten  and  Henry,  contra.  It  is  true 
that  the  words  stated  in  the  declaration  are 
not  held  to  be  actionable  by  the  temporal 
courts  of  England.  It  is  not  pretended  that 
any  indictment  will  lie  for  adultery  there  ;  the 
party  is  left  to  his  private  action  of  crim.  con  . 
or  for  the  abduction  of  the  wife.  In  England, 
adultery  is  punishable  only  in  the  ecclesiasti- 
cal courts,  who  act  pro  salute  aninwe,  and  for 
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NOTE.— Slander—  Charge  of  adultery. 

See  N.  Y.  Code  of  Civil  Procedure,  sec.  1906  ;  also 
statutes  of  other  States. 

Generally  throughout  the  United  States,  except 
in  Maryland,  to  falsely  charge  a  woman  with  adul- 
tery, is  actionable  per  se.  See  Odgers  on  Libel  and 
Slander,  p.  84,  note  and  authorities  cited. 

Compare,also,  on  general  subject,  Brooker  v.  Cof- 
fln,  5  Johns.,  188 ;  Bassell  v.  Elmore,  48  N.  Y.,  561 ; 
Terwilliger  v.  Wands,  17  N.  Y.,  54;  Williams  v. 
Hill,  19  Wend.,  305;  Underbill  v.  Welton,  32  Vt.,  40 ; 
Stitzell  v.  Reynolds,  67  Pa.  St.,  54 ;  Davis  v.  Brown, 
27  Ohio  St.,  326. 
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1 16*1  the  'reformation  of  morals.  In  this 
State  there  are  no  ecclesiastical  courts  of  this 
nature,  and  the  same  reason  does  not  <-\i-t 
here  why  the  civil  courts  should  not  lend  their 
aid  to  punish  such  offenses.  To  render  words 
actionable,  it  is  not  necessary  that  the  crime 
charged  should  be  an  indictable  offense.  Lord 
Chief  Justice  De  Grey,  in  the  case  of  Onflow 
v.  Home  (8  Wilson,  186),  extracts  from  the 
various  decisions  on  this  subject  two  general 
rules  by  which  words  are  determined  to  be 
actionable.  First,  where  words  spoken  im- 
pute some  crime  liable  to  punishment ;  and 
second,  where  they  occasion  some  temporal 
loss  or  damage.  There  are  many  imputations 
against  the  moral  character  of  a  person  which 
are  not  actionable  ;  but  if  any  temporal  loss 
or  damage  follow,  if  the  law  attaches  any  loss 
or  disability  to  the  crime  or  act  charged,  the 
words  become  actionable.  Thus  many  acts, 
which  were  not  punishable  by  common  law,  are 
made  so  by  statute.  (6  Bac.  Abr.,  Slander,  B, 
6.  Guillim's  Ed.,  1  Comyn's  Digest,  256  ;  Ac- 
tion on  the  Case  for  Defamation,  D,  11,  12.) 
The  act  of  this  State  (Laws  of  N.  Y.,  Vol.  I., 
p.  93),  in  regard  to  divorces  for  adultery, 
speaks  of  a  person  convicted,  which  imports 
criminality.  By  this  act,  the  marriage  con- 
tract may  be  dissolved  for  adultery,  and  the 
adulteress  not  only  loses  her  dower,  but  may 
be  deprived  of  all  support  out  of  the  estate  of 
her  husband,  and  is  forever  disabled  from 
marrying  a  second  time.  The  consequence, 
therefore,  of  the  act  is  punishment  and  loss  of 
property.  To  call  an  heir  apparent,  who  has 
lands  in  expectancy,  a  bastard,  is  actionable, 
though  it  be  not  alleged  that  he  lost  his 
estate,  or  suffered  any  other  special  damage. 
(1  Rol.,  37  ;  2  Rol.,  249.)  So,  if  a  woman  has  a 
copyhold  dum  sola  et  casta  fuerit,  an  action 
will  lie  for  calling  her  a  whore.  (1  Lev.,  134  ; 
1  Sid.,  214.)  The  present  case  is  clearly  with- 
in the  reason  of  these  decisions  ;  and  consid- 
ering the  very  injurious  nature  of  the  words, 
and  the  evil  consequences  of  them  to  the 
plaintiffs,  the  court  will  feel  disposed  to  sus- 
tain the  action. 

Mr.  Foot,  in  reply,  said  that  he  did  not  deny 
the  evil  nature  and  injurious  consequences  of 
the  words  spoken ;  but  he  insisted  that  until 
the  Legislature  had  declared  adultery  to  be  a 
crime,  and  had  inflicted  a  punishment  on  the 
117*]  *party,  the  words  could  not,  according 
to  the  English  decisions,  be  considered  as  ac- 
tionable. Marriage  is  regarded  only  as  a  civil 
contract ;  and  in  England  adultery  was  attend- 
ed with  the  loss  of  dower  and  maintenance,  as 
well  as  in  this  State.  The  law  of  that  country 
on  this  subject,  as  established  by  their  courts, 
was,  therefore,  in  force  in  this  State. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  motion  in  arrest  of  judgment.  The 
suit  was  for  charging  the  plaintiff's  wife  with 
adultery  ;  but  no  special  damages  were  laid, 
and  the  question  is,  whether  words  to  that  ef- 
fect be  of  themselves  objectionable. 

It  is  very  clear  that  they  are  not  action- 
able by  the  English  law.  All  the  cases  of  ac- 
tion for  that  species  of  defamation  arise  either 
upon  the  custom  of  the  city  of  London,  where 
lewdness  in  a  woman  exposes  her  to  corporal 
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punishment,  or  by  reason  of  special  damage* 
specifically  laid.  During  the  time  of  the  En- 
glish Commonwealth,  when  fornification  and 
adultery  were  made  crimes  cognizable  by  the 
civil  magistrate,  it  was,  indeed,  held  (Hard.. 
107)  that  calling  a  woman  a  whore  was  action- 
able ;  but  after  the  restoration,  the  new  ordi- 
nances were  abrogated,  and  the  former  deris- 
ions revived.  (4  Co.,  16  ;  1  Roll.  Abr.,  34,  pi. 
45  ;  Sty.,  352  ;  1  Roll.  Abr.,  36,  pi.  40  ;  1  Lev., 
134;  Comb.,  391  ;  2  Ld.  Raym.,  1004.)  The 
only  point  before  us,  then,  is,  whether  our 
statute  relative  to  divorces  has,  in  respect  to 
this  action,  made  any  new  rule  of  law  applica- 
ble. If  it  has  not,  we  can  only  say,  with  Lord 
Holt  (5  Mod.,  104  ;  Comb.,  392),  that  "  such 
words  are  a  great  scandal,  and  for  which,  if 
we  could,  we  would  encourage  an  action,  but 
the  law  has  ordained  otherwise." 

An  adulteress  is  liable  to  be  prosecuted  in 
chancery  by  her  husband,  and  upon  proof  of 
the  fact  of  adultery,  the  Chancellor  is  directed 
to  dissolve  the  marriage,  and  make  such  al- 
lowance to  the  wife  as  he  shall  deem  proper ;. 
and  the  party  convicted  of  adultery  is  prohib- 
ited to  remarry,  and  every  such  remarriage  is 
declared  void."  (Laws  of  New  York,  Vol.  I., 
p.  93.) 

*This  is  the  only  notice  that  our  law  [*  1 1 8 
takes  of  the  sin  of  adultery. 

In  England  adultery  is  a  cause  of  divorce 
only,  e  memo,  et  ihoro.  By  this  qualified  di- 
vorce, the  wife  does  not  lose  her  dower,  but 
neither  party  can  remarry  ;  and  the  wife,  al- 
though entitled  in  the  spiritual  court  to  ali- 
mony, is  not  entitled  to  administration  on  her 
husband's  estate,  nor  will  chancery  decree  her 
a  distributive  share.  (Prec.  in  Chan.,  Ill  ;  3 
Salk.,  138;  Bacon,  tit.  Dower,  ch.  1.) 

The  only  essential  difference,  then,  between 
the  punishment  of  adultery  in  England  and  in 
this  State  is,  that  here  it  is  punished  by  an  ab- 
solute divorce,  and  consequently  on  the  part 
of  the  wife,  with  the  loss  of  her  dower.  But 
the  loss  of  dower  ought,  in  my  opinion,  to  be 
specially  stated  in  the  declaration  ;  for  it  does 
not  necessarily  follow  that  the  husband  was 
seized  of  any  estate  whereof  the  wife  could  be 
endowed.  Whether  this  special  averment  of 
loss  would  be  sufficient,  it  is  unnecessary  to 
say  ;  but,  certainly,  we  cannot  otherwise  take 
notice  of  this  particular  damage.  In  the  case 
of  Humphries  v.  Straff  eld  (1  Roll.  Abr.,  89.  pi. 
5),  it  was  held  that  to  call  the  plaintiff  a  1ms- 
tard  was  actionable,  because  of  the  temporal 
damage  ;  but  there  was  an  averment  that  the 
plaintiff  was  heir  apparent,  and  that  his  father 
was  seized  of  lands,  and  by  reason  of  the 
words  intended  to  disinherit  him.  Though 
there  is  some  confusion  in  the  cases  and  dicta 
on  this  point,  the  better  opinion  undoubtedly 
is,  that  to  call  the  son  and  heir  apparent  a 
bastard  is  not  actionable  without  assigning 
special  damages.  (Nelson  v.  Staff,  Cro.  Jac., 
422  ;  1  Vin.,  396,  pi.  18  ;  2  Vent.,  26,  28.)  In 
the  case  of  Handle  v.  Beal(\  Roll.  Abr.,  84, 
pi.  45),  it  was  held  that  the  averment  of  the 
danger  of  a  divorce  was  not  any  temporal 
loss.  The  temporal  damage  arising  from  the 
loss  of  the  right  of  dower  is  too  remote  and 
contingent,  unless  it  appear  affirmatively  that 
the  husband  was  seized  of  an  estate  of  inheri- 
tance. It  is  not  enough  for  a  single  woman 
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to  aver  generally  a  loss  of  marriage  ;  but  she 
must  state  some  particular  marriage  which  she 
has  lost  by  means  of  the  slander.  (Hunt  v. 
119*1  Jones,  pro.  Jac.,  499.)  As  to  *the 
other  inconveniences  resulting  from  the  con- 
viction of  adultery,  they  seem  to  be  as  great 
in  England  as  with  us  ;  yet  the  charge  is  not 
of  itself  actionable.  I  have  not  thought  it  nec- 
essary to  consider  the  act  (Laws  of  N.  Y. ,  Vol. 
I.,  p.  123)  which  adjudges  common  prosti- 
tutes to  imprisonment,  as  disorderly  persons, 
because  the  words  used  in  the  present  case  did 
not  go  to  charge  the  plaintiff's  wife  with  that 
offense.  The  judgment  must,  therefore,  be 
arrested. 

Judgment  arrested. 

Cited  in— 22  Barb.,  397 ;  2  Duer,  643. 


EMBREE,  Widow,  t>.  ELLIS. 

Dower —  Possession  —  Evidence  of  Seisin  — Ac- 
knoickdgments  of  Defendant — Damages. 

M.,  having:  been  in  possession  of  land  for  ten 
years,  conveyed  it  in  fee  to  E.,  who  continued  in 
possession  twelve  years,  when  the  land  was  sold 
under  a  fieri  facias  against  the  property  of  E.,  and 
purchased  by  M.  In  an  action  of  dower  brought 
by  the  wife  of  E.,  this  was  held  prima.  facie  evidence 
of  seisin  in  the  husband  so  as  to  entitle  the  wife  to 
dower.  Where  the  defendant  acknowledged  that 
he  got  his  title  from  one  who  claimed  to  hold  as  a 
devisee  under  the  will  of  the  grantor  to  E.,  this  was 
held  to  be  a  recognition  of  the  title  under  which 
the  demandant's  husband  claimed.  The  demandant 
in  dower  is  not  entitled  to  damages  unless  the  hus- 
band died  seized. 

Citations— Co.  \,itt.,  32  b ;  Dyer,  284, 

THIS  was  an  action  to  recover  dower  in 
lands  in  the  County  of  Westchester.  The 
cause  was  tried  before  Mr.  Justice  Livingston, 
at  the  circuit  in  Westchester,  the  23d  May, 
1805.  The  demandant's  count  was  in  the 
usual  form.  The  defendant  pleaded  that  the 
husband  of  the  demandant  was  never  seized  of 
such  an  estate,  as  he  could  endow  the  demand- 
ant of,  on  the  day  of  their  marriage,  nor  at  any 
time  since.  To  this  plea,  there  was  a  replica- 
tion of  seisin  in  the  husband,  &c. 

From  the  evidence  produced  at  the  trial,  on 
the  part  of  the  demandant,  the  following  facts 
appeared.  One  Gerardus  Wiltsie  possessed 
the  premises  about  fifty  years  ago.  He  entered 
under  Lewis  Morris,  and  held  possession  by 
lease  until  his  death,  in  1762.  A  short  time 


after,  the  widow  of  Wiltsie  delivered  up  the 
lease  to  Lewis  Morris,  the  younger  ;  but  she 
continued  in  possession,  ana  paid  rent  to  him 
until  1774,  when  he  conveyed  the  premises  in 
question  to  Samuel  Embree,  the  husband  of 
the  demandant.  The  deed  was  dated  the  1st 
day  of  October,  1774,  and  purported  to  be  a 
conveyance  in  fee,  and  contained  the  usual 
covenants.  Embree  entered  upon  the  prem- 
ises, and  continued  in  possession  until  1784, 
when  he  went  to  Nova  Scotia,  and  left  his  wife 
and  family  in  possession.  A  judgment  was 
obtained  in  the  Supreme  Court,  in  1786,  by 
Lewis  Morris,  the  younger,  against  Samuel 
Embree.  on  which  &  fieri  facias  issued,  and  the 
premises  in  question  were  *sold  by  the  [*  1 2O 
sheriff,  and  Morris  became  the  purchaser 
under  the  sheriff,  who  conveyed  the  premises 
to  him,  by  deed,  dated  the  llth  December, 
1786.  Under  this  deed,  Lewis  Morris,  the 
younger,  became  again  possessed  of  the  prem- 
ises, and  so  continued  until  his  decease.  After 
his  death,  his  son,  William  Morris,  entered 
and  continued  in  possession  for  several  years  ; 
and  after  him,  Gouverneur  Morris  entered, 
and  has  continued  in  possession  to  this  day. 
Ellis,  the  defendant,  is  his  tenent.  Lewis 
Morris,  the  younger,  ,by  his  last  will  and  tes- 
tament, devised  part  of  his  estate  to  his  son 
Lewis,  and  the  residue  to  his  other  sons, 
equally  ;  and  it  was  contended  by  the  de- 
mandant's counsel  that  William  Morris  entered 
under  that  will.  The  demandant  further  proved 
that  Gouverneur  Morris  acknowledged  that  he 
had  got  the  premises  from  William  Morris, 
having  given  him  in  exchange  a  farm  in  New 
Jersey.  The  death  of  the  husband  of  the  de- 
mandant, and  the  annual  value  of  the  prem- 
ises, to  $200,  were  also  proved. 

On  the  part  of  the  defendant,  it  was  proved 
that  the  premises  in  question  were  always 
reputed,  and  taken  to  be,  within  the  manor 
of  Morrisania.  That  Lewis  Morris,  the  elder, 
died  possessed  of  the  manor,  and  of  the  prem- 
ises, as  part  of  it.  By  his  last  will,  dated  in 
November,  1760,  he  devised  a  part  of  the 
manor,  including  the  premises  in  question,  to 
his  wife,  for  life,  and  the  remainder  to  his 
son,  Staats  L.  Morris,  in  fee.  provided  he  out- 
lived his  mother,  and  paid  the  executors  £700. 
The  widow  died  in  1788,  and  Staats  L.  Morris 
survived  her,  and  paid  the  £700  to  the  execu- 
tors. In  1785  Staats  L.  Morris  came  to  this 
State  from  England,  where  he  resided,  and 
took  possession  of  the  manor  house  at  Morris- 


NOTE.— Dower — Seisin  of  husband — Evidence — 
Possession — Damages. 

Possession  by  the  husband  during  coverture 
under  claim  of  ownership,  establishes  prima  facie 
the  right  of  the  wife  to  dower  as  against  one  whose 
possession  commenced  after  the  nusband's.  Car- 
penter v.  Weeks,  2  Hill,  349 ;  Knight  v.  Mains,  12 
Me.,  41 ;  Mann  v.  Edson,  39  Me.,  25 ;  Moore  v-  Esty,  5 
N.  H.,  479 ;  Griggs  v.  Smith,  7  Halst.  (N.  J.  L.),  22 ; 
Torrence  v.  Carbry,  27  Miss.,  679.  See  Gentry  v. 
Woodson,  10  Mo.,  224. 

"  If  it  appeai-s  that  the  tenant  holds  by  deed  from 
the  husband,  or  from  his  son  as  heir,  or  by  levy  of  a 
fl.  fa.  against  the  husband  who  held  a  deed  in  fee  of 
the  premises,  it  will  be  sufficient  evidence,  if  uncon- 
trolled, to  establish  his  wife's  claim  for  dower."  1 
Washb.  Real  Prop.,  *190,  citing  Hitchcock  v.  Har- 
rington, 6  Johns.,  290 ;  Dolf  v.  Bassett,  15  Johns., 
21;  Hyat  v.  Ackerson,  2  Green,  564;  Kimball  v. 
Kimball,  2  Greenl.,  226 ;  Norwood  v.  Marow,  4  Dev. 
&  Bat.,  412  ;  Randolph  v.  Dass,  3  How.  (Miss.), 
205  ;  Collins  v.  Torry,  7  Johns.,  278 ;  Bordley  v.  Clay- 
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ton,  5    Harring.,  154 ;    Douglass  v.    Dickinson,  11 
Rich.  (Law),  417. 

To  establish  prima  facie  seisin  in  fee  of  the  hus- 
band In  the  lands  from  which  dower  is  claimed,  it  is 
sufficient  to  show  his  actual  possession,  claiming  as 
owner.  Sparrow  v.  Kingman,  1  N.  Y.,  245.  In  the 
last  case  the  question  of  estoppel  is  considered,  and 
the  doctrine  which  had  been  laid  down  in  the  older 
cases  overruled.  "  The  grantee  in  fee  of  the  hus- 
band is  not  concluded  from  affirmatively  controver- 
ting the  seisin  of  the  latter  "  (p.  255,  per  Wright,  J.) 
This  seems  to  be  the  general  doctrine  now.  See 
Finn  v.  Sleight,  8  Barb.,  401 ;  Owen  v.  Robbins,  19 
111.,  545;  Gulley  v.  Ray,  18  B.  Mon.  (Ky.),  114;  Crit- 
tenden  v.  Woodruff,  6  Eng.  (Ark.),  82;  Gaunt  v. 
Wamman,3  Bing.  N.  C.,  69.  See,  however,  Thomp- 
son v.  Boyd,  22  N.  J.  L.,  543.  Wedge  v.  Moore,  6 

,  Gush.,  8. 

;     As  to  damages,  the  date  from  which  the  widow 

|  can  recover,  varies  greatly  in  different  States,  being 
largely  controlled  by  statute.    See  1  Washb.  Real 

1  Prop.,  *231,  et  seq. 
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:tnia.  In  1787,  he  executed  a  deed  to  Gouv- 
•  rticiir  Morris  of  the  lands  so  devised  to  him  ; 
but  it  appearing  that  Lewis  Morris,  the  j 
younger,  was  in  possession  at  the  time  the 
ileed  was  executed,  the  counsel  for  the  de- 
mandant objected  to  the  reading  of  this  deed 
t>  i-vidcnce,  and  the  same  was  overruled  by 
tin-  jiid-c. 

121*1  *The  judge  charged  the  jury,  that 
the  acknowledgment  of  Gouverneur  Morris 
that  he  got  the  place  of  William  Morris,  was 
conclusive  against  the  defendant  ;  that,  though 
no  possession  could  operate  against  Staats  L. 
Morris,  the  remainderman,  until  the  expira- 
tion of  the  particular  estate  of  the  widow  ; 
yet,  after  so  long  a  possession,  the  iury  ought 
to  presume  a  grant  to  Lewis  Morris,  the 
younger  ;  that  if  the  jury  should  be  of  opinion 
that  the  seisin  of  the  husband  of  the  demandant 
was  fully  proved,  that  she  was  then  entitled  to 
one  third  of  the  annual  value  of  the  premises, 
from  the  commencement  of  the  suit.  The 
jury  found  a  verdict  for  the  demandant,  for 
$52  damages. 

A.  motion  was  now  made,  on  the  part  of  the 
defendant,  to  set  aside  the  verdict,  and  for  a 
new  trial. 

Mr.  D.  B.Ogden,  for  the  defendant.  1.  Has 
the  defendant  proved  such  a  seisin  in  her  hus- 
band as  would  entitle  her  to  dower  ?  To  entitle 
a  wife  to  dower  in  the  lands  of  her  husband, 
it  is  essential  that  the  husband  should  have 
been  seized  of  an  estate  of  inheritance  in  such 
lands.  (2  Bl.  Com.,  129.)  A  mere  posses- 
sion of  the  husband  is  not  sufficient,  unless  it 
be  such  as  to  amount  to  an  estate  of  inherit- 
ance. Embree  never  had  a  legal  estate  of  in- 
heritance in  the  premises,  and  had  the  devisees 
of  Lewis  Morris,  the  elder,  brought  an  eject- 
ment against  him,  they  would  have  recovered 
the  possession.  If  Staats  L.  Morris  could  have 
recovered  the  property,  as  being  seized  in  fee, 
then  Embree  had  no  right ;  for  two  persons 
cannot  be  seized  in  fee"  of  the  same  premises  at 
the  same  time.  But  it  may  be  said  that  Em- 
bree had  acquired  a  sufficient  title  by  possession. 
The  statute  of  limitations  gives  no  right  or  free- 
hold of  inheritance  to  the  person  who  has  been 
in  possession  of  the  lands  for  twenty-five 
years  ;  it  merely  deprives  the  owner,  who  has 
been  so  long  out  of  the  possession,  of  his  action 
to  recover  it.  But  Embree  was  not  in  such 
continued  possession  for  more  than  twenty- 
three  years  ;  for  the  statute  of  limitations  could 
not  begin  to  run  against  Staats  L.  Morris,  the 
remainderman,  until  the  particular  estate 
ceased  by  the  death  of  the  widow,  which  hap- 
122*]  pened  *in  1785.  No  right,  therefore, 
was  acquired  by  Embree,  by  the  operation  of 
the  statute. 

The  jury  were  charged  to  presume  a  grant 
to  Lewis  Morris,  the  younger.  Grants  are 
presumed  in  favor  of  the  person  in  possession; 
but  here  the  presumption  is  urged  for  the  pur- 
pose of  turning  a  party  out  of  his  possession. 
Again,  a  presumption  is  to  be  relied  on  only 
until  the  contrary  be  proved;  and  the  evidence 
offered  in  the  present  case  is  sufficient  to  re- 
pel every  presumption  of  a  grant.  But  from 
whom  is  the  grant  to  be  presumed  ?  From 
Lewis  Morris,  the  elder  ?  It  is  proved  that 
he  was  dead,  and  that  he  died  seized  of  the 
premises  in  question.  From  Sarah,  the  widow? 
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But  she  had  only  an  estate  for  life.  Staats  L. 
Morris,  the  remainderman  in  fee,  was  the  only 
person  capable  of  making  such  a  grant (6  Mod., 
241) ;  and  it  is  not  presumable  that  he  had 
executed  a  grant  since  he  conveyed  the  prem- 
ises, in  1787,  to  Gouverneur  Morris.  Indeed, 
no  valid  deed  could  have  been  made  by  him, 
since  he  was  not  in  the  actual  possession. 
Lewis  Morris,  the  younger,  having  conveyed 
the  property  wrongfully,  though  he  afterwards 
acquired  it  under  the  sheriff's  sale,  he  cannot 
now  avail  himself  of  the  possession  of  his 
grantee  under  that  deed  to  support  his  own 
title. 

2.  There  is  no  evidence  that    Gouverneur 
Morris  derived  his  title  under  the  will  of  Lewis 
Morris,    the  younger.     His  acknowledgment 
that  he  got  the  premises  from  William  Morris 
does  not  prove  that   fact;  nor  is  there  evi- 
dence how,  or  under  whom,  William  Morris 
held. 

3.  The  judge  was  incorrect  in  directing  the 
jury  to  find  damages.     At  common  law,  the 
wife  was  not  entitled  to  damages ;  they  were 
given  to  her  by  the  statute  of  Merton,  "in  case 
only  of  the  husband's  dying  seized.     (1  Lev., 
83.)    Here  Embree  did  not  die  seized  of  the 
premises. 

Messrs.  Benson  and  Sampson,  contra.  It  is 
true  that  there  must  be  an  estate  of  inheritance 
in  the  husband  ;  that  is,  such  an  estate  as,  on 
the  death  of  the  tenant,  will  descend  to  his 
heirs.  Here,  on  the  death  of  the  tenant,  Em- 
bree, his  heirs  would  have  held  the  premises. 
It  is  not  necessary  that  the  *husband  [*123 
should  be  seized  of  an  estate  of  inheritance  in 
fee-simple.  The  seisin,  that  is/a  holding  as  of 
right  against  all  the  world,  was  in  Embree. 
Though  he  went  away  in  1784,  yet  the  seisin  or 
possession  continued  in  him  as  he  left  his  wife 
and  family  in  the  occupation  of  the  premises. 
The  statute  of  limitations  in  regard  to  real 
estates  has  all  the  effect  of  conferring  a  title  on 
the  tenant,  since  it  devests  the  owner  who  has 
remained  out  of  the  possession.  The  distinc- 
tion between  the  giving  a  right  and  the  taking 
away  a  remedy,  applies  only  to  personal 
property.  Nothing  passed  by  the  deed  from 
Staats  L.  Morris  to  Gouverneur  Morjis,  for 
the  grantor  was  out  of  possession,  and  there  was 
a  tenant  holding  adversely  to  him.  Gouver- 
neur Morris,  having  acquired  his  title  by  an 
exchange  with  William  Morris,  which  operates 
as  a  warranty,  he  is  estopped  by  his  own  act 
from  setting  up  any  title  adverse  to  that  of 
Embree,  under  whom  he  must  be  considered  as 
holding,  since  William  Morris  claimed  to  hold 
under  the  will  of  Lewis  Morris,  the  younger, 
who  had  conveyed  the  premises  to  the  demand- 
ant's husband.  By  this  acknowledgment, 
therefore,  that  he  got  the  land  from  William 
Morris,  he  clearly  admits  the  title  as  derived 
by  him  from  the  husband  of  the  demandant. 

Mr.  Ogden,  in  reply.  The  principle  that  the 
statute  of  limitations  merely  suspends  a  right, 
and  does  not  transfer  it  to  another,  applies  to 
real  as  well  as  personal  estate.  For,  after  an 
adverse  possession  of  twenty-five  years,  a  bare 
acknowledgment  of  the  title  of  the  real  owner 
will  prevent  the  operation  of  the  statute,  which 
would  not  be  the  case,  if  the  continued 
possession  for  that  period  gave  a  complete 
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THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  principal 'question  in  this  case  is  whether 
a  sufficient  seisin  in  the  demandant's  husband 
lias  been  shown  to  entitle  her  to  dower.  Lewis 
Morris,  the  son,  had  been  possessed  of  the 
premises  in  question,  by  receiving  the  rents 
and  profits  thereof  for  ten  years  ;  he  then  con- 
veyed them  in  fee  to  the  demandant's  husband, 
who  continued  in  possession  for  ten  or  twelve 
years  until  they  were  sold  under  an  execution 
124*]  *against  him,  and  purchased  by  Lewis  j 
Morris,  the  son.  These  facts  were  clearly 
sufficient,  prima  facie,  to  entitle  the  demand- 1 
ant  to  a  recovery.  Nothing, we  think, was  shown 
on  the  part  of  the  defendant  to  defeat  her  right. 
The  circumstances  submitted  to  the  jury,  from 
which  they  might  presume  a  deed  from  Lewis 
Morris,  the  father,  to  Lewis  Morris,  the  son, 
were  strong  ;  yet  if  the  merits  of  the  demand- } 
ant's  claim  rested  alone  on  this,  I  should  enter- ' 
tain  some  doubts.  But  the  acknowledgment 
of  Gouverneur  Morris  amounted  to  a  full  rec- 
ognition by  him  of  the  title  under  which  the 
demandant  claims.  William  Morris,  from 
whom  he  acknowledges  he  got  the  place  in  ex-  j 
change  for  one  in  New  Jersey,  claimed  to  hold  j 
it  as  devisee  under  the  will  of  Lewis  Morris, 
the  son,  who  was  the  grantor  in  the  deed  to  the 
demandant's  husband.  We  think,  therefore, 
that  the  demandant  is  entitled  to  her  dower, 
but  not  to  damages.  In  this  respect,  the 
direction  of  the  judge  and  the  verdict  of  the 
jury  were  incorrect.  At  common  law  no  dam- 
ages were  recoverable  in  dower.  They  are 
given  by  statute,  and  the  statute  extends  only 
to  cases  where  the  husband  dies  seized.  (Co. 
'Litt.,  32,  b.  ;  Dyer,  284,  and  cases  there  cited.) 

The  opinion  of  the  court,  therefore,  is,  that 
the  demandant  is  entitle  to  judgment,  on  her 
remitting  the  damages  found  by  the  jury  ; 
otherwise  a  new  trial  must  be  awarded. 

Judgment  for  the  demandant. 

Cited  in— 15  Johns.,  23 ;  5  Cow.,  301;  12  Wend.,  67; 
17  Wend.,  165;  1  N.  Y.,  245 ;  2  Abb.  App.  Dec.,  53;  4 
Barb.,  185. 


TALCOTT 

•D. 

THE  COMMERCIAL  INSURANCE  COM- 
PANY OF  NEW  YORK. 

Marine    Insurance — Sudden   Leak — Seaworthi- 
ness. 

Where  a  vessel  sailed  with  a  fair  wind  and  moder- 
ate weather,  and  in  the  evening  of  the  same  day 
suddenly  sprung  a  leak,  in  consequence  of  which  she 
foundered,  without  any  apparent  cause  or  extraor- 
dinary accident  to  which  the  leak  could  be  ascribed, 
in  an  action  on  a  policy  of  insurance,  it  was  held 
that  the  loss  was  to  be  presumed  to  have  arisen  from 

NOTE. — Marine  Insurance  —  Seaworthiness  —Pre- 
sumption. 

Where  a  vessel  springs  a  leak  soon  after  leaving  ! 
port  without  any  apparent  cause,  a  presumption  of  j 
unseaworthiness  arises,  which,  however,  may  be  re- 
butted.   Walsh  v.  Washington  Marine  Ins.  Co.,  32 
N.  Y.  427;  Parker  v.  Union  Ins.  Co.,  15  La.  Ann., 
688;  Miller  v.  S.  C.  Ins.  Co.,  2  McCord,  336.    See, 
also,  Paddock  v.  Franklin,  11  Pick.,  227 ;  Swift  v. 
Union  Ins.  Co.,  122  Mass.,  576. 

As  to  seaworthiness  in  general,  see  Silva  v.  Low,  1 
Johns.,  Cas.,  184;  Patrick  v.  Hallett,  3  Johns.,  Cas., 
7(5;  1  Johns.,  241;  Barnewall  v.  Church,  1  Cai.,  127, 
notes. 
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her  not  being  seaworthy  at  the  time  she  sailed,  and 
that  the  insured  were  not  entitled  to  recover. 
Citations— 1  Johns.,  241 ;  2  Marsh.,  365,  309. 

THIS  was  an  action  on  a  policy  of  insurance, 
on  the  cargo  of  the  brig  Hunter,  on  a  voy- 
age at  and  from  Middletown  in  Connecticut  to 
Martinique,  and  at  and  from  thence  to  New 
York,  with  liberty  to  touch  at  two  other  ports 
in  the  West  Indies,  against  sea  risks  only — 
cargo  out  and  proceeds  home  valued  at  $1,600. 

*The  cause  was  tried  at  the  sittings  [*125 
in  New  York,  on  the  5th'  June,  1806,  before 
Mr.  Justice  Thompson  ;  and  the  only  question 
was  as  to  the  seaworthiness  of  the  vessel. 

The  Hunter  sailed  from  New  Haven,  in  the 
State  of  Connecticut,  in  the  month  of  Novem- 
ber, 1804,  and  on  the  16th  November,  arrived 
at  Haddam,  in  Connecticut  River,  about  seven 
miles  below  Middletown,  where  a  cargo,  con- 
sisting of  staves,  hoops  and  shocks  was  taken 
on  board  for  Martinique.  The  cargo  belonged 
to  a  Mr.  Gilbert,  and  after  it  was  laden  on 
board,  the  vessel  was  cleared  out  at  Middle- 
town,  which  is  the  port  of  entry  for  Haddam. 
and  the  other  places  situate  on  Connecticut 
River.  On  the  first  day  of  December,  the 
Hunter  set  sail  from  Haddam,  and  passed  the 
bar  at  the  mouth  of  the  river  on  the  4th  Decem- 
ber, with  a  light  wind,  and  in  the  evening, 
being  off  New  London,  when  the  tide  proving 
unfavorable,  and  the  anchorage  ground  not 
good,  the  master  went  into  New  London  and 
anchored  for  the  night.  The  next  morning, 
the  5th  December,  the  Hunter  set  sail  with  a 
good  breeze  at  N.  W.  and  a  considerable  sea 
running,  and  continued  her  voyage  until  10 
o'clock  the  same  evening,  when  it  was  discov- 
ered that  she  had  sprung  a  leak  ;  the  pumps 
were  set  to  work,  and  all  hands  engaged  in 
freeing  her  from  water,  when,  after  an  hour, 
the  leak  so  much  increased  that  it  was  thought 
prudent  to  change  the  course  of  the  vessel,  and 
make  towards  the  hind.  They  accordingly 
stood  in  for  the  land,  and  continued  pumping 
until  1  o'clock  the  next  morning,  when  they 
found  the  leak  increasing,  and  five  feet  water 
in  the  hold,  and  about  an  hour  after  the  vessel 
filled  with  water  and  overset.  The  crew 
took  to  the  boat,  but  having  made  little  pro- 
gress, in  the  morning  they  returned  to  the 
wreck,  where  they  continued  until  the  after- 
noon of  the  next  day,  when  they  were  taken 
off  by  another  vessel,  and  carried  into  New- 
port. The  brig  was  between  8  and  9  years 
old,  and  the  master  had  sailed  in  her  eight 
voyages  before.  She  was  built  at  New  Haven, 
of  the  best  materials,  and  was  considered  a 
very  good  vessel.  Immediately  before  the 
commencement  of  the  voyage  insured,  she 
was  graved  and  caulked  at  New  Haven,  and 
underwent  all  the  repairs  that  were  thought 
requisite,  *and,  in  the  opinion  of  the  [*12G 
master,  was  tight,  staunch  and  strong,  and  in 
every  respect  well  fitted  for  the  voyage.  When 
the  vessel  sailed  from  New  London,  oh  the 
morning  of  the  5th  December,  "  the  wind  was 
from  the  northwest,  and  very  moderate,  and 
by  two  o'clock  in  the  afternoon  blew  a  breeze, 
and  continued  to  increase  until  the  leak  was 
discovered."  They  carried  topsails  and  other 
sails  without  reefs,  until  sunset,  when  they 
took  a  smgle  reef  in  the  mainsail  and  foretop- 
sail.  At  the  time  the  leak  was  discovered 
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there  was  a  pretty  heavy  sea,  as  the  wind  had 
been  blowing  to  the  southward.  The  master 
did  not  consider  l  he  wind  as  blowing  very  hard 
when  the  leak  was  discovered.  The  cause  of 
the  leak  could  not  be  discovered.  It  did  not 
appear  that  (he  veasel  had  struck  ground,  or 
met  with  any  accident  that  could  occasion  the 
l«':ik.  The  master  believed  her  fit  for  sea 
when  she  left  Connecticut  Hiver,  and  did  not 
know  whether  the  cause  of  the  leak  then  existed 
or  not  ;  and,  in  his  opinion,  the  leak  did  not 
proceed  from  any  want  of  soundness,  or  from 
rottenness  ;  it  might  have  been  occasioned  by 
the  starting  of  a  butt  or  forewooding ;  in 
which  case,  it  could  not  have  been  well  secured 
when  the  vessel  sailed,  and  there  was  not  wind 
enough  to  start  a  butt,  if  well  secured.  The 
mate,  in  his  deposition,  testified  that  bethought 
the  vessel  defective  when  she  sailed  on  her 
voyage  ;  but  on  his  cross-examination  assigned, 
as  a  reason  for  this  belief,  that  the  vessel  had 
sprung  a  leak  under  such  circumstances  ;  and 
had  she  been  new  at  the  time,  his  opinion 
would,  for  that  reason,  have  been  the  same. 

A  motion  was  now  made  to  set  aside  the 
verdict,  and  for  a  new  trial. 

Mr.  Golden,  for  the  defendants.  Admitting 
that  every  vessel  is  to  be  presumed  seaworthy 
until  the  contrary  appears,  this  presumption 
may  be  repelled,  either  by  positive  proof  or 
that  circumstantial  evidence  which  affords  the 
contrary  presumption  of  unseaworthiness,  In 
the  case  now  before  the  court,  the  vessel  left 
port  with  a  fair  wind,  under  full  sail,  and  with- 
out meeting  with  any  accident,  or  any  violence 
127*]  of  *winds  or  waves,  and  without  any 
visible  or  apparent  cause  whatever,  suddenly 
sprung  a  leak  and  foundered.  Here,  then,  is 
the  strongest  presumption  that  can  exist  in  any 
case,  that  the  vessel  was  not  seaworthy ;  and 
to  rebut  this  fair  presumption,  there  should  be 
clear  and  satisfactory  proof,  on  the  part  of  the 
assured,  that  she  was  seaworthy.  The  opinions 
of  the  master  and  mate  are  not  evidence  ;  but 
if  the  leak  arose  from  the  starting  of  a  butt,  it 
must  have  been  because  it  was  not  well  secured: 
if,  at  the  time  of  her  departure,  from  any  de- 
fect in  her  construction,  she  was  incapable  of 
performing  the  voyage,  there  is  a  breach  of 
the  implied  warranty  of  seaworthiness.  (Mar- 
shall, 368.) 

Messrs.  P.  W.  Raddiff  and  Riggs,  contra. 
By  the  decision  of  this  court,  in  the  case  of 
Patrick  v.  Hattett  &  Bowne  (Vol.  I.,  p.  241),  it 
was  thought  that  the  unfortunate  topic  of  sea- 
worthiness, which  had  given  rise  to  so  much 
uncertainty  and  litigation,  was  finally  put  at 
rest.  It  was  declared  in  that  case  that  the  sud- 
den springing  of  a  leak  was  a  peril  within  the 
policy,  and  was  not,  of  itself,  evidence  of  un- 
seaworthiness. The  defendants,  however,  rest 
solely  on  that  fact,  without  producing  any  evi- 
dence on  their  part  to  rebut  the  presumption 
of  seaworthiness,  afforded  by  the  evidence  of 
the  plaintiff.  All  the  evidence  shows  that  the 
vessel  was  tight,  staunch  and  strong  when  she 
sailed,  and  lully  competent  to  perform  the 
voyage.  The  accident  of  a  sudden*  leak  may 
happen  to  the  best  vessel  and  on  her  first  voy- 
age. After  all,  it  is  a  mere  question  of  fact 
for  the  jury  to  decide  from  all  the  circum- 
stances adduced  in  evidence  before  them.  (1 
Caines,  217,  Barnwell  v.  Church.)  If  this  case 
326 


be  compared  with  that  of  Patrick  v.  HaUett  & 
Bowne,  there  will  be  found  no  material  differ- 
ence, and  on  the  principle  of  that  decision  the 
pl.-iiiiiifT  must  be  entitled  to  judgment. 

Mr.  Golden,  in  reply.  The  opinion  of  Mr. 
Justice  Livingston,  in  the  case  of  Patrick  v. 
Hattett  &  Bowne,  in  which  the  majority  of  the 
court  concurred,  must  be  understood  in  refer- 
ence to  the  facts  of  that  case,  in  which  there 
was  a  *demurrer  to  evidence,  and  the  [*128 
court  were  bound  to  infer  everything  which 
the  jury  might  have  inferred  from  the  evidence 
before  them. 

SPENCEK,  J.,  delivered  the  opinion  of  the 
court : 

A  motion  has  been  made  in  this  case  for  a 
new  trial,  on  the  ground  that  it  is  a  verdict 
against  evidence.  The  only  question  pre- 
sented is,  whether  the  vessel  was  seaworthy  at 
the  time  of  the  insurance,  or,  in  other  words, 
whether  she  was  ' '  tight,  staunch  and  strong. " 

The  charge  of  the  judge  who  tried  the 
cause  is  not  .detailed ;  of  course  we  are  to 
presume  that  it  was  unexceptionable,  and  that 
he  submitted  the  broad  question  of  seawor- 
thiness to  the  jury  as  a  matter  of  fact 
for  them  to  decide.  The  question  now 
presented  is  not  free  from  difficulties,  not- 
withstanding the  case  of  Patrick  v.  Hattett  & 
Bowne,  on  which  the  plaintiff's  counsel  have 
relied  as  decisively  in  their  favor.  It  is  an  un- 
deniable proposition  that  in  every  insurance 
there  is  an  implied  warranty  on  the  part  of  the 
insured  that  the  vessel  is  not  only  free  from  de- 
fects, as  well  latent  as  others,  but  that  she  is 
competent  to  perform  the  voyage,  and  to  en- 
counter the  ordinary  perils  of  the  sea.  The 
insurer  is  only  liable  for  losses  arising  from  the 
extraordinary  and  unforeseen  perils  of  the 
voyage. 

There  are  three  leading  circumstances  in  the 
case  of  Patrick  v.  Hattett  &  Bmcne,  which  dis- 
tinguish that  case  from  this  :  The  first  is,  that 
there  a  demurrer  to  evidence  was  interposed, 
and  Mr.  Justice  Livingston,  in  giving  the 
opinion  of  the  majority  of  the  court,  lays 
stress  on  that  circumstance,  in  saying,  "  If 
there  was  any  evidence  from  which  a  jury 
might  have  prawn  the  conclusion  of  sea- 
worthiness, it  is  admitted  by  the  demur- 
rer." The  second  arises  from  the  differ- 
ence of  age  between  the  two  vessels.  The 
Peggy  was  but  two  years  old  when  she  was 
lost,  and  built  of  the  most  durable  materials, 
whilst  the  present  vessel  was  between  eight 
and  nine  years  old ;  and  certainly,  the  pre- 
sumption of  latent  defects  from  decay,  is 
much  stronger  in  this  case  than  in  the  other. 
The  third  essential  distinction  *arises  [*  1 29 
from  the  fact  that  the  Peggy  was  shown,  not 
only  to  be  tight,  strong  and  staunch,  when 
she  sailed  on  the  voyage,  but  to  have  been  ad- 
mitted to  be  so  on  the  record  by  the  assurers 
three  months  before  her  loss.  There  being 
such  a  material  difference  in  the  circumstances 
between  the  case  relied  on  and  this,  that  I  feel 
myself  at  liberty  to  inquire,  whether  the  loss 
of" this  vessel  did  not  proceed  from  latent  de- 
fects, and  not  from  any  extraordinary  and 
unforeseen  perils  of  the  sea.  It  has  been 
urged  by  the  plaintiff's  counsel,  that  every 
vessel  insured  is  prima  facie  to  be  deemed  sea- 
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worthy.  This  argument  has,  in  all  probability, 
had  great  influence  on  the  jury.  I  remember 
it  to  have  been  strongly  insisted  on,  upon  a 
former  trial  in  this  cause,  in  which  the  jury 
•could  not  agree,  and  were  discharged.  This 
presumption  is  founded  on  the  benignity  of 
the  law,  which  will  not  presume  a  party  to 
have  violated  his  implied  stipulation  ;  but 
when  a  state  of  facts  is  presented,  from  which 
-a  conclusion  is  to  be  deduced,  in  my  opinion, 
this  presumption  of  seaworthiness  deserves  no 
consideration.  "For  when,"  says  Marshall 
<2  Marshall,  365),  "the  ship  becomes  in- 
navigable, or  incapable  of  proceeding  on  the 
voyage  insured,  all  the  writers  agree  that  the 
presumption  shall  be,  that  this  proceeded  from 
tlic  age  and  rottenness  or  other  defect  of  the 
ship,  unless  it  be  made  to  appear  to  have  been 
•occasioned  by  sea  damage,  or  some  unforeseen 
accident." 

From  the  peculiar  circumstances  in  the  case 
of  Patrick  v.  Hattett  &  Boione,  I  think  the  pre- 
sumption mentioned  by  Marshall  was  counter- 
vailed ;  in  the  present  case  it  appears  1o  me 
not  to  be  repelled  ;  for,  though  the  jury  have 
found  this  vessel  seaworthy,  I  think  there  was 
no  legal  evidence  of  the  fact ;  and  the  conclu- 
sion, on  my  mind,  is  irresistible,  "that  she 
died  a  natural  death."  The  case  of  The  Amy 
•and  Idtitia  (2  Marshall,  369),  is  very  much  like 
the  present ;  that  vessel,  after  being  out  one 
•day,  without  any  bad  weather,  became  very 
leaky,  and  was  obliged  to  run  for  a  port ;  and 
it  was  admitted  on  all  sides  that  it  was  a  case 
of  unseaworthiness.  Lord  Mansfield  non- 
suited the  plaintiff,  and  it  was  acquiesced  in. 
1 3O*]  *In  the  present  case  there  is  no  ade- 
quate cause  shown  to  produce  the  injury  which 
led  to  the  loss,  arising  from  extraordinary  and 
unforeseen  perils  ;  there  is  not  a  fact  counter- 
acting the  presumption  of  the  innavigability 
of  the  vessel  from  internal  defects  properly  pro- 
duced by  the  pressure  of  the  cargo  and  the  ac- 
tion of  the  seas,  but  without  the  concurrence 
of  any  other  than  ordinary  accidents. 

Without  encroaching  on  any  rule  laid  down 
in  regard  to  new  trials,  it  seems  to  me  that  to 
grant  one  in  this  case  is  essential  to  the  due  ad- 
ministration of  justice,  and  to  the  mainte- 
nance of  a  most  salutary  principle  that  assurers 
take  upon  themselves  the  risk,  upon  a  pos- 
sibility of  gaining  the  premium,  when,  in  this 
•case,  from  the  vessel's  being  incapable  of  per- 
forming the  voyage,  there  was  no  possibility  of 
their  gaining  the  premium  :  the  consideration 
failing,  the  obligation  ceases. 

We  are  of  opinion,  that  there  ought  to  be  a 
new  trial  granted,  on  payment  of  costs. 

New  trial  granted. 
Cited  in-32  N.  Y.,  437 ;  6  Bosw.,  377 ;  3  Rob..  308. 


TALCOT 

v. 

THE  MARINE  INSURANCE  COMPANY 
OF  NEW  YORK. 

Marine  Insurance — Directions  to  Master — Con- 
cealment— Proof  of  Loss — Deviation. 

A  vessel  was  insured  from  New  Haven  to  Middle- 
town,  at  and  from  thence  to  Martinique,  and  back 
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to  New  York.  The  policy  contained  a  clause  that 
"  the  loss  was  to  be  paid  in  30  days  after  proof  there- 
of." The  vessel  cleared  out  for  St.  Lucie,  for  the 
purpose  of  avoiding  a  detention  by  cruisers,  and 
the  master  was  instructed  by  the  owner  to  keep 
well  to  the  eastward,  and  to  endeavor  to  make  a 
particular  port  in  Martinique,  and  if  he  should  meet 
with  a  cruiser  who  might  compel  him  to  abandon 
Martinquc,  then  to  go  to  St.  Lucie,  and  take  the 
first  opportunity  to  get  to  Martinique.  The  vessel 
sprang1  a  leak  and  foundered  the  day  after  she  left 
Connecticut  River.  In  an  action  on  the  policy,  it 
wus  held  that  the  exhibiting  of  the  protest  of  the 
master  stating  the  loss,  was  a  sufficient  proof  and  a 
compliance  with  the  clause  In  the  policy,  and  that 
preliminary  proof  of  interest  was  not  necessary ; 
that  the  concealment  of  the  instructions  to  tne 
master  was  not  material,  and  that  the  clearance  for 
St.  Lucie  did  not  make  a  different  voyage,  it  being 
proved  that  the  vessel  sailed  on  the  voyage  insured  ; 
and  though  the  master  stated  in  his  protest  that  he 
sailed  for  St.  Lucie,  he  afterwards  explained  it  to 
have  been  so  expressed  from  a  notion  that  his  pro- 
test must  conform  to  the  clearance. 

Citations-3. Johns.  Cas.,  178;  3  Esp.,  242:  7  T.  R., 
162 :  2  Johns.,  124. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  brig  Hunter,  on  a  voyage  "at  and 
from  New  Haven  to  Middletown  ;  at  and  from 
thence  to  Martinique  :  and  at  and  from  thence 
to  New  York. "  The  vessel  was  valued  at  the 
sum  insured.  The  policy  contained  a  printed 
clause,  that  "in  case  of  loss,  the  insured  were 
to  abate  two  per  cent,  and  the  loss  to  be  paid 
thirty  days  after  proof  thereof."  The  destina- 
tion contained  three  counts  on  the  policy.  In 
the  first  count  the  interest  was  averred  to  be 
in  *the  plaintiff.  The  second  count  [*131 
averred  it  to  be  in  the  plaintiff  and  one 
Ebenezer  Gilbert,  and  the  third  count  stated  it 
to  be  in  Atwater  and  Daggett.  There  were 
counts,  also,  for  money  paid,  laid  out  and  ex- 
pended, money  lent,  and  money  had  and  re- 
ceived, to  the  use  of  the  plaintiff.  Plea,  non 
assumpxit.  The  cause  was  tried  at  the  New 
York  sittings,  the  16th  June,  1806,  before  Mr. 
Justice  Thompson. 

The  facts  proved  at  the  trial  of  this  cause,  as 
to  the  commencement  and  prosecution  of  this 
voyage,  and  the  subsequent  loss,  were  sub- 
stantially the  same  as  stated  in  the  preceding 
case  of  Talcot  v.  The  Commercial  Insurance 
Company,  which  was  on  a  policy  on  the  cargo 
laden  on  board  of  the  same  vessel.  It  ap- 
peared, further,  in  the  present  case,  that  the 
Hunter  was  owned  by  two  persons  at  New 
Haven,  of  the  name  of  Atwater  and  Daggett, 
who  chartered  her  to  Gilbert,  for  the  voyage. 
The  charter-party  on  the  part  of  Gilbert,  was 
guarantied  by  the  plaintiff,  and  signed  by  him. 
The  Hunter  was  cleared  out  for  St.  Lucie, 
though,  in  fact,  destined  for  Martinique  ;  and 
the  master,  in  his  protests,  stated  the  declara- 
tion to  be  for  St.  Lucie.  The  reason  he  as- 
signed, in  the  testimony,  for  clearing  out  for 
St.  Lucie,  was  in  order  to  avoid  his  being  stop- 
ped and  detained  by  cruisers,  in  case  it  was 
known  she  was  bound  for  Martinique ;  but 
that  her  real  destination  was  for  Martinique, 
and  the  crew  were  shipped  for  that  place.  He 
stated  the  destination  in  his  protest  to  be  for 
St.  Lucie,  because  it  was  thought  neccessary 
that  it  should  correspond  with  the  clearance. 
The  crew  consisted  of  the  master,  mate,  five 
seamen  and  a  boy.  The  mate  and  one  of 
the  seamen  confirmed  the  evidence  of  the  mas- 
ter as  to  the  real  destination  of  the  vessel,  and 
the  reason  for  clearing  out  for  St.  Lucie. 
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Gilbert  gave  a  letter  of  instructions  to  the 
master,  which  the  latter  considered  himself  as 
bound  to  obey.  He  was  directed  to  keep  to  the 
eastward,  on  the  passage  out,  and  on  his  arrival 
in  the  latitude  of  Martinique,  to  run  down  to 
132*]  *the  S.  E.  point  of  the  island,  and  en- 
deavor to  make  the  island  in  the  afternoon,  in 
order,  if  possible,  to  stand  in  during  the  night 
time,  for  the  point,  in  order  to  avoid  cruisers. 
Alter  doubling  the  S.  E.  point  of  the  island, 
at  three  miles  distance,  he  was  to  proceed  till 
he  arrived  off  the  harbor  of  Sac  Marien,  where 
he  was  to  anchor  and  take  a  pilot.  If  the  mas- . 
ter  met  with  any  cruiser  who  might  compel 
him  to  abandon  Martinique,  after  every  exer- 
tion to  get  there,  he  was  instructed  to  proceed 
to  St.  Lucie  to  write  from  thence  to  St.  Ann's, 
and,  after  waiting  a  reasonable  time,  without 
an  answer,  to  clear  out  for  Tobago,  and  in 
beating  up  for  that  island  to  put  into  St.  Ann's, 
in  the  night  time,  &c. 

On  the  15th  December,  1804,  the  plaintiff 
wrote  a  letter  of  abandonment  to  the  defend- 
ants, stating  that  the  vessel  had  foundered  at 
sea.  This  letter,  with  the  protest  of  the  mas- 
ter and  mate,  was  delivered  to  the  secretary  of 
the  defendants,  at  their  office,  the  same  day  on 
which  it  was  written,  and  thirty  days  before 
the  commencement  of  the  suit.  On  producing 
this  preliminary  proof,  at  the  trial,  the  de- 
fendants' counsel  moved  for  a  nonsuit.  It  was 
admitted  that  formerly  the  policies  of  insur- 
ance contained  the  clause  that  the  loss  was  to 
be  paid  in  thirty  days  after  proof  of  interest 
and  loss ;  and  it  was  contended  that,  though 
in  some  later  policies,  and  in  the  present  one, 
the  word  "interest"  was  omitted,  still  prelimi- 
nary proof  of  interest  as  well  as  of  the  loss  was 
necessary.  The  judge  refused  to  nonsuit  the 
plaintiff ;  and  the  jury  found  a  verdict  for  the 
plaintiff  for  a  total  loss. 

A  motion  was  made  on  the  part  of  the  de- 
fendants for  a  new  trial. 

1.  Because  the  preliminary  proofs  within  the 
term  and  meaning  of  the  policy,  were  never 
exhibited  to  the  defendants. 

2.  Because  the  letter  of  instructions  given  to 
the  master  discharged  the  defendants  from  any 
liability  on  the  policy. 

133*]  *3-  Because  the  policy  ne,ver  at- 
tached, as  the  vessel  did  not  sail  on  the  voyage 
insured. 

4.  Because  the  verdict  was  against  evidence. 

The  question  of  seaworthiness,  raised  and 
argued  by  the  counsel  in  this  cause,  having  been 
decided  in  the  last  case,  it  is  unnecessary  to 
state  it  here. 

Mr.  J.  M.  D.  Lawrence,  for  the  defendants. 
1.  This  was  a  valued  or  interest  policy,  and  the 
insured  were,  therefore,  bound  to  exhibit  proof 
of  interest  as  well  as  proof  of  loss.  Proof  of 
loss  implies  a  proof  of  interest ;  for  if  the  in- 
sured had  no  interest,  he  could  suffer  no  loss. 
The  valuation  does  not  dispense  with  the  proof 
of  the  plaintiff's  interest.  2.  The  letter  of  in- 
structions given  by  Gilbert  to  the  master  ought 
to  have  been  made  known  to  the  defendants. 
The  insurers  are  entitled  to  the  benefit  of  the 
master's  judgment,  as  to  the  best  course  to 
pursue  in  the  voyage ;  he  ought  to  be  left  to  his 
discretion,  and  if  tied  down  to  particular  in- 
structions, that  fact  ought  to  be  made  known 
to  the  insurer,  as  it  enhances  the  risk.  This 
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was  so  settled  in  the  case  of  Middlewood  \. 
Make*  (7  Term,  162),  and  until  the  case  of 
Hi  nnhain  v.  The  Marine  Insurance  Company 
(2  Caines,  274)  was  supposed  to  be  law. 

[KENT,  Cli.  J.  That  case  does  not  differ 
from,  but  perfectly  agrees  with,  the  English 
decisions.] 

The  voyage  insured  was  to  Martinique,  but 
the  evidence  exhibited  at  the  time  of  the 
abandonment  states  that  the  voyage  was  for 
St.  Lucie,  which  is  a  different  voyage.  The 
plaintiff  is  bound  to  exhibit  proof  that  the  lovs 
happened  on  the  voyage  insured.  The  clause 
as  to  preliminary  proof  is  not  merely  formal ; 
it  was  intended  for  the  benefit  and  convenience 
of  the  parties,  and  to  prevent  unnecessary  liti- 
gation. It  ought,  therefore,  to  have  its  effect, 
and  be  fully  complied  with. 

Mr.  P.  W.  Raddiff,  contra.  The  clause  m 
the  policy,  requiring  preliminary  proof  of  loss. 
was  intended  to  fix  the  time  of  payment. 
Without  this  clause,  no  such  proof  would  have 
been  necessary  before  the  commencement  of 
*an  action.  It  is,  therefore,  a  derogation  [*  1 34 
from  the  general  practice,  and  ought  to  be  con- 
strued strictly.  It  requires  merely  a  proof  of 
loss  ;  nothing  is  said  about  a  proof  of  interest. 
In  the  case  of  Lenox  v.  TJie  United  Insurance 
Company,  which  was  an  insurance  upon  goods, 
the  court  considered  the  mere  production  of  a 
bill  of  lading  as  sufficient  proof  of  interest. 
There  is  no  reason  for  requiring  stronger  evi- 
dence in  the  case  of  a  policy  on  the  vessel. 
The  protest  of  the  master,  stating  the  loss,  is- 
equivalent,  and  a  compliance  with  the  terms 
of  the  clause,  which  could  have  intended  no 
more  than  the  usual  and  ordinary  evidence  of 
loss.  It  was  a  sufficient  notice  of  the  plaint- 
iff's claim.  But  if  this  objection  has  any 
weight,  it  ought  to  have  been  made  at  the 
time  the  proof  was  exhibited,  that  the  plaintiff 
might  have  supplied  any  defect.  As  the  de- 
fendant did  not  refuse  payment  for  want  of 
sufficient  preliminary  proofs,  or  make  any  ob- 
jection to  their  sufficiency,  they  ought  not  to- 
be  allowed  to  avail  themselves  of  that  ground 
of  defense ;  but  must  be  considered  as  having 
tacitly  waived  the  objection.  2.  The  letter  of 
instructions  is  made  a  ground  of  defense,  either 
as  a  material  concealment  or  a  deviation.  At 
most,  they  show  an  intention  to  deviate,  which 
does  not  avoid  the  policy.  The  fact  could  not 
be  material  until  the  event  was  known,  that 
was  to  induce  him  to  go  to  St.  Lucie.  As  such 
an  intention  could  not  affect  the  policy,  neither 
could  it  vary  the  premium.  The  instructions 
were  general,  to  keep  well  to  the  eastward, 
and  a  latitude  was  given  for  the  exercise  of 
the  master's  judgment.  The  best  means  for 
getting  into  the  destined  port  with  the  least 
|  risk,  were  pointed  out,  and  were  equally  for 
I  the  benefit  of  all  parties.  The  cases  decided 
i  on  this  point  relate  to  two  or  more  distinct 
!  routes.  To  support  this  objection  it  ought  to 
i  have  been  shown,  on  the  part  of  the  defend- 
j  ants,  that  there  was  another  and  a  better  route 
{ than  the  one  pointed  out  in  the  instructions. 
i  No  such  evidence  has  been  given,  nor  that  a 
|  knowledge  of  these  instructions  would,  in  any 
'  manner,  have  affected  the  premium. 

*3.  The  clearance  for  St.  Lucie  did  not[*135 
i  make  a  different  voyage.  (Caines,  217,  Barne- 
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wall  v.  Church.)  It  is  sufficient  if  the  plaintiff 
prove  at  the  trial  that  the  vessel  did  actually  sail 
on  the  voyage  insured ;  and  the  master  was 
a  competent  witness  to  explain  what  was  meant 
in  his  protest  as  to  the  clearance  for  St.  Lucie. 

Mr.  Golden,  in  reply.  1.  The  object  of  the 
clause  in  the  policy  requiring  preliminary 
proof  is  not  merely  to  give  notice  of  a  claim  by 
the  assured.  It  is  to  require  proof  of  such 
facts  as  will  enable  the  assurers  to  decide 
whether  they  are  bound  to  pay  or  not,  and 
thereby  prevent  the  necessity  of  a  suit.  The 
protest  contains  no  evidence  of  interest,  nor 
that  a  loss  happened  within  the  voyage  in- 
sured. Proof  only  of  a  loss,  without  showing 
when  or  where  it  happened,  would  not  enable 
the  assurers  to  determine  whether  the  assured 
had  a  right  to  recover.  The  silence  of  the 
defendants  is  no  waiver  of  this  objection,  for 
they  are  not  bound  to  mention  to  the  plaintiff 
the  defects  which  they  may  discover  in  his 
proceedings. 

2.  Though  the  termini  of  a  voyage  be  the 
same,  yet,  if  there  be  different  routes,  and  an 
extraordinary  route  be  taken,  it  is  not  the 
same  voyage.  The  letter  of  instructions  directs 
the  master  to  sail  on  a  voyage  different  from 
the  one  described  in  the  policy.  The  master 
declares  that  he  thought  himself  bound  by 
these  instructions,  and  that  he  meant  to  fol- 
low them.  He  was  not,  therefore,  left  to  his 
discretion  to  act  according  to  his  best  judg- 
ment as  circumstances  might  render  it  neces- 
sary. It  is  not  necessary  to  prove  that  a 
•  knowledge  of  these  instructions  would  enhance 
the  premium  or  risk.  It  is  obvious  that  they 
would  have  had  an  influence  on  the  defend- 
ants in  settling  the  terms  of  the  contract,  and 
the  concealment  of  them  was  material. 

8.  It  is  not  denied  that  a  clearance  is  not 
conclusive  evidence  of  the  real  voyage.  But 
here  was  evidence  that  the  vessel  did  sail  on 
the  voyage  to  St.  Lucie,  and  not  to  Martinique 
direct. 

136*]  *Per  Curiam.  1.  The  words  in  the 
policy,  that  the  loss  was  to  be  paid  in  thirty  days 
after  proof  thereof,  are  not  understood  to  mean 
proof  in  a  strictly  legal  and  technical  sense, 
but  as  applying  only  to  reasonable  informa- 
tion of  the  fact  of  the  loss.  It  is  sufficient, 
therefore,  to  exhibit  to  the  insurer  the  usual 
documentary  evidence,  and  so  it  was  decided 
by  this  court,  in  the  case  of  Lenox  v.  The 
United  Insurance  Company  (3  Johns.  Gas.  178). 
That  was  the  case  of  an  insurance  upon  goods, 
and  the  policy  contained  such  a  clause  as  the 
above,  and  the  insured  exhibited  to  the  under- 
writers a  customary  protest,  showing  his  loss, 
and  a  bill  of  lading  and  invoice,  showing  his 
interest,  and  this  was  held  to  be  sufficient. 
The  question  in  that  case  did  not  arise,  whether 
the  protest,  as  evidence  of  loss,  would  have 
been  sufficient  without  the  other  documents  as 
evidence  of  interest.  Proof  of  loss  of  goods 
may,  perhaps,  in  certain  cases,  imply  an  ac- 
companying proof  of  interest,'  as  requisite  to 
ascertain  the  identity  of  the  goods  lost ;  but  it 
is  very  clear  that  no  such  necessity  exists  in 
the  present  case,  and  we  are  not  for  extending 
the  words  in  the  policy  beyond  their  natural 
and  obvious  meaning.  Proof  of  loss  of  a  ves- 
sel does  not  imply  proof  also  of  the.  owner's 
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title.     It  would  be  violence  to  push  the  con- 
struction of  those  words  to  that  extent. 

The  case  of  Abel  v.  Potts  (3d  Esp.  Cases, 
242)  is  something  analogous  to  the  one  before 
us.  That  was  an  insurance  on  goods,  and  by 
a  memorandum  in  the  policy,  the  loss  was  to 
be  adjusted  within  three  months  after  advice 
of  the  capture  of  the  ship.  The  ship  was  capt- 
ured, and  it  was  ruled  that  the  entry  of  the 
capture  in  Lloyd's  books,  with  presumptive 
evidence  that  the  insurer  must  have  seen  it, 
was  sufficient  proof  of  the  advice,  and  that  the 
communication  of  the  loss  need  not  come  from 
the  assured.  This  case  shows  that  the  clause 
in  question  is  to  receive  a  reasonable  and  liberal 
construction  as  it  respects  the  assured. 

*2.  There  is  no  weight  in  the  second  [*137 
objection.  The  insurance  was  to  Martinique; 
no  particular  part  of  the  island  or  port  wa& 
specified,  and  the  owner  was  left  to  his  own 
discretion  in  choosing  his  port.  The  instruc- 
tions upon  this  point  to  the  captain,  as  to  the 
most  eligible  mode  of  reaching  in  safety  the 
port  of  Sac  Marien,  appear  to  be  reasonable, 
prudent,  and  not  unusually  precise.  The  ob- 
jection is  hypercritical ;  the  case  of  Middlewood 
v.  Blokes,  which  has  been  cited,  does  not  ap- 
ply. There  were  three  different  routes  from. 
London  to  Jamaica,  and  the  captain,  in  that 
case,  was  limited  to  one  of  them,  and  not  left 
to  his  discretion  in  selecting  either,  according 
to  circumstances,  and  the  loss  happened  after 
he  came  to  the  dividing  point  between  the 
several  tracts,  and  had  taken  to  one  prescribed 
Lawrence,  /.,  in  that  case,  admitted,  that  if 
the  ship  had  been  lost  before  she  took  the 
northern  course,  the  assured  would  have  been 
entitled  to  recover. 

3.  Nor  is  there  any  color  for  the  third  objec- 
tion ;  the  proof  is  clear  and  decisive,  that  the 
brig  did  sail  on  the  voyage  insured,  and  the 
insertion  of  St.  Lucie,  in  the  protest  of  the 
captain  and  mate,  is  sufficiently  explained  by 
their  subsequent  depositions, ;  but, 

4.  On  the  question  of  seaworthiness,    the 
verdict  is  against  evidence,  and  ought  to  be 
set  aside,  for  the  reasons  given  by  Mr.  Justice 
Spencer,  in  the  case  of  Talcot  v.  The  Commer- 
cial Insurance  Company,  which  was  a  policy 
on  the  same  vessel  and  voyage. 

New  trial  granted. 

Cited  in— 8  Johns.,  318 ;  11  Johns.,  260 ;  7  Cow.,  650  ; 
12  N.  Y.,  94;  32  N.  Y.,  442 :  60  N.  Y.,  173 ;  1  Hun,  462 ; 
3  Rob.,  207 ;  3  Sand.,  41 ;  3  T.  &  C.,  489 ;  97  U.  8.,  380. 


*SUYDAM  AND  WYCOFF     [*138 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Abandonment — Refusal  of  Entry — Delay — De- 
viation— Assignment  of  Cause  for  Abandon- 
ment—  Partial  Loss  —  Liquidation  of  Dam- 
ages. 

Insurance  on  goods  at  and  from  New  York  to  a 
port  or  ports  in  the  island  of  Cuba,  and  thence  back 
to  New  York.  The  vessel  arrived  at  St.  Jago  de 
Cuba,but  was  not  allowed  to  enter  there,  and  after 
waiting  above  twenty  days,  set  sail  for  another  port, 
in  the  island,  in  going  to  which  she  was  driven  by 
adverse  winds  into  the  Bight  of  Leogane,  and  for 
fear  of  the  brigand  boats,  went  into  Port  Republi- 
can in  the  island  of  St.  Domingo,  where  the  cargo 
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was  forcibly  taken  nut  and  Hold  at  a  jrreat  loss.  The 
proceeds,  except  a  small  part,  were  afterwards  in- 
vented In  the  produce  of  tin-  Island,  and  arrived  at 
New  York.  On  reoelvinjr  advice  from  I'ort  Repub- 
liean  of  what  had  happened,  the  assured  al>andoned 
and  assigned  for  a  cause  the  refusal  .of  un  entry  at 
>t.  .lii>.ri>  de  Cuba,  and  the  consequent  low  of  the 
vovaKe.  It  was  held  that  the  delay  at  st .  .Iain  •  de 
Cuba  was  not.  under  the  circumstances,  unreason- 
able.orsoasto  amount  to  a  deviation.  That  the  go- 
ing to  Port  Republican  was  Justified  by  necessity, 
and  would  have  aiithori/xtl  an  abandonment  on  the 
ground  of  a  loss  of  the  voyage;  but  as  the  insured 
did  not  abandon  on  that  ground,  he  could  only  re- 
eover  for  a  partial  loss,  which  was  to  be  estimated 
l>y  deducting  the  net  proceeds  of  the  sales  at  Port 
Republican  from  the  invoice  amount  or  cost  of  the 
goods. 

Citation-1  T.  R.,  606. 

ON  a  former  argument  of  this  cause,  in  May 
Term  last,  the  court  were  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover  for  a 
total  loss,  and  awarded  a  new  trial.  The  cause 
came  now  before  the  court  on  a  case  contain- 
ing the  same  facts,  the  right  to  recover  for  a 
partial  loss  having  been  disputed  by  the  de- 
fendants. In  the  report  of  the  former  case 
(Vol.  I.,  p.  181),  the  facts  are  so  fully  stated 
that  it  is  only  necessary  to  subjoin  three  sev- 
eral statements  submitted  to  the  court,  as  to 
the  rule  of  calculating  the  amount  of  the  par- 
tial loss,  in  case  the  court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  be  paid  for 
a  partial  loss. 

SATEMENT,  No.  I. 

Dolls.  Cts. 

Costs  of  the  outward  cargo,  includ- 
ing the  premium  of  insurance, 
and  deducting  2  per  cent.  $12,041  24 

Deduct  net  proceeds  of  sales  of 
cargo  at  P,prt  Republican,  -  10,162  46 


Amount  of  partial  loss,  -    $  1,878  78 

With   interest  from  the  3d  May, 
1802. 

No.  II. 

Cost  of  cargo,  &c.,  as  above,     -      $12,041  24 
The  plaintiffs  received 

in  payment  goods,  -    $  8,871  78 
Cash,       -  -        -     1,290  46 


$10,162  46 
139*]  *C'ost  of  cargo,  &c.,  as  in 

statement  No.  I.,  $12,041  24 

The  amount  of  sales  of 
the  goods  in  NewYork 
after  deducting  duties 
and  charges,  -  $  7,376  86 
Cash  received  at  Port  Re- 
publican -  -  -  1,290  68—8,667  54 


Amount  of  loss  is  -        -       $3,373  70 

With  interest  from  3d  May,  1802. 

NO.  m. 

As  in  statement  No.  II.,  $  3,373  70 

Add  freight  of  the  goods  from  Port 
Republican  to  New  York  748  00 


Amount  of  loss,  $  4,121  70 

With  interest  from  3d  May,  1802. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  either  of  these  statements  was 
correct,  then  judgment  should  be  entered  ac- 
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cordingly  for  such  sum  ;  or  if  the  court  should 
adopt  a  different  rule,  then  judgment  should 
be  given  for  the  sum  such  rule  would  pro- 
duce; or  if  the  plaintiff  should  not  be  con- 
sidered as  entitled  to  any  sum,  then  the  de- 
fendant was  to  have  judgment,  and  either 
party  to  be  at  liberty  to  turn  the  facts  of  the 
case  into  a  special  verdict. 

Mr.  Rodcliff,  for  the  plaintiff.  I  under- 
stand the  court  as  having  decided  on  t In- 
former argument  of  the  cause,  that  the  plaint 
iff  was  entitled  to  recover  for  a  partial  !<>--. 
and  that  the  only  question  remaining  between 
the  parties  relate  to  the  mode  of  calculating 
such  loss.  I  contend  that  the  statement  No. 
III.  ought  to  be  adopted  as  the  measure  of  dam- 
ages. In  ordinary  cases,  where  the  eoods  ar- 
rive at  the  port  of  delivery,  the  rule  fs  to  take 
the  difference  between  the  prime  cost  or  value 
in  the  policy,  and  the  value  at  the  port  of  de- 
livery. (Lewis  v.  Rucker,  2  Burr.,  1167  ;  Park, 
105.)  Here  the  goods  never  arrived  at  the 
port  of  delivery,  but  were  sold  at  a  different 
port.  The  plaintiff  is  entitled  to  an  indem- 
nity, which  is  the  object  of  the  contract.  This 
was  an  insurance  out  and  home.  The  insured 
was  compelled  to  go  into  Port  Republican. 
The  sale  there  was  forced,  and  if  he  is  to  be 
charged  with  all  the  *duties  and  [*14O 
charges  there,  and  with  the  expense  of  trans- 
porting the  proceeds  to  the  port  of  delivery 
here,  he  will  not  be  indemnified.  The  only 
mode  of  obtaining  an  indemnity,  is  to  deduct 
the  net  proceeds  which  came  into  the  hands  of 
the  insured  from  the  prime  cost  of  the  goods. 
No  objection  can  be  made  to  the  conduct  of 
the  master,  who  has  acted  with  good  faith,  and 
for  the  best  interest  of  all  parties.  He  was 
under  a  necessity  of  investing  the  proceeds  of 
the  sales  in  the  produce  of  the  island,  either 
in  whole  or  part,  according  to  the  existing 
regulations  there.  It  may  be  objected,  per- 
haps, that  by  adopting  the  third  rule,  the 
plaintiff  will,  in  effect,  recover  what  is  equiv- 
alent to  a  total  loss.  It  may  so  happen  in  this 
case,  as  in  others,  that  the  calculation  of  a 
partial  loss  may  produce  a  result  amounting 
to  an  indemnity  for  a  total  loss  ;  but  this  is  no 
real  objection,  if  the  principle  on  which  the 
calculation  is  made  be  correct. 

Messrs.  Golden  and  Benson,  contra.  1.  The 
court  are  now  to  decide  the  case  on  all  the 
facts  before  them,  and  one  of  the  points  which 
arises  is,  whether  there  was  a  deviation.  Where 
the  assurer  alleges  that  there  has  been  a  devi- 
ation, the  assured  assigns  some  cause  in  justi- 
fication. The  jury  are  to  ascertain  the  facts 
alleged  as  the  cause  ;  but  whether  such  cause 
be  sufficient  to  excuse  the  deviation,  is  a  ques- 
tion of  law.  Now,  was  there  a  sufficient  ex- 
cuse or  a  justifiable  cause  for  the  vessel's 
staying  twenty -three  days  at  the  Moro,  after  it 
was  decided  that  she  could  not  be  allowed  to 
enter  ?  An  unnecessary  delay  amounts  to  a 
deviation.  The  stay  at  "the  Moro  could  be  for 
no  other  purpose  than  to  carry  on  an  illicit 
trade,  in  violation  of  the  stipulation  contained 
in  the  policy.  The  subsequent  events  which 
took  place  must  be  regarded  as  a  consequence 
of  this  useless  delay  or  deviation.  In  case  of 
an  actual  deviation,  the  policy  is  void,  though 
the  vessel  return  to  her  former  route.  Sup- 
pose the  vessel  had  sunk  at  the  Moro  while 
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staying  there  for  an  illicit  purpose,  would  the 
assurers  have  been  liable  for  the  loss  '(  The 
clause  in  the  policy  must  be  considered  as  a 
warranty  not  to  carry  on  an  illicit  trade.  2. 
This  voyasje  was  so  far  out  of  the  usual  course 
14 1*]  of  trade  that  it  could  not  be  carried  *on 
without  a  passport  or  special  license  from  the 
Spanish  government.  This  was  a  material 
fact  that  ought  to  have  been  disclosed  to  the 
assurers,  and  the  concealment  of  which  must 
avoid  the  policy. 

[COURT.  This  does  not  appear  in  the  case. 
The  objection  should  have  been  made  at  the 
trial.  It  was  a  fact  for  the  jury  to  find.] 

3.  The  declaration  states  that  the  vessel  was 
driven  by  storms  and  winds  into  Port  Repub- 
lican ;  but  the  evidence  is  that  she  went  there 
to  avoid  the  brigands  or  pirates.  The  true 
cause  of  loss  must  be  stated,  and  after  an 
abandonment  the  assurer  cannot  recover  for 
any  other  or  a  subsequent  accident.  He  may 
recover  either  for  a  total  or  partial  loss,  but 
his  recovery  must  be  on  the  precise  ground 
stated  in  the  abandonment ;  unless  he  revoke 
the  abandonment  once  made,  he  cannot  re- 
cover for  a  new  cause  or  after  action.  Now, 
the  cause  assigned  in  the  letter  of  abandon- 
ment was  the  refusal  of  an  entry  at  St.  Jago 
deCuba.  The  parties  having  persisted,  the  one 
in  his  abandonment  and  the  other  in  'his  re- 
fusal, they  ought  to  be  held  to  the  facts  as 
they  existed  at  the  time,  and  were  started  in 
the  abandonment.  The  plaintiffs  cannot  be 
allowed  to  avail  themselves  of  any  subsequent 
events  ;  otherwise,  the  advantage  would  be 
wholly  on  the  side  of  the  assured ;  there 
would  be  no  equality  or  equity  between  the 
parties.  Though  an  abandonment  made 
without  sufficient  cause  may  be  a  nullity,  as  it 
respects  the  party  who  makes  it,  yet,  in  re- 
gard to  the  other  party,  it  will  have  its  effect, 
so  far  that  he  may  compel  the  party  who 
brings  his  action  after  the  abandonment  to 
rest  his  recovery  on  the  facts  or  ground  stat- 
ed in  the  abandonment.  For  the  assured, 
when  he  abandons,  must  be  presumed  to  know 
the  truth  of  the  facts  on  which  he  means  to 
'claim  a  total  loss. 

The  loss,  if  any,  for  which  the  plaintiff 
claims  an  indemnification  is,  that  he  has  been 
prevented  by  some  of  the  perils  insured 
against  from  having  his  goods  carried  to  the 
port  of  destination.  The  difference  between 
the  sum  they  sold  for  at  Port  Republican  and 
142*]  their  value  at  the  port  of  *delivery, 
is  the  true  measure  of  loss.  The  plaintiff 
ought  to  have  shown  the  price  or  value  of  the 
goods  at  St.  Juan  Los  Remedios.  The  calcu- 
lation of  loss,  by  this  rule,  will  afford  a  com- 
plete indemnity  according  to  the  nature  and 
terms  of  the  contract,  which  is  for  the  safe 
arrival  of  the  goods  at  their  place  of  destina- 
tion. It  was  not  for  the  benefit  of  the  de- 
fendants that  the  proceeds  were  vested  in 
the  produce  of  the  island  ;  and  they  ought  not 
to  be  charged  with  the  freight  of  the  cargo  to 
New  York. 

Mr.  Riggs,  in  reply.  The  court,  on  the 
former  argument,  decided  that  the  charge  of 
the  judge  was  correct,  and  the  jury  have 
found  a  vereict  which  negatives  the  idea  of  a 
deviation.  The  jury  must  be  considered  as 
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having  found  that  the  stay  at  the  Moro  was 
reasonable,  and  that  there  was  no  illicit  trade. 

Unless  the  events  which  forced  the  vessel  to 
go  into  Port  Republican  can  be  connected 
with  the  refusal  of  an  entry  at  St.  Jago  de 
Cuba,  as  cause  and  effect,  the  one  cannot  be 
regarded  as  a  consequence  of  the  other.  The 
argument  turns  on  a  mistaken  idea,  as  if  the 
voyage  had  terminated  at  St.  Jago  de  Cuba  ; 
but  the  master  had  a  right  to  go  to  other  ports 
in  the  island. 

The  abandonment,  in  point  of  time,  was 
made  after  the  goods  were  in  the  hands  of  the 
government  at  Port  Republican,  and  the  mas- 
ter under  restraint.  There  is,  in  truth,  no 
after  accident  or  distinct  ground  of  claim. 
The  whole  is  founded  on  the  fact  that  at  the 
time  of  the  notice  of  loss  given  to  the  defend- 
ant, the  facts  existed  precisely  as  they  are 
stated  in  the  declaration.  If  there  were  any 
variance  between  the  declaration  and  proof,  it 
ought  to  have  been  made  a  ground  of  objec- 
tion at  the  trial.  It  is  too  late  now  to  take  ad- 
vantage of  it. 

[COURT.     That  point  need  not  be  argued.] 

At  the  trial,  the  plaintiff  proceeded  for  a 
partial  loss,  and  the  letter  of  abandonment 
was  not  produced.  It  must,  therefore,  be  re- 
garded as  a  nullity,  as  having  never  existed  ; 
so  that  all  the  reasoning  on  the  other  side, 
about  abandonment,  is  irrelevant. 

*4.  The  rule  for  estimating  the  loss,  [*143 
contended  for  on  the  other  side,  can  never  ap- 
ply to  a  case  like  the  present,  where  none  of 
the  goods  ever  arrived  at  the  port  of  delivery. 
It  is  impossible  to  say  what  the  value  of  the 
goods  would  be  when  they  arrived  at  the  port 
of  destination.  And  it  would  be  very  difficult 
to  prove  whether  any  such  goods  as  were  in- 
sured had  ever  been  exposed  for  sale  there.  If 
any  such  proof  of  the  value  of  the  goods  at 
St.  Juan  Los  Remedios  be  required,  it  ought 
to  have  been  produced  by  the  defendants.  The 
force  and  violence  at  Port  Republican,  which 
were  the  cause  of  the  loss,  may  be  considered 
as  continuing  until  the  proceeds  came  into  the 
hands  of  the  plaintiff.  The  just  rule,  then,  is 
that  contained  in  the  statement  No.  III.,  an- 
nexed in  the  case. 

KENT,  Oh.  J..  delivered  the  opinion  of  the 
court : 

The  questions  raised  upon  this  new  case  are, 
whether  the  plaintiffs  are  entitled  to  recover 
for  a  partial  loss ;  and  if  so,  by  what  rule 
shall  that  partial  loss  be  estimated. 

The  plaintiffs  are  entitled  to  recover  as  for 
a  partial  loss.  The  delay  at  St.  Jago  cannot 
be  considered  as  amounting  to  a  deviation,  be- 
cause, under  the  circumstances  disclosed  by 
the  captain,  it  does  not  appear  to  have  been  an 
unreasonable  or  willful  delay.  It  was  created 
by  probable  and  flattering  expectations  of  a 
permission  to  enter,  and  the  captain  acted  ac- 
cording to  the  best  of  his  judgment.  While 
he  was  seeking  another  port  in  the  island  of 
Cuba,  he  was  under  the  protection  of  the  pol- 
icy, which  allowed  him  to  go  to  a  port  or 
ports  in  the  island,  and  his  going  into  Port 
Republican  was  an  act  of  necessity,  and  justi- 
fied by  the  cause  assigned.  The  detention  at 
Port  Republican  would  have  authorized  an 
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abandonment,  on  the  ground  of  a  loss  of  the 
voyage ;  but  an  no  abandonment  was  made  for 
that  cause,  the  loss  of  the  voyage,  as  a  tech- 
nical total  loss,  is  to  be  put  out  of  view,  and 
we  are  confined  to  the  effect  of  the  forced  sale 
of  the  cargo  at  Port  Republican.  The  cargo 
did  not  reach  the  place  of  destination  on 
1 4-4*]  account  of  the  detention,  and  the  Emis- 
sion to  abandon  will  not  deprive  the  assured 
of  his  right  to  recover  the  actual  loss  he  has 
sustained.  This  appears  from  the  case  of 
Mitchell  v.  Edie  (1  Term,  608),  which  is,  in  all 
material  respects,  very  analogous  to  the  pres- 
ent case.  That  was"  an  insurance  on  goods 
from  Jamaica  to  London,  and  by  means  of  a 
capture  which  took  place  on  the  voyage,  the 
vessel  was  forced  into  Charleston,  where  the 
cargo  was  sold,  after  being  kept  there  for  sev- 
eral months.  The  assured  afterwards  brought 
their  suit  upon  the  policy,  without  any  aband- 
onment, and  it  was  admitted  that  they  were 
entitled  to  an  average  loss,  to  the  amount  of 
the  difference  between  the  produce  of  the  sales 
at  Charleston,  and  the  invoice  ;  and  Buller,  J., 
likewise  admitted  that  they  were  entitled  to 
recover  the  amount  of  the  commission  on  sell- 
ing at  Charleston,  and  it  was  disallowed  in 
that  case  for  reasons  which  do  not  apply 
here. 

That  case,  therefore,  not  only  settles  the 
right  to  recover,  but  furnishes  us  with  the 
rule  of  liquidation  of  the  damages,  and  that 
rule  corresponds  with  the  estimate  No.  I.,  an- 
nexed to  this  case.  It  would  be  improper  to 
permit  the  plaintiffs  to  recover  according  to 
the  other  estimates,  for  that  would  be  allow- 
ing them  to  speculate  upon  the  state  of  the 
market  at  New  York,  and  to  retain  the  ulti- 
mate profits,  if  an  advantageous  return  cargo 
should  have  been  received,  or  to  throw  the 
loss  upon  the  insurer,  if  a  profitable  re-invest- 
ment should  not  have  been  made.  This  would 
not  be  an  equal  and  just  rule.  If  the  plaint- 
iffs did  not  choose  to  take  upon  themselves 
the  risk  as  to  the  profit  and  loss  of  the  goods 
brought  from  St.  Domingo,  they  had  their 
election  to  abandon,  upon  notice  of  the  deten- 
tion and  sale  at  Port  Republican  ;  not  having 
done  so.  they  cannot  now  be  entitled  to  re- 
cover beyond  the  amount  of  the  difference  be- 
tween the  net  produce  of  the  sales  at  Port 
Republican,  and  the  invoice,  according  to 
schedule  No.  I.,  annexed  to  the  case. 

Judgment  for  tfie  plaintiff. 
Cited  in— 24  Wend.,  672 ;  Hoff.,  106. 


145*]     *BARRUSO  v.  MADAN. 

Covena  n  In — Independent — Pleading. 

M.  covenanted  to  provide  vessels  and  funds  for 
certain  mercantile  expeditions,  and  B.  covenanted 
to  select  the  goods,  or  send  samples,  if  necessary ; 
and  it  was  agreed  between  them  that  if  the  first  ex- 


pedition was  not  sent  out  by  M.  in  one  month  after 
t  he  date  of  the  contract,  it  was  to  be  ipno  facto  void ; 
and  the  purt\  in  default  to  pay  all  costs,  damages, 
&c.  In  an  action  of  covenant,  on  this  agreement, 
brought  by  B.  against  M.,  the  declaration  alleged 
that  the  defendant  did  not  provide  vessels  and 
funds,  Ac.,  but  made  default,  &c.  The  defendant 
pleaded,  among  other  pleas,  that  the  plaintiff  did 
not,  within  one  month  from  the  date  of  the  con- 
tract, choose  or  designate  the  goods  requisite  for 
the  expedition,  &e.,  and  that  after  the  expiration  of 
one  month,  and  before  he  had  chosen  or  designated 
the  goods,  the  plaintiff  declared  the  contract  void, 
so  that  the  ex)>cdition  could  not  proceed.  On  de- 
murrer to  these  pleas,  it  was  held  that  the  cove- 
nants were  independent,  and  that  B.  was  not  bound 
to  select  the  goods  before  the  vessel  was  provided 
by  M.,  and  that  B.  was  entitled  to  damages  for  the 
nonperformance  of  the  contract  on  the  part  of  M. 

Citations— 1  T.  K.,  646. 

THIS  was  an  action  of  covenant.  The  dec- 
laration set  forth  a  deed,  containing  sev- 
eral articles  of  agreement  between  the  parties. 
The  plaintiff  is  a  Spanish  merchant,  and  the 
defendant  an  inhabitant  of  Havana.  The 
plaintiff  was  authorized  to  ship  several  kinds 
of  goods  in  Spanish  or  foreign  vessels,  to  be 
imported  into  Spanish  South  America,  under 
the  conditions  specified  in  the  royal  license  as- 
signed to  him.  The  plaintiff  agreed  to  enter 
into  a  copartnership  with  the  defendant,  for 
the  purpose  of  making  four  shipments  to 
Buenos  Ayres ;  and  1st,  to  transfer  to  such 
partnership  all  his  powers  under  the  royal 
license,  and  to  send  four  American  vessels  to 
Bnenos  Ayres.  to  be  freighted  in  the  names  of 
some  respectable  American  houses,  each  ves- 
sel to  be  of  the  burthen  of  300  tons,  and  laden 
with  goods  of  a  licit  trade,  and  suitable  to  the 
Buenos  Ayres  market,  to  be  chosen  to  the 
amount  of  $15,000  for  each  vessel  by  the 
plaintiff,  and  not  above  $25,000,  at  the  first 
cost :  the  funds  and  vessel  to  be  furnished  by 
the  defendant ;  the  plaintiff  also  bound  him- 
self to  make  choice  of  the  articles,  or  to  send 
the  samples,  if  necessary.  2d.  The  plaintiff 
agreed  to  obtain  from  the  Spanish  consul  at 
Boston  all  the  requisite  papers  to  secure  the 
advantages  of  the  license,  and  the  defendant 
was  to  advance  all  the  Spanish  or  royal  duties 
there.  3d.  The  defendant  agreed  that  within 
a  month  from  the  date  of  the  contract  the  first 
expedition  should  proceed  from  Boston,  and 
the  three  others  successively,  with  the  interval 
of  a  month  ;  and  in  case  of  default  in  not  send- 
ing out  the  expeditions  in  this  manner,  the 
contract  should -be  void,  ipso  facto;  so  that  if 
either  expedition  did  not  proceed  in  due  time, 
the  right  to  send  it  should  cease,  and  the  con- 
tract be  valid  only  in  regard  to  those  which 
had  gone  on  before  the  default.  In  case  of 
the  default  of  either  party,  he  was  to  pay  all 
*costs,  damages,  expenses  and  inter-  [*14(> 
est,  arising  from  such  default,  &c.,  &c. 

The  agreement  contained  various  other  ar- 
ticles and  covenants  as  to  the  proceedings  at 
Buenos  Ayres,  cargo  to  be  shipped  there  for 
the  Havana,  papers  to  cover  the  property 
under  an  American  name,  goods  to  be  taken 


NOTE.— Otrenantx,  when  deiwtdcnt  and  ichrn  inde- 
l>ftulent. 

The  (lenrral  rvle  is  that  covenants  are  to  be  con- 
strued as  dependent  or  independent,  according  to 
the  int. -nt  of  the  parties  and  the  good  sense  of  the 
caw.1.  Tompkins  v.  Elliot,  5  Wend.,  496;  Tileston  v. 
Newell,  13  Mass.,  410;  Johnson  v.  Reed,  9  Mass.,  78; 
Gardiner  v.  Carson,  15  Mass.,  500;  Rowland  v. 
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Leach,  11  Pick.,  154 ;  Wright  v.  Smith,  4  Watts  and 
S.,  527  :  M'Crelish  v.  Churchman,  4  Kawle,  26 ;  Mor- 
ton v.  Lamb.  7  T.  R.,  130. 

Some  further  nilc*  have  been  laid  down  as  of  as- 
sistance to  courts  in  determining  the  intention  of 
the  parties.  Thus  it  has  been  held  that ; 

Where  the  acts  to  be  done  are  simultaneous,  and 
each  the  consideration  of  the  other,  the  covenants 
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in  at  the  Havana,  to  be  shipped  to  the  United 
States,  consignees  and  commissions,  and  for 
the  equal  division  of  the  profits  of  the  under- 
taking, &c.,  &c.,  &c.  After  reciting  the  whole 
agreement  in  the  declaration,  the  plaintiff 
avers  that  he  well  and  truly  performed  all  the 
covenants  and  agreements  on  his  part  to  be 
performed,  and  that  the  defendant  did  not  fur- 
nish any  American  vessels,  &c.,  to  be  loaded 
at  Boston,  &c.,  and  that  the  first  of  the  vessels 
or  expeditions  did  not  sail  from  Boston  at  any 
time  within  one  month,  &c.,  but  the  defend- 
ant made  default,  &c.,  and  so  the  defendant 
hath  not  kept  his  covenant,  <fcc.,  to  the  dam- 
age, &c. 

The  defendant  pleaded.  1st.  Non  estfactum. 
3d.  Non  infregit  conventionem.  3d.  That  the 
plaintiff  did  not,  at  any  time  within  one  month 
from  the  date  of  the  covenant,  choose  or  select, 
or  in  any  manner  designate  the  merchandise 
suitable  or  necessary  for  the  first  of  the  said 
voyages  or  expeditions,  &c.,  as  he  had  cove- 
nanted to  do,  and  concluding  with  a  verifica- 
tion. 4th.  That  after  the  expiration  of  one 
month,  from  the  date  of  the  agreement,  and 
before  the  plaintiff  had  performed  what  he 
had,  in  and  by  the  first  article  of  the  said 
agreement,  stipulated  and  covenanted  to  per- 
form, the  plaintiff,  by  a  writing  under  his 
hand,  and  delivered  to  the  defendant,  declared 
the  said  deed  or  agreement  to  be  null,  so  that 
none  of  the  expeditions  could  proceed,  &c., 
concluding  with  a  verification.  To  the  third 
and  fourth  pleas  there  was  a  general  demurrer, 
and  joinder. 

Mr.  Pendleton,  in  support  of  the  demurrer. 
The  covenants  in  this  case  are  perfectly  inde- 
pendent, and  the  failure  of  the  plaintiff  to  se- 
lect the  goods,  can  be  no  excuse  to  the  defend- 
ant, for  not  performing  his  covenant  to  pro- 
vide the  vessels.  Where  one  party  covenants 
to  do  a  certain  thing,  he  is  bound  to  proceed 
in  the  performance  as  far  as  he  is  able,  until 
147*]  *lie  is  prevented  by  the  other.  In  the 
natural  order  and  course  of  business,  the  de- 
fendant was  to  do  the  first  act,  that  is,  to  fur- 
nish a  vessel ;  for  it  would  be  useless  to  select 
goods,  if  there  were  no  vessel  ready  to  take 
them.  The  defendant  was  to  provide  the 
funds  and  vessels  for  the  expeditions,  and  the 
plaintiff  was  to  select  the  goods.  It  is  true, 
that  where  there  is  a  condition  precedent,  its 


performance  must  be  averred.  But  unless 
there  be  a  condition  precedent,  or  concurrent 
acts  to  be  performed,  a  nouperformance  by 
one  party  can  never  be  alleged  as  an  excuse 
for  the  default  of  the  other.  (Douglas,  684, 
3d  edition.)  Again,  the  plea  does  not  answer 
the  averment  in  the  declaration,  that  the 
plaintiff  might  send  samples.  There  being  an 
alternative,  to  select  the  goods  or  send  the 
samples,  the  plea  should  have  averred  that 
neither  was  performed.  Again,  the  contract 
is,  that  the  plaintiff  was  to  select  the  goods,  or 
send  the  samples,  if  necessary  ;  and  the  defend- 
ant, in  his  plea,  should  have  alleged  thai  it 
was  necessary.  The  fourth  plea  states,  that 
after  one  month  from  the  date  of  the  agree- 
ment, &c.,  the  plaintiff,  by  a  writing,  declared 
the  agreement  null,  &c.,  but  the  agreement  is, 
that  if  the  defendant  does  not  send  the  vessel 
within  one  month,  then  it  should  be  void.  It 
is  absurd,  therefore,  to  say  that  the  defendant 
could  not  send  the  vessel,  because  the  plaintiff 
had  declared  the  agreement  void  after  the 
month.  If  there  was  a  default,  as  to  the  first 
expedition,  the  contract  was  to  be  void  as  to 
the  others,  and  the  defendant  to  pay  damages, 
for  his  nonperformance. 

Mr.  Riggs,  contra.  In  the  order  of  time, 
according  to  the  contract,  the  plaintiff  was  to 
do  the  first  act,  that  is,  select  the  goods,  or 
furnish  the  samples.  The  defendant  was  not 
to  make  the  purchase  until  the  goods  were 
designated.  The  plea  states  that  he  did  not 
choose  nor  designate  the  goods,  which  is  tan- 
tamount to  saying  that  he  neither  selected 
them,  nor  sent  samples,  and  is  as  broad  as  the 
averment  in  the  declaration.  The  parties  agreed 
that  if  either  of  them  made  default,  that  the 
contract  should  be,  ipso  facto,  void.  Now,  can 
a  contract,  made  ipno  facto  void,  by  efflux  of 
time,  be  the  ground  of  an  action?  The  anul- 
ling  of  the  contract  is  *the  only  penalty  [*148 
annexed,  except  that  the  defendant  is  to  be 
answerable  for  the  costs  and  damages  incurred 
about  the  contract.  The  plaintiff,  if  he  meant 
to  avail  himself  of  the  third  clause  in  the  con- 
tract, should  have  alleged  that  he  had  expend- 
ed moneys,  had  been  put  to  certain  costs  and 
charges,  and  had  sustained  damages.  The 
declaration  is,  in  this  respect,  defective ;  and 
the  rule  of  demurrers  is,  that  the  party  first  in 
default  shall  have  judgment  against  him.  The 


.are  dependent.  Parker  v.  Parmele,  20  Johns.,  130 ; 
Dakin  v.  Williams,  11  Wend.,  69 ;  Dana  v.  King,  2 
Pick.,  155. 

Not  so  if  the  considerations  are  independent. 
Day  v.  Essex  Bank,  13  Vt.,  97. 

Where  an  act  is  to  be  done  by  one  party  before  an 
act  which  is  the  consideration  of  it,  is  to  be  done  by 
the  other  party,  the  covenants  to  do  these  acts  are 
independent,  Goodwin  v.  Holbrook,  4  Wend.,  377 ; 
Cunningham  v.  Morrell,  10  Johns.,  203;  Tileston  r. 
Newell,  13  Mass.,  410 ;  Couch  v.  Ingersoll,  2  Pick.. 
:292. 

Where  money  is  to  be  paid  at  a  time  which  is  or 
may  be,  before  the  acts  of  the  other  party  are  to  be 
performed,  the  covenants  are  independent.  Seers 
v.  Fowler,  post,  272;  Couch  v.  ingersoll,  2  Pick., 
392 ;  M'Coy  v.  Bixbee.  6  Ohio,  312. 

Contra,  where  the  money  is  to  be  paid  after  the 
performance  of  the  acts  of  which  it  is  the  consider- 
ation. Grant  v.  Johnson,  5  N.  Y.,  247 ;  Babcock  v. 
Wilson,  17  Me.,  372 ;  M'Coy  v.  Bixbee,  6  Ohio,  312. 

Where  a  covenant  goes  only  to  a  part  of  the  con- 
sideration on  both  sides,  and  a  breach  of  such  coven- 
ant may  be  paid  in  damages,  it  is  an  independent 
covenant.  Bennet  v.  Bixby,  7  Johns.,  249 ;  Ober- 
myer  v.  Nichols,  6  Binn.,  C66 ;  Nelson  v.  Orel,  41  111., 
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18 ;  Payne  v.  Bettisworth,  2  A.  K.  Marsh  (Ky.),  429  ; 
(See,  however.  Grant  v.  Johnson,  6  N.  Y.,  247.) 

Contra,  where  the  covenant  goes  to  the  whole 
consideration  on  both  sides.  Dakin  v.  Williams,  11 
Wend.,  69. 

Where  one  covenant  is  to  deliver  to  another  a 
good  and  sufficient  deed  of  land  on  a  certain  day, 
and  the  other  covenants  to  pay  for  the  same  on  tfie 
same  day,  the  covenants  are  dependent.  Green  v. 
Reynolds,  post,  207 ;  Jones  v.  Gardner,  10  Johns., 
266;  Gazely  v.  Price,  16  Johns.,  266;  Robb  v.  Mont- 
gomery, 20  Johns.,  15 ;  Parker  v.  Parmele,  20  Johns., 
130;  Passmore  v.  Moore,  6  J.  J.  Marsh,  (Ky.),  591; 
Hunt  v.  Lavermore,  5  Pick.,  395 ;  Howland  v.  Leach. 
11  Pick.,  151. 

Where  the  acts  concerning  which  the  covenants 
are  made  have  some  necessary  relation  to  each 
other,  as  of  one  necessarily  following  the  other,  the 
covenants  may  be  dependent.  Mill  Dam  Foundry 
v.  Hovey.  21  Pick..  439;  Knight  v.  N.  E.  Worsted 
Co.,  2  Cush.,  286. 

See,  further,  Lester  v.  Jewett.  11  N.  Y.,  453;  Dun- 
ham v.  Mann.  8  N.  Y.,  508,  to  the  effect  that,  in  exec- 
utory contracts  for  future  sales,  the  goods  to  be 
paid  for  on  delivery,  the  covenants  to  deliver  the 
goods,  and  to  pay  for  them,  are  dependent. 
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leant  that  can  be  said  is.  that  the  acts  to  be  per- 
formed were  concurrent  acts ;  and  the  plaint- 
iff ought  not  to  recover  damages  for  the  non- 
performance  of  an  act  by  the  defendant  sooner 
than  the  plaintiff,  who  was  bound  to  perform 
his  act  at  the  same  time. 

Mr.  Pendleton,  in  reply.  The  acts  to  be  per- 
formed by  the  parties  were  not  concurrent, 
but  distinct  and  independent.  The  defendant 
should  have  averred  that  he  had  provided  the 
vessels  and  funds,  and  could  not  proceed 
further,  because  the  plaintiff  did  not  select  the 
goods,  or  send  samples.  If  the  only  penalty, 
or  consequence  of  nonperfonnance  on  the  part 
of  the  defendant,  was  the  avoidance  of  the 
contract,  it  would  be  giving  him  the  option  for 
one  month,  whether  he  would  do  anything  or 
not,  which  could  never  have  been  the  inten- 
tion of  the  parties.  The  party  in  default  was 
to  lose  all  the  benefit  of  future  expeditions, 
and  the  plaintiff  reserved  to  himself  the  right 
of  claiming  damages  for  the  default  of  the  de- 
fendant. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  validity  of  the  first  plea  depends  upon 
this  fact,  whether,  from  the  contract,  it  was 
necessary  that  the  plaintiff  should  select  or 
designate  the  merchandise  suitable  for  the 
enterprise,  before  the  defendant  provided  the 
vessel.  The  defendant's  counsel  insisted  that 
the  selection  of  the  goods  was  a  condition 
precedent.  (1  Term,  645.)  With  respect 
to  such  conditions,  it  is  true  that  no  technical 
words  are  requisite  to  render  a  stipulation  a 
condition  precedent  or  subsequent,  nor  does  it 
depend  on  the  position  of  words,  but  it  rests  on 
the  good  sense  and  plain  understanding  of  the 
contract,  and  the  acts  to  be  performed  by  the 
149*]  parties  respectively.  *Testing  this 
plea,  and  the  covenant  it  refers  to,  by  these 
rules,  I  cannot  say  that  the  selection  of  the 
goods  was  to  be  an  antecedent  act.  The  selec- 
tion of  the  goods  would  be  nugatory,  without 
a  vessel  to  transport  them.  The  defendant's 
act  was  first,  in  order  of  time,  and  it  was  in- 
cumbent on  him  to  have  alleged  that  he  had 
provided  a  vessel  within  the  month,  which  could 
not  proceed,  because  the  plaintiff  had  failed  in 
his  part  of  the  contract ;  the  selection  of  the 
goods  was  not  an  act  necessary  to  be  done  be- 
fore the  vessel  was  furnished,  and  is  therefore 
an  independent  covenant.  This  plea,  which 
puts  the  defense  on  the  ground  that  it  was  a 
dependent  covenant,  cannot  be  supported. 

The  fourth  plea  is  manifestly  bad.  The  de- 
fendant attempts  to  excuse  himself  for  not 
fitting  out  the  first  vessel,  by  an  act  posterior 
to  the  time  when  it  should  have  been  ready. 
The  writing  declaring  the  contract  to  be  null, 
was  an  unnecessary  act,  because  the  contract 
itself  contained  that  provision  ;  still  it  reserves 
the  right  to  prosecute  for  damages,  and  this 
writing  does  not  take  away  that  right ;  it  is 
merely  an  affirmance  of  the  provision  in  the 
agreement. 

It  was  urged,  on  the  argument,  that  the 
particular  damages  sustained  by  the  plaintiff 
should  have  been  alleged  in  the  declaration, 
and  that  not  being  done,  the  first  fault  in 
pleading  originated  with  him,  and  of  course 
he  could  not  have  judgment.  The  damages 
SS4 


sustained  are  matter  of  evidence,  and  need  not 
be  alleged,  nor  are  they  scarcely  ever  stated, 
but  in  a  general  manner.  We  are,  therefore, 
of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Cited  in-70  N.  Y..  322 ;  5  Barb..  166. 
Judgment  for  the  plaintiff. 


*GORDON,    Survivor,    &c.,   v.   W.   [*15O 
BOWNE. 

1.    Vessel — Not  Heard  of— Presumption  of  Loss 
— Abandonment.     2.  Set- Off. 

A  vessel  sailed  from  Washington,  North  Carolina, 
for  New  York,  the  16th  of  February,  1802,  and  was 
never  beard  of  afterwards.  The  cargo  having  been 
insured  for  that  voyage,  the  assured,  on  the  17th 
Feb.,  1803,  exhibited  proof  of  these  facts,  and  in 
July  following,  proof  of  interest.  It  was  held  that 
the  lapse  of  a  year,  without  any  intelligence  of 
the  vessel,  was  sufficient  to  afford  a  presumption  of 
total  loss,  and  that  no  abandonment  was  necessary. 
It  seems  that  there  is  no  precise  time  established  for 
this  presumption  ;  but  each  case  must  depend  on  its 
particular  circumstances,  having  a  regard  to  the 
nature  of  the  voyage  and  the  distance  of  places. 

A  set-off  to  an  open  policy  of  insurance  is  inad- 
missible, though  the  plaintiff  claim  a  total  loss. 

Citation.— Marsh.,  417,  418;  3  Esp.,  242;  Montagu 
on  Set-Off,  18, 19 ;  1  Esp.,  378 ;  1,  Laws  of  N.  Y.,  347  ; 
2  R.  S.,  1829,  354 ;  Stat.  2  Geo.  II..  ch.  13 ;  Cowp.,  56. 

THIS  was  an  action  of  assumpsit,  on  an  open 
policy  of  insurance,  on  the  cargo  of  the 
schooner  Alice,  from  Washington,  in  North 
Carolina,  to  New  York.  The  declaration  was 
of  the  term  of  November,  1803,  and  for  a  total 
loss  by  the  perils  of  the  sea.  There  was  a 
count  for  money  had  and  received  to  the  use 
of  the  plaintiff.  Plea,  non  aswmpsit,  and 
notice  of  a  set-off.  The  cause  was  tried  at  the 
New  York  sittings,  in  April,  1806,  before  Mr. 
Justice  Spencer,  when  the  jury  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  following  facts. 
The  preliminary  proofs  were  exhibited  to  the 
defendant  on  the  17th  February,  1803.  and  the 
proof  of  interest  about  the  1st  July  following. 
The  proof  of  loss  was,  that  the  vessel  sailed 
from  Washington  for  New  York,  about  the 
middle  of  February,  1802,  and  had  not  been 
heard  of  since.  There  was  an  indorsement  on 
the  policy,  by  Mr.  Ferrers,  who  was  shown  to 
be  the  agent  of  the  insurers  for  examining  and 
reporting  on  the  preliminary  proofs.  He 
stated  that,  by  the  evidence  produced  to  him, 
on  the  17th  February,  1803,  the  vessel  sailed 
the  16th  February,  1802,  and  had  not  since  been 
heard  of,  and  that  full  interest  appeared,  if 
the  defendant  was  satisfied  as  to  the  shipment 
of  the  goods.  No  abandonment  was  made. 
The  proof  of  interest  was,  that  the  vessel  had 
on  board  ten  hogsheads  of  sugar  for  the  ac- 
count and  risk  of  Monro  &  Gordon,  and  a 


NOTE.— Marine  Insurance — Missing  vessel — Pre- 
sumption of  lass. 

There  is  no  fixed  rule  of  law  as  to  the  time  after 
which  a  missing  vessel  will  be  presumed  to  be  lost. 
It  in  all  cases  depends  upon  the  circumstances  of 
the  particular  case.  Gordon  v.  Bowne,  8tm/  a : 
Houstman  v.  Thornton,  Holt,  242;  Marshall  v. 
Parker.  2  Camp.,  70. 

See.also.Cohen  v.  Hinckley,  2  Camp.,  51 ;  Roster  v. 
Jones,  R.  and  M..  333 ;  Twemlow  v.  Oswin,  2  Camp., 
85 ;  Roster  v.  Reed,  6  B.  and  C.,  19 ;  9  D.  and  R.,  2. 
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quantity  of  rum  and  turpentine  consigned  to 
them,  a  part  of  which  was  to  replace  an  equal 
amount  in  sugar  and  molasses,  taken  out  of  the 
Alice  at  Washington  on  her  arrival  from  Bar- 
bad  oes. 

The  set-off  claimed  by  the  defendant  was  a 
promissory  note  of  Munro  &  Gordon  to  the  de- 
fendant, dated  the  5th  of  March,  1802,  for  $984.- 
31,  payable  in  eighteen  months,  which  fell  due 
the  8th  September,  1803.  This  set-off  was  ob- 
jected to,  on  the  part  of  the  plaintiff,  but  the 
151*]  *obiection  was  overruled  by  the  judge. 
The  plaintiff  then  proved  that  about  the  time 
the  note  was  dated,  the  plaintiff  and  his  de- 
ceased partner,  Munro,  made  a  compromise 
with  their  creditors,  to  whom  they  gave  notes, 
indorsed  by  other  persons,  as  their  security, 
for  ten  shillings  in  the  pound,  payable  in  6 
and  12  months,  and  their  own  notes  for  five 
shillings  in  the  pound,  payable  in  18  months, 
the  residue  of  their  debts  being  released  by 
their  creditors.  The  notes  payable  at  6  months 
were  paid  by  Munro  &  Gordon;  those  at  12 
months  by  the  indorsers,  and  those  at  18 
months  were  still  unpaid  ;  one  of  which  is  the 
note  held  by  the  defendant  and  offered  as  a 
set-off.  The  policy  on  which  this  action  was 
brought,  was  assigned  to  the  indorsers  of  the 
notes  at  12  months,  a  short  time  before  they 
were  paid,  and  for  their  indemnity  ;  but  at  the 
time  the  notes  were  indorsed,  there  was  no 
agreement  on  the  part  of  Munro  &  Gordon  to 
give  them  security.  The  only  notice  the  de- 
fendant had  of  the  assignment  of  the  policy, 
was  by  one  of  the  assignees,  who,  about  the 
1st  July,  1803,  demanded  payment  of  the  loss, 
on  behalf  of  the  assignees,  and  made  frequent 
applications  to  the  defendant  in  writing,  for 
that  purpose.  The  defendant  never  suggested 
that  he  had  any  set-off. 

Messrs.  Hopkins  and  Radcliff,  for  the  plaint- 
iff. The  vessel  sailed  from  Washington  the 
16th  February,  1802,  and  on  the  17th  Febru- 
ary, 1803,  the  loss  was  claimed.  Here  a  year 
and  a  day  had  elapsed  without  any  news  of 
the  vessel,  and  the  jury  might  fairly  infer  that 
she  was  lost.  There  is  no  reason  to  fix  the 
time  that  is  to  afford  this  presumption  of  loss, 
at  a  year  and  a  day,  in  all  cases,  without  re- 
gard to  the  length  of  the  voyage,  and  other 
circumstances.  Neither  in  England,  nor  in 
this  country,  is  there  any  fixed  rule  on  this 
subject ;  though  France,  Spain,  and  some 
other  countries,  have  made  positive  regula- 
tions as  to  the  time.  (Marshall,  417.) 


[COURT. 
further.] 


You  need  not  argue  this  point 


152*]  *This  was  an  open  policy,  and  if 
the  duties  and  premium  are  added  to  the  first 
cost  of  the  sugar,  the  amount  will  be  more 
than  the  sum  insured,  besides  the  naval  stores 
consigned  to  the  plaintiff,  and  in  a  part  of 
which  he  was  beneficially  interested.  The 
plaintiff  has,  therefore,  produced  sufficient 
proof  to  entitle  him  to  recover  the  full  amount 
insured. 

3.  As  to  the  set-off  claimed  by  the  defend- 
ant. The  right  of  set-off  depends  not  so  much 
on  the  form  of  the  action,  as  the  nature  of  the 
demand  stated  in  the  plaintiff's  declaration. 
The  demands  of  the  parties  must  be  certain  as 
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well  as  mutual.  A  set-off  cannot  be  pleaded 
to  an  action  for  general  damages  in  covenant 
or  assumpxit,  or  for  the  breach  of  a  special 
agreement,  where  the  amount  to  be  recovered 
is  unliquidated,  and  cannot  be  ascertained 
without  the  intervention  of  a  jury.  (Montagu 
on  Set-Off,  18,  19.)  The  damages  to  be  re- 
covered on  a  policy  of  insurance  are  always 
uncertain  ;  the  amount  depends  on  the  proof 
at  the  trial.  The  plaintiff  may  declare  for  a 
total  loss,  yet  be  able  to  prove  only  a  partial 
loss,  the  extent  of  which  will  be  greater  or 
less,  according  to  the  circumstances  of  each 
particular  case.  A  policy  of  insurance  is  a 
contract  of  indemnity.  The  assurer  under- 
takes to  indemnify  the  assured,  for  the 
damages  he  may  sustain  by  losses  in  conse- 
quence of  the  perils  insured  against  by  the 
policy.  It  is  like  a  bond  to  save  harmless,  or 
for  srood  behavior.  In  the  case  of  Colson  v. 
Welsli  (I  Esp.  Cases,  378),  Lord  Kenyon  said 
that  the  statute  of  set-off  applied  only  to  cases 
of  mutual  debts ;  that  where  the  plaintiff's  de- 
mand was  on  a  special  count  or  ground  of  ac- 
tion, as  for  the  breach  of  an  agreement,  a  set-off 
was  inadmissible,  though  it  might  be  allowed 
where  the  plaintiff  had  recourse  to  the  money 
counts.  Debts  to  be  set  off  must  be  such  as 
an  indebitatus  asuumpsit  will  lie  for.  (Cowper 
56  ;  1  Wm.  Bl.,  394  ;  6  Term,  484  ;  2  Burr. 
1024.) 

There  is  no  case  to  be  found  where  a  policy 
of  insurance  has  been  allowed  to  be  set-off 
The  only  case  in  which  it  is  mentioned  is  that 
of  Grove  v.  Duoois(l  Term,  112);  but  there  the 
sums  set  off  were  for  losses  actually  paid  by  the 
broker.  In  * Brown  v.  Ouming  (2  Caines,  [*  1 53 
33),  this  court  considered  a  demand  for  not 
keeping  a  vessel  fully  insured,  offered  to  be 
set-off,  as  inadmissible.  If  a  policy  of  in- 
surance cannot  be  set  off,  e  converso,  nothing 
can  be  set  off  against  it. 

Again,  any  demands  arising  subsequent  to 
the  assignment  by  the  plaintiff,  cannot  be  set 
off.  for  the  court  will  regard  and  protect  the 
interests  of  assignees  and' trustees.  (Johnson 
v.  Bloodgood,  decided  in  1799.) 

Messrs.  S.  Jones  and  Riggs,  contra.  As  to  proof 
of  interest,  it  is  very  questionable  whether  any 
of  the  articles,  except  the  sugar,  can  be  taken 
into  the  calculation  ;  for  the  plaintiff  had  not 
a  direct  or  insurable  interest  in  them. 

2.  In  regard  to  the  proof  of  loss,  no  rule  ap- 
pears to  have  been  established  in  this  country 
as  to  the  time  when  a  vessel  that  has  never 
been  heard  of  shall  be  presumed  to  be  lost, 
unless  a  year  and  a  day  may  have  been  adopted 
by  general  usage.  The  law  on  this  subject 
differs  in  different  countries,  and  it  is  impor- 
tant that  we  should  have  some  fixed  regula- 
tion. In  this  case  there  has  been  no  abandon- 
ment. It  is  true  that  where  a  loss  is  physically 
total,  no  abandonment  can  be  necessary.  But 
there  is  no  evidence  that  the  vessel  has  sunk 
at  sea  ;  she  may  have  been  stranded  on  some 
distant  coast,  and  a  part  be  saved.  Marshall 
(p.  517;  2  Emerigon,  181)  says  that  the 
insured  may  abandon  after  the  time  has 
elapsed  which  affords  the  presumption ,  of 
loss. 

The  doctrine  of  set-off  is  an  equitable  one, 
and  ought  to  be  favored  and  extended.  The 
declaration  in  this  case  is  not  for  uncertain 
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damages.  It  is  for  a  certain  sura,  or  a  certain 
loss.  The  action  is  a-**ump*it.  Where  the 
claim  is  for  certain  damages,  or  where  the 
amount  can  be  made  certain  by  proof,  without 
the  intervention  of  a  jury,  it  may  be  set  off. 
The  plaintiff  demands  the  whole  sum  insured, 
deducting  two  per  cent.  ;  this  is  specific,  it 
being  for  physical  total  loss.  In  an  action  for 
goods  sold  and  delivered,  the  plaintiff  avers  a 
particular  value  ;  but  the  damages  are  as  un- 
certain as  in  the  present  case,  for  a  jury  may 
give  more  or  less  than  the  precise  sum  allegea. 
The  note  given  to  the  defendant  was  no  extin- 
134*]  guishment  of  the  *previous  debt  due  to 
him  from  the  plaintiffs.  At  the  time  of  the 
assignment  there  was  a  debt  really  due  ;  and 
it  would  be  unjust  to  permit  an  insolvent 
debtor  to  assign  over  his  bond,  or  debt,  so  as 
to  deprive  his  debtor  of  the  rijjht  of  set-off. 
There  was  no  proof  of  nnv  notice  of  the  as- 
signment of  the  policy  until  long  after  the  note 
was  given. 

Several  other  points  were  raised  and  ar- 
gued by  the  counsel  on  both  sides  ;  but  they 
were  not  considered  or  decided  upon  by  the 


KENT,  C  h.  J.,  delivered  the  opinion  of  the 
court  : 

This  case  gives  rise  to  two  general  questions, 

1.  Has  the  plaintiff  showed  a  right  to  recover  ? 

2.  If  he  has,  is  the  defendant  entitled  to  his 
set-off  ? 

1.  It  was  proved  that  the  vessel  sailed  from 
North  Carolina,  for  New  York,  about  the 
middle  of  February,  1802,  and  had  not  been 
heard  of  since,  and  that  the  preliminary  proofs 
were  exhibited  to  the  defendant  at  the  expira- 
tion of  one  year  from  the  sailing  of  the  vessel. 
After  the  lapse  of  a  year,  there  was  in  this  case 
H  sufficient  presumption  of  loss  to  justify  the 
plaintiff  to  call  on  the  defendant  for  payment. 
There  is  no  precise  time  from  which  the  pre- 
sumption is  to  arise.  Each  case  must  depend 
upon  its  own  circumstances  (Marshall,  417, 
418).  and  considering  the  relative  situation  of 
the  two  places  which  formed  the  commence- 
ment and  end  of  the  voyage  insured,  the  .pre- 
sumption was  reasonable  that  the  vessel  had 
perished. 

No  dispute  exists  about  the  due  exhibition 
of  the  preliminary  proof  of  loss,  and  as  to  the 
preliminary  proof  of  interest,  it  appears  that 
an  account  of  10  hogsheads  of  sugar  and  75 
barrels  of  turpentine  was  exhibited  to  Mr. 
Ferrers,  the  known  agent  of  the  insurers,  to 
examine,  and  report  on  preliminary  proofs.  It 
was  proved  upon  the  trial  that  those  articles 
were  on  board,  and  that  the  sugar  was  on  ac- 
count and  risk  of  the  plaintiffs,  and,  together 
with  the  turpentine,  was  consigned  to  them. 
These  articles,  with  the  premium  and  charges 
thereon,  were  sufficient  proof  of  interest,  to  the 
amount  of  the  sum  insured. 
155*]  *It  is,  however,  objected  that  here 
was  no  abandonment,  and  that  an  abandon- 
ment is  requisite  in  every  case  where  the 
plaintiff  claims  a  total  loss.  The  answer  to 
this  is,  that  the  plaintiffs  had  nothing  to  aban- 
don. There  was  an  absolute  destruction  of 
the  whole  subject,  and  the  ceremony  of  aban- 
donment would  have  been  idle.  In  the  case  of 
Abel  v.  Potts  (8  Esp.  Cases,  242),  an  abandon- 
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ment  was  not  required  where  the  loss  was  total 
and  continued  so. 

The  plaintiff,  therefore,  in  the  first  instance, 
showed  a  good  right  to  recover.  The  next 
question  is  as  to  the  right  of  set-off.  It  would 
be  unnecessary  for  me  to  examine  several  of 
the  collateral  points  discussed  under  this  head, 
for  I  am  of  opinion  that  a  set-off  cannot  be 
permitted  to  a  count  on  an  open  policy  of  in- 
surance. The  demand  of  the  plaintiff,  as  well 
as  that  of  the  defendant,  must  be  specific  and 
certain  ;  there  must  be  mutually,  or  on  each 
side,  a  debt  to  authorize  a  set-off.  A  promissory 
note  on  the  part  of  the  defendant  cannot  be 
set  off  against  a  demand  of  the  plaintiff,  un- 
less that  demand  be  of  such  a  nature  that  it 
could  be  set  off  by  a  defendant,  if  it  should 
exist  in  him.  (Montagu  on  Set-Offs,  18,  19  ; 
Colson  v.  Welsh,  1  Esp.  Cases,  378.)  The 
statute  says  (Laws  of  New  York,  Vol.  I.,  p. 
847  ;  2  Rev.  Stat.  of  1829,  354),  that  "  if  two 
or  more  persons  dealing  together  be  indebted 
to  each  other,  and  one  of  them  sues  the  other," 
&c.  The  English  Set-off  Act  is  in  substance 
the  same.  The  statute  of  2  Geo.  II.,  ch.  22, 
sec.  13,  declares  that  where  there  are  mutual 
debts  between  the  parties  they  may  be  set  off. 
The  words  "mutual  debts,"  in  the  English 
statute,  and  "  dealing  together,  and  being  in- 
debted to  each  other,"  in  our  act,  are  expres- 
sions of  the  same  import,  and  the  English  de- 
cisions upon  the  construction  of  their  statute 
are  perfectly  in  point  as  to  the  construction  of 
our  act.  In  Hewlet  v.  Strickland  (Cowp.,  56) 
it  was  held  that  uncertain  damages  could  not 
be  set  off,  and  that  the  debts  to  be  set  off  must 
be  such  as  an  indebitatus  asmmpsit  would  lie 
for.  The  same  doctrine  *w as  held  in  [*156 
Weighatt  v.  Waters.  Both  these  cases  related 
to  unliquidated  damages  in  a  matter  of  con- 
tract, and  they  were  cited  and  approved  of  by 
this  court  in  Brown  v.  Cuming.  The  case  of 
Cohan  v.  Welsh,  already  referred  to.  is  very 
much  in  point,  as  it  established  that  a  set-off 
could  not  be  admitted  against  an  uncertain 
demand  of  the  plaintiff,  or  one  sounding  in 
damages  for  the  breach  of  an  agreement.  It 
will  be  scarcely  necessary  to  show  that  the 
present  action  is  for  uncertain  and  unliquidat- 
ed damages.  In  the  case  of  an  open  policy, 
the  extent  of  the  loss,  and  the  extent  of  the 
interest,  must  always  be  matters  of  great  un  - 
certainty,  until  the  proofs  have  been  exhibited 
to,  and  passed  upon  by,  a  jury.  A  policy  is, 
emphatically,  a  contract  of  indemnity,  and 
nothing  can,  in  most  cases,  be  more  unliqui- 
dated than  the  amount  of  such  indemnity.  It 
depends  upon  a  great  variety  of  facts  and  cir- 
cumstances, to  be  disclosed  and  digested  at 
the  trial.  Whatever,  therefore,  might  be  our 
speculations  on  the  question,  if  it  were  to  be 
determined  upon  general  principles  of  equity, 
we  are  in  this  case  bound  by  the  language  and 
settled  construction  of  the  statute. 

We  are,  therefore,  of  opinion  that  judgment 
must  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Johns.,  108 ;  18  Johns.,  155  ;  20  Johns.. 
138 ;  2  Cow.,  174 :  6  Cow.,  615 :  2  Wend.,  411 ;  5  Wend., 
354;  8  Wend.,  113,  123;  15  Wend.,  58,  63;  26  Wend., 
165;  3  Johns.  Ch.,  358;  2  Edw.  Ch..  75;  6  Paige,  224; 
59  N.  Y.,  577  ;  6  Boew.,  638 :  14  Mich.,  157. 
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157*]  *ELTING,  DUNLAP  AND  GRANT 

v. 
SCOTT  AND  SEAMAN. 

1.  Marine  Insurance — Representation — To  One 
Underwriter,  not  Evidence  of  Representation 
to  Subsequent  Underwriter — Case  in  Action 
Between  Insurers  and  Insured — Subsequent 
Suit.  2.  Belligerent  Risks— No  Warranty  of 
National  Character  —  Sea  Letter  —  Implied 
Warranty  of  Seaworthiness.  3.  Payment  of 
Loss — Mistake — Recovery. 

A  representation  to  one  underwriter  is  not  evi- 
dence of  a  representation  to  a  subsequent  under- 
writer on  a  different  policy,  though  on  the  same 
vessel,  and  against  the  same  risks. 

A  case  made  between  the  assurers  and  assured,  in 
.an  action  on  a  policy  of  insurance,  will  not  be  re- 
ceived in  evidence  in  another  suit  in  which  the  par- 
ties are  different,  though  it  relate  to  the  same  sub- 
ject or  policy. 

Where  a  policy  contains  no  warranty  of  neutrali- 
ty, or  of  the  character  of  the  vessel,  the  assurers  take 
upon  themselves  all  risks,  belligerent  as  well  as  neu- 
tral. Evidence,  therefore,  that  the  owner  resided 
in  a  belligerent  country  is  irrelevant,  as  it  does  not 
vary  the  risk,  or  the  responsibility  of  the  assurers. 

Where  the  national  character  of  a  vessel  is  not 
warranted  or  represented,  it  is  not  incumbent  on  the 
.assured  to  show  that  she  had  a  sea  letter,  or  other 
papers  required  by  the  laws  of  the  country,  or  by 
treaties  with  foreign  nations.  It  seems  that  the 
implied  warranty  or  seaworthiness  does  not  extend 
.so  far  as  to  warrant  that  the  vessel  shall  have  all 
proper  documents  or  papers  on  board ;  it  being  ma- 
terial only  to  show  that  such  papers  were  on  board 
when  the  national  character  of  the  vessel  appears 
in  the  policy,  or  is  represented  to  the  assurer. 

The  assurer,  who  has  paid  a  loss  on  a  policy,  can- 
not recover  it  back,  unless  he  make  out,  affirmative- 
ly, a  clear  case  of  mistake,  as  to  the  fact  or  the  law. 

Whether  an  assurer,  who  has  paid  a  loss,  under  a 
full  knowledge  of  all  the  facts,  can  recover  back 
the  money,  on  the  ground  of  a  mistake,  as  to  the 
law,  dubitatur. 

Citations— 1  Johns.  Rep,,  301 ;  2  Johns.  Cos.,  168  :  2 
East,  409 ;  Doctor  and  Student,  88,  79, 147, 151, 152. 

THIS  was  an  action  of  assumpsit  for  money 
had  and  received  to  the  use  of  the  plaint- 
iff. The  cause  was  tried  before  Mr.  Justice 
.Spencer,  at  the  New  York  sittings,  the  16th 
April,  1806.  On  the  30th  December,  1797, 
the  plaintiffs  underwrote  a  policy  of  insurance, 
•effected  in  the  name  of  the  defendants,  "  for 
themselves,  or  whomsoever  else  might  have 
.any  interest  therein,"  on  goods,  on  board  the 
schooner  Betsey,  on  a  voyage  from  Cura£oa  to 
New  York,  On  the  llth  April,  1798,  the  de- 
fendants claimed  a  total  loss,  by  reason  of 
capture  and  condemnation  by  the  French,  and 
.the  amount  of  loss  was  paid  to  them.  The 
persons,  whose  names  were  first  underwritten 
on  the  policy,  were  Rhinelander,  Hartshorne 
&  Co.  ;  the  plaintiffs  underwrote  next,  and 
there  were  several  other  names  subscribed.  A 
.suit  was  brought  by  the  defendants  against 
Rhinelander,  Hartshorne  &  Co.,  and  a  verdict 
was  found  in  their  favor  in  1799  ;  and  in  1801 
a  final  judgment  was  given  on  the  verdict.  From 
the  record  in  that  suit  produced  in  evidence, 
it  appeared  that  the  interest  was  averred  to  be 
in  the  present  defendants.  The  policy  was  in 
the  ordinary  form,  and  without  any  warranty. 
A  separate  policy  had  been  underwritten  by 
Mark  &  Speyer  and  others,  on  the  same  cargo, 


NOTE.— That  the  warranty  of  neutrality  is  not  im- 
plied, see  Barnewall  v.  Church,  1  Cai.,  217,  and  note. 

As  to  payment  under  mistake  and  recovery,  see 
Faugier  v.  Hallett,  2  Johns.,  Cas.,  233. 


and  for  the  same  voyage,  in  January,  1798.  In 
a  suit  by  the  present  defendants  against  M.  & 
S.,  a  verdict  was  given,  in  1799,  for  the  de- 
fendants, Mark  &  Speyer,  on  which  a  final 
judgment  was  entered  in  October,  1801.  The 
declaration  in  that  suit  averred  the  interest  to 
be  in  the  present  defendants.  The  plaintiffs 
offered  in  evidence  a  special  case  made  for  the 
argument  of  that  *cause,  which  was  [*158 
rejected  by  the  judge.  It  was  proved  that  one 
George  Scott,  a  citizen  of  the  United  States, 
was  a  joint  partner  with  the  present  defend- 
ants in  the  cargo  insured  by  the  plaintiffs,  and 
that  he  had  resided  in  Curacoa,  which  is  a 
belligerent  colony,  near  a  year,  having  con- 
tinued there  part  of  1796  and  1797,  and  re- 
turned there  again  in  December,  1797,  after 
coming  to  New  York.  While  at  Cura9oa, 
Scott  transacted  business  as  a  commission 
merchant,  for  the  defendants  and  others.  It 
appeared,  also,  that  one  of  the  present  defend- 
ants had  said  that  the  vessel  in  which  the  cargo 
insured  was  shipped,  had  not  a  sea  letter  on 
board,  at  the  time  of  her  capture  ;  and  that  the 
want  of  that,  or  some  other  papers,  was  the 
cause  of  her  capture  and  condemnation,  the 
vessel  having  sailed  without  her  papers.  A 
copy  of  the  condemnation  was  shown  to  the 
underwriters.  The  plaintiffs  offered  to  prove 
that  the  fact  of  the  interest  of  George  Scott  in 
the  cargo  was  not  communicated  to  the  insur- 
ers when  the  policy  was  underwritten ;  and 
that  had  they  known  that  fact,  the  premium 
would  have  been  increased,  the  actual  premium 
having  been  calculated  on  the  belief  that  the 
property  was  neutral  and  exclusively  owned 
by  the  defendants.  This  testimony  was  over- 
ruled by  the  judge.  It  did  not  appear  that 
any  representation  was  made  to  the  insurers, 
as  to  the  property  insured.  Upon  this  evidence, 
the  judge  directed  the  plaintiffs  to  be  called, 
and  a  nonsuit  was  entered. 

A  motion  was  now  made  to  set  aside  the 
nonsuit,  on  the  following  grounds  : 

1.  Because    the   judge   rejected  testimony 
which  ought  to  have  been  admitted. 

2.  Because  there  was  a  concealment  of  the 
residence  and  interest  of  George  Scott. 

3.  Because  the  vessel  sailed  without  papers 
and  was  captured  and  condemned. 

4.  Because  the  cause  ought  to  have  been  sub- 
mitted to  the  jury  on  the  ground  that  all  the 
facts  were  not  disclosed  to,  or  known  by  the 
plaintiffs,  when  the  loss  was  paid  ;  and  if  they 
had  been  disclosed  or  known,  the  plaintiffs 
acted  under  a  mistake  as  to  the  law. 

*Mr.  Bogert,  for  the  plaintiffs.  The  [*159 
case  made  in  the  suit  of  Mark  &  Speyer  was  on 
the  same  policy,  which  involved  the  same  ques- 
tion. 

KENT,  Ch.  J.  Has  not  this  point  already 
been  decided  in  the  case  of  Neilson  v.  The  Co- 
lumbia Insurance  Company?  (See  1  Johns. 
Rep.,  p.  301.) 

Mr.  Bogert.  The  point  there  decided  was, 
that  a  case  made  at  a  former  trial  could  not  be 
adduced  to  impeach  the  testimony  of  a  wit- 
ness given  on  a  second  trial.  A  judgment  or 
verdict  is  evidence  against  a  person,  not  a 
party,  but  who  claims  under  a  party,  or  under 
the  same  deed  ;  or  where  the  controversy  re- 
lates to  the  same  subject  matter.  (4  Comyns, 
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89  ;  Evid.  A,  5  ;  1  Ld.  Raym.,  720;  Peake's 
LawofEvi.,2d  edit.,  87.)  Here  the  action 
was  on  the  same  policy  or  instrument,  and  re- 
lated to  the  same  question  or  right,  and  by 
parity  of  reasoning,  tin-  admissions  of  the  party 
in  the  former  case  ought  to  have  been  received 
in  evidence. 

2.  Scott  being  an  adopted  alien,  or  resident 
in  a  belligerent  country,  was  a  material  fact 
which  ought  to  have  been  communicated  to 
the  plaintiffs,  since  it  enhanced  the  risk  of 
capture.     It  is  true  that  where  there  is  no  war- 
ranty or  representation,  the  assurer  takes  upon 
himself  all  war  risks.      (1  Caines,  237 ;  llnrtt- 
weliv.  Church;  Murray  v.    United  Insurance 
Company,  July  Term,  1800.)    There  was  suf- 
ficient evidence  offered  to  the  jury  to  make  it 
a  question  for  them  to  decide  whether  there  was 
a  representation  that  the  property  was  neutral 
or  not.     In  the  case  of  Mark  &  Speyer  there 
was  an  averment  of  repesentation. 

3.  The  case  states  that  the  vessel  sailed  with- 
out her  papers.  It  is  an  implied  condition  in  re- 
gard to  every  vessel  that  she  shall  be  navigated 
and  conducted  according  to  the  law  of  na- 
tions, and  the  laws  of  the  country  to  which 
she  belongs.    (Marshall,    317,    385.)    If    she 
be  condemned  for  want  of  the  proper  docu- 
ments, or  for  a  violation   of  the  provisions 
of  existing  treaties,  the  policy  is  void.     The 
vessel,  in  this  case,  was  condemned  as  enemy's 
property. 

[KENT,  Ch.  J.  It  does  not  appear  in  the 
policy,  that  the  vessel  was  American,  or  to 
what  nation  she  belonged.] 

It  is  sufficient  if  she  was  in  fact  American. 
By  the  law  of  nations,  every  vessel  must  have 
1*6O*J  a  sea  letter,  or  passport.  *This  is  re- 
quired by  the  law  of  the  United  States  and  by 
treaties  existing  with  foreign  countries. 

[LIVINGSTON,  J.  But  must  not  the  vessel. 
to  make  this  a  valid  objection,  be  warranted 
neutral  ?J 

The  insured  on  the  cargo  may  object  to  the 
seaworthiness  of  the  vessel ;  and  a  vessel  sail- 
ing without  proper  documents  cannot  be  said 
to  be  seaworthy.  So  if  the  vessel  have  no 
pilot  on  board,  in  sailing  up  a  river  or  into  a 
port,  the  assurer  is  not  answerable  in  case  of 
loss.  (Law  v.  HoUingioorth,  7  Term,  160.) 
And  it  seems  to  be  the  opinion  that  she  must  not 
only  have  a  pilot  on  board,  but  one  duly  quali- 
fied according  to  the  laws  of  the  country.  For 
all  faults  which  do  not  amount  to  barratry  the 
owner,  and  not  the  insurer,  is  liable.  (1  Caines' 
Cases  in  Error,  7,  Vos  &  Grave*  v.  United  In- 
surance Company.) 

4.  A  person  who  pays  money  under  a  mis- 
take either  as  to  law  or  fact,  may  recover  it 
back,  unless  he  was  under  a  moral  obligation 
to  pay,  or  has  paid  under  judicial  process.     A 
person  who  promises  to  pay  under  a  mis- 
take as  to  his  legal  responsibility,  is  not  liable 
on  such  promise.     (2    Burr.,    1005,  Moaesv. 
Mac  Farlan;  Cowp.  565  ;  2  Black.,  824.)    If 
an  adjustment  of  a  loss  be  agreed  to,    under  a 
misconception  of  law  or  fact,  it  is  not  binding  ; 
and  if  money  has  been  paid  by  mistake  on 
such  adjustment,  it  may  be  recovered  back. 
(Christian  \.  Coombe,  2  Espinasse's  Cases,  489: 
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I  1  Term,  284,  Rizev.  Dickinson;  Marshall,  544 
|  545,  546  ;  Doug.,  638  ;  1  Caines,  36  ;  Chitty. 
j  102.)  This  was  considered  as  a  principle  of 
the  English  law,  as  well  as  of  the  civil  law, 
until  it  was  questioned  by  Mr.  Justice  Buller, 
in  the  case  of  liili>i<-  v.  Lmnley  (2  East,  469), 
whether  money  paid  under  a  full  knowledge 
of  all  the  facts  could  be  recovered  back  on  the 
ground  of  its  having  been  paid  under  an 
ignorance  of  the  law.1  From  the  reasoning  of 
this  court  in  the  case  of  Dow  v.  Smith  (1  Cai.  36), 
it  would  seem  that  the  notion  of  Mr.  Justice- 
Buller  had  not  been  adopted  here,  and  that  an 
adjustment  of  a  policy,  though  made  with  a 
knowledge  of  all  the  facts,  would  not  become- 
conclusive  on  the  insurers  if  it  appeared  that 
they  were  not  legally  responsible. 

Messrs.  Wells  and  Hoffman,  contra.  The- 
plaintiffs,  to  make  out  their  case,  must  show 
either  a  mistake  or  a  fraudulent  concealment 
of  facts.  To  prove  a  concealment  of  a  mate- 
rial fact,  they  offered  in  evidence  a  case  made 
*in  a  cause  between  the  present  de-  [*161 
fendants  and  Mark  &  Speyer.  It  would  be  a 
mischievous  and  dangerous  rule  to  allow  these 
cases  to  be  read  in  evidence,  even  between  the 
same  parties,  but  far  more  so  between  different 
parties,  though  relating  to  the  same  subject  of 
controversy.  The  cases  came  into  practice  in 
place  of  the  reports  of  the  judge  of  what  passed, 
at  the  trial.  They  are  generally  made  up  by 
consent,  and  contain  admissions  of  the  counsel 
which  never  ought  to  conclude  the  parties, 
who  may  be  absent,  or  ignorant  of  what  i< 
done  on  these  occasions.  That  a  knowledge 
of  the  fact  of  the  residence  and  ownership  of 
Scott,  or  that  the  vessel  sailed  without  papers, 
would  have  enhanced  the  premium,  is  not  suf- 
ficient evidence  of  a  misrepresentation  ;  or  to 
make  out  a  contract  to  indemnify  against  a, 
belligerent  or  neutral  risk.  The  rates  of  pre- 
mium on  the  same  risks  by  different  under- 
writers, are  various,  and  can  afford  no  satis- 
factory criterion  of  the  nature  or  extent  of  the 
risk  insured  against.  The  plaintiffs  come  here 
to  recover  back  money  already  paid,  and  the 
onus  probandi  lies  upon  them  ;  they  must 
clearly  show  that  there  was  a  misrepresenta- 
tion :  that  the  vessel  sailed  without  papers ; 
and  that  there  has  been  a  fraudulent  conceal- 
ment by  the  defendants  ;  otherwise,  as  this  is 
a  general  policy,  without  warranty,  they  must, 
be  considered  as  liable  for  all  risks. 

The  want  of  papers  was  not  insisted  on  at 
the  trial.  It  does  not  appear  from  the  case 
that  the  vessel  was  American,  so  that  the  as- 
sured would  be  obliged  to  have  the  papers  on 
board  requisite  to  support  the  character  of  an 
American. 

Mr.  Radfliff,  in  reply.  This  being  a  motion 
fo  set  aside  a  nonsuit,  it  ought  to  be  granted, 
if  the  court  should  be  satisfied  that  there  was 
evidence  enough  to  justify  the  jury  in  giving  a. 
verdict  for  the  plaintiff,  "it  is  not  pretended 
that  a  case  made  is  evidence  against  a  third 
person,  but  only  against  the  parties.  Would 
the  facts  contained  in  a  special  verdict  be  evi- 
dence against  the  *party  ?  If  so,  why  [*162 
not  a  case  ?  Both  contain  the  facts  proved  or 
admitted  at  the  trial.  In  Neffson  v.  The  Co- 

1.— See  Evans"  Translation  of  Pothier  on  Obliga- 
tions, in  the  appendix.  Vol.  II.,  pp.  386-407,  where 
the  cases  are  examined  and  the  doctrine  discussed. 
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Inmbia  Insurance  Company  the  court  consid- 
ered the  case  as  conclusive  between  the  parties. 
But  admitting  it  to  be  prima  facia  evidence 
only,  it  ought  to  have  been  received.  A  rep- 
resentation to  the  first  underwriter  on  the 
same  policy,  is  a  representation  to  all  the  sub- 
sequent underwriters.  There  is  a  wide  differ- 
ence between  a  war  risk  and  a  peace  or  neu- 
tral risk.  A  representation  to  some  of  the 
underwriters  on  the  same  risk  is  some  evidence 
at  least  of  a  similar  representation  to  the  others  ; 
and  the  evidence  oifered  to  show  a  peace  risk 
was  proper  to  be  submitted  to  the  jury,  from 
which,  when  connected  with  other  facts,  they 
might  find  that  the  parties  did  not  contract  to 
insure  against  war  risks. 

Though  the  case  submitted  to  the  court  is 
silent  as  to  the  character  of  the  vessel,  yet  as 
the  parties  reside  here,  the  presumption  is  that 
she  was  American  and,  therefore,  bound  to 
have  a  sea  letter  and  other  necessary  papers  on 
board. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court : 

The  court,  in  the  first  place,  rejected  the  evi- 
dence of  a  case  which  had  been  made  in  an 
action  brought  by  the  present  defendants 
against  Mark  &  Speyer.  This  case  was  offered 
in  order  to  raise  a  presumption  that  the  de- 
fendants had  represented  the  property  to  be 
neutral.  It  is,  however,  a  sufficient  answer  to 
this  to  observe  that  a  representation  to  one  in- 
surer cannot  be  evidence  of  a  like  representa- 
tion to  another  insurer,  on  a  different  policy. 
The  inference  is  too  remote,  and  has  no  solid 
ground  to  support  it.  These  cases  are  a  spe- 
cies of  testimony  which  ought  not,  perhaps, 
in  any  case  to  be  admitted,  unless  where  the 
admission  is  made  a  condition  of  granting  a 
new  trial ;  nor  has  it  been  the  practice  to  ad- 
mit them.  They  are  generally  drawn  by 
counsel,  without  any  communication  with  the 
parties,  and  often  with  a  view  to  bring  before 
the  court  some  particular  point,  unconnected 
with  much  of  the  narative  part  of  the  case, 
and  which,  for  that  very  reason  may  have 
passed  without  criticism  or  attention.  The 
lO3*]other  *testimony  refused  was  that  which 
was  offered  to  show  that  the  interest  of  George 
Scott  was  not  communicated  to  the  plaintiffs, 
and  that  the  knowledge  of  that  fact  would 
have  increased  the  premium.  I  am  also  of 
opinion  that  this  testimony  was  properly  re- 
jected as  impertinent.  The  policy  stated  that 
the  plaintiffs  underwrote  for  the  defendant,  or 
whomsoever  else  might  have  an  interest ;  it  was 
a  policy  without  any  warranty  of  neutrality, 
and,  as  I  am  bound  to  conclude,  without  any 
representation  to  that  effect,  because  there  was 
no  evidence  of  such  representation.  The 
plaintiffs,  then,  took  upon  themselves  the  risk 
of  the  property  whether  neutral  or  belligerent, 
according  to  the  decision  in  Murray  v.  The  Unit- 
ed Ins.  Co.  (2  Johns.  Cas.,  168).  It  would  ap- 
pear, therefore,  to  have  been  perfectly  imma- 
terial whether  the  interest  of  George  Scott  was 
or  was  not  disclosed.  That  interest  made  no 
alteration  in  the  risk  assumed,  and  there  is  no 
sufficient  cause  why  it  should  have  affected 
the  premium.  As  the  plaintiffs  assumed  war 
risks,  it  must  be  presumed  that  they  took  what 
was  deemed  in  that  case  an  adequate  premium. 
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When  the  legal  operation  of  a  policy  is  ascer- 
tained by  a  sure  and  decisive  test,  the  rate  of 
premium  is  a  circumstance  wholly  immaterial 
and  cannot  alter  its  construction.  It  is  in  this 
view  that  I  consider  the  testimony  offered  as 
inadmissible. 

2.  The  second  point  has  been  already  antici- 
pated ;  and  if  the   interest  and    residence  of 
George  Scott  were  concealed,  it  was  not  a  ma- 
terial concealment,  because  his  interest  did  not 
vary  the  risk.     But  there  is  no  evidence  that 
his  interest  was  concealed  ;  and  any  inference 
to  that  effect  would  be  too  remote.     The  facts 
in  the  c.  se  were  not  sufficient  to  warrant  a 
jury  to  draw  the  inference. 

3.  The  third  point  is,  that  the  vessel  sailed 
without  her  papers.     A  confession  was  made 
by  one  of  the  defendants  that  the  vessel  sailed 
without  a  sea  letter,  and  the  witness  thinks 
that  the  defendant  also  said  that  she  had  sailed 
without  her  papers.     But  I  very  much  doubt 
whether  it  be  a  part  of  the  implied  warranty 
of  seaworthiness,  that  a  vessel  shall  have  her 
proper  documents  on  board.      There  is  no 
*case  that  goes  to  that  length.     These  [*164 
documents  are  only  material  when  the  national 
character  of  the  vessel  is  warranted  or  repre- 
sented.    In  the  present  case,  it  does  not  ap- 
pear to  what  nation  or  to  what  individual  the 
vessel  belonged.     All  that  is  stated  is,  that  she 
was  to  sail  on  a  voyage  from  Curacoa  to  New 
York  ;  the  plaintiffs,  as  insurers  of  the  cargo 
on  board,  took  upon  themselves  belligerent 
risks.     The  sea  letter  and  other  documents 
could  only  have  been  requisite  to  protect  the 
vessel  as  a  neutral,  but  it  was  no  part  of  the 
contract  that  she  was  to  sail  in  that  character; 
or  to  protect  her  against  the  revenue  laws  of 
Curacoa,  but  those  laws  we  are  not  to  notice  ; 
or  to  comply  with  the  laws  of  our  own  coun- 
try, to  which  the  vessel  was  bound,  but  there 
is  no  evidence  that  she  was  sailing  in  contra- 
vention of  our  laws.     (Chrutie  v.  Secretan.  8 
Term,  192,  opinion  of  Lawrence,  J.)  A  vessel 
may  be  competent  to  perform  the  voyage  in- 
sured without  the  possession  of  these  docu- 
ments ;  and  although  we  do  not  profess  to  de- 
clare a  very  strong  opinion  on  this  point,  we 
are  inclined  to  think  that  the  want  of  those 
documents  could  not  have    furnished  to  the 
plaintiff  a  valid  defense  against  the  policy. 

4.  The  last  ground  for  the  present  motion 
is,  that  it  ought  to  have  been  submitted  to 
the  jury  to  determine  whether  there  was  a  due 
disclosure  of  the  facts  at  the  time  the  loss  was 
paid  ;  or,  if  disclosed,  whether  the  plaintiffs 
did  not  act  under  a  misapprehension  of  the 
law. 

As  a  question  of  fact,  there  is  no  evidence 
of  a  want  of  due  disclosure  ;  and  the  jury 
would  not  have  been  warranted  to  have  drawn 
that  inference  against  the  defendants.  The 
sentence  of  condemnation  was  exhibited,  and 
we  must  intend  that  such  sentence  contained 
the  material  facts.  If  it  did  not,  the  plaint- 
iffs ought  to  have  produced  it,  to  show  what 
it  did  contain.  That  sentence  must  be  pre- 
sumed to  have  contained  all  that  was  requisite 
to  be  disclosed,  to  entitle  the  assured  to  call 
upon  the  plaintiffs  for  their  indemnity ;  and 
as  the  plaintiffs  paid  a  total  loss  upon  that  dis- 
closure, they  have  not  shown  any  just  ground 
for  reclaiming  the  money.  It  was  incumbent 
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on  them  to  have  made  out,  affirmatively,  a 
clear  case  of  mistake,  but  they  have  failed  in 
165*]  showing  *any  mistake  either  of  the 
fact  or  of  the  law.  It  will  be  unnecessary, 
therefore,  to  consider  the  question  which  was 
agitated  upon  the  argument,  whether  a  pay- 
ment, made  under  a  mistake  of  the  law,  and 
with  full  knowledge  of  the  facts,  will,  in  any 
case,  upon  that  ground  only,  sustain  an  action 
for  money  had  and  received.  This  question 
has  been  very  ably  discussed,  and  different 
opinions  formed  upon  it,  by  the  civilians  ;  but 
it  is  considered  as  settled  in  England  by  the 
late  case  of  Bilbie  v.  Lumley  (2  East,  409);  and 
that  decision  seems  to  be  in  conformity  with 
the  doctrine  anciently  taught  in  the  Doctor  and 
Student  (p.  79,  147,  152,  251).  But  on  this 
point  we  mean  not  to  give  any  opinion  ;  as  the 
plaintiffs  did  not  make  out  a  case  which  would 
entitle  them  to  a  verdict,  the  nonsuit  was  prop- 
erly directed,  and  the  motion  to  set  it  aside 
ought  to  be  denied. 

Rule  refused. 
Cited  in-1  Wend.,  354. 


COLEMAN 

V. 

WISE   ET  AL.,  Administrators  of  WINTON. 

Promissory  Note — Party  to  Witness. 

A  person  whose  name  appears  on  a  negotiable 
note  is  not  a  competent  witness  to  impeach  the 
validity  of  the  note. 

Qucere,  whether  a  person  who  considers  himself 
bound  in  honor  to  pay  the  losing  party,  though  un- 
der no  legal  oblijration,  is  a  competent  witness  ? 

Citations— 3  Johns.  Cas.,  185 ;  1 T.  R.,  296 ;  1  Cai., 
258;  Peake,  118. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Mayor's  Court  of  the 
City  of  New  York.  From  the  record  it  ap- 
peared that  Robert  Stewart  and  Hamilton 
Stewart  were  partners  in  trade,  and  that  the 
defendant  below,  on  the  second  day  of  Decem- 
ber, 1803,  made  a  promissory  note,  payable  to 
them,  or  to  their  order,  45  days  after  date,  for 
$200,  which  they  indorsed  to  Winton,  the  in- 
testate. To  the  declaration  on  this  note  by  the 
indorsee,  the  defendant  below  pleaded  non  as- 
sumpsit.  At  the  trial  of  the  cause  in  the  court 
below,  a  bill  of  exceptions  was  tendered,  and 
sealed  by  the  judge.  It  states  that  the  plaint- 
iffs produced  and  proved  the  note  and  indorse- 
ments, &c.  That  the  defendant  below  set  up 
usury  in  his  defense,  and  offered  one  Arden 
as  a  witness,  to  prove  the  following  facts  : 
That  Arden,  about  the  18th  of  May,  1803, 
made  a  note  in  favor  of  the  defendant  for  $400, 
payable  to  him  or  order  in  sixty  days,  which 
was  indorsed  by  the  defendant  at  the  request 
166*]  of  and  for  the  accommodation  *of 
Arden,  who  carried  the  note  to  Alexander  L. 
Stewart,  and  negotiated  it  with  him,  at  an 
usurious  rate  of  interest.  When  the  note  was 


NOTE.— Parties  to  bills  and  notes— Competency  as 
•witness*!. 

See  Baker  v.  Arnold,  1  Cai.,  258,  and  note ;  also  N. 
Y.  Code  Civil  Procedure,  sees.  828,  et  seq. 
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payable,  it  was  taken  up  and  paid  by  two  other 
notes  of  $200  each,  drawn  by  Arden,  and  in- 
dorsed by  the  defendant,  and  delivered  to  him, 
who  gave  them  to  A.  L.  Stewart,  or  to  Robert 
and  Hamilton  Stewart,  by  the  order  of  Alex- 
ander, and  who  were  acquainted  with  the  pre- 
vious transactions.  These  notes  were  not 
paid,  and  were  protested  in  the  name  of  Robert 
and  Hamilton  Stewart,  as  the  holders,  for  non- 
payment. The  defendant  then  made  and  de- 
livered to  them  two  promissory  notes  of  $200 
each,  payable  to  them,  or  order,  for  the  pur- 
pose of  taking  up  the  protested  notes,  which, 
however,  by  the  consent  of  the  defendant, 
were  retained  by  R.  &  H.  Stewart.  The  notes 
last  made  by  the  defendant  were  not  paid,  but 
withdrawn  from  the  bank,  by  his  request,  on 
the  days  on  which  they  became  payable,  and 
the  suit  below  was  on  one  of  those  notes.  The 
plaintiffs'  counsel  objected  to  Arden,  as  an  in- 
terested witness,  and  therefore  incompetent  to 
prove  these  facts.  The  defendant  then  pro- 
duced a  release  by  him  to  Arden  ;  he  was  still 
objected  to,  but  the  court  declared  him  to  be 
competent.  He  was  then  sworn  on  his  voir 
dire,  and  being  asked  by  the  plaintiffs'  coun- 
sel, whether  he  did  not  consider  himself  bound 
in  honor  to  pay  the  defendant  any  moneys 
which  should  be  recovered  against  him  in  that 
suit,  the  defendant  objected  to  the  competency 
of  the  question  put  to  the  witness,  but  the 
court  overruled  the  objection  ;  the  question 
was  again  put  to  the  witness,  who  answered  in 
the  affirmative.  The  court  then  rejected  him, 
as  an  incompetent  wituess.  The  jury  there- 
upon found  a  verdict  for  the  plaintiffs,  on 
which  the  court  gave  judgment. 

Mr.  Wells,  for  the  plaintiffs  in  error.  The 
general  rule  that  a  person  whose  name  appears 
on  a  negotiable  instrument,  and  who  has 
thereby  contributed  to  give  it  currency,  shall 
not  be  admitted  as  a  witness  to  invalidate  such 
instrument,  *is  founded  on  principles  [*167 
of  commercial  policy  and  general  convenience. 
It  narrows  the  law  of  evidence,  and  ought 
never  to  be  applied,  except  in  a  case  where  the 
reason  of  the  rule  exists,  not  when  the  ques- 
tion arises  between  the  original  parties,  but 
between  one  of  them  and  an  innocent  indorsee, 
who  may  have  been  wholly  ignorant  of  the 
previous  transactions,  and  ought  not  to  be 
affected  by  them.  R.  &.  H.  Stewart  took  the 
note  payable  to  themselves,  with  a  full  knowl- 
edge of  the  usury,  and  of  all  the  circumstances, 
and  they  are,  in  fact,  the  real  parties.  Winton 
was  a  mere  nominal  person,  whose  name  has 
been  used  as  a  cover  for  the  real  actors. 
Neither  Winton,  nor  his  administrators  had 
any  knowledge  of  the  making  of  the  note,  which 
was  for  the  sole  account  of  the  Stewarts,  who 
made  use  of  their  names  for  their  own  benefit. 

Another  ground  of  objection  to  the  witness 
is,  that  he  declared  that  he  thought  himself 
bound  in  honor  to  pay  the  defendant  below,  in 
case  the  plaintiffs  recovered  judgment  against 
him.  The  objection  of  interest  is  a  legal  ob- 
jection. It  is  a  question  of  fact,  not  of  opin- 
ion. Should  a  witness  say  he  was  not  inter- 
ested, yet  his  interest  might  be  proved  by  evi- 
dence offered  on  the  other  side.  The  rest  of 
the  world  might  suppose  a  witness  bound  in 
honor  to  pay  a  debt,  yet  from  a  want  of  honora- 
ble feelings  he  might  not  think  himself  bound. 
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Other  evidence,  however,  cannot  be  resorted 
to>  to  show  this  honorary  obligation.  Again, 
the  interest  of  a  witness  may  be  released,  so 
as  to  render  him  competent ;  but  a  mere 
honorable  obligation  cannot  be  released.  To 
render  a  witness  incompetent,  there  must  be  a 
legal  interest  which  is  susceptible  of  being 
released.  This  interest  is  not  the  privilege  of 
the  witness  ;  and  if  the  party  does  everything 
in  his  power  to  remove  the  objection,  he  ought 
not  to  be  deprived  of  the  benefit  of  his  testi- 
mony from  any  feelings  of  honor  which  he 
may  choose  to  express,  or  which  may  influ- 
ence his  mind.  Arden  wasieleased  ;  he  could 
1O8*]  *neither  gain  nor  lose  by  the  event  of 
this  suit ;  his  legal  interest  was  thereby  re- 
moved, and  this  ought  to  put  an  end  to  the 
legal  objection.  This  case  is  different  from 
that  in  which  the  witness  apprehends  that  he 
is  interested,  for  the  influence  of  this  belief 
will  be  the  same,  as  if  he  were  really  to  gain 
or  lose  by  the  event.  (1  Strange,  129.)  A  per- 
son may  be  a  competent  witness,  notwithstand- 
ing an  existing  bias  on  his  mind.  (1  Term, 
301,  Ashhurst,  J.)  The  decision  in  Strange, 
as  to  the  effect  of  an  honorary  obligation,  is  a 
very  loose  note.  In  Trelawney  v.  Thomas  (1 
H.  Bl.,  303),  it  was  considered  that  where 
the  witness  was  not  interested  in  the  event  of 
the  suit,  the  objection  went  to  his  competency, 
not  to  his  credit.  But  if  Arden  was  an  incom- 
petent witness  to  prove  the  usury,  still,  on  the 
authority  of  the  case  of  Baker  v.  Arnold  (1 
Caines,  258),  he  was  competent  to  prove  the 
fact  that  the  note  in  question  was  given  for 
another  person. 

Messrs.  Sanford  and  Golden,  contra.  It  has 
been  attempted  to  except  this  case  from  the 
operation  of  the  rule  laid  down  in  Walton  v. 
Shettey  (1  Term,  296),  and  which  agrees  with 
the  rule  of  the  civil  law,  that  no  man  shall  be 
allowed  to  allege  his  own  turpitude.  The  rule 
is  general,  that  no  man  shall  be  permitted  to 
impeach  a  security  he  has  given,  though  not 
interested  in  the  event  of  the  suit.  No  dis- 
tinction, like  that  contended  for  by  the  other 
side,  exists.  The  same  rule  has  been  adopted 
and  established  by  this  court,  in  the  case  of 
Winton  v.  Saidler.  (Cited  in  1  Caines,  272.) 

That  Arden  was  an  inadmissible  witness, 
on  the  ground  of  interest,  cannot  be  doubted, 
if  all  the  decisions  on  this  point  are  attentive- 
ly examined.  The  case  in  Strange  (Fothering- 
ham  v.  Greenwood,  p.  129)  has  been  recognized 
by  subsequent  decisions,  as  well  as  by  all  the 
elementary  writers.1  No  witness  ought  to  be 
allowed  to  testify  with  a  bias  on  his  mind, 
since  the  object  of  all  testimony  is  to  establish 
the  truth  of  facts.  Notions  of  honor  produce 
a  strong  bias,  and,  in  some  minds,  the  strong- 
est that  can  exist.  The  witness  is  under  a 
moral,  as  well  as  honorary  obligation  to  pay 
Coleman.  But  it  is  said  that  if  the  witness 
was  inadmissible  to  prove  the  usury  he  ought 
to  have  been  received  to  prove  a  particular 
169*]  *fact.  But  he  was  offered  to  prove 
the  whole  case,  not  a  single  fact  only. 

1.— Peake's  Law  of  Ev.  (3d  edition),  157 ;  1  Hen. 
Blk.,  307:  Espinasse's  Digest,  707;  1  Salk.,  283,  in 
notes;  I  Morgan's  Essays,  283;  Ld.  Camden's  opin- 
ion in  the  case  of  Hindson  v.  Kersey,  12  Viner  Ab. 
Evid.,  F,  sec.  37;  1  Caines,  280;  1  Dallas,  62;  2  Dal- 
las, 50. 
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SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  question  in  this  case  is,  whether  Arden 
was  rightly  excluded  from  giving  evidence  on 
the  trial.  The  defense  set  up  was  usury,  in  a 
note  which  was  the  basis  and  consideration  of 
the  one  then  in  suit.  The  original  note  had 
been  made  by  Arden,  indorsed  by  Coleman, 
and  passed  to  Alexander  Stewart.  It  is,  per- 
haps, a  fair  presumption  that,  notwithstand- 
ing the  different  transactions  in  renewing  the 
notes,  and  changing  the  payees,  the  plaint- 
iffs below  are  in  the  precise  situation  of  Alex- 
ander Stewart,  the  original  indorser.  Arden 
was  rejected  on  the  principle  that  he  de- 
clared himself,  when  interrogated  on  the  toir 
dire,  bound  in  honor  to  pay  whatever  should 
be  recovered  in  the  suit  from  Coleman ;  but 
his  situation  appearing  on  the  bill  of  excep- 
tions, the  court  is  bound  to  say,  whether,  in 
point  of  law,  he  could  be  admitted  to  give 
evidence  to  invalidate  a  negotiable  note  of 
which  he  was  the  maker.  This  point  has 
been  too  solemnly  settled  by  this  court  to  ad- 
mit of  doubt.  In  the  case  of  Winton  v.  Said- 
ler (3  Johns.  Gas.,  185),  it  was  settled  that 
upon  principles  of  public  policy,  a  person 
whose  name  appeared  on  a  negotiable  note, 
and  who  had  contributed  to  give  it  currency 
and  circulation,  -should  not  be  admitted  as  a 
witness  to  invalidate  it.  That  case  adopted 
the  decision  in  Walton  v.  Shelly  (1  Term,  296), 
in  which  the  Court  of  King's  Bench  pro- 
ceeded on  the  precise  ground  of  public  policy, 
in  rejecting  the  testimony  of  a  party  to  nego- 
tiable paper,  considering  his  signature  as  an 
affirmation,  that,  to  his  knowledge,  there  is  no 
legal  objection  to  the  security.  That  case 
also  settles  another  principle,  that  it  is  im- 
material whether  the  suit  be  directly  on  the 
note  alleged  to  have  been  usurious,  or  whether 
it  comes  in  question  collaterally  ;  the  cases,  the 
court  there  considered  as  the  same,  because 
they  involve  in  them  the  validity  of  the  origi- 
nal notes. 

The  counsel  for  the  plaintiff  in  error  relied 
|  on  the  case  of  Baker  v.  Arnold  (1  Caines,  258), 
!  as  an  authority  for  the  admission  of  Arden 
*as  a  witness;  but  the  only  point  [*17O 
settled  by  that  case  was,  that  Lombard,  the 
payee  and  indorser,  might  be  heard  as  a  wit- 
ness to  testify  only  when  he  indorsed  the 
note.  The  judges,  who  were  for  admitting 
him  to  that  point,  say  "The  sanction  his 
name  gives  is  that  the  paper  is  valid,  because 
the  transaction  is  legal  and  honest,  and  he 
must  say  nothing  that  contradicts  this ;"  and 
again  ' '  This  would  not  impeach  the  validity 
of  the  note,  and  is,  therefore,  not  within  the 
decision  of  Walton  v.  Shelly,  nor  of  Winton  v. 
Saidler."  It  is  to  be  noticed  in  this  case  that 
Arden  was  called  to  make  out  the  whole  of 
the  case,  as  well  the  original  usury,  as  the  . 
knowledge  and  agency  of  Alexander  Stewart ; 
and  we  were  all  of  opinion  that  he  was  in- 
competent for  that  purpose.  "  It  would  (in 
the  language  of  Justice  Buller)  be  attended 
with  consequences  the  most  injurious  to  society, 
if  these  securities  might  be  cut  down  by  the 
persons  passing  them  ;  it  is  only  for  two  men 
to  conspire  together  to  cheat  all  the  world." 
(Peake,  118.) 

The  court  give  no  opinion  on  the  other  point, 
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how  far  an  honorary  obligation  disqualifies  a 
witness ;  mi  the  first  ground,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Overruled-10  Johns.,  331 :  18  Johns.,  168 ;  15  Cow., 

ti>.  '  J8. 


JACOBSON  v.  FOUNTAIN  ET  AL. 

Trespass — Occupant —  Witness — Release. 

In  an  action  of  trespass  brought  atnunst  certain 
persons,  inliabitunta  of  Statt-n  Island,  for  building 
tishinu:  tints,  and  fishing,  on  lands  claimed  and 
possessed  by  the  plaintiff,  one  of  the  inhabitants 
was  offered  as  a  witness,  on  behalf  of  the  defend- 
ants, to  prove  a  common  right  in  all  the  inhabitants 
of  the  island,  to  the  fishery  in  question,  and  it  was 
held  that  he  was  incompetent  on  the  ground  of 
interest.  A  release  offered  by  the  witness  to  the 
plaintiff  was  refused,  and  a  release  to  another  for 
the  use  of  All  the  inhabitants,  except  himself,  but 
it  was  held  that  such  a  release  was  inoperative,  and 
could  not  remove  the  objection  of  interest.  One 
of  the  inhabitants  was  held  to  be  a  competent  wit- 
ness for  the  plaintiff  in  the  same  cause. 

Citations— Ld.  Raym.,  731 ;  Doug.,  374;  Skin.,  174; 
1  East.  355 ;  1  T.  R.,  303,  303 ;  Peake  Ev.,  31. 

THIS  was  an  action  of  trespass.  The  cause 
was  tried  at  the  Richmond  Circuit,  the 
first  day  of  June,  1804,  before  Mr.  Jmtice 
Livingston. 

The  declaration  contained  two  counts.  The 
defendants  pleaded  the  general  issue,  and 
gave  notice  that  they  should  give  in  evidence 
under  that  plea,  1st.  A  patent  from  Queen 
Anne  to  Lancaster  Symes,  dated  the  27th 
October,  1708,  for  all  the  vacant  and  unap- 
propriated lands  upon  Staten  Island,  together 
17  1*]  with  the  meadows,  *marshes,  fishing, 
fowling,  &c.,  &c.  2d.  A  patent  from  Will- 
iam and  Mary,  to  Thomas  Carhart,  dated  the 
16th  April,  1692,  for  one  hundred  and  sixty- 
five  acres  of  land,  on  the  south  side  of  the 
island,  bounded,  &c.,  and  on  the  southeast 
side  by  the  bay.  3d.  A  deed  from  James 
Smith,  to  the  defendants  and  others,  dated  the 
22d  March,  1771.  4th.  A  deed  from  Foun- 
tain and  H.  Harrison,  to  the  inhabitants  of 
Staten  Island,  and  their  successors,  of  their 
interests  in  two  certain  fisheries,  opposite  the 
land  of  John  Jacobson,  dated  the  12th  April, 
1802.  5th.  A  returu  of  a  certain  road  run- 
ning from  the  high  road,  at  the  house  of  Isaac 
Johnson,  and  so  along  several  places  to  Sand 
Bay,  registered  the  llth  October,  1708.  And 
6th.  That  the  defendants  would  insist  and 
give  in  evidence  that  the  locu*  in  quo  was,  and 
had  been  for  sixty  years  past  used  by  the  in- 
habitants of  Staten  Island,  as  a  free  and  com- 
mon fishery  ;  and  that  it  had  for  that  time 
been  a  public  road,  and  landing  place  for  the 
public. 

On  the  trial,  one  M'Clean,  a  witness  for  the 
plaintiff,  testified  that  he  had  lived  on,  and 
near  the  locus  in  quo,  for  seventeen  or  eighteen 
years  ;  that  it  consists  of  a  beach  adjoining 
Hudson  River,  near  the  Narrows.  The  prem- 
ises in  question,  including  the  beach  and  the 
right  of  fishing,  were  hired  by  him,  about 
sixteen  or  seventeen  years  ago,  of  C.  Vande- 
winter  and  A.  Jacobson,  through  whom  the 
plaintiff  derived  title.  All  who  fished  there 
paid  a  consideration  to  M'Clean,  for  the  privi- 
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lege  of  fishing  and  drawing  their  seines,  dur- 
ing thirteen  years ;  and  two  of  the  defendants 
did  the  same.  The  first  lease  to  M'Clean  was 
for  three  years,  and  the  second  for  the  residue 
of  the  time  he  had  occupied.  During  the  last 
three  years  he  hired  the  upland  of  the  plaint- 
iff, but  not  the  beach,  or  a  right  in  the  fish- 
ing. By  an  agreement  with  the  plaintiff,  he 
was  to  pay  to  him  one  fourth  of  the  fish 
caught  for  the  privilege  of  fishing.  Four  or 
five  years  ago,  the  plaintiff  built  a  house 
under  the  bank,  on  the  road  near  the  bank, 
which  M'Clean  occupied  as  a  tavern  ;  and 
before  (1802)  the  plaintiff  had  *put  up  [*172 
advertisements,  forbidding  persons  to  tish 
there  without  license.  In  1802  and  1803,  the 
defendants  built  fishing  huts  on  the  premi-i •- 
above  high  water-mark,  and  fished  there  dur- 
ing the  season.  This  witness  was  objected  to, 
on  the  ground  of  interest,  but  the  objection 
was  overruled  by  the  judge. 

The  defendants  then  offered  the  patent 
under  which  the  plaintiff  claimed,  dated  in 
1691,  to  show  that  its  boundaries  did  not  in- 
clude the  locus  in  quo,  which  was  admitted 
and  read  in  evidence.  The  jury  had  a  view 
of  the  premises.  The  plaintiff  then  produced 
in  evidence  a  deed  from  Catharine  Vande- 
winter  and  Anne  Jacobson,  dated  the  28th 
August,  1799,  by  which  the  premises,  as  far 
as  low  water-mark,  were  conveyed  to  him.  A 
motion  was  then  made  by  the  defendants' 
counsel  for  a  nonsuit,  which  the  judge  over- 
ruled. The  defendants  then  produced  the 
record  of  a  road  laid  out  in  1707,  which  they 
contended  lay  between  the  premises  granted 
by  the  patent  and  the  water.  They  then 
claimed  a  right  to  fish  on  the  premises,  in 
common  with  all  the  inhabitants  of  Staten 
Island,  and  they  offered  one  Anow,  as  a  wit- 
ness, to  prove  that  the  locus  in  quo  had  been 
for  many  years  used  in  common,  as  a  fishery, 
by  the  inhabitants  of  the  island  ;  and  that  the 
road,  as  laid  out  in  1707,  had  been  used  as  a 
common  highway,  without  interruption,  time 
out  of  mind.  It  was  objected  that  the  wit- 
ness, being  an  inhabitant  of  the  island,  was  in- 
!  competent,  on  the  ground  of  interest,  and  he 
j  was  rejected  by  the  judge.  The  witness  then 
!  offered  to  the*  plaintiff  a  release  of  all  his 
right,  which  the  plaintiff  refused  to  accept. 
He  then  offered  a  release  to  an  inhabitant  of 
the  island,  for  the  use  of  all  the  others,  except 
himself.  But  the  judge  was  of  opinion  that 
he  was  still  an  incompetent  witness.  Another 
witness  for  the  defendants  testified  that  many 
persons  had  fished,  indiscriminately,  on  the 
premises,  during  the  American  war,  and  since, 
and  that  there  was  a  road  along  the  bank. 
The  plaintiff  further  proved  that  the  fishery 
had  been  assessed  as  the  property  of  the  Vau- 
dewinters,  who  paid  taxes  for  *it.  [*173 
One  Garritson,  an  inhabitant  of  the  island, 
was  offered  as  a  witness,  and  his  release  was 
tendered  ;  but  the  judge  rejected  him  as  in- 
competent. An  agreement,  dated  6th  April, 
1787,  and  another  in  1795,  signed  by  several 
persons  acknowledging  the  right  of  the  plaint- 
;  iff  to  the  fishery,  and  agreeing  to  pay  him 
for  the  privilege  of  fishing  on  the  premises, 
were  read  in  evidence  on  the  part  of  the 
plaintiff.  The  judge  charged  the  jury,  that 
!  they  ought  to  find  for  the  plaintiff,  and  that, 
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in  assessing  the  damages,  they  should  take 
into  consideration  the  loss  the  plaintiff 
sustained,  in  consequence  of  the  interfer- 
ence of  the  defendants  in  taking  the  fish. 
The  jury,  accordingly,  found  a  verdict 
for  the  plaintiff  for  four  hundred  dollars 
damages. 

A  motion  was  made,  on  the  part  of  the  de- 
fendants, to  set  aside  the  verdict,  and  for  a 
new  trial. 

Mr.  Hiker,  for  the  defendants.  1.  M'Clean, 
by  his  lease  from  the  plaintiff,  was  entitled  to 
-a  portion  of  the  fish  caught,  and  was,  there- 
fore, so  far  interested  as  to  render  him  an  in- 
•competent  witness.  If  he  had  not  a  direct  in- 
terest in  this  cause,  yet  he  would  be  benefited 
by  the  event.  If  a  witness  claim  under  the 
same  title  or  under  the  same  right  as 
•the  '  party,  or  if  the  decision  of  the  cause 
.may  prevent  a  suit  against  him,  he  cannot 
be  a  witness.  (1  Term,  803 ;  Douglas, 
.359;  1  Strange,  650.)  2.  To  entitle  the  plaint- 
iff to  recover,  it  was  necessary  to  show  an  ex- 
clusive possession.  M'Clean's  evidence  goes 
to  prove  a  possession  in  common  with  others ; 
.and  tenants  in  common  must  join  in  trespass. 
3.  But  the  most  important  point  relates 
to  the  competency  of  Anow  and  Garritson, 
who  were  offered  as  witnesses  and  rejected. 
There  have  been  a  great  variety  of  opinions 
-and  some  confusion  of  cases  on  this  subject. 
The  settled  opinion  in  England  seems  to  be 
that  no  objection  can  be  made  to  the  compe- 
tency of  a  witness,  on  the  ground  of  interest, 
unless  he  be  directly  interested  in  the  event  of 
the  suit,  or  can  avail  himself  of  the  verdict  in 
the  cause  on  some  future  occasion,  in  support 
•of  his  interest.  (7  Term,  62  ;  3  Term,  35.)  The 
174*]  *witnesses  had  no  direct  interest  in  the 
-cause,  nor  could  the  verdict  be  given  in  evi- 
dence, in  an  action  brought  by  them  as  ten- 
ants in  common.  There  is  a  difference  be- 
tween a  witness,  an  inhabitant  of  a  town,  be- 
ing called  to  support  a  public  right,  which 
•does  not  affect  his  particular  interest,  and 
when  it  concerns  his  private  interest.  (Gilbert's 
Law  of  Ev.,  by  Sedgwick,  p.  112,  113  ;  Ven- 
tris,  351 ;  4  Term,  17 ;  5  Term,  664.)  When 
.a  witness  is  competent  to  answer  the  question 
put  to  him,  he  cannot  be  rejected  altogether. 
{3  Term,  35.)  Anow  was  a  competent  witness 
to  prove  that  the  locwt  in  quo  was  a  highway. 
{Peake's  Cases  at  N.  P.,  18,  Pollard  v.  Scott.) 
In  many  cases  a  witness  who  is  interested  may 
be  received  from  necessity.  The  inhabitants 
of  the  town  are  the  only  persons  who  can  prove 
-a  highway.  Again,  if  the  party  who  tenders 
.a  witness  does  all  that  is  in  his  power  to  get 
rid  of  any  objection  to  his  testimony,  such  wit- 
ness ought  to  be  received.  (Douglas,  139  ;  3 
Term,  35.)  4.  There  was  an  ambiguity  in  the  : 
patent  of  1691.  and  the  construction  of  it,  as 
to  the  true  bounds,  ought  to  have  been  left  to  j 
the  jury.  5.  The  judge's  charge  to  the  jury  was  [ 
incorrect.  The  plaintiff  was  not  entitled  to  j 
•damages  for  the  fish  which  were  not  caught  i 
within  his  premises  ;  still,  if  they  became  his 
property,  when  brought  upon  his  laud,  he 
.should  have  brought  his  action  de  boni*  aspor- 
latis,  for  carrying  them  away,  otherwise,  he 
cannot  be  allowed  to  go  into  evidence  of  the 
taking  of  goods  not  mentioned  in  the  declara- 
tion. (Buller,  N.  P.,  84.) 
JOHNS.  REP.,  2. 


Mr.  Colden,  contra.  1.  Whether  M'Clean 
was  to  be  benefited  or  not,  depended  on  his 
taking  fish  ;  but,  as  an  inhabitant  of  the  island, 
he  was  interested  in  establishing  a  free  fishery 
against  the  right  claimed  by  the  defendant. 
An  interest  so  small,  if  opposed  to  the  party 
in  whose  favor  he  is  produced,  would  not  ren- 
der the  witness  incompetent.  2.  It  is  suffi- 
cient in  an  action  of  trespass  to  show  a  pos- 
session in  the  plaintiff.  The  plaintiff  proved 
a  possession  of  the  beach  to  high  water-mark 
M'Clean's  evidence  shows  an  exclusive  posses- 
sion, and  from  the  testimony  on  the  other  side, 
it  appears  to  have  been  coupled  with  the  right 
to  fish.  8.  Anow  was  interested  in  the  event 
of  the  suit,  as  well  as  in  the  question  put  to 
him,  *for  it  related  to  the  question  of  [*175 
a  free  or  common  fishery,  in  the  advantages  of 
which,  as  one  of  the  inhabitants  of  the  island, 
he  would  participate.  Persons  claiming  under 
a  common  right,  cannot  be  witnesses  for  each 
other.  One  commoner  cannot  be  evidence  for 
another  ;  as  the  record  would  be  evidence  in  a 
subsequent  action,  and  the  witness  must  swear 
in  favor  of  a  title  in  himself.1  The  release  of- 
fered to  the  witness  would  not  remove  the  ob- 
jection, for  a  release  to  an  inhabitant  could 
have  no  operation.  His  interest  was  not  that 
of  a  particular  individual,  but  as  an  inhabi- 
tant of  Staten  Island.  It  depended  on  the  resi- 
dence of  the  person,  and  was  not  transferable. 
But  it  is  said  that  he  was  a  competent  witness 
to  prove  that  the  locus  in  quo  was  a  highway. 
He  was  called  merely  to  show  that  a  certain 
public  road  had  been  laid  out,  and  which  was 
above  fifty  yards  distant  from  the  place  where 
the  trespass  was  committed.  Any  evidence, 
therefore,  as  to  the  existence  of  such  a  high- 
way, would  have  been  irrelevant.  4.  The  con- 
struction of  a  patent  is  matter  of  law ;  but  the 
plaintiff  rested  his  title,  not  on  the  patent  only, 
but  on  a  possession  more  extensive  than  the 
grant  in  1691.  It  does  not  appear,  however, 
from  the  case,  but  that  the  judge  did  leave  the 
construction  to  the  jury.  5.  The  charge  to 
the  jury  was  correct ;  it  was  merely  that  they 
were  to  consider  what  damages  the  plaintiff 
had  sustained  by  the  interference  of  the  de- 
fendants with  his  right. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

Several  points  were  suggested,  in  support 
of  the  motion  to  set  aside  the  verdict  in  this 
case  ;  the  most  important  of  which  relates  to 
the  competency  of  Anow,  an  inhabitant  of 
Staten  Island,  who  was  offered  by  the  defend- 
ants as  a  witness,  to  establish  a  common  right 
in  all  the  inhabitants  of  Staten  Island  to  the 
fishery  in  question.  This  witness  was,  I 
think,  properly  rejected.  A  commoner  is  in- 
admissible to  prove  a  right  of  common,  unless 
the  common  be  claimed  by  prescription,  in 
right  of  a  particular  estate.  The  reason  of  the 
rule  is,  that  in  case  of  customary  commoners, 
a  verdict  in  an  *action  for  or  against  [*17G 
one,  is  evidence  for  or  against  another  claim- 
ing in  the  same  right.  (Ld.  Raym.,  731 ; 


1.— Skinner,  174 ;  1  Term,  302,  303.  But  where  a 
common  is  claimed  by  prescription,  in  right  of  a 
particular  estate,  the  reason  or  this  rule  does  not 
apply. 
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Doug.,  874;  Skinner,  174;  1  East,  855;  1 
Term.  802,  808  ;  Peake's  Ev.,  81.)  The  wit 
ness  was,  therefore,  directly  interested  in  the 
event  of  the  suit.  Nor  could  the  release  of- 
fered by  the  witness  remove  the  objection  ; 
since  it  could  pass  no  right  to  the  plaintiff,  nor 
extinguish  any  interest  which  the  witness  h:i<l. 
Should  he  have  exercised  the  right  of  fishing 
at  any  time  afterwards,  no  person  could  li;i\  <• 
token  advantage  of  this  release.  The  right 
belonged  to  the  witness,  or  other  persons,  not 
in  their  individual  capacity,  but  as  inhabitants 
of  Staten  Island.  The  right  set  up  by  the  de- 
fendants, if  it  existed  at  all,  depended  on  resi- 
dence exclusively.  And  although  the  witness 
might  bind  himself  by  covenant  not  to  exer- 
cise this  right,  he  could  not  assign  or  release 
it,  as  it  was  local  and  personal.  If  the  accept- 
ance of  the  release  would  have  removed  the 
interest,  it  is  well  and  rational  settled  that  in 
such  case,  the  witness  having  done  everything 
in  his  power  to  render  himself  competent,  the 
obstinacy  of  the  opposite  party  shall  not  pre- 
vent his  being  examined.  It  was  likewise  of- 
fered to  be  proved  by  this  witness  that  a  cer- 
tain road,  as  laid  out,  had  been  used  as  a  com- 
mon highway,  without  interruption,  for  a 
a  great  length  of  time.  Although  the  witness 
might  have  been  competent  for  this  purpose, 
the  testimony  would  have  been  immaterial  and 
irrelevant ;  for  the  locus  in  quo  is  fifty  yards 
distant  from  this  road. 

2.  M'Clean  was  properly  admitted  a  witness 
on  the  part  of  the  plaintiff.     He  could  have 
no  possible  interest  in  the  event  of  this  suit ; 
this  verdict  could  never  be  given  in  evidence 
in  a  cause  between  him  and  the  plaintiff  ;  be- 
sides, as  an  inhabitant  of  Staten  Island,  claim- 
ing a  common  fishery,  his  interest  was  against 
the  plaintiff. 

3.  The  sole  and  exclusive  possession  of  the 
plaintiff  was  sufficiently  and    fully   proved. 
The  locus  in  quo  had  been  rented  by  M'Clean 
for  a  number  of  years,  from  Catharine  Vande- 
winter  and  Anne  Jacobson,  from  whom  the 
plaintiff  purchased  by  deed,  dated  the  28th 
177*]  August,  1799';  after  which  "M'Clean 
held  under  the  plaintiff,  and  two  of  the  de- 
fendants recognized  his  title,  by  paying  for  the 
privilege  of  fishing. 

4.  If  the  defandants  failed  in  making  out 
their  justification,  and  the  plaintiff's  right  to 
the  locu#  in  quo  was  established,  I  cannot  see 
in  what  respect  the  judge  was  incorrect  in  his 
charge  to  the  jury.     It  was  certainly  proper 
for  the  jury,  in  assessing  the  damages,  to  take 
into  consideration  the  injury  the  plaintiff  had 
sustained  by  the  defendant's  interfering  with, 
and  encroaching  on,  his  rights.     This  was  the 
gist  of  the  action  ;  and  thus  far  and  no  farther 
did  the  judge  direct  the  jury  with  respect  to 
the  rule  of  damages. 

Some  other  objections  of  minor  importance 
were  suggested  on  the  argument,  none  of 
which,  however,  are  tenable  ;  and,  of  course, 
the  motion  must  be  denied. 

Judgment  for  the  plaintiff. 


Distinguished— 6  Cow..  374 

Cited  in-»  Johns.,  126;  14  Johns.,  250;    15  Barb.. 
589. 
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VROOMAN  v.  PHELP8. 

Covenant — Sealed  Instrument — Consideration — 
Pleadiny. 

In  an  action  of  covenant  on  a  sealed  obligation ,. 
for  the  payment  of  8150,  the  defendant  pleaded 
specially,  that  the  obligation  was  Riven  for  the  con- 
sideration, or  plirclui.se  money,  ntrrccd  to  lie  pniil 
for  a  slave,  sold  by  the  plaintiff  to  the  defendant : 
Mini  i  Imt  the  pluintifr,  to  induce  the  defendant  to- 
purchase  the  slave,  falsely  and  fnuidulently  repre- 
sented her  as  honest,  sober,  &c.,  when  he  well  knew 
she  was  not,  &c.,  and  avers  that  she  was  not  honest, 
or  sober,  &c.  On  a  demurrer  to  this  plea,  it  wag- 
held  that  the  want  or  failure  of  consideration,  is  not 
sufficient  at  law  to  avoid  a  specialty ;  and  that  a. 
false  representation,  or  warranty,  whether  in  writ- 
ing or  by  parol,  as  to  the  quality  of  property  sold, 
could  not  be  pleaded  in  discharge  of  a  bond  given 
for  the  consideration. 

THIS  was  an  action  of  covenant.  The 
plaintiff  declared  on  a  deed,  or  sealed 
instrument,  executed  by  the  defendant,  by 
which  he  covenanted  to  pay  to  the  plaintiff 
the  sum  of  $150,  &c.  The  defendant  pleaded 
that  the  plaintiff  entered  into  a  conversation 
with  him  relative  to  the  purchase  of  a  female 
negro  slave,  belonging  to  the  plaintiff,  in 
which  conversation  the  plaintiff,  fraudulently 
and  knowingly,  did  represent  and  allege  to  the 
defendant  that  the  said  slave  was  honest,  and 
not  addicted  to  intoxication  or  theft,  and  would 
faithfully  serve  the  defendant,  if  he  purchased 
her,  &c.,  the  plaintiff  well  knowing,  at  the 
same  time,  that  the  slave  was  not  honest,  &c., 
and  by  such  fraudulent  and  wrongful  repre- 
sentations, about  the  said  slave,  did  induce  the- 
defendant,  who  gave  full  credit  to  the  truth  of 
them,  to  purchase  the  said  slave  of  the  plaint- 
iff, for  the  sum  of  one  hundred  and  fifty 
dollars,  for  the  payment  of  which  sum  the  de- 
fendant made  and  executed  the  sealed  instru-  ' 
ment  in  writing  *mentioned  in  the  [*17S- 
plaintiff's  declaration :  and  the  defendant 
averred  that  after  the  said  purchase,  and  after 
the  said  slave  had  been  delivered  to  him  by  the 
plaintiff,  she  did,  in  consequence  of  divers 
felonies  commit  ted,  while  she  was  in  possession 
of  and  belonging  to  the  plaintiff,  which  the 
plaintiff  well  knew,  and  in  consequence  of" 
habits  of  intoxication,  acquired  while  belong- 
ing to  and  in  possession  of  the  plaintiff,  absent 
herself  from  the  defendant's  service,  and  fled 
away  from  the  defendant  to  places  unknown, 
&c. ,  and  concluded  with  a  verification.  To- 
this  plea  there  was  a  general  demurrer  and 
joinder. 

Mr.  Johnson,  in  support  of  the  demurrer.. 
In  a  court  of  law  a  bond  cannot  be  defeated,, 
unless  it  be  proved  to  have  been  illegal  and 
void  ab  initio.  (2  Wilson,  347,  CoUins  v. 
Blanton  ;  1  Fonblanque,  112.)  A  wicked  or 
unlawful  consideration  may  be  pleaded,  but 
not  the  failure  of  a  consideration.  To  support 
this  plea  would  be  assuming  all  the  power 
which  has  been  supposed  to  belong  exclusively 
to  a  court  of  equity. 


NOTE.— Bond— Consideration—  Wlien  inquired  into.. 

The  common  law  rule  as  to  the  consideration  of  a 
bond  or  sealed  instrument  has  been  changed  by 
statute  in  many  States.  SeeN.  Y.  Code  Civil  Pro- 
cedure, sec.  840,  and  statutes  of  other  States. 

That  an  iUcyal  consideration  vitiates  a  bond  as 
well  as  a  simple  contract,  see  Bruce  v.  .Lee,  4  Johns., 
OL 
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Mr,  Sedgwick,  contra.  Fraud  or  covin  may 
be  averred  against  any  act  whatever  (Fon- 
blanquc,  112,  note ;  Jenk.,  254,  pi.  45  ;  1  Burr., 
895  ;  3  Co.,  77) ;  if  so,  there  is  no  distinction 
between  a  bond  given  for  an  illegal  considera- 
tion and  one  given  through  fraudulent  misrep- 
resentation. The  plea  fully  states  the  fraud 
in  the  sale,  and  this  is  confessed  by  the  de- 
murrer. Parol  evidence  is  admissible  to  show 
what  was  the  real  consideration  of  a  deed. 
(3  Term,  474 ;  Rex  v.  Scammander.)  What 
circumstances  or  facts  amount  to  fraud  is  a 
question  of  law,  and  courts  of  law  have  a 
concurrent  juridiction  with  courts  of  equity 
to  suppress  and  relieve  against  fraud.  (1  Burr., 
396.)  There  is  no  reason,  therefore,  for  send- 
ing the  defendant  to  a  court  of  equity,  to  be 
relieved  against  a  fraud  which  appears  on  the 
pleadings,  and  of  which  this  court  may  take 
cognizance. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  is,  whether  the  demurrer 
to  the  plea  is  well  taken.  No  authorities  were 
cited  upon  the  argument  to  show  that  a 
specialty  could  be  invalidated  for  any  other 
cause  than  the  illegality  of  the  consideration, 
which  makes  it  void  from  the  beginning.  In 
this  case,  the  consideration  for  the  bill,  or  seal- 
ed obligation  of  the  defendant,  was  a  slave 
sold  to  him  by  the  plaintiff.  This  was  a  fair, 
179*]  legal  and  *valid  consideration.  In  the 
case  of  Dorian  v.  Samnm,1  decided  in  this 
court,  it  was  held  that  the  want  or  failure  of 
consideration  could  not  be  set  up  at  law  to  im- 
peach a  specialty.  The  principle  on  which 
that  decision  was  founded  applies  to  the 
present  case.  It  has  been  repeatedly  decided 
that  the  breach  of  a  written  warranty  as  to  the 
quality  of  goods  sold  cannot  be  pleaded  in  dis- 
charge of  a  bond  given  for  the  consideration. 
Much  less  ought  parol  representations,  as  to 
the  quality  of  a  thing,  made  antecedent  to  the 
contract,  though  false  and  fraudulent,  and 
though  they  may  have  induced  the  defendant 
to  make  the  purchase,  be  pleaded  in  avoidance 
of  a  specialty.  Whether  the  plaintiff  must 
seek  his  remedy  in  a  court  of  equity,  or 
whether  an  actidn  at  law  be  maintainable  on 
the  case  disclosed  in  his  plea,  need  not  now  be 
determined.  We  are  of  opinion  that  the  special 
case  set  forth  in  the  plea  forms  no  valid  de- 
fense to  this  suit,  and  that  the  plaintiff  is, 
therefore,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 13  Johns.,  431;  20  Johns.,  134;  5  Cow.,  508; 
8  Cow.,  292;  9  Cow.,  309;  2  Wend.,  470;  4  Wend.,  473; 
8  Wend.,  618;  10  Barb.,  311;  2  Hall,  446. 


*  JACKSON,    ex  dem.    BEEKMAN  [*18O 

ET  At,., 

V. 

WITTER. 

Ejectment — Evidence — Map   of    Partition — In- 
dorsement by  Commissioners. 

In  an  action  of  ejectment,  it  was  held  that  a  map 
of  partition  of  land,  on  which  the  commissioners 
had  Indorsed  a  partition,  was  not  admissible  as  evi- 
dence of  title  or  seisin  in  the  person  under  whom 
the  lessors  of  the  plaintiff  claimed,  though  of 
ancient  date ;  especially,  when  unaccompanied 
with  possession,  and  without  showing  the  prior  title 
of  the  party  in  partition. 

THIS  was  an  action  of  ejectment,  for  lands, 
in  Orange  County.     The  cause  was  tried 
at  the  Orange  Circuit,  on  the  4th  June,  1806, 
before  Mr.  Juxtice  Tompkins. 

The  plaintiff,  in  right  of  his  wife,  claimed 
an  undivided  part  of  lot  No.  33,  in  a  tract  of 
land  called  the  angle  of  the  Minisinck  patent, 
being  the  premises  in  question,  under  Henry- 
Van  Ball.  To  show  the  right  of  Van  Ball, 
the  plaintiffs  offered  in  evidence  an  exempli- 
fication of  a  map,  under  the  great  seal  of  the 
State,  made  of  various  lots  in  the  angle  of  the 
said  patent,  among  which  is  the  lot  No.  33, 
marked  "No.  33,  Henry  Van  Ball,  1128  acres 
and  one  chain."  On  this  map  there  was  an 
indorsement  of  a  partition  made  by  certain 
commissioners,  pursuant  to  an  act  of  the  Legis- 
lature, in  1708,  of  the  angle  of  the  Minisinck 
patent,  which,  after  specifying  the  division  by 
ballot,  mentions,  that  "Lots  No.  24  and  No. 
33  fell  to  Henry  Van  Ball."  This  indorsement 
of  partition  bears  date  the  last  day  of  March, 
1715,  and  is  signed  by  the  persons  who  were 
chosen  to  make  the  partition,  and  proved  be- 
fore one  of  the  judges  of  the  Supreme  Court, 
and  recorded  in  the  office  of  the  Secretary  of 
State.  The  defendants'  counsel  objected  to  this 
evidence,  but  it  was  admitted  by  the  judge. 
The  case  detailed  other  evidence,  given  at  the 
trial  by  the  plaintiff,  as  well  as  by  the  defend- 
ant, and  several  points  were  made  on  the  argu- 
ment ;  but  as  the  court  confined  their  opinion 
to  one  point,  the  admissibility  of  the  map  and 
partition,  it  is  unnecessary  to  state  the  other 
facts  and  questions  in  the  .cause.  The  jury 
having  found  a  verdict  for  the  plaintiffs,  a 
motion  was  now  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge. 

Mr.  Fish  for  the  defendant. 

Mr.  Biggs  contra. 

Per  Curiam.  On  the1  argument  of  the 
motion  for  a  new  trial  in  this  case,  several 
points  were  presented  to  the  consideration  of 
the  court.  We  confine  ourselves,  however, 


1. — Dorian  v.  Sammis.  This  case  came  before  the 
court,  on  a  writ  of  error  from  the  Court  of  Com- 
mon Pleas,  in  Queen's  County.  It  was  on  an  action 
of  debt  on  a  common  bond.  Under  the  plea  of  the 
general  issue,  the  defendant  gave  notice  that  he 
would  offer  in  evidence  on  the  trial  that  the  bond, 
mentioned  in  the  declaration,  was  given  for  the 
price  of  a  negro  woman,  claimed  by  the  plaintiff  to 
be  his  slave,  and  sold  to  the  defendant  as  a  slave ; 
but,  in  fact,  the  negro  woman  was  then  free,  and 
not  the  property  of  the  plaintiff.  The  court  below 
refused  to  admit  the  evidence,  and  a  bill  of  excep- 
tions was  taken  by  the  defendant. 

Mr.  C.  I.  Bog&rt  for  the  plaintiff  in  error. 
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Mr.  S.  Jone«,  Jun.,  contra. 

Per  Curiam.  The  question  is,  can  a  defendant,  in 
a  court  of  law,  get  rid  of  a  bond,  given  upon  the 
sale  of  a  chattel,  on  the  ground  of  a  failure  of  con- 
sideration ?  There  is  no  allegation  that  the  plaint- 
iff sold  the  chattel  fraudulently,  and  knowing  that 
he  had  no  title.  There  is  no  case  in  which  a  bond 
can  be  set  aside,  but  where  the  consideration  was- 
void  in  law,  or  where  there  was  fraud.  A  mere  fail- 
ure of  consideration  is  no  defense  at  law.  On  a  sale, 
in  good  faith,  and  without  warranty,  the  buyer 
takes  the  risk. 

Judgment  affirmed. 
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*to  the  first,  which  relates  to  the  map  of  [*  1 8 1 
partition  in  1769,  which  was  offered  and  re- 
ceived as  evidence-  of  title  and  seisin  in  Henry 
Van  Ball,  under  whom  the  lessors  of  the 
plaintiff  make  title  to  the  premises  in  question. 
This  map  purports  to  have  been  made  by  com- 
missioners, appointed  to  make  partition  of 
•certain  lands,  including  the  premises,  pursuant 
to  a  colonial  act  of  1708.  This  was  a  mere 
•es-parte  proceeding.  The  commissioners  had 
no  power  to  examine  into  and  determine  the 
titles  of  the  parties  to  the  premises  they  were 
appointed  to  divide.  Though  it  is  a  very  an- 
cient transaction,  and  might  be  good  evidence 
AS  to  the  boundary  or  location  of  the  prem- 
ises, it  never  can  be  considered  as  conveying 
any  title.  The  verdict  must,  therefore,  be  set 
aside,  with  costs,  to  abide  the  event  of  the  suit. 

Nev)  trial  granted. 
Cited  ia-Anth.,  144. 


FELTER  «.  MULLINER. 

Action  before  Justice — Plea  of  former  Judgment 
— Informality — Bar. 

In  an  action  before  a  justice  of  the  peace,  the  de- 
fendant pleaded  a  former  judgment  for  the  same 
•cause  of  action  before  another  Justice.  It  appeared  in 
evidence  that  in  the  former  action,  the  jury  found 
a  verdict  of -no  cause  of  action  but  the  justice  ren- 
dered no  Judgment  upon  the  verdict.  The  plea 
having  been  overruled,  on  a  certiorari,  it  was  held 
that  the  verdict  was  substantially  a  verdict  /for  the 
defendant,  and  though  informal,  the  justice  ought 
to  have  rendered  judgment  of  course ;  that  though 
no  judgment  was  rendered,  the  verdict  was  a  bar  to 
the  second  suit;  for  the  justice  is  bound  to  give 
judgment  on  the  verdict,  and  cannot  arrest  it,  or 
grant  anew  trial. 

Citations— Laws  N.  Y.,  1,  491  to  502. 

THE  return  to  tlie  certwrart  In  this  cause, 
stated  that  Mulliner,  in  the  court  below, 
declared  against  Felter,  for  that  his  horse  had 
killed  the  plaintiff's  mare,  through  the  negli- 
gence of  the  defendant's  servant.  The  de- 
fendant pleaded  a  former  judgment  in  his 
favor,  in  the  same  cause  of  action,  before 
another  justice.  On  the  trial,  the  evidence  of 
the  former  judgment  was,  that  the  jury  re- 
turned no  cause  of  action,  and  that  no  judg- 
ment was  rendered  thereon,  and  the  plea  was 
overruled.  The  jury  brought  in  a  verdict  of 
$25  damages.and  six  cents  costs,  and  the  justice 
gave  judgment  for  the  same,  and  for  the  ad- 
ditional sum  of  five  dollars  of  costs. 

Mr.  II.  Bleecker  for  the  plaintiff  in  error. 

Mr.  Story,  contra. 

Per  Curiam.  The  verdict  in  the  former 
cause  was  equivalent  to  a  verdict  for  the  de- 
182*]  fendant.  The  intention  *of  the  jury 
was  manifest  and  beyond  doubt.  They  found 
the  issue  against  the  plaintiff  ;  and  though  the 
verdict  was  faulty  in  point  of  form,  the  justice 
ought  to  have  entered  it  according  to  the  sub- 
stantial finding.  We  are  to  overlook  matters 
of  form,  and  to  regard  proceedings  before 
justices  of  the  peace  according  to  the  merits. 
Being  a  verdict  for  the  defendant,  it  was  a  bar 
to  a  further  prosecution  by  the  plaintiff  below, 
for  the  same  cause.  Nemodebet  bis  terari  pro 
eadem  causa.  The  omission  by  the  justice,  to 
render  judgment  according  to  the  verdict  did 
£46 


not  prevent  it  from  being  a  bar  to  a  new  suit. 
The  justice  was  bound  to  render  a  judgment 
tin  icon,  according  to  the  finding.  He  had  no 
diseretion.  The  reason  of  the  rule,  that  the 
verdict  or  postea  is  no  evidence,  until  the  entry 
of 'final  judgment,  does  not  apply  to  the  case, 
because  we  know  that  the  justice  lias  no  au- 
thority  to  arrest  a  judgment,  or  award  a  new 
trial.  (Laws  of  N.  Y.,  Vol.  I.,  p.  491-r><):2.) 
The  entry  of  judgment  was  u  thing  of  course  ; 
and  in  justice  and  sound  policy,  the  verdict 
ought  to  be  equally  conclusive  against  a  further 
litigation  between  the  same  parties,  on  the 
same  matter,  as  if  the  formal  entry  of  judg- 
ment had  been  made. 

Judgment  reversed. l 

Cited  in— 11  Johns.,  458;  8  Cow.,  173;  7  Wend.,  105; 
10  Wend.,  522;  12  Wend.,  231;  51  Barb.,  269;  8  Abb. 
N.  8.,  16. 


BUTLER  0.  M'INTYRE. 
Certiorari — Return  of  Justice. 

Where  a  justice  has  returned  precisely  and  spe- 
cinally  as  to  all  the  facts  stated  in  the  affidavit,  on 
which  a  writ  of  certiorari  is  allowed,  the  court  will 
not  direct  him  to  amend  his  return  on  supplemen- 
tary affidavits. 

MR.  EMOTT  moved  for  a  rule  requiring  the 
justice  to  amend  his  return  to  the  certio- 
rari in  this  cause.     He  read  affidavits  stating  a 
number  of  facts  to  which  the  plaintiff  in  error 
wished  the  justice  to  answer,  but  which  were 
not  stated  in  the  affidavit  on  which  the  cei-tio- 
rari  was  allowed. 
Mr.  Kirkland,  contra. 

Per  Curiam.  If  the  justice  returns  precisely 
and  specifically  as  to  all  the  facts  stated  in  the 
affidavit  on  which  the  certiorari  was  allowed, 
it  is  enough.  The  law  has,  in  this  respect, 
given  a  sufficient  remedy  to  the  party  agrieved. 
It  would  be  inconvenient  to  require  the  justice 
to  answer  to  supplementary  affidavits. 

Motion  denied. 


*MEYER 

«. 
M'CLEAN,  Survivor,  &c. 
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Action  on  Judgment — Plea  of  Nil  Debet —  Wai- 
ver of  Objection. 

Where  the  defendant  pleaded  nil  debet  to  an  ac- 
tion of  debt,  on  a  judgment,  and  gave  notice  of 
special  matter  to  be  offered  in  evidence,  and  the 
plaintiff  went  to  trial  on  this  plea,  it  was  held  that 
he  could  not  afterwards  arrest  the  judgment  on  the 
ground  that  the  plea  was  a  nullity. 

Qwvre,  whether  it  is  not  a  sufficient  general  issue 
under  the  statute. 

Citations— Laws  N.  Y.,  1,  346  ;  2  Johns.  Cas.,  256. 

MR.  FISK,  for  the  plaintiff,  moved  in  arrest 
of  judgment  in  this  cause,  on  the  ground 
that  the  plea  of  nil  debet  to  an  action  of  debt 
on  a  judgment  was  a  nullity.  He  contended 
that  by  going  to  trial  the  defendant  had  not 
affirmed  the  plea  ;  that  nul  tiel  record  was  the 
only  general  issue,  and  the  statute  expressly 
required  the  general  issue  to  be  pleaded. 

Messrs.  L.  Elmendorf  and  Van  Vechten, 
contra.  The  statute  allowing  special  matter  to 

1.— 2  Burr.,  6»8:  4  Comyns,  89,  Evidence,  A.,  5. 
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be  given  in  evidence  under  the  general  issue, 
was  for  the  purpose  of  avoiding  special  plead- 
ing. The  notice  is  in  place  of  the  special 
plea,  and  is  the  substantial  matter.  The 
general  issue  is  merely  for  form.  Having  re- 
ceived notice,  there  can  be  no  pretense  of  sur- 
prise. If  the  plea  be  not  strictly  proper,  ac- 
cording to  the  English  rules,  still,  after  the 
party  has  consented  to  go  to  trial,  he  must  be 
considered  as  having  waived  all  objection  ot 
the  plea.  There  has  been  a  fair  trial  and  a 
verdict  on  the  merits,  and  will  the  court  now 
arrest  the  judgment  on  a  point  of  form  ? 

Per  Curiam.  Without  deciding  whether 
nil  dehet  might  or  might  not  be  pleaded  for 
form's  sake,  and  as  an  issue  to  the  country,  for 
the  purpose  merely  of  upholding  notices  of 
payment,  and  thus  secure  to  a  person  sued  on 
a  judgment  of  one  of  our  own  courts,  the 
benefits  intended  by  the  statute  to  facilitate 
pleading  (Laws  of  N.  Y.,  Vol.  I.,  p.  346),  we 
are  all  of  opinion,  that  the  plaintiff  having 
treated  this  plea  in  the  present  case  as  a  legal 
plea,  and  having  gone  to  trial  upon  it,  he  can- 
not now  allege  anything  against  it,  and  is  con- 
cluded by  his  own  acts.  This  decision  is  an- 
alogous to  that  of  Rush  v.  Cobbett  (2  Johns. 
Cas. ,  256).  Rush  sued  on  a  judgment  obtained 
in  Pennsylvania,  and  the  defendant  pleaded 
nil  debel  and  payment.  On  the  trial  the  plaint- 
iff offered  no  proof  of  the  judgment,  conclud- 
ing that  the  plea  of  nil  debet  admitted  it.  The 
court  held  that  the  plaintiff  was  bound  to 
make  out  his  case  by  proving  the  judgment  ; 
and  that,  whether  nil  debet  was  a  good  plea  or 
184*]  not,  the  plaintiff  having  *gone  to  trial 
upon  it,  was  concluded  from  objecting  to  it. 
This  decision  took  place  before  it  had  been 
held  that  such  a  judgment  could  be  impeached, 
and  is,  therefore,  applicable  to  this  case.  The 
plaintiff  must  take  nothing  by  his  motion. 

Judgment  for  tJie  plaintiff. 

Cited  in— 8  Johns.,  83  ;  6  N.  Y.,  101 ;  14  N.  Y.,  249  ; 

26  N.  Y.,  272. 


DUMOND,  Survivor  of  DUMOND  and  VAN 
GAASBECK, 

B. 

CARPENTER. 

Writ  of  Error — Death  of  Defendant — Amend- 
ment. 

After  a  writ  of  error,  the  court  will  allow  the  de- 
fendant in  error  to  amend  the  record  by  suggesting 
the  death  of  one  of  the  defendants  below,  before 
the  interlocutory  judgment,  and  which  had  been 
assigned  as  error. 

Citation— Col.  Cas.,  61. 

rPHIS  cause  was  brought  before  this  court  by 
JL  a  writ  of  error  from  the  Court  of  Com- 
mon Pleas  in  the  County  of  Ulster. 

Mr.  Sudatn,  in  behalf  of  the  defendants  in 
error,  now  moved  to  amend  the  record  below, 
by  suggesting  thereon  the  death  of  Van  Gaas- 
beck,  one  of  the  defendants  below.  One  of 
the  errors  assigned  was  that  this  defendant  had 
died  before  the  interlocutory  judgment  had 
been  entered.  He  cited  5  Term,  577 ;  Cole- 
man's  Cases,  41,  61. 

Mr.  L.  Elmendorf,  contra. 
JOHNS.  REP.,  2. 


Per  Curiam.  The  defendant  in  error  may 
amend,  on  paying  costs  to  the  plaintiff,  if  he 
elect  to  receive  them  and  discontinue  his  writ. 
The  case  of  Hamilton  v.  Ilolcomb  (Col.  Cases, 
61)  is  in  point. 

Rule  granted. 

Cited  in— 7  Johns.,  470 ;  1  Abb.  N.  C..  253 ;  6  How. 

(U.  8.),  39. 


THE  PEOPLE,  ex  rel.  TEEL  v.  SWEETING. 

Officer  —  Term  about  to  Ejfpire  —  Information  not 
Allowed  —  Discretion. 

The  court  will  not  allow  the  Attorney-General  to 
file  an  information  in  the  nature  of  a  «uo  warrants 
against  an  officer,  when  it  appears  thai  the  time  for 
which  he  was  elected  will  expire  t>eforc  the  inquiry 
can  have  any  effect  ;  but  will  leave  the  party  to  hfe 
remedy.  The  court  have  a  discretion  as  to  the 
granting  of  such  motions. 

MR.  WOODWORTH,  Attorney-General, 
moved  for  leave  to  file  an  information,  in 
the  nature  of  a  quo  warrant",  against  Sweeting, 
acting  supervisor  of  the  town  of  Manilas,  in 
the  County  of  Onoudaga.  He  read  several 
affidavits,  from  which  it  appeared  that  at  the 
annual  town-meeting  of  the  freeholders  and 
inhabitants  of  the  town  of  Manlius,  in  the 
County  of  Onondaga,  on  the  first  Tuesday  of 
April  last,  Timothy  Teel  was  elected,  by  a 
majority  of  the  ballots  given  by  the  free- 
holders, &c.,  a  supervisor  for  that  town.  After 
Teel  had  been  elected,  and  his  election  was 
made  known  by  one  of  the  justices  at  the  meet- 
ing, the  moderator  *declared  the  elec-  [*185 
tion  void,  and  ordered  a  new  election  ;  and 
after  Teel  and  his  friends  had  retired,  John 
Sweeting  was  chosen  supervisor,  who  took  the 
oath,  and  now  acts  as  supervisor. 

Per  Curiam.  This  court  has  a  discretion  to 
grant  motions  of  this  kind,  or  to  refuse  them, 
if  no  sufficient  reasons  appear  for  allowing  this 
mode  of  proceeding.  The  office  of  Sweeting, 
the  acting  supervisor,  will  expire  in  April,  and 
before  the  remedy  now  prayed  for  can  have 
any  effect  There  must  be  an  issue  joined,  and  a 
trial,  which  could  not  take  place  before  the 
next  election,  so  that  it  would  be  impossible  to 
restore  Teel  to  his  office.  It  would,  therefore, 
be  idle  and  useless  to  grant  the  motion.  If  the 
justices  have  been  guilty  of  any  misdemeanor, 
the  party  aggrieved  must  seek  a  different 
remedy. 

Motion  denied. 

Distinguished—  19  Wend.,  68. 

Cited  in-3  Johns.,  598  ;  4  Cow.,  323,  381  ;  8  Wend., 
399  ;  67  N.  Y.,  335  ;  22  Barb.,  116  ;  13  How.  Pr.,  181  ;  3 
Abb.  Pr.,  134. 


EUSTACE  v.  TUTHILL. 
Special  Action  on  Case  —  Costs. 

Where,  to  a  special  action  on  the  case,  for  over- 
flowing the  plaintiff's  land,  the  defendant  pleaded 
the  general  issue,  and  a  justification  of  a  right  of 
prescription,  and  the  jury  found  a  verdict  for  S15 
damages,  it  was  held  that  the  plaintiff  was  entitled 
to  f  uff  costs. 

Citation—  1  Johns.  Rep.,  146. 

THIS  was  a  special  action  on  the  case  brought 
by  the  plaintiff,  to  recover  damages  of  the 
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defendant,  for  overflowing  the  lands  of  the 
plaintiff,  in  consequence  of  the  defendant's 
erecting  a  dam  across  the  Otterkill,  in  the 
town  of  Wallkill,  in  Orange  County.  The  de- 
fendant pleaded  the  general  issue,  but  by  an 
agm-incnl  \\iili  (lie  plaintiffs  attorney,  he  gave 
in  evidence  a  right  by  prescription  to  overflow 
the  lands  mentioned  in  the  plaintiff's  declara- 
tion at  his  pleasure.  The  jury  found  a  ver- 
dict for  the  plaintiff,  for  fifteen  dollars  dama- 
ges, and  six  cents  costs. 

It  was  submitted  to  the  court,  whether  the 
title  to  land  came  in  question,  so  as  to  entitle 
the  plaintiff  to  full  costs  under  the  statute. 

Per  Ouriam.  In  the  case  of  Heaton  v.  Ferris 
(1  Johns.,  148,  Feb.,  1806),  which  was  an  action 
of  trespass,  the  defendant  pleaded  the  general 
issue,  and  a  special  justification  of  a  right  of 
way  by  prescription  over  the  locus  in  quo,  and 
it  was'decided  that  the  plaintiff  was  entitled 
to  full  costs.  The  present  case  comes  within 
the  principle  there  decided. 

The  plaintiff  mnst  have  his  full  costs. 


186*] 


*PINTARD  v.  ROSS. 
Practice. 


'  Notice  of  a  non-enumerated  motion  may  be  given 
for  any  day  in  term,  though  it  will  not  be  heard  un- 
til the  next  non-enumerated  day. 

Citations— 2  Cai..  259. 

MR.  T.  A.  EMMET,  for  the  plaintiff,  moved 
for  an  attachment  against  the  defendant, 
for  not  performing  an  award  pursuant  to  the 
submission,  which  had  been  made  a  rule  of  the 
court. 

Mr.  Johnson,  contra,  objected  that  the  no- 
tice of  the  motion  had  been  given  for  the  first 
Wednesday  in  term,  and  not  for  the  first  day, 
or  a  day,  on  which  non-enumerated  motions 
were  to  be  heard. 

Mr.  Emmet  read  an  affidavit,  stating  an  ex- 
cuse for  not  giving  the  notice  for  a  different 
day. 

Per  Ouriam.  The  notice  may  be  given  for 
any  day  in  term  ;  but  the  court  will  not  hear 
the  motion,  except  on  a  non-enumerated  day. 
(2  Caines,  259.) 

Rule  granted. 


CUTLER  v.  CUTLER. 

Promissory    Note — Accommodation    Indorser — 
Bond  not  to  Sue — Effect. 

A  made  a  note  to  B,  who  indorsed  it,  for  his  ac- 
commodation, to  C.  The  note  was  dated  the  13th 
May,  1H03,  payable  in  nine  months ;  and  not  being1 
paid.  It  took  up  the  note  in  the  hands  of  C,  and 
brought  his  action  upon  it  against  A.  On  the  10th 
February,  18M,  B  and  D  executed  a  bond  to  A,  by 
which  they  bound  themselves  not  to  institute  any 
suit  against  A,  unless  on  a  future  contract-,  either 
as  partners  or  separately.  It  was  held  that  this  bond 
was  equivalent  to  a  perpetual  covenant,  not  to  sue 
A  upon  any  demand  then  existing,  and  amounted 
to  a  release  of  the  note.  Allter,  if  B  had  brought 
an  action  for  money  paid  for  the  account  of  A, 
subsequent  to  the  execution  of  the  bond. 

Citations— Cro.  Eliz.,  352;  Show.,  43;  6  Bac.  Abr., 
683. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
circuit  in  Montgomery  County,  the  30th 
84s 


September,  1806,  before  Mr.  Chief  Justice  Kent. 
The  plaintiff  declared  on  a  prommissory  note, 
dated  the  18th  May,  1803,  made  by  the  defend- 
dant,  and  payable  to  the  plaintiff  nine  month- 
after  date.  The  note  had  been  indorsed  by  the 
plaintiff,  and  delivered  to  one  Smith,  as  secu- 
rity for  a  debt  due  to  him  from  the  defendant  ; 
and  the  plaintiff,  as  indorser,  paid  the  note  to 
Smith.  On  the  trial,  the  defendant,  pursuant 
to  a  notice  for  that  purpose,  gave  in  evidence, 
a  writing  dated  the  10th  February,  1804,  <  \ 
ecuted  by  the  plaintiff  and  one  John  C.  Cuy- 
ler,  in  which  they  are  bound  themselves  to  tin- 
defendant  in  the  penal  sum  of  $10,000,  with, 
a  condition  not  to  institute  any  suits  against 
the  defendant,  "unless  on  a  future  contract, 
either  as  partners,  or  separately  ;  and  that  the 
plaintiff  should  discontinue  his  *suit,  [*187 
and  no  more  prosecute  the  same."  The  Chief 
Justice  charged  the  jury,  that  the  writing 
given  in  evidence  by  the  defendant  would  not 
operate  as  a  release  of  the  note  on  which  the 
plaintiff  had  brought  his  action.  The  jury, 
accordingly,  found  a  verdict  for  the  plaintiff. 
A  motion  was  now  made  to  set  aside  the  ver- 
dict, for  the  misdirection  of  the  judge. 

Mr.  H.  Bleecker,  for  the  defendant.  The 
only  question  is,  whether  this  bond  amounted 
to  a  release.  A  covenant,  never  to  sue  for  a 
debt,  is  equivalent  to  a  release  (Cro.  Eliz.,  352), 
and  may  be  pleaded  as  such,  to  avoid  a  circuity 
of  action.  (1  Term,  446 ;  2  Saunders,  48,  at 
notes  by  Williams,  1.) 

Mr.  Cady,  contra.  The  note  was  given  for 
a  debt  due  from  the  defendant,  and  indorsed 
for  his  accommodation.  When  the  bond  was 
given,  the  note  was  in  the  hands  of  Smith,  and 
Cuyler  had  no  right  of  action  on  the  note.  It 
could  not,  therefore,  operate  as  a  release  to  a 
right  which  did  not  exist.  Again,  the  bond 
concerns  Jacob  &  John  C.  Cuyler,  and  can  only 
bar  joint  debts.  Future  contracts  are  expressly 
excepted,  and  the  claim  of  the  plaintiff  is  on  a 
contract  subsequent  to  the  bond.  A  covenant 
not  to  sue  can  operate  only  as  a  release,  and  for 
the  reason  assigned.  It  should,  therefore,  be 
between  the  same  parties. 

Per  Curiam.  The  bond  executed  by  the 
plaintiff  and  John  C.  Cuyler  to  the  defendant 
is  equivalent  to  a  perpetual  covenant  not  to 
sue  the  defendant  upon  any  demand  then  ex- 
isting. Such  a  covenant  amounts  to  an  abso- 
lute release.  This  construction  has  been 
adopted  by  court,  to  avoid  circuity  of  action. 
For  if  in  such  case  the  party  should  sue,  con- 
trary to  his  covenant,  the  other  party  would 
recover  precisely  the  same  damages  which  he 
sustained  by  the  other's  suing.  (Cro.  Eliz. , 
352;  Shower,  43;  5  Bac.  Abr.,  683.)  The 
plaintiff  prosecutes  upon  the  note  itself,  given 
by  the  defendant  to  him,  which  bears  date  nine 
months  before  the  bond  set  up  as  a  release. 
We,  therefore,  cannot  take  into  consideration 
the  circumstances  that  the  note  was  given  for 
a  debt  due  from  the  defendant  to  Smith,  for 
which  the  plaintiff  became  surety,  and  was 
obliged  *afterwards,  and  after  the  date  [*188 
of  the  bond,  to  pay  to  Smith.  Had  the  suit 
been  for  money  thus  paid  as  surety,  the 
cause  of  action  would  have  arisen  subsequent 
to  the  date  of  the  bond,  and  would  not  have 
been  affected  by  it.  The  bond  being  given  by 
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the  plaintiff,  and  another,  will  not  prevent  its 
application  to  the  present  action.  They  cov- 
enant not  to  sue  either  as  partners  or  sepa- 
rately. The  verdict  must,  therefore,  be  set 
aside,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 2  Johns.,  448,  449 ;  8  Johns.,  59 ;  3  Cow., 
155;  6  Wend.,  295;  12  Wend.,  116;  18  N.  Y.,  583;  3 
Kob.,  713. 


NEWLAND,  Administrator  of  NEWLAND, 

0. 

WEST. 
Report  of  Referees —  Venue. 

The  report  of  referees  will  not  be  set  aside,  be- 
cause the  referees  met  and  made  their  report  in  a 
different  county  from  that  in  which  the  venue  was 
laid  in  the  plaintiff's  declaration. 

MR.  WESTON  moved  to  set  aside  the  report 
of  referees  in  this  cause,  on  the  ground 
that  the  referees  met  and  decided  the  cause, 
after  hearing  the  parties,  in  Saratoga   County, 
where  the  referees  lived,  instead  of  Albany 
County,   where  the  venue  in  the  action  was 
laid.     The    defendant    lived   in    Washington 
County,  and  nearer  the  place  where  the  ref- 
erees met  than  the  County  of  Albany. 
Mr.  Metcalf,  contra. 

Per  Curiam.  There  is  no  such  thing  as  a 
venue  in  regard  to  a  hearing  before  referees. 
The  court,  however,  will  take  care  that  the 
place  of  their  meeting  be  not  so  chosen,  as  to 
be  oppressive  to  the  opposite  party.  No  injury 
or  incovenience  appears  to  have  resulted  to  the 
defendant.  The  place  of  meeting  was  more  con- 
venient for  him  than  in  Albany  County.  It  ap- 
pears, also,  that  the  parties  met  once,  by  con- 
sent, before  the  referees,  in  the  County  of 
Saratoga. 

Rule  refused. 


189*]    *BURLINGHAM  v.  DEYER. 

Evidence — Interested  Parties —  Witness  from  Ne- 
cessity— Justice's  Previous  Knowledge. 

An  agent,  or  servant,  in  whose  favor  a  written 
order  to  receive  goods  is  given,  and  who  indorses  a 
receipt  on  the  order,  may  be  admitted  as  a  witness, 
from  necessity,  in  a  suit  relative  to  the  goods,  es- 
pecially, if  offered  to  be  released. 

A  justice  of  the  peace  cannot  decide  on  his  own 
previous  knowledge,  but  only  on  evidence  produced 
before  him  in  court. 

T^ROM  the  return  to  the  certiorari  in  this 
-C  cause,  it  appeared  that  the  plaintiff  below 
brought  his  action  for  a  certain  quantity  of 
lead  delivered  according  to  a  written  order  ad- 
dressed to  the  plaintiff  below,  and  signed  by 
the  defendant,  as  follows  :  "Sir,  please  to  let 
Mr.  E.  Knight  have  that  lead,  and  I  will  be 
accountable  for  the  same."  On  the  order  was 
indorsed  a  receipt  by  Knight  that  he  had  re- 
ceived "twenty-three  pounds  of  white  lead,  on 

NOTE. — Justice's  own  knowledge  as  to  case  tried  bc- 
jorehim. 

Compare  above  case  with  Rosekrans  v.  Van 
Antwerp,  4  Johns.,  228;  Blanchard  v.  Richly,  7 
Johns.,  198 ;  Heed  v.  Gillet,  12  Johns.,  296 ;  Locke  v. 
Smith,  10  Johns.,  250. 
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the  order,  at  one  shilling  and  sixpence  per 
pound."  The  defendant,  oy  his  plea,  denied 
that  he  had  ever  received  the  quantity  of  lead. 
On  the  trial  before  the  justice,  Knight  was  of- 
fered as  a  witness  by  the  defendant,  but  he 
was  objected  to  by  the  plaintiff,  on  the  ground 
that  he  was  interested.  The  defendant  then 
desired  that  the  witness  might  be  sworn,  on  his 
voir  dire.  The  justice  refused  to  let  the  wit- 
ness be  sworn,  as  well  on  the  ground  of  the 
receipt,  given  by  him  on  the  back  of  the  order, 
as  on  the  "previous  knowledge"  of  the  jus- 
tice, derived  from  a  conversation,  which  passed 
between  the  witness  and  the  defendant,  before 
the  commencement  of  the  suit.  The  defend- 
ant then  offered  to  release  the  witness,  so  as 
to  make  him  competent ;  but  the  justice  con- 
sidered it  improper  to  allow  him  to  testify 
anything  contrary  to  the  order  and  the  indorse- 
ment thereon.  The  jury  found  a  verdict  for  the 
plaintiff. 

Mr.  Kirkland,  for  the  plaintiff  in  error,  con- 
tended that  the  judgment  ought  to  be  revers- 
ed. 1.  Because  Knight  was  improperly  re- 
jected as  a  witness.  2.  Because  the  justice  re- 
jected the  release  offered  by  the  defendant  to 
the  witness. 

Mr.  Simonds.  contra. 

Per  Curiam.  The  witness  was  a  mere  agent 
or  servant,  and  must  be  considered  as  a  com- 
petent witness,  from  necessity.  A  justice  can- 
not act  from  his  own  previous  *knowl-  [*19O 
edge  of  facts  ;  but  they  must  be  proved  be- 
fore him.  He  must  decide  upon  evidence 
produced  in  court.  The  justice  ought  not  to 
have  refused  the  release  tendered  by  the  de- 
fendant to  the  witness.  The  judgment  below 
must  be  reversed. 

Judgment  reversed. 

Cited  in— 4  Johns.,  229 ;  2  Cow.,  430. 


BUNN 

v. 

THOMAS    AND    KING,    Administrators    of 
JEFFERY. 

Writ — Error — Nullity. 

A  writ  tested  the  12th  May,  1806,  and  made  return- 
able on  the  17th  May  next,  is  a  nullity,  and  cannot 
be  amended. 

Citations-3  Wils.,  341;  2  Bl.  Rep.,  845;  2  Ld. 
Raym.,  775. 

MR.  MUMFORD,  for  the  defendant,  moved 
to  set  aside  the  writ  and  subsequent  pro- 
ceedings in  this  cause,  for  irregularity.  The 
writ  was  issued  in  May  last,  tested  the  12th 
day  of  May,  1806,  and  returnable  on  the  17th 
day  of  May  next.  The  defendants  indorsed 
their  appearance.  It  was  contended  that  as  the 
writ  was  returnable  in  May,  1807,  it  was  abso- 
lutely void. 

Mr.  Gold,  contra,  prayed  leave  to  amend  the 
writ. 

Per  Curiam.  As  a  term  and  more  intervened 
between  the  teste  and  return  of  the  writ  it  is  a 
mere  nullity.  (3  Wilson,  341 ;  Parsons  v. 
Lloyd,  2  Black.  Rep.,  845.)  The  writ  being 
absolutely  void,  the  cause  is  out  of  court,  and 
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we  cannot  grant  leave  to  amend  in  such  a  case. 
(2  Ld.  Raym.,  775,  Shirley  v.  Wright.) 

Rule  grant <  <1. 

Cited  in— 4  Johns.,  309;    1  Cow.,  314;    18  Wriul., 
677  ;  18  Barb.,  371;  23  Barb.,  801 ;   87  N.  J.  L.,  3«5. 


THE  PEOPLE,  ex  rel.  MACEY  ET  AL., 

v. 

THEHILLSDALE  AND  CHATHAM  TURN- 
PIKE COMPANY. 

Turnpike  Company — Failure  to  Make  Compen- 
sation— Remedy  of  Land  Owner. 

If  a  turnpike  company  open  a  road  through  the 
land  of  a  person,  without  making  him  a  compensa- 
tion pursuant  to  the  direction  of  the  act,  the  court 
will  not,  at  the  relation  of  the  party  complaining:, 
grant  an  information  in  the  nature  of  a  quo  war- 
ranto,  against  the  company,  but  leave  the  party  in- 
jured to  his  remedy  in  the  usual  course  of  the  com- 
mon law. 

MR.  WOODWORTH,  Attorney-General, 
moved  for  a  rule,  that  the  defendants 
show  cause  by  the  next  term,  why  an  infor- 
mation, in  the  nature  of  a  quo  warranto,  should 
not  be  filed  against  them.  He  read  affidavits, 
stating  that  the  road  had  been  opened  through 
the  land  of  the  complainants,  and  used  with- 
out any  offer  having  been  made  to  them  to 
agree  upon  the  compensation,  and  without 
having  the  damages  ascertained,  according  to 
law. 

Mr.  E.    Williams,  contra. 

Per  Curiam.  If  the  defendants  have  not 
followed  the  directions  of  the  act  relative  to 
191*]  the  compensation  to  be  made  *to  the 
owners  of  the  land,  through  which  the  road  had 
been  made,  they  are  trespassers,  and  the  com- 
plainants have  adequate  remedy  in  the  usual 
course  of  the  common  law.  The  public  are 
no  way  interested  in  the  controversy  or  com- 
plaint, and  that  is  a  sufficient  reason  for  not 
granting  this  extraordinary  remedy. 

Rule  refused. 

Distinguished— 4  Wend.,  672 ;  5  Wend.,  320. 

Followed-38  Ind.,  72. 

Cited  in— 8  Wend.,  69;  20  Wis.,  137. 


PRATT  v.  PETRIE. 

Cattle   Damage   Peasant — Impounding — Dam- 
ages— Appraisement. 

Cattle  damage  feasant  cannot  be  impounded  until 
the  damage  has  been  ascertained  and  appraised  by 
two  fence-viewers,  according  to  the  directions  of 
the  act. 

Citations— Laws  of  N.  Y.,  Vol.  1,  333,  334,  sec.  16. 

IN  ERROR  on  certiorari.  The  plaintiff 
brought  an  action  of  trespass  against  the 
defendant,  in  the  court  below,  for  taking 
away  and  impounding  the  plaintiff's  cow. 
The  jury  found  a  verdict  for  the  defendant 
for  six  cents. 

Mr.  Oold,  for  the  plaintiff  in  error,  stated 
three  exceptions.  1.  That  there  was  no  evi- 
dence before  the  justice,  that  the  cow  was 
damage  feasant,  on  the  defendant's  land.  2. 
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That  the  damage  was  not  appraised  within  24 
hours  after  the  distress,  as  the  act  required. 
8.  That  the  cow  was  impounded  before  any 
appraisement  of  the  damages.  (Laws  of  N. 
Y.,  Vol.  I.,  p.  388,  834,  sec.  16. 
Mr.  Platt,  contra. 

Per  Curiam.  The  third  objection  is  fataL 
The  act  requires  the  damages  to  be  ascer- 
tained by  two  fence-viewers,  before  the  beast 
be  impounded.  The  judgment  below  must  be 
reversed. 

Judgment  reversed. 

Cited  in-10  Johns.,  255 ;  13  Johns.,  479. 


YOUNG  9.  OVERACKER. 

Action  Before  Justice — Plea  of  Former  Judg- 
ment. 


parties,  for  the  same  matter,  before  another  jus- 
tice, in  which  a  verdict  was  given  for  the  defend- 
ant for  his  costs. 

In  error  on  certiorari,  this  was  held  to  be  a  good 
plea  in  bar. 

FROM  the  return  to  the  certiorari  in  this 
cause,  it  appeared  that  the  defendant  in 
error  brought  an  action  of  assumpsit  against 
the  plaintiff  in  error,  in  the  court  below. 
Among  other  pleas,  the  defendant  below 
pleaded  a  former  action  and  trial  between  the 
same  parties,  for  the  same  matter,  before  an- 
other justice,  in  which  a  verdict  was  given 
for  the  defendant  for  his  costs.  The  justice 
overruled  this  plea,  because  no  damages  were 
given  by  the  verdict  in  the  former  suit. 

Mr.  J.  Cochran  for  the  plaintiff  in  error. 

Mr.  Ilildreth,  contra. 

*Per  Curiam.  The  plea  by  the  [*192 
defendant,  in  the  court  below,  was  improperly 
overruled  by  the  justice.  The  judgment  must 
be  reversed. 

Judgment  reversed. 

Cited  in— 11  Johns.,  458 ;  51  Barb.,  269. 


GAMAGE  9.  LAW. 

Justice's  Court — Adjournment. 

A  justice  cannot,  on  his  own  motion,  adjourn  a. 
case  more  than  once ;  and  that  only  for  a  time  not 
exceeding  six  days  after  the  return  of  the  proc- 
ess. 

Citations— Laws  N.  Y.,  Vol.  1,  492,  sec.  2. 

IN  ERROR  on  certiorarai.     After  the  return 
of  the  process,  and  the  parties    had  ap- 
peared and  pleaded  in  the  court  below,  the 
defendant  obtained    an    adjournment  of  the 
cause  for  three  months,  at  the  hour  of  two,  on 
a  day  certain.     At  9  o'clock  in  the  afternoon 
of  that  day,  the  parties  were  called,  and  the 
plaintiff  appeared,  but  the   defendant  made 
default.  The  justice  then  adjourned  the  cause 
to  the  next  day,  when  he  gave  judgment  for 
the  plaintiff  below. 
Mr.  Parker  for  the  plaintiff  in  error. 
Mr.  E,   Williams,  contra. 
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Per  Curiam.  The  justice  cannot  adjourn  a 
cause  more  than  once,  on  his  own  motion,  and 
that  only  for  a  time  not  exceeding  six  days 
after  the  return  of  the  process.  (Laws  of  N. 
Y.,  Vol.  I.,  p.  492,  sec.  2.)  The  second  ad- 
journment in  this  case  i«  not  within  the  pro- 
vision of  the  act  ;  and  it  is  not  stated  to  have 
been  made  from  necessity,  or  any  just  cause. 
It  amounted,  therefore,  to  a  discontinuance  of 
the  suit.  The  judgment  below  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in— 7  Johns.,  530 ;  7  Wend.,  201 ;  6  Barb.,  630- 
33  Barb.,  447 ;  3  E.  D.  Smith,  128  ;  75  Ind.,  34. 


MOCKEY  v.  GREY. 

Justice's  Court — Guardian  ad  litem. 

A  justice  of  the  peace  may  appoint  a  guardian  ad 
litem;  and  if  an  infant  appear  by  attorney,  it  is 
error. 

rpHE  error  assigned  on  the  return  to  the  cer 
JL  tiorari  in  this  cause  was,  that  the  defend- 
ant below  was  an  infant,  and  appeared  by 
attorney,  not  by  guardian. 

Mr.  H.  Bleecker  for  the  plaintiff  in  error. 

Mr.  Cady,  contra. 

Per  Curiam.  It  is  error  in  all  other  courts 
for  an  infant  to  appear  by  attorney.  There  is 
no  reason  why  the  same  rule  should  not  apply 
to  a  justice's  court.  The  power  of  appointing 
a  guardian,  ad  litem,  is  incident  to  every  court, 
and  a  justice  must  possess  this  power.  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 8  Johns.,  418  ;  2  Cow.,  431 ;  24  Hun,  626; 
51  Barb.,  224 ;  60  Barb.,  121 ;  41  How.  Pr.,  46 ;  61  How. 
Pr.,  2(53 ;  15  Abb.,  40 ;  9  Abb.  N.  S.,  320 ;  7  Rob.. 
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193*]  *GOODALE  v.  HOLRIDGE. 

Constable — Executor's    Promise    Not    to    Sell — 
Void. 

A  promise  by  a  constable  to  a  defendant,  against 
whom  he  has  an  execution,  issued  from  a  justice's 
court,  that  if  the  defendant  will  deliver  property 
as  security,  he  will  not  sell  it  under  30  days,  is 
void. 

FROM  the  return  to  the  certioran  in  this 
cause,  it  appeared  that  the  plaintiff  in  the 
court  below  declared  against  the  defendant 
below,  upon  a  promise  made  to  him  by  the 
defendant,  who  was  a  constable,  that  if  the 
plaintiff,  against  whom  he  had  several  execu- 
tions issued  from  a  justice's  court,  would  de- 
liver property  to  the  defendant,  as  security 
for  the  payment  of  the  executions,  the  defend- 
ant would  wait  thirty  days  before  he  sold  the 
property  ;  but  the  defendant,  in  violation  of 
his  promise,  sold  the  property  before  the  expi- 
ration of  thirty  days. 

Mr.  Ford,  for  the  plaintiff  in  error,  con- 
tended that  the  promise  made  by  the  defend- 
ant below  was  illegal  and  void,  and  gave  no 
right  of  action  to  the  plaintiff.  By  the  act 
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(Laws  of  N.  Y.,  Vol.  I.,  p.  500,  sec.  15)  the 
constable  is  bound  to  levy  the  execution  in 
twenty  days  after  he  receives  it,  and  in  tea 
days  thereafter,  pay  the  debt  and  costs  levied 
into  the  hands  of  the  justice.  A  promise  made 
by  an  officers,  as  a  sheriff,  for  the  omission  of 
a  duty  which  he  is  bound  to  perform,  is  void. 
(Powell  on  Contracts,  195.) 

It  was  further  objected  that  the  evidence 
did  not  support  the  promise  as  laid  in  the  dec- 
laration. 

Mr.  H.  Bleecker,  contra.  A  sheriff  may  take 
a  bond,  to  indemnify  himself  against  making 
a  false  return  to  an  execution,  and  it  will  be 
good.  (1  Lutwyche,  195;  1  Term.,  418;  1 
Saund.,  161.)  So,  a  bond  to  indemnify  for 
omitting  to  make  a  return,  or  to  omit  doing 
his  duty,  is  valid. 

Per  Curiam.  The  promise  declared  upon  in 
the  court  below,  was  without  consideration,, 
and  void. 

Judgment  reversed. 
Cited  in-62  Barb.,  428. 


MOSELY  v.  LANDON. 

Certiorari — Return  of  Justice. 

The  court,  on  a  return  to  a  certiorari,  will  take 
notice  of  such  facts  only  as  the  justice  certifies  from, 
his  own  knowledge,  not  such  as  he  derives  from  the 
information  of  others. 

ON  the  return  to  the  certioran  in  this  cause, 
the  error  alleged  was,  that  the  jury  had  not 
been  balloted  and  drawn  by  the  justice,  agreea- 
bly to  law.  In  the  return,  the  justice  stated 
that  the  jury  was  balloted  and  drawn  according- 
to  *law.  In  a  supplementary  return,  the  [*  194 
justice  stated  that  from  what  was  told  him, 
he  believed  that  the  constable  had  drawn  out 
the  ballots.  In  the  assignment  of  errors,  the 
facts  were  stated  as  in  the  supplementary  re- 
turn ;  and  there  was  a  general  joinder  in  the 
error. 

Mr.  Gold,  for  the  plaintiff  in  error,  con- 
tended that  the  defendant  in  error,  by  his 
joinder,  had  confessed  the  facts  contained  in 
the  assignment ;  that  if  the  defendant  in  error 
does  not  demur,  but  joins  in  error,  he  is  con- 
cluded by  the  facts,  though  they  may  be 
improperly  assigned.  (2  Sellon's  Practice,  K. 
B.,511.) 

Mr.  Platt,  contra.  The  justice  can  return 
such  matters  only  as  are  within  his  own 
knowledge.  In  his  return,  he  states  that  the 
ballots  were  drawn  according  to  law  ;  and  in 
the  supplementary  return,  he  mentions  only 
that  he  had  heard  certain  facts,  which  he 
believed  to  be  true,  showing  that  some  slight 
irregularity  had  taken  place  in  the  drawing 
out  of  the  ballots. 

Pei'  Curiam.  We  can  take  notice  of  such 
facts  only  as  the  justice  certifies  from  his  own 
knowledge  of  what  passes  before  him,  not 
such  as  he  derives  from  the  information  of 
others.  The  judgment  must  be  affirmed. 


Judgment  affirmed. 
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WOOD  e.  STODDARD,  qui  tarn,  &c. 

Action  qui    tarn — Jury—Gauge  of  Challenge — 
Interest. 

In  an  action  qnrf  t am,  under  the  act  for  preventing: 
usury,  which  gives  a  moiety  of  the  sum  to  bo  re- 
covered, to  the  poor  of  the  town  where  the  offense 
is  committed,  and  the  other  moiety  to  the  person 
prosecuting,  it  is  a  good  cause  of  challenge  against 
the  jury,  that  they  are  inhabitants  of  the  town. 

Jurors  must  be  free  from  all  exception,  and 
wholly  disinterested. 

IN  ERROR  on  certiorari.  The  plaintiff  be- 
low brought  an  action  to  recover  of  the 
defendant  below  a  sum  received  by  him  for 
excessive  interest,  under  the  act  for  preventing 
usury,  one  moiety  of  which  is  directed  to  go' to 
the  use  of  the  poor  of  the  town  where  the  offense 
is  committed,  and  the  other  moiety  to  the  per- 
son prosecuting.  (L.  N.  Y.,  Vol.  I.,  p.  58, 
sec.  2.)  The  cause  was  tried  in  the  town  of 
Scipio,  where  the  usurious  sum  was  received. 
The  constable  and  jury  were  inhabitants 
of  the  same  town.  The  defendant  below  chal- 
lenged all  the  jurors  as  being  interested.  The 
justice,  before  whom  the  cause  was  tried, 
overruled  the  exception,  and  a  verdict  was 
found  for  the  plaintiff. 

Mr.  Henry,  for  the  plaintiff  in  error. 

Mr.  Cody,  contra. 

195*]  *Per  Curiam.  The  relaxation  of  the 
rule,  as  to  questions  of  interest,  has  never  been 
extended  to  jurors.  They  must  be  omni  excep- 
tions majores  ;  free  from  every  objection,  and 
wholly  disinterested.  The  judgment  below 
must  be  reversed. 

Judgment  revei-sed. 

Cited  in-19  Johns.,  122 ;  51  N.  Y.,  510 ;  72  N.  Y.,  14 ; 
-51  Ind.,  120. 


NICOLL  v.  DUNLAP. 
Certiorari — Return — Illegal  Claim. 

If,  on  a  return  to  &  certiorari,  it  clearly  appear, 
from  the  evidence  on  both  sides,  that  the  plaintiff's 
•demand  was  illegal,  and  that  he  had  no  right  to  re- 
cover the  court  will  set  aside  the  judgment,  though 
the  Jury  found  a  verdict  for  plaintiff. 

IT  appeared  from  the  return  to  the  certiorari 
in  this  cause,  that  the  note  on  which  the 
.suit  was  brought  in  court  below,  was  given 
for  a  gaming  bet  relative  to  a  horse-race.  The 
testimony  on  both  sides  went  to  establish  this 
fact,  but  the  jury  found  a  verdict  for  the 
plaintiff. 

Mr.  Richardson,  for  the  plaintiff  in  error, 
contended  that,  as  it  appeared  from  the  evi- 
dence on  both  sides,  that  the  consideration  of 
the  note  was  illegal  and  void,  the  judgment  be- 
low was  erroneous,  and  ought  to  be  reversed. 

Mr.  Henry,  contra.  This  was  a  question  of 
facts  which  the  jury  were  to  decide.  If  they 
have  found  a  verdict  contrary  to  the  testimony, 
it  is  evident  that  they  did  not  believe  the  wit- 
nesses, of  whose  credit  they  are  the  proper 
judges.  The  court  will  not  reverse  the  judg- 
ment, unless  there  be  errors  in  law;  nor  wfll 
they  set  aside  a  judgment  of  a  justice's  court, 
because  the  verdict  may  have  been  against  evi- 
dence. 
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Per  Curiam.  The  law  requires  the  justice 
to  return  the  facts,  and  we  consider  ourselves 
SLR  having  a  more  extensive  jurisdiction  relative 
to  the  proceedings  in  these  courts.  It  has  been 
repeatedly  decided,  that  where  there  was  no 
evidence  in  favor  of  the  demand,  the  judg- 
ment must  be  reserved.  Where  a  fact  clear- 
ly appears  from  the  evidence  on  both  sides, 
and  there  is  no  question  as  to  the  credibility  of 
witnesses,  a  verdict  of  a  jury  will  not  con- 
clude this  court.  In  the  present  case,  there 
was  no  question  as  to  the  consideration  of  the 
note  ;  its  illegality  *was  proved  by  the  [*196 
witnesses  produced  by  both  parties,  and  their 
credit  was  unimp«ached.  The  judgment  be- 
low must  be  reversed. 

Judgment  reversed. 


BOUCHEREAU  v.  LE  GUEN. 

Commission  to  Examine  Witnesses— Unreason- 
able Delay — Trial — Affidavit. 

Where  a  commission  to  examine  witnesses  in 
France,  had  been  issued,  on  the  part  of  the  defend- 
ant, in  May,  1805,  and  not  returned  in  Feb.,  1807,  the 
court  allowed  the  plaintiff  to  proceed  to  trial,  no 
satisfactory  cause  being  shown  to  the  court  for  the 
delay  of  the  return. 

An  affidavit  of  counsel,  that  he  believes  that  the 
return  of  a  commission  is  delayed  by  the  arts  of  the 
other  party,  is  not  sufficient. 

MR.  HOFFMAN  (Messrs.  T.  A.  Emmet  and 
Rigg*,  on  the  same  side)  moved  that  the 
rule  for  a  commission,  obtained  by  the  defend- 
ant in  May  Term,  1805,  for  the  examination  of 
certain  witnesses  in  France,  should  be  vacated, 
the  same  not  having  been  returned,  and  that 
the  plaintiff  have  leave  to  proceed  to  trial  at 
the  next  sittings  in  New  York. 

Mr.  Hanson,  contra,  read  an  affidavit  stat- 
ing that  the  action  was  brought  to  recover 
money  alleged  to  be  due  on  a  certain  contract 
made  in  France,  in  Februray,  1791,  both  par- 
ties being  citizens  of  that  country.  That  this 
contract  was  made  in  the  manner  usual  in 
France,  before  a  notary  public,  with  whom  it 
is  duly  registered.  A  variety  of  facts  were 
also  stated,  showing  the  origin  of  the  plaintiff's 
demand,  and  subsequent  transactions  between 
the  parties,  by  which,  it  was  contended  that 
the  defendant  was  entitled  to  be  discharged 
from  the  plaintiff's  demand,  and  upon  which 
contests  have  arisen,  and  were  still  depending 
in  the  courts  of  France,  between  the  present 
parties,  on  the  point  whether  the  defendant 
was  or  was  not  discharged  from  the  contract. 
The  affidavit  also  stated  that,  according  to  the 
laws  of  France,  all  controversies,  where  both 
parties  are  citizens  or  subjects  of  that  country, 
can  only  be  tried,  adjudged  and  determined 
before  the  tribunals  established  in  the  same 
country,  or  under  its  authority  ;  that  the  de- 
fendant, on  finding  that  the  commission  which 
he  had  sent  to  France  to  examine  witnesses 
had  not  been  executed  and  sent  back,  returned 
to  that  country,  where  all  the  witnesses  re- 
side ;  that  he  has  there  cited  the  plaintiff  be- 
fore the  proper  tribunal,  to  desist  from  further 
proceedings  against  the  defendant  in  this 
country,  giving  notice  to  the  plaintiff  that  the 
defendant  would  apply  to  *the  proper  [*197 
tribunal  in  France  for  a  final  settlement  of  the 
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controversy  between  them  ;  that  some  of  the 
witnesses,  named  in  the  commission  issued 
from  this  court,  had  refused  to  appear  or  be 
examined,  alleging  as  a  reason  for  their  refusal 
that  they  had  been  recently  retained  as  counsel 
by  the  plaintiff,  or  one  Bapst,  his  agent,  which 
refusal,  it  was  believed,  had  been  obtained  by 
the  arts  of  the  plaintiff,  or  of  Bapst. 

Mr.  Emmet,  in  reply,  offered  counter  affi- 
davits, which  the  court  would  not  allow  to  be 
read,  saying  that  the  present  application  was 
such  as  to  take  the  case  out  of  the  usual  rule 
of  practice,  which  did  not  permit  counter  af- 
fidavits. It  was  then  contended,  on  the  part  of 
the  plaintiff,  that  the  defendant,  having  joined 
issue  in  this  cause,  and  taken  out  a  commission 
to  examine  his  witnesses,  had  thereby  submit- 
ted to  the  jurisdiction  of  this  court,  and  that  it 
was  now  loo  late  for  him  to  allege  any  want  of 
.jurisdiction  here,  or  that  the  cause  was  proper- 
ly cognizable  only  in  the  tribunals  of  France, 
ft  the  contract  has  been  annulled  in  that  coun- 
try, that  might  be  a  matter  of  defense  to  be 
urged  on  the  trial.  If  it  has  not  been  annulled, 
which  was  said  to  be  the  fact,  there  could  be 
no  possible  reason  for  this  court  to  depart  from 
the  ordinary  rules  of  practice,  for  the  purpose 
of  staying  the  proceedings. 

Per  Curiam.  The  reasons  alleged  on  the 
part  of  the  defendant  are  not  sufficient  to  in- 
duce us  to  stay  the  proceedings  in  this  cause. 
The  affidavit  merely  states  the  belief  of  the 
defendant's  counsel,  that  the  return  of  the 
commission  is  delayed  by  the  arts  of  the  plaint- 
iff ;  it  states  no  information  or  facts  on  which 
that  belief  is  founded.  It  is  too  uncertain, 
therefore,  to  furnish  a  ground  for  the  inter- 
position of  this  court.  The  plaintiff  must  have 
leave  to  proceed  to  trial,  notwithstanding  the 
•commission  is  still  out,  since  it  has  not  been 
returned  within  the  time  allowed  by  the  rules 
of  the  court,  and  no  sufficient  cause  is  shown 
for  its  delay. 

Rule  granted. 


198*]        *SMITH  v.  SPINOLLA. 

Arrest  of  Defendant — A  Portuguese — Remedy — 
Lex  Fori. 

If  a  Portuguese  be  held  to  bail  in  this  country,  at 
the  suit  of  a  creditor  residing1  in  Madeira,  on  a  con- 
tract made  in  Madeira,  a  colony  of  Portugal,  and 
subject  to  its  laws,  the  court  will  not  discharge  him 
on  his  entering  a  common  appearance,  or  order  an 
e.roneretur  to  be  entered  on  the  bail-piece,  though  it 
be  shown  that,  by  the  laws  of  Portugal,  the  body  of 
the  debtor  could  not  be  arrested,  either  before  or 
after  judgment,  and  that  his  property  alone  was 
liable. 

Citations— 1  Cai.,  403 ;  2  East,  455. 

MR.  JOHNSON,  in  behalf  of  the  defendant, 
moved  that  an  exoneretur  should  be  en- 
tered on  the  bail-piece  filed  in  this  cause.  He 
read  affidavits  stating  that  the  plaintiff  was  a 
resident  of  the  island  of  Maderia,  and  that  the 
transaction  which  had  given  rise  to  the  pres- 
ent suit  took  place  in  that  island  ;  that  both 
parties  are  subjects  of  Portugal  •  that,  by  the 
laws  of  that  kingdom,  which  extended  to  the 
island  of  Maderia,  and  were  in  force  there,  the 
body  of  a  debtor  could  not  be  arrested  or  im- 
prisoned by  the  creditor,  either  before  or  after 


judgment ;  that  the  only  remedy  was  against 
the  property,  and  not  against  the  person  of  the 
debtor  ;  that  the  defendant  had  two  unincum- 
bered  estates  in  the  island  of  Madeira,  the  an- 
nual income  or  produce  of  which,  on  an  aver- 
age, amounted  to  eight  hundred  dollars  per 
annum,  and  which  it  was  in  the  power  of  the 
plaintiff  to  receive. 

He  contended  that  if,  by  the  laws  of  Port- 
ugal, the  person  of  the  defendant  would  not 
have  been  liable  to  arrest  there,  both  parties 
being  subjects  of  that  kingdom,  his  person 
ought  not  to  be  made  liable  here.  It  was  the 
same  as  if  there  had  been  an  express  stipula- 
tion to  that  effect ;  for  the  court  will  take  no- 
tice of  the  laws  of  the  country  where  the  con- 
tract is  made,  and  the  obligation  created,  when 
regularly  brought  before  them,  as  in  the  pres- 
ent case,  by  affidavits  of  public  agents  and  re- 
spectable persons  of  that  country.  In  the  case 
of  Melan  v.  Tlie  Duke  de  Fitzjame*  (1  Bos.  & 
Pull.,  139)  it  was  so  decided,  and  Chief  Jus- 
tice Eyer  observed  that  what  would  be  a  de- 
fense in  France  against  a  contract  made  there, 
would  be  a  defense  in  England ;  that  if  the 
laws  of  France  authorized  no  proceedings 
against  the  person  of  the  debtor,  there  could 
be  none  against  his  person  in  England,  and  the 
bailbond  was  ordered  to  be  cancelled.  In  the 
case  of  Tatteyrand  v.  Boulanger  (3  Vesey,  Jun., 
447)  the  Lord  Chancellor  declared  that  he  had 
*no  doubt  that  a  court  of  common  [*199 
law  would,  upon  such  grounds,  discharge  a 
defendant  on  common  bail.  He  considered  it 
as  contrary  to  all  the  principles  which  guide  the 
courts  of  one  country  in  deciding  upon  con- 
tracts made  in  another,  to  give  greater  effect 
to  the  contract  than  it  would  have  by  the  laws 
of  the  country  where  it  was  made.  In  respect 
to  the  arrest  of  the  person,  the  laws  of  France 
appeared  to  be  the  same  as  those  of  Portugal, 
and  they  were  proved,  in  the  case  of  Melan  v. 
The  Duke,  de  Fitzjames,  by  affidavit.  The  lex 
loci  is  to  govern  in  the  expounding  and  enforc- 
ing of  contracts.  (1  Black.  Rep. ,  285,  Robin- 
son v.  Bland.)  The  contract  between  these 
parties  having  been  made  in  a  Portuguese 
colony,  subject  to  the  laws  of  Portugal,  it 
ought  to  be  considered  as  the  understanding 
and  agreement  between  them,  that  the  prop- 
erty only  of  the  debtor  should  be  liable.  It  is 
unnecessary  to  mention  the  extreme  incon- 
venience and  oppression  which  a  foreigner, 
who  comes  to  this  country  for  a  temporary  pur- 
pose, may  suffer  from  a  creditor  he  may  have 
left  behind,  if  the  court  refuse  to  relieve  from 
arrest,  when,  by  the  laws  of  his  own  coun- 
try, his  person  could  not  be  molested. 

Mr.  Boyd,  contra.  The  principle  laid  down 
by  this  court  in  the  cases  of  Lodge  v.  Phelps, 
Page  v.  Cable,  and  Nash  v.  Tupper(l  Caines,  402) 
is  conclusive  against  this  application.  It  was  de- 
termined in  those  cases,  that  the  lex  loci  applied 
to  the  nature  and  construction  of  contracts, 
not  to  the  mode  of  enforcing  them ;  and  that 
where  an  action  is  brought  in  this  State,  the 
remedy  is  to  be  pursued  according  to  the 
forms  established  by  our  laws.  The  case  of 
Melan  v.  The  Duke  de  Fitzjames  is  not  now  con- 
sidered as  law.  (2  East,  455.)  That  was  a 
motion  to  have  the  bailbond  cancelled  ;  in  the 
present  case  special  bail  has  been  put  in,  and  a 
commission  has  been  actually  taken  out  by  the 
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defendant  to  examine  witnesses  in  Madeira. 
The  defendant  may,  therefore,  be  considered 
as  having  submitted  to  the  laws  of  this  State, 
in  relation  to  arrest  and  bail.  It  does  not 
12OO*J  *appear  whether  the  defendant  came 
here  with  a  view  to  a  temporary  or  a  permanent 
residence  ;  and  the  inconvenience  he  may  be 
put  to  is  a  necessary  consequence  of  his 
voluntary  leaving  his  own  country,  without 
paying  his  debts,  and  cannot  affect  the  general 
principle  which  is  to  govern  this  court  in  all 
cases. 

Per  Ouriam.  In  the  case  of  Nash  v.  Tupper 
it  was  laid  down  as  a  general  principle  that  the 
lex  loci  applies  only  to  the  interpretation  of 
contracts,  and  that  the  remedy  on  them  must 
be  prosecuted  according  to  the  laws  of  the 
country  in  which  the  action  is  brought.  The 
decision  of  the  Court  of  C.  B.,  in  the  case  of 
Melan  v.  The  Duke  de  Fitgames,  was  questioned 
by  Lord  Ellenborough,  in  the  case  of  Imlay  v. 
Etteften  (2  East,  455),  who  considered  the 
opinion  of  Mr.  Justice  Heath  as  the  law,  and 
the  contrary  was  abandoned  by  the  counsel. 
We  adopt  the  principle  contended  for  by  Heath. 
If  a  foreign  creditor  pursues  his  debtor  here, 
he  is  entitled  to  the  more  efficacious  remedy 
provided  by  our  laws  for  a  recovery,  of  debts. 

Rule  granted. 

Cited  in— 7  Johns.,  118 ;  11  Johns.,  195 ;  14  Johns.. 
347  ;  2  Cow.,  632 ;  28  How.  Pr.,  403 ;  10  Abb.  N.  S.,  113 ; 
2  Paige,  616. 


RAMCHANDER  v.  HAMMOND. 

Act  of  Limitations — "Between  Merchant  and 
Merchant." 

The  clause  in  the  Act  of  Limitations  of  this  State, 
which  excepts  "actions  which  concern  the  trade  of 
merchandise  between  merchant  and  merchant," 
extends  only  to7  open  and  current  accounts,  and 
does  not  admit  of  a  greater  extension  than  what 
has  been  given  by  the  English  courts  to  the  words 
of  the  statute  of  James  I.,  which  excepts  "accounts 
concerning  the  trade  of  merchandise,  &c. 

was  an  action  on  a  promissory  note, 
-L  dated  at  Calcutta,  the  23d  November, 
1797,  by  the  defendant  to  the  plaintiff,  a  native 
of  India,  and  inhabitant  of  Calcutta,  for  four 
thousand  and  forty  rupees,  payable  twelve 
months  after  date,  with  interest,  at  the  rate  of 
twenty  per  cent,  per  annum.  The  defendant 
pleaded  non  a&tiumpsit,  and  non  assumpxit  in- 
fra sex  annos.  To  the  second  plea,  the  plaint- 
'ift  replied  specially,  that  the  action  of  the 
plaintiff  concerned  the  trade  of  merchandise 
between  merchant  and  merchant,  &c.  The 
defendant  rejoined,  protesting  that  the  action 
did  not  concern  the  trade  of  merchandise, 
&c.,  that  within  six  years  next  before  the 
commencement  of  the  plaintiff's  action,  there 
were  no  open  or  running  accounts  between 
the  plaintiff  and  defendant,  and  that  all  ac- 
20 1*]  counts,  concerns  and  transactions 
whatsoever,  between  the  plaintiff  and  defend- 
ant, were  liquidated  and  closed  at  the  time  of, 
and  for  more  than  six  years  before,  the  com- 
mencement of  the  plaintiff's  action.  To  this 
rejoinder  there  was  a  demurrer,  and  joinder 
in  demurrer. 
Mr.  lloyd,  iu  support  of  the  demurrer.  The 


statute  of  limitations  is  in  derogation  of  the 
common  law,  and  is  not,  therefore,  favored 
by  courts,  who  have  allowed  the  slightest 
acknowledgment  to  take  a  debt  out  of  the 
statute.  The  language  of  the  statute  of  James 
I.  (ch.  16,  sec.  8),  and  of  our  act  (Revised 
Laws  of  New  York,  Vol.  L,  p.  563,  sess.  24, 
ch.  183,  sec.  5),  is  different.  The  words  of 
the  former  are,  "All  actions  of  account  and 
upon  the  case,  other  than  such  accounts  as 
concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  ser- 
vants, &c.,  shall  be  sued,  &c.,  within  six 
years."  In  the  act  of  this  State,  the  words 
are,  "That  all  actions  upon  the  case  and  of 
account,  other  than  actions  for  slander,  and 
actions  which  concern  the  trade  of  merchan- 
dise, between  merchant  and  merchant,  their 
factors  or  servants,  &c.,  shall  be  commenced 
and  sued  within  six  years."  &c.  The  persons 
who  revised  the  laws  of  this  State,  in  1802, 
must  have  made  the  alteration  with  a  view  to 
avoid  the  doubts  and  difficulties  that  had  oc- 
curred in  the  construction  of  the  statute  of 
James,  which  would  not  have  arisen,  had  the 
language  been  actions  which  concern  the 
trade,  &c.,  instead  of  such  accounts  as  con- 
cern the  trade,  &c.  (2  Saunders,  124,  127. 
and  note*.) 

Mr.  Hanson,  contra.  After  the  statute  of 
James,  much  controversy  arose  in  the  English 
courts,  whether  the  exception  extended  to  all 
actions  relative  to  merchants,  or  to  accounts 
open  and  current  only ;  or  whether  to  actions, 
of  account  only,  or  to  actions  of  eutttmpttt. 
Other  distinctions  were  also  made  between  ac- 
counts between  merchant  and  merchant,  and 
mutual  accounts  between  parties  not  mer- 
chants, where  any  item  of  credit  was  within 
six  years.  It  is  now  settled  that  open  and 
current  accounts  only  are  excepted,  not  ac- 
counts stated,  or  bills  of  exchange  and  prom- 
issory notes,  nor  where  all  the  items  of  an  ac- 
count are  on  *one  side.  (4  Bac.  iAb.,  [*2O2 
5th  ed.,  478;  Limitation  of  Actions,  E,  3.)- 
On  the  construction  contended  for  by  the  oth- 
er side,  the  exception  in  our  act  will  be  made 
to  extend  to  bills,  notes  and  accounts  stated, 
and  every  other  transaction  whatever,  con- 
cerning the  trade  of  merchandise  between 
merchant  and  merchant.  But  the  revisers  of 
the  laws,  in  altering  the  phraseology  of  the 
act,  must  have  intended  no  more  than  to  re- 
move any  doubt  or  distinction  that  might  ex- 
ist between  actions  of  account,  and  actions  of 
assumpsit. 

Mr.  Riggs,  in  reply.  The  replication  of  the 
plaintiff  is  in  the  very  words  of  the  act ;  the 
rejoinder  does  not  deny  or  meet  the  replica- 
tion, and  so  there  is  a  departure.  It  remains, 
then,  to  inquire  into  the  validity  of  the  repli- 
cation. In  the  decisions  which  have  taken 
place  in  the  English  courts  on  the  statute  of 
James  I.,  exceptions  on  exceptions  have  been 
made,  and  various  distinctions  raised,  which 
produced  so  much  doubt  and  uncertainty,  that 
the  Legislature  of  this  State,  in  the  Revised 
Act,  must  have  intended  to  remove  every  dif- 
ficulty, by  disregarding  the  form  of  action, 
and  considering  only  the  character  of  the  par- 
ties ;  thus  excepting  every  transaction  con- 


cermng 
chant. 


trade    between    merchant  and  mer- 
Had  this  not  been  their  intention,  the 
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exact  words  of  the  English  act  would  have 
been  used  ;  for  it  will  be  found,  that  when  the 
Legislature  have  not  determined  to  depart  from 
the  English  statutes,  existing  in  this  State  at 
the  Revolution,  they  have  invariably  adopted 
the  precise  words,  so  that  we  might  have  all 
the  benefit  of  the  decisions  of  the  English 
courts,  in  the  exposition  of  these  statutes.  If 
the  words  of  the  act  of  this  State  clearly  ex- 
tend so  as  to  except  all  actions  whatever  rela- 
tive to  merchandise,  between  merchant  and 
merchant,  the  court  are  bound  to  give  them 
effect,  by  adopting  the  construction  now  con- 
tended for.  If,  however,  it  should  be  thought 
that  the  demurrer  is  not  well  taken,  leave  will 
be  asked  to  withdraw  the  replication,  that  the 
plaintiff  may  avail  himself  of  the  saving  in  the 
act,  in  regard  to  persons  absent  from  the 
State. 

Per  Curiam.  Our  statute  of  limitations  ex- 
cepts  "actions  which  concern  the  trade  of 
merchandise  between  merchants."  These 
words  are  not  so  broad  as  to  warrant  a  de- 
2O3*]  parture  *from  the  adjudications  which 
have  been  made  on  the  English  act.  These 
words,  like  those  of  the  statute  of  James, 
must  be  confined  to  actions  on  open  or  current 
accounts ;  they  do  not  extend  to  accounts 
stated.  It  must  be  a  direct  concern  of  trade ; 
liquidated  demands,  or  bills  and  notes,  which 
are  only  traced  up  to  the  trade  of  merchan- 
dise, are  too  remote  to  come  within  this  de- 
scription. To  adopt  the  construction  contend- 
ed for  on  the  part  of  the  plaintiff,  might  be 
found  very  inconvenient,  and  the  phraseology 
of  the  act  does  not  authorize  us  to  suppose, 
that  the  framers  of  it  intended  so  important 
an  alteration.  The  demurrer  must,  therefore, 
be  considered  as  well  as  taken  ;  but  the  plaint- 
iff has  leave  to  withdraw  his  replication,  or 
amend,  on  payment  of  costs. 

Judgment  for  tlie  defendant. 

Cited  in— 20  Johns.,  582;  7  Wend.,  324;  5  Johns. 
Ch.,530;  2  Barb.  Ch.,  434;  14  N.  Y.,  232;  79  N.  Y.,  6; 
4  Saund.,  328 ;  6  Leg.  Obs.,  71 ;  2  T.  &  C.,  372 ;  6  Peters. 
167 ;  12  Peters,  333. 


SECOR  v.  BABCOCK. 

Justice — Power    to    DiscJiarge    Accused — Mali- 
cious Prosecution. 

B.  was  arrested  and  brought  before  a  magistrate, 
on  a  charge  made  by  S.on  a  suspicion  of  felony,  and 
the  justice  being  satisfied  that  the  suspicion  was 
groundless,  discharged  him.  It  was  held  that  an 
action  for  malicious  prosecution  would  lie  against 
S.  A  magistrate,  if  he  be  satisfied  that  there  is  no 
cause  for  a  commitment,  may  discharge  the  party 
accused. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Court  of  Common  Pleas 
of  Orange  County.  The  defendant  in  error 
brought  his  action  against  the  plaintiff  in  er- 
ror, in  the  court  below,  for  a  malicious  prose- 
cution. The  declaration  charged  that  the  de- 
fendant below,  maliciously  and  falsely,  and 
without  a  probable  cause,  had  procured  a  jus- 
tice of  the  peace  to  issue  a  warrant  to  appre- 
hend the  plaintiff,  provided  a  certain  cow, 
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which  the  defendant  made  oath  had  been  stolen 
from  him,  and  which  he  suspected  to  be  in 
the  possession  of  the  plaintiff,  should  be  found 
in  the  possession  of  the  plaintiff.  The  decla- 
ration further  alleged  that  the  cow  in  question 
was  never  in  the  plaintiff's  possession,  but  that 
he  was  arrested,  notwithstanding,  on  the  war- 
rant, and  brought  before  the  justice,  who, 
upon  his  examination,  and  after  hearing  and 
considering  everything  that  could  be  said  or 
alleged  against  him,  on  the  complaint  of  the 
defendant,  wholly  acquitted  and  discharged 
the  plaintiff  from  the  said  supposed  crime. 
The  defendant  pleaded  not  guilty.  The  jury 
found  a  verdict  for  the  plaintiff. 

*Mr.  H.  Bleecker,  for  the  plaintiff  in  [*2O4 
error.  The  justice  had  no  power  to  acquit 
and  discharge  the  defendant  from  the  crime, 
as  stated  in  the  declaration.  The  declaration 
ought  to  state  that  the  prosecution  is  at  an 
end  (Douglass,  315;  1  Strange,  114;  2  Term, 
225) ;  for  aught  that  appears,  it  may  be  still 
pending.  Though  the  plaintiff  below  was 
discharged  from  custody,  still  the  prosecution 
may  have  been  continued  against  him. 

Mr.  Storey,  contra.  The  declaration  in  this 
case  states  the  proceedings,  as  they  took  place, 
agreeably  to  the  law.  The  goods,  if  in  the 
possession  of  the  party  afford,  prima facie  evi- 
dence of  guilt,  but  if,  on  being  brought  before 
the  magistrate,  it  be  proved  that  he  is  the  real 
owner  of  them,  he  must  be  discharged.  The 
cases  cited  by  the  other  side  apply  only  to  ac- 
tions for  malicious  prosecution  by  indictments. 

Per  Curiam.  The  justice  had  power,  on 
examination  of  a  charge  of  suspicion  of  fel- 
ony, or  of  having  stolen  goods,  to  dismiss  the 
plaintiff  below,  if  he  was  satisfied  that  there 
was  no  ground  for  the  suspicion.  The  acquit- 
tal was  lawful,  and  there  was  a  sufficient 
ground  for  a  suit  for  a  malicious  prosecution, 
The  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-7  Cow.,  717 ;  6  Hill,  347 ;  36  N.  Y.,  13;  1 
1  Trans.  App.,  187. 


MORGAN  t>.  VAN  INGEN. 
Promissory  Note — Protest — Duty  of  Notary. 

A  notary,  on  protesting  a  note  for  nonpayment, 
is  not  bound  to  give  notice  to  all  the  indorsers.  If 
he  promise  the  holder  to  give  notice  to  the  indors- 
ers, so  as  to  enable  him  to  recover  his  money ;  and 
he  give  notice  to  the  second  indorser,  but  not  to  the 
first,  and  the  holder  afterwards  recovers  the  full 
amount  of  the  second  indorser,  the  notary  is  not 
liable  on  that  promise,  to  the  second  indorser,  for 
not  having  given  notice  to  the  first  indorser. 

rpHIS  was  an  action  on  the  case  to  recover 
JL  the  amount  of  a  promissory  note  paid  'by 
the  plaintiff.  The  cause  was  tried  at  the  Rens- 
selaer  Circuit,  in  May,  1806,  before  Mr.  Chief 
Justice  Kent.  One  Marvel  Ellis  made  his  note, 


NOTE.— Promissory  note— Protest—Not  ice—Duty  of 
notary. 

That  it  is  not  incumbent  on  a  notary,  after  protest- 
ing a  note  for  nonpayment  to  give  notice  to  the  in- 
dorsers, see  Miller  v.  Hackley,  o  Johns.,  384 ;  Bank 
of  Rochester  v.  Gray,  2  Hill,  231 ;  Dickens  v.  Beal 
10  Pet.,  582. 
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dated  the  5th  October,  1796,  payable  to  Wood- 
worth,  or  order,  twelve  months  after  date. 
Woodworth  indorsed  the  note  to  the  plaintiff, 
who  indorsed  it  to  Atkinson,  by  whom  it  was 
held  when  it  became  due.  When  the  note 
was  due,  Atkinson  delivered  it  to  the  defend- 
ant, who  is  a  public  notary,  and  requested 
him  to  demand  payment  01  the  note  of  the 
maker,  'and,  in  case  of  nonpayment,  to  pro- 
test it,  so  as  to  charge  the  several  indorsers. 
Payment  was  accordingly  demanded  by  the 
defendant,  and  was  refused.  Notice  of 
— O5*]  *this  refusal  was  given  to  the  plaintiff, 
but  not  to  Woodworth,  the  first  indorser.  The 
plaintiff  was  sued  by  Atkinson,  and  was 
obliged  to  pay  the  full  amount  of  the  note.  It 
appeared  in  evidence  that  the  agent  of  Atkin- 
son told  the  defendant,  when  he  made  the 
protest  for  nonpayment,  to  do  everything 
requisite  to  charge  the  indorsers,  and  he 
would  pay  him ;  the  defendant  said  he  had 
done  all  that  was  necessary  to  charge  them. 
The  judge,  being  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  ordered  him  to  be 
called,  and  a  nonsuit  was  entered. 

Mr.  Fool,  for  the  plaintiff,  now  moved  to  set 
aside  the  nonsuit.  He  contended,  that  the 
defendant  ought  to  have  given  notice  to  Wood- 
worth,  as  wen  as  to  the  other  indorser.  Hav- 
ing undertaken  to  do  this,  for  a  valuable  con- 
sideration, he  must  be  answerable  for  his 
neglect.  The  promise,  though  made  to  At- 
kinson, will  inure  to  the  benefit  of  the  plaintiff. 
(1  Levinz,  210;  3  Bos.  &  Pull.,  149.)  It  was 
decided  in  the  case  of  Schermerhornv .  Vander- 
heyden  (Vol.  I.,  p.  140)  in  this  court,  that  when 
one  person  makes  a  promise  to  another,  for 
the  benefit  of  a  third  person,  such  third  person 
may  maintain  an  action  on  the  promise. 

Mr.  Van  Vechten,  contra.  It  is  not  the  duty 
of  a  notary  to  give  notice  to  the  indorsers,  un- 
less he  has  promised  to  do  so.  But  the  only 
question  is,  can  Morgan,  the  present  plaintiff, 
make  Van  Ingen  liable  on  such  a  promise  to 
Atkinson.  The  defendant  undertook  to  make 
a  demand,  and  to  give  notice  so  as  to  enable 
Atkinson  to  recover  his  money.  He  has  done 
so.  Atkinson  has  recovered  the  full  amount 
of  the  note.  The  defendant  has  fulfilled  his 
promise,  and  can  be  no  further  responsible. 
When  a  subsequent  iudorser  receives  notice  of 
the  nonpayment  of  a  note,  he  ought  to  give 
notice  to  the  prior  indorser,  if  he  means  to 
look  to  him,  and  not  trust  to  the  holder's  giv- 
ing such  notice.  (Bay ley,  83  ;  Chitty,  98.) 

Mr.  Foot,  in  reply.  The  defendant  under- 
took to  give  notice  to  all  the  indorsers,  and  the 
plaintiff,  having  an  interest  in  -the  contract, 
that  he  might  have  recourse  against  Wood- 
worth,  ought  to  be  allowed  to  avail  himself  of 
this  promise  of  the  defendant. 

2O6*]  *PerCuriam.  The  defendant,  as  a  no- 
tary, was  bound  only  to  demand  payment  of  the 
note,  and  to  make  a  protest  in  case  of  non- 
payment. It  was  no  part  of  his  official  duty 
to  give  the  notice  to  the  indorsers.  His  special 
undertaking  to  Atkinson,  that  he  would  give 
such  notice,  will  not  inure  to  the  benefit  of  the 
plaintiff.  The  promise  was  to  Atkinson,  who 
has  no  further  claim  or  demand,  nor  any  cause 
of  action  against  the  defendant,  since  he  has 
been  paid  the  full  amount  of  the  note. 
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Rule  refuged. 
Cited  in— 6  Cow.,  309,  536. 


SACKETT  ».  THOMPSON. 
Practice — Pleading — Amendment. 

After  an  action  had  been  commenced  for  several 
terms,  and  had  been  noticed  for  trial  several  times, 
the  court  refused  to  allow  the  plaintiff  to  amend  the 
declaration,  or  to  add  a  new  count. 

Citations— Sayers,  234 ;  Lev.,  347 ;  Fitz,  193 ;  1  Wils., 
149 ;  2  T.  R.,  707. 

MR.  T.  A.  EMMET,  in  behalf  of  the  plaint- 
iff, moved  for  leave  to  amend  the  decla- 
ration in  this  cause,  by  striking  out  all  that 
part  contained  between  the  words  "in  custody," 
&c.,  and  the  words  "damage  to  three  thousand 
dollars,"  and  inserting,  instead  thereof,  a  new 
count,  or  if  such  count  was  not  thought  proper, 
to  add  two  other  counts. 

From  the  affidavits  read  on  the  part  of  the 
defendant,  it  appeared  that  a  suit  was  com- 
menced in  March,  1802,  by  the  plaintiff  against 
the  defendant,  and  was  brought  on  to  trial  in 
January,  1803,  and  evidence  given  to  the  jury 
on  both  sides ;  but  the  plaintiff,  when  the 
jury  were  about  to  give  their  verdict,  suffered 
himself  to  be  nonsuited.  The  present  suit  was 
instituted  for  the  same  cause  of  action,  in  May 
Term,  1805.  The  cause  had  been  four  several 
times  noticed  for  trial  by  the  plaintiff.  Mr. 
Emmet  cited  3  Levinz,  347  ;  Fitzgibbon,  193  ; 
Barnadiston,  408 ;  4  Burrow,  2447 ;  Style's 
Practical  Register,  46  ;  7  Mod..  156. 

Mr.  Boyd,  contra,  cited  2  Term,  708;  8 
Term,  30  ;  W.  Black. 

Per  Curiam.  In  the  case  of  Cope  v.  Marshall 
(Sayer,  234)  the  court  refused  to  allow  an 
amendment  which  alleged  a  new  cause  of  ac- 
tion, and  it  was  observed  that  the  amendments 
in  the  cases  of  Bearcroft  v.  The  Hundreds  of 
Burnham  &  Stone  (Levinz,  347),  and  of  the 
Duchess  of  Marlborough  v.  Wigmore  (Fitz.,  198), 
cited  for  the  plaintiff,  were  allowed  under 
*very  peculiar  circumstances,  as  in  [*2O7 
each  case,  the  statute  of  limitations  would  have 
been  a  bar  to  a  new  suit.  It  was  further  ob- 
served that  the  amendment  would  be  against 
the  general  rule  of  law,  that  after  an  action 
has  been  commenced  for  two  terms,  an  amend- 
ment amounting  to  a  new  count  is  not  permit- 
ted. (1  Wilson,  149.)  In  the  case  of  Goff  v. 
Poppinwell  (2  Term,  707)  the  Court  of  King's 
Bench  refused  an  amendment  to  a  declaration, 
where  the  cause  had  been  pending  four  years. 
In  the  present  case  the  statute  of  limitations 
has  not  run  out ;  and  considering  that  the 
plaintiff  has  once  brought  his  cause  to  trial  on 
the  merits,  and  has  discontinued  and  com- 
menced a  new  suit,  and  has  four  times  noticed 
his  cause  for  trial,  we  think  it  would  be  un- 
reasonable, and  beyond  precedents,  to  allow  so 
great  an  amendment,  as  is  prayed  for  in  the 
present  case. 

Rule  refused. 

Distinguished— 3  Johns.,  257  ;  6  Wend.,  507. 
Cited  in— 53  Barb.,  527  ;  31  How.  Pr.,  167 ;  35  How. 
Pr.,  323 ;  5  Rob.,  622. 
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GREEN  v.  REYNOLDS. 

Covenant  to  Deliver  Deed — To  Pay  Money — 
Dependent. 

By  articles  of  agreement  between  G.  and  R.  G., 
for  the  consideration  thereinafter  mentioned,  cov- 
enanted to  execute  and  deliver  to  R.,  on  the  1st  May, 
1806,  a  good  and  sufficient  deed  of  eighty- four  acres 
of  land  and  It.  covenanted  to  pay  to  G.  one  thousand 
dollars  on  the  1st  May,  1806,  and  eight  hundred  and 
seventy-five  dollars  on  the  1st  May,  1812.  In  an  action 
of  covenant  brought  by  G..  for  the  one  thousand 
dollars,  it  was  held  that  these  were  dependent  cov- 
enants, and  that  the  plaintiff  must  deliver,  or  tender 
a  deed  to  the  defendant,  before  he  could  be  entitled 
to  bring  his  action  for  the  money. 

THIS  was  an  action  of  covenant.  By  articles 
of  agreement  entered  into  between  the 
parties,  the  plaintiff,  for  the  consideration 
thereinafter  mentioned,  covenanted  to  execute 
and  deliver  to  the  defendant  a  good  and  suf- 
ficient deed  for  eighty-four  acres  of  land,  in 
Pittstown,  in  the  County  of  Rensselaer,  on  the 
first  day  of  May,  1806.  The  defendant,  on  his 
part,  covenanted  to  pay  to  the  plaintiff  one 
thousand  dollars  on  the  first  of  May,  1806  and 
the  further  sum  of  eight  hundred  and  seventy- 
five  dollars  on  the  first  day  of  May,  1812.  The 
declaration  was  for  the  nonpayment  of  the  one 
thousand  dollars,  but  did  not  aver  that  the 
plaintiff  had  tendered  a  deed  on  the  first  day  of 
May,  1806.  There  was  a  general  demurrer  to 
the  declaration,  and  joinder  in  demurrer. 
2O8*]  *  Mr.  Allen,  in  support  of  the  demurrer. 
In  the  case  of  Jones  v.  Barkley  (Douglass,  689) 
Lord  Mansfield  observed  that  there  were  three 
kinds  of  covenants :  1.  Such  as  are  called 
mutual  and  independent,  where  either  party 
may  recover  damages  from  the  other,  for  a 
breach  of  the  covenant,  in  his  favor,  and 
where  it  is  no  excuse  for  the  defendant  to 
allege  a  breach  of  the  covenant,  on  the  part  of 
the  plaintiff.  2.  Such  covenants  as  are  con- 
ditions, and  dependent,  in  which  the  perform- 
ance of  one  depends  on  the  prior  performance 
of  another,  and  until  the  prior  condition  is 
performed,  the  other  party  is  not  liable  to  an 
action  on  his  covenant.  3.  Such  as  are  mutual 
conditions  to  be  performed  at  the  same  time, 
where  the  plaintiff  must  show  that  he  was 
ready,  and  offered  to  perform  on  his  part,  and 
the  defendant  neglected  or  refused  to  perform 
on  his  part ;  and  may  maintain  his  action, 
though  it  is  not  certain  that  either  is  obliged 
to  do  the  first  act.  These  distinctions  have 
not  been  exactly  preserved,  in  the  late  decis- 
ions, but  dependent  covenants  and  mutual 
conditions  are  considered  as  meaning  the  same 
thing.  (Goodison  v.  Nunn,  4  Term,  761.)  It 
is  only  necessary  for  the  defendant  to  establish 
that  the  covenants  in  this  agreement  are  de- 
pendent or  were  mutual  conditions.  Whether 
covenants  are  dependent  or  not,  must  be  de- 
cided by  the  good  sense  of  the  case,  and  the 
evident  meaning  of  the  parties.  (CampbeU  v. 
Jones,  6  Term,  570  ;  7  Term,  130  ;  Kingston  v. 
Preston,  Douglass,  3d  ed.,  688.)  No  contract 
can  be  carried  beyond  the  intent  of  the  parties 
at  the  time  (Powell  on  Contracts,  370  ;  1  Salk, 
171) ;  but  must  be  performed  according  to  such 
intent,  so  far  as  it  is  to  be  collected  from  the 


NOTE.— Covenants—  When  independent  and  when 
dependent. 
See  Barruso  v.  Madan,  ante,  145,  and  note. 
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instrument.  (8  Term,  370.)  In  CaUenel  v. 
Briggs  (1  Salk.,  113),  which  is  the  leading  case 
on  this  subject,  Lord  Holt  observes,  that 
though  there  be  mutual  promises,  yet  if  one 
thing  be  the  consideration  of  the  other,  a  per- 
formance is  necessary  to  be  averred.  That 
was  on  a  contract  to  transfer  stock  ;  and  the 
principle  there  laid  down  was  recognized  in 
Morton  v.  Lamb  (7  Term,  130)  by  Lord  Kenyon, 
who  said,  that  whether  the  covenant  was  in- 
dependent or  not,  was  to  be  determined  from 
the  good  sense  of  the  case.  The  delivery  of 
the  corn,  and  the  payment  of  the  price,  were 
held  to  be  concurrent  acts,  to  be  done  at  the 
same  time,  *and  that  each  party  must  [*2OO 
aver  a  performance,  or  an  offer  to  perform, 
before  he  could  maintain  his  action.  The  case 
of  Goodison  v.  Nunn  (4  Term,  761)  is  perfect- 
ly analogous  to  the  one  now  before  the  court. 

KENT,  Ch.  J.  It  has  been  decided  in  this 
court,  in  regard  to  a  contract  for  the  delivery 
of  stock,  that  the  delivery  and  payment  of  the 
money  were  dependent  covenants,  and  that 
the  plaintiff  must  aver  a  performance,  or  an 
offer  to  perform,  before  he  could  bring  his 
action. 

Mr.  Allen  was  stopped  by  the  court,  who 
desired  to  hear  the  other  side. 

Mr.  Foot,  contra.  The  principle  laid  down 
in  the  authorities  cited  by  the  counsel,  on  the 
other  side,  apply  to  cases  where  the  whole 
consideration  is  to  be  paid,  not  where  a  part 
of  the  money  is  to  be  paid  on  the  day  the  deed 
is  to  be  delivered,  and  the  residue  afterwards. 
In  the  present  case,  a  part  only  of  the  money 
was  to  be  paid,  so  that  the  covenants  are  not 
mutual  and  dependent  conditions,  but  each 
party  has  his  remedy  without  averring  a  per- 
formance. (Duke  of  St.  Albans  v.  Siiore,  H. 
Black.,  273,  and  Boone  v.  Eyre,  note.) 

Per  Curiam.  The  covenants  in  this  case  are 
clearly  dependent.  The  one  thousand  dollars, 
being  in  part  of  the  consideration  for  the  deed, 
and  to  be  paid  on  the  same  day  the  deed  was 
to  be  delivered,  the  fair  intent  and  good  sense 
of  the  contract  is,  that  the  money  is  not  to  be 
paid  until  the  deed  is  ready  for  delivery.  The 
declaration,  therefore,  is  defective  in  not  aver- 
ring a  tender  of  the  deed  by  the  plaintiff.  We 
are  of  opinion  that  the  defendant  is  entitled  to 
judgment ;  but  the  plaintiff  may  amend  his 
declaration  on  payment  of  the  costs. 

Judgment  for  the  defendant. 

Cited  in— 10  Johns.,  268;  12  Johns.,  212;  16  Johns., 
269 ;  20  Johns.,  27 ;  20  Johns.,  135 ;  5  Cow.,  405 ;  8 
Wend.,  619 ;  11  Wend.,  50;  15  Barb.,  19 ;  16  Barb.,  94 ; 
IT  Barb.,  265 ;  19  Barb.,  422 ;  38  How.  Pr.,  448 ;  10 
Abb.,  N.  S.,  495 ;  6  Duer,  250 ;  105  Mass.,  280. 


*BROCKWAY  v.  KINNEY.        [*21O 

Plea  of  Former  Judgment — Bar — Duty  of  Jury. 

In  the  suit  before  a  justice  for  work  and  labor, 
the  defendant  pleaded  in  bar  a  former  suit  and  trial 
for  the  same  cause  of  action.  It  appeared  that  the 
former  suit  was  on  a  note,  and  also  for  the  same 
work  for  which  the  second  action  was  brought ;  but 
the  jury,  after  hearing  all  the  allegations  and  proofs, 
found  a  verdict  for  the  note  only,  without  paying 
any  regard  to  the  demand  for  work  and  labor.  It 
was  held  that  the  plea  was  a  suflBcient  bar. 
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The  whole  of  the  plaintiff's  demand  In  the  former 
suit  Imvinir  b»x»n  submitted  to  the  Jury,  it  was  their 
duty  to  decide  on  the  whole. 

ON  the  return  to  the  certiorari  in  this  cause, 
it  appeared  that  the  plaintiff  in  the  court 
below  declared  for  work  and  labor  in  burning 
800  bushels  of  lime.  The  defendant  below 
pleaded  non  asuuinpsit,  and  gave  notice  that  he 
should  prove  that  the  plaintiff  had  before  sued 
him  for  the  same  matter,  and  recovered.  There 
was  a  trial  bv  jury,  and  the  justice,  by  consent 
of  the  parties,  informed  the  jury  that  the 
same  parties  had  a  cause  before  him,  at  a 
former  time,  in  which  Kinney  was  plaintiff; 
and  declared  on  a  promissory  note,  and  also  for 
the  same  work  and  labor,  and  that  the  jury  in 
that  cause,  after  hearing  the  allegations  and 
proofs  of  the  parties,  found  a  verdict  for  the 
plaintiff  to  the  amount  of  the  note.  One  of  the 
jurors  in  the  former  cause  was  then  called,  and 
testified  that  the  jury  found  a  verdict  on  the 
note,  and  had  nothing  to  do  with  the  lime. 
The  jury  in  the  present  suit  found  a  verdict 
for  the  plaintiff.  Two  errors  were  assigned. 
1.  That  the  declaration  did  not  set  forth  a 
sufficient  cause  of  action.  2.  That  there  had 
been  a  former  recovery  for  the  same  cause. 

Mr.  Mumford  for  the  plaintiff  in  error. 

Mr.  J.  L.  Richardson  for  the  defendant  in 
error. 

Per  Curiam.  There  is  no  weight  in  the  first 
objection.  The  declaration  is  sufficient.  The 
plea  was  substantially  of  a  former  trial  for  the 
same  cause,  and  was  a  good  bar,  for  the]plaint- 
iff  declared  each  time  for  the  same  cause  of 
action.  It  was  not  shown  that  the  plaintiff 
abandoned  the  charge  for  burning  the  lime 
before  or  at  the  trial.  That  charge,  of  course, 
went  to  the  jury  on  the  first  trial,  and  took  its 
chance  with  them.  If  they  did  not  allow  it, 
for  want  of  sufficient  proof,  or  for  any  other 
cause,  it  was  the  plaintiff's  misfortune.  The 
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verdict  must  be  considered  as  conclusive  be- 
tween the  same  parties,  in  regard  to  the  same 
matter  ;  otherwise,  it  would  in  effect,  be  per- 
mitting one  jury  to  review  the  decisions  of 
another.  If  the  plaintiff,  at  the  first  trial,  had 
not  chosen  to  hazard  a  verdict,  he  should  have 
entered  *a  nolle prosequi on  the  charge.or  [*2 1 1 
consented  to  a  nonsuit.  As  it  was  made  a  part  of 
the  plaintiff's  demand,  and  submitted  to  the 
jury,  it  was  their  indispensable  duty  to  pass 
upon  it.  It  would  be  dangerous  to  permit 
jurors  thus  to  separate  the  plaintiff's  demand, 
and  give  a  verdict  for  such  part  only  as  they 
please.  We  are  of  the  opinion  that  the  judg- 
ment below  must  be  reversed. 
Judgment  reversed. 

Cited  in— 10  Johns.,  366;  16  Johns.,  138;  5  Woud., 
244;  8  Wend.,  22;  12  Wend.,  506;  19  Wend.,  209;  4 
Denio,  179 ;  6  Barb.,  31 :  31  Barb.,  384 ;  50  Barb..  395 ; 
51  Barb.,  269;  11  How.  Pr.,  414. 


WRIGHT 

v. 

THE     COLUMBIAN    INSURANCE    COM- 
PANY. 

Motion  for  Struck  Jury. 

A  struck  jury  was  refused  in  an  action  on  a  policy, 
where  the  plaintiff  claimed  a  total  loss  to  the 
amount  of  $27,500. 

MR.  PENDLETON,  in  behalf  of  the  de- 
defendants  in  this  cause,  moved  for  a 
struck  jury.  He  read  an  affidavit,  stating  that 
the  action  was  on  a  policy  of  insurance,  and 
that  the  plaintiff  claimed  a  total  loss,  to  the 
amount  of  twenty-seven  thousand  five  hundred 
dollars. 

Per  Curiam.     Rule  refused.1 
Cited  in— 17  Abb.,  359;  2  Rob.,  649. 
1.— See  Vol.  I.,  p.  314,  Anonymous. 
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CASES   ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW   YORK, 

IN 
MAY  TERM,  IN  THE  THIRTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


Mr.  Justice  SPENCER  was  absent  during  the  whole  of  this  term,  on  account  of  extreme 
-•sickness  in  his  family. 


TQM 

v. 

•O.  GOODRICH,  who  is  Impleaded  with  OLIVER 
BARBER,  Surviving  Copartners  of  O.  BAR- 
BER, G.  W.  BARBER,  A.  HOSFORD,  A. 
HOSFORD,  Jun.,  and  O.  GOODRICH. 

Partnership — Bond  of  one  of  Fine  Partners — 
Surety — Surviving  Partner — Discharge  Under 
State  Insolvent  Law — Rights  of  Surety. 

One  of  five  partners  executed  bonds  to  the  United 
States  for  duties  on  goods  imported  on  account  of 
the  copartnership,  and  as  their  property,  and  T. 
became  a  surety  in  the  bonds.  The  copartner  who 
.signed  the  bond  died,  and,  afterwards,  the  surety 
paid  part  of  the  bonds ;  and  after  another  of  the 
partners  died,  the  surety  paid  the  residue  of  the 
Bonds.  T.  brought  his  action  against  one  of  the 
isurviving  partners,  who  had  resided  in  the  State  of 
Connecticut,  and  had  been  previously  discharged 
from  his  debts  by  an  insolvent  act  of  that  State,  for 
money  paid,  laid  out  and  expended,  for  the  use  of 
the  copartners,  &c.,  in  the  lifetime  of  the  deceased 
partners.  In  the  declaration  the  implied  promise 
was  laid  as  made  by  all  the  partners,  in  the  lifetime 
•of  the  deceased' partners. 

It  was  held  that  proof  of  the  payment  of  money 
for  the  surviving  partners,  after  the  death  of  a  co- 
partner, would  not  support  a  declaration  on  an  im- 
plied promise  by  all  the  partners ;  that  the  claim  of 
the  United  States  against  the  copartnership  become 
extinguished  by  the  bond  of  the  individual  partner, 
who  was  alone  responsible ;  and  that  the  surety  who 
had  paid  the  money,  had  a  right  of  action  against 
the  partner  only  who  had  signed  the  bond. 

Citations— 3  Wils.,  13 ;  6  T.  R.,  363  ;  1  Johns.,  36. 

THIS  was  an  action  of  ansumpsit.  The 
declaration  contained  three  counts  :  1st. 
For  money  paid,  laid  out  and  expended  by  the 
plaintiff  for  the  use  of  O.  Barber,  O.  Good- 
rich, A.  Hosford.  A.  Hosford,  Jun.,  and  G. 
214*]  W.  Barber,  *in  the  lifetime  of  the  de- 
ceased partners.  3d.  For  money  had  and  re- 
ceived by  the  same  persons  to  the  use  of  the 
plaintiff.  3d.  For  money  lent  and  advanced. 
The  defendant  pleaded  the  general  issue,  and 
gave  notice  that  he  should  offer  in  evidence 
that,  being  a  citizen  of  Connecticut,  and  resid- 
ing in  that  State,  he  was  discharged  by  the 
•General  Assembly  of  that  State  in  October, 
1799,  from  all  the  debts  owing  by  him  indi- 
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vidually,  and  as  one  of  the  said  copartnership. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  19th  June,  1806,  before  Mr.  Justice 
Thompson. 

From  the  evidence  produced  at  the  trial,  it 
appeared  that  the  above  mentioned  partners 
carried  on  business  in  New  York  as  merchants, 
under  the  firm  of  George  W.  Barber  &  Co., 
from  June,  1796,  till  some  time  in  the  year 
1799.  During  that  period,  Oliver  Barber  and 
George  W.  Barber,  were  the  active  partners, 
and  conducted  all  the  business  in  the  city  of 
New  York,  where  they  resided.  The  other 
partners  resided  in  Connecticut. 

On  the  8th  July,  the  2d  August,  and  the  22d 
October,  1796,  the  said  copartnership  imported 
goods,  the  property  of  the  copartnership,  into 
the  city  of  New  York,  on  which  duties  were 
payable  to  the  United  States,  and  which  were 
regularly  entered  by  George  W.  Barber,  in  the 
name  of  the  copartnership,  at  the  custom- 
house, in  New  York.  On  the  8th  July,  the 
2d  August,  and  the  22d  October,  1796,  George 
W.  Barber,  as  principal,  and  the  plaintiff  as  his 
surety,  executed  four  several  bonds  to  the 
United  States,  for  the  payment  of  the  duties 
on  the  goods  so  imported,  for  George  W.  Bar- 
ber &  Co.  George  W.  Barber  died  in  January, 
1779,  and  A.  Hosford,  the  7th  April,  1804. 
The  plaintiff,  as  surety,  paid  to  the  .United 
States,  in  February,  1800,  five  hundred  and 
one  dollars  and  seventy  cents,  and  in  August, 
1894,  three  thousand  three  hundred  and  thirty 
dollars  and  seventy-one  cents,  on  account  of 
the  said  bonds. 

*On  the  evidence  of  these  facts,  the  [*2 1 5 
defendant's  counsel  moved  for  a  nonsuit,  which 
was  overruled  by  the  judge,  and  the  jury  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  on  behalf  of  the  defend- 
ants to  set  aside  the  verdict,  and  for  a  new 
trial. 

Two  questions  were  raised  for  the  consider- 
ation of  the  court.  1.  Whether  the  assumpsit 
in  the  declaration  ought  not  to  have  been  laid 
as  made  by  those  partners  only  who  were  living 
at  the  time  the  plaintiff  paid  the  money.  2. 
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Whether  the  defendants  are  at  all  liable  to  the 
plaint  ill'  in  this  action. 

Mr.  Hoffman,  for  the  defendant.  The  prom- 
ise must  be  proved  as  laid  in  the  declaration. 
The  plaintiff  having  declared  on  a  promise  by 
all  the  partners,  he  must  prove  it.  (1  East,  52, 
Shireff  v.  Wilktt,  opinion  of  Lawrence,  J.)  Here 
the  promise  is  stated  to  have  been  made  by  live 
persons,  two  of  whom  were  dead  at  the  time. 
The  proof  does  not  support  the  declaration. 
(6  Term,  868,  Spalding  v.  Mure;  Holmes  & 
Drake  v.  De  Camp,  Vol.  I.,  p.  84.) 

There  could  be  no  assumpsit  in  law,  or  im- 
plied promise,  until  the  plaintiff  had  actually 
paid  the  money.  (3  Wilson,  13,  14,  Chilton 
v.  Whifflnetal..  and  3  Wilson,  262,  346.)  The 
payment  of  money  for  the  use  of  the  surviving 

Rartners,  would  not  raise  an  implied  promise 
i  the  deceased  partner. 
Again,  one  partner  cannot  bind  his  copart- 
ner by  deed  (7  Term,  207,  Harrison  v.  Rush- 
forth),  and  for  the  same,  or  a  stronger  reason, 
he    cannot,  by  requesting  another  person  to 
become  surety  in  a  bond,  bind  his  copartner 
by  such  bond,  so  as  to  make  him  liable  for  the 
consequences. 

If  money  be  lent  to  one  partner,  expressly 
for  the  use  of  the  copartnership,  and  the 
lender  takes  a  bond  from  such  partner  for  the 
amount,  no  recourse  can  afterwards  be  had 
against  the  copartnership,  on  the  implied 
promise.  The  law  of  the  United  States  pre- 
scribes a  bond  of  a  particular  form,  and  agents 
and  consignees  are  considered  as  principals. 
Nothing  is  said  as  to  rights  against  copartners. 
But  in  case  of  (he  insolvency  of  the  principal, 
the  same  preference  is  given  to  the  surety  who 
pays  the  money,  as  before  belonged  to  the 
United  States. 

2 1 6*]  *  Messrs.  Radcliffand  Hanson,  contra. 
In  general  counts,  like  those  contained  in  the 
plaintiff's  declaration,  the  precise  time  and 
place  are  not  material.  At  the  time  the  bond 
was  executed,  there  was  an  implied  promise 
of  the  principal  to  indemnify  the  surety,  and 
though  the  money  was  paid  afterwards,  yet 
the  assumpsit  must  be  considered  as  having  re- 
lation back  to  the  time  of  the  giving  of  the 
bond.  If  so,  the  objection  as  to  the  death  of 
two  of  the  partners  afterwards,  but  before  the 
money  was  paid,  fails.  Surviving  partners 
may  be  charged  generally,  in  indebitatus  as- 
sumpsit, without  taking  notice  of  the  previous 
copartnership,  or  of  the  death  of  a  copartner. 
(Comber,  883  ;  2  Term,  479,  Smith  v.  Barrmc.) 
All  the  survivors  are  named  in  the  declaration, 
which  is  in  the  usual  form  in  the  case  of  sur- 
viving partners.  It  is  true  that  the  situation 
of  the  parties  might  have  been  more  accur- 
ately described ;  but  the  objection  is  merely 
formal.  Where  substantial  justice  may  be 
done,  why  should  the  court  send  the  parties  to 
another  trial,  on  a  mere  formal  objection,  that 
might  have  been  obviated  by  an  amendment  ? 
The  end  of  new  trials  is  the  attainment  of  jus- 
tice. New  trials  have  been  granted,  on  allow- 
ing the  defendant  to  amend  his  plea,  when  the 
court  are  satisfied  that  justice  has  not  been  I 
done.  (1  Burrow,  292;  Cowper,  62,  68 ;  5  j 
Term,  80,  83.)  In  the  present  case  the  merits 
of  the  cause  have  been  fairly  tried,  and  the  i 
rights  of  the  parties  would  not  be  varied  by  a  ' 
new  trial. 
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The  acts  of  Congress  (Laws  of  U.  S.,  Vol. 
II.,  p.  78,  Vol.  IV.,  p.  386)  make  no  provision 
for  the  binding  of  a  copartnership  in  a  bond 
by  the  copartnership  name  or  firm.  A  bond 
with  sureties  is  required  by  the  laws  of  the 
United  States,  for  securing  the  payment  of  the 
duties,  and  the  acting  partner  must,  of  course, 
execute  the  bond  as  principal.  If  he  pay  the 
money,  he  will  have  his  remedy  in  equity 
against  his  copartners  for  their  proportions, 
though  not  in  the  courts  of  common  law.  The 
bond  is,  virtually,  a  payment  of  the  duties  on 
the  goods  of  the  copartnership,  who  are  thus 
benefited.  Why  may  not  a  stranger,  who  thus 
pays  money  for  the  use  *and  benefit  of  [*2 1 7 
a  copartnership,  have  his  action  at  law  against 
such  copartnership  ?  In  the  case  of  Taylor  v. 
Mills  &  Magnell  (Cowper,  527)  a  party  in  inter- 
est was  held  liable,  though  he  did  not  sign  the 
bond.  The  act  of  Congress  does  not  take  away 
the  common  law  rights  of  sureties,  but  has 
superadded  privileges  not  before  possessed,  by 
giving  to  them  all  the  preference  and  priority 
which  the  government  would  have  against  the 
principals,  if  bankrupts  or  insolvents.  This 
was  intended  to  encourage  merchants  to  be- 
come sureties  for  each  other.  The  surety  is. 
not  obliged  to  look  beyond  the  principal  named 
in  the  bond  ;  but  it  will  greatly  embarrass 
merchants,  if  they  cannot,  when  necessary  for 
their  indemnity,  have  recourse  to  the  copart- 
ners for  whose  benefit  the  bond  was  given.  A 
consignee  who  executes  a  bond  to  secure  the 
duties  on  goods  consigned  to  him,  would  have 
a  right  of  action  against  the  consignor,  for 
the  money  paid  to  his  use,  though  the  goods- 
should  be  afterwards  destroyed  by  fire. 

Mr.  P.  Edwards,  in  reply.  The  declaration 
is  on  a  promise  or  contract  between  the  par- 
ties named,  and  it  must  be  proved  as  it  is  laid. 
A  promise,  either  express  or  implied,  by  three 
persons,  is  different  from  a  promise  by  five. 
The  cases  already  cited  show  that  this  is  a  fatal 
variance.  It  is  said  that  all  the  copartners 
were  liable  to  the  plaintiff  at  the  time  the  bond 
was  executed,  and  that  the  implied  promise 
must  have  relation  back  to  that  time.  But  a 
promise  to  indemnify  or  save  another  harmless, 
is  different  from  a  promise  to  pay  money. 
(3  Bulstrode,  233  ;  5  Co.,  24 ;  3  Wilson,  14,  262, 
346.)  When  the  principal  fails  to  pay,  a  cause 
of  action  accrues  to  the  surety,  on  account  of 
his  liability,  and  is  founded  on  the  implied 
promise  to  keep  him  harmless.  But  where  the 
surety  pays  the  money,  his  right  of  action  ac- 
crues only  on  payment  of  the  money ;  he  is 
not  damnified  until  the  money  is  paid.  (Cowper, 
527,  Taylor  v.  Mitts  &  Magnell.')  The  plaintiff 
cannot  maintain  an  action  against  all  the  co- 
partners, for  money  paid  to  their  use,  unless 
it  was  actually  paid  for  them,  or  his  person 
has  been  taken  in  execution  for  their  debt. 
Two  of  the  partners  were  *dead  before  [*2 1 8 
the  money  was  paid,  so  that  it  is  impossible- 
to  imply  a  promise  to  pay  by  five  persons. 
But,  in  truth,  no  promise  by  the  copartnership 
to  indemnify  the  plaintiff  in  this  case  can  be 
raised  bv  implication  of  law.  Not  a  ca.se 
can  be  found  of  such  an  implied  promise 
to  indemnify  a  surety,  except  by  persons  who 
have  executed  the  bond.  It  has  never  been  ex- 
tended beyond  the  parties  to  the  instrument. 
All  prior  contracts,  promises  or  liabilities,  in 
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regard  to  the  duties,  were  merged  in  the  bond 
by  which  George  W.  Barber  became  the  debtor 
of  the  United  States.  By  that  bond,  all  claims 
of  the  United  States  against  the  copartnership 
were  extinguished.  Suppose  Barber,  and  the 
plaintiff,  as  his  surety,  had  given  their  bonds 
for  all  the  debts  due  by  the  copartnership  of 
George  W.  Barber  &  Co'.,  those  debts  would 
be  thereby  extinguished ;  but  Barber  only 
would  have  a  right  of  action  against  the  co- 
partnership. The  plaintiff,  who  became  surety 
for  him,  at  his  request,  would  have  no  right 
against  the  copartnership  for  having  paid  their 
debts.  The  argument,  on  the  other  side,  goes 
to  maintain  the  doctrine  that,  when  a  surety 
pays  the  debt  of  the  principal,  he  has  a  right 
of  action  against  all  persons  who  may,  conse- 
quentially, be  benefited  by  such  payment. 
Such  a  payment  may  be  a  good  consideration 
for  an  express  promise  by  a  person  not  a  party 
to  the  instrument,  but  who  is  benefited  by  it ; 
but  it  creates  no  implied  promise.  A  third 
person  cannot  be  thus  made  a  debtor,  nolen* 
•nolens,  without  his  knowledge  or  consent.  Sup- 
pose Barber  had  given  a  counter  bond  to  in- 
demnify the  plaintiff,  would  not  all  implied 
promises  have  been  merged  in  such  bond  ?  (2 
Term,  100,  Toussaint  v.  Martinnant.)  The  act 
of  Congress  gives  the  surety  who  pays  a  bond 
a  right  to  bring  a  suit  on  the  bond,  in  his  own 
name,  against  the  principal,  and  transfers  to 
such  surety  all  the  rights,  preferences  and 
priorities  belonging  to  the  United  States.  The 
surety  is  thus  secured  by  bond,  and  is  in  a 
better  situation  than  if  he  took  an  indemnity 
from  the  principal  at  the  time.  Now,  shall  a 
210*]  person,  thus  situated,  resort  for*an  in- 
demnity to  third  persons,  not  named,  nor 
parties,  on  the  ground  of  an  implied  contract  ? 
In  the  case  of  Taylor  v.  Mills  &  Magnell, 
there  was  an  affidavit  of  Magnell,  who  ad- 
mitted that  he  was  liable,  and  that  he  would 
have  executed  the  bond  had  he  been  in  the 
country  at  the  time.  That  case  does  not  sup- 
port the  proposition  contended  for  by  the  other 
side ;  but  is  an  express  authority  to  show  that 
the  plaintiff  could  have  no  cause  of  action  un- 
til he  had  paid  the  money. 

TOMPKINS,  J.  In  this  case  two  questions 
arise  for  our  determination.  1.  Whether  the 
promise  in  the  declaration  ought  to  have  been 
stated  to  have  been  made  by  those  partners 
only  who  were  living  at  the  time  the  plaintiff 
paid  the  custom-house  bond.  2d.  Whether 
the  defendants  are  at  all  liable  to  the  plaintiff 
in  this  action. 

There  can  be  little  doubt  that  no  right  of 
action  for  money  paid,  laid  out,  and  expended, 
arises  in  favor  of  a  surety,  against  the  princi- 
pal, until  the  former  has  actually  paid  the 
debt,  or  his  body  has  been  taken  in  execution, 
upon  a  judgment  therefor.  (Chilton  v.  WJiif- 
fin  &  Cromwell,  3  Wilson,  13.) 

Before  the  plaintiff  paid  the  first  custom- 
house bond  (at  which  time,  if  ever,  his  right 
of  action  against  the  partnership  accrued), 
George  W.  Barber  died  ;  and  previous  to  the 
second  payment,  as  surety  for  the  said  George 
W.  Barber,  Aaron  Hosford  also  died.  The 
declaration  is  upon  the  aninimpsit  of  all  the 
partners  living  at  the  time  the  bonds  were  exe- 
cuted. In  the  case  of  Spalding  et  al.  v.  Muse 
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et  al.  (6  Term  Rep.,  864),  it  was  decided  that  in 
an  action  for  money  had  and  received,  to  the 
use  of  the  plaintiffs,  by  three  defendants,  the 
former  could  not  give  evidence  of  money,  had 
and  received  to  their  use,  by  the  three  defend- 
ants and  another  person  who  had  since  died. 
This  doctrine  proceeded  upon  the  undeniable 
principle  that  to  entitle  himself  to  recover  upon 
a  promise,  the  plaintiff  must  prove  a  promise, 
either  express  or  implied,  by  the  parties 
who  are  alleged  in  the  declaration  to  have 
made  *it.  The  same  doctrine  has  been  [*22O 
recognized  in  this  court,  in  the  case  of  Holmes 
&  Drake  v.  De  Camp  (1  Johnson,  36).  There 
can  be  no  substantial  reason  for  applying  a 
different  principle  in  the  action,  for  money 
paid,  laid  out,  and  expended,  or  in  a  case  where 
the  promise  proved  is  by  three  persons  only, 
when  the  promise  laid  in  the  declaration  is  by 
those  three  persons  and  others  whom  they 
have  survived.  A  plea  in  abatement  is  not 
necessary,  where  the  contract  is  stated  to  have 
been  jointly  made  by  more  persons  than  are 
proved,  upon  the  trial,  to  have  assumed  ;  but 
the  plaintiff  in  such  case  must  fail,  upon  the 
general  issue  of  non  assumpsit  simul  cum. 

As  the  objection  to  the  plaintiff's  right  to  re- 
tain the  verdict,  upon  the  ground  of  a  vari- 
ance between  the  contract  proved  and  the  one 
stated  in  the  declaration,  might  be  obviated  by 
an  amendment,  it  becomes  necessary  to  decide, 
whether  the  defendants  are  at  all  liable  to  the 
plaintiff  for  the  money  paid  by  him  as  security 
for  George  W.  Barber,  one  of  the  partners.  In 
my  opinion  they  are  not.  The  law  does  not 
imply  a  promise  by  all  the  persons  who  may 
be  benefited,  in  consequence  of  payment  by  a 
surety,  but  only  by  the  person  whose  debt  is 
thereby  discharged.  In  this  case,  upon  the 
acceptance  by  the  custom-house  officer  of  the 
bond  of  the  plaintiff  and  Barber,  the  claim  of 
the  United  States,  for  the  duties  secured 
thereby,  became  confined  to  that  bond,  and  the 
debt,  if  any  previously  existed  in  favor  of  the 
United  States  against  all  the  partners  for  those 
duties,  was  extinguished.  The  previous  debt 
to  the  United  States  then  became  the  debt  of 
Barber  only  ;  and  when  the  plaintiff  became 
his  surety,  the  promise  of  indemnity,  and  the 
promise  upon  the  payment  of  the  money  were 
implied  against  Barber  only. 

I  am,  therefore,  of  opinion  that  the  motion 
for  a  new  trial  ought  to  be  granted  ;  but  that 
liberty  be  given  to  the  plaintiff  to  amend  his 
declaration,  upon  payment  of  the  costs  subse- 
quent to  the  declaration. 

THOMPSON,  J.,  was  of  the  same  opinion. 

*KENT,  Ch.  J.  I  am  of  the  same  [*221 
opinion,  and  would  only  add,  on  the  merits  of 
the  case,  that,  as  George  Barber  gave  the  bond 
to  the  United  States,  and  became  thereby  re- 
sponsible, to  the  exclusion  of  his  partners,  the 
United  States  could  look  only  to  him.  The 
plaintiff  executed  the  bond  as  his  surety,  and 
cannot  charge  any  other  person  as  principal. 
There  is  no  privity  between  the  parties  but 
what  arises  from  the  bond.  It  would  be  refin- 
ing upon  the  doctrine  of  implied  asfsiimp»i1is, 
and  going  beyond  every  case,  to  consider  the 
surety  in  a  bond,  as  having,  by  that  act,  a 
remedy  at  law  against  other  persons,  for  whom 
the  principal  in  the  bond  may  have  acted  as 
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trustee.  George  Barber,  the  principal  here, 
was,  as  it  is  stated,  a  surety  for  the  debt  of  his 
firm,  and  that  debt  might  perhaps  have  arisen 
by  their  being  sureties  for  other  persons  still 
behind  them.  We  can  only  look  to  the  princi- 
pal and  surety  in  the  bond  to  the  United 
States,  and  to  the  obligations  resulting  from 
that  relation,  because  the  money  was  paid  by 
the  plaintiff,  in  discharge  of  that  bond,  and  in 
exoneration  of  the  personal  representatives  of 
George  Barber,  who,  alone,  were  legally  re- 
sponsible for  that  debt.  It  may  be  that  George 
Barber  had  received  a  full  indemnity  from  his 
partner  when  he  gave  the  bond.  We  cannot, 
in  this  action,  unravel  the  accounts  between 
George  Barber  and  his  partners  ;  and  to  push 
the  implied  nsnumpsit  beyond  the  party  to  the 
bond,  may  lead  to  great  difficulties,  and  pro- 
duce injustice. 
New  trial  granted. 

Distinguished— 15  Johns.,  423. 
Cited  hi— 4  Johns.,  468;  1  Wend.,  335;  21   Wend., 
463;  3  Denio,  66;  Hill  &  D.,  393;  6  Bos.,  578. 


JACKSON,  ex  dem.  SMITH  and  BOONE, 

PIERCE. 

Ejectment— Legal  Title  in    Plaintiff— Equitable 
Title  in  Defense. 

Where  the  legal  title  is  in  the  plaintiff  in  an  action 
of  ejectment,  the  defendant  will  not  be  allowed  to 
set  up  an  equitable  title  in  defense  against  the  ac- 
tion at  law. 

Citations-3  Ves.,  Jun.,  712;  4  Id.,  720;  7  Id.,  341; 
Bull.  A.  P.,  110 ;  2  T.  R..  684 ;  7  T.  R.,  49 ;  8  T.  R.,  123 ; 
5  East,  138,  n.;  6  Ves.,  Jun.,  39;  Evans  Poth.,  195; 
2  Johns.,  84. 

THIS  was  an  action  of  ejectment,  for  a  lot  of 
land  in  Whitestown.  The  cause  was  tried 
before  Mr.  Justice  Spencer,  at  the  Oneida  Cir- 
cuit, the  10th  of  June,  1806,  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the 
222*]  *opinion  of  the  court  on  a  case,  in 
which  the  following  facts  were  stated  : 

Samuel  Rust  (under  whom  both  parties 
claim),  by  his  deed,  dated  the  12th  June,  1795, 
conveyed,  to  the  plaintiff  fifty  acres  of  land, 
including  the  premises  in  question.  This  con- 
veyance was  admitted  to  be  subject  to  the  ope 
ration  of  a  former  deed,  from  Rust  to  one 
Schaeffer,  dated  the  29th  of  April,  1795,  in- 
cluding the  farm  of  fifty  acres,  and  with  an 
exception  immediately  after  the  description  of 
the  land  conveyed,  in  the  following  words : 
"  excepting  nearly  six  acres  conveyed  to  Peter 
Smith."  Under  this  exception,  the  plaintiff 
claimed  the  lot  of  ground  in  question,  being 
one  quarter  of  an  acre.  Evidence  was  pro- 
duced to  ascertain  the  precise  situation  of  the 
lot  of  ground  ;  but  as  its  locality  was  not  dis- 
puted on  the  argument  of  the  case,  it  is  not 
necessary  to  state  the  facts  proved  on  that 
point,  at  the  trial.  It  appeared,  that  shortly 
before  the  conveyance  from  Rust  to  Schaeffer, 
the  pieces  of  land  excepted  out  of  the  deed, 
making  five  acres,  three  rods,  and  twenty-five 
perches,  were  pointed  out  to  Schaeffer,  and 
that  the  defendant  had  notice  at  that  time, 
that  these  parcels  were  excepted. 

On  the  15th  of  February,  1798,  the  sheriff 
36* 


of  the  county,  by  virtue  of  an  execution 
issued  on  a  judgment  entered  up  against 
Schaeffer,  the  17th  of  April,  1796.  in  the  Su- 
preme Court,  sold  and  conveyed  to  one  Merrill 
the  parcel  of  land,  "  being  part  of  lot  No.  96, 
in  a  tract  called  Crosby's  manor,  containing 
fifty  acres  of  land,  be  the  same  more  or  less, 
and  was,  on  the  23d  of  December  last,  in  pos- 
session of  Joseph  Pierce."  The  same  land  was 
conveyed  by  Merrill,  in  June,  1798,  to  one 
White,  who  sold  it  in  July,  1800,  to  one  San- 
ger,  who,  on  the  1st  of  May,  1804,  conveyed 
the  same  to  the  defendant.  By  a  written 
memorandum  or  agreement,  dated  the  17th  of 
April,  1796,  Smith  agreed  to  sell  to  Pierce, 
"  all  the  lands  bought  of  Samuel  Rust  (except 
five  or  six  acres  sold  to  Hicks  some  time  ago), 
and  to  give  a  deed,"  &c.  Immediately  after 
making  this  agreement,  the  defendant  entered 
and  *took  possession  of  all  the  land  [*223 
described  in  the  deed  from  Rust  to  Smith,  ex- 
cepting 5  acres  and  67  rods,  before  conveyed 
by  Smith  to  Hicks,  and  has  remained  in  pos- 
session ever  since.  In  a  conversation  between 
Smith,  Pierce  and  White,  and  another,  Smith 
offered  to  purchase  the  farm  bought  by  White 
under  the  sheriff's  sale,  but  afterwards  relin- 
quished the  design,  and  told  Pierce  that  he 
might  purchase  the  farm  he  lived  on,  with 
safety,  as  he  would  never  hurt  him,  alluding, 
as  was  then  understood  by  the  witness,  to  a 
claim  Smith  had. 

A  motion  was  made,  at  the  last  term,  to  set 
aside  the  verdict,  and  for  a  new  trial. 

Mr.  Platt,  for  the  plaintiff.  1.  Should  it  be 
said  that  the  conversation  respecting  the  pur- 
chase, under  the  sheriff's  sale,  amounts  to  an 
agreement  on  the  part  of  Smith  to  relinquish 
all  claim  to  the  premises,  and  so  must  estop 
the  plaintiff,  I  answer,  that  the  agreement  was 
verbal  ;  and  that  there  has  been  no  part-per- 
formance so  as  to  take  it  out  of  the  statute  of 
frauds.  It  is  not  every  act  that  will  amount  to 
a  part-performance.  (1  Powell  on  Contracts, 
Vol.  I.,  309  :  1  Fonblanque,  176,  178  ;  Wills v. 
Steadling,  3  Vesey,  Jun.,  381.) 

[KENT,  Ch.  J.  The  cases  to  this  point  are  in 
the  Court  of  Equity.  (See  3  Vesey,  Jun.,  712  ; 
4  Vesey,  Jun.,  720  ;  7  Vesey,  Jun.,  341.)  It 
seems  never  to  have  been  decided  in  a  court  of 
law,  that  a  part-performance  of  a  parol  agree- 
ment will  take  it  out  of  the  statute.] 

2.  But,  admitting  this  agreement  not  to  be 
within  the  statute  of  frauds,  still  it  is  such  a 
one  as  can  be  enforced  only  in  a  court  of 
equity.  It  furnishes  no  ground  of  legal  defense 
in  an" action  of  ejectment.  The  decision  in  the 
case  of  Weakley,  ex  demi.  Tea,  v.  Bucknel((Jovf- 
per,  473),  has  been  since  questioned,'  and  was 
strongly  doubted  by  the  Lord  Chancellor,  in 

1.— In  a  note  in  5  East,  138, 139,  it  is  said  that  the 
Court  of  King's  Bench,  not  being  agreed  in  opin- 
ion, in  the  case  of  Yea  v.  Rodgers,  directed  the  case 
to  be  argued  before  all  the  judges  in  the  Exchequer 
Chamber.  The  cause  was  once  argued,  and  a  second 
argument  awarded,  but  it  never  came  before  the 
judges  again.  It  was  understood,  however,  that 
though  Lord  Loughborough,  Ch.  J.  Gould,  Ashurst 
and  fiuller,  were  of  opinion,  that  an  equitable  title 
might  be  set  up  as  a  defense  in  ejectment,  vet  Lord 
Kenyon,  Baron  Eyre,  and  Heath,  with  the  other 
.judges,  were  decidedly  of  a  different  opinion ;  and 
It  has  ever  since  been  received  as  settled  law  in 
Westminster  Hall,  that  an  equitable  title  cannot  be 
set  up  in  defense  in  ejectment. 
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224*]  Luwtlierv.  Andover.1  In  ejectment  *the 
question  of  title  is  matter  of  law,  and  no  act 
in  pais,  or  a  parol  agreement,  can  be  set  up 
against  the  legal  title.  That  the  plaintiff  stood 
by  and  saw  the  defendant  purchase  without 
giving  him  notice,  may  be  a  defense  in  equity, 
on  the  ground  of  fraud,  but  cannot  avail  in  a 
court  of  law.  In  fact,  as  appears  from  the 
evidence,  Pierce  had  notice,  and  therefore 
there  could  be  no  fraud. 

Messrs.  Kirkland  and  Gold,  contra.  The 
construction  of  the  statute  of  frauds,  as  to  a 
part-performance,  is  the  same  in  a  court  of 
law  as  in  equity. 

[KENT,  Ch.  J.  There  is  such  a  dictum  of 
Justice  Buller  (See  1  Vesey,  Jun. ,  433,  Brodie 
v.  St.  Paul ;  and  the  observation  of  Lord  El- 
don,  on  this  opinion,  6  Vesey,  Jun.,  39),  while 
sitting  in  the  Court  of  Chancery,  but  it  has 
never  been  received  as  law.] 

The  principle  on  which  this  court  will  protect 
the  possession  of  the  defendant,  though  the 
agreement  is  not  sufficient  to  pass  the  legal 
title,  does  not  proceed  so  much  on  the  ground 
of  a  part-performance  as  on  equitable  princi- 
ples adopted  by  the  courts  of  law.  Thus  in 
Yea  v.  Bucknell  (Cowper,  437)  the  Court  of 
King's  Bench  would  not  permit  a  tenant  who 
had  been  in  possession  eighteen  years,  under 
an  agreement  for  a  lease,  to  be  turned  out  of 
possession,  merely  that  the  parties  might  go 
into  a  court  of  equity  for  relief.  In  that  case 
an  equitable  defense  was  admitted  against  a 
clear  legal  title  in  ejectment.  Again,  the 
plaintiff  cannot  recover  in  ejectment  against 
his  own  covenant  or  agreement.  (4  Burrow, 
3308,  Right  v.  Proctor,  3  East,  Doe  v.  Bosser.) 
He  is  estopped  by  his  own  consent.  The 
language  of  the  plaintiff  to  the  defendant,  rel- 
ative to  the  purchase  of  the  land  under  the 
sheriff's  sale,  must  be  considered  as  referring 
to  the  whole  contained  in  the  sheriff's  deed, 
which  included  the  lot  in  question.  In  Jack- 
son v.  Dysling  (2  Caines,  198)  this  court  con- 
sidered a  parol  agreement  to  abide  by  a  certain 
boundary  line,  though  it  would  not  pass  the 
land,  as  binding  on  the  parties,  so  as  to  pre- 
vent their  claiming  against  such  agreement  in 
ejectment.  On  a  similar  principle,  it  has  been 
often  ruled  at  Nisi  Prius,  that  where  the 
vendor  located  the  premises  on  the  sale,  he  was 
stopped  from  asserting  any  title  to  the  con- 
225*]  trary.  *In  these  cases,  the  court  do 
not  require  the  defendant  to  show  a  legal  title 
by  deed  ;  but  they  admit  the  equitable  de- 
fense to  overrule,  or  prevent  the  assertion  of 
plaintiff's  title  against  equity  and  justice. 
This  case  rests  on  stronger  grounds  than  that 
of  Jackson  v.  Dysling  ;  for  the  defendant  took 
possession,  under  the  agreement  to  convey, 
and  has  been  in  quiet  possession  near  ten  years. 
The  defense  here,  is  not  a  technical  trust,  or  of 
that  species  which  peculiarly  belongs  to  a  court 
of  chancery.  The  separation  of  the  legal  and 
equitable  jurisdiction  is  peculiar  to  the  English 
system  of  jurisprudence,  and  has  not  been 
adopted  in  all  the  American  States.  How  far 
this  court  are  bound  strictly  to  adhere  to  this 

1.— 1  Brown,  C.  C.  396.  In  the  3d  edition  of  Brown, 
in  a  note,  it  was  said  the  point  was  then  pending:  in 
the  Exchequer  Chamber.  See  7  Terra,  2,  47 :  8  Term, 
2, 132, 123 ;  5  East,  138. 
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system,  it  is  not,  perhaps  necessary  at  this  time 
to  inquire  ;  but  should  the  doctrine,  now  con- 
tended for,  be  received,  it  would  be  a  much 
slighter  innovation  on  existing  rules,  than  is 
often  to  be  met  with  in  the  history  of  the  En- 
glish law.  Before  the  reign  of  Henry  VII.,  the 
specific  recovery  of  a  term  was  held  to  be  ex- 
clusively of  equitable  jurisdiction,  and  relief 
was  to  be  found  only  in  a  court  of  chancery  ; 
but  the  courts  of  law,  in  the  fourteenth  year 
of  Henry  VII.  adopted  the  same  equitable 
remedy,  and  permitted  the  plaintiff  in  eject- 
ment to  recover  possession  of  his  term.  It  is 
true  that  in  1788  (2  Term,  684,  Doe  v.  Staple) 
the  Court  of  King's  Bench  disclaimed  all 
cognizance  of  trusts  or  equitable  titles,  as  ex- 
clusively belonging  to  the  Court  of  Chancery  ;. 
but  Buller  was  of  a  different  opinion,  and  con- 
sidered it  contrary  to  the  whole  current  of 
decisions  for  thirty  years  past.  The  cases  ad- 
verse to  the  doctrine  have  all  been  decided 
since  the  Revolution,  and  have  not,  therefore, 
a  binding  authority  on  this  court. 

Mr.  Platt,  in  reply.  The  possession  of  the 
defendant  was  antecedent  to  the  parol  agree- 
ment, the  true  construction  of  which  is,  that 
the  defendant  might  safely  purchase  the  land, 
actually  bound  by  the  judgment  against 
Schaeffer.  The  words  of  the  plaintiff  must 
be  taken  in  reference  to  the  subject  matter,  the 
judgment  on  which  the  execution  issued.  The 
defendant  could  not  be  mistaken,  for  he  knew 
of  the  *parcel  excepted.  To  purchase  [*22O 
the  title  under  the  sheriff's  sale,  was  an  act  of 
prudence,  as  the  defendant  had  only  a  quit- 
claim from  Smith,  whose  title  had  been  defeat- 
ed by  the  judgment. 

Again,  none  of  the  cases  cited  go  beyond 
that  of  a  covenant  to  convey;  where  the  pur- 
chase money  having  been  paid,  the  covenantor 
is  considered  as  standing  seized  to  the  use  of 
the  bargainee,  or  where  part  being  performed, 
a  court  of  equity  will  decree  a  specific  con- 
veyance. Parol  agreements  are  held  to  con- 
clude parties  in  ejectment,  only  where  they 
explain  some  doubtful  fact  about  boundaries  ; 
not  because  they  prove  an  equitable  title,  but 
because  they  furnish  the  best  evidence  of  a 
disputed  fact.  When  resort  can  be  had  to  the 
title  deeds,  the  terms  of  which  are  clear  and 
explicit,  no  parol  agreements,  or  declarations 
of  the  parties,  will  be  received.  (1  Caines, 
358  ;  Jackson  ex  dem.  Putnam,  v.  Boicen,  2 
Caines,  198.) 

THOMPSON,  /.,  delivered  the  opinion  of  the 
court : 

It  is  not  denied  that  the  legal  title  to  the 
premises  in  question  is  in  one  of  the  lessors  of 
the  plaintiff ;  but  it  is  contended  that  the 
defendant  has  an  equitable  claim,  which  ought 
to  protect  him  in  his  possession.  It  is  un- 
necessary to  examine  into  the  defendant's 
equitable  rights,  because,  sitting  in  a  court  of 
law,  we  cannot  enforce  them,  should  any  be 
found  to  exist.  It  is  a"  rule,  at  this  day  well 
settled  in  England  (Buller's  Jf.  P.,  110  ;  2 
Term,  684  ;  7  Term,  49  ;  8  Term,  123  ;  5  East, 
138,  note  ;  6  Vesey,  Jun.,  39  ;  2  Evans'  Poth., 
195),  and  which  has  been  adopted  by  this 
court,  in  the  case  of  Jackson  v.  Chase  (2  John- 
son, 84),  that  no  equitable  title  can  be  set  up 
in  ejectment,  in  opposition  to  the  legal  estate. 
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The  only  way  in  which  an  equitable  title  can 
be  assisted  at  law  is,  by  allowing  the  presump- 
tion, in  certain  cases,  to  prevail,  that  there  has 
been  a  conveyance  of  the  legal  estate.  But 
when  the  case  precludes  any  such  presumption, 
the  legal  title  is  peremptory,  and  must  prevail. 
It  is  not  pretended  that  there  is  any  ground 
for  such  a  presumption  in  the  case  before  us. 
The  defendant's  claim  must  rest  altogether 
upon  the  memorandum,  or  agreement,  of  the 
17th  of  April,  1796.  What  passed  between  Smith 
2 12  7  *]  and  *the defendant , could  not,  possibly, 
have  been  understood  as  relating  to  the  prem- 
ises in  question.  The  subject  of  conversation 
was  the  land  sold  by  the  sheriff,  under  an 
execution  against  Schaeffer.  The  defendant 
.could  not  have  been  deceived  on  this  subject. 
The  deed  from  Rust  to  Schaeffer  expressly  ex- 
cepted  the  premises.  This  was  known  to  the 
defendant.  The  excepted  parcels  were  point- 
ed out  to  him  by  Rust.  But.  admitting  him 
to  have  been  deceived  in  this  respect,  it  would 
only  form  a  part  of  his  equitable  claim  to  relief. 
The  court  are,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff . 

Cited  in— 3  Johns..  423;  8  Johns.,  488: 14  Johns.,  415; 
8  Cow.,  565;  21  Wend.,  233;  5  Denio,  229.,  1  Hoff.,472; 
18  Barb.,  22;  46  Barb.,  175;  45  Mo.,  289;  24  Mich..  148. 


SNIDER  AND  VAN  VECHTEN,  Executors 
of  BRAPT, 

v. 
CROY. 

Action  of  Trespass — Separate  Acts — Plaintiff 
Compelled  to  Elect — Subsequent  Action — Plea 
of  Former  Judgment — Protestando — Plead- 
ing. 

B  brought  an  action  of  trespass  against  C  for  an 
injury  done  to  two  horses,  in  consequence  of  which 
one  of  them  died,  and  the  trespass  on  one  of  them 
was  on  one  day,  and  on  the  otner  at  another  day, 
and  the  court,  on  motion  of  the  defendant,  com- 
pelled the  plaintiff  to  elect  for  which  trespass  he 
would  proceed,  and  the  plaintiff  thereupon  elected 
to  go  for  the  injury  done  to  the  horse  that  survived, 
and  the  jury  found  a  verdict  accordingly.  The  ex- 
ecutors of  ft  afterwards  brought  another  action  for 
the  trespass  on  the  horse  which  died  of  the  injury ; 
and  the  defendant  pleaded  a  f oiner  recovery  for  the 
same  trespass. 

The  plaintiff  replied,  setting  forth  the  above  facts 
by  way  of  protertando.  On  a  demurrer  to  the 
replication,  it  was  held  that  the  executors  might 
maintain  trespass  for  injuries  done  to  the  personal 
property  of  the  testator  in  his  lifetime ;  that  the 
record  of  the  former  recovery  was  no  bar,  since  it 
appeared  by  the  replication,  that  the  injury  done  to 
tno  horse  which  died  was  not  taken  into  considera- 
tion by  the  Jury ;  but  that  the  replication  was  bad 
in  stating  these  facts  by  way  of  pr<rfe»t«ndo,  and  for 
not  traversing  and  denying  a  former  recovery  for 
the  same  matter. 

Citations— Laws  N.  Y.,  1,  536 ;  Stat.  4,  E.  III.,  Ch. 
7 ;  Toll.  Ex.,  121,  345;  6  T.  H.,  607  ;  3  Wils.,  304. 

THIS    was    an    action    of    trespass.       The  i 
plaintiffs  declared  that  the  defendant,  on  '' 
the  1st  of  June,  1804,  at  Hosick,  with  force 
and  arms,  did  tie  and  fasten  certain  boards  ', 
and  billets  of  wood,  to  the  tail  of  a  bay  mare, 
the  property  of  the  testator,  in  his  lifetime,  j 
and  of  the  value  of  one  hundred  dollars,  by 
means  whereof,  the  mare  died,  &c. 

The  defendant  pleaded  a  former  recovery  in 
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the  Court  of  Common  Pleas  of  the  County  of 
Rensselaer,  by  the  testator  himself,  for  the 
same  trespass,  in  February,  1805. 

The  plaintiff  replied,  protesting  that  the 
trespass  alleged  in  the  declaration,  in  the  two 
suits,  is  not  the  same  for  which  *the  [*228 
jury  assessed  damages,  &c.  That  on  the  trial 
in  the  Common  Pleas,  it  appears  that  the  de- 
fendant had  fastened  boards,  <fec.,  to  the  tails 
of  two  horses  of  the  testator,  by  means  where- 
of one  was  killed  and  the  other  much  injured, 
and  that  the  trespass  then  complained  of  wa» 
committed  on  one  of  the  horses  on  one  day, 
and  on  the  other  on  another  day  ;  that  the  same 
being  all  in  one  count,  the  court,  on  motion  of 
the  defendant,  compelled  the  plaintiff  to  elect 
for  which  trespass  he  would  go  ;  and  that  he 
should  not  go  for  both  :  that  the  plaintiff, 
thereupon,  elected  to  go  for  the  trespass  done 
to  the  horse  which  survived,  and  the  jury  were 
charged  to  confine  the  damages  to  that  trespass 
only,  which  the  jury  did  accordingly.  And 
the  plaintiffs  averred  that  the  horse  mentioned 
in  the  present  declaration  is  the  same  horse 
which  is  mentioned  as  being  killed  in  the  said 
record,  and  this  they  were  ready  to  verify. 

To  this  replication  there  was  a  special  de- 
murrer, because  the  replication  is  no  answer 
to  the  plea ;  because  it  neither  confesses, 
avoids  or  traverses  the  allegations  in  the  plea  ; 
because  it  tenders  no  issue,  does  not  conclude 
to  the  court,  and  is  multifarious  and  argumen- 
tative, &c. 

Upon  these  pleadings,  the  defendant  con- 
tended, 

1.  That  executors  cannot  bring  trespass  for 
an  injury  done  to  personal  property   of  the 
testator,  in  his  lifetime. 

2.  That  the  former  recovery,  by  the  testator, 
was  conclusive,  and  the  plaintiffs  cannot  aver 
against  the  record. 

3.  That  the  replication  is  bad  in  form,  &c. 
Mr.  Bliss  argued  in  support  of  the  demurrer. 
Mr.  Foot,  contra. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  first  question  in  this  case  is,  whether  the 
executors  are  entitled  to  an  action  of  trespass 
for  the  injury  alleged. 

The  statute  (Laws,  Vol.  I.,  536)  gives  to 
executors  an  action  of  trespass,  for  taking  and 
carrying  away  the  goods  of  their  testator,  in 
his  lifetime.  This  statute  was  borrowed  from 
4  E.  III.,  ch.  7,  which  had  made  a  similar 
provision  ;  and  by  the  equity  and  liberal  con- 
struction of  that  statute  it  has  *been  [*221> 
extended  to  almost  every  injury  done  to  the 
personal  estate  of  the  testator  before  his  death. 
(Toller's  Law  of  Ex.,  121,  345.)  It  applies  to 
wasting  and  destroying,  as  well  as  to  taking 
and  carrying  away  the  goods  of  the  testator. 
Our  act  goes  further,  and  makes  this  con- 
clusion inevitable.  It  gives  to  executors  an 
action  of  trespass  against  the  executors  and 
administrators  of  any  person,  who  in  his  life- 
time had  wasted,  destroyed,  taken  or  carried 
away  the  personal  property  of  their  testator. 
As  the  present  action  would,  therefore,  have 
lain  against  the  executors  and  administrators 
of  Croy,  if  he  had  died  since  the  trespass,  it  is 
absurd  to  suppose  that  a  like  action  is  not  main- 
tainable against  him.  The  whole  section, 
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taken  together,  most  clearly  authorizes  the 
present  suit. 

The  next  question  is,  whether  the  replica- 
tion is  not  good. 

The  plaintiffs  are,  in  justice,  entitled  to  re- 
cover ;  for  it  is  manifest,  from  the  facts  dis- 
closed by  the  replication,  that  their  testator 
never  received  any  compensation  for  the  injury 
now  complained*  of  ;  and  it  was  upon  the  mo- 
tion of  the  defendant  that  the  injury,  now 
charged,  was  not  submitted  to  the  considera- 
tion of  the  jury.  The  present  demand  has 
never  been  satisfied,  and  the  record  of  the 
former  recovery  is  no  bar,  because  it  is  clear- 
ly shown  by  the  replication  that  the  present 
trespass  was  not  inquired  into  in  the  former 
action.  A  recovery  in  a  former  action,  ap- 
parently for  the  same  cause,  is  only  prima 
facie  evidence  that  the  subsequent  demand 
has  been  tried,  but  it  is  not  conclusive.  The 
case  of  Seddon  v.  lutpot  (6  Term,  607)  is  very 
pointed  and  perfectly  applicable  ;  and  if  the 
reasoning  in  that  case  be  sound,  and  of  which 
I  entertain  no  doubt,  it  is  a  decisive  authority. 
That  was  an  action  of  assumpsit  for  goods 
sold,  to  which  there  was  a  plea  of  a  former 
recovery,  and  a  replication  that  the  promise 
in  the  last  suit  was  not  the  same  promise,  for 
the  nonperformance  of  which  a  sum  of  money 
was  recovered  in  the  same  action.  Upon  the 
trial  it  appeared  that  the  former  suit  was  upon 
23O*]  a  promissory  note,  *and  for  goods 
sold,  and  that  upon  the  execution  of  the  writ 
of  inquiry,  the  plaintiff,  not  being  prepared 
with  the  proof,  as  to  the  goods  sold,  took  an 
inquisition  for  the  amount  of  the  note  only, 
and  brought  a  new  suit  for  the  goods  sold. 
Upon  these  facts,  the  Court  of  King's  Bench 
ruled  that  the  former  recovery  was  no  bar, 
and  they  referred  to  the  case  of  Kitchen  v. 
Campbell  (3  Wils.,  304),  where  it  was  deter- 
mined that  the  test  to  know  whether  a  verdict 
and  judgment,  in  a  former  action,  is  a  bar,  is 
whether  the  same  evidence  will  support  both 
actions. 

The  only  remaining  question,  then,  is,  as  to 
the  form  of  the  replication,  and  in  this  respect 
I  think  it  defective.  It  is  argumentative,  in- 
stead of  traversing  and  denying  a  former 
recovery  for  the  same  matter.  The  matter  con- 
tained in  the  protestando  should  have  formed 
the  substance  of  the  replication  ;  for  if  the 
facts  averred  can  be  supported,  the  trespass 
alleged  in  this  action  is  not  the  same  for  which 
damages  were  given,  and  a  recovery  had  in 
the  former  action. 

The  plaintiffs  ought,  therefore,  to  have  leave 
to  amend  their  replication,  on  payment  of  costs. 

Cited  in— 16  Johns.,  139;  8  Wend.,  23;  12  Wend., 
506;  53  N.  Y.,  624;  50  Barb.,  295;  25  How.  Pr.,  288; 
1  Sheld.,  4. 


JACKSON,  ex  dem.  HARDENBERG  et  al.   and 
HASBROUK  et  al. , 

v. 
SCHOONMAKER. 

1.  Rochester  —  Beekman  Patent.      2.  Deed  by 
Trustees — Error  in  Date.     3.   Consideration. 

NOTE. — Adverse  possession— What  constitutes. 
See  Brandt  v.  Ogrden,  1  Johns.,  156,  and  note. 
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4.    Deed   by    Surviving    Grantor — Proof — 
Ancient  Deed.     5.  Adverse  Possession. 

The  freeholders  and  inhabitants  of  the  town  of 
Rochester  were  not  made  a  body  corporate,  by  the 
patent  to  Beekman  and  others  in  1703. 

A  dt;ed  from  the  trustees  of  the  said  town,  dated 
in  1714,  was  held  to  be  valid,  though  the  grantors 
were  not  trustees  in  that  year,  but  in  1717,  there  be- 
ing evidence  of  a  mistake  in  the  date.  Such  a  mis- 
take in  the  date  does  not,  of  itself,  vitiate  a  deed. 

Where  the  consideration  of  a  deed  is  expressed  to 
be  for  a  certain  sum  of  money,  in  hand  paid,  with- 
out mentioning  any  sum.  it  is  a  sufficient  consider- 
ation. 

Proof  of  a  deed,  by  a  surviving  grantor,  in  1750, 
who  swore  that  the  other  grantors  were  dead,  and 
had  executed  the  deed,  was  held  sufficient,  it  being 
an  ancient  deed,  and  prior  to  the  Act  of  1771,  pre- 
scribing the  mode  of  proving  deeds  in  the  Colony 
of  New  York. 

To  make  out  an  adverse  possession  in  ejectment, 
the  defendant  must  show  a  substantial  inclosure, 
an  actual  occupancy,  definite,  positive  and  no- 
torious ;  it  is  not  enough  to  make  what  is  called  a 
possession  fence,  merely  by  felling  trees,  and  lap- 
ping them  one  upon  another  round  the  land. 

Citation— Hob.,  277. 

THIS  was  an  action  of  ejectment  for  land  in 
the  town  of  Rochester,  in  the  County  of 
Ulster.  The  cause  was  tried  before  Mr.  Jus- 
tice Tompkins,  at  the  Ulster  Circuit,  the  18th 
of  June,  1806. 

*At  the  trial  the  plaintiff  produced  [*23 1 
a  deed  from  Leonard  Cole  to  Josaphat  Dubois, 
dated  the  30th  of  October,  1751,  for  certain 
lands,  therein  described  in  fee.  Dubois  died 
during  the  French  war,  leaving  three  children, 
two  of  which,  Cornelia  and  Catharine,  are 
lessors  of  the  plaintiff ;  the  other  died  with- 
out issue.  By  his  last  will,  dated  the  4th  of 
September,  1757,  J.  Dubois  devised  his  estate 
to  his  wife,  for  life,  and  after  her  death,  to 
his  children  in  equal  parts,  and  if  either  died 
without  issue,  to  the  survivors  or  survivor  of 
them. 

The  land  described  in  the  deed  to  J.  Dubois, 
was  located  by  a  surveyor,  who  comprised 
within  it  the  seven  acres  possessed  by  the 
defendant.  The  father-in-law  of  the  defend- 
ant cleared  the  premises  in  question,  in  1786, 
and  the  fences  remain  as  they  were  placed  at 
that  time  ;  the  defendant's  father-in-law  kept 
possession  until  his  death,  and  the  defendant 
has  been  ever  since  in  possession  of  the  prem- 
ises in  question,  containing  about  seven  acres, 
surrounded  with  wood. 

The  defendant  proved,  that  in  1774,  there 
being  a  rumor  of  the  plaintiff's  claim,  the  pro- 
prietors, under  the  Groote  transport  tract,  in- 
closed the  part  which  they  understood  was 
claimed,  by  a  possession  fence,  which  was  made 
by  trees  felled,  and  lapping  one  upon  another, 
and  that  this  fence  has  ever  since  been  kept 
up.  A  patent  was  produced,  dated  the  25th 
of  June,  1703,  to  certain  persons  therein 
named,  as  trustees  for  all  the  freeholders  and 
inhabitants  of  the  town  of  Rochester.  It  was 
proved  by  the  town  clerk,  and  by  the  records 
of  the  annual  election  of  trustees,  from  the 
date  of  the  charter  of  that  day,  that  the  free- 
holders and  inhabitants  of  Rochester  had  an- 
nually chosen  three  trustees,  and  used  to  keep 
and  use  a  common  seal,  and  recorded  all  con- 
veyances by  the  trustees  of  the  common  lands, 
and  that  the  town  records  had  been  always 
deemed  conclusive  evidence  of  the  acts  of  the 
trustees.  It  was  proved  by  these  records, 
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which  were  objected  to,  but  admitted  by  the 
judge,  who  were  the  trustees  in  1729  ;  and  the 
deed  from  them,  under  their  corporate  seal, 
dated  the  1st  of  June,  1780,  to  Philip  Dubois, 
232*]  under  *whom  the  defendant  claimed, 
was  read  in  evidence.  The  defendant's  title 
was  then  deduced,  by  sundry  mesne  con- 
veyances, from  P.  Dubois,  and  by  a  location 
of  the  land  described  in  them,  including  the 
premises  in  question. 

The  defendant  also  produced  the  record  of 
a  deed,  dated  the  18th  of  November,  1714, 
from  the  trustees  of  Rochester  to  Leonard 
Cole,  Jun.,  for  the  land  sold  to  J.  Dubois  in 
1751.  It  was  expressed  to  be  in  consideration 
"  of  a  certain  sum  of  money,  of  the  Colony  of 
New  York,  to  them  in  hand  paid,"  without 
mentioning  any  sum.  This  deed  was  proved 
the  12th  of  December,  1750,  before  a  judge  of 
the  county,  by  the  acknowledgment  of  one 
of  the  grantors,  and  by  his  oath,  that  the 
other  grantors,  who  were  dead,  had  executed 
it  as  trustees,  and  it  was  recorded  the  same 
day  in  the  records  of  the  county.  The  grant- 
ors style  themselves  trustees  of  all  the  lands 
of  the  town  of  Rochester.  This  was  admitted 
to  be  the  same  deed  under  which  the  plaint- 
iff's title  was  derived.  It  was  further  shown, 
from  the  records  of  the  town  of  Rochester, 
that  the  grantors,  in  the  deed  to  Leonard  Cole, 
were  not  trustees  on  the  18th  of  November, 
1714,  though  they  were  in  1717. 

Under  the  direction  of  the  judge,  the  jury 
found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the 
verdict,  as  against  evidence,  and  for  the  mis- 
direction of  the  judge.  The  principal  ques- 
tions were, 

1.  As  to  the  validity  of  the  deed  to  Leon- 
ard Cole,  Sen.,  in  1714. 

2.  As  to  the  adverse  possession  of  the  de- 
fendant. 

The  cause  was  argued  by  Messrs.  Sudam 
and  Fisk  for  the  plaintiff,  and  Messrs.  L.  El~ 
mendorf  and  Van  Vechlen  for  the  defendant. 
The  points  which  arose  on  the  argument  are 
so  fully  considered  in  the  opinion  delivered 
by  the*  court,  that  it  is  scarcely  necessary  to 
state  the  arguments  of  the  counsel. 

KENT,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

This  case  presents  two  points :  1.  The 
validity  of  the  plaintiff's  title,  as  deduced 
under  the  deed  from  the  trustees  of  Rochester 
to  Leonard  Cole,  bearing  date  the  18th  of 
November,  1714. 

233*]  *2.  The  weight  of  the  defense  of 
adverse  possession. 

1st.     The  deed  to  Cole  was  admissible  in 
evidence,   as  a  competent    and    valid    deed. 
There  is  no  color  for  the  suggestion,  that  the 
freeholders  and  inhabitants  of  Rochester  were 
incorporated  as  a  body  politic  by  the  patent 
of  1703.     That  patent  is  in  the  usual  form  of 
a  grant  in  fee  to  Colonel  Beekman,  and  two  I 
other  persons,  as  joint  tenants.     The  patent, 
however,  declares  that  the  grant  is  to  them 
and  the  survivors,  or  survivor  in  trust,   for 
the  freeholders  and  inhabitants  of  Rochester,  | 
who  are  annually,  on  the    first  Tuesday  in  j 
June,  to  elect  three   trustees,    to   whom  the  ' 
lands  are  to  be  conveyed  annually    by    the  i 
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trustees  of  the  preceding  year,  and  so  the 
lands  are  to  be  continued  from  one  set  of 
trustees  to  another,  until  they  shall  be  dis- 
posed of,  and  each  set  of  trustees  are  to  hold 
the  lands  in  fee,  and  with  full  power  to  man- 
age and  to  alienate  the  same.  All  that  was, 
therefore,  said  upon  the  argument,  about  the 
necessity  of  showing  that  the  deed  to  Cole 
was  by  the  corporate  name,  and  under  a  cor- 
porate seal,  is  entirely  inapplicable.  The  only 
question  is,  whether  the  deed  in  question  was 
made  by  the  grantors,  during  the  time  that 
they  were  invested  with  the  fee  of  the  land. 
It  appears  by  the  minutes  of  the  proceedings 
of  the  trustees  of  the  town  of  Rochester,  in- 
troduced by  the  defendant,  that  the  three 
grantors,  in  the  deed  to  Cole,  were  trustees  in 
1717,  and  that  two  of  them  were  never  trus- 
tees, except  in  that  year,  and  the  deed  is  from 
them,  in  the  character  of  trustees.  This  fact 
is  decisive  that  the  deed  was  executed  in  1717, 
and  that  the  date  of  1714  is  a  mistake.  This 
might  easily  have  arisen,  and  the  date  is  the 
less  to  be  regarded,  as  it  is  in  figures.  It  lay 
with  the  defendant  to  destroy  the  operation  of 
the  deed,  for,  prima  facie,  it  is  to  be  taken 
what  it  purports  to  be,  a  deed  from  the  trus- 
tees of  Rochester.  It  must  be  admitted,  as  a 
correct  and  sound  principle,  ut  res  magi* 
valeat,  qvam  pereat,  that  if  the  three  grantors 
were  at  one  time  jointly  seized  in  fee,  and 
competent  to  convey  as  the  deed  purports, 
their  deed  is  to  be  deemed  to  have  been  made 
at  such  time,  unless  the  contrary  be  shown  by 
unequivocal  proof.  A  deed  *shall  [*234 
never  be  laid  aside  as  void,  if,  by  any  con- 
struction, it  can  be  made  good.  (Hob.,  277.) 
The  date  is  no  part  of  the  substance  of  a  deed, 
and  not  necessary  to  be  inserted.  The  real 
date  of  a  deed  is  the  time  of  its  delivery. 

The  consideration  in  the  deed  was  sufficiently 
expressed.  It  was  a  certain  sum  of  money  of 
the  colony  of  New  York,  to  them  in  hand 
paid  ;  this  is  enough.  The  case  of  Fisher  v. 
Smith  (Moore,  569,  case  777)  is  in  point.  It 
was  adjudged  in  that  case  that  if  a  deed  say 
for  a  competent  sum  of  money,  this  is  suf- 
ficient without  specifying  the  sum,  and  the 
parties  shall  not  be  admitted  to  aver  or  prove 
against  this  express  assertion  in  the  deed,  that 
no  money  was  paid. 

The  deed  derived  sufficient  authenticity  from 
the  proof,  which  was,  by  the  acknowledgment 
and  oath  of  the  only  surviving  trustee  in  1750, 
before  a  county  judge,  and  which  the  judge 
deemed  proof  sufficient  to  authorize  the  deed  to 
be  recorded.  It  is  true,  as  was  observed  by  the 
plaintiff's  counsel,  that  until  1771,  the  mode  of 
taking  the  proof  of  deeds  was  rather  loose  and 
unsettled,  and  this  appears  from  the  preamble 
to  the  Act  of  the  16th  of  February,  1771.  The 
practice  in  the  colony  before  that  time,  is  un- 
doubtedly to  be  regarded  on  a  question  touch- 
ing the  authenticity  and  validity  of  an  ancient 
deed,  and  the  deed  before  us  is  to  be  classed 
under  that  denomination. 

This  deed  being  regarded  as  valid,  it  con- 
clusively establishes  a  title  in  the  lessors  of 
the  plaintiff  to  the  seven  acres  possessed  by 
the  defendant. 

2d.  The  other  point  in  the  cause  relates  to  the 
adverse  possession  set  up  by  the  defendant. 
The  possession  fence,  as  it  was  termed,  which 
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was  run  round  the  large  tract  in  1774,  I  do  not 
consider  as  an  adverse  possession  sufficient  to 
toll  the  right  of  entry  of  the  true  owner,  after 
twenty  years.  This  mode  of  taking  possession 
is  too  loose  and  equivocal.  There  must  be  a 
real  and  substantial  inclosure,  an  actual  occu- 
pancy, a  possessio  pedis,  which  is  definite,  posi- 
tive and  notorious,  to  constitute  an  adverse 
possession,  when  that  is  the  only  defense,  and 
235*]  is  to  countervail  a  legal  title.  *If  this 
possession  be  laid  out  of  view,  the  possession  of 
1785  or  1786  was  not  a  possession  of  twenty 
years,  before  commencement  of  the  suit.  The 
motion  for  a  new  trial  is,  therefore,  denied. 

Judgment  for  tlie  plaintiff. 

Cited  in— 4  Johns.,  233 ;  9  Johns.,  75 ;  12  Johns.,  201, 
368  ;  15  Johns.,  114 ;  1  Cow.,  285,  609 ;  5  Cow.,  220 ;  7 
Wend.,  65 ;  9  Wend.,  517 ;  17  Wend.,  342 ;  2  Hill,  241 ; 
6  Hill,  188;  5  Paige,  617:  19  N.  Y..  287;  74  N.  Y.,  243; 
2  Rob.,  620 ;  10  Barb.,  256 ;  47  Barb.,  219;  7  Abb.  N.  C., 
472;  8  Barb.,  263;  47  How.  Pr.,  177 ;  36  Super.,  299 ; 
53  Wise.,  506;  33  Ohio,  St.,  403;  40  Wise..  604 ;  40 
Mich.,  451 ;  104  Mass.,  417. 


SMITH,  Administrator  of  SMITH,  v.  SMITH. 

1 .  Action  for  Money  Lent  and  Advanced — Prom- 
issory Note — Evidence — Consideration.  2.  Dis- 
charge Under  State  Insolvent  Act. 

A,  residing  in  Rhode  Island,  gave  his  promissory 
note,  dated  in  Massachusetts,  to  B,  residing  in  that 
State,  by  which  he  promised  to  pay  him  forty 
pounds,  in  certain  lands,  at  nine  shillings  per  acre. 

A  afterwards  obtained  his  discharge  under  an  in- 
solvent act  of  the  State  of  Rhode  Island,  and  re- 
moved into  the  State  of  New  York.  B  died,  and  A 
admitted  to  his  representatives  that  he  could  not 
convey  the  land,  and  promised  to  settle  the  note. 
In  an  action  brought  by  the  administrators  of  B 
agaiust  A  for  money  lent  and  advanced  to  him,  and 
money  paid,  laid  out,  &c.,  in  the  lifetime  of  the  in- 
testate, it  was  held  that  the  note  was  admissible  evi- 
dence under  the  money  counts,  and  connected  with 
the  acknowledgment,  sufficient  evidence  of  the 
consideration ;  that  the  discharge  under  the  act  of 
the  Legislature  of  Rhode  Island  was  no  bar  to  an 
action  brought  here  on  a  note  made  in  the  State 
of  Massachusetts. 

Citations— 3  Burr.,  1525 :  2  Ld.  Raym.,  758 ;  12  Mod., 
380 ;  3  T.  R.,  181 ;  2  Wm.  Bl.,  1271 ;  2  Burr.,  1011;  2  Cai., 
154  ;  1  East,  6 ;  2  Huberus,  13.  1  tit.,  3,  26 ;  3  Ball., 
370;  Strange,  733;  2  Burr.,  1078;  BL.  234,256;  1  H. 
Bl..  684 ;  2  Bl.  258;  H.  Bl.,  553 ;  Wms.  Rep.,  198. 

fPHIS  was  an  action  of  assumpsit.  The  dec- 
JL  laration  contained  two  counts  :  for  money 
lent,  and  for  money  paid,  laid  out,  and  ex- 
pended,, for  the  use  of  the  defendant  by  the 
intestate,  in  his  lifetime,  at  Mendon,  to  wit  : 
at  Herkimer,  in  the  County  of  Herkimer.  The 
defendant  pleaded  nan,  assumpsit,  and  the 
statute  of  limitations,  and  also  gave  notice  that 
he  should  offer  in  evidence,  at  the  trial,  under 
the  first  plea,  the  discharge  of  the  defendant 
from  all  his  debts  under  an  act  of  insolvency 
of  the  General  Assembly  of  Rhode  Island,  the 
27th  January,  1797. 

The  cause  was  tried  before  Mr.  Justice 
Spencer,  at  the  Herkimer  Circuit,  the  27th 
June,  1806,  when  a  verdict  was  taken  subject 
to  the  opinion  of  the  court,  on  a  case  contain- 
ing the  following  facts : 


NOTE.— State  insolvent  laws— Validity  and  effect— 
Discharge  under. 

See  Van  Haugh  v.  Van  Arsdaln,  3  Cai.,  154,  and 
note. 
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On  the  trial  the  plaintiff  produced  in  evi- 
dence a  note  signed  by  the  defendant,  and  ad- 
mitted by  him,  in  the  following  words : 

"I,  for  value  received,  promise  to  pay  Calvin 
Smith,  or  order,  forty  pounds,  silver  money, 
to  be  paid  in  lands  at  nine  shillings  per  acre, 
in  the  township  of  Franconia,  in  the  State  of 
New  Hampshire  ;  said  Smith  is  to  have  hi» 
choice  in  anvone  lot  that  I  purchased  of  David 
Thayer,  and:  to  have  a  good  warranty  deed  of 
said  lands  when  requested,  the  same  to  be  on 
interest  till  paid.  Mendon,  June  13,  1788." 

A  witness  for  the  plaintiff  testified  that,  in 
the  month  of  June,  1804,  he  called  on  the  de- 
fendant, in  behalf  of  one  Adams,  to  whom 
letters  of  administration  on  the  estate  of  the 
*intestate  had  been  granted,  in  the  [*236 
State  of  Massachusetts,  before  the  present  ad- 
ministration was  granted  ;  that  he  showed  the 
above  mentioned  note  to  the  defendant,  who 
acknowledged  it  to  be  a  just  debt,  and  that 
he  would  see  the  plaintiff  soon  and  settle  it 
with  him.  The  defendant  also  said  that  he 
had  been  deceived  by  Thayer,  of  whom  he 
purchased  the  land  mentioned  in  the  note  ; 
that  he  supposed  Thayer  had  a  title  to  the  lands, 
but  he  had  since  discovered  that  he  had  no 
title  and  that  he  was  now  unable  to  convey  the 
land  as  mentioned  in  the  note. 

Calvin  Smith,  the  intestate,  lived  in  Mendon, 
in  the  State  of  Massachusetts  in  1788,  and  con- 
tinued there  till  his  death.  The  defendant 
formerly  resided  in  the  same  place  ;  the  witness 
for  the  plaintiff  thought  the  defendant  did  not 
change  his  residence  until  after  the  year  1788  ; 
but  the  defendant's  witness  testified  that  he  re- 
moved into  Rhode  Island  about  twenty  years 
ago,  where  he  resided  about  ten  years,  when  he 
removed  into  the  State  of  New  York. 

The  discharge  of  the  defendant  under  the 
Act  of  the  Legislature  of  Rhode  Island,  the 
27th  of  January,  1797,  was  proved. 

Mr.  Ford,  for  the  plaintiff.  1.  Where  there 
is  a  failure  of  the  consideration  the  party  may 
waive  the  special  contract,  and  bring  his  action 
of  assumpsit  to  recover  back  the  money  paid. 
(1  Caines,  47,  Weaver  v.  Bentley.)  Before  the 
statute  of  Anne,  it  was  the  invariable  practice 
to  give  promisory  notes  and  bills  of  exchange 
in  evidence,  under  the  general  counts  of  indeb- 
itatus  assumpsit  for  money  lent,  &c.  (2  Lord 
Raym.,  757,  Glerke  v.  Martin;  3 Burrow,  1525; 
2  Strange,  725.)  The  statute  of  Anne  did  not 
alter  the  common  law,  but  gave  an  additional 
remedy.  The  note  is  prima  facie  evidence  of 
so  much  money  lent  or  paid.  Admitting  the 
note  not  to  be  sufficient  evidence  to  support 
the  money  counts,  yet  when  connected  with 
the  parol  evidence  of  an  acknowledgment  of 
the  debt  by  the  defendant,  it  is  sufficient  to  en- 
able the  plaintiff  to  recover.  In  England  an 
unstamped  note,  *with  parol  evidence  [*237 
of  the  acknowledgment  of  the  debt,  has  been 
held  sufficient  to  entitle  the  plaintiff  to  recover 
on  a  count  for  money  lent.  (1  East,  58,  note; 
7  Term,  241;  2  W." Black.,  1269.)  It  may, 
perhaps,  be  objected  that  the  acknowledgment 
by  th<?  defendant  was  before  the  present  ad- 
ministration was  granted  ;  but  the  grant  of 
letters  of  administration  has  relation  back  to 
the  time  of  the  intestate's  death.  (Toller's  Law 
of  Exec.,  133.) 

2.  It  was  not  necessary  to  prove  the  value 
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of  the  lands  mentioned  in  the  note.  The  note 
it-self  is  primti  facie  evidence  of  the  value,  and 
the  subsequent  acknowledgment  of  the  debt 
must  remove  every  objection. 

8.  On  the  principle  of  the  decision  of  this 
court  in  the  case  of  Van  Raugh  v.  Van  Arsdaln, 
<8  Caines,  154 ;  1  Bust,  6,  Smith  v.  Ilurhanan), 
the  discharge  of  the  defendant  in  Rhode  Island 
cannot  avail  here.  The  contract  was  made  in 
Massachusetts  where  the  parties,  or  one  of 
them  at  least  resided  at  the  time.  The  act  of 
Rhode  Island  could  operate  no  further  than  to 
discharge  the  defendant  from  all  debts  con- 
tracted in  that  State  and  sued  for  there.  If  the 
•defendant  had  been  sued  in  Massachusetts  there 
can  be  no  doubt  that  the  court  there  would 
have  considered  him  liable  on  the  note,  not- 
withstanding his  discharge.  This  court,  in  con- 
formity with  the  principles  by  which  it  has 
been  governed  in  former  cases,  will  adopt 
what  they  conceive  to  be  the  law  of  Massa- 
chusetts. 

But  admitting  the  discharge  to  be  valid,  still 
the  subsequent  promise  of  the  defendant  to 
pay  the  debt  is  sufficient  to  support  the  present 
action.  (Cowper,  544,  Trueman  v.  Fenton ;  1 
P.  Wms.,  620.) 

Mr.  Gold,  contra.  1.  A  note  like  the  one  in 
the  present  case,  payable  in  land,  is  not  evi- 
dence of  any  money  received  by  the  defend- 
ant. It  is  not  a  promissory  note,  within  the 
statute,  nor  can  it  be  declared  on  as  such.  (2 
Ld.  Raym.,  757;  1  Salk,  124,  125,  129;  12 
Mod.,  380.)  The  plaintiff  might  declare  on  it 
as  a  special  contract,  but  it  would  be  necessary 
to  aver  the  consideration  and  prove  it.  (5 
Term,  482,  Carlos  v.  Fancourt.)  It  was  so  de- 
cided in  this  court  in  the  case  of  Lansing  v. 
M'Kiltip.  (3  Caines,  286.)  It  was  there  held 
238*1  ^at  where  the  *note  or  instrument  of- 
fered in  evidence  is  not  a  note  within  the 
statute,  the  words  "value  received"  do  not 
imply  a  consideration,  but  it  must  be  averred 
and  proved.  If  this  note,  when  declared  as  a 
special  agreement,  would  not  of  itself  import 
a  consideration,  it  surely  cannot  be  resorted 
to  as  evidence  of  money  paid  or  lent,  or  other 
consideration.  Where  a  note  or  bill  is  given 
in  evidence  under  a  general  count,  the  plaintiff 
must  prove  the  same  facts  as  are  necessary  to 
be  stated  in  a  special  count.  (Bailey  on  Bills, 
1 14.)  The  mention  of  forty  pounds  in  the  note 
does  not  prove  that  so  much  was  received  by 
the  defendant.  The  price  of  the  land  being 
fixed  at  nine  shillings  per  acre,  the  sum  was 
mentioned  as  necessary  to  determine  the  num- 
ber of  acres  to  be  conveyed.  Again,  the  legal 
measure  of  damage  is  the  value  of  the  thing  at 
the  time  the  contract  is  broken.  (2  Burrow, 
1110,  1111,  Dutfhv.  Warren;  Buller's  N.  P., 
132.)  In  case  of  an  executory  contract,  unless 
it  be  put  an  end  to,  either  by  the  terms  of  the 
contract  itself  or  by  the  agreement  of  the  par- 
ties, the  party  cannot  waive  the  special  con- 
tract and  recover  on  a  ereneral  count.  (1  Bos. 
&  Pull. .  N.  S.,  351,  Cook  v.  Munstone  ;  Buller's 

jr.  P.,  139.) 

2.  A  new  promise,  in  order  to  take"  a  case 
out  of  the  statute  of  limitations,  must  be  made 
to  the  plaintiff.  If  the  promise  be  laid  as  made 
to  the  intestate,  proof  of  a  promise  made 
to  the  administrator  will  not  support  the 
declaration.  (8  East,  Sarell  v.  Wine;  2  Ld. 
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Raym.,  1101;  6  Mod.',  309;  1  Salk,,  28.)  Counts 
on  a  promise  to  the  intestate  and  to  the  admin- 
i>tnitor  cannot  be  joined.  But  there  is  no 
evidence  that  Smith  was  dead  at  the  time  of 
the  conversation  between  the  witness  and  the 
defendant,  or  that  the  witness  was  tiie  agent 
of  the  plaintiff.  This  court  does  not  recognize 
the  character  or  acts  of  an  administrator  ap- 
pointed in  another  State. 

8.  As  to  the  discharge  of  the  defendant  by 
the  Insolvent  Act  of  Rhode  Island.  No  ad- 
judged case  has  presented  the  precise  question 
before  the  court.  The  contract  was  made  in 
one  State  the  bankrupt's  discharge  obtained  in 
another,  and  its  validity  is  to  be  determined  in 
a  third. 

In  Van  Raugh  v.  Van  Arsdaln  (3  Caines,  154) 
the  court  express  *themselves  in  very  [*28J) 
guarded  terms  ;  confining  their  opinion  to  the 
precise  case  then  before  them,  they  decided 
only  "that  the  insolvent  law  of  one  State 
would  not  take  away  the  right  of  a  citizen  of 
this  State  to  sue  here  upon  a  contract  made  here, 
and  which  is  binding  by  our  law."  In  Smith 
v.  Biichanan  (1  East,  6),  the  Court  of  King's 
Bench  relied  upon  the  fact  that  the  creditor 
was  in  England,  and  that  the  contract  was 
made  in  England,  and  they  deny  the  power  of 
a  foreign  state  to  take  away  the  right  of  an  En- 
glish subject  to  sue  upon  a  contract  made  in 
England. 

In  Miller  v.  HaU  (1  Dallas,  229)  the  plaintiff 
lived  in  Pennsylvania,  and  the  defendant  in 
Maryland,  where  he  obtained  his  discharge  ; 
the  original  executory  contract  was  made  in 
Pennsylvania,  but  the  money  was  received 
thereon  by  the  defendant  in  Maryland.  In  the 
case  of  Pedder  v.  M 'Masters  (8  Term,  609)  the 
court  relied  on  the  circumstance  that  the  plaint- 
iff resided  in  England.  In  Potter  v.  Brown  (5 
East,  124)  both  parties  resided  in  the  United 
States  at  the  time  the  bill  was  drawn  on  En- 
gland, and  the  defendant  obtained  his  discharge 
under  the  bankrupt  law  of  this  country. 

In  all  these  cases  the  courts  appear  to  lay 
great  stress  on  the  circumstances  that  the  locus 
fori,  and  the  place  of  the  plaintiff's  residence 
are  the  same ;  and  that  they  were  bound  to 
protect  their  own  subjects  from  the  injustice 
and  frauds  of  foreign  tribunals.  This  court 
is  now  called  on  to  go  a  step  further,  and  to 
interfere  between  the  citizens  of  other  States, 
and  to  become  the  guardians  of  their  rights. 
Again,  this  was  an  executory  contract,  and 
the  plaintiff  must  have  looked  to  its  perform- 
ance in  Rhode  Island,  where  the  defendant 
resided  ;  and  had  he  sought  the  defendant 
there,  and  brought  his  action  for  the  nonper- 
formance,  the  discharge  would  have  been  a 
good  defense. 

THOMPSON,  «/".,  delivered  the  opinion  of  the 
court: 

The  material  questions  presented  by  this 
case  are,  whether  the  note  or  instrument  in 
writing  was  admissible  evidence  in  support 
of  the  money  counts  in  the  declaration ; 
*and  whether  the  defendant's  dis-  [*24O 
charge,  under  the  Insolvent  Act  in  Rhode  Is- 
land, is  a  bar  to  the  present  suit. 

1.  It  would,  I  think,  be  a  sufficient  answer 
to  the  first  question,  that  no  objection  was 
made,  upon  the  trial,  to  the  competency  of 
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this  evidence.  Independent  of  this  circum- 
.stance,  however,  the  testimony,  in  my  judg- 
ment, was  admissible  in  support  of  the  money 
•counts.  The  note  is  not  for  the  payment  of 
money,  absolutely,  and,  therefore,  not  a  ne- 
gotiable note  within  the  statute,  and  to  be  de- 
•clared  upon  as  such.  No  doubt  appears  to 
have  existed  in  England,  prior  to  the  statute 
•of  Anne,  that  under  a  general  indebitatm  as- 
sumpsit,  a  promissory  note  might  be  given  in 
•evidence.  It  has  since  been  held  that  the  stat- 
ute only  gives  an  additional  remedy,  but  does 
not  take  away  the  old  one.  It  may  not  be  ad- 
mitted as  sufficient  without  further  proof  of 
the  consideration  (3  Burr.,  1525  ;  2  Ld.  Ray., 
758;  12  Mod.,  880;  3  Term,  181;  2  Wm. 
Black.,  1271),  which,  in  the  present  case,  is 
full  and  satisfactory  from  the  defendant's  own 
.acknowledgment.  In  June,  1804,  when  the 
note  was  presented  to  him  for  payment,  he 
declared  it  was  a  just  debt ;  that  he  owed  the 
money,  and  would  endeavor  soon  to  settle  it. 
This  is  also  sufficient  to  remove  all  difficulty 
on  account  of  the  statute  of  limitations.  (2 
Wm.  Black.,  1271.)  The  defendant  also  de- 
clared that  he  had  been  deceived  by  Thayer, 
•of  whom  he  purchased  the  lands  mentioned  in 
the  note  ;  that  he  supposed  Thayer  had  a  title 
to  the  lands,  but  afterwards  found  that  he  had 
not  ;  and  that  he,  the  defendant,  was  unable 
to  convey  the  lands  agreeably  to  the  note. 

The  case  of  Dutch  v.  Warren,  cited  and 
adopted  as  law  by  Lord  Mansfield,  in  the  case 
of  Hoses  v.  Macfarlan  (2  Burr.,  1011),  is  very 
.analogous  to  the  present.  The  defendant, 
Warren,  had  executed  a  writing  to  Dutch, 
whereby  he  acknowledged  to  have  received  a 
sum  of  money,  as  the  consideration  for  some 
shares  in  certain  copper  mines,  and  containing 
a  promise  to  transfer  the  shares  as  soon  as  the 
books  should  be  opened.  On  failure  of  doing 
241*]  it,  an  action  was  *brought,  and  this 
writing  admitted  as  good  evidence,  under  the 
•count  for  money  had  and  received. 

2.  The  more  important  question  in  this  case 
relates  to  the  operation  of  the  defendant's  dis- 
•charge,  as  an  insolvent  debtor,  in  the  State  of 
Rhode  Island,  subsequent  to  giving  the  note 
in  question.  The  contract  was  made  in  Massa- 
chusetts, the  intestate  being  at  the  time  a  per- 
manent resident  there.  Some  doubt  appears 
in  the  case  as  to  the  residence  of  the  defendant 
at  the  time  he  gave  the  note,  whether  it  was 
in  Massachusetts  or  Rhode  Island.  This,  how- 
•ever,  is  unimportant  as  it  respects  the  result  of 
my  opinion.  I  am  willing  to  admit,  what  is 
•certainly  most  f avprabls  to  the  defendant,  that 
his  residence  was  in  Rhode  Island.  Had  the 
intestate-been  a  citizen  of  this  State,  and  the 
•contract  made  here,  the  discharge  in  Rhode 
Island  would  be  no  bar,  within  the  decision  of 
this  court,  in  the  case  of  Van  Raugh  v.  Van 
Arsdaln.  (3  Caines,  154.)  That  case  is  con- 
formable to  what  is  now  considered  as  the  set- 
tled rule  in  England,  that  a  discharge  under  a 
foreign  bankrupt  law  is  no  bar  to  an  action  for 
a  debt  arising  in  England,  to  a  creditor  resid- 
ing there  also.  (1  East,  6.)  But  we  are  called 
upon  now  to  declare  the  effect  of  a  discharge, 
upon  a  demand  where  the  contract  was  not 
made  here,  nor  the  creditor  a  resident 
here.  If  the  contract  had  been  made  in 
Rhode  Island,  the  parties  both  residing  there, 
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I  should  think  we  ought  to  apply  the  same 
rule  to  them  here  that  would  have  been  ap- 
plied to  them  had  the  prosecution  been  in  that 
State. 

The  reasoning  of  all  the  elementary  writers, 
and  the  decisions  of  courts  of  justice,  have  had 
a  tendency  to  establish  it  as  a  general  rule, 
that  the  determination  of  questions  founded 
on  contract  depend  chiefly  on  the  law  of  the 
place  where  the  contract  was  made.  (Huber- 
us,  Vol.  II.,  13  ;  1  Tit.  3,  p.  26  ;  3  Dal.,  370  ; 
Str.,  733;  2  Burr.,  1078;  Black.  Rep.,  234, 
256  ;  1  H.  Black.,  684.) 

Lord  Mansfield,  in  the  case  of  Robinson  v. 
Bland (Black.  Rep., 258),  says,  the  general  rule 
established,  ex  comitate  et  jure  gentium  is,  that 
the  place  where  the  contract  is  made,  and  not 
where  the  action  is  brought,  is  to  be,  considered 
in  *expoundingand  enforcing  the  con-[*242 
tract,  unless  the  parties  have  a  view  to  its  be- 
ing executed  elsewhere,  in  which  case  it  is  to 
be  considered  according  to  the  laws  of  the 
place  where  the  contract  is  to  be  executed.  In 
the  case  of  Quin  v.  Keefe  (2  H.  Black.,  553), 
the  reasoning  of  the  counsel,  and  which  was 
adopted  by  the  Chief  Justice,  goes  very  far  in 
establishing  that  a  bankrupt's  certificate  is  to 
operate  upon  a  contract  according  to  the  laws 
of  the  place  where  the  contract  was  made.  If 
this  be  a  correct  rule,  and  applied  to  the  case 
before  us,  I  apprehend  there  can  be  little  doubt 
that  the  defendant's  discharge  will  be  unavail- 
able here.  If  the  same  rule  prevails  in  Massa- 
chusetts as  in  our  own  courts,  on  this  subject, 
the  question  is  settled  by  the  decision  of  Van 
Raugh  v.  Van  Arsdaln;  and  that  it  does,  is  to 
be  collected  from  the  adjudications  of  the 
courts  of  that  State  and  of  the  United  States. 

In  the  case  of  Orenough  v.  Emory,  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts  (3  Dal.,  369),  it  appeared 
that  the  debt  was  contracted  in  Massachusetts, 
where  both  parties  resided  at  the  time.  The 
defendant  afterwards  removed  to  Pennsylva- 
nia, and  was  discharged  under  the  Bankrupt 
Act  of  that  State.  On  his  returning  to  Massa- 
chusetts on  a  visit,  he  was  arrested  for  the 
debt,  in  the  State  court ;  the  cause  was  re- 
moved to  the  Circuit  Court  of  the  United  States, 
when  the  defendant  plead  his  certificate ;  but 
it  was  held  to  be  no  bar  to  the  action.  The 
same  principle  has  been  recognized  in  the  Su- 
preme Court  of  Massachusetts,  in  the  case  of 
Proctor  v.  Moore  (Williams'  Rep.,  198),  so  that 
we  may  safely  conclude  that  if  this  suit  had 
been  brought  in  that  State,  the  defendant 
would  have  been  held  liable,  notwithstanding 
his  discharge  in  Rhode  Island.  It  appears  to  be 
pretty  well  settled,  both  in  England,  and  in 
our  own  courts,  that  a  cessio  bonorum,  under 
the  laws  of  the  place  where  the  debtor  is  domi- 
ciled, will  not  operate  as  a  discharge  from  his 
creditors  universally.  And  if  so,  I  know  no 
more  just  or  equitable  rule,  than  to  apply  the 
lex  loci,  where  the  contract  was  made,  or  was 
to  be  executed. 

*3.  The  defendant  can  have  no  rea-  [*243 
son  to  complain  of  the  rule  of  damages  adopt- 
ed on  the  trial ;  from  his  own  confession,  he 
must  have  received,  from  the  intestate,  the 
full  sum  mentioned  in  the  note,  and  the  least 
he  can  expect,  is  to  refund  that  sum  with  the 
interest,  according  to  the  laws  of  Massachu- 
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setts.    (Sec  Pinney  v.  Gleason,  5  Wend.  Rep., 
898,  and  the  cases  there  cited.) 

Judgment  must,  accordingly,  be  given  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 

rjt,-,l  in  in.lohns..  ll'.i;  l:Mnlms..'.i:i,  lt:i;  IT.Iulms., 
51» ;  20  Johns.,  2(10 ;  1  Cow.,  108 ;  5  Cow.,  153 ;  4  Wend., 
577:  5  Wend.,  402;  7  Wend.,  312;  21  Wend.,  187;  16 
N.  V.,  428:  8  Barb.,  222;  32  Barb.,  525;  47  Barb.,  493; 
20  How.  Pr..  278;  33  How.  Pr.,  98;  1  Abb.,  380;  5 
Abb.  N.  8.,  241;  3  Bos.,  189;  6  Peters,  203;  17  Wis., 
318. 


DEWITT   ET  AL. 

V. 

SCHOONMAKER  ET    AL.,     Executors    of 
SCHOONMAKER. 

Action  for  Legacy — Pleading — Construction  of 
Will. 

In  an  action  against  executors  for  a  legacy,  the 
plaintiff  must  allege  in  his  declaration,  and  prove, 
that  the  executors,  at  the  time  of  bringing  the  ac- 
tion, had  sufficient  assets  to  pay  the  debts  and  lega- 
cies. The  testator  devised  all  his  estate,  real  and  per- 
sonal, to  his  wife  during  her  life,  and  in  case  she  re- 
mained a  widow,  and  atter  her  death,  or  marriage, 
to  his  son,  chargeable  with  the  payment  of  a  legacy 
of  $750  to  his  daughter :  whether  an  action  for  the 
legacy  will  lie  against  the  executors, 


Citations— 5  T.  R.,  690;  1  Vent.,  120;  Prec.  Ch.,  71. 

THIS  was  an  action  of  debt,  brought  to  re- 
cover a  legacy  of  seven  hundred  and  fifty 
dollars,    bequeathed    by  the  testator  to  his 
daughter  Greetje,  one  of  the  plaintiffs. 

The  declaration  stated  that  the  widow  of  the 
testator  died  in  February,  1804,  and  that  there 
was  personal  estate  sufficient  to  discharge 
the  legacy.  The  defendants  pleaded  nil  debet. 
In  that  part  of  the  will  on  which  the  present 
suit  was  brought,  is  as  follows  :  "I  give  and 
bequeath  unto  my  dear  beloved  wife  Jannetie, 
the  sole  use  of  my  whole  estate,  real  and  per- 
sonal, whatsoever  and  wheresoever,  during  the 
term  of  her  natural  life,  or  so  long  as  she  re- 
mains my  widow,  and  no  longer.  Also,  I 
give,  devise  and  bequeath  unto  my  son  Jacob, 
after  the  decease  of  my  said  wife,  or  marriage, 
which  shall  first  happen,  all  my  real  estate, 
situate,  lying,  and  being  in  the  township  of 
Rochester  aforesaid,  or  elsewhere,  to  hold  to 
him  and  the  said  Jacob,  his  heirs  and  assigns 
forever.  And  also,  I  give  and  bequeath  to  my 
said  Jacob,  his  heirs,  executors,  administrators 
or  assigns,  after  the  decease  of  my  said  wife, 
or  marriage,  which  shall  first  happen,  my 
whole  personal  estate,  he  paying  for  the  same 
to  my  daughter  Greetje  the  sum  of  three  hun- 
dred pounds  current,  lawful  money  of  the 
State  of  New  York,  to  be  paid  to  her  within 
one  year  after  my  said  wife's  decease,  or  mar- 
riage, which  shall  first  happen.  And  I  do 
hereby  devise  my  estate  which  I  have  herein 
above  devised  and  bequeathed  to  my 
244*]  *said  son  Jacob,  chargeable  with  the 
payment  of  the  same.  And  also,  I  give  and 
bequeath  unto  my  said  daughter  Greetje,  the 
sum  of  three  hundred  pounds  current,  lawful 
money  of  the  State  of  New  York,  aforesaid, 
to  be  paid  unto  her,  or  her  heirs,  executors  or 
administrators,  by  my  said  son  Jacob,  as  is 
above  ordered  ana  directed. 
370 


It  was  admitted  at  the  trial  that  one  year 
elapsed  after  the  death  of  the  testator's  widow, 
before  the  suit  was  commenced  ;  that  a  bond, 
in  due  form,  had  been  tendered  and  filed  ac- 
cording to  the  directions  of  the  act  (  Laws  of 
N.  Y.,  Vol.  I.,  p.  539),  and  that  at  the  time  of 
the  death  of  the  widow,  there  was  left  per- 
sonal estate  of  the  testator  sufficient  to  have 
paid  the  said  legacy,  if  the  executors  were  au- 
thorized and  bound  to  have  taken  and  applied 
the  same  to  the  payment  thereof. 

The  defendant's  counsel  objected  that  the- 
action  could  not  be  sustained  against  the  ex- 
ecutors, but  should  have  been  brought  against 
Jacob  P.  Schoonmaker,  the  devisee,  and 
prayed  that  the  plaintiff  might  be  nonsuited. 
It  was  then  agreed  that  a  verdict  should  be 
taken,  subject  to  the  opinion  of  the  court,  on 
a  case  containing  the  above  facts  ;  and  that  if 
the  court  should  be  of  opinion  that  the  action 
could  not  be  sustained  against  the  present  de- 
fendants, then  a  nonsuit  should  be  entered, 
otherwise  a  judgment  might  be  given  for  the 
plaintiffs,  for  the  amount  of  the  legacy  with 
interest. 

Mr.  Sudam,  for  the  plaintiff.  By  the  18th 
and  19th  sections  of  the  "  Act  concerning  ex- 
ecutors and  administrators,  and  the  distribu- 
tion of  intestates'  estates"  (Laws  of  N.  Y., 
Vol.  I.,  540),  this  court  is  invested  with  pow- 
ers in  relation  to  legacies  which  it  did  not 
possess  at  common  law  ;  it  possesses,  in  rela- 
tion to  this  subject,  the  jurisdiction  of  the  ec- 
clesiastical and  equity  courts  in  England.  By 
the  19th  section  of  the  act,  the  defendant  may 
plead  a  want  of  assets,  and  the  court  may  ap- 
point auditors  to  examine  the  accounts  of  the 
executors,  &c. 

The  legal  interest  in  the  whole  of  the  testa- 
tor's personal  estate  is  vested  in  the  executor 
by  operation  of  law,  who  *is  in  the  [*245 
nature  of  a  trustee,  in  relation  to  such  per- 
sons as  may  have  claims  upon  it.  ( 1  Roper 
on  Legacies,  250  ;  Went.,  Office  of  Executor, 
224.) 

In  all  bequests  of  personal  property,  the  as- 
sent of  the  executor  is  requisite  to  make  the 
property  in  the  legacy  perfect  in  the  legatee. 
It  is  the  duty  of  the  executor  to  see  that  all 
debts  are  paid,  and  that  he  has  assets  sufficient 
to  answer  all  demands.  In  the  present  case 
the  sufficiency  of  assets  has  been  admitted. 
Indeed,  the  plea  of  nil  debet  is  an  admission  of 
assets,  for  by  the  act  he  might  have  pleaded 
no  assets.  Il  this  was  a  suit  brought  by  a  cred- 
itor to  recover  a  just  debt,  no  question  could 
arise  as  to  his  right  of  recovery.  Now,  where 
there  are  assets  sufficient,  legatees  and  credit- 
ors stand  in  the  same  situation,  and  ought  to 
have  the  same  remedies. 

In  Williams  &  Chitly  (3  Vesey,  Jun.,  551)- 
the  Lord  Chancellor  considered  that  there 
was  no  difference  between  debts  and  legacies. 

Again,  this  case  is  different  from  the  one  in 
which  the  devisee  of  the  residue  of  the  estate 
is  not  an  executor.  Here  Jacob  P.  Schoon- 
maker, the  residuary  devisee,  is  a  co-executor, 
and  it  ought  to  have  been  stated  that  he  took 
the  property  as  a  devisee,  and  not  as  exec- 
utor. 

Mr.  L.  Elmendorf,  contra,  contended  that  alf 
the  property  having  been  devised  to  Jacob  P. 
Schoonmaker,  after  the  death  of  the  widow, 
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or  her  marriage,  the  executors  had  no  power 
over  it,  further  than  to  pay  debts.  The  only 
person  liable  for  the  legacy  is  the  devisee,  and 
the  estate  devised  to  him  is  expressly  charged 
with  its  payment.  The  cases  cited  on  the 
other  side  apply  only  where  the  property  goes 
to  the  executor. 

Mr.  Harison,  in  reply.  It  was  intended  by 
the  testator  that  his  daughter  should  receive 
her  legacy  out  of  the  personal  estate ;  he.  how- 
ever, devises  his  real  estate  subject  to  the  pay- 
ment of  his  debts.  Courts  of  equity  would, 
no  doubt,  order  this  legacy  to  be  paid  out  of 
any  estate ;  and  would,  after  the  year  had 
elapsed,  direct  the  executors  not  to  part  with 
the  property  until  the  legacy  was  paid.  Why 
should  the  party  be  obliged  to  resort  to  an- 
246*]  other  court  *for  that  justice  which  this 
court  has  power  to  grant?  To  prevent  a  cir- 
cuity  of  action,  or  the  necessity  of  resorting 
to  another  tribunal,  this  court  ought  to  exer- 
cise the  equity  powers  which  it  possesses  un- 
der the  statute.  It  does  not  appear  that  the 
property  has  passed  out  of  the  hands  of  the  ex- 
ecutors. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court: 

In  England  the  cognizance  of  legacies  is 
confined  to  the  ecclesiastical  and  equity 
courts ;  and  in  no  instance  have  the  common 
law  courts  assumed  a  jurisdiction  in  suits  for 
legacies,  except  upon  an  express  promise  by 
the  executor,  in  consideration  of  forbearance. 
(5  Term  Rep.,  690  ;  1  Ventris,  120.)  But  our 
statute  authorizes  legatees,  their  executors  and 
administrators,  to  commence  actions  in  any 
court  of  record  in  the  State,  for  the  recovery 
of  the  sum  bequeathed  ;  and  provides,  that  if 
the  legacy  be  due,  and  there  be  sufficient  as- 
sets in  the  hands  of  the  executors  to  discharge 
the  debts  and  legacies,  the  plaintiff  shall  re- 
cover the  amount  of  his  legacy.  To  entitle  a 
person  to  the  benefit  of  this  provision,  it  is  ev- 
idently incumbent  on  him  to  aver,  and  prove, 
that  at  the  time  of  the  commencement  of  his 
action  the  executors  had  in  their  hands  assets 
sufficient  to  pay  the  debts  and  legacies  of  the 
testator.  In  the  present  instance,  this  fact  was 
peculiarly  essential  to  a  recovery  by  the  plaint- 
iffs, because,  on  the  death  of  Petrus  Schoon- 
maker,  the  widow,  by  the  will,  was  entitled 
to  receive  the  personal  estate,  the  use  and  en- 
joyment of  which  during  life,  or  until  her  re- 
marriage, was  thereby  bequeathed  to  her.  If 
the  residuary  legatee  had  been  disposed  to 
prevent  waste  of  the  personal  estate,  and  to 
insure  to  himself  the  benefit  of  it  after  her 
death  or  remarriage,  a  court  of  equity  would 
have  required  her  to  give  security  for  that 
purpose,  or  have  detained  the  assets  in  the 
hands  of  the  executors,  of  whom  security 
might  have  been  required,  and  have  permitted 
the  proceeds  only  to  have  been  applied  to  the 
use  of  the  widow.  (Precedents  in  Chancery, 
71.)  But  if  the  property  had  been  retained  by 
the  executors,  which  is  not  admitted  by  ,the 
247*]  case,  yet,  upon  the  death  of  the  *wid- 
ow,  it  was,  by  the  will  given  to  Jacob,  the  son 
of  the  testator,  forever,  subject  to  the  pay- 
ment of  the  legacy  to  Greetje,  which  legacy 
Jacob  was,  by  the  will,  ordered  and  directed 
to  pay  to  her,  within  one  year  after  the  death 
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of  the  widow.  Upon  her  death,  it  was  clearly 
the  duty  of  the  executors  (which  duty,  it  is  to 
be  presumed  was  performed)  to  have  paid  and 
delivered  the  personal  estate  to  the  residuary 
legatee.  Indeed,  he  had  a  right  to  require  this 
of  them,  for  the  express  purpose  of  enabling 
him  to  pay  this  legacy  which  was  charged 
upon  the  estate  bequeathed  and  devised  to  him, 
and  to  prevent  his  real  estate  from  being  in- 
cumbered  by,  or  applied  to  the  payment  of  it. 
Had  the  plaintiffs  anticipated  the  insolvency, 
or  doubted  the  integrity  of  the  widow  of  the 
testator,  or  of  the  residuary  legatee,  the  Court 
of  Chancery  would  probably,  upon  their  appli- 
cation, have  interposed  its  authority,  and  en- 
joined, in  the  hands  of  the  executors,  a  suffi- 
cient portion  of  the  personal  estate,  to  have 
insured  the  ultimate  payment  of  the  legacy, 
or  would  have  exacted  security  of  the  residu- 
ary legatee  for  the  payment  of  it,  within  one 
year  after  the  death  of  the  widow.  This  pro- 
ceeding has  not  been  resorted  to,  and  as  the 
plaintiffs  have  not  averred,  or  proved,  that  the 
executors  had,  at  the  time  of  the  commence- 
ment of  the  suit,  assets  sufficient  to  pay  the  said 
legacy,  which,  in  my  opinion,  they  are  bound 
to  do,  to  entitle  them  to  recover  under  the  stat- 
ute, a  nonsuit  must  be  entered  according  to 
the  agreement,  for  that  purpose,  in  the  case. 

Judgment  of  nonsuit. 

Cited  in— 2  Paige,  132;  34  N.  Y.,  183;   4  Hun,  42;  6 
T.  &  C.,  235. 


*  JACKSON,  ex  dem.  GRATZ  [*248 

ET  AL., 

V. 

CATLIN. 

1.  Slieriff's  Sale  of  Lands — Statute  of  Frauds — 
Escrow.  2.  Act  of  Attainder,  October  22, 
1779 — Person  Attainted — Civiliter  Mortuus. 

A  sheriff's  sale  of  lands  is  within  the  the  statute  of 
frauds,  and  requires  a  deed  or  note  in  writing  speci- 
fying with  certainty  the  lands  sold,  to  pass  the  es- 
tate. 

Where  the  sheriff  executed  a  deed  for  land,  pur- 
chased at  auction,  and  delivered  it  to  the  attorney 
of  the  plaintiff,  to  be  delivered  by  him  to  the  grantee, 
on  the  payment  of  the  purchase  money,  it  was  held 
to  be  an  escrow ;  and  that,  until  the  condition  was 
performed,  the  estate  continued  in  the  debtor  whose 
lands  had  been  thus  sold  by  the  sheriff. 

By  the  Act  of  Attainder  of  the  22d  October,  1779, 
estates  upon  condition  did  not  become  forfeited,  or 
vest  in  the  people  of  this  State. 

Where  a  person  has  purchased  land  at  a  sheriff's 
sale,  but  had  not  paid  the  money,  and  afterwards 
became  attainted,  under  the  act,  it  was  held  that 
the  State  could  not,  by  paying  the  money,  perform 
the  condition  so  as  to  make  the  deed,  which  had 
been  delivered  as  an  escrow,  absolute,  and  thereby 
to  vest  the  estate  in  the  person  attainted. 

A  person  attainted  under  the  act,  is  considered  as 
civttiter  mortuus.  If,  by  a  private  act  of  the  Legis- 
lature, the  property  of  a  person  is  directed  to  be 
sold  by  the  surveyor-general,  without  any  warranty, 
and  the  money  to  be  paid  to  certain  creditors,  it 
does  not  take  away  the  rights  of  third  persons,  but 
amounts  only  to  a  quitclaim  of  any  rignt  or  inter- 
est of  the  State. 

Citations— 2  Cai.,  61 ;  Shep.  Touch.,  55 ;  7  Vin.  Abr. 
tit.  Faits.  O.,  pi.  4 ;  Act,  Oct.  22, 1779 ;  2  Bl.  Com.,  103 , 
1  Inst.,  345  a;  Shep.  Touch.,  414,  238,  pi.  18;  Vin. 
Abr.,  tit.  Possibility,  B,  tit.  Grant,  N.;  10  Mod.,  419 ; 
1  Strange,  129 :  Litt.,  sec.  336 ;  Co.  Litt.,  207  fo ;  3  Inst.; 
19;  1  Hale,  244,  247 ;  2  Hawk.,  637;  Stat.  33  Hen. 
VIII.,  ch.  20;  26  Hen.  VIII.,  ch.  13;  11  Eliz.,  33Eliz., 
7  Co.,  11 :  Latch,  107 ;  Wm.  Jones,  137 ;  1  Mod.,  38 ;  1 
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Hale,  H.  P.  C.,  248:  Act  March  22.  1788;  2  Bl.  Com., 
345;  Cruise  Dig.,  518,  519;  8  Co..  138 o;  1  Vent..  170. 

rplIIS  was  an  action  of  ejectment  for  lands 
JL  in  the  County  of  Otsego.  The  cause  was 
tried  before  Mr.  Justice  Spencer,  at  the  Otsego 
Circuit,  the  3d  June,  1806. 

At  the  trial  the  plaintiff  gave  in  evidence 
letters  patent,  dated  the  16th  January,  1770, 
under  the  great  seal  of  the  Province  of  New 
York,  for  40,000  acres  of  land,  situated  in  the 
County  of  Tryou  (now  in  Otsego),  to  Alexan- 
der M  Kee,  and  39  other  persons ;  and  also  a 
release  from  M'Kee,  and  the  other  patentees, 
of  the  whole  tract  to  George  Croghau.  It  was 
admitted  that  the  lessors  of  the  plaintiff  arc 
the  grandchildren,  and  heirs-at-law  of  Cro- 
ghan  ;  and  it  was  proved  that  the  premises  in 
question  are  within  the  patent,  and  in  posses- 
sion of  the  defendant. 

To  show  a  subsisting  title,  out  of  the  lessors 
of  the  plaintiff,  the  defendant  produced  in  ev- 
idence a  judgment  upon  -a  acire  facias  in  the 
Supreme  Court  of  New  York,  in  favor  of 
William  Peters,  against  George  Croghan,  for 
£5,739  12s.  2$d.  debt  and  £9  1».  lOd.  costs, 
docketed  the  loth  December,  1773 ;  and  an  ex- 
emplification of  a  venditioni  exponas  to  the 
sheriff  of  the  County  of  Tryon,  tested  the  30th 
April,  1774,  and  returnable  at  the  term  of  July 
following,  upon  which  there  was  an  indorse- 
ment of  the  principal,  interest  and  costs  to  be 
levied,  and  a  return  indorsed  by  the  sheriff, 
that  he  had  levied  the  debt  and  damages  of 
the  lands  and  tenements,  &c.,  and  had  the 
money  ready,  &c.  The  defendant  further  of- 
fered in  evidence  the  exemplification  of  a  deed 
dated  the  9th  November,  1774,  from  the  sher- 
iff of  Tryon  to  Thomas  Jones,  in  fee,  of  the 
premises  in  question,  which  deed  recited,  1. 
A  testatum  fieri  facia*,  upon  the  judgment 
against  Croghan,  tested  the  22d  of  Janu- 
ary, 1774,  returnable  the  third  Tuesday  of 
24O*J  *April  following,  with  a  return  of  the 
seizure  of  the  lands  of  Croghan,  and  that  they 
remained  unsold,  &c.  2.  The  venditioni  expo- 
nas mentioned  above.  3.  A  testatum  fieri  faci- 
as out  of  the  Supreme  Court  of  New  \  ork, 
tested  the  19th  April,  1774,  in  favor  of  John 
Morton  against  Croghan.  4.  A  mortgage  sub- 
sequent to,  the  principal  judgment  in  favor  of 
Peters,  and  prior  to  that  of  Morton,  dated  14th 
February,  1770,  from  Croghan  to  Goldsbrow 
Banyer,  on  the  said  tract  of  land.  5.  A  sale 
at  auction  on  the  12th  and  13th  of  July,  1774, 
of  the  premises  in  question,  to  satisfy  the  said 
debts,  &c.,  and  that  Jones  was  the  highest  bid- 
der and  purchaser.  Upon  the  deed  to  Jones 
was  indorsed  a  receipt  in  full  for  the  consider- 
ation money,  as  paid  at  the  date  of  the  deed, 
•fee.  The  defendant  also  produced  the  exem- 
plification of  a  deed  of  release,  dated  the  30th 
November,  1774,  from  Banyer  to  Jones,  in  fee, 
indorsed  on  a  deed  poll  from  the  sheriff,  recit- 
ing the  mortgage  and  the  assent  of  Banyer  to 
the  sale,  and  releasing  his  right  to  the  prem- 
ises. The  deed  and  release  were,  on  the  5th 
October,  1789,  proved,  by  a  subscribing  wit- 
ness, to  have  been  executed  and  delivered  to 
James  Duane,  as  escrows,  to  be  delivered  to 
Jones,  the  purchaser,  whenever  the  considera- 
tion money  mentioned  in  the  sheriff's  deed 
should  be  paid  by  him  to  Duane  ;  and  upon 
this  proof,  the  deeds  were  recorded  in  the 
372 


clerk's  office  in  Montgomery   County,  on  the 
llth  November,  1794. 

The  counsel  for  the  plaintiff  objected  to  the 
evidence,  1.  Because  the  sale  by  the  sheriff 
and  the  deed  given  by  him  were  void,  having 
been  made  on  credit.  2.  Because  the  condi- 
tion on  which  the  deeds  were  delivered  was  not 
proved  to  have  been  performed  ;  but  the  judge 
overruled  the  objections,  and  the  deeds  were 
read  in  evidence. 

The  plaintiff  then  read  in  evidence  an  act  of 
the  Legislature  of  this  State,  passed  the  22d 
March.  1788  (Greenleaf's  edition  of  the  Laws 
of  N.  Y.,  Vol.  II.,  p.  222;  but  the  section 
giving  relief  to  Peters  is  omitted  in  this  edi- 
tion), which  recited  that  William  Peters  had, 
by  his  petition,  represented  to  the  Legislature 
that,  previous  to  the  late  war,  he  obtained  a 
judgment  against  George  Croghan,  on  which 
a  venditioni  extponas  issued  to  the  sheriff  of 
Tryon,  who  *thereby  seized  certain  [*25O 
lands,  &c.,  and  sold  the  same  to  Thomas 
Jones,  and  three  others,  in  different  parcels,  and 
that  the  sheriff,  on  the  9th  November,  1774,  had 
executed  deeds  to  the  purchasers  respectively, 
and  delivered  the  same  to  James  Duane,  the 
attorney  for  the  plaintiff,  as  escrows  to  take 
effect  on  the  payment  of  the  purchase  moneys  ; 
that  the  purchasers  not  having  paid  any  part 
of  the  purchase  moneys,  the  conveyances  still 
remained  with  the  said  James  Duane  ;  and 
that  the  plaintiff  in  the  suit,  by  reason  of  the 
war,  and  the  attainder  of  the  said  four  pur- 
chasers, had  been  prevented  from  taking 
measures  to  compel  them  to  pay  the  purchase 
money.  The  act  then  enacted,  that  it  should 
be  lawful  for  the  surveyor-general  to  sell  the 
lands  so  purchased,  by  Thomas  Jones  and 
others,  in  the  manner  directed  by  the  act  for 
the  sales  of  confiscated  estates  (Greenleaf's  Ed. 
of  Laws  of  N.  Y.,  Vol.  II.,  p.  200);  and  to  pay 
the  amount  of  the  purchase  moneys  on  the 
sales  in  1774,  with  interest  from  9th  Novem- 
ber, 1774,  to  the  judgment  creditors  of  Cro- 
ghan, according  to  the  priority  of  their  judg- 
ments ;  the  overplus,  if  any,  to  be  paid  into 
the  treasury ;  provided  that  before  the  pay- 
ments be  made,  W.  Peters  should  deliver  to 
the  commissioners  the  sheriff's  deeds  in  1774, 
and  the  venditioni  exponas,  and  that  the  deed 
on  such  sales  by  the  State  should  not  operate 
as  a  warranty.  The  act  further  directed  the 
surveyor-general  to  file  the  venditioni  exponas 
in  the  clerk's  office  of  the  Supreme  Court,  and 
to  record  the  said  sheriff's  deeds  in  the  clerk's 
office  of  Montgomery. 

The  plaintiff  further  gave  in  evidence  a  deed 
from  the  surveyor-general,  dated  8th  Septem- 
ber, 1795,  reciting  a  sale  at  public  vendue,  on 
7th  January,  1789,  to  James  Duane,  for  £2,445, 
and  conveying  the  premises,  &c.,  to  James 
Duane ;  and,  also,  a  deed  poll  indorsed  thereon, 
dated  9th  November,  1795,  from  J.  Duane,  to 
certain  trustees  appointed  by  William  Peters, 
of  which  Richard  Peters  was  one.  The  plaint- 
iff then  produced  a  witness  who  proved  that 
the  defendant  had  acknowledged  himself  to 
be  tenant  to  the  said  trustees,  and  had  paid 
rent  to  him  as  their  attorney.  The  parol  evi- 
dence was  objected  to,  *but  the  judge  [*25 1 
was  of  opinion  that  the  declarations  and  acts 
of  the  tenant  were  good  evidence  of  the 
tenancy  under  the  trustees.  . 
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It  was  admitted  that  Thomas  Jones  was  at- 
tainted by  the  Act  of  Attainder  of  the  22d  of 
October,  1779. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  a  case  containing  the  above  facts,  with 
liberty  to  either  party  to  turn  the  same -into  a 
special  verdict ;  and  it  was  agreed  that  the 
court  might  award  a  new  trial,  or  grant  a  non- 
suit, or  other  judgment  for  the  defendant,  ac- 
cording as  they  should  be  of  opinion.  The 
case  was  arguea  at  the  last  term. 

Mr.  Henry,  for  the  plaintiff.  I  shall  con- 
tend, 1st,  That  nothing  passed  by  the  sheriff's 
sale  to  Jones.  3d.  That  the  Act  of  1788  was 
void,  and  could  give  no  title. 

1.  The  statute  of  5Geo.  II.,  ch.  2,  first  ren- 
dered real  estates  liable  to  be  sold  under  a.  fieri 
/ados,  and  they  were  directed  to  be  sold  in  the 
same  manner  as  personal  property.     This  was 
the  law  of  the  colony.     A  sheriff  has  no  au- 
thority to  sell  on  credit.     He  can  sell  only  for 
ready  money.     It  is  a  wise  and  politic  pro- 
vision of  the  law,  for  the  better   security  of 
creditors,  whose  debts  would  be  in  danger  of 
being  lost,  if  the  sheriff  were  allowed  a  discre- 
tion in  transferring  the  property  seized  by  him, 
without  receiving  the  purchase  money.     It  is 
true  that,  in  the  present  case,  the  sheriff  was 
so  cautious  as  to  deliver  the  deed  as  an  escrow ; 
but  he  had  no  authority  even  to  make  such  a 
delivery.     It  was,  in  fact,  a  sale  on  credit, 
and,    therefore,    void.     Admitting,   however, 
that  the  sheriff  had  authority  to  deliver  the 
deed  as  an  escrow,  still,  as  the  condition  was 
never  performed,   the  deed  was  inoperative 
and  void.     The  deed  was  to  be  delivered  on 
payment  of  the  money,  and  no  time  was  fixed 
for  the  payment.     Where  no  time  or  place  is 
appointed  for  the  performance  of  an  act  or  con- 
252*]  dition,  it  must  be  done  immediately, *or 
within  a  reasonable   time  (1  Bac.  Abr. ,  665  ; 
Cond.  P.,  55;  2  And.,  73;  Co.  Litt.,  208*;  6 
Co.  30  b ;  Roll.  Abr.,  436),  and  what  is  a  rea- 
sonable time,  is  a  question  of  law.   (6  Comyn's 
Dig.,   334;  Temps.,  D.)      The  general    rule, 
that  where  no  time  is  fixed  for  the  payment 
of  money,  it  ought  to  be  done  presently,  ap- 
plies with  peculiar  force  to  sheriffs'  sales  ;  it 
follows,  therefore,  that  from  1774  to  1779,  the 
deed  was  inoperative,  for    the  condition  had 
not  been  performed.     The  Act  of  1788,  in  its 
preamble,   expressly  states  that  the  condition 
had  never  been  fulfilled. 

By  the  Act  of  Attainder,  in  1779,  Jones  be- 
came civilly  dead,  and  was  incapacitated  from 
performing  the  condition.  The  attainder  of 
Jones,  however,  could  not  vest  any  right  in 
the  people  of  this  State  to  avail  themselves  of 
the  condition,  nor  did  they  acquire  any  right 
to  the  land.  The  act  for  which  Jones  was  at- 
tainted was  not  treason  ;  but  even  in  case  of 
treason,  in  England,  the  king  could  not  avail 
himself  of  a  condition.  (3  Co. ,  2  b,  4  b,  Winches- 
ter's case  ;  7  Co. ,  21 ,  Anglefield's  case  ;  Latch, 
107.)  The  sale,  therefore,  was  inoperative, 
first,  from  the  lapse  of  time ;  and,  second, 
from  the  legal  incapacity  of  the  party  to  per- 
form the  condition. 

2.  There  is  nothing  in  the  Act  of  1788  which 
shows  that  any  right  to  the  land  was  vested  in 
the  people,  by  the  attainder  of  Jones.     The 
recitals,  on  the  contrary,  which  set  forth  the 
motives  of  the  Legislature  in  granting  the  act, 
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exclude  every  pretense  of  a  right  to  the  land. 
The  sale  is  directed  to  be  made  in  the  same 
manner  as  under  the  commissioners  of  for- 
feiture ;  yet  the  act  expressly  declares  that  the 
Legislature  are  not  to  warrant  the  land  sold 
in  this  case.  The  act  authorizes  the  sale  of 
the  land,  but  not  of  any  interest  of  the 
State.  The  deed  from  the  surveyor-gen- 
eral, conveying  the  title  and  interest  of  the 
people,  went  beyond  his  powers  under  that 
ace.  But  the  act  itself  was  unconstitutional. 
It  directs  the  land  to  be  sold  in  an  extrajudicial 
manner,  so  as  to  devest  the  heirs  of  Croghan, 
without  being  heard.  The  legal  remedy  was 
by  a  scire  facias,  in  which  the  heirs  of  Cro- 
ghan *might  have  been  brought  before  [*253 
the  proper  court,  and  have  pleaded,  and  had 
the  benefit  of  a  trial  by  jury. 

SPENCER,  J.  If  the  State  had  no  right  in 
the  land,  none  could  pass  by  the  act  of  the 
Legislature. 

Mr.  Platt,  for  the  defendant.  We  shall 
contend  that  the  Legislature  had  power  to  con- 
vey the  land. 

KENT,  Ch.  J.  If  the  State  had  no  right, 
they  could  grant  none.  We  do  not  wish  to 
hear  the  plaintiff's  counsel  on  that  point. 

Messrs.  Platt  and  Gold,  contra.  (Messrs.  Hoff- 
man and  Pendleton,  also,  on  the  same  side.) 
1st.  No  authority  has  been  cited  to  show  that  a 
sheriff  cannot  sell  upon  a  credit ;  but  were 
it  otherwise,  it  would  not  render  the  sale 
void.  The  only  effect  would  be  to  make  make 
the  sheriff  responsible  to  the  party  injured  in 
case  of  loss.  But  the  sale  in  the  present  in- 
stance was  not  upon  credit.  There  was  no 
stipulation  before,  or  at  the  sale,  that  any  credit 
should  be  given  to  the  purchaser.  Some  delay 
of  payment  was  necessary,  in  order  to  prepare 
the  conveyances  ;  but  such  a  delay  is  no  evi- 
dence of  a  credit  given.  The  reason  assigned 
by  the  other  side  for  this  objection  is,  the 
delay  of  payment  to  the  creditor.  The  objec- 
tion, then,  ought  to  come  from  the  creditor, 
not  from  the  debtor.  The  policy  of  the  rule 
contended  for,  applies  only  where  the  respon- 
sibility of  the  sheriff  comes  in  question,  not 
where  the  creditor  himself  steps  in,  and  as- 
sumes the  risk  of  payment  on  himself.  Here, 
by  an  agreement  made  between  the  plaintiff's 
attorney  and  Jones,  after  the  sale,  time  was 
given  for  the  payment.  No  possible  evil  can 
result  in  such  a  case.  Suppose  the  creditor 
should  appear  at  the  sale,  and  request  the 
sheriff  to  accept  a  particular  person  as  a  bidder ; 
this  would  exonerate  the  sheriff,  and  no  danger 
of  fraud  could  exist. 

Again,  it  is  said  that  this  deed  was  delivered 
as  an  escrow.  There  is  no  evidence  of  its 
being  delivered  as  an  escrow,  except  what  was 
said  by  the  subscribing  witness,  who  might 
have  called  it  a  mortgage,  with  equal  proprie- 
ty. *To  make  a  deed  an  escrow,  it  [*254 
must  be  delivered  to  a  stranger  to  be  kept, 
until  certain  conditions  be  performed,  to  be 
then  delivered  to  the  grantee.  (Shepherd's 
Touchstone,  56,  57  ;  Co.  Litt.,  36  a  ;  3  Viner, 
tit.  fait,  J.  K.)  The  delivery  in  such  case 
should  be  explicit  and  formal.  If  a  deed 
be  delivered  to  the  grantee,  or  party  in  in- 
terest, it  is  absolute.  Here  the  deed  was  de- 
livered, not  to  a  stranger,  or  naked  trustee. 
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but  to  the  attorney  of  the  plaintiff  himself. 
The  sheriff  returned  the  execution  satisfied, 
The  title  of  Croghan  was  dcvested  by  the  sale 
and  satisfaction  of  the  judgment,  whether  the 
purchase  money  was  paid  or  not.  Had  the 
sale  been  conditional,  the  sheriff  would  not 
have  returned  the  vendititmi  expona*  satisfied. 
If  the  deed  had  been  delivered  to  Jones,  and 
he  had  refused  to  pay  the  money,  the  sale 
would  not  have  been  void.  If  a  bill  in  equity 
had  been  tiled  against  Jones,  it  would  not  have 
been  necessary  to  make  Croghan  a  party.  If 
Jones  had  persisted  in  not  paying  the  pur- 
chase money,  the  Chancellor  would  have 
ordered  a  sale  of  the  land  to  indemnify  Peters, 
rendering  the  surplus,  if  any  on  such  sale,  to 
Jones,  or  making  him  responsible  for  the  defi- 
ciency. 

Again,  there  is  an  obvious  difference  between 
a  transfer  by  a  common  person  and  a  sale  by 
a  sheriff.  In  the  first  case,  many  circumstances 
may  arise  to  alter,  or  put  an  end  to  the  con- 
contract  of  sale  ;  the  law,  therefore,  requires 
the  delivery  of  a  deed  as  the  consummation  of 
the  contract.  A  sheriff's  sale  does  not  require 
the  formal  and  technical  sealing  and  delivery 
of  a  deed.  If  sales  by  sheriffs  are  within  the 
statute  of  frauds,  any  memorandum  in  writing, 
whether  indorsed  on  the  execution,  or  con- 
nected by  a  schedule,  would  be  a  sufficient 
compliance  with  the  act.  (2  Caines,  61,  Sim- 
mond*  v.  Catlin.)  If  the  distinction  now  con- 
tended for  be  well  founded,  a  sale  by  a  sheriff 
cannot  be  effected  by  the  doctrine  of  escrow. 
Jones  directed  the  deed  to  be  lodged  with 
Duane.  The  delivery  of  it  to  Duane  com- 
pleted the  sale  as  it  regarded  the  sheriff.  He 
was  tkenfunctusofficio  ;  no  further  act  could 
be  done  on  his  part. 

255*]  *Supposing  the  deed  to  have  been 
Delivered  as  an  escrow,  we  contend  that  the 
condition,  in  judgment  of  law,  has  been  per- 
formed, and  the  deed  to  Jones  thereby  become 
absolute.  If  a  grantee  die,  or  be  attainted  be- 
fore a  performance  of  the  condition,  and  it 
afterwards  be  performed,  the  delivery  of  the 
deed  has  relation  back  to  the  original  purchase, 
and  inures  to  the  persons  rightfully  claiming 
under  the  grantee.  By  the  attainder  of  Jones, 
all  his  interest  in  the  land  became  vested  in 
the  State,  as  fully  as  if  it  had  been  assigned 
by  deed.  They  acquired  the  right  of  redeem- 
ing the  pledge,  or  performing  the  condition  by 
paying  the  money,  or  compromising  with  the 
creditor.  The  act  to  be  performed  was  not 
personal,  and  might  as  well  be  done  by  the 
State  as  by  Jones  himself.  The  result  was  a 
compromise  with  Peters,  and  a  sale  of  the 
lands,  by  which  he  was  paid  nearly  the  whole 
amount  of  his  principal  and  interest.  All  has 
been  done  that  a  court  of  chancery  would  have 
directed  in  such  a  case. 

Again,  where  no  time  is  fixed  for  the  per- 
formance of  a  thing,  it  may  be  done  at  any 
time,  unless  the  party  to  be  benefited  take 
some  measure  .to  hasten  the  performance. 
Peters  was  the  only  person  to  be  benefited  by 
the  condition  ;  he  alone  could  compel  its  per- 
formance, or  take  advantage  of  the  failure  of 
the  other  party.  But  the  events  of  the  Revolu- 
tion, and  the  situation  of  the  parties,  furnish 
sufficient  reasons  for  the  delay.  The  act  was 
not  unconstitutional.  The  Legislature  had  a 
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right  to  order  the  sale  of  land  to  pay  a  debt 
udicially  ascertained  by  a  regular  judgment, 
t  deprived  the  debtor  of  no  common  law 
right.  The  only  ground  for  impeaching  the 
validity  of  the  act  of  the  Legislature  would  be, 
some  fraud  practiced  by  Peters  in  obtaining 
it ;  but  this  is  not  pretended.  The  whole  case  , 
is  fully  and  fairly  disclosed  in  the  recital.  The  ' 
act  may  be  said  to  have  a  double  aspect.  If 
the  sale  under  the  sheriff  was  complete,  and 
transferred  the  title  from  Croghan  to  Jones, 
then  it  was  intended  that  the  estate  of  Jones 
should  be  sold  to  pay  Peters.  If  the  title  of 
*Croghan  was  not  devested  by  the  [*25tJ 
sheriff's  sale,  then  it  was  intended  to  sell  the 
estate  of  Croghan  or  his  heirs,  to  satisfy  a  bona 
fide  judgment  creditor.  The  State  very  prop- 
erly refused  a  warranty.  The  act  was  passed 
on  the  petition  of  Peters.  The  Legislature 
could  not  know  the  precise  state  of  the  title  of 
Croghan  or  Jones,  and  it  was  prudent  to  avoid 
responsibility.  The  payment  of  the  surplus 
into  the  treasury  furnishes  no  ground  of  ob- 
jection. The  Legislature  directed  precisely 
what  a  court  of  equity  would  have  ordered  in 
case  of  an  equitable  mortgage.  The  act  was 
just  and  equitable,  and  the  court  will  adopt 
every  favorable  intendment  in  support  of  it, 
and  of  the  title  of  the  defendant. 

Mr.  Harison,  in  reply.  The  power  of  a 
sheriff,  in  regard  to  sales,  is  so  liable  to  abuse, 
that  it  was  very  wisely  decided  by  this  court, 
in  Simondsv.  Catlin  (2  Caines,  61),  that  they 
were  within  the  statute  of  frauds,  and  that  no 
estate  would  pass  from  him  without  some  note 
or  memorandum  in  writing.  In  the  present 
case  there  was  no  writing  or  act  of  Jones,  by 
which  he  could  be  compelled,  in  a  court  of 
equity,  to  complete  the  purchase.  If  there  was 
any  sale,  it  was  upon  credit  for  a  limited  or 
unlimited  time.  It  was  not  a  sale  for  ready 
money,  for  none  was  paid.  A  power  in  a 
sheriff  to  sell  on  credit,  is  inconsistent  with  the 
policy  of  the  law.  It  would  open  the  door  to 
speculation  and  fraud,  to  the  great  injury  of 
creditors.  There  is  nothing  in  the  return  of 
the  venditioni  exponas  which  can  help  the  sale. 
The  writ  appears  not  to  have  been  filed  prior 
to  the  act  of  the  Legislature.  True,  it  is  now 
filed,  but  there  is  no  date  of  the  time  indorsed. 
There  is  nothing,  therefore,  to  prevent  the 
court  from  saying  that  this  sale,  by  the  sheriff, 
was  void.  If  no  estate  passed  from  the  sheriff, 
then  the  fee  remained  vested  in  Croghan, 
descendible  to  his  heirs  ;  but  liable  to  be  de- 
vested,  in  case  Jones  should  complete  the  pur- 
chase. It  is  said  that  the  deed  from  the  sheriff 
wat  not  delivered  as  an  escrow.  The  parties 
were  not  ignorant  persons,  and  must  have  well 
understood  *the  meaning  of  the  word.  [*257 
In  every  legal  sense  it  was  an  escrow.  The 
deed  was  signed,  sealed  and  delivered,  not  to 
the  party,  but  to  a  third  person,  or  trustee. 
The  parties  were  Croghan,  by  his  agent,  the 
sheriff,  and  Jones,  the  grantee.  Duane  was 
no  party,  for  he  had  no  interest,  neither  in  re 
nor  ad  rem.  The  mere  circumstance  of  Du- 
ane's  being  the  attorney  of  Peters,  does  not 
make  him  a  party,  in  the  legal  sense  of  the 
word  ;  it  gave  him  no  interest  whatever  in  the 
land.  If  the  sale,  then,  was  on  credit  and 
void,  or  if  the  deed  was  delivered  as  an  es- 
crow, the  estate  never  passed  out  of  Croghan, 
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for  a  fee  cannot  be  in  abeyance.  In  this  case, 
it  must  have  remained  in  Croghan,  or  his  heirs, 
until  the  condition  was  performed.  Has  the 
•condition  been  performed  ?  From  1774  to 
1776,  Jones  did  no  act  whatever  to  consummate 
the  sale.  He  was  attainted  in  1779,  at  which 
time  he  had  no  interest  in  the  land.  He  had 
no  estate,  either  in  possession,  reversion  or  re- 
mainder, or  by  way  of  executory  devise  ;  and 
there  are  no  words  in  the  act  by  which  estates, 
•on  condition,  or  mere  possibilities,  would  vest 
in  the  State.  As  this  was  not  an  attainder  for 
treason,  and  our  act  is  different  from  the  act 
of  33d  Henry  VIII.,  it  must  rest  on  the  com- 
mon law  doctrine.  Before  that  act,  heredita- 
ments or  conditions  were  not  vested  in  the 
king.  In  the  Duke  of  Norfolk's  case,  the  dis- 
tinction is  laid  down  as  to  the  personal  con- 
ditions, and  conditions  to  be  performed  by 
another.  It  was  decided  that  personal  condi- 
tions were  not  forfeited  to  the  king,  on  attain- 
der for  treason. 

Again,  a  condition  like  the  one  in  the  present 
case,  must  be  performed  in  the  lifetime  of  the 
party,  and  not  at  any  indefinite  period.  The 
right  to  perform  cannot  descend  from  genera- 
tion to  generation,  ad  infinitum.  By  the  attain- 
der and  banishment  of  Jones,  he  became  dviliter 
mortuus,  and  the  legal  consequences  may  be 
•considered  the  same,  as  in  case  of  his  natural 
death.  (Co.  Litt.,  133  a  ;  Jenk.  Cent.  1,  Case 
4;  Black.  Com.,  132.)  If  so,  then  there  was  an 
end  of  his  power  to  perform  the  condition. 
258*]  But  *it  may  be  asked,  is  Peters  to  be 
without  remedy  ?  The  filing  of  the  writ  of  ven- 
•ditioniexponais  was  a  voluntary  act  in  him,  or  his 
Agent,  and  he  must  abide  by  the  consequences. 
If  the  writ  had  not  been  returned  and  filed,  he 
might  have  brought  a  scire  facias  to  revive  the 
judgment,  and  called  in  the  party  to  show  if 
it  had  been  paid  or  satisfied.  This  is  the 
ordinary  and  common  law  mode  of  proceed- 
ing. Or  if  it  had  appeared  that  there  was  a 
mistake  in  filing  the  writ,  a  court  of  equity 
might,  perhaps,  lend  its  aid  to  correct  the  mis- 
take, and  to  compel  the  payment  of  the  debt. 
But  Peters  has  thought  proper  to  apply  to  the 
Legislature  for  its  extraordinary  interposition 
and  relief.  The  right  of  the  State  to  dispose 
of  the  property  of  an  individual,  for  public 
purposes,  subject  to  a  compensation  to  the 
party,  is  not  questioned.  But  it  would  be 
against  all  law  and  right  for  the  Legislature  to 
take  the  property  of  one  person  to  pay  another  ; 
-and  by  this  extraordinary  mode  of  proceeding, 
deprive  the  party  whose  property  is  taken 
away,  of  the  benefits  of  the  common  law 
process  and  trial  by  jury,  in  the  ordinary 
course  of  justice.  In  this  view,  the  act  must 
be  considered  as  unconstitutional  ;  for  if  they 
had  power,  by  the  recital  of  a  debt  in  an  act, 
to  direct  the  property  of  the  debtor  to  be  sold 
•or  conveyed,  to  satisfy  the  creditor,  there 
would  be  an  end  to  the  right  of  trial  by  jury. 
But,  in  truth,  the  Legislature  neither  intended 
to  do,  nor  have  they  done,  any  such  thing. 
They  acted  under  some  mistake  about  the 
right  of  the  State  in  the  land,  acquired  by  the 
attainder  of  Jones,  and  they  intended  merely  to 
transfer  such  right,  if  any  such  existed  in  the 
State.  They  never  could  intend  to  convey  the 
•estate,  or  rights  of  Croghan.  If  the  State  had 
no  right  to  the  land,  nothing  passed  under  the 
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act ;  the  property  still  remains  in  the  heirs  of 
Croghan,  subject  to  the  equitable  claim,  on 
account  of  the  debt  due  to  Peters. 

KENT,  (Jh.  J.,  delivered  the  opinion  of  the 
court : 

The  title  of  the  lessors  of  the  plaintiffs,  as 
heirs  to  Croghan,  having,  in  the  first  instance, 
been  made  out,  the  merits  of  the  defense  de- 
pend on  the  legal  operation  and  effect  of  the 
*sheriff's  sale,  in  1774.  and  of  the  sale  [*259 
by  the  surveyor-general,  under  the  Act  of  the 
22d  of  March,  1788. 

I  shall  first  consider  the  effect  of  the  sale 
by  the  sheriff.  This  sale  was  made  at  auction, 
in  July.  1774,  and  a  deed  was  executed  on  the 
9th  of  November  following,  in  favor  of  Jones, 
the  purchaser,  and  delivered  to  James  Duane, 
as  an  escrow  ;  and  to  be  delivered  to  Jones  on 
payment  of  the  purchase  money.  This  fact 
appears,  not  only  from  the  testimony  of  a  sub- 
scribing witness  to  the  deed,  but  from  the 
petition  of  William  Peters,  as  recited  in  the 
Act  of  March,  1788 ;  and  it  is  conclusive 
proof  that  the  sale  was  not  intended  to  be  ab- 
solute until  the  purchase  money  was  paid. 
There  is  nothing  in  the  case  to  warrant  the 
idea  that  the  sale  was  upon  credit.  It  was, 
no  doubt,  the  understanding  of  the  parties 
that  the  deed  was  to  be  executed  and  the 
money  paid  within  a  reasonable  time,  or  with 
all  convenient  speed ;  and  that  until  the 
money  was  paid  and  the  deed  delivered,  the 
sale  was  not  to  operate,  and  the  title  was  to  con- 
tinue in  Croghan.  This  is  not  only  the  obvious 
meaning  of  the  transaction,  but  it  is  the  con- 
clusion of  law.  "According  to  the  decision  in 
Simonds  v.  Gathn  (2  Caines,  61),  a  sheriff's  sale 
of  lands  is  within  the  statute  of  frauds,  and 
requires  a  deed  or  note  in  writing  to  pass  the 
estate.  The  deed  in  .question  was  clearly  an 
escrow.  It  was  left  with  Duane  to  deliver 
over  to  Jones,  on  payment  of  the  purchase 
money.  This  was  a  plain  and  specific  con- 
dition, to  be  performed  before  the  deed  could 
operate.  A  deed  is  delivered  as  an  escrow 
when  the  delivery  is  conditional,  that  is,  when 
it  is  delivered  to  a  third  person,  to  keep  until 
something  be  done  by  the  grantee  ;  and  it  is 
of  no  force  until  the  condition  be  fulfilled. 
The  condition  may  consist  in  the  payment  of 
money  as  well  as  in  the  performance  of  any 
other  act.  (Shep.  Touch.,  55;  7  Viner,  tit. 
Faits.  O,  pi.,  4.)  There  is  no  weight  in  the  ob- 
servation made  by  the  counsel,  that  the  deed 
was  not  delivered  to  a  stranger.  Duane  was  at- 
torney to  Peters,  the  plaintiff  in  the  execution, 
but  he  was  still  a  stranger  to  Jones,  the  pur- 
chaser. There  was  no  privity  existing  between 
them.  If  the  deed  did  not  pass  the  estate  for 
want  *of  delivery,  the  return  upon  [*2CO 
the  execution  clearly  did  not.  The  case  of 
Simonds  v.  Catlin  settled  this  point.  The  note, 
or  memorandum  in  writing,  must  specify 
with  sufficient  certainty,  the  lands  sold,  and 
who  was  the  purchaser  ;  for  it  does  not  other- 
wise answer  the  intent  of  the  statute.  The 
return,  in  the  case  before  us,  has  no  manner 
of  certainty.  It  states  only  that  the  sheriff 
had  sold  of  the  lands  of  the  defendant  to  the 
amount  of  the  demand.  My  opinion,  then,  is, 
that  neither  the  sale,  nor  the  deed,  nor  the 
return  on  the  execution,  passed  the  estate. 
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We  are  next  to  see  whether  the  condition  has 
at  any  time  since  been  performed,  so  as  to 
confirm  the  sale  and  give  effect  to  the  deed. 

The  petition  of  William  Peters  to  the  Legis- 
lature, in  1788,  admitted  that  the  purchase 
money  had  not  then  been  paid,  and  that  the 
deed  was  still  remaining  in  the  hands  of  Du- 
ane.  The  title  to  the  premises,  of  course, 
continued  in  Croghan,  for  the  fee  cannot  be 
in  abeyance,  but  must  abide  in  some  person. 
Not  having  passed  to  Jones,  by  the  sale,  for 
want  of  payment,  it  rested  in  Croghan.  This 
leads  me  to  consider,  in  the  second  place,  the 
effect  of  the  Act  of  Attainder,  and  of  the  sale 
by  the  surveyor-general. 

The  Act  of  the  22d  October,  1779,  attainted, 
among  others,  Thomas  Jones,  of  the  offense 
of  adhering  to  the  enemies  of  this  State.  This 
was  a  specific  offense,  and  was  not  declared, 
or  understood,  to  amount  to  treason,  because 
many  of  the  persons  attainted  had  never  owed 
any  allegiance  to  this  State.  The  forfeitures 
arising  from  this  attainder  must  be  sought  for 
in  the  act,  and  nowhere  else.  By  this  act, 
Jones  forfeited  "  all  his  estate,  both  real  and 
personal,  held  or  claimed  by  him,  whether  in 
possession,  reversion  or  remainder,  and  also 
all  estates  and  interests  claimed  by  executory 
devise  or  contingent  remainder."  It  is  then 
to  be  examined,  whether  the  State,  by  this 
Act  of  Attainder,  acquired  any  right  to  per- 
form the  condition. 

The  expression  "real  estate  "  signifies  such 
an  interest  as  the  tenant  hath  in  land.  It  is 
the  condition  or  circumstance  in  which  the 
owner  stands  with  regard  to  his  property.  (1 
Inst.,  345  a;  2  Black.  Com. ,.103.)  It  implies, 
20 1*]  therefore,  a  *right,  interest,  or  owner- 
ship existing  in  the  soil.  Here  the  statute 
defines  the  estate.  It  must  be  an  interest  in 
the  land  existing  in  possession,  reversion,  re- 
mainder, by  executory  devise,  or  contingent 
remainder.  The  condition  in  question  was 
neither  of  these.  No  interest  whatever  in  the 
premises  had  vested.  Jones  had  nothing,  not 
even  a  scintilla  juris,  in  the  land,  which  he 
could  assign  so  as  to  enable  the  assignee  to 
perform  the  condition.  A  mere  possibility  is 
not  the  subject  of  a  grant,  unless  it  be  a  pos- 
sibility coupled  with  an  interest.  (Shep. 
Touch.,  414,  pi.  18,  238;  Viner,  tit.  Possi- 
bility, B,  tit.  Grant,  N.)  In  Marks  v.  Marks 
(10  Mod.,  419  ;  1  Sir.,  129)  it  was  admitted  to 
be  a  maxim  of  law,  that  a  stranger  could  not 
take  advantage  of  a  condition,  for  it  was  not 
assignable.  An  assignee  must  be  privy  in 
estate,  and  have  an  interest  in  the  condition, 
or  he  cannot  perform  it.  (Litt.,  sec.  336  ;  Co. 
Litt.,  207  b.)  Such  general  words  as  those 
used  in  the  Act  of  Attainder,  have  never  been 
construed,  in  any  period  of  the  English  law, 
as  extending  to  a  condition.  At  common  law, 
no  condition,  use,  or  mere  right  of  action, 
was  forfeited  to  the  king,  upon  attainder  of 
treason,  notwithstanding  such  attainder 
reached  the  lands  and  tenements.  (3  Inst., 
19;  1  Hale,  244,  247  ;  2  Hawk.,  637.)  This 
restriction  led  to  the  statute  of  33  Hen.,  VIII. , 
ch.  20,  which  declared  that  uses,  entries  and 
conditions,  as  well  as  possessions,  reversions 
and  remainders,  should  be  forfeited  upon 
every  such  attainder.  And  since  that  statute 
the  only  question  has  been,  whether  the  con- 
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dition  was  personal,  and  inseparable  from  the 
party  attainted,  or  could  be  performed  by  the 
crown.  The  statute  of  26  Hen.,  VIII.,  ch.  13, 
declaring  the  forfeiture  in  treasons,  extended 
it  to  all  estates  of  inheritance,  in  use  or  pos- 
session, in  lands,  tenements  and  heredita- 
ments, by  any  right,  title  or  means,  &c. 
These  words  are  certainly  as  broad  as  those 
used  in  our  Act  of  Attainder ;  yet  they  were 
not  considered  as  including  a  condition,  or  a 
mere  right  of  action.  It  required  the  express 
words  of  the  statute  of  33  Hen.  VIII.  to  em- 
brace those  cases. 

The  decisions  which  have  since  been  made 
in  England  on  the  question  of  the  forfeiture 
of  conditions,  are  instructive  *ex-  [*2t52 
amples  of  the  strictness  with  which  the  court* 
have  construed  this  right  of  forfeiture,  since 
the  statute  of  Hen.,  VIII.,  and  of  the  inde- 
pendent spirit  displayed  in  the  discussions  on 
this  subject,  even  under  the  enormous  pres- 
sure of  the  prerogative  of  the  Tudors  and 
Stuarts.  In  the  Duke  of  Norfolk's  case  (11 
Eliz.)  a  personal  condition  was  held  not  to  be 
forfeited  by  attainder  of  treason  ;  and  in. 
Englefield's  case  (33  Eliz. ;  7  Co.,  11)  it  was  ruled 
that  a  condition,  not  being  personal,  might  be 
performed  by  the  queen,  and  yet  it  was  not 
thought  prudent  to  rely  upon  this  judgment, 
and  the  statute  of  35  Eliz.  confirmed  the  for- 
feiture. The  case  of  Wardner  v.  Hardwin 
(Latch,  107;  Wm.  Jones.  137),  on  the  question 
whether  the  condition  was  forfeited,  is  said  to- 
have  walked  through  all  the  courts  in  West- 
minster Hall,  and  the  Court  of  King's  Bench 
was  at  last  equally  divided.  In  Smith  v. 
Wheeler  (1  Mod.,  38;  1  Hale,  H.  P.  C.,  246> 
it  was  decided  that  the  trust  was  personal, 
and  not  forfeited  by  attainder,  notwithstand- 
ing the  attainted  person  had  ihcjus  di#ponendif 
and  was,  according  to  Sir  Matthew  Hale, 
"  guilty  of  the  execrable  murder  of  the  king."' 

In  every  view,  therefore,  of  this  question, 
whether  we  consider  the  technical  force  and 
meaning  of  the  words  used,  or  the  rule  that 
such  a  possibility  is  not  assignable  ;  whether 
we  consider  the  principle  of  the  common  law, 
that  a  condition  was  not  subject  to  forfeiture 
for  treason,  or  the  series  of  decisions  since  the 
statute  of  Hen.  VIII.,  showing  the  strictness- 
with  which  such  forfeitures  have  been  re- 
garded, I  am  clearly  of  opinion  that  the  at- 
tainder of  Jones  did  not  vest  in  the  State  any 
right  to  pay  the  purchase  money  and  take  the 
land.  The  State  was  a  stranger  to  the  con- 
dition, and  had  no  right  to  perform  it. 

Jones  was  to  be  considered  as  civiliter  mor- 
tuus  by  the  Act  of  Attainder ;  but  whether  his- 
legal  representatives  were  competent  to  per- 
form the  condition,  it  is  unnecessary  to  in- 
quire, because  there  is  no  evidence  before  us 
that  any  such  performance  was  ever  attempted. 
The  heirs  of  Croghan  have,  therefore,  an  ex- 
isting title  to  the  premises,  unless  the  sale  by 
the  surveyor-general  was  an  alienation  of  their 
right.  *This  sale  was  made  under  the  [*263 
Act  of  the  22d  of  March,  1788,  which,  so  far 
as  related  to  this  subject,  was  a  private  act, 
and  liable  to  the  rules  of  construction  appli- 
cable to  such  statutes. 

In  England  a  general  saving  clause  is  now 
always  added,  at  the  close  of  every  pri- 
vate act,  of  the  rights  and  interests  of  all 
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persons,  except  those  whose  consent  is  ob- 
tained ;  and  before  this  practice  of  inserting 
the  saving  clause,  it  was  held  that  a  private 
act  did  not  bind  strangers.  (2  Black.  Com. , 
345;  4  Cruise's  Dig.,  518,  519.)  In  BosweU's 
case  (25  and  26  Efiz.,  cited  in  Harrington's 
case,  8  Co.,  138  a)  it  was  resolved  in  the  Court 
of  Wards,  that  when  an  act  of  Parliament 
maketh  any  conveyance  good  against  the 
king,  or  other  person  certain,  it  should  not 
take  away  the  right  of  any  other,  although 
there  be  not  any  saving  in  the  act.  This  just 
and  liberal  decision,  and  which  is  also  war- 
ranted by  the  opinion  of  Sir  Matthew  Hale 
(1  Vent.,  176),  is  perfectly  applicable  to  the 
present  case.  The  act  directs  only  the  sur- 
veyor-general to  sell  the  lands  so  purchased 
by  Thomas  Jones,  and  to  execute  a  deed  with- 
out a  clause  of  warranty  ;  but  does  not  declare 
the  operation  of  this  deed  as  against  the  rights 
of  Crpghan  and  his  heirs.  In  the  language  of 
Harrington's  case,  this  act  does  not  make  that 
deed  good,  as  against  any  person  certain,  ex- 
cept it  be  the  State,  and,  therefore,  it  shall 
not  take  away  the  right  of  any  private  person. 
It  is  a  mere  quitclaim  of  the  right  and  interest 
which  the  State  might  have  had  in  the  prem- 
ises, without  declaring  the  extent  or  certainty 
of  that  right.  If  the  act  had  declared  the  sale 
to  be  a  bar  to  the  claim  of  Croghan,  a  very 
serious  question  would  have  arisen  on  the 
validity  of  a  statute,  taking  away  private 
property,  without  the  consent  of  the  owner, 
and  without  any  public  object,  or  any  just 
compensation.  But  it  is  evident  that  no  such 
operation  was  contemplated.  The  act  passed, 
probably,  under  a  misapprehension  of  the 
rights  of  the  State,  resulting  from  the  at- 
tainder of  Jones.  The  sale  was  directed  upon 
the  suggestion  of  Peters,  for  the  purpose  of 
passing  the  interest  of  the  State,  whatever  it 
might  be,  valeat  quantum  valere  potest.  The 
2O4*]  title  of  Croghan  *is  not  so  much  as 
once  mentioned  in  the  act,  and  was  undoubt- 
edly intended  to  be  left  to  its  due  weight  and 
effect,  in  the  ordinary  course  of  justice. 

The  court  are,  therefore,  of  opinion  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  tJie  plaintiff. 

Affirmed— 8  Johns.,  520. 

Cited  in— 8  Johns.,  388 ;  5  Cow.,  165 :  5  Johns.  Ch., 
276;  43  N.  Y.,  553;  11  Barb.,  351;  18  Barb.,  270;  19 
Barb.,  245 ;  28  Barb..  367 :  35  Barb.,  360 ;  13  How.  Pr., 
12 ;  22  How.  Pr.,  398 ;  26  How.  Pr.,  341 ;  44  Super., 
219  ;  79  Ills.,  499 ;  101  Mass.,  416 ;  10  Mich.,  493. 


KANE,  Survivor  of  KANE  and  PLATT, 

THE    COLUMBIAN   'INSURANCE    COM- 
PANY. 

THE  SAME  v.  THE  SAME. 

Marine  Insurance  —  Deviation  — Sale  of  Part 
of  Cargo — Attempt  to  Enter  Blockaded  Port — 
Capture  — Condemnation. 

A  vessel  and  cargo  were  insured  "  from  New  York 
to  Antigua,  and  at  and  from  Antigua  to  Curacoa." 
The  vessel  sailed  from  New  York  for  Antigua,  but 
was  driven  by  necessity  into  St.  Croix,  where  part 


NOTE.— Deviation.     See  Robinson  v.  Marine  In- 
surance Co.,  ante,  89,  and  reference  note  thereto. 
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of  her  cargo,  being  perishable  and  damaged,  was 
sold  before  the  necessary  repairs  were  completed. 
The  master  deeming  it  impracticable  to  beat  up  to 
Antigua,  sailed  direct  from  St.  Croix  to  Curacoa, 
and  while  proceeding  to  that  port  was  captured  by  a 
British  cruiser  and  carried  into  Jamaica,  where  she 
was  condemined  for  attempting  to  enter  a  block- 
aded port.  It  was  held  that  her  going  to  Curacoa, 
without  proceeding  first  to  Antigua,  was  no  devi- 
ation ;  and  that  the  sale  of  part  of  the  cargo  at  St. 
Croix,  did  not  avoid  the  policy. 

Citations— 3  East,  572 :  2  Esp.,  610. 

fPHESE  were  actions  on  two  policies  of  in- 
surance, one  on  the  schooner  Mariner,  the 
other  on  her  cargo,  on  a  voyage,  "at  and 
from  New  York  to  Antigua,  and  at  and  from 
thence  to  Curacoa,"  The  causes  were  tried  at 
the  New  York  sittings,  before  Mr.  Justice 
Livingston,  in  December,  1806. 

On  the  trial  the  preliminary  proofs  were  ad- 
mitted. The  cargo  consisted  of  meal,  flour, 
fish,  onions,  &c.,  and  there  was  the  usual 
memorandum  in  the  policy,  as  to  corn,  meal, 
&c.  The  vessel  was  new,  and  sailed  from  New 
York,  with  one  of  the  owners  on  board,  as 
supercargo  and  consignee,  the  1st  December, 
1804,  on  the  voyage  to  Antigua.  The  Mariner 
met  with  very  bad  weather  in  attempting  to 
beat  up  to  that  island,  and  having  sprung  her 
foremast,  was  obliged  to  go  into  St.  Croix,  to 
refit,  where  she  arrived  the  22d  of  December, 
it  being  the  nearest  port  of  safety.  It  waa 
found  necessary  to  procure  a  new  mast. 

While  the  vessel  lay  at  St.  Croix,  the  corn 
was  found  to  be  heated,  and  damaged  by  sea- 
water,  and  the  greater  part  of  the  corn,  meal 
and  flour,  with  part  of  the  onions,  being  more 
than  half  of  the  cargo,  were  sold  there.  The 
sale  produced  no  delay,  and  was  completed 
before  it  was  possible  to  finish  the  repairs. 
The  gross  proceeds  of  sales  amounted  to  above 
$3,000  and  the  whole  disbursements  for  repairs 
and  expenses  to  $408. 

*The  Mariner  sailed  again  on  the  [*26£> 
5th  of  January,  bound  to  Curapoa.  The  rea- 
sons assigned  by  the  captain,  in  his  testimony, 
for  not  going  to  Antigua,  were,  that  the  vessel 
was  a  dull  sailer,  and  he  deemed  it  impracticable 
with  such  a  vessel,  to  beat  up  to  Antigua, 
against  the  winds  and  currents  which  then  pre- 
vailed ;  he,  therefore,  proceeded  to  Curacoa, 
which  is  a  port  to  the  leward  of  Antigua. 
While  the  Mariner  was  proceeding  towards 
Curacoa  she  was  captured  by  a  British  frigate, 
and  carried  into  Jamacia,  and  was  there  con- 
demned with  the  remainder  of  her  cargo  (a 
part  having  been  sold  at  St.  Croix).  The 
ground  of  condemnation,  alleged  by  the  cap- 
tors, was  a  breach  of  the  blockade  of  Cura£oa. 
The  master  did  not  know  of  any  blockade, 
except  from  vague  reports  which  were  not 
credited. 

From  the  admiralty  proceedings,  it  appeared 
that  the  owner  on  board,  in  answer  to  the 
standing  interrogatories,  stated  that  had  the 
vessel  gone  to  Antigua,  he  should  probably 
have  been  informed  officially  of  the  blockade 
of  Cura9oa  ;  that  it  was  originally  intended  to 
go  to  Antigua,  and  to  sell  there  if  the  market 
was  favorable,  if  not,  to  proceed  to  such  other 
ports  as  were  not  blockaded.  It  appeared, 
also,  that  before  the  vessel  sailed,  there  were 
reports  at  New  York  that  Curacoa  was  block- 
aded, and  there  were  other  reports  that  the 
blockade  was  raised. 
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Several  witnesses  were  produced  on  both 
-ides,  as  to  the  practicability  of  beating  up  to 
Antigua,  in  such  a  vessel  as  the  one  insured 
•was  described  to  !><•.  It  appeared  that,  though 
she  could  not  beat  up  to  windward  by  tlie 
shortest  and  ordinary  route,  which  is  a  dis- 
tance of  about  45  leagues,  yet  by  stretching  to 
tin-  northward,  she  might  have  got  into  the 
variable  winds,  and  in  that  way  have  reached 
Antigua.  Though  the  latter  is  not  the  ordi- 
nary track,  yet  it  is  sometimes  pursued. 

1'he  judge  charged  the  jury,  that  the  insured 
were  justified,  from  necessity,  in  going  to  St. 
Croix,  and  in  selling  apart  of  the  cargo,  as 
there  was  no  delay  of  the  voyage  on  that 
account  ;  that,  having  arrived  by  necessity  at 
ii<MJ*]St.  Croix,  they  *might  proceed  directly 
to  Curacoa,  without  attempting  to  go  to  Anti- 
gua. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial  :  1.  Because  the  insured 
had  no  right  to  trade  at  St.  Croix,  or  to  sell  a 
greater  portion  of  her  cargo  than  was  neces- 
sary to  defray  the  expenses  of  repairs.  2. 
Because,  under  existing  circumstances,  it  was 
his  duty  to  have  proceeded  to  Antigua  before 
going  to  CuraQoa. 

Mr.  Pendleton,  for  the  defendant.  1.  It  is  a 
general  principle  that  where  several  ports  of 
discharge  are  named  in  a  policy,  the  vessel 
must  proceed  to  them  in  the  order  in  which 
they  are  named.  (Marshall,  395,  396.)  The 
exceptions  are  founded  on  some  particular 
usage  in  regard  to  the  voyage;  and,  as  in  other 
cases,  a  deviation  will  be  excused  by  necessity. 
If  the  Mariner  was  excused  for  going  to  St. 
C'roix,  she  was  bound  to  pursue  the  voyage  to 
Antigua,  as  soon  as  the  necessity  ceased.  The 
route  or  voyage  described  in  the  policy  con- 
stitutes a  contract,  and,  like  a  warranty,  must 
be  strictly  performed.  If  the  vessel  depart 
from  the  voyage  described,  the  voyage  insured 
is  at  an  end,  and  the  insurer  is  no  longer  liable. 
<2  Emerigon,  5,  18,  56,  59,  60.)  It  matters 
not  what  the  motives  may  have  been  for 
assigning  the  particular  order  of  the  ports.  In 
fact,  there  were  stronger  reasons  for  going  first 
to  Antigua,  both  to  avoid  capture,  and  for  a 
market ;  and  had  the  vessel  proceeded  to  Anti- 
gua, there  is  the  highest  probability  that  the 
Toss  would  never  have  happened.  The  chance 
that  the  voyage  might  terminate  at  Antigua,  in 
consequence  of  the  Blockade  of  Curagoa,  was  of 
considerable  importance  to  the  insurers.  In 
the  case  of  Beatsonv.  IJaworth  (6  Term,  531), 
where  the  voyage  was  described  from  Gothen- 
burgh  to  Leith  and  Cockensie,  and  the  vessel, 
without  going  to  Leith,  put  into  Cockensie, 
and  was  there  stranded  ancf  lost,  it  was  decided 
that  the  going  first  to  Cockensie  was  a  devia- 
tion. The  case  of  Martdtn  v.  Reid  (3  East, 
572)  will  probably  be  cited  on  the  other  side  ; 
but  it  confirms  the  rule  laid  down  in  Reatson 
v.  Hairorth.  Where  several  ports  are  named, 
though  the  insured  may  elect  one  of  them  as  a 
267*]  place  of  discharge,  yet  if  *he  go  to 
more  than  one,  he  must  visit  them  in  the  order 
in  which  they  stand  in  the  policy.  He  cannot 
deviate  but  from  necessity,  and  when  that 
necessity  no  longer  exists,  he  is  bound  to  re- 
turn to  the  course  of  the  original  voyage. 
(Douglas,  284,  Lanabre  v.  Wilson.)  Thisprinci- 


pie  was  laid  down  in  Gould  v.  Shaw  in  the 
Court  of  Errors,  and  is  recognized  in  the  ca-e 
of  Neilnon  v.  Tlie  Columfnan  Insurance  Com- 
pany (Vol.  I.,  301,  8.  C.,  8  Caines,  108). 
The  day  the  vessel  arrived  at  St.  Croix,  the 
master  resolved  to  sell  part  of  the  cargo,  and 
proceed  direct  to  Curacoa.  I  Us  conduct  was 
not  adopted  from  necessity,  but  from  choice. 
tt  may  be  said,  that  by  going  to  Curacoa  tin- 
voyage  was  shortened,  and  the  risk  thereby 
diminished.  But  the  insured  have  no  right  to 
deviate,  in  order  to  shorten  the  voyage.  He 
an  shorten  the  voyage  only  while  pursuing 
the  voyage  insured.  (Emerigon,  59,  60.)  It 
lie  deviates  for  any  purpose,  except  from 
necessity,  the  original  voyage  is  broken  up, 
and  at  an  end.  If  the  vessel  was  so  peculiarly 
constructed  that  she  could  not  beat  up  to 
windward,  that  was  an  internal  defect  for 
which  the  insurers  are  not  responsible.  The 
necessity  which  will  excuse  a  deviation  must 
arise  from  some  external  cause. 

2.  The  election  of  the  master  to  trade  at  St. 
Croix,  put  an  end  to  the  voyage.  There  was 
no  necessity  for  selling  the  cargo  there.  There 
is  no  express  permission  to  trade  at  that  place, 
in  the  policy  ;  and  it  can  only  be  implied  in  a 
case  of  necessity.  To  permit  the.  insured  to 
sell  in  such  a  situation,  unless  from  necessity, 
would  be  opening  a  door  to  fraud  and  con- 
troversy. The  safest  rule  is,  that  nothing  can 
be  done  beyond  what  is  absolutely  necessary. 
(Douglas,  284.)  Though  the  sale  did  not 
occasion  any  delay,  still  the  court  ought  to  ad- 
here to  the  general  principles  by  which  the 
conduct  of  parties  are  to  be  governed. 

Messrs.  Hoffman  and  Harison,  contra.    The 

feneral  principle  is,  that  where  a  vessel  is 
arced  by  necessity  to  deviate,  she  must  return, 
if  practicable,  to  her  original  voyage.  Here 
the  Mariner  could  not  reach  Antigua  in  the 
usual  and  ordinary  route  ;  as  she  was  unable  to 
beat  up  in  the  usual  track,  the  necessity  contin- 
ued, and  she  was  justified  *in  going  [*268 
to  Curacoa.  That  she  was  a  dull  sailer  does 
not  vary  the  case.  It  is  enough  that  she  was 
seaworthy  when  she  left  New  York.  She  was 
not  bound  to  go  northward.  All  that  is  re- 
quired is  that  the  vessel  should  pursue  the 
regular  and  customary  track.  (Marshall,  392). 
One  reason  why  a  vessel  is  not  allowed  to 
deviate  is  that  it  prolongs  or  enhances  the 
risk.  (Marshall,  405.)  In  the  present  instance 
the  voyage  was  shortened  and  the  risk  dimin- 
ished by  going  to  Curacoa.  Where  a  master 
acts  bona  fide  according  to  his  best  judgment, 
for  the  benefit  of  all  parties  concerned,  his 
acts  will  be  protected  by  the  policy.  (Mar- 
shall, 408;  Park,  310;  Cowper,  601.)  Millar 
is  of  opinion  that  where  the  acts  of  the  master 
are  done  with  good  reason,  and  fairly,  and  are 
useful  to  the  concerned,  the  departure  is  to  be 
considered  as  founded  on  the  tacit  consent  of 
the  insurers.  (Millar  on  Insurances,  406.) 
The  insurer,  if  he  was  consulted,  would  cer- 
tainly prefer  that  the  vessel  should  go  to  one 
port  rather  than  to  two,  for  the  risk  is  much 
less.  In  the  case  of  Mar»den  v.  Reid  (3  East, 
572)  the  judges  relied  much  on  the  supposed 
intention  of  the  parties.  And  they  will  always 
be  presumed  to  intend  what  is  most  beneficial 
to  themselves.  A  vessel  may  as  well  shorten 
her  voyage  by  dropping  a  port,  and  going 
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direct  to  the  ultimate  port,  as  by  electing,  be- 
fore the  inception  of  the  voyage,  to  go  to  the 
last  port.  The  insured  is  not  bound  to  go  to 
all  the  ports  named  in  the  policy  ;  but  may 
.shorten  the  voyage  by  going  to  one  of  them 
only.  Yet,  if  he  will  go  to  the  intermediate 
ports,  he  must  proceed  to  them  in  the  order  in 
which  they  are  named.  Curacoa  was  the 
ultimate  port,  and  the  insured  had  a  right  to  go 
there  at  all  events.  Why  may  he  not  shorten 
the  voyage,  by  going  there  from  an  intermedi- 
ate port,  into  which  he  is  forced  by  necessity, 
as  well  as  from  the  original  port  of  departure? 
It  seems  unreasonable  to  oblige  him  to  proceed 
to  Antigua,  when  he  would  be  at  liberty,  after 
touching  there,  to  go  to  Curagoa.  The  true 
and  just  principle  is,  that  it  is  always  in  the 
power  of  the  insured  to  shorten  the  voyage, 
2(59*]  and  *diminish  the  risk  of  the  insurer. 
<1  Bos.  &  Pull.,  200;  Ibid.,  313,  Driscol  v. 
Bovil;  3  East,  372.)  It  would  have  taken 
the  Mariner  fifteen  or  eighteen  days  to  have 
beat  up  to  Antigua,  if  it  were  practicable  at 
all  to  get  there,  while  she  might  proceed  before 
the  wind, in  two  or  three  days  to  Curacoa.  It  is 
strange,  then,  that  the  insurer  should  insist 
upon  the  vessel's  pursuing  the  circuitous 
course,  under  such  circumstances. 

In  the  case  of  Driscol  v.  Passmore  (1  Bos.  & 
Pull. ,  200),  after  the  vessel  was  compelled  to  re- 
turn to  Lisbon,  that  became  a  port  of  necessity, 
from  which  she  sailed  direct  to  Saffi,  and  the 
insurers  were  held  liable.  Though  the  vessel 
might  have  sailed  direct  from  Lisbon  to  Saffi, 
in  the  first  instance,  yet,  after  she  was  forced 
back  to  the  former  place,  she  must  be  con- 
sidered as  sailing  from  a  port  of  necessity  to 
the  ultimate  port,  dropping  the  intermediate 
port  of  Madeira,  precisely  as,  in  the  present 
•case,  the  Mariner  proceeded  from  St.  Croix  to 
Curacoa,  without  going  to  Antigua. 

2.  The  right  to  sell  or  trade  turns  on  the 
point,  whether  it  was  necessary  to  break  bulk. 
The  instant  it  becomes  necessary  to  break  bulk, 
or  unload,  it  becomes  of  no  importance  how 
the  cargo  is  disposed  of,  if  no  delay  be  created 
l>y  the  sale.  It  is  one  thing  to  break  bulk  for 
the  sake  of  trading,  and  another  to  sell  the 
•cargo  after  you  have  been  compelled  by  neces- 
sity to  land  it.  .  If  not  sold,  it  must  be  reladed. 
The  owner  of  the  goods,  after  they  are  landed, 
would  have  a  right  to  insist  on  selling  them, 
and  to  pay  the  freight  to  the  owner  of  the  ves- 
sel. The  risk  of  the  insurer  is  clearly  dimin- 
ished by  the  sale  in  such  a  case.  The  case  of 
Stittv.  Wardell  (Marshall..  187;  2  Esp.,  610), 
which  is  a  Nini  Ptius  case,  was  decided  on  the 
ground  that  there  was  no  necessity  to  break 
bulk.  In  Delaneysv.  Stoddard  (1  Term,  25), 
trading  at  a  port  of  necessity,  where  the  risk 
was  not  enhanced,  or  a  delay  produced,  was 
•considered  as  no  deviation.  In  the  present 
case,  the  cargo  was  of  a  perishable  nature,  and 
in  a  perishing  condition,  so  that  it  became 
27O*J  *necessary  to  land  it,  to  prevent  its 
spoiling.  The  sale  was  justified  from  neces- 
sity ;  and  it  is  not  pretended  that  it  produced 
any  delay.  By  disposing  of  so  much  of  the 
cargo,  the  aliment  of  risk  and  peril  was  di- 
minished. 

Mr.  Pendleton,  in  reply.  There  is  a  difference 
between  shortening  a  voyage  and  going  a 
shorter  or  different  voyage'  The  right  to  drop 
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an  intermediate  port  does  not  exist  when  the 
vessel  has  once  sailed  with  intent  to  go  to  such 
intermediate  port.  In  Martden  v.  Iteid,  Lord 
Ellenborough  admits,  that  if  the  voyage  in- 
sured was  commenced,  it  would  be  a  devia- 
tion, if  the  vessel  afterwards  went  out  of  the 
track  of  that  voyage.  The  cases  on  this  sub- 
ject cannot  be  reconciled,  but  on  the  doctrine 
that  when  a  vessel  has  once  commenced  the 
voyage  insured  she  must  pursue  it  as  described 
in  the  policy.  In  the  case  of  Delfiney  v.  Stod- 
dard there  was  not  a  sale,  but  the  vessel  merely 
took  in  part  of  her  cargo  at  a  port  of  necessity. 
There  should  be  some  general  rule  or  princi- 
ple to  govern  the  decision  in  all  cases,  without 
taking  into  view,  whether  there  was  a  greater 
or  less  risk  in  each  particular  case. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  insurance,  in  this  case,  was  upon  the 
schooner  Mariner,  on  a  voyage  as  subscribed 
in  the  policy,  "at  and  from  New  York  to 
Antigua,  and  from  thence  to  Curacoa."  It 
became  necessary,  in  the  course  of  the  voyage, 
to  put  into  St.  Croix  to  refit.  A  considerable 
part  of  the  cargo  was  there  sold,  and  when  the 
necessary  repairs  were  made,  the  voyage  was 
continued  directly  to  Curacoa,  without  going 
to  Antigua.  The  vessel  was  captured  by  a . 
British  frigate,  carried  into  Jamaica,  and  there 
condemned.  A  recovery  is  resisted  by  the 
underwriters,  on  two  grounds.  1st.  That  the 
schooner  should  have  gone  from  St.  Croix  to 
Antigua,  and  not  directly  to  Curagoa ;  and, 
2d.  That  the  trading  from  St.  Croix  avoided 
the  policy. 

These  objections  appear  to  me  not  tenable. 
With  respect  to  the  first,  the  only  rational  rule 
of  construction,  and  which  I  apprehend  to  be 
well  settled,  in  cases  like  the  *present,  [*27 1 
is,  that  where  there  is  an  intention  of  going  to 
more  than  one  port,  the  order  described  in  the 
policy  must  be  pursued.  But  that  the  assured 
is  not  bound  to  so  to  all  the  ports  mentioned, 
but  may  proceect  directly  to  any  one  of  them. 
This  distinction  is  very  fully  and  clearly  es- 
tablished in  the  case  of  Marsden  v.  Reid.  (3 
East,  572.)  Lord  Ellenborough  there  says  that 
the  obvious  meaning  of  the  parties  in  such 
cases  is,  that  the  voyage  insured  is  to  all  or  any 
of  the  places  named,  with  this  reserve  only, 
that  if  the  vessel  goes  to  more  than  one  place 
she  must  visit  them  in  the  order  described  in 
the  policy  ;  and  no  case  that  has  fallen  under 
my  observation  in  the  least  militates  against, 
this  construction.  The  voyage  being  described 
at  and  from  the  intermediate  port  can  make  no 
difference ;  the  only  reason  for  this-  was  to 
protect  the  vessel  under  the  policy  during  her 
stay  at  Antigua,  if  she  should  go  there.  Nor 
can  it  be  of  any  importance  whether  the  de- 
termination to  go  directly  to  Curacoa,  was 
made  at  the  commencement  of,  or  at  an  inter- 
mediate point  of  the  voyage.  The  schooner 
put  into  St.  Croix  from  necessity,  and  was  of 
course  still  under  the  policy  :  and  if  she  might 
originally  have  sailed  directly  for  Curacoa, 
there  can  be  no  good  reason  assigned  why  she 
might  not  go  there  from  St.  Croix. 

The  second  ground  of  objection  appears  to 
me  equally  destitute  of  solidity.  It  was  ab- 
solutely necessary  that  the  flour  and  Indian 
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meal,  which  were  sold  at  St.  Croix,  should  he- 
landed  before  the  vessel  could  be  repaired, 
and  what  possible  injury  could  the  sale  occa- 
sion to  the  underwriter,  provided  it  occasioned 
no  delay  ?  It  certainly  would  not  render  the 
vessel  less  safe  during  the  remainder  of  the 
voyage.  That  no  delay  was  occasioned  by  the 
safe,  is  satisfactorily  established.  The  princi- 
ple adopted  by  Lord  Kenyon,  at  Nini Print,  in 
the  case  of  Stitt  v.  Warddl (2  Esp.  Rep.,  610), 
cannot  apply.  The  question  there  turned  upon 
the  construction  of  the  words  in  the  policy, 
"touch  and  stay  at  any  port  or  ports,"  &c., 
and  it  was  ruled  that  the  assured  was  not  there- 
by authorized  to  trade  at  any  such  ports  where 
272*1  *the  vessel  might  touch.  The  reason, 
undoubtedly,  must  be,  because  such  trading 
would  probably  occasion  a  delay ;  and  this, 
perhaps,  is  to  be  necessarily  implied  unless  the 
contrary  appears.  In  the  case  before  us,  the 
breaking  bulk  was  not  for  the  purpose  of  trad- 
ing, but  was  rendered  necessary  for  the  pur- 
Sose  of  repairing.  It  appeared  to  be  admitted 
y  the  defendants'  counsel,  that  the  part  of 
the  cargo  which  was  landed  might  be  sold 
without  prejudice.  I  cannot,  however,  see 
any  reason  for  a  distinction.  The  greater  part 
of  the  corn  which  was  sold  directly  from  the 
schooner,  had  received  considerable  sea-dam- 
age, which  rendered  it  absolutely  necessary  to 
'unlade  it,  to  prevent  its  spoiling.  The  repairs 
might  have  been  made  without  unlading  the 
corn  ;  but  it  cannot  be  pretended  that  it  was 
the  duty  of  the  master  to  keep  it  on  board  to 
spoil.  Suppose  the  master,  instead  of  selling 
it,  had  thought  proper  to  throw  it  overboard  ; 
it  surely  will  not  be  said  that  the  policy  would 
have  been  thereby  discharged.  We  are,  there- 
fore, of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


Cited  in-6  Paige, 
306 ;  9  Bos.,  111. 


);  7  How.  Pr.,  127;  1   Edw., 


SEERS  P.  FOWLER. 

Covenants  —  To  Build  a  House  —  To  Pay  —  Inde- 
pendent. 

S.  covenanted  to  build  a  house  for  F.,  and  to  finish 
it  on  or  before  the  1st  November,  1805,  in  consider- 
ation of  a  certain  sum  of  money,  part  of  which  F. 
covenanted  to  pay  on  the  1st  May,  1805,  and  the 
residue  when  the  house  was  finished.  It  was  held 
that  the  completion  of  the  house  was  not  a  condi- 
tion precedent,  but  that  the  covenants  were  inde- 
pendent, and  that  S.  might  maintain  an  action  for 
the  consideration  oioney,  without  averring1  per- 
formance, and  though  the  building  was  not  fin- 
ished at  the  time. 

Citations-12  Mod.,  461  ;  2  H.  Bl.,  389  ;  2  Cai.,  127  ; 
6  T.  R.,  57. 


was  an  action  of  covenant.  The  plaint- 
-L  iff,  in  consideration  of  $1,555,  covenanted 
to  build  a  house  for  the  defendant  in  the  man- 
ner described  in  the  articles  of  agreement, 
dated  the  5th  February,  1805.  The  house  was 
to  be  completed  by  the  first  day  of  November, 
1805.  The  defendant,  on  his  part,  covenanted 

NOTE.—  Covenants—  When  independent—  When  de- 
pendent^ 

See  Barruso  v.  Madan,  ante,  145,  and  note. 
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to  pay  the  plaintiff  $750,  on  or  before  the  first 
day  of  May,  then  next,  and  the  residue  of  the 
said  sum  of  $1,555  as  soon  as  the  house  should 
be  completed.  The  declaration  contained  two 
counts.  The  first  count  set  forth  the  articles 
of  agreement,  and  averred  a  performance  of 
them  *on  the  part  of  the  plaintiff.  The  [*27» 
second  count,  after  stating  the  agreement, 
averred  a  performance  as  to  part  of  the  build- 
ing before  the  first  of  November,  1805,  and  a 
completion  of  the  whole  on  the  first  day  of 
December,  1805,  and  alleged  that  the  whole 
would  have  been  completed  in  the  manner 
agreed,  and  at  the  time  stipulated,  but  that 
divers  alterations  in  the  plan  and  execution  of 
the  work  were  made,  by  the  request  and  at  the 
direction  of  the  defendant,  in  consequence  of 
which,  and  without  any  neglect  or  default  of 
the  plaintiff,  he  was  hindered  and  prevented 
from  finishing  the  said  building,  according  to 
the  agreement  at  the  time  fixed,  &c. 

To  the  first  count  the  defendant  pleaded  non 
estfaclum.  To  the  second  count  there  was  a 
demurrer,  and  joinder  in  demurrer. 

Mr.  Sedgwick  argued  in  support  of  the  de- 
murrer. He  cited  3  Term,  590 ;  1  Saunders, 
820,  Pordage  v.  Cole,  and  the  note  of  Sergeant 
Williams,  n.  4,  in  which  the  cases  relative  to 
dependent  and  independant  covenants  are  col- 
lected. 

Mexsi'8.  Sleght  and  Radcliff,  contra,  cited  2  H. 
Bl.,  389,  Terry  v.  Duntze;  1  H.  Bl.,  275,  n. 

THOMPSON,  J. ,  delivered  the  opinion  of  the 
court : 

The  covenants  contained  in  the  articles  upon 
which  this  suit  is  founded  must  be  considered 
mutual  and  independent.  The  instrument  is. 
dated  in  February,  1805,  by  which  the  defend- 
ant covenants  to  pay  the  plaintiff  $750,  part  of 
the  consideration  money  for  the  work,  on  the 
first  day  of  May  then  next.  This  was  a  time 
prior  to  that  fixed  for  the  completion  of  any 
part  of  the  work.  The  plaintiff's  right  of 
action  for  the  $750  accrued  on  the  first  of  May  ; 
but  at  this  time  he  could  not  aver  a  perform- 
ance on  his  part,  nor  was  he  under  any  obli- 
gation to  have  been  in  a  situation  to  make  the 
averment.  Where  parties,  therefore,  by  their 
contract,  place  themselves  in  this  situation, 
their  covenants  must  necessarily  be  considered 
mutual  and  independent,  so  as  not  to  render 
*it  necessary  to  aver  performance.  This  [*274r 
rule  of  construction  was  adopted  by  Lord  Holt, 
in  the  case  of  Thorpe  v.  Thorpe  (12  Mod., 
461).  He  observes,  that  if  a  day  be  appointed 
for  the  payment  of  the  money,  and  that  day  is 
to  happen  before  the  thing  to  be  done  by  the 
other  party  can  be  performed,  an  action  may 
be  brought  for  the  money  before  the  thing  be 
done,  for  it  appears  the  party  relied  on  his 
remedy,  and  intended  not  to  make  the  per- 
formance a  condition  precedent.  And  in  the 
case  of  Terry  v.  Duntze  (2  H.  Black.,  389)  the 
court  say  it  is  a  rule  long  since  established,  in 
the  construction  of  covenants,  that  if  any 
money  is  to  be  paid,  before  the  thing  is  to  be 
done,  the  covenants  are  mutual  and  inde- 
pendent. 

If,  in  the  case  before  us,  the  covenants  are 
to  be  considered  as  mutual  and  independent, 
no  averment  of  performance  was  necessary, 
and  of  course  the  demurrer  is  not  well  taken. 
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We  are,  accordingly,  of  opinion,  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.* 

Overruled— 10  Johns.,  204 ;  5  Wend..  498 ;  5  N.  Y., 
253 ;  19  Barb.,  423 ;  89  Ills.,  420. 

Commented  on— 6  Barb.,  339. 

Cited  In— 2  Johns.,  389 ;  5  Johns.,  80 ;  13  How.  (U. 
S.),  338. 


OGDEN,  WILKINS  AND  KNOX,  Assignees 
of  OLCOTT,  a  Bankrupt, 

v. 
COWLEY,  Survivor  of  COWLEY. 

Action  by  Assignees  of  Bankrupt — Set-Off — 
Check  given  by  Bankrupt. 

In  an  action  brought  by  the  assignees  of  a  bank- 
rupt, on  a  note  due  to  the  bankrupt's  estate,  the  de- 
fendant cannot  set  off  a  check  issued  by  a  bank- 
rupt, payable  to  bearer,  bearing-  date  before  the 
bankruptcy,  unless  he  proves  further,  that  the 
check  came  to  his  hands  prior  to  the  bankruptcy. 

THIS  was  an  action  of  assumpttit,  brought  by 
the  plaintiffs,  assignees  of  Olcott,  a  bank- 
rupt, under  the  late  bankrupt  law  of  the 
United  States,  against  the  defendant  as  in- 
dorser,  with  his  deceased  partner,  of  a  promis 
sory  note,  made  by  one  Brower,  for  $1,987.25, 
dated  the  llth  July,  1799,  payable  three 
months  after  date.  The  defendant  pleaded 
non  assumpsit  and  payment ;  and  gave  notice 
of  a  set-off,  for  money  lent  and  advanced  to 
Olcott,  and  money  had  and  received  by  him 
before  he  became  a  bankrupt ;  and  a  check 
dated  the  13th  day  of  October,  1800,  drawn  by 
Olcott,  on  the  cashier  of  the  Bank  of  New 
York,  for  $2,000,  payable  at  sight  to  bearer ; 
275*]  and  another  check,  dated  *the  22d  Sep- 
tember, 1800,  drawn  by  Olcott,  on  the  Bank 
of  New  York,  for  $2,000.  payable  to  bearer  on 
the  22d  October,  then  next,  held  by  Brower, 
and  for  which  sum  he  was  indebted  to  Brower 
before  he  became  a  bankrupt. 

The  cause  was  tried  before  Mr.  Justice  Liv- 
ingston, at  the  New  York  sittings,  the  27th 
December,  1806. 

At  the  trial  the  plaintiff  proved  the  making 
of  the  note,  and  the  indorsement,  and  that 
payment  was  demanded  on  the  14th  October. 
1799,  by  a  notary,  who  went  to  the  house  of 
Brower  for  that  purpose,  but  found  it  shut  up 
and  no  person  there,  and  was  informed,  on  in- 
quiry, that  Brower  was  not  in  town.  On  the 
15th  October,  the  notary  called  at  the  house  of 
the  defendant  and  his  deceased  partner,  for 
the  purpose  of  giving  them  notice  of  the  non- 
payment of  the  notes,  &c.,  but  found  their 
house  locked  up,  and  on  inquiring  at  the  next 
door  was  told  that  they  were  gone  out  of  town. 
On  the  same  day  the  notary  put  a  letter  into 
the  postoffice,  in  the  city  of  New  York,  ad- 
dressed to  the  defendant  and  his  partner,  in- 
forming them  of  the  nonpayment  of  the  note, 
and  that  the  holder  looked  to  them  for  pay- 
ment. It  appeared  that  the  yellow  fever  pre- 
vailed in  the  city  of  New  York  at  that  time. 

Olcott  became  a  bankrupt  on  the  8th  Octo- 
ber, 1800,  and  the  plaintiffs  were  duly  ap- 
pointed his  assignees.  The  defendant  then 
proved  both  checks  to  have  been  issued  by 

1. — See  Green  v.  Reynolds,  ante,  207. 
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Olcott,  and  offered  to  prove  that  the  check 
dated  the  13th  October,  was,  in  fact,  given 
antecedent  to  the  act  of  bankruptcy  by  Olcott, 
and  was  dated  forward  ;  that  checks  are  fre- 
quently so  dated  when  the  drawer  has  not 
funds -in  the  bank  at  the  time.  The  counsel 
for  the  plaintiffs  objected  to  this  evidence  as 
insufficient,  unless  it  was  shown  further  that 
the  checks  were  held  by  the  defendant  ayd 
Brower,  at  or  before  the  8th  October,  1800 ; 
but  the  defendant  offered  no  evidence  of  that 
fact.  Brower,  the  drawer  of  the  note,  became 
a  bankrupt  in  1801,  and  the  check  dated  the 
22d  September,  1800,  was  found  by  his  as- 
signees among  his  papers. 

On  this  evidence  the  judge  was  of  opinion 
that  the  defendant  had  not  supported  his  plea, 
and  that  the  plaintiffs  *were  entitled  [*276 
to  recover,  and  so  directed  the  jury,  who 
found  a  verdict  for  the  plaintiffs,  for  the 
amount  of  the  note. 

A  motion  was  made  to  set  aside  the  verdict. 
1.  Because  the  proof  of  the  demand  of  pay- 
ment and  notice  was  insufficient  to  charge  the 
indorsers.  2.  Because,  if  the  defendants  were 
liable  on  the  note,  they  were  entitled  to  set  off 
the  checks.  3.  That  the  judge  ought  to  have 
admitted  the  evidence  to  show  that  one  of  the 
checks,  dated  after  the  bankruptcy  of  Olcott, 
was  in  fact  issued  before. 

Mr.  Radcliff.  1.  It  was  the  duty  of  Olcott, 
or  his  agent,  when  he  found  that  the  defend- 
ant was  not  at  his  house,  to  have  made  inquiry 
after  him,  so  as  to  ascertain  the  place  of  his 
actual  residence.  The  defendant  may  have 
had  a  house  in  the  country,  where  a  notice 
might  have  been  left.  In  the  case  of  Stewart 
v.  Eden  (2  Caines,  121)  the  notice  was  rolled 
up  and  put  in  the  key-hole  of  the  door  of  the 
indorser's  dwelling-house.  At  least  the  plaint- 
iff ought  to  have  shown  that  the  letter  put  in 
the  postoffice,  came  to  the  hands  of  the  defend- 
ant. 

2.  The  court   have  considered  checks  as 
prima facie  evidence  of  value  received,  at  the 
time  they  bear  date,  or  are  issued  ;  and,  unless 
the  contrary  be  proved,  they  must  be  pre- 
sumed to  be  issued  bona  fide,  for  the  amount, 
and  to  be  delivered  at  the  time  they  bear  date. ! 
If  so,  the  check,  dated  the  22d   September, 
must  be  considered  as  in  the  possession  of 
Brower  prior  to  the  bankruptcy  of  Olcott ;  and 
it  was  incumbent  on  the  plaintiff  to  prove  the 
contrary.     It  would  be  a  great  hardship  to 
oblige  the  bona  fide  holder  of  a  check,  which 
passes  as  cash,  to  prove  the  time  it  came  into 
his  possession. 

3.  Evidence  that  the  other  check,   though 
dated  the  13th  October,  was  in  fact  issued 
prior  to  the  bankruptcy  of  Olcott,  ought  to 
have  been  received,  and,  when  taken  in  con- 
nection with    the    other  circumstances,   was 
sufficient  evidence  to  be  left  to  the  jury ;  but 
the  judge  rejected  this  evidence,  and  charged 
the  jury  decidedly  in  favor  of  the  plaintiffs! 

*Mr.  Johnson,  contra.  1.  Whether  [*277 
due  notice  has  been  given  of  a  note  or  bill, 
must  depend  on  the  circumstances  of  the  case. 
It  is  a  question  of  due  diligence,  and  the  court 
will  be  satisfied,  if  the  holder  has  taken  rea- 
sonable care  to  send  the  notice.  This  case  is 

1.— He  cited  Cniger  v.  Armstrong  and  Barnewall, 
3  Johns.  Cas.,  5. 

381 


277 


SUPREME  COUKT,  STATE  OF  NEW  YORK. 


1807 


clearly  within  the  principle  of  the  decision  in 
Stewart  v.  Eden.  The  putting  the  notice  into 
the  postofflce,  addressed  to  the  indorsers,  and 
which  there  was  a  moral  certainty  they  would 
receive,  shows  a  greater  diligence  than  to  put 
a  paper  into  the  key-hole  of  the  door  of  An  un- 
occupied house.  Where  a  party  is  out  of  town, 
the  postoffice  is  the  ordinary  and  tit  mode  of 
conveyance. 

Tt.  In  the  case  of  Dickaon  et  al.  v.  Evans  (6 
Term,  56).  which  is  perfectly  analogous  to  the 
present  case,  the  question  now  before  the 
court,  as  to  the  set-off,  was  expressly  decided. 
Lord  Kenyon  observed  that  the  cases  of  set-off 
were  to  be  considered  in  the  nature  of  cross 
actions :  that  if  the  defendant  had  brought  his 
action  on  the  indorsed  note  or  check,  it  would 
have  been  necessary  for  him  to  prove  the  time 
the  note  was  indorsed  or  came  to  his  hands. 
(iMcas  v.  Marsh,  Barnes,  453.)  The  Court  of 
King's  Bench  were  all  of  opinion,  as  well  from 
the  reason  of  the  thing,  as  from  the  language 
of  the  bankrupt  act,  and  the  authority  of  ad- 
judged cases,  that  a  set-off  of  a  check  or  note 
could  not  be  allowed,  unless  the  party  who 
wished  to  avail  himself  of  such  a  fact,  in  his 
defense,. proved  that  it  came  into  his  posses- 
sion previous  to  the  bankruptcy.  The  proof 
as  to  the  time  must,  therefore,  rest  on  the  de- 
fendant, and  not  on  the  assignees  of  the  bank- 
rupt. 

But  the  check  held  by  the  defendant  was,  in 
fact,  dated  subsequent  to  the  bankruptcy  of 
Olcott,  and  the  legal  presumption  is  that  it 
was  issued  on  the  day  it  bears  date.  The 
other  check  held  bv  Brower  cannot  be  set  off 
by  the  defendant,  in  an  action  brought  against 
him  by  the  indorsee  of  Brower's  note :  yet,  if 
it  could  be  set  off,  there  is  no  proof  that  it 
came  into  the  possession  of  Brower,  prior  to 
the  bankruptcy. 

278*]  *KENT,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

1.  On  the  first  point  we  are  of  opinion  that 
the  demand  and  notice  were  sufficient.     This 
case  comes  within  the  reason  of  the  decision 
in  Stewart  v.  Eden.    (2  Caines,  127.)   All  proper 
steps  were  taken  to  make  a  demand  on  the 
maker  of  the  note,  and  to  communicate  the 
requisite  notice  to  the  indorser. 

2.  The  second  point  is  within  the  case  of 
Dick«on  v.  Etans.    (6  Term,  57.)    The  decision 
of  the  King's  Bench  in  that  case  is  founded  in 
good  sense  and  sound  policy,  and  I  am  dis- 
posed to  adopt  it.     It  would,  "as  Lord  Keuyon 
observes,  be  unjust  if  one  person,  who  hap- 
pened to  be  indebted  to  another  at  the  time  of 
his  bankruptcy,  was  permitted,   by  any  in- 
trigue between  himself  and  a  third  person,  so 
to  change  his  own  situation  as  to  diminish  or 
totally  destroy  the  debt  due  to  the  bankrupt, 
by  an  act  ex  post  facto.     Such  an  act  would  be 
a"  fraud  on  the  equality  of  the  Bankrupt  Act. 
The  only  question  is,  on  whom  does  the  onus 
probandi  lie,  of  proving  when  the  defendant 
came  to  the  possession  of  the  checks?    It  was 
held  truly  to  lie  on  the  party  who  wishes  to 
make  out  his  demand  or  defense  by  a  particu- 
lar fact,  and  of  which  he  is  supposed  to  be 
connusant.     This  rule  applies  with   peculiar 
force  to  the  present  case,  because  one  of  the 
checks  bore  date  subsequent  to  the  bankruptcy 
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of  Olcott,  and  both  were  payable  to  bearer. 
We  are,  accordingly,  of  opinion  that  the  de- 
fendant did  not  entitle  himself  to  set  off  the 
checks,  and  that  the  motion  for  a  new  trial 
must  be  denied. 

Rule  refuted. 

Cited  ln-20  Johns.,  139;  3  Cow.,  262;  6  N.  Y.,  308; 
8  Barb.,  521 ;  6  Duer,  591 ;  2  Peters,  108 ;  48  Wis.,  578. 


*VAN  BRAMER  ET  AL.,  Administra-  [*27» 
tors  of  VAN  BRAMER, 

v. 

COOPER,  who  islmpleaded  with  VAN 
BRAMER. 

Two  Defendant* — Arrest  of  One — Other  Defend- 
ant an  Infant — Personal  Privilege. 

In  an  action  against  two  defendants,  where  one  is 
taken  and  brought  into  court  and  the  other  re- 
turned not  taken,  the  defendant  in  court  cannot, 
under  the  general  issue,  give  in  evidence  the  in- 
fancy of  his  co-defendant. 

The  plea  of  infancy  is  a  personal  privilege,  of 
which  the  party  alone  can  avail  himself. 

THIS  was  an  action  of  assumpsit,  against  the 
defendant  Cooper,  and  one  Thomas  Van 
Bramer,  for  one  thousand  dollars  lent  by  the 
intestate,  and  for  which  Cooper  and  the  "other 
defendant  gave  an  accountable  receipt  for  the 
repayment  of  the  money  in  one  year.  The 
receipt  mentioned  that  the  one  thousand  dol- 
lars, with  another  sum  of  one  thousand  dol- 
lars furnished  by  Cooper,  was  to  be  vested  in 
stock  in  trade  under  the  management  of  the 
defendants,  as  grocers,  under  the  firm  of 
Cooper  &  Van  Bramer.  Cooper  alone  was 
arrested  on  the  capias  issued  against  the  de- 
fendants, the  sheriff  having  returned,  as  to 
Van  Bramer,  "not  found."  Cooper  pleaded 
non  assumpsit,  and  gave  notice  of  special  mat- 
ter to  be  offered  in  evidence.  The  cause  was 
tried  at  the  Dutchess  Circuit,  the  10th  June, 
1806,  before  Mr.  Justice  Tompkins.  At  the 
trial  the  plaintiffs  proved  the  receipt  given  by 
the  defendant,  and  the  defendant  offered  to 
prove,  1.  That  Peter  Van  Bramer,  the  intes- 
tate, and  Cooper,  were  partners  in  trade,  and 
that  the  money  was  applied  to  the  use  of  the 
copartnership.  2.  That  the  partnership  had 
been  since  dissolved  ;  and,  3.  That  Thomas 
Van  Bramer,  the  defendant  not  taken,  when 
he  signed  the  receipt  above  mentioned,  was  an 
infant. 

This  evidence  was  overruled  by  the  judge, 
and  the  jury  found  a  verdict  for  the  plaintiffs. 

The  case  was  submitted  to  the  court  without 
argument. 

TOMPKINS,  J.,  delivered  the  opinioii  of  the 
court : 

The  infancy  of  the  defendant  Thomas  Van 
Bramer  was  a  personal  privilege,  of  which  he 
alone  could  avail  himself.  The  fact  of  infancy 
not  being  pleaded,  or  taken  advantage  of  by 
him,  the  co-debtor  cannot  shield  himself,  on 
that  ground,  from  the  performance  of  his  con- 
tract. 

*The  proof  of  a  partnership  between  [*28O 
the  intestate  and  Samuel  Cooper  was  wholly 
irrelevant,  because  the  existence  of  such  a 
partnership  would  not  have  precluded  a  re- 
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covery  upon  the  contract  produced,  and  proved 
at  the  trial  :  inasmuch  as  such  contract  was  a 
special,  separate,  and  independent  one,  the 
performance  of  which  may  be  enforced,  not- 
withstanding the  partnership.  The  rejection 
of  this  proof  was  proper  on  another  ground, 
namely,  that  the  only  effect  of  it  would  have 
been  to  vary  and  control  the  operation  of  a 
written  contract,  in  no  respect  ambigous. 
These  observations  apply  as  well  to  the  offer 
to  prove  the  existence  of  a  partnership  be- 
tween the  intestate  and  Cooper,  as  to  the  evi- 
dence tendered  of  the  dissolution  of  such  part- 
nership. The  plaintiffs  are,  therefore,  entitled 
to  retain  the  verdict. 

Judgment  for  the  plaintiffs. 

"  Cited  in— 5  Johns.,  162 ;  7  Cow.,  181 ;  1  Clarke,  138 ; 
8  Hun.,  363;  8  Barb.,  657  ;  13  Barb.,  537;  1  Bos.,  332. 


WILSON  AND  GIBBS  «.  CONINE. 

1.  Evidence — Exemplification  of  Decretal  Order 
— Court  of  Chancery — Execution  from  Chan- 
cery— Original  Decrees  Necessary.  2.  Trover — 
Interest  on  Damages.  3.  Partnership  Prop- 
erty— Preference  of  Joint  Creditors. 

The  exemplification  of  a  decretal  order  of  a  court 
of  chancery,  directing  execution  to  issue  after  the 
affirmance,  in  the  Court  of  Errors,  of  a  prior  decree, 
is  not  admissible  evidence  on  a  trial  in  a  court  of 
law,  but  the  original  decree  must  be  produced.  An 
execution  from  chancery  will  not  be  received  in 
evidence,  without  producing  the  original  decree  on 
which  it  was  founded. 

In  an  action  of  trover,  interest  on  the  value  of  the 
chattels  from  the  time  of  the  conversion,  may  be 
allowed  by  way  of  damages. 

On  an  application  to  the  equity  of  this  court,  they 
will  take  notice  of  the  rule  in  chancery,  that  part- 
nership property,  taken  in  execution  for  a  separate 
debt  of  one  of  the  partners,  cannot  be  held  against 
the  joint  creditors ;  nor  can  the  share  of  such  part- 
ner be  applied  to  the  separate  debt  until  after  the 
partnership  accounts  have  been  taken  and  settled. 

Citations— 8  Co.,  97 ;  1  BL,  69 ;  1  Salk.,  408 ;  1  Johns., 
65;  4  Ves.,  Jun.,  396. 

THIS  was  an  action  of  trover  for  a  quantity 
of  rum.  Plea,  not  guilty.  The  cause  was 
tried  at  the  Greene  Circuit,  on  the  4th  Decem- 
ber, 1806,  before  Mr.  Justice  Spencer. 

At  the  trial  the  plaintiffs  proved  that  they 
were  in  possession  of  the  rum,  and  that  the 
defendant  had  taken  it  away,  though  forbidden 
to  do  so  by  the  plaintiffs. 

The  defendant's  counsel  then  slated  that  he 
should  prove  that  the  defendant  purchased 
the  rum  at  a  sale  made  by  the  sheriff,  by  vir- 
tue of  an  execution  issued  out  of  the  Court  of 
Chancery,  on  a  decree  in  the  said  court  against 
Gibbs,  who,  at  the  time  of  the  sale,  was  a 
partner  in  trade  with  Wilson.  The  defendant 
281*]  then  offered  in*evidence  an  exemplifi- 
cation, under  the  seal  of  the  Court  of  Chanc- 
ery, of  a  record  of  a  decretal  order  in  the 
ca'use  in  which  the  execution  issued.  This 
was  rejected  by  the  judge,  who  was  of  opin- 
ion that  the  original  decree  must  be  produced. 
The  execution  was  then  offered,  but  was  re- 


NOTE.— Partnership — Property  of—Property  of 
partner— Individual  and  partnership  debts — Appli- 
cation of  property  to  payment  of. 

See  Phillips  v.  Cook,  24  Wend.,  389;  United  States 
v.  Hack,  8  Pet.,  271,  Law  Ed.  Note. 
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jected  by  the  judge,  unless  the  original  decree,, 
on  which  it  was  founded,  was  also  produced. 
The  judge  charged  the  jury  to  find  for  the 
plaintiffs  the  value  of  the  rum,  with  interest. 
The  jury,  accordingly,  found  a  verdict  for  the 
plaintiffs. 

The  case  was  submitted  to  the  court  without 
argument. 

The  following  points  were  stated  for  the 
consideration  of  the  court. 

1.  Whether  the  exemplification  offered  by 
the  defendant  ought  not  to  have  been  received 
in  evidence. 

2.  Whether  the  execution  ought  not  to  have 
been  admitted. 

3.  That  the  jury  ought  not  to  have  been  di- 
rected to  allow  interest. 

4.  That  it  was  owing  to  the  slip  and  inad- 
vertence of  the  party  that  the  plaintiff  obtained 
a  verdict.     (5  Burrow,  2633,  Martyn  v.  Podd- 
ger.) 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court  : 

1.  The  paper  offered  in  evidence  by  the  de- 
fendant, and  rejected  by  the  judge,  was  an 
exemplification  under  the  seal  of  the  Court  of 
Chancery,  of  a  decretal  order  awarding  execu- 
tion on  a  prior  decree.     This  decretal  order 
recited  the  substance  of  a  decree  of  the  Court 
for  the  Trial  of  Impeachments  and  the  Cor- 
rection of  Errors,  which  affirmed  the  prior 
decree  of  the  Court  of  Chancery,  and  ordered 
it  to  be  carried  into  execution.     I  think  the 
paper  offered  was  insufficient,  and  that  it  was 
requisite  to  have  produced  the  original  decree, 
which  was  the  basis  of  the  execution.      It 
would  be  too  great  a  relaxation  of  the  rules  of 
evidence  to  allow  the  recital  of  a  decree  to  be 
a  substitute  for  the  decree  itself. 

2.  The  execution  was  also  properly  rejected, 
as  being  no  justification  to  the  vendee  in  a. 
sale  under  it,  without  *producing  the  f*282 
judgment  or  decree  warranting  it.   (8  Co.,  97  ; 
1  Black.  Rep.,  69,  Britton  v.  Cole  ;  Salk.,  408.) 

3.  The  jurv  were  competent  to  allow  inter- 
est on  the  value  of  the  chattel  from  the  time 
of  the  conversion  by  way  of  damages.     (1 
Johnson,  65.)    There  is  nothing  in  the  case 
from  which  we  can  infer  that  the  interest  was 
an  unreasonable  measure  of  damages. 

4.  As  to  the  last  point,  it  is  probable  that 
the  'omission  to  produce  the  original  decree 
arose  from  the  slip  and  inadvertence  of  the 
defendant's    counsel  ;    but    the    question    is, 
whether  the  merits  of  the  case  are  so  strongly 
with  the  defendant  as  to  require  our  interpo- 
sition.    On  the  defendant's  own  showing,  he 
was  entitled  only  to  an  undivided  third  part 
of  the  rum  ;  and  it  was  proved  that  he  took 
it  out  of  the  plaintiff's  possession,  contrary  to 
their  will,  and  when  they  had  the  greatest 
portion  of  interest  in  it,  and  an  equal  right  to 
the  possession.     As  this  last  point  is  an  appeal 
to  our  equity,  we  cannot  but  take  notice  of  the 
rule  in  chancery  from  whence  the  execution 
in  the  present  case  proceeded,  that  partnership 
property  taken   in  execution  for  a  separate 
debt,  cannot  be  held  against  joint  creditors, 
and  that  the  share  of  such  partner  for  his 
separate  debt  is  to  be  applied  only  after  the 
partnership  accounts  are  taken  and  settled.  (4 
Vesey,  Jun.,  396. 
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We  are,  therefore,  of  opinion  that  the  ver- 
dict ought  not  to  be  set  aside. 

Judgment  for  the  plaintiffs. 

Cited  In— 9  Johns.,  TO,  486;  5  Wend.,  48;  24  Wend., 
;>".>:,;  31  lUri...  179;  40  Barb.,  464;  4  Abb.  App.  !>><., 
164,  n. ;  3  Sand.,  636 ;  39  Mo.,  31. 
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THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  WESTERN  IN- 
LAND LOCK  NAVIGATION. 

Incorporated  Company — Proceedings  According 
to  Act  of  Legislature — Liability — Verdict  of 
Jury — Presumption. 

In  an  action  brought  against  the  president,  di- 
rectors and  company  of  the  Western  Inland  Lock 
Navigation,  by  the  owner  of  land  through  which  a 
canal  was  cut,  the  declaration,  which  contained  but 
one  count,  alleged  that  the  plaintiff's  land  contigu- 
ous to  the  canal  had  been  overflowed  and  damaged 
by  reason  of  the  water  leaking  through  the  sides  or 
banks  of  the  canal,  in  consequence  of  the  neglect 
of  the  defendants,  and  in  consequence  of  the  stop- 
ping up,  by  the  canal,  of  the  natural  drains  and  wa- 
ter-courses for  carrying  off  the  water.  After  a 
verdict  for  the  plaintiff,  it  was  held  that  the  defend- 
ants having  proceeded  according  to  the  directions 
of  the  act  of  the  Legislature,  in  opening  the  canals, 
were  not  liable  for  any  damages  occasioned  by  cut- 
ting the  canal  through  the  plaintiff's  land,  but  only 
for  such  damage  as  resulted  from  their  neglect  in 
keeping  the  canals  and  embankments  in  repair;  after 
verdict,  the  court  will  intend  that  the  jury  gave 
damages  only  for  the  actionable  part  of  the  decla- 
ration. 

Citations— Esp.  Dig.,  598 ;  1  Strange.  334 ;  2  Lev.,  72 ; 
10  Co.,  130 :  Willes,  443 ;  4  T.  R.,  794 ;  5  Bac.  Abr.,  349 ; 
2  Saund.,  169 ;  2  Cai.,  213. 

THIS  was  an  action  of  trespass  on  the  case. 
The  declaration  stated  that  the  plaintiff 
was,  in  1797,  and  now  is,  possessed  of  a  piece 
of  intervale  land,  in  the  town  of  German  Flatts. 
That  by  an  act  of  the  Legislature  of  this  State, 
entitled,  "An  Act  for  establishing  and  open- 
ing Lock  Navigations  within  this  State," 
passed  the  30th  March,  1792,  and  by  virtue  of 
subsequent  acts  amending  the  same,  the  de- 
fendants dug  and  constructed  a  canal,  for  the 
purpose  of  navigation,  through  certain  inter- 
vale lands  in  German  Flatts,  and  which  canal 
was  dug,  constructed  and  carried  through  the 
plaintiff's  land.  By  occasion  of  which,  &c., 
the  plaintiff's  land,  to  wit,  ten  acres,  adjoining 
and  contiguous  to  the  canal,  by  reason  of  the 
water  leaking  and  issuing  out  of  the  said  canal, 
and  through  the  banks  thereof,  in  consequence 
of  the  neglect  of  the  defendants,  &c., 
and  in  consequence  of  the  stopping  up 
by  the  canal  of  the  natural  water-courses 
and  ditches  for  carrying  off  the  water 
from  the  said  intervale  land,  had  been 
overflowed  and  drowned  with  water,  so  that 
the  plaintiff  has  totally  lost  the  benefit  and 
profits  of  the  grass  and  corn  thereon  growing, 
and  the  said  land  has  become  totally  barren, 
unproductive,  of  no  value,  &c.,  though  before 
it  was  productive  and  valuable,  &c.  Where- 
upon the  plaintiff  saith  she  is  injured,  and  has 
sustained  damages  to  $500. 

The  defendants  pleaded  the  general  issue, 
and  gave  notice  that  they  should  offer  in  evi- 
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dencean  act  passed  the  *30th  of  March,  [*284 
1792  (Laws  of  N.  Y.,  Vol.  II.,  p.  304),  and 
the  several  acts  amending  the  same,  to  wit, 
the  Acts  passed  the  22d  of  December,  1792 
(Ibid.,  820),  and  the  9th  of  March,  1793 (Ibid., 
324) ;  and  also  the  Act  of  the  5th  of  April, 
1798  (Ibid.,  334);  and  that  the  defendants  did 
strictly  conform  to  all  the  directions  of  the 
said  acts,  and  particularly  the  third  section  of 
the  Act  of  the  5th  of  April,  1798,1  in  relation 
to  the  land  of  the  plaintiff,  through  which  the 
canal  passed  ;  and  did  pay  to  the  plaintiff 
the  sum  assessed  by  the  appraisers,  and  the 
costs  of  the  appraisement,  which  were  a  full 
compensation  as  well  for  the  land  appropriated 
by  the  plaintiffs,  as  for  all  damages  consequent 
to  digging  the  canal. 

The  cause  was  tried  at  the  Herkimer  Circuit, 
before  Mr.  Justice  Spencer,  the  24th  of  June, 
1806.  At  the  trial  the  plaintiff  proved  that  in 
1798  the  defendants  caused  the  canal  to  be  cut 
through  the  plaintiff's  land,  and  which  inter- 
sected, nearly  at  a  right  angle,  several  ancient 
drains  or  ditches,  by  or  through  which  the 
waters  formerly  descended  from  the  land  to 
the  Mohawk  River  ;  that  since  the  making  of 
the  canal,  two  or  three  acres  of  the  plaintiff's 
*land  contiguous  to,  and  on  the  upper  [*285 
side  of  the  canal,  had  become  too  wet  for  cul- 
tivation, and  much  less  productive  than  before ; 
and  that  quantities  of  water,  at  certain  times, 
leaked  out,  and  run  through  the  sides  of  the 
canal,  and  flowed  over  the  land,  by  which  it 
was  rendered  too  wet  for  cultivation. 

The  defendants  proved  that  they  had  in  all 
things  conformed  to  the  directions  of  the 
several  acts  above  mentioned,  and  particularly 
to  those  contained  in  the  third  section  of  the 
Act  of  the  5th  of  April,  1798,  relative  to  the 
appraisement  of  lands  taken  for  the  canal,  and 
the  compensation  to  the  owners.  The  majority 
of  the  witnesses  produced,  on  both  sides,  were 
of  opinion  that  not  more  than  two  or  three 
acres  of  the  plaintiff's  land  were  injured  by 
the  canal,  and  that  the  damage  was  occasioned 
by  the  leaking  of  the  water  from  the  canal. 
Some  of  the  witnesses  thought  that  the  injury 
proceeded  in  part  from  the  obstruction  of  the 
ancient  drains. 

On  this  evidence  the  judge  charged  the  jury, 
that  though,  in  judgment  of  law,  the  plaintiff 
must  be  deemed  to  have  been  compensated  for 

l.-By  this  section  (Laws  of  N.  Y.,  Vol.  I.,  pp.  334, 
335),  the  company  are  directed  to  cause  a  survey  or 
map  to  be  made  of  the  ground  which  they  deem  re- 
quisite for  the  canal  distinguishing  on  the  map  the 
several  owners,  and  the  quantities  intended  to  be 
appropriated,  which  map,  with  the  field-book,  is  to 
be  presented  to  the  justices  of  the  Supreme  Court, 
or  any  two  of  them ;  and  if  they  shall  be  of  opinion 
that  the  land  so  surveyed  is  not  more  than  sufficient 
for  the  uses  intended,  they  are  directed  to  certify 
the  same,  and  cause  the  maps  and  field- book  to  be 
filed  in  the  office  of  the  clerk  of  the  county  in  which 
the  land  is  situated ;  the  justices  are  thereupon,  by 
writing  under  their  hands  and  seals,  to  appoint  not 
less  than  three,  and  not  more  than  five,  discreet  and 
uninterested  persons,  to  appraise  the  lands  sur- 
veyed ;  and  the  appraisers  are  required  to  examine 
and  value  the  land  of  each  proprietor,  and  enter  the 
valuation  in  a  book,  and  certify  the  same  under 
oath ;  and  after  proving  the  book  and  the  certificate, 
to  cause  the  same  to  be  filed  in  the  office  of  the  clerk 
of  the  county  where  the  lands  are  situated,  to  re- 
main of  record ;  and  the  company,  on  paying  the 
owners  of  the  lands  the  sums  thus  assessed,  with 
the  costs  of  appraisement,  are  to  become  immedi- 
ately vested  with  the  fee-simple  of  the  lands  so 
specified  and  appraised. 
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.all  the  injury  done  to  the  land,  except  what 
.arose  from  the  neglect  of  the  defendants  in 
keeping  the  canal  and  embankments  in  repair; 
yet,  in  the  state  of  the  pleadings,  the  plaintiff 
in  the  declaration  having  blended  the  damage 
arising  from  both  causes  in  one  count,  and  the 
defendants  not  having  demurred,  the  jury  were 
not  bound  to  discriminate  between  the  injury 
•caused  by  the  obstruction  of  the  drains  in  the 
making  of  the  canal,  and  the  damage  arising 
from  the  neglect  of  the  defendants  in  not 
keeping  the  canal  and  embankments  in  repair  ; 
but  might  assess  damages  to  the  plaintiff,  for 
the  whole  injury  proved. 

The  jury  found  a  verdict  for  the  plaintiff 
for  fifty  dollars  damages. 

On  a  case  containing  the  above  facts,  the 
•questions  submitted  to  the  court,  without  ar- 
286*]  gument,  were,  1.  Whether  *the  ver- 
dict ought  not  to  be  set  aside,  and  a  new  trial 
granted  for  the  misdirection  of  the  judge.  2. 
If  the  judge's  charge  was  correct,  whether  the 
judgment  ought  not  to  be  arrested  for  the  in- 
sufficiency of  the  declaration.  3.  If  the 
plaintiff  be  entitled  to  judgment  on  the  verdict, 
is  he  not  bound  to  pay  costs  to  the  defendants? 

THOMPSON,  J.,  delivered  the  opinion  of  the 
•court : 

The  plaintiff,  so  far  as  she  sustained  any  in- 
jury in  consequence  of  the  culpable  neglect  of 
the  defendants,  in  not  keeping  the  canal  in 
repair,  was  entitled  to  recover  damages.  The 
law  necessarily  imposes  on  the  company  the 
duty  of  keeping  this  canal  in  repair  ;  and  in 
&\\  such  cases,  where  an  injury  has  been  sus- 
tained by  the  want  of  the  due  care  and  caution 
of  another,  such  person  must  be  responsible 
for  the  damage  occasioned  by  his  neglect  and 
•omission.  (Espinasse's  Digest,  598  ;  1  Strange, 
334;  2  Lev.,  72.)  But  no  damages  were  re- 
coverable for  the  supposed  injury  occasioned 
by  the  stopping  up  the  cross  ditches  and  drains. 
This  must  necessarily  have  been  taken  into 
•consideration,  in  the  appraisement  of  the  dam- 
ages and  compensation  to  be  made  the  plaintiff 
in  the  first  instance.  The  law  required  the 
appraisers  to  ascertain  the  value  of  the  land, 
.and  the  damages  sustained  by  the  owner,  in 
•consequence  of  the  appropriation  of  it  to  the 
use  of  the  company.  The  injury  on  this  score 
was  inseparable  from  the  very  act  of  making 
the  canal,  and  not  occasioned  by  any  neglect 
of  a  duty  enjoined  by  law.  The  company,  in 
making  this  canal,  acted  under  the  authority 
of  an  act  of  the  Legislature,  and  no  action  will 
lie  against  them  for  any  damages  occasioned  by 
cutting  the  canal,  unless  they  exceeded  their 
jurisdiction.  (4  Term,  794,  Governor  &  Co., 
of  the  C'ist  Plate  Manufacturers  v.  Meredith.) 
All  evidence  of  damages  on  this  account  ought, 
therefore,  in  my  judgment,  to  have  been  ex- 
•cluded.  Admitting  the  declaration  to  have 
been  defective,  yet,  if  the  defendants  did  not 
think  proper  to  demur,  I  see  no  reason  why 
287*]  they  might  not,  upon  the*trial,  object 
to  the  evidence.  Had  this  been  the  only  alle- 
gation of  damages  in  the  declaration,  a  very 
different  question  would  be  presented.  The 
declaration,  however,  contains  but  one  count, 
with  two  separate  and  distinct  allegations  of 
damages,  the  one  actionable,  and  the  other 
not.  IH  such  a  case,  I  apprehend,  no  motion 
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in  arrest  of  judgment  could  be  sustained  ;  the 
court  will  intend,  after  verdict,  that  damages 
were  only  given  for  the  actionable  part  of  the 
declaration.  (10  Coke,  130 ;  Willes'  Rep.,  443; 
5  Bac.  Abr.,  349.)  Sergeant  Williams,  in  his 
valuable  notes  to  Saunders's  Reports  (2  Saund., 
169),  after  collecting  a  great  number  of  cases 
on  this  subject,  observes,  that  the  result  of 
them  all  appears  to  be,  that  where  it  is  expressly 
and  positively  averred  in  the  declaration  that 
the  plaintiff  has  sustained  damage  for  a  cause 
of  action  subsequent  to  the  commencement  of 
his  suit,  or  previous  to  his  having  any  right  of 
action,  and  the  jury  gives  entire  damages,  judg- 
ment will  be  arrested.  But  when  the  cause  of 
action  is  properly  laid,  and  the  other  matter 
comes  in  either  under  a  scilicet,  or  is  void,  insen- 
sible or  impossible,  and  it  therefore  cannot  be 
intended  that  the  jury  ever  had  it  under  their 
consideration,  the  plaintiff  will  be  entitled  to 
judgment. 

The  relief  which  we  can  now  afford  the  de- 
fendants, appears  to  be  attainable  only  by 
granting  a  new  trial,  on  the  ground  that  im- 
proper evidence  was  admitted.  I  am  inclined 
to  think,  however,  that  substantial  justice  does 
not  require  this.  Most  of  the  witnesses,  on 
both  sides,  ascribed  the  principal  part  of  the 
damages  to  the  leaking  of  the  water  from 
the  canal  It  is,  therefore,  fairly  to  be  prte- 
sumed  that  this  was  the  chief  ground  of  dam- 
age taken  into  consideration  by  the  jury,  and 
that  the  result  would  be  nearly  the  same  on  a 
second  trial.  This  motion,  may,  therefore,  be 
denied,  consistently  with  a  lit  and  discreet 
exercise  of  the  power  of  the  court  in  granting 
new  trials.  Under  similar  circumstances,  a 
new  trial  was  denied  by  this  court  in  the 
case  of  Malin  &  Broion.  (January  Term, 
*1803.)  I  am  the  more  inclined  to  [*288 
deny  this  motion,  because  the  plaintiff  has 
not  recovered  enough  to  carry  costs,  but,  on 
the  contrary,  must  pay  costs  to  the  defendants. 
The  amount  recovered  is  only  fifty  dollars,  and 
the  statute  is  explicit  that  if  the  plaintiff  (in 
cases  like  the  present)  shall  not  recover  above 
the  sum  of  fifty  dollars  besides  costs,  he  shall 
not  recover  any  costs,  but  shall  pay  costs  to 
the  defendant.  (2  Caines,  213,  Van  Horne  v. 
Petrie  el  al.) 

The  court  are,  therefore,  of  opinion  that  the 
motion  for  a  new  trial  must  be  denied. 

Judgment  for  the  plaintiff. 

Cited  in— 2  Johns.,  443 ;  H.  &  D.,  54  :  3  N.  Y.,  467 ; 
45  How.  Pr.,  441  ;  103  lli.,  72. 


WIMPLE 

v. 

FONDA  AND  FONDA,  Heirs  and  Devisees  of 
FONDA. 

Will  —  Construction  —  Particular    Estate  — Re- 
mainder. 

A  devised  certain  lands  to  his  wife  for  life,  and 
after  her  death,  to  his  son  B,  his  heirs  and  assigns 
forever.  The  son  died  in  the  lifetime  of  his  mother, 
without  milking'  any  disposition  of  the  lands  so  de- 
vised by  his  father.  In  an  action  of  debt  brong-ht 
against  the  heirs  of  B.  after  the  death  of  his  mother, 
it  was  held  that  B  had  vested  estate  in  remainder 
on  the  death  of  A,  and  which  descended  to  the  heirs 
of  B  on  his  death. 
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THIS  was  an  action  of  debt  brought  against 
the  defendants,  ax  heirs  and  devisees  of 
Henry  V.  Fonda,  deceased.  Jellis  Fonda,  the 
father  of  Henry  V.  Fonda,  deceased,  bv  his 
last  will,  devised  certain  lands  to  his  wife  for 
life,  and  after  her  decease,  to  his  son,  the  said 
Henry  V.  Fonda,  to  hold  to  him  and  his  heirs 
and  assigns  forever,  and  died  in  1791,  seized 
of  the  lands  so  devised.  Henry  V.  Fonda 
died  in  1799,  without  making  any  disposition 
of  the  lands  mentioned  in  the  will  of  his 
father,  and  leaving  the  defendants  his  heirs-at- 
hiw.  His  mother,  Jannetie,  widow  of  Jellis 
Fonda,  deceased,  died  in  1803. 

On  a  case,  containing  the  above  facts,  it  was 
submitted  to  the  court,  without  argument, 
whether  Henry  V.  Fonda  took  an  estate  by 
the  will  of  his  father,  which  he  could  devise, 
or  which,  on  his  death,  could  descend  to  his 
heirs,  so  as  to  entitle  the  plaintiff  to  recover. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  brought  against  the  defend- 
ants, as  heirs  and  devisees  of  Henry  V.  Fonda, 
deceased,  and  the  question  submitted  to  the 
court  is,  whether  Henry  V.  Fonda  took  an 
estate  under  his  father's  will,  which  he  could 
devise  to  the  defendants,  or  which  would  de- 
289*]  scend  to  them,  *as  heirs-at-law  on  his 
death.  The  case  was  submitted  without  argu- 
ment, and  I  am  unable  to  discover  what  could 
give  rise  to  any  doubt  on  this  question.  By 
his  will,  Jellis  Fonda,  the  father  of  Henry, 
devises  that  part  of  his  real  estate  now  in  ques- 
tion to  his  wife  Jannetie,  during  her  natural 
life,  and  after  her  death,  to  his  sou  Henry,  in 
fee.  Henry's  dying  before  his  mother,  Jan- 
netie, would  not  prevent  the  estate  from  pass- 
ing by  his  will.  He  was  seized  of  the  remainder 
immediately  on  the  death  of  his  father,  and 
had,  to  all  intents  and  purposes,  an  estate  com- 
mencing in  presenti  though  to  be  occupied  and 
enjoyed  infuluro.  The  particular  estate,  dur- 
ing life,  and  the  remainder,  are  but  one  and 
the  same  estate,  in  the  law  ;  the  whole  of  which 
passed  at  once  on  the  death  of  the  testator, 
and  the  remainderman  was  seized  of  his  re- 
mainder, at  the  same  time  the  particular  ten- 
ant was  possessed  of  her  estate.  The  posses- 
sion of  the  particular  tenant,  is  the  possession 
of  the  remainderman,  so  as  to  enable  him  to 
dispose  of  his  estate  by  deed  or  will. 

Judgment  for  the  plaintiff. 
Cited  in-25  Wend.,  125 :  2  Don.,  23. 


BRODIE  AND  DENNISTON  v.  STEPHENS. 

Imprisoned    Debtor — Petition — Account — Omis- 
sion— Effect. 

The  omission  by  a  prisoner,  under  the  Act  for  the 
relief  of  debtors,  &c.,  to  insert  in  the  account  of  his 
estate,  set  forth  in  his  petition,  certain  debts  due  to 
him.  will  not  prevent  his  dischargre,  if  the  omission 
appear  to  have  arisen  from  misapprehension,  and 
not  from  any  fraudulent  intent ;  but  the  court  will 
permit  the  debts  to  be  inserted  in  the  account,  when 
the  debtor  is  brought  up  for  his  discharge. 

fPHE  defendant  in  this  suit,  being  in  custody 
-L     on  arrt.  */.,  petitioned  the  court  for  his 

discharge,  under  the  "Act  for  the  relief  of 
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debtors  with  respect  to  the  imprisonment  of 
their  persons,"  usually  called  the  £1,000  Act. 
On  his  being  brought  up  and  examined,  it  ap- 
peared, that  in  the  account  of  his  estate,  set 
forth  in  the  petition,  the  defendant  had  omitted 
to  state  certain  debts  due  to  him,  from  a  con- 
viction that  no  part  of  them  would  be  ob- 
tained, the  persons  indebted  to  him  being  in- 
solvent. His  discharge  being  objected  to  on 
this  ground,  the  COURT  said,  that  those  debts 
might  then  be  inserted  in  the  account  of  his 
estate  ;  that  he  should  not  be  prejudiced  by 
having  omitted  them,  since  that  omission  did 
not  appear  to  the  court  to  proceed  from  a 
fraudulent  intent. 

Cited  in-6  N.  Y.,  316 ;  10  Abb.  N.  8.,  454. 


*THE  PEOPLE,  ex  rel.  LEWIS,  [*29O 

v. 

WILLIAM  FEW,  PIERRE  C.  VAN  WYCKr 
AND  JAMES  TOWNSEND. 

Publication  Relative,  to  Suit  During  Trial — 
Application  for  Attachment — Attachment  Re- 
fused. 

On  application  of  a  plaintiff,  in  a  cause  pending  in 
this  court,  for  an  attachment  against  certain  per- 
sons for  a  publication  relative  to  the  cause,  the 
court  granted  a  rule  to  show  cause  ;  and  the  persons 
against  whom  the  attachment  was  prayed  having 
corne  into  court  and  disavowed,  on  oath,  any  inten- 
tional disrespect  to,  or  contempt  of  the  court,  or 
any  idea  of  influencing  the  course  of  justice,  in  the 
decision  of  the  cause,  and  declaring  that  the  publi- 
cations complained  of  were  resolutions  passed  at  a 
public  meeting  of  the  electors,  and  intended,  solely, 
to  influence  the  election  of  governor,  the  court  re- 
fused to  make  the  rule  absolute  for  an  attachment. 

ON  a  former  day  in  this  term,  Mr.  Slosson,  in 
behalf  of  the  plaintiff,  in  the  cause  of 
Lewis  v.  Farmar,  moved  for  a  rule  against  the 
defendants  to  show  cause  why  an  attachment 
should  not  issue  against  the  present  defendants 
for  a  contempt.  This  motion  was  founded  on 
an  affidavit,  stating  that  a  suit  had  been  com- 
menced by  Lewis  against  Farmar,  for  a  libel, 
and  was  depending  in  this  court,  in  which 
issue  had  been  joined,  and  the  venue  laid  in 
the  City  and  County  of  New  York,  where  the 
defendant  resides  ;  that  since  the  pendency  of 
the  said  suit,  a  publication,  purporting  to  be  a 
series  of  resolutions,  passed  at  a  public  meet- 
ing, in  the  said  city,  and  signed  by  William 
Few,  as  chairman,  and  James  Townsend,  as 
secretary,  and  which  were  printed  on  the  6th 
of  March  last,  in  the  American  Citizen,  a 
paper  published  in  the  city  of  New  York, 
which  publication  the  plaintiff  believed  to 
have  been  made  by  the  order  and  direction  of 
Few  and  Townsend. 

The  resolution  complained  of  was  in  the 
following  words:  "Resolved,  That  we  con- 
sider the  prosecution,  commenced  by  Governor 
Lewis  against  Thomas  Farmar,  as  chairman  of 
a  public  meeting  of  free  citizens,  to  be  an  un- 
warrantable attempt  to  suppress  and  destroy 
one  of  our  dearest  and  most  valuable  privi- 
leges, that  of  assembling  together  openly  and 
publicly  ;  of  discussing  freely  the  conduct  of 
public  men  and  public  measures ;  and  of  ex- 
pressing our  resolutions  and  opinions  to  the 
world  ;  and  that,  therefore,  such  prosecution 
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evinces  an  intolerant  spirit,  unbecoming  the 
chief  magistrate  of  a  free  State,  disgraceful  in 
a  free  government,  and  insulting  to  the  feel- 
ings of  every  citizen  who  was  present  at  that 
meeting."  The  affidavit  also  stated  that  on  the 
12th  of  March  last,  resolutions  were  published 
in  the  same  paper,  signed  by  William  Few,  as 
chairman,  and  Pierre  C.  Van  Wyck,  as  secre- 
tary, one  of  which  related  to  the  above  suit, 
and  was  in  the  following  terms  :  "In  prose- 
cuting the  chairman  of  a  general  meeting  of 
citizens,  for  resolutions  publicly  passed 
20 1*]  *as  the  sense  and  opinion  of  that  meet- 
ing, thereby  exhibiting  an  instance  of  and  dis- 
position towards  tyranny,  novel  and  unprece- 
dented, dangerous  to  civil  liberty,  repugnant 
to  the  spirit  and  genius  of  our  free  constitu- 
tion, and  utterly  subversive  of  the  principles 
of  an  elective  government." 

In  support  of  this  motion,  Mr.  Slosson  cited 
Dallas,  319;  1  Caines,  485,  578;  4  Blacks. 
Com.,  286,  287;  2  Vesey,  5aO. 

The  rule  to  show  cause  having  been  granted, 
the  parties  now  appeared  in  court,  and  Messrs. 
Sanford,  Riktr,  and  T.  A.  Emmet,  in  their  be- 
half, showed  cause  against  granting  the  rule 
for  the  attachment.  The  affidavit  of  Van 
Wyck,  one  of  the  defendants,  was  read,  stat- 
ing that  the  writ  in  the  cause  of  Lewis  v.  Far- 
mar  was  returned  at  the  last  term ;  that  the 
declaration  was  filed  the  6th  of  March  last, 
and  issue  joined  the  26th  of  March  ;  that 
previous  to  the  commencement  of  the  said  suit, 
the  plaintiff  had  been  nominated  as  a  candi- 
date for  the  office  of  governor,  at  the  ensuing 
election;  that  a  public  meeting  of  the  citizens 
of  New  York,  for  the  purpose  of  nominating 
a  candidate  for  the  office  of  governor,  took 
place  on  the  2d  of  March,  at  which  Daniel  D. 
Tompkins,  Esq.,  was  nominated;  that  the  de- 
fendant is  an  elector,  and  was  present  at  the 
meeting,  where  the  resolutions  were  unani- 
miously  passed;  but  that  he  had  no  intention  or 
idea  of  committing  a  contempt  of  this  court,  or  in 
any  way  interfering  with,  or  influencing  the  ad- 
ministration of  justice ;  that  the  resolutions 
were  passed  with  a  view  to  influence  the  elec- 
tion, and  were  intended  only  to  be  a  constitu- 
tional exercise  of  the  right  of  the  persons  pres- 
ent, to  canvass  and  judge  of  the  acts  and 
qualifications  of  the  plaintiff,  as  a  candidate 
for  the  office  of  governor,  and  not  with  any 
design  to  influence,  in  any  manner,  the  pro- 
gress or  decision  of  the  cause  pending  in  this 
court.  The  affidavit  further  stated  that  at  the 
meeting  which  took  place  on  the  12th  of  March, 
Van  Wyck  was,  by  a  vote  of  the  meeting,  ap- 
pointed secretary  ;  that  the  resolutions  were 
unanimously  agreed  to,  and  ordered  to  be  pub- 
lished ;  that  in  relation  to  his  conduct  on  that 
occasion,  he  had  no  intention  or  idea  of  com- 
292*]  mitting  *any  contempt  of  the  court,  or 
influencing,  in  any  manner,  the  administration 
of  justice;  that  a  letter  from  the  plaintiff,  ac- 
companied with  certain  resolutions  of  his 
friends,  dated  the  21st  of  January  last,  was 
published  in  the  Morning  Chronicle,  after  the 
commencement  of  the  suit  against  Farmar,  in 
which  the  assertion  under  the  signature  of 
Farmar,  and  for  which  the  plaintiff  brought 
his  suit,  was  alleged  to  be  "a  base,  villanous, 
and  slanderous  falsehood,"  &c.,  &c. 

Similar  affidavits,  made  by  Few  and  Town- 
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send,  were  also  read,  in  which  they  disavowed 
all  intention  or  idea  of  any  contempt  of  the 
court.  4 

The  counsel  for  the  defendants  cited  Bac. 
Abr.,  Tit.  Attachment,  A.  Loft.,  36  ;  2  Atkym, 
48  (Baker  v.  Heart);  3  Hawk.,  190,  ch.  22,  sec. 
36;  2  Dickens,  794;  3  Wilson,  177  (Onflow's 
case);  2  Wm.  Black.,  S.  C.;  5  Viner,  Con- 
tempt, 442. 

Messrs.  Slosson  and  Golden,  contra,  cited  1 
Dallas,  319,  820;  1  Caines,  485,  578 ;  2  Atkyns 
286,  469. 

Per  Curiam.  The  defendants  have,  by  affi- 
davits, negatived  any  intentional  disrespect  to, 
or  contempt  of  this  court,  or  any  intention  to 
influence  or  affect  the  course  of  justice,  in  the 
decision  of  the  cause  in  question.  They  have 
declared  that  the  only  object  or  intention  of 
the  resolutions  was  to  influence  the  election  of 
governor.  Under  these  circumstances,  and  as 
it  appears  that  the  first  impropriety  was  on  the 
part  of  the  plaintiff,  in  appealing  to  the  public, 
in  regard  to  the  subject  matter  of  his  suit,  at 
the  time  when  he  had  commenced  it,  we  do 
not  consider  that  this  case  calls  for  any  fur- 
ther proceeding  on  the  part  of  the  court.  The 
facts  charged  amount  only  to  a  constructive 
contempt,  and  the  parties  having  completely 
purged  themselves  by  oath,  of  any  intention  to 
commit  one,  we  do  not  think  it  requisite  to 
grant  an  attachment.  The  issuing  of  an  at- 
tachment is  always  a  matter  of  discretion  in 
the  court,  and  under  the  circumstances  of  the 
case,  public  justice  does  not  require  our  in- 
terposition, though  we  may  condemn  the  pub- 
lication in  question. 

TOMPKINS,  J.,  gave  no  opinion. 
Rule  refused. 

Cited  in— 5  Abb.  Pr.,  90 ;  32  N.  J.  L.,  405 ;  41  Ind., 

465. 


*VAN  VECHTEN  t>.  HOPKINS.  *293 

Action  for  Libel — Transient  Person — Bail. 

A  defendant,  in  an  action  for  a  libel,  was  held  to 
bail  for  $1,000,  by  order  of  a  judge,  on  an  affidavit, 
stating  that  he  was  a  transient  person,  and  resided 
out  of  the  State ;  and  the  court,  on  motion,  refused 
to  discharge  him  on  filing  a  common  appearance. 

MR.  RIKER  moved  to  discharge  the  defend- 
ant in  this  cause,  on  filing  common  bail, 
or  to  reduce  the  sum  for  which  he  had  been 
held  to  bail  on  his  arrest.  The  action  brought 
against  the  defendant  was  for  a  libel.  The  pub- 
lication was  admitted  in  the  affidavit  of  the  de- 
fendant. The  libelous  paper  was  an  affidavit  of 
the  defendant,  signed  by  him,  stating  a  con- 
versation as  heard  by  the  defendant,  between  the 
plaintiff  and  another  person,  relative  to  articles 
of  coalition  between  certain  federalists,  and 
the  friends  of  Governor  Lewis,  by  which  the 
latter  engaged  to  support  a  federal  candidate 
for  governor  in  the  election,  for  1810,  if  the 
former  would  support  Governor  Lewis  at  the 
approaching  election,  and  which  agreement, 
in  writing,  the  defendant  pretended  to  have 
seen  in  the  office  of  the  plaintiff. 

On  an  affidavit,  stating  that  the  defendant 
was  a  transient  person,  and  resided  out  of  the 
State  of  New  York,  the  Chief  Justice  had 
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granted  an  order  to  hold  him  to  bail,  in  the 
sum  of  one  thousand  dollars. 
Mr.  Itigg*,  for  the  plaintiff. 

Per  Curiam.  The  publication  charge*  the 
plaintiff  with  an  act  of  political  turpitude,  im- 
moral in  its  nature,  and  manifesting  a  want  of 
principle.  It  is  prima  facie  libelous,  and  that 
is  enough  on  the  present  motion.  The  cause 
shown  for  holding  to  bail  was  sufficient,  and 
is,  therefore,  one  of  the  cases  excepted  out  of 
the  general  rule,  that  you  cannot  hold  to  bail 
for  a  libel.  The  sum  required  was  not  ex- 
cessive. 

TOMPKINS,  J.,  gave  no  opinion. 

Rule  refused. 

Cited  in-80  Johns.,  337 ;  3  Hill,  456 :  7  Hill,  153 ;  39 
How.  Pr.,  438:  3  How.  Pr.,  223 ;  15  Abb.  Pr.,  137 ;  2 
Sweeney,  353. 


294*]         *NORRIS  v.  BEACH. 

Witness — Arrest — Privilege. 

A  witness  who  attended  the  court  to  prove  a  will, 
was  arrested  on  his  return  home,  by  process  out  of 
the  Mayor's  Court,  and  this  court,  on  motion,  dis- 
charged him  from  the  arrest. 

MR.  GRIFFIN  moved  that  the  defendant  be 
discharged  from  the  arrest  in  this  cause. 
He  read  an  affidavit,  stating  that  the  defend- 
ant resided  in  the  State  of  Connecticut,  and 
had  attended  this,  court,  at  the  request  of  an 
executor  and  devisee  of  a  will,  for  the  purpose 
of  proving  the  will,  to  which  he  was  a  sub- 
scribing witness,  pursuant  to  the  act  ;  and 
that  after  he  had  given  the  requisite  testimony, 
he  was  proceeding  from  court  on  his  way 
home,  when  he  was  arrested  at  the  suit  of 
the  plaintiff,  on  a  writ  issued  out  of  the  Mayor's 
Court. 

Per  Curiam.  We  have  power  to  compel  the 
attendance  of  witnesses,  and  when  they  do  at- 
tend, we  are  bound  to  protect  them  redeundo. 
Take  your  rule. 

Rule  granted. 

Cited  ln-3  Cow..  382;  66  N.  Y.,  136;  16  Barb.,  539; 
33  How.  Pr.,  332 ;  8  Abb.  Pr.,  417 ;  7  Abb.  N.  S-,  71 ;  3 
Duer.,  624 ;  122  Mass.,  430. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  MERCHANTS' 
BANK.  v 

MOORE. 

Discharge  of  Defendant  Under  Inwlvent  Act, — 
Stay  of  Proceedings — Practice — Costs. 

When  the  defendant  in  a  cause,  obtained  his  dis- 
charge under  the  Insolvent  Act,  on  the  8th  of  No- 
vember, and  filed  his  plea,  put*  daivein  continuance, 
at  the  first  day  of  the  sittings  after  term,  on  the 
8th  of  December,  and  the  plaintiff  refused  to  re- 
o'ive  it,  but  noticed  his  cause  again  for  trial  at  the 
April  sittings,  the  court  on  motion,  granted  a  rule 
to  stay  all  further  proceedings,  on  payment  of  the 
costs  of  the  December  sittings,  until  the  plaintiff 
replied  to  the  plea ;  or  that  the  plaintiff  might  dis- 
continue without  paying  costs. 

R  November  Term  last,  a  motion  was  made 
n  behalf  of  the  defendant,  that  all  proceed- 

888 


ings  in  this  cause  should  be  stayed,  and  that 
an  exoneretur  be  entered  on  the  bail-piece,  the 
defendant  having  obtained  his  discharge  under 
the  Insolvent  Act,  on  the  8th  day  of  Novem- 
ber. 

The  court  said  that  they  had  often  relieved 
bail  in  a  similar  situation,  and,  therefore,  or- 
dered an  exoneretur  to  be  entered  ;  but  that 
there  was  no  cause  for  staying  the  proceedings 
against  the  principal,  who  must  plead  his  dis- 
charge. 

The  plaintiff  gave  notice  of  trial,  for  the 
first  day  of  the  sittings  after  November  Term, 
to  wit,  on  the  8th  of  December ;  and  on  that 
day,  the  defendant  filed  his  plea  of  discharge, 
*by  way  of  a  plea  puts  darrein  con-  [*2O£» 
tinu-ance,  with  an  affidavit  of  the  truth  of  the 
facts  set  forth  in  the  plea,  of  which  an  entry 
was  made  in  the  minutes  of  the  court,  by  order 
of  the  judge.  A  copy  of  the  plea,  was  ten- 
dered on  the  same  day,  to  the  attorney  of  the 
plaintiff,  who  refused  to  accept  it.  The  plaint- 
iffs again  gave  notice  of  trial,  for  the  last  April 
sittings,  but  the  cause  was  not  called  on. 

Mr.  Benson  now  moved  that  all  further  pro- 
ceedings in  the  cause  be  stayed,  until  the 
plaintiffs  reply  to,  or  otherwise  answer  the  plea 
put  in  by  the  defendant. 

Mr.  Munro,  contra,  objected  that  the  plea 
was  put  in  too  late,  a  term  having  intervened 
between  the  time  of  the  defendant's  discharge 
and  the  filing  of  the  plea,  which  could  not, 
therefore,  be  received  as  a  plea  puts  darrein 
continuance.  It  might  have  been  otherwise, 
had  the  facts  pleaded  arisen  during  or  after 
the  term,  and  before  the  circuit. 

Mr.  Benson,  in  reply.  The  court  have  al- 
lowed a  defendant  to  plead  his  discharge,  on 
payment  of  costs.  (2  Caines,  580,  Shaw  v. 
Wttmerden.)  In  the  case  of  Broom  v.  Beardsley 
(3  Caines,  172),  the  court  said  that  continuances 
were  from  term  to  term,  and  they  allowed  the 
defendant  to  plead  his  discharge  nuncpro  tune. 

Per  Curiam.  The  defendant  may  take  the 
rule  prayed  for,  on  payment  of  costs  of  the 
December  sittings  ;  or  the  plaintiff,  if  he  thinks 
proper,  may  discontinue  his  suit  without  costs. 

Rule  granted. 

Cited  in-9  Johns.,  256;  1  Wend.,  89;  4  Hill.  592; 
3  Barb.,  446 ;  16  Abb.  Pr..  271 ;  1  Bos.,  330 ;  45  Super., 
514. 


HENESHOFF 

v. 
MILLER  AND  MILLER. 

Trover  —  Pleading  —  Amendment. 

Amendment  to  a  declaration  in  trover  allowed, 
after  issue  joined,  by  substituting  the  words  hyson- 
skin  for  hyson  (tea). 


was  an  action  of  trover.  The  cause 
JL  was  noticed  for  trial  at  the  sittings  after 
last  November  Term,  when  the  plaintiff  did 
not  bring  it  on,  but  stipulated  to  try  it  at  the 
April  sittings.  At  the  request  of  his  counsel, 
the  trial  was  then  put  off. 

Mr.  Bogert,  for  the  plaintiff,  now  moved  to 
amend  the  declaration,  by  inserting  the  word 
"skin"  after  the  word  "hyson,"  wherever  it  oc- 
curred, so  that  it  might  read  "hyson-skin  tea," 
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instead  of  "hyson  tea."    He  cited  1  Caines, 

153  ;  Coleman's  Cases,  59,  92. 

296*]      Messrs.  *Griffin  and  T.  A.  Emmett, 

contra. 

Per  Curiam.  The  amendment  prayed  for 
does  not  create  a  new  cause  of  action.  Tea  is 
the  substantive  cause  of  action,  and  the  word 
"hyson-skin"  is  merely  descriptive.  The  plaint- 
iff may  take  his  rule ;  but  if  he  elects  to 
withdraw  his  plea  and  confess  the  action,  he 
will  not  be  entitled  to  the  costs  of  this  mo- 
tion. 

Rule  granted. 


CASTRO  ET  AL.  v.  BENNET. 

Attorney    and    Client — Attorney's   Costa   to    be 
Secured. 

An  attorney  is  not  bound  to  proceed  in  a  suit,  un- 
less the  client  pays  his  costs ;  nor  will  the  court 
compel  him  to  proceed  without  his  costs  are  paid  or 
secured. 

JOHNS.  REP.,  2. 


MR.  W.  MORTON,  in  behalf  of  the  plaint- 
iffs, moved  for  a  rule  to  compel  the  attor- 
ney of  the  plaintiffs  to  proceed  in  the  suit. 
He  contended  that  after  an  attorney  had  com- 
menced a  suit,  he  could  be  compelled  to  pro- 
ceed, though  he  might  lose  his  costs.  He  cited 
1  Bac.  Abr.,  187 ;  1  Salk.,  87 ;  6  Mod.,  86;  12 
Mod.,  251. 

It  appeared  that  considerable  costs  had  ac- 
crued in  the  progress  of  the  suit,  and  that  the 
attorney  for  the  plaintiff  refused  to  proceed 
further  until  he  was  paid  the  amount. 

Mr.   Golden,  contra. 

Per  Curiam.  The  conduct  of  the  attorney 
is  justifiable.  He  is  not  bound  to  go  on,  and 
expend  money  for  his  client,  without  being 
secured.  The  cases  cited  show,  merely,  that 
the  court  will  compel  an  attorney  to  do  hi* 
duty  ;  but  it  is  not  his  duty  to  expend  money 
for  his  client  without  being  re-imbursed. 

Rule  refused. 
Cited  in— 31  How.  Pr.,  167 ;  5  Rob.,  622. 
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CASES  AKGUED  AND  DETERMINED 


OF   THE 


STATE   OF  NEW  YORK, 

IN 
AUGUST  TERM,  IN  THE  THIRTY-SECOND  YEAR  OF  OUR  INDEPENDENCE. 


During  the  last  vacation,  WILLIAM  W.  VAN  NESS,  Esquire,  Counselor  at  Law,  was  ap- 
pointed one  of  the  judges  of  this  court,  in  the  place  of  Mr.  Justice  LIVINGSTON,  resigned, 
and  on  the  first  day  of  this  term  he  appeared  and  took  his  seat  on  the  bench. 

Mr.  Justice  TOMPKINS,  having  been  elected  Governor  of  the  State,  resigned  his  seat  in 
this  court. 


JACKSON,  ex  dem.  TIBBITS  ET  AL., 

v. 
WILLIAMS. 

Ho»ick  Patent — Survey. 

The  survey  and  map  of  Hosick  patent,  made  by 
John  R.  Bleecker,  in  May  1754,  and  the  location  of 
lot  No.  48,  made  on  the  partition  of  the  said 
patent,  are  correct,  and  describe  the  true  bounds 
thereof.  A  subsequent  survey  of  lot  48,  made  by 
the  direction  of  the  then  owner,  was  not  held  con- 
clusive against  the  subsequent  owner. 

THIS  was  an  action  of  ejectment  for  land  in 
Pittstown,  in  the  County  of  Rensselaer. 
The  cause  was  tried  at  the  May  Circuit,  in 
1806,  before  Mr.  Chief  Justice  Kent. 

The  declaration  contained  three  counts,  on 
three  demises :  1st.  By  George  Tibbits.  2d. 
By  the  sons  of  Barnardus  Bradt,  and  his 
daughter  Elizabeth,  and  her  husband  John  L. 
Bradt.  3d.  By  the  heirs  and  legal  representa- 
tives of  Volkert  P.  Douw,  the  heir  of  Petrus, 
who  was  the  heir  of  Jonas  Douw. 

At  the  trial  the  following  facts  appeared. 
Letters  patent  issued  in  1688,  to  four  patentees, 
for  Hosick  patent.  Two  of  the  patentees  died 
before  any  partition  was  made.  On  the  18th 
of  October,  1706,  the  two  surviving  patentees 
conveyed  one  undivided  fourth  part  to  Johan- 
2$>8*]  nes  Van  Vechten,  *as  heir-at-law  of 
Gerrett  Teunissee,  one  of  the  deceased  paten- 
tees, in  fee.  Johannes  Van  Vechten,  on  the 
10th  June,  1707,  conveyed  one  moiety  of  his 
share  to  Jonas  Douw  in  fee  ;  and  afterwards,  on 
the  30th  October,  1741,  conveyed  all  his  lands 
in  Hosick  to  his  three  sons-in-law,  Bradt, 
lireese  and  Van  Beuren,  as  joint-tenants,  in 
fee.  Breese  died  between  1749  and  1754,  and 
Van  Bueren  died  previously,  without  partition, 
leaving  Barnardus  Bradt  their  survivor.  On 
the  27th  of  May,  1754,  a  partition  of  the  patent 
was  made  by  John  R.  Bleecker,  and  his  map, 


with  a  release  of  the  proprietors  indorsed,  was 
produced  on  the  trial.  Lot  No.  48  fell  to  the 
share  of  the  representatives  of  Gerrit  Teunis- 
see. Barnardus  Bradt  died  in  1786,  leaving 
the  children  who  are  lessors  in  the  second 
count.  The  lessors  in  the  third  count  are  the 
legal  representatives  of  Jonas  Douw.  The 
lessors  in  the  second  count,  on  the  13th  of 
January,  1790,  conveyed  their  right  in  lot  No. 
48  to  the  lessors  named  in  the  last  demise. 
The  lessors  in  the  last  count,  in  July,  1803, 
conveyed  the  premises  in  fee  to  George  Tib- 
bits. 

The  defendant  showed  a  regular  paper  title 
to  the  lands  in  his  possession,  lying  along  the 
south  line  of  the  patent  of  Hosick,  under 
Shepherd's  and  Mersereau's  patent,  dated  14th 
August,  1786,  and  that  he  had  been  in  actual 
possession  of  the  premises  for  more  than  ten 
years. 

John  E.  Van  Alen,  a  witness  for  the  plaint 
iff,  testified  that  he  had  surveyed  the  west  line 
of  lot  48,  according  to  the  map  and  field  book 
of    Bleecker,  and  had  ascertained  the  south 
I  line  thereof,   by  beginning    at    a  corner  on 
I  Hosick  River,  shown  him  by  Hazel  Shephard, 
i  and  that  both  his  and  Bleecker's  lines  included 
:  the  premises  in  lot  No.  48. 

On  the  part  of  the  defendant,  Nehemiah 
King  testified  that,  giving  lot  48  the  length 
expressed  on  Bleecker's  map,  it  included  the 
premises ;  but  that,  on  surveying  the  south 
line  of  Hosick  River,  according  to  the 
courses  given  in  Bleecker's  map,  and  making 
the  usual  allowance  for  variation,  the  premises 
were  not  included  in  that  patent.  Hazel 
*Shepherd  testified  that  he  made  a  [*291> 
survey  of  lot  48,  in  1774,  for  Volkert  P.  Douw, 
who  was  then  owner  of  it,  at  the  request  of 
his  tenant,  John  Rice,  Jun.;  that  he  made  the 
survey  without  directions  from  Douw,  and 
subdivided  lot  48  into  several  small  lots,  and 
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delivered  a  map  of  his  survey  and  subdivision 
to  Douw,  who  paid  him  for  it ;  that  he  gave 
no  explanation,  either  on  his  map,  or  to  Douw, 
-of  the  manner  of  his  survey,  and  his  mode  of 
location  ;  that  according  to  his  survey,  the 
premises  were  not  included  in  lot  48  ;  that  the 
lines  of  the  lot,  as  laid  down  on  Bleecker's 
map,  comprehend  about  25  acres  in  possession 
of  the  defendant,  and  Van  Alen's  includes  a 
greater  portion  ;  that  in  1789  he  ran  a  com- 
promise line  between  the  patent  of  Mersereau 
and  Shepherd,  and  the  lot  east  of  48,  in  Hosick 
patent,  but  Douw  had  nothing  to  do  with  this 
•compromise  line  ;  that  when  he  surveyed  in 

1784,  he  had  not  seen  Bleecker's  map.  nor  did 
he  know  anything  of  Bleecker's  lines  ;    and 
Tie  has  since  been  convinced  that  his  survey 
was  erroneous,  and  that  it  did  not  extend   lot 
48  as  fur  south  as  it  ought  to  be. 

The  defendant  then  produced  a  lease  from 
Douw  and  Asahel  Starte,  dated  28th  January, 

1785,  for  lot  No.  13  in  the  subdivision  of  lot 
-48,  and  which  lot  (13)  was.  laid  oat  on  his  map, 
as  bounding  on  the  line  which  he  then  ran  for 
the  south  line  of  lot  48  ;  in  the  lease,  lot  No.  13  is 
described  as  being  bounded  by  the  south  line 
of  the  original  lot  No.  48. 

Israel  Shepherd  testified  that  about  sixteen 
years  ago,  he  heard  Douw,  and  Shepherd,  the 
patentee,  converse  about  compromising  a  cer- 
tain suit,  then  depending,  in  which  they  were 
interested  ;  that  Dauw  being  asked  about  a 
line  run  by  Hazel  Shepherd,  observed  that  he 
should  make  no  difficulty  on  the  subject.  The 
witness  did  not  hear  the  commencement  of 
the  conversation,  nor  anything  said  about 
Bleecker's  lines. 

The  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  on  a  case 
containing  the  above  facts,  with  liberty  for 
either  party  to  turn  the  case  into  a  special 
3OO*]  *verdict.  The  case  was  argued  in  Feb- 
ruary Term  by  Mr.  Van  Vechten  for  the  plaint- 
iff, and  Mr.  Foot  for  the  defendant.  Mr.  Van- 
Vechten  cited  Jackson  etal.  v.  Bradt  (2  Caines, 
169),  and  Jackson  v.  Dennis  (2  Caines.  177). 

Per  Curiam.  The  title  of  the  lessors  of  the 
plaintiff  was  fully  made  out  upon  the  trial. 
According  to  Bleecker's  map  and  survey, 
which  has  heretofore  received  the  sanction  of 
this  court,  the  premises  in  question  are  in- 
cluded within  lot  No.  48.  The  defense  set  up 
was  that  the  line  to  which  the  defendant 
•claims  had  been  established  by  Volkert  P. 
Douw,  the  former  proprietor  of  lot  48,  and 
that  the  lessors  of  the  plaintiff  are  now  con- 
cluded by  his  acts  from  contesting  that  line. 
But  the  facts  in  the  case  are  not  sufficient  to 
support  that  inference,  or  to  prove  that  Douw 
had  done  any  act,  or  given  any  assent  which 
•ought  to  have  concluded  him  from  asserting 
his  right.1 

Judgment  far  the  plaintiff. 

Affirmed— 5  Johns.,  489. 

Cited  in— 5  Johns.,  504 ;  9  Johns.,  104 ;  14  Wend., 
145 ;  14  Wend.,  15T. 

1.— In  this,  and  in  the  cases  which  were  argued  at 
"the  last  term,  Mr.  Justice  Van  Ness  took  no  part  in 
the  judgments  delivered  by  the  court. 
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LANSING,  Treasurer   of  the  State  of   New 
York, 

v. 
GAINE  &  TEN  EYCK. 

1.    Promisory  Note — Delivery.  2.    Partnership 
— Dissolution — Notice  of,  to  Bind  Strangers 

— Act    of    Partner — After  Dissolution.     3. 

Limited   Partnership — Note  Given   by  Part- 
ner for  Private  Debt.     4.  Promissory   Note 

— Transfer  After  Dishonor.  5.  Escrow — Ev- 
idence. 

Notes  delivered  after  the  time  they  bear  date  are 
valid  only  from  the  day  of  delivery,  and  are  to  be 
considered  as  drawn  on  that  day. 

Notice  of  the  dissolution  of  a  copartnership  in  the 
Gazette  is  sufficient  to  all  persons  who  have  had  no 
previous  dealings  with  the  copartnership. 

If  one  partner,  after  the  dissolution  of  the  copart- 
nership, issue  notes  signed  with  the  name  of  the 
partnership,  the  other  partner  is  not  liable. 

The  power  to  bind  the  copartnership  ceases 
with  it. 

When  a  copartnership  is  entered  into  for  a  partic- 
ular business,  and  is  limited,  and  one  partner  gives 
the  notes  of  the  firm  for  a  debt  arising  out  of  his 
own  private  concerns,  the  other  partner  is  not  lia- 
ble, when  the  notes  are  issued  without  his  knowl- 
edge or  consent,  and  the  person  receiving  them 
knows  that  they  are  not  for  a  copartnership 
debt. 

Where  a  note  is  negotiated  after  it  has  been  dis- 
honored, the  holder  takes  it  subject  to  all  the 
equity  existing  against  it  in  the  hands  of  the  origi- 
nal payee. 

Whether  a  writing  delivered  as  an  escrow,  and 
not  consummated  by  the  performance  of  the  con- 
ditions, can  be  received  as  evidence  to  show  the 
confessions  and  declarations  of  the  party,  relative 
to  the  subject  matter  of  the  paper,  qiicere  1 

Citations— 3  Esp.,  108,  348 ;  Peake,  N.  P.,  42,  154 ; 
IBsp.,  371;  2Cai.,  249. 

THIS  was  an  action  brought  to  recover  the 
amount  of  two  promissory  notes,  signed 
Gaine  &  Ten  Eyck.  One  note  was  dated 
August  1,  1804,  for  the  sum  of  $5,000,  pay- 
able *on  demand  to  Daniel  Hale,  or  [*3O1 
order,  for  value  received  on  account  of  the  Lit- 
erature Lottery;  and  the  other  dated  October  9, 
1804,  for  $1,000,  payable  to  Thomas  Storm,  or 
order,  sixty  days  after  date,  value  received  of 
the  lottery. 
Ten  Eyck  suffered  judgment  to  pass  against 


NOTE.— 1.  Promissory  note— Date — Delivery — 
When  it  takes  effect: 

2.  Partnership— Retirement — Dissolution — Notice  to 
third  parties. 

3.  Power  of  one  partner  to   bind  firm — Private 
business. 

4.  Transfer  of  negotiable  paper  after  maturity. 

1.  A  bill  or  note  takes  effect  only  on  delivery,  and 
will  be  binding  only  from  that  day.    Lovejoy  v. 
Whipple,  18  Vt.,  879. 

So  a  note  executed  on  Sunday,  and  delivered  the 
subsequent  Wednesday,  took  effect  from  delivery- 
and  was  valid.  Fritsch  v.  Heislen,  40  Mo.,  555. 

17)6  presumption,  however,  subject  to  rebuttal,  is 
that  a  note  was  delivered  on  the  day  of  its  date. 
Cranston  v.  Goss,  107  Mass.,  439 ;  Anderson  v.  West- 
on,  6  Bing.,  N.  C.,  296 ;  Woodf ord  v.  Dorwin,  3  Vt., 
82;  Smith  v.  McClure,  5  East,  477.  See  Goss  v. 
Whitney,  24  Vt.,  187. 

If  when  delivered  a  notebears  an  anterior  date,  and 
be  payable  at  some  future  time  from  date,  the  time 
will  be  computed  according  to  its  terms.  Powell 
v.  Waters,  8  Cow.,  669;  Barker  v.  Sterne.  9  Exch., 
684. 

2.  Upon  dissolution  of  a  firm,  or  the  retirement  of 
one  or  more  partners,  the  power  of  each  to  bind  the 
others  remains  in  full  force  until  due  notice  is  given 
of  such  dissolution  or  retirement.  Ketcham  v.  Clark, 
6  Johns.,  144;  Buffalo  City  Bank  V.  Howard,  35  N. 
Y.,500;  Howell  v.  Adams.  68  N.  Y.,  314;  Newcomet 
v.  Brotzman,  69  Pa.  St.,  185 ;  Southern  v.  Grim,  67 
111.,  106;  Amidown  v.  Osgood,  24  Vt.,  278;   South- 
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him  by  default,  and  Gaine,  the  other  defend- 
ant, pleaded  non  cusumpxit.  The  case  was 
tried  at  the  June  sittings,  1806,  before  Mr. 
Justice  Thompson,  when  a  verdict  was  found 
for  the  plaintiff. 

The  defendants  were  copartners,  as  book- 
sellers, and  the  copartnership  name  had  been 
signed  by  Ten  Eyck  to  the  notes  in  question. 
The  business  of  the  copartnership  was  princi 
pally  transacted  by  Ten  Eyck,  who  used  to 
subscribe  the  notes  issued  by  the  firm.  The 
defendants  had  been  concerned  together  in  the 
purchase  and  sale  of  tickets,  in  two  former 
lotteries  granted  by  the  State,  viz.,  Literature 
Lottery  No.  1.  and  the  Navigation  Lottery ; 
and  tickets  in  those  lotteries,  as  well  as  in  the 
one  to  which  the  notes  referred,  were  publicly 
sold  in  the  bookstore  of  the  defendants  ;  and  on 
the  door  of  their  store,  a  sign  was  fixed  up,  on 
which  was  written,  "tickets  to  be  sold  here 
in  Literature  Lottery  No.  3."  The  defendant 
Ten  Eyck,  and  the  clerks  who  attended  at  the 
store  of  the  defendants,  generally  sold  the 
tickets,  and  the  money  received  by  them  for 
the  tickets  was  mixed  with  the  money  re- 
ceived in  the  course  of  the  copartnership  busi- 
ness ;  and  in  one  or  two  instances  in  the  two 
former  lotteries,  the  money  received  for  tickets 
was  deposited  in  the  banks,  and  drawn  out  as 
copartnership  money.  Gaine  occasionally  sold 
tickets,  and  mentioned  it  to  Ten  Eyck,  putting 
the  money  received  into  a  drawer.  It  did  not 
appear  that  Gaine  knew  that  the  monev  aris- 
ing from  the  sale  of  tickets  was  mixed"  with 
the  money  received  in  the  copartnership  busi- 
ness. A  separate  account  was  kept  bv  Ten 
Eyck,  with  the  contractors  for  the  two  former 
lotteries  ;  and  a  separate  account  was  also  kept 
by  him  of  tickets  sold  in  Literature  Lottery 
No.  3  (to  which  the  notes  referred),  which  ac- 
3O2*]  counts  were  *uot  entered  in  the  books 
of  the  copartnership ;  but  the  money  arising 
from  the  sale  of  the  tickets  was  put  into  the 
common  stock,  in  the  same  manner  as  in  the 
two  former  lotteries.  Ten  Eyck  was  a  manager 
of  the  Lottery  No.  3,  but  Gaine  had  no  interest 
or  concern  whatever  with  him  in  relation  to 


that  lottery.  Hale  and  Storm  were  joint  man- 
agers of  the  lottery  with  Ten  Eyck,  and  the 
notes  in  question  were  given  to  them  in  part 
for  money  so  received  by  Ten  Eyck  for  the 
tickets  sold. 

The  copartnership  of  Gaine  and  Ten  Eyck 
was  dissolved  by  public  advertisement,  on  the 
22d  October,  1804,  and  the  note  made  payable 
to  Storm,  was  delivered  to  him  on  the  third 
day  of  November,  1804,  after  the  failure  of 
Ten  Eyck,  which  became  publicly  known  on 
the  first  day  of  November,  at  which  time  the 
note  to  Hale  was  delivered.  The  notes  being 
dishonored,  were  indorsed  to  the  plaintiff,  for 
the  use  of  the  State.  Storm,  who  was  admit- 
ted as  a  witness,  declared  that  he  received  the 
notes  as  agent  for  the  State,  and  on  the  credit 
of  Gaine  &  Ten  Eyck,  supposing  them  equally 
concerned  and  equally  liable. 

The  plaintiff's  counsel  offered  in  evidence, 
on  the  trial,  a  paper  dated  the  22d  October,. 
1804,  purporting  to  be  a  release,  from  Gaine 
to  Ten  Eyck,  of  all  demands  against  him  on 
account  of  the  copartnership,  in  consideration 
of  an  assignment  to  him,  of  the  same  date, 
from  Ten  Eyck,  of  all  his  interest  in  the  co- 
partnership property,  and  of  all  his  personal 
property  ;  and  engaging  to  pay  "  all  the  notes 
and  bonds  mentioned  in  a  schedule  annexed, 
and  all  other  debts  due  from  the  copartner- 
ship, of  whatsoever  kind  or  nature,  or  not 
secured  by  notes,  and  to  save  harmless,"  <fcc. 
In  the  schedule  referred  to,  under  the  head  of 
"  notes  given  on  our  account "  were  mentioned 
"  $5,000,  notes  for  lottery."  This  release  was. 
delivered  as  an  escrow,  to  be  delivered  to  Ten 
Eyck,  on  the  performance  of  certain  condi- 
tions, one  of  which  was  never  performed.  The 
reading  of  the  paper  was  objected  to  on  the 
part  of  Gaine  ;  but  the  judge  decided  that 
though  it  could  not  be  read  in  evidence,  as  a 
deed  consummated  and  conclusive  *on  [*3O& 
the  parties,  since  the  conditions  on  which  it 
was  to  be  delivered  had  not  been  complied 
with,  it  might  yet  be  read  in  evidence,  as  to- 
the  confessions  and  declarations  of  the  party, 
in  relation  to  the  subject  matter  ;  but  liable  to- 


wick  v.  McGovern.  28  la.,  533 ;  Bristol  v.  Sprague,  8 
Wend.,  433;  Dundass  v.  Gallagher,  4  Pa.  St.,  205; 
Cluppv.  Rogers,  12  N.  Y.,  283;  Chemung  Bank  v. 
Brudner,  44  N.  Y.,  680. 

Persons  having  no  knowledge  of  the  partnership 
are  not  entitled  to  notice  of  its  dissolution,  or  of 
the  retirement  of  a  partner.  Nussbauiner  v.  Becker, 
87  111.,  281 :  Chamberlain  v.  Daw,  10 Mich.,  319 ;  Creg- 
ler  v.  Durham,  9  Ind.,375. 

Notice  of  dissolution  or  retirement  published  in 
some  newspaper  of  general  circulation  is  sufficient, 
except  as  to  such  persons  as  have  actually  had 
dealings  with  the  firm.  Graves  v.  Merry,  6  Cow., 
701;  Polk  v.  Oliver,  56  Miss..  566;  Prentiss  v.  Sin- 
clair, 6  Vt.,  149;  Watkinson  v.  Bank  of  Pa.,  4  Whart., 
482. 

As  to  persons  dealing  with  the  firm,  actual 
knowledge  of  the  change,  or  knowledge  of  such 
fact  us  would  put  a  man  of  ordinary  prudence  on 
his  guard,  must  be  shown,  to  relieve  the  retiring 
member  or  members  of  the  firm  from  the  responsi- 
bility. No  particular  form  of  notice  is  necessary, 
however.  Austin  v.  Holland,  69  N.  Y.,  571 ;  Bank 
v.  Mudgett,  44  N.  Y.,  514 ;  Vernon  v.  Manhattan  Co., 
17  Wend.,  524;  Deering  v.  Flanders,  49  N.  H.,225: 
Holtgn;ve  v.  Wintker,  85  111..  470:  Kenny  v.  At- 
waU-r,  77  Pa.  St..  34 ;  Holland  v.  Long,  57  Ga.,  36 ; 
Stall  v.  Cassady,  57  Ind.,  284 ;  Shamburg  v.  Rug- 
gles,  83  Pa-  St.,  148;  Lyou  v.  Johnson,  28  Conn.,  1; 
Young  v.  Tibbitts,  32  Wis.,  79  ;  Clapp  v.  Upson,  12 
Wis..  492. 


mere  notoriety  of  the  disolution  was  held  inadmis- 
sible-. 

Publication  of  notice  in  a  newspaper  taken  by  tue- 
person  sought  to  be  charged  with  notice  is  a  fact 
from  which  a  jury  may  infer  actual  notice.  Page 
v.  Brant,  18  111.,  37. 

When  notice  of  a  change  of  firm  name  is  relied- 
upon,  the  change  must  be  such  as  to  indicate  the 
retirement  of  the  person  seeking  to  be  relieved  of 
responsibility.  Am.  Linen  Thread  Co.  v.  Warten- 
dyke,  24  N.  Y.,  550. 

In  Austin  v.  Holland  (69  X.  Y.,  571),  the  mailing 
of  a  letter  containing  notice  was  held  only  pre- 
sumptive evidence,  subject  to  rebuttal. 

Dormant  partner  is  not  liable  to  persons  unaware 
of  his  interest  contracting  after  his  retirement^ 
even  though  no  notice  of  retirement  was  given. 
Kelly  v.  Hiirlburt,  5  Cow.,  534  ;  Davis  v.  Allen,  3  N.. 
Y.,  168 ;  Warren  v.  Ball,  37  111.,  76  ;  Deford  v.  Reyn- 
olds, 3«  Pa.  St.,  325. 

In  case  of  dissolution  by  act  of  law,  notice  is  un- 
necessary. Griswold  v.  Waddingtou,  16  Johns., 
438 ;  Seaman  v.  Waddington,  16  Johns.,  510. 

3.  Pnuvr  of  one  partner  to  hind  firm.    Acts  of  one 
partner  done  inflrm  name  concerning  private  busi- 
ness-   See  Livingston  v.  Roosevelt,  4  Johns..  251 ; 
Doty  v.   Bates,  11  Johns.,  544;  Dob  v.  Halsey.  16- 
Johns..  34;  Foot  v.  Sabin.  19  Johns.,  154:  Vallett  v. 
Parker,  6  Wend.,  615 ;  Mercein  v.  Andrus.  10  Wend.. 
461 ;  Bank  v.  Bowen,  7  Wend.  158. 

4.  Negotiable  paper—  Transfer  after  dishonor.    See 


In  Pitcher  v.  Barrows,  17  Pick.,  361,  evidence  of  I  Johnson  v.  Bloodgood,  1  Johns.,  Cas.,  51. 
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be  explained  or  avoided  by  other  evidence  on 
the  part  of  the  defendant.  The  paper  was  ac- 
cordingly read. 

On  a  motion  for  a  new  trial,  made  on  behalf 
of  the  defendants,  the  following  points  were 
raised  for  the  consideration  of  the  court: 

1.  That  as  the  notes  in  question  were  not 
made  on  the  partnership   account,  and  were 
received  as  a  security  for  the  separate  debt  of 
Ten  Eyck,  as  a  manager  of  the  lottery,  by 
persons  who  knew  that  Gaine  had  no  concern 
with  him  in  that  lottery,  the  notes  were  void 
in  their  hands. 

2.  That  as  the  notes  were  not  issued  by  Ten 
Eyck  until  after  the  dissolution  of  the  copart- 
nership, they  were  void  :  and  the  plaintiff  can 
only  stand  in  the  situation  of  Storm  and  Hale. 

3.  That   the  paper  writing,  mentioned  as 
having  been  delivered  as  an  escrow, .ought not 
to  have  been  admitted  in  evidence. 

This  cause  was  argued  at  the  last  term  by 
Mr.  Woodworth.  Attorney-General,  for  the 
plaintiff ;  and  Messrs.  Hoffman  and  Harison 
for  the  defendants  ;  but  not  having  heard  the 
whole  argument,  and  as  the  points  and 
authorities  are  so  fully  considered  in  the 
opinion  delivered  by  the  court,  the  arguments 
of  the  counsel  are  here  omitted. 

KENT,  Ch.  J.  The  notes  iipon  which  this 
suit  is  brought  were  delivered  by  Ten  Eyck  to 
the  payees,  some  time  after  notice  had  been 
given  in  the  newspapers,  of  the  dissolution  of 
the  partnership  of  Gaine  &  Ten  Eyck.  The 
date  of  the  notes,  then,  becomes  immaterial,  as 
they  were  valid  only  from  the  time  of  their 
delivery  ;  and,  unless  the  contrary  be  shown, 
the  presumption  will  be,  that  they  were  then 
actually  drawn,  and  were  antedated  by  mis- 
take or  design.  If  they  had  been  previously 
drawn,  they  had  no  force  while  in  the  posses- 
sion and  under  the  control  of  the  maker.  To 
all  legal  purposes,  the  notes  are  to  be 
3O4*j  Considered  as  made  or  drawn  when 
they  were  delivered.  This  was  so  ruled  by 
Lord  Kenyon,  in  the  case  of  Abel  v.  Sutton  (3 
Esp.  Cases,  108),  in  which  he  held  that,  if  a 
fair  bill  existed  at  the  time  of  the 'partnership, 
and  was  not  put  into  circulation  until  after  the 
dissolution,  all  the  partners  must  join  in  put- 
ting it  into  circulation,  otherwise  they  were 
not  holden.  Notice  in  the  newspapers  of  the 
dissolution  of  a  partnership,  is  sufficient  notice 
to  all  persons  who  have  had  no  previous  deal- 
ings with  the  firm  ;  and  there  is  no  evidence, 
in  the  present  case,  that  the  payees  ever  had 
any  such  previous  dealings.  This  rule  has  re- 
ceived repeated  sanction  in  the  English  courts 
(Peake's  N.  P.,  42,  144;  Cases,  371  ;  3  Esp. 
108,  248),  and  it  is  reasonable  and  just.  With- 
out the  protection  of  such  a  rule,  one  partner 
never  could  retire  with  safety  from  the  con- 
cerns of  the  partnership.  Instead  of  being  the 
means  of  enterprise  and  profit,  a  mercantile 
connection  of  this  nature  would  prove  a  source 
of  never-ceasing  anxiety,  and  become  oppress- 
ive and  ruinous.  The  fact,  then,  that  the 
notes  were  issued  by  Ten  Eyck,  after  the 
portnership  was  dissolved,  is  sufficient  to 
exempt  Gaine  from  being  bound  by  the  notes, 
even  if  they  had  been  given  for  a  partnership 
concern.  The  power  of  one  partner  to  bind 
the  other  ceases  with  the  existence  of  the 
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partnership.  This  is  a  proposition  clear  and 
undeniable,  and  it  places  the  defense  set  up  by 
Gaine  upon  sure  and  tenable  ground. 

It  would  beas  unjust  as  it  is  illegal  to  charge 
the  defendant  Gaine,  for  the  notes  were  not 
only  given  subsequent  to  the  dissolution  of  the 
partnership  ;  but  the  evidence  in  the  case 
shows  that  they  were  given  for  the  private 
debt  of  Ten  Eyck.  The  partnership  of  the 
defendants  was  a  limited  one.  It  was  con- 
fined to  the  bookselling  business.  Ten  Eyck 
was  a  manager  in  the  lottery  alluded  to  in  the 
notes.  This  was  a  personal  trust,  and  could 
not  be  carried  into  the  partnership.  Gaine 
had  no  interest  or  concern  with  him  in  the 
lottery.  The  payees  were  managers  of  the 
lottery  with  Ten  Eyck,  and,  of  course,  were 
well  acquainted  with  the  relation  in  which  he 
acted,  *and  with  the  consideration  for  [*3O5 
which  the  notes  were  given,  which  was  for  the 
lottery  money  received  by  Ten  Eyck  upon  the 
sale  of  tickets.  Though  the  tickets  were  sold 
in  the  bookstore  of  the  defendants,  and  the 
j  money*  arising  upon  the  sale  of  them  was 
mingled  with  the  copartnership  moneys,  yet  a 
separate  account  was  kept  by  Ten  Eyck  of  the 
sale  of  the  tickets,  which  was  not  in  the 
partnership  books.  There  was,  then,  no 
ground  for  an  inference  that  a  partnership 
existed  in  the  sale  of  the  tickets.  The  sale  wu* 
made  in  pursuance  of  a  trust,  open  and  no- 
torious, not  of  a  copartnership  nature,  and  in 
which  the  payees  were  personally  connected. 
The  proceeds  of  the  sales  formed  a  separate 
account,  detached  from  the  partnership  books  ; 
and,  notwithstanding  that  one  of  the  payees 
said  that  he  received  his  note  on  the  credit  of 
the  firm  ;  yet  he  had  no  authority  to  consider 
the  firm  as  holden,  and  he  drew  that  inference 
at  his  peril.  The  payees  either  knew,  or  were 
bound  to  know,  from  the  facts  in  the  case, 
that  the  notes  were  given  by  Ten  Eyck  on  his 
own  account,  for  a  debt  contracted  by  him  in 
his  character  as  manager.  There  was  no  room 
for  mistake  or  imposition.  The  notes,  upon 
the  face  of  them,  specified  for  what  considera- 
tion they  were  given,  and  the  payees  were  joint 
managers  with  Ten  Eyck  in  the  lottery  in 
question.  Most  clearly,  then,  the  notes  were 
not  given  for  a  partnership  debt,  and  it  is 
equally  clear  that  this  was  known  to  the 
payees.  Here  were  then  copartnership  notes 
given  by  one  partner  for  his  private  debt,  after 
the  partnership  was  dissolved,  and  when  the 
payees  knew  that  the  notes  were  for  his  private 
debt,  and  knew,  also,  or  what  amounts  to  the 
same  thing,  were  chargeable  with  notice  of  the 
dissolution  of  the  partnership.  It  would  be 
difficult  to  make  out  a  stronger  case  for  the 
defendant  Gaine,  even  upon  principles  of 
justice  ;  and  I  feel  disposed  to  adopt  and  apply 
the  rule  laid  down  in  Livingston  v.  Hastie  & 
Patrick  (2  Caines,  249),  that  when  one  takes  a 
partnership  note  from  one  of  the  company,  for 
what  he  knows  to  be  *his  particular  [*3O<> 
debt,  and  he  takes  it  without  the  knowledge  or 
consent  of  the  other  partner,  it  would  be 
wrong  to  hold  the  other  partner  bound,  and 
unreasonable  to  allow  a  payee  thus  to  extend 
his  security. 

If  the  notes,  while  in  the  hands  of  the 
payees,  did  not  bind  Gaine,  they  are  equally 
inoperative  in  the  hands  of  the  plaintiff.  They 
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were  negotiated  to  him  after  they  had  been 
dishonored,  and  lie  t<>ok  them,  subject  to  all 
I  lie  equity  that  existed  against  them  in  the 
hands  of  the  original  payees. 

Hut  a  certain  covenant  of  the  defendant 
(Jaine,  with  ihe  schedule  annexed,  is  supposed 
to  give  a  different  complection  to  the  case. 

This  deed  and  schedule  were  delivered  as  an 
ex-row,  ».  e.,  conditionally,  and  as  the  con- 
dition was  never  complied  with,  the  same  be- 
came void.  Whether  those  papers  were  still 
competent  evidence  against  (Jaine  of  the  facts 
Mated  or  admitted  therein,  is  a  point  we  need 
not  stay  to  examine,  because,  supposing  them 
admissible,  the  declaration  as  to  the  notes  in 
question,  was  too  loose  and  equivocal  to  charge 
(Jaine  with  a  contract  by  which  he  was  not 
before  holden  ;  and  when  we  perceive  that  the 
admission  contended  for  was  against  the  real 
truth  of  the  case.  The  admission  ought,  at 
least,  to  have  been  explicit,  that  the  notes  were 
given  on  a  partnership  account,  and  that  Ten 
Eyck  had  authority  to  draw  and  deliver  them 
in  behalf  of  the  firm.  But  the  admission 
contains  no  such  thing.  It  merely  says,  at  the 
head  of  a  long  list  of  notes,  of  which  those 
before  us  form  a  part,  "  notes  given  on  our 
account ;"  and  this  is  said,  too,  not  in  the 
covenant  executed  by  Gaine,  but  in  a  schedule 
referred  to  in  that  covenant,  and  signed  by  Ten 
Eyck  alone.  This  is  a  very  dangerous  and 
unfit  foundation  on  which  to  rest  a  demand 
against  Gaine  for  the  debts  of  Ten  Eyck.  The 
nature  and  manner  of  the  admission  cannot 
but  strike  us  with  peculiar  force.  The  paper 
was  given  upon  the  ground  of  compromise 
with  a  partner,  who  had  abused  his  confidence  ; 
and  upon  certain  terms,  Gaine  might  not  have 
3O7*]  had  any  objection  to  have  the  *notes  in 
question  added  to  the  list  of  notes  given  on  the 
partnership  account.  If  he  were  to  assume 
the  payment  of  them,  he  would  of  course  be 
very  careless  as  to  the  particular  list  to  which 
they  were  added.  A  paper  which  was  drawn 
originally  upon  the  ground  of  accommodation, 
and  which  has  become  void  in  law,  ought,  at 
least,  to  be  read  with  caution,  for  we  cannot 
determine  how  far  the  facts  it  contains  may 
have  been  declared  or  assumed  hypothetically. 
But  taking  the  declaration  in  its  full  extent, 
that  the  notes  were  given  "  on  our  account," 
it  is  not  sufficient,  because  the  evidence  in  the 
case  is  decisive,  that  the  notes  were  put  in 
circulation  by  Ten  Eyck,  after  the  partner- 
ship was  dissolved,  and  consequently  after  the 
authority  of  one  partner  to  bind  the  other  had 
ceased.  Ten  Eyck  had  no  longer  any  authority 
to  bind  Gaine,  even  upon  a  partnership 
account.  The  case  of  Abel  v.  Sutton  is  to  this 
effect.  It  required  something  more  than  the 
admission  that  the  notes  were  given  upon  a 
partnership  account.  He  must  have  gone  fur- 
ther, and  admitted  that  Ten  Eyck  had  new  or 
fresh  authority  to  negotiate  the  notes  in  behalf 
of  the  firm. 

I  am,  therefore,  of  opinion,  that  the  verdict 
is  against  evidence,  and  that  a  new  trial  ought 
to  be  granted,  upon  payment  of  costs. 

THOMPSON,  J.,  declared  himself  of  the  same 
opinion. 

SPENCER,  J. ,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 


New  trial  granted. 

Part  n  fruit  n>  <  'ontnirt  —Binding  force  of— Dissent  of 
one.  Partner  IH**»liiti<iii  Notice  of.  "Cited  in— 6 
Johns.,  147 ;  5  Cow.,  638. 097  ;  6  Cow.,  704 ;  3  Sand.  Ch., 
91;  1  Laws.,  456;  9  Hun,  649;  3  Barb.,  533;  1  T.  & 
C.,  495. 

Pinrer  of  partner  to  bind  firm  /ii/  notf  (firm  in  in>li- 
vidital  affnii-x.  Cited  in-4  Johns.,  261 ;  9  Johns.,  489  : 
10  Johns.,  38;  7  Wend.,  328;  18  Wend,,  483;  14  Wend., 
157 ;  14  N.  Y..  628;  16  N.  Y.,  ia5 ;  28  N.  Y.,  508. 

Burden  of  avoiding  such  note.  Cited  in— 1  Wend., 
531 ;  14  Wend.,  145. 

Bill*,  notes  and  checks— Date  of.  Cited  in— 7  Cow., 
338  n;  71  N.  Y.,  441. 

Transfer  of  note  after  maturity.  Cited  in— 1  Cow., 
396  ;  5  Wend.,  22,  60i. 

See,  also,  11  Hun,  ai;  2  Duer,  643. 


*CURSOM  t>.  MONTEIRO.          [*3O8 

Assumpsit — Original  Undertaking — Subsequent 
Agreement — Other  Terms  to  be  Offered  by 
Defendant — Plaintiff  to  Elect — Failure  to 
Elect — Original  Undertaking  Extinguished. 

C.  and  M.  entered  into  an  agreement  by  deed,  in 
which  M.  admitted  that  he  was  responsible  for 
$9,259  on  account  of  S.,  and  assigned  certain  property 
in  payment ;  but  M.  was,  nevertheless,  to  offer  other 
terms  of  payment  in  six  months,  which  C.  was  to 
elect  to  receive  or  not,  in  fifteen  days  thereafter. 
At  the  expiration  of  six  months,  M.  offered  his  own 
j  note  for  $1,000,  payable  in  four  years.  C.  did  not 
!  make  his  election,  but  sent  the  assignment  back  to 
M.,  who  refused  to  receive  it.  C.  afterwards 
brought  an  action  of  assumpsit  for  the  money,  for 
which  M.  had  become  responsible.  It  was  held  that 
by  the  agreement  the  assignment  was  an  extinguish- 
ment of  the  original  contract ;  that  the  words  of 
the  agreement,  as  to  the  offer  of  other  terms,  did 
not  import  a  condition,  but  constituted  a  separate 
covenant ;  and  that  M.,  haying  made  an  offer  of 
other  terms  within  the  stipulated  time,  and  no 
election  being  made  by  C.,  M.  was  not  liable  on  the 
covenant. 
Citation— 5  East,  231. 

THIS  was  an  action  of  assumpsit  for  money, 
the  payment  of  which,  by  one  Bonaventure 
Sire,  had  been  guarantied  by  the  defendant. 
The  cause  was  tried  at  the  New  York  sittings, 
the  12th  December,  1806,  before  Mr.  Justice 
Livingston,  when  a  verdict  was  taken,  by  con- 
sent, for  the  plaintiff s,  for  $11,973,  subject  to 
the  opinion  df  the  court,  on  the  following  case. 
On  the  10th  of  December,  1800,  the  defend- 
ant wrote  to  the  plaintiff  that  he  would 
guaranty  the  payment  of  the  premiums  which 
the  plaintiff  might  become  accountable  for,  in 
behalf  of  Bonaventure  Sire,  in  respect  to  in- 
surances on  his  ship  Maria,  on  a  certain 
voyage.  The  plaintiff,  accordingly,  caused 
insurances  to  be  effected  at  Baltimore,  for  the 
voyage,  on  account  of  Bonaventure  Sire,  and 
paid  the  premiums.  Sire  afterwards  be- 
came insolvent,  and  the  defendant,  in  his  cor- 
respondence with  the  plaintiff,  acknowledged 
that  he  had  made  himself  responsible.  On  the 
23d  November.  1802,  an  agreement  was  entered 
into,  by  deed,  between  the  plaintiff  and  de- 
fendant, by  which  the  defendant  admitted 
that  he  was  indebted  to  the  plaintiff  in 
$9,259.25  for  his  responsibility  for  Sire,  and 
assigned  and  transferred  to  the  plaintiff,  in 
discharge  of  the  said  debt,  the  whole  of  what 
the  defendant  was  entitled  to  receive  of  the 
proceeds  of  a  certain  schooner  called  the 
Resolution,  and  the  plaintiff  was  to  have  and 
receive  the  same  in  payment.  But  the  defend- 
ant was,  nevertheless,  obliged  at  any  time, 
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within  six  months  thereafter,  to  offer  other 
terms  of  settlement  and  payment  of  the  said 
debt,  in  lieu  of  the  said  assignment,  to  be  made 
in  writing  and  delivered  ;  and  if  the  plaintiff 
should  not,  within  fifteen  days  thereafter, 
elect  to  receive  the  offer  ol  such  other 
3O9*]  *teims  so  to  be  made,  and  give  notice 
of  such  election,  and  return  the  assignment  to 
the  defendant,  with  the  moneys  received  there- 
on, it  was  then  to  be  deemed  an  absolute 
election  to  keep  the  assignment,  as  a  full, 
absolute  and  complete  payment  and  discharge 
of  all  demands  of  the  plaintiff  against  the  de- 
fendant ;  and  the  defendant,  in  such  case,  was 
released  from  all  demands,  &c. 

On  the  20th  May,  1803,  the  defendant 
wrote  to  the  plaintiff,  and  made  the  offer  of 
other  terms  of  settlement:  viz.  his  own  note 
for  $1,000,  payable  in  four  years,  in  full  satis- 
faction of  the  debt.  On  the  25th  of  June, 
1803,  the  plaintiff  requested  some  further  time 
to  make  his  election,  and  the,  defendant  gave 
him  twenty-one  days  from  that  time  to  return 
or  accept  the  agreement. 

On  the  13th"  July,  1803,  the  plaintiff  sent 
the  assignment  of  the  23d  November,  1802,  to 
the  defendant,  informing  him  that  he  had 
no  objection  to  hold  it  as  a  collateral  security, 
but  not  as  a  release  from  all  further  demands  ; 
and  on  the  18th  of  July  the  defendant  returned 
it,  saying,  that  as  the  plaintiff  had  not  given 
him  notice  of  any  election,  he  returned  the  as- 
signment to  him  as  being  his  property,  and 
that  he  considered  himself  as  completely  re- 
leased. 

Upon  this  case  it  was  agreed  by  the  counsel, 
that  if  the  court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover  in  this 
form  of  action,  judgment  was  to  be  entered 
upon  the  verdict ;  but  that  if  the  plaintiff 
cannot  recover  in  any  form  of  action,  judg- 
ment was  to  be  given  for  the  defendant ;  and 
that  if  the  plaintiff  may  recover  upon  the 
deed,  though  not  in  the  present  form  of  ac- 
tion, then  a  judgment  of  nonsuit  was  to  be  en- 
tered. 

This  cause  was  argued  at  the  last  term  by 
Mr.  Harison  for  the  plaintiff,  and  Messrs. 
Pendleton  and  Hoffman  for  the  defendant. 

Mr.  Ilarison.  By  the  agreement,  the  de- 
fendant was  obliged  within  six  months,  to 
offer  other  terms  of  settlement,  by  which  the 
plaintiff  was  to  be  secured.  Now  this  was  a 
condition  precedent,  and  until  it  was  per- 
formed, the  agreement  could  not  be  absolute 
and  conclusive  between  the  parties.  This 
3 1 O*]  *was  not  intended  as  a  mere  illusory 
agreement,  but  as  something  substantial  and 
beneficial.  An  offer  to  pay  $1,000  in  four 
years  could  never  have  been  deemed  a  per- 
formance of  the  condition.  The  object  of  the 
agreement  was  to  obtain  a  valuable  and  bona 
fide  security,  otherwise  it  was  not  to  be  bind- 
i  ng.  The  offer  of  the  defendant  was  a  mere 
evasion  of  the  condition.  It  may,  perhaps, 
be  contended  that,  as  the  debt  was  acknowl- 
edged by  a  writing  under  seal,  that  the  simple 
contract  is  merged  in  the  deed.  Here  the 
deed,  intended  as  a  security,  was  not  given  by 
the  party  himself,  but  by  a  stranger.  But  a 
mere  agreement  to  give  a  security  does  not 
destroy  the  original  contract.  Where  a  party 
having  a  simple  contract,  agreed  to  take  a  bond 
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with  sureties,  which  was  not  delivered,  and 
the  defendant  pleaded  that  the  bond  was  exe- 
cuted and  ready  to  be  delivered,  the  court 
permitted  the  plaintiff  to  enter  up  judgment 
on  the  simple  contract,  on  condition  of  releas- 
ing the  bond.  The  agreement,  in  the  present 
case,  was  not  intended  to  be  binding,  at  all 
events  so  as  to  put  an  end  to  the  original  con- 
tract ;  but  was  made  to  depend  on  the  per- 
formance of  a  certain  condition,  and  the 
agreement  having  been  returned,  the  plaintiff 
has  a  right  to  resort  to  the  original  contract. 

Messrs.  Pendleton  and  Hoffman,  contra.  By 
the  terms  of  the  agreement,  the  plaintiff 
clearly  accepted  the  assignment,  in  full  dis- 
charge of  the  original  debt.  There  is  a  per- 
fect accord  and  satisfaction.  A  promise  to 
pay  a  less  sum,  it  is  true,  is  no  satisfaction  ; 
but  where  there  is  an  actual  acceptance  of  the 
agreement,  it  is  a  complete  satisfaction. 
(Heatheote  v.  Crookshanks,  2  Term  27 ;  Drake 
v.  MiiclieU,  3  East,  251.)  Though  a  less  sum 
cannot  be  a  satisfaction  of  a  greater  (Adams  v. 
Tappell,  4  Mod.,  88),  yet,  if  a  less  sum  be  ac- 
cepted, and  the  obligee  execute  a  release  under 
seal,  it  is  an  extinguishment  of  the  debt.  (Vitrli 
v.  Button,  5  East,  330 :  Drew  v.  Thome.  Al- 
ley n,  72.) 

But  it  is  said  that  the  agreement  contains  a 
condition  to  be  performed  by  the  defendant. 
The  defendant  undertakes  to  do  a  certain 
thing  in  a  certain  time.  There  are  no  words 
used  which  import  a  condition.  It  is  a  simple, 
independent  covenant  contained  in  the  same 
deed,  the  nonperformance  of  which  does  not 
destroy  the  agreement,  *but  merely  [*311 
renders  the  party  liable  to  an  action.  The 
covenant  was  for  the  benefit  of  the  plaintiff  ; 
if  the  defendant  had  not  offered  other  terms  of 
payment  within  six  months,  he  could  not 
have  called  on  the  plaintiff  to  account  for  the 
assignment,  on  the  ground  that  the  agreement 
was  void.  The  action  of  assumpist,  therefore, 
will  not  lie.  The  proper  remedy  of  the  plaint- 
iff is  for  a  breach  of  the  covenant.  The  offer 
was  certainly  within  the  terms  of  the  agree 
ment.  There  is  no  evidence  of  any  fraud  ; 
nor  does  it  appear  but  that  the  defendant  of- 
fered all  that  was  in  his  power  to  do.  He  was 
to  make  such  offer  as  he  thought  proper,  and 
it  was  intended  to  create  an  option  in  favor  of 
the  plaintiff,  to  accept  or  refuse  the  offer. 
As  the  plaintiff  made  no  election,  the  agree- 
ment became  final  and  conclusive  between  the 
parties. 

Mr.  Harison,  in  reply.  The  agreement  ad- 
mits that  the  defendant  was  responsible  for 
$9,259.25,  and  that  the  assignment  was  a 
payment ;  but  the  word  "  nevertheless,"  which 
follows,  imports  a  condition.  It  is  an  agree- 
ment to  accept  a  satisfaction  upon  condition 
that  the  defendant  offer  another  satisfaction 
within  six  months  ;  and  this  offer  was  to  be 
something  which  would  be  either  a  payment, 
or  security  for  the  debt.  An  offer  of  ten  dol- 
lars, or  a  thousand,  could  not  have  been  re- 
garded as  a  compliance  with  the  condition. 

THOMPSON,  J.  This  action  of  assumpsit,  be- 
ing founded  upon  the  original  undertaking  of 
the  defendant,  the  principal  question  in  the 
case  is,  whether  that  contract  was  not  extin- 
guished by  the  agreement  of  the  23d  of  No- 
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vember,  1802.  This  agreement  was  by  deed, 
and,  taking  it  together,  must,  I  think.  \>e  con- 
sidered :i-  an  extinguishment  of  the  simple 
contract.  The  assignment  of  the  proceeds  of 
the  schooner  Resolution  is  declared  by  the 
parties  to  be  in  discharge  of  the  prior  demand, 
and  it  is  accepted  accordingly.  It  was  con- 
sidered as  terms  of  settlement  and  payment, 
for  the  agreement  provides  that  the  defendant 
shall,  within  six  months,  offer  other  terms  of 
settlement,  and  if  the  plaintiff  did  not  accept 
of  them,  he  was  bound  by  the  assignment 
3 1 2*]  *as  an  absolute  discharge  and  release 
to  the  defendant.  The  case  of  Knight  v.  Cox, 
which  is  cited  in  Fitch  v.  Button-  (5  East,  231), 
shows  that  a  release  will  operate  though  it  be 
accompanied  with  a  new  promise,  and  the 
party  will  be  put  to  his  remedy  on  such  new 
undertaking. 

If  the  defendant,  within  the  time  prescribed, 
did,  according  to  the  covenant,  offer  other 
terms  to  the  plaintiff,  and  the  plaintiff  did  not 
accept  of  them,  there  can  be  no  doubt  that  he 
is  concluded  by  the  assignment  ;  the  original 
contract  is  released  and  gone.  Whether  such 
offer  was  made,  would  more  properly  arise  in 
a  suit  on  the  covenant,  because,  admitting  it 
not  to  have  been  made,  there  is  still  no  ground 
for  the  present  suit.  The  simple  contract  was 
absolutely  extinguished,  and  the  assignment 
was  not  made  and  accepted  upon  condition  to 
be  void,  if  the  defendant  did  not  make  the 
offer.  That  is  not  the  language  of  the  agree- 
ment. The  plaintiff  was  at  all  events  to  hold 
the  assignment,  unless  surrendered  at  his  own 
election,  and  he  could  only  hold  it  upon  the 
terms  upon  which  it  was  accepted,  which  were 
in  discharge  of  the  prior  debt. 

The  only  remedy,  if  any,  which  the  plaintiff 
has,  is  for  a  breach  of  covenant  by  the  de- 
fendant, in  not  making  the  offer ;  and  whether 
the  offer  actually  made  was  or  was  not  a  per- 
formance of  the  covenant,  is  another  question 
which  the  parties  have  chosen  to  submit  to 
the  court  in  this  action.  Upon  this  point  I  am 
also  with  the  defendant.  He  was,  within  six 
months,  to  offer  for  the  consideration  of  the 
plaintiff,  other  terms  of  settlement  and  pay- 
ment ;  and  the  plaintiff  had  fifteen  days  to 
elect  whether  he  would  receive  them  in  lieu  of 
the  assignment.  To  say  that  an  offer  of  less 
than  the  whole  amount  of  the  debt  could  not 
be  made,  is  construing  the  covenant  too 
.strictly.  The  terms  of  settlement  to  be  offered 
were  not  specified  or  defined  in  the  agree- 
ment, and  it  is  impossible  for  the  court  to  say 
what  specific  terms  were  intended.  It  is  clear 
the  parties  had  not  defined  or  understood 
them.  They  were  to  be  left  in  the  first  in- 
stance to  the  discretion  of  the  defendant, 
J513*j  *and  the  plaintiff  had  a  given  time  to 
consider  of  them.  They  must  of  course  have 
been  terms  undefined  and  uncertain  in  the 
contemplation  of  the  parties.  All  that  we 
(tan  require  is,  that  the  defendant  should,  bona 
jide,  make  an  offer  of  terms  valuable  and  cer- 
tain, and  not  an  offer  of  terms  absurd  and 
frivolous,  for  that  would  be  in  fraud  of  the 
covenant  ;  and  it  cannot,  I  think,  be  denied 
that  the  terms  offered  were  of  the  former  de- 
scription. They  were  treated  as  such  by  the 
plaintiff,  for  time  was  a-sked  to  deliberate 
whether  or  not  to  accept  them.  By  the  agree- 
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ment  the  defendant  w.-i-  discharged  from  his 
personal  responsibility  ;  and  the  plaintiff  had 
agreed  to  accept,  instead  of  it,  a  specified 
fund,  uncertain  as  to  its  product  and  amount. 
The  terms  offered  were  a  personal  responsibil- 
ity to  the  amount  of  $1,000,  and  it  is  impossi- 
bfe  for  the  court  to  say  that  this  offer  was, 
under  these  circumstances,  a  fraudulent  eva- 
sion of  the  covenant. 

I  am,  accordingly,  of  the  opinion  that  the 
defendant  is  entitled  to  judgment. 

KENT,  Ch.  «/.,  was  of  the  same  opinion. 

SPENCER,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  for  the  defendant. 


EMANS 

v. 
TURNBULL,    DENTON   AND    VOORH1S. 

1.  Ownership  of  Qravesend.  2.  Hundred 
Tears  Possession — Sea-weed— Property  of 
Owner  of  Soil.  3.  Right  of  Egress  and  Re- 
gress, What  not  Included. 

The  inhabitants  of  Gravesend  are  not  the  owners 
of  a  certain  neck  of  land,  described  in  an  agree- 
ment entered  into  between  them  and  one  Brown,  in 
1670 ;  but  the  same  belongs  to  the  persons  holding 
under  Brown  ;  nor  have  the  inhabitants  of  Graves- 
end  a  right  to  take  and  carry  away  sea-weed  from 
the  beach  or  shore  of  the  said  neck  of  land. 

Where  an  agreement  relative  to  land  has  existed 
for  more  than  a  hundred  years,  and  uninterrupted 
possession  under  it,  by_  one  of  the  parties,  his  heirs 
and  assigns,  the  opposite  party  is  concluded  from 
disputing1  the  title,  and  the  court  will  not  listen  to 
technical  objections  to  the  deed  for  want  of  apt 
words,  proper  parties,  or  form.  Sea-weed,  &c.,  cast 
on  the  shore  belongs  to  the  owner  of  the  soil,  and 
not  to  the  first  occupant. 

A  right  of  egress  and  regress  over  land,  or  of 
fishing  and  fowling,  does  not  give  the  right  of  tak- 
ing wood,  grass,  or  anything  appurtenant  to  the 
ownership  of  the  soil. 

Citations— 3  East,  15 ;  2  Bl.  Com.,  261 ;  Harg.  L. 
Tr.,28. 

THIS  was  an  action  of  trespass,  for  assault- 
ing the  plaintiff,  and  stopping  and  detain- 
ing him  and  his  horses  and  wagon,  for  the 
space  of  twenty  minutes,  at  Gravesend,  in 
King's  County. 

*The  defendants  pleaded,  1.  The  [*314 
general  issue.  2.  Son  assault  deinense,  to  which 
the  plaintiff  replied  de  injuria  pi-opria,  &c.  8. 
That  the  defendant  Turnbull,  before  and  at 
the  time  of  the  trespass,  was  possessed  of  a 
certain  close  in  Gravesend,  and  of  the  sea- 
weed which  laid  on  the  ground  in  the  close ; 
and  being  so  possessed.  &c.,  the  plaintiff, 
with  force  and  arms,  entered  the  said  close  and 
took  a  large  quantity  of  the  sea-weed  of  the 
said  defendant,  and  would  have  carried  it 
away,  whereupon  the  said  defendant,  as  owner 
of  the  said  close  and  sea-weed,  and  the  other 
defendants,  as  his  servant*,  and  by  his  order, 
gently  laid  their  hands  upon  the  said  sea- 
weed, in  order  to  keep  the  same,  and  also 
gently  laid  their  hands  on  the  horses  and 
wagon  of  the  plaintiff,  to  lead  them  out  of  the 
said  close,  &c.  The  plaintiff  replied  to  this 
plea,  protesting  that  the  defendant,  Turnbull 
was  not  possessed  of  the  close,  &c.,  nor 
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owner,  &c.,  and  stating  that  the  defendants 
did  the  wrong  de  injuria  sua,  absque,  &c.  To 
tins,  the  defendants  rejoined,  that  the  de- 
fendant Turnbull  was  possessed,  &c.,  and  was 
owner  of  the  sea-weed,  and  the  plaintiff  joined 
issue  thereon. 

The  cause  was  tried  before  Mr.  Justice 
Tompkins,  at  the  King's  County  Circuit,  in 
April,  1806,  when  the  jury  found  a  verdict  for 
the  defendants. 

The  evidence  produced  at  the  trial  was  as 
.follows:  1.  An  Indian  deed,  dated  the  7th 
May,  1654,  to  the  patentees  and  inhabitants  of 
Gravesend,  for  the  neck  of  land  from  Antonie 
Johnson's  house,  southward,  and  Conyne 
Island,  with  all  the  meadow  land  and  marsh 
land  thereto  belonging.  2.  A  patent  from  the 
Dutch  Governor  Kieft,  dated  the  27th  May, 
1643,  to  Anthony  Jansen  Van  Salee,  for  one 
hundred  morgan  of  land,1  lying  in  the  bay, 
over  against  Conyne  Island,  and  stretching 
Along  the  strand,  &c.,  &c.  3.  A  patent  from 
•Governor  Kieft  dated  the  19th  December,  1645, 
for  the  town  of  Gravesend  to  four  persons 
therein  named,  their  associates,  heirs  and  suc- 
cessors, &c.,  of  a  certain  quantity  of  land, 
&c.,  beginning  at  the  mouth  of  a  creek  adja- 
315*]  cent  to  Conyne  Island,  &c.,  &c.  *4. 
A  patent  of  confirmation  from  Governor 
Nicolls  to  Francis  Brown,  dated  the  llth  June, 
1667,  for  the  one  hundred  morgan  of  land, 
originally  patented  to  Anthony  Jansen  Van 
Salee,  under  whom  Brown  held  by  mesne  as- 
signment. 5.  A  report  of  referees  to  Gov- 
ernor Lovelace,  stating  that  Francis  Brown 
had  no  meadow  mentioned  in  his  patent,  and 
was  short  of  his  one  hundred  morgan  of  land, 
and  they  report  one  third  of  the  meadow  lying 
before  his  door,  to  make  up  the  one  hundred 
morgan,  one  third  to  the  inhabitants  of  Graves- 
end  for  the  ditching  they  had  done,  though  it 
did  not  belong  to  Gravesend,  and  one  third  to 
be  at  the  disposal  of  government.  6.  An  order 
of  Governor  Lovelace  dated  the  23d  August, 
1669,  stating  a  controversy  subsisting  between 
the  inhabitants  of  Gravesend  and  Francis 
Brown,  concerning  some  meadow  ground  ad- 
joining to  twelve  morgan  of  upland  in  the 
patent  to  Brown,  but  claimed  by  the  inhabit- 
ants of  Gravesend  as  within  their  patent,  and 
the  governor  allows  one  third  of  the  meadow 
to  Brown  and  two  thirds  to  the  inhabitants  of 
Gravesend  ;  and,  as  the  neck  of  land  had  hith- 
erto most  usually  been  enjoyed  in  common  be- 
tween the  town  and  Brown's  farm,  he  ordered 
it  to  continue  so  with  a  right  of  appeal  by  either 
party  to  the  next  assizes.  7.  The  proceedings 
of  a  court  of  assize,  held  in  November,  1669, 
in  which  the  inhabitants  of  Gravesend  were 
plaintiffs,  and  Francis  Brown  defendant,  and 
on  a  trial  by  jury,  a  verdict  was  found  for 
the  defendant ;  but  the  court  annulled  the  ver- 
dict and  ordered  the  division  of  the  meadow, as 
•divided  by  Governor  Lovelace  the  23d  August, 
1669,  to  stand  good  ;  and  that  the  plaintiffs 
should  have  the  benefits  of  those  orders  if  they 
took  out  their  patent  according  to  law  in  twenty- 
eight  days.  8.  An  agreement  dated  the  29th 
April,  1670,  between  the  inhabitants  of  Graves- 
end  and  Brown,  in  which  it  is  agreed  that  the 
lands  and  limits  lately  in  controversy  shall  be 

1.— A  morg-an  is  nearly  two  acres. 
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held  and  owned  to  each  party,  their  heirs,  &c., 
&c. ;  that  Brown  shall  have  the  neck  of  land 
with  the  timber  and  herbage  that  lies  from 
his  house  southward,  bounded  on  one  side  by 
the  bay  to  the  west,  and  by  a  creek  to  the  east, 
and  the  creek  *to  be  the  boundary  be-  [*316 
tween  Brown  and  Gravesend  ;  but  the  inhabit- 
ants of  Gravesend  shall  have  free  egress  and 
regress  over  the  said  neck  of  land  and  along 
by  the  water  side,  or  strand  on  the  west,  with 
the  liberty  of  fishing  and  fowling  or  any  other 
needful  Occasion,  without  any  molestation 
from  Brown,  &c.,  9.  A  patent  of  confirmation 
from  Governor  Lovelace  to  Gravesend,  dated 
1st  July,  1670,  referring  to  and  confirming  the 
above  articles  of  agreement.  10.  An  agree- 
ment, dated  12th  of  March,  1734,  between  the 
trustees  of  Gravesend  and  Albert  Coerton 
(through  whom  the  defendant  claimed),  in 
which  it  was  agreed  that  the  inhabitants  of 
Gravesend  should  have  their  way  or  road  to 
their  lauding  at  the  bay  side,  in  a  certain  man- 
ner set  forth  in  the  agreement. 

It  was  admitted  that  the  neck  was  not  with- 
in the  boundaries  of  the  patent  to  Anthony 
Jansen,  or  the  patent  to  Francis  Brown,  but 
was  within  the  limits  of  the  patents  for  Graves- 
end.  A  deed  from  Albert  Coerton  dated  9th 
March,  1740,  to  Van  Voorhis,  and  a  deed  from 
Van  Voorhis  to  B.  and  C.  Van  Voorhis,  dated 
5th  October,  1756,  were  also  read  in  evidence. 

From  the  parol  evidence,  it  appeared  that  the 
neck  was  a  strip  of  poor,  sandy  ground,  un- 
cultivated, but  producing  wild  grass  and  capa- 
ble of  maintaining  cattle,  &c.  The  defendant 
Turnbull,  and  those  under  whom  he  claims, 
have  used  it  for  the  purpose  of  pasturing 
cattle.  A  quantity  of  wood  fit  for  fuel,  was 
also  growing  on  the  neck  ;  and  as  far  back  as 
the  witnesses  could  remember,  Albert  Coerton 
and  his  assigns  were  considered  as  possessing 
the  neck,  and  did  exclusively  pasture  it  and 
take  the  wood  ;  and  that  it  was  considered  as 
possessed  under  the  agreement  of  1670  ;  that 
the  neck  was  used  by  the  inhabitants  of 
Graveseud  for  the  purpose  of  passing  and  re- 
passing  to  fish,  for  a  public  landing,  and  for 
depositing  manure  until  it  was  convenient  to 
remove  it,  and  that  it  was  so  used  under  a  belief 
of  right ;  that  previous  to  the  war  of  1775,  the 
sea-weed  was  not  known  to  be  of  any  value, 
but  since  the  war  it  has  been  known  as  a  ma- 
nure ;  and  from  that  time  the  inhabitants 
*of  Gravesend  have  continually  taken  [*3 1 7 
and  carried  away  the  sea-weed  from  the  shore 
or  beach  of  the  neck,  though  continually 
warned  not  to  take  it  by  the  owners  of  the 
land  under  the  patents  to  Jansen  and  Brown  ; 
that  the  plaintiff  being  an  inhabitant  of  Graves- 
end,  collected  a  load  of  the  sea-weed  on  the 
shore  or  beach  of  the  neck,  and  was  about, 
carrying  it  away  when  the  defendant  forbid 
him,  and  the  trespass  complained  of  was  com- 
mitted. It  appeared  that  if  the  sea-weed  were 
left  on  the  beach  it  would,  as  driven  up  by  the 
sea,  form  a  row  and  protect  the  bank  from 
being  washed,  and  the  sand  from  being  thrown 
upon  the  neck. 

A  motion  for  a  new  trial  was  made  at  the 
last  term,  and  argued  by  Messrs.  Bigg*  and 
Benson  for  the  plaintiff,  and  by  Messrs.  Han- 
son and  Hoffman  for  the  defendants. 

Messrs.  Biggs  and  Benson.     The  only  ques- 
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tion  is,  who  was  the  owner  of  the  sea-weed  V 
The  defendant  Turnbull  claims  it  as  owner  of 
the  soil  on  which  it  was  cast.  The  Ivcus  in 
quo  is  admitted  to  be  within  the  patent  of 
Gravesend.  The  patentees  of  Graveseud  were 
a  body  politic  or  corporation,  and  entitled  to 
all  the  franchises  mentioned  in  their  patent ; 
such  as  fishing,  fowling,  &c.,  and  the  right  of 
taking  up  what  was  cast  on  the  shore  must  be 
considered  as  an  incident  of  franchise  granted 
by  the  patent.  (Bac.  Abb. ,  tit,  Corporations, 
B'.  D.  Dyer,  100;  2  Term,  672;  1  Hughes'  Ab., 
465;  4  Inst.,  297.) 

Tin-  neck,  or  locus  in  quo  being,  as  we  con- 
tend, vested  in  the  freeholders  and  inhabitants 
of  Qravesend.  either  as  a  corporation  or  in  such 
way  as  to  entitle  them  to  the  franchises,  it  re- 
mains to  inquire  whether  they  have,  by  any 
act,  been  devested  of  this  property.  The 
agreement  of  the  29th  April,  1670,  contains  no 
words  sufficient  to  pass  a  fee  to  Brown,  waiv- 
ing all  objections  to  the  agreement  for  want  of 
proper  parties.  It  amounts  to  no  more  than  a 
license  to  Brown  to  take  the  wood  and  herbage. 
If  there  was  a  grant,  in  express  terms,  of  the 
wood  and  herbage  from  the  town  of  Graves- 
end  to  Brown,  the  fee  in  the  soil  would  still  re- 
main in  the  grantors.  If,  by  a  formal  grant 
of  the  herbage  or  vesture  of  land,  the  soil  does 
not  pass  (4  Cymyn's  Dig.  Grant. ,  E,  5  ;  Co. 
Litt. ,  4  b,  note  19),  a  fortiori,  it  would  not  pass  by 
3 1 8*]  such  an  agreement.  The  inhabitants  *pf 
Gravesend  then  being  owners  of  the  fee  or  soil, 
are  they  not  owners  of  all  things  cast  or  thrown 
upon  the  land  ?  The  sea-weed  vested  in  them 
either  ipso  facto,  by  being  cast  up  by  the  sea, 
or  by  their  exercising  acts  of  ownership  as 
taking  possession.  It  has  been  the  constant 
practice  of  the  inhabitants  of  Gravesend  to  go 
and  fetch  sea-weed  ever  since  it  has  been 
known  to  have  been  of  any  value  as  a  manure. 
This  usage  is  evidence  of  a  franchise  belong- 
to  the  corporation.  (Hargrave's  Law  Tracts, 
Vol.  L,  p.  26,  27;  Hale's  Treatise  de  Jure  Maris, 
part  1,  cap.  6.)  Whether  the  product  of  the  sea, 
or  whatever  is  thrown  upon  the  land,  becomes 
the  property  of  the  owner  of  the  land  without 
any  act  of  ownership  on  his  part,  and  taking 
possession  seems  not  to  have  been  clearly  set- 
tled by  writers  on  this  subject.  Prior  occu- 
pancy is  considered  by  some  as  the  only  title  ; 
and  the  general  rule  seems  to  be  that  where  an 
article  is  thrown  upon  the  land  by  the  opera- 
tion of  nature,  the  first  occupant,  if  he  does 
not  commit  a  trespass  by  going  on  the  land, 
will  be  the  absolute  owner.  (1  Domat's  Civil 
Law,  lib.  3,  tit.  7,  sec.  2;  2  Black.  Com.,  393.) 
In  the  present  case,  the  plaintiff  was  the  first 
occupant ;  and  admitting,  for  the  sake  of  ar- 
gument, that  the  defendant  Turnbull  was  the 
owner  of  the  soil  still,  by  the  agreement,  all 
the  freeholders  and  inhabitants  of  Gravesend 
had  the  right  of  passing  and  repassing  over  the 
neck  of  land,  "  for  the  purpose  of  fishing  and 
fowling,  and  other  needful  occasions."  The 
plaintiff,  therefore,  was  lawfully  on  the  land, 
and  not  a  trespasser  there,  and  having  first 
taken  possession  of  the  sea-weed  he  became, 
bv  right  of  occupancy,  the  complete  owner. 
T"he  words  "needful  occasions,"  ought  to  be 
construed  liberally  and  beneficially  for  the  in- 
habitants of  Gravesend.  The  doctrine  of  in- 
tendment,  or  prescription,  is  in  favor  of  com- 
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mon  right,  and  is  never  held  in  diminution  of 
it.  The  right  of  ingress  and  regress  over  the 
neck  existed  in  the  inhabitants  for  every  pur- 
pose, as  to  go  and  fetch  away  sand  as  well  as 
sea-weed.  The  patent  from  the  English  gov- 
ernor confirms  all  the  right  under  the  agree- 
ment and,  in  fact,  amounts  to  a  grant.  The 
plaintiff  had,  then,  a  right  to  go  on  the  neck, 
and  having  first  taken  possession  of  the  sea- 
weed thrown  up  there,  the  defendants  were 
trepassers  in  forcibly  wresting  it  from  him. 

* Messrs.  Hoffman  and  Hanson,  con-[*31O 
tra.  If  the  agreement  of  1670  passed  the  soil, 
then  Turnbull  was  owner  of  the  sea-weed 
thrown  upon  it.  The  words  are,  that  each  par- 
ty should  own,  hold  and  maintain,  &c.,  in  their 
proper  right,  and  to  their  heirs  and  assigns 
forever.  This  refers  to  the  property  after- 
wards described,  and  which  was  so  to  be  held 
and  enjoyed.  The  laud  called  The  Neck  became, 
therefore,  vested  in  Brown,  his  heirs  and  as- 
signs, under  whom  the  defendant  Turnbull 
claims.  From  1670,  until  this  time,  Brown 
and  those  claiming  under  him  have  exercised 
an  exclusive  ownership  in  the  neck,  subject  to 
the  right  only  of  passing  and  repassing,  by  the 
inhabitants  of  Gravesend.  The  acquiescence 
under  the  agreement,  is  sufficient  evidence 
that  it  was  made  by  proper  parties,  and  under 
full  powers.  Indeed,  the  intention  of  the  par- 
ties is  to  be  considered  ;  and  if  the  words, 
though  not  technical,  are  such  as  clearly  indi- 
cate the  intention,  the  court  will  give  them 
effect.  Great  liberality  has  been  adopted  in 
expounding  deeds.  If  a  man  by  deed  coven- 
ant that  if  A  is  not  paid  rent  at  a  certain  time, 
it  shall  be  lawful  for  him  to  distrain  for  the 
rent  in  the  manor  of  F  ;  this  amounts  to  a  rent- 
charge,  without  any  express  words  to  that 
purpose.  (Litt.,  sec.  241.)  So  if  a  man  cov- 
enant that  it  shall  be  lawful  for  another,  his 
heirs  and  assigns,  always  to  use  a  certain  way 
through  his  close,  this  amounts  to  a  grant  of 
the  way.  (3  Levinz,  305.  See,  also,  5  Term, 
163.)  So  if  a  person  agrees  that  another,  for 
a  valuable  consideration,  shall  have  a  certain 
piece  of  land,  it  amounts  to  a  bargain  and  sale 
of  the  land.  (3  Leonard,  16.)  The  words 
"  wood  "  and  "herbage, "subsequently  used,do 
not  control  the  first  part  of  the  agreement, 
but  are  mere  surplusage.  It  is  the  same  as  to 
say  that  Brown  should  have  the  soil,  together 
with  the  wood  and  herbage.  The  land  is  the 
principal,  the  timber  and  herbage  are  inci- 
dents. Again,  where  there  is  an  express  res- 
ervation, it  excludes  all  implication,  and  the 
party  can  claim  no  more  than  is  expressed. 
The  liberty  of  fishing  and  fowling  only  is  re- 
served. If  the  right  of  soil  did  not  pass  to 
Brown,  why  reserve  a  right  of  way  only,  and 
a  liberty  to  fish  and  fowl  ?  By  the  other  need- 
ful *occasions  was  meant  nothing  more  [*32O 
than  that  the  inhabitants  of  Gravesend  might 
use  the  neck  as  a  landing-place  for  their  goods 
or  for  manure,  which  were  to  be  carried  away. 
The  use  of  the  neck  for  this  purpose  is  stated 
in  the  evidence.  The  grant  of  the  English 
governor  confirms  this  agreement,  and  the 
rights  of  the  parties  under  it ;  and  an  exclu- 
sive and  undisturbed  possession  by  Turnbull, 
and  those  under  whom  he  claims,  for  more 
than  a  hundred  years,  ought  to  put  an  end  to 
every  doubt  on  the  subject.  After  the  accept- 
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ance  of  the  new  grant  the  inhabitants  of  Graves- 
end  could  never  deny  the  agreement  of  1670, 
which  is  a  perpetual  estoppel  to  them  and  all 
persons  claiming  under  them.  (3  East  15.)  If 
a  person  accept  a  subsequent  grant,  he  must 
be  bound  by  it,  and  cannot  claim  more, 
under  the  former  title,  than  is  contained  in 
such  grant.  But  if  all  the  documentary  evidence 
had  been  destroyed,  the  long  possession  of  the 
defendant  would  be  sufficient.  Again,  the 
sea-weed  belongs  to  the  owner  of  the  soil,  not 
to  the  first  occupant.  The  civil  law  which  has 
been  cited  does  not  prevail  here.  It  is  author- 
ity no  further  than  it  has  been  adopted  in  the 
English  common  law,  or  by  our  own  courts. 
By  the  English  law,  treasure-trove  belongs  to 
the  sovereign.  Animals  ferae  natures  belong  to 
nobody  ;  but  if  they  make  nests  or  burrow  in 
my  land,  and  have  young  ones  there,  I  have  a 
property  in  them,  ex  ratione  soli,  until  they  fly 
or  run  away.  If  the  unfledged  young  of  birds 
belong  to  the  owner  of  the  soil,  a  fortiori,  in- 
animate substances,  like  sea-weed,  must  belong 
to  him.  Again,  all  the  gradual  accessions  to 
the  soil,  or  alluvions,  belong  to  the  owner  of 
the  soil.  (Har grave's  Law  Tracts,  28.)  The 
sea-weed,  as  well  as  the  sand,  is  a  gradual  in- 
crement from  the  sea.  The  owner  of  the  land 
may  remove  it,  or  suffer  it  to  remain  to 
strengthen  the  soil  ;  it  is  an  incidental  advan- 
tage arising  from  the  drift  of  the  sea,  to  which 
the  owner  of  the  soil  has  a  perfect  right. 
Wrecks  from  the  sea  belong  either  to  the  own- 
er of  the  soil  or  to  the  sovereign.  There  is  no 
evidence  of  any  claim,  or  of  the  exercise  of 
any  right  in  the  inhabitants  to  take  and  carry 
away  the  sea-weed  for  more  than  100  years. 
321*]  The  reservation  *to  them  was  of  a  mere 
right  of  egress  and  regress.  The  plaintiff  has 
shown  no  customary  or  prescriptive  right  to 
take  and  carry  away  the  sea-weed.  Such  a 
right  must  exist  uninterruptedly,  and  be  ac- 
quiesced in  for  a  long  time,  to  constitute  a 
prescription. 

KENT,  Ch.  J.  The  first  question  arising 
upon  this  case  is,  who  is  seized  in  fee  of  the 
locus  in  quo  ?  Does  it  reside  in  the  inhabi- 
tants of  Gravesend,  or  in  Turnbull,  the  defend- 
ant ?  By  the  agreement  of  1670,  it  was  evi- 
dently intended  to  convey  the  fee  of  the  neck 
to  Brown.  It  is  stated  to  be  a  final  agreement 
or  determination,  concerning  certain  parcels 
of  land  lately  in  controversy  between  the  par- 
ties, and  the  order  of  Governor  Lovelace,  of 
the  preceding  year,  stated  that  the  title  to  the 
neck  was  one  of  the  subjects  of  controversy. 
The  agreement  declares  that  the  said  parcels  of 
land  shall  be  owned  and  held  by  each  party, 
as  thereafter  mentioned,  and  to  their  heirs, 
successors  and  assigns,  as  their  proper  right : 
and  in  the  7th  and  8th  articles  it  is  declared  to 
be  agreed  that  Brown  should  have  all  the  neck 
of  land,  with  the  timber  and  herbage,  and  that 
the  inhabitants  of  Gravesend  should  have  free 
egress  and  regress  over  the  same.  The  inten- 
tion here  is  manifest  to  vest  the  fee  in  Brown, 
and  to  reserve  a  right  of  way  to  the  inhabi- 
tants. Considering  the  antiquity  of  the  in- 
strument, and  that  the  defendant  Turnbull, 
and  those  under  whom  he  claims  by  a  regular 
deduction  of  title  from  Brown,  for  a  period  of 
time  as  remote  as  the  memory  of  witnesses  can 
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reach,  have  exercised  constant  and  exclusive 
ownership  over  the  neck  in  question,  the  agree- 
ment ought  at  this  day  to  be  most  liberally  ex- 
pounded, so  as  to  give  effect  to  the  intention. 
The  agreement  purports  to  be  signed  by  sun- 
dry persons,  and  the  inhabitants  of  Gravesend 
cannot  be  permitted  to  say  that  those  were  not 
persons  competent  to  convey  the  neck  ;  for, 
afterwards,  in  the  same  year,  1670,  they  ac- 
cepted from  Governor  Lovelace  a  confirmation 
of  their  patent,  which  patent  of  confirmation 
expressly  allows  and  confirms  the  agreement. 
The  inhabitants  of  Gravesend  are,  therefore, 
to  be  considered  as  regular  parties  to  the  agree- 
ment ;  *and  as  it  was  accompanied  [*3i22 
by  a  delivery  of  possession  (for  so  we  are  to 
intend,  as  the  possession  hath  been  uninter- 
ruptedly enjoyed  and  continued  down),  the 
people  of  Gravesend  are  concluded  from  dis- 
puting the  title  of  the  opposite  party.  Admit- 
ting the  writing  to  be  deficient  in  the  apt  terms 
requisite  to  pass  a  fee,  the  agreement  ought  to 
bind  the  inhabitants,  especially  after  such  a 
lapse  of  time,  accompanied  by  so  long  an  ac- 
quiescence. An  arbitration  bond  and  award 
cannot  have  the  operation  of  conveying  land  ; 
but  a  party,  by  his  agreement  in  that  way  has 
been  held  to  conclude  himself  from  disputing 
the  title.  (Doe  v.  Rosser,  3  East,  15.)  This  is 
going  much  further  than  the  present  case  re- 
quires. We  need  only  say,  that  if  one  party 
agrees  in  writing  with  another  that  he  shall 
own  and  hold  a  piece  of  land  to  him  and  his 
heirs,  and  he  delivers  him  the  possession,  and 
that  possession  is  held  and  enjoyed  for  a  time 
beyond  the  memory  of  man,  in  such  a  case,  we 
will  not  search  curiously  for  technical  terms, 
but  will  hold  the  party  concluded,  by  his 
agreement  and  subsequent  acts,  from  disputing 
the  title. 

The  next  point  in  the  case  is,  whether  the 
sea-weed  thrown  by  the  sea  upon  the  shore  or 
beach  of  the  neck,  did  thereby  vest  in  the 
owner  of  the  soil,  or  belong  to  the  first  occu- 
pant. The  plantiff's  right,  if  any,  rested  upon 
occupancy  ;  for  the  liberty  of  egress  and  re- 
gress, and  of  fishing  and  fowling,  reserved  to 
the  inhabitants  of  Gravesend  by  the  agreement 
of  1670,  gave  them  no  other  rights  than  those 
expressed.  They  could  not  take  wool,  grass, 
or  anything  appurtenant  to  the  ownership  of 
the  soil.  The  plaintiff  then  had  no  right  to 
the  sea-weed  because  he  was  an  inhabitant  of 
Gravesend.  Any  stranger  would  have  had  an 
equal  right  to  take  it. 

The  sea-weed  thus  thrown  up  by  the  sea 
may  be  considered  as  one  of  those  marine  in- 
creases arising  by  slow  degrees  ;  and  accord- 
ing to  the  rule  of  the  common  law,  it  belongs 
to  the  owner  of  the  soil.  The  rule  is,  that  if 
the  marine  increase  be  by  small  and  almost 
imperceptible  degrees,  *it  goes  to  the  [*323 
owner  of  the  land  ;  but  if  it  be  sudden  and 
considerable,  it  belongs  to  the  sovereign. 
(2  Bl.  Com.,  261  ;  Harg.  Law  Tracts,  28.) 
The  sea- weed  must  be  supposed  to  have  accu- 
mulated gradually.  The  slow  increase,  and 
its  usefulness  as  a  manure,  and  as  a  protection 
to  the  bank,  will,  upon  every  just  and  equita- 
ble principle,  vest  the  property  of  the  weed  in 
the  owner  of  the  land.  It  forms  a  reasonable 
compensation  to  him  for  the  gradual  encroach- 
ments of  the  sea,  to  which  other  parts  of  his 
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•estate  may  be  exposed  ;  this  is  one  sound  rea 
son  for  venting  these  maritime  increments  i 
the  proprietor  of  the  shore.  The  ju*  attumonu 
ought  in  this  respect  to  receive  a  liberal  en 
wuragement  in  favor  of  private  right.  I  am 
of  opinion,  therefore,  that  the  motion  fora  new 
trial  ought  to  be  denied. 

THOMPSON,  J.,  concurred. 

SPENCER,  J.,  not  having  heard  theargumen 
in  the  cause,  gave  no  opinion. 

Judgment  for  the  defendants. 

Cited  in-15  Wend.,  5«3 :  6  N.  Y.,  652  ;  6  Hun,  200 
5  Duor,  280  ;  10  Bos.,  256  ;  6  Peters,  740  ;  101  111.,  65 
2  Allen,  550 ;  33  Ind.,  408. 


BOBINSON  AND  ROBINSON 

t>. 
THE  MARINE  INSURANCE  COMPANY 

Vi'uxel  Driven  Into  Intermediate  Port  —  Ooods  Re 
by  Owner  —  freight  —  Amount  Earned. 


Where  a  vessel  is  driven  by  the  perils  of  the  set 
into  an  intermediate  port,  and  is  unable  to  proceed 
to  her  port  of  destination,  and  the  goods  are  re- 
ceived at  the  Intermediate  port  by  the  owner, 
freight  pro  rata  itineris  is  due  for  the  goods  so  re- 
ceived. The  rule  adopted  for  ascertaining  the 
amount  of  freight  earned,  was  to  ascertain  how 
much  of  the  voyage  had  been  performed  when  the 
disaster  happened  which  compelled  her  to  seek  such 
port.  It  seems  that  a  better  rule  would  be,  if  the 
facts  in  the  case  afford  sufficient  data  for  its  adop- 
tion, to  ascertain  how  much  of  the  voyage  had  been 
performed  when  the  goods  arrived  at  the  interme- 
diate port,  because  that  is  the  extent  of  the  voyage 
performed,  as  it  respects  the  interest  of  the  ship- 
per. 

Citations—  Abbot,  249  ;  2  Burr.,  882;  5  East,  316  ;  2 
Cai..  21  ;  1  Johns..  27  ;  2  Johns.,  Cas.,  443. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  freight  of  the  schooner  Sukey  and 
Polly,  on  a  voyage  "at  and  from  New  Orleans 
to  Cape  Nicholas  Mole,  and  at  and  from  thence 
to  one  other  port,  say  Port  au  Prince,  Cape 
Francois,  or  the  island  of  St.  Thomas,  against 
sea  risks  only."  The  cause  was  tried  before 
Mr.  Justice  Livingston,  at  the  New  York 
sitting,  the  9th  December.  1806,  and  a  verdict 
was  taken  for  the  plaintiffs  for  $1,400,  subject 
to  the  opinion  of  the  court  on  the  following 
case. 

324*]  *The  plaintiffs  were  the  sole  owners 
of  the  schooner,  and  chartered  her  at  New 
Orleans,  for  the  voyage,  to  one  Benjamin 
Morgan,  who  put  on  board  a  full  cargo,  the 
freight  of  which,  if  the  voyage  had  been  per- 
formed, would  have  amounted  to  the  sum  in- 
sured. The  vessel  sailed  on  the  voyage  with  the 
cargo,  and  while  prosecuting  the  same,  was 
obliged,  by  the  perils  of  the  sea,  to  go  to  Kings- 
ton in  Jamacia,  where  she  was  surveyed  and 


NOTE.— Freight  pro  rata  itineris— Acceptance  hy 
owner*  at  intermediate  port— Election. 

In  Atlantic  Mut.  Ins-  Co.  v.  Bird  (2  Bosw.,  195),  it 
was  held  that  freight  pro  rata  itlneris  was  only 
earned  where  the  owner  elect*  to  receive  the  goods 
at  an  intermediate  port,  and  that  an  election  could 
only  be  made  when  the  master  is  able  and  willing 
to  transport  thorn  to  their  destination.  An  ac- 
ceptance under  compulsion  was  held  insufficient. 
See,  however,  Williams  v.  Smith,  2  Cai.,  13;  Whit- 
nev  v.  N.Y.  Fireman's  Ins.  Co.,  18  Johns.,  208 ;  Welch 
v.  Hicks,  6  Cow.,  504 ;  Smyth  v.  Wright,  15  Barb.,  51. 
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condemed,  as  not  capable  of  repair,  unless  at 
an  expense  equal  to  her  value.  She  was, 
accordingly,  sold  and  the  voyage  broken  up. 

It  was  admitted  that  the  loss  of  the  vessel, 
voyage  and  freight,  was  occasioned  by  the 
perils  of  the  sea,  and  that  the  preliminary 
proofs  and  abandonment  were  duly  made. 

The  vessel  was  unloaded  at  Kingston,  and 
the  plaintiffs  had  no  cargo  on  board.  The 
supercargo  of  Morgan  received  the  cargo,  and 
a  principal  part  of  it  being  prohibited  goods, 
he  entered  into  bonds  for  its  exportation  ;  but 
no  freight  or  compensation  was  paid  to  the 
plaintiffs,  or  to  the  master  of  the  vessel,  for 
the  cargo,  and  no  freight  became  due  or  was 
payable  by  the  charter-party.  The  vessel  had 
proceeded  on  her  voyage,  to  within  one  day's 
sail  of  Cape  Nicholas  Mole.  The  ordinary 
length  of  a  voyage,  from  New  Orleans  to  Cape 
Nicholas  Mole,  is  from  25  to  30  days,  and  from 
thence  to  St.  Thomas,  from  15  to  20  days. 

The  plaintiffs  claimed  a  total  loss,  being  $980, 
after  the  necessary  deduction  of  two  per  cent. , 
with  interest  from  1st  February,  1804.  The 
defendant  claimed  a  deduction  for  the  amount 
of  pro  rata  freight  earned,  for  the  proportion 
of  the  voyage  performed.  It  was  agreed  that 
judgment  should  be  entered  for  the  plaintiffs, 
for  such  sum  as  the  court  should  think  them 
entitled  to,  upon  the  case. 

The  case  was  argued,  at  the  last  term,  by 
Messrs.  S.  Jones,  Jun.,  and  Hoffman  for  the 
plaintiffs,  and  Mr.  Golden  for  the  defendants. 
The  points  raised  by  the  plaintiffs'  counsel 
were: 

1.  That  no  freight  was  earned. 

2.  That  if  a  pro  rata  freight  was  payable, 
the  same  not   having   been  received   by  the 
plaintiffs,  and  they  not  being  *owners  [*32o 
sf  the  cargo,  it  passed  by  the  abandonment  to 
to  the   defendants,  by  whom  such  pro  rata 
freight  was  to  be  collected  from  the  owners  of 
the  cargo. 

KENT,  Ch.  J.  The  general  question  in  this 
:ase  is,  whether  the  plaintiffs  are  entitled  to 
recover  for  a  total  or  for  a  partial  loss  of 
Teight. 

It  is  now  too  late  to  deny  or  disregard  the 
rule,  that  freight  pro  rata  itineris  is  due,  when 
a  ship,  by  reason  of  perils,  goes  into  a  port 
short  of  her  destination,  and  is  unable  to  pros- 
ecute the  voyage,  and  the  goods  are  there  re- 
ceived by  the  owner.  An  implied  o9»umpsit 
to  pay  for  the  labor  performed  and  service 
rendered,  is  raised  by  the  acceptance  of  the 
foods  at  such  intermediate  port.  The  case  of 
Luke  v.  Lyde  is  said  to  have  adopted  this  rule 
from  the  marine  law ;  but  that  case  was  found- 
ed expressly  upon  the  decision  of  Lntwidge  & 
'low  v.  Qrey,  determined  in  in  the  House  of 
..ords,  in  1733.  (Abbot,  249;  2  Burr.,  882.) 
n  the  case  before  the  lords  the  master  was 
allowed  his  full  freight,  for  that  part  of  the 
argo  which  he  offered  to  carry  on  in  another 
hip,  and  his  ratable  freight  for  that  part  of 
he  cargo,  which  he  would  not  undertake  to 
.arry  on,  and  which  the  owner  had  taken  into 
iis  possession.  The  rule  appears  to  have 
jeen  too  long  and  authoritively  settled  in  the 
English  courts  to  be  now  shaken  ;  and  in  Mul- 
n/  v.  Backer  (5  East,  316),  the  decision  in 
Luke  v.  Lyde  seemed  to  be  considered,  how- 
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*ever  reluctantly,  as  a  binding  authority.  After 
such  a  sanction  of  the  rule,  and  the  acknowl- 
edgment it  has  received  in  this  court  (2 
Games,  21  ;  1  Johnson,  27),  we  are  not  now  at 
liberty  to  draw  it  in  question.  The  plaintiffs 
were,  therefore,  entitled,  by  the  acceptance  of 
the  cargo  at  Kingston,  toapromta  freight;  and 
so  t';ir  as  freight  was  earned,  the  same  was  not 
lost  by  the  perils  of  the  sea  ;  for  the  insurance 
was,  that  the  plaintiffs  should  not  be  prevent- 
ed, by  any  peril  insured  against,  from  having 
a  right  to  recover  freight.  But  the  great  diffi- 
culty is  to  ascertain,  by  some  general  and 
.sound  rule,  the  amount  of  the  freight  earned. 
This  difficulty  would,  perhaps,  have  been  suf- 
326*]  ficient  *to  have  excluded  altogether 
the  doctrine  of  pro  rata  freight,  if  it  was  now 
for  the  first  time  to  be  considered.  The  inter- 
mediate port,  at  which  the  goods  are  received, 
may  indeed  prove  more  beneficial  to  the  ship- 
per than  the  original  port  of  destination  ;  but 
it  may,  also,  prove  most  disavantageous,  and 
destroy  the  profit  and  value  of  the  voyage. 
The  shipper  may  find  with  facility  other 
means  to  carry  on  the  cargo,  and  without  any 
addition  to  the  original  price  ;  or  he  may  be 
absolutely  incapable  of  proceeding,  or  not 
be  able  to  proceed  without  great  delay  and 
expense.  The  court,  however,  cannot  en- 
ter into  these  uncertain  calculations,  and 
until  some  better  rule  of  apportionment 
can  be  found,  we  must  for  the  present,  adopt 
that  which  prevailed  in  Luke  v.  Lyde.  This 
was  to  calculate  how  much  of  the  voyage  had 
been  performed,  when  the  disaster  happened. 
In  the  case  of  The  United  Ins.  Co.  v.  Lenox  (2 
Johns.  Cas.,  448),  decided  in  the  Court  for  the 
Correction  of  Errors,  in  1801,  the  rule  adopted 
was  to  ascertain  how  much  of  the  voyage  had 
been  performed,  not  when  the  ship  first  en- 
countered the  peril,  and  was  interrupted  in 
her  course,  but  when  the  goods  had  arrived  at 
the  intermediate  port,  because  that  is  the  ex- 
tent of  the  voyage  performed,  as  it  respects 
the  interest  of  the  shipper.  This  decision 
arose  on  a  question  between  the  owner  and 
the  insurer  on  the  ship,  after  an  abandonment 
and  acceptance  ;  but  the  principle  applies 
equally  to  a  case  between  the  owner  of  the  ves- 
sel and  the  shipper  of  goods.  The  rule  ap- 
pears to  be  more  just  than  that  in  Luke  v. 
Lyde,  but  we  cannot  adopt  it  in  the  present 
case,  because  we  have  no  data  given  by  which 
we  might  ascertain  the  difference  of  a  voyage, 
as  it  respected  the  port  of  destination,  between 
Kingston  and  the  place  where  the  vessel  was 
forced  out  of  her  course.  The  geographical 
distance  might,  in  this  case,  be  a  very  incor- 
rect rule,  for  the  course  of  the  winds  and  cur- 
rents, and  the  season  of  the  year,  will  make  a 
very  great  variation  in  the  duration  and  ex- 
pense of  voyages,  over  an  equal  extent  of 
space. 

We  have,  accordingly,  in  the  present  case, 
ascertained  the  pro  rata  freight  earned,  by  the 
327*]  rule  adopted  in  Luke  *v.  Lyde,  and  by 
that  rule  a  moiety  of  the  freight  has  not  been 
lost,  and  the  plaintiffs  are  only  etitled  to  re- 
cover for  a  partial  loss. 

In  settling  the  amount  of  that  loss,  accord- 
ing to  the  stipulations  in  the  case,  we  ought  to 
make  the  largest  deduction  in  favor  of  the  de- 
fendants which  the  facts  will  warrant,  as  the 


plaintiffs  have  chosen  to  resort  to  the  insurer, 
before  they  havejiquidated  the  precise  amount 
of  their  demand 'against  the  shipper,  and  have 
left  us  in  uncertainty  as  to  what  may  be  the 
actual  extent  of  such  recovery.  We  may, 
therefore,  presume  that  it  will  be  equal  to  the 
highest  calculation  which  the  case  will  war- 
rant, as  to  the  different  lengths  of  the  voyage. 
We  are  then  to  take  25  days  for  the  ordinary 
voyage  from  New  Orleans  to  the  Cape,  and  20 
days  for  the  ordinary  voyage  from  the  Cape 
to  St.  Thomas,  where  the  shipper  had  a  right 
to  go  by  his  charter-party.  The  plaintiffs, 
then,  will  appear  to  have  performed  24—45 
parts  of  the  full  voyage.  A  sum  in  the  pro- 
portion that  24  bears  to  45  is,  therefore,  to  be 
deducted  from  the  amount  of  the  recovery  for 
a  total  loss,  and  the  verdict  is  to  stand  for  the 
residue. 

THOMPSON,  J. ,  declared  himself  of  the  same 
opinion. 

SPENCER,  J.,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiffs. 

Said  to  be  overruled— 2  Bos.,  205. 
Cited  in— 18  Johns.,  212 ;  6  Cow.,  510. 


FRITH  v.  BARKER. 

Shipping — Loss  of   Cargo   by   Perils  of  Sea — 
Freight  Not  Due — Uxw/e. 

Where  190  hogsheads  of  sugar  had  been  shipped 
at  Surinam  to  be  delivered  at  New  York,  and  dur- 
ing the  voyage,  the  ship  leaked,  owing  to  tempest- 
uous weather,  fifty  hogsheads  of  sugar  were  wash- 
ed out,  so  that  the  casks  were  empty,  and  some  of 
them  had  fallen  to  pieces,  on  the  arrival  of  the  ves- 
sel at  New  York,  where  140  hogsheads  were  re- 
ceived by  the  consignee,  who  refused  to  pay  for  the 
residue ;  it  was  held  that  no  freight  was  due  for  the 
empty  hogsheads,  the  sugar  being  considered  as  lost 
by  the  perils  of  the  sea. 

If  the  sugar  had  been  wasted  and  lost  by 
internal  decay,  leakage,  evaporation,  or  other 
causes,  might  the  shipper  have  abandoned  the  casks 
for  the  freight?  Qiuvre. 

Evidence  of  the  usage  of  trade  may  be  admitted 
to  explain,  but  not  to  contradict,  a  settled  rule  of 
commercial  law. 

Citations— Pothier,  No.  60 ;  Le  Guidon,  ch.  7,  sec. 
11;  Ord.  du.  Fret.,  art-  26;  Valin,  672;  2  Burr., 
1216. 

THIS  was  an  action  of  assumpsit,  for  the 
freight  of  190  hogsheads  of  sugar,  in  the 
ship  Esther  Lindo,  of  which  the  plaintiff  was 
master,  from  Surinam  to  New  York.  The 
cause  was  tried  at  the  New  York  sittings,  the 
6th  June,  1806,  before  Mr.  Justice  Thomp- 
son. 

*The  goods  were  shipped  at  Surinam  [*328 
according  to  the  bills  of  lading,  to  be  delivered 
to  I.  S.,  at  New  York,  or  his  assigns  ;  the 
freight  was  stated  to  be  at  the  rate  of  $7  per 
hogshead.  At  the  foot  of  the  bill  of  lading, 
which  was  indorsed  to  the  defendant,  was  the 
following  N.  B.  "  The  casks  are  in  the  com- 
mon order  of  Surinam  hogsheads,  which  is 
not  good  order.  Cooperage  and  new  casks, 
when  landed,  to  be  paid  by  the  consignee, 
with  five  per  cent,  primage."  The  ship  sailed 
from  Surinam  duly  fitted  for  the  voyage,  with 
the  190  hogsheads  of  sugar,  properly  stowed. 
During  the  voyage  the  ship  leaked,  owing  to 
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tempestuous  weather,  and  fifty  hogsheads 
of  the  sugar  washed  out,  so  that  the  casks 
were  empty  on  their  arrival  at  New  York,  and 
some  of  them,  in  consequence,  fallen  to  pieces. 
The  defendant  received  140  hogsheads,  but  re 
fused  to  receive  or  pay  freight  for  the  residue. 
The  plaintiff,  at  the  trial,  offered  to  prove,  that 
by  the  usage  of  merchants  at  New  York, 
freight  was  payable  for  the  empty  casks  under 
the  circumstances  above  stated.  This  evidence 
was  objected  to,  but  admitted  by  the  judge, 
reserving  the  question,  by  consent,  as  to  its 
admissibility.  The  plaintiff  then  produced 
two  merchants,  Mr.  Simond  and  Mr.  Codrnan, 
who  said  that  it  was  the  usage  to  pay  for  rum, 
sugar  and  other  goods,  which  had  leaked  out, 
when  it  appeared  that  they  had  been  properly 
stowed.  That  when  the  consignee  received  part 
of  the  goods,  and  the  wastage  was  not  owing  to 
bad  stowage,  he  paid  full  freight  for  the 
whole,  according  to  the  bill  of  lading.  The 
witness  produced  knew  of  no  usage  that 
would  warrant  the  abandonment  of  goods, 
perishable  in  their  own  nature,  on  account  of 
their  deterioration.  A  verdict  was  taken  by 
consent,  for  the  plaintiff,  for  the  freight  of  the 
whole  190  hogsheads  of  sugar,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the 
above  facts. 

The  case  was  argued  at  the  last  term  by  Mr. 
Well*  for  the  plaintiff,  and  Mr.  Golden  for  the 
defendant. 

320*]  *Mr.  Wells,  for  the  plaintiff.  Two 
questions  arise  upon  this  case  for  the  con- 
sideration of  the  court.  1st.  Whether  the  evi- 
dence of  usage  was  admissible  or  not.  2d. 
Whether,  independent  of  the  evidence  of 
usage,  the  consignee  of  goods,  which  are  part- 
ly damaged  and^partly  sound,  but  all  included 
in  one  bill  of  lading,  can  accept  the  sound  and 
reject  the  damaged,  and  so  exonerate  himself 
from  the  freight  of  the  latter. 

1.  It  is  not  intended  to  controvert  the  well- 
settled  rule  of  law,  that  parol  evidence  shall 
not  be  admitted  to  contradict  a  written  instru- 
ment ;  nor  is  that  rule  considered  as  at  all  in- 
terfering with  the  evidence  of  usage  produced 
at  the  trial  of  this  cause.  It  was  introduced 
for  the  purpose  of  giving  a  construction  to  the 
bill  of  lading.  In  this  view  it  was  admissible, 
to  show  what  was  the  intention  of  the  parties. 
(Abbot,  170.)  Commercial  contracts  are  made 
in  reference  to  the  usage  of  trade  :  it  becomes, 
of  course,  necessary  to  resort  to  this  to  give 
them  the  effect  originally  intended.  Lord 
Kenyon's  opinion,  in  the  case  of  Cutter  v. 
Powell  (6  Term  Rep.,  324),  shows  the  great 
deference  which  the  courts  in  England  pay  to 
evidence  of  this  kind.  The  case  of  Newman 
v.  Cazalet  (Park,  5th  ed.,  notes,  page  424)  is 
also  a  strong  authority  on  this  point,  for  Mr. 
Justice  Buller  there  expressly  allowed  evidence 
of  usage  to  give  a  construction  to  the  contract 
different  from  the  "general  law."  Lord  Eldon 
did  the  same  thing  in  Cochran  v.  Retberg(S  Esp. 
Rep.,  121).  Indeed,  that  distinguished  judge, 
in  another  case  (Anderson  v.  Pitcher,  2  Bos.  & 
Pull..  168),  considers  the  rule  of  construing  a 
written  instrument  according  to  the  usage  of 
trade  as  too  well  settled  to  be  now  called  in 
question.  Even  statute  and  formal  deeds  have 
been  expounded  by  the  usage  which  had  taken 
place  under  them.  (Vaughan,  169  ;  Attorney- 
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Gen.  v.  Parker,  3  Atk.,  576;  Withnall  v. 
Oartham.  5  Term  Rep.,  388  :  (Jooke  v.  Booth. 
Cowp.,  810.) 

If,  then,  the  evidence  on  this  subject  was 
rightly  received,  it  establishes  on  this  ground 
the  plaintiffs  right  to  freight  for  the  wnole  of 
the  190  hogsheads  of  sugar.  The  testimony 
of  the  witnesses  is  in  precise  conformity  \vitii 
the  language  of  Lord  Mansfield  (2  Burrow, 
882),  that  a  consignee  "cannot  pick  and 
choose  :"  if  he  take  any  part  of  a  bill  of  lading, 
he  *must  pay  freight  for  the  whole.  [*3;{O 
The  defendant  did  take  a  part,  and  must,  con- 
sequently, pay  the  entire  freight. 

2.  If,  however,  this  evidence  should  be  re- 
jected, the  claim  to  full  freight  must  prevail, 
upon  general  principles,  as  well  as  upon  au- 
thority. 

The  right  of  a  consignee  to  abandon  all  the 
goods  contained  in  a  bill  of  lading,  on  account 
of  their  deterioration,  is  not  the  point  in  con- 
troversy. On  this  subject  foreign  writers  en- 
tertain different  opinions  (Guidon,  chap.  7, 
Art.  10,  11  ;  1  Valin,  676 ;  Ppthier,  Char. 
Part.,  No.  59,  60),  and  the  question  has  never 
yet  been  judicially  decided  either  in  England 
or  in  this  State  ;  though  Mr.  Justice  Livingston 
expressed  his  individual  opinion  upon  it  pretty 
fully,  in  the  cause  of  the  Griswolds  v.  The  Kew 
York  Ins.  Co.  (Uohnson,  214.)  The  assignee 
in  this  case  not  having  abandoned  the  whole 
of  the  sugars,  but  having  actually  received  a 
part,  the  question  is,  whether  this  act  draws 
after  it  the  payment  of  the  freight  for  the 
whole.  It  is  apparent,  from  the  case,  that  the 
damage  which  a  part  of  the  sugars  sustained 
did  not  arise  from  the  neglect  or  default  of  the 
plaintiff.  His  vessel  was  competently  fitted 
for  the  transportation  of  the  cargo,  which  was 
properly  stowed.  As  far  as  depended  upon 
him,  therefore,  he  has  performed  his  part  of 
the  contract.  If  the  damage  had  arisen  from 
the  defect  of  the  vessel,  or  of  stowage,  the 
plaintiff  would  have  lost  his  freight,  and 
would,  besides,  have  been  answerable  to 
the  defendant  for  the  damage :  it  would, 
therefore,  seem  to  follow,  that  when  the  dam- 
age is  not  owing  to  these  causes,  but  to  others, 
which  the  plaintiff  could  not  control  nor  pre- 
vent, he  ought,  in  no  degree,  to  be  the  suf- 
ferer, as  he  must  be,  if  he  lose  his  freight.  To 
deprive  him  of  freight  in  the  present  instance, 
would  be  to  make  a  ship  owner  an  insurer  in- 
stead of  a  carrier. 

In  this  case,  the  casks  are  expressed  in  the 
bill  of  lading  to  be  "  not  in  good  order."  This 
circumstance,  no  doubt,  contributed  to  the 
loss  which  happened.  If  they  had  been  in 
good  order,  the  wastage  would  probably  have 
been  less,  or  pehaps  none  at  all ;  at  least  there 
might  have  been  enough  left  to  have  paid  the 
freight.  There  *would,  therefore,  be  [*331 
a  peculiar  hardship  in  making  us  answerable, 
in  any  shape,  for  a  loss  arising  from  defective 
casks,  admitted  to  be  such  at  the  time  of  ship- 
ping. 

The  contract  for  the  transportation  of  goods 
is  entire  ;  it  cannot  be  divided  so  as  to  apply 
to  one  part  of  the  subject  matter,  and  not  to 
the  other.  The  consignee  cannot  select,  at  his 
pleasure,  out  of  a  bill  of  lading,  what  he  will 
receive,  and  what  he  will  not.  He  must  take 
the  whole,  or  none.  If  he  accept  any  part  of 
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the  goods  carried,  he  is  bound  to  pay  freight 
for  the  whole.  This  principle  is  established  in 
the  case  of  Luke  v.  Lyde.  (2  Burr.,  882.)  The 
language  of  Lord  Mansfield  is  explicit ;  "  the 
merchant,"  says  he,  "  shall  not  take  some  and 
abandon  the  rest,  and  so  pick  and  choose  what 
he  likes,  taking  that  which  is  not  damaged, 
and  leaving  that  which  is  spoiled  or  damaged." 
In  Lutwidge  et  al.  v.  Grey  (Abbot,  249),  full 
freight  was  adjudged  to  be  due  for  a  cargo  of 
tobacco,  notwithstanding  a  part  of  it  was  so 
damaged  as  to  have  been  burnt  at  the  custom- 
scales.  So  in  Hotham  v.  East  India  Company 
(Doug.,  272),  the  plaintiff  was  held  to  be  en- 
titled to  the  full  freight  of  a  cargo  of  pepper, 
although  a  part  of  it  was  greatly  damaged. 
Both  of  those  cases  arose,  too,  under  charter- 
parties  where  greater  strictness  prevails, 
than  where  the  contract  is  not  so  formal. 

It  may  be  said  on  the  other  side,  that,  in  the 
case  before  the  court,  the  freight  is  payable  by 
the  piece,  and  that  the  cases  I  have  cited  do 
not,  therefore,  apply.  There  is,  however,  no 
solid  distinction  between  the  claim  to  freight, 
where  it  is  payable  by  the  ton,  and  where  it  is 
payable  by  the  piece ;  the  vessel  is  equally 
used  in  both  instances,  which  is  the  founda- 
tion of  the  demand. 

Mr.  Golden,  contra.  1.  No  usage  has  been 
proved.  Two  witnesses  only  were  sworn  at 
the  trial  for  that  purpose.  One  of  them  gave 
his  opinion  merely  as  to  the  usage  in  regard 
to  rum.  Evidence  of  this  nature  ought  to  be 
received  with  great  caution.  Questions  of  this 
332*]  kind  are  to  *be  decided  by  the  law 
merchant,  or  general  usage,  not  by  the  opin- 
ions of  a  few  merchants  in  a  particular  place. 
In  the  cases  which  have  been  cited,  the  wit- 
nesses were  admitted  to  prove  the  usage  of  a 
particular  trade,  in  order  to  control  the  opera- 
tion of  a  written  contract ;  to  explain  the  mean- 
ing of  certain  words  used  in  a  charter-party, 
or  to  aid  the  court  in  the  true  construction  of 
such  contract.  This  is  different  from  estab- 
lishing by  witnesses  a  general  usage,  to  ope- 
rate as  a  general  rule  of  property  in  all  cases. 
(Evans'  Translation  of  Pothier  on  Obligations. 
Appendix,  No.  17,  Vol.  II.,  p.  360.)  2.  The 
present  case  is  distinguishable  from  those  to 
be  found  in  the  books  on  the  subject  of  freight. 
It  is  not  a  freighting  by  the  ton  ;  nor  a  con- 
tract for  lading  or  transportation  merely.  It 
is  not  the  case  of  goods  arriving  at  the  port  of 
destination  in  a  damaged  state ;  nor  that  of 
goods  perishing  from  some  inherent  defect, 
nor  of  goods  lost  through  the  insufficiency  of 
the  casks.  (Abbot,  226,  233,  237,  243 ;  Mol- 
loy,  B,  2,  ch.  4,  sec.  8.)  The  present  is  a 
contract  for  the  delivery  of  a  certain  number 
of  hogsheads,  for  which  freight  was  to  be  paid 
at  a  certain  rate  for  each  cask.  Where  the 
master  or  supercargo  undertakes  to  carry  and 
deliver  goods,  by  the  bale  or  cask  the 
freight  is  to  be  paid  according  to  the  number 
of  casks  or  bales  delivered.  (Abbot,  226,  235, 
244.)  If  some  of  the  casks  be  lost  or  destroyed 
by  the  perils  of  the  sea,  it  is  an  average  loss, 
for  which  an  insurer  may  be  responsible  ;  but 
the  master  must  loose  his  freight.  In  the  case 
of  Luke  v.  Lyde  (2  Burrow,  882),  though  pro 
rata  freight  was  allowed  for  the  goods  accept- 
ed by  the  owner,  yet  no  freight  was  paid  for 
the  half  of  the  cargo  allowed  for  salvage, 
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which  was  considered  as  lost.  The  case  of 
Lutwidge  y.  Grey  arose  on  a  charter-party,  by 
which  freight  was  payable  at  so  much  per  ton. 
Part  of  the  cargo  was  actually  lost,  and  the 
residue  arrived  in  so  deteriorated  a  state  as  to 
be  good  for  nothing ;  and  freight  was  allowed 
on  the  goods  actually  delivered,  but  not  on 
those  which  were  lost.  The  cases  of  Hotham 
v.  East  India  Company  (Doug. ,  272).  and  Post 

6  Russel  v.  Robertson  (1  Johnson,  24),  are  of 
the  same  kind:    The  master  is  not  entitled  to 
freight  until  the  goods  are  *actually  [*333 
delivered  ;  for  such  are  the  terms  of  the  con- 
tract expressed  in  the  bill  of  lading.     The  de- 
livery is  a  condition  precedent  to  the  plaintiff's 
right  to  recover  for  freight  (Cook  v.  Jennings, 

7  Term,  381),  the  performance  of  which  must 
be  alleged.     The  clause  in  the  bill  of  lading, 
as  to  perils  of  the  sea,  may  excuse  the  master 
for  not  delivering  the  goods,  but  he  is  not 
thereby  entitled  to  freight.     Again,  it  is  said 
the  master,  not  being  in  fault,  ought  to  be  paid 
his  freight,  and  that  the  doctrine  we  contend 
for  would  make  him  an  insurer,  to  the  amount 
of  his  freight.    It  is  certainly  equitable,  when, 
by  a  misfortune  of  this  nature,  the  owner  has 
lost  his  goods,  that  the  master  also  should  bear 
a  small  portion  in  the  loss  of  freight ;  and,  on 
the  contrary  doctrine,  the  merchant  would  be- 
come an  insurer.     The  equity  of  the  case  is, 
in  truth,  more  in  favor  of  the  merchant  who 
has  lost  his  goods  than  the  master. 

Mr.  Wells,  in  reply.  The  plaintiff  has  de- 
livered the  goods  in  specie,  as  far  as  they  were 
susceptible  of  delivery ;  that  the  hogsheads 
were  broken  and  empty,  has  not  arisen  from 
any  fault  of  the  master.  It  is  sufficient  to  en- 
title the  plaintiff  to  his  freight,  that  the  room 
of  the  ship  has  been  occupied,  and  that  his 
vessel  has  been  used  by  the  merchant  for  the 
transportation  of  his  goods.  In  the  case  of 
Lutwidge  v.  Grey,  the  tobacco  was  burnt  ;  and 
the  master  could  not  have  been  entitled  to 
freight,  but  on  the  principle  that  he  had  per- 
formed everything  required  on  his  part,  and 
that  the  deterioration  of  the  goods  was  not  his 
fault.  That  case,  it  is  true,  was  upon  a  hiring 
by  the  ton,  but  it  was  agreed  that  four  hogs- 
heads should  make  a  ton,  which  is  equivalent 
to  paying  by  the  hogshead.  In  Luke  v.  Lyde 
the  freight  was  payable  at  so  much  per  quintal. 
On  what  principle  of  equity  ought  the  master 
to  share  in  the  loss  ?  He  can  gain  nothing  but 
the  freight,  or  price  of  hire.  The  merchant 
is  to  get  his  freight  and  a  profit  on  his  goods, 
and  may  indemnify  himself  by  insurance  ;  but 
an  insurer  on  freight,  eo  nomine,  would  not  be 
liable  when  the  vessel  arrived  in  safety. 

*KENT,  Ch.  J.  The  question,  whether  [*334 
the  shipper,  at  the  port  of  discharge,  may  aban- 
don his  deteriorated  goods  to  the  owner  of  the 
vessel,  and  thus  avoid  the  payment  of  freight, 
does  not  necessarily  occur  in  this  case.  If 
that  question,  which  is  not  settled  in  our  law, 
should  hereafter  arise,  it  would  deserve  to  be 
well  considered  ;  but  in  the  present  case,  I 
consider  the  50  hogsheads  of  sugar,  about 
which  the  controversy  exists,  as  having  per- 
ished, on  the  voyage,  by  the  perils  of  the  sea  ; 
and  if  this  be  the  fact,  it  will  be  admitted  that 
no  freight  was  due  for  them.  No  freight  is 
due  for  goods  which  perish  during  the  course 
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of  the  voyage.  When  the  present  voyage 
commenced,  the  sugar  was  properly  stowed; 
during  the  course  of  it,  the  ship  leaked,  owing 
lo  tempestuous  weather,  by  means  of  which 
the  50  hogsheads  of  sugar  were  washed  out, 
and  upon  the  arrival  at  New  York,  the  hogs- 
heads were  empty,  and  some  of  them  fell  to 
pieces.  The  sugar  was  in  this  case  as  effect- 
ually destroyed  as  if  it  had  been  at  once  swept 
into  the  sea,  and  had  gone  to  the  bottom. 
Bringing  into  port  the  empty  hogsheads,  was 
not  bringing  the  hogsheads  of  sugar  which 
the  defendant  had  undertaken  to  do.  A  hogs- 
head of  merchandise  is  considered  by  Pothier 
(Clmrte-Partie,  No.  60)  as  having  perished,  if 
the  cask  arrives  empty,  because  the  goods  no 
longer  exist  ;  and,  consequently,  the  master 
cannot  be  said  to  have  carried  them  to  their 
place  of  destination.  And  however  the  au- 
thorities may  differ  on  the  assumed  right  to 
abandon  damaged  goods  in  discharge  of 
freight,  yet  they  all  agree  that  you  may  aban- 
don casks,  leaked  out  by  the  perils  of  the  sea, 
as  the  subject  matter  of  the  contract  no  longer 
exists.  (Le  Guidon,  ch.  7.  sec.  11  ;  Ord.  du 
Fret.,  Art.  26,  and  Valin,  672;  Pothier's 
Charte-Partie,  60.)  I  wish  to  be  understood  as 
confining  this  opinion  strictly  to  the  facts  in 
the  case,  which  establish  that  the  sugar  was 
entirely  gone,  by  the  perils  of  the  sea,  before 
the  arrival  of  the  vessel  in  port.  It  will  not, 
therefore,  apply  to  the  case  of  an  article  that 
is  lost  by  other  causes  than  the  perils  of  the 
sea,  such  as  internal  decay,  leakage,  evapora- 
tion and  the  like. 

335*]  *The  next  point  is,  whether  evidence 
of  usage  in  contradiction  to  this  rule  was  ad- 
missible ;  and  if  it  was,  whether  the  usage 
proved  went  the  length  of  establishing  that 
freight  was  in  this  case  due  for  the  sugar  that 
was  destroyed. 

The  testimony  produced  certainly  did  not 
reach  this  point.  It  only  established  that  the 
ship  owner  was  entitled  to  his  freight,  notwith- 
standing the  goods  were  diminished,  or  lost 
by  wastage  ;  and  that  he  was  not  responsible 
for  leakage,  if  the  casks  were  well  stowed. 
But  the  testimony  did  not  show  that  this  usage 
existed,  if  the  contents  of  the  casks  had  been 
lost  by  the  means  of  sea  perils,  during  the 
course  of  the  voyage.  I  presume  that  no  such 
usage  exists.  It  would  be  repugnant  to  the 
general  rule  of  maritime  law.  The  true  im- 
port of  the  testimony  offered  was.  that  the 
master  is  entitled  to  his  freight,  notwithstand- 
ing the  ordinary  diminution,  or  waste  of  an 
article  arising  either  from  its  nature,  or  the 
defect  of  the  cask.  It  becomes,  therefore,  im- 
material to  examine  whether  this  evidence  of 
usage  was  or  was  not  strictly  competent ;  but 
as  the  question  is  frequently  suggested,  it  may 
be  proper  to  observe  that,  though  usage  is 
often  resorted  to  for  explanation  of  commer- 
cial instruments,  it  never  is,  nor  ought  to  be, 
received  to  contradict  a  settled  rule  of  com- 
mercial law.  This  was  so  determined  in  the 
case  of  Edie  v.  East  India  Company  (2  Burr., 
1216).  The  plaintiff  must,  therefore,  deduct 
from  the  verdict  the  amount  of  the  freight 
allowed  for  the  50  hogsheads,  and  take  his 
judgment  for  the  residue  only. 

THOMSON,  J.,  was  of  the  same  opinion. 
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SPENCER,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  for  the  plaintiff,  for  tlie  freight  of 
14O  casks  only. 

Explained— 5  Duer,  642,  543. 

Cited  in-6  Cow.,  268 ;  17  Wend.,  306 ;  4  Johns.  Ch., 
227 ;  3  Lans.,  98,  n.;  1  Hall,  632 ;  1  Sand.,  160 ;  6  Duer, 
193 ;  7  Allen,  32  ;  14  Allen,  204  ;  109  Mass.,  428. 


*SCOTT  v.  LIBBY  ET  AL.      [*336 

Charter  of  Vessel — Voyage  Entire — Blockade — 
Voyage  Broken  Up —  Cliarter-party  Dissolved — 
Freight. 

A  vessel  was  chartered  on  a  voyage  from  New 
York  to  the  city  of  St.  Domingo,  and  back  to  New 
York,  and  the  charterer  was  to  pay  an  entire  sum 
for  the  whole  voyage,  in  sixty  days  after  the  return 
of  the  vessel  to  New  York.  On  arriving  in  sight  of 
St.  Domingo,  the  vessel  was  turned  away  by  a  Brit- 
ish cruiser,  on  account  of  the  port's  being  block- 
aded; the  vessel,  therefore,  returned  with  her 
original  cargo  to  New  York  ;  and  the  owners  of  the 
vessel  refused  to  deliver  the  cargo  until  the  freight 
was  paid.  In  an  action  of  trover  brought  to  recover 
the  goods,  it  was  held  that  no  freight  was  due.  A 
blockade  of  the  port  of  destination  dissolves  the 
charter-party,  and  all  claim  for  f reight  under  it  is 
gone.  No  pro  rota  freight  can  be  recovered,  unless 
the  goods  have  been  accepted  at  a  place  short  of  the 
port  of  destination. 

Citations— Abott,  338 ;  3  Rob.,  180 ;  2  Burr.,  882. 

THIS  was  an  action  of  trover,  brought  to  re- 
cover the  value  of  216  doubloons,  equal  to 
$3,280.97.  At  the  New  York  sittings,  held 
before  Mr.  Justice  Thompson,  the  llth  June, 
1806,  a  verdict  w*s  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  the  follow- 
ing case. 

On  the  25th  November,  1803,  the  plaintiff 
chartered  from  the  agent  of  the  defendants 
the  ship  Live  Oak,  belonging  to  them,  on 
board  of  which  he  shipped  the  doubloons  and 
sundry  other  articles.  By  the  bills  of  lading 
signed  by  the  master,  he  was  to  deliver  the 
doubloons,  &c.,  to  the  consignee  of  the  plaint- 
iff, at  the  city  of  St.  Domingo,  freight  to  be 
paid  as  per  charter-party.  The  vessel  sailed 
from  New  York  on  the  6th  of  December,  on 
her  voyage.  On  the  28th  of  December  they 
came  in  sight  of  the  city  of  St.  Domingo,  when 
they  were  boarded  by  a  British  ship  of  war, 
the  commander  of  which  forbade  the  master 
of  the  Live  Oak  entering  the  port  of  St.  Do- 
mingo, as  it  was  blockaded  ;  and  she  was  com- 
pelled to  depart  and  return  to  New  York, 
where  she  arrived  on  the  29th  of  January, 
1804.  The  next  day  after  the  arrival  of  the 
ship,  the  plaintiff  entered  the  cargo  at  the  cus- 
tom-house, as  merchandise  on  board  the  ship 
from  St.  Domingo,  and  obtained  a  permit  to 
land  the  same.  The  agent  for  the  defendants 
refused  to  deliver  the  cargo  to  the  plaintiff, 
unless  he  would  pay  the  full  freight  as  men- 
tioned in  the  charter-party  ;  and  he  retained 
the  doubloons  on  account  of  freight,  but  de- 
livered the  residue  of  the  cargo  to  the  plaintiff. 

By  the  charter-party,  the  outward  cargo  was 
to  be  delivered  at  the  city  of  St.  Domingo,  to 


NOTE.— Chart er-party—  Voyage  broken  up—Freipht. 
Compare    Post    v.  Kobertson,  1  Johns.,  24,  and 
Baker  v.  Cheriot,  post  352. 
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the  consignee,  and  the  plaintiff  was  to  pay  for 
the  freight  of  the  outward  and  return  cargoes 
$4, 444. 44,  in  60  days  after  the  ship's  return  to 
New  York. 

337*]  *This  cause  was  argued  at  the  last 
term  by  Messrs.  Hoffman  and  Riggs  for  the 
plaintiff,  and  Mr.  Wells  for  the  defendant. 

Messrs.  Hoffman  and  Riggx.  This  case  pre- 
sents a  question  of  some  novelty.  By  the 
terms  of  the  charter-party,  no  freight  was  due 
until  the  delivery  of  the  return  cargo  at  the 
city  of  New  York.  It  is  an  important  feature 
in  this  instrument  that  the  contract  is  for  a 
gross  sum,  as  freight  for  the  entire  voyage.  It 
will  not  be  denied  that  the  voyage  has  never 
been  performed.  The  restraint  which  pre- 
vented the  arrival  of  the  ship  at  St.  Domingo, 
may  excuse  the  defendants  from  being  answer- 
able in  damages  for  the  nonperformance  of 
their  contract ;  but  it  can  never  entitle  them 
to  freight.  There  is  no  adjudication  of  the 
English  courts  on  this  point.  The  French  or- 
dinance directs,  "that  if  it  happen  that  com- 
merce be  prohibited  with  the  country  to  which 
a  ship  is  in  the  course  of  sailing,  and  the  ship 
be  obliged  to  return  with  the  lading,  the  freight 
outward  only  shall  be  due,  though  the  ship  be 
freighted  out  and  home."  (Valin,  liv.  8,  tit.  3  ; 
Fret.,  art.  15.)  This  provision,  Mr.  Abbot  (Law 
of  Merchant  Ships,  &c.,  p.  230)  remarks,  is  not 
to  be  found  in  any  other  ordinance,  or  writer  ; 
and,  in  page  339  of  his  work,  he  intimates 
that  the  rule  would  be  different  in  England. 

But  it  will  be  contended  that  if  the  defend- 
ants have  not  a  right  to  their  whole  freight, 
they  are  at  least  entitled  to  a  compensation,  on 
a  quantum  meruit.  Courts  have  already  gone 
far  enough  in  regard  to  a  pro  rata  freight.  If 
the  owners  of  the  vessel  •  had  insured  their 
freight,  they  might,  according  to  the  decision 
in  Schmidt  v.  The  United  Ins.  Co.,  have  re- 
covered for  a  total  loss.  (1  Johnson,  249.)  Here 
is  an  express  contract  in  writing  between  the 
parties,  by  which  the  payment  of  the  freight 
is  made  to  depend  on  the  delivery  of  the  cargo 
at  the  port  of  destination.  The  non-delivery 
does  not  arise  from  any  inattention  or  fault  of 
the  plaintiff.  The  only  case  in  which  the 
charter-party  can  be  abandoned,  and  resort  be 
had  to  the  action  of  assumpsit,  to  recover  a 
pro  rata  freight,  is  where  the  vessel  has  been  j 
forced  out  of  her  way,  and  the  cargo  has  been 
338*]  delivered  *to  the  owner  at  an  interme- 
diate port.  (Post  &  Russell  v .  Robertson,  \  John- 
son, 24  ;  Abbott,  245  ;  and  see  Robertsons  v. 
The  Marine  Ins.  Co.,  ante,  p.  323.)  Here  the 
voyage  was  not  broken  up  at  an  intermediate 
port,  and  the  defendants,  after  the  return  of 
ths  vessel,  did  not  even  offer  to  carry  the  cargo 
to  St.  Domingo  or  to  any  other  place.  The 
defendants  have,  no  doubt,  performed  some 
labor,  and  been  at  some  expense,  but  without 
any  benefit  to  the  plaintiff.  The  claim  of  the 
defendants  ought  to  be  considered  in  the  same 
manner  as  if  they  were  plaintiffs  ;  and  it  is 
clear  that  they  could  not  recover  freight  in  any 
form  of  action.  The  apportionment  of  freight 
in  this  case  would  be  attended  with  insuper- 
able difficulty.  Where  a  vessel  is  chartered 
for  a  specific  sum  for  the  voyage,  without  re- 
gard to  the  quantity  of  goods,  it  is  rather  a 
contract  for  the  use  of  the  ship,  than  for  the 
transportation  of  merchandise,  and  does  not  i 
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present  a  case  of  freight.  (Paul  v.  Birch,  2 
Atkyns,  621 ;  Abbot,  244  ;  Malyne's  Lex  Mer- 
catoria,  100  ;  Bright  v.  Cowper,  1  Brownlow, 
21  ;  Abbot,  263.) 

There  has  been  an  actual  conversion  by  the 
defendants.  The  lien  claimed  by  them  will 
not  authorize  a  conversion,  but  a  detention 
only  of  the  goods,  until  the  freight  be  paid. 
But  there  was  no  right  of  lien  in  this  case ; 
for  it  is  not  a  case  of  freight,  and  the  party 
must  resort  to  his  contract.  (Abbot,  199,  228.) 
Having  agreed  to  accept  a  note  at  60  days,  no 
lien  can  exist.  If  the  note  be  not  given  or  paid, 
the  only  remedy  of  the  defendants  is  on  the 
charter-party  ;  and  by  that,  the  delivery  of  the 
cargo  is  made  a  condition  precedent,  which 
must  be  performed,  before  the  defendants  can 
have  any  right  of  action. 

Mr.  Wells,  contra.  The  defendants  are  enti- 
tled either  to  their  whole  freight,  or  to  a  rea- 
sonable compensation  for  the  service  they  have 
performed.  This  is  an  action  of  trover,  and 
if  the  defendants  show  a  right  to  retain  the 
property,  the  plaintiff  cannot  recover.  A  con- 
tract between  individuals  may  be  dissolved  by 
the  acts  of  the  government  to  which  they  be- 
long ;  but  though  the  effect  of  a  prohibition  is 
to  prevent  either  party  from  recovering  dam 
ages  for  the  nonperformance  of  the  contract, 
it  does  not  take  away  the  right  of  compensa- 
tion for  work  and  labor  or  service  already  per- 
formed. It  would  be  a  manifest  injustice  to 
refuse  a  compensation  for  work  already  done, 
when  the  party  has  *been  prevented  [*33O 
from  the  completion  of  his  undertaking  by  the 
acts  of  a  superior  power.  An  embargo  pro- 
duces a  suspension  only  of  the  contract ;  but 
a  blockade  operates  as  a  dissolution  of  the 
charter-party.  The  right  of  blockade  is  de- 
rived from  the  law  of  nations,  which  neutral 
nations  are  bound  to  obey  ;  and  the  prohibi- 
tion is  as  effectual  and  binding  as  any  law  of 
their  own  country.  The  engagement  to  de- 
liver the  cargo  at  St.  Domingo  was  thus  dis- 
solved, and  the  parties  are  placed  in  the  same 
situation  as  if  no  special  contract  had  existed. 
The  defendants,  then,  are  entitled  to  a  reason- 
able compensation  for  the  use  of  their  vessel. 
Had  the  cargo  been  received  at  St.  Domingo, 
the  outward  freight  would  have  been  due.  As 
the  plaintiff  did  not  receive  his  goods  there, 
but  they  were  brought  back  for  his  benefit, 
the  defendants  became  entitled  to  the  home- 
ward freight.  There  has  been  no  fault  on  the 
part  of  the  defendants ;  their  conduct  has 
proved  beneficial  to  the  plaintiff,  who  has  had 
the  use  of  their  vessel  for  his  goods  for  the 
whole  voyage  ;  they  are,  therefore,  entitled  to 
the  whole  freight.  Again,  the  voyage  may  be 
considered  as  broken  up  by  the  consent  of  the 
plaintiff,  who  entered  the  cargo  as  imported 
from  St.  Domingo,  obtained  a  permit  for  its 
being  landed,  and  demanded  its  delivery,  with- 
out requesting  the  defendants  to  pursue  the 
voyage.  (3  Bos.  &  Pull.,  241,  Toteng  v.  Hub- 
bard.)  The  plaintiff  had  no  right  to  insist  on 
the  relanding  of  goods  already  laden,  without 
paying  the  full  freight.  (Abbot,  338 ;  2  Eq. 
Cas.  Abr.,  98,  Anon.) 

The  marine  ordinance  of  France  expressly 
provides,  that  if  commerce  happen  to  be  in- 
terdicted with  the  country  to  which  a  ship  is 
bound,  after  her  departure  on  her  voyage,  and 
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she  is  obliged,  on  that  account,  to  return  with 
her  cargo  to  her  port  of  departure,  the  freight 
outward  only  is  due,  though  the  ship  be  hired 
out  and  home.  The  ordinance  itself  is  of  great 
authority,  and  Valin,  in  his  Commentary,  re- 
murks,  that  nothing  can  be  more  just,  since  it 
is  a  case  of  pure  accident,  arising  from  superior 
force,  against  which  neither  party  warrants. 
(Valin,  Comm.,  torn.  1,  p.  658,  liv.  8,  tit.  3, 
Fret,  art.  15.)  The  equity  of  this  provision 
lias  always  received  the  approbation  of  Pothier, 
in  his  treatise  on  the  contract  of  charter-party. 
(Pothier,  Charte-Partie,  n.  69.) 
34O*]  *The  observation  of  Mr.  Abbot, 
that  this  cause  would  probably  be  decided  on 
the  same  principles  as  that  of  a  prohibition  be- 
fore the  commencement  of  the  voyage,  de- 
serves little  weight  against  the  deliberate  opin- 
ions of  Valin  and  Pothier.  Where  no  En- 
glish authorities  are  adduced,  this  court  are  at 
liberty  to  adopt  such  rules  as  appear  most 
equitable  and  just. 

If  the  defendants  cannot  claim  their  whole 
freight,  they  are,  on  every  principle  of  justice, 
entitled  to  a  compensation  for  the  service 
they  have  performed,  and  the  great  expenses 
they  have  incurred  in  navigating  the  ship,  for 
the  benefit  of  the  plaintiff.  A  pro  rata  freight, 
at  least,  is  due  on  the  principles  established  in 
the  cases  of  Lutiridge  v.  Grey  (Abbot,  249), 
Luke  v.  Lyde  (Burrow,  882),  and  Post  &  Rus- 
sell v.  Robertson  (1  Johnson,  24.  See,  also, 
ante,  p.  323.)  The  present  case  is,  in  effect, 
the  same  as  if  the  vessel  had  been  forced  into 
an  intermediate  port,  and  the  cargo  received 
there.  She  has  been  driven  back  by  a  superior 
force,  into  the  port  of  New  York,  where  the 
owner,  without  requesting  the  defendants  to 
make  any  further  attempt  to  prosecute  the 
voyage,  or  to  carry  the  goods  elsewhere,  not 
only  elects  to  receive  them,  but  insists  on  their 
delivery.  Though  the  plaintiff  may  have  de- 
rived no  benefit  from  the  service  of  the  defend- 
ants, he  may  still  be  bound  to  compensate 
them.  In  the  case  of  Luke  v.  Lyde  the  goods 
could  not  be  sold  at  all  at  the  port  of  delivery. 
In  Hotham  v.  East  India  Company  (Doug., 
277),  freight  was  adjudged  for  the  goods 
saved,  though  so  damaged  as  not  to  be  worth 
the  expense  of  salvage  ;  and  in  Lutwidge  v. 
O-rey,  though  part  of  the  tobacco  was  found  so 
damaged  as  to  be  afterwards  burnt  at  the 
scales,  yet  freight  was  adjudged  to  be  due. 

THOMPSON,  J.  The  claim  of  freight  set  up 
by  the  defendants  cannot  be  sustained.  It  ap- 
pears to  be  conceded  by  the  counsel  on  both 
sides  that,  by  the  blockade  of  the  port  of  dis- 
charge, the  charter-party  was  dissolved,  and  all 
claim  to  freight  under  it  gone.  (Abbot,  338.) 
Nor  is  this  a  case  for  pro  rata  freight.  A 
341*]  variety  of  cases  may  *occur  where  the 
owner  of  goods  may  make  himself  responsible 
for  freight,  by  an  acceptance  of  his  goods, 
short  of  the  port  of  destination.  But  this  re- 
sults from  an  implied  contract,  raised  by  the 
acceptance  of  the  cargo,  and  a  supposed  bene- 
fit received  by  the  owner,  from  a  partial  trans- 
portation of  his  goods.  But  when  the  cargo, 
as  in  the  present  case,  is  brought  back  to  the 
port  of  lading,  no  such  presumption  can  arise. 
No  benefit  has  accrued  to  the  owner,  nor  has 
he  done  anv  act  from  which  an  implied  con- 
406 


tract  to  pay  any  freight  can  be  raised.  The 
case  of  The  Hiram,  decided  by  Sir  William 
Scott  (3  Rob.  Ad.,  180),  is  an  analogous  case  ; 
and  notwithstanding  it  is  not  to  be  received  as 
an  authority,  it  is  entitled  to  very  respectful 
consideration,  as  the  decision  of  a  learned  and 
eminent  jurist  on  the  maritime  law  of  England. 
In  that  case,  after  a  part-performance  of  the 
voyage,  and  a  capture  and  recapture,  the  ves- 
sel was  brought  back  to  the  port,  or  quasi  port 
of  her  departure.  And  after  a  consideration 
of  the  foreign  authorities,  and  the  case  of 
Luke  v.  Lyde,  it  was  held  that  neither  under 
the  particular  terms  of  the  contract,  nor  upon 
general  principle  and  practice,  was  any  freight 
due. 

I  am,  therefore,  of  opinion  that  judgment 
ought  to  be  rendered  for  the  plaintiff. 

KENT,  Ch.  J.,  was  of  the  same  opinion. 

SPENCER,  J.,  not  having  heard  the  argument, 
gave  no  opinion. 

Judgment  for  tJie  plaintiff. 

Distinguished— 16  Johns.,  357. 

Cited  in— 15  Johns.,  20, 336 ;  6  Cow.,  510. 


*HENRY  M.  BIRD  AND  B.  SAV-  [*342 
AGE,  AND  ASPINWALL,  FERGUSON 
AND  HOFFMAN,  the  Assignees  of  ROB- 
ERT BIRD,  a  Bankrupt, 

v. 
CARITAT. 

Foreign  Bankrupt  —  Suit  in  this  State  —  Pleading 
—  Commencement  of  Suit. 

A  suit  may  be  brought  in  this  State  in  the  name 
of  a  foreign  bankrupt,  and  he  may  be  joined  with 
the  assignees  of  a  copartner  who  is  bankrupt  in  this 
country- 

It  is  a  principle  of  general  practice  among  nations, 
to  admit  and  give  effect  to  the  title  of  foreign  as- 
signees, in  cases  of  bankruptcy  ;  but  the  mode  of 
proceeding  to  recover  the  debts  of  the  bankrupt, 
whether  in  his  own  name,  or  in  the  name  of  the  as- 
signees, depends  on  the  forms  of  proceeding  in  the 
country,  and  in  the  forum  where  the  suit  is  insti- 
tuted. 

Where  the  defendant  in  his  plea,  alleged  that,  on 
stating  a  balance  of  accounts,  he  delivered  certain 
negotiable  notes  to  C.,  on  account  of.  and  in  behalf 
of  the  plaintiffs,  but  did  not  aver  that  C.  was  the 
agent  of  the  plaintiffs,  nor  that  the  notes  were  ac- 
cepted in  full  satisfaction  and  discharge  of  the  debt 
due  to  the  plaintiffs,  the  plea  was  held  bad. 

If  the  defendant  aver  that,  prior  to  the  suing  out 
of  the  writ,  he  settled  and  discharged  the  debt  of 
the  plaintiff,  it  is  sufficient  as  to  the  time  :  for  the 
suing  out  of  the  writ  is  considered  as  the  C9mmence- 
uient  of  the  suit. 

Citations—  Kames'  Eg..  Vol.  II.,  364;  Doug.,  170; 
5  T.  R.,  513  ;  3  Johns.  Cas.,  145  ;  1  Cai..  69. 


was  an  action  of  assumpsit.  The  de- 
-  claration  stated  that  on  the  31st  December, 
1801,  and  before  the  bankruptcy  of  Robert 
Bird,  the  said  Bird,  Savage  &  Bird  were 
copartners  in  trade,  and  that  the  defendant 
was  indebted  to  them  before  the  bankruptcy 
of  the  said  Robert,  in  $2,500  for  money  laid 
out  and  expended,  and  the  like  sum  for  money 
lent,  and  the  like  sum  for  money  had  and  re- 


NOTE.— Commencement  of  suit— What  constitutes. 
See  Lowry  v.  Lawrence,  "1  Cai.  69,  and  note. 

JOHNS.  REP.,  2. 


1807 


BIRD  ET  AL.,  v.  CARITAT. 


342 


ceived,  and  the  like  sum  on  an  insimul  com- 
putassent,  &c. 

The  defendant  pleaded  four  pleas  :  1st. 
Non  asmmpsit.  2.  That  the  two  first  named 
plaintiffs  were  joint  traders  with  Robert  Bird, 
in  Great  Britain,  and  before  suing  out  the  com- 
mission of  bankruptcy  against  Robert  Bird, 
were  indebted  to  divers"  persons  in  Great 
Britain,  «fcc.,  &c.,  and  being  so  indebted,  the 
two  first  named  plaintiffs  became  bankrupts  in 
Great  Britain  ;  and  that  such  proceedings  were 
had,  before  suing  out  the  writ  in  this  suit,  that 
a  commission  of  bankruptcy  was  sued  out  in 
Great  Britain  against  them,  by  virtue  of  which 
the  commissioners,  therein  named,  did,  after 
the  said  assumptions,  and  before  suing  out 
the  writ  in  this  suit,  declare  the  two  first  named 
plaintiffs  bankrupts,  and  did,  in  due  form  of 
law,  assign  unto  certain  persons  all  the  estate, 
<fcc. ,  of  the  said  two  first  named  plaintiffs,  in 
trust  for  all  the  creditors,  &c.,  which  commis- 
sion remains  in  full  force,  &c. ,  wherefore  he 
prays  judgment,  &c.  3.  That  after  making 
the  said  promises,  and  before  the  suing  out  of 
the  said  commission  against  the  two  first 
named  plaintiffs,  and  before  that  the  three  last 
named  plaintiffs  were  assignees  of  Robert  Bird, 
and  before  the  suing  out  the  writ  in  this  Suit, 
to  wit,  on  the  14th  October,  1800,  at,  &c.,  a  cer- 
343*]  tain  *account  was  stated  between  Bird, 
Savage  &  Bird  and  the  defendant,  of  and  con- 
cerning the  said  premises,  &c.,  and  the  de- 
fendant was  found  in  arrear  to  $6,869.25,  for 
which  sum  he  gave  his  promissory  note, 
whereby  he  promised  to  pay  on  the  12th  August 
then  next,  to  Isaac  Riley  or  order,  the  said 
$6,869.25,  and  that  the  said  Isaac  Riley  in- 
dorsed the  said  note,  and  that  the  defendant 
delivered  it  to  Francis  Childs,  on  behalf  of 
Bird,  Savage  &  Bird,  and  on  account  of  the 
said  $6,869.25,  which  note  is  due,  &c.,  where- 
fore he  prays  judgment,  &c.  4th.  That  after 
the  making  the  said  promises,  and  before  the 
issuing  of  the  said  commission,  and  before  the 
three  last  named  plaintiffs  were  assignees,  and 
before  the  issuing  of  the  writ  in  this  suit,  to 
wit,  on  the  14th  October,  1800,  a  certain  ac- 
count was  stated  between  Bird,  Savage  &  Bird 
and  the  defendant,  of  and  concerning  the  «aid 
premises,  &c.,  and  the  defendant  was  sup- 
posed to  be  in  arrear  to  them  in  $6,869.25,  for 
which  he  gave  his  note  to  Isaac  Riley,  and  the 
said  Riley  indorsed  the  same,  and  delivered  it 
to  Francis  Childs,  for  and  in  behalf  of  Bird, 
Savage  &  Bird,  which  note  is  still  outstanding, 
and  as  a  collateral  security  therefore  the  de- 
fendant indorsed  and  delivered  to  the  said 
Francis  Childs,  for,  and  on  account  of  Bird, 
Savage  &  Bird,  and  on  account  of  the  said 
$6,869.25,  several  negotiable  notes,  to  wit,  a 
note  of  D.  &  S.  for  $2,750,  a  note  of  H.  for 
$2,000,  both  payable  in  six  months,  a  note  of 
R.  for  $989,  payable  in  sixty  days,  and  a  note 
of  G.  &  B.  for  $1,000,  payable  at  the  like  date  ; 
that  all  the  above  notes  have  been  long  since 
due,  and  the  defendant  has  not  received 
notice  of  the  nonpayment  of  any  of  them,  and 
the  whole  amount  of  the  said  notes  have,  or 
might  have  been,  before  this  suit,  recovered 
by  the  said  Bird,  Savage  &  Bird,  or  their  as- 
signees, wherefore  he  prays  judgment,  &c. 

To  the  2d,  3d  and  4th  pleas,  there  were 
special  demurrers,  and  the  causes  assigned 
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were,  that  the  defendant  had  alleged  that  the 
matters  and  things  in  those  pleas  pleaded,  were 
before  the  suing  out  of  the  writ  in  the  present 
action,  whereas  he  ought  to  have  alleged  that 
the  same  *happened  before  the  exhibi-  [*344 
tion  of  the  bill  in  this  action  ;  and  because  the 
pleas  amounted  to  the  general  issue,  and  were 
uncertain  and  informal,  &c.  To  these  sev- 
eral demurrers  the  defendant  joined  in  de- 
murrer. 

The  demurrer  was  argued  at  the  last  term  by 
Messrs. Hoffman  and  Riggs  for  the  plaintiffs,  and 
Messrs.  Hanson  and  Caines  for  the  defendant. 

The  counsel  for  the  plaintiffs  cited  Holmes 
&  Drake  v.  De  Camp  (1  Johnson,  36),  and 
Bird,  Savage  &  Bird  v.  Pierpont  (1  Johnson, 
121,  123);  Buller's  N.  P.,  151,  152,  153  ;  4 
Term,  182,  192,  193  ;  Hunter  v.  Potts,  and  Sill 
v.  Worswick  (1  H.  Bl.,  676). 

The  counsel  for  the  defendant  cited  1  Caines, 
69  ;  3  Caines,  133  ;  1  Burrows,  319  ;  Litt.,  sec. 
434;  Co.  Litt.,  17  ;  3  Bac.  Abr.,  by  Gwillim, 
370  ;  1  Salk.,  344  ;  2  Salk.,  516  ;  8  Term,  140; 
1  Johnson,  118  ;  Laws  on  Pleading,  112,  115  ; 
Ambler,  25  ;  2  Vesey,  35  ;  2  Bos.  &  Pull.,  120, 
231  ;  2  Vesey,  38;  1  Pere  Wms.,  696;  2 
Domat.,  B,  1.,  tit.  16,  sec.  3,  4  ;  2  Bos.  &  Pull., 
226  a;  4  Term,  192;  2  Hen.  Black.,  405;  5 
5  Vesey,  Jun.,  583  ;  9  Vesey,  Jun.,  86  ;  1 
East,  363,  368;  8  Term.,  571;  1  H.  Black., 
691,  692,  693  ;  Comyn's  Digest,  tit.  Pleader, 
C.,  26  ;  3  Term,  776  ;  5  Term,  513  ;  Williams' 
Mass.  Rep.,  1,  17;  Addison's  Rep.,  155;  12 
Viner,  71,  sees.  24,  47,  54,  77,  78,  79  ;  2  Ventris. 
295  ;  12  Mod.,  101,  377  ;  1  Pere  Wms.,  258  ;  1 
Strange,  612  ;  Cro.  James,  82. 

KENT,  Ch.  J.  The  demurrer  to  the  second 
plea  raised  the  question  whether  the  assignees, 
under  a  commission  of  bankruptcy  sued  out  in 
England,  can  maintain  a  suit  at  law  here  in  their 
own  names.  This  is  more  a  question  concern- 
ing form  than  substance,  for  there  c$n  be  no 
doubt  of  the  right  of  the  assignees  to  collect 
the  debts  due  to  the  bankrupt,  either  by  a  suit 
directly  in  their  own  names,  or  as  trustees, 
using  the  name  of  the  bankrupt.  It  is  a  princi- 
ple of  general  practice  among  nations,  to  ad- 
mit and  give  effect  to  the  title  of  foreign 
assignees.  This  is  done  on  the  ground  that  the 
conveyance  under  the  bankrupt  laws  of 
*the  country  where  the  owner  is  domi-[*345 
ciled,  is  equivalent  to  a  voluntary  conveyance 
by  the  bankrupt  ;  and  that  the  general  dis- 
position of  personal  property  by  the  owner  in 
one  country  will  effect  it  everywhere,  because, 
in  respect  to  the  owner's  control  over  it,  per- 
sonal property  has  no  locality.  But  the  mode 
of  recovering  the  debts  of  the  bankrupt  will 
depend  upon  the  forms  of  proceeding  in  the 
country,  and  in  the  forum  in  which  the  as- 
signee institutes  his  suit.  In  the  Court  of 
Chancery  in  England  the  assignee  files  his  bill 
in  his  own  name,  and  states  his  title  under 
the  commission.  This  is  also  said  to  be  the 
practice  in  Scotland,  because  there  is  nothing 
in  the  forms  of  the  Scotch  proceedings  to  bar 
the  assignee  from  bringing  a  direct  action 
against  the  debtors  of  the  bankrupt.  (Kames' 
Equity,  Vol.  II.,  264;  Doug.,  170,  Chevalier  v. 
Lynch.)  At  common  law,  however,  a  chose 
in  action  is  not  assignable.  It  was  not,  there- 
fore, in  the  power  of  the  bankrupt  to  assign 
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the  premises  stated  in  the  declaration,  so  as  to 
enable  the  assignee  to  sue  upon  them  in  his 
own  name ;  yet  his  assignment  would  have 
transferred  as  valid  a  title  as  that  under  the 
foreign  commission.  No  instance  has  been 
shown  in  which  the  English  courts  of  law  have 
allowed  the  foreign  assignee  to  prosecute  in  his 
own  name,  and,  I  presume,  no  such  instance 
exists.  The  plea  is,  therefore,  clearly  bad. 
The  suit  was  properly  brought  in  the  name  of 
the  English  bankrupts,  and  there  is  nothing 
upon  the  record  by  which  the  court  can  infer 
that  the  suit  is  not  carried  on  at  the  instance  of 
the  assignees  and  for  their  benefit  as  trustees. 

The  3d  and  4th  pleas  do  not  correspond  with 
the  precedent  in  5  Term,  518.  (Kearslake  v. 
Morgan.)  In  that  case  the  plea  averred,  that 
the  negotiable  note  of  a  third  person  had  been 
accepted  and  received  by  the  plaintiffs,  in  full 
satisfaction  and  discharge  of  the  prior  assump- 
sit.  Here  the  notes  are  stated  to  have  beeh 
delivered  to  one  Francis  Childs,  for  and  on 
behalf  of  the  plaintiffs  ;  and  non  constal,  that 
Childs  was  an  agent  of  the  plaintiffs  for  that  pur- 
pose, or  that  the  notes  ever  came  to  the  knowl- 
edge or  into  possession  of  the  plaintiffs.  Childs 
was  to  them  a  stranger,  and  they  were  not  bound 
346*]  to  look  *after  him.  These  pleas  are, 
therefore,  bad  in  substance,  and  it  would  be 
unnecessary  to  notice  the  special  causes  of  de- 
murrer, were  it  not  that  the  defendant,  accord- 
ing to  his  suggestion  upon  the  argument,  may 
apply  for  leave  to  amend  them. 

As  to  the  objections,  then,  to  the  pleas  in 
point  of  form,  I  would  observe  that  the  aver- 
ment of  a  settlement  and  discharge,  prior  to 
the  suing  of  the  writ,  was  sufficient,  because 
the  time  of  the  suing  out  of  the  writ  is  the 
commencement  of  the  suit  for  the  purpose 
averred  in  the  plea.  It  was  considered  as  the 
commencement  of  the  suit  in  the  case  of  Car- 
penter v.  Butterfald  (3  Johns.  Cas.,  145),  and 
again  in  Lowry  v.  Lawrence  (1  Caines,  69),  and 
this  is  the  good  sense,  as  well  as  the  truth,  on 
the  subject.  The  matter  contained  in  these 
pleas,  if  amounting  to  a  satisfaction  and  dis- 
charge, or  payment,  might. be  pleaded,  as  well 
as  given  in  evidence  under  the  general  issue. 
The  case  of  Kearslake  v.  Morgan  (5  Term, 51 3)  is 
decisive  that  they  might  be  specially  pleaded. 

THOMPSON,  J.,  declared  himself  of  the  same 
opinion. 

SPENCER,  J.,uoi  having  heard  the  argument, 
gave  no  opinion. 

Judgment  for  the  plaintiffs. 

Cited  in— 3  Johns.,  43, 141 ;  11  Johns.,  490 ;  15  Johns,, 
328;  16  Johns.,  88;  17  Johns.,  65;  20  Johns.,  259;  8 
Cow.,  205 ;  3  Wend.,  172,  551 ;  7  Wend.,  124 ;  14  Wend., 
658 ;  19  Wend.,  305  ;  23  Wend.,  65,  90 ;  4  Johns.  Ch., 
469;  2  Barb.  Ch.,  616;  5  N.  Y.,  341;  6  Barb.,  505;  7 
Barb.,  333;  5  Duer.,  392;  8  Sand.,  318. 


CHERIOT  «.  BARKER. 

Insurance  on  Freight  by  Charterer — Capture — 
Insurable  Interest — Description — Freight 
Earnings — Construction  of  Policy. 


NOTE.— As  to  ntceasity  of  insurable  interest,  see 
Smith  v.  Williams,  2  Cai.  Cas.,  110,  note. 

As  t-o  insurance  on  freight,  see  Abbott  v.  Sebor,  3 
Johns.  Cas..  39,  note. 

As  to  construction  of  policy  and  admissibflity  of 
extrinsic  crfdence,  see  N.  Y.  Ins.  Co.  v.  Thomas,  3, 
Johns.  Cas.,  1,  note. 
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A  vessel  was  chartered  for  a  voyage  from  New 
York  to  Jeremie,  and  back  to  New  York,  for  82,400. 
The  charterer  insured  "freight  valued  at  jl.800, 
being  two  thirds  the  value  of  freight,"  "  on  a  voyage 
from  Jeremie  to  Now  York,  upon  the-  freiglit  of 
goods  laden  or  to  be  laden,"  &c.  The  vessel  having 
been  captured  on  her  return  voyage  and  condemn- 
ed, the  charterer  brought  an  action  on  the  policy, 
and  it  was  held  that  he  had  not  an  insurable  Inter- 
est ;  that  the  policy  having  described  the  interest  to- 
be  on  freight  generally,  it  could  not  be  considered 
as  on  freight  earned. 

Where  the  terms  of  a  policy  are  clear  and  explicit, 
the  court  will  not  listen  to  any  suggestions  or  proof 
of  mistake. 

THIS  was  an  action  on  a  policy  of  insurance- 
on  freight.  Besides  the  count  on  the 
policy,  the  declaration  contained  the  UMial 
money  counts,  and  it  was  agreed  that  if  the 
plaintiff  ought  to  recover  on  the  policy,  in  any 
form  of  declaring,  the  present  declaration 
should  be  deemed  sufficient.  The  cause  was 
tried  at  the  New  York  sittings,  the  22d  Decem- 
ber, 1806,  before  Mr.  Justice  Livingston. 

*The  policy  was  dated  the  25th  Feb-  [*347 
ruary,  1804,  and  the  voyage  was  described  from 
Jeremie  to  New  York,  upon  the  freight  of 
goods  laden  or  to  be  laden  on  board  the 
schooner  Mars.  The  freight  was  valued  at 
$1,800,  being  two  thirds  of  the  value  of  the 
freight.  The  charter-party  was  dated  the  13th 
December,  1803,  by  which  the  vessel  was 
chartered  to  the  plaintiff,  on  a  voyage  from. 
New  York  to  Jeremie,  and  from  thence,  back, 
for  $2,400  for  the  voyage;  $1,650  to  be  paid 
within  sixty  days  after  notice  of  the  arrival  at 
Jeremie,  and  $800  on  the  delivery  of  the  return, 
cargo.  The  outward  freight  was  duly  paid  by 
the  plaintiff.  When  the  policy  was  subscribed, 
the  defendant  knew  that  the  plaintiff  was  the 
charterer  of  the  vessel,  and  the  defendant  had 
been,  or  was  to  be,  the  agent  of  the  owner  of 
the  vessel.  The  vessel  sailed  from  Jeremie  on 
the  voyage,  with  a  cargo  on  board,  belonging 
to  the  plaintiff,  the  freight  of  which,  at  the 
usual  rate,  would  exceed  $800.  The  vessel 
was  captured  on  her  return  voyage,  and  con- 
demned, by  which  there  was  a  total  loss  of 
vessel  and  cargo.  The  owners  of  the  vessel 
insured  their  freight,  as  stipulated  by  the 
charter-party,  and  recovered  from  their  insurer 
$800,  being  the  amount  of  the  homeward 
freight. 

The  necessary  preliminary  proofs  and  aban- 
donment were  admitted. 

The  jury  found  for  the  plaintiff  a  total  loss, 
subject  to  the  opinion  of  the  court  upon  a  case,, 
containing  the  above  facts. 

The  case  was  argued  at  the  last  term  by 
Messrs.  Hoffman  and  Radcliffior  the  plaintiff,, 
and  Messrs.  Harifon  and  Boyd  for  the  defend- 
ant. 

Mr.  Hoffman.  I  shall  contend  that  the 
plaintiff  had  an  insurable  interest.  He  had 
hired  the  vessel  for  the  purpose  of  earning 
freight,  and  was  the  owner,  pro  Jiac  vice  ;  for 
he  could  have  underlet  the  vessel,  or  have  taken 
in  a  larger  cargo.  This  is  not  the  case  of  a 
double  insurance.  A  double  insurance  is  by 
the  same  person.  Different  persons  having 
different  interests  in  the  same  subject,  may 
*insure  them,  each  to  the  whole  value.  [*34& 
Two  insurances  of  the  same  subject  do  not  make 
a  double  insurance.  (Marshall,  81,  119,  121  ; 
Park.,  282.)  The  consignor  and  consignee 
may  each  insure  their  separate  interests,  and 
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so  may  a  mortgagor  and  mortgagee.  (Marshall, 
81,  82.)  The  owner  of  the  vessel  may  insure 
the  freight  of  his  own  goods,  though  he 
actually  pays  none.  Whether  the  plaintiff  put 
on  board  his  own  goods,  or  took  those  of  others, 
can  make  no  difference.  Here  the  defendant 
wus  made  acquainted  with  the  nature  of  the 
plaintiff's  interest,  and  expressly  agreed  to  in- 
sure it,  under  the  denomination  of  freight. 

In  Bowne  v.  Sliaw  (1  Caines,  489),  great  stress 
was  laid  on  the  circumstance  that  the  insurer 
knew  the  nature  of  the  risk.  A  qualified  in- 
terest, as  the  lien  of  a  factor,  may  be  insured. 
(Park,  11  ;  Marshall,  218.)  The  plaintiff,  if 
not  absolute  owner,  had  at  least  a  qualified  in- 
terest. It  is  well  understood  among  merchants, 
that  the  charterer  of  a  vessel  may  insure  his  in- 
terest, so  as  to  cover  his  charter-party.  Again, 
freight  actually  earned  is  allowed,  even  by  the 
French  law,  to  be  insured  eo  nomine.  So 
where  a  right  to  freight  has  commenced  by  an 
inception  of  the  voyage,  the  insured  may  re- 
cover for  the  loss  of  freight.  (Marshall,  76.) 
In  Lawrence  v.  Sebor  (2  Caines,  204)  the  court 
looked  to  the  intention  of  the  party,  as  to  what 
interest  was  to  be  insured. 

Messrs.  Harison  and  Boyd,  contra.  As  there 
has  been  a  mistake  about  the  interest  of  the 
plaintiff,  and  no  risk  run,  he  will  be  entitled 
to  a  return  of  premium  ;  but  he  cannot  recover 
on  the  policy.  This  is  not  expressed  to  be  an 
insurance  on  freight  earned  ;  and  the  French 
law  does  not,  therefore,  apply.  Besides,  it 
does  not  appear  from  the  French  writers  in 
what  manner  freight  earned  was  insured.  If 
invested  in  goods,  it  might  be  insured  as 
goods ;  if  laid  out  in  repairs  on  the  ship,  it 
might  be  covered  in  an  insurance  on  the  ship. 
The  question  here  is,  can  the  owner  of  goods, 
who  stipulates  to  pay  freight  for  them,  insure 
the  freight,  eo  nomine  ?  He  has  no  interest  in 
the  vessel  or  freight,  as  such  ;  for  he  is  to  pay 
freight,  not  to  receive  it.  The  owner  of  a 
vessel  who  insures  his  own  goods  has  an  inter- 
349*]  est  *in  their  safe  arrival.  Whether  the 
plaintiff  was  owner  pro  hoc  Dice,  or  not,  is  per- 
fectly immaterial.  If  the  goods  were  lost,  he 
would  not  be  obliged  to  pay  freight ;  if  they 
arrived,  the  freight  would  be  due.  The  mode 
of  insurance  contended  for  on  the  part  of  the 
plaintiff  would  lead  to  a  great  injustice  and 
fraud,  which  the  valuation  in  the  policy  was 
intended  to  prevent.  If  the  doctrine  of  the 
plaintiff  is  to  prevail,  two  insurances  of  the 
same  interest  might,  be  made  under  different 
names,  and  the  party  thereby  gain  a  double 
compensation.  The  knowledge  of  the  defend- 
ant, as  to  the  nature  of  the  plaintiff's  interest, 
cannot  alter  the  determination  of  this  case. 
This  court  must  decide  according  to  the  terms 
of  the  contract  before  them.  The  case  of 
Lawrence  v.  Sebor  rested  on  particular  circum- 
stances, and  is  not  applicable  to  the  present 
case.  The  court  never  intended  to  vary  the 
contract  according  to  the  intention  of  the 
parties.  On  the  contrary,  they  expressly  say, 
that  the  terms  of  the  contract  comported  with 
the  intention.1  Suppose  the  plaintiff  had  in- 

1.— See  2  Cranch,  119,  Graves  &  Barnwell  v.  The 
Boston  Marine  Ins.  Co.,  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  confirmation  of  the 
opinions  of  Kent,  J.,  and  Thompson,  J.,  on  this 
point,  in  Lawrence  v.  Sebor. 
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sured  goods  on  board  of  this  vessel,  and  in  his 
declaration,  should  aver  that  the  ship  was 
meant  to  be  insured  under  the  name  of  goods, 
could  this  never  be  allowed  ?  Certainly,  no 
such  averment  would  be  admitted  in  contra- 
diction to  the  written  contract.  Such  a  declar- 
ation would  be  bad  on  demurrer.  In  the  case 
of  Bowne  v.  S/uiw  the  defense  of  Shaw  was 
grounded  on  the  conduct  of  the  party,  ex- 
traneous to  the  contract,  and  the  court  said 
that,  as  he  knew  of  this  conduct  at  the  time, 
he  should  not  avail  himself  of  it  as  a  defense. 
The  ground  of  relief  was  ab  extra,  and  not  on 
the  policy  itself.  The  ratification  of  the  con- 
tract, if  there  has  been  a  mistake,  must  be  by  a 
court  of  chancery,  not  by  a  court  of  law  ;  and 
that  the  court  will  require  the  most  clear  and 
unequivocal  evidence  of  the  mistake,  before 
they  will  interpose  to  vary  the  terms  of  the 
written  contract. 

It  is  true  that  a  consignor  who  has  advanced 
money  has  an  interest  lo  that  extent  which  he 
may  insure,  and  so  may  amortgagee;  but  they 
cannot  each  recover  to  the  full  amount  of  the 
value  of  the  subject ;  for  if  that  were  the  case 
twenty  *mortgagees  might  recover  [*35O 
twenty  times  the  value  of  the  whole  subject, 
which  never  could  be  tolerated. 

Mr.  J.  Radcliff,  in  reply.  The  parties  fully 
understood  the  interest  intended  to  be  insured 
by  this  policy.  The  charter-party  was  be- 
fore them,  and  the  whole  interest  of  the  plaint- 
iff under  that  contract  was  intended  to  be  in- 
sured. It  was  a  charter-party  out  and  home ; 
but  suppose  for  the  sake  of  argument,  that 
the  policy  applied  only  to  the  outward  freight, 
might  this  not  have  been  insured  as  freight 
earned  ?  Why  may  not  freight  earned  be  insured 
under  the  name  of  freight?  If  the  policy  be  on 
freight,  it  is  competent  for  the  plaintiff  to  show 
that  the  freight  earned  was  intended.  In  Demp 
v.  Vigne  (1  Term  304)  the  expenses  of  reclaiming 
goods  were  insured  under  the  name  of  goods. 

The  French  writers,  when  they  say  freight 
earned  may  be  insured,  must  be  understood  to 
intend  that  it  may  be  insured  under  the  name 
and  character  of  freight.  But  in  France  it 
can  only  be  insured  by  the  freighter,  who  has 
agreed  to  pay  the  freight.  (Marshall,  76  ; 
Emerigon,  torn.  1,  p.  226.)  Then  the  plaintiff, 
as  freighter,  might  insure  the  freight  earned, 
Again,  the  plaintiff,  as  charterer  of  the  vessel, 
might  set  her  up  as  a  general  ship,  and  take 
the  goods  of  other  merchants  on  freight,  and 
so  be  entitled  to  insure  the  freight  as  owner. 
pro  Jiac  vice,  out  and  home.  On  a  valued 
policy,  if  the  plaintiff  shows  an  interest  to  any 
amount,  it  is  sufficient  to  recover  the  whole 
valuation.  It  is  expressed  in  the  policy  to  be 
"  two  thirds  of  the  freight,"  which  plainly 
shows  that  freight  earned  was  intended  by  the 
parties.  The  plaintiff  in  his  declaration  might 
have  averred  that  by  freight  was  meant  freight 
earned,  and  have  proved  it  ;  or  that  the  freight 
meant  two  thirds  of  the  freight  out  and  home.* 

2.  See  4  Dallas,  459  (Sanson  v.  Ball),  where  the 
plaintiff  advanced  a  sum  of  money  to  the  owners  of 
a  ship,  for  which  they  had  a  right  to  three  eights  of 
the  tonnage  of  the  ship  for  the  voyage.  The  plaint- 
iff insured  his  interest,  which  was  described  in  the 
policy  as  "  freight  advanced,  and  valued  at  $13,500." 
In  an  action  on  the  policy  to  recover  an  average 
loss,  the  Supreme  Court  of  Pennsylvania,  in  1806, 
decided  that  the  plaintiff  had  an  insurable  interest. 
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.'{.">  I*]  *TnoMrs«>N,  ./.  The  policy  declares 
the  insurance  to  be  upon  the  freight  of  goods, 
laden  on  board  the  schooner  Mars,  on  a  voy- 
age from  Jeremie  to  New  York.  This  is 
H  plain  contract,  without  any  ambiguity  ; 
and  the  only  question  is,  whether  the  plaint- 
iff has  shown  an  interest  in  the  subject  in- 
sured. Though  the  policy  may  not  be 
adapted  to  the  real  truth  of  the  case,  we  must 
confine  ourselves  to  it,  in  determining  what  is 
the  subject  insured.  It  is  a  good  general  rule 
to  require  this  to  be  clearly  and  plainly  ex- 
pressed upon  the  face  of  the  policy,  so  that 
the  underwriter  may  be  apprised  of  what  he 
insures.  It  is  extremely  easy  for  the  assured 
to  specify  his  particular  interest,  and  it  would 
be  unreasonable  to  allow  him  to  avail  himself, 
under  a  general  expression,  of  a  concealed 
particular  interest,  contrary  to  custom  and 
usige.  Hence  it  has  been  decided  in  the  En- 
glish courts  (3  Burr. ,  1401),  and  the  same  prin- 
ciple is  recognized  in  this  court,  that  a  re- 
tqwndentia  and  bottomry  interest  cannot  be 
covered  by  a  general  insurance  on  goods. 
{Robertson  v.  United  Ins.  Co.  2  Johns.  Cas., 
250.)  Considering  this  as  an  insurance  on 
freight,  the  plaintiff  had  no  interest  in  it.  He 
was  not  owner  of  the  vessel,  but  had  hired 
her  for  the  voyage,  and  had  agreed  to  pay  a 
certain  sum  for  the  freight,  on  the  delivery  of 
the  cargo.  The  plaintiff  was  owner  of  the 
cargo,  and  the  charter-party  was  a  mere  cov- 
enant to  carry  the  goods.  The  plaintiff,  in- 
stead of  receiving  the  freight,  was  to  pay  it  on 
the  delivery  of  the  cargo.  As  the  cargo  was 
not  delivered  owing  to  the  perils,  no  freight 
was  ever  due  from  him,  and,  of  course,  he  has 
sustained  no  loss.  This  must  be  considered  a 
general  insurance  on  freight,  and  not  a  partic- 
ular insurance  on  freight  earned. 

It  was  suggested  that  there  was  some  mis- 
take in  describing  the  interest  intended  to  be 
insured;  but  we  cannot  listen  to  any  such  sug- 
gestions. The  contract  is,  of  itself,  clear  and 
explicit  ;  and  if  any  mistake  has  been  made, 
it  is  not  to  be  corrected  here. 

No  risk  having  been  run.  the  plaintiff  is  en- 
titled to  a  return  of  premium.  He  must,  ac- 
352*]  cordingly, '  have  judgment  *for  the 
amount  of  the  premium,  with  interest  from 
the  time  of  demanding  it. 

KENT,  Ch.  J.,  was  of  the  same  opinion. 

SPENCER,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  for  the  plaintiff  for  the  premium, 
with  interest. 

Overruled-18  N.  Y.,  392;  36  N.  Y.,  650,  552. 

Cited  in— 7  Johns.  528,  527 ;  2  Denio,  79  ;  4  Abb. 
App.  Dec.,  137:  3  Trans.  App.,  287;  10  Barb,.  290;  8 
Bos.,  548  ;  1  Hall,  482. 


BARKER  v.    CHERIOT. 

Charter-party — Voyage  Entire — Capture  on 
Return — Vessel  Returns  Without  Cargo — 
Freight— Not  Earned. 


NOTE.— Charter-party—  Voi/agehrohenup—  Freight. 
Compare  Post   v.  Robertson,  1  Johns.,  24,  and 
Scott  v.  Ubby,  ante,  336. 
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A  vessel  was  chartered  for  a  voyage  from  New 
York  t<>  Martinique.  HMl  t>ack  to  New  York,  for  the 
i-nthv  sum  of  $4,500,  which  was  to  be  paid  in  si.xt  v 
days  after  the  delivery  of  the  return  cargo  at  N<  \\ 
York. 

The  vi -ssel  delivered  the  outward  cargo  at  Mar- 
tinique, and  while  on  her  voyage  home  with  a  re- 
turn cargo  on  Ixiard,  was  captured  by  a  British 
cruiser  and  carried  into  Antigua,  win-re  the  cargo 
was  libeled  in  the  Admiralty  Court,  and  the  Judge 
ordered  the  cargo  to  be  retained  for  further  proof, 
subject  to  a  lien  for  freight,  according  to  the  char- 
ter party.  The  vessel  returned  to  New  York  with- 
out the  goods  except  a  few  articles  left  on  board. 
The  goods  were  appraised,  by  orderof  the  Admi- 
ralty Court,  and,  afterwards,  on  producing  further 
proof,  were  ordered  to  lie  restored  to  the  claimants; 
but  neither  the  goods  nor  the  proceeds  ever  came 
to  the  hands  of  the  owners  or  insurers,  who  had 
paid  as  for  a  total  loss. 

In  an  action  brought  by  the  ship  owner  for  the 
freight,  it  was  held  that  no  freight  was  due. 

Citations-Abbott,  285,  269;  Pothier,  No.  100;  1 
Beaw..  136. 

THIS  was  an  action  of  asmimpsit.  The 
cause  was  tried  at  the  New  York  sittings, 
on  the  31st  December,  1806,  before  Mr.  Jus- 
tice Livingston. 

On  the  24th  January,  1805,  the  plaintiff  let 
the  ship  Mary  to  freight,  to  the  defendant,  for 
a  voyage  from  New  York  to  Martinique,  and 
back  to  New  York,  and  a  charter-party,  in 
the  usual  form,  was  executed  by  the  parties. 
The  defendant  covenanted  to  pay  for  the 
freight  or  hire  of  the  vessel  for  the  entire 
voyage,  the  sum  of  four  thousand  five  hun- 
dred dollars,  for  which  he  was  to  give  a  note, 
payable  in  sixty  days  after  delivery,  of  the  re- 
turn cargo  in  the  port  of  New  York. 

The  ship  sailed  from  New  York  on  her  voy- 
age, the  17th  February,  1805,  with  a  full 
cargo,  and  arrived  at  Martinique  the  23d 
March  following,  where  her  outward  cargo 
was  delivered  in  good  order  to  the  defendant. 
A  return  cargo  was  shipped  on  board  by  the 
defendant,  with  which  the  ship  set  sail  from 
Martinique,  on  the  24th  April,  bound  for  New 
York.  On  the  next  day  she  was  captured  by 
a  British  cruiser  and  carried  into  Antigua, 
where  the  cargo  was  libeled  in  the  Admiralty 
Court.  After  a  hearing  of  the  cause,  the 
judge  ordered  the  cargo  to  be  retained  for 
further  proof,  subject  to  a  lien  for  the  freight 
mentioned  in  the  charter-party.  On  the  24th 
June,  1805,  the  captain  sailed  from  Antigua 
with  the  ship,  having  on  board  *a  [*353 
small  part  of  the  return  cargo,  to  wit,  two 
barrels  and  seven  boxes  of  sweetmeats,  of  the 
value  of  two  hundred  and  twenty  dollars,  and 
which  had  been  left  on  board  at  Antigua.  On 
the  arrival  of  the  ship  at  New  York,  the  few 
articles  on  board  were  offered  to  the  defend- 
ant, who  refused  to  receive  them,  and  they 
were  taken  possession  of  by  the  officers  of  the 
custom-house. 

The  cargo  at  Antigua,  on  the  20th  May, 
1805,  was  appraised,  pursuant  to  an  order  of 
the  Court  of  Admiralty,  at  the  sum  of  £11,- 
500,  Antigua  currency.  The  principal  part  of 
the  cargo  was  left  with  the  agents  of  the  cap- 
tors, and  the  residue  with  one  Dow,  in  conse- 
quence of  some  arrangement  among  them- 
selves, without  giving  any  security  for  the 
appraised  value.  Dow  was  a  stranger  to  the 
defendant,  but  was  appointed  by  the  master, 
as  agent  to  prosecute  the  claim.  Before 
further  proofs  were  produced,  or  a  final  sen- 
tence pronounced,  the  goods  were  sold  by  the 
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agents  of  the  captors  and  Dow,  and  the  pro- 
ceeds received  by  them,  and  converted  to  their 
own  use.  No  part  of  the  proceeds  were  ever 
received  by  the  defendant  or  his  insurers.  The 
United  Insurance  Company  insured  $20,000 
on  the  cargo  for  the  defendant.  In  the  policy 
wus  a  clause,  "  In  case  of  capture  or  deten- 
tion, not  to  abandon  in  less  than  four  months 
after  advice  thereof,  or  till  after  condemna- 
tion." The  Commercial  Insurance  Company 
insured  $8,000  with  a  similar  clause  in  the 
policy,  fixing  the  time  of  abandonment  at  six 
months.  The  Marine  Insurance  Company 
also  insured  $12,000,  with  a  warranty  "free 
from  any  charge  arising  from  any  detention 
by  the  British."  Abandonments  were  duly 
made  to  all  the  insurance  companies,  and  the 
two  first  paid  a  total  loss. 

On  the  2d  November,  1805,  further  proof 
having  been  produced,  the  Court  of  Admi- 
ralty, at  Antigua,  decreed  a  restoration  of  the 
property  to  the  claimant. 

On  the  trial  of  the  cause,  the  plaintiff 
offered  to  read  the  deposition  of  the  captain, 
which  was  objected  to,  but  it  was  read,  reserv- 
ing the  question  as  to  its  admissibility.  The 
354*]  *  writ  was  issued  in  the  cause  on  the  27th 
July,  1805,  and  the  defendant  arrested  on  the 
same  day.  After  the  arrest,  on  the  same  day, 
an  order  was  granted  by  the  recorder  of  New 
York,  for  the  examination  of  the  captain  on 
the  usual  affidavit,  and  his  deposition  was 
taken  on  the  same  day,  after  giving  four 
hours'  notice  to  the  defendant,  served  with  a 
copy  of  the  order. 

A  verdict  was  taken  for  the  plaintiff  for  the 
whole  amount  of  freight  mentioned  in  the 
charter-party,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  above  facts  ; 
and  it  was  agreed  that  if  the  court  should  be 
of  opinion  that  the  plaintiff  was  entitled  to  re- 
cover, judgment  should  be  rendered  for  such 
sum  as  they  should  direct  ;  but  if  the  court 
should  be  of  opinion  against  the  plaintiff,  then 
a  judgment  of  nonsuit  was  to  be  entered  ;  and 
either  party  was  to  be  at  liberty  to  turn  the 
case  into  a  special  verdict. 

The  case  was  argued  at  the  last  term,  by 
Messrs.  Boyd  and  Harisonfor  the  plaintiff,  and 
Messrs.  Hoffman  and  J.  Radcliff  for  the  de- 
fendant. 

Messrs.  Boyd  and  Harison.  1.  As  to  the  ad- 
missibility of  the  deposition.  The  issuing  of 
the  writ,  and  the  arrest  of  the  defendant,  must 
be  considered  as  the  commencement  of  the  suit. 
There  was  a  suit  pending  between  the  parties. 
The  defendant  might  have  compelled  the  sher- 
iff to  return  the  writ,  and  the  plaintiff  to  pro- 
ceed in  the  cause,  or  be  nonsuited.  Not  to  al- 
low depositions  to  be  taken,  de  bene  esse,  in 
such  cases,  would  often  produce  great  incon- 
venience and  injury  to  parties.  If  the  point  of 
practice  is  not  already  established  in  this 
court,  it  is  important  that  it  should  be  settled. 
2.  The  principal  question  in  this  case  is, 
whether  the  plaintiff  is  entitled  to  recover 
freight,  and  how  much.  Where  the  execu- 
tion of  the  contract  is  prevented  by  an  acci- 
dent of  superior  force,  before  the  departure  of 
the  vessel,  the  charter-party  is  dissolved  with- 
out damage  to  either  party.  (Pothier,  Charte- 
Partie,  98.)  In  that  case  there  can  be  no  ap- 
portionment of  freight ;  but  where  the  voyage 
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is  in  part  performed,  and  the  freight  can  be  ap- 
portioned, there  is  no  *reason  why  [*355 
the  party  should  not  be  compensated  for 
what  he  has  performed.  Here  were  two  dis- 
tinct voyages,  out  and  home,  with  two  distinct 
cargoes,  one  of  which  was  delivered  to  the 
consignee  of  the  defendant.  There  was  a  real 
and  essential  service  performed  by  the  deliv- 
ery of  the  outward  cargo,  and  the  plaintiff  has 
an  equitable  claim  to  compensation.  Consid- 
ering this  not  as  a  case  of  mere  interruption, 
or  an  embargo,  but  as  one  in  which  the  char- 
ter-party has  been  dissolved,  by  an  accident  of 
superior  force,  the  plaintiff  becomes  entitled 
to  a  pro  rata  freight.  (Post  &  Russel  v.  Robert- 
son, 1  Johnson,  24.  But  see  Scott  v.  Libby  et 
al.,  ante,  p.  336.)  The  defendant  was  not 
bound  to  wait  the  chance  of  the  property  being 
restored.  It  is  not  like  the  case  of  an  em- 
bargo. To  oblige  the  ship  owner  to  wait  the 
event  of  a  decision  in  cases  of  capture,  would 
prove  ruinous  to  ship  owners. 

Messrs.  Hoffman  and  J.  JRadcliff,  contra.  1. 
As  to  the  deposition.  The  defendant  was  not 
bound  to  appear  until  the  return  of  the  writ ; 
until  his  appearance,  he  was  not  obliged  to  do 
any  act,  and  it  cannot  be  said  that  any  suit 
was  pending  until  the  return  of  the  writ.  2. 
It  seems  to  be  conceded  by  the  other  side  that 
no  action  will  lie  on  the  charter-party.  The 
decision  in  the  case  of  Post  &  Russel  v.  Robert- 
son establishes  the  principle  that  no  pro  rata 
freight  is  due,  unless  the  cargo  is  accepted  by 
the  owner  at  an  intermediate  port.  (See  ante, 
p.  325,  336.)  Here  has  been  no  acceptance  of 
the  goods  ;  the  recovery  in  the  Admiralty 
Court  does  not  amount  to  an  acceptance  ;  and 
it  is  stated  in  the  case  that  the  proceeds  never 
came  into  the  hands  of  the  defendant.  The 
defendant  lost  his  goods,  though  he  after- 
wards recovered  the  value  of  the  insurers.  As 
the  goods  were  not  received,  there  can  be  no 
implied  assumpsit  to  pay  the  freight.  The 
plaintiff  cannot  recover  unless  the  court  sub- 
stitute a  new  contract,  in  the  place  of  the  one 
already  made  between  the  parties,  by  which 
the  payment  of  freight  is  made  to  depend  on 
the  delivery  of  the  return  cargo.  Where  the 
contract  is  dissolved  by  superior  force,  each 
party  must  abide  by  the  event.  (Abbot,  339  ; 
1  Valin,  Comment.,  627  ;  Pothier,  Charte-Par- 
tie,  98.)  The  capture  and  detention  in  this 
case,  can  be  considered  in  no  other  light  than 
*as  an  interruption  of  the  voyage,  and  [*356 
if  the  ship  owner  meant  to  earn  his  freight, 
it  was  his  duty  to  wait  the  result,  and  bring 
on  the  cargo  in  case  of  its  liberation.  (Hadley 
v.  Clarke  etal,  8  Term,  259  ;  Pothier,  Charte- 
Partie,  100  ;  1  Beawes,  136  ;  Abbot,  239.)  By 
leaving  the  goods  at  Antigua  the  plaintiff  put 
an  end  to  the  contract,  and  waived  all  right  to 
freight. 

THOMPSON,  J.  This  was  one  entire  voyage 
from  New  York  to  Martinique,  and  back  again ; 
and  as  the  vessel  was  captured  upon  her  re- 
turn, and  did  not  deliver  her  return  cargo,  no 
freight  is  due,  notwithstanding  the  defendant 
may  have  had  the  benefit  of  the  outward  voy- 
age, because,  by  the  express  agreement  of  the 
parties,  the  outward  and  homeward  voyage 
were  one,and  the  profit  depended  upon  the  en- 
tire performance.  This  rule  is  too  well  settled 
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to  admit  of  beirtg  questioned.  (Abbot,  265, 
269.)  Here  has  been  no  acceptance  of  the  car- 
go, HO  as  to  make  the  defendant  liable  for  a 
pro  rat<t  freight.  (See  ante,  p.  836.)  The  mas- 
ter ought  to  have  waited  at  Antigua  for  the 
removal  of  the  detention  of  the  cargo,  espe- 
cially, as  he  would  have  been  entitled,  on  an 
eventual  condemnation,  to  his  freight  from  the 
captor  ;  for  the  Court  of  Vice- Admiralty  ad- 
mitted his  lien  for  freight.  (Pothier,  Charte- 
Partie,  No.  100  ;  1  Beawes,  136.)  The  defend- 
ant would,  therefore,  be  entitled  to  judgment; 
but  according  to  the  provision  in  the  case,  we 
can  only  direct  a  judgment  of  nonsuit  to  be 
entered. 

KENT,  Ch.  J.,  was  of  the  same  opinion. 

SPENCER,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  of  nonsuit. 
Cited  in-15  Johns.,  336. 


*357]  *CORTELYOU  «.  VAN  BRUNDT. 

1.  Right  of  Fishing  —  Prescription  —  Erection  of 
Huts  —  Evidence  —  Language  of  Deed  —  Usage  — 
Pleading  —  Notice  of  Evidence  of  Prescriptive 
Right.  2.  Orant  of  Highway  —  Fee  in  Soil  — 
Trespass. 

A  right  of  fishing  in  any  water  gives  no  power 
over  the  land,  nor  will  prescription,  in  any  case. 
give  a  right  to  erect  a  building  on  another's  land. 
The  patent  granted  the  33d  of  February,  1671,  to 
Jauues  Cortelyou,  extends  on  the  S.  W.  side  to  the 
ordinary  high  water-mark. 

The  right  of  fishing  in  the  waters  of  the  bay,  or 
in  the  limits  of  the  patents,  of  1668  and.1686,  to  New 
Utrecht,  does  not  give  any  right  to  erect  hute  on 
the  shore,  for  that  purpose. 

Evidence  of  usuage  is  inadmissible  to  explain  the 
language  of  a  deed  not  ambiguous  or  equivo- 
cal. 

If  to  an  action  of  trespass,  the  defendant  plead 
the  general  issue,  and  give  notice  that  he  will  offer 
in  evidence  a  prescriptive  right  of  fishing  in  the  sea 
adjoining  the  locus  inquo.  and  of  using  and  occupy- 
the  shore  for  that  purpose,  he  cannot  give  evidence 
of  any  prescriptive  right  to  erect  huts  on  the  shore 
for  the  purpose  of  fishing  ;  but  such  a  custom  or 
usage  should  be  pleaded  or  mentioned  in  the  notice. 
The  grant  or  laying  out  of  a  highway  gives  only  a 
right  of  way  to  the  public  ;  but  the  fee  or  right  of 
soil  remains  in  the  original  owner,  and  an  action  of 
trespass  will  lie  for  an  exclusive  appropriation  of 
the  soil. 

Citations—  Sav.,  11  ;  3  T.  R.,  256  ;  Co.  Litt.,  113,  b  ; 
2  Bl.  Com..  263,  264  ;  Harg.  L.  Tr.,  12  ;  1  Burr.,  143  ; 
2  Stra.,  1004  ;  1  Wils.,  107  ;  6  East,  154. 


is  an  action  of  trespass,  quare  clausum 
1  fregil,  for  entering  and  digging  up  the  soil 
and  erecting  a  hut  on  the  plaintiff's  close,  in 
New  Utrecht,  in  King's  County.  The  de- 
fendant pleaded  not  guilty,  ana  gave  notice 
that  he  would  offer  in  evidence  that  the  free- 
holders and  inhabitants  of  New  Utrecht  had, 
from  time  immemorial,  used,  at  all  proper 
seasons,  the  right  of  fishing  in  the  bay  or  sea 
adjoining  the  close  in  question,  and  of  using 
and  occupying  the  shore  or  beach,  adjoining 
the  said  bay,  for  the  purpose  and  convenience  of 
fishing  in  the  bay  or  sea,  and  that  the  defendant 
was  one  of  the  freeholders  and  inhabitants  of 
New  Utrecht  ;  and  that  on  that  day,  it  being  the 
proper  season  for  fishing,  he  had  entered,  and 
erected  a  temporary  hut  on  the  close  in  question. 
for  the  purpose  and  convenience  of  fishing,  &c. 
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And  further,  that  the  defendant  would  give  in 
evidence  two  patents  to  the  freeholders  and 
inhabitants  of  the  said  town,  the  one  dated 
the  loth  August,  1668,  and  the  other  dated  the 
13th  May,  1686.  And  further,  that  the  citi- 
zens of  this  State  had,  from  time  immemorial, 
used,  at  all  proper  seasons,  the  right  of  fishing 
in  the  said  bay  and  of  entering  and  occupying 
the  shore  or  beach  adjoining  the  same,  for  the 
purpose  and  convenience  of  fishing  in  the  said 
bay,  and  that  the  defendant  is  one  of  the  said 
citizens.  And  further,  that  the  said  close  is  a 
public  highway  or  landing  place,  and  that  the 
defendant  had  a  right  to  enter  and  use  it  for 
the  purpose  aforesaid. 

Upon  the  trial,  the  plaintiff  produced  a  pat- 
ent, dated  the  23d  February,  1671,  to  Jaques 
Cortelyou,  for  the  premises,  described  as 
stretching  along  the  bay,  «fcc.  He  *then  [*358 
proved  that  the  patentee  devised  his  lands  to 
his  two  sons,  who  made  partition  ;  that  the  son 
of  one  conveyed  to  Jaques  Cortelyou,  son  of 
the  other,  and  grandfather  of  the  plaintiff,  on 
the  1st  February,  1732,  a  parcel  of  land,  be- 
ginning at  a  rock  commonly  called  the  Great 
Rock.  That  the  said  rock  is  now  at  a  consid- 
erable distance  below  ordinary  high  water- 
mark, and  is  a  very  conspicuous  object.  That 
the  plaintiff  is  grandson  and  heir-at-law  to  the 
said  Jaques  Cortelyou,  and  claims  the  locus  in 
quo  as  part  of  the  land  described  in  the  patent. 
It  was  admitted,  that  if  the  patent  on  the  S. 
W.,  or  bay  side,  extended  to  ordinary  high 
water-mark,  the  place  where  the  hut  was  erect- 
ed was  within  its  limits  ;  and  the  judge  direct- 
ed the  jury  to  consider  the  ordinary  high 
water-mark,  as  the  S.  W.  boundary  of  the 
patent. 

The  defendant  offered,  under  the  first  and 
third  branches  of  his  notice,  to  prove  the  facts 
therein  stated,  but  the  evidence  was  over- 
ruled. 

•  He  then  produced  and  read  the  patents  men- 
tioned in  his  notice,  and  contended  that  he  had 
a  right,  under  them,  to  use  the  shore,  not  only 
between  high  and  low  water-mark,  but  as  far 
as  the  spring,  or  uncommon  tides  flowed,  and 
to  erect  huts  thereon,  for  the  purpose  of  fish- 
ing in  the  bay  adjoining  ;  and  also  offered  to 
prove  that  from  the  date  of  the  patents  to  that 
time,  the  freeholders  and  inhabitants  of  New 
Utrecht  had  uninterruptedly  enjoyed  that 
right,  but  the  evidence  was  overruled  by  the 
judge.  The  defendant  then  offered  to  prove 
that  the  locus  in  quo  was  a  public  landing- 
place  ;  and  the  clerk  of  the  county  produced 
an  ancient  book,  as  the  only  existing  record  of 
the  roads  in  King's  County,  in  which  there 
was  an  entry  of  a  common  highway,  along  the 
river  upon  the  bank,  to  the  meadow  of  Peter 
and  Jaques  Cortelyou,  and  so  along  the  S.  W. 
side  of  the  meadow  oveMhe  beach,  to  the  house 
of  the  said  P.  and  J.,  and  from  thence  to  the 
road  to  the  town  of  New  Utrecht.  At  the 
bottom  of  the  entry  was  the  following  memo- 
randum :  "  Out  of  the  way  leading  to  J.  and 
P.  Corlelyou,  to  low  water-mark,  on  the  north 
side  of  the  dock  of  Peter  *Cortelyou,  [*35O 
for  a  common  landing-place,  in  breadth  6 
rods,  to  be  and  continue  forever." 

The  defendant  then  showed  that  the  hut,  the 
erection  of  which  was  the  only  trespass  at- 
tempted to  be  proved,  was  at  a  place  within 
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the  distance  of  six  rods  from  the  north  side  of 
the  dock  of  Peter  Cortelyou,  between  the  road 
to  J.  and  P.  Cortelyou,  and  the  ordinary 
high  water-mark,  but  below  the  limits  of  spring 
tides. 

The  plaintiff  then  proved  that  the  sea  had, 
as  far  back  as  the  memory  of  witnesses 
reached,  gradually  washed  away  the  points  of 
land  opposite  to  the  S.  W.  boundary  of  the 
land  granted  to  Jaques  Cortelyou  ;  but  that  the 
land  within  the  coves  had  undergone  little  or 
no  alteration  ;  that  the  locus  in  quo  was  above 
the  present  usual  high  water-mark,  and  be- 
tween the  sea  and  the  upland  ;  that  upon  a 
•drain  being  cut  from  the  meadow  to  the  sea, 
,stumps  of  trees  were  found,  and  traces  of  the 
•existence  of  the  meadow  nearer  to  the  sea 
than  where  the  trespass  was  committed  ;  that 
no  use  had  ever  been  made  within  the  memory 
•of  witnesses,  of  the  place  where  the  trespass 
was  committed,  as  a  public  landing-place,  and 
that  the  plaintiff  had  a  house,  for  about  twen- 
ty-five years,  nearly  adjacent  to  the  spot  where 
the  hut  was  erected. 

The  jury  found  a  verdict  for  the  plaintiff 
for  six  cents  damages. 

A  motion  for  a  new  trial  was  made  at  the 
last  term,  and  argued  by  Mr.  Baldwin  for  the 
defendant,  and  Messrs.  Hoffman  and  Hanson 
for  the  plaintiff. 

For  the  defendant  it  was  contended,  1. 
That  the  evidence  offered  under  the  first  and 
third  branches  of  the  notice,  annexed  to  the 
plea,  ought  to  have  been  admitted  on  the  trial. 
That  the  notice  contained  all  reasonable  cer- 
tainty, and  would  have  been  good  as  a  special 
plea ;  but  that  the  courts,  under  the  statute 
allowing  notices  of  special  matters,  instead  of 
pleading,  were  liberal  in  the  admission  of  evi- 
dence. 2.  That  the  evidence  offered  in  sup- 
port of  the  defendant's  construction  of  the 
patents  of  Nicoll  and  Dongan  ought  to  have 
36O*]  been  received.  3.  That"  *the  judge 
ought  not  to  have  directed  the  jury  that  the 
S.  W.  boundary  of  Cortelyou's  patent  extended 
to  ordinary  high  water-mark.  That  the  boun- 
dary was  matter  of  fact,  which  the  jury  were 
to  decide.  That  the  highest  point  to  which 
the  spring  tide  rises  is  the  true  boundary  of 
the  patent.  (Justinian's  Institutes,  lib.  2,  tit. 
1,  cap.  3.)  That  the  rule  of  the  civil  law 
ought  to  be  adopted  here,  because  it  was  a 
grant  under  the  Dutch  government,  and  the 
civil1  law  prevailed,  at  the  time,  in  the  seven 
United  Provinces.  4.  That  the  locus  in  <?w/?was 
a  public  highway  or  landing-place,  which  was 
clearly  made  out  by  the  evidence  ;  and  that  as 
the  "Act  to  regulate  highways  in  the  counties 
of  Suffolk,  Queens,  Kings  and  Richmond," 
directs  compensation  to  be  made  for  high- 
ways the  land  became  vested  in  the  people 
of  the  State,  as  public  property  ;'  and  it 
was  a  right  which  could  not  be  lost  by  non- 
user.  (Vol.  II.,  Laws  N.  Y.,  191, 192.)  That 
the  erecting  of  a  hut  might  be  a  nuisance,  but 
it  could  not  be  a  trespass.  It  was  also  con- 

1.— The  clause  of  the  act  is  as  follows  :  "  Provided 
always,  that  it  shall  not  be  lawful  for  the  said  com- 
missioners, or  any  of  them,  to  lay  out  any  road 
through  any  person's  land,  without  either  the  con- 
sent of  the  owner  thereof,  or  paying1  the  true  value 
of  the  land  so  laid  out  into  a  highway  or  road,  with 
such  damages  as  he  shall  sustain  thereby." 
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tended  that  as  all  prescriptive  rights  are  pre- 
sumed to  have  originated  in  grants,  the  evi- 
dence of  which  is  lost,  anything  which  could 
be  granted  might  be  prescribed  for.  That,  ad- 
mitting the  right  of  fishing  to  exist  as  a  com- 
mon right  in  the  freeholders  and  inhabitants 
or  New  Utrecht,  the  right  of  erecting  a  hut 
for  the  purpose  of  fishing  was  appurtenant 
thereto.  The  right  of  drawing  seines  and  nets 
on  the  shore,  and 'erecting  huts  for  the  pur- 
pose, was  a  natural  and  inseparable  incident  of 
the  right  of  fishing. 

For  the  plaintiff  it  was  argued  that  the  no- 
tice annexed  to  the  defendant's  plea  was  of  a 
prescriptive  right  of  fishing ;  but  the  evidence 
offered  at  the  trial  was  of  a  prescriptive  right 
to  erect  huts.  The  notice  under  the  plea  must 
contain  all  the  certainty  requisite  to  make  a 
good  *special  plea,  and  nothing  can  be  [*361 
received  in  evidence  which  is  not  contained  in 
the  notice.  Prescriptive  rights  are  not  to  be 
favored ;  in  England  they  are  considered  as 
rights,  the  origin  of  which  cannot  be  traced ; 
but  in  this  country  almost  every  right  can  be 
traced  to  its  origin.  The  right  of  fishing,  being 
common  to  every  person,  need  not  be  estab- 
lished by  prescription.  (2  Willes,  268.)  The 
right  of  fishing  gives  no  right  of  occupying 
the  soil  or  shore.  (Saville,  11,  sec.  19.)  The 
right  of  erecting  a  hut,  being  an  exclusive  ap- 
propriation, can  only  be  established  by  grant. 
Parol  evidence  cannot  be  admitted  in  the  con- 
struction of  grants.  The  letters  patent  gave 
only  the  right  of  fishing.  By  the  common  law, 
fishing  and  fowling  were  considered  as  royal- 
ties, and  did  not  pass  without  special  and  ex- 
press words.  (2  Bl.  Com.,  39.)  The  defend- 
ant set  up  a  title  under  the  patents,  and  evi- 
dence of  any  usage  to  explain  or  extend  the 
grants  could  not  be  received.  The  letters  pat- 
ent only  give  a  right  of  fishing  within  the 
limits  of  the  grant,  which  must  be  considered 
as  extending  to  the  ordinary  high  water-mark. 
(Hargrave's  Law  Tracts,  12.)  Whether  the 
hut  was  erected  on  a  public  highway  or  land 
ing-place,  was  a  fact  to  be  submitted' to  the  de- 
cision of  the  jury.  It  did  not  appear  that  the 
land  was  ever  used  or  enjoyed  as  a  public 
highway  or  landing-place.  Besides,  in  laying 
out  public  highways,  the  right  of  way  only 
passes  to  the  public ;  the  right  of  soil  remains 
in  the  original  owner.  (Year  Books,  8  Edw. 
IV.,  fol.  9,  sec.  7;  2  Edw.  IV.,  fol.  9,  sec.  21 ; 
1  Roll.  Abr.,  392,  sec.  1,  2;  1  Burrow,  143, 
146 ;  6  East,  154 ;  Hargrave's  Law  Tracts,  1  to 
16,  28;  3  Term,  253.)  It  appeared,  also,  that 
the  whole  road  had  been  washed  away  and  de- 
stroyed by  the  encroachment  of  the  sea. 

THOMPSON,  J.  The  case  states  that  the 
erection  of  the  hut  was  the  only  trespass  at- 
tempted to  be  proved.  The  first  question  is, 
whether  the  matters  of  fact,  contained  in  the 
1st  and  3d  branches  of  the  notice,  annexed  to 
the  plea,  were  relevant  to  the  defense,  and 
ought  to  have  been  admitted  in  evidence. 
These  facts  went  only  to  support  a  custom  in 
the  inhabitants  of  New  Utrecht,  and  in  the 
citizens  of  this  State  to  fish  in  the  bay  adjoin- 
ing the  close,  and  to  use  and  occupy  the  shore 
for  that  purpose.  I  think  this  evidence 
was  properly  excluded,  because,  if  admitted, 
*the  facts  did  not  amount  to  a  justifi-  [*3O2 
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cation  of  the  trespass  in  erecting  the  hut.  A 
right  to  fish  in  any  water  gives  no  power  over 
the  land.  (Ifmioich  v.  Jir<>ir/,.  Saville,  11  ;  3 
Term,  256.)  Nor  will  prescription,  in  any 
case,  give  a  right  to  erect  a  building  on  an- 
other's land.  This  is  a  mark  of  title  and  of 
exclusive  enjoyment,  and  it  cannot  be  acquired 
by  prescription.  Title  to  land  requires  the 
higher  evidence  of  corporeal  seisin  and  inherit- 
ance. Prescription  applies  only  to  incorporeal 
hereditaments,  and  whether  the  right  claimed 
be  considered  as  strictly  a  custom,  or  prescrip- 
tion, the  principle  is  the  same  ;  the  only  ma- 
terial distinction  between  them  is,  that  one  is 
local  and  the  other  personal  in  its  nature. 
(Coke  Litt.,  118  b;  2  Black.  Com.,  263.  264.) 

The  patent  under  which  the  plaintiff  claims, 
is  described  as  stretching  along  the  bay,  and 
the  rule  of  the  common  law  carries  it  down  to 
ordinary  high  water-mark.  This  is  the  settled 
rule,  as  appears  from  Lord  Hale's  Treatise  de 
Jure  Marts.  (Hargrove's  Law  Tracts,  12.)  The 
doctrine  of  the  civil  law  is,  therefore,  not  our 
rule,  and  the  direction  to  the  jury  in  this  re- 
spect, was  correct.  The  patents  introduced 
by  the  defendant  gave  no  right  of  fishing,  ex- 
cept what  was  comprehended  within  the 
bounds  of  those  patents.  There  cannot  be  any 
real  pretense  for  an  authority  under  them,  to 
encroach  on  adjoining  patents.  The  usage 
offered  to  be  proved  was  inadmissible,  as  a 
rule  for  the  construction  of  those  patents,  be- 
cause, when  the  language  of  a  deed  admits  of 
but  one  construction,  and  is  clear  and  perti- 
nent, it  cannot  be  controlled  by  any  different 
exposition  to  be  derived  from  the  practice 
under  it.  The  defendant  must  derive  the  right 
he  sets  up,  either  from  the  patent  itself,  or 
from  usage  ;  and  if  from  the  latter,  it  must  be 
specially  pleaded,  or  stated  as  a  ground  of  de- 
fense in  the  notice.  The  defense,  in  both 
these  respects,  totally  failed,  as  the  patents 
contained  no  color  for  the  right,  and  the  usage 
to  erect  huts  was  not  one  of  the  matters  of  de- 
fense expressed  in  the  notice  which  had  been 
given. 

3O3*]  *The  question  as  to  the  locus  in  quo 
being  a  public  highway,  was  a  matter  of  fact, 
depending  on  proof  offered  on  each  side,  and 
the  jury  must  have  had  it  fairly  submitted  to 
them.  Their  verdict  is  against  the  existence 
of  the  highway,  and  it  appears  to  me  to  be 
agreeable  to  the  weight  of  evidence.  Even  ad- 
mitting the  existence  of  the  highway,  the  gen- 
eral rule  here  is,  that  the  fee  of  a  highway  be- 
longs to  the  owner  of  the  adjoining  ground, 
and  that  the  sovereign  has  only  a  right  of 
passage.  It  is  but  a  servitude,  or  easement, 
and  trespass  will  lie  for  any  exclusive  appro- 
priation of  the  soil.  (1  Burr.,  143;  2  Stra., 
1004;  1  Wils.,  107;  6  East,  154.) 

In  every  view,  therefore,  of  this  case,  I  am 
of  opinion  that  the  motion  for  a  new  trial 
ought  to  be  denied. 

KENT,  Ch.  J.,  was  of  the  same  opinion. 

SPENCER,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Rule  refused. 

Cited  in— 15  Johns.,  453;  20  Johns.,  743 ;  7  Cow., 
744 :  1  Wend.,  270 :  12  Wend.,  99 ;  20  Wend.,  128,  129 ; 
22  Wend.,  432 :  Hill  &  D.,  310 ;  13  N.  Y.,  298  ;  23  N.  Y., 
64 ;  31  N.  Y.,  156 ;  62  N.  Y.,  388 ;  3  Barb.,  109 ;  6  Barb., 
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Barb..  357  ;  38  Uurb.,  14 ;  39  Barb.,  503 ;  33  How.  Pr., 
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PEEBLES  t>.  KITTLE. 

Pleading  —  Proceedings  of  Inferior  Court  —  Dis- 
charge of  Judgment  Debtor  —  Removal  to  New 
County. 

In  setting  forth,  in  a  plea,  the  proceedings  of  an 
inferior  court,  after  giving  it  jurisdiction,  It  is  suf- 
ficient to  say,  that  such  proceedings  were  there- 
upon had,  that  such  an  act  was  done  by  the  court, 
e.  a.,  that  the  defendant  was  discharged  from  his 
debts  as  an  insolvent,  without  setting  forth  all  the 
proceedings  specially.  If  a  prisoner  in  execution, 
on  a  judgment  in  a  court  of  common  pleas,  be  duly 
discharged  by  such  court,  under  the  Act  for  the  re- 
lief of  debtors,  as  to  the  imprisonment  of  their  per- 
sons, and  he  afterwards  remove  into  another  coun- 
ty, no  action  can  be  brought  against  him  for  the 
same  debt,  or  on  the  judgment,  unless  he  be  con- 
victed of  willful  perjury  in  obtaining  his  discharge, 
though  he  has  no  property  in  the  county  in  which 
the  judgment  was  rendered,  but  has  sufficient  in 
the  county  into  which  he  has  removed. 

Citations—  1  Johns.,  92  ;  Willes,  201  ;  1  R.  8.,  294, 
sec.  7. 


was  an  action  of  debt.  The  plaintiff 
J-  declared  on  two  judgments,  one  rendered 
in  this  court,  and  the  other  in  the  Court  of 
Common  Pleas  of  Washington  County.  The 
defendant  pleaded  nul  tiel  record  to  the  first 
count,  on  the  judgment  in  this  court,  and  to 
the  second  count,  that  he  was  in  prison  on  an 
execution  against  his  body,  sued  out  of  the 
Court  of  Common  Pleas  in  Washington 
County  ;  and  that  on  the  3d  day  of  September, 
1804,  at  a  court  of  common  pleas,  held  at 
Salem,  in  and  for  the  County  of  Washington, 
he  was  in  due  manner,  and  by  force  of,  and 
according  to  the  form  of  the  act,  entitled 
*"An  Act  for  the  relief  of  debtors,  [*364 
with  respect  to  the  imprisonment  of  their  per- 
sons," passed  the  24th  March,  1801,  discharged 
and  released  from  his  imprisonment  for  the 
said  debt,  and  concluded  with  a  verification. 
To  this  plea  the  plaintiff  replied,  that  after  the 
discharge  of  the  defendant,  and  before  the  ex- 
hibition of  the  bill  of  the  plaintiff,  the  defend- 
ant removed  with  his  family  from  the  County 
of  Washington  to  the  County  of  Saratoga,  and 
has  continued  there  to  reside,  and  that  the  de- 
fendant has  not  possessed,  or  been  seized  of 
personal  or  real  estate  in  the  County  of  Wash- 
ington, whereof  the  plaintiff  might  have  been 
satisfied  his  debt,  &c.  To  this  replication  the 
defendant  demurred,  and  the  plaintiff  joined 
in  demurrer. 

Mr.  Foot,  in  support  of  the  demurrer,  con- 
tended, 1.  That  a  person  once  discharged  by 
the  Act  for  the  relief  of  debtors  in  prison 
(Laws  of  N.  Y.,  Vol.  I.,  p.  294,  7th  section  of 
the  Act)  could  never  afterwards  be  arrested 
for  the  debts  due  prior  to  the  discharge,  nor 
could  any  action  ever  be  brought  upon  any 
judgment  obtained  against  the  insolvent,  un- 
less he  had  been  convicted  of  perjury  ;  but 
that  his  property  only  remained  liable  to  be 
taken  in  execution.  2.  That,  according  to  the 
decision  in  Service  v.  Heermance  (1  Johnson, 
91),  the  discharge  was  well  pleaded. 

Mr.  Weston,  contra,  insisted  that  the  plea 
was  bad,  and  that  the  defendant  ought  to  have 
set  forth  particularly  the  proceedings,  to  show 
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that  he  was  entitled  to  his  discharge,  and  that 
the  same  was  duly  obtained.  He  observed 
that  the  defendant  lived  out  of  the  county, 
and  had  property  in  another  county ;  that  if 
no  action  could  be  brought  on  the  judgment, 
the  plaintiff  could  never  touch  the  property, 
and  that  he  would  be  defeated  of  the  remedy 
that  was  given  him  by  the  statute,  which 
never  could  have  been  the  intention  of  the 
framers  of  the  act,  as  the  property  of  the  in- 
solvent was  made  liable,  notwithstanding  his 
discharge. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  only  questions  presented  for  considera- 
tion are,  whether  the  discharge  from  imprison- 
365*]  ment  is  well  pleaded,  *and  whether  it 
forms  a  bar  to  the  plaintiff's  recovery.  As  to 
the  form  of  pleading,  the  decision  in  Service  v. 
Heermance  (1  Johnson,  92)  establishes  the 
point  that  it  is  sufficient,  in  setting  forth  the 
proceedings  of  an  inferior  court,  after  giving 
to  it  jurisdiction,  to  say  taliter  processum  fuit, 
such  an  act  was  done  by  the  court.  The  au- 
thorities cited  in  that  case,  and  particularly 
the  case  of  Landbroke  v.  James  (Willes,  201), 
fully  show  that  the  point  is  considered  at  rest 
in  the  British  courts.  It  appears  by  this  plea, 
that  the  court  had  jurisdiction,  as  the  defend- 
ant was  in  jail  on  a  ca.  sa.  issuing  out  of  that 
court. 

As  to  the  remaining  point,  the  7th  section  of 
the  act  relied  on  (Vol.  I.,  Rev.  Laws,  294)  de- 
clares, "  that  no  prisoner  who  shall  be  so  dis- 
charged, by  virtue  of  this  act,  on  such  peti- 
tion, shall  ever  after  be  arrested  for  the  same 
debt  or  debts,  nor  shall  any  action  of  debt  be 
brought  against  him  on  any  such  judgment, 
unless  he  shall,  under  this  act,  be  convicted  of 
willful  perjury."  Against  the  positive  and 
plain  declarations  of  the  statute,  it  is  impos- 
sible for  the  court  to  enter  into  any  such  con- 
siderations as  are  set  up  in  the  replication. 
This  may  be  a  casus  omissus,  but  it  is  not  for 
us  to  supply  the  omission.  The  plaintiff,  ex- 
cept there  has  been  perjury,  which  he  alone 
could  have  replied,  can  have  no  other  remedy 
than  by  suing  out  his  new  execution.  The  de- 
fendant must  have  judgment. 

Judgment  for  the  defendant. 

Cited  in— 15  Johns.,  4o3 ;  9  Cow.,  28 ;  3  Barb.,  606. 


ROSE 

v. 

OLIVER  AND  STEVENS,  who  are  impleaded 
with  RUSSELL. 

Acliqn  of  Trespass — Arrest  of  Two  of  Three 
Defendants — Declaration — Informality — Ver- 
dict. 

In  trespass,  against  three  defendants,  two  were 
taken,  and  the  other  returned  not  found. 

The  plaintiff  declared  ag-ainst  the  two  defendants 
in  court,  »lmul  cum,  the  other ;  the  two  defendants 
pleaded  the  general  issue,  not  guilty,  and  the  jury 
found  a  general  verdict  of  guilty. 

The  defendants  moved  in  arrest  of  judgment,  on 
the  ground  that  the  plaintiffs  could  not  proceed 
until  all  the  defendants  where  brought  into  court. 
But  it  was  held  that  torts  being  joint  or  several,,  the 
plaintiff  might,  at  his  election,  proceed  against  one 
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or  more  of  the  defendants ;  and  that  the  declara- 
tion, though  informal,  was  cured  by  the  verdict. 

Citations— 1  Lev.,  41 :  1  Saund.,  291,  d.  n.;  1  Salk., 
32 ;  6  T.  K.,  766. 

A  CAPIAS  was  issued  against  the  three  de- 
fendants in  this  cause,  in  an  action  of  tres- 
pass ;  on  which  Oliver  and  Stevens  were  taken, 
and  the  other  defendant,  Russell,  returned  not 
*found.  The  plaintiff,  in  his  declara-  [*36tt 
tion,  stated  the  return,  and  declared  that 
Oliver  and  Stevens,  together  with  Russell,  com- 
mitted the  trespass,  &c.  The  two  defendants, 
Oliver  and  Stevens,  pleaded  not  guilty,  and 
the  jury  found  a  verdict  of  guilty  on  that  issue. 

A  motion  was  now  made  in  arrest  of  judg- 
ment, on  the  ground  that  the  plaintiff  could 
not  proceed  in  the  cause,  nor  any  judgment  be 
rendered  until  all  the  defendants  were  brought 
into  court. 

Messrs.  II.  Bleecker  and  Sudam,  in  support  of 
the  motion.  It  is  a  rule  of  practice,  long  es- 
tablished, that  where  a  plaintiff  brings  his  ac- 
tion against  several  defendants,  he  cannot  pro- 
ceed against  them  until  all  are  brought  into 
court.  This  rule  applies  as  well  to  actions  for 
torts,  as  on  contracts.  It  is  reasonable  that 
one  defendant  should  have  the  aid  of  his  co- 
defendants,  and  that  they  should  contribute 
their  share  of  the  damages  assessed.  The  de- 
fendant Russell  having  been  made  a  party  out 
of  court,  the  plaintiff  cannot  proceed  until  he 
regularly  appears,  or  is  brought  into  court. 
The  plaintiff  having  declared  against  all  the 
defendants,  for  a  joint  trespass,  and  the  issue 
being  upon  a  joint  trespass,  the  jury  cannot 
sever  the  damages.  (11  Co. ,  5 ;  Sir  John, 
Hey  don' s  case,  Buller's  N.  P.,  94.)  But  it  may 
be  said,  that  the  difficulty  can  be  removed  by 
entering  a  nolle  prosequi,  as  to  all  the  defend- 
ants, not  taken,  or  brought  into  court.  But  if 
the  defendant  has  never  been  in  court,  there  is 
no  suit  against  him  to  be  relinquished.  The 
plaintiff  cannot  say  that  he  will  no  longer 
prosecute  his  suit  against  A,  and  that  he  shall 
have  his  costs  for  defending  it,  when  A  never 
has  appeared  or  defended  any  suit.  (1  Saun- 
ders,  207,  Sergeant  William's  note,  2.)  In  all- 
the  cases  in  which  a  notte  prosequi  has  been  al- 
lowed to  be  entered,  the  defendants  were  be- 
fore the  court.  Again,  a  declaration  against 
|  one  simul  cum  in  trespass,  is  bad,  and  the  ac- 
tion will  abate  ;  and  it  need  not  be  pleaded  in 
abatement,  for  from  the  plaintiff's  own  show- 
ing, he  has  no  right  to  proceed.  (Hob.,  199  ; 
1  Leonard,  41 ;  1  Saunders,  291,  d,  note. 

Mr.  Gold,  contra.  By  examining  the  old 
cases  from  which  the  rule  seems  to  be  derived, 
that  where  the  plaintiff  sues  one  defendant 
simulcum,  &c. ,  in  trespass,  the  suit  abates,  it  will 
*be  found  applicable  only  before  the  [*367 
trial  of  a  cause,  and  not  after  verdict.  In  the 
case  of  Henley  v.  Brond,  cited  from  1  Leonard, 
41,  it  was  expressly  decided  that  the  defendant 
cannot  avail  himself  of  this  objection  after 
verdict.  There  is  a  distinction  between  torts 
and  contracts  in  this  respect.  In  Viner,  the 
doctrine  is  laid  down  that  "  where  the  action 
is  founded  on  the  tort  of  the  defendants,  as  in 
conspiracy  against  two,  and  one  appears  and 
the  other  not,  he  shall  answer  alone,  and  shall 
not  stay  the  coming  of  his  companion  ;  for  the 
tort  of  one  is  not  the  tort  of  the  other."  (2 
i  Viner,  75,  sec.  17,  Br.  Abr.,  217;  Responder, 
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68.)  The  case  in  Siderfin  (Vol.  I.,  p.  178), 
cited  in  various  books,  in  support  of  the  rule 
contended  for  on  the  other  side,  will  be  found 
to  have  arisen  on  a  contract.  All  the  authori- 
lies,  if  cuivtully  examined,  will  show  that 
where  there  are  several  defendants,  it  is  not 
necessary  that  all  of  them  should  be  brought 
into  court  before  the  plaintiff  can  proceed 
against  either  ;  and  the  idea  of  contribution 
suggested  as  a  reason  for  a  contrary  doctrine, 
is  wholly  discountenanced  by  the  law.  If  the 
defendants  sever  in  pleading,  the  jury  may 
find  separate  damages.  (Duller,  N.  P.,  94.)  It 
is  a  general  rule,  that  in  torts  the  plaintiff 
mav  enter  a  nolle  prosequi  at  any  time  before 
final  judgment.  (1  Wilson,  90,  306 ;  2  Sel- 
lon's  Practice,  460,  461  ;  Salk.,  455,  456.)  Then 
what  is  to  prevent  the  plaintiff  from  enter- 
ing a  nolle  prosequi  as  to  Russell,  after  ver- 
dict and  before  final  judgment?  Again,  the  de- 
fendant who  has  not  been  brought  into  court, 
can  never  be  affected  by  the  proceedings 
against  the  other  defendants  who  were  ar- 
rested. 

SPENCER,  «/.,  delivered  the  opinion  of  the 
court: 

A  motion  has  been  made  in  arrest  of  judg- 
ment, because  it  appears,  by  the  declaration, 
that  Russell  has  been  returned  not  found  on 
the  capias,  and  is  complained  of,  together  with 
the  other  two  defendants,  as  having  committed 
the  trespass  ;  the  plea  is  put  in  by  the  two  de- 
fendants, returned  taken,  and  the  verdict 
finds  them  guilty  of  the  trespass  alleged  ;  but 
it  is  contended  that  the  plaintiff  cannot  have 
judgment  against  them,  as  it  appears,  by  his 
own  showing,  that  Russell,  whom  he  has  made 
a  defendant,  has  not  been  brought  into  court, 
3O8*]  nor  answered.  I  have  said  that  *the 
verdict  was  only  against  the  two  ;  the  posiea 
has  not  been  produced,  but  a  general  verdict 
for  the  plaintiff,  on  the  issue  joined  by  the 
two  defendants,  would  authorize  an  entry  that 
those  two  only  were  guilty. 

The  method  of  declaring  in  this  case  was, 
probably  adopted  under  the  notion  that  the 
statute,  authorizing  proceedings  against  such 
joint  debtors  as  were  returned  taken,  extended 
to  this  case  ;  an  idea  certainly  very  inaccurate; 
but  the  effect  of  this  mode  of  declaring  we 
conceive  to  be  the  same  as  complaining  that  A 
and  B  did  a  trespass  simul  cum  quodam.  C.  D, 
because,  in  neither  case,  is  the  person  not 
taken  a  party  to  the  suit.  If,  then,  the  two 
modes  of  declaring  are  substantially  alike, 
Henly  v.  Broad  (1  Lev.,  41)  is  decisive,  that 
after  a  verdict  the  defect  is  cured.  In  that 
case,  Henly  brought  trespass  against  Broad, 
in  B.  R.,  and  declared  that  he,  simul  cum 
quodam  J.  S.  dausum  suum  fregit.  The  de- 
fendant pleaded  to  issue,  and  it  was  found  for 
the  plaintiff.  It  was  objected,  in  arrest  of 
judgment,  that  the  count  was  not  good,  be- 
cause in  appeared,  from  the  plaintiff's  own 
showing,  that  the  action  ought  to  have  been 
brought  against  another  not  made  a  party- 
defendant,  but  judgment  was  given  for  the 
plaintiff,  and  upon  a  writ  of  error  to  the 
Exchequer  Chamber,  it  was  affirmed,  on  the 
principle  that  it  was  cured  after  verdict,  by 
the  statute  of  jeofails.  The  ground  of  this 
decision  must  have  been,  that  a  trespass  is  in 
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its  nature  the  separate  act  of  each  individual, 
and  that,  therefore,  the  plaintiff  has  his  elec- 
tion to  sue  all,  or  any  number  of  the  parties. 
Serjeant  Williams  (1  Saund.,  291,  d,  note],  hi  his 
notes,  after  noticing  the  case  of  Henlt/  \. 
Broad,  and  several  other  cases,  which  rec- 
ognize the  principle  that  if  the  plaintiff  show 
that  the  tort  was  done  jointly  by  the  defend- 
ant and  A.  B.,  the  suit  shall  abate,  says  that 
there  is"  no  good  ground  for  the  distinction, 
and  that  it  is  contrary  to  the  cases  in  1  Salk., 
32,  and  6  Term,  766,  and  that  it  was  always 
held  that  if  the  declaration  only  stated  that  the 
defendant,  simul  cum  quibusdam  ignotis,  did 
the  wrong,  the  action  shall  not  abate.  There 
is  no  reason  why,  contrary  to  the  established 
principle,  *that  trespasses'are  joint  or  f*36O 
several  at  the  election  of  the  injured  party,  he 
should  be  obliged  to  make  all  the  trespassers 
parties,  even  if  he  know  them.  It  can  produce 
no  injury  to  the  defendant,  because,  on  the 
trial  there  would  be  no  evidence  of  the 
separate  and  distinct  acts  of  the  trespassers. 
As  to  the  idea  that  a  contribution  could  be 
enforced,  and  that,  therefore,  all  known  to  the 
plaintiff  should  be  made  parties,  it  is  enough 
to  say  that  this  is  not  a  case  of  contribution  ; 
and  if  all  the  damages  were  levied  on  one  of 
the  two  defendants  found  guilty,  he  would  be 
remediless.  The  defendants  must  take  noth- 
ing by  their  motion. 

Rule  refused. l 

Reviewed— 5  How.  Pr.,  9 : 

Cited  in— 2  Johns.,  383 ;   18  Johns.,  458 ;   56  Barb., 
250;  18  Wend.,  627. 
Reversed— 43  Super.,  445;  2  Sweeny,  181. 


BENSON  ET.  AL.  9.  MATSDORF. 

Recovery  in  Sfiectment — Subsequent  Recovery  in 
Another  Ejectment  Against  Former  Plaintiffs 
— Mesne  Profits. 

After  a  recovery  in  ejectment,  the  plaintiffs 
brought  their  action  for  mesne  profits ;  but  before 
it  was  tried,  the  defendant  brought  an  action  of 
ejectment  against  the  former  plaintiffs  (who  had 
been  put  into  the  possession  of  the  premises)  and 
recovered,  and  then  pleaded  the  recovery  in  bar  of 
the  plaintiff's  action  for  the  mesne  profits ;  but  it 
was  held  that  the  plaintiff  after  a  recovery  in  eject- 
ment, is  entitled  to  this  action  for  the  m&me  profits, 
though  it  should  appear  that  the  defendant  had  a 
better  title. 

THIS  was  an  action  for  mesne  profits,  tried 
at  the  last  June  Circuit,  in  Dutchess  Coun- 
ty, when  a  verdict  was  taken  for  the  plaintiff, 
for  $150  damages,  subject  to  the  opinion  of 
the  court  on  the  following  case. 

The  defendant,  and  those  under  whom  she 
claims,  had  been  in  possession  of  the  premises 
in  question  for  above  thirty  years  past.  In 
August  Term,  1805,  the  plaintiffs  recovered 
judgment  in  an  action  of  ejectment,  against 
the  defendant,  and  took  possession  under 
that  judgment,  and  immediately  afterwards, 
brought  the  present  action  for  the  mesne  prof- 
its. As  soon  as  the  plaintiffs  were  in  posses- 

1.— In  the  case  of  Rogers  v.  Lake,  who  is  impleaded 
with  Lake,  argued  in  this  term,  on  a  motion  in  ar- 
rest of  judgment  by  Mr.  Crary,  for  the  plaintiff, 
and  Mr.  Ingalls  for  the  defendant,  the  same  ques- 
tion arose,  and  the  motion,  for  the  same  reasons, 
was  refused. 
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sion,  the  defendant  brought  his  action  of 
ejectment  against  them ;  and  the  cause  was 
noticed  for  trial  at  the  last  June  Circuit,  in 
Dutchess  County,  at  the  same  time  with  the 
present  action,  for  the  mesne  profits.  The  ac- 
tion of  ejectment  being  first  brought  on  to 
trial,  a  verdict  was  found  for  the  plaintiff  (the 
defendant  in  the  present  suit).  When  the  pres- 
ent suit  came  on  to  be  tried,  the  verdict  in  the 
37O*]  *other  cause  was  offered  in  evidence, 
in  bar  of  the  action.  By  consent,  the  judge 
overruled  the  evidence  ;  and  the  question  was 
reserved,  whether  Ihe  verdict  of  recovery,  in 
the  action  of  ejectment  brought  by  the  present 
defendant  against  the  plaintiffs,  was  a  good 
bar  to  an  action  for  the  mesne  profits,  founded 
on  the  former  recovery  by  the  present  plaint- 
iffs against  the  defendant  in  ejectment,  for  the 
same  premises.  It  was  agreed  that  the  ques- 
tion should  be  decided  in  the  same  manner  as 
if  the  verdict  had  been  pleaded  puis  darrein 
continuance,  instead  of  being  offered  in  evi- 
dence. The  demise  in  the  first  action  of  eject- 
ment was  laid  on  the  1st  of  May,  1785,  and  in 
the  second  action  on  the  1st  of  May,  1805,  and 
the  same  title  was  litigated  in  both  causes. 

Mr.  Emolt,  for  the  defendant.  I  recollect 
no  adjudged  case  in  which  this  question  had 
arisen  or  been  decided.  It  seems  reasonable 
and  just  to  presume,  that  as  the  second  verdict 
was  in  favor  of  the  defendant,  she  had  a  bet- 
ter title,  and  if  so,  it  ought  to  be  a  sufficient 
answer  or  defense  to  the  action,  for  mesne 
profits,  arising  out  of  the  former  action.  These 
actions  are  the  creatures  of  courts  of  justice, 
and  ought  to  be  moulded  to  subserve  the  pur- 
poses of  justice.  If,  according  to  the  strict 
.and  technical  rules,  the  verdict  in  favor  of  the 
defendant  could  not  be  pleaded  in  bar  of  the 
plaintiff's  action  for  mesne  profits ;  still  this 
court  might  lay  hold  of  the  present  plaintiffs, 
and  stop  all  further  proceedings  in  the  cause. 
If  a  court  of  equity  would  enjoin  the  plaintiffs 
not  to  proceed  further,  why  may  not  this 
court,  having  a  control  over  actions  of  this 
nature,  interpose  and  put  an  end  to  all  further 
proceedings  ? 

Mr.  J.  Tallmadge,  contra.  The  action  for 
mesne  profits  is  a  direct  consequence  of  the  re- 
covery in  an  action  of  ejectment.  The  de- 
fendant can  never  deny  the  right  of  the 
plaintiff  (Buller's -ZV.  P.,  87;  2  Burrow,  665), 
and  the  only  inquiry  is  as  to  the  time  of  pos- 
session, and  the  value  of  the  premises,  in  order 
to  ascertain  the  amount  of  damages  to  be  re- 
covered. No  subsequent  right  acquired  by  the 
defendant  can  take  away  the  right  of  the 
plaintiff  to  mesne  profits,  acquired  by  the  first 
371*]  recovery  *in  ejectment.  The  defend- 
ant can  plead  no  other  plea  but  the  general 
issue,  or  accord  and  satisfaction.  Nothing  can 
be  pleaded  puis  darrein  continuance,  which 
could  not  have  been  pleaded  before  issue 
joined,  had  it  then  existed.  In  the  case  of 
Duffield  v.  Stttle,  reported  in  2  Dallas,  156,  after 
a  recovery  in  ejectment,  the  plaintiff  conveyed 
the  premises  in  fee-simple  to  the  defendant,  by 
bargain  and  sale  With  warranty ;  yet  it  was 
held  that  the  plaintiff  might  maintain  his  action 
for  the  mesne  profits,  notwithstanding  the  con- 
veyance of  the  title  to  the  defendant. 

Per  Curiam.     (Stopping  Mr.  Tallmadge.)    It 


is  well  settled  that  the  right  to  mesne  profits  is 
a  necessary  consequence  of  a  recovery  in  eject- 
ment ;  and  the  defendant  could  not  set  up  a 
title  ip  bar,  even  if  he  clearly  had  a  better  title. 
It  cannot  be  said  that  the  second  trial  ascer- 
tained which  had  the  better  right.  A  court  of 
law  has  no  power  to  put  an  end  to  the  litiga- 
tion of  parties  in  ejectment  in  this  way. 

Judgment  for  tlw  plaintiff. 
Cited  in— 11  Johns.,  405. 


HAIGHT  v.  TURNER. 

Motion  for  Mandamus — Practice — OrantofNew 
Trial  by  Common  Pleas — Alleged  Irregularity. 

An  affidavit  on  which  a  motion  is  founded,  for  a 
mandamus  to  a  court  of  common  pleas,  must  not  be 
entitled.  If  a  court  of  common  pleas,  after  a  jury 
have  found  a  verdict,  refuse  to  give  judgment 
thereon,  but  grant  a  new  trial  on  a  mere  allegation 
of  irregularity,  but  in  truth  because  the  verdict 
was  against  evidence,  this  court  will  grant  a  manda- 
mus, at  the  instance  of  the  party  who  wishes  the 
judgment  to  be  entered,  commanding  the  Court  of 
Common  Pleas  to  render  judgment  on  the  verdict, 
it  appearing  that  neither  of  the  judges  before  whom 
the  cause  was  tried,  was  a  counselor  at  law  of  the 
Supreme  Court. 

Citations— Str.,  113,  392.  704:  Andrews,  313;  6  T. 
R.,  640 ;  1  Bos.  &  Pull.,  36,  327 ;  7  T.  R.,  454. 

MR.  FISK,  in  behalf  of  the  defendant,  moved 
for  a  mandamus  to  be  directed  to  the 
judges  of  the  Court  of  Common  Pleas  of  the 
County  of  Orange,  commanding  them  to  give 
judgment  in  this  cause,  then  pending  before 
them.  He  offered  affidavits  of  the  facts  on 
which  his  motion  was  founded,  and  which 
were  entitled  Reuben  Turner  ads.  James  Haight. 
Mr.  J.  Hamilton,  for  the  plaintiff,  objected 
to  the  reading  of  the  affidavits,  because  they 
were  wrongly  entitled. 

THE  COURT  said  that  Mr.  Fisk  might  proceed 
to  read  the  affidavits,  and  they  would  after- 
wards consider  of  the  formal  objection. 

*The  affidavits  stated  that  the  suit  in  [*372 
the  court  below  was  brought  to  recover  money 
won  by  the  defendant  of  the  plaintiff  at  gam- 
ing, under  the  statute.  (Laws  of  N.  Y. ,  Vol. 
I.,  p.  231.)  One  witness  only  was  produced, 
and  the  jury  found  a  verdict  for  the  plaintiff 
for  twenty-five  dollars.  The  defendant's  coun- 
sel then  moved  the  court  below  for  judgment, 
and  that  the  plaintiff  pay  to  the  defendant  his 
costs.  (Laws  of  N.  Y.,  Vol.  I.,  p.  529.)  But 
the  plaintiff's  counsel  moved  for  a  new  trial, 
on  the  ground  of  irregularity,  alleging  that  the 
jury,  according  to  the  evidence  before  them, 
ought  to  have  found  a  verdict  for  a  much 
larger  sum ;  and  the  Court  of  Common  Pleas, 
without  hearing  evidence  of  the  irregularity, 
ordered  a  new  trial  of  the  cause.  It  appeared 
that  neither  of  the  judges  before  whom  the 
cause  was  tried  was  of  the  degree  of  a  coun- 
selor at  law  in  the  Supreme  Court.  (Laws  of 
N.  Y.,  Vol.  I.,  p.  395.) 

The  cases  cited  were  Ryers  v.  Hillyer  (1 
Caines,  112);  Coleman's  Cases,  117,  118;  3 
Term,  253;  Str.,  113,  392  ;  ISViner  Abr.,  185. 

Per  Curiam.  It  is  a  settled  rule  of  practice 
in  the  English  courts,  that  on  a  motion  for  an 
information,  or  in  an  affidavit  to  hold  to  bail, 
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the  affidavit  must  not  be  entitled,  and  if  it  be 
entitled,  it  cannot  be  read.  The  reason  as- 
signed is,  that  there  is,  at  the  time,  no  cause 
pending  in  the  court,  and  an  indictment  for 
perjury,  in  making  such  an  affidavit,  must 
fail,  as  it  could  not  oe  shown  that  such  a  cause 
existed  in  the  court  in  which  the  affidavit  was 
made.  (Strange,  704  ;  Andrews,  318 ;  6  Term, 
640;  1  Bos.  &  Pull.,  36,  327;  7  Term,  454.) 
The  present  case  comes  within  the  reason  of 
the  English  rule.  The  cases  of  Brooke  v.  Ewer, 
and  Bayley  v.  Broome,  cited  from  Strange, 
prove  nothing  on  this  point,  as  the  reporter 
might  have  taken  the  title  of  the  cause  else- 
where. The  affidavits,  therefore,  cannot  be 
received.  But,  on  the  merits,  the  court  would 
have  sustained  the  motion.  The  alleged  ground 
of  irregularity  was  a  mere  pretext,  and  if  it 
were  allowed  to  prevail,  the  courts  of  common 
pleas  might  grant  new  trials  in  every  case,  and 
the  provisions  of  the  statute  be  thereby  de- 
feated. The  verdict  below  was  set  aside  as 
being  against  evidence.  The  writ  of  manda- 
373*]  mus  *is  the  proper  remedy  in  this  case. 
(Strange,  113,  392.)  But  as  the  affidavits  ought 
not  to  have  been  entitled,  they  cannot  be  re- 
ceived, and  the  motion  must,  therefore,  be 
denied. 

Rule  refused. 

Opposed-13  Abb.,  N.  S.,  25. 

Cited  in-2  Cow.,  501;  3  Cow.,  345;  1  Wend.,  292; 
18  Wend.,  95:  3  Dem.,  56;  H.  &  D.,  442;  1  How.  Pr., 
177;  7  How.  Pr.,  127. 


WELSH  v.  HILL,  JUN. 

Motion  for  Commission — Affidavit. 

An  affidavit  of  a  plaintiff  in  a  cause  residing  at 
Havana,  taken  before  the  commercial  and  naval 
agent  of  the  United  States,  resident  there,  may  be 
read  in  this  court,  on  a  motion  for  a  commission  to 
take  the  examination  of  witnesses  abroad. 

MR.  HOPKINS  moved  for  a  commission  in 
this  cause,  to  take  the  depositions  of  cer- 
tain witnesses  residing  in  Havana.  The  affi- 
davit on  which  the  motion  was  founded  was 
made  by  the  plaintiff,  who  resided  in  Havana, 
before  the  commercial  and  naval  agent  of  the 
United  States,  resident  at  Havana,  in  the  island 
of  Cuba. 

Mr.  Henry,  contra,  objected  that  the  affi- 
davit had  not  been  taken  before  a  proper  mag- 
istrate, and  could  not,  therefore,  be  read  in 
this  court. 

Per  Curiam.  The  affidavit  is  admissible  for 
the  purpose  of  the  present  motion. 

Rule  granted. 
Cited  in— 47  Barb.,  119. 


VAN  VECHTEN  t.  HOPKINS. 

Libel — Struck  Jury. 

A  struck  jury  was  denied  in  an  action  for  a  libel, 
by  a  person  who  was  recorder  of  Albany  and  mem- 
ber of  the  Assembly,  as  it  did  not  appear  that  the 
libel  was  concerning  his  official  character. 

Citations— 1  Cai.,  496. 
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MR.    HENRY,    in  behalf  of   the   plaintiff, 
moved  for  a  struck  jury  in  this  cause.  He 
read  an  affidavit,  which  stated  that  at  the  time 
of  the  publishing  the  libel  for  which  the  pres- 
ent action  was  brought,  the  plaintiff  was.  and 
now  is.  recorder  of  the  city  of  Albany,  and  is 
also  a  member  of  the  Assembly,  and  was  a 
member  in  1806,  the  period  referred  to  in  the 
libel. 
Mr.  Champlin,  contra. 

Per  Curiam.  In  the  case  of  Foot  v.  Crom- 
well (ICaines,  498)  the  court  denied  a  similar 
motion,  and  the  ground  principally  relied  on 
was,  that  it  was  not  shown  that  the  libel  was 
against  the  plaintiff  in  his  official  character. 

Rule  refused. 

Cited  in-4  Johns.,  491 ;  2  Wend.,  296;  17  Abb.  Pr.v 
S59;  2  Rob.,  649. 


*ADAMS  «.  BAYLES.        [*374 

Practice. 

The  court  wfll  not  order  a  cause  to  be  referred,, 
when  it  is  made  to  appear  that  questions  of  law  will 
arise  in  the  cause. 

MR.  FOOT,  for  the  defendant,  moved  that 
this  cause  be  referred,  on  the  usxial  affi- 
davit that  it  would  require  the  examination  of 
a  long  account. 

Mr.  Johnson,  contra,  read  an  affidavit,  stat- 
ing that  questions  of  law  would  arise  in  the- 
cause ;  and  cited  Low  v.  Hallett  (3  Caines,  82). 

Per  Curiam.     The  motion  must  be  denied. 
Rule  refused. 


FRANKLIN  ET  AL., 

v. 
UNDERBILL. 

Venue — Change  of  Affidavit — Stipulation. 

The  affidavit  of  a  defendant  to  change  the  venue- 
must  be  positive,  that  the  cause  of  action  arose  in 
another  county ;  if  he  swears  to  his  belief,  it  is  not 
sufficient.  If  the  plaintiff  stipulate  to  give  material 
evidence  in  the  county  where  the  venue  is  laid,  he 
may  retain  it. 

Citations— Tidd,  529. 

MR.  Z.  R.  SHEPHERD,  for  the  defendant, 
moved  to  change  the  venue  in  this  cause, 
from  the  City  and  County  of  New  York,  to- 
the  County  of  Washington.  He  read  an  affi- 
davit of  the  defendant,  stating  that  the  cause 
of  action  arose  in  the  County  of  Washington, 
and  not  elsewhere,  as  he  verily  believed  ;  that 
six  witnesses,  material  for  him,  resided  in  that 
county,  and  as  many  as  ten  material  witnesses 
resided  in  Vermont,  two  hundred  miles  nearer 
the  County  of  Washington  than  the  city  of 
New  York. 

Mr.  Johnson,  contra,  read  an  affidavit,  stat- 
ing that  the  action  was  for  money  had  and 
received  by  the  defendant,  as  agent  for  the 
plaintiffs,  in  the  sale  of  land  ;  that  the  con- 
tract or  agreement  between  the  parties  was 
made  in  the  city  of  New  York,  where  all  the 
conversations  between  the  parties  were  held  ;. 
that  the  cause  of  action  arose  in  that  place  and 
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not  elsewhere  ;  and  that  two  material  witnesses 
for  the  plaintiffs  resided  in  the  city  of  New 
York,  &c. 

He  offered,  in  case  the  court  did  not  think 
the  affidavit  of  the  plaintiffs  sufficient  to  pre- 
vent a  change  of  the  venue,  to  stipulate  to  give 
material  evidence  in  the  city  of  New  York,  or 
be  nonsuited. 

Per  Curiam.  The  plaintiffs,  on  their  stipu- 
lation, might  retain  the  venue  where  it  is  laid 
(Tidd,  529),  but  we  do  not  think  that  there  is 
any  necessity  for  them  to  undertake  to  give 
J?75*]  *material  evidence  in  New  York. 
When  a  defendant  applies  to  change  the  venue, 
he  must  swear  positively  that  the  cause  of 
action  arose  in  another  county.  The  affidavit 
of  the  present  defendant  is  not  positive.  He 
swears  merely  as  to  his  belief. 

Rule  refused. 
LImited-1  Hill,  668. 


THE  PEOPLE  v.  LANDT. 

Bastard  Child — Custody. 

The  mother  of  a  bastard  child  is  entitled  to  its 
custody ;  but  if  it  appear  that  the  child  is  abused, 
the  court  will  interfere  in  behalf  of  the  child,  and 
direct  it  to  be  placed  elsewhere. 

AN  habeas  corpus  had  been  issued,  directed 
to  the  defendant,  commanding  him  to 
bring  up  the  body  of  a  female  child,  named 
Cornetie  Harder.  The  child  was  now  brought 
into  court.  From  the  return  it  appeared  that 
it  was  the  illegitimate  daughter  of  Maria 
Brower,  now  the  wife  of  the  defendant ;  that 
in  1799,  one  Harder,  the  father  of  the  putative 
father,  then  an  infant,  entered  into  an  agree- 
ment with  one  Brower,  the  father  of  the  child's 
mother,  by  which  it  was  agreed  that  all  suits 
concerning  the  child  and  its  maintenance 
should  cease,  and  that  Brower  should  take  care 
that  the  child  should  be  suitably  maintained 
during  the  first  year  from  its  birth.  Harder, 
on  his  part,  engaged  to  maintain  and  educate 
the  child  after  the  first  year,  until  it  attained 
the  age  of  seven  years,  after  which  period, 
Brower  was  to  save  harmless  and  indemnify 
Harder  from  any  further  expense.  The  child 
was  about  nine  years  old,  and  had  been  sup- 
ported, pursuant  to  the  agreement,  until  it 
attained  the  age  of  seven  years,  when  it  was 
returned  to  Brower,  who,  in  1800,  at  the  re- 
quest of  the  mother,  the  wife  of  the  defendant, 
permitted  the  child  to  live  with  the  defendant 
and  his  wife. 

Mr.  E.  Williams  moved  to  have  the  child 
delivered  into  the  custody  of  the  putative 
father.  He  read  several  affidavits,  to  show 
that  the  child  had  been  ill  treated,  and  severely 
abused  by  the  defendant.  He  observed  that 
whether  the  mother  or  the  putative  father  of  a 
bastard  child  was  entitled  to  its  custody,  was  a 
question  not  clearly  settled.  There  was  some 
contrariety  in  the  decisions  on  the  subject. 
That  while  the  child  required  a  nurse,  the 
376*]  mother  *was  entitled  to  the  custody, 
but,  afterwards,  the  father.  (Sayer,  93  ;  5  East, 
221.)  As  between  the  putative  father  and  the 
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parish,  the  right  of  the  father  must  prevail. 
(Ventris,  48,  158,  210.)  The  agreements  be- 
tween the  parents  of  the  putative  father  and 
mother  of  the  child,  cannot  affect  or  take  away 
the  rights  of  the  father. 

Messrs.  Parker  and  Champlin,  contra.  By 
the  common  law  the  putative  father  stands  in 
no  relation  to  a  bastard  child,  nor  can  he  claim 
any  of  the  rights  of  a  father.  The  child  is 
considered  as  filius  nullius.  (1  Black.  Com., 
458,  459.)  It  has  been  decided  in  the  English 
courts  that  the  putative  father  has  no  right  to 
the  custody  of  the  child.  (5  Term,  278;  5 
East,  221,  contra ;  but  see  Rex  v.  Mosely,  5 
East,  224,  note.)  Admitting,  however,  the 
right  of  the  putative  father,  that  right  must 
be  considered  as  waived  by  the  agreement  en- 
tered into  by  the  parents,  especially  after  so 
long  an  acquiescence  by  the  father.  (1  Bur- 
row, 542.)  At  least,  the  court  will  give  the 
child  its  election,  whether  to  reside  with  its 
mother  or  the  putative  father.  The  court  will 
always  interfere  to  protect  the  child,  and  may, 
at  its  discretion,  place  it  in  the  custody  of  such 
persons  as  they  may  think  best.  (2  Strange, 
932  ;  1  Wm.  Black.,  410  ;  3  Burrow,  1434.) 

Per  Curiam.  The  only  question  before  the 
court,  is,  who  has  the  right  to  the  custody  of 
the  child  ?  In  the  case  of  illegitimate  children, 
and  especially  as  to  females,  the  mother  appears 
to  us  to  be  the  best  entitled  to  the  custody  of 
them  ;  but  this  right  is  not  of  such  nature  as 
to  prevent  the  court  from  interfering  to  take 
the  infant  from  the  custody  of  its  mother, 
under  special  circumstances  of  ill  treatment. 
In  the  present  case,  the  evidence  of  ill  treat- 
ment has  been  so  far  obviated  by  the  affidavits 
which  have  been  read  on  the  part  of  the  de- 
fendant, that  we  do  not  think  it  necessary  to 
interfere,  at  this  time,  to  take  the  child 
from  the  custody  of  the  defendant  and 
his  wife ;  but  we  think  proper  to  ad- 
monish the  defendant,  that  he  be  careful  to 
restrain  his  passions  in  future  ;  and  that  if, 
hereafter,  it  should  be  made  to  appear  that 
the  child  is  ill  treated,  the  court  will  interfere 
for  her  protection,  and  remove  her  from  his 
custody. 

Distinguished-14  Abb.  N.  S.,  423. 

Cited  in— 15  Johns.,  209;  15  Barb.,  248;  1  Duer.  721. 
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WILCOCKS. 

Judgment  on  Demurrer — Executors  and   Ad- 
ministrators. 

If  a  judgment  be  given  against  executors  or  ad- 
ministrators, plaintiffs  on  demurrer,  they  must  pay 
costs. 

Citations— Laws  of  N.  Y.,  1,  528 ;  Stat.  8  and  9  Wm. 
III.,  ch.  11,  sec.  2 ;  2  Bos.  &  Pull. ;  6  T.  R.,  654. 

A  JUDGMENT  was  given  for  the  defendant, 
li  at  the  last  November  Term,  on  a  demurer 
to  the  declaration  of  the  plaintiffs.  (Ante,  p 
1.)  A  question  was  now  submitted  to  the 
court,  whether  the  plaintiffs  were  liable  to  pay 
costs. 
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Per  Curiam.  Executors  and  administrators 
are  excepted  out  of  the  second  section  of  the 
act  (Laws  of  N.  Y.,  Vol.  I.,  528)  which  rives 
costs  against  a  plaintiff  when  nonsuited,  or 
on  a  verdict  against  him.  But  the  12th  section 
of  the  same  act,  which  gives  costs  against  a 

Elaintiff  on  a  judgment,  on  demurrer,  against 
im,  contains  no*  such  exception  in  favor  of 
executors  and  administrators.  This  section  of 
the  act  was  borrrowed  from  the  second  section 
of  the  statute  of  the  8th  and  9th  William  III., 
ch.  11  ;  and  by  the  5th  section  of  that  statute 
executors  and  administrators  are  excepted. 
We  are,  therefore,  bound  by  the  positive  words 
of  our  act,  and  cannot  adopt  the  English  de- 
cisions,1 which  appear  to  exempt  executors 
and  administrators  in  like  cases.  The  plaintiffs 
must  pay  the  costs. 

Motion  granted. 
Cited  in— 12  Johns.,  289;  22  Wend.,  642. 


378*]      *KELLOGG  t>.  MAUNEY. 

Judgment  in  Justice'*  Courts-Proof  of. 

In  an  action  of  debt,  in  a  justice's  court,  on  a  judg- 
ment obtained  before  another  justice,  the  defend- 
ant denied  the  existence  of  such  judgment,  and  the 
plaintiff  produced  the  certificate  of  tne  other  justice 
of  the  judgment  recovered,  which  not  being  object- 
ed to,  the  plaintiff  obtained  judgment  in  the  second 
action.  Tne  certificate  of  the  justice  was  held  to  be 
\rrima  facie  evidence,  and  not  being  questioned, 
was  sufficient  to  support  the  judgment  in  debt. 

ON  a  return  to  the  certiorari  in  this  cause,  it 
appeared  that  the  defendant  in  error 
brought  an  action  of  debt  against  the  plaintiff 
in  error,  before  the  justice,  on  a  judgment  re- 
covered before  another  justice.  The  defend- 
ant below  denied  the  existence  of  any  such 
judgment.  The  plaintiff  below  thereupon 
produced  a  certificate,  under  the  hand  and  seal 
of  the  other  justice,  of  the  judgment  obtained 
before  him.  The  defendant  not  objecting  to 
the  certificate,  nor  denying  the  handwriting  of 
the  justice,  and  as  he  had,  the  day  before  the 
trial,  admitted  the  former  judgment  to  be  for 
a  just  debt,  the  justice  gave  judgment  for  the 
amount  recovered  before  the  other  justice,  with 
the  costs. 

Mr.  Ingatts  for  the  plaintiff  in  error. 

Mr.  Henry,  contra. 

1.— Tattersall  v.  Groote  (2  Bos.  &  Pull,,  253 ;  6 
Term,  65).  The  words  of  the  5th  section  of  the  8th 
and  9th  William  III.,  ch.  11,  are,  "Provided,  that 
nothing  in  the  act  shall  be  construed  to  alter  the 
laws  in  being,  as  to  executors  and  administrators,  in 
such  cases  where  they  are  not  at  present  liable  to 
the  payment  of  costs  of  suit."  This  hardly  amounts 
to  an  exception,  unless  where  prior  acts  created 
one.  By  the  1st  section  of  ch.  15  of  the  23  Henry 
VIII.,  which  gives  costa  against  a  plaintiff  in  case 
he  is  nonsuited,  or  a  verdict  passes  against  him, 
executors  and  administrators  are  not  excepted,  and 
yet  the  courts  in  England  have  uniformly  decided 
that  executors  and  administrators  were  not  liable 
to  costs,  under  the  Act  of  23  Henry  VIII.,  when 
they  necessarily  sue  in  their  representative  charac- 
ter, and  cannot  bring  their  action  in  their  own 
right.  Tidd.,  893,  894.  It  was  on  the  same  principle, 
and  not  on  the  ground  of  any  exception  in  the  5th 
section  of  the  Act  of  8  and  9  William  III.,  that  the 
court,  in  Tattersall  v.  Groote,  decided  that  execu- 
tors and  administrators,  plaintiffs,  are  not  liable  to 
pay  costs  on  a  judgment  against  them,  on  demurrer, 
when  they  necessarily  sue  In  their  representative 
character. 
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Per  Curiam.  The  only  question  is,  whether 
the  declaration  of  the  plaintiff  below  was  fully 
proved.  The  certificate  of  the  former  judg- 
ment, which  was  produced,  and  not  objected 
to,  was  prima  facie  evidence,  at  least,  of  the 
existence  of  the  judgment ;  and  as  this  evi- 
dence was  not  contradicted  or  questioned  by 
the  defendant  below,  it  must  be  considered  as 
sufficient  to  support  the  judgment. 

Judgment  affirmed. 


HOUSE  v.  LOW. 

1.     Certiorari — Witnesses — 2fo    Objection — In- 
tendment.  2.  Receipt — Parol  Evidence. 

On  a  certiorari,  if  it  appear  that  no  objection  was 
made  to  to  the  witnesses  examined,  the  court  will 
intend  that  they  were  sworn,  or  admitted  by  con- 
sent. A  receipt  may  be  explained  by  parol. 

ON  the  return  to  the  certiorari  in  this  cause, 
it  appeared  that  the  defendant  below  plead- 
ed in  bar  to  the  plaintiff's  demand,  a  receipt  in 
full,  and  the  plaintiff  below  replied,  that  it 
was  given  on  a  condition,  which  had  never 
been  performed  by  the  defendant  below,  and 
issue  was  joined  on  that  fact.  Several  wit- 
nesses were  examined  :  but  the  justice,  in  his 
return,  did  not  state  that  they  were  sworn,  but 
that  the  facts  were  proved  by  them. 

Mr.  *N.  Williams,  for  the  plaintiff  in  [*379 
error,  objected,  1.  That  it  did  not  appear  that 
the  witnesses  were  sworn.  2.  That  the  evi- 
dence to  invalidate  the  receipt  was  inadmis- 
sible. He  cited  Van  Duzen  v.  Walker  (2  Caines, 
373)  ;  1  Johnson,  140,  411,  571 ;  Espinasse's 
Digest,  780,  781. 

Mr.  King,  contra. 

Per  Curiam.  As  both  parties  were  present, 
and  no  objection  was  made  to  the  witnesses, 
we  shall  intend  that  they  were  sworn.  If  they 
were  not  sworn,  it  may  be  that  the  parties 
agreed  to  admit  their  testimony  without  oath. 
The  evidence  to  show  that  the  receipt  was  con- 
ditional was  admissible.  The  parties  joined 
issue  upon  that  fact,  without  raising  any  ob- 
jection ;  and  a  receipt  may  be  explained  by 
parol. 

Judgment  affirmed. 

Cited  in-5  Johns.,  72 ;  12  Johns.,  531 ;  14  Wend., 
118 ;  1  N.  Y.,  234,  541 ;  3  Barb.,  517 ;  6  Barb.,  463 ;  1 T. 
&  C.,  234 ;  5  Sand.,  571. 


JONES  v.  ESTIS. 

1.   Turnpike  Road — Toll- Gatherers.     2.  Penalty 
— Express  Words  Necessary  to  Create. 

The  act  for  establishing  a  turnpike  road  from 
Cherry  Valley  to  the  Chenango  River,  gives  no  pen- 
alty against  the  toll-gatherer,  for  taking  toll  from 
persons  exempted  by  the  act  from  payment  of  toll. 

A  penalty  must  be  created  by  express  words,  and 
cannot  be  raised  by  implication. 

!  f\N  certiorari.     The  plaintiff  below  brought 

:  \J     an  action  of  debt  against  the  defendant 

!  below,  to  recover  the  penalty  of  five  dollars, 

j  for  not  permitting  the  plaintiff  below  to  pass 

free  of  toll,  through  the  turnpike  gate  at  Mid- 

dlefield,  on  the  turnpike  road  established  from 

JOHNS.  REP.,  2. 


1807 


LANSING  v.  MONTGOMERY. 


379 


Cherry  Valley  to  Chenetigo  River,  by  an  act 
passed  the  fourth  April,  1801.  A  witness  for 
the  plaintiff  below  proved  that  the  defendant 
below  was  the  toll-gatherer  at  the  gate,  and 
that  the  plaintiff  informed  him  that  he  had 
been  from  his  home  at  Duanesburgh  to  De 
Ruyter,  for  the  purpose  of  attending  public 
worship,  and  for  no  other  purpose  or  business, 
and  demanded  liberty  to  pass  toll  free,  as  re- 
turning from  public  worship,  and  so  exempted 
by  the  act ;  but  the  defendant  below  obliged 
him  to  pay  toll  before  he  would  allow  him  to 
pass.  Upon  this  testimony  the  justice  gave 
judgment  for  the  plaintiff  below,  for  the 
amount  of  the  penalty. 

Mr.  Henry,  for  the  plaintiff  in  error.  The 
6th  section  of  the  act  establishing  a  turn- 
pike road  from  Cherry  Valley  to  Chenango 
38O*J  *(Laws  of  N.  Y.,  Vol.  II.,  p.  488),  re- 
fers to  the  act  for  improving  the  road  from 
Hudson  to  the  Massachusetts  line  (Laws  of 
N.  Y.,  Vol.  II.,  p.  396,  398),  and  confers  on 
the  corporation  the  same  powers  and  privi- 
leges, and  subjects  it  to  the  same  restrictions 
and  regulations,  as  are  contained  in  the  last 
mentioned  act ;  and  the  rates  of  toll  allowed 
to  be  taken  are  declared  to  be  the  same  as  al- 
lowed to  the  corporation  for  improving  the 
road  from  Water  Vliet  to  Cherry  Valley. 
(Laws  of  of  N.  Y.,  Vol.  II.,  p.  390,  394,  395.) 
The  reference  to  the  Water  Vliet  Turnpike 
Act,  is  merely  for  the  rates  of  tolls,  and  noth- 
ing is  said  of  any  penalties  ;  if,  by  the  general 
words  of  reference,  as  to  restrictions  and  regu- 
lations, to  the  Hudson  Turnpike  Act,  the  pen- 
alties are  included,  then  there  is  error,  for  the 
penalty  in  that  act  is  only  two  dollars ;  but,  I 
contend  that  a  penalty  must  be  created  by  ex- 
press words,  and  cannot  be  raised  by  implica- 
tion. 

Mr.  Metcalf,  contra,  contended,  that  as  the 
reference  was  to  the  whole  subject  relative  to 
tolls  in  the  Water  Vliet  Act,  it  necessarily  com- 
prised the  penalty  imposed  on  the  toll-gath- 
erer, for  receiving  more  toll  than  is  established 
by  that  act. 

Per  Curiam.  The  penalty  of  five  dollars, 
in  the  Water  Vliet  Turnpike  Act,  is  clearly 
not  imposed.  The  Cherry  Valley  Act,  by  es- 
tablishing the  like  rates  of  toll  as  in  the  Water 
Vliet  Act,  did  not  thereby  establish  the  penal- 
ties imposed  in  the  latter  act.  We  are  also 
inclined  to  think,  that  no  penalty  was  imposed 
even  by  the  reference  to  the  Hudson  Turn- 
pike Act,  but  that  the  present  is  a  casus  omis- 
sus.  There  is  nothing  said  in  the  Cherry  Val- 
ley Act  about  penalties,  and  a  penalty  cannot 
be  raised  by  implication,  but  must  be  expressly 
created  and  imposed. 

Judgment  reversed. 

Distinguished^  E.  D.  Smith,  266. 

Cited  in— 14  Wend.,  118 ;  70  N.  Y.,  536 ;  17  Barb., 
339;  62  Barb.,  608;  12  How.  Pr.,  91;  4  Abb.,  N.  C., 
110 ;  2  Park.,  418 :  5  Park.,  471. 


38 1»]    *THE  PEOPLE  v.  M'LEAN. 

Alien  Prisoner — Jury  de  Medietate  Linguae — 
Practice. 

In  case  a  prisoner,  on  his  arraignment,  suggests 
that  he  is  an  alien,  and  claims  the  privilege  of  a 
trial  by  a  jury  de  medietate  linguce,  the  Court  of 
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Oyer  and  Tenniner  may  order  such  a  jury  to  be 
summoned  instanter. 

Citations— Laws  of  N.  Y.,  Vol.  I.,  377,  379 ;  Hawk., 
bk.  2,  ch.  41,  sec.  1,4 ;  3  St.  Tr.,  468;  5  St.  Tr.,  449. 

AT    the    last  Oyer  and  Terminer,   in    the 
County  of  held  before  Mr.  Jus- 

tice Tompkins,  the  prisoner  was  convicted  of 
murder.  On  his  arraignment,  he  suggested 
his  alienism,  which  was  admitted.  He  then 
moved  to  put  off  his  trial  until  the  next  court, 
so  that  a  panel  of  jurors  de  medietate  lingua 
might  be  made  out  and  returned ;  but  the 
court  ordered  the  sheriff  to  return  such  panel 
instanter.  The  next  day  a  panel,  consisting 
of  eighteen  citizens  and  as  many  aliens,  was 
returned  by  the  sheriff,  and  from  these,  after 
allowing  the  prisoner  all  his  challenges,  a 
jury,  consisting  of  six  citizens  and  six  aliens, 
was  impanneled,  by  whom  the  prisoner  was 
tried,  and  found  guilty. 

The  question  now  submitted  to  the  court 
was,  whether  the  Court  of  Oyer  and  Teminer 
were  right  in  ordering  a  jury  de  medietate  lin- 
guce  to  be  returned  instanter. 

Per  Curiam.  The  act  concerning  jurors 
(Laws  of  N.  Y.,  Vol.  I.,  p.  377,  379),  relative 
to  the  venire,  and  the  eight  days  to  be  allowed 
for  summoning  them,  applies  only  to  jurors 
drawn  out  of  "he  box  by  the  county  clerk,  as 
qualified  jurors  by  law.  It  is  not  applicable 
to  the  case  of  an  alien,  upon  a  trial  de  medietate 
lingua.  Such  a  jury  is  to  be  summoned  and 
impanneled,  as  if  no  statute  on  the  subject  ex- 
isted. By  the  common  law,  the  justices  of 
gaol  delivery  might,  by  a  mere  award,  with- 
out any  precept,  order  the  sheriff  to  return  a 
panel  of  jurors  instanter,  for  the  trial  of  a 
prisoner  arraigned  before  them.  (Hawkins, 
bk.  2,  ch.  41,  sees.  1  and  4.)  In  the  case  of 
Count  Koningsmark  and  others,  tried  for  mur- 
der in  1681  (3  St.  Trials,  468),  and  ofSwendson 
(5  St.  Trials,  449),  in  1702,  for  forcibly  marry- 
ing Mrs.  Rawlins,  the  prisoners  claimed  the 
privilege  of  aliens,  and  strangers  were  impan- 
neled, and  the  prisoners  tried  on  the  same 
day.  In  the  present  case,  therefore,  the  pro- 
ceedings of  the  Court  of  Oyer  and  Terminer 
were  correct  and  legal. 


*LANSING,  who  is  Impleaded    [*382 
with  GOEWAY, 

«. 
MONTGOMERY. 

Action  of  Trespass — Separate  Pleas — Demurrer 
— General  Issue — Former  Judgment. 

In  an  action  of  trespass  brought  against  two  de- 
fendants, they  severed  in  their  pleas ;  one  pleaded 
a  former  suit  for  the  same  cause,  and  a  judgment 
in  his  favor,  to  which  the  plaintiff  demurred,  and 
judgment  was  given  for  that  defendant.  The  other 
pleaded  the  general  issue,  and,  also,  that  the  first  de- 
fendant had  been  sued  for  the  same  cause,  and  judg- 
ment given  against  the  plaintiff,  on  which  a  verdict 
was  given  for  the  plaintiff  against  the  second  de- 
fendant. It  was  held  that  where  two  are  sued  for 
a  tort,  they  may  plead  separately  or  jointly,  and 
that  the  jury  may  find  one  guilty,  and  the  other 
not.  And  that  the  judgment  on  the  demurrer 
against  the  plaintiff  was  no  estoppel  to  the  proceed- 
ings and  judgment  against  the  other  defendant. 

Citations— 2  Johns.,  365 ;  Co.  Litt.,  352  a ;  227  a,  352 
b. 
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ON  the  return  to  the  certiorari  in  this  cause, 
the  following  facts  appeared.  The  de- 
fendant in  error  brought  an  action  of  tri'spn-- 
in  the  court  below,  against  Lansing  and  Goe- 
way.  Both  defendants  appeared,  and  the 
plaintiff  below  declared  against  them,  that 
Goeway,  being  a  constable,  Lansing,  as  land- 
lord, gave  him  «  warrant  to  distrain  on  the 
plaintiff  for  rent,  and  that,  by  virtue  of  the 
warrant,  Goeway  took  and  carried  away  the 
property  of  the  plaintiff,  to  the  amount  of 
twenty-five  dollars,  when,  in  fact,  no  rent 
was  due.  The  defendants  severed  in  their 
pleas.  Goeway  pleaded  that  the  plaintiff 
had  before  sued  him  for  the  same  trespass, 
and  that  he  then  pleaded  his  power,  &c.,  from 
Lansiug,  as  landlord,  to  distrain,  and  that  the 
jury  found  a  verdict  in  his  favor.  To  this  plea 
the  plaintiff  below  demurred,  and  judgment 
was  given  for  the  defendant  Goeway.  Lan- 
sing, the  other  defendant,  pleaded,  1.  Not 
Suilty.  2.  The  former  judgment  in  favor  of 
oeway,  and  averred  that  this  action  was  for 
the  same  trespass.  The  plaintiff  below  re- 
plied that  there  was  no  such  judgment,  and 
an  issue  being  taken  on  that  fact,  a  verdict 
was  found  for  the  plaintiff,  and  the  damages 
assessed  to  $15. 

Mr.  Foot,  for  the  plaintiff  in  error,  contend- 
ed that  as  the  plaintiff  below  demurred  to  the 
plea  of  Goeway,  he  admitted  the  facts  stated 
in  the  plea,  of  a  former  suit  and  judgment  for 
the  defendant,  and  that  he  could  not  after- 
wards proceed  to  have  the  same  facts  tried  by 
a  jury  ;  that  judgment  having  been  given  for 
Goeway,  on  the  demurrer,  the  plaintiff  was 
estopped  from  proceeding  against  Lansing  for 
the  same  cause  of  action.  (2  Mod.,  5;  Cro. 
Car.,  35.) 

Mr.  Boss,  contra.  The  plaintiff  below  mis- 
took his  action  in  his  first  suit  against  Goe 
383*J  way.  An  action  will  not  Tie  *against 
a  ministerial  officer  who  distrains  under 
landlord's  warrant.  (1  Caines,  92,  Henderson 
v.  Brown.)  If  the  first  action  was  miscon- 
ceived, the  plaintiff  might  bring  a  new  action 
against  the  defendants.  (1  Mod.,  318  ;  3  Mod., 
1,  2.)  Where  one  of  two  defendants  in  tres- 
pass justifies,  and  is  acquitted,  and  the  other 
defendant  pleads  not  guilty,  and  a  verdict  is 
found  against  him,  the  verdict  will  be  sup- 
ported. (Cro.  James,  334.)  As  Lansing  con- 
sented to  go  to  trial,  after  the  judgment  on 
the  demurrer,  he  cannot  now  avail  himself  ol 
that  judgment.  Besides,  he  was  a  stranger 
to  the  record,  and  a  different  trespasser. 

Per  Curiam.  The  judgment  in  favor  of 
Goeway  was  no  bar  to  the  suit  against  Lan 
sing,  for  torts  are  joint  and  several,  and  the 
defendants  pleaded  separately.  Where  two 
are  sued  for  a  tort,  the  jury  may  find  one  de 
fendant  guilty,  and  the  other  not  guilty 
(Ante,  p.  365.)  The  demurrer  to  the  plea  ol 
Goeway  did  not  estop  the  plaintiff  from  reply 
ing  to  the  plea  of  Lansing,  and  going  to  trial 
on  that  issue  ;  for  Lansing  was  not  a  party  to 
the  demurrer,  and  one  who  is  not  bound  by, 
cannot  take  advantage  of  an  estoppel.  (Co. 
Litt.,  352,  a.)  Nor  were  the  jury  who  triec 
the  issue  between  the  plaintiff  and  Lansing 
bound  by  the  supposed  estoppel,  for  it  was 
not  contained  in  the  pleadings  before  them. 
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An  estoppel  cannot  be  taken  by  inference,  but 
mut  must  be  relied  on  in  pleading.  (Co.  Litt., 
227  a,  352  b.)  In  the  present  case,  the  par- 
ies did  not  rely  on  the  estoppel,  but  joined 
ssue  on  the  fact  of  a  former  recovery.  The 
judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 9  Hun,  275;  10  Barb.,  107;   16  Barb.,  l«i  = 
26  How.  Pr.,  162 ;  1  Rob.,  260;  43  Super.,  446. 


EASTON  v.  COE. 

Action  Under  Ten  Pound  Act — Absence  of  Ma- 
terial Witness — Adjournment. 

Where  a  defendant  was  brought  before  a  justice, 
under  the  Ten  Pound  Act,  on  a  warrant,  and,  at  the 
request  of  the  defendant,  with  the  consent  of  the 
plai in i it .  the  cause  was  adjourned  to  another  day. 
when  the  parties  appeared,  and  the  defendant  re- 
quested a  second  adjournment,  on  account  of  the 
absence  of  a  material  witness,  it  was  held  that  the 
justice  was  bound,  on  the  defendant's  offering  to 
give  security,  to  grant  a  further  adjournment,  and 
that  the  time  might  extend  to  three  months,  as  this 
was  not  a  case  within  the  7th  section  of  the  act,  al- 
lowing an  adjournment  for  twelve  days  only. 

Citation— Ten  Pound  Act,  sec.  7. 

IN  ERROR  on  certiorari.  The  defendant  in 
error  sued  the  plaintiff  in  error,  in  the 
court  below,  by  a  warrant  duly  obtained  on 
oath.  The  warrant  was  returned  ser^sd  on 
the  15th  November.  Both  parties  appeared, 
and  the  plaintiff  *declared  that  he  had  [*384 
sold  land  to  the  defendant ;  that  he  was  to  re- 
ceive $23,  being  part  of  the  consideration, 
from  H. ;  that  he  received  the  money,  but  the 
defendant  afterwards  disapproved  the  pay- 
ment, and  the  plaintiff  was  obliged  to  pay  the 
money  back  to  H.  The  defendant  pleaded 
the  general  issue ;  and  at  his  request,  and  with 
the  consent  of  the  plaintiff,  the  trial  of  the 
cause  was  adjourned  to  the  25th  of  November. 
On  that  day  the  parties  appeared,  and  the  de- 
fendant requested  a  further  adjournment,  on 
account  of  the  absence  of  a  material  witness, 
and  offered  to  make  oath  of  that  fact.  The 
plaintiff  objected  to  the  adjournment,  on  the 
ground  that  the  defendant's  witness  lived  out 
of  the  county,  which  fact  was  admitted.  The 
justice,  thereupon,  refused  to  adjourn  the 
cause  a  second  time.  The  plaintiff  then  proved 
the  agreement  for  the  sale  of  the  land,  the  re- 
ceipt of  the  money  from  H.,  who  afterwards 
recovered  it  back,  and  the  justice  gave  judg- 
ment for  the  plaintiff. 

Mr.  Sedgwick,  for  the  plaintiff,  stated  two 
objections  to  the  proceedings  below :  1st. 
That  the  justice  refused  to  adjourn  the  trial, 
on  the  prayer  of  the  defendant,  agreeably  to 
the  act.  2d.  That  the  evidence  did  not  sup- 
port the  plaintiff's  declaration  ;  for  the  pay- 
ment to  the  plaintiff  by  H.  was  a«good  pay- 
ment, and  a  bar  to  any  action  against  the  de- 
fendant for  the  money. 

Mr.  Ford,  contra. 

Per  Curiam.  The  defendant  below  applied 
for  an  adjournment  on  account  of  the  absence 
of  a  material  witness.  This  is  the  special  case 
stated  in  the  eighth  section  of  the  act  which 
allows  an  adjournment  for  three  months.  _  It 
is  not  the  case  provided  for  by  the  7th  section 
which  allows  either  party,  without  showing 
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•cause,  to  require  an  ad jourment  not  exceeding 
twelve  days,  on  giving  security.  The  time 
here  mentioned  cannot  be  supposed  to  apply 
to  the  case  of  an  absent  witness  ;  for  why 
allow  an  adjournment  of  three  months  in  all 
cases  except  when  the  defendant  is  taken  on  a 
warrant,  and  then  only  for  twelve  days  ?  The 
7th  section  of  the  act  does  not  reach  the  special 
*385]  case  of  *the  absence  of  a  material  wit- 
ness. That  the  witness  lived  out  of  the  county 
•could  make  no  difference,  for  the  defendant 
might  procure  his  attendance  in  season,  and 
was  to  take  his  chance  for  that.  As  this  was 
the  only  objection,  we  are  to  presume  the  de- 
fendant was  ready  to  give  the  requisite  se- 
curity. The  refusal  to  adjourn  the  cause  was 
then,  a  denial  of  right,  and  the  judgment  be- 
low must  be  reversed. 

Judgment  reversed. 

Distinguished-^  Johns.,  436. 

Cited  in— 9  Johns.,  134 ;  11  Johns.,  443 ;    13  Johns., 
462;  2  Cow.,  425. 


TALLMAN,  KELLOGG  AND  COLLINS. 


WOODWORTH. 

•Constable — Acts  as  Counsel — No  Objection — Re- 
versal Refused. 

In  a  suit  before  a  justice  under  the  Ten  Pound 
Act,  a  constable  who  acts  as  such  in  the  cause  ought 
not  to  be  counsel,  or  attorney  for  either  party,  but 
where  a  constable  who  was  counsel  for  the  plaintiff 
.served  a  venire,  and  was  sworn  to  attend  the  jury 
after  the  trial,  and  the  defendant  knew  of  his  being 
counsel  for  the  plaintiff,  and  made  no  objection  to 
him,  the  court  would  not  reverse  the  judgment  on 
that  account ;  it  appearing,  also,  that  no  injustice 
had  been  done,  nor  was  abuse  shown. 

JN  error  on  certiorari.  The  constable  who 
summoned  the  jury  acted  as  counsel  for  the 
plaintiff.  The  defendant,  though  he  knew 
that  fact,  gave  the  venire  to  the  constable  to 
serve.  After  the  trial  the  same  constable  was 
:sworn  to  attend  the  jury,  but  the  defendant 
made  no  objection  to  his  going  out  with 
them. 

The  only  question  raised  on  the  return  to 
the  certiorari  was,  whether  the  fact  of  the  con- 
stable's being  counsel  for  the  plaintiff,  under' 
the  circumstances  of  the  case,  rendered  the 
judgment  below  erroneous. 

Mr.  Sedgwick  for  the  plaintiff  in  error. 

Mr.  Ford,  contra. 

Per  Cwiam.  There  was  no  form  of  pro- 
ceeding violated  in  the  present  case  ;  nor  is  it 
pretended  that  any  injustice  has  been  done.  The 
•constable  had  no  interest  in  the  verdict, 
though  he  had  been  counsel  for  one  of  the 
parties.  The  defendant  below  must  have  had 
confidence  in  him  since,  after  knowing  that  he 
was  counsel  for  the  plaintiff,  he  delivered  the 
venire  to  him  for  summoning  the  jury.  The 
practice  of  allowing  a  constable,  who  acts  as 
such  officer  in  the  cause,  to  appear  also  as  at- 
torney for  either  party,  is  certainly  not  to  be 
-approved  of,  since  it  may  lead  to  great  abuse ; 
but  in  the  present  case  no  abuse  is  shown,  and 
we  may  fairly  infer  that  both  parties  consented 
to  his  going  out  with  the  jury. 

Judgment  affirmed,. 

Cited  in— 11  Wend.,  73 ;  5  N.  Y.,  534. 
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Justice  of   Peace — Tales  de    Circumstantibus. 

A  justice  of  the  peace  has  power  to  award  a  tales 
de  circumstantibus,  in  case  of  a  default  of  the  ju- 
rors summoned  on  the  venire. 

ON  the  return  to  the  certiorari  in  this  cause, 
it  appeared  that  the  justice,  for  want  of  a 
sufficient  number  of  jurors  who  were  sum- 
moned on  the  venire,  awarded  a  tales  de  cir- 
cumstantibus ;  and  the  only  question  was, 
whether,  under  the  act,  a  justice  has  power  to 
award  a  tales. 

Mr.  Oebhart  for  the  plaintiff  in  error. 

Mr.  Henry,  contra. 

Per  Curiam.  The  power  of  awarding  a 
tales  is  incident  to  a  court  of  justice  and  essen- 
tial to  its  proceedings.  By  the  first  section  of 
the  act,  every  justice  is  invested  with  all  the 
power  usual  in  courts  of  record  for  the  purpose 
of  hearing  and  trying  causes ;  and  the  power 
of  awarding  a  tales  in  case  of  a  default  of  the 
jurors  summoned  on  the  venire,  is  a  power 
usual  in  courts  of  record.  The  justice  was, 
therefore,  right  in  awarding  a  tales ;  and  the 
judgment  below  must  be  affirmed. 

Judgment  affirmed. 


WAITE  v.  HARPER. 

Discharge  Under  Insolvent  Act — Promise  not  to 
Oppose — Illegal  Consideration. 

Where  the  defendant  in  a  suit  promised  to  pay 
the  costs  if  the  plaintiff  would  not  oppose  his  ob- 
taining a  discharge  under  the  Insolvent  Act,  and 
the  defendant  accordingly  obtained  his  discharge  on 
the  same  day,  and  the  plaintiff  afterwards  brought 
his  action  on  the  promise,  to  recover  the  costs,  and 
the  defendant  pleaded  his  discharge,  it  was  held  that 
the  promise  was  founded  on  an  illegal  consideration 
and  void. 

IN  errror  on  certiorari.  The  defendant  in 
error  brought  his  action  against  the  plaintiff 
in  error  in  the  court  below.  The  declaration 
stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $20  for  costs  accrued  in 
a  suit  brought  by  Harper  against  Waite  in  the 
Court  of  Common  Pleas,  on  the  settlement  of 
which  the  defendant  promised  to  pay  the  costs. 
The  defendant  below  pleaded  the  general  issue; 
and  the  jury  found  a  verdict  for  the  plaintiff. 
On  the  trial  the  defendant  gave  in  evidence 
his  discharge  under  the  Insolvent  Act,  and 
that  the  promise  laid  in  the  plaintiff's  declara- 
tion was  made  prior  to  the  discharge,  though 
on  the  same  day;  and  that  it  was  made  to  the 
plaintiff  in  consideration  that  he  would  not  op- 
pose the  defendant's  discharge  under  the  act. 
The  demand  of  the  *plaintiff  was  not  [*387 
inserted  in  the  inventory  of  debts  exhibited  by 
the  defendant. 

Mr.  Skinner  for  the  plaintiff  in  error. 

Mr.  Z.  R.  Shepherd,  contra. 

Per  Curiam.  The  judgment  below  must  be 
reversed.  The  consideration  for  the  promise 
was  illegal.  It  was  founded  in  fraud,  and 
made  for  the  purpose  of  stifling  a  due  scrutiny 
into  the  claim  of  the  defendant  to  a  discharge 
under  the  Insolvent  Act. 

Judgment  reversed. 
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Cited  in-4  Johns.,  418 ;  19  Johns.,  312 ;  4  N.  Y.,  456; 
7N.  Y..  182;  4  E.  D.S..  467. 


HAVENS  «.  BUSH. 

Covenants — To    Perform    Labor — To   Pay    as 
Work  Progressed — Independent. 

H.  covenanted  to  do  a  certain  piece  of  work  for 
$700  in  a  certain  time,  and  B.  covenanted  to  pay  the 
1 700,  one  half  in  cash  and  the  other  half  in  goods,  to 
be  paid  as  the  work  progressed,  and  the  whole  when 
the  work  was  done.  Work  was  done  and  the  half 
in  goods  was  paid ;  but  B.  refused  to  pay  the  money 
because  the  work  was  not  done  in  the  manner 
agreed  on.  After  the  time,  H.  brought  his  action 
for  the  money;  and  it  was  held  that  the  covenants 
were  independent,  and  that  H.  might  maintain 
his  action,  for  the  money,  without  averring  a 
performance  on  his  part.  Where  three  issues 
were  joined,  and  one  or  them  was  on  an  immaterial 
point,  and  the  jury  found  a  special  verdict  the 
court  gave  judgment  for  the  plaintiff,  the  merits  of 
the  cause  being  with  him. 

Citation-^tntc,  272. 

rpHIS  was  an  action  of  debt.  The  declara- 
JL  tion  stated  that  on  the  llth  June,  1805, 
articles  of  agreement  were  made  between  the 
plaintiff  and  defendant  by  which  the  plaintiff, 
in  consideration  of  the  covenants  thereinafter 
mentioned,  to  be  kept  and  performed  by  the 
denfendant  covenanted  to  work,  build  and 
complete  a  certain  piece  of  turnpike  road,  de- 
scribed in  the  agreement,  before  the  first  day 
of  November  next  ensuing  :  and  the  defend- 
ant, on  his  part,  covenanted  to  pay  the  plaintiff 
"  when  the  said  work  was  done,  in  the  manner 
therein  mentioned,  the  sum  of  seven  hundred 
dollars,  one  half  thereof  in  cash  when  the 
said  work  was  done,  and  the  other  half  in 
goods  at  the  store  of  T.  &  P.,  in  Oxford,  at  the 
cash  price,  to  be  paid  in  proportion  as  the 
work  progresses,  and  the  whole  to  be  paid 
when  the  work  was  done."  The  plaintiff  then 
averred  a  true  performance  of  the  covenants 
on  his  part,  and  that  he  did  the  work  accord- 
ing to  agreement  before  the  first  of  November, 
and  protesting  that  the  defendant  performed 
no  part  of  his  covenants,  averred  that  he  did 
not  pay  the  plaintiff  the  $700  in  the  manner 
as  above  stated,  whereby  an  action  accrued, 
&c.,  &c. 

388*]  *The  defendant  pleaded,  1.  Non  est 
factum,  3d.  That  the  plaintiff  did  not  per- 
form the  said  work  in  the  manner  set  forth, 
&c.  8d.  That  he  paid  the  plaintiff  $700 
according  to  the  agreement,  &c.  Issues 
were  taken  on  these  pleas,  and  the  jury  found 
a  special  verdict  that  the  deed  was  the  deed  of 
the  defendant,  &c.,  but  that  the  plaintiff  did 
not  do  and  perform  the  piece  of  turnpike  road 
mentioned  in  the  plaintiff's  declaration,  in  all 
and  every  respect  according  to  the  said  agree- 
ment, and  before  the  1st  of  November,  1805, 
but  that  the  plaintiff,  before  that  time,  worked 
and  labored  on  the  road,  and  that  the  defend- 
ant paid  the  one  half  of  the  said  $700  in  goods 
out  of  the  store  of  T.  &  P.,  at  the  cash  price,  in 
proportion  as  the  work  had  progressed  ;  but  the 


NOTE.— Covenants—  When  independent— When  de- 
pendent. 

See  1  Jiin-i isi  i  v.  Madan,  ante,  145,  and  note, 
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other  half,  agreed  to  be  paid  in  cash,  had  not 
been  paid  to  the  plaintiff,  but  whether  or 
not,  &c.,  &c. 

Mr.  Sudarn  for  the  plaintiff,  contended  that 
the  covenants  were  mutual  and  independent ; 
that  where  a  part  of  the  money  is  agreed  to  be 
paid  before  the  work  is  done,  the  completion 
of  the  work  is  not  a  condition  precedent.  He- 
relied  on  Seers  v.  Fowler  (ante,  p.  272);  Terry 
v.  Dunteee  (2  H.  Bl.,  389);  Duke  of  St.  Atoans 
v.  Shore  (1  H.  Bl.,  270,)  and  Doone  v.  Eyre 
(Ibid. ,  note).  See,  also,  1  Saunders,  820,  note  4. 

If  the  covenants  are  independent,  then  there 
was  no  necessity  for  the  plaintiff  to  aver  a  per- 
formance on  his  part ;  and  the  only  question 
is  whether,  by  taking  an  issue  on  an  imma- 
terial averment,  the  present  case  is  varied  from 
those  cited.  The  averment,  being  immate- 
rial, may  be  rejected  as  surplusage.  If  the 
court  are  satisfied  that  the  verdict  determines 
the  right  and  that  substantial  justice  has  been 
done,  or  that  the  case  cannot  be  amended  by 
a  repleader,  they  will  give  judgment  on  the 
verdict,  notwithstanding  the  immaterial  matter 
it  contains.  (5Bac.  Abr.,453;  Pleas  and  Plead- 
ings, M.  Douglas,  745 ;  Cowper.  510  ;  Tidd, 
824.) 

Mr.  Gold,  contra.  In  Seers  v.  Fowler,  and 
in  Terry  v.  Duntzee,  the  party  was  bound  ab- 
solutely to  pay  a  part  of  the  money  before  the 
work  was  done.  In  the  present  case,  it  was  op- 
tional with  defendant  to  pay  the  whole  when  the 
work  was  completed  or  to  advance  goods  as  the 
work  proceeded.  *In  the  cases  cited,  [*389 
the  circumstance  that  the  defendant  undertook 
to  pay  a  part  of  the  money  before  the  wort 
was  done,  was  considered  as  evidence  that  he 
did  not  look  to  the  part  performance  as  a  con- 
dition precedent.  But  from  the  terms  of  the 
agreement,  it  is  clear  that  no  money  was  to  be 
paid  until  the  work  was  finished  ;  nor  were 
any  goods  to  be  delivered  except  as  the  work 
advanced.  It  would  be  unreasonable,  there- 
fore, to  allow  the  plaintiff  to  recover  his  money 
against  the  intention  of  the  parties,  before  the- 
work  was  completed.  That  such  was  the  in- 
tention of  the  parties  is,  moreover,  to  be  in- 
ferred from  the  plaintiff's  having  thought  it 
necessary,  in  his  declaration,  to  aver  a  per- 
formance on  his  part. 

Per  Curiam.  The  principle  settled  in  Seers 
v.  Fowler,  decides  the  case  now  before  the 
court.  If  the  defendant  had  an  election  to- 
pay  a  part  as  the  work  advanced,  and  before 
it  was  finished,  yet,  having  made  his  election, 
this  case,  then,  stands  precisely  on  the  same 
ground  as  the  case  of  Seers  v.  Fowler.  As  to 
the  unreasonableness  or  hardship  of  the  doc- 
trine, it  may  be  answered  that  it  may  always 
be  avoided  if  parties  take  proper  care  in  mak- 
ing their  contracts.  In  truth,  the  supposed 
hardship  will  very  seldom  exist ;  and  in  the 
present  case  we  see  no  ground  for  the  suppo- 
sition. 

Judgment  for  the  plaintiff. 

Overruled— 10  Johns..  204 :  5  Wend.,  498 ;  5  N.  Y.,. 
253;  19  Barb.,  423  ;  89  Ills.,  420. 

Cited  in— 6  Barb.,  339;  6  How.  Pr.,  430 :  13  How _ 
(U.  S.),  338. 
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-CASES   ARGUED   AND   DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  JSEW  YORK, 


NOVEMBER  TERM,  IN  THE  THIRTY-SECOND  YEAR  OF  OUR  INDEPENDENCE. 


JACKSON,  ex  dem.  BUSH  ET  AL., 

.•'..      v. 
COLEMAN. 

Witt — Construction — "  To    be    Disposed    of  at 
Pleasure" — Estate  in  Fee. 

W.  devised  to  his  wife  the  use  of  "  all  his  real  and 
personal  estate,  to  use  and  dispose  of  at  her 

Eleasure,  and  after  her  death  he  gave  one  third  to 
is  daughter  Susannah  in  fee,  and  the  other  two 
thirds  to  be  disposed  of  at  the  pleasure  of  his  wife, 
after  the  death  of  his  grandson,  T."  The  widow  of 
the  testator  died  in  March,  1801,  and,  by  her  will, 
gave  to  her  two  nephews  two  thirds  of  her  real 
estate,  after  the  death  of  T.,  and  the  other  third  to 
C.  T.  died  in  1803,  and  the  three  devisees  named  in 
the  will  of  the  widow  are  living.  In  an  action 
brought  by  one  of  the  children  of  "VV.,  as  heir-at- 
law,  it  was  held  that  the  will  of  W.  conveyed  an 
estate  in  fee  to  his  wife,  and  that  on  the  death  of  T. 
the  two  thirds,  by  the  will  of  the  widow  of  W.,  be- 
came vested  in  her  two  nephews- 

Citations— 1  Leon.,  256 ;  Moore.  57  ;  2  Atk.,  102;  2 
Wils..  6. 

THIS  was  an  action  of  ejectment  for  one 
third  of  the  premises  in  possession  of  the 
defendant.  The  cause  was  tried  at  the  Orange 
Circuit,  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  court  on 
the  following  case. 

The  lessors  of  the  plaintiff  claimed  in  right 
of  Mary  Bush,  a  daughter  of  William  Watson, 
deceased.  It  was  admitted  that  William  Wat- 
son died  seized  of  the  premises,  and  that  Mary, 
one  of  the  lessors  of  the  plaintiff,  was  his 
daughter,  and  entitled,  as  heir,  to  one  third  of 
the  premises,  unless  barred  by  the  defense  set 
up  on  the  other  side  :  viz.,  that  William  Wat- 
sou  died  seized,  the  7th  of  July,  1800,  and  by 
his  will  gave  to  his  wife  the  use  of  all  his  real 
and  personal  estate,  to  use  and  dispose  of  at 
her  pleasure,  and  after  her  death,  he  gave  to 
392*]  his  daughter,  Susannah,  the  *use  of 
all  his  real  estate  during  the  life  of  his  grand- 
son, Daniel  Tice,  for  keeping  and  taking  care 
of  him,  and  at  his  death,  he  gave  her  the  one 
third  forever,  and  the  other  two  thirds  to  be 
disposed  of  at  the  pleasure  of  his  wife,  after 
the  death  of  his  grandson,  Daniel  Tice.  It  was 
admitted  that  the  widow  of  the  testator  died 
the  7th  of  March,  1801,  after  having,  by  her 
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will,  given  to  William  and  Ephraim  Watson, 
her  nephews,  two  thirds  of  her  real  estate, 
after  the  death  of  her  grandson,  Daniel  Tice, 
and  the  other  one  third  to  her  grandson,  John 
Gott. 

The  grandson,  Daniel  Tice,  died  in  April, 
1803,  and  the  three  devisees  of  the  real  estate, 
mentioned  in  the  will  of  the  widow,  are  liv- 
ing. It  was  agreed  that  if  the  court  should  be 
of  opinion  that  the  lessors  of  the  plaintiff  were 
entitled  to  recover,  that  a  judgment  should  be 
given  for  them  on  the  verdict,  otherwise  a  non- 
suit was  to  be  entered. 

Mr.  J.  Radcliff,  for  the  plaintiff,  contended 
that  the  first  clause  in  the  will  of  Watson  gave  to 
his  wife  a  life  estate  only  ;  and  that  the  second 
clause  was  a  mere  power,  coupled  with  an  in- 
terest for  life.  That  this  construction  was  sup- 
ported by  the  expressions  used  in  the  other 
part  of  the  will,  in  which  the  testator  gives 
one  third  of  his  estate  to  his  daughter  Susan- 
nah, and  her  heirs  forever  ;  that  as  a  different 
construction  would  disinherit  the  heirs-at-law, 
the  court  ought  to  avoid  it,  if  possible. 

Mr.  Msk,  contra,  insisted  that  the  wife  took 
an  estate  in  fee  ;  and  that  the  full  and  abso- 
lute disposition  of  the  property,  after  the  death 
of  Tice,  given  to  her,  showed  clearly  that  it 
was  the  intention  of  the  testator  to  devise  the 
two  thirds  to  his  wife,  or  to  such  persons  as 
she  might  appoint,  in  fee. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  will  of  William  Watson  took  away  en- 
tirely the  title  of  Mary  Bush,  as  heir  to  her 
father.  The  testator  gave  to  his  wife  the  use 
of  all  his  real  estate,  to  use  and  dispose  of  at 
her  pleasure,  and  after  her  death,  he  gave  the 
one  third  to  his  daughter  Susannah  in  fee,  and 
the  other  two  thirds  were  to  be  disposed  of  at 
the  pleasure  of  his  wife,  *after  the  [*393 
death  of  his  grandson,  Daniel  Tice.  This 
amounted  to  a  devise  in  fee  to  his  wife.  It  is 
to  be  distinguished  from  the  case  of  a  mere 
power,  for  here  the  estate  was  in  the  first  in- 
stance devised  to  the  wife.  It  will  be  suffi- 
cient to  mention  only  two  or  three  of  the  most 
analogous  cases  on  the  question.  In  Whisken 
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v.  Cleyton  (1  Leon.,  256),  C.  devised  an  estate 
to  his  godson  after  the  death  of  his  wife,  and 
if  he  failed,  then  he  willed  all  his  part  to  the 
discretion  of  his  father  ;  it  was  held  that  the 
father  took  a  fee,  and  that  to  will  my  lands 
at  the  disposition  of  B..  or  to  will  my  lands  to 
B.,  to  give  and  sell  at  his  pleasure,  carried  a 
fee  ;  and  that  there  was  no  diference  where  the 
devise  was,  that  B.  should  do  with  the  land  at 
his  discretion,  and  the  devise  thereof  to  B.  to 
do  with  it  at  his  discretion.  In  Moore,  57,  A. 
devised  his  lands  to  his  wife  to  dispose  and 
employ  them  upon  her  and  his  son  at  her  own 
will  and  pleasure.  It  was  held  that  she  took 
an  estate  in  fee.  Again,  in  Time-well  v.  Per- 
kins (2  Atk.,  102),  the  devise  was,  I  give  my 
house  to  A.  for  her  own  use,  to  give  away  at 
her  death  to  whom  she  pleases  ;  and  in  Good- 
title  v.  Of  way  (2  Wils.,  6),  the  words  were,  a 
devise  to  B. ,  during  her  life,  and  if  she  should 
have  no  issue,  that  she  should  have  power  to 
dispose  thereof  at  her  pleasure,  and  in 
both  cases  it  was  ruled  that  the  devisee  took  a 
fee. 

Whether  the  two  nephews  took  a  fee,  or 
only  an  estate  for  life  under  the  will  of  their 
aunt,  is  perfectly  immaterial  in  the  present 
suit,  as  the  case  states  that  they  are  both  liv- 
ing ;  and  although  the  disposition  of  the  two 
thirds  of  the  estate  by  the  wife  was  not  to  take 
effect  until  after  the  death  of  Tice,  the  grand- 
son, yet  that  event  has  also  happened.  A  title 
has  accordingly  been  shown  out  of  the  lessors 
of  the  plaintiff.  We  are,  therefore,  of 
opinion  that  a  judgment  of  nonsuit  must  be 
entered. 

Judgment  of  nonsuit. 

Cited  In— 12  Johns.,  394 ;  16  Johns.,  588 ;  12  Wend., 
«53 ;  38  Barb.,  412. 


394*]  "JACKSON,  ex  dem.  CALDWELL, 

v. 
HALLENBACK. 

Warranty   Deed* — Action  Between    Grantees — 
Grantor  Incompetent    Witness. 

M.  having:  (riven  a  warrantee  deed  for  two  lota  of 
Jand  to  C.,  and  afterwards,  by  another  warrantee 
deed,  conveyed  land  adjoining:  to  D.  In  an  action 
of  ejectment  brought  by  C.  against  D.,  in  which  the 
question  was,  whether  the  south  bounds  of  the  two 
lots  granted  to  C.  did  not  extend  so  as  to  include 
the  premises  granted  to  D.,  M.  is  not  a  competent 
witness,  as  to  the  boundaries,  for  he  is  interested  to 
support  D.'s  title. 

Citations— 7  T.  R.,  480 ;  3  T.  R.,  308 ;  4  T.  R.,  589. 

THIS  was  an  action  of  ejectment  for  land  in 
Owego,  in  the  County  of  Broome.  The 
cause  was  tried  at  the  Broome  Circuit,  the  4th 
of  May,  1807,  before  Mr.  Justice  Tompkins. 
Both  parties  claimed,  under  warrantee  deeds 
from  one  James  M'Master,  who,  it  was  admit- 
ted, had  a  good  title.  The  plaintiff  deduced 
his  title  from  M'Master,  under  a  deed  from 
him  to  one  David  M'Master,  for  lots  No.  9  and 
10,  dated  the  22d  September,  1794.  Some 
years  after,  James  M'Master  executed  a  deed 
with  the  usual  covenants,  for  the  premises  in 
question,  to  one  Brown,  from  whom  the  de- 
fendant derived  title.  The  question  was  as  to 
the  boundaries  of  the  two  lots  mentioned  in 
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the  deed  to  David  M'Master.  If  the  southern 
boundary  of  them  extended  to  the  Susquehan- 
na  River,  then  they  included  the  premise-  in 
question,  otherwise  not.  The  defendant  culled 
James  M'Master  as  a  witness,  to  prove  that  the 
lots  did  not  extend  to  the  river,  but  were 
bounded  south  by  the  highway,  or  front 
street.  He  was  objected  to  ny  the  plaintiff's 
counsel  as  an  interested  witness,  but  the  ob- 
jection being  overruled  by  the  judge,  the  jury 
found  a  verdict  for  the  defendant.  A  motion 
for  a  new  trial  was  made  at  the  last  term,  on  a 
case  containing  the  above  facts,  which  was 
submitted  to  the  court  without  argument. 

SPENCER,  «/.,  delivered  the  opinion  of  the 
court : 

M'Master,  under  whose  warranty  deeds 
both  parties  claimed  the  premises  in  question, 
was  undoubtedly  admitted  as  a  witness  on  the 
principle  that  he  stood  indifferent  between 
them,  and  was  equally  liable  to  either,  in  case 
the  one  or  the  other  prevailed  in  this  action. 
If  that  had  been  his  situation,  the  case  of 
llderton  v.  Atkinson  (7  Term,  480)  would  have 
justified  his  admission  ;  but  he  was  not  in  that 
situation,  and  his  interest  was  undoubtedly  in 
favor  of  the  defendant,  who  called  him. 

*The  question  between  the  parties  [*395 
was,  whether  the  prior  deed  comprehended 
the  premises  in  question,  or  not.  If  it  did, 
then  the  plaintiff  had  a  right  to  recover.  That 
the  deed,  under  which  the  defendant  claimed, 
included  the  premises,  was  not  questioned.  If, 
then,  M'Master  could  so  locate  the  first  deed 
as  not  to  include  the  premises,  he  would  avoid 
a  responsibility  on  his  warranty  to  the  last 
grantee  ;  and  the  first  grantee  could  never,  in 
consequence  of  such  location,  have  any  remedy 
against  him,  because  he  would  have  failed,  not, 
for  the  want  of  title  in  M'Master,  the  grantor, 
but  as  to  the  boundaries  of  the  laud  granted.  It 
is  evident,  therefore,  that  M'Master  was  inter- 
ested in  favor  of  the  defendant,  and  as  the 
verdict  might  be  evidence  against  him,  had 
the  defendant  failed,  and  as  he  was,  by  his 
evidence,  exonerating  himself  from  all  respon- 
sibility, he  was  an  incompetent  witness  with- 
out a  release.  (3  Term,  308  ;  4  Term,  589.) 
We  are  of  opinion,  therefore,  that  there  ought 
to  be  a  new  trial,  with  costs  to  abide  the  event 
of  the  suit. 

New  trial  granted. 


FOLLIARD 


WALLACE,  Survivor  of  WELLS  and 
WALLACE. 

Conveyance  of  Land — Grantee  to  be  "Satisfied" 
— Award  of  Commissioners — Pleading. 

W.  covenanted,  that  in  case  the  title  to  a  lot  of 
land,  conveyed  to  him  by  F.,  should  prove  good  and 
sufficient  in  law  against  all  other  claims,  that  he 
would  pay  to  P.,  three  months  after  he  should  be 
well  satisfied  that  the  title  was  undisputed  and  good 
against  till  other  claims,  the  sum  of  $150.  In  an  ac- 
tion brought  by  F.  against  W.  for  the  money,  it  was 
held  that  the  award  of  the  Onondaga  commissioners 
on  the  title  in  favor  of  W.  ought  to  satisfy  him,  and 
that  the  award  of  the  commissioners  was  a  public 
act,  of  which  he  was  bound  to  take  notice  at  his 
peril,  without  any  notice  from  F.  W.,  in  his  plea 
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to  avoid  the  payment  of  the  $150.  alleged  that  one 
H.  and  his  wife  claimed  title  to  the  lot  of  land  con- 
veyed to  him  by  F.  and  against  the  title  of  F.,  but 
the  pica  was  held  to  be  bad,  because  it  did  not  state 
that  the  title  of  H.  and  wife  was  a  lawful  claim  or 
title,  and  prior  to  and  better  than  the  title  conveyed 
by  F.  Though  it  be  not  necessary  for  the  defend- 
ant to  set  forth  the  particulars  of  such  title,  yet  he 
must  allege  it  to  be  a  lawful  title  and  existing  prior 
to  and  at  the  time  of  the  deed  to  him.  It  is  not 
enough  for  the  defendant  to  allege  that  he  is  not 
satisfied  with  the  title,  withoutsome  good  reason  be 
assigned  for  his  dissatisfaction,  as  some  lawful  in- 
cumbrance  or  claim  against  it.  The  defendant  is 
not  to  judge  for  himself,  but  the  law  will  determine 
when  he  ought  to  be  satisfied. 

Citations—  Cro.  Jac.,  390,  433;  2  Saund.,  178,  n.  8; 
3  T.  R.,  584,  587  ;  2  Johns.,  4  ;  2  Saund.,  177,  n.  10,  181, 
a.  ;  4  T.  R..  617  :  8  T.  R..  278  :  Pothier.  No.  48. 


was  an  action  of  covenant.  The  decla- 
JL  ration  contained  four  counts.  The  first 
count  set  forth  the  deed,  bearing  date  the  19th 
August,  1795,  by  which  the  defendant  and 
Wells  engaged,  that  in  case  the  title  sold  to 
396*]  them  *in  fee  that  day  by  the  plaintiff, 
being  for  lot  No.  12,  in  the  township  of 
Hector;  containing  600  acres,  should  prove 
good  and  sufficient  in  law  against  all  other 
claims  whatsoever,  that  they  would  pay  to  the 
plaintiff,  three  months  after  they  should  be 
well  satisfied  that  they  held  the  said  600  acres 
of  land  undisputed  by  any  person  whatsoever, 
and  against  all  other  claims  as  aforesaid,  the 
further  sum  of  £60.  The  plaintiff  averred  that, 
after  the  death  of  Wells,  to  wit,  on  the  13th 
April,  1800,  the  Onondaga  commissioners  ad- 
judged and  awarded  that  the  title  to  the  said 
lot  having  been  satisfactorily  deduced  to 
Wells  and  Wallace,  the  defendant,  Wallace, 
was  entitled  to  an  indefeasible  estate  of  in- 
heritance in  and  to  one  moiety  of  the  lot,  and 
the  children  of  Wells  to  the  other  moiety, 
subject  to  the  dower  of  the  widow  of  Wells  : 
and  that  no  dissent  or  ejectment  was  entered 
by  any  person  within  the  time  required  by 
law,  of  all  which  the  defendant,  on  the  1st  day 
of  February,  1806,  had  notice.  The  plaintiff 
further  averred  that  the  title  in  fee  was  fully 
vested  in  the  defendant  and  the  heirs  of  Wells, 
and  so  the  defendant  hath  broken  his  covenant, 
'<&c.  The  second  count  was  to  the  like  effect, 
with  an  averment  that  the  defendant  and  the 
heirs  of  Wells  were  satisfied,  and  that  the 
plaintiff  conveyed  to  them  a  perfect  title.  The 
third  count  was  to  the  like  effect,  averring 
also  that  there  was  no  elder  or  better  title. 
The  fourth  count  contained  a  colloquium,  and 
the  averments  as  in  the  other  counts. 

The  defendant  pleaded  three  pleas.  The 
first  plea,  after  craving  oyer  and  setting  forth 
the  covenants,  was  to  all  the  counts,  that  the 
award  of  the  commissioners,  set  forth  in  the 
first  count,  did  not  vest  a  title  in  fee  in  the 
defendant  and  the  heirs  of  Wells,  against  all 
persons,  at  the  expiration  of  three  years  there- 
after, because  the  act  provides  that  it  shall  not 
extend  to,  nor  prejudice  infants,  femes  covert, 
or  persons  not  of  sound  mind  or  in  prison,  who 
are  allowed  three  years,  after  their  disability 
is  removed,  to  make  their  dissent,  and  to  bring 
397*]  their  suit,  and  avers  that  John  *Henry, 
and  Lydia,  his  wife,  on  the  1st  November, 
1805,  before  the  bringing  this  suit,  did  claim 
title  to  the  same  lot,  and  still  do  claim  title 
adverse  to  the  title  of  the  defendant  and 
the  heirs  of  Wells,  and  in  right  of  Lydia,  un- 
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der  a  deed  purporting  to  be  executed  by  the 
plaintiff  to  Abraham  Nelson,  anterior  to  the 
deed  to  the  defendant  and  Wells  ;  and  that  the 
said  Lydia,  being  a.  feme  cotert,  was  not  barred 
by  the  said  award,  and  the  limitation  of  three 
years  thereafter,  and  so  the  said  title  hath  not 
proved  to  be  good  and  sufficient,  but  is  subject 
to  the  said  claim  ;  by  reason  whereof  the  de- 
fendant and  the  heirs  of  Wells  have  not  been 
.satisfied  that  the  said  lot  can  be  held  undisput- 
ed by  any  person  whatever,  and  this  he  is 
ready  to  verify.  &c. 

The  second  plea  was  also  to  the  whole  decla- 
ration, and  set  forth  that,  by  the  Act  for  regis- 
tering Onondaga  deeds,  passed  the  8th  Janu- 
ary, 1794,  all  deeds  concerning  the  said  lands 
were,  before  the  1st  May,  1794,  to  be  deposited 
with  the  clerk  of  the  City  and  County  of 
Albany,  and  all  deeds  not  so  deposited  were  to 
be  adjudged  fraudulent  and  void  against  sub- 
sequent purchasers  ;  and  that  by  the  Act  on 
the  same  subject,  passed  the  27th  March,  1794, 
the  time  for  depositing  the  said  deeds  was  pro- 
longed to  the  1st  May.  1795  ;  and  that  a  deed 
dated  the  5th  August,  1784,  and  purporting  to 
be  made  by  the  plaintiff  to  Abraham  Nelson, 
was  deposited  with  the  clerk  of  Albany,  with- 
in the  said  time,  by  which  deed  the  plaintiff 
released  all  his  right  and  claims,  as  a  soldier, 
to  the  military  lands,  to  the  said  Abraham 
Nelson  and  his  heirs  ;  and  the  defendant  avers 
that  the  lands  so  released  and  the  said  lot  are 
the  same  ;  and  that  before  the  commencement 
of  the  suit,  i.  e.,  on  the  13th  April,  1801,  and 
both  before  and  since,  John  Henry,  and  Lydia, 
his  wife,  did  and  do  still  claim  title  to  the 
same,  in  right  of  the  said  Lydia,  under  the 
said  deed  to  Nelson,  and  by  virtue  thereof  do 
keep  the  defendant  and  the  heirs  of  Wells  out 
of  possession  ;  and  that  the  said  Lydia,  being 
a  feme  covert,  was  not  bound  by  the  said  award 
and  the  limitation  of  three  years  thereafter, 
because,  by  the  Act  of  the  *24th  [*398 
March,  1797,  the  rights  of  femes  covert,  &c., 
were  saved,  so  that  they  make  their  dissent 
within  three  years -after  disability  removed, 
and  bring  their  suit ;  and  that  the  title  to  the 
said  lot  hath  not  yet  proved  good  and  sufficient 
in  law  against  all  claims  whatsoever,  but  is 
still  subject  to  the  same  claim,  which  is  not 
barred,  &c. ,  and  so  the  defendant  and  the 
heirs  of  Wells  are  not  satisfied,  &c. ,  that  the 
said  lot  can  be  held  by  them  undisputed,  and 
this  he  is  ready  to  verify,  &c. 

In  the  third  plea  the  defendant  alleged  that 
the  said  award,  at  the  expiration  of  three  years 
thereafter,  did  not  vest  a  title  in  fee  in  the  de- 
fendant and  the  heirs  of  Wells  against  all  per 
sons,  because  the  Act  of  the  24th  March,  1797, 
provides  against  the  case  of  femes  covert,  in- 
fants, &c.,  if  they  make  their  dissent  and  bring 
their  suit  within  three  years  after  their  disa- 
bility is  removed,  and  that  Henry,  and  Lydia, 
his  wife,  before  the  said  award,  to  wit,  on  the 
12th  April,  1800,  did  claim  title  to  the  lot,  and 
still  do  in  right  of  the  said  Lydia,  as  a  feme 
covert,  under  a  deed  made,  as  'herein  alleged, 
by  the  plaintiff  to  Nelson,  on  the  5th  August, 
1784,  and  deposited  in  the  clerk's  office,  accord- 
ing to  law  ;  and  that,  by  virtue  of  that  deed, 
the  said  Henry  and  wife  do  keep  the  defend- 
ant and  the  heirs  of  Wells  out  of  possession  ; 
and  that  the  said  Lydia,  being  a, feme  covert  at 
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the  time  of  the  award,  was  not  barred,  &c., 
and  so  the  title,  &c.,  i-  uot  good  and  sufficient, 
but  subject  to  the  said  claim,  «fec.,  and  the  de- 
fendant and  the  heirs  of  Wells  are  not  satis- 
fled,  Ac. 

To  the  first  plea  there  was  a  special  demur- 
rer, because  it  was  multifarious,  double,  and 
no  ansyer  to  the  whole  declaration  ;  because 
it  does  not  set  forth  that  the  commissioners  did 
act  upon  the  deed  said  to  be  executed  by  the 
plaintiff,  nor  does  it  state  how  Lydia,  the  wife 
of  Henry,  derives  title  under  Nelson  ;  because 
it  is  argumentative,  and  amounts  to  the  gener- 
al issue  ;  and  because  it  does  not  aver  an 
existing  good  title  in  Henry  or  his  wife,  and 
is  no  answer  to  the  averment  in  the  declaration, 
that  the  defendant's  title  is  good,  and  that  he 
is  satisfied. 

,**99*]  *To  the  second  plea,  the  plaintiff 
(protesting  that  the  defendant  and  the  heirs  of 
Wells  have  a  good  title,  and  are  well  satisfied, 
and  that  the  deed  said  to  have  been  executed 
by  the  plaintiff  to  Nelson  is  a  forgery,  and 
known  to  be  such  by  the  defendant,  and  that 
Lydia  is  a  stranger  to  it,  and  so  could  derive 
no  title  under  it)  replied  that  the  commission- 
ers had  the  deed,  said  to  have  been  executed 
by  the  plaintiff  to  Nelson,  under  consideration, 
and  decided  against  it,  and  that  an  absolute 
title  was  awarded  to  the  defendant  and  the 
heirs  of  Wells,  of  which  they  are  satisfied,  and 
this  he  is  ready  to  verify,  &c. 

Replication  to  the  3d  plea  (protesting  that 
the  defendant  by  collusion  suffers  Henry  and 
wife  to  keep  him  out  of  possession,  and  pro- 
testing, &c.),  that  the  defendant  hath  a  good 
title,  of  which  he  is  satisfied,  and  this  he  is 
ready  to  verify,  &c. 

To  the  replication  to  the  second  plea  there 
was  a  rejoinder,  that  the  defendant  does  not 
know  Nelson's  deed  to  be  a  forgery,  and  that 
he  and  the  heirs  of  Wells  are  not  well  satisfied 
with  their  title,  and  this  they  are  ready  to 
verify,  &c. 

Rejoinder  to  the  second  replication,  that  the 
defendant  hath  not  suffered  Henry  and  his 
wife  to  keep  possession  by  collusion  or  consent, 
and  that  he  is  not  well  satisfied  with  his  title, 
and  this  he  is  ready  to  verify,  &c. 

There  was  a  special  demurrer  to  the  two 
rejoinders,  because  they  traverse  matters 
alleged  in  the  replication  by  way  of  protesta- 
tion only,  and  they  neither  confess,  avoid  nor 
deny  that  part  of  the  replication  that  the  com- 
missioners had  Nelson's  deed  under  examina- 
tion, and  decided  against  it ;  because  they 
conclude  with  a  verification,  and  not  to  the 
country,  and  because  they  are  argumentative, 
want  certainty,  &c. 

Mr.  J.  W.  Fates,  in  support  of  the  demur- 
rers. The  first  plea  is  bad.  1.  Because  it 
does  not  aver  an  actually  existing  better  or 
elder  title  than  the  one  granted  by  \the  plaint- 
iff. (Dyer.  128  ;  2  Roll.  Rep.,  21  ;  1  Brownl. 
80 ;  Cro.  James,  425  :  Winch,  25  ;  Cro.  Eliz. . 
421;  Moore,  294;  1  Mod.,  101;  Vaughan, 
121,  122  ;  3  Keble,  246  ;  Hob.,  34  ;  Moore,  861 ; 
Cro.  Eliz.,  823;  4  Term,  617.)  It  merely 
states  the  deed  to  Nelson,  as  alleged  to  be  exe- 
4OO*]  cnted  *by  the  plaintiff :  2.  The  plea 
does  not  state  the  nature  and  extent  of  the 
title  of  Henry  and  his  wife,  whether  they 
claim  in  fee,  for  life,  for  years,  at  will,  or 
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otherwise.  The  defendant  merely  avers  that 
they  claim  title  generally.  As  the  extent  of 
the  title  claimed  is  not  set  forth,  the  court  will 
intend  the  least  estate.  Covenants  and  deeds- 
poll  are  to  be  construed  most  strongly  against 
the  covenantor,  and  most  beneficially  to  the 
other  party.  (1  Lev.,  102  ;  1  Siderfin,  151  ;  T. 
Raym.,464;  Sir  T.  Jones,  191;  Cro.  Eliz., 
823.)  If  it  was  an  estate  for  years,  it  must  be 
considered  as  a  mere  chattel  real,  and  could 
pass  to  the  husband  and  be  reduced  to  his 
possession,  and  so  was  barred  by  the  award  of 
the  commissioners.  3.  The  plea,  besides  be- 
ing argumentative  and  double,  offers  an  issue 
on  a  fact  not  traversable  in  its  nature,  namely, 
whether  the  defendant  was  or  was  not  satisfied 
with  the  title.  Whether  the  defendant  be 
satisfied  or  not,  must  be  a  deduction  from  the 
fact  of  title  or  no  title.  The  defendant  must 
show  good  reasons  for  not  being  satisfied  ;  and 
not  a  mere  arbitrary  declaration  of  his  dissatis- 
faction. The  reason  assigned  by  the  defendant 
is  frivolous.  It  amounts  to  this,  that  there  is 
an  adverse  claim,  which  I  neither  know  nor 
can  affirm  to  be  good,  and,  therefore,  I  am  not 
satisfied.  4.  None  of  the  pleas  answer  the 
plaintiff's  express  averment  that  the  defendant 
and  the  heirs  of  Wells  have  a  good  title.  5. 
The  third  plea,  though  it  professes  to  go  to  the 
whole  declaration,  answers  only  the  count 
which  sets  forth  the  award  of  the  commission- 
ers, and  is  wholly  silent  as  to  the  other  counts. 
The  rejoinders  are  also  bad. 

Mr.  Champlin,  contra.  We  admit  that  the 
rejoinders  are  bad.  The  only  question  is  on 
the  demurrer  to  the  plea.  The  declaration 
does  not  state  that  any  notice  of  the  award  by 
the  commissioners  was  given  to  the  defendant. 
The  defendant  was  to  be  satisfied  as  to  the 
title  ;  the  money  was  payable  on  that  condition, 
and  he  was  to  be  the  sole  judge  of  that  satis- 
faction. This  was  a  precedent  condition,  and 
the  question  is,  whether  he  was  satisfied  as  to 
the  goodness  of  the  title,  not  whether,  in  judg- 
ment of  law,  there  was  a  good  title.  Again, 
though  the  declaration  *avers  that  the  [*4O1 
defendant  was  satisfied,  it  does  not  state  that 
he  was  so  three  months  afterwards.  There 
could  be  no  violation  of  the  contract  until  the 
three  months  had  elapsed.  Three  things  were 
essential  for  the  plaintiff  to  aver  in  his  decla- 
ration. 1.  A  good  and  sufficient  title.  2.  That 
the  defendant  was  satisfied  with  it.  3.  That, 
three  months  had  elapsed. 

The  general  averment  in  the  plea  as  to  the 
outstanding  title  is  sufficient.  In  Hodgnon  v. 
The  East  India  Company  (8  Term,  278)  it  was 
decided  that  the  party  might  state  generally 
another  title,  without  setting  forth  the  particu- 
lars of  such  title. 

Mr.  Tates,  in  reply.  The  defendant  in  his 
plea  does  not  stafe  a  better  title  outstanding. 
No  notice  of  the  award  was  necessary.  No 
notice  is  required,  unless  the  fact  is  exclusively 
within  the  knowledge/of  the  plaintiff.  Here 
the  fact  was  equally  within  the  knowledge  of 
both  parties,  and  the  defendant  was  bound  to 
know  it  at  his  peril.  (Cro.  Jac.,  390  ;  1  Roll. 
Rep.,  814;  Cro.  Car.,  390:  1  Keble,  681; 
Jones,  56 ;  5  Comyn's  Dig.,  366,  C.,  70.)  He 
was  a  party  to  the  award,  and  was  before  the 
commissioners.  There  is  a  substantial  aver- 
ment of  notice.  After  a  plea  in  bar,  the  de- 
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fendant  cannot  avail  himself  of  this  objection. 
The  plaintiff  has  averred  that  the  award  was 
made  more  than  three  months  before  the  suit 
was  brought.  Again,  the  time  of  the  title's 
proving  good  must  have  relation  back  to  the 
date  of  the  plaintiff's  deed,  on  the  19th  of 
August,  1795,  for  the  decision  of  the  commis- 
sioners is  on  that  deed. 

KENT,  Ch.  J.  The  questions  in  this  case 
principally  respect  the  validity  of  the  pleas. 
The  declaration  is  correct,  and  states  all  that 
was  requisite,  in  the  first  instance,  to  show  a 
good  and  undisputed  title  conveyed  to  the  de- 
fendant, and  that  he  was  bound  to  pay  the 
money.  He  was  to  pay  three  months  after 
being  well  satisfied,  &c.,  and  the  award  of  the 
Onondaga  commissioners  ought  to  have  satis- 
fied him,  until  some  lawful  title  appeared  to 
controvert  the  one  held  under  that  decision. 
As  that  award  was  a  public  act,  of  which  the 
defendant  must  be  presumed  to  be  connusant 
equally  with  the  plaintiff,  he  was  bound  to 
take  notice  of  it  at  his  peril,  and  without  fur- 
[*4O2  ther  information  *from  the  plaintiff. 
(Cro.  Jac.,  432.)  It  was  then  incumbent  upon 
him,  in  order  to  avoid  the  obligation  to  pay,  to 
state  in  his  plea  a  lawful  claim  or  title  to  the 
land  prior  to,  and  better  than  the  one  conveyed 
to  him  by  the  plaintiff.  Though  the  title  de- 
rived from  the  plaintiff  was  to  prove  good  and 
sufficient  in  law  against  all  other  claims,  yet 
the  covenant  must  be  construed  to  mean  law- 
ful claims,  in  like  manner  as  a  covenant  against 
the  acts  of  all  persons  whomsoever,  is  under- 
stood to  mean  the  acts  of  persons  having  law- 
ful title,  and  not  to  extend  to  the  acts  of  wrong- 
doers. So  a  general  warranty  is  restrained  to 
lawful  interruption.  (2  Saund.,  178,  and  note 
8  ;  3  Term,  584,  587,  Qreenby,  &c.,  v.  Wilcocks, 
ante,  4.)  The  law  will  never  presume  that  the 
covenant  applied  to  the  wrongful  claims  of 
others,  unless  it  be  so  expressed,  because  the 
law  gives  full  protection  against  all  such 
claims.  But  the  first  plea  states  only  that 
Henry  and  his  wife  did  claim  title  to  the  lot 
under  a  deed  purporting  to  have  been  executed 
by  the  plaintiff  to  one  Nelson.  It  was  not 
necessary  for  the  defendant  to  have  set  forth 
the  particulars  of  that  title,  for  he  was  a 
stranger  to  it ;  but  he  ought,  at  least,  to  have 
alleged  that  the  claim  of  Henry  and  his  wife 
was  a  lawful  claim,  and  lawfully  derived  under 
the  deed  to  Nelson,  and  that  the  title  existed 
before  or  at  the  time  of  the  deed  to  himself. 
This  appears  from  the  course  of  the  authori- 
ties and  precedents  to  bean  indispensable  aver- 
ment. (Wotten  v.  Hele,  2  Saund.,  177,  and 
note  10,  at  p.  181  a  ;  Foster  v.  Pierson,  4  Term, 
617  ;  Hodgson  v.  East  India  Co.,  8  Term,  278.) 
Without  such  an  averment,  the  court  cannot 
take  notice  of  the  claim,  for  it  may  be  one 
altogether  frivolous  and  without  color,  and 
not  maintained  with  sincerity.  Nor  will  it  do 
for  the  defendant  to  say  he  was  not  satisfied 
with  his  title,  without  showing  some  lawful 
incumbrance  or  claim  existing  against  it.  A 
simple  allegation  of  dissatisfaction,  without 
some  good  reason  assigned  for  it,  might  be  a 
mere  pretext,  and  cannot  be  regarded.  If  the 
defendant  were  left  at  liberty  to  judge  for 
himself  when  he  was  satisfied,  it  would  totally 
4O3*]  destroy  *the  obligation,  and  the  agree- 
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ment  would  be  absolutely  void.  But  here  was 
a  real  obligation  contracted,  and  the  true  and 
sound  principle  is  laid  down  in  Pothier  (Traite 
des  Obligations,  No.  48),  that  if  A  promise  to 
give  something  to  B  in  case  he  should  judge  it 
reasonable,  it  is  not  left  to  A's  choice  to  give 
it  or  not,  since  he  is  obliged  to  do  so,  in  case  it 
be  reasonable.  The  law  in  this  case  will  de- 
termine for  the  defendant  when  he  ought  to  be 
satisfied  ;  and  until  he  shows  some  lawful  claim 
or  title  to  countervail  that  which  he  derived 
from  the  plaintiff,  and  which  has  been  con- 
firmed by  the  award  of  the  commissioners,  the 
intendment  of  law  is  that  his  title  is  complete, 
and  he  is,  consequently,  bound  to  pay.  The 
first  plea  of  the  defendant  is,  therefore*  bad. 

The  only  circumstance  that  may  be  thought 
materially  to  distinguish  the  second  and  third 
pleas  from  the  first,  is  the  allegation  that  Hen- 
ry and  his  wife,  by  virtue  of  their  claim  under 
Nelson's  deed,  keep  the  defendant  and  the 
heirs  of  Wells  out  of  possession.  But  here  is 
the  same  want  of  an  averment  of  the  lawful- 
ness of  the  claim  of  Henry  and  his  wife,  and 
for  aught  that  appears  in  the  pleas,  they  may 
be  mere  wrong-doers  in  withholding  the  pos- 
session. The  title  of  the  defendant,  as  derived 
from  the  plaintiff,  is  to  be  deemed  a  lawful 
and  valid  title,  for  it  has  received  the  sanction 
of  the  commissioners,  and  the  claim  of  Henry 
and  his  wife  must  be  deemed  frivolous  and 
illegal,  for  it  has  never  received  any  judicial 
support,  and  is  not  even  alleged  to  be  legal. 
Without,  therefore,  examining  the  merit  of  the 
subsequent  pleadings,  I  am  of  opinion  that  the 
first  fault  is  in  the  bar,  that  the  three  pleas  are 
equally  bad,  and  that  the  plaintiff  is  entitled 
to  judgment. 

SPENCER,  J.,  and  VAN  NESS,  J.,  concurred. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  for  tlie  plaintiff. 

Cited  in— 47  N.  Y.,  479 ;  76  N.  Y.,  119 ;  81  N.  Y..  5  5 
37  N.  J.  L.,  310. 


*M.  HALLENBECK  ET  AL.,  [*4O4 

v. 
DEWITT. 

Deed — Grantor  Illiterate — Not  Read. 

Proof  that  the  grantor  of  a  deed  was  very  ignor- 
ant  and  illiterate,  and  could  not  read  writing,  and 
that  the  deed  was  not  read  to  him,  is  not  sufficient 
to  avoid  the  deed,  unless  he  requested  it  to  be  read 
to  him. 

THIS  was  an  action  of  covenant.  The 
declaration  was  on  a  covenant  by  the  de- 
fendant, as  lessee,  on  a  lease  made  between 
him  and  one  Jacob  Hallenbeck,  now  deceased, 
who  had,  before  his  death,  conveyed  the  re- 
version of  the  demised  premises  to  the  wife  of 
Hallenbeck,  one  of  the  plaintiffs.  The  de- 
fendant pleaded  the  general  issue,  and  gave 


NOTE.—  Deed  —  Illiterate,  grantor— Failure  to  re- 
quest reading— Fraud. 

"It  may  be  necessary,  in  order  to  make  a  valid 
deed,  if  the  party  to  its  execution  is  unable  to  read 
it  and  requires  this  to  be  done,  to  read  it  to  him  as 
it  is  written.  But  if  the  party  can  read,  it  is  not 
open  to  him  after  executing  it,  to  insist  that  the 
terms  are  different  from  what  he  supposed  them  to 
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notice  that  he  should  prove  that  he  had  paid 
the  rent  to  Jacob  Haljenbeck  in  his  lifetime, 
and  since  his  death  to  his  executors,  before  any 
notice  of  the  conveyance  to  Mrs.  Hallenbeck, 
one  of  the  plaintiffs. 

On  the  14th  of  June,  1802  Jacob  Hallenbeck 
executed  a  deed  of  the  rent  and  reversion  of 
the  demised  premises  in  fee  of  Mary,  wife  of 
M.  Hallenbeck,  the  plaintiff.  The  deed  was 
witnessed  by  two  witnesses,  and  acknowledged 
and  proved  before  a  master  in  chancery.  Jacob 
Hallenbeck  died  in  September,  1802,  leaving  a 
widow  and  a  posthumous  child. 

The  defendant  offered  evidence  to  show, 
that  the  deed  to  Marv,  the  wife  of  M.  Hallen- 
beck, was  obtained  by  fraud  and  imposition. 
He  produced  several  witnesses,  who  testified 
that  Jacob  Hallenbeck  was  a  very  ignorant 
and  illiterate  man,  and  could  not  read  writing, 
though  he  could  write  his  own  name,  and  was 
hardly  capable  of  transacting  his  own  busi- 
ness. The  subscribing  witnesses  to  the  deed 
both  testified  that  they  saw  the  grantor  execute 
it,  but  that  it  was  not  read  to  him.  The  cause 
was  tried  at  the  Greene  Circuit  before  Mr.  Jus- 
tice Thompson.  The  jury  found  a  verdict  for  the 
defendant,  contrary  to  the  charge  of  the  judge. 

'A  motion  was  made  for  a  new  trial,  and  ar- 
gued at  the  last  term  by  Messrs.  Kirttand  and 
Van  Vechten  for  the  plaintiff,  and  Mr.  Frazer 
for  the  defendant. 

SPENCER,  «/".,  delivered  the  opinion  of  the 
court : 

The  defendant  obtained  a  verdict  in  this 
4O5*]  case  against  the  *charge  of  the  judge 
who  presided  at  the  trial,  and  it  is  now  a  ques- 
tion whether  that  verdict  is  supported  by  the 
evidence. 

The  defendant  relies  on  two  considerations 
to  retain  the  verdict :  1.  That  Jacob  N.  Hal- 
lenbeck (under  whose  deed  the  rent  and  rever- 
sion of  the  lands  leased  to  the  defendant,  are 
claimed  as  having  passed  to  the  plaintiff 's  wife) 
was  illiterate,  and  the  deed  was  not  read  to 
him  before  execution.  .2.  That  there  was  fraud 
in  obtaining  it.  There  is  no  proof  that  the 
deed  was  read,  and  it  is  certain  that  the  grantor 
was  a  very  illiterate  man  ;  but  the  circumstance 
that  the  deed  was  not  read  is  of  no  weight, 
unless  it  also  appear  to  have  been  required, 
and  of  this  there  is  no  evidence ;  on  the  con- 
trary, there  can  be  no  doubt  but  that  the 
grantor  was  fully  apprised  of  the  nature  and 
contents  of  the  deed.  I  see  no  evidence  in  the 
case  authorizing  any  belief  that  there  was 
fraud  in  obtaining  the  deed;  and,  consequently, 
the  verdict  is  against  both  the  evidence  and 
law  of  the  case.  I  put  out  of  view  the  sub- 
sequent marriage  of  the  grantor  and  birth  of 
a  child  ;  in  the  case  of  a  revocable  instrument, 
these  might  be  and  are  weighty  circumstances 
to  infer  an  alteration  of  intention.  We  are  of 
opinion  that  there  must  be  a  new  trial  on  pay- 
ment of  costs. 

New  trial  granted. 

Cited  in-12  Johns.,  478. 


HASKINS,  qui  tarn,  &c.,  t>.  NEWCOMB. 

1.  Tavern  Act— Action  Qui  Tarn — Dixcontinu- 
ante.  2.  Action  Against  Former  Plaintiff— 
"Act  to  Redrew  Disorders,"  etc. — Compound- 
ing Popular  Action. 

N.  brought  an  action  qui  tarn  against  H.  to  re- 
cover the  penalties  u  nder  the  Tavern  Act,  and  before 
plea  pleaded,  the  plaintiff  agreed  with  tin- (IrfVinI- 
ant  to  discontinue  the  suit,  and  a  rule  was  entered 
for  that  purpose,  and  the  defendant  paid  five  dol- 
lars for  costs.  H.  afterwards  brought  an  action 
mil  tarn  against  N..  on  the  "  Act  to  redress  disorders 
by  common  informers."  &c.,  for  compromising 
and  compounding  a  popular  action,  and  it  was  held 
that  the  discontinuing  of  a  popular  action  is  no  of- 
fense within  the  act.  That  compounding  a  popu- 
lar action,  means  a  composition  for  the  offense, 
and  the  discontinuance  and  payment  of  costs,  is 
neither  a  composition  nor  receiving  money  under 
the  color  of  the  offense. 

Citation— 4  Bl.  Com..  136. 

THIS  was  an  action  of  debt,  for  the  penalty 
of  $100,  under  the  Act  to  redress  disorders 
by  common  informers.  The  declaration  stated 
that  the  defendant,  on  the  llth  October,  1804, 
at  Troy,  commenced  an  action  popular,  or 
suit,  in  the  Court  of  Common  Pleas,  for  the 
County  of  *Rensselaer.  against  the  [*4OO 
plaintiff,  to  recover  the  penalties  imposed 
upon  those  who  sell  by  retail  spirituous  liq- 
uors, contrary  to  the  act,  &c.  That  the  Act  of 
the  6th  February,  1788  (Laws  of  N.  Y.,  Vol., 
I.,  p.  106),  to  redress  disorders  by  common  in- 
formers, declares  that  "no  informer  or  plaint- 
iffs in  any  popular  action  shall  compound  or 
agree  with  any  person  who  shall  offend,  or  be 
surmised  to  have  offended  against  any  penal 
statute,  for  such  offense  committed,  or  pre- 
tended to  be  committed,  but  after  answer 
made  in  court  to  the  suit,  and  by  the  order  or 
consent  of  the  court,"  and  that  "if  any  per- 
son shall  offend,  in  making  of  composition, 
&c.,  contrary  to  this  statute,  or  should,  by 
color  or  pretense  of  process,  make  any  com- 
position, or  take  any  money,  reward,  or 
promise  of  reward,  for  himself  or  to  the  use 
of  any  other,  without  the  order  or  consent  of 
some  court  of  record,  that  then  he  shall,  for 
every  such  offense,  forfeit  and  lose  $100,  the 
one  half  to  the  people,  and  the  other  to  the 
party  aggrieved  thereby."  The  plaintiff 
averred  that  the  defendant  afterwards,  on  the 
22d  day  of  May,  1805,  at  Trov,  &c.,  without 
the  order  or  consent  of  the  said  Court  of  Com- 
mon Pleas,  the  aforesaid  popular  action,  com- 
menced as  aforesaid,  by  the  defendant,  against 
the  plaintiff,  in  consideration  of  $5,  paid  by  the 
defendant  in  that  action,  to  and  for  the  plaintiff 
in  that  action,  did  compromise,  compound  and 
discontinue,  and  thereby  forfeited  the  said  $100, 
whereby  an  action  hath  accrued,  &c. 

The  defendant  pleaded  the  general  issue  ; 
and  upon  the  trial  the  plaintiff  proved  that  a 
suit  was  commenced  by  the  defendant  in  the 
said  Court  of  Common  Pleas,  against  the 
plaintiff,  to  recover  the  penalties  created  by 
the  statute,  entitled,  "  An  Act  to  lay  a  duty 
on  strong  spirituous  liquors  ;"  and  that  while 
the  suit  was  pending,  and  before  plea  pleaded, 


be  when  he  signed  it.    Nor  could  one  who  is  unable  | 
to  read  be  admitted  to  object  that  he  was  misled  in  ' 
signing  a  deed,  unless  he  had  requested  to  hear  it 
read,  and  this  had  not  been  done,  or  a  false  reading 
had  been    made   to   him,  or   its  contents  falsely 
stated."    3  Washb.  Real  Prop.,  *576,  citing  Mauser's 
case,  2  Rep.,  3 ;  Pilot's  case,  11  Rep.,  27  b ;  Jackson 
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v.  Croy,  12  Johns.,  429 ;  Hallenbeck  v.  Dewitt,  supra,* 
Jackson  v.  Hayner,  12  Johns.,  469;  Taylor  v.  King, 
6  Munf ..  368 ;  Souverbye  v.  Arden.  1  Johns.,  Ch., 
252 ;  Withington  v.  Warren,  10  Met.,  434. 

That  fraudulent  representations  as  to  the  con- 
tents of  a  deed  to  an  illiterate  grantor  will  render 
it  void,  see  Jackson  v.  Hayner,  12  Johns.,  489. 
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the  defendant  signed  a  paper,  dated  May  21st, 
1805,  in  which  he  agreed  that  if  the  now 
plaintiff  would  pay  the  costs  accrued,  that  he 
would  not  further  prosecute  the  suit,  but  the 
same  should  be  discontinued  ;  that  on  the  22d 
of  May,  the  attorney  of  the  present  defendant 
signed  a  receipt  that  he  had  received  of  the 
4O7*]  present  *plaintiff  his  costs  in  that  suit. 
The  plaintiff  further  proved  that  the  sum  paid 
by  him,  as  a  consideration  for  discontinuing 
the  suit,  was  five  dollars,  which  was  applied 
to  the  payment  of  the  costs  ;  and  that  no  fur- 
ther proceeding  was  thereafter  had  in  the  suit. 

The  defendant,  to  show  that  the  cause  was 
regularly  discontinued,  offered  in  evidence  the 
common  rule  book  of  the  Court  of  Common 
Pleas,  by  which  it  appeared  that  on  the  22d 
day  of  May,  1805,  a  rule  was  entered  in  the 
cause,  that  the  then  plaintiff  having  settled 
with  the  then  defendant,  on  motion  of  the 
plaintiff's  attorney,  it  was  ordered  that  the 
cause  be  discontinued  without  costs.  This 
testimony  the  judge  excluded  on  the  ground 
that  the  defendant  ought  to  show  that  an  ap- 
plication had  actually  been  made  to  the  court 
for  leave  to  discontinue.  The  defendant  then 
offered  to  prove  that,  at  the  time  the  rule  was 
entered  it  was  agreed  between  the  attorneys  of 
both  parties  that  the  rule  should  be  entered  ; 
that  it  was  done  bona  fide,  and  by  the  advice 
of  the  counsel  for  both  parties,  and  that  the 
present  defendant  instructed  his  attorney  to 
make  a  regular  settlement  of  the  cause,  in  such 
way  as  to  conform  to  the  act.  This  testimony 
was  also  excluded,  and  a  verdict  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

Mr.  Foot,  for  the  plaintiff.  The  fact  charged 
in  the  plaintiff's  declaration  is  within  the  spirit 
and  intent,  if  not  within  the  words  of  the  act. 
It  is  immaterial  what  sum  was  paid,  or  in 
what  manner  it  was  applied,  if  it  was  to  the 
use  of  the  plaintiff  in  the  popular  action.  The 
plaintiff  had  no  right  to  discontinue,  without 
the  order  or  consent  of  the  court. 

Mr.  Van  Vechten,  contra.  This  is  a  penal 
action,  and  the  plaintiff  ought  to  make  out  a 
clear  case.  The  offense  charged  in  the  de- 
claration is  the  compounding  an  action,  and  is 
founded  on  the  first  clause  of  the  8th  section. 
The  other  part  of  the  section  allows  of  a  dis- 
continuance, but  subjects  the  plaintiff  to  the 
payment  of  costs,  which  is  the  only  penalty. 
The  9th  section  of  the  act,  which  declares  the 
4O8*]  *penalty  of  $100,  relates  only  to  a  com- 
position, and  has  no  reference  whatever  to  a 
discontinuance.  The  provisions  of  the  act  are 
distinct,  and  the  penalty  for  discontinuing  is 
wholly  different  from  that  for  compound- 
ing a  popular  action.  The  evidence  of  a  dis- 
continuance could  not  support  a  charge  for 
compounding  an  action. 

Mr.  Foot,  in  reply.  If  the  payment  of  costs 
were  the  only  penalty  for  a  discontinuance, 
why  were  not  plaintiffs  excepted,  as  well  as 
the  clerks  of  the  court,  from  the  penalty  in 
the  9th  section  ?  Here  was  an  agreement  or 
conposition  between  the  parties,  and  the  de- 
fendant was  to  pay  five  dollars.  The  entering 
the  discontinuance  was  a  subsequent  act,  dis- 
tinct from  the  composition  or  agreement. 

KENT,  C  h.  J.  This  suit  is  brought  by  the 
party  aggrieved,  for  an  offense  alleged  to  have 
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been  committed  against  the  Act  to  redress  dis- 
orders by  common  informers.  That  statute 
gives  a  penalty  of  $100,  to  the  party  aggrieved, 
against  the  plaintiff  in  a  popular  action,  who 
shall,  without  the  order  or  consent  of  the 
court,  compound  or  agree  with  the  offender 
for  the  offense  alleged  to  be  committed. 

The  offense,  then,  consists  in  compounding 
with  the  offender  for  the  offense  charged  ;  and 
when  the  subsequent  section  of  the  act  de- 
clares it  to  be  penal  for  the  prosecutor  to  make 
any  composition,  or  take  any  money,  reward, 
ur  promise  thereof,  for  himself  or  to  the  use  of 
any  other,  it  must  still  all  refer  to  the  compo- 
sition prohibited  by  the  statute,  and  defined  in 
the  preceding  section,  and  which  is  a  composi- 
tion for  the  offense.  The  money  or  reward 
must  be  taken  upon  color  or  pretense  of  the 
offense.  The  meaning  of  the  word  "composi- 
tion" in  the  statute  must  be  the  adjustment  of 
the  demand,  by  a  payment  of  part  in  satisfac- 
tion of  the  whole.  To  compound  a  debt  is  to 
abate  a  part,  on  receiving  the  residue.  To 
abandon  the  whole  cannot,  in  any  grammati- 
cal or  common  use  of  the  word,  be  said,  or 
considered  to  be  a  composition  with  the  debtor. 
It  is  in  this  sense  that  Mr.  Blackstone  under- 
stood the  word  (4  Bl.  Com.,  136),  when  he 
spoke  of  the  offense  of  ^compounding  [*4O9 
of  informations  upon  penal  statutes,  as  being  of 
an  equivalent  nature  with  champerty,  which  is 
a  corrupt  agreement  to  divide  the  profits  of  a 
law  suit.  1  he  voluntary  discontinuance  of  a 
popular  action  is  no  offense.  It  only  subjects 
the  party  to  the  payment  of  costs.  It  is  no 
bar  to  another  action  for  the  same  offense, 
and,  consequently,  it  has  no  reference  whatever 
to  the  offense  of  compounding  with  the  of- 
fender for  the  offense  charged.  The  proof  in 
the  present  case,  in  support  of  the  action,  was, 
that  the  defendant  discontinued  the  popular 
action,  on  payment  of  costs,  without  leave  of 
the  court,  and  the  question  is,  whether  the 
payment  of  the  costs  be  a  composition  for  the 
offense,  or  money  or  reward  under  color 
of  the  offense.  In  my  apprehension,  it  had  no 
connection  with  the  offense.  The  offense  was 
left  totally  uncompounded,  and  exposed  to  a 
fresh  prosecution.  The  present  transaction 
showed  nothing  corrupt  on  the  part  of  the 
present  defendant ;  and,  in  fact,  it  was  an  ar- 
rangement between  the  attorneys  on  each  side, 
without  any  intent  in  the  defendant  to  do  any- 
thing against  the  statute.  To  exact  the  penal- 
ty on  such  a  transaction,  would  be  highly  un- 
just and  oppressive.  Whether  the  agreement 
to  pay  the  costs  was  or  was  not  valid,  since 
the  statute  says  that  the  plaintiff  in  a  popular 
action  shall  not  discontinue  without  paying 
costs,  is  another  question,  not  arising  in  the 
present  case.  It  is  sufficient  to  say,  that  the 
agreement  to  pay  the  costs  upon  a  discontinu- 
ance, was  not  a  composition  for  the  offense, 
and  so  not  an  act  for  which  the  present  penal- 
ty can  be  demanded.  I  am,  therefore,  of 
opinion  that  a  judgment  of  nonsuit  must  be 
entered. 

SPENCER,  J.,  and  VAN  NESS,  J.,  concurred. 

THOMPSON,  J. ,  not  having  heard  the  argu- 
ment, gave  no  opinion. 
Judgment  of  nonsuit. 
Cited  in— 1  Barb.,  130. 
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41O*]     *CONKLIN  t>.  ELTING. 

2'oll- Gatherer—  Detaining  Person  Exempt  from 
Toll — Construction  of  Act. 

No  action  lice  against  a  toll-gatherer,  for  the  pen- 
alty, under  the  13th  section  of  the  "  Act  to  establish 
H  turnpike  corporation  for  improving  and  milking 
a  road  from  Salisbury,  in  the  State  of  Connecticut, 
to  the  Susquehanna  Kiver,  at  or  near  Jericho."  or 
detaining  and  exacting  toll  from  a  person  who  is 
exempted  by  the  10th  section  of  the  same  act,  from 
the  payment  of  toll.  The  section  of  the  act  creat- 
ing the  penalty,  relates  only  to  the  offense  of  un- 
reasonably hindering  or  detaining  travelers  or  pas- 
sengers who  are  obliged  to  pay  toll,  or  for  taking 
more  toll  from  them  than  is  established  by  the  act. 
It  does  not  apply  to  persons  who  have  a  right  to 
pass  toll  free. 

ON  certwrari.  The  defendant  in  error 
brought  an  action  oi  debt  against  the 
plaintiff  in  error,  in  the  court  below,  to  re- 
cover the  penalty  of  $25,  given  by  the  18th 
section  of  the  "  Act  to  establish  a  turnpike 
corporation  for  improving  and  making  a  road 
from  the  west  line  of  the  town  of  Salisbury, 
in  the  State  of  Connecticut,  to  the  Susquehan- 
na River,  at  or  near  the  town  of  Jericho." 
The  act  declares  "that  if  any  toll-gatherer 
shall  unreasonably  delay  or  hinder  any  trav- 
eler or  passenger  at  any  of  the  gates,  or  shall 
demand  or  receive  more  toll  than  is  by  the  act 
established,  he  shall,  for  every  such  offense, 
forfeit  and  pay  $25,  to  be  received  by,  and  for 
the  use  of  the  person  so  unreasonably  de- 
tained or  hindered."  (Laws  N.  Y.,  Vol.  III., 
p.  120.)  The  plaintiff  in  his  declaration  be- 
fore the  justice,  alleged  that  the  defendant,  as 
toll-gatherer  of  the  said  company,  incorporated 
by  the  said  act,  on  the  5th  of  January,  1807, 
at  the  town  of  Kingston,  did  unreasonably 
delay  and  hinder  the  plaintiff,  at  one  of  the 
toll  gates  on  the  said  road.  The  defendant 
pleaded  nil  debet.  The  defendant  in  error  was 
a  farmer,  residing  in  the  town  of  Hurley  ;  and 
his  farm  consisted  of  different  parcels  of  land, 
among  which  were  two  wood  lots,  at  a  place 
called  Beaver  Kill,  in  the  town  of  Hurley. 
He  had  been  in  the  practice  for  many  years  of 
sroing  to  his  wood  lots,  to  make  posts  and  rails 
for  the  use  of  his  farm  ;  and  a  road  had  long 
been  open  between  his  dwelling-house  and 
the  same  wood  land  ;  part  of  which  road  is  in- 
cluded in  the  turnpike.  On  the  5th  of  January, 
1797,  he  was  going  from  his  house  to  the  said 
woodland,  and  on  coming  to  the  toll  gate  on 
the  turnpike  road,  he  informed  the  plaintiff 
in  error  that  he  was  going  to  a  part  of  his 
farm,  for  the  purpose  of  procuring  posts  and 
rails,  which  was  the  common  business  of  his 
farm,  and  demanded  to  pass  through  the  gate 
free  of  toll,  pursuant  to  the  provision  in  the 
10th  section  of  the  said  Turnpike  Act,  which 
411*]  declares  *"  that  nothing  in  the  said 
act  shall  be  construed  to  entitle  the  said  cor- 
poration to  demand  toll  of  and  from  any  per- 
son going  to  or  from  his  common  business  on 
his  farm  or  saw-mill."  The  plaintiff  in  error 
refused  to  let  the  defendant  in  error  pass, 
until  he  paid  the  toll,  and  actually  detained  him 
ten  minutes,  until  the  toll  was  paid.  Judg- 
ment was  given  in  the  court  below  in  favor  of 
the  plaintiff,  for  the  amount  of  the  penalty, 
and  the  costs. 

Mr.  Sudam  and  Hawkins,  for  the  plaintiff  in 
error.  1.  The  offense  or  act  for  which  the 
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penalty  is  claimed,  in  the  plaintiff's  declaration 
before  the  justice,  is  for  hindering  and  detain- 
ing ;  but  in  the  act  of  incorporation,  the  words 
are,  "if  any  toll-gatherer  shall  unreasonably 
hinder  or  detain.'  The  plaintiff  is  bound  to 
declare  in  the  very  words  of  the  act.  A  per- 
son may  be  detained  without  being  hindered, 
and  vice  versa,  so  that  two  distinct  acts  or  of- 
fenses may  exist.  This  being  a  penal  action, 
the  court  will  adopt  a  strict  construction. 
From  the  facts  disclosed  on  the  return,  the 
defendant  in  error  was  not  entitled  to  the  ex- 
emption he  claimed.  The  words  of  the  proviso 
are  "  going  to  or  from  the  common  business 
on  his  farm."  Going  to  procure  posts  and 
rails  cannot  be  considered  as  the  ordinary  bus- 
iness of  a  farm  more  than  carrying  the  pro- 
duce of  it  to  market.  The  obvious  intention 
of  the  act  is,  that  when  a  toll  gate  is  placed  on 
the  farm  of  a  person,  so  as  to  divide  one  part 
from  another,  he  shall  be  allowed  to  pass  to 
and  fro,  on  his  farm,  without  paying  toll. 
Separate  and  distinct  parcels  of  land  are  not, 
in  this  view,  to  be  considered  as  one  farm  ;  for 
if  that  were  the  construction,  a  person  might 
have  two  pieces  of  land,  at  the  distance  of 
twenty  miles  from  each  other,  which  he  might 
call  his  farm.  2.  If  the  defendant  in  error  be 
confined  to  his  farm,  he  cannot  be  considered 
as  a  traveler  or  passenger.  A  person  going 
from  his  house  to  his  stable,  or  from  his  plow- 
land  to  his  woodland,  on  his  farm,  cannot  be 
considered  as  a  traveler  or  passenger,  within 
the  meaning  of  the  act.  3.  The  act  does  not- 
subject  the  toll-gatherer  to  any  penalty  for 
taking  toll  from  *persons  who  are  ex-  [*4 1 2 
empted.  The  penalty  created  is  for  taking 
more  toll  than  is  established  by  the  act.  To 
demand  and  receive  toll  from  a  person  ex- 
empted, is  an  infringement  of  his  right  to  a  free 
passage,  for  which  an  action  on  the  case  will 
lie,  for  the  damage,  or  to  recover  back  the 
money  exacted :  and  such  action  must  be 
brought  against  the  corporation,  not  against 
the  toll-gatherer.  Again,  as  the  toll-gatherer 
may  not  know  whether  the  person  who  de- 
mands a  free  passage  through  the  gate  be  en- 
titled to  the  exemption,  or  not,  he  must  be  jus- 
tified in  detaining  such  person,  until  he  can  be 
satisfied  as  to  the  validity  of  his  claim.  In  the 
present  case,  a  detention  of  ten  or  fifteen  min- 
utes cannot  be  considered  an  unreasonable 
delay  for  that  purpose. 

Mr.  H.  Bleecker,  contra.  The  defendant  be- 
low was  going  from  one  part  of  his  farm  to 
another  part.  There  is  no  reason  why  a  farm 
may  not  consist  of  distinct  and  separate  par- 
cels of  land.  The  procuring  of  posts  and  rails 
to  make  fences,  seems  to  be  a  part  of  the  usual 
and  ordinary  business  of  a  farm.  It  is  as 
necessary  to  secure  the  fields  from  the  intru- 
sion of  cattle,  as  to  do  any  act  of  husbandry 
whatever. 

It  is  not  easy  to  conceive  how  a  person  can 
be  delayed  without  being  hindered,  or  hin- 
dered without  being  delayed.  The  words  are 
obviously  used  in  the  same  sense.  In  another 
part  of  the  act,  a  penalty  is  given  for  defacing 
and  injuring  the  mile-stones  set  up  on  the  road. 
The  words  are  meant  as  describing  one  offense: 
it  never  could  be  the  intention  of  the  Legislat- 
ure to  create  two  offenses,  or  that  a  double 
penalty  should  be  recovered  for  the  same  act. 
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If  the  plaintiff  below  could  not  be  considered 
.•as  a  traveler,  he  was  at  least  a  passenger.  Tak- 
ing toll  from  a  person  exempted,  is  taking  toll 
not  authorized  by  the  statute,  and  for  this  act 
the  toll-gatherer  is  made  subject  to  a  penalty. 

THOMPSON,  J.,  delivered 'the  opinion  of  the 
•court : 

From  the  testimony  stated  in  the  return  to 
the  certiomri,  I  am  inclined  to  think  that  the 
4-13*]  plaintiff  below  was  a  person  *entitled 
to  pass  through  the  gate  toll  free,  but  that  his 
•case  is  not  within  the  13th  section  of  the  act, 
so  as  to  subject  the  tojl-gatherer  to  the  penalty. 
This  section  appears  to  me  to  relate  to  the  de- 
lay or  hindrance  of  persons  who  are  bound  to 
pay  toll.  They  are  denominated  travelers  or 
passengers,  and  the  penalty  is  for  unreasonably 
•delaying  them.  This  would  seem  to  imply  a 
right  to  delay  them  a  reasonable  time,  and 
until  the  toll  was  paid.  But  if  the  section  ap- 
plies to  persons  entitled  to  an  exemption  from 
toll,  any  hindrance  whatever  would  be  illegal. 
As  to  them  the  road  is  free,  and  on  the  same 
footing  with  any  common  public  highway,  and 
the  remedy  for  any  hindrance  or  interruption 
in  the  free  use  of  the  road,  must  be  the  same 
-as  if  it  had  happened  on  any  other  public  high- 
way. We  are  of  opinion,  therefore,  that  the 
plaintiff  below  has  mistaken  his  remedy,  and 
•that  the  judgment  must  be  reversed. 

Judgment  reversed. 

Distinguished  —12  Barb.,  650. 
Cited  in— 16  Johns.,  74. 


THE  POSTMASTER-GENERAL  OF  THE 
UNITED   STATES 

v. 
COCHRAN,  who  is  impleaded  with  HAWKINS. 

Declaration  on  a  Bond — Argument  of  Breaches 
— Pleading. 

When  the  plaintiff,  in  a  declaration  on  a  bond, 
conditioned  to  perform  covenants,  elects  to  assign 
the  breaches,  in  the  first  instance,  in  the  declara- 
tion, aa  he  may  do,  the  defendant  cannot  plead  a 
l>erformance  generally,  but  must  particularly  an- 
.swer  the  breaches  assigned,  and  show  when,  how, 
and  where  he  performed  his  covenants. 

Citations-SCai.,  333;  2  Saund.,  411,  n.  4. 

rp  HIS  was  an  action  of  debt  on  a  bond,  given 
-L  by  the  defendants  and  M.  Ogden,  the 
16th  November,  1797,  to  the  Postmaster- 3en- 
eral  of  the  United  States.  The  declaration 
stated  the  execution  of  the  bond,  and  set  forth 
the  condition,  "that  the  said  Matthias  Ogden 
should  well  and  truly  execute  the  office  of 
deputy-postmaster  at  Fort  Edward,  and  faith- 
fully, once  in  three  months,  and  oftener  if  re- 
quired, account  for  and  pay  all  moneys  that 
should  come  to  his  hands  for  the  postage  of 
letters  and  newspapers,  and  of  whatever  is  by 
law  chargeable  with  postage,  to  the  Postmas- 
ter-General of  the  United  States  for  the  time 
being,  deducting  only  the  allowances  made  by 
law  for  his  care  and  trouble  and  charges  in  the 
said  office."  The  plaintiff  avers  that  Joseph 
Habersham  was  then  Postmaster-General, 
414*]  *and  that  the  plaintiff  is  his  successor 
in  office,  and  that  the  suit  is  commenced  for 
the  recovery  of  a  debt  or  balance  due  to  the 
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general  postofflce ;  that  the  said  Matthias  did 
not,  on  the  first  day  of  October,  1801,  nor  at 
any  time  between  that  day  -and  the  first 
day  of  July,  1800,  nor  at  any  time 
since  hath  he  accounted  to  the  Postmas- 
ter of  the  United  States  for  all  or  any 
moneys  that  had  come  to  his  hands,  as  deputy- 
postmaster  aforesaid,  during  all  or  any  part  of 
that  time,  for  postage,  &c. ;  that  the  said  Mat- 
thias did  not,  on  the  first  day  of  July,  1803, 
nor  at  any  time  during  three  months  preced- 
ing, nor  hath  he  hitherto  accounted  to  the  Po-t- 
master-General  of  the  United  States,  for  all  or 
any  moneys  that  had  come  to  his  hands  for 
postage,  &c. ;  that  on  the  first  day  of  October, 
1803,lhere  came  to  his  hands  $27. 14  of  moneys 
for  postage,  &c.,  over  and  above  the  allow- 
ances made  him  by  law,  &c.,  and  that  the  said 
Matthias  did  not,  on  the  1st  October,  1803,  or 
at  any  time  in  three  months  next  ensuing  or 
preceding,  or  at  any  time  since,  pay  the  said 
$27.14,  or  any  part  of  it,  to  the  plaintiff,  where- 
by an  action  hath  accrued,  &c. 

Mr.  Cochran,  the  only  defendant  taken, 
pleaded  that  the  said  Matthias  Ogden  had  kept 
and  performed  all  the  covenants  on  his  part  to 
be  performed,  contained  in  the  said  condition, 
without  this,  that  the  said  Matthia-s  did  not, 
on  the  first  day  of  October,  1801,  nor  at  any 
time  between  that  day  and  the  1st  July,  1800, 
nor  hitherto  account,  &c. ;  and  without  this, 
that  the  said  Matthias  did  not,  on  the  first  day 
of  July,  1803,  nor  within  three  months  prior 
or  subsequent,  nor  since,  account,  &c. ;  and 
without  this,  that  on  the  first  day  of  October, 
1803,  there  had  come  to  his  hand  $27.14.  &c., 
after  deducting,  &c.,  and  that  he  did  not,  on 
the  first  day  of  October, '1803,  nor  within  three 
months  before  or  after,  nor  at  any  time  since, 
pay  the  same,  &c. 

To  this  plea  the  plaintiff  demurred  specially. 
1st.  Because  the  plea  traverses  matters  not 
trave~rsable,  in  the  manner,  &c.  2d.  Because 
the  plea  contains  no  matter  of  inducement 
*to  the  matters  traversed.  3.  Because  [*4 15 
the  plea  traverses  matter  not  alleged  in  the  dec- 
laration. 4.  Because  the  plea  is  general  where 
it  ought  to  be  special,  and  is  multifarious,  ar- 
gumentative, not  issuable,  nor  does  it  answer 
the  breaches  assigned.  The  defendant  joined 
in  demurrer. 

Mr.  Wettton,  in  support  of  the  demurrer,  con- 
tended that  the  plea  of  performance  generally 
was  bad,  for  the  defendant  ought  to  show  how 
he  had  performed.  That  as  the  plea  of  general 
performance  went  to  the  whole  declaration, 
there  was  no  necessity  for  traversing  the  par- 
ticular breaches  assigned.  He  cited  Bac.  Abr., 
Pleas  and  Pleadings,  I,  3;  Cro.  Eliz.,  253, 
394 ;  Cowper,  47,  575,  578. 

Messrx.  Foot  &  Skinner,  contra,  insisted  that 
the  plaintiff  ought  to  have  assigned  but  one 
breach  in  his  declaration  ;  but  that  the  defend- 
ant might  plead  performance  generally,  and 
then  traverse  the  particular  breaches.'  The 
proper  and  usual  way  of  pleading  was  for  the 
plaintiff  to  declare  for  the  penalty,  and  the  de- 
fendant to  crave  oyer  of  the  condition,  and 
plead  performance  generally,  to  which  the 
plaintiff  may  reply,  and  assign  the  breaches, 
and  the  defendant  rejoin,  traversing  ihe 
breaches.  Here  the  plaintiff  has,  in  the  first 
instance,  assigned  the  several  breaches  in  his 
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declaration.  They  cited  5  Comyn's  Dig., 
Pleader,  896 ;  1  Burrow,  816  ,  2  Term,  439 ;  8 
Caines,  162 ;  2.  Burrow,  772. 

KENT.  Ch.  J.  This  was  a  suit  on  a  bond  for 
the  performance  of  covenants,  and  the  plaint- 
iff elected  to  assign  breaches,  in  the  first  in- 
stance, in  his  declaration.  This  he  had  a  right 
to  do,  and  it  has  even  been  recommended  as 
the  preferable  mode.  He  assigned  several 
breaches,  and  this,  also,  was  lawful,  and  so  it 
was  held  by  this  court  in  the  case  of  Munro 
v.  Alaire  (2  Caines,  328).  The  plaintiff  was 
sufficiently  particular  in  the  assignment  of 
breaches.  It  is  not  presumed  to  have  been 
within  his  knowledge  or  power  to  specify 
every  particular  sum  received  by  the  defend- 
4 1  (i*  J  ant,  and  from  whom,  and  at  what  *time; 
and  if  it  could  have  been  done,  it  would  have 
led  to  great  and  unnecessary  prolixity.  If 
the  declaration  be  tested  by  the  rules  which 
have  been  applied  to  the  replication,  when 
that  contains  the  special  assignment,  it  will  be 
found  to  be  sufficiently  minute  and  particular. 
(2  Saund.,  411,  note  4,  and. the  authorities 
there  cited.)  The  question,  then,  upon  the 
record  in  this  case,  conies  to  this :  whether 
the  general  plea  of  performance  to«a  declara- 
tion containing  a  particular  assignment  of 
breaches,  be  good.  This,  I  think,  cannot  be 
maintained.  The  defendant  was  bound  to 
meet  the  allegation  of  specific  breaches,  by 
something  more  than  a  general  plea  of  per- 
formance. He  ought  to  have  shown  when, 
how,  and  where  he  performed  his  covenant  in 
those  particulars,  for  the  facts  must  lie  within 
his  knowledge.  Issue  cannot  be  taken  on  a 
general  plea  of  performance,  and  the  plaintiff, 
if  driven  to  reply,  wo'uld  have  been  obliged  to 
repeat  his  declaration.  When  a  particular 
breach  is  assigned,  the  defendant  has  an 
affirmative  offered,  upon  which  he  may  take 
issue.  The  usual  course  of  pleading  upon 
these  bonds  has  been,  for  the  plaintiff  to  de- 
clare in  debt  for  the  penalty,  the  defendant  to 
crave  oyer,  and  plead  a  general  performance, 
the  plaintiff  to  reply  and  set  forth  particular 


lily  that  they  examined  the  witness  on  oath  upon 
the  interrogatories  annexed  to  the  commission,  and 
that  t  In -\  caused  such  examination  to  be  reduced 
to  writing.  Depositions  returned  to  a  commission, 
anil  not  certified  by  the  commissioners  to  have  Ix-cn 
taken  on  oath,  and  reduced  by  them  to  writing, 
were  not  allowed  to  be  read. 
Citation-Laws  of  N.  Y.,  Vol.  I.,  351, 352. 

THIS  case  came  before  the  court  upon  a- 
writ  of  error  founded  on  a  bill  of  excep- 
tions, taken  at  the  Court  of  Common  Pleas, 
for  the  County  of  Washington.  The  suit  be- 
low was  on  a  promissory  note  given  by  Coch- 
ran  to  Bailis,  and  for  money  lent.  The  defend- 
ant pleaded  non  asxumpig},  and  the  statute  of 
limitations. 

Upon  the  trial  Bailis,  the  plaintiff  below, 
offered  in  evidence  a  commission,  with  the 
proceedings  thereon,  issued  out  of  the  said 
court,  and  duly  returned.  To  the  reading  of 
it  the  counsel  for  the  defendant  objected,  1. 
That  it  did  not  appear  that  Samuel  Wright, 
the  witness,  was  examined  by  the  commission- 
ers touching  the  interrogatories  therein.  2. 
That  it  did  not  appear  that  he  was  examined 
on  oath  by  the  commissioners.  The  commis- 
sion and  proceedings  thereon  were  accordingly 
rejected  by  the  court.  A  bill  of  exceptions 
was  tendered  to  this  opinion  and  sealed,  and 
the  jury  gave  a  verdict  for  Cochran  the 
defendant. 

Mr,  Weston  for  the  plaintiff  in  error. 

Messrs.  V.  R.  Shepherd  and  Skinner,  contra. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  statute  requires,  under  such  a  commis- 
sion, that  the  witness  be  examined  by  the 
commissioners  upon  oath,  upon  the  interroga- 
tories annexed,  and  that  the  commissioners 
cause  the  examination  to  be  reduced  into  writ- 
ing, and  to  be  signed  by  the  witness,  and  that 
the  commissioners  also  sign  the  same,  and  an- 
nex it  to  the  commission,  and  return  it,  &c. 
(Laws  of  N.  Y.,  Vol.  I,  p.  351,  352.)  In  the 
present  case  there  was  a  deposition  of  the  wit- 
ness annexed  and  returned,  which  states  that 
I.  S.  W.  (the  person  mentioned  in  the  com- 
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breaches,  and  the  defendant  to  rejoin  to  those   mission)>vbeinj  duiy  8Woni|  in  answer  to  the 
breaches,  and  take  issue  thereon.     The  plea  j  first  int'errOgatory,  say,  &c.      At  the  bottom 
of  general  performance  was  anticipated,  and    th     wilness6  has  signed ,  his  name,   and  the 
precluded,  in  the  present  case,  by  the  assign- 
ment of  breaches  in  the  declaration,  and  the 
general  course  of  pleadings  abridged,  so  that 
the  defendant  was  bound  to  meet  the  declara- 
tion as  he  would  have  been,  in  the  other  mode 
of  pleading,  to  meet  the  replication.     I  am, 
accordingly,  of  opinion  that    the  plaintiff  is 
entitled  to  judgment  on  the  demurrer. 

SPENCER,  J.,  and  VAN  NESS,  J.,  concurred. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 
Judgment  for  the  plaintiff. 

Cited  in— 5  Johns.,  173;  7  Johns.,  79;  3  Cow.,  278; 
7  Wend.,  352 ;  24  Wend.,  161 ;  6  Hill,  578 ;  5  Peters.  149. 


417*]      *BAILIS  «.  COCHRAN. 

Krami  nation  of   Witnesses  Abroad — Return  of 
Cominis&utne-r*'  Certificate. 

In  a  return  to  a  commission  issued  to  examine 
witnesses  abroad,  the  commissioners  ought  to  cer- 
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jhis 

names  of  the  three  commissioners  follow  ;  but 
they  do  not  certify  that  they  examined  the  wit- 
ness, or  that  he  *was  sworn  by  them,  or  [*4 1 & 
that  they  caused  his  examination  to  be  red*uced 
into  writing.  There  is  no  authenticity  given 
to  the  deposition,  as  being  one  duly  taken 
under  the  commission,  except  what  may  be 
inferred  from  the  signature  of  their  names  at 
the  bottom.  This  is  not  sufficient  evidence  of 
a  commission  executed  under  the  statute.  The 
manner  of  executing  the  commission  ought 
j  not  to  be  left  to  inference,  but  should  be 
plainly  and  explicitly  stated.  It  would  be  an 
inconvenient  precedent,  and  might  lead  to  a 
great  abuse,  to  establish  the  validity  of  such  a 
loose  and  informal  return.  Matters  which 
are  essential  to  the  due  execution  of  the  com- 
mission, ought  to  be  made  to  appear  under 
the  signature  of  the  commissioners.  Among 
these  essential  matters  is  the  examination  of 
the  witness  on  oath  by  the  commissioners,  and 
the  reducing  of  his  examination  to  writing  by 
them,  or  at  their  instance,  and  under  their 
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care.  We  are,  accordingly,  of  opinion  that 
the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Judgment  affirmed. 

Cited  in-4  Johns.,  131 ;  23  Wend.,  43;  41  How.  Pr., 
424. 


WHIPPLE  e.  FOOT. 

Growing  Crop — Execution — Possession. 

Wheat  or  corn  growing  is  a  chattel,  and  may  be 
taken  in  execution.  Where  a  sheriff  by  virtue  of 
an  execution,  in  the  month  of  December,  1805,  seized 
all  the  personal  property  of  the  debtor,  and  particu- 
larly mentioned  the  wheat  then  in  the  ground  oc- 
cupied by  the  debtor,  and,  in  the  month  of  August 
following,  when  the  wheat  was  ripe  for  harvest,  cut 
and  carried  it  away,  and  sold  it  at  auction ;  and 
a  subsequent  execution  was  issued  in  August 
against  the  same  debtor,  and  levied  on  the  same 
wheat  while  in  the  sheaf,  and  before  it  was  removed 
from  the  ground,  it  was  held  that  the  flrst  execu- 
tion was  not  dormant,  or  within  the  rule,  that, 
where  goods,  taken  on  execution,  are  left  in  the 
hands  of  the  debtor,  the  execution  is  fraudulent, 
and  void  against  a  subsequent  execution,  but  that 
the  sheriff  might  sell  the  wheat  on  the  flrst  execu- 
tion, having  taken  all  the  possession  of  which  the 
nature  of  the  chattel  was  susceptible. 

Citations— 1  Salk.,  388 :  1  Bos.  &  P.,  397 ;  6  East, 
604,  n.;  Rob.  on  Frauds,  126 ;  Frees.,  Ch.  286 ;  1  Vern., 
245 ;  7  Mod.,  37 ;  2  T.  R.,  596 ;  Owen,  70 ;  Vent.,  222. 

THIS  was  an  an  action  of  trover,  for  a 
quantity  of  wheat  in  the  sheaf.  The 
cause  was  tried  in  the  circuit  in  Madison 
County,  the  third  day  of  July,  1807,  before 
Mr.  Justice  Van  Ness,  when  a  verdict  was 
found  for  the  defendant,  subject  to  the  opin- 
ion of  the  court  on  a  case  containing  all  the 
evidence  produced  at  the  trial.  The  follow- 
ing are  the  material  facts. 
419*]  *On  the  16th  of  August,  1806,  &  fieri 
facias,  issued  out  of  this  court,  at  the  suit  of  B. 
Wilber  and  S.G.  Wilber.against  Reuben  Hatch, 
tested  the  llth  August,  1806,  and  returnable 
the  second  Monday  of  November  thereafter, 
directed  to  the  sheriff  of  Madison  County,  the 
plaintiff  in  this  suit,  commanding  him  to  levy 
$1,037.10,  &c.  The  sheriff,  on  the  16th 
August,  went  to  the  house  of  Hatch  for  the 
purpose  of  levying  on  all  his  property,  but  he 
did  not  go  into  the  field  where  the  wheat  was. 
On  the  18th  August,  the  sheriff  went  into  the 
field  of  wheat,  and  made  a  formal  levy,  and 
took  an  account  of  it.  He  found  William 
Hatch  in  the  field  with  a  number  of  men,  en- 
gaged in  removing  the  wheat,  and  was  in- 
formed that  they  acted  by  the  directions  of 
the  defendant,  the  sheriff  of  Chenango.  The 
defendant,  notwithstanding  the  notice  and  re- 
monstrance of  the  plaintiff,  took  the  wheat 
and  sold  it  at  auction.  It  appeared  that  a 
judgment  had  been  entered  up  on  the  9th 
December,  1805,  against  Reuben  Hatch,  at 
the  suit  of  William  Hatch,  and  that  an  execu- 
tion on  the  judgment  taken  out,  returnable  in 
February  Term,  1806,  and  delivered  the  19th 


NOTE.— Execution—  Growing  Crops— Levy  Upon. 

Compare  Hartwell  v.  Bissell,  17  Johns.,  128;  Da- 
vidson v.  Waldron,  31  111.,  120 :  Pierce  v.  Roche,  40 
111.,  292;  State  v.  Poor,  4  D.  &  B.  (N.  C.),  384,  and 
statutes  of  the  various  States. 

Where  crops  are  ripe,  they  must  be  harvested  and 
actual  possession  taken  by  the  sheriff  to  render 
levy  effectual.  Head  v.  Fairbanks,  5  Met.,  111. 
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December,  1805,  to  the  defendant,  as  sheriff 
of  Chenango  County,  which,  at  that  time, 
comprehended  what  is  now  the  County  of 
Madison.  Reuben  Hatch  had  made  a  parol 
contract  in  December,  1803,  with  one  Smith, 
to  have  the  use  of  the  land  on  which  the 
wheat  in  question  was  raised,  until  he  was 
paid  for  clearing  the  land.  The  defendant 
also  gave  in  evidence  a  bill  of  sale  of  the 
wheat,  executed  by  Reuben  Hatch,  to  persons 
of  the  name  of  Wells  &  Ten  Eyck,  dated  the 
10th  December,  1805.  In  December  the  de- 
fendant went  to  the  house  of  Reuben  Hatch, 
and  levied  on  all  his  personal  property,  at 
which  time  the  wheat  in  question,  then  in  the 
ground,  was  particularly  mentioned  ;  but 
Reuben  Hatch  made  no  mention  to  the  de- 
fendant of  the  bill  of  sale  to  Wells  &  Ten 
Eyck.  It  appeared,  also,  that  ten  acres  of  the 
wheat  levied  upon  by  the  plaintiff  were 
claimed  by  one  Pierce.  It  was  agreed,  that 
if  the  court  should  be  of  opinion  that  the 
*plaintiff  was  entitled  to  recover  for  the  [*42O 
whole  wheat,  that  then  the  verdict  should  be 
set  aside,  and  that  the  defendant  should  give  a 
cognovit  actionem  for  $500  ;  but  if  the  quantity 
claimed  by  Pierce  was  to  be  deducted,  then 
the  cognovit  should  be  for  $425  ;  but  in  case 
the  court  should  be  of  opinion  that  the  defend- 
ant had  made  out  his  defense,  then  a  judg-' 
ment  of  nonsuit  was  to  be  entered. 

[As  the  court  confined  their  opinion  to  the 
single  point,  whether  the  first  execution  and 
seizure  under  it  by  the  defendant  was  a  good 
defence,  the  evidence  as  to  the  bill  of  sale,  and 
the  arguments  of  the  counsel  as  to  its  effect 
are  omitted.] 

Mr.  Kirkland,  for  the  plaintiff.  The  execu- 
tion held  by  the  defendant  was  returnable  in 
February  Term,  1806,  and  the  wheat  in  ques- 
tion was  in  fact  taken  in  August  following.  A 
sheriff  cannot  levy  on  the  property  of  a  debtor 
after  the  execution  has  expired.  (De  Voe  v. 
Elliot,  2  Caines,  243.)  If  Reuben  Hatch  had 
any  interest  in  the  wheat,  while  it  was  grow- 
ing, it  must  be  as  the  possessor  of  the  soil. 
But  the  defendant  did  not  levy  on  it  as  a  chat- 
tel-real, but  as  personal  property.  The  sheriff 
may  enter  and  cut  corn  growing,  and  sell  it  on 
an  execution,  but  until  it  is  severed  from  the 

§  round,  it  is  not  personal  property.  (1  Salk. , 
58  ;  4  Comyn's  Dig.,  Execution,  120,  121.) 
In  August,  when  the  wheat  was  cut,  the  de- 
fendant had  no  right  to  enter  and  take  the 
wheat,  for  the  execution,  having  expired,  was 
inoperative.  Again,  the  execution  in  favor  of 
William  Hatch  must  be  considered  as  fraudu- 
lent and  void,  in  regard  to  creditors,  or  a  sub- 
sequent execution.  If  an  execution  be  suf- 
fered to  lie  dormant  in  the  hands  of  the  sher- 
iff, or  if  the  goods  be  suffered  to  remain  in  the 
hands  of  the  debtor,  it  is  fraudulent,  and  a 
second  execution  will  hold  the  goods.  (Wil- 
son, 44  ;  7  Mod.,  37,  38  ;  1  Ld.  llaym.,  251  ; 
2  Term,  596.)  Here  the  execution  remained 
dormant  for  near  six  months  in  the  hands  of 
the  defendant  ;  nothing  was  known  of  it  un- 
til the  second  execution  bad  issued. 

Mr.  Gold,  contra.  In  the  division  of  prop- 
erty, the  law  considers  growing  crops  as  per- 
sonal property.  In  the  case  of  *Cox  v.  [*4r21 
Godsafce  (6  East,  604,  note ;  but  see  Toller's 
Law  of  Executors,  2d  ed.,  203,  204,  205,  206, 
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218,  219),  it  was  decided  that  corn  growing 
passed  to  the  devisee  of  the  personal  properly, 
and  not  to  the  devisee  of(  the  land.  Things 
annexed  to  the  freehold,  and  which  may  be 
severed,  may  be  contracted  for  with  a  view  to 
their  separation,  and  when  sold  in  contempla- 
tion of  such  severance,  are  considered  as  bare 
chattels  :  And  an  agreement  for  the  purchase 
of  them  by  parol  is  valid,  and  not  within  the 
statute  of  frauds.1  (Roberts  on  Frauds.  126  ; 
1  Bos.  &  Pull.,  897;  2  Johnson,  52;  1  Ld. 
liaym.,  182;  Bull.  N.  P.,  84;  Winch.,  51  ;  but 
see  Croxbey  v.  Wadowoi-t/t,  6  East,  602.  See, 
also,  Waddingtvn  v.  Drfatow.  2  Bos.  &  Pull., 
452.)  Permitting  an  execution  to  sleep  in  the 
hands  of  a  sheriff  is  only  pritna  facie  evidence 
of  fraud,  and  may  be  rebutted  by  other  evi- 
dence. In  the  present  case,  the  nature  and 
situation  of  the  thing  sufficiently  accounts  for 
the  delay  in  the  removal  of  the  corn,  and  re- 
pels every  presumption  of  fraud.  Again,  the 
second  execution  was  not  delayed,  for  as  soon 
422*]  *as  it  appeared,  the  first  execution  be- 
came active,  and  the  corn  was  immediately 
carried  away  and  sold. 

THOMPSON,  J. ,  delivered  the  opinion  of  the 
court : 

If  the  execution,  under  which  the  defend- 
ant justifies  the  seizure  and  sale  of  the  wheat 
growing  on  the  ground,  be  deemed  sufficient, 
it  is  unnecessary  to  determine  the  effect  of  the 
bill  of  sale,  which  forms  a  distinct  branch  of 
the  defense.  The  defendant,  soon  after  re- 
ceiving the  execution,  and  between  the  teste 
and  return  of  it,  went  to  the  house  of  Hatch, 
the  debtor,  and  levied  on  his  personal  prop- 
erty, and  particularly  mentioned  the  wheat  in 
the  ground.  This  was  in  December.  In  the 
ensuing  August,  when  the  wheat  was  ripe  for 
harvest,  the  defendant,  by  virtue  of  the  execu- 
tion, and  with  all  due  diligence,  caused  the 
wheat  to  be  cut,  carried  away  and  sold. 
The  fee  of  the  land  on  which  the  wheat  was 
sowed,  belonged  to  one  Smith  ;  and  Hatch 
had  the  use  of  it  so  long  only  as  would  be  suf- 
ficient to  pay  him  for  clearing.  Under  these 

1.— In  the  course  of  the  argument,  the  case  of 
Newcomb,  Agan  &  Randall  v.  Ramer,  decided  in 
February  Term  last,  was  mentioned.  That  cause 
came  before  this  court  on  a  writ  of  error  from  the 
Kensselaer  Common  Pleas.  The  facts  were  shortly 
these.  Randall  raised  a  crop  of  corn  on  hind  be- 
longing to  Agan.  While  it  was  growing,  he  sold  it 
l>y  a  parol  agreement  to  Ramer,  the  defendant  in 
error;  but  the  plaintiffs  in  error  cut  the  corn  when 
it  was  ripe,  and  carried  it  away,  against  the  express 
directions  of  the  defendant  in  error,  who  brought 
an  action  of  trespass  de  honte  asportatvs,  &c.,  in  the 
court  below,  and  recovered. 

Afr.  Ross  for  the  plaintiffs  in  error. 

Mr.  Foot,  contra. 

Per  Curiam.  The  tenancy  in  common  between 
th«  plaintiff  and  one  of  the  defendants  below  was 
severed.  That  objection  therefore  fails.  The  crop 
might  be  sold  by  parol.  Though  Agan,  one  of  the 
defendants  below,  was  the  owner  and  possessor  of 
the  land,  yet  the  plaintiff  was,  in  judgment  of  law, 
the  possessor  of  the  crop  :  and  this  was  an  action  of 
trespass  de  bonin  aspnrtatis,  &c.,  and  not  wmre  clau- 
Miim  fregit.  The  reservation  of  forty  bushels  of 
corn  by  Agan,  by  way  of  rent,  did  not  make  him  a 
tenant  in  common  in  the  crop,  as  the  rent  might  be 
paid  in  other  corn,  and  it  was  a  matter  resting  in 
contract  merely.  The  omission  in  the  declaration 
to  state  the  value  of  the  chattel,  is  matter  of  form, 
«nd  cured  by  the  pleading  in  chief.  We  are  of  opin- 
ion, therefore,  that  the  judgment  below  must  be 
affirmed. 

Judgment  affirmed. 
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circumstances,  I  see  no  valid  objections  against 
considering  this  property  as  held  by  this  exe- 
cution. The  wheat  growing  on  the  ground 
was  a  chattel,  and  as  such  subject  to  be  taken 
in  execution.  (ISalk.,  368;  1  Bos.  &  Pull., 
897  ;  6  East.  604,  note;  Kob.  on  Frauds,  126.) 
The  defendant,  when  he  levied,  took  all  the 
possession  which  the  subject  matter  would  per- 
mit, and  it  was  sold  as  soon  as  it  was  fit  to  be 
reaped.  This,  therefore,  could  not  be  con- 
sidered as  a  dormant  execution,  and  coming 
within  the  operation  of  the  rule,  that  if  a 
creditor  seize  the  goods  of  his  debtor  on  exe- 
cution, and  suffers  them  to  remain  in  his  hands, 
the  execution  is  deemed  to  be  fraudulent,  and 
void  against  a  subsequent  execution.  (Prec. 
in  Cha.,  286;  1  Vernon,  245  ;  7  Mod.,  37;  2 
Term,  596.)  The  reason  of  this  rule  is  stated 
to  be,  that  in  such  case  there  is  no  change  of 
possession,  and  so  no  alteration  of  the  prop- 
erty. But  in  the  case  before  us,  the  sheriff 
took  all  the  possession  of  which  the  chattel 
was  susceptible.  The  nature  of  the  property 
accounts  for  the  delay,  and  destroys  the  pre- 
sumption of  fraud  that  might  otherwise  exist. 
The  sheriff  *might,  perhaps,  have  [*423 
sold  the  wheat  while  growing,  and  the  pur- 
chaser would  then  have  been  entitled  to  enter 
for  the  purpose  of  cutting  and  carrying  it 
away.  But  such  a  sale  would  probably  have 
been  very  unfavorable,  as  the  certainty  and 
value  of  the  crop  could  not  be  ascertained. 
(Owen,  70;  Vent,,  222.)  The  mere  delay,  in 
such  a  case,  to  sell  until  the  crop  should  be 
fit  for  harvest,  will  not,  of  itself,  amount  to  a 
fraud  in  law  ;  and  this  is  the  only  ground  on 
which  the  judgment  and  execution,  under 
which  the  defendant  justifies,  has  been  im- 
peached. The  justification  having  been  made 
out.  the  defendant  would  be  entitled  to  judg- 
ment ;  but  by  the  provision  in  the  case,  we 
can  only  direct  a  judgment  of  nonsuit  to  be 
entered. 

Judgment  of  nonsuit. 

Distinguished— 8  Johns.,  23. 

Cited  in— 9  Johns.,  112 ;  11  Johns.,  112 ;  3  Cow.,  279 ; 
5  Cow.,  392 ;  9  Cow.,  42 ;  15  Wend.,  379,  387  ;  1  Denio, 
554 ;  2  Denio,  175 ;  49  N.  Y.,  28 ;  77  N.  Y.,  161 ;  4  Hun, 
423 ;  1  Barb.,  545 ;  46  Barb.,  286 ;  32  How.  Pr.,  407 ;  13 
Abb.  Pr.,  118 ;  46  Ind.,  497. 


EDECK  t>.  RANUER. 

Promiawry  NoU — Stamp  Act — Evidence. 

A  note  not  stamped  according  to  the  directions  of 
the  Act  of  Congress,  passed  the  6th  day  of  Julv, 
1797,  cannot  be  read  in  evidence  in  an  action  brought 
since  the  repeal  of  ttiat  act,  unless  the  holder  has 
complied  with  the  provisions  of  the  repealing  Act 
of  the  6th  April,  1802,  by  paying  the  duty  of  $10. 

Citations— Act  of  July  6, 1797 ;  Act  of  April  6, 1802. 

THIS  was  an  action  of  axsump*it  on  a  pro- 
missory note,  dated  the  10th  day  of  Feb- 
ruary, 1802,  for  forty  four  dollars,  payable  on 
the  first  day  of  June  then  next. 

On  the  trial  of  the  cause,  the  note  produced 
and  proved  to  the  jury  was  for  the  same  sum 
and  date  as  mentioned  in  the  declaration,  but 
was  stamped  with  a  stamp  of  four  cents.  The 
counsel  for  the  defendant  objected  to  the  read- 
ing of  the  note  in  evidence,  because  the  act  of 
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Congress  required  notes  of  that  description  to 
be  written  upon  paper,  stamped  with  a  stamp 
of  ten  cents.  A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
thereupon,  as  to  the  admissibility  of  the  note 
produced  in  evidence. 

The  question  was  submitted  to  the  court 
without  argument. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

By  the  Act  of  Congress  of  the  6th  July, 
1797,  all  notes  above  $20,  and  not  exceeding 
$100,  were  charged  with  a  duty  of  ten  cents, 
424*]  unless  payable  within  sixty  days,  *and 
if  written  on  paper  unstamped,  or  stamped  for 
a  lower  duty  than  ought  to  be  paid,  then  such 
note  could  not  be  given  in  evidence,  until  the 
sum  of  $10  was  paid  for  the  use  of  the  United 
States,  to  the  supervisor  of  the  revenue,  who 
was  required  to  -stamp  thereon  the  proper 
stamp.  By  the  Act  of  Congress  of  the  6th 
April,  1802,  the  Act  of  the  6th  July,  1797,  and 
any  other  relating  to  stamped  papers,  &c. ,  was 
repealed  after  the  30th  of  June  then  next,  with 
a  proviso,  that  for  the  recovery  and  distribu- 
tion of  fines,  &c. ,  which  shall  have  been  in- 
curred before  and  on  said  day,  the  acts  there- 
in repealed  should  remain  in  force,  with  a 
further  proviso  to  another  section  of  the  last 
act,  that  notes,  &c.,  which  have  been  charged 
with  a  duty,  and  which,  prior  to  the  said  30th 
June,  have  been  written  &c.,  on  paper  not 
stamped,  &c.,  may  be  presented  to  the  collec- 
tor of  the  customs  within  the  State,  who  shall, 
on  payment  of  the  duty  and  $10,  indorse  his 
receipt  for  the  same,  and  then  it  shall  be  as 
valid,  &c.,  as  if  marked  and  stamped  as  by 
law  required.  The  court  are  of  opinion,  that 
unless  the  directions  of  the  last  statute  have 
been  complied  with,  the  note  cannot  be  given 
in  evidence. 

New  trial  granted. 
Cited  in-101  Mass.,  250. 


COLDEN  9.  THURBUR. 

Highway — Laying  out — Irregularity  in  Acts  of 
Commissioners — Use  by  Public — Action  of 
Trespass  by  Owner. 

The  minutes  of  a  road  laid  out  in  1784  had  been 
entered  in  the  records  of  the  town  in  1790,  but  not 
signed  by  the  commissioners,  and  the  commission- 
ers of  highways,  in  1805,  ascertained  the  same  road, 
and  caused  a  certificate  thereof,  with  the  descrip- 
tion, to  be  duly  entered  of  record,  and  the  road, 
after  1784,  had  been  used  as  a  public  road  for  twelve 
years.  In  in  action  of  trespass,  quare  clausum  freyit, 
by  the  owner  of  the  land  taken  for  the  road,  against 
a  person  for  entering:  and  passing-  over  the  same,  it 
was  held  that  the  use  of  the  road  as  a  public  high- 
way for  twelve  years,  was  a  prim  a  facie  evidence  of 
its  being  laid  out  by  proper  authority :  and  that, 
though  the  entry  of  the  road,  as  laid  out  in  1784,  did 
not  conform  in  all  respects  with  the  requisites  of 
the  statute,  yet  the  act  of  the  commissioners,  in 
1805,  pursuant  to  the  statute  in  1801.  duly  constitut- 
ed the  road  a  public  highway,  and  that  the  defend- 
ant was  justified  in  passing  over  it. 

THIS  was  an  action  of  trespass,  quare  clau- 
sum  fregil.     The  cause  was  tried  at  the 
Rensselaer  Circuit,  in  May,  1807,  before  Mr. 
Justice  Spencer. 

425*J       *The  declaration   contained   three 
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counts  for  three  distinct  trespasses  on  the  same 
day,  in  Pittstown.  The  defendant  pleaded 
the  general  issue,  and  gave  notice,  &c.,  that 
the  locus  in  quo  was  a  public  highway,  &c. 

The  breaking  down  the  fence,  and  passing 
over  the  close  of  the  plaintiff  was  proved  ;  and 
it  appeared  that  the  place  where  the  defend- 
ant passed  through  had  been  used  for  a  public 
highway  for    twelve  years.     The  defendant 
produced  the  town   clerk,  and   the  book  of 
records  of  the  town  kept  by  him.     The  book 
was  objected  to  as  evidence,  but  the  objection 
was  overruled.     An  entry  was  then  read  from 
the  book,  from  which  it  appeared  that  a  road 
had  been  laid  out  (including  the  locus  in  quo) 
in  April  or  May,  1784.     The  minute  of  the  en- 
try contained  a  description  of  the  road,  and 
stated  that  it  was  laid  out  by  the  commission- 
ers of  highways,  but  no  certificate  signed  by 
them  was  entered.     The   records    also    con- 
tained another  entry,  describing  the  same  road 
as  laid  out  by  the  commissioners  of  highways 
I  in  1784,  and  a  certificate  of  the  commissioners 
subjoined,   dated   the  9th    May,    1805,   that, 
agreeably  to  the  first  section  of  the  act,  they 
I  had  ascertained  it  to  be  a  public  road,  and 
!  they  described  it  as  the  road  heretofore  laid 
j  out  where  it  is  now  traveled.     A  verdict  was 
i  taken  for  the  plaintiff,  subject  to  the  opinion 
j  of  the  court  on  a  case  containing  the  above 
I  facts. 

Two  questions  were  raised  for  the  considera- 
tion of  the  court. 

1.  Whether  the  evidence  produced  by  the 
defendant  made  out  a  justification.  2.  Whether 
the  minutes  read  from  the  town  book  were 
competent  evidence. 

Mr.  Van  Vechten,  for  the  plaintiff.  By  the 
"iAct  to  regulate  highways,"  passed  the  8th 
April,  1801  (Laws  of"  N.  Y.,  Vol.  I.,  p.  588), 
there  are  two  modes  by  which  public  roads 
are  established  :  the  first  is  where  they  are 
laid  out  by  the  commissioners,  according  to 
the  directions  of  the  act ;  the  second  is  where 
they  have  been,  used  as  public  highways  for 
twenty  years  preceding  the  21st  March,  1797. 
In  relation  to  the  first  mode,  the  directions  of 
the  act  must  be  strictly  followed.  The  commis- 
sioners are  to  cause  the  *highways  [*42G 
laid  out  to  be  entered  of  record.  The  minute 
of  the  road,  as  laid  out  in  1784,  read  from  the 
town  book,  was  in  fact  entered  in  1790,  and 
has  none  of  the  requisites  of  a  record.  It  does 
not  appear  to  be  an  official  act.  There  is  no 
certificate  signed  by  the  commissioners.  It  is 
a  mere  entry  of  a  description  of  a  road,  and 
unless  certified  and  signed  by  the  commission- 
ers, cannot  be  considered  as  their  act.  The 
entry  made  in  1790  does  not  appear  to  have 
been  made  by  any  authority  ;  it  states  merely 
that  the  road*  was  laid  out  by  the  commission- 
ers in  1784.  There  was  then  no  legal  high- 
way, unless  established  by  a  use  for  twenty 
years  prior  to  March,  1797,  but  there  is  no 
evidence  of  its  being  used  for  a  highway  long- 
er than  twelve  years.  The  commissioners, 
in  1805,  merely  ascertain  the  road  as  laid  out 
in  1784.  They  are  not  authorized  to  lay  out 
a  new  road,  but  merely  to  ascertain  the  old 
one.  It  must  appear,  then,  that  there  was  a 
former  legal  and  existing  road,  either  duly 
laid  out,  or  used  for  twenty  years,  which  was 
'••  to  be  ascertained. 
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Mr.  R>t**rll,  contra.  The  Act  of  1784  (Green- 
leaf  'H  ed.  Laws  of  N.  Y.,  Vol.  I.,  p.  105) 
prescribes  no  particular  form  of  a  record  to  be 
made  by  the  commissioners.  It  directs  merely 
that  they  are  to  cause  the  road  to  be  entered  on 
record.  No  certificate  or  writing,  signed  by 
the  commissioners,  is  required.  The  entry 
may  be  made  by  the  town  clerk,  under  their 
direction.  When  found  on  the  book  of  records 
it  is  to  be  intended  as  legally  entered,  from 
documents  furnished  by  the  commissioners. 
No  time  is  limited  for  making  the  entry.  But 
if  there  were  not  sufficient  evidence  of  a  high- 
way regularly  laid  out  in  1784,  yet  the  act  of 
the  commissioners  in  1805  is  conclusive,  until 
reversed  on  an  appeal,  or  by  this  court,  on 
certiorari.  Can  a  stranger,  traveling  on  a 
public  road,  be  liable  to  an  action  of  trespass, 
if  such  road  has  not  been  regularly  laid  out 
according  to  the  directions  of  the  act  ?  If  the 
commissioners  acted  illegally,  the  party  in- 
jured should  have  appealed. 

Mr.  Van  VecJiten,  in  reply.  The  defendant 
has  justified,  and  to  support  his  justification, 
427*]  -he  must  show  the  locus  *in  quo  to  be 
a  highway  legally  established.  In  the  present 
case  the  defendant  cannot  complain  of  any 
hardship,  for  he  removed  the  fence  which  the 
plaintiff  had  placed  to  prevent  the  passing  of 
travelers.  The  act  of  the  commissioners,  in 
1805,  cannot  be  conclusive  as  to  the  original 
road,  but  that  ought  to  appear  to  have  been  a 
legal  road  ;  otherwise,  the  party  whose  land 
has  been  taken,  might  be  deprived  of  it,  with- 
out any  compensation. 

TOMPKINS,  «/.,  delivered  the  opinion  of  the 
court : 

The  question  is,  whether  the  locus  in  quo 
was  a  public  highway  at  the  time  of  the  alleg- 
ed trespass.  The  proceedings  of  the  commis- 
sioners of  highways,  in  the  year  1784,  in  re- 
lation to  this  road,  were  not  entered  on  the 
town  record  until  the  year  1790,  nor  does  it 
appear  by  what  authority  the  record  was  then 
made.  This,  perhaps,  ought  'not  to  be  con- 
sidered a  record  of  the  road  made  conforma- 
ble to  all  the  directions  of  the  then  statute.  It 
appears,  however,  that,  in  fact,  this  road  had 
been  used  as  a  public  highway  for  about 
twelve  years,  which  is  prima  fade  evidence 
that  it  was  opened  by  authority,  and  to  be 
deemed  a  public  highway,  within  the  cases 
contemplated  in  the  first  section  of  the  Act  of 
1801  for  regulating  highways.  This  section 
authorizes  the  commissioners  in  their  respec- 
tive towns,  to  cause  such  of  the  roads  as  are 
not  already  described  and  recorded,  to  be  as- 
certained, described,  and  entered  of  record. 
This  authority  necessarily  implies,  and  pre- 
supposes an  omission  of  some  of  the  requisites 
to  the  establishment  of  a  public  highway. 
The  roads  referred  to  must  be  such  as  were  in 
use,  as  public  highways,  at  the  time  of  the 
passing  of  the  act.  And  the  one  now  in 
question  falls  within  that  description.  The 
Commissioners,  in  1805,  had,  therefore,  au- 
thority to  ascertain,  describe  and  enter  on 
record  this  road  ;  and  this  having  been  done, 
before  the  alleged  trespass,  the  locus  in  quo  was 
duly  constituted  a  public  highway,  which  af- 
ords  a  complete  justification  for  the  defendant. 

Judgment  for  the  defendant. 
488 
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•8NYDEB,   VAN  VECHTEN   AND  [«428 
BHADT,  Executors  of  BHADT, 

v. 
CROY. 

Trespiw — Pleading — (Concluding  to  tlie  Country. 

In  an  action  of  trespass,  the  defendant  pleaded  a 
former  recovery  In  the  Court  of  Common  Pleas,  for 
the  same  trespass.  The  plaintiffs  replied  that  the 
trespass  mentioned  in  the  defendant's  plea  and  the 
trespass  alleged  in  the  declaration  were  different, 
and  prayed  judgment,  &c..  without  this,  that  the 
trespass  mentioned  in  the  plea,  and  that  stated  in 
the  declaration,  were  one  and  the  same,  &e ,  and 
concluded  to  the  country.  On  a  demurrer  to  the 
replication,  it  was  held  good.  Where  the  replica- 
tion denies  the  substance  of  the  plea,  it  may  con- 
clude to  the  country.  The  court  will  not  take 
notice  of  any  informality  in  the  pleadings,  unless 
specially  pointed  out  by  the  demurrer.  Where  a 
traverse  comprises  the  whole  matter  generally,  it 
may  conclude  to  the  country. 

Citations-2T.  R.,  439;  Doug.,  94;  1  Wils.,  219;  1 
Salk.,  4  :  1  Vent.,  101;  1  Saund.,  103,  w.  a.  6 ;  1  Burr., 
317. 

THIS  is  the  same  cause  reported  ante,  p.  227. 
The  declaration  and  plea  were  the  same, 
but  under  the  leave  given  by  the  court  to  the 
plaintiffs  to  amend  their  replication,  they  re- 
plied, that  the  trespass  mentioned  in  the  de- 
fendant's plea,  and  set  forth  in  the  record 
recited  therein,  and  the  trespass  alleged  in  this 
case,  is  not  the  same  trespass,  but  another  and 
different  trespass,  and  they  conclude  by  pray- 
ing judgment,  and  whether  they  ought  to  be 
barred,  &c.,  from  having  their  said  action, 
&c.,  without  this,  that  the  said  trespass  men- 
tioned by  the  defendant  in  his  said  plea,  and 
the  trespass  charged  by  the  plaintiffs,  is  one 
and  the  same,  and  not  another  or  different, 
and  concluded  to  the  country.  To  this  repli- 
cation there  was  a  special  demurrer.  1st. 
Because  it  concludes  to  the  country,  when  it 
ought  to  have  concluded  with  a  verification. 
3d.  That  it  is  double,  in  this,  that  a  particular 
fact  has  been  selected  and  denied,  and  the 
replication  concludes  with  a  traverse  of  the 
same  fact.  That  the  replication  contains  a  new 
assignment  of  the  trespass,  and  yet  it  is  not 
alleged  when  or  where  the  trespass,  so  newly 
assigned,  was  committed. 

Mr.  Russell,  in  support  of  the  demurrer, 
cited  Strange,  871  ;  Doug.,  429  ;  2  Term,  439  ; 
SComyn's,  Pleader,  G,  22,  G,  9:  Cro.  Eli/.., 
755. 

Mr.  Foot,  contra,  cited  5  Bac.  Abr.,  Pleas 
and  Pleadings,  H  ;  Doug.,  94,  note,  and  2 
Term.  Rep.,  439. 

SPENCER,  J.  Wherever  there  is  an  affirma- 
tive held  by  one  of  the  parties,  and  the  other 
negatives  it,  there  is  substantially  an  issue 
between  them,  ready  to  be  tried.  This  is  the 
case  here.  The  defendant  says  that  the  tres- 
pass for  which  he  is  now  sued  has  heretofore 
been  prosecuted,  and  that  the  plaintiff's  testa- 
tor recovered  damages  for  it.  This  the  repli- 
cation denies,  and  tenders  *an  issue  to  f*42O 
the  country.  In  good  sense  and  sound  logic, 
there  can  be  no  necessity  for  the  defendant  to 
answer  over,  when  he  must  have  reiterated 
the  facts  set  forth  in  his  plea.  Upon  authori- 
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ty  (2  Term,  439  ;  Doug.,  94,  note),  it  is  settled 
that  where  the  replication  denies  the  substance 
of  the  plea,  it  may  conclude  to  the  country. 
In  the  present  case,  the  substance  of  the  plea 
is  denied,  for  although  the  defendant  had  set 
forth  the  record  of  the  other  suit,  that  was 
matter  of  inducement.  The  essence  of  the  plea 
is  a  former  recovery  for  the  same  trespass, 
The  replication  is  informal  in  praying  judg- 
ment, but  to  this  informality  the  special  demur- 
rer does  not  extend,  and  it  cannot  be  noticed 
unless  the  defendant  put  his  finger  on  the 
informality.  (1  Wils.  219.)1  There  is  more 
weight  in  the  objection,  that  after  the  insertion 
of  a  absque  hoc,  the  plaintiffs  should  have  con- 
cluded with  a  verification  ;  but  I  think  that 
the  distinction  taken  by  the  court  in  Hay- 
wood  v.  Dams  et  id,  (1  Salk. ,  4)  is  sound  ;  that 
where  the  absque  hoc  comprises  the  whole  mat- 
ter generally,  it  may  conclude  to  the  country, 
but  not  where  it  only  traverses  a  particular 
matter.  This  principle  is  also  recognized  in 
many  other  cases.  (1  Vent.,  101  ;  1  Saund. 
103  a,  6 ;  Clark  v.  Glass.)  I  have  already 
said  that  the  replication  put  the  substance  of 
the  plea  in  issue,  and  the  absque  hoc,  in  this 
•case,  comprises  the  whole  matteV.  The  case, 
also,  of  Robinson  v.  Haley  (1  Burr.,  317)  sup- 
ports this  opinion.  In  that  case,  the  replica- 
tion to  the  plea  to  the  13th  count  traversed 
the  license,  after  protesting  that  the  tree  was 
not  used  for  gates,  &c.,  as  was  alleged  by  the 
defendant's  plea,  and  concluded  to  the  country. 
On  a  special  demurrer  to  this  replication,  it 
was  held  to  be  good.  The  last  exception  is 
wholly  misapplied  ;  there  is  no  new  assign- 
ment of  a  trespass  in  the  replication.  It 
maintains  the  trespass  alleged  in  the  declara- 
tion. The  plaintiff  must  have  judgment. 

KENT,    Ch.  J.,  and  VAN  NESS,  J.,  were  of 

the  same  opinion. 

i 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  for  the  plaintiff. 

Cited  in— 2  Johns.,  467 ;  20  Johns. ,  167 ;  5  Wall.,  303. 


43O*]  *  JACKSON,  ex  dem.  LLOYD, 

v. 
TITUS. 

Affixing  Hand  and  Seal  to  Blank  Paper — Statute 
of  Frauds. 

Where  L.  wrote  his  name  and  affixed  his  seal  on 
the  back  of  a  lease,  and  it  was  agreed  between 
him  and  T.  that  C.  should  write  an  assignment  over 
the  signature  and  seal,  for  the  absolute  conveyance 
of  the  lease  to  T.,  and  should  keep  the  lease  a  cer- 
tain time,  and  C.  afterwards  wrote  the  assignment, 
and  delivered  the  lease  to  T.,  it  was  held  that  the 
affixing  the  hand  and  seal  to  a  blank  paper  was  not 
a  note  in  writing  within  the  statute  of  frauds,  and 
that  the  assignment  was  a  nullity. 

Citations— Doug.,  514. 

rp  HIS  was  an  action  of  ejectment,  for  lands 
-L  in  the  village  of  Fort  Ann,  in  the  County 
of  Washington.  The  cause  was  tried  before 
Mr.  Justice  Spencer,  at  the  Washington  Cir- 
cuit, in  June,  1807. 

The  plaintiff  had  occupied  the  premises  as 

1.— See  Andrews  v.  Waring.  20  Johns-,  Rep.,  153. 
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his  own  about  three  years,  but  had  not  occu- 
pied the  same  for  the  last  seven  years.  The 
defendant  was  in  possession  at  the  commence- 
ment of  the  suit.  The  lessor  of  the  plaintiff, 
while  in  possession,  built  the  house  on  the 
premises,  .and  when  he  went  away  he  left  his 
family  in  the  house.  He  went  away,  as  was 
supposed  on  account  of  debt.  Upon  the  evi- 
dence of  these  facts,  the  plaintiff  rested  his 
cause,  and  the  defendant's  counsel  moved  for 
a  nonsuit,  which  was  refused  by  the  judge. 
The  defendant  then  produced  in  evidence  a 
lease  in  fee  of  the  premises,  from  one  George 
Wray,  to  the  lessor  of  the  plaintiff,  dated  the 
1st  January,  1795,  and  an  assignment  thereof 
indorsed  thereon,  from  the  plaintiff  to  Jonathan 
Titus  (under  whom  the  defendant  holds  by 
assignment)  of  all  his  estate  in  the  premises 
for  the  consideration  of  $200,  dated  the  17th 
April,  1798.  To  prove  the  assignment,  a  sub- 
scribing witness  was  called,  who  testified  that 
he  saw  the  plaintiff  write  his  name,  and  affix 
his  seal,  but  that  the  assignment  was  not  then 
written  ;  that  it  was  agreed  by  the  parties,  at 
that  time,  that  the  witness  should  write  the 
assignment  in  such  a  manner  as  to  convey  the 
premises  absolutely  to  J.  Titus,  and  to  keep  the 
same  a  certain  time,  and  that  if  within  that 
time  the  plaintiff  should  settle  with  J.  Titus 
for  the  consideration  money,  the  lease  was  to 
be  returned  to  the  plaintiff,  otherwise,  to  be 
delivered  to  Titus ;  that  the  witness,  after- 
wards, wrote  the  assignment,  and  the  time 
being  expired,  he  delivered  the  lease  and  as- 
signment to  Titus,  that  he  put  in  the  consider- 
ation agreed  upon  by  the  parties,  and  he  knew 
that  *Titus  had  previously  advanced  [*431 
moneys  for  the  plaintiff.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  above  facts. 

Mr.  Z.  R.  Shepherd,  for  the  plaintiff.  The 
authority  given  to  Coffin  to  write  the  assign- 
ment and  deliver  it,  was  void.  No  parol  au 
thority  can  authorize  the  sealing  or  delivery  of 
a  deed.  The  sealing  of  a  blank  paper  is  a 
perfect  nullity.  If  the  assignment  is  to  have 
any  effect,  it  must  be  from  the  beginning  ;  no 
subsequent  act  of  Coffin,  under  the  parol  au- 
thority given  to  him,  can  make  it  valid.  It  is 
against  the  very  intention  of  the  statute  of 
frauds.  If  a  party  himself  cannot  make  a  parol 
contract  or  agreement  concerning  land,  then, 
surely.he  cannot  give  a  parol  authority  to  a  third 
person  to  execute  a  deed  for  him.  An  agent  is 
bound  to  pursue  the  power  with  which  he  is 
clothed  ;  and  unless  that  power  is  reduced  to 
writing,  it  will  be  extremely  difficult  to  deter- 
mine whether  the  agent  acts  within  the  scope 
of  his  authority  or  not.  (1  Comyn's  Digest, 
643  ;  Attorney,  C,  5.  See  Roberts  on  Frauds, 
113,  114,  115.)  One  of  two  partners  has  as 
much  power  to  bind  his  copartner  as  Coffin 
could  possibly  have  in  this  case,  yet  one  part- 
ner cannot  seal  or  execute  a  deed  for  the  other. 

Messrs.  Foot  and  Skinner,  contra.  A  person 
may  execute  a  deed,  and  deposit  it  with 
another,  with  a  parol  authority  to  deliver  it, 
on  the  happening  of  a  certain  event,  or  the 
performance  of  a  certain  condition.  Such  an 
authority  need  not  be  in  writing.  If  the  date 
of  such  deed  be  left  blank,  and  the  person 
with  whom  it  is  left  be  authorized  by  parol  to 
fill  up  the  blank,  and  deliver  the  deed,  the  de- 
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livery  would  be  valid.  The  present  case  is 
different  from  the  one  in  which  a  person  is 
authorized  to  seal  and  deliver  a  deed  for 
another.  The  party  had  already  affixed  his 
seal,  and  Coffin  was  authorized  to  fill  up  the 
blank,  and  deliver  the  assignment.  This  may 
be  considered  as  a  note  or  memorandum  in 
writing,  and,  therefore,  valid  by  the  statute  of 
frauds. 

[The  counsel  for  the  defendant  contended 
further,  that  the  plaintiff  not  having  proved 
432*]  any  title  by  deed,  or  a  *possession 
for  20  years,  that  there  ought  to  be  a  judg- 
ment of  nonsuit,  but  the  court  said,  that  as 
that  was  not  made  a  point  at  the  trial,  it  was 
not  now  to  be  argued.]  (See  Jackson,  ex dem. 
Murray,  v.  Hazen,  ante,  22.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Admitting  that  the  lessor  of  the  plaint- 
iff did  not  show  a  sufficient  evidence  of  title 
to  entitle  him  to  recover,  the  defendant  has 
supplied  that  defect,  and  showed  it  for  him. 
He  claimed  title  under  the  plaintiff,  and  pro- 
duced a  lease  in  fee  from  George  Way  to  the 
plaintiff  ;  and  unless  the  defendant  has  suc- 
ceeded in  deducing  a  title  to  himself  under 
that  lease,  the  plaintiff  must  recover,  upon  the 
view  of  the  whole  case.  The  assignment  of 
the  lease  to  Jonathan  Titus  was,  in  our  opin- 
ion, a  nullity.  The  affixing  of  the  hand  and 
seal  to  a  piece  of  blank  paper  never  can  be 
considered  an  assignment  by  deed  or  note  in 
writing,  within  the  requisition  of  the  statute 
of  frauds.  And  to  allow  the  subsequent  fill- 
ing up  of  the  deed  by  a  third  person,  to  have 
relation  back  to  the  time  of  the  sealing  and 
delivery  of  the  blank  paper,  in  consequence  of 
some  parol  agreement  of  the  parties,  is  to  open 
a  door  to  fraud  and  perjury,  and  to  defeat  the 
wise  and  salutary  provisions  of  the  statute. 
The  case  of  an  indorsement  on  a  blank  note 
(Doug.,  514)  has  no  application  to  this  case, 
which  arises  under  the  statute  of  frauds.  We 
are,  accordingly,  of  opinion  that  judgment 
must  be  entered  for  the  plaintiff. 

Judgment  for  the  plain  tiff. 
Cited  in— 14  Barb.,  50. 


433*]     *CURRIE  AND  WHITNEY 

v. 
HENRY. 

Sheriff— Action  for  Escape — Pleading — Demur- 
rer. 

Where  a  party  demurs  to  a  plea  because  it  ia  double, 
he  must  point  out  in  what  the  duplicity  consists. 
To  a  declaration  in  debt  against  a  sheriff  for  an  es- 
cape, the  defendant  pleaded  an  involuntary  escape, 
and  the  return  of  the  prisoner  into  custody,  before 
any  action  brought ;  and,  also,  that  the  prisoner 
was  discharged  by  the  Court  of  Common  Pleas,  pur- 
suant to  the  Act  for  the  relief  of  debtors,  with  re- 
spect to  the  imprisonment  of  their  persons,  and  the 
plea  was  held  Rood,  for  both  facts  are  necessarily 
blended,  and  make  but  one  defense.  Where  a  plea 
stated  that  the  defendant  was  in  custody  on  an  ex- 
ecution for  leas  than  82,500,  and  was  discharged  by 
the  Court  of  Common  Pleas,  &c.,  on  demurrer,  this 
was  held  a  sufficient  allegation  of  jurisdiction  in  the 
court  granting  the  discharge.  But  a  plea  alleging 
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generally,  that  the  prisoner  was  "  discharged  out  of 
custody  by  due  course  of  law,"  is  bad,  on  a-  speciaJ 
demurrer.* 

Citations— 1  Saund.,  337,  n.  3  ;  1  Salk.,  219 ;  5  Com.,. 
387,  E,  2. 

THIS  was  an  action  of  debt,  against  the  de- 
fendant, as  sheriff  of  the  County  of  Ken>- 
selaer,  for  an  escape.  The  declaration  con- 
tained two  counts  ;  the  first  count  stated  a 
judgment  obtained  by  the  plaintiffs  against 
one  Peter  Haff  for  $996.72,  and  that  a  teat.  en. 
sa.  thereon  was  issued,  and  directed  to  tin- 
sheriff  of  the  County  of  Rensselaer,  returnable 
the  first  day  of  November  Term,  1804,  which 
was  delivered  to  the  defendant  on  the  7th 
September,  1804.  to  be  executed,  &c  ;  that  the 
defendant  on  the  same  day,  and  before 
the  return,  &c.,  took  and  arrested  the  said 
Haff  and  detained  him  in  his  custody,  etc. ; 
that  afterwards,  on  the  25th  May,  1805,  the 
defendant,  at  Troy,  &c.,  without  the  consent 
and  against  the  will  of  the-pfaintiffs,  suffered 
the  said  Haff  to  escape,  &c.  The  second 
count  in  the  declaration  was  for  an  escape,  on 
an  execution  for  the  same  sum  and  of  the 
same  teste  and  return,  and  the  escape  was 
stated  to  be  on  the  1st  May,  1805.  The  de- 
fendant pleaded  five  pleas  :  1.  Not  guilty. 
2.  That  the  said  Haff,  being  in  his  custody, 
and  in  the  jail  of,  &c.,  on  the  24th  May.  1805, 
by  force  of  arms,  broke  the  said  jail,  and 
against  the  will  of  the  defendant,  fled  and  es- 
caped to  places  unknown,  and  that  after- 
wards, to  wit,  on  the  same  day,  and  before  the 
exhibiting  the  bill  of  the  plaintiffs,  the  said 
Haff  privily,  freely  and  voluntarily  returned 
to  said  prison,  and  continued  in  prison,  in 
custody  of  the  defendant,  &c. ,  until  he  was. 
afterwards,  on  the  third  Monday  of  May,  1805, 
discharged  oy  the  judges  of  the  Court  of 
Common  Pleas  for  the  County  of  Rensselaer, 
pursuant  to  the  Act  of  the  Legislature,  "for 
the  relief  of  debtors,  with  respect  to  the  im- 
prisonment of  their  persons,"  &c.  (setting  forth 
the  proceedings,  and  the  order  of  the  court 
for  the  discharge)  ;  and  avers  that  this  is 
*the  same  escape  as  is  set  forth  in  the  [*434- 
plaintiffs'  declaration,  &c.,  with  a  verification, 
&c.  3.  That  the  said  Haff,  on  the  24th  May, 
1805,  by  force  and  arms,  broke  and  escaped 
out  of  the  said  prison  and  the  custody  of  the 
defendant,  against  his  will  and  without  his 
knowledge,  and  that  the  defendant,  immedi- 
ately after  the  escape,  made  fresh  pursuit  for 
retaking  the  said  Haff,  &c.,  and  made  and 
continued  such  pursuit,  &c.,  until,  after- 
wards, on  the  same  day,  &c.,  and  before  ex- 
hibiting the  bill  of  the  said  plaintiffs,  &c., 
upon  that  pursuit,  he  retook  the  said  Haff, 
and  him  again  had  and  detained  in  the  said 
prison,  &c.,  until  afterwards,  to  wit,  on  tln- 
24th  May,  1805.  the  said  Haff  was  discharged 
out  of  the  said  prison,  &c.,  by  due  course  of 
law,  which  escape,  &e.,  the  defendant  avers 
is  the  same  escape  charged  in  the  first  count 
of  the  plaintiffs'  declaration,  &c.,  with  a  veri- 
fication, &c.  4.  The  fourth  plea  was  like  the 
second,  with  an  averment,  that  the  escape 
therein  mentioned  was  the  same  escape  stated 
in  the  second  count  of  the  plaintiffs'  declara- 

*  See  Patton  v.  Foote,  1  Wend.  Rep.,  207  ;  Middle 
Dist.  Bank  v.  Deyo,  6  Cow.,  732;  M'Clure  v.  Erwin, 
3  Cow.  Rep.,  330  ;  19  Johns.,  368. 
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tion,  &c.,  find  not  different,  &c.  5.  The  fifth 
plea  was  like  the  third,  with  an  averment, 
that  the  escape  therein  mentioned  was  the 
same  escape  charged  in  the  second  count  of 
the  declaration.  The  plaintiffs  demurred 
specially  to  all  the  pleas,  and  the  defendant 
joined  in  demurrer.  The  causes  of  demurrer 
assigned  to  the  second  plea,  were  :  1.  That 
the  pleas  were  multifarious  and  double,  con- 
taining matters  distinct  and  independent, 
without  tendering  an  issue  on  a  single  point. 

2.  That  it  did  not   show  that    the   Court  of 
Common  Pleas  of  Rensselaer  County  had  suf- 
ficient authority  or  competent  jurisdiction  to 
discharge  Haff  out  of  the  custody  of  the  de- 
fendant.    3.  That  the  pleas  are  inconsistent 
and  repugnant,  in  admitting  that  Haff  was  in 
the  custody  of  the  defendant  on  the  24th  May, 
1805,  and  that  on  the  same  day  he  discharged 
the  said  Peter  Haff  from  his  custody,  by  vir- 
tue of    an   order  of    the  Court  of    Common 
Pleas  held,  &c.,  on  the  third  Monday  of  May, 
1805,  being  the  20th  day  of  May,  and  averring, 
that  on  the  day  and  year  last  mentioned,  the 
said    Peter    Haff    was    discharged,   &c.,    by 
435*]  *thesaid  court,  by  virtue  of  the  Act  for 
the  Relief  of  Debtors,  with  Respect  to  the  Im- 
prisonment of  their  Persons,  &c.     4.  Because 
the   plea   does  not  allege   that  the  escape  of 
Haff,  on  the  24th  May,  1805,  is  the  same  es- 
cape for  which  the  plaintiffs  have  brought  this 
action,  and  which  is  charged  in  the  first  count 
of  their  declaration  ;  nor  does  the  plea  con- 
fess the  escape  alleged  in  the  first  count,  and 
avoid  the  right  of  action  thereby  accrued,  nor 
traverse,  nor  deny  the  same,  &c.,  and  that  the 
plea  is  otherwise  uncertain,  argumentive,  &c. 
Similar  causes  were  also  assigned  for  the  de- 
murrers to  the  third,  fourth  and  fifth  pleas, 
with  the  additional  cause,  as  to  the  third  and 
fifth  pleas,  that  it  is  not  alleged  or  shown  by 
what  authority  or   in  what  manner  the  said 
Peter  Haff  was  discharged  out  of  the  custody 
of  the  defendant,  &c. 

Mr.  Eussell,in  support  of  the  demurrer.  1. 
The  second  plea  is  bad  for  its  duplicity.  It 
states  two  distinct  and  independent  grounds 
of  defense  :  First,  that  the  prisoner  escaped 
against  the  will  and  without  the  knowledge 
of  the  defendant,  and  on  the  same  day  privily 
and  voluntarily  returned  again  into  custody. 
This  alone  is  a  sufficient  defense.  The  second 
ground  of  defense  is  that  the  prisoner  was 
afterwards  discharged  by  order  of  the  Court 
of  Common  Pleas  pursuant  to  the  Act  for  the 
relief  of  debtors,  «fcc.  This  is  totally  distinct 
from  the  other  ground.  2.  Another  objection 
to  this  plea  is,  that  it  does  not  state  that  the 
Court  of  Common  Pleas  had  jurisdiction  to 
discharge  the  defendant.  If  the  court  had  no 
authority,  their  proceedings  were  a  nullity, 
and  the  sheriff  would  be  liable  for  an  escape. 
(Cro.  Eliz.,  893  ;  1  Salk.,  273  ;  8  Term,  424.) 

3.  The  escape  charged  is  on  the  25th  May,  and 
the  defendant,  in  his  third  plea,  says  the  pris- 
oner escaped  on  the  24th   May,  and  that  he 
made  fresh  pursuit  and  took  him  on  the  same 
day.     (Cro.  Eliz,,  439.)    4.  Another  objection 
to  the  third  plea  is,  that  it  does  not  specify  by 
what  authority,  or  in  what  manner  the  pris- 
oner was  discharged.     It  merely  states  that  lie 
was  discharged  by  due  course  of  law.     This  is 
too  general  and  vague  to  admit  of  a  replication. 
JOHNB.  REP.,  2. 


*Mr.  Foot,  contra.  It  is  not  enough  [*4I5<S 
to  say  that  a  plea  is  double  and  wants  form. 
Unless  the  demurrer  point  out  precisely  where- 
in the  duplicity  consists,  the  general  objection 
will  not  avail  the  plaintiffs.  (1  Salk.,  219;  1 
Wilson,  219  ;  2  Lord  Raym.,  798.)  If  the  de- 
fendant shows  enough  to  make  a  good  defense, 
his  plea  will  not  be  vitiated  by  any  unneces- 
sary matter.  (3  Term,  387.)  Alleging  the 
issuing  of  an  execution,  on  a  judgment  for  K-ss 
than  $2,500,  shows  that  the  Court  of  Common 
Pleas  had  jurisdiction  to  discharge  the  defend- 
ant in  this  suit.  If  he  was  improperly  dis- 
charged from  other  executions,  the  plaintiffs 
cannot  avail  themselves  of  that  irregularity. 
The  order  of  discharge  is  peremptory,  and  the 
sheriff  is  bound  to  obey  it.  He  cannot  inquire 
into  the  grounds  on  which  the  discharge  has 
been  obtained.  The  second  plea  contains  a 
complete  and  substantial  defense  ;  and  where 
there  are  two  pleas  to  the  same  count,  and  on 
demurrer,  one  be  adjudged  good,  and  the 
other  bad,  still  the  defendant  must  have  judg- 
ment. The  third  and  fifth  pleas  are  substan- 
tially correct.  A  special  demurrer  does  not 
reach  defects  in  form,  unless  they  be  material. 
Immaterial  matters  may  be  rejected  as  sur- 
plusage. (5  Oomyn's  Pleader,  C,  28,  E,  11,. 
12.)  In  alleging  a  discharge  under  the  bank- 
rupt law  in  England,  it  is  sufficient  to  state, 
generally,  that  the  party  became  a  bankrupt, 
according  to  the  intent  and  meaning  of  the 
statutes  in  relation  to  bankrupts,  without  set 
ting  forth  any  of  the  proceedings.  (2  Term. 
45.  See  Peebles  v.  Kittle,  ante,  363.)  The 
allegation  in  the  present  case,  that  the  prisoner 
was  discharged  by  due  course  of  law,  is  not 
more  general. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  having  charged  two  escapes, 
probably  on  the  very  same  execution,  it  be- 
came necessary  to  plead  to  them  several  pleas. 
The  second  and  fourth  pleas  are,  no  doubt, 
good.  It  has  been  contended.  1st.  That  the 
pleas  are  multifarious  and  double,  without 
specifying  wherein.  It  would  be  a  good 
answer  to  say,  if  these  pleas  were  double,  yet 
as  the  duplicity  has  not  been  specially  shown, 
they  stand  as  on  a  general  demurrer,  and  will 
be  aided.  (1  Saund.,  337,  note  3  ;  1  Salk.,  219  ; 
5  Comyn,  387,  E,  2.)  But  these  two  pleas  are, 
in  truth,  free  from  duplicity;  the  *de-  [*437 
fendant  could  not  have  pleaded  the  involuntary 
escape,  and  return  before  action  brought,  with- 
out also  alleging  that  the  prisoner  was,  at  the 
time  of  the  plea  pleaded,  in  his  custody.  This 
is  manifest  from  all  the  precedents  ;  and  if  he 
had  relied  solely  on  the  discharge  by  the  Court 
of  Common  Pleas,  then  at  the  trial,  he  might 
have  been  surprised,  and  in  fact  charged  for 
the  involuntary  escape  ;  so  that  both  facts  are 
necessarily  blended  in  his  defense,  and  go  to- 
one  point,  to  wit,  an  escape  for  which  he  was 
not  responsible.  The  second  ground  of 
exception  to  the  second  and  fourth  pleas,  is, 
that  they  do  not  show  that  the  Court  of  Com- 
mon Pleas  had  jurisdiction  to  discharge  the 
prisoner  Haff.  It  is  a  complete  answer  to  this 
objection,  that  the  plea  avers  the  fact  of  juris- 
diction in  that  court,  and  that  it  nowhere 
appears  that  the  execution  on  which  Haff 
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wa*  [n  custody  exceeded  $3,500.  A  ministerial 
officer  can  never  l>e  rendered  liable  for  obeying 
the  authority  of  the  court,  unless  it  appears 
that  it  had  no  jurisdiction.  If  the  plaintiffs 
meant  to  contest  that  point,  he  might  have 
replied  it.  As  it  stands,  we  must  intend  that 
the  court  had  jurisdiction.  The  third  excep- 
tion relates  to  the  difference  in  dates  between 
the  discharge  of  HalT  by  the  court  and  the 
sheriff's  liberating  him  ;  this  does  not  require 
a  serious  consideration.  The  discharge  by  the 
court  evidently  means  their  order,  and  not  the 
return  of  the  prisoner  ;  but  if  it  did,  the  time 
is  immaterial,  as  the  discharge  by  the  sheriff 
was  posterior  to  the  order  of  the  court.  The 
fourth  exception  is  unfounded  in  fact ;  the 
discharge  by  the  sheriff,  under  the  order  of  the 
court,  is  averred  in  the  pleas  to  be  the  escape 
charged  in  both  counts.  The  third  and  fifth 
pleas  are  bad,  in  alleging  "that  Haff  was  dis- 
charged out  of  custody  by  due  course  of  law, 
us  aforesaid,"  without  stating  how  he  was  dis- 
charged. Pleas  pleaded  under  leave  of  the 
court  must  contain,  in  each  of  them,  sufficient 
matter  in  law,  to  bar  the  plaintiffs' action,  and 
they  cannot  be  made  to  depend  on  facts  stated 
•4JJ8*]  injother  pleas.  We  are,  accordingly,*of 
opinion  that  the  defendant  must  have  judg- 
ment on  the  second  and  fourth  pleas,  and  that 
the  plaintiffs  are  entitled  to  judgment  on  the 
third  and  fifth  pleas. 

Distinguished— i  Johns.,  59. 

Cited  in— 2  Johns.,  4«6;  8  Johns.,  473;  19  Johns., 
36»;  1  Wend.,  309;  7  Wend.,  56;  3  Cow.,  332;  6  Cow., 
744 ;  7  Cow.,  442;  6  How.  Pr.,  38  ;  48  Super.,  542. 


JACKSON,  ex  dem.  MURUAY  ET  AI.., 
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HAZEN   ET   AL. 

Kjectment  Agaiwt  Five  Defendant* — Joint  Plea 
— Occupancy  by  Two  Defendants  in  Severalty. 

In  an  action  of  ejectment  against  five  defendants, 
they  all  appeared,  and  pleaded  jointly,  and  entered 
into  the  consent  rule  jointly.  On  the  trial  it  appear- 
ed  that  two  of  the  defendants  occupied  distinct 
parcels  of  the  promises  in  severally,  and  that  the 
other  three  defendants  possessed  the  residue  of  the 
premises  jointly.  It  was  held  that  the  plaintiff  was 
bound  to  prove  a  joint  possession  of  all  the  defend- 
ants ;  and  that  the  the  two  defendants  who  held 
separately  wen)  entitled  to  judgment  against  the 
plaintiff. 

Citations— 1  Ld.  Raym.,  729. 

THIS  was  an  action  of  ejectment,  for  a  part 
of  Great  Lot  No.  23,  in  Hassencleaver's 
patent,  in  the  County  of  Hcrkimer.  The  cause 
was  tried  the  22d  day  of  June,  1807,  before 
Mr.  Jnntict,  Van  Ness.  The  declaration  con- 
tained separate  demises  from  each  of  the 
lessors.  There  were  five  defendants,  who  ap- 
peared and  entered  into  the  consent  rule  joint- 
ly, and  jointly  pleaded  not  guilty.  On  the 
trial  they  jointly  confessed  lease/  entry  and 
ouster.  "Benjamin  Hazen,  one  of  the  defend- 
ants, entered  into  possession  of  the  premises 
under  a  contract  for  the  sale  thereof,  made 
with  Henry  Ellison,  one  of  the  lessors  of  the 
plaintiff,  the  25th  May,  1803.  The  other  four 
defendants  entered  into  possession,  by  virtue 
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of  contracts,  afterwards  made  with  Benjamin 
Ha/en  ;  and  all  were  in  possession  before  and 
at  the  time  of  the  commencement  of  the  suit. 
Samuel  Hazen  and  Silas  Hazen,  two  of  the 
defendants,  occupied  separate  and  distinct 
parts  of  the  premises  in  question,  in  severally, 
under  Benjamin  Hazen  :  and  Benjamin  Hazen, 
Moses  Wright,  and  Benjamin  Hazen,  Jun., 
the  other  defendants,  occupied  the  residue  of 
the  premises  jointly.  It  was  proved  on  the 
trial  that  a  short  time  before  the  commence- 
ment of  the  suit,  Benjamin  Hazen  declared 
that  he  would  not  pay  the  money  nor  receive 
a  deed  from  Ellison,  as  neither  he,  nor  the 
other  lessors  of  the  plaintiff  had  a  title.  A 
verdict  was  taken  by  consent  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  the 
case. 

The  only  question  raised  for  the  considera- 
tion of  the  court  was,  whether  the  action  could 
be  maintained  against  *the  defendants,  [*434> 
as  two  of  them  held  under  B.  Hazen  in 
severally. 

Mr.  Ford,  for  the  plaintiff.  The  plaintiff 
may  join  as  many  defendants  as  he  pleases, 
and  it  is  for  them  to  sever.  They  may  appear 
separately,  and  the  plaintiff  must  then  proceed 
separately  against  them.  Several  tenants  may 
be  served  with  copies  of  the  declaration,  and 
it  may  he  made  one  ejectment.  It  is  the  prac- 
tice in  England  to  proceed  against  several 
tenants  in  one  ejectment ;  and  if  several  eject- 
ments are  brought  for  the  same  premises,  on 
the  same  demise,  the  court  will  order  them  to 
be  consolidated,  to  prevent  a  multiplicity  of 
suits.  (2  Sellon,  K.  B.,  p.  178,  196,  229  ; 
Runnington  on  Eject.,  59;  Barnes,  176; 
Buller,  N.  P.,  98.)  In  one  case,  where  thirty- 
seven  ejectments  were  brought  against  as 
many  tenants  of  houses,  Lord  Kenyon  said  it 
was  a  scandalous  proceeding,  as  they  all  de- 
pended on  the  same  title,  and  ought  to  be  tried 
by  the  same  record.  (2  Sellon,  229  ;  2  Term, 
639.)  Where  there  are  several  tenants  in  eject- 
ment, and  some  appear  and  confess  lease,  entry 
and  ouster,  and  the  others  do  not,  the  rule  is 
laid  down  that  the  verdict  must  be  given 
against  those  who  appear,  generally,  and  a 
verdict  against  the  plaintiff,  as  to  the  others, 
and  an  indorsement  is  made  on  the  posted,  that 
it  was  because  the  others  did  not  appear,  so 
that  they  lose  their  costs,  and  the  plaintiff  has 
judgment  against  the  casual  ejector  for  the 
land  in  the  possession  of  the  tenants  who  did 
not  appear.  (Claxmvre  v.  Searle  et  at. ,  1  Lord 
Raym..  729  ;  Buller,  N.  P.,  98;  Barnes,  149, 
174.)  The  only  objection  in  the  English  books 
as  to  joining  several  defendants,  is,  that  it  may 
deprive  those  who  are  acquitted  of  their  costs; 
but,  by  our  statute,  they  are  entitled  to  costs, 
unless  the  judge  certifies  that  there  was  rea- 
sonable cause  for  making  them  defendants. 
(Laws  of  N.  Y.,  Vol.1.,  p.  531.)  The  mode 
of  proceeding  by  one  suit,  certainly  saves  great 
expense,  and  ought,  therefore,  to  be  favored. 
But  in  this  case,  all  the  defendants  have  ap- 
peared and  pleaded  to  the  declaration,  and 
have  confessed  lease,  entry  and  ouster.  In 
cases  of  ejectment,  the  confession  of  lease, 
entry  and  ouster,  is  sufficient  for  all  purposes, 
except  to  avoid  a  fine.  The  declaration  states 
the  lease,  entry  and  ouster  ;  and  these  having 
been  confessedly  the  defendants,  *they  [*44O 
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are  estopped  from  saying  there  was  no  joint 
trespass.  A  joint  trespass  having  been 
charged  and  confessed,  it  is  conclusive  against 
the  defendants,  as  to  everything  but  the  title. 

Mr.  Sedywick,  contra.  According  to  the 
theory  of  the  action  of  ejectment,  the  plaint- 
iff s  proceedings  are  erroneous.  The  precise 
question  as  to  the  practice,  now  before  the 
court,  appears  not  to  have  been  decided.  This 
is  an  action  of  trespass  in  ejectment,  and  the 
defendant  is  bound  to  prove  as  much  as  in  the 
simple  action  of  trespass.  If  trespass  be 
brought  against  A  and  B,  the  plaintiff  must 
prove  a  joint  trespass.  If  he  prove  that  A 
trespassed  on  white  acre,  and  B  on  black  acre, 
he  cannot  recover.  It  is  true  that  the  defend- 
ants jointly  entered  into  the  consent  rule,  but 
the  plaintiff  must  show  a  right  of  possession, 
and  a  joint  violation  of  it  by  the  defendants. 
The  plaintiff,  notwithstanding  the  consent 
rule,  is  bound  to  prove  the  defendant  in  pos- 
session of  the  premises  (7  Term,  327  ;  1 
Bos.  &  Pull.,  573),  and  he  can  recover 
no  more  acres  than  he  proves  to  be  in  his 
possession.  It  must  be  shown,  therefore, 
that  the  defendants  are  jointly  possessed,  and 
joint  trespassers.  The  consent  rule  does  not 
affect  the  pleadings.  The  plaintiff  must  prove 
the  defendants  to  be  joint  trespassers,  if  he 
declares  against  them  as  such.  In  the  case  of 
consolidation,  cited  on  the  other  side,  it  does 
not  appear  wheher  the  defendant  held  jointly 
or  separately.  The  rules  were  granted  on 
motion  of  the  defendants,  and  for  their  benefit. 
They  may  waive  this  benefit,  and  if  they  do, 
the  plaintiff  must  go  on  at  his  peril.  Again, 
if  the  plaintiff  be  allowed  to  proceed  in  this 
way,  and  recover  judgment  against  all  the  de- 
fendants, he  may,  afterwards,  bring  an  action 
for  mesne  profits,  and  the  defendants  would 
all  be  liable,  though  holding  distinct  parcels 
of  lands,  and  for  different  periods  of  time. 

Mr.  Ford,  in  reply.  All  the  facts  necessary 
to  be  proved  in  an  action  of  trespass,  are  ad- 
mitted by  the  consent  rule.  As  to  the  objec- 
tion about  the  mesne  profits,  the  defendants 
may  prevent  any  difficulty  or  harship  by  ap- 
441*]  pearing  separately,  *f or  their  distinct 
parcels.  If  they  do  not  choose  to  do  this,  but 
join  together  in  their  defense,  they  ought  to 
take  the  consequence.  The  plaintiff  has  a  right 
to  consider  all  the  persons  in  possession  of  the 
premises  as  joint  trespassers  ;  and  if  they  mean 
to  be  answerable  only  for  their  separate  par- 
cels, they  must  sever  in  their  defense,  other- 
wise, they  must  be  considered  as  joint  tres- 
passers. 

SPENCEK,  J.  It  appears,  by  the  case,  that 
there  were  five  tenants  in  possession  of  the 
land  to  which  the  plaintiff  claimed  the  title. 
Three  of  the  defendants  occupied  part  of  the 
lands  jointly,  but  Samuel  and  Silas  Hazen 
each  possessed  separate  and  distinct  parcels  of 
the  premises.  The  question  is,  whether  judg- 
ment is  to  be  rendered  against  all  the  defend- 
ants, in  consequence  of  their  entering  into  the 
consent  rule,  and  pleading  jointly,  or  whether 
against  such  only  as  had  a  joint  possession. 
The  only  case  which  seems  to  warrant  a  gen- 
eral judgment  against  all  the  defendants,  is 
that  of  Claxmore  v.  Searle  etal.  (1  Ld.  Raym., 
729),  which  states  the  practice  to  be,  that 
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where  some  of  the  defendants  appear  at  the 
trial,  and  confess  lease,  entry  and  ouster,  and 
the  others  do  not,  that  with  regard  to  such 
as  do  not  appear  a  verdict  is  to  be  entered,  in- 
dorsing on  the  postea  that  it  is  for  their  not  ap- 
pearing to  confess,  upon  which,  a;  to  them, 
the  lessor  obtains  judgment  against  the  casual 
ejector,  and  takes  execution  for  the  lands  in 
their  possession.  This  rule  of  practice  does  not, 
I  think,  decide  the  question  now  presented  to 
the  court.  The  rule  does  not  proceed  on  the 
principle  arising  in  this  case  ;  nor  does  it  nec- 
essarily follow  that  the  rule  contemplated  dis- 
tinct possessions  as  to  those  who  do  not  con- 
fess. In  many  respects  there  is  an  analogy 
between  actions  of  ejectment  and  trespass, 
and,  perhaps,  in  all  respects,  except  as  to  the 
quantity  of  interest  necessary  to  maintain 
the  one  or  the  other.  In  an  action  of  trespass 
against  several,  it  would  not  be  competent  for 
the  plaintiff  to  give  in  evidence,  the  distinct 
act  of  the  individuals,  without  showing,  also, 
that  such  acts  were  in  pursuance  of  a  concert 
and  agreement  among  all  the  defendants ; 
then,  *and  in  that  case  only,  would  all  [*442 
be  responsible  for  the  act  of  each. 

It  can  be  no  answer  to  say  that  the  consent 
rule  and  defense  were  joint.  The  plaintiff 
having  charged  a  joint  ejectment  and  tres- 
pass, the  defendants,  by  uniting  in  their  de- 
fense, deny  the  plaintiff's  allegation  that  then 
had  jointly  withheld  him  from  his  possession. 
In  this  view  of  the  case,  the  defendants  Samuel 
and  Silas  Hazen  are  entitled  to  judgment ;  and 
I  am  the  more  induced  to  this  conclusion 
from  considering  the  situation  of  the  defend- 
ants, if  sued  for  mesne  profits  ;  for  then,  with- 
out reference  tp  the  periods  when  the  defend- 
ants severally  came  into  possession,  and  how 
long  each  one  had  occupied,  they  would  be  all 
answerable  for  the  longest  time  that  any  one  of 
them  had  been  in  possession.  It  is  extremely 
difficult  to  say  what  ought  to  be  the  rule  of 
damages  in  such  a  case,  and,  on  any  conceiva- 
ble rule,  there  would  be  manifest  injustice  and 
confusion. 

KENT,  C h.  J.,  and  VAN  NESS,  J.,  were  of 
the  same  opinion. 

THOMPSON,  /. ,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  only  against  the  defendants  holding 
jointly. 

Overruled— 5  Johns.,  281. 
Followed— 5  Wend.,  97. 

Cited  in— 15  Wend.,  176 ;  21  Wend.,  598 ;  9  Barb., 
296 ;  22  Barb.,  166. 


PHETTEPLACE  v.  STEERE. 

Detention  of  Money — Damages — Promises  to 
Pay  —  Verdict  —  Intendment  of  Court  con- 
cerning. 

A  promise  to  pay  damages  for  the  detention  of  a 
certain  sum  of  money,  beyond  the  amount  retain- 
ed, is  a  nudum  pactum.  If  part  of  a  promise,  laid 
in  a  declaration,  be  for  a  good  consideration  and 
valid,  and  another  part  be  without  consideration, 
the  court  will  intend,  after  verdict,  that  the  jury 
assessed  damages  on  that  part  which  was  good. 

Citations— 2  Johns.,  283.          a 

FROM  the  return  of  the  writ  of  error  in  this 
cause,  directed  to  the  Court  of  Common 
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Pleas  for  the  County  of  Chenango,  it  appeared 
that  the  declaration  in  the  court  below  con- 
tained three  counts  :  1.  For  money  had  and 
received  to  the  plaintiff's  use.  2.  For  money 
paid,  &c.,  to  the  use  of  the  defendant.  8. 
That  Steere.  the  plaintiff  below,  having  given 
a  bond  for  $1,250  to  one  Maltby,  Phetteplace 
executed  a  bond  for  the  same  sum,  without 
interest,  to  Maltby,  as  collateral  security; 
that,  to  indemnify  the  plaintiff  in  error,  the 
defendant  gave  him  a  counter  bond  for  the 
same  amount,  and  a  warrant  of  attorney,  to 
confess  judgment  thereon  ;  that  the  plaintiff 
443*]  *in  error,  before  paying  any  part  of  the 
bond  which  he  executed  to  Maltby,  entered  up 
judgment  upon  the  bond  given  to  him  for 
his  indemnity,  took  out  execution,  caused  the 
property  of  the  defendant  to  be  sold,  to  the 
amount  of  $251,  over  and  above  the  $1,250, 
for  which  he  was  liable,  "  whereby  he  became 
liable  to  refund  to  the  plaintiff  (below)  the  said 
sum  of  $251,  together  with  damages  for  the 
unjust  proceeding,  and  being  so  liable,  he 
promised  to  pay  to  the  said  plaintiff  the  said 
sum  of  $251,  so  unjustly  collected  and  de- 
tained, &c.,  and  also  that  he  would  pay  to  the 
said  plaintiff  such  further  sum,  in  addition,  to 
compensate  the  said  plaintiff  for  the  damages 
which  he  sustained  by  reason,  &c.,as  he  there- 
fore reasonably  deserved  to  have  for  the 
same,"  &c.  The  defendant  pleaded  non 
assumptsit;  and  on  the  trial  of  the  cause  the 
jury  found  a  verdict  for  the  plaintiff  for  the 
sum  of  $235.73. 

There  was  an  assignment  of  errors  and 
joinder. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

This  case  has  been  submitted  to  the  court 
without  argument.  The  only  error  pointed 
out  is  in  the  third  count  in  the  declaration, 
which  alleges  that  the  plaintiff  in  error  prom- 
ised to  pay  damages  beyond  the  surplus  money 
in  his  hands,  arising  from  the  sale  of  the 
property  of  the  defendant  in  error.  We  are 
of  opinion  that  the  promise,  as  to  the  dam- 
ages, was  without  consideration  ;  but  that  it 
was  good  as  to  the  surplus  money.  On  the 
authority  of  the  case  of  Steele  v.  Western 
I/iUind  Lock  Navigation  Company  (ante,  283), 
we  intend,  that  on  the  trial  of  the  cause,  the 
jury  did  not  assess  damages  on  that  part  of 
the'promise  which  was  a  nudum  pactum.  The 
judgment  below  must  be  affirmed. 

Judgment  affirmed. 
Cited  in— 10  Mich..  36. 


444*1  MACKSON,  ex  dem.  DIM.  ET  AI... 

e. 
TYLER. 

Kjertment — Adwte  Possession — Notice  to  Quit. 

In  ejectment,  where  the  defendant  had  been  in 
pofwcssion  ten  or  twelve  years,  and  about  six  years 
nftor  be  entered  one  of  the  leasers  of  the  plaintiff 
told  him  that  he  mifrht  continue  in  possession,  and 
work  on  the  land  it*  his  own,  for  he  would  sell  it  to 
him,  and  the  defendant  at  the  trial  disclaims  hold- 
inir  adversely,  it  was  held  that  the  entry  of  the  de- 
fendant was  adverse,  and  that  the  relation  of 
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landlord  and  tenant  did  not  exist  between  the 
lessors  of  the  plaintiff  and  the  defendant,  so  as  to 
entitle  the  hitter  to  a  notice  to  quit,  previous  to  the 
commencement  of  the  action. 

Citations—  1  Johns.,  5B2  ;  Ante.  75,  87. 


was  an  action  of  ejectment,  for  land 
.  in  the  town  of  Aurelius,  in  the  County  of 
Cayuga.  The  cause  was  tried  before  Mr. 
Justice  Livingston,  at  the  Cayuga  Circuit 
Court,  the  9th  day  of  June,  1806.  The  de- 
fendant confessed  lease,  entry  and  ouster  ; 
and  it  was  proved  that  he  was  in  possession  of 
the  premises  claimed.  The  plaintiff  gave  in 
evidence,  in  support  of  his  title,  a  patent  to 
one  of  the  lessors  of  the  plaintiff,  for  the 
premises  in  question,  and  there  rested  his 
cause.  The  defendant  then  produced  an  award 
of  the  Onondaga  commissioners,  made  the 
13th  day  of  December,  1800,  by  which  they 
awarded  to  Robert  Dill,  one  of  the  lessors  of 
the  plaintiff,  in  fee-simple,  fqur  undivided 
sevenths  of  the  lot  in  question  ;  and  to  Benoni 
H.  Howell,  Eunice  Howell,  and  Meli- 
cent  Howell,  three  of  the  lessors  of  the 
plaintiff,  in  fee-simple,  the  remaining  three 
undivided  sevenths  of  the  said  lot  ;  the  de- 
fendant disclaimed  holding  the  possession  of 
the  premises,  adversely  to  the  lessors  of  the 
plaintiff.  The  defendant  also  proved  that  he 
had  been  in  possession  of  the  premises,  for  ten 
or  twelve  years  last  past  ;  and  that  about  six 
years  ago,  Robert  Dill,  one  of  the  lessors 
above  named,  told  the  defendant  that  he  might 
continue  on  the  land  in  question,  and  work  on 
the  same  as  his  own  ;  that  he  would  sell  the 
same  to  him,  and  that  he  might  proceed  and 
make  improvements  on  the  premises,  for  he 
should  have  the  land. 

The  judge  decided  that  the  defendant  ought 
to  have  had  notice  to  quit  the  premises  before 
the  suit  in  ejectment  was  brought  against  him. 
The  lessors  of  the  plaintiff  not  being  able  to 
prove  such  notice,  a  nonsuit  was  entered, 
with  liberty  for  the  plaintiff  to  move  to  set  it 
aside. 

On  a  motion  to  set  aside  the  nonsuit,  the 
case  was  submitted  to  the  court  without  argu- 
ment. 

SPENCER,  J.  ,  -delivered  the  opinion  of  the 
court  : 

The  plaintiff  was  nonsuited  on  the  trial,  on 
the  principle  that  *a  notice  to  quit  [*445 
ought  to  have  been  given  to  the  defendant 
prior  to  the  commencement  of  the  suit.  It  is 
to  be  inferred  from  the  case  that  the  defend- 
ant, ten  or  twelve  years  before  the  trial, 
entered  on  the  premises  without  any  permis- 
sion from  the  lessors  of  the  plaintiff.  About 
six  years  before  the  trial,  Robert  Dill,  one  of 
the  lessors,  and  who  appears  to  have  been 
entitled  only  to  four  sevenths  of  the  land 
claimed,  told  the  defendant  to  continue  on  the 
land  and  work  it  as  his  own,  and  that  he  would 
sell  the  same  to  him.  This  case  is  distinguish- 
able from  those  of  Jackson,  ex  dem.  Livingston, 
v.  Bryan  (1  Johnson,  332)  and  Jackson,  ex  dem. 
Bentun,  v.  Laughead  (ante,  75).  In  the  former, 
there  was  an  acknowledged  tenancy  ;  in  the 
present,  the  entry  was  tortious,  and  the  subse- 
quent assent  to  the  continuance  of  possession 
was  for  the  specific  and  declared  object  of  pur- 
chasing. The  other  case  bears  less  analogy  ; 
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for,  though  the  tenancy  was  not  in  conse- 
•quence  of  an  express  compact,  it  was  irresisti- 
bly implied  by  law.  The  rights  of  the  parties 
in  the  present  case  were  not  mutual ;  for  the 
lessors  of  the  plaintiff  could  not  have  recov- 
ered on  the  ground  of  a  tenancy,  as  there  does 
not  appear  to  be  any  assent  by  the  defendant 
to  the  proposition  made  by  one  of  them,  nor 
any  acknowledgment  of  his  right.  I  still  think 
that  courts  of  law  ought,  to  the  utmost  of  their 
power,  without  invading  established  princi- 
ples, to  require  a  notice  to  quit,  where  the  re- 
lation of  landlord  and  tenant  exists.  In  th(s 
case  I  do  not  perceive  a  trace  of  that  relation 
(Jackson  v.  Chase,  ante,  87)  ;  for,  as  has  been 
observed,  the  first  entry  was  not  under  the 
lessors  of  the  plaintiffs,  and  the  subsequent 
assent  of  one  of  the  lessors  was  that  the  de- 
fendant might  hold  with  a  view  to  a  pur- 
chase. Under  these  impressions,  we  think  the 
judge  incorrect  in  requiring  proof  of  a  notice 
to  quit,  and  that,  therefore,  the  nonsuit  must 
be  set  aside,  with  costs  to  abide  the  event  of 
the  suit. 

Rule  granted. 


446*]    *SHEPHERD  c.  BOYCE. 

Replevin — Pleading — Avowry. 

In  avowry,  in  an  action  of  replevin,  where  it  is 
for  part  of  a  year's  rent,  the  avowant  must  show 
that  the  residue  has  been  paid,  or  the  plea  is  bad. 

THE  plaintiff  brought  his  action  of  replevin, 
for  eleven  cows,  one  mare  and  colt,  one 
cow,  a  steer,  one  piece  of  corn,  and  six  tons  of 
hay,  in  the  Court  of  Common  Pleas,  for  Wash- 
ington County,  from  which  it  was  removed 
into  this  court  by  certioran.  The  defendant, 
in  his  plea,  acknowledged  the  taking,  &c. ,  as 
bailiff  of  one  George  Wray,  and  justified  the 
taking  of  nine  cows  and  the  hay,  for  rent  due 
on  a  certain  parcel  of  land,  and  alleged  that 
the  rent  reserved  was  the  yearly  sum  of  £65*., 
commencing  on  the  1st  day  of  January,  1794  ; 
and  also  justified  the  taking  of  the  two  cows 
and  steer,  replevied,  for  rent  due  on  another 
parcel  of  land,  leased  for  the  yearly  rent  of 
£7  10*.  commencing  the  1st  day  of 'January, 
1794  ;  and  because  the  said  sum  of  £17  16*.  Id. 
was  and  still  is  in  arrearand  unpaid  to  the  said 
•George  Wray,  on  the  1st  day  of  January,  1803, 
the  defendant  well  avows,  &c.,  the  taking,  &c., 
for  the  said  sum  of  £17  16*.  Id.,  to  wit  :  £6 
5X  on  the  first  piece  of  land,  and  the  said  sum 
•of  £11  lls.  Id.  on  the  second  piece  of  land. 
The  defendant  also  acknowledged  the  taking 
of  the  mare  and  colt,  and  justified  the  taking, 
for  rent  due  on  another  piece  of  ground,  leased 
for  the  yearly  rent  of  £5,  commencing  on  the 
1st  day  of  January,  1793,  and  because  the  said 
£10  10*.  was  and  still  is  unpaid,  he  avows,  &c. 
To  this  plea  there  was  a  special  demurrer  and 
joinder.  The  causes  of  demurrer  assigned, 
were,  1.  Because  the  defendant,  in  his  cog- 
nizance, does  not  allege  the  taking,  and  the 
place  where  taken,  to  be  within  the  jurisdic- 
tion of  the  Court  of  Common  Pleas.  2.  Be- 
cause he  does  not  allege  the  time  of  taking. 
3.  Because  the  commencement  of  the  several 
terms  are  not  shown  ;  and  4.  Because  the  cog- 
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nizances  are  contradictory,  incongruous  and 
unintelligible. 

Mr.  Z.  R.  Shepherd  argued  in  support  of  the 
demurrer,  1.  The  taking  and  place  are  not  al- 
leged to  be  within  the  jurisdiction  of  the  Court 
of  Common  Pleas. 

*[CounT.  It  has  been  already  decided  [*447 
that  it  is  not  necessary  that  the  defendant,  in 
his  plea,  should  allege  the  matter  to' be  with- 
in the  jurisdiction  of  the  Court  of  Common 
Pleas.] 

But  the  cause  is  local  in  its  nature,  and  the 
plea  in  the  present  case  is  in  the  nature  of  a 
declaration,  and  ought  to  contain  all  the  cer- 
tainty and  precision  as  to  time  and  place,  which 
is  required  in  a  declaration.  (Bac.  Abr.,  Re- 
plevin and  Avowry,  K.)  2.  No  time  is  al- 
leged in  the  plea.  (2  Lilly's  Entries,  356  ; 
Hob.  16  ;  Sid.,  10  ;  Gilb.  on  Replev.,  3d  ed., 
180.)  3.  The  plea  does  not  set  forth  for  what 
years  of  the  leases,  the  rent  was  due,  so  as  to 
enable  the  plaintiff  to  reply.  In  an  avowry 
for  rent,  it  must  be  for  an  entire  year,  or  years, 
or  if  a  part  of  a  year,  it  ought  to  show  that  the 
residue  is  paid,  that  it  may  appear  that  the 
landlord  is  satisfied.  (Gilb.  on  Replev. ,  3d  ed. , 
183;  Cro.  Car.,  184,  187;  4  Mod..  402  ;  12 
Mod.,  84.) 

Mr.  Foot,  contra.  Avowries  are  entitled  to 
favor,  and  ought  not  to  be  considered  with  so 
much  strictness  as  other  pleadings.  The  plea 
states  the  place  of  taking,  and  the  time  is  to 
be  inferred,  for  the  avowant  acknowledges  the 
taking,  when,  &c.,  as  stated  in  the  declaration. 
The  plea  is  well  drawn,  according  to  the  prec- 
edents, which  do  not  state  the  amount  due,  in 
the  manner  contended  by  the  plaintiff.  All  that 
is  requisite  is  to  state  the  lease  and  the  sum 
due  for  rent. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

The  cognizance,  in  this  case,  justifies  the 
taking  for  rent  the  goods  and  chattels  reple- 
vied, and  alleges  that  the  yearly  rent  reserved 
on  the  first  tract  is  £6  5*.,  commencing  on  the 
1st  day  of  January,  1794  ;  that  the  rent  for  the 
second  tract  is  £7  10*.,  commencing  the  1st 
day  of  January,  1793,  and  because  the  said 
sum  of  £17  16*.  Id.  was  unpaid  the  1st  day  of 
January,  1803,  viz:  £6  5*.  for  the  first  tract, 
and  £11  11*.  Id.  on  the  second  track,  he  avows, 
&c.  How  these  sums  are  made  out  it  is  diffi- 
cult to  perceive,  and  the  defendant  has  not,  in 
his  cognizance,  undertaken  to  show.  The  rent 
is  annual  for  both  pieces  of  land.  One  year's 
rent  for  both  pieces  does  not  make  the  amount. 
One  year's  rent  for  the  first,  with  respect  to 
which  the  defendant  *is  definite,  and  [*448 
two  year's  rent  of  the  second  piece,  make  more 
than  the  sum  of  £17  16*.  Id.,  so  that  to  make 
out  that  sum  there  uiust  be  a  part  of  a  year's 
rent  included.  It  is  settled  by  the  cases  re- 
ferred to  by  the  plaintiff's  counsel,  that  there 
cannot  be  an  avowry  or  cognizance  for  part  of 
the  rent,  without  showing  that  the  residue  is 
paid.  On  this  principle1,  the  plaintiff  must 
have  judgment,  unless  the  defendant  elects  to 
amend,  on  payment  of  costs. 


Judgment  for  the  plaintiff. 
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C.  and  W.  gave  a  Joint  and  several  promissory 
note  to  H.  for  $71.  H.  made  a  verbal  MpMOMUt 
with  W.  that  if  he  would  pay  him  $21.56  he  would 
not  call  on  W.  for  the  payment,  of  the  note,  but 
would  look  to  C.  for  the  residue.  W.  thereupon 
paid  the  S^l..v>.  which  was  indorsed  on  the  note.  H. 
afterwards  brought  an  action  on  the  note  against 
O.  and  W.  and  they  pleaded  the  agreement  with  H. 
and  the  acceptance  of  the  $21.55,  in  bar  of  the  ac- 
tion. It  was  held  that  the  agreement  between  H. 
and  W.,and  the  acceptance  of  the  $21.55  was  no  sat- 
isfaction of  the  note,  nor  bar  to  the  plaintiff's  ac- 
tion. 

Citatlons-2  Johns,  186  ;  2  Salk.,  575  ;  8  T.  R.,  168  ; 
2  Sim  ml..  48,  n.  1  ;  6  East,  232. 

THIS  was  an  action  of  asuump&it,  on  a  prom- 
issory note,  dated  the  3d  May,  1804,  by  j 
which  the  defendants  promised  jointly  and  j 
severally,  to  pay,  six  months  after  date,  to  O.  | 
S.  or  bearer,  $71,  with  interest.  The  defend- 
ants pleaded  non  attumpsit,  and  gave  notice 
that  they  would  prove,  on  the  trial,  that  Close 
and  Wilcox  paid  and  satisfied  the  note  to  O. 
S.  ,  the  bearer,  on  the  4th  October,  105,  and 
further,  that  before  the  suit,  they  paid  to  the 
said  O.  S.  $21.55  in  full  satisfaction  and  dis-  j 
charge  of  the  note,  which  sum  was  accepted  | 
by  the  said  O.  S.  in  full  satisfaction  and  dis-  ! 
charge  of  the  said  note  ;  and,  also,  that  they 
paid  the  sum  of  $21.55  to  the  plaintiff  in  full 
satisfaction  and  discharge  of  the  note,  which 
was  accepted  in  full  satisfaction  by  the  plaint- 
iff. The  cause  was  tried  at  the  Columbia  Cir- 
cuit in  December,  1806,  before  Mr.  Chief  Jus- 
tice Kent.  There  was  an  indorsement  on  the 
note  as  follows:  "  Received  on  this  note,  Oc- 
tober 4th,  A.D.,  1805,  $20.55."  It  was  proved 
at  the  trial  that  Close  gave  Wilcox  (who  was 
only  surety  for  him  in  the  note)  $21.55,  which 
449*]  *Wilcox  paid  to  the  plaintiff,  who 
declared  at  the  time  that  if  Wilcox  would  pay 
him  that  sum,  he  would  not  call  on  him  for  the 
payment  of  the  note,  but  would  collect  the 
residue  of  Close.  On  this  evidence,  the  plaint- 
iff was  nonsuited.  A  motion  was  made  to  set 
aside  the  nonsuit. 

Mr.  E.  Williams,  for  the  plaintiff,  contended 
that  the  parol  agreement  was  without  consid- 
eration and  void,  and  that  in  no  form  of  plead- 
ing could  a  payment  by  one  of  two  defendants 
of  a  part  of  the  debt,  and  a  promise  by  the 
plaintiff  not  to  call  on  him,  be  held  a  satisfac- 
tion of  the  debt,  so  as  to  bar  an  action  against 
both  defendants. 

Mr.  Rudd,  contra.  Here  was  a  good  con- 
sideration for  the  promise,  and  that  is  enough 
to  support  the  plea.  It  is  not  necessary  that 
the  whole  debt  should  be  the  consideration  ;  and 
an  accord  executed  is  a  good  bar,  though  only 
for  a  part  of  the  debt.  In  Lynn  v.  liruce  (2 
II.  Bl.,  317  ;  2  Term,  24)  it  was  admitted 
that  had  the  composition  been  paid  it  would 
have  been  a  satisfaction  ;  though  an  accord 
executory,  or  a  mere  agreement  to  accept  a  less 
sum,  was  no  bar. 

\fr.  Williams,  in  reply.  An  accord  and  sat- 
isfaction must  be  pleaded.  The  defendant 
must  prove  not  only  an  accord  but  a  satisfac- 
tion, and  that  the  original  debt  is  discharged. 
Admitting  the  notice  sufficient,  still  there  is 
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no  proof  of  an  accord  and  satisfaction.  There 
was  no  agreement  that  the  original  debt  should 
be  discharged,  but  merely  that  the  plaintiff 
would  resort  to  Close  for  the  residue.  There 
is  no  case  to  be  found  to  support  the  defense 
set  up  ;  all  the  authorities  are  in  favor  of  the 
plaintff.  (5  East,  232.) 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

An  agreement  never  to  sue  a  sole  debtor, 
made  on  a  valid  consideration,  or  a  covenant 
not  to  sue,  has  been  justly  held  to  operate  as  a 
release,  to  avoid  circuity  of  action  ;  not  that 
such  agreement  or  covenant  is  in  fact  a  release, 
but  that  it  may  be  pleaded  in  bar,  as  between 
those  parties,  and  it  operates  quasi  a  release. 
The  case  of  Cuylerv.  Cuyler  (ante,  186)  was  deci- 
ded on  this  principle.  But  where  there  are  two 
obligors.or  promisors,  a  covenant  *not  [*45O 
to  sue  one  of  them,  so  far  from  releasing 
the  demand,  has  been  repeatedly  held  not  to 
protect  the  other  obligor,  and  that  then  its  op- 
eration is  as  a  covenant.  (2  Salk.,  575  ;  8 
Term,  168  ;  2  Saund.,  48,  note  No.  1.)  But  in 
this  case,  the  matters  given  notice  of,  with  the 
plea,  do  not  enfbrace  the  case  of  Wilcox,  the 
defendant.  The  notice  sets  up  the  agreement 
not  to  call  on  him  for  payment,  but  to  look  to 
Close  for  the  residue,  as  full  satisfaction  and 
discharge 'of  the  note.  Now,  clearly,  the  agree- 
ment between  the  plaintiff  and  Wilcox  is 
wholly  different.  An  accord  and  satisfaction 
operates  as  a  final  bar  to  the  demand.  The 
proof  here,  if  proper  notice  had  been  given, 
would  not  have  barred  the  plaintiff's  remedy 
against  Close  ;  a  very  distinct  case,  therefore, 
is  made  out  by  the  evidence  from  the  one  set 
up  in  the  notice.  The  case  of  Fitch  v.  Button 
(5  East,  232),  and  the  authorities  there  cited, 
go  to  show  that  the  payment  of  the  $21.25  in 
this  case,  without  a  release  by  deed,  is  no  bar 
to  the  demand,  and  that  the  promise  to  look 
only  to  Close,  is  a  nudum  paclum.  We  are 
clearly  of  opinion  that  the  nonsuit  must  be 
set  aside.  The  costs  are  to  abide  the  event  of 
the  suit. 

Rule  granted. 

Distinguished— 77  N.  Y.,  142 ;  8  W.  Dig.,  407. 

Cited  in— 7  Johns.,  210;  13  Johns.,  87  ;  17  Johns.,  174; 
20  Johns.,  78,  463;  1  Cow.,  126;  9  Cow.,  37  ;  1  Wend.. 
231 ;  6  Wend.,  295  ;  9  Wend.,  337  ;  14  Wend.,  104  ;  22 
Wend.,  335  ;  4  Paig-e,  308  :  33  N.  Y.,  653  ;  48  N.  Y.. 
228  ;  65  N.  Y.,  448  ;  70  N.  Y.,  543  ;  3  Rob.,  713  ;  5  Rob.. 
12  ;  6  Rob.,  76  ;  3  E.  D.  Smith,  131 ;  38  N.  Y.  L.,  359. 
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Signature — Subscribing  Witness — Confession  of 
Signer — Proof  of. 

Proof  of  the  confession  of  the  party  signing  an 
instrument  not  under  seal,  that  he  executed  it,  is 
sufficient,  without  calling  the  subscribing  witness. 

Citation-Doug.,  216,  217. 

IN  ERROR,  on  certiorari.  The  defendant  in 
error  brought  an  action  against  the  plaint- 
iff in  error,  in  the  court  below,  on  a  promis- 
sory note,  made  by  the  defendant  below,  to 
which  there  w»s  a  subscribing  witness.  At 
the  trial,  the  defendant  denied  that  he  had 
given  the  note  ;  the  plaintiff  below  called  a 

JOHNS.  RKP..  2. 


1807 


MANNING  v.  DOWNING. 


45 


witness  to  prove  that  the  defendant  had  con- 
fessed that  he  executed  the  note  to  the  plaintiff. 
This  evidence  was  objected  to  on  the  part  of 
the  defendant,  on  the  ground  that  the  subscrib- 
ing witness  ought  to  have  been  produced  ;  or 
that  the  plaintiff  must  show  that  he  had  en- 
deavored to  procure  his  attendance,  and  that 
he  was  not  to  be  found,  or  was  out  of  the  ju- 
risdiction of  the  court.  The  justice  overruled 
the  objection,  and  admitted  the  evidence  of 
the  defendant's  confession,  upon  which  a  judg- 
ment was  rendered  for  the  plaintiff. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  judgment  below  is  supposed  to  be  er- 
roneous, because  the  justice  admitted  proof  of 
the  confession,  by  the  maker  of  the  note,  when 
it  was  shown  to  him,  that  he  had  given  it,  and 
that  he  owed  the  money,  though  there  was  a 
subscribing  witness,  not  produced,  and  of 
whom  no  such  account  was  given,  as  to  induce 
a  presumption  that  he  was  out  of  the  State,  or 
dead. 

It  appears,  indeed,  to  be  a  technical  rule  in 
the  English  courts,  not  to  allow  the  confessions 
of  the  party  to  be  evidence  of  the  execution  of 
sealed  instruments,  but  to  require  the  attend- 
ance of  the  subscribing  witness,  unless  it  ap- 
pear that  he  cannot  be  procured.     (Doug. ,  216, 
217,  Abbot  v.  Plumbe.)    I  have  not  met  with 
any  adjudged  cases  before  the  Revolution  in 
which  this  rule  is  laid  down,  and,  therefore, 
think  we  are  at  liberty  to  decide  this  case  on 
principle,  and  on  the  analogy  it  bears  to  other 
cases.     It  is  a  sound  principle  that  the  volun- 
452*]  tary  *confessions  of  a  party  are  the 
highest  evidence,  and  in  cases  affecting  life, 
and  personal  liberty,  this  rule  is  admitted  and 
daily  practised  upon.     It  is  another  principle 
admitted  in  the  case  of  Abbot  v.  Plumbe  (Doug. , 
216),  that  if  the  subscribing  witness  deny  the 
execution  of  a  deed,  you  may  prove  it  aliunde, 
From  these  considerations,  that  we  are  unfet- 
tered by  any  positive  adjudication  anterior  to 
the  Revolution,  that  the  party's  own  confes- 
sion is  the  highest  evidence,  and  that  you  may 
contradict  the  subscribing  witness,   I  think  it 
results  that  an  instrument,  though  attested  by 
a  subscribing  witness,  may  "be  proved  by  the 
confession  of  the  party  ^who  gave  it.     Allow- 
ing evidence  of  confes'sion,   does  not   touch 
upon  the  rule  that  requires  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible. 
That  rule  means  only  that  inferior  evidence 
shall  not  be  given,  when  higher  evidence  is  in 
the  possession  of  the  party,  or  is  presumed  to 
be  within  his  power.     The  confession  of  a 
party  that  he  gave  a  note,  or  any  instrument 
precisely  identified,  is  as  high  proof  as  that  de 
rived  from  a  subscribing  witness.     The  notion 
that  the  persons  who  attest  an  instrument  are 
agreed  upon  to  be  the  only  witnesses  to  prove 
it,  is  not  conformable  to  the  truth  of  transac 
tions  of  this  kind,  and,  to  speak  with  all  pos 
sible  delicacy,  is  an  absurdity.     At  Nini  Priu 
for  some  years  past,  the  subscribing  witnesses 
have  been  dispensed  with,  on  proof  of  the  con 

fession  of  the  party  who  gave  an  instrument 

To  allow  such  evidence  is  highly  convenient 

and  produces  no  manner  of  injury ;  nor  can 
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>erjury  on  such  a  subject  be  apprehended. 
We  are,  therefore,  of  opinion  that  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

Disapproved— 3  Allen,  451. 
Reviewed-84  N.  C.,  323,  324. 
Distinguished— 3  Johns.,  478. 

Cited  in— 13  Johns.,  75;  2  Wend.,  578 ;  7  Wend.,  «9 ; 
3  Wend.,  197 ;  34  N.  Y.,  184;  28  Barb.,  483. 


*MANNING  v.  DOWNING.  [*453 

Trantitory  Action —  Venue — Affidavits — Equita- 
ble Power  of  Courts, 

In  transitory  actions,  the  plaintiff  will  not  be  al- 
owed  to  retain  the  venue,  upon  a  stipulation  to 
give  material  evidence  in  the  county  where  the 
renue  is  laid,  if  the  defendant  satisfies  the  court 
that  he  has  material  witnesses  residing'  in  a  distant 
county,  unless  he  will  also  swear  that  he  has  ma- 
:erial  witnesses  residing  in  the  county  where  he  bus 
aid  the  venue.  An  affidavit  to  change  the  venue 
must  be  direct  and  positive,  that  the  cause  of  action 
arose  in  another  county ;  and  not  state  it  argument- 
atively.  The  court  have  an  equitable  power  over 
venues,  which  they  will  exercise,  to  promote  the 
convenience  of  suitors,  and  to  save  expense  to  the 
parties. 

HE  plaintiff  declared  for  goods  sold  and  de- 
JL  livered  to  the  son  of  the  defendant,  on  the 
guaranty  of  the  father,  and  laid  the  venue  in 
;he  City  and  County  of  New  York. 

Mr.  E.  Williams,  for  the  defendant,  moved 
to  change  the  venue  to  the  County  of  Colum- 
bia, on  an  affidavit  stating  that  the  letter  of 
guaranty  was  written  in»that  county,  and  that, 
therefore,  the  cause  of  action  arose  there,  and 
not  elsewhere,  out  of  that  county  ;  and,  also, 
that  there  were  several  witnesses  material  to 
his  defense  residing  in  Columbia. 

Mr.  T.  A.  Emmet,  for  the  plaintiff,  offered 
to  stipulate,  if  the  affidavit  was  sufficient. 

Per  Ouriam.  The  affidavit  in  this  case  varies 
from  the  form  prescribed,  and  which  has  been 
constantly  adhered  to.  It  states  the  origin  of 
the  cause  of  action  argumentatively,  and 
though  it  is  sufficient  to  show  that  the  first  act 
creating  the  defendant's  liability  arose  in  Col 
umbia,  it  by  no  means  establishes  that  the 
goods  were  sold  there  ;  and  if  they  were  not, 
then  the  cause  of  action  did  not  wholly  arise 
in  Columbia.  We  have  an  equitable  power 
over  venues,  and  we  ought  so  to  exercise  it  as 
to  promote  the  convenience  of  suitors,  and  to 
save  expense  to  the  parties.  In  actions  per- 
fectly transitory,  and  arising  on  contracts,  we 
will  not  permit  the  plaintiff,  by  a  stipulation 
to  retain  the  venue,  where  the  defendant  will 
satisfy  us  that  he  has  witnesses  material  to  his 
defense  in  a  distant  county.  In  this  case,  the 
defendant  has  shown  that  fact ;  and  unless  the 
plaintiff  can  make  affidavit  that  he  has  wit- 
nesses residing  in  the  county  in  which  he  has 
laid  the  venue,  it  must  be  changed  ;  if  he  show 
this,  then  his  right  to  lay  the  venue  where  he 
elects,  and  where  he  has  witnesses,  cannot 
yield  to  the  defendant's  convenience. 

*At  a  subsequent  day,  the  plaintiff  [*454 
produced  an  affidavit  that  he  had  witnesses 
residing  in  New  York,  and  was,  thereupon, 
permitted  to  retain  the  venue. 

Cited  in— 8  Johns.,  355;  9  Johns.,  248;  4  Cow.,  405. 
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RAW8ON  o.  DOLE,  late  Sheriff  of,  &c. 

K*wp6 — Action  Agatnxt  Sheriff— Debt — Case — 
Interest — Damages. 

In  an  action  of  debt  against  a  win  -Hir  for  an  escape 
of  a  debtor  In  custody  on  a  en.  int.,  no  interest  is  al- 
lowed ;  the  original  debt  and  damage  is  all  that  can 
be  recovered.  It  seems  that,  where  an  action  on 
the  caw  is  brought,  the  Jury  may  allow  interest  in 
the-  assessment  of  the  damages,  so  as  to  give  the 
plaintiff  all  that  he  has  lost  by  the  escape.* 

Citation-2  T.  R.,  136. 


I^HIS  was  an  action  of  debt  for  an  escape, 
and  the  only  question  was,  whether  in- 
terest is  recoverable  as  damages,  in  an  action 
of  debt,  for  the  escape  of  one  in  custody  on  a 

fl.    «Z. 

SPBNCER,  J.,  delivered  the  opinion  of  the 
court : 

The  common  law  remedy  to  proceed  against 
a  sheriff  for  an  escape,  by  action  on  the  case, 
has  been  holden  not  to  be  taken  away  by  the 
statute,  enabling  the  party,  in  whose  favor  an 
execution  issues  against  the  body  of  his  debtor, 
upon  his  escape  to  maintain  an  action  for  the 
debt  and  damages  for  which  he  was  committed. 

If  an  action  on  the  case  had  been  brought, 
it  might  have  been  inquired,  what  was  lost  by 
the  escape,  and  the  jury  might  have  given 
such  damages  as  they  supposed  the  party  had 
sustained  ;  but  in  the  action  of  debt,  every  in- 
-quiry  of  that  kind  is  improper,  for  the  statute 
has  fixed  the  extent  of  the  sheriff's  liability, 
that  is,  for  the  original  debt  and  damages  re- 
covered. As  the  defendant  could  go  into  no 
circumstances  of  mitigation,  the  plaintiff  must 
be  confined  to  the  precise  amount  of  the  orig- 
inal judgment,  with  costs;  and  this  is  conform- 
able to  the  case  of  Bonafous  v.  Walker  (2 
Term,  126). 

Judgment  for  the  plaintiff. 

Cited  in— 7  Johns.,  192;  1  Wend.,  401;  7  Wend., 
238;  44  N.  Y.,164;  31  Barb.,  66;  38  Barb.,  24;  19  How. 
Pr.,  565 ;  10  Abb.,  22 ;  11  Abb.  Pr.  227 ;  4  Bos.,  390, 402. 


455*]  *MARKLE  t>.  HATFIELD. 

Payment   by  Bank    Note — Forgery — No  Pay- 
ment. 

M.  sold  and  delivered  to  H.  a  number  of  cattle, 
and  received  payment  in  bank  notes,  which  he  af- 
terwards paid  away  to  C.,  who  discovered  one  of  the 
not**  to  be  forged.  Neither  M.  nor  H.  knew  that 
the  note  was  bad.  In  an  action  brought  by  M. 
against  H.  on  the  original  contract  for  cattle  sold 
•and  delivered,  it  was  nuld  that  a  forged  note,  or  a 

•Thomas  v.  Weed.  14  Johns.,  255;  Littlefleld  v. 
Brown.  1  Wend.  Ren.,  401.  See  the  People  v.  Birds- 
all,  The  People  v.  Matthewson,  20  Johns..  297,  300. 


bill  which  proves  to  be  of  no  value,  Is  no  payment, 
and  that  the  party  may  treat  it  as  a  nullity,  and  re- 
sort to  the  original  contract.* 

Citations— Dig.,  4«,  3.  50;  Pothier.  No.  495;  Rhep. 
Touch.,  140;  5  Co.,  114 ;  1  Esp.,  3;  7  T.  R..  64;  2  Cai., 
;  117 ;  1  Ld.  Raym.,  743 ;  Strange,  415, 508, 1248 ;  3  Burr., 
!  1354. 

i  T^IIIS  case  came  before  the  court  on  a  writ 
I  1  of  error  from  the  Court  of  Common  Pleas 
of  Dutchess  County,  founded  upon  a  bill  of 
exceptions. 

The  suit  below  was  an  action  of  assumpsit. 
The  declaration  contained  a  count  for  divers 
cattle,  sold  and  delivered  to  the  defendant ; 
and  counts  for  money  paid,  &c.,  lent,  &c.,  and 
for  money  had  and  received,  to  the  use  of  the 
plaintiff,  and  an  inrimul  computassent.  Plea, 
non  assumpsit. 

Upon  the  trial,  the  plaintiff  below  proved, 
that  in  October,  1805,  he  sold  to  the  defendant, 
who  was  a  butcher,  a  number  of  cattle,  for 
$120,  and  that  the  defendant  paid  him  the 
said  sum  in  bank  bills,  which  the  plaintiff  re- 
ceived in  full  payment.  Among  the  bills  so 
received,  there  was  one  for  fifty  dollars,  of  the 
Boston  Branch  Bank  of  the  United  States.  The 
plaintiff,  on  the  same  day  on  which  he  sold 
the  cattle  and  received  the  bills  in  payment, 
paid  the  same  note  of  $50  to  a  third  person  ; 
and  soon  afterwards  it  was  discovered  to  be 
counterfeit,  and  was  returned  to  the  plaintiff. 
The  same  bill  was  produced,  and  proved  to  be 
counterfeit,  upon  the  trial.  No  evidence  was 
given  that  the  defendant  below  knew  the  bill 
to  be  counterfeit,  and  he  was  proved  to  be  an 
illiterate  man.  The  counsel  for  the  defendant 
at  the  trial,  insisted  that  the  plaintiff  was  not 
entitled  to  recover  upon  the  proof;  but  the 
court  charged  the  jury  that  the  evidence  was 
sufficient,  and  that  the  plaintiff  was  entitled  to 
recover  the  fifty  dollars,  with  interest,  though 
there  was  no  evidence  of  any  fraud  in  the  de- 
fendant, and  the  jury  found  accordingly.  The 
bill  of  exceptions  was  taken  to  this  opinion, 
and  the  charge  of  the  court  below. 

*Mr.  Ruggles,  for  the  plaintiff  in  er-  [*456 
ror.  This  may  be  regarded  as  a  contract  of 
sale,  or  exchange  of  cattle  for  bank  notes. 
Bank  notes  are  to  be  considered  as  any  other 
property  or  goods,  transferable  by  delivery. 
Unless,  therefore,  there  be  an  express  warranty, 
or  deceit,  or  fraud,  in  the  transaction,  the  doc- 
trine of  caveat  emptor  will  apply.  (Setxas  v. 
Woods,  2  Caines,  48.)  '  Wnere  an  article  is  sold 
or  transferred,  without  warranty,  and  there  be 
no  fraud,  it  is  considered,  as  it  respects  the 
parties,  the  same  thing  in  fact  as  it  was  sup- 
posed to  be  at  the  time  of  delivery  (2  East,  314 ; 
Doug.,  18,  20);  and  if  it  should  turn  out  to  be 

tWhitbeck  v.  Van  Ness,  11  Johns.,  409,  and  the 
cases  there  referred  to.  Porter  v.  Talcott.  1  Cow. 
Rep.,  359 ;  Swartout  v.  Payne,  19  Johns.,  294. 


NOTE.— Payment  in  worthless  lank  notes  no  dis- 
chnrye  of  dettt. 

Payment  of  a  debt  In  counterfeit  hank  notes  is 
no  disc-barge.  Thomas  v.  Todd,  6  Hill,  340 :  Rams- 
dale  v.  Morton,  3  Pa.  St..  330;  Eagle  Bank  v.  Smith, 
5  Conn.,  71 ;  Simms  v.  Clark,  11  111.,  137 :  Semmes  v. 
Wilson,  5  Cr.  C.  C.,  285;  Young  v.  Adams,  6  Mass., 
182. 

This  rule  does  not  apply  to  a  payment  made  hona 
Me  to  a  bank  in  its  own  notes.  IT.  8.  Bank  v.  Bank 
of  Oa.,  10  Wheat..  333 ;  State  Bank  v.  Wells.  3  Pick., 
3SH. 

The  one  receiving  such  bill  or  note  is  bound  to  ex- 
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ercise  due  diligence  in  discovering  its  character, 
and  in  returning  it.  Kenny  v.  First  Nat'l  Bank  of 
Albany,  50  Barb.,  112;  Burrill  v.  Watertown  Bank, 
51  Barb.,  105 ;  cases  above  cited. 

Payment  in  notes  of  a  bank  Which  has  failed  is  no 
discharge,  the  receiver  being  ignorant  of  such  fail- 
ure. Ontario  Bank  v.  Lightbody,  13  Wend-,  101 ; 
Wainwright  v.  Webster.  11  Vt.,  57«:  Frontier  Bank 
v.  Morse,  22  Me.,  88;  Fogg  v.  Sawyer,  9  N.  H.,  365. 

See.  however.  Bayard  v.  Shunk,  1  Watts  &  8.,  92 ; 
Scruggs  v.  Cass.  8  Yerg.,  175;  Tim  mi  us  v.  Gibbins, 
18  Q.  B.,  722. 
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different,  the  vendee,  or  person  receiving  the  ar- 
ticle, can  never  recover  back  the  price  or  value 
paid.  (Doug.,  654  ;  2  East,  445.)  In  Pi-ice,  v. 
Neal  (8  Burrow,  1354)  it  was  held  that  where  a 
forged  bill  was  accepted  and  paid,  under  a  be- 
lief that  it  was  a  true  one,  that  the  acceptor, 
on  discovering  the  forgery,  afterwards,  could 
not  recover  back  the  money.  If  the  holder  of 
9.  bill  send  it  into  the  market,  without  indors- 
ing it,  and  it  turns  out,  afterwards,  to  be  of  no 
value,  he  is  not  bound  to  refund  the  money 
for  which  he  sold  it,  if  he  did  not  know  that  it 
was  bad.  (1  Ld.  Raym.,442;  Fennv.  Harrison, 
3  Term,  759.)  So  where  a  person  accepts  a 
bill  in  payment,  without  an  indorsement  by 
the  person  from  whom  he  receives  it,  he  can 
never  recover  back  the  money,  or  resort  to  the 
•original  contract,  in  case  the  bill  proves  to  be 
of  no  value.  (1  Esp.  Cas.,  106,  447.)  The  party, 
in  such  case,  takes  the  bill  at  his  own  risk. 
He  must  take  care  that  he  gets  good  bills,  or 
make  his  objection  at  the  time,  and  insist  on 
.an  indorsement  or  warranty.  So  that  bills  re- 
ceived in  payment  without  any  objection,  are 
•considered  as  cash.  Again,  counterfeit  money, 
if  accepted,  amounts  to  payment.  In  Wade's 
•ease  (5  Co.,  115  ;  Co.  Litt.,  208 ;  Shep.  Touch., 
140  ;  6  Bac.  Abr.,  450 ;  Tender,  B)  Lord  Coke 
states  a  decision,  that  where  a  party  to  whom 
money  was  tendered  accepted  it,  and  put  it  in 
his  purse,  but,  on  examining  it  before  he  left 
the  place,  discovered  some  of  it  to  be  counter- 
feit, and  refused  to  carry  it  away,  it  was  held 
that,  not  having  objected  to  it,  before  he  had 
accepted  it,  it  was  a  good  performance  of  a 
condition,  which  was  for  the  payment  of 
457*]  money.  In  the  present  case  there  *was 
.a  complete  acceptance  by  the  plaintiff  of  the 
bank  notes  paid  by  the  defendant,  which  were 
passed  away  by  him  to  a  third  person. 

Mr.  J.  Tattmadge,  contra.  The  doctrine  of 
•caveat  emptor  applies  only  in  the  sale  of  property 
where  the  party  has  it  in  his  power  to  examine 
-and  ascertain  the  truth,  and  does  not  use  due 
•diligence  to  protect  himself  against  mistake. 
It  would  be  extremely  hard  to  apply  it  in  the 
present  case,  where  the  party  could  have  no 
means  of  detecting  the  forgery.  The  defense 
set  up  is,  that  the  defendant  has  paid  for  the 
Battle  ;  to  support  which,  he  must  show  a  pay- 
ment in  good  money,  or  some  equivalent  satis- 
faction. In  Stedman  v.  Oooch  (1  Esp.1  Cas.,  3, 
•5)  Lord  Kenyon  laid  it  down,  as  clear  law, 
that  if  a  bill  or  note,  payable  at  a  future  day, 
•and  received  in  payment  for  a  debt,  be  of  no 
value,  as  if,  for  example,  it  be  drawn  on  a 
person  who  has  no  effects  of  the  drawer  in  his 
hands,  and  the  drawee  refuse  payment,  the 
holder  may  consider  it  as  waste  paper,  and  re- 
sort  to  his  original  demand.  So,  in  Pakford 
v.  Maxwell  (6  Term,  53),  Lord  Kenyon  ob- 
served "that  in  cases  of  this  kind,  if  the  bill 
given  in  payment  do  not  turn  out  to  be  pro- 
ductive, it  is  not  that  which  it  purports  to  be, 
and  which  the  party  receiving  it  expects  it  to 
be,  and  he  may  therefore  consider  it  as  a 
nullity,  and  act  as  if  no  such  bill  had  been 
given."  In  Owenson  v.  Morse  (7  Term,  64)  it 
was  decided  that  unless  the  party  agrees  to 
receive  the  bills  or  notes  as  payment,  and  to 
run  the  risk  of  their  being  paid,  the  mere  taking 
of  them  would  not  amount  to  a  payment.  And 
the  defendant,  who  insists  on  the  payment, 


must  prove  an  agreement,  by  the  plaintiff,  to 
accept  them  as  such,  and  take  them  at  his  own 
risk.  The  case  of  an  acceptor  of  a  bill,  which 
turns  out  to  be  forged,  was  decided  on  the 
principle  that  the  acceptor  impliedly  under- 
takes to  the  person  presenting  the  bill,  and 
who  is  not  presumed  to  know  the  handwrit- 
ing of  the  drawer,  that  the  bill  is  a  true  one, 
and  the  question  is,  in  whom  negligence,  or 
the  want  of  due  caution,  is  to  be  presumed. 
The  case  of  Price  v.  Neal,  therefore,  does  not 
*apply  to  the  case  now  before  the  [*458 
court.  As  to  the  case  of  Vane  \.  Studley,  cited 
from  Wade's  case,  it  may  be  observed  that  it 
was  a_mere  dictum  of  Lord  Coke.  If  intended 
as  a  general  rule  of  law,  it  is  against  every 
principle  of  justice  and  common  sense.  But 
the  only  question  was,  whether  there  had  been 
a  sufficient  tender  to  prevent  a  forfeiture  of 
the  lease  ;  and  the  court,  with  a  view  to  pre- 
vent a  forfeiture,  might  be  disposed  to  con- 
sider such  a  tender  as  sufficient.  Will  a  court 
of  justice  sanction  the  doctrine,  attempted  to 
be  derived  from  this  dictum,  that  where  one 
person  promises  to  pay  another  gold,  and  ten- 
ders him  brass,  which  the  other  accepts,  sup- 
posing it  to  be  gold,  that  it  shall  be  a  good 
payment  ?  But  if  bank  notes  are  considered 
as  money,  all  the  cases  about  sales  of  property, 
which  have  been  cited,  will  be  found  totally 
inapplicable,  and  the  plaintiff  must  recover. 
In  Miller  v.  Race  (1  Burrow,  452 ;  3  Term, 
554  ;  Chitty  on  Bills,  2d  ed.,  241)  Lord  Mans- 
field declared  that  bank  notes  were  not  goods, 
nor  securities,  nor  documents  for  debts,  nor 
were  they  so  esteemed  ;  but  were  treated  as 
money  and  cash,  in  the  ordinary  course  of 
business,  by  the  general  consent  of  mankind. 
He  considered  bank  notes  as  much  money  as 
guineas,  or  the  current-coin,  and,  as  used  in 
payments,  as  cash.  They  are  undoubtedly, 
the  circulating  medium  of  the  country,  and  it 
would  be  extremely  inconvenient,  impolitic 
and  oppressive,  to  consider  them  as  goods,  or 
to  apply  to  them  a  dictum  found  only  in  the 
very  ancient  report  of  Lord  Coke,  and  which 
is  recognized  by  no  modern  writer. 

Mr.  Huggles,  in  reply,  insisted  that  there  was 
no  difference  between  receiving  a  bank  note 
which  proves  to  be  bad  and  any  other  property 
which  turns  out  to  be  of  no  value.  Bank 
notes,  he  contended,  could  not  be  considered 
in  all  respects  as  money;  they  were  not  a  legal 
tender  in  discharge  of  a  debt  (2  Bos.  &  Pull., 
526),  for  the  party  may  refuse  to  receive  them, 
and  insist  upon  cash,  or  the  current  coin.  In 
the  case  of  Owenson  v.  Morse,  he  observed,  the 
goods  sold  were  not  delivered,  nor  the  contract 
executed  as  in  the  present  case. 

*KENT,  Ch.  J.,  delivered  the  opin-  [*459 
ion  of  the  court: 

The  justice  of  this  case  is  clearly  with  the 
defendant  in  error.  He  parted  with  his  goods 
to  the  plaintiff,  without  receiving  the  com- 
pensation which  was  intended.  It  would  be 
matter  of  regret,  if  the  law  obliged  us  to  re- 
gard a  payment  in  counterfeit,  instead  of 
genuine  bank  bills,  as  a  valid  payment  of  a 
debt,  merely  because  the  creditor  did  not  per- 
ceive and  detect  the  false  bills  at  the  time  of 
payment.  The  reasonable  doctrine,  and  one 
which  undoubtedly  agrees  with  the  common 
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sense  of  mankind,  is  laid  down  by  Paulus  in 
the  Digest,  and  ha«  been  incorporated  into  the 
French  law.  He  says  that  if  a  creditor  re- 
ceive by  mistake  anything  in  payment  dif- 
ferent from  what  was  due,  and  upon  the  sup- 
position that  it  was  the  thing  actually  due,  as 
if  he  receive  brass  instead  of  gold,  the  debtor 
is  not  discharged,  and  the  creditor,  upon  of- 
fering to  return  that  which  he  received,  may 
demand  that  which  is  due  by  the  contract.  <W 
<l  n  a  in  aurum  tibi  promisissem,  tibi  ignoranti 
qua»i  aurum  as  solverim,  non  liberator.  (Dig., 
48,  8,  50  ;  Pothier,  Traite  des  Obligations,  No. 
495.) 

But  there  are  some  ancient  dicta  in  the  En- 
glish law,  which  advance  n  contrary  doctrine 
in  respect  to  gold  and  silver  coin.     It  is  said 
that  the  creditor  must  at  his  peril  count  and 
examine  the  money  at  the  time  he  receives  it. 
Bank  bills  are  not  money,  in  the  strictly  legal 
and  technical  sense  of  the  term ;    but  as  they 
circulate,  and  are  received  as  money,  in  the  or- 
dinary transactions  of  business,  it  becomes  ma- 
terial to  examine  into  the  authority  and  solidity 
of  these  positions  in  the  books.   In  Shepherd's 
Touchstone  (p.  140)  it  is  laid  down,  and  with  a 
reference  to  the  Terms  de  Ley,  that  if  pay- 
ment be  made  partly  with  counterfeit  coin, 
and  the  party  accept  it,  and  put  it  up,  it  is  a 
good  payment.  Shepherd's  Touchstone  is  sup- 
posed to  be  the  work  of  Mr.  Justice  Doderidge, 
and,  as  such,  it  has  always  been  considered  as 
a  book  of  authority;  but  it  loses  some  of  its 
character  for  accuracy  when  we  consider  it  as 
a  posthumous  and  surreptitious  publication. 
The  book  to  which  it  refers  gives  no  increased 
4OO*]  weight  to    the    dictum.     *The   same 
doctrine  is  contained  in   Wade's  case  (5  Co., 
114);  but  it  is  supported  only  on  the  authority 
of  the  case  of  Vane  r.  Studley,  which  is  there 
cited,  in  which  it  is  said  to  have  been  adjudged, 
that  where   the  lessor  demanded  rent  of  his 
lessee,  according  to  the  condition  of  re-entry, 
and  the  lessee  paid  the  rent  to  the  lessor,  who 
received  it  and  put  it  into  his  purse,  and  after- 
wards discovering  a  counterfeit  piece  among 
the  money,  he  refused  to  carry  it  away,  and 
re-entered  for  the  condition  broken,  the  re- 
entry was  held  not  to  be  lawful,  because  he 
accepted  the  money  at  his  peril.     This  case  of 
Vane  v.  Studley  is  cited  cautiously,  and  stated 
as  said  to  have  been  so  adjudged.     With  re- 
gard to  Wade's  case  itself,  it  did  not  require 
the  aid  of  any  such  decision,  because  no  such 
question  arose  in  that  case,  and  it  was  adopted 
by  Lord   Coke  merely  in  illustration  of  his 
opinion.  Perhaps  the  question  arising  upon  the 
forfeiture  of  a  condition  might  have  induced 
the  judges  the  more  readily  to  adopt  the  rule, 
though  in  Shepherd  the  rule  is  laid  down  as 
general,  and  without  any  special  application. 
(The  rule  in  the  Touchstone,  seems  also  laid 
down  in  relation  to  what  may  be  a  good  per 
formance  of  a  condition.)    These  loose  dicta, 
and  this  doubtful  case  of  Vane  v.  Studley,  are, 
then,  as  far  as  I  have  been  able  to  discover,  all 
the  authority  which  we  have  for  this  ancient 
doctrine ;    and  it  is  to  be  remarked  that  we 
rind  no  subsequent  sanction  of  it  through  all 
the  accumulated  decisions  in  the  English  law. 
On  the  contrary,  the  modern  decisions  are 
founded  on  different  principles.     They  apply 
another  and  juster  rule  to  cases  of  payment  in 
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negotiable  paper.  These  cases  are  so  very  an- 
alogous to  the  one  before  us,  that  it  would  be- 
very  difficult  to  raise  a  distinction. 

In  Stulman  v.  Gooch  (1  Esp.  Cases,  3),  the 
plaintiff  took  in  payment,  for  goods  sold  to 
the  defendant,  three  promissory  notes  of  one- 
Finlay,  payable  at  the  house  of  one  Brown, 
and  gave  the  defendant  a  receipt  to  that  effect. 
It  appeared  that  Finlay  had  no  effects  in  the 
hands  of  Brown,  and  the  plaintiff  sued  upon 
the  original  demand,  before  the  notes  were 
payable.  Lord  Kenyon  held,  and  his  opinion 
was  afterwards  concurred  in  by  the  other  judges 
*of  the  King's  Bench,  that  if  such  a  [*46l 
bill  or  note  was  of  no  value,  the  creditor  might 
consider  it  as  waste  paper,  and  resort  to  his 
original  demand.  If  the  plaintiff  in  that  case- 
was  not  bound  by  the  acceptance  of  the  prom 
issory  note  of  Finlay,  because  it  proved  after- 
wards to  be  of  no  value,  why  should  the  de- 
fendant in  the  present  ca«e  be  bound  by  the 
acceptance  of  a  pretended  promissory  note 
from  the  Boston  Branch  Bank,  when  the 
note  proves,  afterwards,  to  be  counterfeit? 
Whether  it  be  the  promissory  note  of  an  in- 
dividual, or  of  a  corporation,  can  make  no  dif- 
ference. Thecreditor,  in  both  cases.is  presumed 
to  have  been  ignorant  of  the  want  of  value  in 
the  note.  He  cannot  be  chargeable  with  negli- 
gence in  not  detecting,  in  the  first  instance, 
the  want  of  value,  because,  the  means  of  as- 
certaining whether  the  note  was  or  was  not  of 
value,  may  be,  and  probably  were,  equally  in 
both  cases,  absent  from  the  party.  The  like 
doctrine  was  advanced  in  the  case  of  Oirem&n 
v.  Morse  (7  Term,  64),  and  it  has  been  adopted 
and  applied  to  a  similar  transaction  of  pay- 
ment, in  a  negotiable  note,  in  the  case  of  Roget 
v.  Merritt  &  Clapp,  decided  in  this  court.  (2- 
Caines,  117.) 

The  negotiable  note  of  a  third  person,  and  a 
bank  note,  are  equally  promissory  notes,  for 
the  payment  of  money ;  and  if  the  receiver 
may  be  presumed  in  the  one  case,  and  not  in 
the  other,  to  have  taken  upon  him  the  risk  of 
the  solvency  of  the  drawer,  there  is  no  pre- 
sumption in  either  case  that  he  assumes  upon 
himself  the  risk  of  forgery.  In  the  case  of 
goldsmiths'  notes,  which  formerly  were  ac- 
counted as  ready  cash,  Lord  Chief  Justice  Holt 
did,  indeed,  once  say  ( Tassel  v.  Lewis,  1  Lord 
Raym.,1 743),  that  the  receiver  gave  credit  to- 
the  goldsmith,  and  took  them  at  his  peril ;  but 
this  doctrine  has  since  been  exploded  by  re- 
peated decisions.  (Str.,  415,  508,  1248.)  .Even 
were  we  to  admit  (which  I  do  not)  that  there 
might  be  some  difficulty  in  surmounting  the 
opinion  of  Lord  Coke,  as  to  gold  and  silver 
coins,  yet,  as  to  bank  bills  and  other  promis- 
sory notes,  we  must  conclude,  upon  the  strengh 
of  authority,  *as  well  as  upon  the  rea-  [*4O2 
son  and  justice  of  the  case,  that  the  charge  of 
the  court  below  was  correct,  and  that  the  judg- 
ment ought  to  be  affirmed. 

I  have  not  thought  it  requisite  to  pay  much 
attention  to  the  case  of  Price  v.  Neal  (3  Bur- 
row, 1354),  which  was  cited  in  the  argument, 
because  I  consider  that  case  as  decided  upon 
principles  which  have  no  application  to  the 
case  before  us.  It  was  there  held  to  be  incum- 
bent upon  the  acceptor  of  a  forged  bill  of  ex- 
change, to  satisfy  himself  of  the  genuinein1-- 
of  the  drawer's  'hand,  before  he  accepts  and 
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pays  it,  as  he  must  be  presumed  to  know  his 
correspondent's  hand  ;  and  that  it  was  not  in- 
cumbent upon  the  defendant  to  inquire  into 
that  fact.  That  decision,  therefore,  turned 
upon  the  negligence  imputable  to  the  one  par- 
ty, and  not  to  the  other.  No  such  imputation 
arises  in  the  present  case.  The  acceptance  of 
a  bill,  and  the  indorsement  of  a  note,  give  a 
credit  to  the  paper,  which,  upon  commercial 
principles,  the  party  is  not  afterwards  at  lib- 
erty to  recall. 

Judgment  affirmed. 

Distinguished— 13  Barb.,  548 ;  10  Wheat.,  342. 

Followed-67  Mo.,  539. 

Cited  in— 7  Johns.,  192 :  11  Johns.,  414 ;  19  Johns., 
297;  ICow.,  380;  11  Wend.,  16:  13  Wend.,  105;  2  Hill, 
608  ;  6  Hill,  341 ;  19  N.  Y.,  503 ;  43  N.  Y.,  163 ;  2  Barb., 
635 ;  13  Barb.,  548 ;  50  Barb.,  114 ;  4  Duer,  161 ;  6  Duer, 
486 ;  1  Abb.  N.  S.,  145 ;  36  Ohio  St.,  496 ;  3  Allen,  259 ; 
501nd.,  525;  67  Mo.,  539;  10  Wheat.,  342;  11  How. 
(U.  S.),  159. 


PATCHER  v.  SPRAGUE. 

Trespass — Pleading. 

In  an  action  of  trespass,  the  defendant  pleaded 
that  the  goods  taken  were  seized  by  a  deputy-sher- 
iff, by  virtue  of  a  warrant,  as  the  property  of  an 
absconding-  .debtor  (setting  forth  the  proceedings  of 
the  act,  and  that  the  plaintiff  held  the  goods  by  a 
fraudulent  conveyance  from  the  debtor),  and  that 
the  defendant  acted  in  aid  of  and  by  command  of 
the  deputy-sheriff,  &c.,  it  was  held  to  be  a  good 
plea.  Several  dependent  facts,  which  make  but  one 
point  of  defense,  may  be  pleaded  together.  Where 
the  issue  to  be  taken  on  a  rejoinder  must  be  sub- 
stantially the  same  as  on  the  plea,  the  replication 
may  conclude  to  the  country. 

Citations— 3  Cai.,  160 ;  1  Burr.,  316 ;  2  Johns.,  437 ; 
Saund.,  1, 103,  n.  1 ;  2  Johns.,  428. 

rpHIS  was  an  action  of  trespass.  The  dec- 
-L  laration  stated  that  the  defendant,  on  the 
17th  November,  1806,  at  Kingsbury,  &e.,  with 
force  and  arms,  took  and  carried  away  from 
the  plaintiff,  nine  horses,  &c.,  of  the  value  of, 
&c.,  then  owned  and  possessed  by  the  plaint- 
iff, which  the  defendant  kept  and  detained 
for  six  days,  by  which  the  horses  were 
much  damaged,  and  made  worse,  and  the 
463*]  *plaintiff  lost  the  sale  of  the  horses, 
&c.,  to  his  damage,  &c.  The  defendant 
pleaded,  1.  Not  guilty.  2.  That  one  H. 
Sage,  on  the  10th  November,  1806,  was  in- 
debted to  the  defendant,  in  the  sum  of  $100, 
over  and  above  all  discounts,  and  departed  out 
of  the  State,  or  kept  concealed  within  it,  with 
intent  to  defraud  his  creditors  of  their  just  de- 
mands, or  to  avoid  being  arrested  by  the  ordi- 
nary process  of  law ;  that  the  defendant  ap- 
plied to  the  first  judge  of  the  Court  of  Com- 
mon Pleas  of  Washington  County  (stating  the 
Eroceedings  to  obtain  an  attachment  against 
age,  pursuant  to  the  ' '  Act  for  relief  against 
absconding  and  absent  debtors "),  that  a  war- 
rant of  attachment  was  issued  by  the  said 
judge  to  the  sheriff  of  the  County  of  Washing- 
ton, commanding  him  to  attach  all  the  prop- 
erty, &c. ,  of  the  said  Sage,  which  warrant  was 
delivered  to  one  Hough,  a  deputy-sheriff,  to 
be  executed  in  due  form  of  law ;  that  the 
plaintiff,  on  the  17th  November,  1806,  was 
possessed  of  the  said  nine  horses,  by  virtue  of 
a  conveyance  thereof,  made  to  him  by  the  said 
Sage,  with  intent  to  defraud  the  creditors  of 
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the  said  Sage  of  their  just  debts  ;  that  the  dep- 
uty-sheriff, by  virtue  of  the  said  warrant,  and 
the  defendant,  in  aid  and  by  the  command  of 
the  said  deputy-sheriff,  did  attach,  and  for  the 
space  of  two  days  did  safely  keep  the  said 
horses,  as  for  the  proper  goods  and  chattels  of 
the  said  Sage,  which  is  the  same  trespass  com- 
plained of  by  the  plaintiff ;  that  after  the  said 
horses  were  so  attached,  the  plaintiff,  pursu- 
ant to  the  fourth  section  of  the  said  act,  put  in 
a  claim  to  the  said  horses  as  his  property,  and 
the  said  deputy-sheriff  did,  thereupon,  sum- 
mon and  swear  a  jury,  to  try  the  property  of 
the  said  horses,  and  the  said  jury  did,  by  in- 
quisition, on  the  21st  November,  1806,  find  the 
said  horses  to  be  the  property  of  the  plaintiff, 
and  the  said  deputy -sheriff  did,  thereupon,  de- 
liver the  said  horses  to  the  said  plaintiff ;  and 
this  the  said  defendant  is  ready  to  verify,  &c. 
A  notice  was  also  subjoined  by  the  defendant, 
*stating  specially  the  proceedings  on  [*464 
the  attachment,  as  mentioned  in  the  second 
plea. 

The  plaintiff,  in  his  replication  to  the  second 
plea,  denied  that  he  was,  on  the  17th  Novem- 
ber, 1806,  possessed  of  the  said  horses  by  vir- 
tue of  a  conveyance  thereof  made  to  him  by 
the  said  Sage,  with  intent  to  defraud  the  cred- 
itors of  the  said  Sage,  &c.,  in  manner  and 
form,  &c. ,  and  also  that  the  said  Hough,  the 
deputy-sheriff,  by  virtue  of  the  said  warrant, 
and  the  said  defendant  in  aid  and  by  command 
of  the  said  Hough,  and  the  said  Hough,  for 
the  space  of  two  days,  did  safely  keep  the  said 
horses,  as  and  for  the  proper  goods  and  chat- 
tels of  the  said  Sage,  as  the  defendant,  in  his 
said  plea,  has  alleged,  with  a  conclusion  to  the 
country. 

To  this  replication  there  was  a  special  de- 
murrer, and  joinder. 

Mr.  Weston,  in  support  of  the  demurrer, 
contended  that  the  replication  was  double,  in- 
formal, multifarious,  and  ought  to  have  con- 
cluded with  a  verification. 

Messrs.  Skinner  and  Foot,  contra,  insisted 
that  the  plaintiff  had  a  right  to  put  as  many 
facts  as  he  pleased  at  issue,  provided  they 
made  but  one  point.  That  the  fault  of  du- 
plicity, if  any,  originated  in  the  plea,  which 
stated  two  facts,  to  which  the  plaintiff  must 
answer  in  his  replication.  Both  facts  being 
negatived  by  the  replication,  the  parties  were 
at  issue,  and  the  proper  conclusion  was  to  the 
country.  (3  Caines,  160  ;  1  Burrow,  316 ;  2 
Term,  439.)  The  plea  was  itself  bad.  It 
ought  to  have  averred  that  the  horses  were  the 
property  of  Sage.  A  party  in  a  suit  cannot 
justify  in  assisting  an  officer  to  take  property, 
unless  he  shows  that  he  had  a  lawful  right  to 
do  so,  that  is,  that  such  property  really  be- 
longed to  the  defendant  named  in  the  execu- 
tion. (1  Ld.  Raym.,  309;  Cro.  Eliz.,  187- 
Buller,  N.  P.,  23,  83.)  Again,  the  facts  in  the 
plea  are  laid  without  a  venue  (3  Salk.,  381), 
and  there  is  no  averment  that  Sage  had  secretly 
departed  oul  of  the  State,  or  kept  concealed 
within  it,  in  the  language  of  the  act.  (Laws 
of  N.  Y.,  Vol.  I.,  p.  236.) 

VAN  NESS,  J.  The  first  question  that  arises, 
in  the  consideration  of  this  cause,  is,  whether 
the  defendant  has  pleaded  a  good  plea  in  bar ; 
for  if  he  has  not,  the  plaintiff  *must  [*465 
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have  judgment,  notwithstanding  his  replica- 
tion may  be  bad,  according  to  the  well-settled 
rule,  that  judgment  must  be  against  the  party 
who,  in  pleading,  commits  the  first  fault.  The 
fourth  section  of  the  act,  referred  to  in  the 
plea,  provides  that  if  the  sheriff  shall  ignor- 
antly  seize  any  goods  which  shall  be  claimed 
by  a  third  person,  such  sheriff  may  summon  a 
lury  to  try  the  right,  and  if  the  jury  find  in 
favor  of  the  claimant,  the  sheriff  shall  forth- 
with restore  the  property.  The  defendant,  in 
this  case,  does  not  place  the  taking  of  the 
horses  by  the  deputy-sheriff,  on  the  ground  of 
his  having  done  so'  ignorantly,  and  so  excuse 
the  taking,  but  he  sets  up  a  fact  which,  if  true, 
amounts  to  a  complete  and  perfect  justifica- 
tion. If  the  deputy -sheriff  was  justifiable,  the 
defendant  was  so  also,  having,  as  he  avers  in 
his  plea,  acted  subordinately  to  the  deputy- 
sheriff,  in  his  aid,  and  by  his  command.  The 
warrant  was  regularly  issued,  and  the  horses 
taken  were  in  the  plaintiff's  possession,  under 
a  fraudulent  conveyance  from  Sage,  the  ab- 
sconding or  absent  debtor.  If  that  be  the  fact, 
the  deputy-sheriff  was  not  only  justifiable,  but 
bound  to  attach  the  horses  under  the  warrant. 
The  inquisition  of  the  jury,  who  found  the 
right  of  property  to  be  in  the  plaintiff,  is  not 
conclusive,  on  the  question  of  the  right.  That 
inquisition  merely  protected  the  sheriff  against 
a  prosecution  for  the  seizure,  and  entitled  the 
claimant  to  an  immediate  restoration  of  the 
property,  leaving  to  the  assignees,  if  they 
thought  tit,  the  nght  to  contest  the  validity  of 
such  claim  in  a  suit  at  law.  I  consider  the 
plea,  therefore,  to  be  good. 

The  next  question  that  arises  is,  whether 
there  is  a  good  replication.  The  facts  stated 
in  the  plea,  as  constituting  a  justification,  are, 
1st.  That  the  warrant  was  regularly  issued 
and  delivered  to  the  deputy-sheriff.  3d.  That 
the  deputy-sheriff  seized  the  horses  by  virtue 
of  the  warrant,  being  the  property  of  Sage, 
but  in  the  possession  of  the  plaintiff,  under  a 
fraudulent  conveyance.  3d.  That  the  defend- 
ant acted  in  aid  and  by  command  of  the  dep- 
uty-sheriff. These  are  all  dependent  facts, 
4OO*]  making  but  one  *defense,  and  an  omis- 
sion to  state  either  of  them  in  the  plea,  would 
have  rendered  the  justification  incomplete. 

The  replication  admits  the  first  and  takes 
issue  directly  upon  the  other  facts.  The  case  of 
Strong  v.  Smith  et  al.  (3  Caines,  160),  and  the 
case  there  referred  to,  of  Robinson  v.  Haley  (1 
Burrow,  316),  are  both  in  point,  and  decisive 
on  this  subject ;  all  the  modern  decisions  are 
in  unison  with  them.  Indeed,  the  law  on  this 
subject  is  so  well  established  that  it  ought  not 
again  to  have  been  called  in  question.  A  plea 
may  contain  as  many  facts  as  are  necessary  to 
constitute  one  defense  and  it  is  not,  on  that 
account,  double.  (See  ante,  437.)  In  this  plea 
there  are  a  variety  of  facts,  but  dependent,  and 
all  tending  to  the  same  point.  The  second 
exception  is  also  groundless.  Several  and  dis- 
tinct facts,  and  things  in  the  sense  in  which  it 
is  intended  this  exception  shall  be  understood, 
are  not  attempted  to  be  put  in  issue.  What 
has  been  said  in  answer  to  the  first  exception, 
applies  equally  to  the  second.  As  to  the  third 
exception  ;  when  a  replication  ought  to  con- 
clude to  the  country,  and  when  with  a  verifi- 
cation, has  frequently  embarrassed  the  ablest 
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special  pleaders  on  this  subject,  and  it  is  diffi- 
cult to  lay  down  any  general  rule.  Each  case 
must,  in  a  great  measure,  depend  on  its  own 
circumstances.  Sergeant  Williams,  in  his 
edition  of  Saunders  (Vol.  I,  p.  108,  n.  1),  has 
elaborately  discussed  the  question  and  reviewed 
all  the  leading  cases  relating  to  it.  The  only 
objection  to  the  conclusion  in  this  replication 
is,  that  it  selects  three  particular  facts  alleged 
in  the  plea,  and  puts  them  in  issue.  The  rule 
for  a  long  time  was,  that  when  a  particular 
fact  in  the  plea  was  selected  and  traversed, the 
replication  ought  to  conclude  with  a  verifica- 
tion ;  but  it  has  been  justly  remarked  that  this 
rule  is  not  universally  true  ;  that  many  in- 
stances maybe  mentioned  where  the  conclusion 
must  be  to  the  country.  It  seems  now  to  be 
considered  as  the  best  and  safest  rule,  where  a 
defendant  cannot  take  any  new  or  other  issue 
in  his  rejoinder  than  the  matter  he  had  plead- 
ed before  without  a  departure  from  his  plea, 
or  where  *the  issue  on  the  rejoinder  [*467 
would  be  the  same  in  substance  as  on  the  plea, 
for  the  plaintiff  to  conclude  to  the  country. 
This  rule  has  very  properly  been  adopted  by 
the  plaintiff  in  the  present  case.  Had  he  con- 
cluded with  a  verification,  it  would  only  have 
led  to  prolixity,  and  the  issue  must  eventually 
have  been  substantially  the  same.  (See 
ante,  428.) 

The  plaintiff,  by  his  replication,  without  in- 
troducing any  new  matter,  admits  that  Sage 
had  absconded,  and  the  proceedings  under  the 
statute  before  mentioned  (for  whatever  is 
traversable  in  pleading,  and  which  is  not  trav- 
ersed, is  admitted),  but  he  denies  he  had  posses- 
sion of  the  horses  under  the  fraudulent  convey- 
ance, and  that  the  officer  seized  them  by  virtue 
of  the  warrant,  and  denies,  also,  that  the  de- 
fendant acted  in  his  aid  and  by  his  command  ; 
thus  negativing  the  material  affirmative  facts 
in  the  defendant's  plea.  On  this  state  of  the 
pleadings  the  parties  can  fairly  go  to  trial,  and 
the  merits  of  the  cause  be  fairly  investigated. 
My  opinion,  therefore,  is,  that  the  plaintiff 
ought  to  have  judgment. 

KENT,  Ch.  J.,  and  SPENCER,  J.,  were  of  the 
same  opinion. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  case,  gave  no  opinion. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Cow.,  332 ;  7  Cow.,  461, 452 ;  1  Den.,  670. 
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THE   COMMERCIAL    INSURANCE 
COMPANY. 

SAME 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Verdict  Agaimt  Evidence — Two  Trial* — Third 
Trial  Denied. 

In  actions  on  two  policies  oif  insurance  on  the 
same  vessel,  where  there  had  been  two  trials  in 
each  cause,  and  two  verdicts  for  the  plaintiff  on  the 
subject  of  seaworthiness,  the  court  refused  to  grant 
a  third  trial. 
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IN  February  Term  last,  the  court  granted 
new  trials  in  these  causes,  considering  the 
verdicts  as  against  evidence,  as  to  the  fact  of 
seaworthiness.  (See  ante,  p.  124.)  The  causes 
having  been  again  tried,  verdicts  were  a 
second  time  found  for  the  plaintiff.  On  the 
second  trial,  the  only  additional  evidence  on 
the  part  of  the  plaintiff  was,  that  the  vessel,  in 
going  down  the  Connecticut  River,  struck  on 
a  bar  of  sand,  so  as  slightly  to  impede  her 
course. 

4(>8*J  *A  motion  was  made  for  a  new  trial, 
and  argued  by  Messrs.  D.  B.  Ogden  and  P.  W. 
Raddiff  for  the  plaintiff,  and  Mr.  Harison  for 
the  defendants. 

Per  Curiam.  Here  have  been  two  trials  in 
each  of  these  causes  on  the  same  question  of 
fact.  As  four  different  juries  have  found  that 
the  vessel  was  seaworthy,  and,  on  the  last 
trial,  some  further  evidence  was  adduced  on 
the  part  of  the  plaintiff,  we  do  not  think  it  ex- 
pedient to  disturb  the  verdict.  The  rule  must 
be  denied. 

Rule  refused. 


ST.  JOHN  v.  STANDRING. 

Trover — Tenants  in  Common. 

A  and  B  being:  joint  owners  of  certain  carding: 
machines,  A  sold  his  half  to  C,  and  B  and  C  agreed 
to  work  them  tog-ether.  Soon  afterwards  the  ma- 
chines were  taken  by  B  and  delivered  to  a  sheriff, 
who  took  and  sold  them  by  virtue  of  a  .fieri  facias, 
against  A.  In  an  action  of  trover  brought  by  C 
against  B,  for  half  of  the  machines,  it  was  held  that 
tenants  in  common  of  a  chattel  cannot  maintain 
trover  against  each  other ;  that  the  tenancy  in  this 
case  was  not  severed  by  the  sale  from  A  to  C,  and 
that  the  action  would  not  lie.* 

Citations— 2  Cai.,  166 ;  Litt.,  sec.  323. 

rFHIS  was  an  action  of  trover  for  the  equal 
-L  half  of  two  carding  machines.  The  cause 
was  tried  at  the  Rensselaer  Circuit  in  May, 
1807,  before  Mr.  Justice  Spencer.  On  the  trial 
the  following  facts  appeared  in  evidence  :  One 
Schemerhorn  on  the  19th  day  of  March,  1803, 
demised  to  Smith  and  Babcock  a  mill,  a  small 
house  and  a  piece  of  ground,  for  the  purpose 
of  greeting  the  carding  machines,  for  the  term 
of  eight  vears,  at  the  yearly  rent  of  $60.  On 
the  4th  d'ay  of  March,  1803,  Smith  and  Bab- 
cock  assigned  all  their  right  in  the  demised 
premises  to  the  plaintiff,  and  also  conveyed  to 
him  the  one  half  of  the  carding  machines 
erected  on  the  premises,  the  defendant  being 
owner  of  the  other  half  of  the  said  machines. 
Soon  after  the  purchase  made  by  the  plaintiff, 
the  defendant  agreed  with  him  to  work  the 
machines  on  the  same  terms  as  he  had  done 
with  Smith  and  Babcock,  that  is,  that  the  de- 
fendant should  receive  one  fourth  of  the  net 
profits,  after  deducting  all  expenses.  The 
plaintiff  repaired  the  machines  and  worked 
them  about  six  weeks,  when  the  defendant  en- 
tered the  premises  and  delivered  the  machines 
to  a  deputy-sheriff,  who  sold  them  at  auction  by 
virtue  of  a  fieri  facias,  issued  on  a  judgment 
against  Babcock.  The  defendant  purchased 
the  machines  at  the  sheriff's  sale  for  $300  and 
retained  the  possession. 

*Wilson  et  al.  v.  Reed,  3  Johns.,  175 ;  Shelden  v. 
Skinner,  4  Wend.  Rep.,  525. 
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*The  counsel  for  the  defendant  [*469 
moved  for  a  nonsuit  on  the  ground  that  the 
plaintiff  and  defendant  being  tenants  in  com- 
mon of  the  machines,  an  action  of  trover  would 
not  lie  ;  and  the  judge,  being  of  that  opinion, 
a  nonsuit  was  accordingly  entered. 

On  a  motion  made  to  set  aside  the  nonsuit, 
Mr.  Russell  for  the  plaintiff,  contended  that  by 
the  sale  of  Smith  and  Babcock,  of  their  half 
of  the  machines  to  the  plaintiff,  the  tenancy 
in  common  was  severed  ;  that,  according  to 
the  principle  decided  in  Selden  v.  Hitchcock  (2 
Caines,  166),  if  one  tenant  in  common, with  the 
assent  of  the  other  sells  his  share,  there  is  a 
severance  of  the  tenancy  in  common. 

That,  though  the  original  sale  in  this  case 
was  not  made  with  the  express  consent  of  the 
defendant,  yet  he  afterwards  acquiesced  in  it. 
His  taking  possession,  therefore,  of  the  whole 
was  a  tortious  act.  So  if  the  property  be  de- 
stroyed, an  action  will  lie  ;  and  this  need  not 
be  a  physical  destruction  of  the  thing,  but  a 
technical  loss  of  the  thing  is  sufficient.  (Buller, 
N.  P..  34,  35,  Barnadiston  v.  Chapman.) 

Messrs.  Fool  and  Skinner,  contra,  insisted 
on  the  principle  as  established,  that  one  tenant 
in  common  cannot  maintain  trover  against  his 
co-tenant.  The  plaintiff,  by  his  purchase  of 
Smith  and  Babcock,  became  tenant  in  com- 
mon with  the  defendant.  (1  Salk.,  392;  1  East, 
363;  2  Term,  658;  Co.  Lit.,  189  6.)  He  stands 
precisely  in  the  same  situation  as  did  the 
vendors',  in  relation  to  the  defendant. 

VAN  NESS,  J.  Three  points  are  raised  for  con- 
sideration of  the  court  in  this  cause:  1.  That 
the  purchase  by  the  plaintiff  severed  the  tenancy 
in  common.  2.  That  the  taking  and  the  sale 
by  the  defendant  was  tortious  and  where  one 
tenant  in  common  usurps  the  possession  and 
wrongfully  excludes  his  co-tenant,  the  other 
may  maintain  trover  against  him.  3.  That 
the  plaintiff  had  a  right  to  the  exclusive  pos- 
session and  enjoyment  of  the  property  for  one 
year  at  least,  under  the  agreement,  and  that 
the  defendant  was  liable  for  a  partial  conver- 
sion of  the  property,  before  the  year  had  ex- 
pired. 

In  support  of  the  first  point,  the  case  of  Selden 
v.  Hitchcock  is  relied  on.  But  that  case  dif- 
fers from  the  present.  *There  the  [*47O 
property,  which  consisted  of  a  cago  of  salt, 
was,  in  its  nature,  divisible  ;  and  the  plaintiff 
purchased  the  undivided  share  of  one  of  the 
partners,  with  the  approbation  and  by  the  ad- 
vice of  the  other  partner,  and  on  the  engage- 
ment of  the  latter  to  deliver  the  quantity  so 
purchased  whenever  it  should  be  called  for. 
None  of  these  circumstances  attended  the 
transfer  by  Babcock  of  his  share  in  the  card- 
ing machines  to  the  plaintiff.  There  is,  there- 
fore, no  analogy  between  the  two  cases.  But 
it  is  said  that  the  defendant  has  severed  the 
tenancy  in  common  by  seizing  and  selling  the 
machines,  and  by  subsequently  possessing  and 
using  the  same,  exclusively  of  the  plaintiff. 
This  is  directly  against  all  the  authorities. 
Littleton  (sec.  323)  says,  "  If  two  be  possessed 
of  chattels  personal,  by  divers  titles,  as  of  a 
horse,  &c.,  and  one  take  the  whole  to  himself, 
out  of  the  possession  of  the  other,  the  other 
hath  no  remedy  but  to  take  this  from  him  who 
hath  done  the  wrong,  to  occupv  in  common, 
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Jfcc.,  when  he  can  see  his  time."  Coke,  in  his 
comment  on  the  above  passage,  says,  "  If  one 
tenant  in  common  take  all  the  chattels  per- 
sonal, the  other  has  no  remedy  by  action  ;  but 
he  may  take  them  agajn  ;  and  tins  has,  ever 
-in.-.- .  been  the  law  on  the  subject.  That  the 
defendant  has  deprived  the  plaintiff  of  the  pos- 
session under  color  of  the  ft.  fa.,  does  not 
alter  the  case.  Neither  the  defendant  or  the 
sheriff  could  devest  the  plaintiff  of  his  right 
of  property  by  &fi.fa.  against  Babcock,  who 
haa  previously  parted  with  all  his  interest. 

The  agreement,  upon  which  the  plaintiff 
rests  the  third  point,  is  so  imperfectly  and  ob- 
scurely stated  in  the  case,  that  he  must  fail  in 
that  also.  It  does  not  appear  that  the  defend- 
ant let  to  him  his  moiety  of  the  machines  for 
a  year,  or  any  other  determinate  period. 

I  am  of  opinion,  therefore,  that  the  plaintiff 
take  nothing  by  his  motion. 

KENT,  Ch.  J.,  and  SPENCER,  J.,  concurred. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Rule  refused. 

Cited  in— 15  Johns.,  181 :  4  Wend.,  530;  7  Wend.. 
450:  24  Wend.,  393,  394;  3  Hill,  70 ;  1  Lans.,  429;  2 
Lans.,  184 ;  2  Barb.,  635 ;  22  Barb.,  569 ;  28  Barb.,  292. 


471*]  *THOMAS 

V. 

N.   THOMPSON,   Administratrix  of  A. 
THOMPSON,  Deceased. 

Judgment  Debtor — Appointment  as  Executrix  of 
Creditor — Personal  Action  —  Suspension  by 
Voluntary  Act — Discharged. 

Where  A  recovered  judgment  against  B,  as  ad- 
ministratrix of  C,  and  afterwards  appointed  B  ex- 
ecutrix, and  two  others  executors  of  his  last  will 
and  testament,  and  died,  it  was  held  that  the  judg- 
ment debt  was  thereby  extinguished.  A  personal 
action  once  susi>ended  by  the  voluntary  act  of  the 
party  entitled  to  it,  is  forever  gone  and  discharged. 

Citations— 8  Rep.,  136 ;  Co.  Litt.,  264  b,  n.  1 ;  Hob., 
10;  1  Salk..  299:  Cro.  Car.,  372;  1  Bos.  &  Pull.,  630; 
Toll.  Ex..  347,348;  1  Salk.,  306;  1  Saund.,  219  a.,  336, 
n.  10,  337,  n.  1 ;  3  T.  R.,  685 :  1  Atk.,  292 ;  2  Bac.  Abr., 
1190, 10;  Hob.,  10;  2  Tyng.  (Mass.),  14 ;  2  East,  P.  C., 
774. 

THIS  was  an  action  of  a&sumpsit.  The  dec- 
laration contained  five  counts ;  1.  For 
goods  sold  and  delivered,  &c.  2.  Quantum 
meruit  thereon.  3.  For  money  lent,  &c.  4. 
Money  paid,  laid  out,  &c.  5.  Money  had  and 
received,  &c.,  and  the  promises  were  stated 
to  have  been  made  by  the  intestate  in  his  life- 
time. 

The  defendant  pleaded  that  a  certain  other 
Alexander  Thompson,  after  the  death  of 
Alexander  Thompson  the  intestate,  to  wit,  in 
the  term  of  August,  1806,  recovered  judgment, 
in  an  action  of  assumpsit,  against  the  defend- 
ant, as  administratrix,  for  the  sum  of  $1,250 
damages,  and  $22.97  costs,  which  were  ad- 
judged to  be  levied  of  the  goods  and  chattels 
of  the  said  intestate,  at  the  time  of  his  death 
in  the  hands  of  the  defendant  to  be  adminis- 
tered, if  she  had  so  much  in  her  hands  to  be 
administered,  and  if  she  had  not,  then  the  said 
$22.97,  de  bonis  propriis,  &c.,  as  by  the  record 
of  the  said  judgment,  &c.,  which  said  judg- 
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mi 'ii t  was  in  force  and  unsatisfied,  &c.,  and 
that  the  defendant  had  fully  administered  all 
and  singular  the  goods  and  chattels  of  the  said 
A.  Thompson,  deceased,  which  were  his  at  the 
time  of  his  death,  and  which  had  come  to  the 
hands  of  the  defendant  to  be  administered, 
except  goods  and  chattels  to  the  value  of 
$1,160.83,  &c.,  and  that  the  defendant  hath 
not,  &c.,  any  goods  or  chattels  of  the  said  A. 
Thompson,  deceased,  &c.,  in  her  hands  to  be 
administered,  except  the  said  goods  and  chat- 
tels, to  the  value  of  $1,160.83,  which  are  not 
sufficient  to  satisfy  the  money  due  and  owing  on 
the  said  judgment,  and  this  the  defendant  is 
ready  to  verify,  &c.  The  plaintiff  replied  that 
the  said  Alexander  Thompson,  the  plaintiff,  in 
whose  favor  the  judgment  against  the  defend- 
ant, as  *administratrix,  &c.,  had  been  [*472 
recovered,  as  alleged  in  the  plea,  on  the  10th 
June,  1806,  made  his  last  will  and  testament, 
and  appointed  John  Thompson,  Josiah  Masters, 
executors,  and  the  defendant,  executrix,  of 
his  said  last  will  and  testament,  and  afterwards, 
to  wit,  on  the  10th  September,  1806,  and  after 
the  recovering  of  the  said  judgment  against 
the  defendant,  died,  to  wit,  at  Pittstown,  in 
the  County  of  Rensselaer,  without  altering  or 
revoking  his  said  will ;  and  that  afterwards, 
to  wit,  on  the  9th  day  of  October,  1806,  the 
said  John  Thompson,  Josiah  Masters  and  the 
defendant  duly  proved  the  said  will,  and  took 
upon  themselves  the  burden  of  the  execution 
thereof  ;  and  by  reason  of  the  premises,  the 
said  $1,272.97,  so  recovered  against  the  de- 
fendant, for  damages  and  costs,  became 
wholly  extinguished  in  law,  and  the  defend- 
ant became,  and  is  wholly  acquitted  and  dis- 
charged from  the  payment  thereof,  &c.  To 
this  replication  there  was  a  general  demurrer 
and  joinder. 

Messrs.  H.  Bleacher  and  /Sedgtcick,  in  support 
of  the  demurrer.  The  question  is,  whether 
the  appointment  by  a  judgment  creditor  of 
the  administratrix  of  the  debtor,  as  his  execu- 
trix, is  an  extinguishment  or  release  of  the 
debt.  The  general  rule  is,  that  if  a  creditor 
appoint  the  debtor  his  executrix,  it  shall  ope- 
rate as  a  release  or  extinguishment  of  the  debt. 
(Toller's  Law  of  Exec.,  2d  ed.,  347,  348  ;  Co. 
Litt.,  264  b,  note  1  ;  1  Salk.,  307.)  The  cases 
to  be  found  in  support  of  this  doctrine,  are 
where  the  debt  is  due  from  the  debtor  in  his 
original  capacity,  and  not  as  executor  or  ad 
ministrator.  There  is  a  difference  between  a 
suspension  of  a  remedy  by  operation  of  law, 
and  by  the  voluntary  act  of  the  party.  (3  Bac 
Abr., "11,  5th  ed.,  Exec,  and  Adm.,  A,  10,  Cro. 
Car.,  372.)  If  a  person  die  intestate,  and  the 
ordinary  grant  administration  to  the  debtor, 
the  debt  is  not  thereby  extinguished,  because 
he  comes  into  the  administration  by  operation 
of  law.  So  if  the  debtee  make  the  executrix 
of  the  debtor  his  executrix,  and  die,  this  is  no 
extinguishment  of  the  debt,  because  the  ex- 
ecutrix is  not  entitled  in  her  own  right,  but  in 
the  right  of  another.  The  general  rule  as  to  the 
presumption  of  an  intention  to  give  a  legacy 
or  release.  *cannot  apply  to  the  present  [*47*:J 
case.  A  mere  suspension  of  a  remedy  by  the 
act  of  law,  is  different  from  an  extinguishment. 
(Toller,  349.) 

Mr.   Rvssell,   contra.     It  has  been  long  an 
established  principle,  that  where  a  personal 
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action  is  once  suspended  by  the  voluntary  act 
•of  the  party,  it  is  forever  discharged.  In  the 
case  of  Cf wet/tarn  et  al.  v.  Ward(l  Bos.  &  Pull., 
•636)  it  was  so  decided,  on  the  authority  of 
ancient  decisions  ;  and  that  if  the  obligee,  in  a 
joint  and  several  bond,  make  one  of  two 
obligors  his  executor  with  others,  the  action 
•on  the  bond  is  discharged,  as  to  both  obligors. 
The  appointment  of  the  defendant,  in  this 
•case,  as  executrix,  operated  as  a  release. 
Though  not  a  debtor,  in  her  own  right,  yet, 
being  appointed  executrix  by  the  judgment 
•creditor,  there  was  no  person  who  could  en- 
force the  judgment  against  her.  As  the  ap- 
pointment was  the  act  of  the  creditor,  it  must 
be  considered  as  a  voluntary  suspension  of  the 
remedy,  which -is,  therefore,  forever  lost  and 
.gone. 

VAN  NESS,  J.  That  a  personal  action  once 
suspended,  by  the  voluntary  act  of  the  party 
entitled  to  it,  is  forever  gone  and  discharged, 
is  a  rule  as  well  settled  as  any  in  the  law.  (Sir 
-John  NeedJutm's  case,  8  Rep  ,  136  ;  CokeLitt., 
264,  b,  note  1  ;  Hob.,  10  ;  1  Salk.,  299  ;  Cro. 
Car.,  372  ;  1  Bos.  &  Pull.,  630  ;  Tollers's  Law 
•of  Exec.,  347,  348.) 

It  is  equally  well  settled,  that  if  a  creditor 
appoint  his  debtor  his  executor,  such  appoint- 
ment, if  the  debtor  takes  upon  himself  the 
burden  of  the  execution  of  the  will,  shall  oper- 
ate as  a  release  (Cro.  Car.,  372),  or  extinguish- 
ment of  the  debt.  But  to  the  latter  rule  there 
are  many  exceptions,  and  the  leaning  of 
•courts  of  justice  has,  of  late,  been  in  favor 
•of  restricting  its  generality,  and  it  is,  per- 
haps, to  be  wished,  that  it  never  had  existed. 

The  defendant,  by  her  plea,  admits  that  she 
has  in  her  hands  assets,  unadministered,  to  the 
.amount  of  $1,160.83,  which  sum,  it  is  clear, 
she  would  have  a  right  to  apply  towards  the 
discharge  of  the  judgment  in  question,  if  her 
.appointment,  as  executrix  of  Alexander 
Thompson,  did  not  operate  as  a  complete  re- 
lease or  extinguishment  of  it.  I  notice,  partic- 
ularly, the  fact  that  the  defendant  has  assets, 
.as  administratrix  of  Alexander  Thompson, 
474*]  *Jun.,  to  nearly  the  amount  of  the 
judgment,  as  that  will  be  found  important, 
when  I  consider  a  case  cited  on  the  argument 
by  the  defendant's  counsel,  to  show  that  the 
present  case  is  not  within  the  rule  which  I  have 
first  laid  down. 

The  appointment  of  the  defendant  as  ex- 
ecutrix, by  Alexander  Thompson,  after  he  had 
obtained  the  judgment  against  her  as  adminis- 
tratrix of  his  debtor,  Alexander  Thompson, 
Jun.,  was  his  own  act.  Upon  his  death,  and 
after  his  will  had  been  proved,  the  remedy  for 
•enforcing  the  payment  of  the  debt  was,  by 
this  act,  completely  suspended.  The  circum- 
stance, that  two  other  persons  were  executors 
with  the  defendant  does  not  vary  the  case  ; 
for  it  has  been  held  that  where  the  creditor 
makes  his  debtor  and  others  his  executors, 
the  debt  is  discharged,  on  the  ground  that 
•one  executor  canflot  sue  another  for  a  debt 
<iue  from  one  of  them  to  the  testator.  The 
•cases  go  still  further  :  where  the  debtee  makes 
•one  of  a  number  of  joint  and  several  obligors, 
his  executor,  the  debt  is  gone,  on  the  ground 
that  a  release  of  one  obligor  is  a  release  to  all. 
Nay,  if  the  debtor  make  even  the  wife  of  one 
JOHNS.  REP.,  2. 


or  the  several  obligors  his  executrix,  the  effect 
is  the  same,  and  this,  because  she  cannot 
unite  in  a  suit  against  her  husband  ;  and  the 
remedy,  being  suspended  by  the  act  of  the 
party  entitled  to  it,  is  extinct.  The  case  before 
us  is  much  stronger  than  those  which  I  have 
mentioned,  and  is  clearly  within  the  first  rule 
L  have  stated. 

In  order  to  determine  when  a  suspension  of 
the  remedy  works  an  extinguishment  of  the 
debt,  Holt,  Chief  Justice,  in  the  case  of  Wang- 
ford  v.  Wangford(\.  Salk.,  306)  says,  that  when 
the  same  hand  is  to  receive  that  ought  to  pay, 
that  amounts  to  an  extinguishment.  This 
applies  with  full  force  to  the  case  before 
us.  Here  the  defendant,  as  executrix  of  the 
judgment  creditor,  Alexander  Thompson,  had 
a  right  to  receive  the  amount  due  on  the  judg- 
ment, and  having  assests  as  administratrix  of 
the  judgment  debtor,  she  ought  to  pay.  The 
judgment,  consequently,  by  her  appointment 
*as  executrix  (the  will  having  been  [*475 
proved),  is  extinguished. 

But  I  am  inclined  to  think  that  the  present 
case,  is,  also,  within  the  second  rule.  The 
effect  of  this  judgment  was  to  render  the  de- 
fendant, in  case  of  failure  of  assets,  liable  in 
her  individual,  as  well  as  representative  capa- 
city ;  that  is  to  say,  if  the  fund  in  her  hands 
as  administratrix,  proved  inadequate  to  the 
payment  of  this  judgment,  or  if  she  had  ap- 
plied it  to  other  purposes,  properly  or  im- 
properly, her  own  estate  would  have  been 
liable.  (1  Saund.,  219  a,  'note,  336,  note  10, 
337,  note  1  ;  3  Term,  68/i ;  1  Atk.,  292.)  When 
Alexander  Thompson,  therefore  made  her  his 
executrix,  she  was  personally  his  debtor,  and 
so  clearly  within  the  rule,  that  when  a  creditor 
makes  his  debtor  his  executor  the  debt  is  re- 
leased or  extinguished. 

I  will  now  briefly  notice  the  cases  relied  upon 
by  the  defendant's  counsel,  on  the  argument. 
The  first  is  from  Bacon's  Abridgment.  (3  Bac. 
Abr.,  119,  Exec,  and  Admin.,  A,  10.)  It  is 
there  laid  down,  "that  if  the  debtee  make  the 
executrix,  of  the  debtor  his  executrix,  and  dies, 
this  is  no  extinguishment,  because  the  execu- 
trix is  entitled  to  the  same,  not  in  her  own 
right,  but  in  the  right  of  another.  In  support 
ot  this  proposition,  Bacon  cites  the  case  of 
Dorcliester  v.  Webb  (Cro.  Car.,  372).  On  ex- 
amination, that  case  will  be  found  not  to 
support  it.  It  was  this:  Anne  Dorchester,  ex- 
ecutrix of  Anne  Rowe,  brought  debt  on  an 
obligation  against  Webb.  The  defendant 
pleaded,  that  John  Dorchester,  late  husband  of 
the  plaintiff,  Anne  Dorchester,  and  the  de- 
fendant, Webb,  were  obliged,  in  this  bond  to 
Anne  Rowe,  jointly  and  severally,  and  that 
John  Dorchester  died,  and  made  Anne,  his 
wife,  and  the  obligee,  Anne  Rowe,  his  execu- 
trixes, and  that  Anne  Rowe  renounced,  and 
Anne  Dorchester  administered,  and  that  assets 
to  pay  the  said  debt  came  to  the  plaintiff, 
Anne  Dorchester ;  the  plaintiff  replied,  con- 
fessing the  will  of  John  Dorchester,  and  that 
Anne  Rowe,  the  obligee,  had  renounced,  but 
that  the  said  Anne  Dorchester  had  fully  ad- 
ministered all  the  goods  of  John  Dorchester  ; 
and,  afterwards,  the  said  Anne  Rowe  made 
the  plaintiff,  Anne  *  Dorchester,  [*476 
her  executrix,  and  that  neither  at  the  death  of 
the  said  Anne  Rowe,  nee  unquum  posted,  any 
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roods  of  the  said  John  Dorchester  came  to  the 
Bands  of  the  plaintiff.  And  upon  this,  the 
defendant  demurred.  The  court  gave  judg- 
ment for  the  plaintiff,  but  for  reasons  arising 
out  of  the  peculiar  circumstances  of  the  case, 
and  in  nowise  irreconcilable  with  the  gen- 
eral current  of  the  authorities  on  this  subject. 
It  appeared,  and  stress  is  laid  upon  it  by  the 
court,  that  at  the  time  the  plaintiff  was  made 
executrix  of  Anne  Rowe,  she  had  fully  admin- 
istered all  the  assets  in  her  hands  as  execu- 
trix of  her  husband.  John  Dorchester,  one  of 
the  joint  and  several  obligors,  and  that  so  the 
plaintiff  had  "in  a  manner,  discharged  herself 
of  being  executrix  of  John  Dorchester,  and 
had  not  any  of  his  estate ;"  and  the  court 
conclude  by  saying,  "Wherefore,  siuc«  she," 
the  plaintiff,  "having  fully  administered  all 
the  goods  of  John  Dorchester,  and  not  being 
chargeable  for  that  debt,  as  executrix  to  John 
Dorchester,  she,  as  executrix  to  the  said  Anne 
Rowe,  may  maintain  the  action  against  Webb, 
the  other  obligor."  The  ground  upon  which 
this  decision  is  made  manifestly  is,  that  the 
plaintiff,  at  the  time  she  was  made  executrix 
to  Anne  Rowe,  had  fully  administered  the 
assets  in  her  hands  as  administratrix  to  her 
husband,  John  Dorchester,  one  of  the  obligors. 
That  case,  therefore,  is  not  within  the  rule 
laid  down  by  Holt,  Chief  Justice,  before  men- 
tioned, that  when  the  same  hand  is  to  receive 
that  ought  to  pay,  the  debt  is  extinguished  ; 
because  the  plaintiff,  Anne  Dorchester,  having 
no  assets  of  her  husband,  though  she  was  the 
person  having  a  right  to  receive,  she  was  not 
the  person  who  ought  to  pay.  And  this  will 
be  found  to  be  fully  supported  by  the  opinion 
delivered  by  Holt,  in  the  case  of  Wangford  V. 
Wangford  (1  Salk.,  306). 

The  case  of  Fryer  v.  Gildridge  (Hob.,  10) has 
a  strong  bearing  upon  the  one  now  before  us, 
and  the  first  resolution  of  the  court  there  will 
also  be  found  not  to  be  entirely  reconcilable 
with  the  decision  in  Dot-cheater  v.  Webb. 
4:77*]  *After  a  full  consideration  of  this 
subject,  and  a  recurrence  to  the  authorities,  I 
am  clearly  of  opinion  that  the  judgment  in 
question,  under  the  circumstances  of  this  case, 
is  extinguished.  And  1  am  also  inclined  to 
think,  that  inasmuch  as  the  defendant  was 
personally  liable  for  this  judgment,  at  the 
time  she  was  appointed  executrix  of.  Alex- 
ander Thompson,  in  the  event  of  the  failure 
of  the  assets  of  the  estate  of  Alexander 
Thompson,  Jun.,  that  the  judgment,  for  that 
reason,  is  also  discharged  and  released,  and 
that,  therefore,  the  plaintiff  is  entitled  to  judg- 
ment. 

KENT,  Ch.  J.,  and  SPENCER,  «/.,  were  of  the 
same  opinion. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Judgment  for  the  plaintiff. 

Cited  in— 2  Cow.,  807 ;  4  Hill,  644 ;  46  Super.,  4. 


THE  PEOPLE  r.  GARDNER. 

Theft — Original  Talcing  out  of  Jurisdiction. 

Where  a  person  stole  a  horse  in  the  State  of  Ver- 
mont, and  fled  into  this  State,  where  he  was  appre- 
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bended  with  the  horse  in  his  possession,  it  was  held 
that  he  could  not  be  tried  in  this  State  for  the 
felony;  but  was  to  be  considered  merely  as  a 
fugitive  from  justice. 

THE  prisoner  was  indicted  and  convicted  of 
felony  at  the  sessions  in  Washington 
County,  for  stealing  a  horse.  On  the  trial  it 
appeared  that  the  original  taking  of  the  horse 
was  in  the  State  of  Vermont,  but  that  the 
prisoner  was  apprehended  in  Washington 
County,  with  the  horse  in  his  possession.  The- 
question  was  submitted  to  the  court  whether 
the  prisoner  could  be  tried  and  punished  in  thif 
State  for  the  felony. 

Per  Curiam.  We  are  of  opinion  that  the 
prisoner  cannot  be  tried  for  this  offense  in  this 
State.  When  the  original  taking  is  out  of  the 
jurisdiction  of  this  State,  the  offense  does  not 
continue  and  accompany  the  possession  of  the 
thing  stolen,  as  it  does  in  the  case  where  a 
thing  is  stolen  in  one  county,  and  the  thief  is 
found  with  the  property  in  another  county.1 
The  prisoner  can  be  considered  only  as  a  fugi- 
tive from  justice  from  the  State  of  Vermont. 

Cited  in— 2  Johns.,  479 ;  11  Wend.,  131 :  16  N.  Y.,. 
348 ;  2  Park.,  596 ;  23  Mich.,  480 ;  24  Ohio  St.,  172;  31 
N.  J.  L.,  86. 


*HAZARD  ?>.  RAYMOND.    [*478 

Rent — Payable  Quarterly — Goods  Taken  in  Exe- 
cution— Landlord's    Claim. 

Where  the  goods  of  a  tenant  who  had  hired  a 
house  for  a  year,  for  a  sum  payable  quarterly,  are 
taken  in  execution,  the  landlord  is  not  entitled  to- 
rent  for  the  current  quarter,  but  only  to  the  rent 
due  on  the  last  quarter  day. 

THE  defendant  hired  a  house  from  one 
Doyer  for  one  year,  commencing  on  the- 
1st  May,  1807,  for  the  sum  of  $700,  payable- 
quarterly.  One  quarter's  rent  was  due  on  the 
1st  August  last,  which,  excepting  $25,  was 
paid.  On  the  12th  October,  1807,  &  fieri  facias 
was  issued  out  of  this  court  against  the  de- 
fendant, which  was  delivered  to  the  sheriff 
the  next  day,  and  the  goods  of  the  defendant, 
which  were  in  the  house,  were  sold  by  the 
sheriff  on  the  20th  day  of  the  same  month, 
and  entirely  removed  from  the  demised  prem- 
ises. At  the  time  of  the  sale  and  removal, 
the  landlord  gave  notice  of  the  rent  being  in 
arrear,  and  demanded  payment  thereof  to  the 
time  of  the  seizure  of  the  eoods.  The  amount 
of  rent  due.  including  the  $25,  calculated 
to  the  time  of  sale,  was  $88.55 ;  and  the  sheriff 
retained  the  sum  of  $200,  the  amount  of  rent 
due  computed  to  the  end  of  the  current 
quarter.  (Laws  N.  Y.,  Vol.  I.,  p.  137,  138, 
sees.  12,  13,  14;  Bac.  Abr.,  Rent.,  K,  note. 
Cook  v.  Cook.)  The  case  was  submitted  to  the- 
court  without  argument. 

Per  Curiam.  The  landlord  is  not  entitled 
to  be  paid  the  accruing  rent,  but  only  for  the 
rent  due  to  the  end  of  the  last  quarter,  preced- 
ing the  seizure  by  the  sheriff. 

1.— See  contra,  Tynsr's  Mass.  Reports,  Vol.  II.,  p. 
14 ;  The  Commonwealth  v.  Andrews ;  2  Easts'  Pleas 
of  the  Crown,  774. 
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HACKLEY  v.  PATRICK. 

Motion  for  Commission — Affidavit. 

An  affidavit  on  which  a  motion  is  made  for  a  com- 
mission to  examine  witnesses  abroad,  must  state 
that  the  cause  is  at  issue,  or  special  circumstances, 
to  induce  the  court  to  grant  a  commission  before 
issue  joined. 

MR.  COLDEN  moved  for  a  commission  to 
take  the  examination  of  witnesses  in  this 
cause,  on  an  affidavit  which  he  read. 

Mr.  Mulligan,  contra,  objected  that  the 
affidavit  was  not  made  by  the  party,  and  that 
it  did  not  state  that  the  cause  was  at  issue. 
(1  Caines,  73 ;  2  Caines,  259.) 

Per  Curiam.  The  affidavit  is  not  sufficient, 
and  no  special  circumstances  are  stated. 

Rule  refused. 


479*] 


*THE  PEOPLE 


8CHENCK. 


Theft — Original  Act  out  of  Jurisdiction — Dis- 
charge— Detention — Notice. 

Where  a  person  was  indicted  in  the  city  of  New 
York,  for  stealing  a  gun,  and  the  jury  found  a 
special  verdict  that  the  gun  was  stolen  in  the  State 
of  New  Jersey,  and  brought  by  the  prisoner  into 
this  State,  where  it  was  found  in  his  possession,  the 
court  said  that  the  prisoner  was  entitled  to  his  dis- 
charge: but  they  ordered  him  t>  be  detained  in 
prison  three  weeks,  and  notice  thereof  to  be  given 
to  the  executive  of  New  Jersey,  and  if  the  prisoner 
should  not  be  demanded  within  that  time  that  he 
be  discharged. 

Citation— 2  Johns.,  477. 

THE  prisoner  was  indicted  at  a  court  of 
general  sessions  of  the  peace  in  the  city 
of  New  York,  for  felony,  in  stealing  a  gun, 
the  property  of  one  Carroll.  The  jury  found 
a  special  verdict  that  the  prisoner  did  felon- 
iously steal  and  carry  away  the  gun,  men- 
tioned in  the  indictment,  in  the  State  of  New 
Jersey,  and  that  the  prisoner  brought  it  after- 
wards into  the  city  of  New  York,  and  offered 
it  for  sale,  but  whether,  &c.  The  proceed- 
ings having  been  removed  into  this  court  by 
certiorari. 

Mr.  Riker,  district  attorney,  in  behalf  of  the 
people,  moved  for  the  judgment  of  the  court, 
on  the  special  verdict. 

Mr.  Blake,  contra. 

Per  Curiam.  The  question  has  already 
been  decided,  in  the  case  of  The  People  v. 
Gardner  (ante,  p.  477).  The  prisoner,  there- 
fore, is  entitled  to  his  discharge.  But  we 
think  it  proper  to  order  that  he  be  detained  in 
prison  for  three  weeks ;  and  in  the  mean 
time,  let  notice  be  given  to  the  executive  of 
the  State  of  New  Jersey  that  the  prisoner  is 
detained  on  a  charge  of  felony  committed  in 
that  State  ;  and  if  no  application  be  made  for 
the  delivery  of  the  prisoner  within  that  time, 
he  must  be  discharged. 

Cited  in— 2  Park.,  597 ;  1  Wheel.,  434  ;  31  N.  J.  L., 
86 ;  24  Ohio  St,  172  ;  23  Mich.,  480. 
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LIVINGSTON  v.  CHEETHAM. 

Affidavit — Copy  Served. 

Copy  of  an  affidavit  served  need  not  be  signed 
with  the  name  of  the  deponent,  or  jurat. 

MR.  VAN  WYCK  moved  for  judgment,  as 
in  case  of  nonsuit,  for  not  bringing  this 
cause  to  trial,  on  the  usual  affidavit. 

Mr.  Slosson,  contra,  objected,  because  the 
copy  of  the  affidavit,  which  had  been  served 
with  the  notice  of  the  motion,  had  no  name 
signed,  nor  jurat. 

Per  Curiam.  The  copy  of  the  affidavit, 
served  on  the  opposite  attorney,  need  not  con- 
tain the  name  of  the  magistrate  before  whom 
it  was  sworn.  The  copy  served  was  sufficient. 

Rule  granted. 
Cited  in— 2  Hill,  414 ;  5  How.  Pr.,  353. 


*CONSTABLE,  Survivor,  &c.,  [*48O 

v. 
COLDEN. 

Judgment  —  Delay   in  Execution  —  Judgment 
Against  Bail — Interest. 

Where  a  judgment  had  been  obtained,  and  no 
execution  issued  until  ten  months  afterwards,  it 
was  held  that  the  plaintiff,  on  recovering  judgment 
against  the  bail,  was  not  entitled  to  interest  on  the 
original  judgment  during  the  time  he  delayed  to 
proceed  against  bail. 

MR.  8.  JONES,  Jun.,  for  the  defendant, 
moved  for  a  rule  that  the  attorney  of  the 
plaintiff  acknowledge  satisfaction  of  the  judg- 
ment in  this  cause.  The  record  was  filed  the 
13th  day  of  May,  1805.  The  plaintiff  indulged 
the  defendant,  and  no  execution  was  taken 
out  until  the  4th  day  of  March,  1806,  when  a 
ca.  sa.  issued,  to  which  there  was  a  return  of 
non  est  inventus.  A  judgment  was  afterwards 
obtained  against  the  bail,  upon  their  recogniz- 
ance, who  paid  to  the  plaintiff  the  amount  of 
the  original  judgment,  and  the  interest  there- 
on, from  May,  1806,  when  the  ca.  sa.  was  re- 
turned, leaving  the  sum  of  $114,  being  the 
interest  on  the  original  judgment,  prior  to 
that  period,  unpaid,  and  which  sum  the  clerk 
of  the  court  refused  to  tax  in  the  costs  on  the 
judgment  against  the  bail. 
Mr.  Talbot,  contra. 

Per  Curiam.  Take  your  rule.  The  interest 
claimed  ought  not  to  be  allowed. 

Rule  granted. 


MARSELES  v.  CLOPPER. 

Motion  for  Judgment  for  not  Proceeding  to  Trial 
—  Absence  of  Witness  —  Stipulation  not  Re- 
quired— Costs. 

If  the  plaintiff  does  not  proceed  to  trial,  on  ac- 
count of  the  absence  of  material  witnesses,  who 
have  been  subpoenaed,  he  is  not  obliged  to  stipu- 
late, to  prevent  a  nonsuit. 
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MR  SANFORI),    for  the  plaintiff,  moved 
for  judgment,  us  in  case  of  nonsuit,  for 
not  proceeding  to  trial. 

Mr.  T.  A.  Kmnift,  contra,  read  an  affidavit, 
stating  that  a  material  witness  in  the  cause 
had  been  duly  subnu-naed,  and  pains  taken  to 
procure  his  attendance  at  the  trial ;  but  that 
the  witness  did  not  attend,  and  the  plaintiff's 
counsel  did  not  think  it  safe  to  proceed  to  the 
trial  of  the  cause  without  his  testimony. 
These  facts,  he  said,  were  sufficient  to  excuse 
the  plaintiff  from  a  stipulation. 

Per  Curiam.  The  plaintiff  need  not  stipu- 
late ;  but  he  must  pay  the  costs. 

Rule  refused. 
Cited  ln-4  Cow.,  553. 


481*]     *FOOT  AXD  LITCHFIELD, 

v. 

COLVIN,    ET   AL. 

Practice. 

Amendment  of  a  case,  made  on  affidavit,  of  the 
omission  of  a  fact,  through  mistake  of  counsel, 

MR.  HOFFMAN,  in  behalf  of  the  defend- 
ants, moved  to  amend  the  case  which  had 
been  made,  by  inserting  ' '  that  the  counsel  for 
the  defendants  objected  that  the  plaintiffs 
ought  not  to  recover,  because  they  had  not 
shown  a  joint  property  in  themselves,  in  the 
goods  in  question,  which  objection  was  over- 
ruled by  the  judge,  at  the  trial ; "  and  he  read 
an  affidavit  to  that  effect,  and  that  the  omission 
arose  from  the  misapprehension  of  the  counsel 
at  the  trial,  that  he  might  avail  himself  of  the 
objection,  on  the  argument,  though  it  was  not 
stated  in  the  case. 
Mr.  Kirtland,  contra. 

Pei-  Curinm.  Take  your  rule  to  amend  in 
20  days,  with  liberty  to  the  plaintiffs  to  make 
amendments  also  on  their  part. 

Rule  granted. 


STOUTENBERGH  e.  LEGO,  ET  AL. 

Venue — Motion  to  Change. 

When;  the  cause  of  action  arises  in  the  county 
where  the  venue  is  laid,  and  the  plaintiff  has  material 
witnesses  residing1  there,  he  may  retain  the  venue. 

MR.  L.  ELMENDORF,  for  the  defendants, 
move  to  change  the  venue  in  this  cause 
from  the  City  and  County  of  New  York  to  the 
County  of  Clster,  on  an  affidavit,  stating  "that 
the  attendance  of  a  number  of  witnesses, 
material  for  the  defense,  on  the  part  of  the 
defendant,  will  be  necessary  in  the  trial  of  the 
cause,  all  of  whom  resided  in  the  County  of 
Ulster." 

Mr.  1.  L.  Kipp.  contra,  read  an  affidavit, 
stating  that  the  suit  was  for  goods  sold  and 
delivered,  and  that  the  cause  of  action  arose 
in  the  city  of  New  York,  and  that  the  wit- 
nesses of  the  plaintiff  resided  there. 

Per  Curiam.     Rule  refused* 

1.— See  ante,  453,  Manning  v.  Downing. 
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*BIGGNELL  t>.  FORREST.     [*482 

Defendant —  Imprisoned  for  Felony  —  Habeas 
Corpus — Surrender  on  .Discharge  of  Bail. 

Where  the  defendant  in  a  cause  is  in  prison  on  a 
charge  of  felony,  he  may,  at  the  instance  of  his  bail, 
be  brought  up  on  a  hatieas  corpus,  in  order  that  he 
may  be  surrendered  in  discharge  of  his  bail. 

THE  defendant,  in  this  cause,  having  been 
arrested  on  a  charge  of  forgery,  and  de- 
tained in  prison. 

Mr.  Hoffman,  on  a  former  day,  moved  for 
a  habeas  corpus,  directed  to  the  keeper  of  the 
Bridewell  prison,  to  bring  up  the  prisoner,  in 
order  that  he  might  be  surrendered  to  the  cus- 
tody of  the  sheriff  by  his  bail.  The  habeas 
corpus  having  been  granted,  the  prisoner  was 
brought  up ;  and  the  court,  on  his  being  sur- 
rendered into  the  custody  of  the  sheriff,  who 
attended,  ordered  an  exoneretur  to  be  entered 
on  the  bail-piece  ;  and  then  directed  the  sheriff 
to  deliver  the  prisoner  again  into  the  custody 
of  the  keeper  of  the  Bridewell  prison. 

Cited  in-7  Wend.,  134 ;  38  N.  J.  L.,  248. 


MURRAY,  ET  AL. 

v. 

FITZSIMMONS,  ASHLEY,  CRAMMOND, 
and  the  President,  &c.,  of  the  Bank  of 
North  America. 

Partition — Pleading — Demurrer  — Judgment  on 
Pleadings. 

In  partition.  The  partition  of  the  plaintiffs,  after 
setting  forth  their  rights,  stated  that  F.,  one  of  the 
defendants,  was  seized  in  fee  of  a  moiety,  subject 
to  two  mortgages,  to  A.  and  C.,  and  to  P.,  the  other 
defendants.  F.  and  P.  pleaded  in  bar,  that  before 
the  presenting  of  the  petition  of  the  plaintiffs,  A. 
and  C.  assigned  their  mortgage  to  P.  A.  and  C. 
pleaded  non  tenent  immmi;  the  plaintiff  replied, 
confessing  all  the  facts  in  the  pleas  and  pray  judg- 
ment of  partition ;  and  then  gave  notice  of  motion 
for  judgment  on  the  pleadings.  The  defendants 
afterwards  put  in  general  demurrers  to  the  replica- 
tion ;  but  the  court,  upon  the  pleadings,  gave  judg- 
ment as  prayed  for  by  the  plaintiffs. 

MR.    HOPKINS,  for  the  plaintiff,  moved 
for  judgment,  quod  partitio  fiat  in  this 
cause,  upon  the  pleadings  which,  in  substance, 
were  as  follows  : 

The  petition  (after  stating  the  rights  of  the 
plaintiffs,  which  were  not  contested)  set.  forth 
that  the  defendant  Fitzsimmons  was  seized  in 
fee,  of  an  undivided  moiety  of  the  premises, 
subject  to  two  mortgages  in  fee,  granted  by 
him,  the  first  of  which  was  to  the  defendants 
Ashley  and  Crammond,  and  the  second  to  the 
other  defendants,  the  President,  &c.,  of  the 
Bank  of  North  America.  Fitzsimmons  and 
the  President,  &c.,  of  the  Bank  of  North 
America  (after  admitting  the  rights  of  the 
plaintiffs,  and  that  Ashley  and  Crammond  had 
held  such  mortgage  as  the  petition  of  the 
plaintiffs  alleged)  pleaded,  in  bar,  that  before 
the  exhibition  *of  the  petition  the  said  [*483 
Ashley  and  Crammond  had  assigned  their 
mortgage  to  the  defendants,  the  President. 
&c.,  of  the  Bank  of  North  America,  and  con- 
cluded by  praying  judgment,  whether  partition 
ought  to' be  made,  &c.  The  defendants  Ashley 
and  Crammond  pleaded  non  tenent  intfimul, 
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and  gave  notice,  under  the  statute,  of  the  same 
matter  as  was  pleaded  by  the  other  defendants. 

The  plaintiffs  replied,  confessing  all  the 
facts  contained  in  the  pleas,  and  praying  judg- 
ment, and  that  partition  be  made,  &c.(  and 
that  the  court  would  proceed  to  ascertain  the 
rights  of  the  parties  to  the  premises,  &c. 

Mr.  Munro,  contra,  objected  that  general 
demurrers  to  the  replications  had  been  filed, 
and  that  the  plaintiffs  were  not  entitled  to  this 
motion,  but  should  have  joined  in  demurrer, 
and  proceeded  to  notice  the  cause  for  argu- 
ment. 

The  court,  he  observed,  could  not  consider 
the  demurrers  as  frivolous  ;  and  it  might  be  a 
question  of  importance,  whether  the  act  for 
the  partition  of  lands  comprehended  those  ten- 
ancies'in  common,  which  are  created  by  statute; 
and  whether  the  petition  of  the  plaintiffs 
should  not  have  shown,  whether  this  was  a 
tenancy  in  common  by  the  statute,  or  at  com- 
mon law  ;  that  as  the  demurrer  reached  to  the 
first  fault  in  the  pleadings,  that  question  might 
be  raised  for  the  consideration  of  the  court. 
He  observed,  further,  that  the  replication  was 
improper,  and  not  authorized  by  the  act,  nor 
such  as  the  court  could  give  judgment  upon  ; 
and  that  the  plaintiffs  ought  to  have  demurred 
to  the  pleas  of  the  defendants. 

It  was  admitted  that  the  demurrers  were  not 
filed  until  after  notice  had  been  given  of  the 
present  motion. 

Mr.  Hopkins,  in  reply,  said  that  if  a  demurrer 
to  the  pleas  were  proper,  yet,  as  the  replication 
confessed  all  the  facts  stated  in  the  pleas,  and 
asked  the  judgment  of  the  court,  it  was,  in 
effect,  the  same  as  a  demurrer  ;  that  if  enough 
appears  upon  the  record  to  show  the  plaintiffs 
entitled  to  partition,  the  court  ought  to  give 
judgment  accordingly,  though  this  particular 
mode  of  pleading  was  not  mentioned  in  the 
act ;  and  that  as  to  the  nature  of  the  tenancy  in 
484*]  common,  *it  was  a  rule  that  where  an 
estate  is  alleged,  in  general  terms,  it  shall  be 
intended  to  be  an  estate  at  common  law. 

Per  Curiam.  The  plaintiffs  may  take  judg- 
ment as  to  Ashley  and  Crammond,  that  they 
go  without  day  and  recover  their  costs  ;  and  as 
to  the  other  defendants,  that  the  rights  of  them 
and  the  other  parties  be  ascertained  and  deter- 
mined, according  to  the  pleadings  ;  that  par- 
tition be  made  accordingly,  and  that  commis- 
sioners be  appointed,  in  the  manner  directed 
by  the  act. 

Rule  granted. 


MARTHA  HUMPHREY,  Widow, 


PHINNEY. 

1.  Dower — Alienation  by  Husband — Value  at 
Time  of  Alienation — Dower  Determined  by. 
2.  Pleading — Demurrer. 

Where  land  is  alienated  by  the  husband,  the  wife, 
after  his  death,  is  entitled  to  dower,  only  according 
to  the  value  of  the  land,  at  the  time  of  the  aliena- 
tion. A  plea  of  tout  temps  prist,  &c.,  is  a  proper 
plea  in  an  action  of  dower ;  and  where  the  demand- 
ant demurred  to  such  a  plea,  it  was  held,  that  in- 
stead of  demurring',  she  ought  to  have  prayed 
judgment  according  to  the  tender,  and  the  value 
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might  be  afterwards  ascertained  by  the  sheriff,  on 
a  writ  of  seisin,  or  by  a  writ  of  inquiry,  founded  on 
her  suggestion. 

Citations— Laws  of  N.  Y.,  4,  616;  17  Hen.  III.,  Dower, 
192;  31  Ed.,  I.,  Voucher,  288;  Perkins,  tit.  dower, 
sec.  328 ;  1  Co.  Litt.,  193,  n.  32  b ;  Hast.  Ent.,  236  />, 
237  a;  1  Leon.,  92;  2  Saund.,  46  b,  n. 

THIS  was  an  action  of  dower,  for  one  third 
of  a  messuage,  and  one  hundred  acres  of 
land  in  Pittstown.  in  Rensselaer  County.  The 
defendant  pleaded  :  1.  Ne  unques  decouple, 
&c.  2.  That  the  husband  was  still  living.  &c., 
with  a  verification  3.  That  David  Humpreys, 
the  husband  of  the  demandant,  conveyed 
the  premises  for  a  valuable  consideration  to 
one  Caleb  Edmunds  ;  that  great  and  valuable 
improvements  have  since  been  made  on  the 
premises,  to  the  value  of  $5,000  by  Edmunds 
and  the  defendant,  in  the  lifetime  of  the  hus- 
band ;  and  that  since  his  death,  the  defendant 
has  been  and  still  is  ready  to  set  off  one  third 
of  the  premises  in  value,  as  at  the  time  of  the 
conveyance  thereof  by  the  husband,  and  con- 
cludes with  a  verification. 

The  demandant  replied  to  the  first  plea,  that 
she  was  married  on  the  1st  January,  1785,  at 
Pittstown,  and  concluded  to  the  country  ;  to 
the  second  plea,  that  her  husband  died  on  the 
1st  January,  1804,  at  Pittstown,  &c.,  and  con- 
cluded to  the  country  ;  to  the  third  plea  there 
was  a  general  demurrer  and  joinder. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

*KENT,(7A.  J.,  delivered  the  opinion  [*485 
of  the  court : 

The  demurrer  to  the  third  plea  admits  that 
the  tenant  was  and  still  is  ready  to  assign  and 
set  off  one  third  of  the  premises,  in  value  as 
they  were  at  the  time  of  the  seisin  of  the  hus- 
band. The  principle  assumed  by  the  plea  is 
correct,  for  the  widow  is  not  entitled  to  dower, 
according  to  the  improved  value  of  the  land, 
in  case  of  alienation  by  the  husband.  She 
must  take  her  dower  according  to  the  value 
at  the  time  of  the  alienation.  This  is  the  rule 
prescribed  in  such  cases,  by  the  act  (the  29th 
sess.,  ch.  168,  Laws  of  N.  Y.,  Vol.  IV.,  p. 
616),  and  the  statute  did  not,  in  this  respect, 
introduce  a  new  rule,  for  such  was  the  law, 
as  understood  and  declared  in  the  most  ancient 
decisions  of  which  we  have  any  report.  (17 
Hen.  III.,  Dower,  192  ;  31  Ed.  I.,  Voucher, 
288;  Perkins,  tit.  Dower,  sec.  328.)  Sir  Mat- 
thew Hale  assigns  this  reason  for  the  rule  in 
one  of  his  manuscripts,  cited  by  Mr.  Hargrave 
(note  193,  to  lib.  1,  Co.  Litt.),  that  the  heir  is 
not  bound  to  warrant,  except  according  to  the 
value  of  the  land  as  it  was  at  the  time  of  the 
feoffment ;  and  so  the  wife,  if  she  were  to  re- 
cover according  to  the  improved  value,  would 
recover  more  against  the  feoffee  than  he  would 
recover  in  value,  which  would  not  be  reason- 
able. The  rule  is  different  where  the  husband 
died  seized,  and  the  heir  improves  the  land, 
for  the  same  objection  does  not  apply.  It  is 
the  heirs  own  delay  and  folly  to  improve  the 
land  before  he  has  assigned  dower.  (Co.  Litt. , 
32  a.)  We  are  also  of  opinion  that  the 
fact  of  tout  temps  prist  is  well  pleaded.  Such 
a  plea  is  according  to  precedents,  in  cases 
where  the  tenant  wishes  to  preclude  the  de- 
mandant from  her  claim  to  damages.  (Co.  Litt. 
32  d ;  Rast.  Ent. ,  236  b,  237  a.)  She  would  not 
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be  entitled  to  any  in  the  present  case,  asthe  hus- 
band did  nut  i lir  Mr/nl;  out  the  plea  is  proper, 
in  order  that  the  demandant  may  be  obliged  to 
take  herjudgment  specially,  according  to  the 
tender.  The  general  judgment  that  she  recover 
seisin  of  a  third  part  of  the  premises,  accord- 
ing to  the  count,  might,  perhaps,  preclude  the 
tenant  from  the  benefit  of  the  valuation  for 
which  he  contends.  Instead  of  demurring, 
48O*]  *she  ought  to  have  prayed  for  judg- 
ment according  to  the  tender.  The  value,  in- 
dependent of  the  improvements,  must  be  as- 
certained afterwards,  either  by  the  sheriff,  on 
the  writ  of  seisin,  or  by  a  writ  of  inquiry, 
founded  on  her  suggestion.  The  latter  is  the 
mode  of  proceeding  where  the  jury,  under  the 
statute  of  Merton,  omit  to  find  the  annual 
value  of  the  land.  (1  Leon.,  92  ;  2  Saunders, 
45  b,  and  the  note.)  But  without  giving  any 
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opinion  as  to  the  course  of  the  subsequent  pro- 
ceeding, or  without  anticipating  the  difficulties 
that  might  arise  in  carrying  the  principle 
recognized  in  our  statute,  and  in  the  old 
authorities, into  effect,  it  is  sufficient  to  observe 
that  the  general  demurrer  is  not  well  taken, 
but  that  the  demandant  may  have  leave  to  with- 
draw it,  on  payment  of  the  costs  resulting 
from  it,  and  may  take  judgment  according  to 
the  tender  in  the  plea. 

Judgment  for  the  demandant,  for  the  value 
of  the  premises,  according  to  the  third  plea. 

[The  same  decision  was  given  in  the  cause 
of  Humphrey,  Widow,  v.  Putnam,  in  which  the 
pleadings  were  the  same.] 


Cited  in— 11  Johns.,  512 ;  13  Johns.,  180 ;  15  Johns., 
23;  1  Cow.,  188;  10  Wend.,  484,532;  6  Johns.  Ch., 
259;  4  Barb.,  23  ;  53  Barb., 435;  36  How.  Pr.,  343. 
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CASES  ARGUED  AND  DETERMINED 


IN   THE 


Court  for  the  Trial  of  Impeachments 

AND  THE 

,";,          CORRECTION  OF  ERRORS 

OF  THE 

STATE   OF  NEW   YORK. 

FEBRUARY  TERM,  1807. 


COMFORT  SANDS  ET  AL.,  Appellants, 

v. 
GEORGE  COD  WISE  ET  AL.,  Respondents. 

1.  Action  Against  Bankrupt  and  Assignee — De- 
cree of  Chancery — New  Assignee — Appeal — 
Application  for  Stay  of  Proceedings — New  As- 
signee to  be  Made  Parly — Rule  Refused.  2. 
Order  of  Argument. 

Where  a  decree  had  been  pronounced  in  the  Court 
of  Chancery  in  a  suit  brought  by  certain  creditors 
of  a  bankrupt  against  the  bankrupt  and  his  as- 
.signee  and  others,  and  afterwards  the  assignee  was 
removed,  and  a  new  assignee  appointed  by  a  major- 
ity of  the  creditors  of  the  bankrupt,  and  the  cause 
having  been  brought  by  appeal  to  the  Court  of  Er- 
rors, the  appellants  presented  a  petition  for  the  stay 
of  all  proceedings,  until  the  new  assignee  was  made 
a  party  by  the  respondents,  this  court  refused  to 
grant  a  rule  for  the  stay  of  proceedings.  In  argu- 
ing such  a  motion,  the  counsel  for  the  petition  are 
to  be  heard  first. 

rPHE  appellants  in  this  cause  presented  a  pe- 
_L  tition  to  the  court,  praying  that  all  further 
proceedings  might  be  stayed  until  Alexander 
Macomb,  who  had  been  appointed  an  assignee 
of  Sands,  in  the  place  of  Isaac  Kibbe,  should 
be  made  a  party  in  this  suit.  A  rule  to  show 
cause  having  been  granted,  the  counsel  for  the 
respondents  insisted  that  it  was  their  right  to 
open  the  argument  of  the  motion,  but  the 
court  decided  that  that  the  counsel  in  support 
of  the  petition  should  first  be  heard. 
486*]  *The  petition  stated  that  a  suit  had 
been  commenced  in  the  Court  of  Chancery  by 
the  respondents  against  the  appellants,  and 
against  Isaac  Kibbe,  as  the  assignee  of  the  es- 
tate and  effects  of  Comfort  Sands,  one  of  the 
appellants,  under  a  commission  of  bankrupt- 
cy, issued  pursuant  to  the  late  bankrupt  law  of 
the  United  States,  and  claiming,  as  creditors 
against  him,  certain  things,  founded  as  well 
on  the  bankruptcy  of  Sands,  as  on  the  refusal 
of  Kibbe,  as  assignee,  to  prosecute  for  the 
same.  That  the  suit  having  proceeded,  a  de- 
cree was  pronounced  against  the  present  ap- 
pellants, who  had  entered  their  appeal  to  this 
court.  That  in  October  last  the  creditors  of 
Sands,  who  had  proved  their  debts,  or  a  ma- 
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jor  part  of  them,  according  to  the  provisions 
of  the  bankrupt  law,  removed  Kibbe  from  be- 
ing assignee,  and  appointed  Alexander  Ma- 
comb  in  his  stead,  to  whom  an  assignment 
had  accordingly  been  executed  by  the  commis- 
sioners and  Kibbe.  That  no  process  had  been 
served  on  Macomb,  nor  had  he  been  made  a 
party  to  this  suit. 

Mr.  Pendleton,  in  support  of  the  petition. 
This  application  is  founded  on  an  established 
principle  of  the  Court  of  Chancery,  that  the 
court  will  not  pronounce  a  final  decree  until  it 
can  put  a  final  end  to  all  controversy,  and  pre- 
vent future  litigation.  For  this  purpose,  all 
persons  interested  in  the  subject  matter  must 
be  made  parties  (Mitford's  Pleadings,  144); 
and  the  court  will  delay  a  hearing  until  all 
parties  interested  are  brought  before  the  court. 
If  any  of  the  parties  die,  their  representatives 
must  be  brought  in,  or  if  any  new  persons  be- 
come interested,  as  in  case  of  bankruptcy  or 
marriage,  they  must  be  made  parties.  (1  Atk., 
290.)  So  if  the  rights  of  parties  are  varied  by 
subsequent  events.  (lAtk.,  291.)  That  a  de- 
cree has  been  pronounced  in  the  cause  can 
make  no  difference  in  the  application  of  the 
principle.  A  supplemental  bill,  in  the  nature 
of  a  bill  of  revivor,  is  necessary  where  a  new 
assignee  is  appointed.  (3  Atk.,  218.) 

Messrs.  Riggs  and  Ecertson,  contra.  (Mr. 
Hoffman,  also,  on  the  same  side.)  The  new 
assignee  was  appointed  in  October,  and  he 
ought  to  have  applied  to  the  court  below  to  be 
admitted  *as  a  party.  It  is  unprece-  [*487 
dented  in  a  court  of  appeals,  nine  months 
after  the  original  decree  has  been  pronounced, 
to  compel  the  complainant  below  to  add  new 
parties.  If  Macomb  were  now  added,  he  could 
not  be  a  party  to  a  decree  already  pronounced 
in  the  cause.  The  cases  cited  are,  chiefly, 
where  a  change  of  parties  in  interest  takes 
place  by  death,  which  is  the  act  of  God,  and 
cannot  be  made  use  of  for  the  purpose  of  de- 
lay ;  but  if  this  application  should  succeed,  it 
will  be  in  the  power  of  Sands,  and  some  of  his 
creditors,  by  changing  the  assignees  from  time 
to  time,  to  keep  this  cause  forever  pending. 
Macomb  himself  has  not  applied  to  be  made  a 
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pnrty.  The  decree  is  not  against  Kibbe  ;  and 
Macbmb,  who  merely  succeeds  to  his  right, 
could  not  therefore  appeal  from  it.  The  es- 
tate of  Sands  is  ordered  to  be  sold  for  the  ben- 
efit of  his  creditors,  and  Macomb  will  have 
the  benefit  of  the  decree  as  much  as  if  he  were 
a  party.  If  an  assignee  refuses  to  act  or  to 
allow  the  creditors  to  use  his  name,  the  right 
to  sue  becomes  immediately  vested  in  the  cred- 
itors. (2  Eq.  Cases,  Ab.,  108,  sec.  10;  Barn- 
ard, 30,  88.)  After  this  right  has  once  vested, 
it  is  not  in  the  power,  of  the  assignee,  or  any 
third  person,  to  defeat  it. 

Mr.  Harison,  in  reply.  The  assignee  rep- 
resents all  the  creditors  who  are  not  complain- 
ants below,  and  he  ought  to  be  made  a  party, 
that  he  may  watch  the  conduct  of  the  com- 
plainants, and  see  that  no  undue  advantage  is 
taken  of  the  other  creditors.  They  might,  for 
good  reasons,  decline  being  complainants 
themselves ;  yet  as  their  rights  may  be  affected 
by  the  conduct  of  the  present  complainants, 
they  ought  to  be  represented  by  the  assignee. 
If  it  be  necessary  that  the  assignee  should  be  a 
party  at  the  commencement  of  the  suit,  it  is 
requisite  that  he  should  be  a  party  at  the  final 
termination  of  it.  The  assignee  has  rights 
after  a  decree  pronounced  as  well  as  before. 
He  has  a  right  to  petition  for  a  rehearing. 
He  is  interested  in  the  funds  which  are  to  be 
taken  out  of  his  hands,  and  placed  in  those  of 
a  master,  under  the  control  of  a  minority  of 
the  creditors.  He  has  a  right  to  appeal  from 
488*]  the  *decision  of  the  cause  to  a  higher 
tribunal,  the  Supreme  Court  of  the  United 
States.  The  creditors,  if  dissatisfied  with  an 
assignee,  have  a  right  to  remove  him  against 
his  consent.  He  is  as  necessary  a  party  as  an 
administrator.  If  a  decree  should  direct  an 
account  to  be  taken  of  the  bankrupt's  affairs, 
the  assignee  is  interested  to  see  to  the  making 
up  of  such  account.  Should  such  accounts  be 
taken,  or  a  final  decree  be  pronounced  on 
them,  without  the  assignee  being  made  a  party, 
he  would  not  be  bound  by  such  decree.  And 
it  is  the  interest  of  the  respondents,  as  well  as 
the  apppellants,  that  all  proper  parties  should 
be  before  the  court,  so  that  there  may  be  a 
final  end  of  litigation. 

TOMVKINS,  J.,  delivered  the  opinion  of  the 
court: 

On  the  refusal  of  Kibbe  to  permit  his  name 
to  be  used  as  complainant  in  the  Court  of 
Chancery,  the  respondents  acquired  a  right,  as 
creditors  of  Sands,  to  proceed  for  themselves, 
and  all  such  creditors  as  would  contribute  to 
the  expenses  of  that  suit.  This  right,  which 
became  perfect  by  the  conduct  of  the  assignee, 
could  not  be  devested  by  any  subsequent 
change  of  the  assignee ;  the  latter  merely  came 
into  the  place  of  the  former,  and  acquired  no 
greater  rights  than  he  had.  But  the  assignee 
can  be  viewed  in  no  other  light  than  a  trustee 
for  all  the  creditors ;  they  are  the  persons  ben- 
eficially interested.  The  appellants  have  no 
other  concern  with  respect  to  proper  parties 
than  that  the  final  decree  of  the  court  may 
be  conclusive  and  binding,  whether  for  or 
against  them.  It  cannot  be  doubted  that  they 
have  that  security,  if  the  decree  of  this  court 
be  in  their  favor,'  because  the  assignee  has  no 
personal  rights  to  be  affected  ;  for  the  cred- 
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itors  are  the  real  persons,  and  their  rights  only 
are  in  litigation. 

The  authorities  cited  by  the  appellants' 
counsel  are  not  analogous  to  the  present  case  ; 
they  relate,  only,  to  making  persons,  becoming 
interested,  parties,  in  a  court  having  original 
jurisdiction,  and  not  to  a  case  before  a  court 
of  the  last  resort. 

*It  has  been  said  that  the  assignee  [*48J> 
ought  to  be  a  party  to  protect  the  interest  of 
the  creditors,  who  are  not  parties  to  this  suit. 
It  is  a  sufficient  answer  to  say  that  the  respond- 
ents are  the  best  representatives  of  the  rights 
of  the  creditors  ;  their  own  interest  is  insepa- 
rable from  that  of  all  concerned. 

It  would  be  oppressive,  as  respects  the  re- 
spondents, to  admit  a  further  procrastination 
of  the  cause,  without  the  most  solid  and  valid 
reasons. 

The  decree  only  declares  the  sales  made  by 
Sands  fraudulent,  and  directs  the  property  to 
be  sold  and  the  money  brought  into  court, 
subject  to  such  distribution  as  the  Chancellor 
shall  direct.  The  rights  of  the  creditors  are, 
therefore,  not  concluded,  or  prejudiced  by 
Macomb's  not  being  made  a  party.  There  is 
weight,  also,  in  the  argument  urged  by  the  re- 
spondents' counsel,  that  if  the  appeal  is  to  be 
arrested  by  a  change  of  the  assignee,  it  will 
always  be  in  the  power  of  a  portion  of  the 
creditors  to  defeat  a  final  determination.  If 
the  change  of  the  assignee  can  prejudice  the 
rights  of  the  creditors,  it  will  be  produced  by 
their  own  act,  which  ought  not  to  be  permit- 
ted to  operate  to  the  injury  of  the  respondents. 

The  motion  must,  therefore,  be  denied. ' 
Cited  in— 72  N.  Y.,  78. 


*PETER  DELABIGARRE,  AND      [*49O 
MARGARET,  his  Wife.  Appellants, 

v. 
JOHN  BUSH,  Respondent. 

1.  Mortgage  Foreclosure — Sale — Separate  Par- 
cels—  Value  of  Land  Greater  than  Debt — 
Assignee  of  Mortgage — Security — Sum  Less 
than  Original  Bond.  2.  Master's  Report — 
Failure  to  Except. 

On  a  bill  for  a  foreclosure  and  the  sale  of  mort- 
gaged premises,  it  is  not  a  matter  of  course  to  order 
the  whole  of  the  premises  to  be  sold.  If  the  prop- 
erty mortgaged  exceed  the  debt,  and  can  be  sepa- 
rated, no  more  ought  to  be  sold  than  is  sufficient  to 
pay  the  principal,  interest,  and  costs;  especially, 
where  the  property  mortgaged  consisted  of  distinct 
parcels,  some  of  which  belonged  to  the  wife  of  the 
mortgagor,  and  the  bill  was  filed  by  the  assignee  of 
the  mortgagee,  to  whom  the  mortgage  had  been 
assigned,  as  security  for  a  sum  less  than  the  origin- 
al bond,  given  to  secure  the  ultimate  balance  or  ac- 
count, which  had  not  been  liquidated  between  the 
mortgagor  and  mortgagee.  If  the  parties  in  the 
court  below  neglect  to  except  to  the  master's  re- 
port in  a  cause,  it  seems  that  this  court  will  not  en- 
ter into  an  investigation  of  the  calculations  made 
by  the  master,  but  will  consider  the  exceptions  as 
waived  by  the  party. 

N  the  14th  October,  1800,  the  respondent 
filed  his  bill  in  the  Court  of  Chancery 

1.— Mr.  Justice  Spencer,  on  account  of  extreme 
sickness  in  his  family,  did  not  attend  this  session  of 
the  Court  of  Errors. 
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against  Peter  W.  Livingston,  Peter  Delabig- 
arre,  and  Margaret,  his  wife,  certain  judg- 
ment creditors  of  Delabigarre,  and  Andrew 
Stockholm.  The  bill  stated  that  the  ap- 
pellants, on  the  15th  March,  1797,  exe- 
cuted a  mortgage  to  Peter  W.  Livingston, 
for  two  farms  in  Dutchess  County,  one  undi- 
vided fifth  part  of  a  lot  of  ground  and  houses, 
in  Pearl  Street,  one  undivided  fifth  part  of  two 
lots,  &c.,  in  William  Street,  and  also  sixteen 
lots,  therein  described,  devised  to  Margaret 
Beekmau,  and  situate  in  the  city  of  New  York, 
for  securing  the  payment  of  eight  thousand 
pounds,  with  interest,  in  three  years  from 
the  date,  according  to  the  condition  of  a  cer- 
tain bond  of  the  same  date.  On  the  20th  May, 

1797,  the  respondent  lent  Peter  W.  Livingston 
$7,200,  for  which  he  took  his  promissory  note, 
payable  on  the  first  day  of  January  then  next, 
and  an  assignment  01  the  above  mentioned 
bond  and  mortgage,  as  security,  which  assign- 
ment contained  a  condition  to  be  void,  on  the 
payment  of  the  note,  according  to  the  tenor 
thereof.     The  note  was  not  paid  at  the  time, 
but  at  the  request  of  Livingston  was  renewed 
several  times,  the  last  note  being  dated  the 
20th  March,  1798,  for  $7,500,  including  prin- 
cipal and  interest,  payable  in  two  years  ;  and 
it  was  agreed  that  the  bond  and  mortgage 
should  remain  as  security  for  the  new  note. 
491*]  On  the  20th  July,  1799,  the  Respondent 
lent  Livingston  the  further  sum  of  $3,274,  and 
it  was  agreed  that  the  assignment  of  the  bond 
and  mortgage  should  also  be  considered  as 
security  for  the  last  mentioned  sum,  and  Liv- 
ingston also  executed  a  bond  and  warrant  of 
attorney,  for  this  sum,  on  which  a  judgment 
was  entered    up  the  20th  November,    1799, 
which  was  the  first  or  eldest  judgment  against 
him.     On  the  31st  day  of  January,  1799,  Liv- 
ingston assigned  the  residue  of  his  right  and 
interest  in   the  said  bond  and  mortgage  to 
Andrew    Stockholm.       Stockholm,    and    the 
judgment  creditors  of  Delabigarre,  were  also 
made  parties  to  the  bill,  which  prayed  a  dis- 
covery as  to  the  mortgage,  the  loans  of  money 
by  the  respondent  to  Livingston,  and  the  as- 
signment of  the  bond  and  mortgage,  and  for  a 
foreclosure  of  the  equity  of  redemption,  &c. 

On  the  9th  February,  1801,  Peter  W.  Liv- 
ingston put  in  his  answer,  in  which  he  admits 
the  bond  and  mortgage  to  him,  as  stated  by 
the  complainant.  That  he  applied  to  Bush 
for  a  loan  of  money,  and  received  $6,200  in 
money,  and  gave  his  note,  the  20th  May,  1797, 
for  $7,200,  including  an  extra  interest  on  the 
money  lent,  and  assigned  the  bond  and  mort- 
gage as  security  ;  that  when  the  note  became 
payable,  he  applied  to  Bush,  who  said  he  was 
not  the  owner  of  the  note,  for  assistance,  who 
procured  for  Livingston  $7,510,  with  which 
he  took  up  the  note.  That  on  the  4th  January. 

1798,  he  gave  to  Bush  his  note  for  $7,500, 
payable  in  thirty  days,  which  note  was  re- 
newed, from  time  to  time,  on  Livingston's 
paying  to  Bush  different  sums,  as  extra  inter- 
est, for  each  renewal.    That  the  note  last  given 
was  not  paid,   and  it  was  agreed  that  the 
assignment  should  stand  as  security  for  the 
same.     That  the  bond  for  $3,274,  on  which  a 
warrant  of  attorney  was   given    to    confess 
judgment,  was    executed    for    that  amount, 
which  included  several  notes  given  for  usur- 
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ious  interest,  but  he  denied  that  he  ever  con- 
sented that  the  said  bond  and  mortgage, 
assigned  as  above  mentioned,  should  remain 
as  security  also  for  the  said  bond  and  judg- 
ment. He  admitted  that  *he  assigned  [*4925 
his  interest  in  the  said  bond  and  mortgage  to 
Andrew  Stockholm. 

An  answer  of  Delabigarre  and  wife  was  put 
in  on  the  10th  February,  1801,  which  was  not 
sworn  to,  admitting  the  execution  of  the  bond 
and  mortgage,  and  denying  all  knowledge  of 
the  transactions  between  Bush  and  Livingston. 

Replications  having  been  filed,  and  thelotber 
parties  having  answered  or  disclaimed,  a  de- 
cree of  foreclosure  was  entered  by  consent, 
and  an  order  of  reference  was  made  to  the 
master  to  report  the  amount  of  principal  and 
interest  due  on  the  bond  and  mortgage,  and  on 
the  note  and  assignment  mentioned  in  the 
pleadings,  with  the  value  of  the  mortgaged 
premises.  The  report  of  the  master  was  filed 
the  24th  May,  1802,  and,  by  consent,  was  con- 
firmed, and  an  order  entered  for  the  sale  of 
the  mortgaged  premises,  at  auction,  on  the 
first  day  of  July  then  next ;  and  that  the  mon- 
ey arising  from  the  sale  should  be  applied  to 
pay  the  costs  of  suit,  and  the  principal  and 
interest  reported  to  be  due  to  the  respondent, 
and  that  the  residue  of  the  money  should  be 
brought  into  the  Court  of  Chancery. 

On  the  petition  of  Delabigarre  and  wife,  the 
15th  June,  1802,  the  sale  of  the  mortgaged 
premises  was  suspended,  and  leave  given  to 
them  to  put  in  a  further  and  more  perfect 
answer  ;  and  on  the  28th  August,  1802,  they 
filed  their  answer,  admitting  the  execution  of 
the  bond  and  mortgage,  and  stating  that  the 
two  farms  were  the  property  of  Delabigarre, 
but  that  the  lots  and  houses  were  the  property 
of  his  wife.  That  the  mortgage  was  given  to 
secure  advances  made  upon  an  interest  of  more 
than  seven  per  cent,  per  annum,  and  they 
specified  the  particular  loans.  That  though 
the  bond  and  mortgage  was  for  $20,000,  yet 
that  Peter  W.  Livingston  claimed  only  $13,- 
929,  a  great  part  of  which  consisted  of  sums 
charged  for  usurious  interest,  at  more  than 
two  per  cent,  per  month  ;  that  by  a  receipt 
given  by  the  said  P.  W.  Livingston,  at  the 
time  he  received  the  said  bond  and  mortgage, 
it  was  declared  to  be  for  the  purpose  of  secur- 
ing the  said  sum  of  $13,929,  and  as  a  further 
security  for  the  payment  *of  a  debt,  [*493 
for  which  P.  W.  L.  had  become  responsible 
to  J.  R.  Livingston,  on  account  of  Delabigarre, 
for  $18,083,  deferred  stock  of  the  United 
States,  at  13*.  4d.  in  the  pound  ;  and  that  when 
P.  W.  Livingston  paid  for  the  stock,  he  was 
to  charge  Delabigarre  a  further  sum  of  $1,648. 

On  the  24th  May,  1803,  after  a  hearing,  the 
Chancellor  dismissed  the  bill  as  against  Dela- 
bigarre and  wife,  without  prejudice  to  the 
other  defendants.  Upon  the  application  of 
the  complainant,  the  Chancellor  granted  a  re- 
hearing of  the  cause,  in  April,  f804,  and  di- 
rected an  issue  at  law,  to  try  whether  the 
mortgage  was  given  to  secure  usurious  inter- 
est, as  mentioned  in  the  answer  of  Delabigarre, 
and  whether  the  items  mentioned  therein  were 
parts  of  the  account  settled  the  loth  March, 
1797,  making  part  of  the  balance  of  the  $13,- 
929,  mentioned  in  the  receipt. 

In  February,  1805,  Delabigarre  and  wife 
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applied,  by  petition,  to  the  Chancellor,  to 
amend  their  answer,  in  a  certain  part,  and  also 
to  vary  the  order  for  the  trial  of  an  issue  be- 
tween the  parties,  so  as  to  leave  the  question 
to  be  tried  general,  whether  usury  or  not, 
without  confining  it  to  the  specific  sums,  or 
items,  mentioned.  This  petition  was  dismissed, 
and  the  order  for  the  trial  of  an  issue  dis- 
charged. A  petition  was  afterwards  filed  by 
Delanigarre  and  wife  for  a  rehearing,  which 
was  also  ordered  to  be  dismissed,  from  which 
order  the  defendants  appealed  to  this  court, 
but  the  appeal  not  being  prosecuted,  the  same 
was  dismissed,  and  the  cause  sent  back  to  the 
Court  of  Chancery. 

On  the  5th  March,  1805,  an  order  was  made 
referring  it  to  a  master  to  report  the  sum  due, 
for  principal  and  interest,  to  the  complainant, 
and  the  sum  due  on  the  bond  and  mortgage, 
and  also  the  value  of  the  mortgaged  premises. 
On  the  4th  April,  1805,  the  master  reported 
that  the  value  of  the  mortgaged  premises  was 
about  $20,000,  and  that  there  was  due  on  the 
494*]  bond  and  mortgage,  *for  principal  and 
interest,  $31,277.77,  and  on  the  assignment  to 
the  complainant,  $11,169,  which  report  was 
confirmed  on  the  6th  April,  1805. 

On  the  7th  April,  1806,  the  Chancellor  ord- 
ered "that  the  mortgaged  premises  should  be 
sold  at  auction,  in  the  city  of  New  York,  on 
the  17th  June  then  next,  under  the  direction 
of  a  master,  giving  proper  and  public  notice, 
and  that  all  proper  parties  should  join  in  the 
sale ;  and  that  the  moneys  arising  from  the 
.sale  should  be  brought  into  court,  to  be  ap- 
plied, in  the  first  place,  to  pay  off  and  dis- 
charge the  principal  and  interest  reported  to 
be  due  to  the  complainant,  by  the  master,  to- 
gether with  the  interest,  until  the  day  of  pay- 
ment, and  that  the  residue  of  the  moneys 
abide  the  further  order  of  the  court  respecting 
the  same." 

On  the  application  of  Margaret  Delabigarre, 
the  sale  was  ordered  to  be  postponed  to  the 
17th  day  of  September,  1806.  On  the  llth  of 
August,  1806,  the  petition  of  Margaret  Dela- 
bigarre was  presented  to  the  Chancellor,  stat- 
ing that  there  were  two  different  reports  of 
the  sum  due  to  the  complainant  below,  from 
P.  W.  Livingston,  under  the  assignment,  one 
made  on  the  20th  May,  1802,  and  the  other  on 
the  4th  April,  1805,  both  of  which  stood  con- 
firmed ;  that  the  mortgage  was  given  to  secure 
the  ultimate  balance  of  accounts  between 
Delabigarre  and  P.  W.  Livingston,  but  that 
no  such  account  had  been  made  ;  and  praying 
that  it  might  be  referred  to  a  master  to  exam- 
ine the  two  reports,  and  that  he  should  take 
and  state  an  account  of  the  dealings  and  trans- 
actions between  Delabigarre  and  P.  W.  Liv- 
ingston, and  for  that  purpose  to  examine  the 
parties  and  others,  and  all  proper  books  and 
papers  ;  and  that  on  the  payment  of  the  sum 
found  to  be  justly  due  to  the  complainant  from 
P.  W.  Livingston,  he  might  be  decreed  to  as- 
sign the  bond  and  mortgage,  as  security  to 
such  persons  as  might  advance  the  money  for 
her,  or  that  when  the  sales  of  the  mortgaged 
premises  should  be  found  to  amount  to  such 
4$)5*]  sum,  so  to  be  ascertained,  *all  further 
sales  should  cease.  On  the  20th  of  August, 
1806,  this  petition,  after  hearing,  was  ordered 
to  be  dismissed. 
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On  the  6th  September,  1806,  Delabigarre 
and  wife  appealed  to  this  court,  from  the  de- 
cretal order  of  the  Chancellor,  made  on  the 
7th  April,  1806,  directing  the  whole  of  the 
mortgaged  premises  to  be  sold,  and  from  the 
order  of  the  20th  August,  1806,  dismissing  the 
petition  presented  the  llth  August,  and  from 
the  order  of  the  22d  February,  1805,  discharg- 
ing the  order  for  the  trial  of  an  issue  in  the 
cause,  and  dismissing  the  petition  presented 
on  the  13th  February,  1805. 

Mr.  Pendleton,  for  the  appellants.  There 
are  two  grounds  for  the  appeal  in  this  cause. 
1.  That  more  of  the  mortgaged  premises  have 
been  directed  to  be  sold  than  was  necessary 
to  pav  the  principal  and  interest  due  to  the  re- 
spondent, with  the  costs  of  suit.  2.  That  the 
reports  of  the  master  were  inconsistent  and 
incorrect,  and  disproved  by  the  facts  in  the 
case.  1.  Admitting  for  the  sake  of  argument, 
that  the  sum  of  $11,169,  reported  to  be  due  to 
the  respondent,  to  be  correct,  it  could  not  be 
necessary,  for  any  beneficial  purpose  to  the 
mortgagee,  to  sell  the  whole  of  the  mortgaged 
premises,  which  were  valued  at  $20,000.  It 
is  unjust  and  oppressive  to  compel  the  sale  of 
the  whole  of  the  lands,  when  a  half  would  be 
fully  adequate  to  the  payment  of  the  debt. 
The  commissions  of  the  master,  and  all  the 
expenses  of  sale  on  the  surplus,  are  thereby 
incurred,  which  must  aggravate  the  misfor- 
tune of  a  debtor  whose  estate  is  pledged  for  a 
debt  that  he  is  unable  to  pay.  It  is  also  a 
great  disadvantage  to  the  mortgagor,  to  have 
his  real  estate  converted  into  money.  In  case 
of  the  claims  of  third  persons,  the  surplus 
money  will  be  retained  in  court,  until  all  those 
claims  are  settled.  Here,  too,  a  part  of  the 
mortgaged  premises  belonged  to  the  wife  of 
the  mortgagor.  By  the  sale,  her  estate  is  con- 
verted into  money,  and,  as  such,  becomes  the 
property  of  her  husband  :  whereas,  if  no  more 
had  been  sold  than  was  necessary,  *the  [*4OO 
residue  would  have  returned  to  her.  In  this 
way,  against  the  policy  of  the  law,  the  prop- 
erty of  the  wife  might  be  transferred,  and  ap- 
plied to  the  use  of  the  husband.  The  wife, 
by  her  petition  of  the  llth  day  of  August, 
1806,  offered  to  pay  the  money  justly  due  to 
the  respondent,  provided  the  mortgaged  prem- 
ises might  be  assigned  as  security  to  such  per- 
son as  she  could  find  to  advance  the  money. 
Where  a  person,  as  surety  for  another,  pays 
the  debt,  the  creditor  is  bound  to  assign  over  the 
security  to  the  surety.  (2  Vernon,  608,  and 
Vredenburgh  v.  Stout,  decided  in  the  Supreme 
Court,  MS.)  Where  the  estate  of  the  wife  is 
pledged  for  the  debt  of  the  husband,  she  is 
considered  as  a  creditor,  and  on  the  payment  of 
the  debt  is  entitled  to  the  security.  (2  Vernon, 
604;  2  Atkyns,  384  ;  3  Brown,  C.  C.,  201  ;  2' 
Vernon,  437  :  Ambler,  150  ;  2  Vesey,  663.)  If 
the  friends  of  Margaret  Delabigarre  were 
willing  to  advance  the  money,  to  save  her 
estate  from  being  sold,  the  Chancellor  should 
have  directed  that,  on  the  payment  of  the  debt 
due  to  the  respondent,  the  mortgage  should  be 
assigned  as  security.  It  cannot  be  pretended 
that  the  intention  of  ordering  the  whole  of  the 
mortgaged  premises  to  be  sold  was  for  the  pur- 
pose of  paying  over  the  surplus  moneys  to 
Livingston.  There  is  no  reference  to  the  debt 
of  Livingston  in  the  decree.  Livingston  did 
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/not  apply  for  any  sale,  nor  was  any  account 
taken  of  what  was  clue  to  him,  except  from 
•the  face  of  the  bond.  And  the  bond  and 
mortgage  was  given  to  secure  the  ultimate 
balance  of  accounts  between  him  and  Dela- 
bigarre. 

2.  A  larger  sum  than  the  facts  of  the  case 
will  warrant  has  been  decreed  to  be  paid.  It 
.may  be  true,  as  a  general  rule,  that  exceptions 
to  the  master's  report  should  be  filed  in  the 
•court  below,  and  that  it  cannot  be  inquired 
into  here.  But  where  there  are  facts  ap- 
pearing in  the  case,  before  the  court,  to  show 
•clearly  the  incorrectness  of  the  report,  there  is 
no  reason  why  this  court  should  not  interfere. 
There  are  two  reports  which  differ  from  each 
•other,  and  it  does  not  appear  to  which  of  them 
the  decree  refers.  [Here  the  counsel  entered 
into  an  examination  of  the  statement  annexed 
to  the  report  of  the  master,  showing  a  mistake 
both  in  the  principal  sum  and  interest  of  the 
•debt  due  to  the  respondent.]  Again,  where 
497*]  an  assignment  of  *a  mortgage  is  made, 
without  the  privity  of  the  mortgagor,  the  as- 
signee must  take  it  subject  to  all  the  equity 
•existing  between  the  mortgagor  and  mort- 
gagee. (4Vesey,  Jun.,  118  ;  9  Vesey,  Jun., 
264,  269.)  An  account,  therefore,  ought  to 
have  been  taken  between  Livingston  and  Dela- 
bigarre,  to  ascertain  what  was  really  due  to 
the  mortgagee.  Until  this  be  done,  it  is  im- 
possible to  do  justice,  or  to  ascertain  how  much 
of  the  lands  mortgaged  ought  to  be  sold.  The 
.appellants  ought  not  to  be  compelled  to  pay 
the  respondent,  who  is  an  assignee,  without 
the  privity  of  the  mortgagor,  more  than  they 
-owed  the  mortgagee.  No  such  account  has 
been  taken  ;  for  the  master  merely  computed 
the  interest  due  on  the  bond,  without  any  ex- 
amination or  inquiry,  as  the  real  state  of  the 
account  between  them. 

Messrs.  Baldwin  and  Harison,  for  the  re- 
spondent. The  rule  that  the  assignee  of  a 
mortgage  must  stand  in  the  place  of  the  as- 
signor, and  can  receive  no  more  than  what  is 
'due  from  the  mortgagor  to  the  mortgagee,  is 
too  well  settled  to  be  disputed.  Neither  the 
principles  nor  authorities  which  have  been 
•cited  will  be  denied.  But  if  the  respondent  is 
bound  by  all  the  equity  existing  between  the 
mortgagor  and  mortgagee,  he  is  entitled,  also, 
to  all  the  rights  of  the  mortgagee  ;  and  he  is 
bound  to  enforce  those  rights,  for  he  must  act 
for  the  security  of  the  mortgagee,  as  well  as 
his  own.  The  rights  of  the  respondent  flow 
from  and  necessarily  depend  on  those  of  the 
mortgagee  ;  if  the  mortgage  was  tainted  with 
usury,  the  respondent  takes  it  with  all  that 
taint.  If  the  rights  of  the  mortgagee  have 
become  extinct  by  the  failure  of  the  considera- 
tion, or  by  payment,  those  of  the  respondent 
.are  also  extinguished.  If  the  rights  of  the 
mortgagee  cannot  be  established  in  this  suit, 
neither  can  those  of  the  respondent,  and  the 
bill  ought  to  have  been  dismissed.  But  the 
claims  of  the  latter,  it  is  admitted,  can  be 
established  in  this  suit ;  and  if  so,  those  of  the 
former  must  be  investigated  and  established 
also  ;  they  cannot  be  separated.  If  the  appel- 
lants can  show  no  usurious  or  illegal  considera- 
tion, or  payment,  what  cause  have  they  to 
498*]  complain,  or  object,  though  the  *re- 
spondent  receives  the  whole  sum  due  on  the 


mortgage  assigned  to  him  ?  Again,  it  is  a 
maxim  of  a  court  of  chancery  that  all  persons 
interested  must  be  made  parties,  that  they  may 
have  an  opportunity  of  defending  their  rights, 
and  that,  by  one  suit,  and  one  decree,  the 
rights  of  all  persons  in  the  subject  of  contro- 
versy, may  be  finally  settled.  Suppose  this 
mortgage  had  been  assigned  to  A  to  secure 
the  payment  of  $5,000,  and  again  to  B,  C  and 
D  successively,  to  secure  to  each  of  them 
$5,000.  According  to  the  doctrine  contended 
for.  that  no  more  of  the  mortgaged  premises 
should  be  sold  than  would  be  sufficient  to  pay 
A,  the  first  assignee  who  files  his  bill,  four 
suits  would  be  requisite,  when  the  right  of  all  the 
parties  might  be  established  and  settled  by  one 
decree.  Yet  it  will  not  be  denied  that  if  A 
files  his  bill  to  foreclose,  that  the  mortgagee, 
and  B,  C  and  D  must  be  made  parties  ;  but 
for  what  purpose  are  they  made  parties,  unless 
to  have  their  rights  inquired  into  and  settled  ? 
If,  then,  the  mortgagee  is  a  proper  and  neces- 
sary party,  and  appears  before  the  court,  the 
accounts  between  him  and  the  mortgagor  may 
be  inquired  into  and  adjusted.  The  respond- 
ent, as  assignee  or  the  whole  mortgage,  has  a 
right  to  demand  the  inquiry,  not  only  as  a 
preliminary  step  to  establish  his  own  claim, 
but  as  the  authorized  agent  and  trustee  of  the 
mortgagee,  under  the  assignment.  This  does 
not  contradict,  but  is  perfectly  consistent  with 
the  rule,  that  one  man  cannot  enforce  the 
rights  of  another  without  his  consent  or  au- 
thority. The  respondent  cannot  tile  a  bill  to 
foreclose  a  part  only  of  the  equity  of  redemp- 
tion. He  must  proceed  for  the  whole,  and  act 
in  the  double  character  of  principal  and 
trustee.  It  was  proper  and  necessary,  there- 
fore, to  make  P.  W.  Livingston,  the  mort- 
gagee, a  party  in  this  cause,  and  being  a  party 
he  had  a  right  to  be  heard.  The  Chancellor 
had  a  right  to  direct  an  account  to  be  taken 
between  all  the  parties,  and  a  decree  upon  the 
rights  of  all  the  parties,  before  the  court,  must 
be  conclusive.  The  master  was  ordered  to  re- 
port what  sum  was  due  upon  the  bond.  It 
was  his  duty  to  summon  *all  the  par-  [*499 
ties  before  him  for  that  purpose,  and  we  are 
to  presume  that  they  were  summoned.  If  the 
appellants  could  have  proved  that  any  part  of 
the  bond  had  been  paid,  they  should  have  ap- 
peared and  exhibited  their  proofs  before  the 
master.  If  the  master  had  refused  to  hear  or 
admit  their  evidence,  they  should  have  applied 
to  the  Chancellor,  who  would  have  directed 
the  master  to  revise  his  report,  if  found  incor- 
rect. But  the  appellants  insist  on  no  ground 
of  offense  before  the  master  ;  they  make  no 
exceptions  to  the  report  ;  nay,  they  consent  to 
a  rule  that  it  should  be  confirmed.  They 
neglect  every  proper  opportunity  of  making 
their  exceptions  in  the  court  below,  and,  after 
waiting  until  a  final  decree  is  pronounced, 
they  appeal  to  this  court,  and  expect  that  this 
high  tribunal  is  to  execute  the  humble  duties 
of  a  master  in  chancery,  and  to  investigate  the 
truth  of  facts,  which  ought  to  have  been  estab- 
lished before  that  officer,  in  the  court  below. 
The  master  reported  the  whole  of  the  principal 
and  interest,  amounting  to  the  sum  of  $31,277, 
to  be  due  on  the  bond  and  mortgage,  and  that 
the  mortgaged  premises  were  worth  only 
$20,000.  What,  then,  becomes  of  the  argu- 
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ment  alxmt  selling  the  whole  of  the  mortgaged 
premises  instead  of  a  part,  or  what  ground  is 
there  to  complain  that  the  rights  and  interests 
of  the  wife  are  disregarded  ?  A  part  of  a 
mortgage  cannot  be  assigned  to  one,  and  a 
part  to  another.  The  whole  must  be  assigned. 
The  whole  money  must  be  paid  into  court, 
and  after  the  assignee  has  been  paid  his  de- 
mand, the  residue  will  remain  for  the  l>enefit 
of  other  claimants.  If  the  respondent  recov- 
ers from  the  appellants  no  more  than  what  is 
due  from  them  to  P.  W.  Livingston,  they  can 
never  complain.  They  have  no  right  to  avail 
themselves  of  any  transactions  between  Liv- 
ingston and  the*  respondent.  If  Livingston 
had  thought  proper  to  sell  the  bond  and  mort- 
gage for  $1,000,  Bush  would  have  had  a  right 
to  insist  on  the  payment  of  all  that  was  due 
from  the  appellants  on  the  mortgage  ;  so.  on 
the  other  hand,  had  Livingston  assigned  the 
mortgage  to  the  respondent,  to  secure  a  debt 
5O6*]*of.$ioO,000,he  could  claim  no  more  from 
the  appellants  than  what  was  due  from  them  to 
Livingston.  Any  transactions  or  considera- 
tions, therefore,  existing  between  the  respond- 
ent and  Livingston,  cannot  affect  or  vary  the 
rights  of  the  appellants,  since  they  have 
engaged  to  pay  the  sum  mentioned  in  the  bond 
and  mortgage.  But  if  the  master's  report  be 
examined,  and  the  receipt  which  has  been  pro- 
duced, it  will  be  found  that  the  whole  amount 
reported  is  justly  due.  [Here  the  counsel 
entered  into  an  examination  of  the  facts  rela- 
tive to  the  master's  report,  which,  from  the 
opinon  delivered  by  the  court,  it  seems  unnec- 
essary to  statej 

Mr.  T.  A.  Emmet,  in  reply.  1.  It  is  not  the 
usual  course,  when  a  bill  for  a  foreclosure  is 
filed,  to  order  the  whole  of  the  mortgaged 
premises  to  be  sold.  The  rule  is  to  sell  the 
premises,  or  so  much  thereof  as  may  be  nec- 
essary to  pay  off  the  debt.  It  is  to  be  pre- 
sumed that  the  premises  are  of  greater  value 
than  the  debt,  since  the  surplus  is  directed  to 
be  brought  into  court.  In  cases  of  distress  for 
rent,  at  common  law,  if  the  landlord  distrain 
more  than  is  necessary  to  pay  the  rent,  it  is 
considered  as  oppressive,  and  the  law  has 
given  the  tenant  a  remedy  against  the  injustice 
of  the  landlord.  In  the  same  spirit  ought 
courts  of  equity  to  proceed  in  regard  to  mort- 
gages. The  principle  is,  that  though  the  debt- 
or shall  be  compelled  to  pay  what  he  owes,  he 
shall  not  be  made  to  sustain  a  greater  incon- 
venience than  is  necessary  for  that  purpose. 
It  is  of  no  use  or  benefit  to  sell  more  than  is 
necessary  to  pay  the  debt.  The  mortagee 
wants  no  more  than  what  is  due  to  him,  and  to 
sell  more  than  is  necessary  is  injurious  to  the 
mortgagor,  since  it  converts  his  real  estate  into 
money.  It  may  be  injurious,  also,  to  third  per- 
sons. By  the  13th  section  of  the  act  concern- 
ing the  Court  of  Chancery  (Laws  of  N.  Y., 
Vol.  I.,  p.  443),  the  money  arising  from  all 
sales  of  all  mortgaged  premises  are  to  be  ap- 
plied to  discharge  the  debt  due  to  the  mortgagee 
and  the  costs,  and  the  surplus,  if  any,  is  di- 
rected to  be  put  out  at  interest,  and  to  be  paid 
to  the  mortgagor,  or  his  representatives,  on 
<>O  1  *]  application  to  the  court.  The  *words 
of  the  act  are  mandatory  to  the  Chancellor  as 
to  the  disposition  of  the  surplus.  Now  sup- 
pose the  case  of  judgment  creditors,  who,  by 


the  decision  of  this  court,  have  a  lien  on  the 
equity  of  redemption.  ( Waters  et  al.  v.  Stew- 
art, Caines'  Cases  in  Error,  Vol.  I.,  p.  47.) 
The  judgment  creditors  need  not  be  made  par- 
ties to  a  bill  of  foreclosure.  They  may  not 
know  of  any  proceedings  by  the  mortgagee. 
In  regard  to  them,  it  is  res  inter  altos  acta.  By 
the  sale  under  the  decree,  the  property  mort- 
gaged is  transferred  to  the  purchaser.  The 
mortgagor  has  a  right  to  demand  and  receive 
the  surplus  moneys  remaining  in  court,  and 
thus  the  lien  or  security  of  the  judgment 
creditors,  may  be  completely  defeated  and  de- 
stroyed. I  am  aware  that  it  may  be  an- 
swered that  the  Court  of  Chancery,  having 
possession  of  the  money,  will  not  pay  it  over 
to  the  mortgagor  until  the  judgment  creditors 
are  first  satisfied.  But  the  language  of  the  act 
is  imperative,  and  the  Chancellor  has  no  dis- 
cretion to  exercise  ;  he  must  order  the  money 
to  be  paid  to  the  mortgagor,  if  he  demand  if. 
Again,  suppose  four  several  mortgages  on  the 
same  premises,  and  that  the  second,  third  and 
fourth  mortgagees  reside  out  of  this  State,  and 
the  first  mortgagee  should  file  his  bill  for  a 
foreclosure,  and  the  whole  premises  should  be 
sold,  and  the  residue  of  the  money  arising 
from  the  sale,  after  paying  off  the  mortgage, 
be  paid  over  to  the  mortgagor.  The  subse- 
quent mortgagees  are  no  parties  to  the  suit. 
They  might  not  know  of  its  existence  ;  and 
may  thus  be  deprived  of  their  security.  But 
no  injury  or  injustice  of  this  kind  would  take 
place,  in  regard  to  third  persons,  if  no  more 
of  the  mortgaged  premises  were  ordered  to  be 
sold  than  would  be  sufficient  to  pay  the  debt 
of  the  first  mortgagee,  who  files  his  bill.  In 
the  present  case  the  respondent  asked  no  more. 
It  is  true  that  where  the  mortgaged  premises 
are  indivisible,  the  whole  must  be  sold  ;  but 
here  the  property  mortgaged  consists  of  dis- 
tinct parcels  of  land,  and  a  portion  of  it  might 
be  sold.  Again,  a  part  of  the  property 
pledged  belongs  to  the  wife,  and  when  con- 
verted into  *money,  it  loses  its  inher-  [*5O2 
itable  quality,  and  sinks  into  the  estate  of  her 
husband.  Her  property  was  a  mere  pledge, 
and  the  court  will  not  allow  it  to  be  sold,  if 
there  is  property  of  the  husband  sufficient  to 
pay  the  debt.  She  might  have  asserted  her 
claim  by  a  bill  against  her  husband  ;  and 
when  the  parties  are  already  before  the  court, 
why  should  her  rights  be  overlooked  or  vio- 
lated ?  There  was  no  necessity,  therefore,  for 
selling  the  whole  premises,  especially  when 
the  respondent,  in  his  bill,  pays  for  the  sale  of 
no  more  than  may  be  sufficient  to  pay  his 
debt.  But  it  is  said  that  there  cannot  be  a  sale 
of  a  part  only  of  the  mortgaged  premises.  In 
the  case  of  Montgomery  v.  The  Marqvis  of  Bath 
(5  Vesey,  Jun.,  560),  a  part  of  the  premises  was 
ordered  to  be  sold.  It  is  true  that  was  a  case  of 
trust,  but  the  principle  is  the  same.  The  res- 
pondent does  not  appear  as  the  agent  or  trustee 
of  the  mortgagee.  Livingston,  is,  in  fact,  op- 
posed to  the  sale,  and  is  willing  that  his  part 
should  remain  on  interest.  Has  the  respond- 
ent a  right  to  compel  these  parties  to  have 
the  whole  property  sold,  and  the  one  to  pay 
and  the  other  to  receive  his  debt  against  their 
wishes  ?  It  is  said  that  this  ought  to  be  done 
to  prevent  a  multiplicity  of  suits  and  the  ex- 
penses of  litigation.  That,  however,  is  not  a 
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sufficient  reason  for  compelling  a  third  per- 
son, nolens  volens,  to  receive  money  that  he  has 
placed  out  on  good  security,  and  which  both  he 
and  the  mortgagor  are  content  to  have  remain 
on  interest.  But  if  my  view  of  the  13th 
section  of  the  act  relative  to  the  Court  of 
Chancery  be  correct,  Livingston  could  never 
obtain  his  money  without  filing  a  bill  against 
the  appellants,  and  thus  the  mode  contended 
for  by  the  counsel  for  the  respondent,  instead 
of  preventing  suits,  would  only  serve  to  open 
wider  the  flood-gates  of  litigation. 

2.  As  to  the  master's  report  we  are  asked, 
why  did  not  you  except  to  it  in  the  court  be- 
low, for  it  is  too  late  to  make  the  objections 
here  ?  But  when  the  report  stands  confirmed, 
and  embodied  in  the  decree,  it  is  the  same  as  if 
the  calculations  had  been  made  by  the  Chan- 
5O3*]  cellor  himself.  *Though  the  appel- 
lants made  no  exceptions  in  the  court  below, 
yet  if  it  be  found  that  the  report  is  inconsis- 
tent with  the  facts  appearing  in  the  pleadings, 
this  court  may  inquire  into  it.  From  the  exam- 
ination of  the  case  as  presented  by  the  plead- 
ings and  the  report,  it  is  evident,  that  not 
more  than  $6,200  are  due  to  the  respondent 
from  the  mortgagee.  It  is  important  for  the 
appellants  to  ascertain  how  much  is  due  to  the 
respondent,  that  no  more  property  may  be  sold 
than  is  necessary  to  pay  him  his  just  demand. 
The  accounts  between  Delabigarre  and  Liv- 
ingston are  unsettled,  and  it  may  be  that  there 
is  not  so  much  due  to  Livingston  as  the  re- 
spondent claims.  The  report  is  erroneous,  as 
it  was  made  without  first  ascertaining  the 
amount  due  from  Delabigarre  to  Livingston, 
by  a  liquidation  of  their  accounts.  It  is  mani- 
fest, from  the  pleadings,  that  this  mortgage 
was  intended  to  secure  the  balance  that  might 
be  ultimately  due,  on  an  unsettled  account  be- 
tween the  mortgagor  and  mortgagee  ;  and  it  is 
impossible,  in  the  present  state  of  the  ac- 
counts, as  they  appear  in  the  case,  to  ascer- 
tain what  is  really  due.  But  it  is  said  that 
the  master  has  reported  what  was  due  on  the 
mortgage,  and  that  as  that  report  has  been 
confirmed,  and  no  appeal  entered  within  fif- 
teen days,  the  appellants  are  concluded  by  it. 
I  answer,  that  this  rule  of  limitation  applies 
only  to  an  appeal  from  interlocutory  decrees, 
and,  that,  on  an  appeal  from  a  final  decree, 
this  court  may  inquire  into  all  the  inter- 
locutory matters  on  which  such  final  decree 
was  founded.  The  order  of  reference  to  the 
master  did  not  direct  him  to  take  up  and  ex- 
amine the  accounts  between  Delabigarre  and 
Livingston.  It  was  no  more  than  a  reference 
to  him  to  calculate  the  interest,  and  the  amount 
which  might  appear  to  be  due  on  the  face  of 
the  bond.  It  is  impossible  that  justice  can  be 
done,  without  first  ascertaining  what  is  due  to 
Livingston  on  the  mortgage.  The  respondent 
cannot  fairly  object  to  this  since  he  took  the 
assignment  without  giving  notice  to  the  appel- 
lants, or  requesting  them  to  join  in  the  assign- 
ment. 

5O4*]  ^THOMPSON,  J.  The  first  question 
presented  by  the  present  appeal  is>  whether 
the  decree  for  a  sale  should  have  extended  to 
the  whole  of  the  mortgaged  premises,  or  been 
limited  to  such  portion  as  would  have  been 
sufficient  to  satisfy  the  respondent's  demand. 
JOHNS.  REP.,  2. 


I  cannot  assent  to  the  proposition  that,  on  the 
foreclosure  of  a  mortgage,  it  is  matter  of  course 
to  order  a  sale  of  all  the  mortgaged  premises. 
I  see  no  beneficial  pxirpose  to  be  answered  by 
such  a  course,  as  it  respects  the  rights  of  the 
mortgagee.  All  that  he  can,  with  propriety, 
require,  is  a  full  satisfaction  of  his  demand. 
It  is  well  known  that,  in  most  cases,  the  value 
of  the  mortgaged  premises  far  exceeds  the  sum 
intended  to  be  secured  by  the  mortgage,  and 
if  the  mortgagor  is  so  unfortunate  as  to  be  un- 
able to  redeem  his  land,  I  am  at  a  loss  to  dis- 
cover any  good  reason  why  he  should  be  com- 
pelled to  part  with  the  whole,  whereby  a 
variety  of  unnecessary  expenses  will  be  added 
to  the  loss  resulting  from  a  forced  sale.  There 
can,  perhaps,  be  no  general  rule  on  the  subject; 
each  case  must  depend  on  its  own  circum- 
stances. The  situation  of  the  mortgaged 
premises  may  be  such  as  to  render  it  impracti- 
cable to  sell  in  parcels.  That  embarrassment, 
however,  does  not  exist  in  the  case  before  us. 
The  premises  are  in  separate  and  distinct  par- 
cels, and  the  circumstance  that  a  great  portion 
of  the  mortgaged  property  belonged  to  Mrs. 
Delabigarre,  presents  a  strong  and  cogent 
reason  for  restricting  the  sale  to  a  bare  suffi- 
ciency to  satisfy  the  respondent's  demand  ; 
otherwise,  the  real  estate  of  the  wife  will  be 
converted  into  personal  property,  and  be  sub- 
ject to  the  absolute  disposal  of  the  husband. 
The  assignment  of  the  mortgage  to  the  res- 
pondent for  the  security  of  a  debt  due  from  the 
mortgage  to  him.  cannot  impose  on  him  the 
obligation  of  seeking  a  sale  of  the  whole 
premises,  against  the  will  ef  the  mortgagee.  I 
say,  against  his  will,  because  such  appears  to 
me  to  be  the  necessary  inference  from  the 
whole  of  the  proceedings.  \l  Peter  W.  Liv- 
ingston had  wished  for  a  settlement  of  the  ac- 
counts between  Delabigarre  and  himself,  and 
for  a  sale  of  the  premises  on  his  own  account, 
*why  was  he  not  made  a  complainant,  [*5O5 
instead  of  a  defendant,  in  the  cause?  If  it  be 
admitted  by  the  appellants  that  there  was 
enough  due  on  the  mortgage  to  satisfy  the 
respondent's  claim,  I  see  no  propriety  in  the 
latter's  forcing  a  settlement  of  the  concerns 
between  the  mortgagor  and  mortgagee.  Al- 
though the  mortgage  purports,  upon  the  face 
of  it,  to  be  for  securing  twenty  thousand  dol- 
lars, yet  it  is  not  pretended  that  that  was  the 
real  sum  due  to  the  mortgagee,  but,  on  the 
contrary,  it  is  admitted  that  the  purpose  for 
which  the  mortgage  was  given  was  to  secure 
the  balance  of  an  unsettled  account.  The  real 
object  of  the  mortgage  appears,  by  an  instru- 
ment bearing  even  date  with  it,  given  by  Liv- 
ingston to  Delabigarre,  by  which  he  acknowl- 
edges that  the  bond  and  mortgage  were  given 
to  secure  the  payment  of  $13,929,  due  upon 
settlement  of  accounts  on  that  day,  and  as  a 
further  security  for  the  payment  of  a  debt,  for 
which  Peter  W .  Livingston  may  have  become 
responsible  to  John  R.  Livingston,  for  Delabi- 
garre, for  stock  of  the  United  States  ;  and  up- 
on the  contingency  of  P.  W.  Livingston's 
paying  John  R.  Livingston  for  the  stock,  he  is 
to  charge  Delabigarre  the  further  sum  of  $1,- 
648.  This  instrument  concludes  with  declar- 
ing, that  upon  payment  of  the  above  sums  of 
money,  with  the  interest,  to  P.  W.  Livingston, 
in  the  time  mentioned  in  the  bond  and  mort- 
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e,  and  all  other  demands  which  he  may  | 
against  Delabigarre,  the  bond  and  mort- 1 
gage  are  to  be  legally  cancelled.  The  extent 
of  the  demands  of  P.  W.  Livingston  against 
Delabigarre,  exclusive  of  the  $13,929,  is  alto- 
gether unascertained.  The  appellants,  in  their 
answer,  deny  that  the  stock  ever  was  delivered 
to  them,  or  applied  to  their  use,  and  no  proof 
was  given  on  that  subject,  except  the  instru- 
ment above  referred  to  ;  by  which,  I  think,  it 
clearly  appears,  that,  with  respect  to  the  stock 
purchased  from  J.  R.  Livingston,  P.  W.  Liv- 
ingston can  only  be  considered  as  surety  for 
Delabigarre,  admitting  the  latter  to  have  re- 
ceived it.  But  there  is  no  legal  evidence  that 
P.  W.  Livingston  has  paid  for  this  stock,  or 
been,  in  any  way.  injured,  in  consequence 
5O«*j  *of  his  suretyship.  The  account  be- 
tween Delabigarre  and  Livingston  never  has 
been  settled.  The  reference  to  the  master  was 
general,  to  report  the  sum  due  on  the  bond  and 
mortgage,  for  principal  and  interest.  The 
report  of  the  master,  on  this  part  of  the  refer- 
ence, was  simply  a  calculation  of  interest  upon 
the  nominal  sum  contained  in  the  bond.  But 
as  this  was  not  the  real  consideration  for  which 
the  mortgage  was  given,  it  remains  yet  unde- 
termined how  much  was  due  upon  it.  The 
appellant's  answer,  and  the  instrument  above 
referred  to,  show  at  least  $13,929  to  be  due, 
which  is  more  than  the  amount  of  the  respond- 
ent's demand  ;  no  objection  can,  therefore, 
be  made  to  a  sale  of  enough  of  the  mortgaged 
premises  for  the  satisfaction  of  this  demand, 
and  the  costs  of  suit.  It  was  justly  urged  by 
the  respondent's  counsel,  that  courts  ought  to 
avoid  a  multiplication  of  suits,  and  not  leave 
to  be  settled  by  several  suits  what  might  be 
accomplished  by  One.  But  a  sale  of  the  whole 
of  the  mortgaged  premises  will  not  effect  this 
desirable  end.  The  rights  of  the  respective 
claimants  to  this  mortgage  are  not  so  far  ascer- 
tained as  to  enable  the  court  to  make  a  final 
distribution  of  the  money.  The  decree  of  the 
court  below  does  not  extend  thus  far.  The 
surplus  money,  after  paying  the  respondent's 
demand,  is  directed  to  be  brought  into  court, 
to  abide  its  further  order  respecting  the  same. 
No  litigation  is,  therefore,  prevented  by  this 
course  ;  for  if  the  rights  of  the  respective 
claimants  are  not  so  far  ascertained  as  to  enable 
the  court  to  make  a  final  distribution  of  the 
money,  further  litigation  is  indispensable. 
Considering,  therefore,  that  the  real  consider- 
ation of  the  mortgage  was  an  ultimate  balance 
of  accounts  between  Delabigarre  and  Living- 
ston, and  that  such  balance  never  has  been 
ascertained,  and  that  Livingston  cannot  be 
considered,  in  this  suit,  as  seeking  a  settlement 
of  such  accounts,  or  claiming  payment  of  any 
money  to  himself  ;  but,  on  the  contrary,  must 
be  viewed  as  opposing  a  foreclosure,  and  that 
a  sale  of  the  whole  of  the  mortgaged  premises 
J>O7*]  might  materially  injure  Mrs.  *Delabi 
garre,  without  answering  any  beneficial  pur- 
pose to  the  respondent,  I  think  the  decree  for 
a  sale  should  have  been  limited,  so  as  to  em- 
brace only  sufficient  property  to  satisfy  the 
respondent's  demand. 

2.  It  has  been  urged,  as  another  ground  of 
exception  against  the  decree  of  the  court  below, 
that  it  directs  a  payment  of  the  principal  and 
interest,  reported  by  the  master  to  be  due  to 


the  respondent ;  and  that  there  have  been  two 
reports  of  a  master,  so  that  it  was  left  uncer- 
tain to  which  the  decree  referred.  This  ob- 
jection appears  not  to  be  well  founded  in  point 
of  fact.  Although  there  was  a  report  of  a 
master  made  in  May,  1802,  yet  this  report  was 
afterwards  vacated,  together  with  all  the  pro- 
ceedings connected  with  it.  The  final  decree 
could,  therefore,  have  no  reference  to  it,  and 
the  only  report  recognized  as  valid  was  the 
one  of  the  4th  of  April,  1805.  If  any  well 
grounded  objection  could  be  made  to  this  re- 
port, I  should  much  doubt  whether  the  ap- 
pellants could  avail  themselves  of  it  here. 
The  exceptions  should  have  been  taken  in  the 
court  below.  We  cannot  know  the  evidence 
the  master  had  before  him  ;  nor  can  it  be 
proper  here  to  go  into  calculations  made  by 
the  master.  If  the  parties  have  neglected  to 
except  to  the  report,  I  should  consider  it  a 
waiver  of  all  exceptions.  I  am,  however, 
unable  to  discover  any  mistake.  The  report 
consists  in  a  mere  calculation  of  interest  upon 
$7,200,  from  the  time  of  the  assignment  of  the 
mortgage,  which  was  on  the  20th  of  May, 
1797.  Peter  W.  Livingston,  in  his  answer, 
admits  that  he  gave  the  respondent  his  note 
for  that  sum,  payable  with  interest,  and  that 
the  bond  and  mortgage  were  assigned  bv  him, 
to  secure  the  payment  of  the  same.  6n  the 
second  reference,  there  was  no  proof  or  ad- 
mission of  any  payments  having  been  made  on 
this  note,  and  no  notice  ought  to  have  been 
taken  of  what  passed  on  the  former  reference. 
The  second  objection,  therefore,  to  the  decree, 
appears  to  me  not  to  be  well  founded. 

The  result  of  my  opinion  is,  that  the  cause 
be  sent  back  to  the  Court  of  Chancery,  to  the 
end  that  the  decree  *for  a  sale  of  the  [*5O8 
mortgaged  premises  may  be  so  modified  as  to 
embrace  only  a  sufficiency,  as  nearly  as  may 
be  (including  such  parts  thereof  as  belong  to 
Delabigarre,  in  his  own  right),  to  satisfy  the 
respondent's  demand,  with  the  costs  of  suit ; 
and  also  for  the  purpose  of  having  the  accounts 
between  Delabigarre  and  Livingston  settled, 
and  the  real  balance  "scertained:  And  that 
further  sales,  if  necessary,  be  hereafter  ordered 
by  the  court  below,  to  satisfy  such  balance, 
when  ascertained,  together  with  the  costs. 

KENT,  Ch.  J.,  declared  himself  to  be  of  the 
same  opinion. 

TOMPKINS,  J.,  having  been  formerly  con- 
cerned as  counsel  in  the  cause,  gave  no  opin- 
ion. 

L'HoMMEDiEU,  Senator.  I  am  of  opinion 
that  the  decree  in  this  cause  ought  to  be  re- 
versed. 1.  The  original  mortgage  was  given 
to  secure  whatever  might  be  due,  on  a  balance 
of  accounts,  from  the  appellants  to  Peter  W. 
Livingston.  As  the  mortgage  was  assigned  to 
the  respondent,  without  notice,  he  must  take 
it,  subject  to  an  account  between  the  mortga- 
gor and  mortgagee.  No  such  account  has  been 
taken,  and  it  is,  therefore,  uncertain  how  much, 
or  whether  anything  is  due  from  Delabigarre 
to  Peter  W.  Livingston. 

2.  The  master's  report  of  the  4th  April,  1805, 
is  the  foundation  of  the  decree,  and  ought  to 
be  considered  as  part  of  it ;  and  may,  there- 
fore, be  inquired  into  by  this  court.  That  re- 
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port  appears  to  be  erroneous,  in  allowing  in- 
terest from  the  20th  March,  1797,  to  the  20th 
March,  1800,  though  the  bill  acknowledged 
that  the  interest  for  that  period  had  been  paid. 
It  appears,  also,  that  $1,000  of  principal  have 
been  allowed  to  the  respondent,  when  it  is  evi- 
dent, from  the  answer  of  P.  W.  Livingston, 
which  is  not  contradicted,  that  only  $6,200 
were  advanced.  When  the  report  was  made 
on  the  20th  May,  1802,  the  respondent  admit- 
ted that  the  $1,000  were  not  due.-  And  though 
that  report  was  afterwards  set  aside,  yet  it  is  so 
far  evidence  of  the  admission  of  the  respond- 
£>O9*]  dent,  who  *ought  to  be  bound  by  it 
in  the  future  adjustments  of  the  account. 

8.  The  decree  directs  the  whole  mortgaged 
premises  to  be  sold,  when  the  respondent,  in 
his  bill,  prayed  for  no  more  than  the  sum  due 
to  him  ;  and  P.  W.  Livingston,  the  mortgagee, 
did  not  wish  for  any  sale  to  pay  what  might 
be  due  to  him.  There  was  no  necessity,  there- 
fore, for  selling  more  than  was  sufficient  to 
pay  the  respondent ;  and  it  was  erroneous  in 
the  Court  of  Chancery  to  decree  the  payment 
of  any  further  sum,  or  to  order  the  money  to 
be  raised  and  brought  into  court ;  thereby  put- 
ting an  end  to  the  landed  security  on  which 
the  parties  were  willing  the  loan  should  con- 
tinue. I  am,  therefore,  or  opinion  that  no 
more  of  the  mortgaged  premises  should  be 
sold  than  is  sufficient  to  pay  the  debt  due  to 
the  respondent,  and  that  the  property  of  the 
husband  be  first  applied  to  that  purpose,  and  in 
case  that  should  be  insufficient,  that  then  so 
much  of  the  lands  belonging  to  the  wife  should 
be  sold  as  may  make  up  the  deficiency ;  or 
that,  on  payment  of  the  principal  and  interest 
due  to  the  respondent,  the  securities  should  be 
assigned  to  that  amount  to  such  person  as  the 
appellant  Margaret  Delabigarre  shall  nominate. 
The  rest  of  the  court  concurring  in  the  opin- 
ion delivered  by  Mr.  Justice  Thompson  it 
was  thereupon  ordered,  adjudged  and  decreed, 
that  the  decree  in  the  court  below,  of  the  7th 
April,  1806,  be  modified,  so  that  such  part 
only  of  the  mortgaged  premises  as  belong  to 
Peter  Delabigarre,  and,  if  not  sufficient,  then 
together  with  so  much  of  the  mortgaged  prem- 
ises as  belong  to  Margaret  Delabigarre,  be  sold, 
as  will  satiify  the  amount  of  the  demand  re- 
ported in  favor  of  the  respondent,  and  ap- 
proved of  by  the  said  decree,  together  with  the 
costs  and  interest :  And  that  the  said  court 
take  such  further  steps  as  shall  be  deemed 
proper,  to  ascertain  the  remaining  sum  due 
from  the  said  Peter  Delabigarre,  on  the  said 
bond  and  mortgage,  and  when  ascertained, 
51O*]  that  the  residue  of  *the  said  mortgaged 
premises,  or  such  part  thereof  as  shall  be  re- 
quisite, be  sold,  to  satisfy  such  balance,  to- 
gether with  the  costs  and  expenses  chargeable 
in  the  court  below,  and  that  the  proceedings 
be  remitted  to  the  Court  of  Chancery. 
Cited  in— 24  Barb.,  512. 


ISAAC  JOHNSON,  AND  ELIZABETH,  his 
Wife,    Appellants, 

THOMAS   STAGG,  Respondent. 

Registry  of  Mortgages — Statute — Leases — Parol 
Agreement  for    Lease — Mortgage    of   Lease- 
JOHNS.  RPP.,  2. 


hold  Property — Delivery  of  Lease  Unneces- 
sary— Registry — Notice  to  Subsequent  Mort- 
gagees. 

The  statute  requiring  the  registry  of  mortgages 
extends  to  leases  assigned  by  way  of  mortgage.  A 
lease  for  19  years  and  9  months,  executed  on  the  1st 
August,  1795,  pursuant  to  a  prior  parol  agreement 
for  a  lease  for  20  years,  was  considered  as  relating 
back  to  the  1st  May,  1795,  so  as  to  make  valid  a  de- 
mist; by  way  of  mortgage  made  by  the  lessee,  on  the 
6th  May,  1795.  Where  a  demise  is  made  by  way  of 
mortgage  of  leasehold  property,  it  is  not  necessary 
to  deliver  the  lease  itself  to  the  mortgagee ;  and 
leaving  it  in  the  hands  of  the  mortgagor,  is  no  evi- 
dence of  fraud ;  because  the  statute  requiring  the 
registry  of  the  mortgage  effectually  secures  subse- 
quent mortgagees  or  purchasers  against  fraud  or 
imposition.  Such  registry  is  equivalent  to  a  notice ; 
and  subsequent  mortgagees  and  purchasers  must 
look  to  the  registry  at  their  peril.  Nothing  but  act- 
ual fraud  can  devest  the  prior  mortgagee,  whose 
mortgage  is  recorded,  of  his  property.  Subsequent 
mortgagees  or  purchasers  are  so  far  affected  by  the 
constructive  notice  arising  from  the  registry  of  a 
prior  mortgage,  that  they  are  subject  to  all  the 
equity  existing  between  the  prior  mortgagee  and 
mortgagor. 

Citations— 1  Johns.  Cos.,  81 ;  1  Cai.  Cos.,  301 ;  1 
Cruise  Dig.,  202;  Bro.,  tit.  Done,  41 ;  6  Ed.  I. :  2Inst.. 
321 :  Cro.  Car.,  292 ;  1  Bro.  Ch.,  79 ;  1  H.  Bl.,  25 ;  1 
Plowd.,  87 :  Amb.,  678 :  2  T.  R..  490. 

rPHE  respondent,  on  the  17th  June,  1803, 
J-  filed  his  bill  in  the  Court  of  Chancery 
against  the  appellants,  and  one  George.  Shel- 
den,  for  the  sale  of  certain  mortgaged  prem 
ises,  and  to  foreclose  the  equity  of  redemption 
of  the  defendants,  in  the  court  below.  The 
respondent's  bill  stated  that  Shelden  being  in- 
debted to  him,  in  the  sum  of  £200,  on  the  6th 
May,  1795,  executed  to  him  a  bond,  in  the 
penal  sum  of  £400,  conditioned  to  pay  the  sum 
of  £200,  with  interest,  on  or  before  the  first  of 
May  then  next  ;  to  secure  the  payment  of  which 
bond,  Shelden,  at  the  same  time,  executed  to 
him  a  mortgage  of  a  certain  Jot  of  ground  in 
the  city  of  New  York  (being  leasehold  prop- 
erty), and  the  house  thereon,  in  which  he  then 
lived  ;  that  the  mortgage  was  duly  proved  or 
acknowledged,  and  registered  according  to 
law,  and  that,  afterwards,  Shelden,  on  or 
about  the  16th  September,  1795,  sold  and  con- 
veyed all  his  right  and  interest  in  the  said  lot 
of  ground  and  house,  to  Elizabeth  (Johnson), 
one  of  the  *appellants,  who  afterwards  [*5 1 1 
married  with  Isaac  Johnson,  the  other  appel- 
lant ;  and  that  the  £200  were  still  due,  with  a 
part  of  the  interest,  &c.  The  bill  was  taken 
pro  confesso  against  Shelden,  who  did  not  ap- 
pear. On  the  10th  November,  1803,  the  ap- 
pellants filed  their  answer,  in  which  they  admit 
that  Shelden  was  in  the  possession  of  the  mort- 
gaged premises  when  the  mortgage  was  exe- 
cuted ;  but  they  deny  that  he  was,  at  the  time, 
possessed  of  a  good  and  sufficient  estate  in  the 
law  in  the  same.  They  also  admit  that  the 
mortgage  was  registered  in  the  clerk's  office 
on  the  14th  September,  1795,  but  the  other 
facts  mentioned  in  the  respondent's  bill,  they 
say  they  neither  know  nor  admit.  The  ap- 
pellants, in  their  answer,  alleged  that  Shelden, 
being  in  possession  of  the  mortgaged  premises, 
offered  them  for  sale  to  Elizabeth,  one  of  the 
appellants,  and  declared  that  they  were  unin- 
cumbered  ;  that  she,  by  the  advice  of  counsel 
and  her  friends,  examined  the  records  in  the 
office  of  the  clerk  of  the  City  and  County  of 
New  York,  in  the  afternoon  of  the  14th  Sep- 
tember, 1795,  and  that  the  mortgage  to  tbere- 
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spondent  was  not  then  registered  ;  that,  find- 
ing no  incumbrance  on  the  property,  the  pur- 
chase was  completed  on  the  15th  September, 
1795,  and  a  conveyance  executed  to  her 
by  Shelden,  to  whom  she  paid  $1,000,  and  gave 
him  a  bond  for  the  further  sum  of  $1,000,  pay- 
able on  the  15th  March,  1797,  which  has  since 
been  paid.  The  answer  of  the  appellants  also 
charged  the  respondent  with  a  knowledge  of 
the  fact,  and  that  he  delayed  registering  his 
mortgage  until  after  the  search  was  made  in 
the  clerk's  office,  on  the  14th  September,  1795, 
for  the  purpose  of  enabling  Shelden,  who  was 
his  son-in-law,  to  imposeon  the  appellants,  and 
bona  fide  purchasers.  The  answer  further  al- 
leged that  immediately  after  the  sale  to  Eliza- 
beth Johnson  she  took  possession  of  the  mort- 
gaged premises,  and  has  received  the  rents  and 
profits  thereof,  and  that  neither  of  the  appel- 
lants heard  of  the  mortgage  to  the  respondent 
until  June,  1803  ;  the  appellants  further  stated 
that  Shelden  had  taken  the  benefit  of  the  In- 
512*]  solvent  Act,  and  had  *left  the  State, 
and  that  they  had  no  notice  of  the  mortgage 
to  the  respondent  until  after  he  was  gone  ;  and 
they  insisted  that  they  were  purchasers  for  a 
valuable  consideration,  and  without  notice  of 
the  mortgage  to  the  respondent. 

One  of  the  subscribing  witnesses  to  the  bond 
from  Shelden  to  the  respondent,  deposed  that 
he  paid  Shelden  £150  in  behalf  of  the  re- 
spondent, and  saw  the  respondent  deliver  to 
Shelden  a  note  for  fifty  pounds,  which  he  owed 
the  respondent.  John  Murray,  another  wit- 
ness on  the  part  of  the  respondent,  deposed 
that  on  the  1st  day  of  August,  1795,  he  exe- 
cuted a  lease  of  the  mortgaged  premises  to 
Shelden,  for  19  years  and  9  months  from  the 
first  day  of  August ;  that  Shelden  was  then  in 
possession  of  the  premises,  and  had  been  in 
possession  some  time  before,  as  early,  he  pre- 
sumed, as  the  first  of  May  preceding,  as  he 
had  received  from  Shelden  the  rent  from  the 
1st  May  to  the  1st  August,  1795 ;  that  one 
Washburn,  who  was  a  prior  lessee  of  the  prem- 
ises, had  assigned  his  lease  to  Shelden  ;  and 
that  the  witness,  some  time  previous  to  the 
execution  of  the  lease  to  Shelden,  made  an 
agreement  with  him  to  give  him  a  new  lease 
or  the  premises  in  his  own  name,  and  that,  in 
pursuance  of  that  agreement,  he  executed  the 
lease  on  the  1st  August,  1795. 

No  proofs  were  produced  by  the  appellants, 
in  the  court  below,  in  support  of  the  allega- 
tions in  the  answer,  as  to  the  knowledge  or 
fraud  of  the  respondent.  After  hearing  the 
cause,  His  Honor,  the  Chancellor,  on  the  12th 
August,  1806,  made  the  following  decretal  or 
der  :  It  is  ordered,  that  it  be  referred  to  one 
of  the  masters  of  this  court,  to  ascertain  the 
amount  of  the  principal  and  interest  due  on 
the  bond  and  mortgage,  in  the  complainants' 
bill  of  complaint  mentioned,  and  that  he  re- 
port thereon  with  all  convenient  speed."  On 
the  27th  August,  1806,  an  appeal  was  entered 
from  this  order  to  this  court. 
&  13*]  *The  reasons  for  the  order  were  thus 
assigned  by  His  Honor, 

THE  CHANCELLOR.  Two  questions  were 
made  on  this  subject.  1.  Whether  the  mort- 
gage was  operative  to  vest  the  term.  2. 
Whether  the  registering  act  applies  to  terms 
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for  years.  It  ought  to  be  premised  that  there 
was"  no  proof  of  fraud  on  the  part  of  the  com- 
plainants ;  the  money  which  the  mortgage  pur- 
ports to  secure  had  been  actually  paid  to  the 
mortgagor,  and  there  was  no  indication  of  col- 
lusion between  them. 

As  to  the  first  question.  The  lease  in  this 
instance  appears,  from  the  testimony  in  tin- 
cause,  to  have  been  the  object  of  contract  be- 
tween John  Murray,  the  lessor,  and  the  lessee. 
It  also  appears  that  a  house  had  been  built  by 
the  latter  on  the  premises,  before  the  1st  day 
of  August,  and  before  the  execution  of  the 
mortgage  to  the  complainant ;  that  his  posses- 
sion was  in  unison  with  that  contract,  and  that, 
in  consequence  of  it,  he  paid  the  rent  for  the 
premises  prior  to  the  1st  day  of  August.  But 
this,  it  was  said,  was  a  mere  potential  right  ; 
that  position,  however,  I  think,  cannot  be  sup- 
ported ;  for,  though  it  is  a  maxim  of  strict 
common  law  that  a  freehold  shall  not  com- 
mence in  future,  it  does  not  apply  to  the  sub- 
ordinate interests  in  terms  for  years.  Here 
was  a  parol  contract,  anterior  to  its  being  re- 
duced to  writing,  for  a  term  of  twenty  years. 
Rent  had  been  paid  and  buildings  erected,  and 
thus  the  contract  was  partly  executed.  It  was. 
of  course,  a  valid  contract,  before  the  execu- 
tion of  the  lease,  notwithstanding  the  statute 
of  frauds  and  perjuries  ;  for  a  part  execution 
has  repeatedly  been  held,  in  this  court,  to  take 
contracts,  which  otherwise,  by  the  provisions 
of  that  statute,  must  be  in  w'riting,  out  of  it. 
Hence  the  lease,  subsequently  executed,  only 
furnished  more  certain  evidence  of  the  con- 
tract. It  confirmed  the  grant  of  an  interest 
in  the  premises  for  twenty  years,  but  it  pur- 
ported to  have  a  retrospective  effect  to  the  1st 
day  of  May  preceding  ;  but  it  was  insisted  that 
the  person  to  whom  the  lessee  transferred  his 
interest  for  the  remainder  *of  the  twen-  [*5 1 4 
ty  years,  before  the  formal  execution  of  the 
lease,  should  lose  the  benefit  of  the  whole. 
That  is  not  consistent  with  equity;  the  charge  of 
fraud  is  not  supported.  The  want  of  notice  is 
repelled  by  the  registry,  if  it  applies  to  this  case; 
and  in  every  point  of  light,  if  the  position  that 
this  is  a  case  within  the  Registry  Act  can  be 
maintained,  it  concludes  in  favor  of  the  re- 
spondent. 

As  to  the  second  question.  The  authorities 
cited  on  the  argument  as  to  the  British  regis- 
try statutes,  do  not  apply  to  this  case.  In 
some,  the  word  "  hereditaments"  is  the  only 
one  used  to  describe  the  quantity  of  interest 
required  to  be  registered,  and  in  others,  "terms 
for  years"  are  excluded  by  express  proviso. 
The  words  of  our  statute  are  much  more  com- 
prehensive. Mortgages  of  lands,  tenements  and 
hereditaments  are  required  to  be  registered, 
and  the  word  "  tenement,"  in  its  technical 
signification,  undoubtedly,  includes  estates 
for  years.  If  so,  the  registry  is  notice  to  all 
the  world. 

I  was,  therefore,  of  opinion,  on  both  the 
points  for  the  respondent,  that  his  mortgage 
was  valid  ;  that  his  right  to  its  satisfaction  out 
of  the  mortgaged  premises  ought  to  be  sus- 
tained, and  that  it  ought  to  be  referred  to  a 
master,  to  ascertain  the  sum  due  on  the  mort- 
gage. 

Mr.  Riggs,  for  the  appellants.     1.  Had  the 
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respondent  such  an  interest  in  the  premises, 
at  the  time,  that  he  could  mortgage  them  ?  On 
the  6th  day  of  May,  1795,  Shelden  demised 
the  premises,  by  way  of  mortgage,  to  the  re- 
spondent ;  but  at  that  time  he  had  no  interest 
whatever  which  he  could  demise.  On  the  1st 
•day  of  August,  1795,  the  lease  was  executed 
to  him  by  Murray,  to  take  effect  on  that  day. 
He  had,  then,  no  interest  in  the  premises  prior 
to  the  1st  day  of  August  that  he  could  con- 
vey. On  the  18th  day  of  September,  1795, 
Shelden,  being  in  possession  of  the  lease,  sold 
and  assigned  it  to  one  of  the  appellants,  and 
took  a  re-assignment,  by  way  of  mortgage,  to 
secure  a  part  of  the  purchase  money.  It  would 
be  very  strange  if  the  interest  of  the  appellants 
515*]  could  be  in  any  *way  affected  by  a 
mortgage  executed  by  Shelden  prior  to  the  ex- 
istence of  any  legal  estate  in  him.  2.  But  ad- 
mitting, for  the  sake  of  argument,  that  the 
lease  from  Murray  to  Shelden  existed  on  the 
1st  day  of  May,  1795,  I  contend  that  the  only 
evidence  of  the  title  or  interest  of  Shelden  be- 
ing the  lease,  it  ought  to  have  been  delivered 
to  the  respondent,  and  that  suffering  it  to  re- 
main in  the  hands  of  Shelden,  after  the  sale, 
was  prima  facie,  a  fraud.  Leaving  the  lease 
in  the  hands  of  the  mortgagor,  renders  the 
mortgage  void,  against  a  bona  fide  purchaser, 
without  notice.  It  is  true  that  it  has  been  sup- 
posed that,  since  our  act  relative  to  the  regis- 
try of  mortgages  (Laws  N.  Y.,  Vol.  I.,  p. 
480),  the  registry  of  a  mortgage  is  equivalent 
to  a  notice.  But  the  act  speaks  only  of  mort- 
gages of  lands,  tenements  and  hereditaments. 
It  does  not  extend  to  leases,  which  are  mere 
chattel  interests,  any  more  than  it  extends  to 
the  mortgage  of  a  ship.1  The  only  mode  of 
acquiring  a  title  in  a  leasehold  interest,  is  by 
taking  an  assignment  of  the  interest,  together 
with  the  lease  itself,  which  is  the  evidence  of 
that  interest.  Otherwise,  if  the  lease  might  be 
retained  by  the  assignor,  he  would  have  it  in 
his  power  to  impose  on  third  persons.  This 
is  a  universal  rule  in  regard  to  the  transfer  of 
all  chattels.  The  possession  of  the  thing  to 
be  transferred,  or  the  possession  of  the  muni- 
ments and  evidences  of  property,  or  title,  must 
be  delivered  to  the  purchaser.  The  case  of 
leases,  then,  stands  precisely  on  the  same  rea- 
sons as  the  rule  in  England  relative  to  the  de- 
posit of  title  deeds,  in  case  of  mortgages.  No 
lawyer  or  conveyancer  ever  doubted  that  where 
a  leasehold  interest  was  to  be  sold  or  mort- 
gaged that  the  lease  must  be  delivered  to  the 
purchaser  or  mortgagee.  Though  the  cases  on 
this  question  in  respect  to  leases  in  the  books 
are  not  numerous,  there  is  one  precisely  in 
point.  In  Stone  v.  Gh-ubham  (Bulst.,  225  ;  see 
Powell  on  Mortg.,  4th  ed.,  Vol.  I.,  p.  62,  63, 
64),  Sir  Edward  Coke  said,  that  if  the  lease  had 
remained  in  the  custody  of  him  who  made  the 

f'ft,  it  would  have  been  clearly  fraudulent. 
16*]   *Mr.  Baldwin,  for  the  respondent.  1.  It 
is  proved  that  Shelden  was  in  possession  of  the 
premises  some  time  before  the  execution  of  the 
lease,  on  the  1st  day  of  August,  1795.  He  must 

1.— Among  the  Laws  of  the  Colony  of  New  York, 
is  an  act  passed  the  31st  day  of  December,  1763,  re- 
quiring' bills  of  sale  of  goods  and  chattels,  by  way 
of  mortgage,  to  be  registered  in  the  same  manner 
as  mortgages  of  land.  The  act  continued  in  force 
until  1775.  Van  Schaick's  Ed.  of  the  Laws  of  the 
Colony  of  New  York,  p.  534. 
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have  been  in  possession  under  an  assignment 
of  the  prior  lease  from  Washburn,  or  in  pur 
suance  of  the  agreement  with  Murray,  the 
owner  of  the  fee.  If  the  former,  then  he  had  a 
sufficient  interest.  Though  there  is  no  posi- 
tive proof  how  long  the  lease  to  Washburn  was 
to  run,  it  is  fairly  to  be  inferred  from  the  evi- 
dence that  it  was  for  twenty-one  years,  from 
the  1st  day  of  May,  1794.  The  first  day  of 
May  is  the  usual  commencement  of  leases,  and 
twenty-one  years  is  an  ordinary  term.  Shel- 
den being  the  assignee  of  Washburn  and  .Mur- 
ray, the  lessor,  having  agreed  to  give  him  a 
new  lease  in  his  own  name  on  the  1st  day  of 
August,  1795,  a  lease  was  executed  to  Shelden 
for  nineteen  years  and  nine  months,  which 
must  be  presumed  to  be  the  unexpired  term  of 
Washburn's  lease.  If  Shelden,  then,  did  not 
take  possession  under  the  assignment  from 
Washburn,  he  must  have  taken  it  under  the 
agreement  with  Murray.  If  so,  he  had  an  in- 
terest which  he  might  assign  by  way  of  mort- 
gage. He  took  possession  in  consequence  of 
a  parol  agreement,  and  was  thus  in  possession 
of  an  equitable  interest,  which  a  court  of  chan- 
cery would  recognize  and  protect.  A  court  of 
chancery  would  have  compelled  Murray  to  ex- 
ecute a  lease,  pursuant  to  the  agreement ;  and 
the  subsequent  lease,  in  equity,  would  be  con- 
sidered as  relating  to  the  day  on  which  it 
ought  to  have  been  given.  (2  Vern.,  11.)  An 
equitable  interest  may  be  mortgaged.  (2  Pow- 
ell on  Mortg.,  p.  79,  4th  ed.)  Again,  the  ap- 
pellants claim  under  Shelden,  who  would  have 
been  estopped  from  saying  that  he  had  no  title 
when  he  gave  the  mortgage  to  the  respondent ; 
the  appellants,  therefore,  must  be  also  estopped 
from  alleging  any  want  of  title  in  Shelden.  2. 
The  act  relative  to  mortgages  extends  to  leases, 
or  estates  for  a  term  of  years.  The  words  of 
the  act  are  general  ;  it  is  not  said  mortgages 
of  estates  of  freehold,  or  in  fee-simple  ;  but 
all  mortgages  of  lands,  tenements  or  heredita- 
ments. It  was  formerly  the  practice  to  give 
long  demises  by  way  of  mortgage.  Sup- 
pose a  *lease  for  900  years,  by  way  of  [*5 1 7 
mortgage,  would  it  be  said  that  such  a  mort- 
gage was  not  comprehended  by  the  statute  ? 
Is  it  not  an  interest  in  land  ?  In  this  respect 
there  can  be  no  difference  between  a  lease  for 
ten  years  and  a  lease  for  1,000  years.  In  either 
case  it  is  a  mortgage  of  lands  or  tenements. 
The  ancient  notion  about  the  dignity  of  a  free- 
hold, and  the  title  value  of  terms  for  years, 
deserves  no  consideration.  Terms  for  years 
may  be  far  more  valuable  than  a  freehold,  and 
equally  so  with  an  estate  in  fee.  The  dignity 
of  the  "estate  is  to  be  estimated  by  it  value". 
Courts  in  modern  times  are  rather  disposed  to 
facilitate  than  to  embarrass  the  use  of  proper- 
ty. If  the  doctrine  contended  for  on  the  other 
side  be  correct,  a  person  possessing  a  lease  for 
a  term  of  years,  and  of  great  value,  and  desir- 
ous of  raising  money,  could  not  mortgage  it 
more  than  once,  or  execute  a  second  mortgage 
until  the  first  was  paid.  Again,  the  register- 
ing of  a  mortgage  must  be  considered  as  a 
legal  notice,  and  binding  upon  a  subsequent 
purchaser,  or  mortgagee.  If  the  registering  of 
a  mortgage  be  a  legal  notice,  then  leaving  the 
lease  or  title  deed  in  the  hands  of  the  mort- 
gagor cannot  affect  the  validity  of  the  mort- 
gage, because  the  possession  of  the  lease  can- 
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not  possibly  mislead  or  deceive  a  subsequent 
purchaser,  who  uses  proper  diligence  to  as- 
certain the  fact  of  a  prior  incumbrance.  In 
the  present  case  the  appellants  ought  to  have 
searched  the  records  on  the  15th  day  of  Sep- 
tember, when  the  conveyance  was  made  to 
them.  In  not  doing  so,  they  have  been  negli- 
gent, and  must  suffer  the  consequences  of  their 
own  supineness.  But  in  England  it  has  never 
been  decided  that  leaving  title  deeds  in  the 
possession  of  the  mortgagor  was  conclusive 
evidence  of  fraud.  It  is,  at  most,  prima  facie 
evidence  ;  and  if  a  satisfactory  reason  can  be 
shown  for  leaving  the  title  deed  with  the  mort- 
gagor, it  will  repel  the  presumption  of  fraud. 
At  the  time  the  mortgage  in  question  was  exe- 
cuted to  the  respondent,  Shelden  had  no  writ- 
518*]  ten  lease  which  he  could  deliver.  *The 
case  from  Bulstrode  was  that  of  an  absolute 
conveyance  ;  and  Lord  Coke  expressly  says, 
that  when  the  conveyance  is  conditional,  a 
continuance  in  possession  afterwards  shall  not, 
in  the  judgment  of  the  law,  be  fraudulent. 
Here  was  a  conditional  conveyance,  and  the 
retaining  of  the  lease  was  perfectly  consistent 
with  the  nature  and  course  of  the  transaction. 
It  was  necessary  to  protect  the  mortgagor's 
possession.  But  if  the  statute  relative  to 
mortgages  extends  to  leasehold  property,  then 
all  the  doctrine  about  presumptive  fraud,  aris- 
ing from  the  mortgagor's  retaining  the  lease, 
is  inapplicable,  where  the  mortgage  has  been 
registered.  None  of  the  allegations  of  fraud 
or  misconduct  in  Shelden  and  the  respondent 
have  been  proved.  There  are  no  circum- 
stances disclosed  which  afford  a  presumption 
of  fraud.  The  record  of  the  mortgage,  on  the 
14th  day  of  September,  was  notice  to  all  the 
world.  The  appellants,  in  their  answer,  say 
they  searched  the  records  on  the  14th  day  of 
September  ;  but  it  is  not  said,  nor  is  it  proved, 
that  they  did  search  on  the  15th  day  of  Sep- 
tember. 

Mr.  Riggs,  in  reply.  The  not  delivering  the 
lease  is  a  fraud  at  common  law,  though  not 
under  the  statute.  Though  the  non-delivery  of 
title  deeds,  in  regard  to  a  mortgage  of  freehold 
estates,  is  considered  as  fraudulent  in  England, 
I  do  not  say  that  it  would  render  a  mort- 
gage void  here.  It  may  be  just  to  say  that  the 
registering  of  a  deed  is  notice  to  all  the  world, 
though  the  rule  has  not  yet  been  laid  down  to 
that  extent.  The  subsequent  acquisition  of  a 
lease  by  Shelden  cannot  relate  back  so  as  to 
affect  third  persons  or  intervening  purchasers, 
though  it  may  be  good  as  between  the  parties. 
But  why  is  a  lease  to  Washburn  to  be  pre- 
sumed ?  There  is  no  evidence  of  a  lease. 
Whether  he  was  in  possession  for  one,  or  for 
twenty  years;  whether  by  parol,  or  by  writing, 
does  not  appear.  There  is  no  ground  for  the 
presumption.  Suppose  it  was  a  parol  demise 
for  twenty  years,  it  could  last  no  longer  than 
three  years.  A  parol  demise  is  good  only  for 
three  years.  If,  then,  Shelden  had  a  mere 
parol  demise  from  Murray  for  twenty-one 
5 1  J)*J  *years,  he  had  not  such  an  interest  as 
would  enable  him  to  demise  the  property,  by 
way  of  mortgage,  for  twenty  years.  All  the  in- 
terest of  Shelden  was  derived*  from  Murray.  His 
agreement  or  contract  to  give  a  lease  was  not 
a  lease  ;  and  until  a  lease  was  actually  exe- 
ruted,  Shelden  had  no  interest  to  mortgage. 
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The  respondent,  then,  relied  on  the  mere  pos- 
session of  Shelden,  and  made  no  inquiry  after 
a  title.  When  Mrs.  Johnson,  one  of  the  ap- 
pellants, purchased  the  lease,  it  never  could 
occur  to  her  as  necessary  to  inquire  after  a 
prior  lease  or  mortgage ;  for  why  search  for 
any  incumbrance  prior  to  the  time  the  title  of 
the  mortgagor  accrued  ?  Again,  it  is  said  all 
persons  claiming  under  Shelden  are  estopped 
from  saying  he  had  no  title.  But  this  rule  can 
never  apply  to  third  persons,  who  come  in 
under  proper  evidence  of  title,  and  without 
notice  of  prior  claims. 

KENT,  Ch.  J.  This  is  an  appeal  from  a 
decretal  order  of  the  Court  of  Chancery,  es- 
tablishing the  right  of  the  respondent  to  have 
his  debt  satisfied  out  of  the  mortgaged  prem- 
ises, notwithstanding  the  sale  to  one  of  the 
appellants. 

When  Stage  took  his  mortgage  from  Shelden, 
on  the  6th  of  May,  1795,  the  only  interest  (if 
any)  which  Shelden  had  in  the  premises  wa& 
as  assignee  of  Washburn.  What  was  the  ex- 
tent or  duration  of  Washburn 's  lease  does  not 
appear,  and  the  respondent  has  not  stated  the 
evidence  or  representation  of  title  which  led 
him  to  accept  of  the  mortgage.  As  we  kriow 
nothing  of  the  contents  of  Washburn's  lease, 
nor  whether  it  had  or  had  not  expired  on  the 
6th  of  May,  we  cannot  well  take  into  con- 
sideration any  supposed  interest  under  that 
lease  ;  for  de  non  apparentflnis  et  de  non  existenti- 
fws  eadem  est  ratio.  All  that  the  parties- 
have  disclosed  to  us  is,  that  Shelden  had  been 
in  possession  of  the  lot  from  March  preceding  ; 
and  that  Washburn,  as  prior  lessee  of  the  lot, 
had  assigned  his  lease  to  him,  and  that  some 
time  previous  to  the  1st  of  August,  Murray 
had  made  an  agreement  with  Shelden,  to- 
*give  him  a  new  lease,  in  his  own  [*52O 
name,  and  that  the  same  was  executed  on  the 
1st  of  August,  for  19  years  and  9  months,  and 
that  Shelden  had  paid  the  rent  to  Murray  from 
the  1st  of  May.  If  we  were  to  draw  anv  in- 
ference from  these  facts,  relative  to  ^ash- 
burn's  lease,  a  probable  one  would  be  that  the 
lease  expired  on  the  1st  of  May,  1795 ;  that 
Shelden  and  Murray  had  made  their  agreement 
for  the  new  lease  prior  to  the  6th  of  May,  and 
that  the  mortgage  to  Stagg,  which  was  by  way 
of  lease  for  20  years,  was  made  and  accepted 
upon  the  strength  of  that  new  agreement. 

If  this  was  the  real  truth  of  the  transaction, 
the  mortgage  would,  undoubtedly,  as  against 
Shelden,  include  the  interest  conveyed  by  the 
lease  of  the  1st  of  August.  A  conveyance 
will,  in  many  cases,  be  deemed  to  relate  back 
to  the  time  when  the  agreement  for  it  was  con- 
cluded, and  render  valid  any  intermediate  dis- 
position of  the  land.  (Jackson,  esr  dem.  The 
Loan  Officers  of  Reriwelaer,  v.  Butt,  April  Term, 
1799;  1  Johns.  Ca^.,  81.)  If  this  was  now  a 
question  at  law  between  Stagg  and  Shelden,  I 
believe  it  would  not  be  doubted  that  the  lease  of 
the  1st  of  August,  1795,  related  back  to  the 
time  of  the  agreement  made  with  Murray,  and 
that  the  agreement  would  be  carried  back  to- 
the  1st  of  May,  so  as  to  protect  and  make  valid 
the  mortgage  to  Stagg.  If,  on  the  other  hand, 
we  were  to  admit  that  Washburn's  lease  was  for 
an  existing  term  of  20  years,  and  that  the  mort- 
gage was  founded  upo'n  that  lease,  and  intend- 
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ed  to  have  been  co-extensive  with  it,  and  that 
the  new  lease  was  given  for  the  same  term, 
and  was  nothing  more  than  the  substitution  of 
the  name  of  Shelden  for  that  of  Washburn,  yet 
this  act  would  by  no  means  affect  the  re- 
spondent. It  would  be  deemed  the  same  con- 
tinued interest,  as  respects  the  rights  of  Stagg, 
for  it  was  not  in  the  power  of  Shelden,  by  the 
surrender  of  the  old,  and  the  acceptance  of  a 
new  lease,  to  defeat  the  effect  of  the  previous 
mortgage.  So  that,  upon  either  supposition, 
quacunque  via  data,  the  claim  under  the  mort- 
gage would  be  conclusive,  as  against  Shelden, 
the  mortgagor. 

52 1*J  *But  this  is  a  contest  between  Stagg 
and  a  subsequent  bonafide  purchaser  ;  and  it 
is  contended  that  the  appellants  do  not  stand 
in  the  place  of  Shelden,  but  on  higher  and 
firmer  ground,  and  are  entitled  to  full  protec- 
tion against  this  antecedent  incumbrance.  The 
solidity  of  this  pretension  is  the  point  which 
we  have  to  discuss  and  decide. 

In  the  first  place,  there  was  a  suggestion  of 
fraud  or  collusion  between  Stagg  and  Shelden, 
to  the  injury  of  Mrs.  Johnson  ;  but  nothing  of 
this  kind  was  made  out  in  proof,  and  the  mort- 
gage is  shown  to  have  been  given  bona  fide, 
and  for  a  valuable  consideration.  Though  it 
be  admitted  that  there  are  circumstances  in  the 
case  which  might  lead  us  to  favor,  as  much  as 
possible,  the  title  of  Mrs.  Johnson,  as  being  an 
innocent  purchaser,  who  had,  the  day  before, 
searched  the  records,  yet,  as  no  testimony 
warrants  the  charge  of  fraud,  it  is  impossible 
for  this  court  to  make  that  conclusion,  because 
it  would  be  unjust  to  vary  the  rights  of  the 
parties  on  mere  surmise  and  conjecture.  The 
charge  was  only  suggested,  and  not  urged,  by 
the  appellants'  counsel,  and  it  is  our  duty 
wholly  to  abandon  it. 

It  is  again  said  that  as  Stagg,  the  mortgagee, 
left  the  new  lease  after  the  1st  of  August,  or 
left  Washburn's  lease  at  the  time  in  possession 
of  Shelden,  the  mortgage  became  void  as 
against  a  subsequent  purchaser,  without  notice, 
because,  by  leaving  the  lease  in  possession  of 
Shelden,  he  left  with  him  the  means  to  impose 
upon  strangers  who  might  have  no  knowledge 
of  the  incumbrance.  But  there  is  no  evidence 
that  Stagg  knew  of  the  actual  execution  of  the 
new  lease,  at  the  time  it  was  made  ;  and  if  he 
had  known  of  it,  he  had  no  means  to  obtain  the 
possession  of  it,  as  he  had  advanced  his  money 
and  taken  his  mortgage  some  time  before.  If, 
however,  that  lease  had  been  in  esse,  when  the 
mortgage  was  given,  I  am  of  opinion  it  would 
not  have  been  requisite  for  Stagg  to  have  taken 
possession  of  it ;  and  that  the  English  law  re- 
522*]  quiring  the  *mortgagee  to  receive  the 
title  deeds  as  a  deposit,  does  not  apply  here. 
As  this  is  an  important  question  in  itself  and 
the  determination  of  it,  perhaps,  decisive  in 
the  present  cause,  I  must  beg  the  patience  of 
the  court,  while  I  bestow  on  it  a  more  par- 
ticular attention. 

The  reason  of  the  English  rule  is  to  protect 
subsequent  purchasers  and  mortgagees,  be- 
cause, by  leaving  the  title  deeds  with  the  mort- 
gagor, the  mortgagee  enabled  him  to  commit  a 
fraud.  (2  Cruise's  Digest,  202.)  Our  statute 
for  the  registry  of  mortgages  is  a  valuable  and 
salutary  substitute  for  the  English  practice  of 
depositing  the  title  deeds,  and  it  has  effectually 
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secured  subsequent  purchasers  and  mortgagees 
from  all  such  mischief.  But  the  point  in  dis- 
pute, in  the  present  case,  is,  whether  this  act 
applies  as  well  to  mortgages  of  leasehold 
estates  as  of  estates  of  inheritance  and  for  life. 
The  words  of  the  statute  are,  mortgages  of  any 
lands,  tenements  and  hereditaments.  I  admit 
that,  by  the  old  rule  of  law,  those  words  would 
comprehend  only  freehold  estates,  and  not 
leases  for  years.  (Bro.,  tit.  Done,  41.)  The 
ancient  idea  of  the  dignity  of  the  freehold, 
and  of  the  small  and  insignificant  value  of  a 
term  for  years,  may,  possibly,  have  led  to  the 
establishment  of  this  rule ;  for  the  common 
law,  prior  to  the  statute  of  Gloucester  (6  Ed. 
I.),  looked  upon  a  term  as  of  no  value,  and 
afforded  no  protection  to  the  interest  of  the 
termor  against  the  tenant  of  the  freeholder. 
(2  Inst.,  321.)  So  in  the  case  of  Rose  v.  Bartlett 
(Cro. ,  Car. ,  292),  it  was  held  that  a  devise  of 
all  one's  lands  and  tenements  will  carry  only 
the  freehold  estate,  provided  the  testator 
owned,  at  the  time,  fee-simple  lands,  and  a 
lease  for  years ;  but  that  if  he  owned  only  the 
latter,  then  the  lease  for  years  would  pass  by 
the  devise.  This  case  is  considered,  at  this 
day,  as  law  in  England  ;  but  Baron  Eyre,  in 
the  case  of  Turner  v.  Husler(i  Bro.  C.  C.,  79), 
expressed  his  dissatisfaction  at  this  old  rule, 
and  observed  that  the  inducements  to  the  es- 
tablishment of  it  had  ceased,  for  that  circum- 
stances had  now  changed  the  value  of  lease- 
hold estates,  and  that  the  words  in  the  devise 
were  large  enough  *to  include  that  [*523 
species  of  estate.  The  decision  is  only  ad- 
hered to  in  England  for  the  sake  of  a  uniform 
and  stable  rule  of  construction,  and  this  is, 
undoubtedly,  a  good  and  sufficient  reason,  in 
that  particular  instance ;  but  it  does  not  follow 
that  the  words  "lands"  and  "tenements" 
must  receive  the  same  restricted  const  ru<-tion, 
when  found  in  a  recent  statute,  introducing 
regulations  on  a  new  subject.  The  words,  as 
Baron  Eyre  observed,  are  large  enough  to 
reach  an  interest  for  years,  as  well  as  an  estate 
for  life,  as  they  are  both  equally  portions  of 
interest  carved  out  of  the  fee.  In  Base  v. 
Bartlett  it  was  agreed  that  the  words  would 
extend  to  leases  for  years,  if  the  testator  pos- 
sessed no  higher  interest  on  which  they  might 
operate.  In  the  very  modern  case  of  Doe  v. 
Williams  (1  H.  Black.,  25),  it  was  held  that 
the  words  "  lands  and  meadows  "  would,  even 
in  a  deed,  which  is  construed  much  more 
strictly  than  a  will,  pass  a  lease  for  years. 
These  cases  prove,  then,  that  the  words  "lands 
and  tenements  "  may,  in  certain  cases,  either 
in  a  deed  or  will,  comprehend  an  estate  for 
years  ;  and  I  think  it  will  be  admitted  that  a 
mortgage  of  a  term  for  years  is  within  the 
reason  and  spirit  of  the  Registry  Act,  because 
it  is  equally  within  the  mischief  for  which  the 
remedy  by  the  statute  was  provided.  Without  a 
registry  of  such  mortgages,  or  without  a  de- 
posit of  the  lease,  it  is  agreed  that  subsequent 
purchasers  and  mortgagees  are  exposed  to 
frauds,  and  the  registry  of  the  mortgage  ap- 
pears to  me  to  be  the  preferable,  because  the 
most  convenient  and  certain  mode  of  giving 
notice  of  the  mortgage  to  all  the  world.  The 
statute  of  32  Hen.  VIII.  against  selling  pre- 
tended titles,  speaks  of  any  right  or  title  to  any 
lands,  tenements  or  hereditaments  ;  yet 
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held,  in  the  case  of  Partridge  v.  Strange  & 
Croker  (1  Plowd. ,  87),  that  a  louse  for  years 
•was  a  title  within  the  act,  l>ecause  it  was  with- 
in the  mischief  guarded  against.  I  conclude, 
therefore,  that  the  mortgage,  in  the  case  before 
us,  ought  to  be  considered  as  coming  within 
the  Registry  Act,  and  that  it  was,  consequent- 
ly, duly  registered  on  the  14th  of  September, 
1795. 

4>24*]  *IIaving  considered  this  point,  the 
next  question  is,  whether  the  registry  of  a 
mortgage  is  not,  in  judgment  of  law,  notice  of 
such  mortgage  to  all  subsequent  purchasers 
and  mortgagees.  This,  I  think,  must  be  con- 
sidered as  a  clear  proposition.  The  provision 
in  the  act,  that  no  mortgage,  unless  duly  reg- 
istered, shall  defeat  the  title  of  abonafide  pur- 
chaser, shows  the  intent  of  the  law  to  be  that 
subsequent  purchasers  must  take  notice,  at 
their  peril,  of  all  registered  mortgages.  This 
has  been  the  received  construction,  and,  proba- 
bly, the  universal  understanding  on  the  sub- 
ject. 

With  these  propositions  before  us,  how 
stands  the  equity  of  the  claim  of  the  appel- 
lants ?  Mrs.  Johnson  purchases  the  lease  of 
Shelden,  with  notice  of  Stagg's  mortgage.  I 
mean  not  that  she  had  actual  notice,  but  that 
the  law  charges  her  with  notice,  because  the 
mortgage  was  registered  the  day  before  the 
purchase.  Knowing  of  the  mortgage,  she 
must  have  perceived  that  it  embraced  pre- 
cisely the  same  period  of  time,  and  the  same 
quantity  of  interest,  that  were  included  in  the 
lease,  and  that  if  her  purchase  was  valid  and 
absolute,  she  effectually  destroyed  the  mort- 
gage. Taking  the  lease,  with  notice  of  the 
mortgage,  she  became  subject  to  all  the  equity 
that  existed  in  favor  of  Stagg,  against  Shel- 
den, and  precluded  herself  from  setting  up 
any  defense  which  would  not  have  been 
equally  as  valid  in  the  mouth  of  Shelden.  If 
she  could  hold  her  purchase,  she  would  enable 
Shelden  to  commit  a  fraud,  by  defeating 
Stagg  of  his  security.  This  a  court  of  equity 
will  never  permit  a  purchaser,  with  notice,  to 
do.  It  is  a  settled  and  sound  principle  that  a 
prior  equitable  lien  will  prevail  over  a  subse- 
quent purchase  of  the  legal  estate,  if  such  sub- 
sequent purchaser  be  affected  with  notice. 
(Anab.,  678;  2  Term,  490,  Ashhurst,  «/.) 
This  is  the  hinge  on  which  the  equity  of  this 
case  turns.  If  we  establish  that  a  mortgage 
for  a  term  of  years  is  within  the  Registry  Act, 
and  that  the  registry  of  this  mortgage  is 
equivalent  to  actual  notice,  we  go  far  towards 
J>25*]  putting  an  *end  to  this  cause.  The 
claim  under  the  mortgage,  which  would  be 
conclusive  against  Shelden,  is  equally  so 
against  his  assignee,  with  notice  of  that  mort- 
gage. Legal  or  constructive  notice  is  here 
sufficient.  Actual  notice  is,  in  many  cases, 
required  under  the  English  registry  acts,  but 
those  are  cases  which  go  to  devcst  a  party  of 
his  priority,  by  charging  him  with  fraud. 
Here  the  priority  is  in  favor  of  Stagg,  as  he 
had  his  mortgage  registered  before  the  pur- 
chase ;  and  the  negligence  is  on  the  part  of 
the  appellants,  as  the  records  ought  to  have 
been  searched  at  the  time  of  the  conveyance, 
and  so  they  would  have  been  by  a  truly  vigi- 
lant purchaser.  Nothing  but 'actual  fraud 
ought  to  devest  Stagg  of  his  priority  and  pref- 
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erence  in  this  struggle.  Constructive  notice, 
by  means  of  the  registry,  is  decisive  that  the 
subsequent  purchaser  knew  of  the  mortgage, 
and  must  be  bound  by  the  equity  attached  to 
it.  Any  other  construction  would  be  truly 
mischievous,  as  it  would  defeat  the  end  of  a 
most  beneficial  statute. 

I  am,  accordingly,  of  opinion  that  the  de- 
cretal order  below  ought  to  be  affirmed,  and 
the  cause  remanded. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed,  that  the  decree  of  His  Honor,  the 
Chancellor,  be  affirmed  with  costs ;  and  that 
His  Honor,  the  Chancellor,  cause  the  mortgaged 
premises  to  be  sold  for  the  satisfaction  of  the 
debt  and  interest,  which  shall  be  found  due  to 
the  respondent  on  the  said  bond  and  mortgage, 
with  his  costs  in  the  Court  of  Chancery,  and 
in  this  court ;  and  that  the  surplus,  if  any, 
arising  from  such  sale,  be  paid  to  the  appel- 
lants, and  that  the  proceedings  be  remitted, 
&c. 

Judgment  of  affirmance. 

Cited  in— 20  Johns.,  3  Cow.,  80;  9  Cow.,  319;  1 
Johns.,  Ch.,  298;  2  Johns.,  Ch.,  610;  4  Johns.,  Ch., 
70;  5  Johns.,  Ch..  230,  665;  7  Hun,  359;  5  Barb., 
447 ;  6  Barb.,  75 ;  24  Barb.,  512 ;  30  Barb.,  623 ;  63  Barb., 
36 ;  28  Mich.,  397. 


*JAMES  WATSON  AND  SAMUEL   [*526 
WATSON,  Plaintiffs  in  Error, 

V-  "••  . 

JOHN  DELAFIELD,  Defendant  in  Error. 

Marine  Insurance — News  of  Loss — Duty  of 
Assured  to  Communicate — Order  for  Insur- 
ance to  be  Countermanded. 

Where  the  assured  had  written  four  letters  by 
different  conveyances,  ordering-  insurance,  one  of 
which  was  on  board  of  the  vessel  in  which  the  as- 
sured arrived,  after  a  knowledge  of  the  loss,  at  a 
port  from  wkich  the  letter  was  sent  by  mail,  it  was 
held  that  he  ought  to  have  communicated  the  news 
of  the  loss  immediately,  or  by  the  same  post,  so 
that  the  order  for  insurance  might  be  counter- 
manded. 

Citations-2  Cai.,  224 ;  Millar,  65 ;  1  T.  R.,  12 ;  Mil- 
lar, 41  ;  Marsh.,  347;  Park,  184. 

THIS  cause  was  brought  before  this  court 
by  a  writ  of  error  on  a  judgment  of  the 
Supreme  Court.  The  judgment  below  was 
given  on  a  special  verdict  after  a  second  trial. 
For  the  arguments  of  the  counsel  and  opinion 
of  the  court  on  the  first  motion  for  a  new  trial, 
see  2  Caines,  224.  The  facts,  as  found  by 
the  special  verdict,  are  fully  stated  in  the  first 
volume  of  these  Reports,  p.  152.  The  cause 
was  argued  by  Messrs.  Hoffman  and  Badcliff 
for  the  plaintiffs  in  error,  and  by  Messrs.  Har- 
rison and  Pendleton  for  the  defendant  in  error. 
The  course  of  reasoning  pursued  by  the  coun- 
sel was  nearly  the  same  as  in  the  court  below, 
and  the  same  authorities  were  cited. 

THE  CHANCELLOR.  The  reasons  given  by 
the  Supreme  Court,  upon  setting  aside  the 
general  verdict,  appear  to  me  conclusive,  and 
I  think  the  principles  laid  down  on  that  occa- 


NOTE.— Concealment. 

See  Livingston  v.  Delafleld,  3  Cai.,  49,  and  note. 
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sion  will  govern  this  court,  and  that  the  judg- 
ment ought  to  be  affirmed. 

There  are  some  immaterial  differences  be- 
tween the  oise  on  the  first  trial  (2  Caines,  224), 
and  the  facts  now  appearing  from  the  special 
verdict,  but  they  cannot  vary  the  application 
of  the  general  principle,  upon  which  the  de- 
cision was  made,  that  a  party  writing  for  in- 
surance is  bound,  in  case  of  loss,  while  the 
order  for  insurance  is  in  his  power,  or  in  a 
situation  to  enable  him  to  accompany  it  with 
an  account  of  the  loss  of  the  subject  intended 
to  be  insured,  to  withdraw  the  order,  or  to 
convey  the  information  of  the  loss  with  it. 

At  the  time  the  order  for  insurance,  con- 
tained in  one  of  the  letters,  dispatched  from 
Jamaica,  left  Norfolk,  Andrew  Finkin,  one  of 
the  parties  for  whose  benefit  the  insurance 
527*]  *was  intended,  and  by  whom,  or  by 
whose  order,  it  was  sent,  was  on  board  of 
a  vessel  which  had  brought  it  to  that  port. 
The  Harriet  and  Ann  was  then  known  by 
him  to  be  lost ;  and  if  any  insurance  was 
effected  on  her,  or  on  any  part  of  her  cargo, 
in  consequence  of  this  letter  sent  from  Nor- 
folk, the  loss  to  the  insurer  was  not  contin- 
gent, but  inevitable.  There  can  be  no  differ- 
ence as  to  the  consequences,  and  none  as  to 
the  law  applying  to  the  respective  cases, 
whether  the  insurer  fairly  parted  with  the 
order  for  insurance,  and  afterward  regained 
the  control,  oraccidently  fell  in  with  it  (for  his 
control  over  it  continued  after  he  had  notice 
of  the  loss),  if  he  had  a  knowledge  of  the 
event  of  the  loss  before  he  sent,  or  jpermitted 
the  order  to  go  to  its  destination,  or  whether 
he  was  active  in  forwarding  it,  or  passively 
submitted  to  let  it  take  its  course.  It  was 
Finkin's  duty,  if  he  could  not  stop  the  letter 
(and  the  obligation  imposed  on  the  captain  to 
deliver  all  letters  brought  by  him,  in  his  ves- 
sel, was  certainly  an  impediment  to  stopping 
it),  to  accompany  it  with  a  communication  of 
the  loss.  If  he  had  done  so,  in  this  case,  no 
insurance  would  have  been  effected,  for  all 
the  other  letters  were  received  before  the  let- 
ter was  sent  from  Baltimore  by  Stouffer  ;  and 
whether  Finkin  was  acquainted  with  the 
course  of  the  mail  or  not,  made  no  difference 
in  that  respect,  for  the  two  letters  would  have 
had  the  same  chance  of  conveyance.  If  Finkin 
had  been  so  sick  as  totally  to  disqualify  him 
from  attending  to  business,  other  considera- 
tions derived  from  that  source  might  be  min- 
gled in  this  decision  ;  but  if  he  was  so  inca- 
pacitated, it  was  incumbent  on  him  to  show 
it,  which  he  has  not  done. 

There  is  no  actual  fraud  made  out,  and  I 
can  discover  no  solid  reasons  why  construct- 
ive fraud  should  be  resorted  to.  It  was  an 
omission  of  due  diligence,  in  a  case  in  which 
it  was  imposed  by  law.  The  subject  intended 
to  be  insured  was  lost  at  the  time  the  policy 
was  made,  and  notice  of  that  loss,  though 
resting  in  the  knowledge  of  Finkin,  the  in- 
sured, was  not  so  communicated  as  to  prevent 
the  underwriting  of  the  policy.  It  is  not  every 
•528*]*vessel  lost,  under  all  possible  circum- 
stances, of  time  or  knowledge  of  the  parties, 
that  is  an  insurable  subject,  and  the  essentials 
necessary  to  give  it  validity  do  not  exist  in 
this  case.  This,  in  my  opinion,  is  sufficient 
here,  without  considering  the  finding  of  the 
REP.,  2. 


jury  on  the  question  of  fraud.  I  tim,  there- 
fore, of  opinion  that  the  judgment  below 
ought  to  be  affirmed. 

CLINTON,  Senator.  Though  the  letter  which 
had  been  sent  in  the  brig  Friends  had  passed 
from  the  hands  of  Finkin,  in  Jamaica,  yet  a» 
by  the  accident  which  happened  to  the 
schooner,  in  which  he  embarked,  he  arrived 
at  Norfolk,  in  the  brig  which  carried  his  let- 
ter, and  must  have  known  of  the  captain's  go- 
ing ashore  with  the  letter-bag,  on  the  80th 
day  of  September,  when  he  made  his  protest ; 
I  consider  this  as  precisely  the  same  in  princi- 
ple as  if  Finkin  had  written  the  letter  in 
Hampton  Roads,  after  he  knew  of  the  loss  ; 
for  although  the  regulations  of  the  postofflce 
might  have  put  the  letter  out  of  his  control,  yet 
it  was  certainly  in  his  power  to  have  counter- 
acted its  effects  by  another  letter.  Of  this 
there  can  be  no  doubt ;  and  it  is  in  vain  to 
pretend  that  he  was  a  Danish  burgher,  igno- 
rant of  our  laws  and  language,  and  disabled 
by  sickness  from  attending  to  business,  when 
it  appears  that  he  had  filled  up  the  bill  of 
landing,  and  had  written  two  letters  in  the 
English  language  ;  that  he  had  been  at  Balti- 
more two  years  before,  and  that  he  had  writ- 
ten a  letter  to  Boston,  dated  the  1st  day  of 
October,  on  business  of  much  less  importance 
than  that  upon  which  this  suit  is  brought. 
Under  this  view  of  the  subject,  the  case  of 
Grieve  v.  Young  (Millar,  65)  is  applicable.  It 
appeared  that  after  the  insurance  was  ordered 
the  loss  was  known  to  the  plaintiff,  and  that 
he  had  it  in  his  power  to  countermand  the 
direction,  in  the  ordinary  course  of  the  mail 
in  which  his  letter  was  conveyed.  The  court, 
upon  the  ground  that  it  was  his  duty  to  do  so, 
gave  judgment  for  the  underwriters.  In  like 
manner,  in  the  case  of  Fitzherbert  v.  Mather  (1 
Term,  12),  the  agent  of  the  plaintiff  ordered 
insurance  to  be  made.  He  acted  honestly 
*when  he  wrote  the  letter,  but  on  the  [*52& 
same  day  on  which  it  was  written  he  received 
information  of  the  ship  being  on  shore,  and 
the  next  morning  he  knew  that  she  was  lost. 
The  post  did  not  go  out  till  the  next  day  ;  he 
had,  therefore,  a  fair  opportunity  to  send  an 
account  of  the  loss.  "  And  if."  said  Lord 
Mansfield,  ''he  was  not  guilty  of  fraud,  at 
least  he  was  guilty  of  great  negligence,  and, 
his  policy  being  effected  by  misrepresentation, 
is  void."  In  that  case,  it  was  admitted  that 
the  plaintiff  was  innocent,  and  it  was^  con- 
tended that  he  ought  not,  therefore,  to  suffer. 
But  this  plea  was  properly  disregarded  by  the 
court,  on  the  ground  that  when  one  of  two  in- 
nocent persons  must  suffer  by  the  fraud  or  neg- 
ligence of  a  third,  the  person  giving  credit  to, 
or  employing  the  wrong-doer,  must  suffer  for 
his  misconduct.  In  like  manner,  in  the  present 
case,  although  Stouffer  stands  entirely  acquit- 
ted of  all  blame  in  this  transaction,  yet  the 
fault  of  his  partner  is  so  far  imputable  to  him 
as  to  shield  the  innocent  underwriter. 

The  only  ground  which  can  be  taken,  in 
favor  of  the  claim  of  the  plaintiff,  is  the  fact 
of  Finkin's  having  written  three  letters,  be- 
sides the  one  which  went  by  the  way  of  Nor- 
folk, on  board  of  the  Friends,  and  that,  there- 
fore, there  was  no  probability  of  his  being 
able,  even  if  he  had  written  from  Norfolk,  to 
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prevent  the  insurance.  This  in  the  stronghold 
of  the  plaint  iffa.  But  it  is  to  he  observed  that, 
though  nil  the  letters  were  dated  on  the  16th 
day  of  August,  yet  it  does  not  appear  that  they 
were  all  sent  at  the  same  time,  nor  are  the  places 
to  which  they  were  transmitted  pointed  out. 
Finkin  left  Jamaica  ten  days  afterwards.  In 
consequence  of  the  loss  of  the  vessel  in  which 
he  sailed,  he  was  transferred  to  the  vessel 
which  had  taken  one  of  the  letters,  and  which 
was  originally  bound  to  New  York.  He  had, 
therefore,  reason  to  believe  that  this  letter, 
put  into  the  postoffice  at  Norfolk,  might  first 
arrive  at  the  place  of  its  former  destination. 
The  only  letter  which  had  a  legible  post-mark, 
had  been  sent  by  the  way  of  Charleston. 
Another  had  no  legible  post-mark,  and  the 
*>3O*j  remaining  *one  was  marked  "ship." 
What  is  the  most  singular  feature  in  the  whole 
of  this  case  is,  that  these  four  letters,  traveling 
by  different  routes,  should  arrive  at  the  count- 
ing house  of  Stouffer  on  the  same  day.  Finkin 
knew  that  one  of  his  letters  ordering  insurance 
was  in  the  postoffice,  and  what  had  become  of 
the  others  he  did  not  know.  They  might  have 
been  lost ;  or  they  might  have  reached  the 
place  of  destination.  He  knew  that  it  was  in 
his  power  to  prevent  the  insurance  which 
might  take  place  in  consequence  of  that  letter. 
If  the  others,  or  any  of  them,  had  preceded 
it,  and  the  insurance  had  been  effected,  the 
underwriters  would  have  been  bound.  If  they 
had  known  the  loss,  and  yet  had  insured,  they 
would  have  been  obliged  to  refund  the  pre- 
mium. In  like  manner  ought  Finkin  to  be 
treated.  He  well  knew  that  the  vessel  had 
foundered,  and  yet  he  insured.  This  conduct, 
in  my  opinion,  was  fraudulent  ;  at  least,  it 
amounted  to  an  undue  concealment,  and  gross 
negligence.  "  All  intentional  concealment  of 
circumstances,  which  vary  the  risk,  is  fraud, 
in  insurance.  If,  whether  from  fraud,  or  from 
error,  the  subject  is  considered  by  one  of  the 
parties  as  materially  different  from  what  it  is  in 
reality,  the  agreement  is,  in  fact,  incomplete, 
and  the  person  who  suffers  is  entitled  to  re- 
dress. (Millar,  41.) 

"It  is  not  merely  on  the  ground  of  fraud 
(Marshall,  347)  that  a  concealment  avoids  the 
contract.  Even  a  concealment,  which  is  only 
the  effect  of  accident,  negligence,  inadvertence, 
or  mistake,  will  be  equally  fatal  to  the  con- 
tract, as  if  it  were  intentional  and  fraudulent." 
• '  The  learned  judges  of  our  court, "  says  an- 
other writer  (Park,  184),  "feeling  that  the 
very  essence  of  insurance  consists  in  a  rigid 
attention  to  the  purest  good  faith,  and  the 
strictest  integrity,  have  constantly  held  that  it 
is  vacated  and  annulled  by  the  least  shadow  of 
fraud  or  undue  concealment." 

Being  satisfied  that  the  whole  complection 
of  Finkin's  conduct,  after  he  knew  of  the  loss, 
partakes  of  design,  and  evinces  undue  con- 
cealment ;  being  also  persuaded  that  he  had 
reason  to  believe  that  the  letter  from  Norfolk 
531*]  would  *first  reach  his  partner,  and 
that  he  took  no  measures,  and  did  not  use  or- 
dinary diligence  to  counteract  its  effects,  I  am 
of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was,  thereupon,  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court  be  af- 


firmed,  and  that  the  plaintiffs  nay  to  the  de 
feudants  their  costs,  to  be  taxed,  and  that  the 
record  be  remitted,  &c. 

Judgment  of  affirmance. 

Affirming— 1  Johns.,  153. 

Cited  in-5  Johns.  Ch.,  361 ;  61  N.  Y.,  104. 


JOHN   SLEGHT    AND    CORNELIUS 
SLEGHT,  Plaintiffs  in  Error, 

v. 

HARTSHORNE,  RHINELANDER  ET.  AL.  , 

Defendants  in  Error. 

Marine  Insurance — Sea  Letter — Parol  Evidence. 

A  policy  of  insurance  contained  the  following- 
clause  ;  "  The  vessel  sails  under  a  sea  letter,  without 
a  register;  property  warranted  American."  It  was 
held  that  parol  evidence  was  admissible  to  explain 
what  document  was  meant  by  a  sea  letter. 

Citations— Marsh.,  249  ;  Marsh.,  317  ;  Hubner.  Par., 
1,  ch.  3,  sec.  10 ;  25  Art.  Treaty  with  France  ;  17  Art. 
Treaty  with  Spain ;  25  Art.  Treaty  with  Dutch  ; 
Laws  of  U.  8.,  March  2, 1803 ;  7  T.  R.,  705 ;  2  Esp., 
615. 

IN  ERROR  from  the  Supreme  Court.  This 
was  an  action  on  a  policy  of  insurance,  on 
the  carge  of  the  brig  Three  Friends,  on  a  voy- 
age from  New  York  to  New  Orleans.  At  the 
foot  of  the  policy  was  the  following  clause: 
"N.  B.  The  vessel  sails  under  a  sea  letter 
without  a  register.  Property  warranted 
American  ;  proof  to  be  made  here  only." 

A  new*  trial  having  been  granted  in  this 
cause  (see  Vol.  I.,  p.  1U2),  it  was  again  tried 
before  Mr.  Justice  Thompson,  at  the  sittings 
in  New  York,  in  June,  1806,  when  a  bill  of 
exceptions  was  taken  to  the  opinion  of  the 
court,  on  several  points  which  arose  at  the 
trial. 

The  bill  of  exceptions  stated  the  proofs  given, 
and  offered  to  be  given,  by  the  plaintiffs  at  the 
trial.  The  policy,  interest  of  the  plaintiffs  in 
the  property  insured,  the  sailing  of  the  vessel 
on  the  voyage,  a  total  loss  by  foundering  at  sea, 
the  usual  preliminary  proofs,  an  abandonment 
in  due  season,  and  that  the  plaintiffs  wereAmeri- 
can  citizens,  were  either  admitted  or  proved 
as  stated  in  the  bill.  It  was  further  proved  that 
the  vessel  had  on  board  bills  of  *lading  [*532 
and  an  invoice  of  the  cargo,  and  a  regular 
clearance  from  the  custom-house  in  New  "i  ork, 
and  also  a  document,  signed  and  sealed  by  the 
collector  and  naval  ofhcer  of  the  district  of 
the  port  of  New  York,  in  the  words  and  figures 
following,  to  wit: 

"No.  86,  Thirty-six. 
"UNITED  STATES  OF  AMEKICA.  ) 
"District  of  the  Port  of  New  York,      [• 
in  the  State  of  New  York.  ) 

"We,  Johnson  Sands,  collector,  and  Richard 
Rogers,  naval  officer,  of  said  district,  do  here- 
by certify,  That  Cornelius  Sleght,  of  the  City, 
County  and  State  of  New  York,  merchant,  has 
taken  and  subscribed  an  oath,  that  he  is  a 
citizen  of  the  United  States,  and  that  he,  to- 
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gether  with  John  Slcght,  of  the  said  city,  mer- 
chants, are  the  only  owners  of  the  ship  or  ves- 
sel called  the  Three  Friends,  of  New  York, 
whereof  Jesse  Bowers  is  at  present -master, 
and  is  a  citizen  of  the  United  States  ;  that  there 
is  no  subject,  or  citizen,  of  any  foreign  prince, 
or  State,  directly,  or  indirectly,  by  way  of 
trust,  confidence,  or  otherwise,  interested 
therein,  or  in  the  profits,  or  issues  thereof : 
And  John  Lasher,  surveyor  of  this  port,  hath 
certified,  that  the  said  ship  or  vessel  has  two 
decks  and  two  masts,  that  her  length  is  seven- 
ty-four feet  six  inches,  her  breadth  twenty- 
two  feet  one  inch,  her  depth  eleven  feet  and 
an  half  inch,  and  that  she  measures  one  hun- 
dred fifty-seven  20-95  tons,  that  she  is  a  square 
sterned,  and  round  tucked  brig,  has.no  galler- 
ies and  no  head. 

"Given  under  our  hands  and  seals,  at  the  port 
of  New  York,  this  twenty-ninth  day  of  Sep- 
tember, in  the  year  one  thousand  seven  hun- 
dred and  ninety-eight. 

EL.  s.J  " JOSHUA  SANDS,  Collector. 

L.  s.J  "R.  ROGERS,  Naval  Officer." 

*"DlSTRICT  OF  THE  ClTY  OP  NEW  YORK. 

533*]  Port  of  New  York. 

"We  certify  that  the  foregoing  is  a  true 
copy  of  the  certificate  of  ownership  of  the 
brigantine  Three  Friends,  of  New  York,  issued 
at  this  port,  taken  from  the  original  lately  sur- 
rendered in  this  office. 

"Given  under  our  hands  and  seals  of  office,  at 
the  custom-house  of  this  port,  this  twelfth  day 
of  July,  in -the  year  one  thousand  seven  hun- 
dred and  ninety-nine. 

[L.  s.l  "JOSHUA  SANDS,  Collector. 

[L.  s.J  "R.  ROGERS,  Naval  Officer." 

The  plaintiffs  further  proved,  that  the  said 
"brig,  at  the  time  of  her  sailing  on  the  voyage, 
and  during  the  same,  was  not  entitled  to  be  reg- 
istered as  a  registered  vessel  of  the  United 
States  ;  and  that  the  said  document  is  always 

§  ranted  at  the  custom-houses  of  the  United 
tates  to  ships  or  vessels  of  the  citizens  of 
the  United  States  not  entitled  to  be  registered, 
upon  the  oath  of  the  owner  or  owners,  or  some 
of  them,  proving  that  such  vessels  are,  bona 
fide,  American  property ;  and  that  the  same  is 
a  proper  and  customary  document  for  such 
ships  or  vessels,  and  as  such  has  been  ap- 
proved by  the  executive  government  of  the 
United  States. 

The  plaintiffs  further  offers  to  prove,  that 
the  said  words  "  N.  B.  The  vessel  sails  under 
.a  sea  letter,  without  a  register,"  according  to 
their  true  intent  and  meaning,  and  the 
general  acceptation  and  understanding  of  the 
said  terms  among  merchants,  and  between  in- 
surers and  insured,  within  this  State,  at  the 
time  of  making  the  said  policy,  and  according 
to  the  commercial  import  of  the  same,  im- 
ported that  the  said  vessel  sailed  with  such 
document  as  is  above  set  forth,  signed  and 
sealed  by  the  said  collector  and  naval  officer  ; 
to  which  proof  the  defendants  objected,  and 
insisted  that  the  plaintiffs  ought  to  show  that 
the  said  vessel  had  on  board  a  passport  or  sea 
534*J  letter,  *according  to  a  form  prescribed 
by  the  treaties  between  the  United  States  and 
France,  of  the  8th  February,  1778,  and  be- 
tween the  United  States  and  the^United  Nether- 
lands, of  the  8th  October,  1782,  and  between 
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the  United  States  and  His  Most  Catholic  Maj- 
esty of  the  20th  October,  1795  ;  whereby  the 
vessels  of  either  party,  when  the  other  is  at  war, 
are  required  to  produce  certain  letters,  or 
passports,  according  to  a  form  prescribed 
by,  and  annexed  to,  those  treaties.  The  de- 
fendants' counsel,  also,  in  support  of  their  ob- 
jection, produced  and  proved  an  official  letter 
from  the  Secretary  of  the  Treasury  of  the 
United  States  to  the  collector  of  the  port  of 
New  York,  received  when  it  bears  date,  as 
follows: 

"  TREASURY  DEPARTMENT,  ) 
May  13th,  1793.  f 
"SiR: 

"  It  being  necessary,  in  the  present  state  of 
war  among  the  principal  European  powers, 
that  all  ships  and  vessels,  belonging  to  citizens 
of  the  United  States  should  be  furnished,  as 
soon  as  possible,  with  sea  letters,  for  their 
more  perfect  identification  and  security,  you 
will  find  within  the  inclosure,  ten  copies  of  two 
several  documents  of  that  kind,  signed  by  the 
President  of  the  United  States,  and  counter- 
signed by  the  Secretary  of  the  Department  of 
State,  which  have  been  received  from  that  de- 
partment, for  the  purpose  of  being  transmit- 
ted to  the  several  custom-houses.  One  of  each 
of  these  letters  is  to  be  delivered  to  every  ship 
or  vessel  being  actually  and  bona  fide  the  prop- 
erty of  one  or  more  citizens  of  the  United. 
States,  after  the  captain  shall  have  duly  made 
oath  to  the  effect,  and  according  to  the  tenor 
of  the  certificate,  printed  under  that  which  is 
in  Dutch  and  English,  the  substance  and  pur- 
port of  which  oath  is  comprised  in  the  10th, 
llth,  12th,  13th,  14th  and  loth  lines  of  the  said 
printed  certificate.  To  this  the  captain  is  to 
be  duly  sworn,  before  some  officer  qualified  to 
administer  oaths,  such  as  a  justice  of  the  peace, 
an  alderman,  or  any  other  inferior  judicial 
officer,  preferring  the  mayor,  chief  burgess,  or 
other  officer  (if  any  there  be)  who  is  the  chief 
magistrate  of  the  city,  *town,  or  bor-  [*535 
ough,  in  which  the  issuing  custom-house  is 
situated.  The  certificate  is  then  to  be  signed 
by  the  magistrate ;  and  the  public  seal  (or  if 
he  has  no  public  one,  his  private  seal)  is  to  be 
affixed.  The  blanks  are  to  be  filled  up  both 
in  the  English  and  Dutch  copies  of  the  sea 
letter  by  the  collector,  and  in  both  the  English 
and  Dutch  copies  of  the  certificate  by  the 
magistrate  or  judge.  The  English  language 
may  be  used  in  filling  the  blanks  in  both  the 
English  and  Dutch  papers.  The  blanks  in  the 
two  papers  vary,  owing  to  a  little  difference 
in  the  words  which  bound  them.  This  is  pro- 
duced by  the  want  of  a  perfect  similarity  be- 
tween the  idiom  of  our  language  and  that  of 
the  Dutch. 

"You  will  acknowledge  the  receipt  of  all  the 
sea  letters  you  shall  receive  from  time  to  time, 
and  you  will  keep  a  record  thereof,  and  of 
your  disposition  of  them,  showing  the  names 
of  the  vessels  (with  their  masters  and  owners) 
for  which  they  were  issued,  the  ports  of  the 
United  States  to  which  the  vessels  shall  be- 
long, the  date  at  which  you  issue  them,  the 
officer  before  whom  the  captain  shall  be  sworn, 
the  burdens  or  tonnage  of  the  vessels,  and  the 
ladings  on  board  of  them. 

"Of  these  you  will  be  pleased  to  make  an  ab- 
stract by  way  of  return,  up  to  the  last  day  of 
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every  revenue  quarter,  and  to  transmit  the 
same  to  this  office,  with  a  note  of  the  sea  letters 
received  and  issued  during  such  quarter,  and 
of  the  quantity  remaining  on  hand. 

"These  documents  being  of  great  importance 
to  the  United  States,  not  only  as  they  regard 
the  benefits  to  be  derived  from  the  state  of 
peace  by  the  owners,  navigators,  and  builders 
of  ships,  but  also  as  they  affect  the  importa- 
tion of  our  supplies,  and  the  exportation  of 
our  produce,  at  peace  charges,  you  will  exe- 
cute the  business  in  relation  to  them  with  pro- 
portionate circumspection  and  care. 
"I  am  Sir,  with  consideration, 

"Your  obedient  servant, 

"A.  HAMILTON. 
"JOHN  LAMB,  Esq.,  I 

"Collector  of  Customs  for  N.  Y."  ) 

536*1  *The  counsel  for  the  defendants  also 
showed  the  form  of  the  sea  letter  referred  to  in 
the  said  letter,  and  which  was  proved  to  be  ac- 
cording to  the  form  annexed  to  the  said  treaties, 
under  the  seal  of  the  United  States  of  America, 
subscribed  by  the  President,  and  counter- 
signed by  the  Secretary  of  State,  in  four  differ- 
ent' languages  on  the  same  paper,  viz.,  the 
English  (which  is  a  correct  translation  of  the 
other  three),  the  French,  Spanish  and  Dutch 
languages ;  and  they  produced  two  of  the  said 
.  letters,  which  had  been  granted  to  the  vessels 
therein  named ;  one  for  the  ship  Henrietta, 
from  the  port  of  Philadelphia,  dated  the  21st 
day  of  July,  1797,  on  a  voyage  from  thence  to 
Curapoa  in  ballast :  and  the  other  for  the  sloop 
Pilgrim,  from  the  port  of  New  York,  dated 
the  5th  day  of  September,  1804,  on  a  voyage 
from  thence  to  New  Providence,  with  a  cargo, 
of  which  the  English  part  is  as  follows  :  those 
parts  of  which  that  were  written,  being  in 
italics,  the  printed  parts  in  Roman  characters. 
"  THOMAS  JEFFERSON,  / 
"President  of  the  United  States  of  America,  f 
"To  all  who  shall  see  these  Presents,  GREETING  : 

"Be  it  known,  that  leave  and  permission  are 
hereby  given  to  Astoppe  Robinson,  master  and 
commander  of  the  stoop  called  the  Pilgrim,  of 
the  burthen  of  39,  86-95  tons,  or  thereabouts, 
lying  at  present  in  the  port  of  New  York, 
bound  for  New  Providence,  and  laden  with 
pork,  potatoes,  geese,  onions,  hogs,  sheep,  boards, 
corn,  fowls,  ducks,  to  depart  and  proceed  with 
his  said  sloop  on  his  said  voyage,  such  sloop 
having  been  visited,  and  the  said  Robinson 
having  made  oath  before  the  proper  officer, 
that  the  said  sloop  belongs  to  one  or  more 
of  the  citizens  of  the  United  States  of  America, 
and  to  him  or  them  only. 

"In  witness  whereof,  I  have  subscribed  my 
name  to  these  presents,  and  affixed  the  seal  of 
the  United  States  of  America  thereto,  and 
caused  the  same  to  be  countersigned  by  David 
Oelston,  collector  of  the  customs,  at  New  York, 
537]  *the  *5th  day  of  September,  in  the  year 
of  our  Lord  Christ,  1804. 

TH.  JEFFERSON. 

(SEAL) 

"By  the  President, 

"  JAMES  MADISON,  Secretary  of  State. 
(Countersigned) 

'  "DAVID  GELSTON." 

"  Most  serene,  serene,  most  puissant,  puis- 
sant, high,  illustrious,  noble,  honorable,  ven- 
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erable,  wise  and  prudent,  lords,  emperors, 
kings,  republics,  princes,  dukes,  earls,  barons, 
lords,  burgomasters,  schepens,  counselors,  as 
also  judges,  officers,  justiciaries  and  regents  of 
all  the  good  cities  and  places,  whether  eccles- 
iastical or  secular,  who  shall  see  these  patents, 
or  hear  them  read :  WE,  Maitby  Oelston,  of 
New  York,  notary  public,  make  known,  that 
the  master  of  the  sloop  Pilgrim,  appearing  be- 
fore us,  has  declared  upon  oath,  that  the  ves- 
sel called  the  Pilgrim,  of  Mount  Pleasant,  of  the 
burthen  of  about  39,  86-95  tons,  which  he  at 
present  navigates,  is  of  the  United  States  of 
America,  and  that  no  subjects  of  the  present 
belligerent  powers  have  any  part  or  portion 
therein,  directly  nor  indirectly,  so  may  God 
help  him..  And,  as  we  wish  to  see  the  said 
master  prosper  in  his  lawful  affairs,  our  prayer 
is,  to  all  the  beforementioned,  and  to  each"  of 
them  separately,  where  the  said  master  shall 
arrive,  with  his  vessel  and  cargo,  that  they 
may  please  to  receive  the  said  master  with 
goodness,  and  to  treat  him  in  a  becoming  man- 
ner, permitting  him,  upon  paying  the  usual 
toll  and  expenses,  in  passing  and  repassing,  to 
pass,  navigate  and  frequent  the  ports,  passes 
and  territories,  to  the  end  to  transact  his  busi- 
ness, where  and  in  what  manner^he  shall  judge 
proper :  Whereof  we  shall  be  willingly  in- 
debted. In  witness,  and  for  cause  whereof, 
we  affix  hereto  the  seal  of  our  office,  in  the  city 
of  New  York,  the  5th  day  of  September,  1804. 
(Seal)  "M.  GELSTON,  N.  P." 

*The  sea  letter  being  thus  estab-  [*538 
lished,  and  its  form  prescribed  by  law,  the  de- 
fendants insisted  that  the  judge  ought  not  to 
admit  the  tetsimony  of  witnesses,  to  prove  the 
understanding  or  acceptance  of  merchants  to 
the  effect  proposed,  and  the  judge  was  of 
opinion  that  the  testimony  was  improper,  and 
refused  to  admit  it. 

The  plaintiffs  then  further  offered  to  prove 
that  the  said  paper  or  document,  signed  by  the 
said  collector  and  naval  officer,  and  so  given 
in  evidence  by  them,  was  usually  called  a  sea 
letter ;  which  evidence  was  also  objected  to  on 
the  part  of  the  defendants,  and  refused  to  be 
admitted  by  the  court. 

The  plaintiffs  then  further  offered  to  prove, 
on  the  said  trial,  by  four  of  the  underwriters 
who  had  underwritten  the  same  policy,  prior 
to  the  above  named  defendants,  and  had  paid 
the  loss,  that  their  sense  and  understanding  of 
the  said  terms,  "N.  B.  The  vessel  sails  under 
a  sea  letter,  without  a  register,"  at  the  time  of 
subscribing  the  said  policy,  was,  that  they  im- 
ported that  the  said  brig  sailed  with  such  a 
document  or  paper,  signed  and  sealed  by  the 
said  collector  and  naval  officer,  as  was  given 
in  evidence  by  the  said  plaintiffs,  to  which 
testimony  the  defendants  also  objected,  and 
the  court  also  refused  to  admit  the  same. 

The  plaintiffs  on  the  said  trial  further  proved 
that,  in  pursuance  of  the  Act  of  the  Congress  of 
the  United  States,  entitled  "An  Act  supple- 
mentary to  the  act  entitled  an  act,  providing 
passports  for  the  ships  and  vessels  of  the 
United  States,"  passed  the  2d  March,  1803,  and 
the  act  therein  referred  to,  the  pass  commonly 
called  the  Mediterranean  pass,  mentioned  and 
intended  in  and  by  the  said  acts,  according  to 
the  course  and  practice  of  the  custom-houses 
JOHNS.  REP..  2. 
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of  the  United  States,  approved  by  the  execu- 
tive government  thereof,  would  be  granted  to 
a  vessel  sailing  with  such  document  or  paper 
only  as  above  set  forth,  signed  and  sealed  by 
the  said  collector  and  naval  officer,  as  the  said 
brig  sailed  with  on  the  said  voyage,  and  not 
£>3D*]  to  any  *vessel  sailing  without  such 
document  or  paper,  and  also  without  a  register. 

And  thereupon  the  plaintiffs,  by  their  coun- 
sel, insisted  the  law  upon  this  evidence,  and  the 
premises,  to  be  that  the  said  terms,  "  N.  B. 
The  vessel  sails  under  a  sea  letter,  without  a 
register,"  as  contained  in  the  said  policy,  did 
not  amount  to  a  warranty  that  the  said  brig 
sailed  with  any  other  document  or  paper  than 
the  one  above  shown  by  the  plaintiffs  to  have 
been  on  board  of  her ;  and  they  desired  the 
judge  so  to  charge  the  jury  on  the  said  trial ; 
but  the  counsel  for  the  said  defendants  ob- 
jected thereto,  and  the  said  justice  refused  so 
to  do,  but,  on  the  contrary,  did  charge  the 
said  jury,  that  the  said  terms  last  mentioned 
did  amount  to  a  warranty  on  the  part  of  the 
plaintiffs,  that  the  said  brig  sailed  on  the  said 
voyage  with  another  document  or  paper  called 
a  sea  letter,  according  to  the  form  of  a  sea 
letter  produced  by  the  defendants,  and  that, 
for  the  want  thereof,  the  said  plaintiffs  were 
not  entitled  to  recover ;  in  pursuance  of  which 
charge  and  opinions  of  the  said  justice,  the 
said  jury  found  a  verdict  for  the  defendants, 
upon  which  judgment  has  been  rendered  in 
their  favor. 

On  this  bill  of  exceptions,  the  cause  was 
brought  by  writ  of  error  to  this  court.  The 
reasons  assigned  were  the  same  as  given  by 
the  Supreme  Court.  The  cause  was  argued 
by  Messrs.  Raddiff  and  Hoffman  for  the  plaint- 
iffs in  error,  and  Messrs.  Hanson  and  Pendleton 
for  the  defendants  in  error.  (See  the  argu- 
ments and  authorities  cited,  on  the  moiion  for 
a  new  trial,  in  the  court  below,  Vol.  I.,  p. 
192.) 

THE  CHANCELLOR.  In  the  mode  in  which 
this  cause  has  been  presented  for  the  consid- 
eration of  the  court,  its  decision  must  neces- 
sarily depend  upon  a  simple  point.  That 
point  is,  whether  the  term  sea  letter  is  so  de- 
terminate, in  its  legal  signification,  as  to  ad- 
mit of  no  incertitude  in  its  appropriate  and 
exclusive  application  to  the  species  of  docu- 
ment described  by  that  term  in  the  policy  ; 
54O*]  *for  it  is  not,  and  cannot  now  be  con- 
tended, if  the  object  of  the  policy  is  clear  and 
unambiguous,  if  it  has  a  plain  and  obvious 
meaning,  on  its  face,  that  parol  proof  can 
vary  or  contradict  it.  For  if  the  terms  of  the 
policy  are  sufficient,  of  themselves,  unequivo- 
cally and  satisfactorily  to  express  its  legal  in- 
test  ;  if  the  object  to  which  it  is  to  attach  is 
described  in  language  capable  of  a  clear  and 
certain  application,  that  intent  must  prevail, 
and  cannot  be  varied  by  resorting  to  the  more 
falilble  evidence  of  witnesses. 

Should  it,  upon  examination,  appear  that 
the  terms  in  which  the  policy  is  conceived  are 
sufficient  to  afford  their  own  exposition,  then 
the  evidence  offered  was  properly  overruled  , 
if  they  are  not  sufficient,  then  it  was  compe- 
tent for  the  plaintiffs  to  prove  the  intent 
aliunde.  The  construction  of  mercantile  in- 
struments, it  has  been  urged,  should  be  lib- 
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eral,  agreeable  to  the  real  intent  of  the  parties, 
and  conformable  to  the  usages  of  trade  in  gen- 
eral, and  of  the  particular  trade  to  which  the 
contract  relates.  The  soundness  of  those  po- 
sitions is  not  to  be  questioned  ;  but  to  give  the 
intent  effect,  it  should  be  expressed  in  the 
mode  prescribed,  or  permitted  by  law.  The 
danger  of  wandering  from  the  form  in  which 
the  parties  have  arranged  their  contract,  in 
quest  of  extrinsic  matters  of  elucidation,  has 
always  had  a  considerable  influence  on  adju- 
dications, involving  questions  of  that  nature. 
Hence,  the  rule  to  restrain  them  has  been  set- 
tled with  great  attention  and  care,  and  though 
there  are  still  some  diversities  of  opinion,  as  to 
its  application  to  particular  cases,  it  is  now 
considered  as  a  settled  rule  that  no  parol  proof 
is  to  be  admitted  to  vary,  impugn  or  explain  a 
written  contract  of  plain  and  obvious  mean- 
ing. It  will  be  recollected  that  every  descrip- 
tion of  the  properties  of  the  subject  insured  in 
the  policy,  whether  inserted  in  its  body,  or  in- 
troduced by  way  of  explanatory  note,  as  in 
this  instance,  is,  by  the  settled  rules  of  con- 
struction of  policies,  a  warranty  ;  that  a  con- 
formity to  such  description  is  strictly  and 
literally  *exacted,  it  being  immaterial  [*54 1 
with  what  view,  or  for  what  purpose  it  is 
made,  on  the  ground  that  its  insertion  is  for 
the  benefit  of  the  insured,  operating  to  reduce 
the  premium,  by  providing  for  a  diminution 
of  the  risk  in  the  particulars  to  which  it  is  in- 
tended to  apply,  or  to  identify  the  subject  in- 
sured. (Marsh.,  249,  Hyde  v,  Bruce.)  It  will 
also  be  recollected  that  when  the  term  usages 
of  trade  is  made  use  of,  it  admits  of  an  appli- 
cation, either  to  the  general  usages  of  trade, 
which  compose  the  law.  of  merchants,  of  uni- 
versal authority  among  commercial  men  in 
civilized  societies,  and  forming  one  of  the  con- 
stituent parts  of  the  laws  of  this  State,  as  the 
general  law  of  the  land,  or  to  usages  of  local 
origin,  or  prevailing  in  a  particular  branch  of 
trade.  The  former  are  considered  in  the  nat- 
ure of  those  positive  laws,  of  which  every 
member  of  the  community  is  presumed  to  be 
connusant,  and  which  are  resorted  to  as  known 
and  established  tests  of  contracts,  in  all  cases 
arising  under  them.  The  other  depends  upon 
the  usage  of  the  persons  engaged  in  the  traffic, 
to  which  they  apply,  the  knowledge  of  which 
is  not  legally  imposed  on  the  community,  but 
derives  its  binding  force  from  the  supposed 
knowledge  of  the  persons  engaged  in  that 
particular  species  of  traffic,  at  the  place,  or  in 
the  trade  in  which  it  obtains.  The  latter  may 
be  proved  by  witnesses. 

By  the  evidence  offered  and  overruled  in 
this  case,  it  was  not  pretended  to  support  a 
particular  usage ;  it  was  to  show  that  the 
paper  denominated  in  the  certificate  of  the  col- 
lector and  naval  officer  of  the  port  of  New 
York,  a  certificate  of  ownership,  was,  in  the 
general  acceptation  and  understanding  of  the 
term  sea  letter,  between  merchants,  and  be- 
tween insurers  and  insured,  within  this  State, 
at  the  time  of  making  the  said  policy,  and  ac- 
cording to  the  commercial  import  of  the  same, 
a  sea  letter.  This  evidence  was  not  directed 
in  the  point  of  establishing  a  practice  which, 
in  its  locality,  or  otherwise,  constituted  a  par- 
ticular usage.  It  was  to  the  general  accep- 
tation and  understanding,  not  in  a  particular 
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542*1  trade,  or  at  a  particular  *place,  but 
throughout  the  State  ;  not  uniformly,  for  a 
series  of  years,  but  at  the  precise  time  of  mak- 
ing the  policy  ;  thus  attempting  to  substitute 
opinion  for  usage,  and  presenting  the  period 
of  making  the  contract,  unconnected  with  any 
progressive  practice,  which  is  essential  to  es- 
tablish it  as  a  particular  custom  of  trade,  and 
undertaking  to  show  the  sense  of  the  mer- 
chants, insurers,  &c.,  insured  throughout  the 
State  at  that  time.  If  the  terms  in  question 
were  of  naval  invention,  unknown  to  our  laws, 
introduced  into  limited  use,  by  any  of  the  va- 
riety of  circumstances  by  which  in  the  progress 
of  the  arts  and  the  ever  changing  pursuits  of 
mankind,  they  are  daily  devised  among  art- 
ists, or  others,  in  whose  peculiar  branch  of 
business  they  are  used,  there  could  be  no  ra- 
tional objection  to  admit  the  evidence  of  per- 
sons conversant  with  their  import  and  mean- 
ing to  explain  them.  But  here  the  terms  are 
formed  in  the  codes  of  nations  (Marsh.,  317; 
Hubner,  de  la  sais.  des  Bat.  neut.,  par.  1.,  ch. 
3,  sec  .10);  they  enter  into  the  regulations  of 
the  external  and  maritime  intercourse  of  the 
United  States  with  others  ;  they  have  been  in- 
troduced into  their  treaties  with  France,  Spain, 
and  the  Dutch  (25  Art.  with  France;  17  Art. 
with  Spain  ;  25  Art.  with  the  Dutch);  they  have 
received  an  executive  exposition,  by  the  prac- 
tice, which  has  obtained,  by  its  direction  in 
the  custom-houses  of  the  U nited  States ;  and 
the  term  sea  letter  is  uniformily  applied 
throughout,  excepting  in  the  law  of  Congress 
<Laws  of  U.  8.,  219,  March  2d,  1803),  which 
directs  the  secretary  to  prepare  the  form  of 
passports  (the  synonyma,  in  those  treaties  of 
sea  letters),  but  m  that,  case  the  secretary  de- 
vises the  form,  and  in  his  letter  transmitting 
the  blanks  to  the  custom-houses  in  this  State, 
and  which  is  in  evidence  in  this  cause,  he  de- 
nominates them  sea  letters. 

In  the  case  of  Rich  v.  Parker  (7  Term  Rep. , 
705  ;  2  Esp.  Rep.,  615)  it  was  held  that  the  sea 
letter  was  an  essential  paper.  The  inconven- 
iences which  might  arise  from  not  carrying  it 
are  stated  ;  and  the  reasoning  on  the  subject 
would  go  a  great  way  to  decide  this  cause,  if 
it  required  the  application  of  the  principles 
laid  down  in  that  case.  The  counsel  who  ar- 
gued this  cause  on  the  part  of  the  plaintiffs, 
o43*]  entered  into  an  examination  of  *the 
utility  of  the  sea  letter,  as  to  the  protection  it 
afforded  to  the  vessel  against  captures.  It  is 
not  necessary  to  follow  them  in  this  inquiry, 
as  the  view  with  which  the  stipulation  was 
made  in  this  case  is  perfectly  immaterial.  It 
was  an  express  stipulation  that  the  vessel  car- 
rying the  carjep  insured  should  sail  with  a  sea 
letter,  and  this  must  be  shown  to  have  been 
•done,  to  bring  it  within  the  policy. 

Another  object  of  the  evidence  offered  and 
overruled,  was  to  show  that  the  certificate  was, 
according  to  its  commercial  import,  a  sea  let- 
ter. The  commercial  import,  must,  of  neces- 
sity, be  tested  by  the  general  law  of  mer- 
chants, and  is  not  to  be  collected  from  the  evi- 
dence of  witnesses.  The  certificate  of  owner- 
ship contains  no  intimation  that  it  is  in  the 
nature  of  a  passport.  Its  objects  are  exclu- 
sively to  identify  the  vessel,  its  master,  owner, 
cargo,  and  national  character. 

That  the  loss  in  this  case  did  not  happen  by 

480 


capture,  that  it  was  occasioned  by  the  ordinary 
perils  of  the  sea,  does  not  place  the  plaintiffs 
in  a  better  situation.  If  a  warranty  is  in  the 
nature  of  a  condition  predecent,  the  cargo  was 
never  in  the  situation  described  in  the  policy. 
It  was  not  on  board  of  a  vessel  of  the  descrip- 
tion indicated,  and  if  so,  the  policy  never  at- 
tached. 

For  these  reasons,  I  have  no  doubt,  that  the 
evidence  offered  was  properly  rejected,  and 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed. 

CLINTON,  Senator.  In  order  to  arrive  at  a 
just  decision  in  this  case,  it  is  proper  to 
consider  it  in  two  points  of  view.  1.  Whether 
the  words  "  sea  letter  "  has  the  precise  tech- 
nical meaning  in  law  with  the  document  pro- 
duced by  the  plaintiffs  ;  and,  2.  If  it  has  not, 
whether  the  doubts  that  may  arise  on  this  sub- 

«'  3Ct  ought  to  be  satisfied,  or  explained  away 
y  parol  testimony. 

In  Marshall  (page  317)  a  distinction  is  made 
between  a  passport  and  a  sea  letter.  The 
former  is  defined  to  be  a  permission  from  a 
neutral  state,  to  a  master  of  a  ship,  to  proceed 
on  the  voyage  proposed,  and  usually  contains 
his  name  and  residence,  the  name,  description 
and  destination  *of  the  ship,  with  [*544 
such  other  matters  as  the  practice  of  the  place 
requires.  This  document  he  describes  as  es- 
sentially necessary  for  the  safety  of  every  ship. 
The  sea  letter,  according  to  him,  specifies  the 
nature  and  quantity  of  the  cargo,  the  place 
from  whence  it  comes,  and  its  destination, 
and  is  not  so  necessary  as  the  passport.  (See, 
also,  D'Abreu's  Trait,  jur.  polit.  de  las  Presas, 
part  1,  ch.  2,  sees.  3,  4,  5,  6.)  In  our  treaties 
with  France,  Holland  and  Spain,  sea  letters 
and  passports  are  used  synonymously  ;  and 
are  to  express  the  name,  property  and  bulk  of 
the  ship,  as  also  the  name  and  place  of  habita- 
tion of  the  master.  They,  therefore,  relate 
solely  to  the  vessel.  A  distinct  provision  is 
made  relative  to  the  cargo,  and  which  renders 
necessary  a  certain  document  called  a  certifi- 
cate, which  is  to  specify  the  particulars  of  the 
cargo,  the  place  from  whence  the  ship  sailed, 
and  where  she  is  bound.  It  is  now  contended 
by  the  plaintiffs,  that  the  instrument  denomi- 
nated a  sea  letter  is  the  certificate  of  owner- 
ship, given  at  the  custom-houses  of  the  United 
States,  to  citizens  of  the  United  States,  in 
cases  where  a  register  cannot  be  obtained. 
From  this  it  appears  that  much  ambiguity 
and  confusion  have  prevailed  on  the  subject.- 
According  to  the  writer  I  have  quoted,  it  re- 
fers solely  to  the  cargo.  According  to  the 
treaties  above  mentioned,  in  refers  exclusively 
to  the  ship,  whether  registered  or  unregis- 
tered ;  and,  according  to  the  principles  set  up 
by  the  plaintiffs,  it  applies  only  to  unregis- 
tered vessels,  entitled  to  certificates  of  owner- 
ship. It  will,  therefore,  require  some  atten- 
tion and  patience  to  find  our  way  through  the 
darkness  which  surrounds  us. 

It  has  been  the  policy  of  the  United  States, 
in  common  with  other  commercial  nations,  to 
encourage  their  own  ships.  Our  Navigation 
Act  enumerates  and  describes  certain  vessels, 
and  emphatically  denominates  tbem  ships  or 
vessels  of  the  United  States.  Their  distin- 
guishing characteristics  are,  that  they  are 
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built,  owned  and  commanded  by  citizens  of 
this  country.  They  are  registered  with  the 
•collector,  and  are  entitled  to  a  certificate, 
called  a  register.  This  register  is  of  itself 
545*]  considered  a  competent  *document  to 
prove  the  ship  American,  and  would,  in  most 
•cases,  serve  as  a  sufficient  protection  against 
capture.  But  cases  occur  wherein  this  regis- 
ter is  not  granted  to  vessels  owned  by  citizens 
of  the  United  States.  The  principal  case  is 
where  the  vessel  is  built  out  of  the  country. 
In  such  case  the  collector  cannot  grant  a  regis- 
ter ;  but  it  being  proper  and  necessary  that  the 
owner  should  have  some  document  to  protect 
his  property  against  the  rapacity  of  cruisers 
011  the  ocean,  and  to  establish  his  neutrality,  a 
formula  has  been  devised  and  is  granted, 
called  a  certificate  of  ownership.  With  a  view 
to  the  encouragement  of  ship  building  in  this 
country,  a  discrimination  is  also  made  in  the 
duties  of  tonnage.  Ships  of  the  United  States 
pay  at  the  rate  of  six  cents  per  ton  ;  ships 
built  within  the  United  States  after  a  certain 
period,  but  belonging,  wholly,  or  in  part,  to 
.foreigners,  thirty  cen  ts  per  ton  ;  and  all  other 
ships,  fifty  cents  per  ton.  Hence,  under  both 
heads,  of  ownership  and  the  place  of  building, 
all  vessels  are  considered,  by  our  laws,  under 
four  distinct  views:  1.  Vessels  of  the  United 
States.  2.  Vessels  built  in  the  United  States, 
•owned  by  foreigners.  3.  Vessels  built  out  of 
the  United  States,  owned  by  citizens.  4.  Ves- 
sels built  out  of  the  United  States,  owned  by 
foreigners. 

Vessels  of  the  first  and  third  classes,  being 
owned  by  citizens,  are  entitled  to  the  protec- 
tion of  the  government.  The  second  and 
fourth  classes,  bein^  owned  by  foreigners, 
cannot  receive  any  documents,  which  would, 
in  the  least,  protect  them  from  capture.  To 
encourage  our  own  ship  building,  vessels  of 
the  United  States  pay  but  a  small  duty  of  six 
cents ;  vessels  built  and  owned  here,  by  for- 
eigners, pay  a  duty  of  thirty  cents  ;  and  if  our 
citizens  will  go  into  foreign  countries  to  build, 
or  to  purchase  vessels,  they  are  put  on  the 
same  footing  as  foreigners  owning  foreign 
vessels,  with  regard  to  the  rate  of  duties,  al- 
though as  citizens  they  have  a  right  to  de- 
mand the  protecting  hand  of  the  government 
for  their  property.  Hence  arises  the  di- 
vision of  vessels  owned  by  citizens,  into  two 
546*]  *classes,  vessels  of  the  United  States, 
•or  registered  vessels,  and  vessels  belong- 
ing to  the  citizens  of  the  United  States, 
•certificated  but  not  registered.  The  own- 
•ers  of  the  latter  description  of  vessels,  con- 
sidering this  certificate  of  ownership  as  a 
sufficient  shield  for  neutral  property,  denomi- 
nated it  a  sea  letter ;  and  it  might  have  ob- 
tained that  appellation  at  the  time  our  first 
Navigation  Act  was  passed,  which  was  in  the 
year  1789,  some  years  before  the  letter  from 
the  Secretary  of  the  Treasury,  set  forth  in  the 
bill  of  exceptions,  was  written.  This  term 
was,  at  a  subsequent  period,  engrafted  into 
our  statute  book,  as  I  shall  presently  show. 

In  the  year  1793,  when  a  general  war  was 
kindled  in  Europe,  the  President  of  the  Unit- 
ed States,  in  order  that  our  vessels  might  en- 
joy the  benefits  stipulated  by  treaties,  and  be 
generally  protected  against  the  depredations 
of  the  belligerents,  ordered  documents  to  be 


JOHNS.  REP.,  2. 


N.  Y.  R.,  3. 


furnished  from  the  custom-houses,  to  all  ships 
and  vessels  belonging  to  citizens  of  the  United 
States.  This  document  is  denominated,  in  the 
Jetter  to  the  Secretary  of  the  Treasury,  a  sea 
letter,  and  is  the  formula  of  the  passport 
adopted  in  the  treaties,  and  was  given  to  cer- 
tificated as  well  as  to  registered  vessels.  This 
was  a  mere  executive  regulation,  unauthor- 
ized by  any  existing  statute,  and  so  it  contin- 
ued until  the  1st  of  June,  1796,  when  an  act 
was  passed  directing  the  Secretary  of  State  to 
prepare  a  form  which,  when  approved  of  by 
the  President,  should  be  deemed  the  form  of  a 
passport  for  ships  and  vessels  of  the  United 
States.  The  form  adopted  was  the  same  as 
described  in  the  treaties.  It  was  so  construct- 
ed, in  order  that  we  might  have  the  benefit  of 
those  treaties.  The  passports  exhibited  by  the 
plaintiffs  were  issued  subsequent  to  1796 ;  and 
although  conformable  to  the  formulas  pre- 
scribed in  the  treaties,  they  emanated  from  this 
statute.  And  here  two  remarkable  circum- 
stances occurred  ;  the  term  sea  letter  in  the 
treaties  was  dropped  in  the  statute,  and  the 
word  passport  adopted ;  and  the  passport  was 
only  authorized  to  be  granted  to  registered 
vessels.  This  must  have  been  considered  as  a 
*negation  of  the  right  of  the  executive,  [*547 
heretofore  exercised,  of  granting  passports  to 
certificated  vessels.  Hence  the  certificate  of 
American  ownership,  being  their  only  guard, 
this  certificate  was,  emphatically,  denomi- 
nated their  sea  letter,  or  protection. 

The  case  before  us  occured  in  the  year  1798, 
two  years  after  the  passing  of  the  statute,  au- 
thorizing the  granting  of  passports  only  to 
registered  ships.  Inconveniences  having  been 
sustained  from  this  discrimination,  and  certifi- 
cated ships  being  thus  deprived  of  so  import- 
ant a  document,  a  law  was  passed  on  the  2d 
day  of  March,  1803,  and  directing  that  every 
unregistered  ship  or  vessel,  owned  by  a  citizen 
or  citizens  of  the  United  States,  and  sailing 
with  a  sea  letter,  going  to  any  foreign  country, 
should  be  furnished  with  a  passport,  prescribed 
in  the  former  act,  for  ships  and  vessels  of  the 
United  States.  This  statute  is  one  of  the  only 
two  that  contain  the  term  sea  letter,  and  that 
it  is  used  here  in  the  sense  of  a  certificate  of 
ownership  cannot  be  doubted.  A  passport  is 
to  be  granted  to  a  vessel  owned  by  a  citizen, 
sailing  with  a  sea  letter.  The  passport  author- 
ized by  a  former  statute  is  precisely  the  same 
with  the  sea  letter  or  passport  of  the  treaties. 
If,  then,  by  the  term  sea  letter  in  this  statute, 
is  intended  the  sea  letter  or  passport  of  the 
treaty,  the  provision  is  superfluous  and  idle, 
because  it  provides  for  what  already  exists  ; 
and  changing  the  terms  to  the  construction  in- 
sisted on  by  the  defendants,  the  statute  would 
read  thus:  "that  every  unregistered  ship, 
sailing  with  a  sea  letter,  and  owned  by  a  citi- 
zen of  the  United  States,  shall  be  furnished 
with  a  sea  letter,"  that  is,  provided  with  what 
it  already  possessed.  The  only  way  to  escape 
from  this  absurdity,  is  to  adopt  the  certificate 
of  ownership,  as  the  true  and  legitimate  sea 
letter.  But  this  is  not  all.  Another  statute 
was  passed  on  the  14th  day  of  April,  1802, 
where  the  word  "sea  letter"  is  used  precisely  in 
the  sense  now  contended  for.  This  statute  de- 
clares that  "the  second  section  of  the  act  to 
retain  a  further  sum  or  drawback,  for  the  ex- 
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548*]  penses  incident  to  the  allowance  *and 
payment  thereof,  and  in  lieu  of  stamp  duties 
on" debentures,"  shall  not  be  deemed  to  operate 
on  unregistered  ships  or  vessels,  owned  by  the 
citizens  of  the  United  States,  at  the  time  of 
passing  the  said  act  in  those  cases,  where  such 
ship  or  vessel,  at  that  time,  possessed  a  sea  let- 
ter, or  other  regular  document,  issued  from  a 
custom-house  of  the  United  States,  proving 
such  a  ship  or  vessel  to  be  American  property. 
This  provision  is  intended  to  operate  in  favor 
of  unregistered  vessels,  owned  by  citizens. 
And  the  term  sea  letter  is  used  as  synonymous 
with  a  regular  document  issued  by  a  custom- 
house of  the  United  States,  to  certified  vessels. 

I  consider,  therefore,  the  term  sea  letter,  al- 
though variously  understood  on  former  occa- 
sions, yet  as  now  adopted,  naturalized  and  le- 
gitimated in  our  statute  book,  and  its  meaning 
perfectly  defined,  in  the  sense  contended  for 
by  the  plaintiffs.  Though  mentioned  in  cer- 
tain treaties  as  synonymous  with  passports ; 
yet,  by  statutes  subsequently  created,  the  term 
passport  is  exclusively  used,  and  the  word 
"sea  letter"  transferred  and  attached  to  a  differ- 
ent idea  The  court  ought,  therefore,  to  have 
decided,  that  the  legal  technical  sea  letter,  con- 
templated by  the  supreme  Legislature,  and 
spoken  of  in  our  statutes,  was  the  certificate 
of  ownership,  granted  to  unregistered  vessels 
belonging  to  citizens  of  the  United  States. 

If  this  view  of  the  subject  be  well  founded, 
the  second  head  of  inquiry,  whether  the  court 
ought  to  have  admitted  parol  evidence  to  ex- 
plain the  written  instrument,  need  not  be  con- 
sidered. If,  however,  there  was  any  doubt  or 
obscurity  on  this  subject,  parol  testimony 
ought  to  have  been  introduced  in  order  to  ex- 
plain it.  In  this  case,  stating  the  controversy 
in  the  most  favorable  light  for  the  defendants, 
there  were  two  instruments,  one  legalized  by 
treaty,  and  the  other  by  statute,  of  the  same 
denomination ;  two  distinct  ideas  were  at- 
tached to  the  same  term.  This,  therefore,  is 
as  much  a  latent  ambiguity  as  the  case  com- 
549*]  monly  *cited,  of  two  individuals  bear- 
ing the  same  name.  The  only  mode  to  arrive  at 
truth,  to  reach  the  meaning  of  the  parties,  was 
to  have  permitted  parol  explanations  of  the 
understanding  of  merchants  and  insurers.  A 
warranty,  says  a  celebrated  writer  on  insur- 
ance (Marshall,  249),  like  every  other  part  of 
the  contract,  is  to  be  construed  according  to 
the  understanding  of  merchants,  and  does  not 
bind  the  insured  beyond  the  commercial  im- 
port of  the  words.  If  the  legal  import  of  sea 
letter  was  ambiguous,  its  commercial  meaning, 
applied  to  the  contract,  would  have  dispelled 
every  shade  of  doubt. 

In  every  view  of  the  subject,  therefore,  I  am 
of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed. 

A  majority  of  the  court  concurring  in  this 
opinion,  it  was,  thereupon,  ordered  and  ad- 
judged that  the  judgment  given  by  the  Su- 
preme Court  be,  and  the  same  is  hereby  re- 
versed, there  being  error  in  the  decision  of  that 
court  in  determining  that  the  paper  writing, 
offered  by  the  plaintiff  in  error  on  the  trial, 
was  not  a  sea  letter,  and  that  a  venire  facias  de 
7ioro  be  awarded. 

Judgment  reversed. 

Cited  in— «  Johns..  321 ;  49  N.  Y.,  472. 
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*SAMUEL  BAYARD,  Plaintiff  in  [*55O 
Error, 

v. 

RICHARD  M.  MALCOLM    AND    SAMUEL 
B.  MALCOLM,  Defendant*  in  Error. 

Action  for  Deceit — Pleading  —  Allegation  of 
Value  and  Fraudulent  Repi-eaentation — Good 
and  Bad  Counts  in  the  Same  Declaration. 

In  an  action  on  the  case  as  for  a  deceit,  in  the  sale 
of  a  newspaper  establishment,  the  declaration  (after 
stating1  the  affirmation  of  the  defendants  that  the 
number  of  subscribers  was  900,  and  the  profits  of 
the  paper  $3,000  per  annum,  and  that  giving  faith  to 
such  affirmation  ne  made  the  purchase,  whereas  the 
number  of  subscribers  was  only  600,  and  the  profits 
nothing)  concluded,  "and  so  the  said  8.  B.,  saith 
that  he,  by  reason  of  the  said  affirmation  of  the  said 
K.  M.  and  S.  M.,  was  falsely  and  fraudulently  de- 
ceived, to  wit,  the  day  and  year  aforesaid,  at  the  city 
and  county  aforesaid.  Wherefore  he  saith  he  is 
made  worse,  and  hath  damage  to  the  value  of,"  &c. 
This  was  held  to  be  a  sufficient  allegation  that  the 
defendants  made  the  affirmations  falsely  and  fraud- 
ulently, especially  after  verdict.  Qucere,  where  all 
the  counts  in  a  declaration  are  for  the  same  cause 
of  action,  and  one  of  them  be  good  and  the  other 
bad,  and  the  jury  find  a  general  verdict,  whether 
judgment  can  be  arrested  for  the  bad  counts  ? 

Citations— Salk.,  77 ;  3  Bl.  Com.,  395;  1  Mod.,  292;. 
1  Salk.,  29 :  3  Burr.,  1725 ;  1  Wils.,  255 ;  Com.  Dig.,  5, 
521,  tit.  Pleader.  S,  45 ;  3  T.  K..  64 ;  Cowp.,  826 ;  Cro. 
Eliz.,685;  3  Bl.  Com.,  43;  Vin.  Abr.,  tit.  Judgment.. 
E.  PL,  1 :  Cowp.,  275 ;  Doug..  696 ;  Cro.  Jac.,  474 ;  1 
Rolle's  Abr.,  90 ;  3  T.  R.,  57 ;  2  Cai.,  161;  1  Johns.,  414 ;. 
Doug.,  20 ;  Yelv.,  21 ;  1  Salk.,  289;  3T  R.,  51 ;  3  Buls., 
95;  Cro.  Jac.,  4;  1  Johns.,  463,  466:  5  Bac.,  321; 
Doug.,  678;  1  Johns..  470. 

THIS  was  an  action  on  the  case  in  the  nature- 
of  a  writ  of  deceit.  On  the  trial  of  the 
cause  before  the  court  below  the  jury  found  a 
verdict  for  the  plaintiff  for  $4,500;  and  the  de- 
fendants having  moved  in  arrest  of  judgment, 
on  the  ground  of  the  insufficiency  of  the  dec- 
laration, the  Supreme  Court  ordered  the  judg- 
ment to  be  arrested.  On  this  decision  a  writ 
or  error  was  brought  to  this  court. 

Thereasous.as  assigned  by  the  Chief  Justice, 
were  the  same  as  are  contained  in  the  opinions 
delivered  by  a  majority  of  the  Supreme  Court, 
and  which  are  stated  in  the  first  volume  of 
these  Reports,  p.  453. 

The  cause  was  learnedly  and  elaborately 
argued  by  Messrs.  Benson  and  T.  A.  Emmet 
for  the  plaintiff  in  error,  and  Messrs.  Harison, 
and  Hoffman  for  the  defendants.  [The  argu- 
ments and  authorities  having  been  so  fully 
stated  in  the  report  of  the  case  in  the  court  be- 
low, it  seems  unnecessary  to  repeat  them 
here.] 

THE  CHANCELLOR.  The  judgment  of  the 
court  below  having  been  arrested,  for  certain 
reasons  assigned  in  that  court,  which  do  not 
appear  particularly  specified  on  the  record,  but 
which  having  been  adjudged  to  be  well  taken. 
*judgmentp?-o/arwja  was  entered  for  [*551 
the  defendants  to  enable  the  plaintiff  to  bring 
his  writ  of  error,  as  the  same  reasons  which 
were  alleged  in  arrest  of  judgment  will  be- 
available  here,  to  sustain  the  judgment  thus 
rendered.  (Salk.,  77.) 

The  errors  now  relied  on  are  similar  to  those 
alleged  in  arrest  of  judgment.  They  are,  1. 
That  the  plaintiff  has  not  alleged  in  his  decla- 
ration, that  the  defendants  made  the  affirma- 
tions laid  in  it,  fraudulently.  2.  That  the- 
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plaintiff  has  not  alleged  that  those  affirmations 
were  fraudulently  made,  or  that  they  were 
known  by  the  defendants  to  be  false  at  the 
time.  3.  That,  in  the  second  and  third  counts, 
the  affirmations  are  stated  to  be  by  one  of  the 
defendants,  without  averring  that  he  acted 
with  the  authority  or  privity  of  the  other,  and 
the  jury  have  found  an  entire  verdict  on  all 
the  counts. 

As  to  the  first  and  second  points,  it  is  con- 
ceded that  if  the  affirmations  are  laid  to  have 
been  fraudulently  made,  it  will  supply  the 
xrienter.  This  being  after  verdict,  and  the  er- 
rors assigned  being  supposed  defects  of  the 
plaintiff's  declaration,  they  present  themselves 
in  a  point  of  view  somewhat  different  from 
what  they  would  have  done  on  demurrer;  for 
the  verdict  has  ascertained  those  facts,  which 
before,  from  the  inaccuracy  of  the  pleadings, 
might  be  dubious,  since  the  law  will  not 
suppose  that  a  jury,  under  the  inspection  of  a 
judge,  would  find  a  verdict  for  the  plaintiff, 
unless  he  had  proved  those  circumstances, 
without  which  his  general  allegations  are  de- 
fective. (3  Bl.  Com.,  395;  1  Mod.,  292.) 

It  has  repeatedly  been  held  that,  after  ver- 
dict, the  court  will  do  what  it  can  to  help  a 
declaration;  that  the  court  will  suppose  every- 
thing right,  unless  the  contrary  appears  on 
the  record  (1  Salk.,  29;  3Burr.,  1725;  1  Wils., 
255);  and  the  general  scope  of  the  authorities 
is  that,  after  verdict,  every  legal  intendment  is 
to  be  admitted  in  its.  support.  Though  I  have 
not  been  able  to  find  any  adjudged  case  so 
broad  as  to  embrace  the  doctrine  in  the  extent 
it  is  laid  down  inComyn'sDigest(5Com.  Dig., 
521,  tit.  Pleader,  8,  45),  that  a  judgment  after 
verdict,  shall  not  be  arrested  for  an  objection 
that  would  have  been  good  on  demurrer, 
552*]  *and  though,  in  speaking  of  the 
Digest,  the  opinion  of  Comyn  has  been  men- 
tioned by  Lord  Kenyon  (3  Term.  Rep.,  64)  "as 
alone  of  great  authority,  since  he  was  consid- 
ered by  his  contemporaries  as  the  most  able 
lawyer  in  Westminster  Hall,"  and  though  I 
am  rather  inclined  to  think  that  so  is  the  ra- 
tional and  legal  doctrine,  I  refrain  from  giving 
an  opinion  on  that  subject,  as  I  have  no  doubt 
of  the  correctness  of  the  doctrine  that  every- 
thing ought  to  be  done  which  the  court  can  do 
to  support  the  verdict  ;  which  is  sufficient  for 
the  determination  of  the  present  case.  For 
after  the  defendants  have  let  slip  their  oppor- 
tunity of  demurring  ;  after  having  led  the 
plaintiff  though  every  stage  of  litigation  the 
forms  of  the  court  would  admit,  and  after  their 
defense  has  been  decided  upon  by  a  jury,  it 
seems  to  me  it  must  be  a  radical  defect,  inca- 
ble  of  being  surmounted,  which  will  induce 
this  court  to  wrest  the  verdict  from  him. 

The  distinction  laid  down  is,  that  a  verdict 
cures  everything  which  was  necessary  for  the 
plaintiff  to  prove  in  maintenance  of  his  ac- 
tion, but  where  the  gist  of  the  action  is  omitted 
a  verdict  will  not  cure  it.  (Cowp.,  826.) 

Let  us  test  this  case  by  that  distinction.  The 
plaintiff , after  stating  in  the  first  count  of  his  dec- 
laration the  assignment  of  three  fourth  parts  of 
the  Daily  Advertiser,  and  of  the  the  printing- 
presses,  types,  and  other  materials  used  there- 
with, which  assignment  is  described  as  pur- 
porting that  the  defendants  were  proprietors  and 
publishers  thereof,  present  a  case  which,  when 
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stripped  of  its  technical  drapery,  is,  that  the 
defendants  did  affirm  to  the  plaintiff  that  the 
number  of  subscribers  for  the  newspaper  called 
the  Daily  Advertiser  exceeded  900,  and  that 
the  profits  thereof  exceeded  $3,000  by  the 
year;  that,  confiding  in  such  affirmation,  the 
purchase  of  the  newspaper,  presses,  types,  and 
other  materials,  was  made  by  the  plaintiff  of 
thedefendants  for$ll,205;  whereas  the  number 
of  subscribers  was  only  600,  and  there  were  no 
profits,  and  the  plaintiff  concludes  with  the 
words  "and  so  the  said  Samuel  Bayard,saith, 
that  he,  *by  reason  of  the  said  affirma-  [*553 
tion  of  the  said  Richard  M.  Malcolm  and  Sam- 
uel B.  Malcolm,  was  falsely  and  fraudulently 
deceived,  to  wit,  the  day  and  year  aforesaid, 
at  the  city  and  county  aforesaid." 

The  epithets  "false"  and  "fraudulent," 
usually  inserted  in  precedents  in  actions  of 
this  kind,  and  invariably  prefixed  to  the  verb 
"affirmed,"  are  omitted  here  ;  and  hence,  it  is 
said  that  the  declaration  is  defective  ;  but  after 
stating  the  affirmation  and  its  falsity,  it  is  pos- 
itively alleged  that  so  the  plaintiff  was  falsely 
and  fraudulently  deceived ;  a  phraseology 
widely  different  from  a  charge  of  intending  to 
deceive  and  defraud,  as  in  the  usual  breach  in 
the  forms  of  declarations  on  simple  contracts, 
to  which  it  has  been  likened,  and  positively  ap- 
plying the  words  "falsely  and  fraudulently"  to 
the  whole  transaction  preceding  it.  It  was 
said  in  argument,  that  this  concluding  allega- 
tion was  laid  with  a  venue,  on  which  the  de- 
fendants might  have  taken  issue  ;  and  the  fact 
is,  they  did  take  issue  on  it. 

The  plea  of  not  guilty  was  put  in  here.  It 
is,  in  the  abstract,  a  negation  of  moral  turpi- 
tude ;  its  denial  is  a  strong  implication  that  it 
has  been  attributed  to  the  person  who  denies 
it.  None  can  be  inferred  here,  but  from  the 
allegations  in  the  declaration  which,  setting 
forth  the  affirmation  and  its  falsity,  attempts 
to  establish  the  scienter  from  the  situation  of 
the  defendants  as  proprietors  and  publishers  of 
the  paper  in  question,  or  in  connection  with 
the  concluding  clause.  Reject  the  inference, 
and  strip  it  of  the  positive  fraud  attributed, 
and  a  simple  affirmation  remains  untrue,  but 
not,  therefore,  in  a  moral  sense  false.  The 
declaration  must  have  been  understood  as  alleg- 
ing a  fraudulent  affirmation,  or  the  plea  could 
not  have  been  conceived  in  the  terms  it  is. 
That  this  is  the  general  issue  in  actions  of 
deceit,  is  not  a  satisfactory  answer,  for  it  is  an 
admission  that  this  action  was  considered  as 
included  in  that  class,  and  clearly  shows  that 
there  could  be  no  misapprehension  as  to  the 
object  of  the  action. 

*The  precise  point  put  in  issue  will  [*554: 
not  admit  of  any  other  construction  than  the 
existence  or  non-existence  of  the  deceit.  Here, 
therefore,  there  was  no  surprise  upon  the  de- 
fendants ;  they  came  prepared  to  meet,  and  did 
meet  the  allegation  of  fraud.  The  rules  of 
pleading  are  tested  as  well  as  dictated  by  good 
sense  and  sound  logic.  The  science  of  special 
pleading  is  only  a  mean  for  obtaining  the  ends 
of  justice.  Precision  in  its  modes  and  terms, 
and  certainty  in  its  application,  may  be  as 
effectually  preserved  by  compelling  the  pleader 
to  exert  his  skill  in  conducting  a  cause  prop- 
erly to  an  issue  in  law  or  fact,  with  happier 
and  more  useful  effect  than  by  a  tardier  ex- 
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hibitionof  it,  after  the  plaintiff  has  established 
a  right  of  action  against  the  defendant ;  and 
which  is  less  entitled  to  regard  as  it  is  not  un- 
frequently  premeditated,  from  the  moment  the 
declaration  has  been  pursued,  to  give  a  double 
chance  to  the  defendant  to  defeat  his  antag- 
onist first,  by  meeting  him  on  the  merits,  and, 
if  unsuccessful  on  that  ground,  to  take  refuge 
under  the  forms  of  law  to  secure  himself  from 
its  justice.  These  attempts  to  stifle  justice 
in  the  webs  of  form,  in  my  opinion,  merit  no 
further  countenance  than  the  stern  and  unbend- 
ing rules  of  law  compel  the  court  to  yield  ;  they 
ought  always  to  be  met  with  a  disposition,  as 
far  as  the  settled  principles  of  law  will  admit, 
to  frustrate  them. 

Upon  the  whole,  it  appears  to  me,  that 
though  the  plaintiff  in  his  declaration  states 
his  case  in  language  somewhat  variant  from 
the  common  precedents,  and  though  his 
arrangement  of  the  subject  differs  from  them, 
it  contains  every  material  allegation  to  entitle 
him  to  retain  his  verdict. 

The  other  two  counts  are  alleged  to  be  defect- 
ive, though  on  this  no  great  stress  was  laid.  This 
also  resolves  itself  into  a  formal  objection  ; 
for  it  is  to  be  collected  from  the  record,  and 
so  admitted  in  argument,  that  all  the  counts 
related  to  the  same,  and  not  to  diverse  affirm- 
ations and  sales.  Unless  this  court  can  shut 
its  eyes  to  a  circumstance  so  obvious  from 
every  point  which  has  been  made  in  this 
cause  ;  unless  they  can  devest  themselves  of 
555*]  the  *knowledge  derived  from  the  ad- 
missions of  the  counsel  made  here  in  the 
course  of  the  argument,  this  must  be  consid- 
ered as  indubitable,  and  yet  the  record  alleges 
diverse  and  other  assignments  and  affirmations, 
as  the  ground  of  each  count  succeeding  the 
first. 

That  no  averment  can  be  admitted  against 
a  record,  like  many  other  general  propositions, 
is  correct  only  in  degree.  You  may  allege 
nothing  to  impugn  its  verity  ;  but  the  common 
forms  of  proceeding,  and  the  established  prac- 
tice of  the  court  may  be  resorted  to,  in  aid  of 
the  legal  construction.  The  circumstance  that 
those  forms  and  that  practice  frequently  im- 
pose it  on  the  party  to  vary  his  count  for  the 
same  cause  of  action,  so  as  to  adapt  it  to  the 
evidence  he  expects  to  adduce  in  its  support,  is 
so  well  known  as  to  require  only  to  be  inti- 
mated to  bring  it  fully  to  view.  The  intrinsic 
evidence  furnished  by  the  record  shows  that 
this  is  one  of  those  cases  in  which  the  varied 
counts  originate  in,  and  depend  upon  the  same 
cause  of  action  ;  for  otherwise,  it  would  lead 
to  the  preposterous  conclusion  that  there  were 
three  several  newspaper  establishments  in  the 
city  of  New  York  by  the  same  title  of  Daily 
Advertiser,  having  precisely  the  same  number 
of  subscribers,  and  alleged  to  have  yielded  the 
same  precise  sum  in  profits  ;  that  the  plaintiff 
purchased  the  interest  of  the  defendants  there- 
in for  the  same  price,  at  the  same  time,  under 
similar  circumstances  of  deceit,  only  varying 
the  mode  of  practising  it  by  the  defendants, 
jointly  and  personally,  by  one  separately,  and 
by  their  agents. 

These  singular  coincidences  might  exist,  but 
that  they  should  is,  I  think,  too  remote  a 
probability  to  afford  ground  for  a  judicial 
decision,  especially  as  to  the  title  ;  for  that 
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three  daily  papers  should  be  edited  in  the  same 
city,  under  the  same  title,  is  wholly  incredible, 
as  the  names  of  papers,  it  is  well  known,  like 
the  names  of  men,  are  imposed  to  distinguish 
one  from  the  other  ;  and  the  application  of  the 
same  name  to  several  establishments  in  the 
same  city  would  confound  all  distinction  be- 
tween them.  I  do  not  mean  to  say  that  we 
know  it  to  be  otherwise  *dehors  the  [*55O 
record  ;  for  our  knowledge  so  acquired  is  not 
a  legitimate  ground  for  decision. 

This  view  of  the  subject  leads  to  an  irresisti- 
ble conclusion,  that  all  these  counts  were  for 
one  and  the  same,  and  not  for  diverse  causes 
of  action,  the  fiction  of  law  notwithstanding  ; 
it  being  a  maxim  of  law  that  no  fiction  shall 
work  an  injury.  (3  Bl.  Com.,  48.  In 
fidione  juris  semper  subsistit  equitas.  Fictio 
leffis  nemini  facli  injuriam.)  If  this  be  so,  what 
becomes  of  the  reason  on  which  this  objection 
is  founded  ?  The  risk  of  blending  damages  for 
a  cause  of  action  not  maintainable  at  law, 
with  one  that  is,  might  have  existed  in  the 
cases  cited  from  Cro.  Eliz.  and  Viner  (Cro. 
Eliz.,  685  ;  Vin.,  tit.  Judgment,  E,  pi.  1,  &c.) 
on  the  subject  of  actions  for  words,  but  that 
reason  is  not  applicable  to  this  case. 

In  the  case  of  Peake  v.  Oldham  (Cowp.  275), 
Lord  Mansfield,  who  so  long  and  so  ably  pre- 
sided in  the  British  Court  of  King's  Bench, 
while  he  pronounced  the  rule  to  be  established, 
that  where  a  verdict  is  taken  generally,  and 
any  one  count  is  bad,  it.  vitiates  the  whole, 
observed  that  it  always  struck  him  that  it 
would  have  been  much  more  proper  to  have  said 
that  if  there  is  any  one  count  to  support  the 
verdict,  it  shall  stand  good,  notwithstanding 
all  the  rest  are  bad.  He  adds,  it  is  contrary 
to  the  truth  and  justice  of  the  case,  the  opinion 
of  the  judge,  upon  the  merits,  who  tried  the 
cause,  and  the  meaning  of  the  jury  who  pro- 
nounced the  verdict.  In  the  case  of  Grant  v. 
Astle  (Doug. ,  696)  he  laments  that  so  inconven- 
ient and  ill-grounded  a  rule  should  have  been 
established,  upon  the  fictitious  reasoning  that 
the  jury  has  assessed  damages  on  all,  although, 
in  truth,  they  never  thought  of  the  different 
counts ;  and  he  applies  to  it  the  epithet  of 
absurd. 

When  it  is  considered  how  little  attention  is 
generally  paid  by  jurors  to  the  technical  mode 
of  stating  the  plaintiff's  demand,  these  obser- 
vations apply  with  great  force.  It  cannot  be 
doubted  that  this  is  a  mere  formal  objection, 
and  that  to  sustain  it  would  be  repugnant  to 
the  real  truth  of  the  cause.  It  may  turn  the 
parties  over  to  a  new  field  of  litigation,  but 
it  cannot  comport  with  substantial  justice. 
The  common  law  is  said  to  be  the  perfection 
of  reason,  and  it  will  ill  accord  with  that 
*attribute,  if,  instead  of  promoting  [*55  7 
justice,  it  immolates  it,  as  a  victim  to  form. 

I  have  a  profound  respect  for  the  institu- 
tions and  maxims  which,  having  been  amelior- 
ated by  the  wisdom  of  ages,  and  sanctioned 
by  the  appropriation  of  sages  of  the  law,  have 
been  transmitted  to  us  as  a  precious  inherit- 
ance ;  but  if,  in  the  gravity  of  legal  disquisi- 
tion, I  might  be  permitted  to  indulge  in  figura- 
tive language,  I  would  say,  that  I  approach 
with  reverence  the  fabric  of  special  pleading, 
which  has  been  raised  with  so  much  skill  and 
industry  for  our  safety  and  protection  ;  but 
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if,  in  the  lapse  of  ages,  the  buttresses  which 
were  intended  to  support  the  edifice,  have 
been  so  inartificially  and  unskilfully  con- 
structed as  not  only  to  destroy  its  symmetry, 
but  instead  of  preserving  it  from  the  power  of 
destruction,  point  it  with  more  efficient  force 
to  its  base ;  if,  instead  of  sheltering  the  con- 
fiding citizen,  who  flies  to  it  for  refuge,  it 
makes  him  more  accessible  to  oppression,  I  am 
content  to  lend  my  aid  to  remove  the  incon- 
gruous mass,  and  to  contribute  to  restore  the 
noble  structure  to  its  pristine  simplicity. 

The  rule  now  under  consideration  originated 
in  the  strict  and  precise  notions  of  the  times, 
with  respect  to  special  pleading.  It  was  cor- 
rect where  the  jury  were  expressly  charged  on 
each  count,  and  their  verdict  distinctly  taken 
on  each  :  but  in  the  gradual  change  in  the 
manner  of  conducting  business,  it  has  become 
a  cause  of  the  extension  of  the  evil  which  it 
was  intended  to  remedy  :  for  the  declaration, 
at  the  present  day,  is  seldom  read  to  the  jury. 
The  general  cause  of  action  is  stated,  and  the 
jury  are  informed,  if  there  are  several  counts 
for  the  same  cause  of  action,  that  these  vari- 
ous counts  have  been  laid  to  enable  the  plaint- 
iff to  recover  according  to  his  case  ;  that  case 
is  tried  ;  the  judge  has  the  record,  and  the 
counsel  are  attentive  to  prevent  any  wander- 
ings from  the  point  to  be  tried  ;  so  that  the  rule 
is  now  become  palpable  for  its  inutility  and 
iniquity. 

558*]  *It  is  not  necessary,  nor  do  I  mean 
to  examine  the  soundness  of  the  objection  to 
the  other  two  counts.  From  the  direction  my 
examination  of  the  subject  has  taken,  it  is  not 
requisite  to  express  an  opinion  respecting 
them.  I  am  strongly  inclined  to  think  them 
good  ;  but  I  confine  my  opinion  to  the  suffi- 
ciency of  the  first  count  to  sustain  the  action  in 
deceit ;  and  that  the  verdict  ought  to  have  been 
sustained  on  that  ground,  although  the  others 
may  have  proven  defective.  I  am,  of  conse- 
quence, for  reversing  the  judgment  of  the  Su- 
preme Court,  and  giving  judgment  for  the 
plaintiff,  on  the  verdict. 

WOODWORTH,  Attorney-General,  SerMtor. 
This  cause  has  been  argued  with  great  ability 
by  the  counsel  on  both  sides.  Most  of  the 
authorities  which  bear  upon  the  question  have 
been  cited  for  the  consideration  of  the  court. 
Recurrence  has  been  had  to  the  principles 
which  govern  in  cases  like  the  present ;  this  is 
always  of  importance,  in  determining  whether 
the  decisions  transmitted  to  us  have  departed 
from  those  principles,  or  are,  at  this  day,  to  be 
received  as  satisfactory  evidence  of  the  law  we 
are  bound  to  pronounce. 

Whether  the  form  of  action  adapted  to  that 
species  of  injury  of  which  the  plaintiff  com- 
plains is  wisely  settled  or  not,  is  foreign  to 
the  inquiry  of  a  court  of  justice.  I  dismiss 
this  subject  at  once,  and  inquire,  what  are  the 
specific  grounds  of  complaint  by  the  plaintiff 
against  the  defendant ;  what  is  the  existing 
law,  as  applied  to  this  case,  and  consistent  with 
it,  can  the  judgment  of  the  Supreme  Court  be 
supported  ? 

It  is  proper,  also,  to  remark,  that  whatever 
be  the  merits  of  the  controversy  between  these 
parties,  or  the  proof  adduced  on  the  trial  of  the 
cause,  this  court  can  only  look  to  the  record; 
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and  are  bound  to  presume  that  nothing  more 
was  proved  than  the  declaration  of  the  plaint- 
iff required. 

This  action  must  be  supported  on  the  ground 
that  there  was  an  express  warranty,  or  that 
the  defendant  fraudulently,  or  acienter,  made 
the  affirmation  stated  in  the  *declara-  [*559 
tion.  This  position  is  clearly  settled  in  all  the 
books,  and  was  conceded  by  the  counsel  in 
the  argument  of  the  cause.  The  doctrine  of 
implied  warranty  is  irrelevant.  By  the  civil, 
as  well  as  the  common  law,  an  implied  war- 
ranty was  annexed  to  every  sale,  in  respect  to 
the  title  of  the  vendor,  but  as  to  the  goodness 
of  the  wares  purchased.  The  vendor  is  not 
bound  to  answer,  unless  he  expressly  warrants 
them  to  be  sound  and  good,  or  unless  he  knew 
them  to  be  otherwise,  or  hath  used  any  art  to 
disguise  them.  (Cro.  Jac.,  474;  1  Roll.  Abr., 
90.)  The  counsel  for  the  plaintiff  urged  that 
there  was  a  warranty,  contending  that  the  af- 
firmation stated  in  the  plaintiff's  declaration  is 
equivalent,  or  in  the  nature  of  a  warranty,  and, 
consequently,  that  the  action  may  be  sustained 
on  that  ground.  To  this  several  answers  may 
be  justly  given.  From  the  declaration,  it  is 
evident  that  the  plaintiff  founded  his  right  to 
recover,  not  on  the  contract,  but  on  the  fraud 
supposed  to  have  been  practiced,  and  such 
must  have  been  the  apprehension  of  both  par- 
ties. The  court,  in  my  opinion,  can  have  lit- 
tle doubt,  on  inspecting  the  pleadings,  that 
this  action  is  to  be  sustained,  if  at  all,  on  the 
deceit,  and  not  on  the  contract.  It  is  not 
material,  in  this  point  of  view,  that  the  coun- 
sel have  produced  precedents  in  cases  of  war- 
ranty, where  a  scienter  is  laid,  which  the  pre- 
caution of  the  pleader  may  have  introduced, 
since  it  is  well  established  that  surplusage 
never  vitiate?,  and  that  the  allegation,  although 
made,  need  not  be  proved. 

It  may  be  well  questioned,  whe'ther,  in  any 
case,  a  mere  affirmation  can  be  construed  into 
a  warranty,  there  being  a  clear  distinction  laid 
down  in  the  books,  which  has  become  so 
familiar  as  to  be  understood  by  many  who 
have  not  devoted  their  time  to  the  science  of 
the  law.  Anciently,  the  method  of  declaring 
was  warrantizando,  vendidit,  which  must  be 
made  at  the  time  of  the  sale  ;  modern  practice 
has  authorized  the  plaintiff  to  declare  in  a«- 
sumptdt.  We  find  the  cases  all  concurring, 
that  an  affirmation  is  not  a  warranty.  The 
latter  is  a  technical  term,  which,  when'applied 
to  the  quality  of  goods,  is  binding  *on  [*56O 
the  party  making  it,  and  gives  the  party  in- 
jured a  right  of  action,  if  the  goods,  or  article 
warranted,  do  hot  answer  the  description. 
But  an  affirmation,  although  not  true,  is  in- 
sufficient, unless  there  is  an  averment  that  this 
party  affirmed  fraudulently,  or  scienter.  The 
case  of  Paisley  v.  Freeman  (3  Term  Rep.,  57) 
is  full  as  to  this  point.  The  distinction  is  so 
well  settled  in  the  law  that  I  am  bound  to  say 
there  was  no  warranty,  and  that  the  plaintiff 
must  charge  a  fraud  in  his  declaration,  or  he 
is  not  entitled  to  recover.  Damage  without 
fraud  is  no  ground  of  action.  It  was  stated 
by  the  counsel  for  the  plaintiff  that  this  argu- 
ment was  not  urged  in  the  Supreme  Court ; 
that  if  it  had  been,  probably  their  decision 
would  have  been  different ;  but  if  the  preced- 
ing reasoning  is  correct,  of  if  the  principle 
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assumed  by  the  Supreme  Court  is  well  found- 
ed, that  where  the  contract  is  reduced  to  writ- 
ing the  party  cannot  give  evidence  of  a  parol 
warranty,  then  it  follows  that  the  judgment 
would  have  been  the  same.  Admitting,  how- 
ever, that  there  was  a  parol  warranty,  and  that 
it  is  so  rharircd  in  the  declaration,  can  the  plaint- 
iff avail  himself  of  it,  having  stated  that  the 
contract  of  sale  was  reduced  to  writing,  under 
the  hands  and  seals  of  the  defendants  ?  I  un- 
derstand the  rule  of  law  to  be,  that  where  the 
party  relies  on  the  contract,  and  that  contract 
is  reduced  to  writing,  he  cannot  give  parol 
evidence  to  enlarge  or  restrain  its  operation. 
The  writing,  being  a  more  solemn  act,  is,  in 
law.  considered  the  consummation,  and  done 
with  deliberation.  Bv  this  the  parties  are 
bound,  and  cannot  afterwards  resort  to  the 
more  uncertain  species  of  testimony  by  parol. 
This  doctrine  has  been  well  settled,  and  acted 
upon  in  our  courts  and  in  England,  and  at  this 
day  is  not  to  be  shaken.  (2  Caines,  161  ;  1 
Johnson,  414;  Cro.  Car.,  630;  Doug.,  20.) 
The  reason  of  the  rule  is  also  obvious.  Writ- 
ing is  a  more  permanent  method  of  communi- 
cation ;  it  is  generally  the  result  of  delibera- 
tion ;  it  depends  not  on  memory,  which  is 
frail  and  fallible.  The  wisdom  of  the  law,  in 
confining  parties  to  the  written  contract,  inex- 
561*]  elusion  of  all  anterior  verbal  Com- 
munications, must  be  obvious.  The  bill  of 
sale,  in  this  case,  contained  no  warranty  or  af- 
firmation. No  action  could  be  maintained  on 
it  other  than  the  defect  of  title.  I  have,  there- 
fore, no  hesitation  in  saying  that  if  this  action 
can  be  supported,  it  must  be  on  the  ground  of 
deceit  or  fraud.  An  examination  of  the  prin- 
ciples, applicable  to  this  form  of  action,  be- 
comes necessary ;  for  these  only  can  lead  us 
to  a  correct  decision. 

The  requisites,  in  an  action  founded  on  a 
deceit  or  fraud,  are,  that  the  plaintiff  express- 
ly allege,  in  his  declaration,  that  the  defend- 
ant made  his  affirmation  fraudulently,  or 
knowingly  ;  whatever  may  be  the  decision  in 
this  case,  these  positions  will  not  be  denied. 
The  authorities  on  this  point  are  numerous, 
and  not  contradictory.  If,  then,  it  is  indis- 
pensable for  the  plaintiff  to  state  these  allega- 
tions in  his  declaration,  it  is  equally  necessary 
for  him  to  prove  them  on  the  trial  of  the  cause. 
The  rule,  however,  is  equally  clear  that  the 
plaintiff  need  not  prove  more  than  he  has  stat- 
ed. How  does  the  plaintiff's  declaration  com- 
port with  this  rule  ?  In  all  the  counts  the  alle- 
gation is,  merely,  that  the  defendants  affirmed 
that  the  number  of  subscribers  for  the  news- 
paper exceeded  900,  and  that  the  profits  ex- 
ceeded $3,000  by  the  year  ;  whereas,  the  plaint- 
iff avers  that  the  number  of  subscribers  did 
not  exceed  600,  and  that  there  were  not  any 
profits  accruing  to  the  proprietors  ;  "  and  so, 
by  reason  of  the  said  affirmation,  the  plaintiff 
was  falsely  and  fraudulently  deceived."  The 
present  declaration  does  not  contain  an  ex- 
press charge  of  fraud,  or  a  scienter ;  it  rests 
merely  on  the  ground  of  an  affirmation,  which, 
although  probably  untrue,  may  have  been  in- 
nocently, and  is  nowhere  alleged  to  have  been 
fraudulently  made.  The  law  having  pre- 
scribed the  requisites  to  maintain  this  species 
of  action,  we  find  the  precedents  in  the  books 
conformable  thereto.  I  apprehend  that  not 
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one  solitary  case  can  be  found  where  a  declara- 
tion, averring  no  more  than  that  of  the  plaint- 
iff, has  been  held  sufficient  to  entitle  a  party  to 
recover.  The  *case  of  Harvey  v.  Young  [*5O2 
(Yelv.,  21)  is  certainly  analogous.  There  it  is 
evident  the  judgment  was  arrested. 

The  counsel  for  the  plaintiff,  to  obviate  these 
objections,  contend,  1.  That  the  charge  of 
fraud  in  the  declaration  is  an  averment,  not 
an  inference.  2.  That  there  may  be  positive 
or  implied  fraud  ;  and  that  the  circumstances 
of  this  case  are  such  as  to  establish  the  latter, 
particularly,  as  a  representation  is  alleged  to 
have  proceeded  from  the  vendor  himself,  in 
relation  to  the  profits  of  an  establishment,  of 
which  he  may  have  been  in  possession  for 
many  years,  and  respecting  which  he  cannot 
be  ignorant,  whether  it  be  lucrative  or  not. 

As  to  the  first  point,  it  is  proper  to  remark  that 
a  conclusion  not  warranted  by  the  premises 
must  always  be  incorrect.  The  premises  are, 
that  the  defendants  affirmed  as  to  the  number  of 
subscribers  and  the  profits  of  the  establish- 
ment, but  neither  fraud  or  a  scienter  is  alleged, 
or  any  imputation  of  either  against  the  defend- 
ants ;  thus  far  the  charge  does  not  create  any 
liability  ;  then  follows  the  inference  :  "  and 
so  the  plaintiff  saith,  that  by  reason  of  the  said 
affirmation,  he  was  falsely  and  fraudulently 
deceived."  What  appears  to  me  conclusive 
that  this  is  not  an  averment,  but  an  inference, 
is,  that  the  plaintiff  expressly  refers  to  the  af- 
firmation, as  being  the  sole  cause  of  his  being 
fraudulently  deceived ;  but  that  affirmation, 
which  is  alone  to  warrant  the  conclusion,  is  not 
alleged,  nor  can  it  be  pretended  to  have  been 
made  fraudulently  or  knowingly.  The  result, 
then,  is,  that  although  the  plaintiff  may  have 
been  deceived, he  was  not  fraudulently,  because 
he  has  not  disclosed  a  case  that  will  admit  of 
such  a  conclusion.  To  illustrate  the  absurdity 
of  this  inference,  numerous  instances  might  be 
stated,  but  I  forbear  ;  for  they  must  be  famil- 
iar to  all.  With  respect  to  "implied  or  legal 
fraud,  whence  is  it  to  be  collected  ?  The  gen- 
eral rule  is,  that  fraud  is  never  presumed,  but 
must  be  proved.  Let  us,  then,  examine, 
whether  there  is  anything  in  this  case  which, 
in  judgment  of  law,  will  justify  this  court 
*in  saying  that  the  affirmation  must  [*563 
be  intended  to  have  been  made  fraudulently. 
It  is  said  that  it  is  next  to  impossible  for  the 
owner  of  such  an  establishment  to  be  ignorant 
whether  it  be  lucrative  or  not,  and,  conse- 
quently, an  affirmation  respecting  it,  which 
may  turn  out  to  be  untrue,  is  to  be  deemed 
fraudulent,  Does  it  follow,  that  because  the 
defendants  owned  a  part  of  the  establishment, 
they  were  acquainted  with  its  concerns,  and 
had  been  so  for  years ;  that  they  knew  the 
number  of  subscribers,  and  the  precise  amount 
of  the  profits  ?  All  this  must  be  presumed, 
before  the  defendants  are  chargeable,  on  the 
ground  of  implied  or  legal  fraud.  Is  it  not, 
at  least,  equally  probable  that  the  defendants 
may  have  been  the  owners  but  for  a  short 
time,  and  that  the  management  of  the  estab- 
lishment wholly  devolved  on  others,  and  that 
they  had  no  personal  knowledge  as  to  the  pro- 
fits and  the  number  of  subscribers  ?  Fraud  is 
not  necessarily  presumed  from  such  circum- 
stances. It  would  be  dangerous  in  the  ex- 
treme, as  well  as  manifestly  unjust.  I,  there- 
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fore,  conclude  that  on  this  ground  the  plaint- 
iff does  not  establish  a  right  to  recover. 

The  only  question  remaining  is,  whether  the 
defects  In  the  declaration  are  cured  by  the  ver- 
dict. The  general  rule  is  that  matters  of  sub- 
stance are  not  aided  by  a  verdict,  although  it 
will  support  a  title  defectively  set  out.  "The 
law  required  the  plaintiff  to  charge  the  de- 
fendants with  having  made  the  affirmation 
fraudulently  or  knowingly  ;  not  having  done 
this,  he  was  not  bound  to  prove  fraud  on  the 
trial  of  the  cause.  We  cannot  presume  that 
he  was  permitted  to  prove  what  his  declara- 
tion did  not  require.  It,  therefore,  follows 
that,  inasmuch  as  the  plaintiff  has  omitted  to 
charge  the  defendants  with  fraud,  which  alone 
gives  him  a  right  of  action,  the  declaration 
must  be  considered  as  containing  no  cause  of 
action,  and,  consequently,  that  the  defect  is 
fatal  and  not  cured  by  the  verdict.  (3  Saund., 
368,  n.  c.)  Believing  the  law  to  be  well  set- 
tled by  the  numerous  authorities  introduced, 
and  finding  those  authorities  founded  on  prin- 
564*]  ciples  calculated  to  afford  *a  remedy, 
where  one  ought  to  exist ;  believing  that  cer- 
tainty in  the  law  is  of  more  real  importance 
than  the  fancied  improvements  which  ingenu- 
ity may  suggest,  and  which,  in  their  nature, 
must  be  fluctuating,  I  have  neither  the  dispo- 
sition, nor  the  boldness,  to  depart  from  the 
rule  stare  deeisis.  This  court,  I  would  say,  is 
emphatically  called  on  to  pronounce  what  the 
law  is,  not  what  it  ought  to  be.  I  cannot, 
therefore,  countenance  any  remarks  calling  on 
the  court,  by  a  Well-timed  interposition,  to  re- 
strain or  soften  what  may,  by  some,  be  con- 
sidered a  harsh,  or  a  rigorous  rule,  and  there- 
by to  prevent  innovation.  This  power  exclu- 
.sively  appertains  to  the  Legislature. 

I  am  happy,  however,  that  in  the  event  of 
this  judgment  being  affirmed,  no  substantial 
injury  can  result  to  the  plaintiff.  He  may 
bring  a  new  action  against  the  defendants. 
The  decision  in  this,  and  the  Supreme  Court, 
will  afford  him  such  information,  that  if  his 
proof  is,  as  his  counsel  contends,  he  will  have 
a  certainty  of  success.  JS^ot  so  with  the  de- 
fendants ;  a  decision  against  them  is  final 
and  conclusive,  notwithstanding  they  may  go 
to  trial  unprepared,  under  a  conviction  that 
the  declaration  was  wholly  defective ;  and 
.although  they  may  possess  the  most  satisfactory 
evidence,  to  negative  the  idea  of  fraud. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be 
affirmed. 

L'HOMMEDIEU,  Senator.  Without  giving 
any  opinion,  whether  an  action  of  deceit  can, 
in  any  case,  be  maintained,  on  an  implied 
•scienter,  or  a  constructive  fraud,  I  think  there 
is  enough  set  forth  in  this  declaration  to 
make  it  good,  especially  after  verdict.  If  the 
gist  of  the  action  be  deceit,  or  the  effect  pro- 
duced on  the  mind  of  the  plaintiff,  that,  in 
my  opinion,  is  sufficiently  set  forth  by  the 
words.  "  and  so  the  said  Samuel  Bayard  saith, 
that  he,  by  reason  of  the  said  affirmation,  was 
falsely  and  fraudulently  deceived."  If  fraud, 
-or  the  evil  intention  of  the  defendants,  be  the 
object  of  the  action,  that  also,  I  think,  is  suffi- 
ciently averred,  at  least  after  verdict,  by  the 
same  words  which  are  laid  with  a  venue, 
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which  shows  an  averment,  *and  mat-  [*565 
ter  to  be  tried  by  a  jury.  Where,  from  the 
whole  declaration,  it  appears  that  the  matter 
in  dispute  between  the  parties,  was  fairly 
brought  before  the  jury,  the  court  ought  to 
endeavor  to  give  effect  to  the  verdict. 

It  is  objected  that  the  second  count  contains 
no  averment  that  Richard  M.  Malcolm  author- 
ized Samuel  B.  Malcolm  to  make  the  affirma- 
tion. If  that  was  a  defect  in  the  declaration, 
I  should  say  that  it  was  cured  by  the  verdict. 
For  if  such  an  authority  was  necessary  to 
make  Richard  M.  Malcolm  responsible  for  the 
affirmation  of  Samuel  B.  Malcolm,  it  must 
have  been  proved  to  the  jury  before  they  could 
have  given  a  verdict  against  him,  and  we 
ought  to  presume  it  was  proved.  But  I  do 
not  think  any  such  authority  was  necessary, 
for  in  the  sale  of  the  establishment,  «fcc..  S.  B. 
Malcolm  must  be  considered  as  the  servant  of 
R.  M.  Malcolm,  which  brings  this  case  precise- 
ly within  that  of  Hern  v.  Nichols  (1  Salk., 
289).  I  am,  therefore,  for  reversing  the  judg- 
ment of  the  Supreme  Court. 

CLINTON,  Senator.  As  the  judgment  was 
arrested  on  account  of  insufficiency  in  the  de- 
claration, it  will  be  proper  to  state  it  with  some 
particularity.  The  declaration  contains  three 
counts.  The  first  states  an  assignment,  in 
writing,  of  the  printing  establishment,  for 
$11,205  ;  that,  before  the  assignment,  a  collo- 
quium was  had  between  the  parties,  in  which 
the  defendant  affirmed  that  the  number  of  sub- 
scribers for  the  said  newspaper  did  then  ex- 
ceed 900,and  that  the  profits  of  the  establishment 
exceeded  $3,000  per  annum  ;  that  the  plaintiff, 
giving  faith  to  such  affirmation,  made  the  pur- 
chase, and  paid  the  money,  whereas  the  num- 
ber of  subscribers,  at  that  time,  did  not  exceed 
600,  and  the  establishment  did  not  yield  any 
profits  to  the  proprietors ;  and  so  the  said 
plaintiff  saith,  that  he,  by  reason  of  the  said 
affirmation  of  the  said  defendants,  was  falsely 
and  fraudulently  deceived,  to  wit,  the  day  and 
year  aforesaid,  at  the  city  and  county  aforesaid. 
The  second  count  was  the  same  as  the  first, 
only  stating  *the  affirmation  to  be  [*566 
made  by  one  of  the  defendants.  The  third 
count  stated  that  one  of  the  defendants  affirmed 
that  he  did  not  know  the  situation  of  the 
establishment,  but  that  two  of  the  agents  or 
servants  in  the  office,  mentioning  them  by 
name,  well  knew  it,  and  that  he  referred  the 
plaintiff  to  them  ;  that  they  respectively  af- 
firmed as  the  defendant  had  done  in  the  firpt 
count.  "And  so  the  said  plaintiff  saith,  that 
by  reason  of  his  being  referred  by  the  said  de- 
fendant to  his  said  servants,  and  by  reason  of 
the  said  several  affirmations  thereupon  of  them 
respectively,  he  was  falsely  and  fraudulently 
deceived,  to  wit,  the  day  and  year  aforesaid", 
at  the  city  and  county  aforesaid."  The  de- 
clarations contains  the  common  conclusion  : 
"  Wherefore  he  saith  that  he  is  made  worse, 
and  hath  damage  to  the  value  of  $30,000,  and 
thereof  he  brings  suit,"  &c.  The  defendants 
pleaded  the  general  issue,  not  guilty. 

The  supposed  insufficiency  in  the  declara- 
tion relates  to  the  allegation  of  fraud.  This 
is  the  sole  question  before  the  court,  and,  in 
discussing  it,  a  wide  range  has  been  taken  by 
the  counsel,  in  which  they  have  displayed 
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great  research  and  ability.  The  principal 
points  of  discussion  may  be  resolved  into  three 
heads :  1.  Whether  an  affirmation  or  aver- 
ment of  fraud  is  at  all  necessary  in  the  present 
case.  2.  If  necessary,  whether  it  has  not  been 
sufficiently  made.  And,  8.  Whether,  if  im- 
perfectly set  forth,  the  defect  is  not  cured  by 
verdict. 

Two  subordinate  points,  whether  some  of 
the  counts  are  not  vicious,  and,  if  so,  whether 
the  verdict  ought  to  be  sustained  on  the  count 
that  is  good,  will  l>e  also  noticed. 

In  support  of  their  first  ground,  that  no 
averment  of  fraud  is  necessary,  in  a  case  like 
the  present,  the  plaintiff's  counsel  have  endeav- 
ored to  establish  the  following  propositions  : 

1.  Where  a  man  sells  an  article,  in  the  way 
of  his  trade  or  calling,  and  his  representation 
is  false,  deceit  will  be  inserted,  on  account  of 
his  knowledge  of  the  quality  and  nature  of  the 

§Dods  in  which  he  deals. 
67*]      *2.  That  where  a  man  sells  an  arti- 
cle upon  a  warranty  or  affirmation,  which  in- 
creases the  price,  the  law  will  infer  fraud. 

The  nature  of  this  action  is  not  pretended  to 
be  denied.  It  is  admitted,  on  all  hands,  that 
it  does  not  proceed  upon  the  contract,  but  that 
it  is  founded  on  the  tort.  The  very  gravamen 
is  the  deceit.  The  gist,  the  substance  or 
essence  of  the  complaint,  is  fraud.  Fraud 
without  damage,  or  damage  without  fraud, 
gives  no  cause  of  action  ;  but  where  those 
two  concur,  an  action  lies.  (3  Term 
Rep.,  51  ;  3  Buls.,  95.)  A  knowledge  of 
the  falsehood  of  the  thing  asserted  must  exist 
in  the  mind  of  the  person  who  makes  the  rep- 
resentation, in  order  to  constitute  deceit.  To 
say,  therefore,  that  the  plaintiff  need  not  state 
the  very  fact  which  constitutes  his  right  of  ac- 
tion, is  not  only  repugnant  to  the  dictates  of 
common  sense,  but  is  counter  to  the  whole  cur- 
rent of  authorities.  The  books  all  agree  upon 
this  point,  that  something  must  be  expressly 
and  substantively  charged  against  the  defend- 
ant which  is  fraudulent.  And,  therefore,  they 
state  that  "fraudulenter  without  sciens,  or 
Hewn*  without  fraudulenter,  are  sufficient  to  sup- 
port the  action  : "  "  That  falsely  and  fraudu- 
lently are  equivalent  to  knowingly ;  "  and  they 
go  upon  the  principle  before  mentioned,  that 
the  essence  of  the  action  being  fraud,  either 
fraud  in  terms,  or  knowledge  of  the  falsehood 
of  the  representation,  must  be  alleged.  The 
doctrine  advocated  by  the  plaintiff  is,  there- 
fore, untenable.  It  cannot,  for  a  moment,  be 
credited  that  an  inference  of  fraud,  a  fraud  in 
judgment  of  law,  a  constructive  fraud,  will  be 
admitted  to  supply  the  want  of  an  allegation 
which  comprises  his  very  right  of  action.  The 
case  of  Cluindelor  v.  Lopez  (Cro.  James,  4), 
which  has  been  cited  in  support  of  this  doc- 
trine, and  which  appears  to  be  the  leading  one 
of  the  earliest  cases  on  this  subject,  does  not 
bear  it  out.  The  judgment  was  reversed,  be- 
cause, although  the  declaration  stated  that  the 
defendant  affirmed  a  spurious  stone  to  be  a 
bezoar  stone,  yet,  as  it  did  not  state  a  war- 
ranty, or  that  he  knew  that  it  was  not  a  bezoar 
5($8*]  stone,  it  was  held  *bad ;  meaning 
thereby,  that  if  the  action  was  to  be  considered 
in  contract,  a  warranty  wax  essential ;  and  if 
in  tort,  a  sciens.  I  am  willing,  however,  to 
admit  that  if  a  man  sells  goods  in  the  way  of 
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his  trade,  upon  an  incorrect  representation,  or 
if  he  seriously  warrants  or  affirms,  and  thereby 
increases  improperly  the  price  of  the  article 
sold,  the  presumption  of  fraud  apparent  on  the- 
face  of  the  transaction  will  be  sufficient  evi- 
dence of  the  Hcierw,  and  will  warrant  the  jury 
in  finding  against  him.  And  herein  consists, 
I  think,  the  error  of  the  counsel  of  the  plaint- 
iff, in  confounding  the  complaint,  or  the  state- 
ment of  the  cause  of  action,  with  the  evidence- 
adduced  to  support  it. 

As  to  the  second  point,  whether  the  allega- 
tion of  fraud  has  been  sufficiently  made  in  this 
declaration,  I  am  inclined  to  concur  with  the 
opinion  of  the  learned  judge  (Livingston,  J., 
1  Johnson,  463),  who  dissented  from  his- 
brethren  on  this  occasion,  that  the  fraud  was 
sufficiently  alleged,  and  I  shall,  with  as  much 
brevity  as  possible,  state  my  reasons  for  this- 
opinion. 

The  whole  argument  against  the  sufficiency 
of  the  declaration,  is  founded  upon  a  petitio- 
principii.  It  proceeds  upon  the  assumption 
that  the  deceit  is  mentioned,  not  as  a  substan- 
tive allegation,  but  as  an  inference  from  the 
previous  propositions,  which  is  the  very  point 
in  dispute,  and  the  very  thing  to  be  proved.  I 
hold  it  to  be  a  sound  rule,  and  a  rule  which 
ought  to  govern  the  exposition  of  all  writings,, 
that  where  two  constructions  can  be  adopted, 
that  ought  to  prevail  which  will  avoid  an 
absurdity.  Considering  this  part  of  the  dec- 
laration as  a  conclusion,  it  is  nonsensical  and 
ridiculous,  because  it  is  not  warranted  by  the 
premises.  What  does  it  amount  to,  in  this  point 
of  view  ?  The  defendants  sold  him  a  printing 
establishment.  They  represented  it  as  worth 
$3,000  a  year,  when  it  was  worth  nothing  ; 
therefore,  they  falsely  and  fraudulently  de- 
ceived him,  when,  in  fact,  they  might  have 
acted  from  error,  misinformation,  or  negli- 
gence, as  well  as  from  impure  motives.  This 
conclusion,  therefore,  is  not  a  legitimate  deduc- 
tion ;  whereas,  if  it  is  considered  in  the  light  of 
*a  distinct  independent  proposition,  it  [*56i> 
will  be  perfectly  compatible  with  the  dictates 
of  good  sense,  and  will  speak  the  following 
language  :  The  defendants  sold  the  plaintiff 
a  printing  establishment ;  they  represented  it 
as  producing  a  large  income,  whereas,  in  truth, 
it  produced  nothing  :  They  falsely  and  fraudu- 
lently deceived  him  in  this  negotiation  and 
sale.  Wherefore,  he  saith,  he  is  made  worse, 
and  hath  damage,  &c.  In  order  to  constitute- 
deceit,  there  must  be  a  deceiver  as  well  as  a 
deceived  ;  there  must  be  two  parties,  as  to  the 
tort.  Now,  when  the  plaintiff  alleges  that  he 
was  falsely  and  fraudulently  deceived  by  the 
affirmation  of  the  defendants,  it  is  not  tanta- 
mount to  declaring  that  he  was  the  deceived 
person,  as  he  was  fraudulently  deceived  by 
their  affirmation  ;  that  they  were  the  deceivers, 
and  that  they  fraudulently  deceived  him  ;  and 
is  not  this  all  that  is  required  to  make  good 
the  declaration  ? 

It  will  not  be  pretended  that  it  is  essential 
that  an  averment  of  deceit  should  be  placed  in 
a  particular  part  of  the  declaration.  If  it  is 
placed  after  the  exordium,  and  before  the  gen- 
eral conclusion,  it  is  sufficient.  "  The  aver- 
ment here  is  a  distinct  allegation,  separate 
from,  and  unconnected  with  the  general 'con- 
clusion, which  is  found  only  at  the  termina- 
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tion  of  the  last  count."  (Livingston,  J.,  1 
Johnson,  466.)  The  declaration,  according  to 
the  defendants,  would  have  three  particular 
and  one  general  conclusion,  an  absurdity 
which  can  be  easily  avoided,  by  considering 
the  assertion  of  deceit  in  its  true  light.  But 
it  is  said  that  the  word  "  so"  is  a  word  denot- 
ing an  inference.  This  is  not  always  the  case. 
The  adverb  "  so"  is  used  in  various  senses.  It 
sometimes  conveys  an  inference,  and  some- 
times refers  to  manner  and  quantity.  It  may 
mean,  in  such  a  manner,  thus,  therefore,  for 
this  reason,  in  consequence  of  this,  in  this 
manner,  to  such  a  decree.  And,  considered  in 
one  of  these  senses,  it  may  be  applied  here  to 
the  modus  or  manner  of  the  deceit.  And  so. 
or  in  this  manner,  says  the  plaintiff,  I  say  or 
aver  that  I  was  fraudulently  deceived.  Much 
less  can  the  words  "by  reason  of"  be  deemed 
5  7O*]  to  be  invariably  *connected  with  a  de- 
duction. Coupled,  as  they  are,  with  the  affir- 
mation of  the  defendants,  and  not  applying  to 
the  premises  generally,  they  are  to  be  consid- 
ered as  designating  only  the  precise  source  of 
the  fraud,  to  wit,  the  false  affirmation  of  the 
defendants. 

All  actions  were  originally  tried  in  the  prop- 
er counties  in  which  they  arose.  (5  Bacon, 
321.)  The  jury  were  presumed  to  be  ac- 
quainted with  the  facts  in  dispute,  from  their 
living  in  the  vicinity  of  the  place  where  this 
happened,  and  a  venue  is  now  used  to  point 
out  the  place  where  the  cause  is  to  be  tried, 
and  from  whence  the  jury  are  to  come.  It  is 
necessary,  in  all  cases  where  traversable  mat- 
ter is  alleged,  or  where  the  matter  set  forth 
affects  the  right  of  the  action,  to  lay  a  venue. 
The  averment  of  deceit,  in  this  case,  is  con- 
nected with  a  venue,  which  is  the  allegation 
of  traversable  matter,  or  matter  that  involves 
the  right  of  the  suit.  That  is  what  eminently 
distinguishes  this  allegation  from  a  common 
conclusion,  as  annexed  to  this  declaration, 
which  contains  no  venue.  On  this  occasion,  I 
must,  though  with  great  deference,  differ  from 
the  learned  Chief  Justice,  who,  in  assigning 
his  reasons  for  the  judgment  of  the  Supreme 
Court,  appeared  to  think  the  case  of  Harvey  v. 
Young  (Yelverton,  21)  very  analogous  to  the 
one  before  us.  The  declaration  in  that  case 
laid  a  colloquium  between  the  parties,  and 
stated  that  the  plaintiff  bought  a  term  of  years 
of  the  defendant,  who  affirmed  that  it  was 
worth  £150,  to  which  affirmation  the  plaintiff, 
fidem  adhibens,  did  buy  it  for  that  sum ;  but 
could  not  sell  it  again  for  so  much  money  as 
was  given  at  first,  in  fraud  and  deceit  of  the 
plaintiff,  to  his  damage,  &c.  On  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff, 
but  the  judgment  was  arrested,  because  the 
matter  precedent  did  not  prove  any  fraud,  for  : 
it  was  but  the  defendant's  bare  assertion  that  j 
the  term  was  worth  so  much,  and  it  was  the  I 
plaintiff's  folly  to  give  credit  to  such  assertion. 
Here  there  was  no  averment  of  fraud. 
571*]  *I  am,  therefore,  of  opinion,  on  the 
second  ground,  that  the  charge  of  fraud  is  suf- 
ficiently'made  ;  but  I  further  think,  that  if 
there  is  any  defect  or  imperfection  in  the  state- 
ment of  it,  it  is  supplied  or  cured  by  the  ver- 
dict. 

Motions  in  arrest  of  judgment  ought  not  to 
be  countenanced  on  light  grounds.  What  is 
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good  in  arrest  of  judgment,  would  have  been 
good  in  demurrer.  Courts  of  justice  will  not, 
therefore,  encourage  a  man  to  lie  by  and  take 
advantage  of  the  mistakes  of  his  adversary, 
after  the  cause  has  proceeded  to  a  verdict, 
when  the  same  result  might  have  taken  place 
at  an  earlier  stage  of  the  cause,  and  thereby 
much  vexation  and  expense  have  been  avoided. 
The  following  observations  were  made  *>v 
Lord  Mansfield,  and  the  other  judges,  in  the 
case  of  Rushton  v.  AspinaU  (Doug.,  678),  in  re- 
lation to  defects  in  declarations  that  are  cured 
by  a  verdict :  "  Where  the  plaintiff  has  stated 
his  title  or  ground  of  action  defectively  or  in- 
accurately (because,  to  entitle  him  to  recover, 
all  circumstances  necessary  in  form  or  sub- 
stance to  complete  the  title  so  imperfectly 
stated,  must  be  proved  at  the  trial),  it  is  a  fair 
presumption  after  a  verdict  that  they  were 
proved ;  but  that,  where  a  plaintiff  totally 
omits  to  state  his  title  or  cause  of  action,  it 
need  not  be  proved  at  the  trial,  and  there  is, 
therefore,  no  room  for  presumption."  "No 
proof  at  the  trial  can  make  good  a  declaration 
which  contains  no  ground  of  action  on  the 
face  of  it.  A  verdict  will  not  mend  the  mat- 
ter, where  the  gist  of  the  case  is  not  laid  in 
the  declaration,  but  it  will  cure  ambiguity  ;  " 
and  the  Chief  Justice,  in  his  opinion  in  this 
case  (1  Johnson,  470),  says,  "A  verdict  will 
aid  a  title  defectively  set  forth,  but  not  a  total 
defect  of  title."  The  question  then  is,  whether 
the  plaintiff  has  set  forth  any  title  or  ground 
of  action,  and  to  what  extent*  The  gist  of  the 
action  is  fraud  or  deceit ;  and  that  the  declara- 
tion does  charge  the  defendants  with  it  there 
can  be  no  doubt.  Though  this  charge  may 
not  be  made  conformable  to  the  nice  rules  of 
pleading,  yet  it  is  so  couched  as  to  put  the 
fact  of  deceit  *in  question ;  and  there  [*572 
can  be  no  doubt  but  that  the  jury,  in  making 
up  their  verdict,  took  into  view  the  fraud  that 
was  practiced. 

Whether  the  objections  to  the  plaintiff's  dec- 
laration would  be  good  on  demurrer,  is  not 
now  the  question.  The  allegations  of  the 
plaintiff,  taken  together,  amount  to  a  direct, 
positive  and  pointed  averment  of  fraud,  and  if 
he  has  not  conformed  himself  to  the  forms  of 
pleading,  he  is  now  shielded  by  a  verdict. 
The  presumption,  in  cases  of  this  kind,  is  al- 
ways in  favor  of  the  finding  of  a  jury,  and 
courts  of  justice  ought  not,  unless  for  cogent 
reasons,  to  turn  a  plaintiff  round,  and  compel 
him  to  bring  a  new  action  for  the  assertion  of 
his  claims,  when  the  right  of  the  case,  and  the 
principles  of  justice  and  equity,  are  decidedly 
in  his  favor.  They  ought  not  to  be  astute  in 
discovering  flaws  in  his  title,  or  in  opposing 
obstacles  to  his  rights.  Though  the  system  of 
pleading  may  be  denominated  a  science,  and 
contains  rational,  concise  and  luminous  prin- 
ciples, well  adapted  to  the  elucidation  of  truth, 
yet  it  must  be  observed  that  it  originated  in  a 
Gothic  age,  when  the  light  of  genuine  knowl- 
edge had  shed  but  feeble  rays  upon  mankind, 
when  the  jargon  of  the  schoolmen  had  infected 
every  branch  of  science,  and  when  the  subtle- 
ties of  a  false  logic  had  completely  bewildered 
the  human  understanding.  Though  purified 
and  refined  by  the  extension  of  knowledge, 
yet  it  still  partakes,  in  some  degree,  of  its  or- 
iginal character.  Distinctions  without  a  dif- 
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ference,  subtleties  which  puzzle  and  perplex, 
without  enlightening  the  mind,  a  minute,  a 
servile  observance  of  forms,  and  attention  to 
words,  without  a  due  regard  to  ideas  and 
matters  of  substance,  are  evils  which  ought  to 
be  banished  from  our  courts  of  justice ;  they, 
at  least,  ought  not  to  be  countenanced  in  this 
court  of  dernier  retort. 

As  to  the  subordinate  points  which  have 
been  suggested,  I  have  no  doubt  but  that  all 
the  counts  in  the  declaration  are  good.  Sam- 
uel B.  Malcolm,  one  of  the  defendants,  was 
the  partner  and  joint  owner  with  the  other  de- 
fendant. Any  acts  done  by  him,  or  the  men 
573*1  in  their  employ  by  his  *countenance, 
as  stated  in  the  declaration,  might  be  imput- 
able  einliter  to  both  the  defendants.  It  is  not, 
therefore,  necessary  to  pursue  the  other  topic 
of  inquiry ;  but  if  it  were  I  should  not  hesi- 
tate to  say  that  if  one  of  the  counts  were  bad, 
and  the  others  good,  the  judgment  ought  to  be 
arrested  on  a  general  verdict.  This  rule  is  too 
well  established  to  be  shaken  by  this  court. 
If  any  inconvenience  exists,  the  remedy  is 
with  the  Legislature. 

NICHOLAS,  Senator.  I  concur  in  the  opin- 
ion of  the  Attorney -General,  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  af- 
firmed. 

The  majority  of  the  court  being  of  opinion 
that  the  judgment  ought  to  be  reversed,  it  was, 
thereupon,  ordered  and  adjudged  that  the 
judgment  rendered  by  the  Supreme  Court  be 
reversed,  &c. 

Judgment  reversed. 

Reversing— 1  Johns.,  453. 

Cited  in— 6  Johns,  143;  11  Wend.,  414;  2  N.  Y.,  285; 
25  N.  Y.,  347,  249 ;  51  N.  Y.,  114 ;  8  Barb.,  209;  10  Barb., 
446;  20  Barb.,  65;  35  Barb.,  636;  45  Barb.,  175;  23 
How.  Pr.,  222. 


DANIEL  NIVEN,  Appellant, 

v. 
CHAUNCEY  BELKNAP,  Respondent. 

Purchase  of  Farm  of  Mortgagee — Mortgagor 
Present — Subsequent  Sale  by  Mortgagor— Es- 
toppel. 

N.  applied  to  B.  to  purchase  a  farm,  then  in  the 
possession  of  B..  and  was  informed  by  him  that  C., 
who  held  mortgages,  executed  by  B..  on  the  farm, 
to  nearly  its  value,  had  the  disposal  of  it.  and  B. 
went  with  N.  to  C.,  and  an  agreement  was  made  be- 
tween N. ami  C.,  in  the  presence  of  B.,  for  the  abso- 
lute purchase  of  the  farm,  and  C.,  thereupon,  exe- 
cuted a  conveyance  in  fee,  to  N.,  who,  afterwards, 
took  possession  of  the  farm,  as  owner,  and  made 
considerable  improvements.  About  ten  years  after- 
wards, B.,  the  mortgagor,  made  an  absolute  con- 
veyance of  the  farm  to  his  son,  who  was  a  neighbor 
of  N.  N.  filed  a  bill  •/"/'(  timet,  against  B.  and  his 
son,  praying  that  they  might  discover  the  title  they 
pretended  to  have  to  the  premises,  and  might  be 
decreed  t.>  renounce  such  pretended  claim,  or  be 
perpetually  enjoined  from  asserting  it,  to  the  prej- 
udice of  the  complainant.  On  an  appeal  from  the 
decree  of  the  Chancellor,  dismissing  the  bill,  it  was 
held  that  the  conduct  of  B. .  and  his  presence  and  si- 
lence (see  14  Johns.,  43)  at  the  time  of  the  agree- 
ment made  between  N..  and  B.,  for  the  atieolute 
purchase  of  the  farm,  amounted  to  an  implied  as- 
sent to  the  sale,  of  the  equity  of  redemption,  and 
debarred  him  or  his  asssignee  from  asserting  such 
claim ;  and  the  respondent  was  ordered  to  release 
all  claim  or  equity  of  redemption  _o  the  appellant, 
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or  that  the  Chancellor  should  award  a  perpetual  in- 
junction in  favor  of  the  appellant. 

Citations— Fonb.,  182,  n. ;  1  Ves.,  Jun.,  333 :    Rob- 
rte,  130,133;   3  Atk.,  3,  note  4;   2  Bro.  Ch.,  561;   7 
Fonb.,  181. 

THE  appellant,  in  September.  1804,  filed  his 
bill,  in  the  Court  of  Chancery,  against  the 
respondent,  and  his  father,  Abel  Belknap, 
praying  "that  the  said  Abel  Belknap  and 
Chauncey  Belknap  might  set  forth  and  dis- 
cover what.  *title  or  claim  they,  or  [*»574 
either  of  them,  had,  or  pretended  to  have,  to 
a  farm  consisting  of  about  two  hundred  acres 
of  land,  situated  at  Newburgh,  in  the  County 
of  Orange,  previously  purchased  by  and  then 
in  the  actual  possession  of  the  appellant ;  and 
that  the  said  Abel  Belknap  and  Chauncey 
Belknap,  and  all  others  claiming  under  them, 
or  either  of  them,  might  be  decreed  to  re- 
nounce and  release  to  the  complainant,  all  the 
right  and  claim,  or  pretense  of  right  or  claim 
to  the  said  farm ;  or  that  they  might  be  en- 
joined from  asserting,  or  setting  up  the  same, 
to  the  disturbance  or  injury  of  the  said  Daniel 
Niven,  or  to  his  title  to  the  said  farm  or  tract 
of  land  and  premises,  with  the  appurtenances  ; 
and  that  the  said  complainant  might  have  such 
further  or  other  relief  in  the  premises  as 
equity  and  good  conscience  might  require." 

Abel  Belknap,  one  of  the  defendants  in  the 
court  below,  died  without  answering  the  bill, 
and  an  order  was  entered  for  the  continuance 
of  the  suit  against  the  defendant,  the  present 
respondent. 

From  the  pleadings  and  proofs,  read  on  the 
hearing  of  the  cause,  the  following  facts  ap- 
peared :  Abel  Belknap,  the  father  of  the  re- 
spondent, being  the  owner  of  the  property  in 
question,  on  the  1st  day  of  September,  1769, 
mortgaged  it  in  fee,  to  one  Christopher  Hey- 
sham,  to  secure  the  payment  of  £300,  with  in- 
terest, on  the  1st  day  of  September,  1770.  In 
1783  Abel  Belknap  became  indebted  to  one 
John  Brush,  of  Huntington,  on  Long  Island, 
in  two  sums  of  money,  for  which  he  gave  to 
Brush  his  two  bonds,  one  for  £800,  and  the 
other  for  £200,  payable  with  interest  at  6  per 
cent.  In  October,  1786,  A.  Belknap,  to  secure 
the  payment  of  these  two  bonds,  gave  a  mort- 
gage o"f  the  same  property  to  Brush,  in  which 
mortgage  was  inserted  a  power  to  Brush  to 
sell  the  mortgaged  premises,  at  public  sale,  or 
otherwise,  to  raise  the  money,  in  case  Belknap 
failed  to  pay  it,  according  to  the  condition  of 
the  mortgage.  Christopher  Heysham  having 
filed  his  bill  in  the  Court  of  Chancery  to  ob- 
tain a  sale  of  the  mortgaged  premises  for  the 
payment  of  his  debt,  a  decree  *was  ob-  [*575 
tained,  on  the  18th  day  of  January,  1787,  for 
the  sale  of  the  property,  in  six  months,  by  one 
of  the  masters,  for  the  payment  of  the  debt 
due  to  Heysham.  Belknap.  being  unable  to 
pay  the  money  due  to  Heysham,  and  wishing 
to  prevent  a  sale  of  the  property,  under  the 
decree,  applied  to  Brush  to  pay  the  money, 
and  take  an  assignment  of  the  bond,  mortgage 
and  decree.  Accordingly,  in  May,  178§,  Brush 
paid  Heysham  £352  15*.  2rf.,  being  the  princi- 
pal and  interest  due  to  him,  and  Heysham  as- 
signed to  Brush  the  bond  and  mortgage,  and 
the  decree,  which  assignment  was  subject  to 
the  proviso  for  the  redemption,  contained  in 
!  the  mortgage.  About  the  same  time  Belknap 
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agreed  to  become  the  tenant  of  Brush,  on  the 
mortgaged  premises,  or  to  cultivate  the  same 
on  shares,  until  the  property  should  be  sold ; 
or,  as  was  testified  by  another  witnesss,  to  re- 
main on  the  farm  until  he  could  find  another 
place  to  remove  to,  and  to  carry  away  the 
crops,  but  not  to  cut  any  timber.  There  ap- 
peared to  have  been  due,  about  this  time,  from 
Belknap  to  Brush,  and  secured  by  the  mort- 
gages on  the  farm,  about  £1,060  or  £1,040,  as 
mentioned  by  one  of  the  witnesses  ;  though  an- 
other witness  stated  the  sum  due  to  be  £1,200. 
The  appellant,  in  his  bill,  alleged  the  sum  due 
to  exceed  the  value  of  the  farm ;  but  the  wit- 
nesses, on  the  part  of  the  respondent,  stated 
the  value  of  the  mortgaged  premises,  in  1789, 
to  be  from  £1,500  to  £2,000.  About  the  be- 
ginning of  the  year  1790,  the  appellant,  wish- 
ing to  purchase  the  farm  in  question,  and  not 
knowing  anything  of  the  mortgages,  applied 
to  Abel  Belknap,  who  was  in  possession,  and 
whom  he  supposed  to  be  the  owner;  but 
would  not  agree  to  give  the  price  asked  for  it 
by  Belknap,  who  informed  the  appellant  "  that 
he  (A.  B.)  had  not  the  power  of  disposing  of 
the  farm  ;  that  he  could  neither  fix  the  price, 
nor  the  terms  of  payment,  for  that  he  had 
given  it  up  to  John  Brush,  in  satisfaction  of  a 
mortgage  or  mortgages,  given  to  and  held  by 
Brush,  who  had  the  entire  disposal  of  the  farm, 
and  was  to  make  the  best  of  it,  to  satisfy  him- 
self for  the  moneys  due  to  him,  or  words  to 
576*]  that  effect."  Abel  *Belknap  offered 
to  accompany  the  appellant  to  the  house  of 
Brush,  on  Long  Island,  to  see  whether  he 
would  agree  to  sell  the  farm,  and  said  that  he 
should  advise  Brush  to  sell.  It  appeared  that, 
at  the  time  of  the  conversation  between  the 
appellant  and  A.  Belknap,  that  Brush  had  ad- 
vertised the  premises  for  public  sale,  by  virtue 
of  the  mortgage ;  that  Belknap  had  requested 
Brush  not  to  sell  the  farm  at  public  auction, 
but  at  private  sale ;  and  that  he  would  bring 
the  appellant  as  a  purchaser.  Accordingly, 
a  few  days  after,  A.  Belknap  accompanied  the 
appellant  to  the  house  of  Brush,  where,  in  the 
presence  of  A.  Belknap,  Brush  agreed  to  con- 
vey the  farm,  absolutely,  to  the  appellant,  at 
the  price  then  agreed  on ;  and  in  May,  1790, 
Brush,  in  pursuance  of  that  agreement,  exe- 
cuted and  delivered  to  the  appellant  an  abso- 
lute deed  of  conveyance,  in  fee-simple,  of  the 
said  farm,  for  the  consideration  of  £1,040,  paid 
l>y  the  appellant  to  Brush.  This  deed  con- 
tained covenants  of  warranty,  and  also,  to  in- 
demnify the  grantee  for  all  improvements  to 
be  made,  in  case  he  should  be  evicted,  in  con- 
sequence of  any  equity  of  redemption. 

At  the  same  time  Brush  assigned  to  the  ap- 
pellant the  mortgage  from  Belknap  to  Hey- 
sham,  and  the  decree  thereon  ;  and  also  the 
mortgage  from  Belknap  to  Brush.  The  as- 
signments purport,  also,  to  have  transferred 
to  the  appellants  the  bonds,  to  secure  which 
the  mortgages  were  given.  The  appellant  as- 
serted, in  his  case,  that  the  bonds  were  never 
delivered,  or  seen  by  him ;  but  there  was  no 
evidence  of  the  assertion. 

In  the  spring  of  the  year  1790,  the  appellant 
took  possession  of  the  farm  as  absolute 
owner,  and  has  ever  since  held  the  same,  and 
has  expended  considerable  sums  in  buildings, 
fences,  and  various  other  improvements.  It 
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also  appeared  that  Abel  Belknap  let  the  ap- 
pellant into  possession  of  the  premises,  except 
a  small  part  of  the  dwelling-house,  which  Bel- 
knap was  allowed  to  occupy  until  he  could 
conveniently  remove  his  family.  Abel  Belknap 
being  in  impoverished  circumstances,  in  1790 
went  to  reside  at  Norwalk,  in  Connecticut, 
where  he  resided  several  *years,  and  [*!>  7  7 
returned  to  Newburgh,  some  time  in  the  year 
1798  or  1799,  where  he  continued  until  his 
death.  It  appeared  from  the  testimony  of 
several  witnesses,  that  Abel  Belknap  must 
have  known  that  the  appellant  was  the  abso- 
lute purchaser  of  the  farm,  soon  after  the  con- 
veyance from  Brush,  and  that  he  held  and 
possessed  the  same  as  absolute  owner.  In  De- 
cember, 1799,  A.  Belknap  executed  a  deed  to 
the  respondent  for  the  said  farm,  for  the  con- 
sideration of  $3,000,  as  expressed  in  the  deed, 
and  which  contained  the  usual  covenants.  In 
1803  A.  Belknap  admitted  that  he  had  given 
the  deed  to  the  respondent,  but  excused  him- 
self, by  saying  that  it  was  on  account  of  his 
poverty,  and  that  he  did  not  think  it  unlaw- 
ful, and  alleged,  in  his  justification,  that  Brush 
had  taken  advantage  of  his  situation,  and 
compelled  him  to  consent  to  the  sale  of  the 
farm  for  less  than  its  value.  The  respondent, 
in  his  answer,  admitted  that  the  true  consid- 
eration was  not  expressed  in  the  deed  to  him, 
and  was  inserted  by  the  person  who  prepared 
the  deed,  under  a  belief  that  the  sum  express- 
ed was  immaterial.  It  appeared  further  that 
the  respondent  had  assisted  to  maintain  his 
father,  Abel  Belknap,  but  the  amount  ad- 
vanced was  not  shown,  nor  the  real  consider- 
ation of  the  deed  to  the  respondent. 

The  cause  was  heard  before  the  Chancellor, 
in  March,  1806,  and  in  August,  the  following 
decree  was  finally  pronounced  : 

"  This  cause  having  heretofore  been  heard, 
and  the  opinion  of  the  court  having  been 
given,  that  the  complainant's  bill  was  not  sus- 
tainable, but  it  being  insisted,  on  the  part  of 
the  defendant,  that  he  was  entitled  to  redeem 
the  mortgaged  premises,  in  the  complainant's 
bill  of  complaint  described,  whereupon  further 
day  was  given  to  the  parties  on  that  subject, 
and  Mr.  Hanson,  counsel  for  the  defendant, 
consenting  to  the  dismissal  of  the  said  bill  ; 
thereupon,  it  is  ordered,  adjudged  and  de- 
creed, and  His  Honor,  the  Chancellor,  doth 
order,  adjudge  and  decree,  by  the  authority 
of  this  court,  that  the  complainant's  bill  of 
*complaint  be  dismissed,  with  costs,  [*578 
to  be  taxed,  and  that  the  defendant  have  exe- 
cution of  such  costs,  against  the  complaint." 
From  this  decree,  the  complainant  appealed  to 
this  court.1 

Messrs.  8.  Jones,  Jan.,  and  J.  Radcliff,  for 
the  appellant.  1.  That  there  was  an  absolute 
purchase  of  the  whole  fee,  and  not  of  a 
mortgage  interest,  by  the  appellant,  is  evi- 
dent, from  the  whole  current  of  the  testi- 
mony. The  farm  was  put  up  for  sale,  and 
when  the  appellant  applied  to  A.  Belknap, 
who  was  in  possession,  he  was  referred  to 
Brush,  as  having  all  the  incumbrances,  and  as 
the  sole  owner.  The  agreement  for  the  pur- 
chase was  made  in  the  presence  of  A.  Bel- 

1.— Accident  has  prevented  the  insertion  of  the 
opinion  delivered  by  the  Chancellor,  which  contain- 
ed the  reasons  assigned  by  him,  for  this  decree.— R. 
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knap,  and  the  conveyance  executed  by  Brush, 
to  the  appellant,  shows  that  it  was  a  purchase 
of  the  whole  estate.  If  Brush  had  not  sup- 
posed himself  the  absolute  owner,  why  should 
he  have  executed  a  deed,  with  all  the  cove- 
nants usual,  in  the  sale  of  an  absolute  estate, 
when  the  mere  assignment  of  the  bonds  and 
mortgages  would  have  been  sufficient  to  have 
transferred  his  interest,  as  a  mortgagee?  That 
the  bonds  and  mortgages  were  also  assigned, 
can  make  no  difference,  as  they  might  have 
been  supposed  of  use  in  supporting  the  title. 
The  consideration  paid  was  for  the  full  value 
of  the  farm.  The  entry  of  the  appellant,  his 
continued  possession,  and  the  alterations  and 
improvements  made  by  him,  of  an  expensive 
and  permanent  nature,  all  show  with  what 
intent  and  under  what  character  he  took  pos- 
session. The  acts  and  conversation  of  Chaun- 
cey  Belknap,  after  the  sale,  strongly  confirm 
the  idea  of  an  absolute  purchase. 

2.  A  release  of  the  equity  of  redemption 
may  be  presumed  from  the  lapse  of  time,  and 
the  presumption  may  be  supported  or  defeat- 
ed by  circumstances.  Niven  had  been  in  pos- 
session above  15  years,  as  absolute,  owner. 
57$)*]  *This  fact  alone,  to  a  court  of  equity, 
furnishes  a  strong  presumption  of  a  release  ; 
and  it  is  fortified  by  all  the  circumstances  of 
the  case.  A.  Belknap  agreed  to  be  a  tenant 
to  Brush,  and  to  pay  rent,  but  not  to  cut  tim- 
ber on  the  farm.  He  told  the  appellant,  when 
he  came  to  look  at  the  farm,  that  he  had  no 
power  to  sell,  and  that  Brush  had  the  entire 
disposal  of  it.  An  agreement  for  the  absolute 
purchase  was  made  between  the  appellant  and 
Brush,  in  the  presence  of  A.  Belknap.  When 
a  conveyance  was  afterwards  made,  in  pursu- 
ance of  that  agreement,  the  appellant  took 
possession  of  the  farm,  as  absolute  owner,  and 
lias  since  continued  in  possession,  exercising 
every  act  of  ownership.  In  the  case  of  Jack- 
son, ex  dem.  Goose,  et  al.,  v.  Demarent  (2  Caines, 
382),  a  regular  re-entry  was  presumed,  after 
14  years'  possession  ;  and  in  Smith  v.  Wilson, 
decided  in  January  Term,  1803,  the  court  pre- 
sumed an  affidavit  to  be  filed  after  the  lapse 
of  12  years.  In  Bet-gen  v.  Rennet  (1  Caines 
Cases  in  Error,  1  ;  2  Vern,  418)  16  years  hav- 
ing elapsed  after  a  sale,  under  a  power  con- 
tained in  a  mortgage,  the  court  presumed  the 
execution  of  that  power,  and  the  proceedings 
under  it  to  be  regular,  and  would  not  allow 
the  heirs  to  redeem. 

8.  A.  Belknap  may  be  considered  as  sub- 
stantially a  party  to  the  agreement  of  sale  be- 
tween the  appellant  and  Brush,  as  he  was 
present  at  the  time  the  agreement  was  con- 
cluded, and  made  no  objection.  It  is  true  the 
agreement  was  not  in  writing.  But  Brush  ap- 
pears to  have  been  the  agent  of  A.  Belknap, 
and  authorized  to  transfer  the  right  of  the 
mortgagor.  If,  then,  Brush  acted  as  the  agent 
of  A.  Belknap,  it  was  not  necessary  that  his 
power  should  be  in  writing.  A  deed  executed 
by  parol  authority  is  not  within  the  statute  of 
frauds  ;  for  an  agent  need  not  be  authorized 
in  writing.  (9  Vesey,  .Tun.,  250,  Cotes  v.  Tre- 
cothick.)  Again,  as  A.  Belknap  was  privy  to, 
and  tacitly  consenting  to  the  absolute  sale  by 
Brush  to  the  appellant,  he  oucht  never  to  be 
allowed  to  set  up  any  claim  (f  Vern.,  186  ;  2 
Vern.,  150,  239  ;  1  Vesey,  95  ;  9  Mod.,  35  ;  1  1 
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Brown,  C.  C.,  855)  in  opposition  to  that  of  the 
appellant. 

4.  The  power  in  the  mortgage,  from  A.  Bel- 
knap to  Brush,  was  to  sell  at  public  auction, 
or  otherwise.     It  was  a  *power,  then,  [*oHO 
to  sell  at  private  sale.  The  formalities  prescribed 
by  the  statute,  as  to  the   execution  of  these 
powers,  are  required  for  the  benefit  and  the 
protection  of  mortgagors,  who  may  waive  that 
benefit.     In  the  present  case  there  was  an  ex- 
press waiver  of  any  sale  at  public  auction  ;  for 
A.  Belknap  consented   to  the  sale  from  Brush 
to  the  appellant.     The  power  has  been  exe- 
cuted, and  that,  too,  in  a  manner  approved  of 
by  the  mortgagor.     Shall  he,  then,  be  allowed 
at  this  time,  to  object  to  the  sale? 

5.  But  it  will  be  said  that  the  respondent  is 
a  purchaser  without  notice.     In  his  answer  he 
does  not  deny  a  notice ;  and  one  of  the  wit- 
nesses has  deposed  that  the  respondent  became 
acquainted  with  the  facts  soon  after  they  took 
place.     The    situation  of    the    respondent,  a 
neighbor  to   the  appellant,  was  such   that  in 
law  he  must  be  considered  as  charged  with 
notice.     The  appellant  entered  on  the  prem- 
ises, as  absolute  owner,  and  exercised  acts  of 
ownership  ;  and  these  acts,  so  well  known  to 
the  respondent,  ought  to  have  put  him  on  the 
inquiry  as  to  the  title  of    the  appellant.     (1 
Atkyns,  490;    Ambler,  230;  2  Vesey,  Jun., 
437.) 

6.  There  is  no  evidence  of  the  consideration 
of  the  deed  from  A.  Belknap  to  the  respond- 
ent.    It  is  a  mere  voluntary  conveyance,  ac- 
companied with  strong  circumstances,  indica- 
tive of  fraud.     It  is  expressed,  for  a  consider- 
ation, which,  as    has  been    proved,  was  not 
paid  ;  it  takes  no  notice  of  the  mortgages ;  and 
the  pretext  and  motives  assigned  by  the  parties 
mark  the  nature  of  the  transaction. 

7.  The  appellant  has    been  suffered  to  re- 
main so  long  in  possession,  and  to  make  such 
great  and  valuable  improvements,  that  it  will 
be  very  difficult,  if  not  impossible,  to  take  an 
account.     This  is  a  further  reason  for  not  al- 
lowing a  party  to  redeem,  who  has  thus  suf- 
fered another  to  go  on  making  improvements, 
without  giving  him  any  notice  of  a  claim.     (2. 
Vern.,  418.) 

Messrs.  Evertson  and  Harison,  for  the  re- 
spondent. The  respondent,  in  this  case, 
comes  before  the  court  as  a  mortgagor.  Mort- 
gagors are,  in  some  degree,  considered  as  per- 
sons under  duress,  and  courts  of  equity  extend 
their  *care  and  protection  to  them  as  [*581 
well  as  to  minors,  to  prevent  any  undue  ad- 
vantage from  being  taken  of  their  situation. 
No  conditions  are  allowed  to  be  imposed  on  a 
mortgagor  to  defeat  his  right  of  redemption  ; 
that  right  cannot  be  transferred  or  taken  away 
without  a  solemn  deed  or  decree  of  the  court. 
Thus,  if  a  mortgage  contains  a  clause  that  the 
mortgagor  shall  have  a  right  to  redeem  in  his 
lifetime,  still,  in  case  of  his  death,  his  repre- 
sentatives may  redeem,  because  it  is  no  hard- 
ship on  the  mortgagee,  if  he  receives  his  prin- 
cipal and  interest.  (Pow.  on  Mort.,  4th  ed., 
pp.  146-151.)  If  mortgagors  are  entitled  to> 
favor  and  protection,  will  this  court  resort 
to  circumstances  of  a  dubious  nature,  or  to  the 
lapse  of  14  years,  to  destroy  the  right  of  a 
mortgagor  in  opposition  to  so  salutary  a  prin- 
ciple? There  is  no  pretense  that  there  has  been 
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any  foreclosure  of  the  equity  of  redemption  in 
this  case.  The  decree  in  favor  of  Heysham  has 
never  been  carried  into  effect. 

Then,  has  there  been  a  release  of  the  equity 
of  redemption  ?  It  is  said  that  such  a  release 
is  to  be  presumed.  But  a  conveyance  is  never 
to  be  presumed,  except  under  very  strong  cir- 
cumstances. No  lapse  of  time,  short  of  twenty 
years,  has  been  deemed  sufficient  to  support  a 
presumption  of  a  release  of  an  equity  of  re- 
demption. This  period  has  been  fixea,  proba- 
bly, from  anology  to  the  statute  of  limitations. 
<3  Atkyns,  313.)  Yet  nothing  but  a  continued 
possession  by  the  mortgagee,  and  a  silence  on 
the  part  of  the  mortgagor,  for  twenty  years, 
has  been  allowed  to  afford  this  presumption  of 
a  release.  In  the  case  of  St.  John  v.  Turner 
{2  Vern.,  418)  there  was  an  acquiescence  by 
the  mortgagor  for  a  period  of  twenty-four 
years.  The  case  of  Jackson,  ex  dem.  Goose  et  al. , 
v.  Demaresi  (2  Caines,  382)  related  to  a  matter 
merely  in  pais,  a  re-entry  by  the  lessor  for  the 
nonpayment  of  rent.  The  case  of  Jackson,  ex 
dem.  Smith,  v.  Wilson  cannot  apply  to  a  case 
like  the  present.  In  that  case  there  was  a 
regular  judgment,  and  the  court  presumed 
only  that  the  previous  course  of  legal  proceed- 
ings, such  as  the  affidavit  of  an  insufficiency 
of  distress,  and  a  possession,  were  regular.  So 
•582*]  in  Bergen  v.  *Bennett,  the  presumption 
was  merely  as  to  the  regularity  of  the  notice 
of  the  sale,  which  was  supported  also  by  other 
circumstances.  The  court,  in  that  case,  ex- 
pressly recognized  the  principle,  that  twenty 
years  possession  by  the  mortgagee,  as  owner, 
is  requisite  to  bar  the  equity  of  redemption. 
The  appellant,  therefore,  could  take  no  greater 
estate  than  existed  in  Brush,  which  was  that 
of  a  mortgagee.  An  absolute  deed  for  the 
premises  from  the  mortgagee,  or  his  assignee, 
is  entitled  to  no  weight  as  evidence  of  a  re- 
lease of  the  equity  of  redemption  to  him. 
When  the  appellant  made  application  to  A. 
Belknap,  to  make  the  purchase,  the  mortgages 
were  mentioned  to  him.  This  was  notice  to 
the  appellant  of  the  nature  of  Brush's  title. 
The  reference  to  Brush  was  natural,  when  the 
question  as  to  the  payments  was  asked.  The 
taking  possession  of  the  premises  afterwards 
by  the  appellant,  was  perfectly  consistent  with 
the  character  of  a  mortgagee,  or  the  purchaser 
of  a  mortgage.  Every  mortgagee  takes  pos- 
session as  owner,  and  if  he  makes  improve- 
ments, h'e  must  be  paid  for  them,  when  the 
mortgagor  comes  to  redeem.  It  is  certain  that 
when  A.  Belknap  and  the  appellant  went  to 
see  Brush  concerning  the  purchase,  the  latter 
was  not  the  owner.  The  deed  from  Brush  to 
the  appellant  contains  a  special  covenant  to 
indemnify  the  latter  against  any  equity  of  re- 
demption. Why  insert  such  a  covenant,  if 
the  equity  of  redemption  had  been  released  ? 
This  is  a  strong  circumstance,  arising  from  a 
written  document,  to  repel  any  presumption 
of  release.  Why  did  the  appellant  take  an 
assignment  of  the  bonds  and  mortgages,  un- 
less he  was  purchasing  a  mortgaged  interest  ? 
These  deeds,  then,  afford  evidence  against  the 
presumption  of  a  release,  more  powerful  than 
the  testimony  of  witnesses,  or  the  fallacious 
evidence,  resulting  from  memory,  or  imper- 
fect recollections  of  men.  But  it  may  be 
asked,  if  A.  Belknap  ever  intended  to  release 
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the  equity  of  redemption,  why  was  not  that 
intention  executed  ?  All  his  acts  are  perfectly 
consonant  with  the  idea  of  his  having  a  right 
to  redeem  ;  but  the  manner  in  which  his  dec- 
larations *were  obtained,  ought  to  pre-[*583 
vent  them  from  being  used  against  him.  One 
fact  may  be  inferred,  because  without  it  anoth- 
er fact  could  not  have  existed  ;  but  it  is  very 
different  to  infer  that  a  thing  has  been  done, 
when  all  the  other  facts  in  the  case  may  well 
exist  without  its  performance. 

Again,  it  is  said  there  was  an  agreement  for 
the  sale  of  the  equity  of  redemption,  partly 
executed.  But  the  agreement  itself  must  first 
be  presumed.  An  agreement  not  to  redeem 
would  not  be  binding  on  the  mortgagor. 
(Powell  on  Mortg.,  14,  22  ;  2  Fonbl.,  264.)  It 
is  not  pretended  that  there  was  any  agreement, 
nor  is  any  agreement  proved.  Though  stated 
in  the  bill,  it  is  denied  in  the  answer.  All 
equity  of  redemption  is  an  interest  in  lands  ; 
and  by  the  statute  of  frauds  no  interest  in 
lands  can  be  transferred,  unless  by  writing 
signed  by  the  party,  or  his  agent  lawfully 
authorized  by  writing.  In  some  cases,  where 
there  is  no  danger  of  fraud  or  perjury,  courts 
of  chancery  give  effect  to  parol  agreements. 
If  a  bill  is  filed  for  the  performance  of  a  mere 
parol  agreement,  the  defendant  may  plead  the 
statute,  or  demur  to  the  bill.  If  the  com- 
plainant allege  a  part-performance,  the  defend- 
ant may  admit  the  agreement,  and  deny  the 
part  performance.  Here  the  agreement  is 
denied  by  the  respondent,  and  will  this  court 
admit  parol  evidence  of  that  agreement  against 
the  express  intent  and  very  words  of  the  stat- 
ute ?  But  it  is  said  the  agreement  was  exe- 
cuted by  Brush  as  agent ;  and  the  decision  of 
an  English  Chancellor  has  been  cited  to  show 
that  the  authority  of  an  agent  need  not  be  in 
writing.  That  decision  is  against  the  clear 
language  of  the  act ;  and  if  it  were  not  so,  yet 
where  a  sale  is  made  by  an  agent,  the  deed 
ought  to  be  executed  by  him  as  agent.  In  the 
present  case  there  is  no  appearance  of  any 
agency  whatever.  The  appellant,  in  his  bill, 
states  a  writing  only  between  him  and  Brush, 
and  are  we  to  presume  an  agreement  between 
them  and  Belknap,  who  was  not  a  party  to 
that  writing  ?  But  suppose  an  agreement  in 
writing,  there  is  no  evidence  of  any  considera- 
tion. Brush  was  to  receive  £1,050,  but  A. 
Belknap  has  nothing  for  his  interest.  Had  a 
written  agreement  to  release  the*equity  [*584 
of  redemption  been  pleaded,  it  would  be  of  no 
avail,  unless  it  contained  a  consideration. 
Such  an  agreement  would  beanudumpactum, 
and  not  binding  on  the  party.  A  court  of 
equity  would  not  permit  an  agreement  to  be 
enforced,  by  which  the  mortgagor  was  to  give 
up  his  equity  of  redemption  without  any  con- 
sideration, and  still  remain  liable  to  be  sued  on 
his  bond  in  a  court  of  law.  Again,  acts  of 
part-performance  must  be  clear  and  unequiv- 
ocal, and  such  as  could  not  be  presumed  tc 
have  been  done,  unless  in  pursuance  of  an 
agreement.  Here  the  acts  of  the  appellant 
are  perfectly  consistent  with  the  character  of  a 
mortgagee,  and  with  the  idea  of  an  existing 
equity  of  redemption  in  the  mortgagor. 

Again,  it  is  said  the  power  of  sale  in  the 
mortgagee  was  a  power  to  sell  at  private  sale. 
But  a  "sale  under  a  power  contained  in  the 
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mortgage  derives  all  its  force  and  validity  from 
the  statute.  The  first  act  which  declared  sales 
under  such  powers  valid,  if  recorded,  was 
passed  in  1774.  Without  such  an  act,  a  court 
of  chancery  would  not  suffer  such  powers  io 
be  effectual  against  mortgagors.  The  Legis- 
lature, however,  imposed  certain  restraints,  as 
that  the  party  executing  the  power  must  be  of 
the  age  of  twenty -five  years  at  least ;  that  the 
power  should  be  acknowledged  or  proved,  and 
recorded  ;  and  that  the  sale  should  be  at  pub- 
lic auction,  pursuant  to  a  public  notice  of  six 
months.  If  the  mortgagor,  by  his  own  con- 
sent to  a  private  sale,  could  remove  all  the 
restraints  imposed  by  the  act,  why  do  we  find  so 
many  decrees  setting  aside  sales  not  made  strict- 
ly according  to  the  directions  of  the  statute  ? 

The  deed  to  the  respondent  is  a  valid  con- 
veyance. The  sum  inserted  was  accidental  or 
nominal.  Any  consideration  would  have  been 
sufficient.  Even  a  mere  voluntary  purchaser 
may  redeem.  (Powell  on  Mortg.,  4th  ed.,  343.) 
The  language  and  conduct  of  the  respondent 
has  been  perfectly  consistent  with  the  rights 
of  the  parties.  He  was  not  bound  to  declare 
his  intention  to  redeem  ;  and  his  silence  could 
not  mislead  the  appellant,  nor  have  induced 
him  to  make  improvements,  since  the  appellant 
585*]  was  certain  of  being  indemnified,  *eith- 
er  by  order  of  the  court,  when  the  mortgagor 
claimed  a  redemption,  or  by  Brush,  on  his 
covenant.  The  respondent  stands  on  the  same 
ground  with  Abel  Belknap,  and  if  considered 
as  a  purchaser  without  notice  of  the  convey- 
ance to  the  appellant,  his  claim  is  better. 
There  is  no  proof  of  any  notice  to  him,  and  it 
is  denied  in  his  answer.  The  difficulty  of 
taking  an  account  is  no  valid  objection  against 
the  redemption.  It  is  a  difficulty  which  must 
exist,  in  a  greater  or  less  degree,  in  every  case, 
where  there  has  been  a  long  possession,  for 
near  twenty  years,  by  a  mortgagee. 

Mr.  Riggn,  in  reply.  From  the  whole  course 
of  testimony  in  the  cause,  it  is  clear  that  the 
intention  01  the  appellant  was  to  purchase  the 
fee,  and  not  a  mortgage  interest ;  and  that  the 
agreement  and  subsequent  conveyance  by 
Brush  was  for  an  estate  in  fee.  The  covenant 
inserted  in  the  deed  was  general,  against  all 
claims  and  equities  of  redemption,  not  against 
the  particular  claim  of  A.  Belknap.  The  as- 
signment of  the  bonds  and  mortgages  was 
made  on  the  next  day  after  the  deed,  and  it  is 
not  an  unusual  thing  to  take  an  assignment  of 
a  bond  and  mortgage  to  attend  the  inheritance, 
and  secure  it  from  any  intervening  incum- 
brance.  Those  documents,  therefore,  furnish 
no  evidence  in  favor  of  the  respondent.  Again, 
the  consideration  in  the  deed  to  the  respondent 
is  admitted  not  to  be  the  true  one,  or  merely 
nominal,  and  it  is  incumbent  on  the  respond- 
ent to  show  the  precise  consideration,  other- 
wise, the  conclusion  must  be  that  there  was 
none.  It  is  said  that  there  can  be  no  pre- 
sumption of  a  release,  unless  there  has  been  a 
possession  of  twenty  years.  But  that  period 
of  possession  is  not  taken  upon  the  ground  of 
any  presumption  of  a  release  ;  it  is  a  technical 
bar  set  up  from  analogy  to  the  statute  of  limi- 
tations. No  precise  time  has  ever  been  fixed 
for  the  limitation  of  an  equity  of  redemption. 
(2  Fonbl.,  268,  269.)  The  presumption  of  a 
release  is  not  an  inference  of  fact,  but  an  in- 
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ference  of  law,  in  furtherance  of  right.  One 
circumstance  may  not  be  enough  to  support 
such  a  presumption,  but  a  variety  of  circum- 
stances combined  may  be  *sufficient  [*58O 
for  that  purpose.  In  the  present  case,  from 
the  variety  of  facts  disclosed,  a  release  of  the 
equity  of  redemption  ought  to  be  presumed, 
because  such  a  release  ought  to  have  been 
given,  and  it  is  in  furtherance  of  right.  Again, 
it  is  said  that  the  opinion  of  Lord  Eldon, 
that  it  is  settled  that  the  authority  of  an  agent 
need  not  be  in  writing,  is  against  the  very 
words  of  the  statute,  and  ought  not  to  be  re- 
garded. And  are  not  all  the  cases  excepted 
out  of  the  statute,  by  the  acknowledged  decis- 
ions of  the  courts,  against  the  words  of  the 
act  ?  But  if  an  authority  in  writing  is  re- 
quired, that  authority  is  to  be  found  in  the 
power  inserted  in  the  mortgage.  To  this  it 
has  been  answered  that  the  power  was  only  to 
sell  at  public  auction,  according  to  the  act,  It 
is  a  universal  principle  of  law,  that  where  any- 
thing is  directed  to  be  done  for  the  benefit  of 
another,  he  may  waive  or  dispense  with  the 
performance,  if  the  mortgagor  had  requested 
the  mortgagee  to  sell  at  private  sale,  and  not 
at  public  auction,  could  he  afterwards  be  per- 
mitted to  object  to  a  private  sale  ? 

The  bill  filed  in  this  cause  was  not  a  bill  for 
a  specific  performance,  or  a  foreclosure  ;  it  is 
a  bill  quia  timet,  stating  that  the  complainant 
was  drawn  in  to  a  purchase  by  a  belief  that 
the  equity  of  redemption  was  released  ;  and 
praying  that  the  defendant  might  do  what 
ought  to  have  been  done,  or  be  perpetually  en- 
joined from  acting  to  the  prejudice  of  the 
complainant.  The  statute  of  frauds  can  never 
be  set  up  against  relief  of  such  a  nature,  sought 
in  this  way. 

THOMPSON,  J.  In  considering  the  case  pre- 
sented by  this  appeal,  I  shall  pass  by  any  ex- 
amination of  the  peculiar  nature  of  the  bill 
brought  in  the  court  below ;  because  the 
argument  of  the  cause  appears  to  have  em- 
braced as  broad  a  scope  as  if  it  had  been  a 
bill  filed  by  a  mortgagor,  to  redeem  his  mort- 
gage. And  in  this  view  of  the  subject,  several 
questions  have  been  raised,  and  urged  before 
this  court,  for  the  purpose  of  showing  that 
the  equity  of  redemption  claimed  by  the  re- 
spondent ought  to  be  considered  *as  [*587 
extinguished.  The  conclusion  to  which  I 
have  arrived,  after  an  attentive  examination 
of  the  case,  renders  it  unnecessary  for  me  to 
take  notice  of  all  the  points  which  have  been 
raised.  I  shall  confine  myself  to  those  which 
relate  to  the  conduct  of  Abel  Belknap,  to  in- 
duce the  appellant  to  make  the  purchase  from 
Brush,  and  the  subsequent  agreement  between 
Belknap,  Niven  and  Brush,  which  was  after- 
wards carried  into  execution,  by  a  delivery  of 
the  possession  of  the  mortgaged  premises  to 
the  appellant, 

The  difficulty  here  presented  arises  from 
the  statute  of  frauds,  which  declares  that  no 
interest  in  land  shall  be  granted,  or  assigned, 
but  by  deed  or  note  in  writing.  This  is,  un- 
doubtedly, a  wise  and  beneficial  law.  But,  in 
the  language  of  adjudged  cases  upon  it,  it 
may  be  justly  said  that  to  allow  a  statute, 
having  the  prevention  of  fraud  for  its  object, 
to  be  interposed  in  bar  of  the  performance  of 
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a  parol  agreement,  in  part  performed,  would 
be  evidently  to  encourage  one  of  the  mischiefs 
which  the  Legislature  intended  to  prevent. 
It  is,  therefore,  an  established  rule,  that  a 
parol  agreement,  in  part  performed,  is  not 
within  the  provisions  of  this  act.  (Fonb., 
182,  note;  1  Ves.,  Jun.,  333.)  The  relief 
against  the  statute  in  these  cases  of  part  per- 
formance, is  founded  on  the  fraud  and  deceit 
which,  usually,  characterize  the  circumstances. 
Whether  it  was  expedient,  in  the  first  instance, 
to  make  fraud  a  ground  for  giving  relief,  so 
as  to  enforce  agreements,  against  the  express 
provisions  of  the  statute,  is  now  a  ust^ess  in- 
quiry, as  there  is  hardly  any  rule  of  equity 
better  established  on  authority.  (Roberts, 
133  ;  3  Atk,,  3,  and  note.}  It  is  admitted  that 
these  acts  of  part-performance  must  be  clear 
and  unequivocal,  and  such  as  cannot,  ration- 
ally, be  presumed  to  have  been  done,  unless 
on  account  of  the  agreement.  (3  Atk.,  4.) 
When  the  act  of  performance  is  taking  pos- 
session, it  must  be  done  as  owner  of  the 
estate,  and  which  the  party  would  not  have 
done,  had  he  not  considered  himself  in  that 
light.  (2Bro.  C.  C.,  561.) 
588*]  *Taking  the  rules  above  laid  down 
as  settled  and  incontrovertible  principles, 
governing  courts  of  equity,  I  shall  proceed  to 
examine  and  test  the  facts  in  the  case  before 
us  by  those  rules.  The  conduct  of  Abel  Bel- 
knap,  when  application  was  first  made  to  him 
by  the  appellant  to  purchase  the  farm,  had  a 
direct  tendency  to  deceive  and  mislead  ;  unless 
his  intention  was  to  assist  the  appellant  to 
procure  an  absolute  title  to  the  farm.  No  part 
of  the  testimony  will  warrant  an  inference 
that  Niven,  at  this  time,  knew  anything  re- 
specting the  incumbrances.  He  applied  to 
Belknap,  as  owner,  with  a  view  of  making  an 
absolute  purchase.  On  such  application,  he 
was  informed  by  Belknap  that  he  had  not  the 
power  of  disposing  of  the  farm  ;  that  he  had 
given  it  up  to  John  Brush,  in  satisfaction  of  a 
mortgage  or  mortgages  held  by  him,  and  that 
Brush  had  the  entire  disposal  of  it ;  and  to  ac- 
count for  his  being  in  possession  still,  Bel- 
knap added  that  Brush  had  permitted  him  to 
remain  there,  for  a  year  or  more,  until  he 
could  look  around  and  fix  himself  somewhere 
else.  What,  then,  must  have  been  the  im- 
pression of  Niven,  when  he  applied  to  Brush? 
They  could  have  been  none  other  than  that 
he  was  the  proper  and  only  person  who  could 

five  a  good  and  sufficient  title  for  the  farm, 
he  application  to  him  was  not  in  his  capacity 
of  mortgagee,  but  as  absolute  owner,  accord- 
ing to  the  representation  of  Belknap.  That 
Niven's  intention  and  object  was  to  purchase 
an  absolute  and  indefeasible  estate,  and  not  a 
mere  mortgage  interest,  cannot  be  doubted. 
This  conclusion  is  irresistible  both  from  the 
parol  evidence  and  the  written  documents.  It 
was  said  by  the  respondent's  counsel  that  the 
evidence  of  the  parol  agreement  set  up  was 
not  full  and  explicit ;  that  the  witness,  Free- 
love  Brush,  by  whom  it  was  proved,  spoke 
only  as  to  her  impressions  on  the  subject, 
which,  after  such  a  lapse  of  time,  were  not 
entitled  to  much  weight.  This  testimony,  on 
examination,  I  apprehend,  will  be  found  not 
liable  to  this  objection.  The  witness  states 
explicitly  that  Abel  Belknap§and  Niven  came 
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*to  her  father.  John  Brush,  and  that  [*589 
a  bargain  was  thereupon  made,  between  her 
father  and  Niven,  in  the  presence  of  Belknap, 
by  which  it  was  agreed  that  Niven  would 
purchase  the  farm  for  about  £1,000.  In 
another  part  of  her  examination,  she  says  it 
appeared  to  her  to  be  clearly  understood  by 
Belknap,  as  well  as  the  other  parties,  that  her 
father  was  to  convey  to  the  complainant  the 
said  farm,  absolutely,  and  that  it  was  not  to 
be  subject  to  any  claim  or  right  of  redemption, 
on  the  part  of  Belknap.  When  she  after- 
wards speaks  of  her  impressions,  it  is  with  re- 
spect to  Belknap's  reasons  for  wishing  the 
farm  sold  at  private  sale,  rather  than  at  pub- 
lic auction.  Though  it  does  not  appear  pos- 
itively, from  this  testimony,  that  Belknap 
took  any  active  agency  in  this  negotiation  ; 
yet  his  presence  and  silence  are  equally  effica- 
cious, and  binding  upon  him,  if  the  com- 
plainant was  thereby  misled  and  deceived. 
There  is  an  implied  as  well  as  an  express 
assent :  As  where  a  man  who  has  a  title,  and 
knows  of  it,  stands  by,  and  either  encourages 
or  does  not  forbid  the  purchase,  he,  and  all 
claiming  under  him,  shall  be  bound  by  such 
purchase.  (1  Fonb.,  161.)  It  is  very  justly 
and  forcibly  observed,  by  a  writer  on  this  sub- 
ject (Roberts,  130).  that  there  is  a  negative 
fraud  in  imposing  a  false  apprehension  on 
another,  by  silence,  where  silence  is  treacher- 
ously expressive.  In  equity,  therefore,  where 
a  man  has  been  silent,  when,  in  conscience, 
he  ought  to  have  spoken,  he  shall  be  debarred 
from  speaking  when  conscience  requires  him 
to  be  silent.  In  pursuance  of  this  agreement, 
Brush  executed  and  delivered  to  the  appellant 
an  absolute  deed  of  conveyance,  in  fee-simple, 
for  the  farm,  for  the  consideration  of  £1,040, 
which  appears  to  be  the  sum  due  to  Brush  on 
his  several  mortgages.  If  it  was  not  the 
understanding  of  all  parties,  that  an  absolute 
and  indefeasible  estate  was  to  be  conveyed, 
a  question  very  naturally  arises  :  What  could 
have  induced  Brush  to  execute  a  deed,  with 
full  and  ample  covenants  ?  If,  as  is  contended 
on  the  part  of  the  respondent,  the  premises 
were  *worth  much  more  than  the  debt  [*59O 
due  to  Brush,  it  is  a  little  extraordinary  that 
he  should  prefer  exposing  himself  to  a  re- 
sponsibility, upon  what  have  been  termed  ex- 
traordinary and  unusual  covenants,  rather 
than  resort  to  the  mortgaged  premises,  in  the 
ordinary  way,  by  a  foreclosure  of  his  mort- 
gages. Had  Brush  given  a  bare  quitclaim,  or 
received  any  benefit  from  the  sale,  beyond  the 
debt  really  due  to  him,  it  might  have  afforded 
a  presumption  of  a  speculation  on  the  neces- 
sities of  Belknap.  But,  having  in  his  own 
hands  the  means  of  satisfying  his  demand, 
without  exposing  himself  to  any  future  re- 
sponsibility, his  executing  such  a  deed  as  he 
did,  can  be  accounted  for  in  no  other  way,  if 
we  allow  him  the  ordinary  prudence  of  man, 
than  from  a  full  conviction  of  his  not  expos- 
ing himself  to  any  hazard,  by  reason  of  any 
claim  on  the  part  of  Belknap,  to  the  equity  of 
redemption.  This  conviction  must  have  been 
produced  by  the  acts  and  conduct  of  Belknap, 
i  which  must  have  been  understood  as  amount- 
!  ing  to  a  relinquishment  of  all  claim  to  the 
premises.  If  the  inference  I  have  drawn 
from  the  special  provisions  in  this  deed  be 
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just,  it  is  a  species  of  evidence,  derived  from 
a  written  document,  and  not  subject  to  the 
fallibility  ascribed  to  parol  evidence.  Tins 
deed  does  not  contain  a  separate  and  distinct 
covenant,  to  indemnify  the  appellant  against 
any  outstanding  equity  of  redemption,  as  I 
understood  the  respondent's  counsel  to  sug- 
gest. The  covenant  is  general,  to  indemnify 
against  any  claim,  demand,  right,  title,  inter- 
est, or  equity  of  redemption ;  thus  only 
enumerating  this  among  other  incumbrances 
that  might  exist  against  the  farm.  This  was, 
probably,  a  mere  formula  adopted  by  the  con- 
veyanceV,  without  any  instruction  from  the 
parties  to  the  deed.  But  it  is  said  that  it  is 
improbable  that  Belknap  was  a  party  to,  or 
assented  to  this  sale,  because  he  derived  no 
benefit  from  it ;  the  purchase  money  being 
only  sufficient  to  satisfy  the  mortgagees.  It 
is  not,  I  think,  correct,  under  the  circum- 
stances of  the  case,  to  say  that  Belknap  de- 
rived no  benefit  from  this  sale.  The  value  of 
the  mortgaged  premises,  acccording  to  his 
•591*]  own  estimate,  but  little  exceeded  *the 
sum  due  to  Brush.  The  interest  was  con- 
tinually and  rapidly  swelling  the  demand  ; 
his  farm  was  liable  to  be  sacrificed  by  sale  at 
public  auction  ;  the  debt  increased  by  the  ad- 
dition of  the  costs  and  expenses  necessarily 
attending  the  proceedings,  and  he  still  remain- 
ing personally  responsible,  on  his  bond,  for 
all  deficiencies.  It  was  surely  of  some  bene- 
fit to  him  to  be  extricated  from  such  a  state  of 
things,  and  of  this  he  appeared  sensible  ;  for 
we  find  him,  when  about  leaving  the  premises, 
declaring  to  Isaac  Belknap,  apparently  with 
much  satisfaction,  that  he  had  now  got  out  of 
his  difficulties  and  embarrassments,  for  he 
had  sold  his  farm,  and  was  going  to  live  at 
Norwalk.  There  was  no  pretense  with  him, 
at  that  day,  that  he  had  been  hardly  or  un- 
justly dealt  by,  or  that  he  still  claimed  any 
interest  in  the  farm.  It  is,  I  think,  fairly  to  be 
collected,  from  the  mass  of  testimony  relative 
to  the  value  of  the  premises,  that  it  would 
very  little,  if  any,  at  the  time  of  the  purchase 
by  the  appellant,  have  exceeded  the  consider- 
ation money  paid.  Great  diversity  of  opinion 
appears  among  the  several  witnesses  examined 
on  this  subject.  The  most  satisfactory  esti- 
mate, however,  I  think,  is  that  which  is  to  be 
collected  from  the  testimony  of  John  Dickin- 
son. He  says  that  about  this  time  he  was  in 
treaty  with  Abel  Belknap  for  the  purchase  of 
the  farm  ;  that  he  offered  £1,050  for  it,  and 
had  nearly  completed  a  bargain  at  that  price, 
but  it  was  broken  off,  owing  to  a  difference 
about  the  payment  of  interest.  Here  we  have 
nearly  ascertained  the  opinion  of  Belknap 
himself  as  to  the  value  of  the  farm,  which 
was  but  a  few  dollars  more  than  the  consider- 
ation paid  by  the  appellant.  We  come  now 
to  that  part  of  the  case  which  may  be  con- 
sidered as  the  consummation  of  the  contract  : 
I  mean  the  surrender  of  the  possession  to  the 
appellant.  Here  we  have  the  acts  of  Belknap, 
which,  when  accompanied  with  the  previous 
circumstances,  and  his  subsequent  declara- 
tions, speak  a  language  not  to  be  misunder- 
stood. 

The  whole  current  of  the  evidence  irresisti- 
blv  forces  on  the  mind  the  conclusion  that 
592*]  Niven  took  possession  as  'absolute 
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owner  of  the  farm.  Belknap,  shortly  after, 
declared  to  one  of  the  witnesses  that  he  had 
now  sold  his  farm,  and  got  out  of  his  difficul- 
ties. This  declaration  shows  conclusively  that 
he  considered  himself  a  party  to  the  sale,  and 
is  utterly  inconsistent  with  any  pretended 
claim  of  the  equity  of  redemption  now  set 
up.  No  complaint  was  then  made  that  this 
was  the  result  of  necessity,  and  against  his 
will.  He  permitted  the  appellant  to  go  on 
making  valuable  improvements,  without  the 
least  suggestion  of  any  remaining  claim.  This 
is  not  simply  a  case  o'f  part-performance  ;  so 
far  as  performance  is  connected  with  the  con- 
tract, it  has  been  completed.  The  full  consid- 
eration money  was  paid,  though  not  to  Bel- 
knap himself,  yet  to  his  use  and  benefit,  and 
the  possession  of  the  farm  surrendered  to  the 
purchaser.  If,  as  is  now  set  up  on  the  part  of 
the  respondent,  Belknap  intended  to  retain  his 
right  to  the  equity  of  redemption,  the  char- 
acter of  fraud  is  stamped  upon  his  whole  con- 
duct ;  and  no  one  ought  to  be  permitted  to 
profit  by  the  mistakes  which  have  been  pro- 
duced by  this  fraud  and  misrepresentation.  In 
opposition  to  all  this,  however,  it  has  been 
urged  that  the  inference  to  be  drawn  from  the 
written  evidence  in  the  cause  is,  that  Niven 
considered  himself  as  purchasing  only  a  mort- 
gage interest,  and  that  Belknap  had  not  parted 
with  his  equity  of  redemption.  The  docu- 
ments referred  to  are  the  covenant  in  Brush's 
deed  against  any  equity  of  redemption,  and 
the  assignment  of  the  mortgages  to  Niven. 
With  respect  to  the  first,  I  cannot  think  it  af- 
fords the  conclusion  that  has  been  attempted 
to  be  drawn  from  it.  Had  the  covenant  been 
special,  pointing  to  this  particular  equity  of 
redemption,  the  inference  might  be  just.  But 
being  general,  as  it  is,  it  furnishes  no  more 
evidence  of  an  acknowledged  outstanding 
equity  of  redemption,  than  of  any  other  in- 
cumbrance  falling  within  the  terms  used  in  the 
covenant.  The  assignment  of  the  mortgages 
to  Niven  appear  to  me  entitled  to  more  consid- 
eration ;  yet  I  cannot  think  it  a  controlling 
circumstance.  It  might  have  been  done  with 
a  view  to  guard  against  intervening  incum- 
brances, *which  might  have  been  [*593 
created  by  Belknap.  Whatever  the  object  was, 
the  measure  must  have  received  the  assent  and 
approbation  of  Belknap,  and  was  not  done  for 
the  purpose  of  holding  a  rod  over  him.  He 
could  not  consider  himself  as  remaining  per- 
sonally liable  for  this  mortgage  money,  or  we 
should  not  hear  him  declaring  that  he  had  now 
got  rid  of  his  difficulties  and  embarrassments. 
If  Niven's  purchase  extended  only  to  Brush's 
interest  in  the  mortgages,  the  assignment  was 
amply  sufficient,  of  itself,  to  transfer  that 
right,  and  the  deed  executed  by  Brush  was 
useless.  This  deed  speaks  a  language  directly 
repugnant  to  the  idea  of  a  mere  assignment  of 
a  mortgage  interest,  and  no  possible  induce- 
ment to  its  execution  by  Brush  can  be  assign- 
ed, unless  an  absolute  estate  was  intended  to 
be  granted.  It  cannot,  I  think,  be  doubted 
but  that  the  respondent  is  to  be  considered  in 
the  character  of  a  purchaser  with  notice  ;  and, 
of  course,  the  same  rules  of  law  and  principles 
of  equity  may  be  applied  to  him,  which 
might  have  been  applied  to  Abel  Belknap,  his 
father,  from  whmn  he  purchased. 
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From  this  examination  of  the  testimony,  I 
think  I  am  warranted  in  concluding  that  the 
following  facts  are  established  :  That  Niven's 
object  and  intention,  from  his  first  application 
to  Belknap,  and  throughout  the  whole  trans- 
action, was  to  make  an  absolute  purchase  of 
the  farm.  That  Belknap  represented  to  him 
that  Brush  was  the  proper  and  only  person  to 
apply  to  for  that  purpose.  That  the  contract 
between  Brush  and  Niven  was  for  an  absolute 
purchase,  and  not  a  mere  mortgage  interest. 
That  Belknap  either  assented  to  the  contract, 
or  by  his  representations  and  conduct,  induced 
Niven  to  believe  he  should  be  safe  in  a  title  de- 
rived from  Brush.  That  Belknap,  in  pursuance 
-of  this  contract,  surrendered  the  possession  to 
Niven,  as  absolute  owner,  and  suffered  him  to 
go  on  making  improvements  for  several  years, 
without  the  least  intimation  of  his  having  any 
•claim  to  the  equity  of  redemption  now  set  up. 
All  which,  in  my  judgment,  are  sufficient  to 
take  the  case  out  of  the  statute  of  frauds,  and 
594*]  presents  a  strong  *claim  on  the  part  of 
the  appellant  to  the  equitable  relief  prayed  for 
in  the  court  below. 

I  am  of  opinion,  therefore,  that  the  decree 
•of  the  Court  of  Chancery  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  His  Honor,  the 
Chancellor,  be  reversed.  And  it  was  further 
ordered,  adjudged  and  decreed  that  the  re- 
spondent, Chauncey  Belknap,  do,  without  de- 
lay, execute  and  deliver  unto  the  appellant, 
Daniel  Niven,  a  competent  release  of  all  his, 
the  said  Chauncey  Belknap's  right,  title,  inter- 
est and  claim  in  and  to  the  lands  and  premises 
in  the  pleadings  in  this  cause  mentioned,  suf- 
ficient to  quiet  the  said  Daniel  Niven,  his  heirs 
.and  assigns,  in  the  peaceable  and  full  enjoy- 
ment thereof,  against  any  right  or  claim  of  the 
Chauncey  Belknap,  or  his  heirs,  of,  in  or  to 
the  said  lands  and  premises ;  the  form  of 
which  release  shall  be  settled  by  one  of  the 
masters  in  chancery,  in  case  the  parties  disa 
gree  respecting  the  same.  And  in  case  this  de- 
cree cannot  be  executed,  by  reason  of  death, 
or  for  any  other  cause,  then  it  was  further  or- 
dered, adjudged  and  decreed  that  the  Chancel- 
lor, on  application  for  that  purpose,  award  a 
perpetual  injunction  in  favor  of  the  appellant, 
according  to  the  prayer  of  the  said  bill,  and 
the  effect  of  this  decree.  And  it  was  further 
ordered,  adjudged  and  decreed  that  the  re- 
spondent, Chauncey  Belknap,  pay  unto  the 
appellant,  Daniel  Niven,  his  costs  in  the  Court 
of  Chancery,  to  be  taxed  by  a  master,  and  that 
the  pleadings  and  proceedings  sent  here  from 
the  Court  of  Chancery,  be  remitted  to  the  Court 
of  Chancery,  with  this  decree,  to  be  executed 
by  that  court. 

Judgment  of  reversal. 

Distinguished  in— 83  N.  Y.,  40. 

Cited  in— 14  Johns.,  43  ;  1  Wend,,  666 ;  16  Wend., 
317  ;  1  Johns.  Ch.,  149 ;  9  Barb.,  27  ;  43  How.  Pr.,  293 ; 
5  Duer,  283. 


•595*]  *DOUW  CLUTE,  Appellant. 

v. 
JOHN  ROBISON,  Respondent. 

Bond  and  Mortgage — Bond  of  Defeasance — Con- 


dition, tlw  Delivery  of  Good  and  Sufficient 
Deed— Refusal  to  Accept  Deed — Assignment  of 
Bond  and  Mortgage — Equities — Doubtful  Ti- 
tle— Good  Title  at  Time  of  Decree — Compen- 
sation. 

C.  grave  a  bond  and  mortgage  to  B.,  and  took  a 
bond  of  defeasance  from  B.,  conditioned,  that  if  C. 
should  execute  to  B.,  on  or  before  a  certain  day,  a 
good  and  sufficient  deed  of  a  certain  parcel  of  land, 
that  then  B.  should  deliver  up  tht;  bond  and  mort- 
gage to  be  cancelled.  C.  tendered  the  deed  to  B.,  be- 
fore the  day  limited  in  the  defeasance,  and  demand- 
ed the  bond  and  morgtage,  but  B.  refused  to  accept 
the  deed,  or  give  up  the  bond  and  mortgage,  on  the 
ground  that  C.  had  not  a  complete  title  to  the  land 
described  in  the  deed.  B.  after  <v  ards  sold  and  as- 
sig-ned  the  bond  and  mortgage  to  K.,  who  filed  a  bill 
for  the  foreclosure  of  the  mortgage  and  the  pay- 
ment of  the  money.  It  was  held  that  K.  took  the 
assignment  of  the  bond  and  mortgage,  subject  to 
all  the  equity  existing  between  C.  and  B.,  and  that  it 
was  immaterial  whether  he  had  notice  of  the  de- 
feasance, or  not;  nor  was  it  requisite  that  the  de- 
feasance should  have  recorded. 

The  act  concerning  the  registry  of  mortgages 
does  not  apply  to  such  a  case. 

A  covenant  to  execute  and  deliver  a  good  and  suf- 
ficient deed,  means  an  operative  conveyance,  or 
one  that  transfers  a  good  and  sufficient  title  to  the 
lands  conveyed. 

The  conveyance  of  a  title,  admitted  to  be  doubt- 
ful, is  not  a  good  performance  of  a  covenant  to 
execute  a  good  and  sufficient  deed.  But  if  the  party 
covenanting  to  convey  has  a  good  and  perfect  title, 
at  the  time  of  the  decree,  or  the  coming  in  of  the 
master's  report,  it  is  sufficient ;  and  he  may  be  al- 
lowed then  to  perform  his  contract,  and  save  the 
forfeiture  of  his  bond,  on  making  compensation 
for  the  delay  of  the  performance. 

The  rule  of  compensation  in  this  case  was  the  in- 
terest on  the  bond  from  its  date  to  the  time  of  the 
final  decree. 

Citations— 2  Vern.,  692 ;  2  Vern.,  765 :  1  Ves.,  122; 
10  Ves.,  Jun.,  315 ;  2  P.  Wms.,  629 ;  1  Fonb.,  387,  388. 

THE  respondent  filed  his  bill  in  the  Court 
of  Chancery  against  the  appellant,  for  the 
foreclosure  of  the  equity  of  redemption  of  a 
mortgage,  executed  by  the  appellant  to  one 
Michael  Rawlins,  and  by  him  assigned  to  the 
respondent.  On  the  28th  February,  1800,  the 
appellant  executed  a  bond  to  Rawlins,  condi- 
tioned for  the  payment  of  $1,200,  on  or  before 
the  28th  February,  1807,  with  interest  yearly ; 
and  for  securing  the  payment  of  the  bond,  at 
the  same  time  executed  a  mortgage  of  the 
south  half  part  of  lot  No.  152,  in  the  Western 
Allotment  of  Kingsborough,  in  the  town  of 
Johnstown,  containing  49  acres  of  land.  On 
the  17th  December,  1800,  Rawlins  assigned  the 
bond  and  mortgage  to  the  respondent,  to  se- 
cure the  payment  of  $75  due  on  a  judgment, 
and  of  $1,105  for  goods  sold  and  delivered  to 
him,  of  which  assignment  the  appellant  had 
notice. 

The  appellant,  in  his  answer,  admitted  the 
execution  of  the  bond  and  mortgage,  but  al- 
leged that  at  the  time  they  were  executed,  the 
said  Michael  Rawlins  signed,  sealed  and  de- 
livered to  the  appellant,  as  a  defeasance  to  the 
same,  *a  bond  in  the  penalty  of  $2,400,  [*596 
with  a  condition  thereunder  written,  "that  if 
the  appellant,  his  heirs,  executors  and  admin- 
istrators should  well  and  truly  execute  unto 
the  said  Michael  Rawlins,  his  heirs,  executors, 
administrators  and  assigns,  a  good  and  suffi- 
cient deed  or  conveyance  for  300  acres  of  land 
in  the  township  of  Galen,  commonly  called  by 
the  name  of  the  military  land,  the  same  being 
part  of  the  said  tract  of  land  distinguished  by 
lot  number  56,  on  or  before  the  1st  day  of  May 
then  next,  then  the  said  bond  and  mortgage 
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(describing  them)  should  be  surrendered  and  | 
given  up  to  the  appellant."  The  appellant's 
answer  further  stated  that  the  mortgaged  ] 
premises  were  purchased  by  him  of  Rawlins,  i 
to  whom  he  was  to  convey  a  house  and  lot  of 
ground  in  Schenectady,  which  had  been  done, 
and  also  800  acres  of  land  in  Galen,  at  four  j 
dollars  per  acre  ;  but  as  the  appellants's  title  to  j 
the  said  land  was  not  then  complete,  the  bond 
and  mortgage  was  taken  to  secure  the  convey- 
ance, on  the  1st  May  then  next,  with  the  de- 
feasance. That  on  the  28th  April,  1800,  he 
executed  a  good  and  sufficient  deed  for  the 
said  800  acres  of  land  in  Galen,  and  on  the  30th 
of  the  same  month  tendered  the  same  deed  to 
Rawlins,  and  demanded  the  bond  and  mort- 
gage ;  but  that  Kawlins  refused  to  accept  the 
deed,  or  to  deliver  up  the  bond  and  mortgage. 
The  appellant  denied  that  he  had  authorized,  or 
assented  to  the  assignment  of  the  bond  and 
mortgage,  or  had  any  notice  of  such  assign- 
ment, until  the  1st  Jannary,  1801,  and  that,  on 
the  next  day,  he  showed  the  bond  and  defeas- 
ance to  the  respondent,  and  informed  him  of 
the  tender  and  request  made  to  Rawlins,  and 
offered  the  deed  to  the  respondent,  who  refused 
to  accept  it.  The  appellant  admitted  that  the 
respondent  had  demanded  payment  of  the 
bond,  vhich  had  been  refused,  and  he  insisted 
that  by  the  defeasance  and  tender  of  the  deed, 
he  was  wholly  exonerated  from  the  payment  of 
the  bond,  in  law  and  equity  ;  and  he  offered 
to  deliver  the  deed  to  Rawlins  or  the  respond- 
ent, or  to  execute  such  other  good  and  suffi- 
cient deed,  as. the  court  might  direct.  The 
597*]  respondent,  *having  obtained  leave 
of  the  Court  of  Chancery,  filed  his  supple- 
mental bill,  in  which  he  more  particularly 
stated  the  agreement  and  sale  of  the  mortgaged 
premises,  as  mentioned  in  the  appellant's  an- 
swer to  the  original  bill ;  and  that  when  the 
defeasance  was  executed,  it  was  the  full  un- 
derstanding and  agreement  of  the  appellant 
and  Rawlins  that  the  appellant  should  convey 
a  good,  clear  and  legal  title  to  the  moiety  of 
the  said  lot  number  56,  in  Galen,  and  that  the 
completion  of  the  purchase  was  postponed, 
and  the  said  bond  and  mortgage  given  for  that 
purpose.  That  the  appellant,  on  the  30th 
April,  1800,  offered  Rawlins  a  paper  or  writ- 
ing, purporting  to  be  a  conveyance  of  the 
moiety  of  the  said  lot  number  56,  in  Galen, 
and  requested  the  bond  and  mortgage  to  be 
delivered  up  to  him  ;  but  that  Rawlins  de- 
manded of  the  appellant  if  he  had  a  better 
title  than  he  had  when  the  bond  and  mortgage 
were  executed,  and  being  answered  in  the 
negative,  he  refused  to  accept  the  deed,  or  de- 
liver up  the  bond  and  mortgage.  That  the 
said  lot  number  56,  in  Galen,  is  one  of  those 
lots  of  land  set  apart  for  the  officers  and  sol- 
diers of  the  late  New  York  line  of  the  Army, 
commonly  called  dead  soldier  lots,  being  pat- 
ented to  officers  and  soldiers  who  served  in  the 
said  line  of  the  Army,  and  died  prior  to  the 
27th  of  March,  1783  ;'  and  that  the  appellant 
had  not,  on  the  said  30th  of  April,  1800,  or  at 
any  other  time,  nor  at  the  exhibition  of  the 
said  supplemental  bill,  any  legal  title  to  the 
said  lot,  or  the  said  moiety  thereof,  nor  was 
he,  at  either  of  those  times,  able  to  make  a 
good  and  sufficient  conveyance  of  the  same. 
To  the  supplemental  bill  of  the  respondent,  the 
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appellant  pleaded  In  part,  and  answered  as  to- 
the  rest.  By  his  plea  he  insisted  upon  the  bond 
of  defeasance,  the  tender  of  the  deed,  and  the 
demand  of  the  surrender  of  the  bond  and  mort- 
gage, and  the  refusal  by  Rawlius,  and  that 
there  never  was  any  agreement  relative  to  the 
said  conveyance  of  the  moiety  of  lot  number 
56  different  from  that  contained  in  the  defeas- 
ance, in  bar  to  the  relief  prayed  for,  and  to- 
such  parts  of  the  said  bill,  *as  sought  [*5O8 
a  discovery  of  a  different  agreement,  or  a  dis- 
cover}' of  the  appellant's  title. 

The  Chancellor,  on  the  15th  December,  1803, 
overruled  the  appellant's  plea,  and  ordered  an 
answer  to  so  much  of  the  respondent's  bill  as 
was  comprised  in  the  said  plea.  The  appel- 
lant then  put  in  such  answer,  and  admitted  the 
bargain  about  the  purchase  of  the  farm  at 
Johnstown  of  Rawlins,  in  payment  for  which 
the  house  and  lot  in  Schenectady  was  to  be- 
conveyed  to  Rawlins,  and  also  300  acres  of 
land  in  lot  number  56,  in  Galen  ;  but  he  de- 
nied that  the  proposition  to  purchase  first 
came  from  him,  or  that  he  agreed  to  convey  a 
moiety  of  the  said  lot  number  56,  but  only  300 
acres.  The  appellant  admitted  that  the  deed 
for  the  farm  in  Johnstown  was  deposited  with 
one  William  Adams,  until  the  deed  for  the 
300  acres  of  land,  in  lot  number  56,  in  Galen, 
should  be  made  out,  but  denied  that  he  repre- 
sented his  title  to  the  said  300  acres  to  be  de- 
fective, or  his  inability  to  execute  a  good  deed, 
or  that  such  representation  was  the  ground  of 
leaving  the  deed  for  the  farm  with  Adams  ;. 
and  he  averred  that  Rawlins  was  made  acquaint- 
ed with  the  appellant's  title,  and  agreed  to  take 
his  warranty  deed  for  the  300  acres,  in  satis- 
faction for  the  $1,200.  That  the  appellant, 
having  been  informed  that  the  Legislature 
would  probably  make  some  provision  to  re- 
move all  doubts  about  the  titles  to  lands  pa- 
tented in  the  names  of  deceased  soldiers,  and 
that  his  title  would  thereby  be  put  out  of  all 
dispute,  was  induced  to  delay  executing  the 
deed,  and  for  that  reason  only,  the  deeds  were 
deposited  with  Adams.  That  in  February, 
1800,  apprehending  that  no  legislative  provis- 
ion would  be  made  relative  to  titles  for  lands 
patented  to  deceased  soldiers,  before  the  end 
of  the  session  of  the  Legislature,  and  being 
desirous  to  have  his  title  deed  for  the  farm  at 
Johnstown  in  his  possession,  it  was  agreed  on 
the  28th  February,  1800,  that  the  deeds  in  the 
hands  of  Adams  should  be  delivered  to  the 
grantees  respectively,  and  that  the  bond  and 
mortgage  and  defeasance  should  be  executed, 
which  was  accordingly  done,  as  before  stated  ; 
*but  the  appellant  denied  that  he  did,  [*599 
on  the  28th  February,  1800,  or  at  any  other 
time,  declare  his  inability  to  make  and  convey 
a  good  title  for  the  said  300  acres  in  lot  num- 
ber 56,  in  Galen  ;  and  he  averred  that  he  was 
advised  and  always  thought  his  title  was  good ; 
and  that  the  agreement  relative  to  the  convey- 
ance of  the  said  300  acres  of  land,  upon  which 
the  said  bond  and  mortgage  were  to  be  given  up, 
is  contained  in  the  condition  of  the  bond  of  de- 
feasance ;  and  that  there  never  was  any  dif- 
ferent agreement,  verbal  or  written,  relative 
to  the  said  terms  of  conveyance.  The  appel- 
lant demurred  to  such  parts  of  the  respond- 
ent's bill  as  prayed  a  discovery  of  any  parol 
agreement  relative  to  the  said  800  acres  of  land, . 
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or  the  said  terms  of  purchase  variant  from  the 
said  bond  of  defeasance.  The  appellant  furth- 
er admitted  that  he  tendered  to  Rawlins,  on 
the  80th  April,  1800,  the  deed  set  forth  in  the 
original  bill,  and  demanded  the  bond  and 
mortgage,  and  that  Rawlins  refused  to  receive 
the  deed,  or  give  up  the  bond  and  mortgage  ; 
but  he  denied  that  Rawlins  demanded  of  him 
whether  he  could  make  a  better  title  to  the 
moiety  of  the  said  lot,  number  56,  than  he  had 
when  the  bond  and  mortgage  were  executed. 
It  was  admitted,  also,  that  lot  number  56  was 
one  of  those  described  as  dead  soldier  lots  ;  and 
that  letters  patent  were  granted  for  the  said 
lot,  containing  600  acres,  dated  the  20th  March, 
1793,  pursuant  to  an  act  of  the  Legislature, 
entitled  "  An  Act  to  carry  into  effect  the  con- 
current resolutions  and  acts  of  the  Legislature 
for  granting  certain  lands  promised  to  be  given 
as  bounty  lands,  and  for  other  purposes  there- 
in mentioned,"  in  the  name  of  one  John  Van 
Huysen,  excepting  all  gold  and  silver  mines, 
and  100  acres  to  be  laid  out  in  a  square,  at  the 
S.  E.  corner  of  the  lot,  and  five  acres  of  every 
100,  for  highways,  &c.,  to  hold  to  the  said  John 
Van  Huysen,  his  heirs  and  assigns  forever  ; 
that  Van  Huysen  was  a  soldier  in  the  New 
York  line  of  the  Army  of  the  United  States, 
and  died  in  the  year  1781,  unmarried,  and 
without  issue,  leaving  two  brothers  and  three 
6OO*]  sisters.  The  appellant  then  stated  a  *de- 
duction  of  his  title  from  some  of  the  brothers 
and  sisters  of  Van  Huysen,  by  which  he  be- 
came entitled  to  three  undivided  fifth  parts  of 
the  said  lot  in  fee  (excepting  the  100  acres  re- 
served in  the  patent),  and  that  he  took  posses- 
sion of  the  lot  in  February,  1798.  That  by  an 
act  of  the  Legislature,  entitled  ' '  An  Act  grant- 
ing relief  to  certain  persons  claiming  title  to 
lands  in  the  counties  of  Cayuga  and  Onon- 
daga,"  passed  the  5th  of  April,  1803,  the  title 
of  all  lands,  theretofore  granted  by  letters- 
patent  to  officers  and  soldiers  serving  in  the 
New  York  line  of  the  Army  of  the  United 
States,  and  who  died  previous  to  the  27th 
March,  1783,  was  declared  to  have  been  vested 
in  them  on  their  deaths  respectively,  by  which 
act  any  doubts  which  might  have  existed  re- 
specting the  appellant's  title,  were  totally  re- 
moved. 

Several  witnesses,  who  were  examined  in 
the  court  below,  proved  that  at  the  time  the 
bargain  was  made  between  Rawlins  and  the 
appellant  for  the  purchase  of  the  farm  in 
Johnstown,  and  before  the  delivery  of  the 
de'eds,  the  appellant  told  Rawlins  his  title  to 
the  300  acres  of  land,  in  lot  number  56,  in 
Galen,  was  in  dispute  before  the  Onondaga 
commissioners  ;  and  that  he  offered  to  give 
the  bond  and  mortgage,  and  to  procure  a  good 
title  for  the  300  acres  of  land  by  the  first  day 
of  May  then  next,  to  which  Rawlins  consent- 
ed ;  and  that,  on  the  30th  April,  1800,  when 
the  deed  was  tendered  to  Rawlins,  the  appel- 
lant, on  being  asked  by  Rawlins  whether  he 
had  a  better  title  than  when  he  executed  the 
bond  and  mortgage,  answered  that  he  had  not. 

His  Honor,  the  Chancellor,  after  a  hearing 
of  the  cause,  on  the  llth  day  of  September, 
1805,  decreed  a  sale  of  the  mortgaged  prem- 
ises, and  that  the  moneys  arising  from  the  sale 
should  be  brought  into  court.  From  this  de- 
cree an  appeal  was  made  to  this  court. 
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The  reasons  for  the  decree  were  thus  as- 
signed by 

THE  CHANCELLOB.  There  can  be  no  doubt 
but  that  the  respondent  took  his  assignment 
subject  to  all  equities  which  attached  to  it, 
in  the  hands  of  Michael  Rawlins.  It  could  not, 
^therefore,  be  necessary  to  examine  [*6O1 
whether  he  had  notice  of  the  instrument,  in- 
tended to  operate  as  a  defeasance.  There  is, 
however,  no  proof  of  such  notice,  and  the 
complainant  in  his  answer  to  the  cross-bill, 
has  expressly  denied  it.  The  Registering  Act 
has  no  influence  on  the  case.  It  was  enacted, 
not  for  the  security  of  the  mortgagee,  or  his 
assignee,  but  as  a  protection  to  bona  fide  pur- 
chasers of  the  mortgaged  premises. 

All  the  witnesses  examined  in  this  cause 
concur  in  stating,  that  at  the  time  the  deed  for 
the  house  and  lot  in  Schenectady,  and  the  farm 
in  Johnstown,  were  executed,  the  completion 
of  the  conveyance  for  the  one  half  of  No.  56, 
in  the  township  of  Galen,  was  postponed,  for 
the  express  purpose  of  enabling  the  appellant 
to  perfect  the  title  to  it.  When  the  tender  of 
the  deed  was  made,  the  title  was  precisely  in 
the  same  situation  in  which  it  was  at  the  time 
the  other  conveyances  were  executed  ;  and  the 
intent  of  the  parties,  as  expressed  in  the  sev- 
eral written  instruments,  combined  with  the 
other  circumstances  attending  the  transaction, 
as  related  by  the  witnesses,  clearly  show  that 
no  reliance  was  placed  on  the  personal  respon- 
sibility of  the  appellant.  The  lands  were  valued 
at  four  dollars  per  acre,  and  the  bond  and 
mortgage  were  for  that  sum,  and,  if  a  good 
and  sufficient  title  was  made  to  Rawlins,  by 
the  defendant,  on  or  before  the  1st  day  of  May 
then  next,  it  was  to  operate  as  a  satisfac- 
tion. 

It  is  no  answer  to  this,  to  say  that,  notwith- 
standing the  impressions  they  had  respecting 
the  title,  it  might  have  been  mairtained  at 
law.  The  parties  agreed  for  a  title  without  a 
cloud,  or  embarrassment.  The  doubts  that 
existed  were  to  be  removed  by  an  act  of  the 
Legislature.  Their  expectations  were  not  real- 
ized, and  the  title  remained  it  statu  quo.  Nor 
could  it  be  reasonable  to  exact  from  Rawlins 
a  longer  delay,  in  the  hope  that  a  future  Leg- 
islature might  pass  an  act,  confirming  the 
title.  The  appellant  had  undertaken  to  have 
the  subsisting  difficulties  obviated,  by  a  cer- 
tain day,  and  his  failure  was  at  his  own 
peril. 

*As  to  the  intent  of  the  parties,  this  [*6O2 
is  a  clear  case,  and  the  defendant  is  bound  to 
pay  the  equivalent  stipulated. 

It  will  be  discovered  that  I  do  not  include 
in  the  case  the  considerations  which  were 
urged  to  induce  a  liberal  construction  of  the 
act,  making  provisions  for  granting  bounty 
lands  to  the  persons  serving  in  a  military 
capacity  during  the  Revolutionary  war.  The 
parties,  both  by  their  professions  and  acts, 
showed  that  it  was  their  intention  to  have 
their  doubts  respecting  the  title  settled  before 
it  was  devolved  on  Rawlins.  If  those  doubts 
remained  unsettled,  the  sole  object  of  the  de- 
lay was  defeated,  and  within  the  intent  of  the 
contract,  the  defendant  could  not,  by  his  con- 
veyance, vest  a  good  and  sufficient  title. 

The  money  secured  by  the  mortgage   was 
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not  payable  until  1807 ;  but  the  interest  was 
to  be  paid  annually. 

I  was,  therefore,  of  opinion  that  the  ap- 
pellant must  perform  the  alternative,  by  pay- 
ing the  amount  of  the  interest  due  on  the 
mortgage,  and  that,  to  ascertain  it,  a  refer- 
ence to  a  master  was  proper.  All  further  di- 
rections were  reserved  until  the  coming  in  of 
the  master's  report. 

Mr.  Henry,  for  the  appellant.  When  this 
cause  was  first  commenced  it  involved  a  ques- 
tion of  great  and  general  importance  ;  and 
though  the  Act  of  the  Legislature  of  the  5th  of 
April,  1803,  by  removing  the  doubts  which 
existed,  relative  to  the  titles,  under  patents 
issued  in  the  names  of  deceased  soldiers,  has 
diminished  that  importance,  yet  the  decision 
of  the  cause  deeply  concerns  the  particular  in- 
terest of  the  appellant. 

It  will  be  contended,  on  the  part  of  the  res- 
pondent, that  having  taken  the  assignment  of 
the  bond  and  mortgage,  without  notice  of  the 
defeasance,  he  is  not  to  be  affected  by  that 
instrument.  But  it  is  a  general  principle,  to 
which  there  is  no  exception,  but  in  cases 
governed  by  the  law  merchant,  that  an 
assignee  of  a  chose  in  action  takes  it  subject 
to  all  the  equity  which  could  exist,  had  it  re- 
mained in  the  hands  of  the  assignor.  (2  Vern., 
692,  765  ;  1  Vesey,  123  ;  1  Eq.  Cas.  Abr.,  44, 
45.)  A  party  who  creates  an  estate  may  annex 
6O3*]  what  condition  to  it  he  *pleases.  In 
the  present  case  the  defeasance  was  a  con- 
dition created  at  the  time  of  the  bond  and 
mortgage.  The  respondent,  therefore,  when 
he  took  the  bond  and  mortgage,  received  it 
subject  to  the  condition  expressed  in  the  de- 
feasance, and  to  all  the  equity  existing  while 
in  the  hands  of  Rawlins.  The  condition  of  the 
bond  of  defeasance  was,  that  if  the  appellant 
should  execute  a  good  and  sufficient  deed  or 
conveyance  for  300  acres  of  land,  in  lot  No. 
56,  in  Galen,  on  or  before  the  1st  day  of  May 
then  next,  the  bond  and  mortgage  was  to  be 
given  up  to  the  appellant.  When  the  ap- 
pellant, therefore,  on  the  30th  day  of  April, 
tendered  the  conveyance  to  the  respondent,  he 
saved  the  forfeiture,  or  in  other  words,  per- 
formed the  condition  of  the  bond  of  defeasance, 
and  became  entitled  to  have  the  bond  and 
mortgage  given  up  to  him.  It  is  said,  how- 
ever, that  the  appellant  was  to  give  a  perfect 
title  to  the  land,  and  not  merely  a  good  deed. 
But  the  condition  speaks  only  of  a  good  and 
sufficient  conveyance  ;  and  there  may  be  a 
good  and  sufficient  deed  to  convey  an  estate, 
though  by  some  possible  doubts,  or  defects, 
the  title  may  not  be  absolutely  perfect.  To 
show  that  the  appellant  undertook  to  convey  a 
perfect  title,  the  respondent  has  resorted  to 
parol  evidence,  to  explain  or  vary  the  terms  of 
the  written  contract,  as  expressed  in  the  bond 
of  defeasance.  Parol  evidence  is  never  admis- 
sible, unless  to  explain  a  latent  ambiguity,  to 
repeal  fraud,  to  correct  an  accidental  mistake, 
or  to  rebut  an  equity  or  presumption.  Here 
is  no  latent  ambiguity,  no  doubt  arising  from 
facts  extrinsic  to  the  instrument.  There  is  no 
fraud  or  mistake  alleged  in  the  respondent's 
bill  (2  Brown,  C.  C.,  94),  nor  is  any  pretended. 
The  general  rule  will  be  found  laid  down  and 
recognized  in  the  following  authorities :  2 
Vernon,  34  ;  Bunbury,  65 ;  2  Atkyns,  683  ;  1 
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Brown, C.  C.,  98,388;  4  Brown,  C.  C.,  414, 
477  ;  1  Vesey,  Jun.,  241,  326,  402  ;  3  Vesey, 
Jun.,  84;  5  Vesey,  Jun.,  688.  The  excep- 
tions, or  qualifications  of  the  general  rule,  may 
be  seen  in  2  P.  Wms.,  202  ;  I  Brown,  C.  C., 
75  :  1  Vesey,  Jun.,  565 ;  2  Vesey,  Jun.,  100  ;  5 
Vesey,  Jun",  647  ;  7  Vesey,  Jun.,  575  :  8  Vesey, 
Jun.,  22.  (See on  the  subject  fully  treated  in 
Roberts  on  Frauds,  pp.  1-90.)  *But  [*6O4 
the  principal  ground  on  which  the  cause 
of  the  appellant  rests,  is,  his  capacity  to  make 
a  good  and  sufficient  deed  or  title  to  Rawlins, 
pursuant  to  his  agreement.  By  a  resolution  of 
Congress,  of  the  16th  September,  1776  (Journ- 
als of  Congress,  Vol.  I.,  p.  337),  for  the  en- 
couragement of  soldiers,  lands  were  to  be 
given  ' '  to  such  officers  and  soldiers  as  should 
engage  in  the  service,  and  continue  therein 
until  the  close  of  the  war,  or  until  discharged 
by  Congress,  and  to  the  representatives  of  such 
officers  and  soldiers  as  should  be  slain  by  the 
enemy. "  By  the  Act  of  the  Legislature  of  this 
State  passed  the  20th  July,  1782  (Greenleafs 
Ed.  of  the  laws  of  N.  Y.,  Vol.  I.,  p.  55),  and 
by  the  concurrent  resolutions  of  both  houses, 
on  the  27th  March,  1783,  and  the  Act  of  the 
llth  May,  1784  (Greenleaf's  Ed.  of  the  laws  of 
N.  Y.,  Vol.  I.,  p.  125),  the  resolution  of  Con- 
gress is  recognized,  and  the  Legislature  declare 
their  intention  to  carry  it  into  effect,  so  far  as 
it  respected  this  State,  and  set  apart  certain 
tracts  of  land  for  that  purpose  ;  a  return  is 
directed  to  be  made  of  all  persons,  or  their 
legal  representatives,  who  are  entitled  to  lands, 
by  virtue  of  the  resolutions  and  acts  of  the  Legis- 
lature, and  the  surveyor-general  is  directed  to 
lay  out  the  tract  of  country  assigned,  into 
townships,  and  those  townships  into  lots,  and 
to  determine,  by  ballot,  to  whom  such  lots 
were  to  belong,  and  the  governor  is  directed 
to  issue  patents  for  the  lote,  to  the  persons,  to 
whom  the  lots  shall  respectively  fall,  on  such 
balloting.  The  Act  of  the  28th  February, 
1798  (Greenleaf's  Ed.  of  the  laws  of  N.  Y., 
Vol.  II.,  p.  381),  refers  to  the  previous  acts 
and  resolutions,  and  directs  the  surveyor- 
general  to  lay  out  the  lands ;  and  patents  are 
directed  to  be  issued  for  the  lots  drawn  by 
ballot,  in  the  names  of  the  officers  and  soldiers 
entitled  to  lands,  or  their  legal  representatives. 
On  the  6th  April,  1790  (Greenleaf's  Ed.  of  the 
laws  of  N.  Y.,  Vol.  II.,  p.  332),  another  act 
was  passed,  "  to  carry  into  effect  the  con- 
curent  resolutions  and  acts  of  the  Legislature, 
for  granting  certain  lands,  as  bounty  lands," 
&c.  And  it  is  expressly  directed  that  the 
letters  patent,  to  be  issued  pursuant  to  the 
concurrent  resolutions  and  previous  acts  of  the 
Legislature,  shall  be  issued  in  the  names  of  the 
persons  who  have  actually  served  in  the  line 
of  the  Army  of  the  United  States,  aud  to  their 
heirs  and  assigns  forever ;  and  it  is  declared 
*that  the  lands  so  to  be  patented  shall  [*6O5 
be  deemed,  considered  and  adjudged  to  have 
vested  in  the  respective  grantees,  and  their 
heirs  and  assigns,  respectively,  on  the  27th 
March,  1683.  Until  the  report  of  the  Onon- 
datra  commissioners,  inserted  in  the  journals 
of  the  Assembly,  the  17th  February,  1800,  no 
doubt  existed  of  the  validity  of  the  patents,  in 
the  names  of  deceased  soldiers,  issued  by  the 
commissioners  of  the  land  office.  The  opinion 
contained  in  that  report  is  dictated  by  a  narrow 
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and  technical  spirit  ;  and  if  the  resolutions 
and  various  acts  on  the  subject  are  attentively 
examined,  it  will  be  found  inconsistent  with 
the  liberal  intentions  of  the  Legislature.  The 
Onondaga  commissioners  admit  that  it  was 
the  intention  of  the  Legislature  to  make  their 
bounty  co-extensive  with  the  resolution  of  Con- 
gress. Present  service,  or  existence,  was  not 
the  basis  of  the  grant.  The  Act  of  the  llth 
May,  1784,  declares  all  the  officers  and  soldiers 
belonging  to  Lamb  s  regiment  of  artillery,  in 
the  year  1781,  entitled  to  bounty  lands.  The 
war  ended  in  1782,  and  many  must  have  died, 
or  been  killed,  before  the  27th  March,  1783. 
All  these  classes  of  soldiers  were  comprehend- 
ed in  the  legislative  bounty,  and  it  is  clear  that 
by  the  words  "heirs  and  assigns, "it  was  intend- 
ed to  designate  the  persons  to  be  benefited  by  the 
grants,  that  is,  the  representatives  of  deceased 
soldiers,  and  not  merely  to  express  the 
quantity  of  interest  granted,  as  contended  by 
the  Onondaga  commissioners.  The  commis- 
sioners of  the  land  office  were  invested  with 
very  extensive  and  discretionary  powers,  in 
deciding  on  the  persgns  entitled  to  the  legisla- 
tive bounty.  There  are  no  restrictions  or 
limitations  inserted  in  the  commission.  The 
grants  were  intended  as  a  remuneration  for 
services  in  the  Revolutionary  war,  and  were 
to  be  construed  liberally,  and  not  by  frigid  and 
artificial  rules.  But  even  if  the  commissioners 
of  the  land  office  had  extended  these  grants 
beyond  the  strict  letter,  yet,  having  acted  by 
color  of  authority  at  least,  their  acts  ought  to 
be  supported.  If  this  view  of  the  subject  be 
OO6*]  correct,  *then  the  patent  to  Heysham 
was  operative  and  valid,  and  under  it  the  ap- 
pellant derived  a  good  title,  which  enabled  him 
to  execute  a  good  and  sufficient  conveyance 
for  the  HOO  acres,  pursuant  to  the  bond  of  de- 
feasance. But  by  the  Act  of  the  Legislature 
passed  the  27th  March,  1803 (Laws  N.  Y.,  Vol. 
III.,  p.  399),  "the  title  to  all  lands  before 
granted  by  letters  patent  to  officers  and  soldiers 
serving  in  the  line  of  this  State,  in  the  Army  of 
of  the  United  States,  in  the  late  war  with  Great 
Britain,  and  who  died  previous  to  the  27th  of 
March,  1783,  are  declared  to  have  been  vested 
in  the  said  persons  at  the  time  of  their  deaths 
respectively."  This  may  be  considered  as  a 
declaratory  law.  When  the  appellant,  there- 
fore, filed  his  answer  to  the  supplemental  bill 
of  the  respondent,  he  had  a  perfect  and  un- 
doubted title  to  the  land.  If  a  party  has  a 
title  at  the  time  of  the  decree,  or,  at  least,  at 
the  time  of  filipg  the  bill,  it  is  sufficient. 
(Powell  on  Contracts,  266,  267  ;  1  Brown,  C. 
C.,  332  ;  2  P.  Wms.,  629,  630  ;  10  Vesey, 
Jun.,315.) 

Mr.  Van  Vechten,  for  the  respondent.  1. 
The  mortgage  in  this  case  has  been  recorded, 
pursuaat  to  the  directions  of  the  act ;  but  there 
is  no  record  of  the  defeasance.  It  is  not  in- 
cumbent on  a  person  taking  a  mortgage  by 
assignment  to  inquire  beyond  the  face  of  the 
deed  assigned  to  him.  (Powell  on  Mortg. ,  201 , 
202,  4th  ed.)  If  there  be  any  secret  trust  or 
condition  between  the  original  parties,  the 
assignee  is  not  bound  by  it,  without  notice. 
This  principle  is  within  the  reason  and  equity 
of  the  act  requiring  mortgages  to  be  register- 
ed. The  registering  is  intended  as  a  notice  ; 
and  a  subsequent  bona,  fide  purchaser,  without 
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notice  of  any  other  instrument,  ought  to  be 
protected  against  its  secret  conditions.  If  it 
were  otherwise,  it  would  be  in  the  power  of 
the  parties  to  defeat  a  mortgage,  though  re- 
corded, by  a  separate  deed  of  defeasance  But 
by  the  act  concerning  mortgages  (Laws  N.  Y., 
Vol.  I.,  p.  480,  sec.  3),  every  deed  conveying 
real  estate,  which,  by  any  other  instrument  or 
writing,  shall  appear  to  have  been  intended  as 
a  security,  though  it  be  absolute  in  terms,  shall 
be  considered  as  a  mortgage,  and  liable  to  be 
registered  ;  and  the  persons,  for  whose  benefit 
such  deeds  are  made,  shall  not  have  the  benefit 
of  the  act,  unless  the  instrument  operating  as 
a  defeasance  be  also  recorded.  *The  act  [*6O  7 
intended  that  the  concealment  of  such  an  in- 
strument should  avoid  it,  as  against  &  bona  fide 
purchaser,  without  notice.  It  is  a  fraud,  and 
if  any  person  is  to  suffer,  it  ought  to  be  he  who 
made  the  secret  agreement.  There  is  no  rea- 
son why  this  rule,  relative  to  absolute  deeds 
with  defeasances,  should  not  be  applied  to  a 
mortgage  with  a  defeasan6e.  Again,  this 
mortgage  contains  a  power  to  sell,  on  the  non- 
payment of  the  money.  Suppose  the  mort- 
gagee, or  his  assignee,  had  proceeded  to  sell 
the  mortgaged  premises,  under  this  power, 
pursuant  to  the  directions  of  the  act,  would 
not  the  purchaser  have  acquired  a  complete 
title,  discharged  from  the  defeasance  ?  Then, 
by  analogy,  a  bona  fide  purchaser,  or  assignee 
of  the  mortgage,  without  notice  of  the  defeas- 
ance, ought  not  to  be  bound  by  it.  Why  was 
not  this  condition  inserted  in  the  mortgage 
itself  ?  By  not  doing  so,  the  purchaser  of  the 
mortgage  has  been  led  into  a  mistake.  In 
Ooodtitk  v.  Morgan  (1  Term,  762)  it  is  said  by 
Justice  Buller  to  be  an  established  rule  in  a 
court  of  equity  that  a  second  mortgagee,  who 
has  the  title  deeds,  without  notice  of  any  prior 
incumbrance,  shall  be  preferred  ;  because,  if 
a  mortgagee  lend  money  upon  mortgage, 
without  taking  the  title  deeds,  he  enables  the 
mortgagor  to  commit  a  fraud.  Whether  this 
rule  has  been  adopted  by  our  own  courts,  or 
not,  is  of  no  consequence  :  it  is  the  very  prin- 
ciple on  which  our  Registering  Act  is  founded. 
(See  ante,  510,  Johnson  v.  Stagg.)  Here  is  a 
mortgage,  in  the  usual  form,  duly  recorded  ; 
and  an  instrument  of  defeasance,  containing 
terms  and  conditions  totally  different.  If  such 
a  secret  agreement  is  to  prevail  against  a  bona 
fide  purchaser,  the  Registering  Act  may  be 
completely  evaded. 

It  is  said  that  the  assignee  must  take  the 
mortgage,  subject  to  all  the  equity  existing  be- 
tween the  original  parties.  This,  no  doubt,  is 
the  general  rule.  But  the  equity  intended  by 
that  rule  is  an  equity  clearly  arising  on  the 
face  of  the  security,  and  growing  out  of  it,  and 
not  an  equity  arising  out  of  a  separate  and 
secret  agreement.  If  an  equity  did  exist, 
it  may  be  rebutted.  Why  did  not  *the  [*6O8 
party  holding  the  defeasance  put  it  on  record 
at  the  time  the  tender  was  made  ?  The  keeping 
the  defeasance  in  his  pocket  was  a  circum- 
stance indicative  of  fraud.  Rawlins  could  not 
have  the  defeasance  recorded,  as  it  was  not  in 
his  possession  ;  it  was  the  duty  of  the  appel- 
lant to  put  it  on  the  record,  and  he  has.  by  his 
own  fault  and  neglect,  forfeited  all  claim  to 
the  protection  of  the  court.  There  is  a  super 
ior  equity  existing  in  the  case  of  the  respond 
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ent.  Any  equity  existing  in  favor  of  the  ap- 
pellant grows  out  of  the  bond  of  defeasance, 
and  on  this  he  may  have  his  remedy  against 
the  obligor. 

It  has  been  said  that  a  grantor  may  annex 
what  condition  he  pleases  to  the  estate  granted  ; 
but  there  is  a  distinction  between  a  condition 
and  a  defeasance.  A  condition  is  contained  in 
the  same  deed ;  a  defeasance  is  created  by  a 
separate  deed.  (Comyn's  Dig.,  A  ;  2  Saund., 
47  n,  iwte  1.)  In  the  first,  the  deed  itself  con- 
tains notice  of  the  condition.  The  latter  being 
debars  the  grant,  no  notice  exists. 

2.  But  has  the  appellant  performed  the  condi- 
tion of  the  bond  of  defeasance  ?  He  tendered 
what  he  called  a  good  and  sufficient  deed;  but  he 
admitted,  at  the  same  time,  that  his  title  was  no 
better  than  it  was  at  the  time  the  bond  was 
executed,  when  he  acknowledged  that  he  had 
not  a  complete  title.  In  his  answer  to  the  sup- 
plemental bill,  the  appellant  states  the  reasons 
why  the  deed  was  not  given  immediately  on 
the  conclusion  ofXhe  bargain  for  the  purchase 
of  the  farm  at  Johnstown,  and  admits  the  ne- 
cessity of  a  legislative  provision  to  remove 
doubts  concerning  his  title.  He  claimed,  then, 
to  be  discharged  from  the  condition  of  the  bond 
of  defeasance,  on  tendering  a  deed,  when  he 
admitted,  at  the  same  time,  that  his  title  was 
no  better  than  at  first.  If  it  was  a  good  and 
perfect  title  at  first,  there  was  no  necessity  for 
postponing  the  conveyance.  But  what  is 
meant  by  a  good  and  sufficient  conveyance  ? 
A  conveyance  ex  m  termini,  means  a  title  to 
be  conveyed.  A  condition  to  make  an  assur- 
ance, means  an  effectual  and  operative  assur- 
ance. (Comyn's  Dig.  Cond.,  H,  1  Roll.,  425, 
1.  35.)  A  deed  good  in  form  only  is  not  a  per- 
OO9*]  formance  of  such  a  condition.  If  *the 
appellant  means  to  claim  the  benefit  of  the  de- 
feasance, he  must  show  a  strict  performance. 
(2  Saund.,  48  b,  note.)  The  intention  of  the 
parties  is  manifest,  that  an  estate  to  Rawlins, 
his  heirs  and  assigns,  was  to  be  conveyed.  If 
a  man  covenant  to  convey  a  title,  and  that  title 
be  in  another,  the  covenant  is  broken  as  soon 
as  it  is  made.  (Shepherd's  Touchstone,  139, 
166,  170.)  The  law  requires  a  faithful  and 
substantial  performance  of  conditions,  not  one 
merely  colorable.  (Co.  Litt.,  221,  222 ;  Sir  T. 
Raym.,  464;  T.  Jones,  191  ;  Skinner,  39.) 
But  it  is  contended  that  the  appellant  had  a 
good  title.  By  common  law  a  grant  to  a  man 
deceased  is  void.  If  these  patents,  issued  in 
the  names  of  deceased  soldiers,  are  valid,  it 
must  be  by  the  provisions  of  some  statute. 
The  Act  of  the  25th  of  July,  1782,  sets  apart 
a  certain  tract  of  land  for  the  troops  of  this 
State,  serving  in  the  Army  of  the  United 
States,  that  is,  who  were  then  living.  The 
subsequent  resolutions  and  acts  of  the  Legis- 
lature designate  the  persons  entitled  to  the  leg- 
islative bounty  to  be  the  officers  and  soldiers, 
serving  in  the  Army  of  the  United  States  to 
the  end  of  the  war,  or  who  were  discharged 
from  service,  or  were  slain  in  battle.  This 
latter  description  shows  that  no  lands  were  in- 
tended to  be  given  to  the  representatives  of 
soldiers  deceased,  who  were  not  slain  in  bat- 
tle. Though  the  various  objects  of  legislative 
bounty  are  particularized,  there  are  no  pro- 
visions for  soldiers  already  deceased.  A  bene- 
factor may  limit  the  extent  of  his  bounty  in 
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any  manner  he  pleases.  No  person  can  claim 
it  who  are  not  clearly  designated  in  the  grant. 
The  commissioners  of  the  land  office  may  have 
been  deceived  by  the  returns  made  to  them ; 
but  if  they  did  grant  lands  to  persons  really 
not  entitled  under  the  acts  of  the  Legislature, 
those  grants  were  void.  The  Act  of  the  6th 
April,  1790,  fixes  the  time  when  the  estates 
granted  were  to  vest,  and  designates  those  in 
whose  names  patents  were  to  be  issued.  These 
were  persons  then  in  existence,  and  who  were 
entitled  to  lands  pursuant  to  the  Act  of  the 
25th  July,  1782,  and  the  concurrent  resolutions 
of  the  Senate  and  Assembly.  A  soldier  who 
died  of  intemperance,  or  who  had  been  killed 
in  a  duel,  previous  to  that  period,  could  not  be 
entitled  *to  land.  It  is  clear  that  the  [*61O 
persons  intended  by  the  Legislature  were  per- 
sons living  on  the  27th  March,  1783,  and  such 
as  had  died  in  battle.  But  it  is  said  that  the 
Act  of  1803  is  a  declaratory  act,  and  has  con- 
firmed all  the  grants  in  question.  If  the  act 
was  declaratory,  it  could  not  give  effect  to  a 
conveyance  made  in  1800,  which  was  then  in- 
operative. But  it  contains  provisions  in  de- 
rogation of  vested  rights,  and  requires  a  com- 
pensation to  be  made  to  persons  who  had  set- 
tled on  the  lands  under  color  of  title.  It  can- 
not, therefore,  be  considered  as  a  declaratory 
act.  But  the  appellant,  in  his  answer  to  the 
supplemental  bill,  admits  that  his  title  was  in- 
complete. The  Onondaga  commissioners  were 
of  opinion  that  the  patents  issued  in  the  names 
of  deceased  soldiers  were  not  valid ;  and  the 
Supreme  Court,  in  the  case  of  Jackson,  ex  dem. 
Sherwood,  v.  Phelps  (3  Caines,  62),  were  of  the 
same  opinion.  It  appears,  then,  that  there 
were  serious  doubts  entertained  by  lawyers  as 
to  the  validity  of  the  appellant's  title.  The 
tender  of  a  conveyance  of  a  title  so  doubtful 
can  never  be  considered  as  a  performance  of  a 
condition  to  convey  a  good  title.  A  court  of 
equity  will  not  compel  a  party  to  accept  a  bad 
or  doubtful  title.  (2  P.  Wms.,  202  ;  2  Vesey, 
Jun.,  100 ;  1  Brown,  C.  C.,  75 ;  1  Vesey,  Jun., 
565,)  That  the  title  was  made  valid  before  the 
decree  of  the  Chancellor  was  pronounced,  can- 
not vary  the  case.  There  was  an  alternative, 
on  the  part  of  the  appellant,  either  to  pay  the 
money,  or  convey  a  perfect  title,  and  the  re- 
spondent is  entitled  to  the  benefit  of  it.  The 
appellant  having  failed  to  perform  the  condi- 
tion, he  is  bound  to  pay  the  money.  The  re- 
spondent does  not  come  to  ask  a  specific  per- 
formance, but  merely  money,  which  the  ap- 
pellant promised  to  pay,  in  case  he  did  not 
convey  to  Rawlins  e  good  title  on  the  1st  May, 
1800.  There  is  no  penalty  or  forfeiture  claimed 
by  the  respondent ;  he  demands  only  the  pay- 
ment of  a  sum  of  money  justly  due,  and  which 
the  appellant  stipulated  to  pay.  There  is  no 
pretense,  then,  of  a  relief  against  a  forfeiture  ; 
but  the  appellant  seeks  relief  against  an  obli- 
gation for  the  payment  of  money.  Again,  as 
to  the  Act  of  1783,  the  respondent  is  an  as- 
signee, and  since  that  *act,  no  tender  [*611 
of  any  conveyance  has  been  made  to  him  by 
the  appellant.  As  to  the  admissibility  of  the 
parol  evidence,  it  may  be  observed  that  it  was 
competent  to  the  respondent  to  repel  the  facts 
stated  in  the  appellant's  answer  by  such  evi- 
dence. If  those  facts  were  true,  there  was  a 
mistake,  which  may  be  shown  by  parol  evi- 
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•dence.  Again,  the  concealment  of  the  defeas- 
.ance  was  fraudulent,  and  in  a  case  of  fraud, 
such  evidence  is  admissible.  This  species  of 
•evidence  may  be  received  to  explain  what  is 
doubtful  or  equivocal,  though  it  cannot  be  al- 
lowed to  contradict  a  written  instrument. 
.(Roberts  on  Frauds,  25,  26,  27.) 

Mr.  Henry,  in  reply.  The  statute  relative 
to  mortgages  was  intended  to  protect  mort- 
.gagees  as  to  their  priority,  and  not  titles  derived 
under  mortgagees.  The  section  of  the  act  in 
regard  to  defeasances  relates  solely  to  pur- 
chasers under  a  mortgagor,  where  there  is  a 
mortgage  or  defeasance  not  recorded.  It  does 
not  apply  to  a  case  like  the  present.  Cujusest 
-dare  ejus  e»t  disponere.  He  who  has  the  power 
to  grant  may  annex  what  condition  he  pleases, 
.and  such  condition  always  remain  attached  to 
the  grant.  It  is  the  business  of  the  purchaser 
•of  such  estates  to  protect  himself  by  covenants 
.against  the  conditions.  The  maxim  of  caveat 
•emptor  may  be  applied  to  the  respondent.  A 
•covenant  to  execute  a  good  and  sufficient  deed 
•does  not  mean  that  a  perfect  title  is  to  be  con- 
veyed, but  that  the  deed  is  to  contain  good  and 
sufficient  covenants.  It  has  been  held  that  a 
•condition  to  make  an  assurance  did  not  require 
that  the  deed  should  contain  a  warranty  or 
'Covenant,  but  the  rule  now  seems  to  be  that  it 
should  contain  reasonable  covenants.  (Comyn's 
Dig.  Cond.,  H.)  The  parol  evidence  was 
•clearly  inadmissible,  as  there  was  no  latent  am- 
biguity. There  is  no  ground  for  the  sugges- 
tion of  fraud.  No  fraud  or  mistake  is  charged 
in  the  bill ;  and  that  would  be  a  sufficient  rea- 
son for  rejecting  the  parol  evidence.  It  is  evi- 
dent that  Rawlins  and  the  appellant  mutually 
relied  on  each  other,  and  made  no  examina- 
tion into  their  respective  titles.  This  shows 
that  they  meant  to  depend  on  the  covenants  to 
be  contained  in  the  deeds.  Again,  the  words 
*in  the  acts  of  the  Legislature,  "serv-  [*O12 
ing  in  the  Army  of  the  United  States,"  were 
merely  descriptive  of  the  corps  or  line  in  which 
•the  soldiers  to  be  rewarded  were.  They  are 
.not  used  to  describe  them  as  still  living.  The 
•tacit  acquiescence  of  the  Legislature  as  to 
these  patents,  and  the  sales  under  them,  for  so 
many  years,  until  the  Onondaga  commission- 
ers suggested  their  doubts,  was  alone  sufficient 
to  render  them  binding  on  the  State.  In  the 
•case  of  Jackson,  exdem.  Sherwood,  v.  Pfiflps,  it 
is  true  Mr.  Justice  Livingston  intimates  some 
doubts  on  the  validity  of  these  patents ;  but 
the  Supreme  Court  have  cautiously  avoided 
giving  any  opinion  on  the  question.  (Ante, 
p.  81.) 

KENT,  Ch,  J.  Whether  the  respondent  did 
or  did  not  know  of  the  defeasance,  when  he 
took  an  assignment  of  the  bond  and  mortgage, 
appears  to  me  to  be  immaterial,  as  it  respects 
the  claims  of  the  appellant.  He  took  the  bond 
and  mortgage,  subject  to  every  defense  that 
existed  against  them  in  the  hands  of  Rawlins. 
Clute  could  not  be  prejudiced  by  the  assign- 
ment. His  right,  founded  upon  the  bond  of 
defeasance,  remained  the  same.  There  is  no 
rule  of  equity  better  settled  than  that  a  bond, 
or  other  chose  in  action,  is  liable  to  the  same 
equity  in  the  hands  of  the  assignee  that  existed 
against  it  in  the  hands  of  the  obligee.  (2  Vern, 
692,  765 ;  1  Vesey,  122.)  The  Registry  Act 
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concerning  mortgages  has  nothing  to  do  with 
this  case.  The  respondent  does  not  stand  here 
in  the  character  of  a  bona  fide  purchaser  of 
lands,  but  as  assignee  of  a  bond.  He  took  the 
bond  as  payment  or  security  for  a  debt,  and 
the  mortgage  by  which  that  bond  was  secured 
followed  it  as  an  incident.  The  case  before 
us  is,  therefore,  to  be  considered  and  decided 
in  the  same  manner,  and  upon  the  same 
grounds,  as  it  would  have  been  if  Rawlins  had 
never  assigned  the  bond,  and  had  himself 
filed  a  bill  to  foreclose  the  mortgage. 

Another  point  made  in  the  cause  is  as  to  the 
competency  of  'parol  proof  to  explain  what 
was  intended  by  a  good  and  sufficient  deed  or 
conveyance  of  the  300  acres  in  *Galen.  I  [*O13 
agree  that  this  proof  was,  in  a  great  measure, 
unnecessary  in  the  present  case ;  for  a  coven- 
ant to  execute  and  deliver  a  good  and  sufficient 
deed  of  a  piece  of  land,  does  not  mean  merely 
a  conveyance  good  in  point  of  form.  That 
would  be  a  covenant  without  substance.  But 
it  means  an  operative  conveyance  ;  one  that 
carries  with  it  a  good  and  sufficient  title  to  the 
lands  to  be  conveyed.  The  appellant  con- 
fesses, in  his  original  answer,  that  this  was 
the  understanding  of  the  parties  in  the  present 
case,  for  he  states  that,  as  his  title  to  the  300 
acres  was  not  complete  on  the  28th  of  Feb- 
ruary, 1800,  in  order  to  insure  a  conveyance 
thereof  by  the  1st  of  May,  he  executed  the 
bond  and  mortgage,  and  took  the  defeasance. 

This  being  the  meaning  of  the  parties,  the 
next  inquiry  is,  has  the  appellant  conveyed  or 
tendered  such  a  title  ?  This  inquiry  has  led 
the  counsel  into  a  long  and  critical  examina- 
tion of  the  validity  of  patents  granted  to  sol- 
diers, who  died  before  the  date  of  the  concur- 
rent resolutions  of  the  27th  March,  1783.  It 
will  not,  however,  be  necessary  to  give  any 
opinion  on  that  question,  because  it  is  evident 
that  the  parties  did  not  consider  those  patents 
as  conveying  the  requisite  title,  within  the  pur- 
view of  their  contract.  When  Clute  tendered 
his  deed  in  April,  1800,  the  title  was  in  the 
same  condition  as  it  was  when  the  defeasance 
was  executed  in  February  ;  and  then  the  title 
was  not  complete,  according  to  the  confession 
of  the  appellant,  in  his  original  answer  ;  and 
in  the  supplementary  bill  and  answer,  both 
parties  admit  that  doubts  existed  as  to  the 
goodness  of  such  title.  That  those  doubts 
were  deemed  serious  and  weighty,  is  evident 
from  the  report  of  the  Onondaga  commission- 
ers, made  in  Februray,  1800,  and  from  the  Act 
of  the  Legislature  of  the  5th  of  April,  1803.  In 
the  year  1800  the  validity  of  those  patents  had 
not  been  established,  nor  those  doubts  re- 
moved, either  by  an  act  of  the  Legislature  or 
the  judgment  of  a  court  of  law.  It  was  this 
doubt  that  rendered  the  title  incomplete,  in  the 
contemplation  of  the  parties,  on  the  28th  of 
February,  *1800,  and  which  induced  [*614 
them  to  postpone  the  execution  of  the  deed 
from  February  to  May.  This  fact  is  sufficient- 
ly evident  from  the  allegations  of  the  parties, 
without  resorting  to  the  parol  proof.  A  doubt- 
ful title,  and  one  declared  by  a  tribunal 
specially  appointed  to  inquire  into,  and  decide 
on  the  titles  to  the  military  lands,  was  not  the 
good  and  sufficient  title  intended  and  required 
by  the  defeasance  ;  it  is  upon  this  ground,  and 
without  giving  any  opinion  on  the  question 
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touching  the  original  validity  of  the  patent  in 
the  case  before  us,  that  I  consider  Chile  as  hav- 
ing failed  in  the  performance  of  his  condition, 
and  that  his  tender  in  April,  of  a  title,  no  less 
doubtful  and  no  less  incomplete  than  it  was 
in  February  preceding,  did  not  save  the  for- 
feiture of  his  bond. 

But  is  is  conceded  that  the  Act  of  the  5th  of 
April,  1808,  made  valid  all  such  letters  patent, 
and  that  when  the  respondent  filed  his  supple- 
mentary bill,  in  June,  1808,  the  appellant  had 
a  good  and  sufficient  title.  He  ought,  then, 
in  my  opinion,  to  have  been  admitted  to  a 
special  performance  of  his  c6ntract.  It  is  an 
acknowledged  rule  in  chancery,  that  if  the 
party  entering  into  a  contract  to  sell,  has  a 
good  title  at  the  time  of  the  decree,  or  the  com- 
ing in  of  the  masters's  report,  it  is  sufficient. 
The  inquiry,  in  such  cases,  is,  whether  the 
seller  can  then,  and  not  whether  he  could  at 
the  time  of  the  contract  make  a  title.  (Lang- 
ford  v.  Pitt,  2  P.  Wms.,  629  ;  10  Vesey,  Jun., 
315.)  The  injury,  if  any,  arising  from  this 
delay,  to  the  owner  of  the  bond  and  mortgage, 
is  susceptible  of  a  just  rule  of  compensation. 
When  such  a  rule  can  be  found,  it  removes 
every  obstacle  to  a  relief  against  the  forfeiture 
of  the  contract,  arising  from  the  failure  of  the 
performance  of  the  condition.  (1  Fonb.,  387, 
388.)  The  compensation,  in  the  present  case, 
for  this  delay,  is  the  interest  on  the  bond  ;  and 
this  may  be  considered  as  the  rule  of  com- 
pensation agreed  on  by  the  parties. 

For  these  reasons,  I  conclude  that  the  decree 
of  foreclosure  ought  to  be  reversed,  and  that  the 
615*]  appellant  is  entitled  *to  have  his  bond 
and  mortgage  delivered  up  to  be  cancelled, 
upon  his  executing  and  delivering  to  the  re- 
spondent a  good  and  sufficient  conveyance  of 
the  300  acres  in  Galen,  in  such  form,  with 
such  covenants,  and  in  such  time  as  the  court 
jelow  shall  direct.  But  as  the  title  may  have 
since  become  affected  in  the  hands  of  Clute,  it 
would  be  proper  for  the  court  below  to  refer  it 
to  a  master  to  report,  whether  the  title  continued 
complete  up  to  the  time  of  such  inquiry.  And 
the  appellant  must  further  pay  interest  on  the 
bond  from  its  date.  The  time  for  which  in- 
terest ought  to  be  paid  may  admit  of  different 
opinions.  It  ought  clearly  to  be  carried  down 
to  the  time  of  filing  the  answer  to  the  sup- 
plementary bill,  because,  until  then,  the  ap- 
pellant was  in  default.  In  that  answer  he  de- 
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clared  himself  ready,  and  offered  to  convey, 
and  he  was  then  in  a  condition  to  convey  a 
good  title.  It  may  be  said  that  the  respondent 
ought  to  have  accepted  that  offer,  and  that  he 
ought  not,  afterwards,  to  receive  interest,  as  it 
was  his  own  neglect  not  to  have  taken  the  title. 
I  was,  at  first,  of  this  opinion  ;  but  when  we 
consider  that  the  general  and  loose  offer  in  the- 
answer  was  not  accompanied  with  the  execu- 
tion of  any  actual  conveyance,  nor  with  the 
tender  of  any  of  the  costs  up  to  that  time,  and 
that  the  land  was,  in  the  mean  time,  continued 
in  the  possession  of  Clute,  and,  for  aught  that 
this  court  can  know  to  the  contrary,  may  have- 
been  productive  by  means  of  the  timber  or 
other  products  of  the  soil,  I  have  rather  con- 
cluded that  the 'appellant  ought  to  pay  interest 
to  the  time  of  this  decree,  together  with  the 
costs  in  the  court  below. 

This  being  the  unanimous  opinion  of  the 
court,  it  was,  thereupon,  ordered,  adjudged 
and  decreed  that  the  decree  of  His  Honor,  the- 
Chancellor,  be  reversed,  and  that  the  bond  and 
mortgage  mentioned  in  the  respondent's  bill  be- 
delivered  up  to  be  cancelled,  upon  the  ap- 
pellant's paying  the  interest  on  the  said  bond, 
from  its  date  to  the  time  of  this  decree,  with 
the  costs  in  the  court  below,  and  *upon  [*616 
the  appellant's  conveying  to  the  respondent, 
his  heirs  and  assigns  forever,  a  good  title  to- 
300  acres  of  land,  in  lot  No.  56,  in  the  town- 
ship of  Galen,  by  a  deed  in  such  form,  with 
such  covenants  and  to  be  executed  within  such 
time  as  His  Honor,  the  Chancellor,  shall  direct, 
after  it  shall  have  been  ascertained  by  a  refer- 
ence to  a  master,  or  otherwise,  that  the  title  in 
the  appellant  remains  good  and  unincumbered; 
and  that  the  pleadings  and  proceedings  sent 
here  from  the  Court  of  Chancery  be  remitted, 
to  the  end  that  this  decree  may  be  carried  into- 
execution. 

Judgment  of  reversal. 

Covenant  to  give  good  and  sufficient  deed.  Not  fol- 
lowed—20  Johns.,  133. 

Cited  as  authority— 11  Johns.,  528  ;  3  Cow.,  535 :  IT 
Wend.,  247 ;  5  Paijre,  241 ;  4  N.  Y.,  400 ;  9  N.  Y.,  544  r. 
14  Barb.,  422 :  15  Barb.,  20 ;  17  Barb.,  164 ;  19  Barb., 
643 ;  23  Barb.,  381 ;  62  Barb.,  591 ;  37  Mo.,  395. 

Assignee  of  mortgage  takes  subject  to  existing 
equities.  Cited  in— 2  Cow.,  298 ;  4  Sand.  Ch.,  19 ;  22  is' 
Y.,  544 ;  47  N.  Y.,  423 ;  61  N.  Y.,  105 ;  59  Barb.,  596  ;  30. 
How.  Pr.,  100. 

Mortgaaee't  mferest— -3  Rob.,  200. 

See  132  Mass.,  323. 
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THE  PEOPLE  v.  CUTTING. 

Writ  of  EscJieat—  What  Proof  Neces&ary — Title. 

On  a  traverse  of  an  inquest  of  office  found  in  be- 
half of  the  people,  in  a  case  of  escheat,  the  traverser 
is  considered  as  a  defendant,  and  if  he  shows  that 
the  people  have  no  title,  though  he  prove  nothing 
but  a  bare  possession  in  himself,  he  will  be  entitled 
to  judgment. 

Citations— 1  Laws  of  N.  Y.,  310 ;  36  Edw.  III.,  ch. 
13;  2  &  3  Edw.  IV.,  ch.  8:  2  Salk.,  447;  3  Bl.  Com., 
280 ;  Bull.  N.  P.,  215 ;  Vaugh.,  64 ;  11  St.  Tr.,  154 ;  5 
Bac.,  574,  Gwil.  ed.:  Str.,  1208:  1  Cai.,  416. 

THIS  was  a  case  of  escheat,  and  came  before 
the  court  on  a  case  made  and  agreed  upon 
by  the  counsel  for  both  parties.     The  follow- 
ing are  the  material  facts  in  the  case  : 

On  the  16th  of  June,  1798,  a  writ  of  escheat 
issued  out  of  the  Court  of  Chancery,  in  the 
usual  form,  and  an  inquisition  was  thereupon 
taken  by  the  sheriff  of  the  County  of  Orange, 
on  the  25th  of  June,  1798,  which  stated  that 
2*]  *John  Gatehouse,  at  the  time  of  his  death 
was  seized  in  fee  of  a  certain  parcel  of  land  in 
the  County  of  Orange,  granted  by  letters  pat- 
ent, on  the  22d  January,  1719,  to  Edward 
Gatehouse.  That  John  Gatehouse  died,  on  or 
about  the  30th  January,  1770,  without  making 
a  will,  and  without  leaving  any  heir  capable 
of  inheriting  the  said  land. 

To  this  inquisition  the  defendant  interposed 
a  plea  of  traverse,  in  December,  V798,  stating 
that  John  Gatehouse  died,  leaving  William 
Gatehouse  his  son  and  heir,  born  at  Leomin- 
ster,  in  Great  Britain,  on  the  28th  May,  1725, 
to  whom  the  said  lands  descended,  and  from 
whom  the  said  lands,  by  divers  descent  and 
tnesne  conveyances  came  to  the  defendants, 
who  entered,  and  was  therefore  seized  in  fee, 
at  the  time  of  finding  the  said  inquisition. 

To  this  plea  the  Attorney-General  replied  that 
tlie  said  John  Gatehouse  did  not  leave  any  heir 
to  inherit,  &c. ,  and  that  the  said  William  Cut- 
ting was  not  seized  in  fee  of  the  said  lands  at 
the  time,  &c.,  and  therefore  he  prayed  that  a 
writ  of  seizure  might  issue,  &c. 

Issue  being  joined  thereupon,  the  defendant 
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proved  a  transcript  of  the  registry  of  the  Con- 
sistory Court  of  the  Diocese  of  Hereford,  in 
England,  so  far  as  related  to  the  marriage  of 
John  Gittoes  with  Elizabeth  Bennet,  and  that 
the  same  was  a  true  transcript,  and  according 
to  custom  of  the  register  of  the  parish  of 
Whitborne.  and  by  which  it  appears  that  John 
Gittoes  (the  son  of  William  Gittoes)  was 
baptized  the  18th  December,  1688  ;  that  a 
daughter  of  John  and  Elizabeth  Gittoes  was 
baptized  in  June,  1714,  and  John  their  son  was 
baptized  in  1716  (and  died  in  June,  1720,  and 
Richard,  their  son,  in  1719  (who  died  without 
issue  before  his  father),  and  William,  their 
son,  the  26th  of  May,  1725,  and  Edmund, 
their  son,  in  October,  1729  ;  that  John  Gate- 
house died  January  30,  1770.  It  was  further 
proved  by  the  defendant,  by  depositions  taken 
by  consent,  and  from  the  transcript  of  similar 
registers,  that  Edward  Gittoes,  a  son  of  John 
and  Elizabeth  *Gittoes,  died  without  will  [*3 
or  issue,  and  seized  of  lands  in  America,  and 
that  the  father  died  in  January,  1770,  leaving 
William  Gittoes  his  son  and  heir. 

It  was  admitted  that  the  patentee,  his  ances- 
tors and  decendants  have  been  known  as  well 
by  the  surname  of  Gatehouse,  as  Gittoes.  The 
defendant  then  produced  original  agreements 
between  him  and  the  several  persons  therein 
named,  tenants  in  possession  of  the  premises, 
by  which  they  agreed  to  pay  rent  to  the  defend- 
ant for  several  parcels  of  land,  part  of  the 
premises  in  question. 

The  defendant  further  proved  that  Several 
of  the  tenants  on  the  said  patent  paid  rent  to 
Leonard  M.  Cutting,  that  the  defendant  be- 
became  entitled  to  his  interest,  and  that  the 
above  tenants,  in  February,  1794,  by  writing 
and  by  parol,  acknowledged  themselves  the 
tenants  of  the  defendant. 

This  cause  was  argued  at  the  last  August 
Term  by  Mr.  Woodworth,  Attorney-General, 
for  the  people,  and  Afr.  Van  Vechten  for  the 
defendant. 

The  Attorney-General.  The  traverser,  in 
this  case,  is  bound  to  prove  two  things  :  1. 
That  John  Gatehouse  died  leaving  an  heir ; 
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and,  2.  That  by  descent  or  me»ne  conveyance 
from  the  heir,  the  title  ban  vested  in  him.  It 
is  admitted  1  >y  the  case  that  the  patentee  died 
leaving  William  Gatehouse  his  son  and  heir; 
but  the  defendant  has  wholly  failed  in  prov- 
ing any  title  in  himself.  A  mere  stranger  can- 
not interpose  a  traverse  against  the  people ; 
nor  is  a  bare  possessory  right  sufficient  for  that 
purpose.  In  traversers  given  by  statue,  which 
have  taken  place  of  the  ancient  mode  of  pro- 
ceeding in  England,  by  petition  of  right,  the 
party  traversing  is  considered  as  the  plaintiff  ; 
and  must,  therefore,  make  out  his  own  title,  as 
well  as  impeach  that  of  his  sovereign  (3  Bl. 
Com.,  260  ;  Buller's  N.  P.,  215;  10  Viner, 
Escheat,  L.,  24),  on  which  he  may  have  a 
judgment  quod  manu*  regis  amoveantur.  In 
the  case  of  The  Queen  v.  Mason  (2  Salk.,  447), 
it  was  decided  that  the  party  who  sues  a  mon- 
strans  de  droit  is  a  plaintiff,  and  may  be  non- 
suit, and  that  he  cannot  take  advantage  of  a 
4*]  want  of  title  in  *the  crown,  or  of  the  title 
of  a  stranger,  so  that  if  he  fails  in  making  out 
a  title  in  himself,  a  judgment  is  given  quod 
nil  capiat  per  breve.  Both  Blackstone  and 
Buller  are  decidedly  of  opinion  that  the  traver- 
ser  must  be  considered  as  a  plaintiff.  And  if 
the  traverser  allege  an  insufficient  title,  the 
Attorney-General  may  demur.  (Dyer,  238.) 

From* the  case,  it  is  evident  that  the  present 
traverser  thought  it  requisite  to  show  a  title  in 
himself,  for  he  has  alleged  it  in  his  plea  ;  and 
if  it  be  necessary  for  him  to  allege  a  title,  it  is 
equally  necessary  that  such  title  should  be 
proved.  In  England,  when  an  office  is  found 
for  the  king,  he  is  thereby  put  in  possession 
without  the  trouble  of  a  formal  entry.  (3 
Bl.  Com.,  260.)  If  the  people,  then,  after 
an  office  found,  are  to  be  considered  in  posses- 
sion without  an  entry,  it  becomes  essential  for 
the  party  traversing  to  show  a  title,  and  not  a 
mere  possessory  right.  All  that  the  present 
party  has  proved,  is  a  possession  for  a  few 
years. 

Mr.  Van  Vechten,  contra.  The  only  point  in 
controversy  is,  whether  the  traverser  is  bound 
to  prove  a  title  in  himself.  The  claim  of  the 
people  rests  on  the  ground  that  the  patentee 
died  without  making  any  devise  or  disposition 
of  his  property,  and  without  heirs  ;  and  it  will 
be  sufficient  for  the  traverser  to  disprove  the 
facts  on  which  the  rights  of  the  people  is 
founded  ;  for  if  he  shows  that  the  patentee 
died  seized  and  devised  his  estate,  or  left  an 
heir,  then  the  claim  on  the  part  of  the  people 
must  wholly  fail.  Buller  (Niti  Prim,  215) 
mentions  two  kinds  of  offices,  one  for  intitul- 
ing, and  the  other  for  instruction  or  informa- 
tion. In  the  former,  the  crown  is  in  posses- 
sion by  virtue  of  the  inquisition.  This  was  by 
the  common  law  ;  and  the  office  which  gave  a 
seisin  or  possession  to  the  king,  could  not  be 
traversed  ;  but  only  where  it  entitled  him  to 
an  action,  and  it  became  necessary  to  bring  a 
scire  fatia*.  The  present  cannot  be  considered 
as  an  inquisition  that  vests  the  possession  in 
the  people,  for  the  statute  (Laws  of  N.  Y., 
Vol.  I.,  316)  of  this  State  requires  a  writ  of 
seisin  to  be  issued,  in  case  judgment  should  be 
given  for  the  people.  From  Sir  George  Rey- 
neir*  case  (9  Co.,  95,  96),  it  appears  that  there 
5*]  have  been  various  *and  contradictory 
authorities  and  opinions  on  this  subject.  It  is 
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true  Blackstone  and  Buller  lay  it  down  gener- 
ally, that  the  traverser  of  an  inquisftion  is  to 
be  considered  as  a  party  plaintiff ;  but  the 
case  of  Regina  v.  Mason  seems  loosely  and  in- 
accurately reported,  and  the  editor  of  Bacon 
(5  Bac.  Abr.,  by  Gwill..  574)  regards  it  as  an 
anomalous  proceeding.  In  the  case  of  The 
Bankers  (11  State  Trials,  154),  Lord  Somers 
states  the  true  distinction,  that  where  the  sub- 
ject comes  to  recover  anything  from  the  king, 
he  is  to  sue  by  petition,  and  appear  as  plaint- 
iff ;  but  when  upon  an  office  found,  the  sub- 
ject comes  to  traverse  the  king's  title,  or  to 
show  his  own  right,  he  is  in  the  nature  of  a 
defendant  ;  and  he  says  expressly  that  in  the 
proceeding  by  monstran*  de  droit,  where  the 
subject  interpleads  with  the  king,  he  is  to  be 
considered  as  a  defendant.  The  traverser,  in. 
fact,  pleads  and  acts  as  a  defendant,  and  the 
Attorney-General  as  plaintiff.  In  the  case  of 
Rex  v.  Roberts  (Strange,  1208;  Vaugh.,  62; 
Coke's  Ent.,  404;  Tremain,  638,  642)  it  was 
expressly  decided  that  the  traverser  of  an  in- 
quisition, in  a  case  of  lunacy,  was  to  be  con- 
sidered as  a  defendant ;  and  it  was  observed 
that  it  would  be  absurd  to  construe  the  liberty 
of  traversing  the  inquisition  to  give  a  power  of 
delaying  the  crown,  which  would  be  the  case 
if  the  party  were  considering  as  having  the 
common  right  of  a  plaintiff.  The  cases  cited 
by  the  Attorney-General  were  those  in  which 
the  crown  was  in  possession  by  the  inquisition, 
and  where  the  judgment  is  quod  manus  regix 
amoveantur  ;  but  in  the  present  case  the  judg- 
ment must  be  that  the  defendant  be  no  longer 
disturbed  or  molested.  By  the  English  statutes, 
the  escheator  is  supposed  to  have  seized  the 
lands  into  the  hands  of  the  king,  and  the  party 
is  allowed  to  come  in  and  traverse  the  inquisi- 
tion, so  as  to  remove  the  hands  of  the  king, 
who  is  deemed  to  be  in  possession.  By  our 
statute,  a  writ  of  seisin  is  expressly  required 
in  case  judgment  is  given  for  the  people.  If 
the  present  defendant  should  clearly  prove 
that  there  had  been  no  escheat  in  the  present 
case,  yet,  according  to  the  doctrine  contended 
for  by  the  Attorney-General,  judgment  must 
be  given  against  him,  and  the  tenants  be 
turned  out  of  possession  by  a  writ  of  seisin. 
*This,  however,  is  a  wrong  which  our  [*O 
statute  was  meant  to  prevent  or  remedy,  and 
to  put  the  case  precisely  on  the  same  ground 
as  an  action  of  ejectment,  where  the  plaintiff 
must  prove  a  title,  and  if  the  defendant  can 
show  that  the  plaintiff  has  no  title,  judgment 
will  be  given  for  the  defendant.  The  traverser, 
it  is  true,  has  alleged  in  his  plea  that  by  sun- 
dry devises  and  mesne  conveyances,  he  has 
become  entitled  to  the  land.  This  was  proper, 
in  order  to  show  that  he  did  not  come  as  a 
mere  stranger  to  traverse  the  inquisition  ;  but 
it  is  not  necessary  that  he  should  prove  a  title 
in  himself.  It  is  enough  that  he  is  a  person 
aggrieved,  and  if  he  can  show  that  the  people 
have  no  right  or  title,  he  ought  no  longer  to 
be  molested  by  the  prosecution  of  a  groundless 
claim. 

KENT,  Ch.  J. ,  now  delivered  the  opinion  of 
the  court : 

The  inquisition  taken  in  this  case,  in  pur- 
suance of  the  "  Act  concerning  escheats" 
(Laws  N.  Y.,  Vol.  I.,  810),  states  that  John 
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Gatehouse  died  seized  in  fee  of  the  premises, 
without  making  a  will,  and  without  leaving 
any  heir  capable  of  inheriting  the  same.  This 
allegation  is  denied  in  the  plea  of  traverse  put 
in  by  the  defendant ;  and,  from  the  facts  stat- 
ed in  the  case,  it  is  sufficiently  proved,  that 
Gatehouse  did  leave  a  lawful  heir,  capable  of 
inheriting  the  land,  to  wit,  his  son  William. 
But  the  defendant  has  not  shown  a  title  de- 
rived from  the  heir,  but  merely  that  he  was  in 
possession  of  the  premises  by  his  tenants  in 
the  year  1794.  He  has  destroyed  the  title  of 
the  State,  as  founded  upon  the  supposed 
escheat,  but  he  has  shown  no  title  in  himself 
beyond  his  actual  possession.  The  question 
then  arising  upon  the  case  is,  whether  it  be 
sufficient  for  the  defendant  to  impeach  the 
title  set  up  by  the  State,  without  setting  forth 
his  own.  Many  of  the  authorities  say,  that  in 
traversing  an  inquisition  in  favor  of  the  king, 
in  pursuance  of  the  statutes  of  86  Edw.  III., 
ch.  13,  and  2  and  3  Edw.  VI.,  ch.  8,  the  party 
traversing  is  considered  in  the  character  of 
a  plaintiff,  and  is  bound  to  make  out  affirma- 
tively a  good  title  in  himself.  (The  Queen 
v.  Mason,  2  Salk.,  447;  3  Bl.  Com.,  260; 
7*]  Buller's  N.  P.,  *215 ;  Vaugh.,  64.)  These 
cases  are,  however,  met  and  opposed  by  opin- 
ions which  lay  down  a  contrary  doctrine,  and 
one  which  appears  to  me  to  be  more  rational, 
and  more  agreeable  to  the  forms  and  course 
of  pleading.  In  the  argument  of  Lord  Keeper 
Somers,  in  the  case  of  The  Bankers,  in  the 
Exchequer  (11  St.  Tr.,  154),  he  observed  that 
where  an  office  is  found  in  favor  of  the  king, 
under  the  statute  of  Edw.  III.,  the  subject 
might  come  in  and  interplead,  either  by  deny- 
ing the  title  found  for  the  king,  or  by  showing 
his  own  right,  and  that  in  such  case  he  was  to 
be  considered  in  the  light  of  a  defendant.  The 
same  observation  is  made  by  the  last  editor 
(Gwillim)  of  Bacon  (Vol.  V.,  574).  The  party 
appears  upon  the  record  in  the  character  of  a 
defendant.  He  shows  his  right  in  the  form  of 
a  plea,  and  if  he  may  be  nonsuited,  as  the  case 
in  Salkeld  adjudged,  the  proceeding  is  quite 
anomalous.  The  case  of  The  King  v.  Roberts 
(Sir.,  1208)  is  one  of  the  latest  that  we  have 
upon  this  question.  The  Court  of  King's 
Bench  there  resolved  that  the  traverser  of  an 
inquisition,  finding  him  a  lunatic,  was  to  be 
considered  as  a  defendant  opposing  the  title 
of  a  crown,  without  setting  up  any  title  in 
himself.  The  point  cannot,  therefore,  be  con- 
sidered as  altogether  settled  in  the  English 
law,  although  it  must  be  admitted  that  the 
weight  of  the  authorities  is  on  the  side  of  the 
prerogative.  But  our  statute  contains  provis- 
ions different  from  those  in  the  English  stat- 
utes, and  I  think  it  will  authorize  us  to  con- 
sider the  party  traversing  as  sustaining  the 
character,  and  entitled  to  the  privileges  of  a 
defendant,  and  that  it  will  therefore  be  suffi- 
cient for  him  to  destroy  the  title  set  up  by  the 
State.  The  statute  is  altogether  silent  as  to  the 
judgment  to  be  rendered  in  favor  of  the  party  ; 
but  if  the  judgment  be  in  favor  of  the  people, 
the  sheriff  is  required  by  writ  to  seize  the 
lands  into  his  own  hands.  The  like  writ  is 
also  to  issue  if  no  traverse  be  taken,  and  when 
the  State  shall  have  disposed  of  the  lands,  the 
sheriff  is  to  deliver  possession  to  the  purchaser. 
8*]  The  office  or  inquisition  mentioned  in  *the 
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act  seems,  therefore,  to  be  one  which  does  not 
operate  like  the  inquest  of  office  mentioned  in 
the  statute  of  Edw.  III.  of  "  a  seizure  into  the 
king's  hands."  The  writ  of  seizure  necessari- 
ly implies  that  possession  had  not  previously 
vested  in  the  State.  The  English  statutes  con- 
tain no  such  provision,  but  they  consider  the 
inquisition  as  of  itself  vesting  the  seisin  in  the 
escheator,  and  such,  no  doubt,  is  the  ordinary 
operation  of  an  inquest  of  office  in  behalf  of 
the  State.  (Tlie  People  v.  Brown,  November 
Term,  1803^;  1  Caines,  416.)  We  are,  there- 
fore, of  op'inion  that  under  pur  statute  we 
may  consider  the  party  traversing  as  a  defend- 
ant in  possession,  and  consequently  entitled 
to  protect  himself  by  showing  the  inquisition 
to  be  untrue. 

SPENCER,  J.,  having  been  concerned,  when 
Attorney-General,  as  counsel  for  the  people, 
declined  giving  any  opinion. 

Judgment  for  the  defendant. 
Cited  in— 9  Cow.,  669. 


JACKSON,  ex  dem.  SCHUYLER,  ET  AL., 

«. 
VEDDER. 

Ejectment — Survey — Possession  For  Forty  Tears 
— Effect —  Verdict — Evidence. 

Where  a  partition  was  made  by  the  proprietors  of 
Klock's  patent,  and  a  survey  and  map  made  for 
them,  and  possession  taken  accordingly,  by  the  sev- 
eral proprietors,  it  was  held  that,  after  a  lapse  of 
forty  years,  the  parties  were  concluded  from  con- 
testing with  each  other  the  correctness  of  the  actual 
locations. 

THIS  was  an  action  of  ejectment,  for  lot 
No.  102,  in  Klock  and  Nellis's  patent,  in 
the  town  of  Palatine,  in  Montgomery  County. 

The  cause  was  tried  the  3d  October,  1806, 
at  the  Montgomery  Circuit,  before  Mr.  Chief 
Justice  Kent. 

The  defendant  admitted  that  the  lessors  of 
the  plaintiff  were  owners  of  lot  No.  102  and 
the  plaintiff  admitted  that  the  defendant  was 
owner  of  lot  No.  101  in  the  patent.  The  patent 
was  granted  the  2d  December,  1754,  to  George 
Klock,  William  Nellis,  and  fourteen  other 
persons.  On  the  part  of  the  plaintiff,  Jacob 
G.  Klock,  a  witness,  produced  a  map,  and 
proved  that,  before  the  division  of  the  patent, 
he,  as  surveyor  for  the  proprietors,  had  tra- 
versed the  creeks,  which  bounded  the  patent  at 
each  end  ;  and  from  that  traverse,  and  the 
outlines  of  the  patent,  he  made  the  outlines  of 
the  map,  and  laid  out  the  patent  into  *lots,  [*9 
before  the  inner  lines  were  surveyed,  and 
numbered  them  on  the  map  as  they  now  are  ; 
that  the  proprietors  of  the  patent,  as  early  as 
1756  (and  before  the  patent  was  divided  into 
lots  by  actual  survey),  met  and  made  a  divis- 
ion, by  ballot,  of  the  lots  ;  and  that  he  put  on 
each  lot,  on  his  map,  the  name  of  the  person 
who  drew  it,  except  the  lots  drawn  as  the 
share  of  Sir  William  Johnson  ;  that  at  the 
time  he  made  the  map  produced  he  made 
another  like  it,  which  he  gave  to  the  proprie- 
tors ;  but  where  it  then  was,  he  did  not  know. 
That  the  proprietors  made  a  partition,  by  one 
of  the  maps,  and,  according  to  the  map,  the 
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defendant  lives  on  lot  No.  102  ;  that  lots  No. 
101  and  102  are  in  the  middle  tier  of  lots,  and 
that  between  the  creeks,  on  the  line  between 
the  southern  and  middle  tiers  of  lots,  there  is 
a  sufficient  distance  to  give  to  each  lot  its  full 
width,  according  to  the  map,  and  leave  a 
distance  of  one  chain  and  80  links,  between 
the  8.  W.  corner  of  lot  108  and  the  Canada 
Creek ;  that  soon  after  the  said  partition  he 
surveyed  the  southern  tier  of  lots,  and  Henry 
Frey  surveyed  the  middle  and  northern  tiers 
for  the  proprietors  ;  that  he  did  not  know  how 
many  acres  were  in  lots  No.  104  and  105,  but 
they"  were  laid  down  for  200  acres  each. 

Philip  R.  Frey,  a  surveyor,  a  witness  on  the 
part  of  the  defendant,  testified  that  he  com- 
menced his  survey  at  the  Caroga  Creek,  at  the 
corner  of  lot  No.  51,  and  surveyed  the  line 
between  the  southern  and  middle  tiers  of  lots  ; 
that  he  did  not  regard  the  width  of  the  lots,  as 
represented  on  the  map,  but  surveyed  accord- 
ing to  the  monuments  which  he  found  upon 
the  line,  standing  as  the  corners  of  the  lots  in 
the  middle  tier,  and  that,  according  to  those 
monuments,  the  defendant  possessed  no  part 
of  lot  No.  102,  but  possessed  lot  No.  101,  and 
that,  according  to  his  survey,  the  S.  W.  corner 
of  lot  No.  101  is  1  chain  and  37  links  from  the 
Canada  Creek,  and  is  the  last  lot  with  square 
corners,  in  the  middle  tier,  and  that,  lot  No. 
105  contains  39  acres,  3  roods,  and  24  perches 
only  ;  that  the  greater  number  of  monuments 
1O*]  which  he  found  as  the  corners  *of  lots 
were  stakes  ;  that  he  found  some  marked  trees, 
which  he  judged  to  have  been  marked  thirty 
years  ;  that  the  possessions  on  the  lots  in  the 
middle  tier  corresponded  with  the  survey  ; 
that  from  the  corners  of  the  lots,  as  ascertained 
by  him,  ancient  lines  generally  extend  to  the 
N.  as  division  lines  of  the  lots,  which  appear 
to  be  thirty  or  forty  years  old ;  that  he  had 
traversed  both  the  Caroga  and  Canada  creeks, 
as  far  as  the  middle  tier  extends  on  those 
creeks;  that  he  surveyed  the  whole  of  lots  No. 
104  and  105,  as  laid  down  onKlock's  map,  and 
found  them  to  contain  224  acres,  and  which 
are  designated  in  the  map  made  by  him,  as 
lots  No.  103,  104,  and  105 ;  that  by  a  deed, 
executed  in  1765,  by  some  of  the  patentees,  lot 
No.  51  is  15  chains,  and  lot  No.  53  27  chains 
wide,  which  corresponds  with  the  survey  ; 
that  lots  No.  60,  91  and  92  were  settled  in  1775, 
and  lots  No.  68,  79,  80  and  93  have  been  settled 
twenty  years. 

Another  witness  for  the  defendant  testified 
that  he  lived  on  lot  No.  156,  in  the  northern 
tier  ;  that  the  S.  end  of  the  lot,  and  the  N.  end 
of  the  lot  occupied  as  No.  100,  in  the  middle 
tier,  join  ;  that  the  corners  of  these  lots,  at 
their  ends,  are  about  a  chain  distant  from  each 
other  ;  that  No.  100  is  E.,  and  adjoins  No.  101, 
as  now  occupied  by  the  defendant ;  that  the 
lot  occupied  as  No.  157,  in  the  N.  tier,  stands 
against  No.  101,  as  possessed  bv  the  defendant, 
with  the  difference  of  their  corners,  one  chain 
apart ;  that  No.  155  stands  against  the  lot  oc- 
cupied as  No.  99,  according  to  Frey's  survey, 
with  about  the  same  difference  as  to  their  cor- 
ners ;  that  lot  No.  157  stands  over  against  No. 
101,  on  which  the  defendant  lives  ;  that  he 
moved  on  to  the  patent  thirteen  years  before, 
and  then  found  a  tree  marked  as  "the  corner  of 
No.  155  and  156,  in  the  N.  tier,  and  from  that 
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he  judged  that  he  lived  on  lot  No.  156,  and  he 
supposed  that  the  marks  were  twenty  or  thirty 
years  old. 

The  plaintiff  then  gave  in  evidence  a  re- 
lease in  fee,  executed  the  27th  September, 
1765,  by  twelve  of  the  proprietors  of  the 
patent,  to  John  Windecker,  of  lots  No.  15,  86 
*and  198,  in  which  release  the  boundaries  f*l  1 
of  the  patent  were  described,  and  the  release 
recites  that  the  said  patent  is  laid  out  into  165 
lots,  of  100  acres  each,  and  that,  on  drawing, 
the  said  John  Windecker  drew  the  aforesaid 
lots.  The  boundaries  of  the  three  lots  are  de- 
scribed in  the  release  ;  and  No.  103  is  recog- 
nized as  a  square  lot,  and  the  last  square  lot 
in  the  map,  but  by  Frey's  survey,  it  is  not  a 
square  lot.  The  plaintiff  then  offered  in  evi- 
dence a  record  of  a  verdict  and  judgment  in 
ejectment  against  Schuyler,  one  of  the  lessors, 
as  defendant,  brought  to  recover  from  him  the 
lot  adjoining  to  and  W.  of  the  lot  on  which 
the  defendant  lives ;  and  offered  to  prove,  that 
the  lessors  in  that  action  claimed  the  said  lot 
as  No.  103,  and  that,  while  that  action  was 
pending,  the  present  defendant  promised,  that 
if  Schuyler  lost  the  suit,  he  would  give  him 
the  lot  on  which  he  lives  :  which  evidence  was 
overruled  by  the  judge. 

The  plaintiff  then  read  in  evidence  an  act 
of  the  Legislature,  passed  the  llth  April,  1795, 
to  confirm  the  partition  of  the  said  patent. 

The  judge  charged  the  jury,  that  the  act- 
had  no  bearing  on  the  question,  as  it  was  only 
to  secure  to  each  proprietor  the  lot  by  number, 
which  had  been  drawn  by  him,  without  fixing 
its  location.  That  in  his  opinion  the  monu- 
ments and  possessions  spoken  of  by  Frey 
ought  more  to  be  regarded  in  locating  the  lots 
than  Klock's  map,  and  that,  if  the  jury  be- 
lieved that  the  survey  of  Philip  R.  Frey  cor- 
responded with  the  survey  made  by  Henry 
Frey,  soon  after  the  partition  mentioned  by 
Klock,  they  ought  to  find  for  the  defendant, 
and  the  jury  found  accordingly. 

At  the  last  August  Term,  the  plaintiff 
moved  to  set  aside  the  verdict :  1st.  Because 
it  was  against  evidence.  2d.  Because  the 
record  ought  to  have  been  received  as  evi- 
dence. 3d.  Because  the  charge  of  the  judge 
was  incorrect,  as  to  the  statute,  and  as  to  the 
operation  of  the  monuments,  &c. 

Mr.  Cody  for  the  plaintiff. 

Mr.  Van  Vechten,  contra. 

*Per  Guriam.  Upon  the  consideration  [*  1 2 
of  this  case,  we  are  of  opinion  that  the  motion 
on  the  part  of  the  plaintiff  be  denied.  The 
partition  on  the  map  was  reduced  to  practice, 
by  the  actual  survey  of  Henry  Frey,  soon 
after  it  was  made.  That  survey  was  made 
for  the  proprietors,  and  if  possessions  have 
been  taken  and  held  accordingly,  the  proprie- 
tors, and  those  claiming  under  them,  ought 
certainly,  after  a  lapse  of  forty  years,  to  be 
concluded  from  contesting  with  each  other 
the  correctness  of  the  actual  locations.  It 
was  a  matter  of  fact  left  to  the  jury,  whether 
the  lines  of  that  ancient  survey  were  not  now 
to  be  ascertained,  and  whether  the  recent  sur- 
vey of  Henry  Frey,  and  the  possessions  and 
settlements  did  not  correspond  with  the  origi- 
nal survey.  The  verdict  of  the  jury  ought  to 
put  that  fact  at  rest,  and  the  repose  of  the 
settlements,  and  public  quiet,  would  seem 'to 
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require  that  a  verdict  in  favor  of  a  survey  so 
long  established  should  not  be  disturbed. 

The  questions  of  law  were  correctly  decided 
upon  the  trial.  It  is  a  well-settled  rule,  that  a 
verdict  cannot  be  given  in  evidence  against  a 
person  who  was  not  a  party  or  privy  to  it ; 
and  the  act  of  the  Legislature  most  clearly  did 
not,  and  could  not,  settle  the  question  of  the 
actual  location  of  the  lots. 

Rule  refused. 

Cited  in— 7  Cow.,  782 ;  13  Wend.,  540 ;  16  Wend., 
308 ;  16  N.  Y.,  364 ;  35  N.  Y.,  117;  47  Barb.,  296;  64 
Barb.,  525 ;  7  Bos.,  413 ;  64  Mo.,  243. 


JACKSON,  ex  dem.  CASSELMAN, 

v. 
LEPPER  AND  DILLENBACK. 

Ejectment  —  Stonearabia  Patent  Held  According 
to  Fry  Patent  of  1754. 

Lot  No.  50,  in  the  second  allotment  of  Stoneara- 
bia  patent,  is  to  be  held  according1  to  the  survey  of 
the  patent  made  by  Hendrick  Frey,  in  1754,  and  as 
designated  and  described  by  that  survey. 


was  an  action  of  ejectment,  for  lands  in 
J.  Montgomery  County.  The  cause  was 
tried  before  Mr.  Chief  Justice  Kent,  the  3d 
July,  1805.  The  lessor  of  the  plaintiff  claimed 
the  premises,  as  part  of  lot  No.  50,  in  the  sec- 
ond allotment  of  the  Stonearabia  patent,  and 
gave  in  evidence,  on  the  trial,  a  deed  from 
13*]  Martinus  Dillenback  to  *Dederick  Dil- 
lenback,  dated  the  30th  March,  1766,  for  the 
said  lot,  and  a  deed  from  Dederick  to  the  de- 
fendant, dated  the  4th  February,  1789,  for  the 
north  end  of  the  lot.  Neither  of  the  deeds 
mentioned  the  courses  or  length  of  the  lines 
of  the  lot.  In  the  field  book  of  the  survey  of 
the  second  division  of  the  patent,  lot  50  is  thus 
described,  "  beginning  at  8.  E.  corner  of  lot 
No.  47,  and  running  thence  E.  12  chains, 
thence  N.  88  chains,  thence  W.  12  chains, 
thence  S.  88  chains  to  the  place  of  beginning." 
One  Beekman,  a  surveyor,  testified  for  the 
plaintiff  that  he  had  surveyed  the  whole  tier 
of  lots  of  the  second  division  of  Stonearabia, 
including  lot  No.  50,  and  began  at  a  place 
shown  as  the  beginning  of  the  second  division, 
by  the  parties  living  on  both  the  second  and 
third  divisions,  and  he  found  ancient  posses- 
sions, and  marked  trees,  until  near  the  defend- 
ant's lot,  and  agreeing  with  the  lines  con- 
tended for  by  the  plaintiff  ;  that  the  marked 
trees,  from  their  age,  agreed  with  the  division 
made  by  one  Schuyler  in  1733,  and  that  the 
defendants'  possession,  within  the  bounds  of 
lot  No.  50,  as  claimed  by  the  plaintiff,  is  not 
above  eight  or  ten  years  old  ;  that,  according 
to  his  opinion  of  Schuyler's  line,  the  defend- 
ants have  ten  or  twelve  acres  of  the  plaintiff's 
land  in  their  possession.  Dillenback,  one  of 
the  defendants,  claimed  the  premises  as  part 
of  lot  No.  16,  in  the  third  allotment. 

The  defendants  proved  that  in  1754  one 
Hendrick  Frey  made  a  survey  of  the  patent 
for  the  proprietors,  and  laid  out  a  part  of  it 
into  lots  ;  that  he  made  a  map,  on  which  he 
designated  the  lots  before  laid  out,  as  well  as 
the  lots  which  he  then  laid  out,  and  annexed 
to  the  map  a  description  of  the  boundaries  of 
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each  lot,  and  the  persons  for  whom  they  were 
laid  out  in  the  third  allotment,  in  which  allot- 
ment, No.  21  is  described,  a&,laid  out  for  Mar- 
tinus Dillenback,  and  No.  16  for  Hendrick 
Dillenback,  and  the  courses  and  distances  of 
each  of  the  said  lots,  and  of  lots  No.  22  and 
17,  are  particularly  described. 

The  defendant  gave  in  evidence  a  deed  exe- 
cuted the  18th  of  March,  1753,  from  Martinus 
Dillenback  and  twenty-seven  *others,  [14 
owners  of  the  said  patent,  to  Hendrick  Dillen- 
back, for  lot  No.  16,  in  the  third  allotment, 
and  the  lot  is  described  as  above  mentioned. 
It  was  proved  that  Hendrick  Dillenback  was 
dead,  and  that  John  Dillenback,  one  of  the 
defendants,  was  his  devisee. 

One  Lansing,  a  witness  for  the  defend- 
ants, testified  that  he  surveyed  the  premises, 
and  began  at  a  black  oak  tree,  marked, 
at  the  N.  E.  corner  of  lot  No.  58,  and 
the  S.  E.  corner  of  lot  No.  16,  marked  in 
1754  ;  that  he  run"  on  Frey's  line,  and 
found  marked  trees,  and  no  land  S.  of 
that  line  in  the  possession  of  the  defend- 
ants ;  that  30  chains  and  50  links  N.  of  that 
line,  he  found  an  old  line  of  marked  trees, 
between  lots  No.  16  and  17,  and  according  to 
which  line,  ancient  possessions  on  lot  No.  17 
agree  ;  that  30  chains  and  50  links  from  the 
black  oak  tree,  he  found  a  large  white  pine 
tree  marked  as  the  corner  between  lots  No.  16 
and  17,  and  that  he  run  95  chains  S.  from  the 
E.  line  of  58,  and  did  not  reach  the  patent  line. 

On  this  testimony,  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the 
court,  upon  a  case  containing  the  above  facts. 

Mr.  Van  Vechten  for  the  plaintiff. 

Mr.  Cody  for  the  defendant. 

Per  Curiam.  We  are  of  opinion,  in  this 
case,  that  the  defendant  ought  to  succeed,  and, 
consequently,  that  judgment  of  nonsuit  must  be 
entered  according  to  the  stipulation  in  the  case. 

The  Stonearabia  patent  was  surveyed  for 
the  proprietors,  in  1754.  by  Hendrick  Frey. 
Martinus  Dillenback  was  then  one  of  the  pro- 
prietors, and  the  lessor  of  the  plaintiff  derives 
his  title  to  his  part  of  lot  No.  50,  in  the  second 
allotment  of  the  patent,  under  a  conveyance 
from  the  said  Martinus,  executed  in  the  year 
1766.  The  deed  did  not  specify  the  courses 
or  length  of  the  lines  of  the  said  lot,  but  simply 
conveyed  the  land  as  lot  No.  50.  According 
to  Frey's  survey,  the  defendants  are  not  in 
possession  of  any  part  of  lot  No.  50,  and  Dil- 
lenback and  those  *who  claim  under  [*15 
him,  ought  to  be  confined  to  lot  No.  50,  as 
designated  by  Frey's  survey.  Until  the  con- 
trary appears  (and  it  does  "not  appear  in  the 
present  case),  we  must  intend  that  Frey's  sur- 
vey was  acquiesced  in  by  the  proprietors,  and 
that  lot  No.  50,  by  that  general  description, 
was  intended  to  be  as  ascertained  by  that  sur- 
vey. 

Judgment  of  nonsuit. 


WYNKOOP 

v. 

THE    OVERSEERS  OF    THE  POOR    OF 
THE  CITY  OF  NEW  YORK. 

Bastardy — Justices    Order — Maintenance — Set- 
tlement. 
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8.  W.  was  born  in  the  State  of  Connecticut,  where 
she  had  a  legal  settlement,  and  on  the  1st  May,  1H01, 
,.„,,„.  [,,  n-sidc  in  tli.-  city  of  .New  York.  Where  she 
continued  with  the  family  of  u  relation  in  the  capac- 
ity of  a  servant  until  the  19th  January.  1H05,  when 
slie  was  delivered  of  a  bastard  child.  She  had  not  been 
IK. mid  as  an  apprentice  or  servant  to  any  person, 
l.v  indenture  or  contract  in  writing,  though  there 
was  a  verbal  agreement  that  the  person  with  whom 
she  lived  should  pay  her  wages.  On  the  application 
of  the  overseers  of  the  poor  of  the  city  of  New 
York,  an  order  was  made,  charging  the  reputed 
father  of  the  child  with  its  maintenance,  which 
order,  on  an  appeal  to  the  sessions,  was  affirmed.  On 
a  rertlorart  to  this  court,  it  was  held  that  the  mother 
had  no  legal  settlement  in  New  York,  and  that  it 
was  competent  to  the  justices  to  grant  the  order  of 

It  seems  that  where  the  mother  of  a  bastard  child 
has  no  legal  settlement  within  this  State,  the  child 
acquires  a  settlement  by  birth. 

ON  the  9th  day  of  May,  1805,  an  order  was 
made  by  the  special  justices  of  the  city  of 
New  York,  on  the  application  of  the  overseers 
of  the  poor  of  the  said  city,  charging  Peter 
Wynkoop,  the  reputed  father  of  a  bastard 
child,  born  of  Sarah  Waring,  with  the  pay- 
ment of  one  dollar  and  twenty -five  cents  week- 
ly, for  the  sustenance  of  the  said  child.  Upon 
notice  of  the  said  order,  Wynkoop  appealed 
therefrom,  and  put  in  surety  to  appear  at  the 
next  General  Sessions  of  the  Peace,  according 
to  the  statute.  Upon  examination  of  the  mat- 
ter before  the  sessions,  it  appeared  in  evidence 
that  Wynkoop  was  the  father  of  the  said  child. 
That  Sarah  Waring,  the  mother  of  the  said 
child,  was  born  at  Stamford,  in  the  State  of 
Connecticut,  where  she  resided  with  her  father, 
who  was  settled  in  that  town.  That  she  came 
to  the  city  of  New  York  about  the  1st  day  of 
May,  1801,  and  resided  with  her  brother-in- 
law,  in  the  capacity  of  a  domestic  servant, 
from  that  time  until  the  19th  day  of  January, 
1805,  when  she  was  delivered  of  the  child. 
That  the  said  Sarah  Waring  had  not  been 
bound  apprentice  or  servant  to  any  person  in 
the  city  of  New  York,  by  any  indenture,  or 
other  contract ;  but  that  a  verbal  agreement 
had  been  made  between  her  and  her  brother- 
in-law,  that  she  should  live  in  the  family  as  a 
servant,  at  the  wages  of  four  dollars  per 
1O*]  *month,  which  had  been  paid  her.  That 
no  time  was  fixed  for  her  continuance ;  but  as 
long  as  they  could  agree  she  was  to  continue, 
and  not  to  leave  him  without  giving  previous 
notice  of  her  intention  so  to  do.  Upon  this 
evidence,  the  sessions  affirmed  the  order  of  the 
justices. 

It  was  submitted  to  the  court,  without  argu- 
ment, whether  the  said  Sarah  Waring,  at  the 
time  she  was  delivered  of  the  said  bastard 
child,  was  legally  settled  in  the  city  of  New 
York,  and  if  not,  whether  the  said  justices 
were  competent  to  make  the  order  aforesaid. 

SPENCER,  J.  The  legal  settlement  of  Sarah 
Waring  appears  to  have  been  in  Stamford,  in 
the  State  of  Connecticut ;  and  her  residence  in 
New  York  was  not  of  that  kind  as  to  acquire 
a  legal  settlement  there.  This,  however,  does 
not  touch  the  question  arising  in  the  case, 
which  is,  whether  the  justices  of  New  York, 
where  the  child  was  born,  can  make  an  order 
of  filiation,  when  the  mother  has  no  legal  set- 
tlement there :  and  it  is  supposed  that  they 
cannot,  because  the  settlement  of  the  bastard 
follows  that  of  the  mother. 
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The  first  section  of  the  "  Act  for  the  relief 
of  cities  and  towns  from  the  maintenance  of 
bastard  children,"  expressly  gives  the  power 
to  any  two  justices  of  the  peace  of  any  city  or 
county,  upon  examination  of  the  matter,  to 
make  an  order  for  the  relief  of  the  city  or  coun- 

%  within  which  any  bastard  shall  be  born, 
he  removal  of  paupers  is  only  an  auxiliary 
remedy,  and  it  was  competent  to  the  over- 
seers, to  apply  for  the  order  of  filiation.  The 
appellant  is,  at  all  events,  bound  to  contribute 
to  the  sustenance  of  this  illegitimate  child.  In 
my  opinion,  the  justices  had  the  power  to 
make  the  order  they  did,  and  it  must  be  af- 
firmed. 

VAN  NESS,  J.,  and  THOMPSON,  J.,  were  of 
the  same  opinion. 

KENT,  Ch.  J.  I  am  also  of  opinion  that  the 
order  must  be  affirmed,  but  for  this  reason 
principally,  that,  as  the  child  was  born  in  New 
York,  and  the  mother  had  no  settlement  with- 
in *the  State,  the  child  must  be  adjudged  [*  1 7 
to  be  settled  where  it  was  born.  The  law  de- 
claring that  every  bastard  child  follows  the 
settlement  of  the  mother,  applies  only  to  cases 
where  the  mother  has  a  legal  settlement  within 
the  State.  If  she  has  none,  the  child  must  be 
chargeable  to  the  town  where  it  was  born,  and 
it  cannot  be  sent  out  of  the  State.  It  becomes 
a  native  citizen,  by  birth,  and  is  entitled  to 
protection,  as  well  as  bound  to  allegiance. 

Order  affirmed. 


LEWIS  v.  DAVIS. 

Marine  Law — Embezzlement — Negligence — Con- 
tribution. 

Where  the  crew  of  a  vessel  were  permitted  by  the 
first  mate,  in  the  absence  of  the  master,  to  go  on 
shore,  and  the  second  mate  was  ordered  to  return, 
and  take  care  of  the  vessel  at  night,  but  neglected 
to  do  so,  and  some  part  of  the  cargo  was  stolen  out 
of  the  vessel ;  it  was  held  that  the  crew  were  not 
liable  to  contribute  out  of  their  wages  to  make 
good  the  loss.  It  seems  that  where  the  loss  or  em- 
bezzlement can  be  traced  to  a  particular  seaman, 
the  rest  of  the  crew  ought  not  to  contribute. 

Citations— Molloy,  bk.  2,  ch.  3,  sec.  9;  4  Bos  & 
Pull.,  347 ;  1  Peters'  Adm.,  243. 

ON  the  return  to  the  wrtiorari  directed  to  the 
Justices'  Court  in  the  city  of  New  York, 
the  following  facts  appeared.  The  defendant 
in  error  brought  his  action  against  the  plaint- 
iff in  error,  in  the  court  below,  to  recover  his 
wages  as  a  mariner,  on  board  of  a  vessel  of 
which  the  plaintiff  was  master,  on  a  voyage 
from  New  York  to  Bayonne,  and  back  to  New 
York.  The  plaintiff  below  claimed  his  wages 
at  the  rate  of  $20  per  month,  from  the  25th  of 
May,  to  the  25th  of  October,  1806.  The  de- 
fendant pleaded  non  assumpsit,  and  payment, 
with  notice  that  he  should  give  in  evidence  an 
embezzlement  of  a  part  of  the  cargo,  after  the 
arrival  of  the  vessel  in  New  York,  a  propor- 
tion of  which  was  to  be  charged  to  the  plaint- 
iff. On  the  trial,  the  defendant  below  proved 
that  a  bale  of  goods,  part  of  the  return  cargo, 
was  shipped  at  Bayonne,  and  that  the  vessel 
arrived  at  New  York  direct  from  that  place 
on  the  17th  day  of  October ;  that  on  the  18th 
she  came  to  the  wharf,  and  on  the  19th  of  Oc- 
tober the  bale  of  goods  was  missing.  The 

JOHNS.  REP.,  3. 


1808 


ROWLAND  v.  RALPH. 


17 


'Crew  went  on  shore  on  the  18th  October,  and 
returned  on  board  again  the  19th.  On  the 
night  between  the  18th  and  19th  of  October, 
•the  fore-scuttle  was  broken  open.  It  appeared 
that  it  was  customary,  after  a  vessel  has  come 
1 8*]  to  the  wharf,  to  permit  the  *seamen  to 
go  on  shore  and  stay  all  night,  and  that  per- 
mission would  have  been  given  in  this  case 
had  it  been  asked.  The  first  mate  of  the  ves- 
sel gave  leave  to  the  whole  crew  to  go  on  shore, 
but  requested  the  second  mate  to  return  and 
sleep  on  board  during  the  night ;  but  he  did  not 
return,  and  the  only  person  that  remained  on 
board  that  night  was  the  cabin  boy.  It  was  not 
pretended  that  any  part  of  the  crew  were  con- 
•cerned  in  the  robbery.  Upon  these  facts,  the 
«court  below  were  of  opinion  that  the  crew  were 
not  bound  to  contribute  to  the  loss,  as  there 
was  no  evidence  of  any  collusion  or  negligence 
in  them,  so  as  to  make  them  liable  where  the 
loss  could  not  be  brought  home  to  any  one  in 
particular  ;  and  that  the  loss  ought  to  be  borne 
by  the  person  to  whose  care  the  vessel  was 
committed  for  that  night,  the  rest  of  the  crew 
having  left  the  vessel  by  the  permission  of  the 
first  mate  ;  they,  accordingly,  gave  judgment 
for  the  plaintiff. 

Mr.  Mulligan  for  the  plaintiff  in  error. 

Mr.  Anthon,  contra. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
<court: 

Admitting  the  rule  of  the  maritime  law  to 
be,  that  mariners  are  to  contribute  out  of  their 
wages  to  the  damages  arising  from  embezzle- 
ments by  each  other,  during  the  voyage,  yet 
if  negligence  be  not  imputable  to  them,  and 
the  circumstances  of  the  case  do  not  fix  the 
presumption  of  embezzlement  upon  any  of  the 
•crew,  they  ought  not  to  contribute.  In  the 
case  before  us  the  first  mate  gave  the  crew  per- 
mission to  go  on  shore,  requiring  only  that  the 
second  mate  should  return  and  sleep  on  board. 
The  loss  ought,  in  justice,  to  attach  upon  the 
person  to  whom  the  care  of  the  vessel  was 
-committed  for  the  night.  The  conclusion  which 
has  been  drawn  against  any  collusion  or  negli- 
gence on  the  part  of  the  crew,  cannot  be  said 
to  be  unwarranted  by  the  testimony.  The 
mate  commands  in  the  absence  of  the  master, 
and  after  the  decision  below  upon  the  facts 
(which  is  equivalent  to  a  verdict),  we  may  well 
•  conclude  that  the  master  was  not  on  board, 
19*]  and  that  *the  permission  given  by  the 
mate  was  competent  to  justify  the  crew.  If 
the  loss  be  chargeable  to  the  negligence  of  the 
second  mate,  who  ought  to  have  returned  on 
board,  I  do  not  think  it  just  or  reasonable  that 
the  seamen,  who  remained  on  shore  by  lawful 
permission,  should  be  held  to  a  contribution. 
Molloy  does  not  state  the  rule  on  this  subject 
with  much  precision,  nor  is  he  of  much  au- 
thority ;  but  he  rather  seems  to  place  it  upon 
the  ground  of  fault  or  negligence  in  the  mari- 
ners (book  2,  ch.  3,  sec.  9) ;  and  even  the  lim- 
ited extent  to  which  he  carries  it,  in  this  in- 
stance, has  been  recently  questioned  or  denied 
by  the  Court  of  C.  B. ,  in  the  case  of  TJwmpson 
v.  Cottins  (4  Bos.  &  Pull.,  347),  who  were  in- 
clined to  think  that  each  person  ought  to  an- 
swer for  his  own  default.  On  the  other  hand, 
the  mutual  responsibility  of  seamen  has  been 
-carried  to  a  greater  extent  in  the  decrees  of 


the  District  Court  of  Pennsylvania  (1  Peters' 
Adm. ,  243),  and  further,  I  apprehend,  than  in 
any  of  the  marine  ordinances  annexed  to  the 
reports  of  those  respectable  decisions.  As- 
suming, however,  the  rule  to  the  extent  in 
which  it  is  laid  down  in  Molly,  it  is  sufficient 
that  the  facts  in  this  case  did  not  lead  to  the 
conclusion  that  the  plaintiff  below  was  charge- 
able with  fault  or  negligence,  or  that  the  em- 
bezzlement was  to  be  imputed  to  any  of  the 
crew.  We  are,  therefore,  of  opinion,  upon 
the  consideration  of  the  case,  that  the  judg- 
ment below  must  be  affirmed. 

Judgment  of  affirmance. 


I 


*HOWLAND  ».  RALPH.        [*2O 

Contempt  —  Original  Order  —  Judgment  More 
Than  One  Year  Old—  Scire  Facias — Irregu- 
larity. 

To  bring  a  party  into  contempt,  for  disobeying:  a 
judge's  order,  the  original  order  must  be  shown  at 
the  same  time  the  copy  is  served. 

Where  a  judgment  has  lain  more  than  a  year,  and 
the  defendant  afterwards  consents  that  an  execu- 
tion issue,  without  the  judgment  being  revived  by 
wire  facias,  the  execution  will  not  be  set  aside  for 
irregularity,  at  the  instance  of  a  third  person,  who 
alleges  that  the  judgment  has  been  kept  on  collu- 
sively,  and  that  the  execution  has  been  issued 
fraudulently,  to  injure  him ;  but  he  must  be  left  to 
seek  his  relief  in  a  court  of  chancery  against  the 
fraud,  or  by  bringing  the  question  of  fact,  as  to  the 
fraud,  to  a  trial,  by  an  issue  at  law. 

Citations— 3  T.  R.,351;  2  Johns.,  104. 

N  August  Term  last,  a  motion  was  made  to 
set  aside  the  execution  issued  in  this  cause, 
to  the  sheriff  of  Delaware,  and  which  had 
been  levied  on  a  lot  of  land,  that  had  been 
previously  purchased  from  the  defendant,  by 
one  McNee.  The  motion  was  made  in  behalf 
of  McNee,  who  stated  in  his  affidavit,  that  on 
or  before  the  24th  of  May,  1804,  he  purchased 
the  lot  so  levied  on,  from  the  defendant,  for 
which  he  paid  him  $350,  as  being  clear  from 
all  incumbrances  ;  that  about  the  10th  June, 
1807,  he  learned,  that  prior  to  the  purchase,  a 
judgment  had  been  entered  up  in  favor  of 
the  plaintiff,  against  the  defendant,  and  that  a 
fieri  facias  thereon  was  in  the  hands  of  the 
sheriff.  The  judgment  was  docketed  the  21st 
July,  1803,  and  the  land  was  advertised  by  the 
sheriff  for  sale  on  the  23d  June,  1807.  McNee 
further  stated  that  he  applied  to  the  defend- 
ant, who  told  him  that  he  had  paid  the  amount 
of  the  judgment,  but  being  requested  to  make 
an  affidavit  of  this  in  order  to  have  the  pro- 
ceedings stayed,  he  refused  ;  that  the  plaintiff 
and  defendant  had  corruptly  combined  to- 
gether, to  cause  the  land,  which  the  defendant 
had  purchased,  to  be  sold  by  means  of  the 
judgment.  There  were  several  other  affida- 
vits, stating  that  the  defendant  had  declared 
that  he  had  paid  the  bond  on  which  the  judg- 
ment had  been  entered  up  in  favor  of  the 
plaintiff. 

On  the  15th  June,  1807,  an  order  was  grant- 
ed by  Mr.  Justice  Van  Ness  to  stay  all  pro- 
ceedings on  the  execution,  so  far  as  it  regarded 
the  lot  in  question,  until  the  last  day  of  Au- 
gust Term.  An  affidavit  was  read  that  a 
copy  of  the  judge's  order  was  served  on  the 
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deputy-sheriff,  who  held  the  execution,  on 
the  28d  June  laat,  and  prior  to  the  sale  of  the 
land  by  him,  and  that  he  promised  not  to 
proceed  in  the  sale  ;  but  that  he  did,  notwith- 
standing, sell  the  land  the  same  day.  On 
these  affidavits,  the  court  ordered  all  proceed- 
ings to  be  stayed  until  November  Term,  that 
21*]  the  *sheriff  retain  in  his  hands  the  mon- 
eys levied  on  the/,  fa.,  and  that  he  do  not  ex- 
ecute a  deed  to  the  purchaser  until  further 
order.  It  was  further  ordered  that  the  deputy- 
sheriff  show  cause,  by  the  first  day  of  Novem- 
ber Term,  why  an  attachment  should  not  issue 
against  him  for  a  contempt,  in  disobeying  the 
judge's  order,  in  June  last,  and  why  he  should 
not  pay  over  the  money,  levied  by  him,  to 
McNee. 

At  the  last  November  Term,  the  plaintiff's 
affidavit  was  produced,  which  stated  that  the 
judgment  in  this  cause  was  entered  upon  a 
bond,  the  whole  of  which,  was  justly  due  at 
the  time  the  execution  issued  ;  that  the  pay- 
ments made  by  the  defendant  were  on  account 
of  other  transactions  between  him  and  the 
defendant,  which  had  no  relation  to  the  bond  ; 
and  that  he  had  never  confessed  or  declared 
that  the  judgment  was  satisfied,  the  truth  of 
which  statement  was  admitted  by  the  affidavit 
of  the  defendant.  From  the  affidavit  of  the 
plaintiff's  attorney,  it  appeared  that  the  de- 
fendant gave  his  consent,  in  writing,  that  the 
execution  might  issue  on  said  judgment,  with- 
out its  being  revived  by  scire  facias,  which 
consent  was  filed  in  the  clerk's  office.  It  fur- 
ther appeared  that,  though  a  copy  of  the 
judge's  order  was  served  on  the  deputy-sheriff, 
the  original  order  was  not  shown  him. 

Mr.  Hawkins  in  support  of  the  motion. 

Mr.  Sherwood,  contra. 

Per  Curiam.  It  appears,  from  the  affidavit 
of  the  deputy-sheriff,  and  of  the  person  who 
made  the  service  upon  the  deputy,  that  a  copy 
of  the  judge's  order  was  served,  but  that  the 
original  order  was  not  shown.  The  general 
rule  is,  that  in  order  to  bring  a  party  into  con- 
tempt, the  original  order  must,  at  the  same 
time,  be  shown.  (King  v.  Smithers,  3  Term, 
351  ;  see  3  Johnson,  104,  CJieetJiam  v.  Lewis.) 
The  motion  for  an  attachment  against  the 
deputy-sheriff  must,  therefore,  be  denied. 
The  next  question  is,  whether  we  can,  upon 
the  present  motion,  relieve  William  McNee 
from  the  effect  of  the  sale.  The  execution 
would  clearly  have  been  irregular,  for  want  of 
22*]  a  revival  of  the  dormant  judgment,  *had 
it  not  been  for  the  defendant's  consent  in  writ- 
ing to  issue  the  execution  without  such  reviv- 
al, and  the  question  is,  whether  that  consent 
was  not  sufficient  to  cure  the  irregularity. 
There  is  no  complaint  on  the  part  of  the  de- 
fendant that  it  was  unfairly  obtained  from 
him  ;  and  we  cannot  question  the  proceeding 
in  the  face  of  that  consent,  and  without  any 
application  on  the  part  of  the  defendant.  If  a 
scire  facia*  had  issued,  it  would  not  have  been 
directed  to  McNee,  the  party  complaining,  and, 
as  the  defendant  admits  that  the  judgment 
was  not  satisfied,  its  operation  would  have 
been  the  same  as  it  respects  McNee.  He  could 
not  have  come  in  and  pleaded.  He  would 
have  been  a  stranger  to  the  record.  The 
great  ground  of  complaint  is,  that  there  exists 
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a  collusion  between  the  plaintiff  and  defend- 
ant to  defraud  him,  and  that  judgment  has 
been  collusively  kept  on  foot,  ana  an  execu- 
tion fraudulently  issued,  to  injure  him.  If 
this  be  so  (and  there  is  color  for  the  suggestion, 
arising  from  the  facts  disclosed  by  the  aflida- 
vits),  he  is,  undoubtedly,  entitled  to  relief 
against  the  fraud.  But  this  court  cannot  in- 
terfere effectually,  upon  the  present  motion .  1  f 
the  deed  was  not  executed  to  the  purchaser, 
before  the  service  of  the  rule  of  last  August, 
Term,  we  can  continue  that  rule  in  force 
against  the  sheriff,  until  the  next  term,  so  as 
to  give  McNee  an  opportunity  to  apply,  in  the 
mean  time,  to  the  Court  of  Chancery  for  re- 
lief, or  to  put  the  question  of  fraud  and  collu- 
sion in  a  train  for  trial  at  law,  by  an  issue  in 
fact,  and  so  far  as  we  are  willing  to  go. 

Cited  In— 7  Cow.,  149;  8  Wend.,  528;   7  Abb.  Pr., 
3H ;  1  Bos.,  667. 


*SWEET  [*2S 

THE  OVERSEERS    OF    THE    POOR   OF 
THE  TOWN  OF  CLINTON. 

1.  Bastardy — Certiorari — Appeal — Prima    Fa- 
cie Evidence.     2.  Sill  of  Exception. 

An  order  of  bastardy  made  by  two  justices,  pur- 
suant to  the  statute,  is  prima  facie  evidence  of  the 
truth  of  the  facts  therein  stated,  it  being  considered 
as  a  judgment  of  the  magistrates.  If  the  party  ap- 
peal from  the  order,  it  is  incumbent  on  him  to  im- 
peach the  truth  of  the  facts. 

The  Court  of  Sessions'  are  fudges  of  the  law  and 
the  fact,  and  a  bill  of  exceptions  does  not  lie  to  that 
court. 

This  court  may  order  the  sessions,  by  eertinrari, 
to  return  all  the  facts  and  proceedings  before  them. 

Citations— 1  T.  R.,  775 ;  8.  C.  Burr.,  697. 

THIS  cause  came  before  the  court  on  a  re- 
turn to  a  certiorari  from  the  Court  of  Gen- 
eral Sessions  in  Dutchess  County.  An  appeal 
had  been  made  to  the  sessions,  from  an  order  of 
bastardy  made  by  two  justices  of  the  peace. 
Upon  the  traverse  to  the  appeal,  it  was  con- 
tended, on  the  part  of  the  appellant,  that  the 
overseers  ought  to  proceed  to  establish  the  or- 
der by  proof ;  that  the  subject  ought  to  be  ex- 
amined in  the  same  manner  as  it  had  been  be- 
fore the  justices  who  granted  the  order,  and 
that  the  overseers  ought  to  call  the  mother  of 
the  child,  on  whose  oath  the  order  had  been 
founded.  The  Court  of  Sessions  determined 
that  the  order  was  prima  facie  evidence  of  the 
facts  contained  therein ;  and  that  it  was  in- 
cumbent on  the  appellant  to  prove  that  the 
facts  set  forth  in  the  order  were  not  true.  Testi- 
mony was  also  offered,  on  the  part  of  the  ap- 
pellant, to  impeach  the  credit  of  the  mother  ; 
but  the  court  determined  that,  as  she  had  not 
been  examined  as  a  witness  before  the  sessions, 
her  character  was  not  to  be  questioned.  The 
appellant  then  offered  to  call  her  as  a  witness, 
reserving  the  right  afterwards  to  impeach  her 
credit ;  but  the  court  decided  that  if  the  appel- 
lant chose  to  call  her  as  a  witness,  he  should  not 
be  allowed,  afterwards,  to  impeach  her  testimo- 
ny. The  sessions  having  confirmed  the  order  of 
the  justices,  the  appellant  tendered  a  bill  of  ex- 
ceptions, which  was  sealed  by  the  judges  of 
the  sessions,  and  returned,  with  the  order  and 
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other  proceedings  annexed  to  the  certiorari,  to 
this  court. 

Mr.  Rudd,  for  the  plaintiff  in  error.  The 
order,  in  the  first  instance,  is  made  on  the  ex- 
parte  affidavit  of  the  mother  ;  and  on  an  ap- 
peal, the  sessions  ought  to  allow  the  parties  to 
produce  new  evidence  ;  they  ought  not  to  be 
concluded  by  the  facts,  as  they  appeared  be- 
fore the  justices.  By  the  statute  of  the  18 
Eliz.,  ch.  3,  an  order  of  bastardy  could  only 
24*]  *be  made  by  two  justices  ;  but  by  the 
statute  of  3  Car.  I.,  ch.  4,  the  sessions  have  an 
original  jurisdiction  in  cases  of  bastardy.  It 
was  so  decided  in  William  Slater's  case  (Cro. 
Car..  470),  and  in  Pridgeon's  case  (2  Buls.,  355 : 
Cro.  Car.,  341,  350  ;  1  Str.,  475  ;  Doug.,  632  : 
1  Burns'  Justice,  20th  ed.,  246,  247) ;  and  the 
sessions  may  not  only  make  an  original  order, 
but  they  may  quash  the  order  of  the  justices, 
and  make  a  new  order,  against  which  there 
can  be  no  appeal.  (2  Bulst.,  355  ;  1  Bott., 
498  ;  1  Burns,  247.)  By  our  statute,  the  puta- 
tive father  is  to  enter  into  a  recognizance,  not 
only  to  perform  the  order  of  the  justices,  but 
to  appear  at  the  next  General  Sessions  of  the 
Peace,  and  to  abide  such  order  as  the  sessions 
may  make.  (Laws  of  N.  Y.,  Vol.  I.,  p.  194, 
195.)  The  sessions  are  thus  fully  empowered 
to  make  any  order  they  may  judge  proper, 
and  for  that  purpose  to  enter  into  an  ex- 
amination of  the  case  de  novo.  In  the  present 
case,  the  course  of  proceedings  adopted  by  the 
sessions  effectually  deprives  the  party  of  all 
the  benefit  of  an  appeal. 

Mr.  J.  Tattmadge,  contra.  A  preliminary 
question  arises  in  this  case,  whether  a  bill  of 
exceptions  will  lie  to  the  sessions  on  an  appeal 
from  an  order.  In  the  case  of  Tfie  King  v. 
Tlie  Inhabitant*  of  Preston  (2  Str.,  1039;  2 
Burr.  Sett.  Cas.,  77  ;  Cas.  temp.  Hardw.,  249; 
Bott.,  705)  it  was  expressly  decided  that  a 
bill  of  exceptions  would  not  lie  in  such  a 
case. 

By  the  order  of  the  justices,  it  is  stated  that 
it  was  made  as  well  on  the  oath  of  the  mother 
as  otherwise.  It  may  be,  then,  that  the  jus- 
tices had  other  evidence  before  them.  On  an 
appeal,  every  intendment  is  to  be  made  in 
favor  of  an  order  of  justices.  (3  East,  61.) 
The  appellant  ought,  therefore,  to  prove  facts 
sufficient  to  induce  the  sessions  to  set  it  aside. 
(2  Bott.,  17.)  He  ought  to  show  cause  against 
the  order,  before  the  other  side  are  called 
upon  to  support  it.  The  sessions,  as  a  court, 
have  competent  power  to  regulate  their  own 
practice,  and  the  course  of  proceedings  before 
them  on  appeals.  The  language  of  the  act,  as 
to  the  condition  of  the  recognizance,  counte- 
nances this  idea. 

The  appellant  clearly  had  no  right  to  im- 
peach the  character  of  the  mother  as  a  wit- 
ness, when  she  had  not  been  sworn  in  the 
cause  then  before  the  sessions.  You  cannot, 
in  one  court,  impeach  the  credit  of  a  witness 
2o*]  sworn  in  another  *court,  until  after  such 
witness  has  been  called  in,  and  sworn  in  the 
court  in  which  his  credit  is  intended  to  be  im- 
peached. If  the  appellant  had  called  the 
mother  as  a  witness,  it  would  have  been 
against  the  established  rule  in  all  courts  to 
have  allowed  him  to  impeach  the  character  of 
his  own  witness. 

The  order  of  the  justices  is  never  granted 
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until  the  putative  father  is  summoned  to  ap- 
pear and  show  cause.  By  appealing  from  the 
order,  the  appellant  is  bound  to  show,  affirma- 
tively, that  the  order  ought  not  to  have  been 
made  against  him. 

Mr.  Rudd,  in  reply.  Some  difficulty  has 
arisen  in  the  English  court  as  to  the  manner 
of  bringing  these  causes  before  the  higher  tri- 
bunals. The  Court  of  King's  Bench  have  de- 
cided that  they  would  not  inquire  into  the 
facts  adjudged  before  the  sessions ;  but  that 
when  they  erred  in  matters  of  law,  that  court 
would  interfere,  to  correct  their  errors.  (3 
Burr.  Sett.  Cas.,  77.)  The  usual  course  seems 
to  have  been  to  bring  the  question  before  the 
higher  courts,  on  special  cases.  But  it  has 
been  determined  in  England  that  the  Court  ot 
King's  Bench  has  no  power  to  compel  the  ses- 
sions to  state  a  special  case.  (2  Burr.  Sett. 
Cas.,  64  ;  Bott.,  1850.)  If  this  is  to  be  the  rule 
in  this  court,  and  no  bill  of  exceptions  will 
lie,  the  errors  of  the  sessions  can  never  be  cor- 
rected. It  becomes,  then,  a  point  of  practice 
of  some  importance  to  determine  whether  the 
decisions  of  the  sessions  may  be  reviewed,  or 
must  be  final  and  conclusive.  It  is  true  in- 
ferior as  well  as  other  courts  may  establish 
their  own  rules  of  proceeding,  but  the  Su- 
preme Court  will  never  permit  an  inferior 
court  so  to  frame  its  rules  of  practice  as  to 
avoid  the  correcting  and  controlling  power  of 
the  higher  tribunal. 

As  to  the  words  of  the  order,  it  is  sufficient 
to  observe  that  it  is  always  so  expressed,  but 
it  does  not  follow,  that  any  other  evidence 
than  the  oath  of  the  mother  was  produced. 
It  seems  unreasonable  to  require  the  appellant 
to  prove  a  negative.  The  natural  and  proper 
course  is  to  call  on  the  overseers  to  establish 
the  truth  of  the  facts  on  which  the  order  was 
founded. 

*THOMPSON,  J.,  delivered  the  opinion  [*26 
of  the  court : 

This  case  is  brought  up  by  certiorari  from 
the  Court  of  Sessions  in  Dutchess  County.  It 
came  before  the  sessions  by  appeal,  on  an  order 
of  bastardy,  made  by  two  justices  of  the  peace, 
and  the  question  presented  to  this  court  is, 
whether,  on  such  an  appeal,  the  order  of  the 
justices  ought  to  have  been  received  by  the 
sessions  as  prima  facie  evidence,  and  to  be  im- 
peached by  the  appellant,  or  whether  the  ses- 
sions are  to  take  up  the  examination  de  novo, 
as  if  no  order  had  been  made.  We  have  not 
been  able,  from  an  examination  of  the  cases 
cited  on  the  argument,  to  find  that  the  ques- 
tion has  ever  received  any  judicial  determina- 
tion, or  to  ascertain  what  the  practice  has 
been.  We  are  inclined,  however,  on  general 
principles,  to  think  that  the  order  ought  to  be 
received  as  prima  facie  evidence,  and  the  onus 
of  impeaching  it  thrown  on  the  appellant. 
This  order  was  the  judgment  of  magistrates, 
having  jurisdiction  of  the  subject  matter.  It 
is  final  and  conclusive  upon  the  party,  unless 
reversed  on  appeal,  and  no  appeal  lies  to  take 
the  case  from  the  magistrates,  until  they  have 
passed  judgment  upon  it.  The  appeal  is  for 
the  purpose  of  revising  and  correcting  the 
errors  of  the  magistrates,  and  their  judgment 
ought  to  be  deemed  valid,  until  some  ground 
for  reversing  it  be  shown. 

515 


SITKKMK  COURT,  STATE  OF  NEW  YORK. 


1808 


A  question  was  also  made,  on  the  argu- 
ment, whether  a  bill  of  exceptions  would  lie 
to  a  court  of  sessions.  It  appears  to  be  pretty 
well  settled,  hy  the  cases  in  the  books,  that  it 
will  not.  In  those  summary  proceedings,  the 
session--  are  judges,  both  of  law  and  fact,  and 
it  would  seem  to  be  the  intention  of  the 
statutes,  instituting  these  proceedings,  that 
what  the  justices  do  shall  be  final  as  to  facts, 
and  everything  but  the  law  arising  therefrom. 
(2  Strange,  1040.)  If  the  sessions  do  not  re- 
turn to  the  certiorari  all  the  facts  which  were 
before  them,  and  which  are  necessary  to  ap- 
pear, in  order  to  judge  of  the  law  applicable 
to  this  case,  the  practice  I  apprehend  to  be, 
137*]  for  *this  court,  to  order  the  sessions  to 
return  such  facts.  (1  Term,  775  ;  Burr.,  8. 
C.,  697.) 

The  order  of  the  sessions  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 9  Johns.,  368;  6  Cow.,  761;  8  Wend., 
527 ;  34  Wis.,  227. 


DONELLY  v.  VANDENBERGH. 

j)ebt  —  Or  ant  from  Legislature  —  Division  —  Pen- 
alty —  Right  of  Action. 

By  an  act  of  the  Legislature,  a  grant  was  made  to 
A  and  six  others  named,  and  their  executors,  admin- 
istrators and  assigns,  of  the  exclusive  right  of  estab- 
lishing and  running  stage-wagons  on  the  west  side 
of  Hudson  River  from  Albany  to  the  north  line  of 
New  Jersey,  for  the  term  of  seven  years  ;  and  if  any 
other  person  should  establish  a  stage  on  the  same 
route,  during  that  term,  he  was  made  liable  to  the 
penalty  of  SoOO.  The  grantees,  by  certain  resolu- 
tions, divided  the  whole  line,  and  assigned  a  por- 
tion of  the  route  to  each  grantee,  who  was  to  keep 
and  own  a  stage  on  that  part  of  the  route  assigned 
to  him,  and  receive  the  profits.  B,  one  of  the 
grantees,  with  the  consent  of  two  other  of  the 
grantees,  besides  running  a  stage  on  the  part  of  the 
route  assigned  to  him,  also  run  a  stage  on  the  road 
which  had  been  assigned  to  A.  In  an  action  brought 
by  A  against  B,  to  recover  the  penalty  given  by 
the  act,  it  was  held  that  the  penalty  was  given  to 
secure  the  grantees  in  the  privilege  vested  in  them, 
from  the  encroachment  of  strangers,  and  that  the 
defendant,  being  one  of  the  grantees,  was  not  liable 
for  the  penalty. 

That  the  resolutions  assigning  to  each  a  distinct 
portion  of  the  road,  was  not  a  division  or  partition 
of  the  franchise  or  right  given  by  the  act  ;  whether 
such  a  privilege  or  franchise  is  susceptible  of  parti- 
tion, according  to  the  spirit  and  intent  of  the  act, 
so  as  to  give  exclusive  and  independent  rights  in 
distinct  parcels  of  the  road,  dutntatur. 

Citations-12  Mod.,  216;  5  T.  R.,  436;  Bull.  N.  P., 
225,  228  ;  15  Vin.,  217,  par  .  a  ;  Co.  Litt.,  169  :  Salk.,  43  ; 
IT.  R.,  144;  6  Mod.,  559;  7  Mod..  27:  1  T.  R.,  141; 
Com.  Rep.,  225  ;  Cowp.,  825  :  4  Burr..  2018. 


was  an  action  of  debt,  for  the  penalty 
.   of  $500.     The  cause  was  tried  at  the  cir- 

cuit, held  in  Green  County,  before  Mr.  Justice 

Spencer,  the  3d  December,  1806. 
The  declaration  stated  that  by  an  act  of  the 

Legislature,  in    1808,   the    plaintiff,  William 

ticrtE.—Cnrporatimis—  Divisibility  of  f  ranch  tsc. 

The  question  as  to  the  power  of  a  corporation  to 
divide  ite  franchise  arose  in  Oakland  R.  R.  Co.  v. 
Oakland  &  Brooklyn  R.  R.  Co.,  45  Cal..  365.  It  was 
not  directly  passed  upon  by  the  court,  however.  On 
principle  it  would  aeetn  that  where,  by  ita  charter,  a 
corporation  assumes,  and  is  charged  with,  certain 
duties,  it  cannot,  as  a  whole,  escape  responsibility 
for  the  proper  discharge  of  those  duties,  or  of  any  of 
them,  by  division. 

Compare  People  v.  Albany  &  Vermont  R.  R.  Co., 
24  N.  Y..  261;  State  v.  Hartford  &  New  Haven  R.  R. 
Co..  29  Conn.,  538  ;  Commonwealth  v.  Fitehburg  R. 
R.  Co..  12  Gray,  180. 

516 


Tremble,  Jacob  Vandcrhoff,  and  four  others, 
had  granted  to  them,  for  seven  years,  the  sole 
and  exclusive  right  of  erecting  and  running  so 
many  stage-wagons,  on  the  west  side  of  Hud- 
son River,  between  the  city  of  Albany,  and 
the  northern  boundary  line  of  the  State  of  New 
Jersey,  along  the  most  usual  route  established, 
or  thereafter  to  be  established,  as  they  should 
judge  sufficient,  for  passengers,  &c.,  and  that 
it  should  not  be  lawful  for  any  other  person, 
during  the  said  term,  to  erect  or  establish  a 
stage  on  the  said  route,  under  a  penalty  of 
$500,  to  be  recovered  by  any  person  who  should 
prosecute  for  the  same ;  that  the  defendant, 
not  regarding  the  act,  &c.,  did,  within  the 
term  aforesaid,  to  wit,  on  the  1st  February, 
1806,  at  Catskill,  erect  and  establish  a  stage  on 
the  said  route,  and  without  the  consent  of  the 
plaintiff  and  the  six  other  persons,  or  either  of 
them,  whereby,  &c. 

The  defendant  pleaded  nil  debet.  Upon  the 
trial  the  plaintiff  offered  in  evidence  the  act, 
as  published  in  the  statute  *book,  printed  [*28 
by  the  State  printer.  This  was  objected  to, 
because  it  was  a  private  act ;  but  the  objec- 
tion was  overruled.  The  act  being  read,  was 
in  substance  as  stated  in  the  plaintiff's  declara- 
tion. The  plaintiff  then  proved  that  the  de- 
fendant established,  and  began  to  run,  a  stage- 
wagon  between  Coxsackie  and  Athens,  in 
December,  1805,  and  carried  passengers  on 
the  said  route  ;  that  the  witness,  in  the 
employ,  and  under  the  direction  of  the  plaint- 
iff, run  a  stage  through  to  Coxsackie,  going 
empty  from  Athens  to  Coxsackie,  but  willing 
to  carry  passengers ;  that  the  defendant  im- 
mediately prior  to  his  running  to  Athens,  as 
aforesaid,  had  run  a  stage  from  Albany  to 
Coxsackie,  and  the  plaintiff  exchanged  pas- 
sengers and  the  mail  with  the  defendant,  at 
Coxsackie. 

The  defendant  then  moved  for  a  nonsuit :  1. 
Because  the  act  read  varied  from  that  declared 
on,  which  did  not  set  forth  the  month  and  day 
it  was  passed.  2d.  That  the  declaration  did 
not  set  forth  the  second  section  of  the  act.  3d. 
That  it  appeared,  from  the  testimony  for  the 
plaintiff,  that  the  defendant  was  an  acknowl- 
edged proprietor  in  this  line  of  stages,  and  so 
not  subject  to  the  penalty.  The  motion  was 
overruled.  The  defendant  then  read  in  evi- 
dence the  second  section  of  the  act,  which  states 
that  the  plaintiff,  and  the  six  other  persons, 
shall  forthwith  furnish  and  provide  four  good 
and  suff  cient  stage-wagons,  and  that  the  fare  of 
each  passenger  shall  not  exceed  five  cents  per 
mile,  with  the  liberty  of  14  pounds  weight  of 
baggage,  &c.,  that  such  stage- wagon  shall 
proceed  once  in  every  week,  during  the  term, 
on  the  said  line.  Provided,  that  if  the  plaint- 
iff, and  the  six  other  persons,  shall  neglect  to 
perform  their  duties,  &c.,  the  act,  and  their 
privilege  granted,  shall  cease,  &c.  The  read- 
ing of  this  section  was  objected  to  by  the 
plaintiff,  and  the  objection  overruled.  The 
defendant  then  offered  to  show  that  the  said 
grantees  had  forfeited  their  right  by  not  com- 
plying with  the  provisions  of  the  second  sec- 
tion, but  this  evidence  was  overruled. 

*The  defendant  then  offered  to  prove  [*2O 
that  on  the  22d  or  23d  December,  1805,  two  of 
the  grantees  in  the  act  named,  licensed  the  de- 
fendant to  extend  his  route  of  running  the 
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stage-wagon,  and  carrying  passengers  and  the 
mail  from  Coxsackie  to  Athens,  and  that  this 
was  previous  to  any  running  by  the  defendant, 
between  those  places  ;  but  as  it  further  ap- 
peared that  these  two  grantees  still  continued  to 
own  and  run  48  miles  of  the  line  below  Esopus, 
on  their  own  right,  and  because  no  right  was 
assigned  by  them  to  the  defendant,  nor  did  he 
run  as  their  servant,  the  evidence  was  over- 
ruled. 

The  defendant  next  read  in  evidence  a  deed, 
dated  the  3d  April,  1805,  and  executed  by  the 
plaintiff  and  one  Abner  Miller,  by  which,  in 
consideration  of  $580,  they  bargained  and  sold 
to  the  defendant  one  stage-wagon  and  four 
horses,  &c.,  and,  also,  the  right  granted  to  the 
plaintiff  and  others  to  run  a  line  of  stages,  &c. , 
and  which  they  granted  to  the  defendant  from 
his  house  to  Albany,  a  distance  of  24  miles, 
together  with  the  profits,  &c.,  on  condition 
that  the  defendant  should  perform,  on  his  part, 
the  rules  to  be  from  time  to  time  agreed  on  by 
a  majority  of  the  proprietors  of  the  said  line, 
and  should  faithfully  carry  the  mail  from  his 
house  to  Albany. 

The  defendant  also  offered  to  prove  that, 
between  the  1st  October  and  the  23d  Decem- 
ber, 1805,  the  plaintiff  had  been  frequently 
delinquent,  and  that  it  was  a  case  of  necessity 
for  the  defendant  to  be  put  on  the  line  from 
Coxsackie  to  Athens.  This  testimony  was 
objected  to,  but  admitted.  The  defendant 
further  proved  that  the  plaintiff  had  a  bond 
regulating  the  manner  of  running  stages,  pro- 
posed to  take  place  the  1st  October,  1805,  and 
which  was  intended  to  be  signed  by  the  plaint- 
iff, the  said  Miller,  and  the  defendant,  but  it 
was  returned  without  being  signed  ;  that  only 
one  bond  was  sent  by  the  plaintiff,  and  that 
was,  after  a  meeting  of  the  proprietors  at 
Goshen,  the  1st  October,  1805,  when  the  same 
was  written.  The  defendant  next  read  in  evi- 
3O*]  dence  a  letter  from  the  plaintiff  *to 
Dewitt  and  Tremble  (one  of  the  proprietors  in 
the  act);  dated  June  23d,  1805,  in  which  he 
stated  that  he  was  willing  that  their  proposals 
and  his  should  be  one,  as  to  carrying  the  mail. 

He  further  proved  that,  between  October 
and  the  23d  December,  1805,  passengers  had 
been  twice  carried  from  Kingston  to  Catskill, 
at  the  expense  of  the  plaintiff,  there  being  no 
stage  to  carry  them  on  ;  that  in  the  autumn  of 
1805,  the  plaintiff  presented  a  bond  to  the  de- 
fendant, and  urged  him  to  sign  it.  The  bond 
related  to  a  new  arrangement  for  running  the 
stage,  and  was  written  at  Goshen  ;  that  the 
plaintiff  offered  to  run  a  stage  if  the  defendant 
would,  but  the  defendant  refused  to  run  under 
the  new  arrangement,  and  said  it  was  too  far 
to  run  from  Albany  to  Coxsackie,  according  to 
the  new  plan. 

The  defendant  also  proved  that,  between 
the  1st  October  and  the  1st  December,  1805, 
the  mail  for  the'northward  remained  at  Kings- 
ton thirty -six  hours,  successively,  at  least  once 
a  week,  and  an  additional  mail  having  arrived 
in  that  period  was  carried  up  at  the  same  time. 

The  plaintiff  then  proved  that  he  had  driven 
the  mail  dilligently  and  punctually  from  Cox- 
sackie to  Kingston,  except  when  delayed  by 
the  non-arrival  of  the  defendant's  stage  at  Cox- 
sackie from  Albany. 

The  resolutions  at  a  meeting  of  the  proprie- 
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tors,  at  Kingston,  in  March,  1803,  were  then 
produced,  on  the  part  of  the  plaintiff,  and  they 
were,  in  substance,  as  follows : 

"  That  a  resolution  of  the  majority  should  be 
binding  upon  all  ;  that  the  road  be  divided  be- 
tween the  proprietors,  and  that  Israel  Kamsen 
and  the  plaintiff  should  take  the  whole  road 
from  Albany  to  Brockway's,  and  that  Brock- 
way  should  take  the  route  from  his  house  to 
Kingston  ;  that  each  proprietor  should  keep'  a 
good  wagon,  &c.,  &c.,  and  for  every  default 
should  forfeit  the  sum  of  $10  to  the  proprie- 
tor aggrieved  ;  that  the  stage  should  *run  [*31 
through  twice  a  week,  &c.,  that  each  proprie- 
tor should  be  entitled  to  the  avails  on  his  as- 
signed route." 

The  judge  charged  the  jury:  1st.  That  the 
plaintiff  had  made  out  his  case  in  the  first  in- 
stance. 2d.  That  the  permission  from  the  two 
proprietors  did  not  constitute  the  defendant  an 
agent  or  assignee,  for  he  run  the  route  for  his 
own  benefit ;  and  it  was  not  competent  for 
any  two  of  the  proprietors  to  assign  a  particu- 
lar portion  of  the  road,  unless  they  had  pre- 
viously acquired  a  right  to  that  portion,  by  a 
separation  of  the  joint  interests  of  the  whole  ; 
and  that  they  could  not  constitute  an  assignee, 
without  parting  with  their  interests,  which 
they  did  not,  but  continued  to  hold  it ;  that  by 
the"  resolutions  of  March,  1803,  they  had  be- 
come devested  of  all  right  to  the  road  in  ques- 
ion  ;  that  the  deed  of  the  plaintiff  and  Miller 
constituted  the  defendant  an  assignee  of  the 
portion  of  the  road  only  mentioned  in  that 
deed  ;  that  in  cases  of  necessity,  the  other  pro- 
prietors might  license  ;  for  all  were  bound  to 
see  the  law  executed,  but  such  necessity  was 
not  proved  here,  as  the  delays  at  Kingston 
arose  from  the  defendant's  not  "forwarding  the 
northern  mail  to  Coxsackie  in  time  ;  he,  how- 
ever, left  the  facts  to  the  jury,  who  found  a 
verdict  for  the  plaintiff. 

A  motion  for  a  new  trial,  and  also  a  motion 
in  arrest  of  judgment,  were  made  in  this  cause, 
and  argued  at  the  last  August  Term. 

Mr.  Van  Vechten,  for  the  defendant.  1. 
This  was  a  private  act.  It  was  made  solely 
for  the  benefit  of  the  individuals  named  in  it. 
It  is  a  mere  naked  privilege  granted  to  certain 
persons  to  run  stages  on  the  public  highway, 
for  their  own  exclusive  benefit.  A  public  act 
regards  the  whole  community,  and  the  judges 
will  take  notice  of  it,  ex  officio ;  but  a  private 
act,  which  regards  particular  persons  or  private 
concerns,  must  always  be  pleaded  and  proved 
as  any  other  record.  (1  Bl.  Com.,  86  ;  5 
Comyn,  254  ;  Par.  R,  7.)  It  is  discretion- 
ary in  the  grantees  to  run  the  stages  or  not ; 
there  is  nothing  compulsory  on  this  head  stated 
in  the  declaration.  The  second  section  of  the 
*act,  to  be  sure,  declares  what  the  [*32 
grantees  are  to  perform,  and  provides  that  in 
case  of  their  neglect  the  privilege  is  to  be  for- 
feited. Still  it  is  optional  with  the  grantees  to 
avail  themselves  of  the  privilege  or  not.  Again, 
the  privilege  is  confined  to  a  particular  route, 
thereby  converting  the  road  so  far  into  a  pri- 
vate way  for  the  benefit  of  the  grantees;  and  is 
to  be  regarded  rather  as  a  private  conveyance 
than  a  solemn  act  of  the  Legislature.  (2B1. 
Com.,  346.) 

2.  The  penalty  given  by  the  act  was  for  the 
purpose  of  protecting  the  privileges  of  the 
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grantees  from  any  invasion  or  infringement 
by  strangers ;  it  has  no  binding  force  as  be- 
tween the  parties  themselves  ;  for  they  cannot 
sue  each  other  for  this  penalty.  In  two  in- 
stances the  defendant  acted  by  the  license  and 
permission  of  two  of  the  proprietors  ;  and  in 
another,  he  became  interested  in  the  road,  and 
was  equally  entitled  to  protection  against 
strangers.  There  is  nothing  in  the  act  to  pro- 
hibit the  grantees  from  licensing  others  to  use 
the  road  by  running  stages.  Where  a  person 
acts  under  a  license,  he  ceases  to  be  a  stranger. 
By  the  permission  granted  by  Tremble  &  Van- 
derhoff,  the  defendant  came  into  their  place, 
and  if  they  would  not  have  been  liable  to  the 
other  proprietors  for  the  penalty,  neither  can 
the  defendant  be  made  answerable.  Again, 
the  penalty  is  given  for  a  violation  of  the 
rights  of  the  grantees,  under  the  act,  as  tenants 
in  common.  The  rights  of  one  tenant  in  com- 
mon are  as  much  violated  by  the  defendant  as 
those  of  another  ;  but  the  license  given  to  the 
defendant  by  Tremble  &  Vanderhoff,  is  an  ef- 
fectual protection  to  him.  If  the  plaintiff  has 
been  injured  by  their  acts,  he  must  seek  his 
recompense  from  them.  Besides,  by  the  deed 
of  1805,  the  defendant  was  made  a  party  in  in- 
terest, and  being  a  co-tenant  with  the  other 
proprietors,  he  cannot  be  liable  to  them  for  a 
penalty  intended  to  operate  only  against 
strangers.  It  will  be  said,  perhaps,  that  the 
road  was  divided  into  distinct  portions  among 
the  several  proprietors,  and  that  Tremble  & 
Vanderhoff,  after  this  division,  had  no  au- 
thority to  license  the  defendant  to  run  a  stage 
on  a  portion  of  the  road  assigned  to  another 
33*]  *propnetor.  But  the  subjects  is  not  sus- 
ceptible of  partition.  It  is  a  grant  of  the  entire 
route,  and  the  act  intends  a  joint  and  entire 
performance,  for  the  proviso  of  the  act  oper 
ates  against  all  the  parties,  in  case  of  a  failure 
on  any  part  of  the  road. 

Again,  there  is  nothing  in  the  act  to  pro- 
hibit either  of  the  grantees  from  establishing 
a  new  stage  within  the  limits  of  the  route.  If 
either  of  the  grantees  can  do  this,  and  not  be 
liable  to  the  penalty,  the  defendant,  as  as- 
signee of  such  grantee,  must  be  equally  pro- 
tected. 

3.  This  being  a  private  act,  the  whole  of  it 
ought  to  have  been  set  forth  in  the  declara- 
tion ;  and  if  the  act  produced  varies  from  that 
stated  in  the  declaration,  such  variance  will 
be  fatal.  (Freeman,  75  ;  Lord  Byron's  case,  19 
Vincr,  502,  sec.  5.)  Now  the  second  section  of 
the  act  is  wholly  omitted  in  the  declaration. 

Next  as  to  the  grounds  of  the  motion  in  ar- 
rest of  judgment.  1.  This  being  a  private  act, 
the  date  of  it  ought  to  have  been  set  forth  in 
the  declaration.  (1  Comyn,  330  ;  Action  on 
Statute,  I.)  2.  It  ought  to  have  been  averred 
that  the  defendant  was  not  an  executor,  ad- 
ministrator or  assignee  of  the  grantees  named 
in  the  act.  The  exceptions  in  an  act  creating 
a  penalty,  ought  always  to  be  negatived  (1 
Term,  141  ;  5  Term,  559  ;  1  Lord  Raym., 
120);  and  nonconstat,  but  that  the  defendant 
was  an  executor  or  administrator  of  one 
of  the  grantees.  3.  The  particular  acts  which 
are  supposed  to  have  amounted  to  erecting  or 
establishing  a  stage,  in  violation  of  the  privi- 
lege of  the  grantees,  within  the  meaning  of  the 
act,  ought  to  have  been  alleged.  In  an  action 
518 


founded  on  a  statute,  the  plaintiff  ought  to 
aver  every  fact  which  may  be  necessary  to  in- 
form the  court  whether  the  case  is  within  the 
statute.  (5  Comyn,  869,  354  ;  Pleader,  C,  70, 
C,  49;  Doct.  pfacit.,  332;  2  East,  340;  8 
Term.  636  ;  7  Went.  Pleadings,  120,  132,  208, 
288,239,242,  292,  296,  as  to  precedents.)  4.  The 
part  of  the  route  on  which  the  stage  was  set  up 
by  the  defendant  ought  to  have  been  particu- 
larly described  and  set  forth,  for  the  sake  of 
certainty.  5.  It  ought  to  have  been  averred 
that  the  road  on  which  the  stage  was  erected 
by  the  defendant  was  was  within  the  route 
designated  by  the  act.  6.  The  whole  act  is  not 
set  forth  in  the  declaration,  but  only  the  first 
section. 

*Messrs.  Grosvenor  and  E.  Williams,  [*34 
contra.  1.  This  may  be  said  to  be  a  public  act, 
inasmuch  as  it  concerns  the  public  convenience, 
and  by  its  operation,  takes  away  the  rights  of 
individuals.  In  the  case  of  Jenkins  v.  The 
Union  Turnpike  Company  (1  Caines'  Cases  in 
Error,  86),  an  act  incorporating  a  turnpike 
company  was  considered  as  a  public  act,  since 
all  the  citizens  were  interested  in  highways, 
which  contributed  to  their  convenience.  But 
if  this  be  not  strictly  a  public  act,  it  is  so  much 
so  that  the  printed  statute  book  may  be  given 
in  evidence.  Buller  lays  it  down  that  where  a 
private  act  of  Parliament  concerns  a  whole 
county,  as  the  act  of  Bedford  Levels,  for  re- 
building Tiverton,  &c.,  it  may  be  given  in  evi- 
dence without  comparing  it  with  the  record 
(Buller,  N.  P.,  226  ;  Gilb.  Law  of  Ev.,  12,  13  ; 
Peake's  Ev.,  2d  ed.,  26,  27  ;  12  Mod.,  216  ;  see 
5  Term,  436),  and  for  the  additional  reason 
that,  from  the  notoriety  of  the  subject,  and  be- 
cause it  is  printed  by  the  king's  printer,  it  may 
be  supposed  to  be  generally  known.  On  the 
same  principle,  printed  copies  of  things  of  a 
public  nature,  as  a  printed  proclamation  for  a 
peace,  may  be  read  without  being  compared 
with  the  original.  The  present  act  is  printed 
by  the  State  printer,  and  inserted  in  the  same 
volume  with  the  public  laws. 

2.  It  is  not  necessary,  in   an  action  on   a 
statute,  to  set  forth  the  date.     The  omission  of 
the  date  is  no  fault,  but  if  you  recite  the  date 
and   mistake,  the  error    is  fatal.     (19  Vincr, 
507,  510  ;  Hawkins,  ch.  25,  sec.  104  ;  1  Lord 
Raym.,  343.)    So  the  title  of  the  statute  need 
not  be  set  forth.     It  is  objected  that  the  second 
section  of  the  act  is  omitted  in  the  declaration. 
But  it  is  not  necessary  to  set  forth  the  whole  of 
an  act.     It  is  sufficient,  if  so  much  is  recited 
as  concerns    the    matter  in  question  ;  and  a 
party  may  recite  such  parts  as  are  in  his  favor, 
and  omit  those    that   make  against  him.     (1 
Lord  Raym.,  120;  1  Comyn,  331  ;   (I);  Cro. 
James,  139  ;  1  Plowd.,  105;  Hob.,  226.)  There 
is  no  pretense  of  any  misrecital  in  this  case, 
and  it  is  enough  if  the  plaintiff  has  set  forth  all 
that  is  material  for  him. 

3.  The  act  was  not  personal  as  to  the  grantees 
named.     It  intended  to  protect  all  parties  who 
had  the  right  against  those  who  had  no  right. 
It  extended  to  the  grantees,  and  to  their  execu- 
tors, administrators  and  assigns.     Previous  to 
the  license  granted  by  Tremble  &  Vanderhoff, 
to  *the  defendant,  a   partition  of  the    [*35 
road  had  been  made  among  all  the  proprietors. 
But  this  act  of  partition.  Tremble  &   Vander- 
hoff parted  with  all  their  right  to  such  parts  of 
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the  route  as  were  assigned  to  the  other  pro- 
prietors, and  had  no  authority  to  give  the  de- 
fendant permission  to  establish  a  stage  on  a 
part  of  the  road  that  did  not  belong  to  them. 
If  all  the  grantees  could  assign  their  entire 
privilege  to  a  stranger,  then  they  might  also 
assign  to  each  other  ;  and  after  an  assignment 
of  their  right,  they  must  be  considered  as 
strangers.  If  the  grantees  are  not  allowed  to 
divide  the  road  between  them,  then  each 
might  run  a  line  of  stages  through  the  whole 
route.  Again,  if  the  privilege  or  right  was  in- 
capable of  partition,  as  it  respected  the  subject 
matter,  then  a  license  by  two  of  the  proprie- 
tors could  not  affect  the  rights  of  the  rest,  and 
the  defendant  acted  without  a  competent  au- 
thority. At  most  the  plaintiff  could  assign  no 
more  than  an  undivided  seventh  part,  which 
would  not  justify  the  defendant  in  running  a 
stage  from  Coxsackie  to  Athens. 

As  to  the  motion  in  arrest  of  judgment.  If 
the  act  in  question  be  a  public  act,  it  is  not 
necessary  to  set  forth  more  than  is  material  to 
the  plaintiff  ;  and  if  it  be  considered  as  a  pri- 
vate act,  the  court  must  take  it  to  be  as  it  is 
pleaded,  unless  the  party  takes  advantage  of 
the  omission  or  misrecital,  by  pleading  nul  tiel 
record,  for  he  cannot  take  advantage  of  it  by 
demurrer,  or  in  arrest  of  judgment.  (1  Lord 
Raym.,  381 ;  2  Mod.,  241.)  Again,  where  the 
misrecital  or  omission  is  immaterial,  it  is  cured 
by  the  verdict.  (19  Viner,  509,  sec.  14  ;  2 
Mod.,  241.)  2.  The  declaration  alleges  that 
the  defendant, without  the  leave  of  the  plaintiff 
and  other  proprietors,  or  either  of  them,  their 
or  either  of  their  executors,  administrators  or 
assigns,  did  erect  and  establish  a  stage,  &c., 
which  is  substantially  an  averment  that  the  de- 
fendant was  not  executor,  administrator  or  as- 
signee. 3.  The  words  in  the  declaration  are 
that  the  defendant  did  erect  and  establish  a 
.stage,  contrary  to  the  form  of  the  statute,  and 
must,  in  the  common  understanding  of  man- 
kind, be  intended  to  mean  that  he  run  a  stage 
36*]  *with  passengers,  and  this  is  sufficient 
without  any  further  allegation  of  particular 
acts.  4.  The  route  is  designated  in  the  very  words 
of  the  act.  Route  has  not  precisely  the  same 
meaning  as  road.  The  route  marks  the  termini 
or  limits,  within  which  there  may  be  different 
roads.  5.  An  averment,  in  the  very  words  of 
the  act,  is  sufficient ;  but  these  defects  are 
cured  by  the  verdict,  which  aids  a  title  defect- 
ively set  forth,  though  not  a  defective  title. 
(1  Johnson,  470  ;  2  Wilson,  255  ;  Cowper,  826  ; 
Doug.,  683.) 

Mr.  Van  Vechten,  in  reply.  Many  private 
charters  may  be  for  public  convenience  ;  but 
public  utility  or  convenience,  connected  with 
private  interest,  does  not  make  an  act  a 
public  act.  If  the  privilege  granted  by  the  act 
is  susceptible  of  partition,  such  a  division  must 
establish  permanent  and  independent  rights  in 
the  several  proprietors.  But  the  penalty  or 
forfeiture  attaches  to  the  whole  route  or  priv- 
ilege, in  case  of  a  failure  in  any  part.  It 
might  be  necessary  for  one  of  the  parties  to 
run  a  stage  on  that  part  of  the  road  assigned 
to  another,  in  order  to  prevent  a  forfeiture  of 
the  whole.  This  shows  that  there  could  be  no 
partition  of  the  common  privilege.  The  parties, 
by  their  agreement,  subject  each  other  to  the 
penalty  of  ten  dollars,  in  case  of  failure  in  the 
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respective  portions  of  the  road  assigned  to 
each.  But  if,  by  this  agreement,  they  acquired 
distinct  and  independent  rights,  there  was  no 
reason  for  this  penalty  ;  and  if,  by  the  failure 
in  any  part,  the  whole  became  forfeited,  the 
penalty  was  wholly  inadequate  and  dispropor- 
tionate. This  agreement  was,  in  fact,  merely 
an  arrangement  among  the  grantees,  for  their 
own  convenience.  Again,  if  there  was  a  di- 
vision of  the  route,  why  did  the  proprietors 
stipulate  to  meet  and  adjust  their  accounts  ? 

The  act  grants  to  the  persons  named  the 
privilege  of  running  stages  on  the  most  usual 
route,  &c.  Route  means  road  ;  and  it  may  be, 
that  the  road  on  which  the  defendant  run  his 
stage  was  not  the  most  usual  route. 

THOMPSON,  J.  On  the  argument  of  this 
case,  several  questions  were  presented  to  the 
consideration  of  the  court,  both  on  the  mo- 
tion in  arrest  of  judgment,  and  for  a  new 
*trial.  The  conclusion,  however,  to  [*37 
which  I  have  arrived,  on  examination  of  these 
questions,  renders  it  unnecessary  for  me  to 
consider  them  all.  I  shall  confine  myself  to 
that  which  goes  wholly  to  exonerate  the  de- 
fendant from  the  penalty  for  which  he  is  pros- 
ecuted. It  is  stated  that  the  defendant  offered 
to  prove  that  he  was  licensed  by  two  of  the 
grantees  named  in  the  act,  to  run  his  stage  on 
the  route  complained  of  by  the  plaintiff.  The 
testimony  was  rejected  but  we  must  consider 
it  as  given,  for  the  purpose  of  determining  its 
effect  on  the  question  before  us.  This  penalty 
was  given  by  the  act  to  secure  the  grantees  in 
the  privilege  thereby  vested  in  them,  against 
any  encroachment  by  strangers,  and  not  as  a 
security  against  the  acts  of  each  other.  As 
long  as  they  remain  tenants  in  common,  they 
must  be  subject  to  the  same  rules,  and  like 
remedies,  as  other  tenants  in  common.  The 
statute  vested  a  joint  interest  in  them.  There 
is  no  limitation  as  to  the  number  of  stages  to 
be  run,  and  if  each  of  the  grantees  had  under- 
taken to  run  a  line  the  whole  extent  of  the 
road,  the  penalty  would  not  have  been  incur- 
red. 

It  is  said,  however,  that  previous  to  the 
license  under  which  the  defendant  acted,  the 
proprietors  had  divided  the  road  among  them- 
selves, by  which  division  those  who  undertook 
to  license  the  defendant  had  parted  with  their 
interest  in  that  portion  of  the  road  for  which 
they  gave  the  license.  I  should  much  doubt 
whether  the  privilege  or  franchise  granted  by 
this  act  is,  according  to  the  spirit  and  in- 
tention of  the  act,  susceptible  of  partition,  so 
as  to  give  exclusive  and  independent  rights  in 
distinct  parcels  of  the  road.  Public  accom- 
modation and  convenience  were  the  objects 
the  Legislature  had  in  view,  and  a  common  in- 
terest to  each  proprietor  in  the  whole  extent  of 
the  road,  would  seem  necessary,  to  prevent 
confusion  with  respect  to  the  continuation  of 
the  line  of  stages.  If  the  franchise  may  be  so 
divided  as  to  vest  separate  right,  in  distinct 
parts,  what  would  be  the  consequence  of  a  neg- 
lect by  anyone  to  perform  the  duties  enjoined 
by  the  act  ?  Would  his  portion  of  the  road 
only  be  forfeited,  or  the  whole  extent  ?  I 
*apprehend  the  latter  ;  and  this  would  [*38 
subject  the  other  individuals  to  a  forfeiture, 
without  a  default.  Without  determining  this 
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franchise  to  be  incapable  of  division,  I  do  not 
ili ink  the  evidence  in  the  case  will  warrant  the 
conclusion  that  any  such  division  has  been 
made.  The  resolutions  of  the  14th  March, 
1808,  adopted  by  the  proprietors,  were  relied 
on,  to  show  such  partition.  These  reso- 
lutions must  all  be  taken  together,  in  order 
to  determine  their  object  and  effect ;  and 
from  a  general  view  of  them,  I  consider 
that  nothing  more  could  be  intended  than 
to  assign  to  each  proprietor  the  duty  to  be 
performed  by  him,  and  the  proportion  of  the 
profits  he  was  to  receive ;  the  proprietors  re- 
taining in  themselves,  collectively,  a  general 
superintendence  and  management  of  the  whole 
route.  Upon  this  construction,  they  are  all 
reconcilable  ;  but  some  of  them  are  totally  in- 
consistent with  the  idea  of  a  separate  and  in- 
dependent interest.  The  first  resolution  assigns 
to  each  individual  the  distance  he  was  to  run. 
The  second  provides  for  the  furnishing  of  able 
horses  and  suitable  carriages.  The  third  des- 
ignates the  time  and  manner  of  running.  The 
fourth  provides  for  any  future  meeting  of  the 
proprietors,  and  declares  that  any  acts  done  by 
them,  or  a  majority  of  them,  shall  be  binding 
on  the  whole.  And  the  last  declares  that  each 
one  shall  have  the  profits  of  the  part  assigned 
to  him.  If,  by  the  first  resolution,  a  separate, 
independent  and  permanent  interest  is  vested 
in  the  several  proprietors,  the  fourth  is  abso- 
lutely repugnant  to  it,  by  authorizing  a  ma- 
jority of  them  to  devest  it  whenever  they  please. 
Upon  this  construction,  also,  the  last  resolution 
would  be  useless  and  absurd  ;  for  if  the  road 
was  absolutely  divided,  it  would  follow,  as 
matter  of  course,  that  each  one  would  have  the 
profits  only  of  the  part  assigned  to  him.  I 
conclude,  therefore,  that  those  resolutions  were 
intended  only  as  a  designation  of  the  duty  to 
be  performed  by  each  proprietor,  and  the  pro- 
portion of  the  profits  he  was  to  receive,  sub- 
ject to  any  other  modification,  which  a  ma- 
jority of  them  should,  at  any  future  time, 
think  proper  to  make.  If'  a  permanent 
39*]  *division  of  this  interest  was  intended, 
it  is  a  little  extraordinary  that  releases  were 
not  executed.  The  mode  here  adopted  for  ten- 
ants in  common  to  sever  their  interest  is  un- 
precedented. If  my  construction  of  these 
resolutions  be  correct,  Vanderhoff  &  Tremble 
had  not  so  far  devested  themselves  of  all 
interest  in  the  part  of  the  road  now  in  question, 
as  to  subject  themselves  to  the  penalty  of  the 
act,  had  they  done  what  the  defendant  has. 
The  remedy,  if  any,  must  have  been  upon  this 
agreement  for  the  "amount  of  the  profits.  The 
defendant,  having  acted  by  their  license  and 
permission,  cannot  be  considered  as  having  in- 
curred the  penalty.  This  result  would  lead  to 
rendering  judgment  for  the  defendant,  was  it 
authorized  by  the  terms  of  the  case  ;  as  it  is, 
a  new  trial  must  be  awarded. 

KKNT,  Ch.  J.,  declared  himself  to  be  of  the 
same  opinion. 

SPENCEK,  J.  The  defendant  has  moved  for 
a  new  trial,  and  in  arrest  of  judgment  in  this 
case,  and  a  variety  of  points  have  been  made, 
which  I  shall  examine  in  their  order. 

1.  That  the  statute  on  which  this  action  is 
founded  is  a  private  act,  and  was  not  well 
proved,  though  read  from  the  statute  book, 
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printed  by  the  printer  of  the  State.  (26  Ses- 
sions, ch.  20.)  This  act,  so  far  as  it  respects 
the  right  granted  exclusively  to  Donelly  and 
others,  to  run  stage-wagons  from  the  city  of 
I  Albany  to  the  northern  boundary  of  New 
|  Jersey,  was  of  a  private  nature  ;  but  as  it  re- 
garded the  public  in  providing  means  to  sub- 
serve their  interest  and  convenience,  and  as  it 
went  to  take  from  all,  under  a  heavy  penalty, 
a  right,  before  enjoyed  by  all,  to  erect  or  estab- 
lish any  stage  on  that  route,  during  the  term 
for  which  the  exclusive  right  was  granted,  it 
was,  in  its  nature,  public.  The  objection  to- 
receive  the  printed  book,  coming  forth  under 
the  sanction  of  the  State  printer,  to  prove  the 
contents  of  this  statute,  is  one  of  a  technical 
kind,  for  no  man  can  hesitate  to  yield  full  faith; 
to  the  verity  of  the  acts  thus  published.  It  is, 
in  general,  true  that  a  private  statute  must  be 
proved,  as  other  records  ;  there  are,  however,, 
exceptions  to  the  *rule.  Lord  Chief  [*4O 
Justice  Parker  (1  Loft's  Gilb.,  Ev.,  13)  allowed 
the  printed  statute  book  to  be  evidence  of  the 
truth  of  a  private  act,  touching  the  institution 
of  a  college,  on  account  of  the  notoriety  of 
the  establishment ;  and  Lord  Holt  recognizes 
the  authority  or  those  decisions,  which  admit- 
ted in  evidence  a  private  act  of  Parliament  con- 
cerning a  whole  county,  such  as  the  act  of 
Bedford  Levels  (12  Mod.,  216),  if  printed  by 
the  king's  printer  ;  so,  also,  the  printed  procla- 
mation of  the  king,  and  the  articles  of  war, 
printed  by  the  king's  printer,  have  been,  on. 
great  deliberation,  held  to  be  good  evidence. 
(5  Term,  436  ;  Bull.  N.  P.,  225,  226.)  And 
they  have  been  admitted  as  gaining  some  au- 
thority, from  being  printed  by  the  king's 
printer,  and  from  the  notoriety  of  the  subject 
in  the  vicinage.  Upon  these  principles  col- 
lectively, I  think  the  statute  book,  printed  by 
the  printer  to  the  State,  was  properly  read  in* 
evidence,  to  prove  the  truth  of  the  act  on 
which  this  suit  was  brought. 

2d.  It  is  objected  that  the  defendant,  being  a. 
grantee  of  another  and  definite  part  of  the 
route,  is,  therefore,  not  responsible  for  erecting 
and  running  a  stage  on  that  part  for  which  he 
is  sued. 

This  act,  like  others,  and  like  the  con- 
tracts of  individuals,  must  have  a  reason- 
able construction  so  as  to  effectuate,  not  de- 
feat, the  intention  of  parties.  The  inhibition 
to  establish  a  stage  on  the  route  must  be  in- 
tended as  an  inhibition  to  establish  one  on  any 
part  of  the  route,  otherwise  the  act  grants  noth- 
ing. From  the  nature  of  the  thing  the  right 
granted  by  the  Legislature  to  Donelly  and  the 
six  others  is  partible  ;  and  it  appears  that  it  was- 
partitioned  among  the  grantees.  The  act  con- 
templated the  interest  conveyed  as  capable  of 
being  so  assigned,  and  I  know  of  no  principle 
which  forbids  it.  Not  only  lands  and  other 
things  which  pass  by  livery,  but  things,  also, 
that  lie  in  grants,  as  rents,  commons,  advow- 
sons,  &c.,  that  cannot  pass  by  grant  without 
deed,  whether  they  be  in  one  county  or 
several,  may  be  parted  and  divided  by 
parol  without  deed.  (16  Yin.,  217,  part  A; 
Co.  Lit.,  169;  ^alk..  43.)  If  so,  then  the  as- 
signment to  the  defendant  of  a  precise  portion 
of  the  route  can  give  him  no  more  right  than? 
a  total  stranger,  to  erect  stages  on  a  "different 
part. 
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41*]  *The  third  objection  is  already  antici- 
pated, and  though  the  original  grantees  were 
tenants  in  common,  their  subsequent  partition 
devested  them,  respectively,  of  any  interest 
beyond  such  parts  of  the  route  as  were  as- 
signed to  them  ;  their  license,  therefore,  to  the 
defendant  to  erect  stages  on  a  part  of  the  route 
appertaining  to  another,  by  their  own  agree- 
ment, was  an  attempt  to  impart  a  right  which 
they  did  not  possess  and,  as  such,  the  act  is  a 
nullity. 

In  arrest  of  judgment,  it  has  been  argued, 
1st.  That  the  day  and  month  when  the  statute 
passed  should  have  been  stated. 

The  misrecital  of  a  public  act  with  a  conclu- 
sion contra  forrnam  statuti,  appears  by  the  au- 
thorities to  be  fatal ;  in  the  present  case  there 
is  no  question  in  relation  to  variance,  and  the 
omission  to  state  the  day  and  month  is  not 
material.  A  reference  to  the  cases  cited  on  the 
argument  shows  that  this  is  the  better  method 
of  referring  to  a  statute.  2.  That  the  declara- 
tion does  not  negative  the  exceptions  in  the 
first  enacting  clause  of  the  act.  The  right  to 
erect  and  run  stages  is  given  to  Donelly  and 
six  others,  their  executors,  administrators  and 
assigns  ;  and  the  penalty  is  given  against  every 
other  person  or  persons  who  shall  erect  or  es- 
tablish a  stage  or  stages  on  the  route.  The 
objection  is,  that  it  is  not  alleged  that  the  de- 
fendant is  not  an  assignee,  executor  or  admin- 
istrator. It  is,  undoubtedly,  a  rule  of  law,  that 
an  exception  contained  in  an  enacting  clause 
must  be  negatived  by  the  plaintiff  in  his  decla- 
ration. (1  Term,  144;  6  Mod.,  559  ;  7  Mod., 
27.)  In  the  present  case,  after  alleging  that 
the  defendant  erected  and  established  a  stage 
on  the  route,  the  declaration  charged  it  to  have 
been  done  without  the  consent  or  approbation 
of  the  grantees  in  the  act  named,  or  either  of 
them,  or  of  their  or  either  of  their  executors, 
administrators  or  assigns,  legally  had  or  ob- 
tained contrary  to  the  form  of  the  statute,  &c. 
This,  I  think,  a  full  allegation  that  the  defend- 
ant is  not  an  assignee,  executor,  administrator, 
and  that  he  derived  no  right  under  the  grantees 
or  either  of  them.  In  an  action  on  a  penal 
42*]  statute  *it  is  not  necessary  to  negative, 
specifically,  the  exceptions  ;  it  may  be  done 
generally,  as  in  the  cases  mentioned  by  Justice 
Buller,  in  Spieres  v.  Parker  (1  Term,  141).  In 
actions  for  penalties  on  the  game  laws,  it  is 
generally  alleged  that  the  defendant  was  not 
qualified  according  to  the  laws  then  in  being. 
The  third  objection  is,  that  the  particular  man- 
ner of  erecting  and  establishing  a  stage  on  the 
route  ought  to  have  been  stated.  This  objec- 
tion comes  after  verdict,  and  if  the  offense  is 
stated  to  a  common  intent,  it  is  sufficient. 
(Bluet v.  Nees,  Com.  Eep.,  225.)  It  was  matter 
of  evidence  what  did  or  did  not  constitute 
an  erecting  or  establishing  a  stage  on  the 
routes.  A  verdict  will  not  mend  the  matter 
where  the  gist  of  the  action  is  not  laid  in  the 
declaration  (Cowp.,  825,  Avery  v.  Iloole)  •  but 
it  will  cure  ambiguity.  A  verdict  will  supply 
whatever  of  necessity  must  be  given  in  evidence. 
(4  Burr.,  2018.)  The  same  answer  applies  to 
the  fifth  objection,  that  the  particular  route  is 
not  set  forth  ;  it  must  be  presumed,  after 
verdict,  that  the  route  on  which  the  defendant 
established  his  stage  was  the  route  to  which 
the  grantees  had  an  exclusive  right.  I  think, 
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on  none  of  the  grounds  urged  by  the  counsel 
for  the  defendant,  can  there  be  a  new  trial,  nor 
ought  the  judgment  to  be  arrested. 

VAN  NESS,  J. ,  having  formerly  been  counsel 
in  the  cause,  gave  no  opinion. 

New  trial  granted. 
Cited  in— 4  N.  Y.,  465 ;  2  McLean,  110. 


CHEETHAM  v.  LEWIS. 

Pleading —  General   Demurrer —  Commencement 
of  Action — Amendment — Costs. 

Where  the  declaration  in  a  suit  for  a  libel,  wa» 
entitled  of  November  Term  generally,  but  the  mem- 
orandum was  of  the  second  Monday,  or  the  14th  day 
of  November,  being  the  first  day  of  the  term,  and 
the  libel  was  alleged  to  have  been  published  on  the 
18th  day  of  the  same  November,  it  was  held,  on  de- 
murrer, to  be  bad ;  such  a  mistake  would  not  have 
been  cured  by  a  verdict. 

The  suing  out  of  the  writ  is  the  commencement 
of  the  action,  and  the  cause  of  action  must  be  stated 
to  have  arisen  prior  to  the  commencement  of  the 
suit. 

Citations— 1  Cai.,  69 ;  1  Johns..  342 ;  1  Tidd's  Prac.,. 
368 ;  Carth.,  113 ;  Doug.,  61 ;  7  T.  R.,  474 ;  4  Anne, 
ch.  16. 

THE  declaration  in  this  cause  was  for  a  libel 
published  the  18th  day  of  November,  1803. 
The  declaration  was  entitled  of  November 
Term,  generally,  and  the  memorandum  was  of 
the  second  Monday  of  November,  being  the 
14th  day  of  that  month,  or  the  first  day  of  the 
term.  *There  was  a  general  imparlance  [*43 
to  November  Term,  1805,  when  the  defendant 
demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

Messrs.  D.  B.  Ogden  and  Hoffman,  in  sup- 
port of  the  demurrer.  The  declaration  must 
always  be  entitled  after  the  cause  of  action  ac- 
crued and  not  of  the  term  generally.  (1  Tidd., 
3d  ed.,  368.)  Where  the  cause  of  action  arises 
after  the  first  day  of  term,  there  should  be  a 
special  memorandum  of  a  subsequent  day. 
The  only  question  is,  whether  the  defendant 
can  take  advantage  of  this  fault  on  a  general 
demurrer.  In  Venabks  v.  Daffe  (Carth.,  113) 
there  was  a  general  memorandum,  and  the  de- 
fendant moved  in  arrest  of  judgment,  because 
the  cause  of  action  arose  after  the  commence- 
ment of  the  term,  and  the  judgment  was  ar- 
rested. Now,  it  is  a  general  principle  that 
whatever  is  sufficient  to  arrest  judgment  would, 
on  a  general  demurrer,  be  sufficient  to  over- 
turn the  action.  (3  Bl.  Com.,  394.)  In  the 
case  of  Lowry  v.  Lawrence  (1  Caines,  69), 
though  decided  on  a  special  demurrer,  the 
court  considered  the  objection  as  substan- 
tial and  fatal.  It  is  an  establish  rule  that  the 
plaintiff  must  state  a  cause  of  action,  anterior 
to  the  commence  of  his  suit.  This  is  essential, 
and  the  want  of  it  will  be  fatal  on  a  general 
demurrer. 

Mr.  Van  Wyck,  contra,  contended  that  the 
objection  was  merely  formal,  and  that  the  de- 
fendant could  only  take  advantage  of  it,  on  a 
special  demurrer. 

Per  Curiam.  It  is  settled  that  the  suing  out 
of  the  writ  is  the  commencement  of  the  suit 


NOTE.— Commencement  of  suit—  What  is. 
See  Lowry  v.  Lawrence,  1  Cai.,  69,  ?iote. 
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(1  Caines,  69 ;  see,  also,  1  Johnson,  842,  Bird 
tt  nl.  v.  Caritat),  and  by  the  record  in  the 
present  case,  it  appears  that  the  action  must 
have  been  commenced  as  early  as  the  second 
Monday  in  November  Term,  1803,  and  that 
the  cause  of  action  did  not  arise  until  the  18th 
of  November,  in  the  the  same  term.  The  action 
appears,  therefore,  to  have  been  commenced 
before  the  cause  of  action  accrued  (1  Tidd's 
Prac.,  868).  Though,  generally,  the  day  may 
not  be  material,  yet  this  must  always  be  under- 
stood with  this  limitation,  that  it  be  laid"  to  be 
before  the  commencement  of  the  suit.  In  Venn- 
blcs  v.  Daffe  (Carth.,  118)  this  mistake  was 
44*]  *held  not  to  be  cured  by  verdict,  and  to  be 
bad  in  arrest  of  judgment;  and  from  the  cases  of 
Ward  v.  Honeywood  (Doug.,  61),  and  Dickin- 
son v.  Plaixled  (7  Term,  474),  it  appears  to  be 
equally  bad  after  verdict,  since  the  statute  of 
4  Anne,  ch.  16,  and  would  be  ground  for  writ 
of  error.  It  is,  therefore,  error  in  substance, 
and  may  be  taken  notice  of  on  a  general  de- 
murrer. 

Judgment  for  the  defendant,  with  liberty  to  the 
plaintiff  to  amend  hi»  declaration,  on  payment 
of  costs. 

Cited  in— 6  Johns.,  45;  10  Johns.,  119;  12  Johns. 
289;  17  Johns.,  65;  8  Cow.,  205;  2  Wend.,  527;  3 
Wend.,  172;  7  Wend.,  124;  14  Wend.,  658 ;  23  Wend., 
409;  6  Barb.,  505;  11  Barb.,  570;  9  Peters,  370;  36 
Mo.,  391;  31  N.  J.  L.,  321. 


HALLETT  v.  WYLIE. 

Debt  for    Bent — Destruction    by     Fire — Lease 
Covenant. 

In  an  action  of  debt  for  rent,  due  on  the  lease  of 
a  house,  it  was  held  that  the  destruction  of  the 
premises  by  fire  would  not  excuse  the  lessee  from 
the  payment  of  the  rent,  according  to  his  covenant. 

Citations— 2  Str.,  763;  2  Ld.  Raym,  1477;  Alleyn, 
37;  IT.  R.,  705; 3  Burr.,  1638;  Ambler,  619;  5  T.  R., 
735;  5T.  R.,  163 ;  1  Burr.,  290 ;  Bull,  N.  P.,  136;  Cro. 
.lac.,  399. 

THIS  was  an  action  of  debt  for  one  year's 
rent,  due  the  1st  Mav,  1805.  The  de- 
fendant pleaded  nil  debet.  T^ he  cause  was  tried 
before  Mr.  Justice  Livingston,  at  the  New  York 
sittings,  in  December,  1806.  Upon  the  trial 
the  plaintiff  produced  a  deed  or  "memoran- 
dum for  a  lease,  between  Elizabeth  Hallett  and 
Henry  Wylie,  merchant,  of  the  city  of  New 
York,  made  and  entered  into  the  26th  of  Feb- 
ruary, 1804,"  by  which  the  plaintiff  agreed  to 
let  on  lease  to  the  defendant,  for  the  term  of 
four  years  from  the  first  day  of  May  then  next, 
the  house,  &c.,  for  £260  per  annum,  payable 
quarter-yearly,  the  first  payment  to  be  made 
on  the  1st  of  August,  1804.  All  taxes  and 
assessments  were  to  be  paid  by  the  defendant, 


who  was  to  keep  the  internal  part  of  the  prem- 
ises in  good  and  sufficient  repair,  without 
puling  down  or  altering  any  part  thereof,  and 
to  conform  to  such  regulations  for  cleansing 
the  premises  as  the  corporation  of  the  city- 
should  direct,  &c.  And  the  defendant,  on  his 
part,  agreed  to  take  the  premises  on  the  said 
terms  and  conditions:  and  for  the  true  per- 
formance thereof,  the  parties  thereunto  sub- 
scribed their  hands,  and  affixed  their  seals. 
The  due  execution  of  the  deed  was  admitted  : 
and  that  the  defendant  had  entered  and  occu- 
pied the  premises  under  it.  The  house,  ex- 
cept the  walls,  was  consumed  by  fire  on  the  21st 
of  *December,  1804,  and  thereby  rendered[*45 
uninhabitable,  against  the  will  of  the  defend- 
ant. The  walls  were  so  injured  by  the  fire 
that  they  required  repair  before  the  house 
could  be  made  tenantable.  The  plaintiff, 
though  she  had  notice  of  the  effect  of  the  fire, 
did  not  repair  the  house ;  and  the  defendant 
has  never  occupied  the  premises  since  the  acci- 
dent. Upon  these  facts,  the  jury,  under  the 
direction  of  the  judge,  found  a  verdict  for  the 
amount  demanded  in  the  declaration  of  the 
plaintiff,  with  damages  for  the  detention  of 
the  debt,  subject  to  the  opinion  of  the  court, 
whether  the  plaintiff,  on  the  above  facts,  was 
entitled  to  recover,  and  with  liberty  to  either 
party,  if  dissatisfied  with  the  judgment  of  the 
court,  to  turn  the  case  into  a  special  verdict. 

Mr.  Harison,  for  the  plaintiff,  said  that  he 
considered  the  law  as  so  clearly  settled,  on  the 
question  made  in  this  case,  that  he  should  con- 
tent himself  with  citing  a  few  authorities  to 
the  court:  Alleyn,  27;  Strange,  763;  Ld. 
Raym.,  1497 ;  1  Term,  311,  705  ;  3  Anstruther, 
687. 

Messrs.  Golden  and  Hoffman,  contra.  The 
strict  principle  of  law,  that  where  there  is  an 
express  covenant  to  pay  rent,  the  party  must 
perform  the  covenant,  though  the  premises  are 
destroyed  by  fire,  is  not  denied.  The  rule  is 
generally  admitted  to  be  a  rigid  one,  and  the 
present  case  is  certainly  very  hard  on  the  de- 
fendant. The  court  will,  therefore,  feel  dis- 
posed to  lean  against  the  application  of  the 
rule,  unless  the  plaintiff  shows  most  clearly 
and  unequivocally  that  here  is  an  express  cove- 
nant to  pay  the  rent. 

In  all  the  cases  cited,  there  was  an  express 
covenant  to  pay  the  rent  during  the  term.  Here 
is  no  lease,  but  only  a  memorandum  for  a 
lease.  (1  Term,  735;  5  Term,  163.)  And, 
though  there  is  a  reservation  of  rent,  the  paper 
contains  no  express  covenant  to  pay  it.  It  is 
a  general  rule,  founded  in  reason  and  equity, 
that  where  the  thing  is  destroyed  without  any 
fault  of  the  tenant,  the  rent  shall  abate,  unless 
there  be  a  special  covenant  to  pay  the  rent. 
(6  Bac.  Abr.,  49,  50 ;  Rent,  M.,  2.)  In  the  case 


NOTE.— Landlord  and  Tenant— Lease— What  con- 
stitutes— Rent—  Covenant  tn  pay— Destruction  of 
•premises. 

An  atfreement  for  a  lease  will  be  construed  to  be 
&  present  demise  if  no  future  formal  lease  be  con- 
templated and  especially  if  possession  be  taken 
under  it.  Jenkins  v.  Eldndge,  3  Story,  325.  See,  also, 
Thornton  v.  Payne,  5  Johns.,  74 ;  Jackson  v.  Kiessel- 
brack,  10  Johns.,  336 ;  Trull  v.  Granger,  8  N.  V.,  115. 

Where  in  an  abetment  for  a  lease  there  is  no 
Itrire  fljred,  and  it  is  left  to  the  award  of  a  third  per- 
son not  designated,  the  agreement  does  not  consti- 
tute a  contract  of  lease.  Haughery  v.  Lee,  17  La. 
Ann.,  22. 
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The  common  law  rule  stated  in  the  above  case 
that  the  destruction  of  the  premises  by  fire  does 
not  release  the  tenant  from  paying  rent  according 
to  his  covenant  (see,  also,  Gates  v.  Green,  4  Paige, 
355  ;  Willard  v.  Tillman,  19  Wend..  358  ;  Fouler  v. 
Bott,  6  Mass.,  63 ;  Proprietors  of  Foundry  v.  Hovey, 
21  Pick.,  417;  Kramer  v.  Cook,  7  Gray,  550)  has  been 
altered  by  statute  in  New  York.  See  Rev.  Stat. 
1882,  p.  2203.  (Laws  1860,  ch.  345.) 

The  common  law  rule  does  not  apply  to  the  lease 
of  rooms  rented  in  a  building,  the  tenant  having  no 
interest  in  the  soil.  Stockwell  v.  Hunter,  11  Met., 
448  ;  Shawmut  Bank  v.  Boston,  118  Mass.,  125. 
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of  Brwon  v.  Quilfer  (Ambler,  619)  Lord  North- 
ington,  Ch.  J.,  observed  "that  the  justice  of 
the  case  was  so  clear  that  a  man  should  not 
4O*]  pay  *rent  for  what  he  cannot  enjoy,  and 
that  occasioned  by  an  accident  which  he  did 
not  undertake  to  stand  to,  that  he  was  much 
surprised  that  it  should  be  looked  upon  as  so 
clear  a  thing,  that  there  could  be  no  defense  to 
such  an  action  at  law ;  and  that  such  a  case 
should  not  be  considered  as  much  an  eviction 
as  if  it  had  been  an  eviction  of  title ;  for  the 
destruction  of  the  house  was  the  destruction  of 
the  thing." 

Again,  in  this  agreement  there  is  a  covenant 
on  the  part  of  the  lessee  that  he  will  repair  the 
internal  part  of  the  house  ;  and  if  a  covenant 
is  to  be  raised  by  implication  against  the  de- 
fendant to  pay  the  rent,  it  is  fair  to  imply  a 
covenant  on  the  part  of  the  plaintiff  to  repair 
the  external  part  of  the  house  ;  and  the  jury 
have  found  that  he  has  refused  to  make  any 
such  repair.  It  would  be  impossible  to  repair 
the  inside,  until  the  external  walls  were  re- 
built. There  is,  then,  a  condition  precedent 
to  repair  the  external  walls,  to  be  performed 
by  the  plaintiff. 

Mr.  Hanson,  in  reply.  There  is  no  peculiar 
hardship  in  this  case.  The  defendant  must 
have  known  the  rule  of  law,  and  should  have 
protected  himself  by  the  terms  of  his  lease. 
It  is  a  calamity  to  be  borne  by  both  parties. 
The  plaintiff  loses  his  property,  and  the  de- 
fendant the  use  of  the  house.  The  agreement 
was  not  to  execute  a  future  lease,  but  was  a 
present  contract,  under  which  the  defendant 
took  possession  of  the  premises.  There  is  no 
ground  for  an  implied  covenant  on  the  part  of 
the  plaintiff.  In  cases  where  the  lessee  cove- 
nants to  repair,  accidents  by  fire  excepted,  it 
never  has  been  imagined  that  the  lessor,  by 
any  implied  covenant,  was  bound  to  repair,  in 
case  the  premises  were  destroyed  by  fire.  And 
if  there  were  any  covenant  implied,  it  must  be 
an  independent  covenant.  In  the  case  of 
Hare  v.  Groves  (3  Anstruther,  687)  Chief  Baron 
Macdonald  recognizes  the  rule  of  law,  as  laid 
down  in  the  cases  which  have  been  cited,  and 
seems  disposed  to  adopt  it  in  equity,  consider- 
ing the  ground  of  Lord  Northington's  opinion 
as  very  questionable. 

47*]  *VAN  NESS,  J.,  delivered  the  opinion 
of  the  court : 

This  is  a  hard  case  upon  the  defendant ;  and 
if  the  court  could,  consistently  with  settled 
and  established  principles,  relieve  him  against 
the  payment  of  the  rent  in  question,  we  should 
most  willingly  do  it.  But  it  cannot  be  done, 
without  overturning  a  series  of  decisions  to 
which  this  court  is  bound  to  conform.  We  sit 
here  jus  dare,  notjusfacere.  We  think  it  may 
safely  be  said,  that  there  is  not  a  case  in  the 
books  where  the  destruction  of  the  demised 
premises  by  fire  has  been  held  to  excuse  the 
tenant  from  the  payment  of  the  rent  on  an  ex- 
press covenant ;  but,  in  every  case,  where  a 
defense  on  that  ground  has  been  attempted,  it 
has  failed.  (2  Str.,  763  Monk  v.  Cooper;  2Ld. 
Raym.,  1477;  Alleyn,  27,  Paradine  v.  Jane; 
1  Term,  705,  Doe  v.  Sandham;  3  Burr.,  1638.) 
The  law  on  this  point  has,  in  one  of  the  late 
cases  in  England,  been  considered  so  fully  es- 
tablished that  the  court  would  not  even  hear 
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an  argument  respecting  it.  (1  Term,  310.) 
We  have  found  but  one  case,  and  that  was  in 
chancery,  where  the  law  on  this  subject  has 
ever  been  doubted.  But  there  the  circumstances 
were  special,  and  presented  a  case  different 
from  those  to  which  the  general  rule  has  been 
applied.  (Ambler,  619,  Brown  v.  Quitter.) 

On  the  argument,  the  counsel  for  the  de- 
fendant, admitting  the  general  rule  to  be 
against  them,  endeavored  to  take  this  case  out 
of  it.  It  was  said  that  the  writing  upon  which 
this  suit  is  brought  is  not  a  lease,  but  a  mere 
agreement  for  a  lease,  and  that  even  if  it  were 
the  former,  it  contained  no  express  reserva- 
tion of  rent.  Whether  this  contract  is  to  be 
considered  as  a  lease,  or  only  as  an  agreement 
for  a  lease,  must  depend  upon  the  intention  of 
the  parties,  to  be  collected  from  the  whole  of 
the  instrument.  (1  Term,  735,  Ooodtitle  v. 
Way;  5  Term,  163,  Roe  v.  Atshburner.)  There 
is  nothing  in  it  to  show  that  the  parties  con- 
templated any  further  assurance.  The  words 
made  use  of  imply  a  present  demise,  and  the 
fact  of  the  defendant's  entry  under  the  agree- 
ment, and  continuing  in  the  occupation  of  the 
house,  *&c.,  from  May  to  December,  [*48 
when  the  fire  happened,  is  strong  evidence  to 
show  that  in  the  understanding  of  the  parties, 
it  was,  in  fact,  a  lease ;  and  the  period  for 
which  the  premises  were  demised,  as  well  as 
the  terms  upon  which  they  were  to  be  held, 
are  definitely  and  accurately  stated.  Nothing, 
in  our  opinion,  can  be  clearer,  than  that  this 
is,  to  all  intents  and  purposes,  an  executed  con- 
tract. If  the  defendant  had  filed  a  bill  for  a 
specific  performance,  there  can  be  no  doubt 
that  the  Chancellor  would  have  told  him  he 
had  already  the  legal  estate,  and  that  he  could 
not  interfere.  As  to  the  idea  that  there  is  no 
express  reservation  of  rent  in  this  agreement, 
if  that  were  necessary,  the  defendant's  counsel 
are  certainly  mistaken  in  point  of  fact.  The 
premises  are  demised  "at  the  rent  of  £260  per 
annum,  payable  quarter-yearly,  during  the 
term  of  four  years,  the  first  payment  of  £65  to 
be  made  on  the  1st  of  August,  1804,"  &c.  And, 
at  the  conclusion  of  the  contract,  the  defend- 
ant "agrees  to  take  the  said  house  and  prem- 
ises, on  the  terms  and  conditions  aforesaid." 
There  is,  therefore,  in  contemplation  of  law, 
not  only  an  express  reservation  of  rent,  but  a 
covenant  to  pay  it.  No  particular  technical 
words  are  requisite  to  make  a  covenant.  Any 
words  which  import  an  agreement,  between 
the  parties  to  a  deed,  will  be  sufficient  for  that 
purpose.  (1  Burr.,  290,  Laniv.  Norris;  Bull. 
N.  P.  ,  156;  Cro.  Jac.,  399.) 

There  was  another  point  made  on  the  argu- 
ment, by  the  defendant's  counsel,  which  I  will 
briefly  notice.  It  was  said  that  the  contract 
between  the  parties  implied  a  covenant,  on  the 
part  of  the  plaintiff,  to  rebuild  the  outer  walls 
of  the  house ;  and  that  the  court  ought  to  hold 
the  performance  of  that  covenant  to  be  a  con- 
dition precedent  to  the  plaintiff's  right  to  re- 
cover the  rent.  The  agreement  by  no  means 
implies  a  covenant  on  the  part  of  the  lessor, 
to  rebuild  ;  and  if  it  did,  it  will  be  found,  on 
examining  some  of  the  cases  before  cited, 
that,  even  where  the  lessor  was  under  a  cove- 
nant to  rebuild,  in  case  the  house  should  be 
destroyed  by  accidental  fire,  and  he  neglected 
or  *reiused  to  do  so.  the  lessee  was,  not-  [*49 
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withstanding,  held  liable  for  the  payment  of  the 
current  rent.  The  court  are,  therefore,  of 
opinion  that  the  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Joins.,  77 ;  15  Johns.,  351 ;  2  Wend. 
440 ;  19  Wend.,  360 ;  7  Hill,  54 ;  3  Denio,  294  ;  10  N .  V . 
4*7  ;  2tt  X.  Y.,  501 ;  54  X.  Y.,  453 ;  61  N.  Y:,  35!i ; :.'  I  Jjirb. 
617;  4  Barb.,  558;  5  Barb.,  669;  8  Barb.,  6tB;  1" 
Barb.,  516;  29  Barb.,  101;  1  Bos.,  36;  3  Wood.  &  M. 
82;  27  Wis.,288. 


LIVINGSTON 

v. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance  —  Open  Policy  —  On  Vessel  — 
On  Freight  —  Abandonment. 

A  vessel  and  freig-ht  were  insured  by  the  same 
underwriters,  by  two  different  and  open  policies  of 
insurance,  on  a  voyage  from  New  York  to  the 
River  La  Plata,  and  at  and  from  thence  to  a  port  in 
Europe.  The  ship  arrived  at  Buenos  Ayres  on  the 
13th  Feb.,  1802,  under  a  charter-party,  for  freight, 
and  delivered  the  cargo,  and  the  master  received  a 
part  of  the  freight  money.  The  ship  was  detained 
by  an  embargo,  and  other  delays,  until  the  1st 
October,  1802,  when  she  sailed  for  Havre,  France, 
and  arrived  there  in  December,  1802.  An  abandon- 
ment of  the  ship  and  of  the  freight  was  made  at  the 
same  time,  but  not  accepted.  In  an  action  on  the 
policy  on  the  freight,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  as  for  a  total  loss. 

Freight  is  a  distinct  subject  of  insurance,  and  a 
previous  abandonment  of  the  ship  to  one  insurer, 
will  not  prevent  the  insured  from  recovering  the 
freight  insured  by  another. 

Whether  the  abandonment  of  the  ship  deprives 
the  insurer  of  freight  of  his  salvage,  and  whether 
the  insurer  on  the  ship  is  to  account  to  the  insurer 
of  the  freight,  for  the  freight  earned  subsequent 
to  the  abandonment.  Quaere. 

Citations-6  T.  R.,  478;  7  East,  400;  3  Cai.,  16;  1 
Johns.,  433,  439. 


was  an  action  on  an  open  policy  of 
J-  insurance,  on  freight,  of  goods  laden  on 
board  the  ship  Olive,  on  a  voyage  from  Xew 
York  to  the  River  La  Plata,  and  at  and  from 
thence  to  a  port  in  Europe.  The  sum  of  $18,- 
000  was  insured  at  a  premium  of  12i  per  cent. 
The  policy  was  dated  the  17th  dav  of  Septem- 
ber, 1801. 

At  the  trial  the  preliminary  proofs  and 
policy  were  admitted,  and,  also,  that  the 
plaintiff  abandoned  on  the  29th  June,  1802. 
It  was  proved  that  the  freight  of  such  a  ship 
as  the  Olive  would  have  been  worth  $18,000 
for  such  a  voyage.  On  the  10th  August, 
1801,  the  ship,  which  belonged  to  the  plaint- 
iff, was  at  Bourdeaux,  where  she  was  charter- 
ed by  an  agent  of  the  plaintiff,  to  Mr.  Ham- 
mon.  of  Hamburg,  and  by  the  charter-party 
she  was  to  sail  from  Bourdeaux  to  New  York, 
from  thence  to  Rio  de  la  Plata,  and  from 
thence  to  Hamburg.  Eighteen  thousand  dol- 
lars were  to  be  paid  for  the  whole  voyage, 
half  at  Rio  de  la  Plata,  and  the  other  half  at 
Hamburg,  or  other  port  of  discharge.  Sixty 
lay  davs  were  allowed  at  Rio  de  la  Plata. 
5O*]  *The  ship  sailed  from  Bourdeaux,  and 
arrived  at  New  York,  under  the  charter-party. 
Before  she  left  New  York,  the  charter-party 
was  ratified  by  the  agent  of  Hammon  and  the 
plaintiff,  on  the  6th  October,  1801,  with  some 
alterations.  Ten  additional  lay  days  were  to 
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be  allowed  at  Rio  de  la  Plata,  and  half  the 
freight  to  be  paid  at  that  place.  The  ship 
sailed  on  the  voyage  insured  on  the  13th  Oc- 
tober, 1801,  and  arrived  at  Buenos  Ayres  on* 
the  13th  February,  1802.  The  cargo  was  de- 
livered to  the  supercargo,  in  a  few  days  after 
her  arrival ;  and  the  captain  received  about 
$4,000,  in  part  of  the  freight  due  at  Buenos 
Ayres,  and  took  security  for  the  residue. 
There  was  an  embargo  at  Buenos  Ayres,  in 
March,  1802,  on  all  merchant  vessels*  which 
continued  until  the  1st  October.  1802.  In  the 
beginning  of  August  the  captain  had  leave  to 
load,  but  did  not  obtain  leave  to  depart,  nor 
did  he  depart  until  the  1st  October,  when  he 
sailed  with  a  cargo  for  Havre  in  France,  and 
arrived  there  in  December,  1802,  and  delivered 
his  cargo  according  to  the  charter-party,  and 
received  the  freight  for  the  same,  as  well  as 
the  balance  of  freight  due  at  Buenos  Ayres. 

A  suit  was  instituted  at  Havre,  in  the  name 
of  the  plaintiff,  against  Mr.  Hammon,  to  re- 
cover damages  for  the  detention  of  the  vessel 
at  Buenos  Ayres,  by  the  embargo,  which  suit 
was  determined  against  the  plaintiff,  on  the 
ground  that  the  vessel  was  detained  by  an  em- 
bargo. The  balance  of  freight  due  at  Buenos 
Ayres  was  not  received  until  after  the  suit. 
The  captain  laid  out  his  freight  money  in 
purchasing  goods  in  France,  with  which,  and 
some  other  goods  on  freight,  he  arrived  at 
New  York  with  the  ship  in  April,  1803 ;  and 
on  the  21st  April,  1803,  the  plaintiff  informed 
the  defendants  of  the  arrival  of  the  ship,  and 
that  the  first  moiety  of  the  freight  had  been 
paid. 

By  his  instructions  from  the  plaintiff,  the 
captain  was  not  to  deliver  the  cargo  at  Buenos 
Ayres  until  he  had  received  half  the  freight, 
or"  the  same  was  safely  secured  ;  he  was  also 
directed  to  receive  the  demurrage  before  he 
left  Buenos  Ayres.  If  the  freight  was  paid, 
he  was  to  invest  the  amount  in  merchandise, 
and  ship  it  to  New  York. 

*The  captain  wrote  from  Buenos  [*£»! 
Ayres  to  the  plaintiff  the  28th  April,  1802, 
that  the  supercargo  refused  to  pay  the  freight 
without  a  deduction,  and  that  the  cargo  was 
damaged  and  would  not  pay  the  freight.  On 
the  10th  May,  1802,  he  again  wrote  that  the 
supercargo  would  neither  pay  freight  nor 
demurrage,  but  insisted  on  a  deduction,  on 
account  of  the  peace.  In  November,  1802, 
the  plaintiff  wrote  to  France,  that  in  August 
the  ship  was  in  Buenos  Ayres,  and,  as  far  as 
he  could  learn,  without  any  cargo  on  board. 

One  witness  testified  that  the  embargo  com- 
menced in  January,  1802,  and  continued  until 
the  15th  March,  and  that  it  was  again  renewed. 
It  was  afterwards  decreed  that  that  all  vessels 
not  exceeding  500  tons  burthen,  and  which 
had  arrived  before  the  14th  April,  should  be 
at  libertv  to  load  after  three  months.  On  the 
26th  July,  1802,  there  was  no  general  embar- 
go, but  only  insuperable  difficulties  and  delays. 

It  appeared  that  the  defendants  underwrote 
an  open  policy  of  insurance  for  the  plaintiff, 
on  the  ship,  for  $10,000,  on  the  same  voyage  ; 
and  that  on  the  29th  June,  1802,  the  plaintiff 
abandoned  both  the  vessel  and  freight  ;  but 
that  neither  abandonment  was  accepted.  In 
a  suit  brought  on  the  policy,  on  the  ship,  a 
verdict  was  found  for  the  plaintiff  for  a  total 
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loss,  the  question  whether  there  was  an  em- 
bargo or  not,  having  been  left  to  to  the  jury. 

It  was  admitted  that  on  the  29th  June,  1802, 
an  embargo  existed  at  Buenos  Ayres. 

A  verdict  was  taken  for  the  plaintiff  as  for 
a  total  loss,  subject  to  the  opinion  of  the  court. 
The  adjustment  of  the  balance,  in  case  of 
either  a  total  or  partial  loss,  was  to  be  made 
by  persons  to  be  appointed  by  the  court. 

Mr.  Hoffman,  for  the  plaintiff.  The  em- 
bargo is  a  peril  within  the  policy,  and  the 
insured  may  abandon  and  recover  for  a  total 
loss.  (Marshall,  488.)  To  recover  on  a  policy, 
on  freight,  nothing  more  is  necessary  than 
that  the  owner's  right  to  the  freight  had  com- 
menced ;  that  is,  where  the  ship  has  actually 
begun  to  earn  freight.  (Marshall,  76.)  The 
moment  the  ship  sails  on  the  voyage,  there  is 
52*]  an  inception  of  the  contract  *f or  freight. 
It  was  so  decided  in  the  case  of  Thompson  v. 
Taylor  (6  Term,  478),  though  it  is  not  there 
said  that  it  was  an  open  policy  ;  but  Parke 
(On  Insui'ance,  36  a)  expressly  states  it  to 
have  been  an  open  policy.  In  the  case  of 
Horncastle  el  al.  v.  Stuart  (7  East,  400),  which 
is  perfectly  analogous  to  the  present,  it  was 
held  that  the  charter-party  made  an  entire 
contract,  and  that  the  policy  attached  at  Do- 
minica, while  the  vessel  was  delivering  her  out- 
ward cargo,  though  no  part  of  the  homeward 
cargo  was  shipped. 

The  right  to  freight,  in  this  case,  for  the 
whole  voyage,  attached  the  moment  the  vessel 
sailed  from  New  York.  It  was  this  inchoate 
right  to  freight  that  the  defendants  insured, 
and  which  they  engaged  should  not  be  defeat- 
ed by  any  of  the  perils  mentioned  in  the  pol- 
icy. It  makes  no  difference  whether  the  pol- 
icy was  open  or  valued,  or  whether  there  were 
goods  on  board  or  not  at  the  time,  provided 
the  policy  attaches  by  the  inception  of  the  voy- 
age. 

It  may,  perhaps,  be  said  that  the  plaintiff, 
having  abandoned  the  ship,  had  no  right  to 
claim  the  freight ;  but,  notwithstanding  the 
English  adjudications  on  this  point,  it  has 
been  differently  decided  in  this  court.  (3 
Caines,  16  ;  1  Johnson,  433.)  In  a  case  like 
the  present,  of  a  technical  total  loss,  by  em- 
bargo, no  question  as  to  pro  raia,  freight  can 
arise,  or  enter  into  the  calculation  of  the  total 
loss. 

Messrs.  C.  1.  Bogart  and  Harison,  contra.  It 
has  been  decided  that  after  an  abandonment  of 
the  ship,  all  subsequent  earnings  belong  to  the 
insurer  on  the  ship  ;  and  it  would  be  unrea- 
sonable to  say  that  the  insurer,  to  whom  those 
earnings  have  been  ceded,  should  afterwards 
be  obliged  to  pay  the  insured,  in  an  action  on 
the  freight  policy.  In  England  the  subject 
has  been  fully  discussed,  and  it  is  settled  (4 
East,  34  ;  5  East,  388  ;  3  Bos.  &  Pull.,  479), 
that  by  an  abandonment  of  the  ship,  the  in- 
vsured  loses  all  claim  on  the  insurer  for  the 
freight  insured.  In  the  case  of  Davy  v.  Hal- 
lett  (3  Caines,  16)  the  point  was  not  fairly  be- 
fore the  court.  It  is  true  that  in  Mumf&rd  v. 
Hallett  (1  Johnson,  433),  which  was  a  case  of 
insurance  on  profits,  the  court  seemed  to  con- 
sider it  as  analogous  to  an  insurance  on  freight. 
But  another  question  of  importance  arises  in 
53*]  this  case  :  *Was  there  a  right  to  freight, 
on  which  the  policy  could  attach,  at  Buenos 
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Ayres  ?  The  risk  or  voyage,  in  this  case,  was 
divisible.  (Marshall,  192,  564.)  By  the  char- 
ter-party, $9,000  were  to  be  paid  at  Buenos 
Ayres,  and  the  residue  on  the  delivery  of  the 
homeward  cargo.  On  the  29th  June,  there 
was  no  cargo  on  board,  nor  any  ready  to  be 
shipped.  The  earning  of  freight  must  be  pre- 
vented by  some  of  the  perils  mentioned  in  the 
policy,  and  not  by  the  acts  of  the  party.  In 
all  the  cases  cited  the  loss  of  freight  was  not 
occasioned  by  any  act  or  neglect  of  the  party, 
but  by  the  perils  described  in  the  policy.  The 
cargo  must  be  on  board,  or  ready  to  be  ship- 
ped. (Marshall,  192;  1  Bos.  &  Pull.,  172.) 
Here  half  the  freight  had  been  earned  and 
paid.  The  vessel  lay  a  considerable  time 
waiting  for  a  cargo,  which  the  merchant 
at  Buenos  Ayres  was  unable  or  unwilling  to 
provide.  There  was  no  interruption  or  delay 
occasioned  by  the  embargo  ;  and  non  constat, 
that  the  vessel  could  have  sailed  a  day  sooner, 
if  there  had  been  no  embargo.  The  plaintiff 
ought  to  have  shown  that  a  cargo  was  on 
board,  or  ready  to  be  shipped,  at  the  time  of 
the  abandonment.  Though  in  all  cases,  the 
risk  may  not  be  divisible,  yet.  where  there  are 
separate  cargoes,  and  separate  freights,  the 
voyage,  as  it  respects  the  abandonment,  may 
be  considered  as  divisible. 

Mr.  J.  Radcliffe,  in  reply,  contended  that 
the  right  of  abandonment,  as  to  the  distinct 
interests  on  separate  policies,  had  been  well  set- 
tled by  this  court,  in  the  cases  of  Davy  v.  Hattett 
and  Mumford  v.  Hattett,  and  that  any  other 
rule,  where  the  different  interest  were  allowed 
to  be  insured,  would  be  unjust  and  absurd. 
In  the  present  case  the  defendants  were  in 
surers  of  both  vessel  and  freight.  The  cases, 
as  to  a  division  of  the  voyage  or  risk,  relate 
merely  to  a  return  of  premium.  Here  was  a 
contract  for  an  entire  voyage  and  an  entire 
freight.  The  vessel  arrived  in  February,  the 
embargo  was  laid  in  January,  and  renewed 
again  in  March.  By  the  charter-party  the  ves- 
sel was  allowed  sixty  lay  days,  which  had  not 
expired  when  the  embargo  took  place,  so  that 
no  cargo  could  have  been  put  on  board  had  it 
been  ready.  It  is  evident,  from  the  *suit  [*54 
in  France,  relative  to  the  demurrage,  that  the 
detention  was  considered  as  occasioned  by  the 
government  of  Buenos  Ayres,  and  not  by  the 
act  of  the  party.  By  the  rule  established  in 
this  court,  the  abandonment  has  relation  back 
to  the  commencement  of  the  voyage.  The  plaint- 
iff may,  therefore,  claim  a  total  loss  of  the 
whole  freight,  deducting  only  the  amount  ac- 
tually received. 

KENT,  Ch.  J.,  delivered  the 'opinion  of  the 
court: 

This  was  an  insurance  for  an  entire  voyage, 
from  New  York  to  the  River  La  Plata,  and 
from  thence  to  Europe.  The  voyage  was  not 
divisible,  and  the  risk  had  clearly  attached  on 
the  whole  freight,  and  at  the  time  of  the  aban- 
donment. The  charter-party  gave  an  entirety 
to  the  contract'  of  freight.  The  cases  of 
Thompson  v.  Taylor  and  of  Horneastle  v.  Stuart 
(6  Term,  478  ;  7  East,  400)  are  in  point,  and 
decisive  that  the  risk  on  the  whole  freight 
had  attached  when  the  alleged  peril  took 
place. 

That  there  was  an  embargo  or  detention, 
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arising  from  the  act  of  the  Spanish  govern- 
ment, at  Buenos  Ayres,  and  that  the  same 
existed  when  the  abandonment  was  made,  is  a 
fact  which  I  do  not  think  is  to  be  drawn  in 
question,  upon  the  consideration  of  the  present 
case.  If  it  was  really  a  doubtful  point,  it 
ought  to  have  been  distinctly  submitted  to  the 
jury  upon  the  trial.  The  case,  in  one  part  of 
it,  asserts  the  existence  of  the  embargo,  and  we 
have  no  reason  to  question  the  verdict  upon 
this  ground. 

These  two  points,  viz.,  the  commencement 
of  the  risk,  and  the  existence  of  the  embargo, 
being  established,  it  is  difficult  to  perceive  any 
real  objection  to  the  plaintiff's  right  to  recover. 
The  abandonment  of  the  ship  had  no  effect  to 
destroy  the  right  of  recovery  upon  this  policy. 
The  court  has  already  declared  this  opinion, 
in  the  cases  of  Davy  v.  Hattett  (3  Caines,  16) 
and  Mumford  v.  Hallett  (1  Johnson,  433). 
Freight  is  a  distinct  subject  of  insurance,  and 
is  to  be  considered  as  disconnected  from  the 
ship,  in  respect  to  the  policy.  Whether  the 
abandonment  of  the  ship  deprives  the  insurer 
on  freight  of  his  salvage,  or  the  hope  of  any 
indemnity,  I  need  not  say,  although  the  bet- 
55*]  ter  opinion  is,  that  *it  does.  The  effect 
of  the  abandonment  of  the  ship  is  immaterial. 
The  plaintiff  had  a  right  to  abandon  in  each 
case,  and  the  defendants,  by  their  policy,  have 
treated  the  freight  as  detached  altogether  from 
the  ship.  The  plaintiff,  therefore,  calls  for 
the  value  of  his  ship  from  the  one  insurer,  and 
of  his  freight  from  the  other  ;  and  whether  the 
insurer  upon  the  ship  is  or  is  not  to  account 
to  the  insurer  upon  the  freight  for  freight,  j 
which  may  be  subsequently  earned  or  re- 
covered, is  a  distinct  question,  which  is  not 
now  before  us.  That  is  to  be  left  to  be  de- 
cided between  those  two  sets  of  insurers,  and  ! 
the  plaintiff  has  no  concern  with  the  question. 
For  the  reasons  already  given  by  this  court,  in 
the  cases  referred  to,  we  must  not  confound 
the  two  subjects  of  insurance.  The  abandon- 
ment of  the  ship  is  not  to  be  likened  to  a  volun- 
tary sale  of  the  ship.  It  is  an  act  arising  out 
of  the  insurance,  and  imposed  by  necessity. 
To  hold  that  the  plaintiff  may  not  abandon  his 
ship,  without  destroying  his  remedy  upon  his 
freight  policy,  appears  to  me  to  be  denying 
that  freight  is  a  distinct  subject  of  insurance. 
It  would  be  truly  an  anomaly  in  the  law  of  in- 
surance if,  when  both  ship  and  freight  are 
separately  insured,  you  cannot  abandon  the 
one  subject,  without  thereby  defeating  your 
right  on  the  other  policy.  But  after  the  opin- 
ions which  have  already  been  given  in  this 
court,  we  consider  the  question  as  settled,  and 
trust  that  it  will  no  more  be  disturbed.  The 
only  remaining  point  is,  upon  what  principles 
shall  the  loss,  in  the  present  instance,  be  liqui- 
dated. 

This  was  termed  an  open  policy,  but  whether 
a  policy  on  freight,  like  a  policy  upon  profits 
(1  Johnson,  439),  must  not,  in  ail  cases,  where 
the  value  is  not  ascertained  by  the  agreement 
of  the  parties,  be  deemed  to  be  of  the  value  of 
the  subscription,  we  need  not  now  inquire, 
since  the  charter-party  has,  in  this  case,  fixed 
the  entire  freight  at  $18,000,  of  which  one 
moiety  only  has  been  received  by  the  plaintiff. 
He  is,  therefore,  entitled  to  recover  the  remain- 
ing moiety,  upon  the  ground  of  a  total  loss, 
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and  the  verdict  is  to  be  adjusted  accordingly. 
Judgment  for  the  pUtintiff. 
Cited  in— 9  Johns..  190 ;  4  Denio.  363. 


*TILLOT80N  t».  CHEETHAM.  [*56 

Libel.  1.  Judgment  by  Default.  2.  Pleading — 
Evidence — Damages.  3.  Public  Charactei-  of 
Plaintiff. 

In  an  action  for  a  libel,  the  defendant  suffered  a 
judgment  by  default,  for  want  of  a  plea;  and  the 
writ  of  inquiry  of  damages,  was  executed  before  a 
judge,  at  the  circuit.  On  a  motion  to  set  aside  the 
assessment  of  damages,  it  was  held  that  by  the  in- 
terlocutory judgment,  the  fact  of  the  publication 
of  the  libel,  and  the  truth  of  the  innuendoes,  were 
admitted ;  that  the  defendant  is  not  to  be  allowed  to 
call  the  attention  of  the  jury  to  the  other  para- 
graphs contained  in  the  publication,  to  show  a  dif- 
ferent meaning  of  the  libelous  words  than  that  set 
up  by  the  plaintiff ;  and  that  the  defendant  could 
not  offer  in  evidence,  in  mitigation  of  damages,  the 
recovery  of  damages  in  favor  of  the  plaintiff, 
against  the  defendant,  in  another  action  for  a  libel, 
and  which  formed  one  of  a  series  of  numbers  pub- 
lished in  the  same  paper,  and  which  contained  the 
same  libelous  words  as  were  charged  in  the  declara- 
tion in  this  suit. 

Citations— 1  Tidd's  Prac.  K.  B.,  523 ;  3  T.  R.,  302  ; 
2  Wils.,  206;  3  Wils..  18:  3  Harg.  St.  Tr..  1071. 

rpHIS  was  an  action  for  a  libel, published  by  the 
J-  defendant,  in  a  paper  called  the  "  Republi- 
can Watch  Tower."  After  an  interlocutory 
judgment  for  a  want  of  a  plea,  a  writ  of  in- 
quiry of  damages  was  issued,  and  was  exe- 
cuted by  the  sheriff  of  the  County  of  Albany, 
on  the  22d  day  of  October,  1806,  at  a  circuit 
court,  before  Mr.  Chief  Justice  Kent.  On  the 
assessment  of  damages,  the  plaintiff's  counsel 
produced  a  newspaper  as  the  one  described  in 
the  declaration,  dated  the  17th  July,  1805,  en- 
titled "Republican  Watch  Tower,"  and  offered 
to  read  it  to  the  jury,  as  containing  the  libel 
charged  in  the  declaration.1  This  *was  [*ft7 
objected  to  by  the  defendant's  counsel  on  the 
ground  that  the  title  of  the  newspaper  pro- 
duced was  different  from  that  described  in  the 
declaration,  viz.,  "The  Republican  Watch 
Tower."  This  objection  was  overruled  by  the 
Chief  Justice,  who  decided  that  the  defendant, 
by  not  pleading,  had  admitted  that  he  had 
published  the  libel  as  charged,  and  that  it  was 
unnecessary  to  produce  any  paper,  and  that 

1. — The  words,  as  stated  in  the  declaration,  were 
as  follows :  "  Lord  Melville  has  been  disgraced  by 
the  British  House  of  Commons  (no  mirror  of 
purity),  and,  however  reluctantly,  has  been  driven 
from  the  bounties  of  the  crown.  Let  me  ask  for 
what— for  bribery  and  corruption  ?  No— for  apply- 
ing to  his  own  use  the  money  of  the  public  ?  No — 
for  with  this  he  has  not  been  charged— his  offense, 
and  an  offense  it  undoubtedly  is,  consists  in  con- 
niving at  Mr.  Trotter's  application  of  the  public 
money  to  the  advancement  of  his  private  ends.  Is 
the  offense  of  his  lordship,  confessedly  great,  equal 
in  mischievous  example,  in  downright  turpiture,  in 
its  demoralizing  consequences,  to  the  conniving  of 
a  Secretary  or  Treasurer  of  the  State,  or  any  higher 
official  character,  at  the  bribing  of  no  inconsider- 
able portion  of  the  Legislature?  I  ask  this  ques- 
tion hypothetical)}',  for  I  do  not  know,  nor  do  I  as- 
sert, that  although  many  of  the  members  of  our 


NOTE.— Libel— Evidence— Character  of  defendant. 

That  evidence  of  the  position  and  standing  of  the 
plaintiff  is  admissible  to  show  the  extent  of  the  in- 
jury which  he  has  received,  see  Harding  v.  Brooks, 
5  Pick.,  244 ;  Clements  v.  Maloney,  55  Mo.,  353 ;  Fow- 
les  v.  Chichester,  26  Ohio  St.,  9 ;  Case  v.  Marks,  20 
Conn.,  248;  Humphries  v.  Parker,  52  Me.,  502. 
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the  plaintiff's  counsel  might  read  the  words 
from  the  record,  or  any  paper  which  contained 
them.  The  plaintiff's  counsel  then  read  from 
the  paper  the  libelous  words,  as  set  out  in  the 
declaration.  On  opening  the  ground  of  de- 
fense, the  defendant's  counsel  stated  that  they 
should  offer  evidence  of  the  impropriety  of  the 
plaintiff's  political  conduct,  and  the  badness 
of  his  political  character  ;  but  the  Chief  Jus- 
tice decided  that,  circumstanced  as  the  case 
then  was  before  the  jury,  the  political  conduct 
of  the  plaintiff  was  not  a  proper  subject  of  in- 
quiry or  comment.  The  defendant  s  counsel 
then  offered  in  evidence,  in  mitigation  of 
damages,  a  record  containing  an  assessment  of 
damages  to  $1,400,  in  favor  of  the  plaintiff, 
against  the  defendant  for  a  libel  a  published  in 
the  same  paper  on  the  3d  day  of  July  1805 
(see  2  Johnson,  63),  and  they  offer  to  prove  j 
that  the  libelous  words,  charged  in  both  j 
declarations,  were  contained  in  a  series  of 
numbers  published  by  the  defendant  in  a  pub- 
lic newspaper,  entitled  "  Republican  Watch 
Tower,"  and  all  relating  to  the  manner  and  j 
the  means  employed,  in  procuring  the  incor- 
poration of  the  Merchants'  Bank.  This  testi- 
mony, being  objected  to  by  the  plaintiff's 
counsel,  was  rejected  by  the  Chief  Justice. 
The  defendant's  counsel  then  read  to  the  jury 
the  remaining  part  of  the  paragraph,  and  in- 
sisted that  the  whole,  taken  together,  did  not 
amount  to  the  charge  alleged  in  the  declara- 
tion. 

In  his  charge  to  the  jury,  the  Chief  Justice 
observed  that  the  defendant,  by  not  pleading, 
58*]  had  admitted  that  he  *was  the  printer 
and  publisher  of  the  libel,  as  charged  in  the 
declaration,  and  the  truth  of  the  innuendoes, 
as  alleged  by  the  plaintiff,  and  that  the  defend- 
ant was  estopped  from  calling  the  attention  of 
the  jury  to  any  other  part  of  the  paragraph 
which  contained  the  libel,  to  show  a  different 
meaning  of  the  libelous  words  from  that  set 
out  by  the  plaintiff.  He  further  remarked  that 
if  the  defendant  was  not  precluded  by  his  de- 
fault, yet,  in  his  opinion,  the  intent  of  the  de- 
fendant to  fix  upon  the  plaintiff  the  charge, 
as  alleged  in  the  declaration,  was  obvious  from 
the  whole  tenor  of  the  publication.  He  further 
obsrved  that  the  charge  contained  in  the  libel 
was  calculated  not  only  to  injure  the  feelings  of 
the  plaintiff,  but  to  destroy  all  confidence  in  j 
him  as  a  public  officer ;  and,  in  his  opinion, 
demanded  from  the  jury  exemplary  damages, 
as  well  on  account  of  the  nature  of  the  offense 
charged  against  the  plaintiff,  as  for  the  pro- 
tection of  his  character  as  a  public  officer, 
which  he  stated  as  a  strong  circumstance  for 
the  increase  of  damages ;  that  he  did  not  ac- 
cede to  the  doctrine  that  the  jury  ought  not  to 
punish  the  defendant,  in  a  civil  suit,  for  the 
pernicious  effect  which  a  publication  of  this 
kind  was  calculated  to  produce  in  society.  The 
jury  assessed  the  damages  at  $800. 

Legislature  were  unquestionably  bribed,  the  Secre- 
tary and  Treasurer  of  the  State  winked  at  the 
bribery— but  this  I  affirm,  and  hold  myself  account- 
able to  the  gentlemen  and  to  the  law  for  the  affirma- 
tion—that before  the  bribery  was  unfolded  and 
substantiated  in  the  Assembly,  by  incontrovertible 
testimony,  the  Secretary  and  Treasurer  of  the 
State  aided  and  abetted  by  frequent  private  con- 
sultations, by  public  vindications  and  otherwise, 
the  persons  who  were  bribed,  and  that  after  the 
bribery  was  so  disclosed  and  established  in  that 
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On  an  affidavit  containing  the  above  facts,  at 
the  last  term,  a  motion  was  made  to  set  aside 
the  inquisition  for  irregularity. 

Messrs.  Foot  and  E.  Williams,  for  the  de- 
fendant. By  a  default,  a  substantial  cause  of 
action  is  not  admitted,  if  no  cause  of  action 
really  existed.  Some  things  are  admitted,  but 
the  plaintiff  must  prove  others.  Thus,  in  tres- 
pass de  bonis  asportatis,  on  a  judgment  by  de- 
fault, or  non  sum  infurmatux,  the  plaintiff  is 
bound  to  prove,  on  the  writ  of  inquiry,  the 
value  of  the  goods,  though  not  the  property. 
(Cro.  Jac.,  220.)  The  defendant  admits  no 
more  than  a  right  to  nominal  damages;  and  if 
the  plaintiff  means  to  get  more,  he  must  pro- 
duce further  proof  to  the  jury.  (3  Term,  301.) 
Again,  it  was  important  that  the  paper  con- 
taining the  publication  should  be  produced,  in 
order  to  show  a  variance  between  it  and  the 
paper  set  *forth  in  the  declaration,  as  [*5O 
well  as  to  explain  the  meaning  of  the  words 
charged  by  the  subsequent  words  in  the  same 
paragraph.  By  not  admitting  the  whole  para- 
graph to  be  read,  the  defendant  was  prevented 
from  showing  that  he  did  not  mean  to  charge 
the  plaintiff  with  bribery  or  corruption.  The 
truth  of  the  innuendoes  ought  to  have  been 
determined  by  the  jury  ;  and  the  defendant,  by 
his  default,  was  not  precluded  from  showing 
the  innuendoes  to  be  incorrect.  The  intention 
of  the  writer,  and  the  fair  meaning  of  the  in- 
nuendoes, are  proper  points  for  the  jury  to 
decide.  If  so,  the  inquisition  ought  to  be  set 
aside,  for  the  misdirection  of  the  judge. 

In  Messin  v.  Massareene  (4  Term,  493),  which 
was  an  action  of  assumpstt  on  a  foreign  judg- 
ment, in  which  the  defendant  suffered  a  judg- 
ment to  pass  by  default,  the  court  would  not 
allow  a  final  judgment  to  be  entered  up,  with- 
out executing  a  writ  of  inquiry  ;  and  it  was 
held  that  the  defendant  might  go  into  the  con- 
sideration of  the  original  judgment,  on  which 
the  action  was  brought.  Again,  it  was  com- 
petent to  the  defendant  to  go  into  evidence  in 
mitigation  of  damages,  and  for  that  purpose 
to  show  a  former  recovery  for  the  same  cause 
of  action.  Though  published  on  different  days, 
yet  they  were  all  a  connected  series  of  num- 
bers relating  to  the  same  subject,  containing 
the  same  charge,  and  published  in  the  same 
gazette.  The  plaintiff  in  his  suit  is  certainly  not 
entitled  to  the  same  damages  as  if  he  had  not  al- 
ready recovered  a  heavy  sum  for  the  same  cause 
of  action.  The  charge  of  the  judge,  also,  was 
incorrect,  in  stating  that  the  plaintiff  was  en- 
titled to  exemplary  damages,  on  account  of  the 
injurious  tendency  of  such  publications  to  the 
community.  In  a  private  action,  the  party  can 
recover  only  for  the  private  wrong ;  he  has  no 
concern  with  the  public  offense,  for  which  the 
defendant  must  atone,  on  an  indictment. 

Mr.  Golden,  contra.  1.  By  suffering  a  judg- 
ment by  default,  the  defendant  admits  the 
publication,  or  cause  of  action,  to  be  as  set 

house,  they  succored  and  encouraged  the  legisla- 
tors who  were  guilty  of  the  offense.  Admitting, 
then,  for  the  sake  of  argument,  that  the  Secretary 
and  Treasurer  of  the  State  did  know,  or  had  reason 
to  believe,  that  the  members  of  the  Legislature  had 
been  bribed  to  vote  for  the  incorporation  of  the 
bank,  would  they  appear  to  the  eye  of  the  com- 
munity, to  the  eye  of  an  uncorrupted  Legislature, 
to  the  eye  of  the  law,  less  criminal  than  Lord  Mel- 
ville? When  the  safety  of  the  nation  is  at  stake, 
suspicion  is  just  ground  for  inquiry." 
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<JO*]  forth  in  the  *plaintiff's  declaration;  and 
the  only  thing  for  the  jury  to  inquire  into  is  the 
amount  of  damages.  The  defendant  is  in  the 
samo  situation  as  if  he  had  confessed  the  ac- 
tion, or  pleaded  tionnum  informntu*.  (3  Term, 
801  ;  2  Sellon,  22.)  The  case  cited  from  Croke 
goes  no  further  than  that  the  plaintiff  must 
prove  the  quantum  of  damages  ;  the  trespass, 
or  cause  of  action,  need  not  be  proved.  The 
charge  of  the  judge  was  therefore,  correct, 
that  the  default  admitted  the  publication  of 
libel,  and  the  truth  of  the  innuendoes. 

2.  The  evidence  of  an  assessment  of  damages 
in  a  former  suit,  fora  similar  libel,  was  proper- 
ly rejected,  though  relating  to  the  same  mat- 
ter, and  contained  in  a  series  of  numbers,  yet 
the  numbers  were  published  on  different  days, 
and  each  publication  constituted  a  distinct 
libel,  for  which  the  plaintiff  is  entitled  to  a 
separate  action. 

8.  There  are  many  instances  of  private  suits, 
where  the  mischievous  tendency  of  the  acts 
for  which  they  are  brought,  in  relation  to  the 
public,  is  allowed  to  be  taken  into  consideration 
by  the  jury,  in  the  assessment  of  damages. 
Such  are  the  causes  of  seduction,  adultery,  and 
others  of  a  similar  nature. 

KENT,  Ch.  J.  Several  reasons  are  assigned 
•why  the  assessment  of  damages,  in  this  case, 
ought  to  be  set  aside. 

1.  It  is  alleged  that  the  jury  were  restrained 
from  examining  the  remaining  parts  of  the 
paragraph,  or  the  parts  of  the  publication 
•which  preceded  and  followed  the  libelous 
words  selected.  But  this  allegation  does  not 
appear  to  be  supported.  The  affidavit,  which 
is  the  ground  of  the  motion,  states  that  the 
counsel  for  the  defendant  did  read  to  the  jury 
"the  remaining  part  of  the  paragraph  contain- 
ing the  libelous  {words,"  and  that  they  drew 
their  inferences  "from  the  whole  paragraph 
taken  together."  The  jury  had,  then,  before 
them,  not  only  the  libel,  but  the  context,  and 
were  left  to  form  their  judgment  of  the  dam- 
ages "from  the  whole  tenor  of  the  publica- 
tion." It  is  further  stated  that  the  jury  were 
charged  that  the  interlocutory  judgment  ad- 
<J  1  *]  mitted  the  fact  of  the  publication,  *and 
the  truth  of  the  innuendoes.  Of  the  accuracy 
of  this  position  I  cannot  entertain  a  doubt. 
It  is  a  well-settled  rule  that  the  interlocutory 
judgment  admits  the  cause  of  action  (1  Tidd's 
Practice,  K.  B.,  623;  3  Term,  302);  and  in  a 
suit  for  libel,  those  two  facts  are  essential  to 
establish  the  right  of  action.  But  it  is  added 
that  the  jury  were  told  that  the  defendant  was 
estopped  from  calling  their  attention  to  the 
other  paragraphs,  to  show  a  different  meaning 
of  the  libelous  words  from  that  set  up  by  the 
plaintiff.  Most  undoubtedly,  the  other  para- 
graphs could  not  be  considered  with  this  view, 
and  for  this  purpose,  for  it  would  be  setting 
up  a  complete  justification.  If  the  defendant 
was  permitted  to  show  a  different  meaning  to 
the  words  from  that  averred  in  the  declara- 
tion, he  would  effectually  destroy  the  right  of 
recovery.  The  innuendoes  are  essential  aver- 
ments, and  the  interlocutory  judgment  con- 
fesses every  material  averment.  When  the  affi- 
davit was  first  read,  it  struck  me  that  this 
part  of  it  conveyed  the  idea  that  the  jury  were 
directed  not  to  pay  any  attention  to  the  re- 
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maining  paragraphs,  even  with  a  view  to  reg- 
ulate the  damages,  and  it  led  me  to  think  that 
the  counsel  who  drew  the  affidavit  has  misap- 
prehended the  charge.  But  on  examination  of 
the  affidavit,  I  am  satisfied  that  it  does  not  bear 
that  meaning ;  and  that,  taken  together,  it 
substantially  comports  with  my  recollection  of 
the  opinion  delivered  to  the  jury. 

2.  The  defendant  offered  in  evidence,  in 
mitigation  of  damages,  a  record  containing  an 
assessment  of  damages  in  favor  of  the  plaint- 
iff against  the  defendant,  for  publishing  a  libel 
on  the  3d  day  of  July,  1805  ;  and  he  offered  to 
prove  that  the  libelous  words,  in  both  declara- 
tions, were  contained  in  a  series  of  numbers 
published  by  him,  which  related  to  the  man- 
ner and  the  means  employed  in  procuring  the 
incorporation  of  the  Merchants'  Bank.  This 
testimony  was  rejected,  and  on  a  reconsidera- 
tion of  the  point,  I  cannot  but  be  of  opinion 
that  it  was  properly  rejected.  As  the  causes 
of  action  were  wholly  distinct  (the  one  publi- 
uation  being  on  the  3d,  and  the  other  on  the 
17th  *of  July),  the  admission  of  the  rec-  [*62 
ord  would  have  been  without  precedent,  in 
the  law  of  evidence.  Although  both  libels 
were  contained  in  a  series  of  publications  rela- 
tive to  one  subject,  yet  they  were  separate  pub- 
lications, circulated  at  different  times,  and 
many  of  them,  probably,  among  different 
hands,  and  the  jury  who  passed  upon  the 
first  libel  could  not  have  had  the  second  be- 
fore them.  I  cannot  perceive  on  what  princi- 
ple the  assessment  in  the  one  case  should  reg- 
ulate that  in  the  other,  whether  the  damages 
given  be  considered  as  a  compensation  to  the 
plaintiff,  or  as  a  punishment  on  the  defendant. 
On  the  ground  of  recompense  for  actual  in- 
jury, the  first  recovery  ought  clearly  to  have 
no  influence  upon  the  second.  The  plaintiff 
is  entitled  to  his  strict  compensation  for  every 
injury.  A  satisfaction  for  one  tort  is  no  satis- 
faction for  another.  This  will  not  be  denied. 
But  the  argument  for  the  admission  of  the 
record  of  the  prior  recovery  proceeds  upon 
the  supposition  that  a  part  of  the  damages  are 
to  be  considered  as  monitory,  and  given  for 
the  sake  of  example  ;  but  in  this  view  of  the 
question,  the  position  taken  by  the  defendant's 
counsel  appears  to  me  equally  untenable.  A 
subsequent  jury  have  no  means  of  analyzing 
the  damages  contained  in  a  former  verdict 
and  of  ascertaining  the  respective  proportions 
given  for  recompense,  and  for  punishment. 
They  cantfot  investigate  the  merits  of  the 
former  cause.  They  have  not  the  testimony 
before  them.  The  doctrine  is  not  to  be  con- 
fined to  suits  for  defamation.  It  would  apply 
to  every  case  of  tort ;  for  juries,  in  all  such 
cases,  have  a  like  discretion,  on  the  subject  of 
damages.  The  rule,  to  be  just,  must  be  mut- 
ual, and  the  plaintiff  would  have  an  equal 
right  to  show  the  former  recovery,  in  order  to 
enhance  the  damages,  by  exhibiting  the  malig- 
nant and  irreclaimable  disposition  of  a  defend- 
ant. But  no  such  practice  has  ever  been  ad- 
mitted, because  each  case  ought  to  be  gov- 
erned by  its  peculiar  circumstances ;  and  it 
would  be  exciting  prejudices  against  the  par- 
ty, foreign  from  the  *true  merits  of  the  [*O3 
cause.  The  principle  would,  as  I  apprehend, 
be  mischievous  in  its  operation.  It  would  in- 
vite a  repetition  of  injury,  by  the  hopes  of 
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comparative  impunity,  for  the  second  offense  ; 
yet  the  repetition  of  an  offense  is  evidence  of 
deeper  depravity,  and  calls  for  more  exempla- 
ry punishment.  Miserable  would  be  the  con- 
dition of  civil  society,  if  those  who  had  once 
broken  the  law,  by  attacking  the  peace,  or 
wounding  the  character  of  their  neighbors, 
•could  thereby  acquire  a  valid  plea  for  a  future 
relaxation  of  its  wholesome  severities.  We 
•cannot,  at  present,  foresee  the  extent  of  this 
doctrine.  It  would  seem  to  require  the  ad- 
mission of  the  record  of  a  former  recovery,  in 
favor  of  a  different  plaintiff,  for  a  portion  of 
the  damages  in  that  case  may  equally  have 
been  given  for  the  sake  of  correction  and  ex- 
ample. Suppose  the  rule  to  be  once  estab- 
lished, how  could  it  be  known  that  the  verdict 
in  the  former  cause  had  not  been  reduced 
down  to  damages  for  actual  injury,  by  the  ev- 
idence of  a  still  prior  recovery?  Would  the 
plaintiff  be  permitted  to  show  that  such  evi- 
dence had  been  given  on  the  former  trial?  Is 
one  recovery  to  be  a  standing  shield  to  a  de- 
fendant against  all  subsequent  suits,  where  pos- 
itive damages  cannot  be  computed,  or  how 
long  will  it  be  before  the  efficacy  of  the  first 
recovery  will  become  exhausted,  so  as  to  leave 
the  jury  to  their  usual  discretion?  It  is  far 
more  easy  for  me  to  anticipate,  than  it  would 
be  to  surmount,  the  embarrassments  which 
might  arise  from  the  application  of  the  doc 
trine. 

I  can  readily  admit  that  there  may  be  cases 
in  which  the  two  offenses  follow  so  near  to 
«ach  other,  in  point  of  time,  that  exemplary 
damages  in  the  first  case  might  answer  all  the 
beneficial  ends  intended  by  this  species  of  ani- 
madversion. But  the  possibility  of  undue  or 
unnecessary  damages  in  a  subsequent  suit, 
will  not  affect  an  established  rule.  The  rules 
of  evidence  are  stable  and  uniform  principles, 
which  cannot  bend  to  the  hardships  of  a  par- 
64*]  ticular  *case,  or  yield  to  the  discretion 
•of  courts.  The  record  of  a  recovery  for  a 
like  tort  must,  as  a  general  rule,  be  admitted 
in  mitigation  of  damages,  or  it  must,  as  a  gen- 
eral rule,  be  rejected.  To  admit  it  in  particu- 
lar cases  only,  and  that,  too,  with  limitations, 
would  destroy  the  simplicity  and  certainty  of 
the  rule,  and  render  the  law  of  evidence 
vague  and  uncertain. 

3.  A  third  ground  of  the  motion  is,  that  the 
public  character  of  the  plaintiff,  as  an  officer 
of  government,  and  the  evil  example  of  libels, 
were  stated  by  the  judge  to  the  jury  as  consid- 
erations with  them  for  increasing  the  dama- 
ges. And,  surely,  this  is  the  true  and  salutary 
doctrine.  The  actual  pecuniary  damages,  in 
.actions  for  defamation,  as  well  as  in  other  ac- 
tions for  torts,  can  rarely  be  computed,  and 
are  never  the  sole  rule  of  assessment.  "In 
cases  of  criminal  conversation,  battery,  im- 
prisonment, slander,  &c.  (to  use  the  words  of 
Lord  Camden,  in  2  Wils.,  206),  the  state,  de- 
gree, quality,  trade  or  profession  of  the  party 
injured,  as  well  as  of  the  party  who  did  the 
injury,  must  be,  and  generally  are,  considered 
by  the  jury  in  giving  damages."  And,  in  the 
•case  to  which  these  observations  were  applied, 
he  admitted  that  the  mere  personal  injury  to 
the  plaintiff  was  very  small,  but  said  that  the 
jury  had  done  right  in  giving  exemplary  dam- 
ages, as  it  was  a  case  which  concerned  the  lib- 


erty of  the  subject.  In  another  case,  which 
came  before  the  Court  of  C.  B.,  for  debauch- 
ing the  plaintiff's  daughter  (3  Wils.,  18),  Chief 
Justice  Wilmot  observed  that  actions  of  that 
sort  were  brought  for  example's  sake,  and  that, 
although  the  Toss  to  the  plaintiff  might  not 
really  amount  to  the  value  of  twenty  shillings, 
yet  that  the  jury  had  done  right  in  giving  hb- 
beral  damages.  Again,  in  the  case  of  Pritenard 
v.  Papitton  (Harg.  State  Trials,  Vol.  III., 
1071),  which  was  an  action  for  maliciously 
causing  the  plaintiff,  as  Lord  Mayor  of  Lon- 
don, to  be  imprisoned  for  a  few  hours,  the 
Chief  Justice  charged  the  jury,  that  though  it 
was  no  easy  matter  to  *ascertain  partic-  [*65 
ular  damages  in  such  a  case,  yet  that  the  ma- 
licious design  of  the  party  was  to  govern 
them,  and  that  the  government  of  the  city 
and  the  honor  of  the  magistracy  were  con- 
cerned, and  put  a  weight  upon  their  inquiry 
into  the  damages.  But  it  cannot  be  requisite 
to  mulitiply  instances  in  which  the  doctrine 
contained  in  this  part  of  the  charge  has  re- 
ceived the  sanction  of  the  English  and  of  the 
American  courts  of  justice.  It  is  too  well  set- 
tled in  practice,  and  is  too  valuable  in  princi- 
ple, to  be  called  in  question.  As  these  were 
the  only  grounds  of  the  motion  which  seem  to 
have  been  relied  on,  or  were  material  to  ex- 
amine, I  am  of  opinion  that  the  motion  must 
be  denied. 

THOMPSON,  J.,  and  VAN  NESS,  J.,  declared 
themselves  to  be  of  the  same  opinion. 

SPENCER,  J.  A  judgment  by  default  is  an 
admission  of  the  plaintiff's  right  of  action, 
and  where  the  damages  are  liquidated  by  the 
convention  of  the  parties,  witnessed  by  written 
documents,  set  forth  in  the  plaintiff's  declara- 
tion, the  jury  are  bound  to  give  the  damages 
ascertained  by  the  parties  ;  there  is  no  neces- 
sity of  proving  the  note  or  writing  thus  set 
forth,  though  they  must  be  adduced  to  the 
jury,  that  they  may  see  whether  indorsements 
have  been  made.  In  actions  of  a  vindictive 
nature,  such  as  the  present,  a  judgment  by 
default  deprives  the  defendant  of  no  other 
right  than  that  of  gainsaying  the  plaintiff's 
title  to  nominal  damages,  and  of  consequence, 
the  printing  and  publishing  the  libel  is  admit- 
ted. With  respect  to  real  damages,  the  de- 
fendant has  the  same  right  to  adduce  evidence 
In  mitigation  of  those  damages,  as  he  would 
have  had,  upon  a  plea  of  not  guilty,  after  the 
publication  of  the  libel,  and  the  innuendoes 
had  been  proved.  These  are  elementary  prin- 
ciples, sanctioned  as  well  by  daily  practice,  as 
by  adjudged  cases. 

It  then  becomes  a  question,  whether  the 
evidence  of  a  record  of  a  recovery  by  the 
plaintiff  against  the  defendant  was  properly 
excluded.  It  was  offered  to  be  shown  in 
*mitigation  of  damages,  that  the  plaintiff  [*66 
had  recovered  against  the  defendant  $1,400, 
for  publishing  in  the  same  newspaper,  con- 
taining the  libel  which  is  the  foundation  of 
the  present  suit,  another  libel,  the  innuendoes 
stated  in  both  of  which  allege  that  the  plaint- 
iff and  others  had  been  guilty  of  bribery  and 
corruption,  in  obtaining  the  incorporation  of 
of  the  Merchants'  Bank.  It  was  also  offered 
to  be  proved  that  the  libelous  words  contained 
in  both  declarations  were  contained  in  a  series 
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of  numbers,  published  by  the  defendant,  all 
of  them  relating  to  the  manner  and  means 
employed  in  procuring  the  incorporation  of 
the  Merchants  Bunk  ;  that  the  paper  contain- 
ing the  libel,  for  publishing  which  the  said 
$1,400  had  been  recovered,  was  published  on 
the  3d  July,  1805,  and  the  paper  containing 
the  libel  for  which  this  suit  is  brought  was 
published  on  the  17th  of  the  same  month.  It 
nowhere  appears  that  a  suit  had  been  institut- 
ed for  the  publication  of  the  first  libel,  before 
the  second  was  published. 

The  defendant  could  not  have  pleaded  the 
recovery  in  the  first  suit  in  bar  to  the  second, 
because  they  were,  technically,  distinct  of- 
fenses, and  the  recovery  in  the  former  suit 
could  be  noticed  in  no  other  manner  than  as 
mitigating  the  damages  in  the  second  suit. 
It  cannot  be  inferred,  from  the  affidavit  be- 
fore us,  that  special  damages  have  been 
alleged  in  the  declaration  in  either  suit. 
Hence  it  results,  that  the  plaintiff,  having 
already  recovered  $  1,400,  for  a  libel  of  the 
same  nature  and  tendency  as  the  one  which  is 
the  basis  of  this  suit,  without  the  allegation  of 
any  special  damage  in  either  case,  would,  on 
the  second  trial,  recover  as  though  the  second 
publication  was.  in  reality,  a  new,  distinct  and 
uncompensated  offense.  In  vindictive  actions, 
such  as  for  libels,  defamation,  assault  and 
battery,  false  imprisonment,  and  a  variety  of 
others,  it  is  always  given  in  charge  to  the 
jury,  that  they  are  to  inflict  damages  for  ex- 
ample's sake,  and  by  way  of  punishing  the 
defendant.  In  the  present  case,  the  Chief 
Justice,  in  charging  the  jury,  incalculated  the 
O7*]  doctrine  of  *giving  exemplary  damages, 
as  a  protection  to  public  officers.  It  cannot, 
then,  be  denied  that  by  excluding  the  record 
of  the  former  recovery,  the  defendant  has 
again  been  assessed  to  the  amount  of  $800,  as 
though  the  present  plaintiff  had  not  recovered 
already  for  precisely  the  same  kind  of  injury, 
and  as  though  the  defendant  had  not  been  ex- 
emplarily  punished,  for  charging  the  plaintiff 
with  conniving  at  the  bribery  of  the  Legisla- 
ture. It  is  said  that  to  admit  this  evidence 
would  be  innovating  on  the  rules  of  evidence, 
and  introductory  of  a  new  rule.  No  authority 
has  been  mentioned  in  support  of  this  position, 
nor  do  I  know  of  any  rules  of  evidence  which 
would  exclude  the  testimony  offered.  New 
cases  require  the  establishment  of  new  rules, 
by  the  application  of  old  principles  ;  those 
principles  warrant  the  giving  facts  and  circum- 
stances in  evidence,  which  go  to  regulate  the 
verdict,  so  as  to  arrive  at  a  just  result.  It  is, 
in  my  conception,  evidently  unjust,  that  a  fact 
should  be  suppressed  and  withholden  from  the 
jury  which  would  and  ought  to  lessen  the 
damages  ;  for  what  honest  man  would  give  to 
a  plaintiff,  who  had  already  recovered  a  large 
sum  upon  the  same  charge,  as  much  in  a  second 
suit,  when  his  character  had  been  rescued 
from  the  imputations  thrown  on  it,  and  when 
the  defendant  had  been  punished  for  example's 
sake.  I  grant,  that  had  it  appeared  that  this 
libel  was  published  after  the  defendant  had 
been  prosecuted  for  the  publication  of  the  3d 
July,  1805,  he  would  have  deserved  another 
punishment  for  example's  sake ;  but  this  did 
not  appear.  It  is  easy  to  suppose  cases  where 
the  injustice  of  refusing  such  kind  of  evidence 
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as  that  now  offered,  would  be  universally  felt 
and  acknowledged ;  as,  for  instance,  the  sale 
of  libelous  publications  by  a  bookseller.  Every 
sale  being  a  new  publication  would  it  not  meet 
the  reprobation  of  mankind,  to  hold  him  alike 
obnoxious  to  damages,  for  each  publication, 
or  to  hold  that  the  plaintiff  had  the  same  title 
to  damages  in  the  hundredth  suit  as  in  the  first. 
In  every  *light  in  which  I  can  view  the  [*68 
subject,  I  am  struck  with  the  abstract  justice 
of  admitting  the  evidence  offered,  ana  I  am 
unconscious  that  any  part  of  the  law  of  evi- 
dence is  violated  thereby.  For  refusing  this 
evidence,  in  my  opinion,  the  inquisition  should 
be  set  aside,  and  a  writ  of  inquiry  de  now  is- 
sue. I  cannot  yield  my  assent  to  the  position 
of  the  Chief  Justice,  on  the  inquiry,  that  the 
defendant's  counsel  were  estopped  from  call- 
ing the  attention  of  the  jury  to  any  other  part 
of  the  context,  to  show  a  different  meaning  of 
the  libelous  words,  from  that  alleged  by  the 
plaintiff,  having  already  said,  that  though  the 
plaintiff  was,  in  consequence  of  the  default, 
entitled  to  nominal  damages,  yet,  as  respects 
real  damages,  the  defendant  was  at  liberty  to 
urge  to  the  jury,  that  the  innuendoes  were  not 
warranted  by  the  context,  and  that,  from  the 
libel  collectively,  he  did  not  intend  to  attribute 
to  the  plaintiff  any  agency  in  bribing  the 
Legislature.  I  dissent  from  the  principle  laid 
down  by  the  Chief  Justice,  without  giving  an 
opinion,  whether  the  innuendoes  were  or  were- 
not  warranted  by  the  context. 

Rule  refused. 

Cited  in— 5  Wend..  270 ;  20  Wend.,  59 :  8  N.  Y.,  461 ; 
64  N.  Y.,  444 ;  9  Hun,  290, 294 ;  26  Hun,  615 ;  5  Barb., 
304 ;  39  Barb.,  133 ;  1  Abb.  Pr.,  299.  309 ;  7  Daly,  78 ;  4 
Duer,  258;  10  Leg.  Obs..  96;  1  E.  D.  Smith,  203,  293;. 
42  N.  Y.  L.,  516 ;  46  Mich.,  348. 


PIERSON  AND  PIERSON  v.  HOOKER. 

Partnership — Release  by  Deed — Bill  of  Exchange 
— Pron<ue  of  Indorser — Presumption  of  De- 
mand and  Notice. 

If  one  of  several  partners  execute  a  deed  of  re- 
lease under  his  hand  and  seal,  in  the  name  of  the 
copartnership,  of  a  debt  due  to  the  copartnership,  it 
is  binding  on  all  the  partners. 

Such  a  release  being  for  all  demands,  parol  evi- 
dence is  inadmissible  to  show  that  a  particular  debt 
was  not  intended  to  be  released. 

Where  an  indorser  of  a  note,  which  has  not  been 
paid  by  the  maker,  afterwards  promises  the  holder 
to  pay  the  note,  a  previous  demand  on  the  drawer, 
and  notice  to  the  indorser,  need  not  be  proved,  but . 
will  be  presumed. 

Citations— 6  Co.,  25 ;  Watson,  137,  141 ;  3  Johns. 
Cas.,  180 ;  7  East,  231,  and  MS.  note ;  Str.,  1246. 

THIS  was  an  action  on  an  inland  bill  of  ex- 
change, drawn  by  the  defendant  on  Adams, 
Merrit  &  Co.,  in  favor  of  the  plaintiffs,  pay- 
able 60  days  after  date,  for  two  hundred  and 
seven  dollars  and  seventy-six  cents,  dated  the 
10th  day  of  July,  1804.     The  bill  was  accepted 
by  the  drawees. 
At  the  trial  the  signature  of  the  defendant, 


NOTE.— 1.  Partnership— Release  hy  one  partner. 
2.  Parol evidence  to  varywrUten  instrument.  3.  Ne~- 
aotialile  jMper— Promise  of  indorser  to  pay  after  dis- 
honor— Effect. 

1.  That  one  partner  has  power  to  execute  a  deed  of 

release  binding  upon  all  the  partners,  see  Bulkley 

v.  Dayton,  14  Johns.,  387 ;  Wells  v.  Evans,  20  Wend.v 
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and  of  the  acceptors,  was  admitted,  and  that 
due  notice  of  nonpayment  had  been  given  to 
the  defendant.  It  was  proved  that  the  defend- 
<>J)*]  ant  promised  payment  of  the  bill  after  *it 
became  due,  and  the  judge  ruled,  that  a  prom- 
Nc  to  pay  by  the  drawer,  was  a  waiver  of  the 
necessity  of  proving  a  demand  on  the  drawer, 
or  notice  to  the  drawer. 

The  defendant  then  produced  a  sealed  instru- 
ment, dated  17th  June,  1805,  and  executed  by 
one  of  the  plaintiffs,  in  the  name  of  the  firm, 
by  which  he  acknowledged  a  receipt  of  ten 
shillings  in  the  pound,  and  in  consideration  of 
one  shilling  paid,  released  the  defendant  of 
and  from  all  debts  and  demands,  of  every 
nature  and  kind  whatsoever.  The  judge  de- 
cided that  this  release  extinguished  the  debt. 
The  plaintiff  then  offered  evidence  that  at  the 
time  of  the  execution  of  the  release,  it  was  not 
intended  that  it  should  affect  the  present  de- 
mand, and  that  the  defendant  had  since  prom- 
ised to  pay  the  bill.  This  testimony  was  ob- 
jected to  and  overruled,  and  the  plaintiffs  were 
nonsuited. 

A  motion  was  now  made  to  set  aside  the 
nonsuit. 

Mr.  Foot,  for  the  plaintiff.  Considering 
this  release  as  a  deed,  it  is  the  deed  only  of 
the  partner  who  signed  the  copartnership 
name.  It  amounts,  then,  to  no  more  than  a 
release  by  that  partner.  Now,  a  release  signed 
by  one  individul  partner  will  not  release  a  co- 
partnership debt,  unless  it  be  expressly  men- 
tioned as  a  debt  due  to  the  copartnership.  If 
it  is  not  stated  to  be  a  copartnership  debt,  the 
release  operates  as  a  discharge  only  of  the 
private  debts  due  to  the  individual.  But  the 
instrument,  in  the  present  case,  can  have  no 
other  effect  than  a  writing  without  seal  ;  and 
as  it  was  uncertain  whether  private  or  copart- 
nership debts  were  intended,  there  was  an 
ambiguity  which  the  plaintiff  ought  to  have 
been  allowed  to  explain  by  parol  evidence. 

Mr.  Sedgmck,  contra.  The  principle  that 
one  partner  cannot  execute  a  deed  for  his  co- 
partner; does  not  apply  to  the  present  case. 
The  partner  who  signs  the  copartnership 
name,  and  affixes  his  seal,  is  bound  by  it,  as 
his  own  act ;  and  it  is  a  settled  rule  that  a  re- 
lease by  one  of  two  joint  creditors  is  a  bar  to 
any  action  for  the  joint  debt.  The  release  is 
a  deed,  and  is  not  to  be  explained  by  parol. 
7O*J  Nor  *is  there  any  ambiguity  as  to  what 
debts  were  intended,  for  it  is  a  release  of  all 
demands.  Another  point  in  the  cause  is, 
whether  a  subsequent  promise  by  the  drawer 
is  a  waiver  of  the  notice  of  nonpayment.  [The 
court  said  that  he  need  not  argue  "that  point.] 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  release  was  executed  by  one  of  the 
plaintiffs  in  the  partnership  name.  It  is  there- 


fore, impossible  to  doubt  but  that  it  was  in- 
tended to  affect  and  cancel  partnership  de- 
mands. The  plaintiffs,  however,  offered  parol 
testimony  to  show  that  the  present  demand 
was  not  one  of  those  which  were  intended  to 
be  included.  But  the  instrument  is  general 
and  comprehensive,  and  expressly  reaches  to 
every  debt  and  demand  of  every  kind.  To 
show  by  parol  proof  that  it  was  not  so  intended, 
is  to  contradict  or  explain  away  the  instru- 
ment, which  is  contrary  to  the  established  rule 
of  law.  It  is  again  said  that  one  partner  can- 
not bind  another  by  deed.  This,  as  a  general 
position,  is  correct ;  but  it  does  not  apply  to 
the  case  before  us.  Here  was  no  attempt  to 
charge  the  partnership  with  a  debt  by  means 
of  a  specialty,  but  it  is  the  ordinary  release  of 
a  partnership  debtor.  It  is  a  general  principle 
of  law  that  where  two  have  a  joint  personal 
interest,  the  release  of  one  bars  the  other 
(Ruddock's  case,  6  Co.,  25);  and  I  cannot  per- 
1  ceive  that  the  case  of  copartners  in  trade  forms 
an  exception  to  the  general  rule.  Each  part- 
ner is  competent  to  sell  the  effects,  or  to  com- 
pound, or  discharge  the  partnership  demands. 
He  is  to  be  considered  as  an  authorized  agent 
of  the  firm,  for  all  such  purposes.  (Watson, 
137,  141.)  Each  has  an  entire  control  over  the 
|  personal  estate.  So,  in  like  manner,  one  co- 
executor  or  administrator  cannot  bind  his 
companion  to  an  obligation,  but  he  may  com- 
mit a  separate  detastavit,  and  release  a  debt. 
This  court  admitted  the  general  principle,  in 
the  case  of  Clement  v.  Brush  (3  Johns.  Cas., 
180),  in  which  it  was  held  that  if  one  partner 
gave  his  separate  bond  for  a  copartnership, 
simple  contract  debt,  the  simple  contract  was 
extinguished  by  the  specialty. 

*As  the  matter  set  up  by  way  of  de-  [*7 1 

fense  was  admissible  and  sufficient,  it  becomes 

unnecessary  to  examine  an  objection  raised  to 

the  testimony  in  support  of  the  plaintiff's  right 

of  action,  that  the  plaintiffs  did  not  prove  a 

previous  demand  on  the  drawees  of  the  bill. 

j  If  this  was  now  to  be  decided,  it  would  per- 

|  haps  be  sufficient  to  refer  to  the  case  of  Lun- 

!  die  v.  Robertson  (7  East,  231),  in  which  the  very 

i  point  arose,  and  the  Court  of  King's  Bench 

held  that  where  the  indorser  had  made  a  sub- 

j  sequent  promise  to  pay  a  previous  demand  on 

;  the  drawer,  and  due  notice  to  the  indorser  were 

to  be  presumed,  and  need  not  be  proved.  This 

decision  was  agreeable  to  the  ancient  opinions 

of  Lord  Raymond,  and    Ch.  J.  Lee,  at  Nisi 

Prius.     (See  MS.  report  of  Burnet,  in  a  note 

to  the  above  case,  and  Str.,  1246.)    On  this  last 

point,  however,  we  give  no  definitive  opinion  ; 

but  on  the  ground  of  the  competency  and  con- 

clusiveness  of  the  defense,  the  motion  for  a 

new  trial  is  denied. 

Rule  refused. 

I     Cited  in-14  Johns.,  175,  388;  1  Wend.,  336;  5  Wend., 
i  352 ;  6  Wend.,  661 ;  11  Wend.,  663  ;  30  Wend.,  255 ;  23 


251;  22  Wend.,  334 ;  Smith  v.  Stone,  4  Gill  &  J.  (Md.), 
310 ;  Morse  v.  Bellows,  7  N.  H.,  549 ;  Crutwell  v.  De 
Rossett,  5  Jones  (N.  C.)  L.,  263. 

That  one  partner  has  not  in  general  power  to  bind 
the  firm  by  deed,  see  Clement  v.  Brush,  3  Johns. 
Cas.,  180,  note. 

2.  As  to  the  admissibility  of  parol  evidence  to  ex- 
plain or  vary  a  written  instrument,  see  Jackson  v. 
Bowen,  1  Cai.,  358,  note. 

3.  In  this  country  a  promise  by  an  indprser  of 
negotiable  paper,  made  after  dishonor,  is  primafacie 
evidence,  subject  to  rebuttal,  of  due  demand  and 
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notice.  Tebbetts  v.  Dowd,  23  Wend.,  379;  Dicker- 
son  v.  Turner,  12  Ind.,  223 ;  Lewis  v.  Brehme,  33 
Md.,  412 ;  Hazard  v.  White,  26  AVk.,  280 ;  Loose  v. 
Loose,  36  Pa.  St.,  538 ;  Dorsey  v.  Watson,  14  Mo.,  59. 
As  to  the  English  law,  see  Lundie  v.  Robertson,  7 
East,  231 ;  Croxon  v.  Worthen,  5  M.  &  W.,  5;  Gibbon 
v.  Coggen,  2  Camp.,  ]88;  Porter  v.  Rayworth,  13 
East,  417 ;  Campbell  v.  Webster,  2  C.  B.,  258. 

As  to  effect  of  such  promise  as  waiver  of  demand 
I  and  notice,  see  Trimble  v.  Thorne,  16  Johns.,  152, 
I  cases  there  cited,  and  Tebbetts  v.  Dowd,  23  Wend., 
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Wend.,  388 ;  12  N.  Y.,  454  ;  28  N.  Y.,  228 ;  61  N.  Y., 
225;  7  Lans.,  327:  14  Barb.,  610;  53  Barb.,  683;  1  T.  & 
C.,  406  :  17  Abb.  Pr.,  217 ;  5  Abb.  N.  8.,  415. 


M'MENOMY  AND  TOWNSEND,  Assignees 
of  MARK  &  SPKYER,  Bankrupts, 

v. 
FERRERS. 

Conveyance — Declaration  in  Trust — Order  and 
Acceptance — Preferred  Creditors — Bankruptcy. 

M.  &  S.,  being  in  embarrassed  circumstances,  on 
the  15th  April,  1800,  executed  a  conveyance  of  cer- 
tain lands,  which,  by  a  declaration  In  writing-,  ex- 
ecutod.by  them  on  the  31st  May,  1800,  they  declared 
to  be  in  trust,  to  pay  particular  creditors,  in  prefer- 
ence. On  the  13th  June,  1800,  they  drew  an  order  on 
one  F.,  their  agent,  directing  him  to  pay  to  R.,  such 
moneys  as  should  come  to  his  hands,  from  certain 
persons  in  Europe,  from  whom  F.  had  been  author- 
ized to  receive  the  amount  of  certain  policies  of 
insurance,  which  order  was  accepted  by  F.  on  the 
same  day,  to  pay  the  moneys  as  soon  as  they  came 
into  his  hands.  On  the  llth  July,  1800,  M.  &  S. 
committed  an  act  of  bankruptcy,  and  on  the  18th 
July,  1800,  were  duly  declared  bankrupts,  under  the 
law  of  the  United  States,  which  took  effect  on  the 
1st  June,  1800.  In  an  action  brought  by  the  assignees 
of  M.  &  S.,  against  F..  it  was  held  that  the  order 
and  acceptance  amounted  to  an  assignment,  and 
fixed  the  fund  irrevocably,  and  that  the  order  was 
not  given  in  contemplation  of  bankruptcy ;  so  as  to 
make  it  fraudulent  under  the  bankrupt  law. 

Citations— 1  Cai.,  363 ;  2  Esp.  Rep.,  735 ;  1  Ves.,  Jun., 
282 ;  1  Ves.,  331 ;  Willes'  Rep.,  402 ;  3  Bos.  &  P.,  40. 

rPHIS  was  an  action  of  assumpsit,  for  money 
JL  had  and  received  to  the  use  of  the  plaint- 
iffs. Plea,  non  assumpsit.  The  cause  was 
tried,  the  4th  April,  1806,  before  Mr.  Justice 
72*]  *Tompkins,  at  the  circuit  in  King's 
County.  J.  Mark  and  J.  Speyer,  having 
been  partners  together,  under  the  firm  of 
Jacob  Mark  &  Co.,  dissolved  their  copart- 
nership, in  the  month  of  August,  1799. 
On  the  18th  July,  1800,  Mark  &  Speyer 
were  duly  declared  bankrupts,  having  com- 
mitted an  act  of  bankruptcy  on  the  llth 
July,  1800.  The  plaintiffs  were  appointed 
assignees,  and  an  assignment  was  made  to  them 
by  the  bankrupts  in  September  following. 
Previous  to  the  bankruptcy  of  Mark  &  Speyer, 
they  appointed  the  defendant  their  agent,  in 
relation  to  a  certain  claim  which  they  had 
against  persons  in  Europe,  arising  out  of  cer- 
tain policies  of  insurance,  and  the  defendant, 
as  agent  of  Mark  &  Speyer,  subsequent  to  their 
bankruptcy,  received  from  Europe,  on  account 
of  such  claim,  the  sum  of  $733.  M.  &  S.  be- 
ing indebted  to  one  J.  Roosevelt  in  a  sum  of 
money,  exceeding  the  amount  in  controversy 
in  this  cause,  on  the  13th  June,  1800,  drew  an 
order  on  the  defendant,  in  favor  of  Roosevelt, 
and  which  was,  on  the  same  day,  accepted  by 
the  defendant.  The  order  was  as  follows  : 

"Sir:  You  will  please  to  pay  to  James 
Roosevelt,  or  to  his  order,  such  moneys  as  shall 
come  to  your  hands,  due  to  Jacob  Mark  &  Co. , 
on  account  of  policies  of  insurance,  signed  by 
the  said  Jacob  Mark  &  Co. ,  whereof  a  recovery 
shall  be  had  on  those  policies  ;  and  the  said 
James  Roosevelt  is  hereby  authorized  and  em- 
powered to  give  discharges  for  the  same,  and 
convert  the  amount  to  his  use,  for  value  re- 
ceived. New  York,  13th  June,  1800."  Signed 
"Jacob  Mark,  for  Jacob  Mark  &  Co.,"  address- 
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ed  to  "Mr.  John  Ferrers."  The  acceptance  by 
the  defendant  was  in  the  following  words  : 
"  New  York,  13th  June,  1800,  Accepted,  to  ac- 
count as  above,  for  such  moneys  as  may  come 
to  my  hands,  in  consequence  of  my  agency  for 
Messrs.  Jacob  Mark  &  Co.,  in  the  cases  above 
stated.  (Signed)  JOHN  FERRERS." 

It  appeared  that;  in  the  autumn  of  the  year 
1799,  the  affairs  of  M.  &  S.  were  considerably 
embarrassed.  On  the  3d  December,  1799,  they 
executed  a  deed  to  John  Murray,  of  the  city 
of  New  York,  for  64,000  acres  of  *land,  [*73 
lying  in  the  County  of  Clinton,  in  trust,  for 
certain  of  their  German  creditors,  and  upon 
certain  terms  specified  in  the  deed.  One  of 
the  terms  was,  that  if  the  said  creditors  did 
not  consent  to  release  Speyer,  or  give  notice  of 
their  acceptance  of  the  land,  at  two  dollar  per 
acre,  by  the  1st  day  of  January,  1801,  then  the 
property  was  to  be  applied  to  other  purposes. 
In  the  month  of  April,  1800,  Speyer  conveyed 
to  Murray  two  lots  of  ground  in  the  city  of 
New  York,  some  canal,  and  other  shares,  iu 
trust,  for  securing  a  debt  due  from  Speyer  to 
his  father  ;  and  for  the  same  purpose  he  exe- 
cuted, on  the  31st  May,  1800,  a  bill  of  sale  of 
all  his  furniture  to  Murray,  but  which  was 
afterwards  returned  to  Speyer.  On  the  31st 
May,  1800,  Mark  executed  a  deed,  or  declara- 
tion of  trust,  to  Townsend,  one  of  the  plaint- 
iffs, and  S.  Jones,  Jun.,  reciting  a  conveyance, 
then  lately  made  (15th  April,  1800),  by  Mark 
to  Townsend  and  Jones,  of  upwards  of  64,000 
acres  of  land,  besides  other  property,  in  trust, 
to  pay  all  debts  due  by  Mark  &  Speyer  to  the 
said  Roosevelt,  in  the  manner,  and  for  the 
reasons  set  forth  in  the  declaration  ;  which 
stated,  by  way  of  recital,  that  the  said  Roose- 
velt, at  the  request  of  Mark,  and  to  befriend 
Mark  &  Speyer  and  under  a  full  belief  of  their 
solvency,  had,  at  sundry  times,  lent  them  large 
sums  of  money,  and  had  indorsed  their  notes 
to  the  amount  of  $25,000,  and  upwards,  the 
payment  of  which  loans,  and  an  indemnity 
against  which  said  engagements,  they,  Mark 
&  Speyer,  had  considered  it  their  duty  to  secure 
to  the  said  Roosevelt,  as  far  as  in  their  power, 
in  preference  to  all  other  debts  and  demands 
against  them  ;  and  that  M.  &  S.  had  given  to 
Townsend  and  Jones  a  judgment  for  $100,000 
in  trust,  for  Roosevelt,  on  which  no  execution 
was  to  be  taken  out  against  the  body  of  Mark. 
The  declaration  further  stated  that  the  convey- 
ance was  in  trust  to  pay  the  debt  to  Roosevelt, 
before  any  other  creditor ;  and  that,  in  case 
the  creditors  of  M.  &  S.  would  take  an  assign- 
ment of  the  property,  for  the  payment  of  their 
*debts,  valuing  the  land  at  the  rate  there-  [*74 
in  specified,  then  the  trustees  might  assign  the 
same,  on  condition  that  all  the  demands  of 
Roosevelt  were  first  paid,  or  sufficient  property 
retained,  to  be  selected  by  them,  to  pay  Roose- 
velt. The  declaration  further  stated  that  if  it 
should  happen  at  any  time,  while  the  premises 
remained  in  trust,  that  a  commission  of  bank- 
ruptcy should  be  sued  out  against  Mark  & 
Speyer,  or  an  assignment  should  be  made, 
under  the  Insolvent  Act  of  the  State  of  New 
York,  and  it  should  become  necessary,  in  the 
opinion  of  the  trustees,  that  then  it  should  be 
lawful  for  them  to  vest  the  property  in  the 
hands  of  the  assignees  under  the  bankrupt 
law,  or  the  Insolvent  Act,  retaining  enough,  in 
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their  opinion,  to  satisfy  Roosevelt,  to  be 
selected  by  them  ;  the  property  so  retained  not 
to  be  assigned  until  Roosevelt  was  fully  satis- 
fied, or  consented,  or  unless  compelled  by  law, 
or  unless  counsel  should  advise  that  they  might 
be  compelled  by  law  to  assign,  and  not  then, 
unless  Roosevelt  neglected  for  three  days  to 
indemnify  the  trustees. 

All  the  land  described  in  the  last  mentioned 
deed,  except  22, 000  acres,  had  been  mortgaged, 
and  a  considerable  part  sold  under  the  mort- 
gage. No  incumbrance  appeared  on  the  22,- 
000  acres.  Mark,  on  his  examination  before 
the  commissioners,  stated  the  value  of  the 
land  to  be  from  two  to  three  dollars  per  acre  ; 
but  on  a  sale  of  part  of  them,  under  a  decree 
of  the  Court  of  Chancery,  it  sold  only  for 
seventy-seven  cents  per  acre.  Speyer,  on  his 
examination,  stated  that  Mark  ana  his  wife, 
in  March,  1800,  executed  a  mortgage  for  $6,- 
000,  for  which  sum  a  judgment  was  also  entered 
up  to  secure  Murray  for  the  advances  which 
he  might  make  to  Mark  &  Speyer,  in  case  they 
should  be  obliged  to  go  to  prison,  which  they 
thpn  contemplated,  and  to  be  relieved  under 
the  Insolvent  Act  of  this  State.  It  appeared 
further,  that  at  the  time  Speyer  assigned  his 
household  furniture  to  Murray,  he  also  assigned 
a  bond  against  one  Hommel.  At  the  trial 
Mark  (who  had  obtained  his  certificate)  testified 
that  he  could  not  say  what  was  the  precise 
balance  due  to  Roosevelt,  but  he  believed  it  to 
75*]  be  *upwardsof  $20,000,  and  that  he  had 
agreed  to  pay  Speyer  $10,000  for  his  interest 
in  the  partnership  at  the  time  of  its  dissolution, 
and  to  take  the  whole  benefit  and  burden  up- 
on himself  ;  that  the  order  given  to  Roosevelt, 
on  the  defendant,  was  not  given  in  contempla- 
tion of  bankruptcy,  and  that  he  had  no  ex- 
pectation of  becoming  a  bankrupt,  a  fortnight 
before  the  commission  issued. 

Samuel  Jones,  Jun.,  who  was  sworn  as  a 
witness  on  the  trial,  testified  that  the  above 
mentioned  deed  to  Murray  was  executed,  as 
he  understood,  in  compliance  with  the  engage- 
ments of  Mark  &  Speyer,  to  give  the  creditors 
named  therein,  or  the  majority  of  them,  land, 
as  security  for  their  debts  ;  that  most  of  the 
creditors  had  made  loans  to  Mark  &  Speyer, 
on  the  credit  of  the  lands  specified  in  the  deed, 
or  other  lands  of  Mark  &  Speyer,  under  cer- 
tain agreements  between  them  ;  that  Roose- 
velt applied  to  the  witness,  to  endeavor  to  ob- 
tain security  from  Mark  &  Speyer,  for  whom 
the  witness  was  counsel,  some  time  before  the 
execution  of  the  deed  above  mentioned  to  him 
and  Townsend :  the  witness  could  not  state 
with  certainty  how  long  before,  but  thought  it 
as  early  as  March,  when  he  spoke  to  Mark  & 
Speyer  on  the  subject ;  that  Roosevelt  alleged, 
as  the  ground  of  this  application,  that  he  had 
been  promised  security  at  the  time  he  lent  his 
indorsements,  and  which  Mark  admitted  ;  that 
Roosevelt  was  pressing  for  security,  which 
Mark  declined,  saying  it  was  unnecessary,  and 
that  he  did  not  wish  to  incumber  his  lands, 
nor  to  put  it  in  the  power  of  Roosevelt  to  sac- 
rifice them  by  forced  sales ;  but  was  finally 
prevailed  upon,  though  with  some  difficulty, 
to  execute  the  deed  above  mentioned,  on  con- 
dition that  Townsend  and  the  witness  should 
be  the  trustees ;  that  Roosevelt  still  complained 
that  the  security  was  not  such  as  had  been 
JOHNS.  REP.,  3. 


promised  to  him,  and  that  he  ought  to  have 
further  security.  The  witness  further  stated 
that  he  was  acquainted  with  the  affairs  of 
Mark  &  Speyer,  and  did  *not  believe  [*^76 
that  they  could  get  on,  and  such  had  been  his 
conviction  for  a  long  time ;  he  had  thought 
that  they  must  either  become  bankrupts,  or 
seek  relief  under  the  Insolvent  Act,  but  he 
did  not  know  what  course  of  conduct  they 
meant  to  pursue  ;  that  Mark  appeared  to  think 
that  he  should  be  able  ultimately  to  pay  his 
debts,  and  seemed,  at  first,  very  sanguine  in 
that  opinion,  and  persevered  in  the  belief  until 
very  shortly  before  Mark  &  Speyer  became 
bankrupts.  The  witness  believed,  though  he 
did  not  certainly  know,  that  Mark  &  Speyer 
had  discontinued  their  regular  course  of  busi- 
ness from  the  time  of  the  dissolution  of  their 
copartnership.  That  the  deed  and  judgment, 
given  as  security  to  Roosevelt,  on  the  15th 
April,  1800,  and  the  declaration  above  men- 
tioned, were  all  intended  as  one  transaction, 
and  were  so  agreed  on,  and  directed  to  be 
made  out  by  the  parties,  previous  to  the  exe- 
cution of  the  first  deed,  which  did  not  express 
the  trust,  and  that  the  delay  in  executing  the 
declaration  of  trust  was  owing  to  accident  or  a 
pressure  of  business,  and  not  to  any  design. 

The  judge  charged  the  jury  that  actual  in- 
solvency, or  a  state  of  things  which  would  in- 
duce a  belief  in  others  of  the  insolvency  of  a 
debtor,  or  a  belief  or  expectation  by  a  creditor 
of  such  insolvency,  or  contemplation  of  bank- 
ruptcy by  his  debtor,  and  of  the  intent  of  the 
creditor  to  acquire  a  preference  by  the  secu- 
rity he  obtains,  did  not  furnish  the  criterion 
by  which  the  present  suit  was  to  be  deter- 
mined ;  but  the  question  for  the  jury  to  deter- 
mine was,  whether  the  debtor,  at  the  time  he 
gave  the  order  in  question,  contemplated  bank- 
ruptcy, and  intended  to  prefer  a  particular 
creditor.  If  so,  the  transaction  would  be  void, 
as  against  the  spirit  of  the  bankrupt  law  ;  but 
that  if  the  debtor  was  coerced  into  the  meas- 
ure, by  an  apprehension  of  an  arrest,  on  refu- 
sal, or  could  not  avoid  giving  the  security,  or 
if  it  was  done  in  performance  of  an  agreement 
made  when  no  preference  was  contemplated, 
then,  in  either  of  those  cases,  the  creditor  was 
entitled  to  his  security,  though  the  debtor  con- 
templated bankruptcy  *when  the  secu-  [*77 
rity  was  given.  He,  however,  informed  the 
jury  that,  in  his  opinion,  if  they  believed 
Mark  contemplated  bankruptcy,  at  the  time 
the  order  was  given,  there  was  not  evidence  in 
the  cause  to  induce  a  belief  that  the  order  was 
obtained  by  threats  of  legal  coercion,  or  in 
performance  of  any  antecedent  agreement ; 
and  that  the  order  was  valid,  notwithstanding 
the  intervening  act  of  bankruptcy,  if  Mark  did 
not  contemplate  bankruptcy  when  he  gave  it. 

The  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge,  and  because  the  verdict  was  against  evi- 
dence. 

Mr.  Pendkton,  for  the  plaintiff.  1.  The  or- 
der created  no  specific  lien  on  the  fund.  Its 
terms  show  it  to  be  revocable.  The  defendant 
was  a  mere  commercial  agent,  acting  for  his 
principal,  and  his  agency  was  of  a  revocable 
nature.  The  order  was  payable  to  a  contin- 
gency, and  the  agent  had  no  authority  to  pay 
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until  the  money  came  into  his  hands.  Such 
an  authority  would  be  at  an  end,  by  the  inter- 
vening bankruptcy  of  the  agent,  or  of  the 
makers  of  the  order,  or  by  die  death  of  the 
parties.  An  act  of  bankruptcy  is  a  revocation 
of  all  authorities  given  by  the  bankrupt  (Smith 
v.  Goddard,  3  Bos.  &  Pull.,  465) ;  and  the  13th 
section  of  the  bankrupt  law  of  the  United 
States  (Laws  of  the  U.  S.,  Vol.  V.,  p.  55)  de- 
clares the  same  principle.  As  the  money, 
therefore,  came  into  the  hands  of  the  defend- 
ant, after  the  bankruptcy  of  Mark  &  Speyer, 
he  must  be  considered  as  receiving  it  to  the 
use  of  their  assignees.  If,  after  making  this 
order,  Mark  &  Speyer  had  made  a  regular  as- 
signment to  a  third  person  in  Europe,  of  this 
fund,  would  not  such  an  assignment  have  been 
valid  ?  A  fortiori,  must  an  assignment  under 
the  bankrupt  law  prevail.  (Hovilv.  Browning, 
1  East,  154.)  No  doubt  that  if  an  order  be 
drawn  on  the  person  holding  the  fund,  it  will 
attach  and  be  a  lien ;  such  are  the  cases  of 
Peyton  v.  Hattett  (1  Caines,  363),  and  Tales  v. 
Groves  (1  Ves.,  Jun.,  280),  which  will,  prob- 
ably, be  cited  on  the  other  side.  In  the  pres- 
ent case,  the  order  is  not  on  the  person  hold- 
ing the  fund,  but  on  an  agent,  directing  him 
to  pay  when  he  should  receive  the  money. 
78*]  *It  has  been  held  that,  if  a  person  in- 
dorses a  note  to  another,  which  is  sent  by 
post,  and  the  next  day,  before  the  indorsee  re- 
ceives the  note,  he  becomes  a  bankrupt,  the 
indorsement  is  void.  (Alderson  v.  Temple,  4 
Burr.,  2235;  Ilarman  v.  Fisher,  Cowp.,  117.) 
Again,  no  notice  of  the  order  was  given  to  the 
debtors,  or  persons  holding  the  fund  in  Eu- 
rope. Might  not  Mark  &  Speyer  have  received 
the  money  themselves,  without  being  liable  to 
an  action  by  Roosevelt  ?  If  so,  their  assignees 
ma}'  receive  it. 

2.  The  order  was  intended  as  a  voluntary 
preference  to  a  particular  creditor,  and  in  con- 
templation of  bankruptcy,  and  was,  therefore, 
fraudulent.  There  appears  to  have  been  no 
pressure,  or  legal  diligence  used  against  Mark 
£  Speyer  by  Roosevelt.  An  indefinite  prom- 
ise of*  security  could  not  be  enforced,  and 
created  no  legal  obligation.  If  made  in  con- 
templation of  bankruptcy,  such  promise  would 
be  void.  Indeed,  the  facts  in  the  case  most 
irresistibly  lead  to  the  conclusion  that  Mark  & 
Speyer  contemplated  a  bankruptcy,  and  that 
they  were  determined  to  give  a  preference  to 
Roosevelt.  The  original  deed  of  the  15th 
April,  1800,  contained  no  declaration  of  trust, 
and  must,  therefore,  be  considered  as  in  trust 
for  the  grantor,  and  void  as  against  creditors. 
The  subsequent  declaration  of  trust  of  the  31st 
May,  will  not  so  attach  on  the  original  deed 
as  to  make  it  valid,  as  one  bona  fide  convey- 
ance. But  the  deed  of  declaration  itself  ex- 
pressly states  the  inability  of  Mark  &  Speyer 
to  pay  their  debts,  and  contains  provisions  in 
favor  of  a  particular  creditor,  in  case  of  bank- 
ruptcy. Is  it  possible,  then,  to  believe  that 
they  did  not  contemplate  bankruptcy  when 
they  made  that  conveyance  ?  The  subsequent 
explanations  by  Mark  cannot  destroy  the 
strong  internal  evidence,  arising  from  the 
written  documents.  Though  the  deed  of  the 
31st  May.  1800,  was  not  of  itself  an  act  of 
bankruptcy,  since  the  law  of  the  United  States 
did  not  take  effect  until  the  1st  June,  yet  the 
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act  had  been  passed,  and  the  deed  was  made 
with  a  view  to  defeat  the  operation  of  it,  and 
must,  therefore,  be  considered  as  made  in, 
fraudem  legis,  and  void.  (1  Johnson,  374 ;  3 
Wilson,  47.)  This  conveyance  comprised  all 
the  property  of  Mark  &  Speyer,  *except  [*7i> 
what  had  been  given  as  security  to  particular 
creditors.  A  deed  in  trust  to  pay  all  creditors, 
except  one,  is  void  (Gayner'a  case,  1  Burr., 
477 ;  Cook's  B.  L.,  3d  ed.,  108) ;  but  here  was 
a  deed  in  trust  to  pay  one  creditor,  in  exclu- 
sion of  all  the  rest. 

Afemtrx.  P.  W.  Radcliff  and  Benson,  contra. 
1.  This  order  was  not  a  mere  authority  to  re- 
ceive money,  but  a  transfer  of  so  much  of  the 
fund.  The  cases  of  Bow  v.  Dawson  (1  Vesey. 
381),  and  Yates  v.  Groves  (I  Vesey,  Jun.,  280), 
are  strong  cases  to  show  that  such  an  order 
amounts  to  an  assignment.  No  particular 
form  of  words  was  necessary  ;  as  soon  as  the 
order  was  accepted  the  property  was  fixed. 
But  this  point  has  been  expressly  decided,  in 
an  analogous  case,  that  of  Peyton  v.  IlaUett  (1 
Caines,  363  ;  Livingston,  J.,  379),  in  this  court. 
The  order  could  no  more  be  revoked  after  it 
was  delivered  than  the  assignor  of  a  bond 
could  revoke  his  assignment.  If  the  persons 
in  Europe,  who  had  the  fund,  should  have 
paid  it  before  notice  of  the  order,  they  could 
not,  it  is  true,  be  again  called  upon  for  the 
money.  But  whether  such  notice  was,  in  fact, 
given  or  not,  will  not  vary  the  question  before 
the  court.  Mark  &  Speyer  transferred  their 
right,  and  Roosevelt  took  upon  himself  the 
risk  of  notice.  Again,  after  the  order  was 
shown  to  the  defendant,  he  must  be  considered 
as  the  agent  or  trustee  of  Roosevelt,  in  relation 
to  the  money,  and  as  no  longer  the  agent  of 
Mark  or  Speyer,  or  their  assignees. 

2.  To  make  void  an  assignment  or  delivery 
of  property  by  a  debtor,  it  must  be  shown  to 
have  been  done  in  contemplation  of  a  certain 
and  impending  bankruptcy,  not  from  the  vague 
apprehension  of  a  possible  future  bankruptcy. 
A  conveyance  by  a  trader  of  part  of  his  prop- 
erty, carries  with  it  no  evidence  of  fraud  ;  and 
if  complete,  before  the  act  of  bankruptcy,  it 
will  be  valid,  unless  there  be  positive  evidence 
of  fraud.  (Cullen,  44,  50.)  To  the  general 
rules  on  this  subject,  there  are  several  excep- 
tions :  As  if  the  conveyance  or  delivery  be 
made  to  relieve  the  party  from  legal  process, 
or  from  the  bare  threat  or  even  groundless  ap- 
prehension of  it,  the  conveyance  is  valid. 
(Alderson v.  Temple,  4  Burr.,  2239;  Thompson 
v.  Freeman,  1  Term,  155;)  And  it  is  not  even 
necessary  that  a  man  should  be  actually  ar- 
rested. It  is  enough, if  the  creditor  *comes  [*8O 
with  a  pressing  demand  on  the  feelings  and 
conscience  of  the  debtor,  and  urges  him  for 
security.  (Ex-parte  Scudamore,  3  Vesey,  Jun., 
85;  Cullen's  B.  L.,  280,  281.)  So  if  payment 
be  made,  or  an  act  be  done,  in  pursuance  of  a 
prior  agreement,  or  in  the  ordinary  course  of 
business,  it  will  be  valid.  (Ilarman  v.  Fisher, 
Cowp.,  125.)  In  the  case  of  Smith  v.  Payne 
(6  Term,  153)  Lord  Kenyon  recogni/.ed  all  these 
exceptions,  and  under  the  circumstances  of 
the  case,  which  were  not  very  dissimilar  to  the 
present,  and  because  the  bankrupt  himself  had 
sworn  to  the  honesty  of  the  transaction,  and 
that  he  did  not  meditate  a  bankruptcy  at  the 
time,  he  refused  to  set  aside  the  verdict.  In 
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the  present  case  there  was  a  prior  engagement 
to  give  Roosevelt  security  ;  and  Mark  has 
sworn  expressly  that  it  was  not  done  in  con- 
templation of  bankruptcy.  Roosevelt  was  cer- 
tainly a  very  meritorious  creditor,  and  had 
peculiar  claims  on  Mark  &  Speyer,  for  secu- 
rity ;  and,  as  was  observed  by  the  Master  of 
the  Rolls,  in  the  case  of  Small  v.  Oudley  (2  P. 
Wms.,  429),  there  may  be  cases  so  circum- 
stanced that  a  trader  honestly  may,  nay,  ought 
to  give  a  preference. 

There  is  nothing  in  the  deed  and  declaration 
of  trust,  if  attentively  examined,  that  indicates 
fraud,  unless  the  giving  a  preference  to  Roose- 
velt be  a  fraud.  The  provision,  in  case  of 
bankruptcy,  was  solely  for  the  purpose  of 
giving  the  trustees  a  direction  in  relation  to 
the  execution  of  their  trust,  in  case  such  an 
•event  should  happen.  It  was  the  contempla- 
tion of  a  possible  bankruptcy.  But  in  answer 
to  these  allegations  of  fraud,  in  relation  to  the 
bankrupt  law,  it  is  sufficient  to  say  that  all  the 
transactions  complained  of  were  prior  to  the 
existence  of  that  law  ;  for  though  the  Act  of 
the  United  States,  on  this  subject,  passed  the 
4th  April,  it  was  to  have  no  operation  until  the 
1st  June,  1800.  It  may  be  said,  then,  to  have 
had  no  legal  existence  or  power  until  the  1st 
June,  so  that  no  fraud  in  relation  to  it  could 
arise  from  acts  done  prior  to  that  time.  Again, 
there  has  been  a  verdict  in  this  cause  for  the  de- 
fendant, in  the  Common  Pleas  ;  and  after  the 
81*]  removal  of  *the  cause  here,  there  has 
been  another  verdict  in  his  favor,  and  whether 
fraud  or  not,  being  a  question  of  fact,  it  is 
unprecedented  to  grant  a  new  trial  after  a 
second  verdict. 

Mr.  Pendleton  objected  that  no  notice  could 
be  taken  of  what  passed  in  the  Mayor's  Court, 
in  relation  to  this  cause  ;  and  Radcliff  offered 
an  affidavit  of  the  facts,  as  he  had  stated  them. 

SPENCER,  J.  The  judges  of  this  court  must 
know,  and  will  take  notice  of  what  passes  on 
trials  before  them;  but  we  have  no  such 
knowledge  in  relation  to  trials  before  inferior 
•courts,  and  to  bring  the  facts  before  this  court, 
by  affidavit,  is  unprecedented. 

KENT,  Ch.  J.  We  may,  perhaps,  take  notice 
-of  the  fact,  in  the  exercise  of  our  discretion,  as 
to  granting  a  new  trial. 

TOMPKINS,  J.  Though  it  is  unusual  to  re- 
ceive affidavits  in  such  a  case,  yet  I  see  no  ob- 
jection to  taking  notice  of  the  fact  suggested, 
when  we  come  to  exercise  our  discretion  as  to 
the  propriety  of  granting  a  new  trial. 

T.  A.  Emmet,  in  reply.  1.  The  rule  laid 
down  by  Chief  Justice  Lewis,  in  the  case  of 
Peyton  v.  Huttett  (1  Caines,  380),  seems  to  me 
to  be  the  correct  one :  that  the  lien  is  confined 
to  the  case  of  an  order  on  the  person  holding 
the  fund,  and  has  never  been  extended  so  far 
as  to  vest  an  interest  in  one  man,  in  a  fund 
which  may,  or  may  not,  come  into  the  hands 
of  another.  The  acceptance  of  the  order  in 
the  present  case  is  conditional — that  is,  "  If  I 
receive  the  money,  and  receive  it  as  the  agent 
of  Mark  &  Speyer,  I  will  pay  it  to  you."  No 
doubt,  if  the  money  had  come  into  the  hands 
of  the  defendant,  prior  to  the  bankruptcy 
of  Mark  &  Speyer,  they  would  have  been 
1  ound  by  their  order  to  pay  it  to  Roosevelt ; 
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but  here  the  fund  might  have  been  attached  in 
Europe,  or  Mark  &  Speyer  might  have  dis- 
placed the  defendant  as  their  agent  before  the 
money  was  paid  to  him. 

2.  It  does  not  appear,  from  the  case,  that 
Roosevelt  knew  of  the  order  or  the  acceptance. 
It  appears,  then,  to  be  a  transaction  in-  f*82 
complete,  or  an  arrangement  made  with  a  view 
to  prefer  Roosevelt.  The  law  on  this  subject 
is  well  summed  up  by  Wood,  aryuendo,  in  the 
case  of  Rustv.  Cooper  (Cowper,  630):  "Though 
in  general,  a  trader,  before  an  act  of  bank- 
ruptcy committed,  has  such  a  property  in,  and 
power  over,  his  effects,  as  to  do  acts  which,  by 
consequence,  may  give  one  creditor  a  prefer- 
ence to  another ;  yet,  if  he  is  insolvent,  or  has 
an  act  of  bankruptcy  in  contemplation,  he  can 
do  no  act  out  of  the  usual  course  of  trade,  in 
favor  of  a  particular  creditor."  The  length  of 
time  intervening  makes  no  difference,  if  a 
bankruptcy  is  contemplated.  In  the  case  of 
The  Assignees  of  Gumming*  v.  Jackson  (1  John- 
son, 370)  the  court  considered  the  stopping 
payment  and  insolvency  as  controlling  circum- 
stances, to  show  a  meditated  bankruptcy.  It 
is  not  pretended  that  here  was  any  fraud,  in  a 
moral  sense,  but  a  legal,  or  constructive  fraud. 
What  circumstances  amount  to  a  fraud,  is  a 
question  of  law.  (1  Burrow,  396.)  There  are 
strong  and  sufficient  circumstances,  in  the 
present  case,  to  justify  the  court  in  making 
the  inference  of  fraud.  The  acknowledged 
insolvency  of  the  debtors,  the  preference  of  a 
particular  creditor,  and  the  transaction  being 
out  of  the  ordinary  course  of  business,  with 
the  very  suspicious  character  of  the  convey- 
ance to  Townsend  &  Jones,  most  conclusively 
show  that  species  of  fraud,  which  must  render 
this  act  of  Mark  &  Speyer  void,  and  that  the 
plaintiffs  are,  therefore,  entitled  to  the  money 
in  the  hands  of  the  defendant. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

A  new  trial  is  moved  for  in  this  cause : 

1st.  Because  the  order  drawn  by  Mark,  in 
behalf  of  himself  and  partner,  upon  the  de- 
fendant, was  contingent  and  revocable,  and 
that  it  was,  in  fact,  revoked  by  the  interven- 
ing bankruptcy  of  the  drawers. 

3d.  Because  the  order  was  given  in  contem- 
plation of  bankruptcy,  and  for  the  purpose  of 
giving  Roosevelt  an  undue  preference,  and  so 
a  fraud  upon  the  bankrupt  law. 

*I  consider  the  first  question  as  settled  [*83 
by  the  decision  of  this  court,  in  the  case  of 
Peyton  v.  Hnttett  (1  Caines,  363).  The  order 
in  that  case  was  drawn  upon  an  agent,  not  in 
possession  of  the  fund  out  of  which  it  was  to 
be  satisfied ;  and  the  objection,  arising  from 
that  circumstance,  was  much  relied  upon,  and 
seems  to  have  been  well  considered.  The  court 
held  that  the  order  and  acceptance  fixed  the 
fund  irrevocably,  and  amounted  to  an  equita- 
ble assignment  of  it.  The  effect  Peyton's 
bankruptcy  might  have  had  on  the  order,  was 
also  noticed,  and  the  court  supposed  that 
White  (the  witness)  would  not  have  been  de- 
prived thereby  of  his  lien.  Indeed,  upon  no 
other  principle  could  White  have  been  con 
sidered  as  an  incompetent  witness.  This  de- 
cision is  not  only  well  founded  in  principle, 
but  is  supported"  by  authority.  (Powel  v.  Oor- 
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don,  2  Esp.  Rep.,  785;  Green  v.  Scott  1  Ves., 
Jun.,  282;  Raie  v.  Dawwn,  1  Ves.,  381.)  I  am 
satisfied  that  there  is  no  ground  for  the  dis- 
tinction that  was  attempted  to  be  shown  be- 
tween this  case,  and  those  which  have  been 
mentioned.  It  was  strongly  urged,  on  the  ar- 
gument, that,  in  the  case  of  Qreen  v.  Scott,  and 
Row  v.  Dawson,  the  funds  were  actually  in  the 
hands  of  the  drawees.  This  is  not  so.  In  the 
last  of  these  cases,  the  very  terms  of  the  order 
will  show  that  part  of  the  bond  was  not  in 
hand.  Nothing,  even  at  law,  vests  in  the  as- 
signee of  a  bankrupt,  but  such  real  and  per- 
sonal estate,  of  which  the  bankrupt  had  the 
equitable  as  well  as  legal  interest.  (Wille's 
Rep.,  402.)  In  the  case  of  Carpenter  et  al.  v. 
ATaineUQ  Bos.  &.  Pull.,  40)  it  was  held  that 
where  a  bankrupt,  before  his  bankruptcy,  had 
indorsed  a  note,  payable  out  of  a  contingent 
and  specified  fund,  "although  the  indorsement 
had  no  legal  effect,  yet  it  passed  the  beneficial 
interest,  and  the  bankrupt  became  a  mere  trus- 
tee for  the  indorsee,  and  that  the  trust  did  not 
pass  to  his  assignees  under  the  assignment. 

The  moment  the  money,  in  this  case,  came 
into  the  hands  of  the  defendant,  he  became 
bound  to  pay  it  over  to  Roosevelt.  Certainly, 
84*]  Mark  «fe  Speyer  could  not  reclaim  *it ; 
and  unless  the  order  was  fraudulent,  their  as- 
signees succeeded  to  no  greater  or  better  rights. 
This  appears  to  me  to  be  a  case  that  must  fre- 
quently have  occurred  in  the  course  of  com- 
mercial transactions,  and  great  and  extensive 
mischief  and  inconvenience  would  result 
from  the  doctrine  contended  for  by  the  coun- 
sel for  the  plaintiffs,  if  it  should  have  been 
found  necessary  to  accede  to  it. 

The  remaining  question,  if  the  bankrupt 
system  was  still  in  operation,  might  present 
some  difficulty.  The  bankrupt  law  was  passed 
on  the  4th  April,  1800  ;  but  was  not  to  take 
effect  until  the  1st  of  June.  1800.  Mark  & 
Speyer  were  declared  bankrupts  on  the  18th 
of  July,  upon  an  act  of  bankruptcy  committed 
on  the  llth  of  July,  in  the  same  year.  The 
deed  to  Jones  &  Townsend  is  dated  the  15th 
of  April,  and  the  declaration  of  trust,  the  31st 
of  May,  1800,  both  anterior  to  the  period  when 
the  bankrupt  law  went  into  operation.  The 
order  on  the  defendant  is  dated  the  13th  of 
June,  nearly  a  month  before  the  act  of  bank- 
ruptcy was  committed/ 

It  is  not  contended  that  the  conveyance  and 
other  dispositions,  which  Mark  &  Speyer  made 
of  their  property,  prior  to  the  1st  of  June,  of 
themselves,  amounted  to  an  act  of  bankruptcy. 
The  bankrupt  law  never  attached  upon  them, 
unless  by  construction,  until  after  they  were 
completed.  But  it  is  said  they  were  fraudu- 
lent, because  designed  to  defeat  or  evade  the 
operation  of  an  act  which  they  knew  would, 
in  a  short  period,  put  it  out  of  their  power  to 
give  a  preference  to  favored,  or,  what  they 
conceived  to  be,  meritorious  creditors.  Before 
the  bankrupt  law,  debtors  had  a  right  to  give 
a  preference  to  ftoiui  fide  creditors.  There  is 
nothing  in  our  insolvent  laws  to  prohibit  it ; 
and  the  bankrupt  law  left  this  right,  until  the 
1st  of  June,  1800,  unimpaired.  In  England, 
before  the  passing  of  the  bankrupt  laws, 
debtors  had  the  same  right ;  whenever,  there- 
fore, we  find  it  said  in  the  books  that  an  at- 
tempt to  give  a  preference  to  a  particular 


creditor,  on  the  eve  of  bankruptcy,  is  fraudu- 
lent, it  is  to  be  understood  *that  such  [*85 
attempt  is  fraudulent,  as  against  the  spirit  of 
the  bankrupt  laws  only.  If  the  deeds  to  Mur- 
ray and  to  Jones  &  Townsend  were  executed 
by  Mark  &  Speyer,  with  a  view  of  giving  a 
preference  to  certain  of  their  bona  fide  credi- 
tors, and  of  this  I  think  there  is  no  doubt, 
that  was  permitted  by  the  laws  of  this  State, 
and  until  the  1st  June,  was  not  prohibited  by 
the  act  of  Congress,  and,  therefore,  they  were- 
not  fraudulent.  The  order  in  question,  how- 
ever, was  given  after  the  1st  June,  and  when, 
it  is  insisted  a  bankruptcy  must  have  been 
contemplated. 

It  is  difficult  to  reconcile  the  fact  of  the- 
baukrupts  having  pledged  all  their  property 
for  the  payment  of  their  debts,  with  a  belief 
that  at  the  time  this  order  was  given  a  bank- 
ruptcy was  not  contemplated.  Their  situation 
appears  to  me  to  have  been  hopeless,  and  the- 
whole  course  of  their  conduct,  for  many 
months  before  the  date  of  the  order,  looks  a"& 
if  they  were  meditating  on  the  best  means  to- 
procure  a  discharge  from  their  creditors  by 
surrendering  to  them  all  their  property.  Still, 
however,  there  is  the  positive  testimony  of 
Mark,  who  was  a  competent  witness,  and 
whom  the  jury  must  have  believed,  that  the- 
order  was  not  given  in  contemplation  of  bank- 
ruptcy, and  that  he  had  no  expectation  of  be- 
coming a  bankrupt  a  fortnight  before  the  com- 
mission issued.  S.  Jones'  testimony  strongly 
supports  that  of  Mark.  He  says  that  Mark  ap- 
peared to  think  he  should  be  able,  ultimately, 
to  pay  his  debts ;  and  that  he  persevered  in 
that  belief  until  very  shortly  before  he  became- 
a  bankrupt.  I  think  it  probable  that  Mark 
was  sincere  in  that  belief.  The  property  of 
the  bankrupts  consisted,  chiefly,  of  very  large 
tracts  of  new  lands,  the  value  of  which  they 
did  not  understand,  and  greatly  overrated  ; 
and  this  is  not  the  first  time  that  this  species 
of  property  has  proved  a  most  deceptive  and 
precarious  source  of  relief  against  the  pressing 
calls  of  numerous  and  importunate  creditors. 
Upon  the  whole,  the  question  whether  a  bank- 
ruptcy was  contemplated  or  *not,  when  [*86 
the  order  was  given,  has  been  twice  fairly  sub- 
mitted to  a  jury,  who  have  found  for  the  de- 
fendant ;  and  taking  into  consideration  that 
the  bankrupt  law  is  repealed,  and  that  it  prob- 
ably never  will  be  re-enacted,  because  no  at- 
tempt has  hitherto  been  made  for  that  pur- 
pose, and  that  the  sum  in  controversy  would 
afford,  as  it  were,  but  a  nominal  dividend 
among  the  creditors,  we  are  against  the  inter- 
fering with  the  verdict ;  and,  consequently, 
the  motion  for  a  new  trial  must  be  denied. 

Rule  refused. 

General  assignment  for  the  benefit  of  creditors— 
Preference*  may  lie  given.  Cited  in— .->  Johns.,  27; 
15  Johns.,  585 :  11  Wend.,  194 ;  12  Barb.,  176. 

Third  pcrxon  man  sue  for  nonperformancc  of  trust 
created  firr  hi*  benefit.  Cited  in— 12  Johns.,  281;  10» 
Wend.,  161 ;  1  Hill,  85 ;  2  Hall,  525 ;  4  E.  D.  Smith. 
641. 

Negotiable  paper  received  as  security.  Cited  in — 
3  Wend.,  82. 

Order  on  fund— Equitable  assignment— Not  revoca- 
ble. Cited  in— 61  N.  Y.,  258 ;  1  Sand.,  450. 

Jurisdiction— Right  of  action  derived  from  act  of 
Confess.  Cited  in— 63  Barb.,  344;  65  Barb.,  452;  14 
Abb.  N.  S.,  178 ;  8  Bank.  Re*.,  163. 

Also  cited  in— 1  Edw.,  397;  2  Johns.  Ch.,  308;  45 
Wis.,  411. 
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WHITNEY  v.  CAMP  ET  AI.. 


WHITNEY 

v. 

CAMP  AND    TOWNLEY,    Terre-tenants  of 
CROSBY,  Deceased. 

Scire  Facias — Sheriffs  Return — Default —  Terre- 
tenants  Application  to  Set  Aside  Scire  Facias 
— Due  Warning. 

A  scire  facias,  issued  on  a  judgment  obtained 
against  C,  against  A  and  B,  as  terre-tenants  of  C, 
deceased,  which  was  returned  by  the  sheriff,  that 
he  had  given  notice  to  the  tenants  of  the  land,  of 
of  which  C  was  seized,  &c.,  to  appear,  &c.  On  the 
5th  of  May,  1807,  a  rule  was  entered  for  the  terre- 
tenants  to  appear ;  on  the  9th  of  May.  1807,  their 
defaults  were  entered,  and  on  the  15th  of  May,  1807, 
the  plaintiff  entered  final  judgment.  It  was  held 
that  the  terre-tenants  were  too  late,  after  a  judg- 
ment by  default,  to  move  to  set  aside  the  scire 
facia*,  on  the  ground  that  the  heirs  and  personal 
representatives  of  C  had  noti  been  previously 
warned,  or  because  they  were  not  such  terre-ten- 
ants. as  ought  to  have  been  summoned',  especially, 
when  they  disclosed  no  merits  in  behalf  of  them- 
selves, or  the  representatives  of  C ;  and  that  the 
proceedings  on  the  xci.  fa.  were  regular,  and  the 
terre-tenants  duly  warned. 

Citation— 2  Saund..  9,  n.  8  and  10.   0 

MR.  STEWART,  for  the  defendants,  moved 
to  set  aside  the  scire  facias  issued  in  this 
cause,  and  all  the  subsequent  proceedings 
thereon.  The  following  are  the  material  facts, 
as  stated  in  the  affidavits,  which  were  read. 
A  judgment  having  been  obtained  in  favor  of 
the  plaintiff,  against  Crosby,  on  a  demurrer  to 
the  declaration,  in  August  Term,  1805,  the 
same  was  signed  the  16th  August,  1805,  and 
was  revived  the  15th  February,  1807.  On 
the  3d  March,  1807,  a  scire  facias  was  issued 
on  the  said  judgment,  against  Camp  &  Town- 
ley,  as  terre-tenants  of  Crosby,  deceased,  direct- 
ed to  the  sheriff  of  the  County  of  Broome,  who 
returned  that  he  had,  by  two  good  men, 
noticed  the  terre-tenants  of  the  land,  whereof 
Crosby  was  seized,  on  the  day  of  the  judg- 
ment to  appear,  &c.  On  filing  the  scire  facifis 
and  return  thereon,  a  rule  was  entered,  the  5th 
May,  1807,  requiring  the  terre-tenants  to  ap- 
pear. On  9th  May,  1807,  their  defaults  were 
entered,  and  on  the  15th  May,  the  plaintiff 
87*]  entered  a  rule  for  final  judgment.  *On 
the  13th  July,  1807,  the  judgment-roll  was 
signed  and  filed,  and  on  the  29th  July  a  fieri 
facias  was  issued. 

Mr.  Hoffman,  contra.  Though  it  is  said,  in 
the  English  books,  that  where  "a  judgment  is 
had  against  one  who  dies  before  execution, 
that  a  scire  facias  will  not  lie  against  his  heirs 
or  terre-tenants,  until  a  nikil  has  been  returned 
on  a  scire  facias  against  the  executors  or  ad- 
ministrators (2  Tidd,  1059,  2d  ed.;  Carthew, 
107)  ;  yet  the  practice  in  this  court  has  been 
different,  and  seems  countenanced  by  the  lan- 
guage of  the  7th  section  of  the  act  for  the 
amendment  of  the  law  (Laws  of  N.  Y. ,  Vol. 
I.,  p.  305),  where  it  is  said  that  on  assessment 
of  the  damages,  in  actions  on  bonds  for  the 
performance  of  covenants,  &c.,  the  plaintiff 
may  have  a  scire  facias  upon  the  judgment 
against  the  defendant,  or  against  his  "heirs, 
devisees  or  terre-tenants,  or  executors  or  ad- 
ministrators, suggesting  other  breaches,  &c., 
thereby  giving  the  plaintiff  his  election  against 
which  to  issue  his  scire  facias.  But  whatever 
may  be  the  rule  in  this  respect,  the  defendants 
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come  too  late,  after  a  judgment  by  default,  to 
make  their  objection.  They  ought  to  have 
availed  themselves  of  it  by  plea.  (2  Saunders, 
by  Wms.,  9,  note  10). 

The  proceedings  on  the  scire  facias,  and  the 
entry  of  the  judgment,  have  been  regu- 
lar, and  according  to  the  practice  of  the 
court. 

Per  Curiam.  This  is  a  motion,  made  on  the 
part  of  the  defendants,  to  set  aside  the  sdre 
facias,  and  all  subsequent  proceedings.  On  a 
consideration  of  the  facts,  we  are  of  opinion 
that  the  motion  must  be  denied.  The  pro- 
ceedings on  the  scire  facias  were  regular.  The 
defendants,  as  terre-tenants, were  duly  warned, 
and  suffered  judgment  to  pass  against  them 
by  default.  The  return  to  scire  facias  by  the 
sheriff  of  the  county,  where  the  lands  lie, 
states  them  to  be  "  tenants  of  the  lands  in  his 
bailiwick,  whereof  Crosby  was  seized,  on  the 
day  of  the  rendition  of  the  judgment  in  the 
original  suit."  If  the  rule  be,  as  stated  in  the 
books,  that  the  heir  and  personal  representa- 
tives of  Crosby  ought  to  have  been  previously 
warned,  yet  the  terre-tenants  ought  to  have 
availed  themselves  of  this  omission  by  plea, 
and  they  come  too  *late,  after  judgment  [*88 
by  default.  (2  Saunders,  by  Williams,  p.  9, 
notes  8  and  10.)  They  are  also  equally  too 
late  to  be  heard  upon  the  allegation  that  they 
were  not  such  terre-tenants  as  ought  to  have 
been  summoned  upon  the  scire  facias.  There 
is  the  more  reason  for  denying  the  motion,  as 
there  are  no  merits  disclosed,  or  averred  by 
the  defendants,  either  in  behalf  of  themselves, 
or  of  the  legal  representatives  of  Crosby  ;  and 
from  the  affidavit  of  the  attorney  of  the  de- 
fendants, it  appears  that  a  previous  scire  facias 
against  the  executors,  or  the  heirs  of  Crosby, 
would  have  been  unavailing  and  fruitless,  for 
it  is  stated  that  neither  of  them  have  resided 
within  this  State  since  January,  1806. 

Some  circumstances  are  mentioned  in  the 
affidavits  on  the  part  of  the  defendants,  rela- 
tive to  the  original  judgment,  but  as  the 
motion  before  the  court  does  not  apply  to  that 
judgment,  it  becomes  unnecessary  to  take 
notice  of  those  suggestions. 

Rule  refused. 

Cited   in— 1    Cow.,   72;   1    Edw.,    503;    5    Barb., 

282. 


SPEYER 

v. 

THE  NEW  YORK  INSURANCE  COM- 
PANY. 

Marine   Insurance  —  Warranty — Aba  ndonment 
— Partial  Loss. 

Goods  were  insured  from  New  York  to  Bour- 
deaux.  The  policy  contained  the  usual  printed 
clause,  "  to  be  free  from  any  loss  which  may  arise, 
in  consequence  of  a  seizure  or  detention,  for  or  on 
account  of  any  illicit  or  prohibited  trade ; "  and 
also  the  following  written  clause  :  "  warranted  not 
to  abandon,  if  turned  away,  nor  if  captured,  until 
condemned."  While  on  her  voyage  the  vessel  was 
captured  and  sent  into  England.  On  the  18th  of 
November,  1803,  the  ship  and  cargo  were  released, 
and  the  ship  afterwards  proceeded  on  her  voyage, 
and  reached  Verdun,  in  France,  at  the  entrance  of 
the  Garonne,  the  16th  of  January,  1804.  The  vessel 
and  cargo  were  seized  and  detained  by  the  officers 
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of  the  French  tfovernment  at  Moiirdeaux,  and  she 
was  not  suffered  to  unlade  any  part  of  her  earjro, 
and  was  afterwards  ordered  to  leave  the  territory 
of  Franc*-:  the  reason  assijfiied  for  the  prohibition 
and  seiuliiiK  away  was,  that  the  ship  had  come  'li- 
reetly  from  England.  The  ship  ami  cmx'o,  l>v  order 
of  the  consignees,  wont  to  St.  Sebastian,  in  Spain, 
where  part  of  her  eaixo  was  sold,  and  the  ship 
af terwards  went  to  Bourdeaux,  in  ballast,  and  the 
residue  of  the  cararo,  unsold  at  St.  Sebastian,  was 
shipped  to  Bourdeaux,  and  there  sold.  On  being 
advised  of  the  situation  of  the  vessel  and  cargo  tit 
Bourdeaux,  the  insured  abandoned,  on  the  18th  of 
May,  1H04,  as  for  a  total  loss.  It  was  held  that,  under 
the  written  clause  in  the  policy,  the  insured  was  not 
entitled  to  recover  as  for  a  total  loss,  but  only  for  a 
partial  loss,  for  expenses  and  average,  from  the 
time  of  capture  until  her  arrival  at  Bourdeaux. 

But  as  to  the  effect  of  such  a  prohibition,  without 
such  a  special  clause  in  the  policy,  qucere. 

Citation— 1  Johns..  181. 

THIS  was  an  action  on  a  policy  of  insurance 
on  goods  (78  bales  of  cassia  and  67  bags 
of  cocoa)  on  board  the  ship  Young  Eagle, 
89*]  from  New  York  lo  Bourdeaux.  *The 
cause  was  tried  at  the  sittings,  in  June,  1806, 
held  in  New  York,  before  Mr.  Justice  Thomp- 
son. A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case  :  The  policy  was  dated  the  24th 
August,  1803,  and  the  cargo  was  valued  at 
$3,370,  the  sum  insured.  At  the  foot  of  the 
policj*  there  was  the  following  clause  in  writ- 
ing :  "Warranted  not  to  abandon,  if  turned 
away,  nor  if  captured  until  condemned."  The 
rest  of  the  policy  was  in  the  usual  printed 
form.  It  was  proved  (but  the  question  as  to 
the  competency  of  the  proof  reserved)  that  the 
terms  "  turned  away,"  as  understood  by  as- 
surers and  assured  generally,  and  by  the 
parties  at  the  time,  meant  a  restraint  or  hin- 
drance of  the  vessel  from  proceeding  to  her 
port  of  destination,  by  a  blockading  force,  and 
was  not  understood  to  apply  to  the  restraints 
or  acts  of  the  government  at  the  port  of  desti- 
nation. The  ship  sailed  from  New  York  the 
28th  of  August,  1803,  on  the  voyage,  with  the 
cargo  on  board  belonging  to  the  plaintiff  ;  and 
both  ship  and  cargo  were  American.  On  the 
3d  day  of  October,  1803,  she  was  boarded,  de- 
tained, and  sent  into  England,  on  suspicion  of 
having  enemy's  property  on  board.  She  ar- 
rived at  Bristol,  in  England,  the  22d  of  Octo- 
ber, 1803  ;  and  on  the  18th  of  November,  the 
ship  and  cargo  were  released,  on  payment  of 
the  expenses.  The  ship  then  proceeded  on  her 
voyage,  and  on  the  16th  of  January,  1804,  she 
reached  Verdun,  at  the  entrance  of  the  Gar- 
onne, and  was  detained  by  the  French  com- 
modore until  the  27th  of  January,  and  then 
ordered  to  leave  the  river  ;  because  the  orders 
of  the  French  government  were  not  to  permit 
any  vessel  coming  direct  from  England  to 
enter  a  French  port.  The  vessel  was  pre- 
paring to  leave  the  river,  when  the  ship  and 
cargo  were  seized  by  the  French  officers  of  the 
customs,  and  sent  up  to  Bourdeaux,  and  there 
detained  until  the  13th  of  March,  1804,  when 
they  were  released ;  but  the  master  was  for- 
bidden to  unlade  any  part  of  his  cargo,  and 
ordered  to  depart  from  France.  Thu  cause  of 
DO*]  this  *conduct  on  the  part  of  the  French 
government  was  that  the  ship  had  come  direct- 
ly from  England,  and  the  fact  of  the  forcible 
carrying  into,  and  detention  in  England,  was 
not  allowed  to  he  any  excuse.  The  ship  then 
proceeded,  by  order  of  the  consignees,  to  St. 
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Sebastian,  in  Spain.  Having  left  Bourdeaux 
the  18th  of  April,  she  arrived  at  St.  Sebastian 
the  21st  of  April,  1804,  where  the  cargo  was 
delivered  to  a  mercantile  house,  to  which  the 
master  was  addressed.  On  the  10th  of  May, 
the  ship  sailed  for  Bourdeaux,  in  ballast. 
Fifty-six  bags  of  cocoa,  and  14  bales  of  cassia, 
belonging  to  the  plaintiff,  were  sold  at  St. 
Sebastian  ;  but  as  sales  could  not  be  made 
there  without  great  sacrifice,  the  residue  of 
the  cargo  was,  on  the  24th  of  August,  1804, 
shipped  to  Bourdeaux,  where  it  arrived  early 
in  September,  and  a  part  was  sold  in  Septem- 
ber, and  a  part  in  January  following.  The 
plaintiff,  being  advised  from  Bourdeaux,  by  a 
letter,  dated  the  30th  March,  1804,  of  the  situ- 
ation of  the  vessel  and  cargo,  abandoned  on 
the  18th  of  May,  1804,  and  made  the  usual 
proofs  of  loss  and  interest.  Large  expenses 
were  incurred  during  the  detention  at  Bour- 
deaux, which  were  general  average. 

It  was  submitted  to  the  court  to  decide 
whether  the  plaintiff  was  entitled  to  recover 
for  a  total  or  partial  loss,  or  for  a  total  loss 
and  average,*- or  for  a  partial  loss  and  average, 
and  in  either  case,  the  court  might  appoint  two 
persons  to  adjust  the  amount  and  average,  and 
report  the  same  to  the  court. 

Mr.  8.  Jones,  Jun.,  for  the  plaintiff.  There 
can  be  no  doubt  that  the  plaintiff  is  entitled  to 
recover  for  his  proportion  of  the  expenses  and 
charges,  consequent  to  the  capture  by  the 
British,  and  also  for  the  expenses  and  average 
loss  occasioned  by  the  arrest  and  detention  in 
France.  The  main  question  is,  whether  the 
acts  of  restraint  of  the  French  government  do 
not  furnish  a  just  ground  of  abandonment,  so 
as  to  entitle  the  plaintiff  to  recover  for  a  total 
loss.  That  this  is  a  peril  within  the  policy,  is 
evident  from  the  language  of  the  instrument 
itself.  The  words  are  general  :  arrests,  re- 
straints and  detainments  of  all  *kings,  [*91 
princes,  &c.  This  applies  to  all  kinds  of 
restraint,  not  caused  by  the  act  of  the  in- 
sured. 

The  contract  of  insurance  continues  un- 
til the  goods  are  safely  landed.  It  continues 
during  a  quarantine,  or  any  other  necessity  or 
peril,  which  prevents  the  landing  of  the  cargo. 
The  going  to  St.  Sebastian  was  compulsory, 
and  a  necessary  consequence  of  being  ordered 
to  depart  from  France.  The  insurer,  by  his 
contract,  undertakes  for  the  entry  at  the  port 
of  delivery,  unless  prevented  by  some  fraud 
or  misconduct  of  the  insured.  The  words  of 
the  policy  apply  to  all  restraints  ;  as  block- 
ades, embargoes,  &c.  An  embargo  is  consid- 
ered not  only  as  a  prohibition  to  depart,  but  an 
exclusion  of  ships  from  entering  the  ports  ; 
and,  in  either  case,  is  a  just  cause  of  abandon- 
ment. (Park,  78;  Lex  Mer.,  4th  ed.,  268.) 
Unless,  therefore,  there  is  some  special  clause 
in  the  policy  to  restrain  the  general  words,  they 
must  be  considered  as  protecting  the  insured  in 
this  case. 

The  printed  clause  is,  "  to  be  free  from  any 
loss  which  may  arise,  in  consequence  of  a 
seizure  or  detention  for,  or  on  account  of,  any 
illicit  or  prohibited  trade."  Here  was  no  at- 
tempt to  trade ;  the  going  with  goods  from 
England  to  France  was  not  voluntary,  but  re- 
sulting from  the  capture.  The  plaintiff  can- 
not be  said  to  have  violated  the  true  spirit  and 
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meaning  of  the  French  ordinance ;  for  where 
a  person  is  compelled  bj  superior  force  to  do 
a  certain  act,  he  cannot  be  said  to  be  guilty  of 
an  offense.  Necessity  always  excuses  in  cases 
of  insurance.  The  insured,  therefore,  cannot 
be  said  to  come  within  the  printed  clause  as 
to  illicit  trade. 

Then,  what  is  the  meaning  of  the  written 
clause,  as  to  being  turned  away?  It  must  re- 
fer to  a  case  of  blockade  ;  the  belligerent  ships 
always  indorse  on  the  register,  the  words 
41  turned  away." 

Mr.  Hoffman.     This  point  is  not  disputed. 

Mr.  Jones.  We  contend,  then,  that  the  ar- 
rest at  the  mouth  of  the  Garonne,  and  the  de- 
nial of  liberty  to  land  the  cargo,  created  a  just 
cause  of  abandonment,  and  that  all  the  subse- 
quent proceedings,  which  were  a  consequence 
92*]  of  the  *vessel's  being  ordered  away,  were 
at  the  risk  of  the  defendants. 

Messrs.  Hoffman  and  Ilarison,  contra.  Though 
the  right  to  claim  an  average  loss  is  not  dis- 
puted, it  is  necessary  to  decide  on  its  extent, 
or  the  principle  by  which  it  is  to  be  com- 
puted. 

As  to  the  abandonment.  Every  nation  or 
sovereign  has  a  right  to  allow  or  refuse  trade 
with  other  nations,  except  on  certain  terms  or 
conditions.  This  right  may  be  exercised  illib- 
erally, or  improperly  ;  still  the  nation  is  to 
judge  as  to  the  propriety  of  the  measure,  and 
is  not  accountable  to  any  other  for  its  con- 
duct. The  insured,  after  the  capture,  knowing 
of  the  prohibition  of  the  French  government, 
was  not  bound  to  proceed  to  France,  but 
might  have  put  an  end  to  the  voyage.  If  the 
French  had  seized  the  vessel  for  illicit  trade, 
would  it  not  have  been  within  the  clause  con- 
tained in  the  policy?  But  the  vessel  was,  in 
fact,  restored  and  in  the  possession  of  the 
master,  in  May,  1804,  so  that  the  abandonment 
could  not  be  made  on  account  of  any  arrest  or 
seizure.  If  the  insurer  is  to  be  made  answer- 
able for  a  total  loss,  as  a  consequence  of  the 
capture,  then  the  clause  in  the  policy  against 
abandontnent,in  case  of  capture, until  after  con- 
demnation, would  be  nugatory.  The  question, 
then,  is  reduced  to  this,  whether  a  mere  denial 
of  entry,  or  to  trade,  at  the  port  of  delivery, 
is  a  peril  within  the  policy.  The  right  of  the 
French  government  to  refuse  an  entry  to  ves- 
sels so  circumstanced,  is  not  to  be  controvert- 
ed here.  In  the  case  of  Suydam  &  Wycoff  v. 
The  Marine  Insurance  Company  (1  Johnson, 
181),  -';  was  decided  that  a  denial  of  entry  at 
St.  Jago  de  Cuba  was  not  a  peril  within  the 
policy.  The  same  principle  is  recognized  in 
Schmidt  v.  The  United  Insurance  Company 
(1  Johnson,  249).  The  refusal  may,  perhaps, 
excuse  a  deviation,  in  going  to  another  port, 
on  the  ground  of  necessity  ;  but  the  insured 
take  upon  themselves  the  risk  of  the  right  to 
trade.  There  is  not  a  case  to  be  found  where 
it  has  been  decided  that  a  denial  of  entry,  or 
to  trade,  was  a  ground  for  abandonment.  If, 
then,  the  refusal  of  an  entry,  or  a  permission 
to  trade,  is  not  a  peril  within  the  policy,  the 
capture,  or  its  consequences,  will  not  vary  the 
question.  (Scott  v.  Thompson,  1  Bos.  &  Pull., 
N.  S.,  181.) 

93*]  *  Mr.  Jones,in  reply.  A  ref  usnl  of  an  entry 
is  a  refusal  to  permit  the  goods  to  be  landed. 
If  they  cannot  be  landed,  the  voyage  is  defeat- 
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ed  and  lost,  without  any  fault  of  the  insured, 
who  has  a  right,  therefore,  to  abandon.  In  tin; 
case  of  Suydam  &  Wyckoffv.  Tim  Marine  Imur- 
anc-e  Company  it  was  admitted  that  the  trade  with 
Cuba,  a  Spanish  colony,  was  generally  prohib- 
ited ;  and  Mr.  Justice  Livingston,  who  ap- 
pears to  have  had  serious  doubts,  decides  on 
the  circumstances  of  that  case,  which  are  dif- 
ferent from  the  present. 

The  true  meaning  of  the  clause  relative  to 
capture  is,  that,  in  that  event,  the  insured  is 
to  wait  the  decision  of  the  court,  and  not 
abandon,  unless  there  be  a  condemnation.  If 
carried  to  the  extent  contended  for  by  the 
other  side,  the  insured  could  not  abandon,  if 
the  vessel  had  been  released  after  a  capture, 
even  though  she  should  be  afterwards  lost  by 
the  perils  of  the  sea.  It  does  not  appear,  from 
the  case,  that  the  insured  had  any  knowledge 
of  the  French  decree.  Even  had  it  been  known, 
it  was  fairly  to  be  presumed  that  it  would 
never  receive  so  monstrous  a  construction  as 
to  exclude  vessels  bound  direct  from  the  United 
States  to  France,  that  had  been  forcibly  car- 
ried into  England. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  policy  is  stated  to  be  the  usual  printed 
cargo  policy,  and,  consequently,  as  1  under- 
stand it,  contains  the  usual  printed  clause, 
' '  To  be  free  from  any  loss  which  may  arise, 
iii  consequence  of  a  seizure,  or  detention  for, 
or  on  account  of  any  illicit  or  prohibited" 
trade."  It  was  upon  this  clause  that  the  court 
determined,  in  the  case  of  Suydam  &  WyclMff 
v.  Th-e  Marine  Insurance  Company  (1  John- 
son, 181),  that  the  denial  of  an  entry  at  St.  Jago, 
the  port  of  destination,  was  not  a  loss  within  the 
policy.  The  policy  before  us  has  also  another 
clause,  of  some  moment  in  the  present  case, 
and  that  is  a  warranty,  "  not  to  abandon,  if 
turned  a.way,  nor  if  captured,  until  con- 
denmned."  It  seemed  to  be  agreed,  that  the 
turning  away  here  applies  only  to  the  case  of 
a  blockade  ;  and  we  may  waive  any  consider- 
tion  of  that  part  of  the  warranty.  "The  ques- 
tion, *then,  is  whether,  under  the  opera-  [*94 
tion  of  these  two  clauses  of  the  policy,  the 
plaintiff  had  a  right  to  abandon,  in  conse- 
quence of  the  proceedings  at  Bourdeaux,  and 
to  claim  a  total  loss,  as  for  a  loss  of  voyage.  I 
cannot  distinguish  this  case  from  that  of  Suy- 
dam &  Wyckoff  v.  The  Marine  Insurance  Com- 
pany. Here  was  a  seizure  and  detention,  a 
prohibition  to  enter,  and  a  turning  away,  for 
illicit  or  prohibited  trade ;  and  this  was  the 
very  case  excepted  by  the  policy  from  the 
rule.  The  reason  and  grounds  of  this  prohi- 
bition are  not  open  for  investigation.  The 
plaintiff  assumed  the  risk  of  such  a  peril  upon 
himself.  What  would  have  been  the  effect  of 
the  prohibition  without  such  a  special  clause 
in  the  policy,  is  another  question,  on  which  I 
give  no  opinion.  The  decision  in  Suydam  & 
Wyckoff  v.  The  Marine  Insurance  Company 
was  founded  on  this  special  warranty  in  the 
policy,  and  I  form  my  present  opinion  upon 
the  ground  of  this  special  provision. 

But  it  is  contended  that  the  prohibition  and 
turning  away  from  Bourdeaux  were  in  conse- 
sequence  of  the  British  capture.  If  this  be 
admitted,  it  was  not  a  case  for  abandonment  ; 
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for  no  abandonment  was  to  be  made,  in  case 
of  capture,  until  condemnation.  In  my  opinion, 
then,  the  plaintiff  has  precluded  himself  from 
turning  this  case  into  a  total  loss,  and  is  en- 
titled only  to  claim  a  partial  loss,  for  expenses 
and  average,  to  be  computed  from  the  capt- 
ure, until  the  arrival  at  Bourdeaux  ;  and  a 
reference  must  be  made  to  proper  persons  to 
adjust  and  report  the  amount  for  which  judg- 
ment is  to  be  rendered.  The  defendant  can- 
not be  responsible  for  subsequent  events.  The 
risk  terminated  at  Bourdeaux  for  the  policy 
did  not  provide  for  a  continuation  of  risk,  in 
ciise  of  a  prohibition  to  enter,  founded  on  an 
illicit  trade,  nor  for  leave  for  the  plaintiff  to 
go  elsewhere.  The  prohibition  to  enter,  under 
the  special  provision  in  the  policy,  was  equiv- 
alent to  an  actual  termination  of  the  risk,  by 
the  landing  of  the  goods.  The  policy  had  com- 
pletely spent  itself,  when  the  prohibition  in- 
tervened. The  plaintiffs  are  to  answer  only  for 
the  previous  losses. 

Judgment  for  the  plaintiff,  for  a  partiul  loss. 

Distinguished— 7  Johns.,  400. 
Cited  in-«l  N.  Y.,  341. 
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95*J   *TILLOTSON  v.  CHEETHAM. 

Practice — Amendment  of  Record— Costs. 

After  an  assignment  of  errors,  and  joinder,  in  the 
Court  for  the  Correction  of  Errors,  this  court,  on 
"motion,  will  amend  the  original  record  in  matters 
of  form,  for  the  original  record  remains  here,  the 
transcript  only  being  sent  up  with  the  writ  of 
errors. 

Citations— 1  Laws  N.  Y.,  184;  2d  Ld.  Rayin..  1570; 
2  Str.,  889;  Cro.  Jac.,  628;  1  Roll.  Abr.,  208,  1.  45,  50 
and  209,  1.  15,  25;  3  T.  R.,  659:  3  T.  R.,  749;  Col. 
Caa,  41. 

R.  COLDEN,  at  the  last  term,  in  behalf  of 
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the  plaintiff,  moved  to  amend  the  record 
in  this  cause,  1.  By  inserting  the  words,  "  at 
the  city  hall,  in  the  city  of  New  York,"  in  the 
memorandum,  next  after  the  words  "before 
the  justices,  &c.,  of  the  same  people,"  and 
striking  out  the  word  "here,"  after  "  brought." 

2.  By  striking  out  of  the  imparlance  "Nov- 
ember in  November,"  and  the  words  "  in  the 
year  one  thousand  eight    hundred  and  six," 

February  in   this 
'of"  and  "term." 

3.  By  striking  out  of  the  default,  and  inter- 
locutory judgment,  the  words  "  in  proper  per- 
sons,   and    defends    the    wrong    and   injury 
when,"  &c.,  and    substituting  "although  at 
that  day  solmenly  demanded,  came  not,  nor 
does  he  say  anything ; "  and    for    the  word 


and  inserting  the  words 
same,"  between  the  words 


defendant  on  the  record  to  the  Court  for  the 
Correction  of  Errors,  which  had  been  duly  re- 
turned in  February,  1797,  with  a  transcript  of 
the  record  annexed,  and  filed  with  the  clerk  of 
the  Court  of  Errors ;  that  errors  had,  there- 
upon, been  assigned  generally  and  especially 
by  the  plaintiff  in  error  ;  and  that,  among 
other  errors  so  assigned,  were  those  which  the 
plaintiff  in  this  court  now  wished  to  amend  ; 
that  there  had  been  a  joinder  in  error  by  the 
defendant  in  that  court,  in  which  he  alleged 


that  there  was  no  error  in  the  record  *and  [* 
proceedings  ;  and  that,  according  to  the  prac- 
tice of  the  Court  of  Errors,  a  case  was  pre- 
pared, printed  copies  of  which  were  delivered 
to  the  judges  of  that  court,  and  a  day  assigned 
for  the  hearing  of  the  cause,  but  on  account 
of  the  pressure  of  business  before  the  court,  it 
did  not  come  on  to  be  heard.  He  contended 

1.  That  by  the  common  law,  no  such  amend 
ments  of  the  record  could  be  made,  after  the 
term  in  which    the    record    was    made    up. 
(Bl.    Com.,   407.)    By  the  statute  of  jeofails 
(Laws  N.  Y.,  Vol.  I,  p.   127),    amendments 
may  be  made  "as  long  as  the  record  and  proc- 
ess remain  before  the  court."     By  the  writ  of 
error  the  record  is  removed  from  this  court  to 
the  Court  of  Errors.     It  is  true  a  transcript 
only  is  sent  up;  but,  in  judgment  of  law,  that 
is  the  record  ( Wolf  v.   Norton,  3  Caines,  87). 
The  words  of  the  act,  declaring  that  the  re- 
cord may  be  amended  as  long  as  it  remains  be- 
fore the  court,  supposes  that  it  may    be  re- 
moved.    The  transcript  before  the  Court  of 
Errors  is  always  regarded  as  the  record  itself, 
Rex  v.  North  (2  Salk..  565).     The  original  rec- 
ord is  kept  by  this  court  to  prevent  its  being 
lost,  and  for  the  purpose  of  executing  the  judg- 
ment of  the  Court  of  Errors  ;    but,  for  ever}' 
other  purpose  the  transcript  is  considered  as 
the  record  removed  from  the  court  below. 

2.  Admitting  that  this  court  has  power  to 
amend  the  record,  the  plaintiff  is  too  late  in 
the  application  after  having  pleaded,  in  the 
court  above,  in  nutto  eat  erratum,  thereby  ad- 
mitting the  record  to  be  perfect.      (1  Salk., 
269,  270  ;    1  Johnson,  493.)      He  cannot  now 
allege    diminution.      Alleging    diminution  is. 
merely  for  the  purpose  of  supplying  defects  ; 
but  after  a  joinder  in  error,  you  cannot  allege 
defects  in  the  record  and  pray  a  certiorari.     A 
certwrari  is  to  obtain  copies  of  the  proceedings 
not  contained  in  the  general  record.      Dimi- 
nution cannot    be  alleged  because  there  are 
matters  erroneously  stated  on  the  record  ;   for 
this  would  be  allowing  the  party  to  question 
the  truth  of  the  record ;  and  you  cannot  allege 
diminution  contrary  to  the  record  that  is  cer- 
tified.     (2  Bac.   A'br.,  469;    Error,  E,  Roll. 

"  whereupon,"  the  word  "wherefore."  4.  By  |  Abr.,  764;  2  Roll.  Rep.,  200,  353.)  Wheresome 
striking  out  of  the  first  continuance,  the  words  '  part  of  the  proceedings  are  omitted,  amend- 
"and  the  said  defendant  in  his  proper  per-  |  ments  maybe  made,  and  a  certiorari  awarded 
son.''  He  proposed  several  other  amendments  i  for  that  purpose  ;  but  nothing  can  be  returned 
of  a  similar  nature  ;  but  the  principal  one  was  |  that  is  inconsistent  *with  the  first  record.  [*O7 
the  alteration  from  November  to  February  j  In  the  case  of  Petrie  v.  Hannay  (3  Term;  59), 
Term,  in  the  imparlance.  He  said  that  these 
amendments  were  all  formal,  and  in  those 
parts  of  the  record  which  are  supposed  to  be 
entered  bv  the  clerk.  He  cited  Col.  Cases,  41, 

45;  2  Tidd's  Prac.,  644,  645;  1  Salk.,  270;  3   41),  the  Court  of  Errors  amended   the  tran- 
Term,  659,  749  :  2  Lev.,  22.  j  script  and  remitted  it  to  this  court,  that  the 

Mr.  Baldwin,  contra,  read  an  affidavit  stating  j  record  here  might  be  amended  in  the  same 
that  a  writ  of  error  had  been  brought  by  the  \  manner. 
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which  is  the  strongest  case  to  be  found  in  favor 
of  amendments,  there  was  a  mere  slip  of  the 
the  clerk  in  not  entering  up  the  judgment  on 
the  second  plea.  In  Pnce  v.  Ecers  (Cole.  Cases, 
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4.  Again,  there  is  nothing  in  this  court  to 
amend  by;  and  amendments  are  never  allowed 
unless  there  be  something  by  which  they  may 
be  made.     It  would  be  unreasonable  to  allow 
the  record  to  be  amended  so  as  to  defeat  the 
writ  of  error,  and  throw  the  costs  upon  the 
plaintiff  in  error;  and  how  is  this  amended  re- 
cord to  be  sent  to  the  Court  of  Errors?  If  there 
be  a  new  transcript,  there  will  then  be  two  re- 
cords before  that  court ;  and  which  of  them  is 
to  be  regarded  as  the  true  one  ? 

5.  If  the  errors  be  merely  formal,  as  is  al- 
leged, then  there  is  no  need  of  amending  the 
record,  for  errors  in  form  are  cured  by  the 
statute  of  jeofails,  and  may  be  amended  or  dis- 
regarded by  the  court  into  which  the  record  has 
been  removed.    Again,  if  this  court  can  amend 
its  errors  in  cases  like  the  present,  there  will  be 
no  use  of  a  court  for  the  correction  of  errors  ; 
and  what  is  to  prevent  this  court  from  amend- 
ing the  record,  in  matters  of  substance  as  well 
as  of  form  ? 

Mr.  Golden,  in  reply.  The  record  always 
remains  in  this  court  ;  for,  by  the  statute 
(Laws  N.  Y.,Vol.  L,  p.  184),  a  transcript  only 
is  sent  up  to  the  Court  of  Errors.  It  is  never 
too  late  to  make  application  to  amend,  until 
after  judgment  in  error.  There  are  numerous 
cases  in  the  books  of  amendments  allowed 
after  error  brought.  (3  Term,  349  ;  7  Term, 
474 :  2  Burrow,  2730.)  The  case  of  Tully  v. 
Sparkes  et  al.  (2Ld.  Raym.,  1570;  S.  C.,  2  Str., 
867)  is  strongly  in  point.  In  that  case  there 
was  a  writ  of  error  from  the  Court  of  King's 
Bench  to  the  Exchequer  Chamber,  and  when 
the  court  were  ready  to  give  judgment,  it 
was  moved  to  amend  the  record  ;  but  the 
court  said  that  it  could  not  be  done,  and  that 
it  must  be  amended  in  the  King's  Bench.  A 
motion  was  afterwards  made  in  the  Court  of 
O8*]*King's  Bench  to  amend  the  record,  and  it 
was  objected  that  the  record  was  not  in  the 
King's  Bench,  but  had  been  removed  into  the 
Exchequer  Chamber;  that  it  was  not  a  clerical 
mistake  but  an  error  ia  matter  of  judgment, 
and  that  the  application  was  too  late,  after  the 
cause  had  been  twice  argued  in  the  Exchequer 
Chamber ;  but  the  Court  of  King's  Bench  over- 
ruled all  these  objections  and  allowed  the 
amendments  ;  and  at  the  next  term  the  tran- 
script was  amended  by  the  record  in  the  King's 
Bench  and  the  judgment  affirmed.  The  court 
will  always  intend  that  the  entries  on  the  roll 
are  made  by  the  clerk,  and  that  he  has  minutes 
by  which  the  amendments  can  be  made. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  motion  for  leave  to  amend  the  record 
of  judgment,  upon  the  execution. of  a  writ  of 
inquiry  of  damages  in  this  cause.  The  final 
judgment  was  given  in  November  Term,  1806. 
and  a  writ  of  error  was  thereupon  issued,  and 
in  February,  1807,  duly  returned  into  the 
Court  of  Errors  with  a  transcript  of  the  record 
annexed.  At  the  last  session  of  the  Court  of 
Errors,  errors  were  assigned,  and  among 
others,  that  by  the  record  it  appeared  that  an 
imparlance  was  given  to  the  defendant,  and  a 
continuance  entered  from  November  Term, 
1805,  to  November  Term,  1806,  before  the 
court  at  Albany,  and  that  interlocutory  judg- 
ment was  then  and  there  entered.  To  this  as- 
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signment  of  errors  a  joinder  was  put  in,  alleg- 
ing that  there  was  no  error,  and  in  this  situation 
the  cause  stood  in  the  Court  of  Errors  at  the 
time  of  making  the  present  motion. 

It  is  evident  that  the  record  itself,  in  judg- 
ment of  law  as  well  as  in  fact,  remains  in  this 
court,  and  that  only  a  transcript  is  sent  up 
with  the  writ  of  error.  This  is  the  direction  of 
the  act  organizing  the  Court  for  the  Correction 
of  Errors.  (LawsN.  Y.,  Vol.  I.,  p.  184.)  This 
court  may,  therefore,  amend  the  original  record 
notwithstanding  a  transcript  of  it  is  in  the 
court  above,  and  in  the  case  of  Tuttey  v. 
Sparkes  (2  Ld.  Raym.,  1570;  2  Stra.,  869),  it 
was  not  only  so  ruled  in  the  Court  of  King's 
Bench,  after  solemn  argument,  *but  the  [*9J> 
amendment  was  made  in  matter  of  form,  after 
argument  upon  joinder  in  error,  in  the  court 
above,  and  with  the  unequivocal  approbation 
of  that  court  who  allowed  the  transcript  to  be 
amended  according  to  the  amended  record  in 
the  King's  Bench.  That  case  is  so  perfectly  in 
point,  that  it  seems  to  me  to  put  an  end  to  all 
doubt  about  the  propriety  of  granting  the  pre- 
sent motion.  The  case  of  Grenvitte  v.  Smith 
(Cro.  Jac.,  628),  and  the  several  cases  cited  in 
1  Roll.  Abr.,  208,  1.  45,  50,  and  209,  1.  15,  25, 
prove  that  this  decision  in  Lord  Raymond  was 
in  strict  conformity  with  the  ancient  practice, 
and  that  the  Court  of  Errors  used  to  give  the 
like  effect  to  amendments.  The  subsequent 
cases  of  Pelrie  v.  Hannay,  of  Doe  v.  Perkins 
(3  Term,  659,  749),  and  of  the  Lessee  of  Lawler 
v.  Murray  (Schoales  &  Lefroy,  75),  show  that 
the  practice  is  still  familiar  under  the  English 
law  after  error  brought,  and  after  issue  joined 
in  the  Court  of  Errors.  This  practice  of 
amendment  rests  in  the  sound  discretion  of  the 
court,  and  is  extremely  conducive  to  the 
furtherance  of  justice.  It  would  be  disgrace- 
ful to  our  judicial  proceedings  if  mere  clerical 
mistakes,  in  matters  of  form,  were  not  suscep- 
tible of  a  ready  redress,  or  if  they  were  per- 
mitted to  defeat  a  recovery  upon  the  merits  of 
a  cause.  The  Court  for  the  Correction  of 
Errors,  under  the  influence  of  a  liberal  dispo- 
sition to  correct  mistakes  in  form,  permitted 
even  the  transcript  of  a  record  to  be  amended 
in  that  court,  and  directed  the  amended  tran- 
script to  be  sent  to  this  court,  to  the  end  that 
the  original  record  remaining  here  might  be 
amended.  (Price  v.  Evers,  Coleman's  Cases,  41.) 

The  court  are  of  opinion,  accordingly,  that 
the  motion  ought  to  be  granted,  upon  the 
payment  of  the  costs  of  this  motion ;  and  if 
the  writ  of  error  be  discontinued,  or  non  prossed 
in  consequence  of  the  amendment,  upon  pay- 
ment, also,  of  the  costs  in  error. 

Rule  granted. 

Cited  in— 2  Cow.,  410:   17  How.  Pr.,  292 ;   6  How. 

(U.  S.),  39. 


*POWELL  v.  3.  BROWN.  [*1OO 

Assumpsit  —  Declaration  —  Consideration  —  De- 
murrer. 

In  an  action  of  <u»ump*tt,  the  declaration  stated 
that  the  plaintiff  and  U.  and  W.  were  joint  owners 
of  a  certain  vessel  and  the  cargo,  then  on  a  distant 
voyage,  and  were  jointly  interested  in  her  earnings 
and  the  profits  of  the  voyage,  of  which  vessel  W. 
was  also  master,  and  died  during  the  voyage,  and 
that  after  the  death  of  W.  the  defendant,  B.,  in  con- 
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sidrration  that  the  plaintiff  had  undertaken  and 
promised  to  the  defendant,  that  he,  the  defendant, 
should  receive  from  the  plaintiff  the  effects  of  W. 
in  the  vessel  and  her  earnings,  in  like  manner  as  W. 
was  entitled  to  receive  them,  according  to  the 
aKreeinent  among  the  owners,  and  in  consideration 
that  the  plaintiff  had  agreed  with  the  defendant  to 
account  with  the  defendant,  for  the  said  vessel,  her 
earnings,  profits,  and  losses,  in  like  manner,  as  he 
was  bound  to  do  to  W.,  the  defendant  undertook 
and  promised  to  pay  to  the  plaintiff,  any  demands 
or  sums  of  money  due  and  owing  from  W.  to  the 
plaintiff,  at  the  time  of  W.'s  death,  and  also  any  de- 
mands which  the  plaintiff  had  against  the  share  of 
W.  in  the  vessel  ;  and  the  declaration  set  forth  a 
certain  debt  due  from  W.  to  the  plaintiff,  &c.,  and 
averred  that  the  plaintiff  was  always  ready  to  per- 
form his  part  of  the  agreement.  On  a  demurrer 
to  the  declaration,  it  was  held  to  be  bad,  as  it  did 
not  set  forth  a  sufficient  consideration  for  the  prom- 
ise of  the  defendant. 


was  an  action  of  aanimpsit.  The 
-L  declaration  contained  three  counts.  The 
first  count  stated  that  on  the  28th  June,  1804, 
and  before  that  time,  and  until  the  death  of 
one  Watson  Brown,  the  plaintiff,  one  Israel 
Underbill,  and  the  said  Watson  Brown,  were 
joint  owners  of  a  certain  sloop  or  vessel,  called 
the  Rising  Sun  ;  that  the  plaintiff,  the  said 
Underhill  and  W.  Brown,  agreed  together  that 
they  should  be  sharers  in  the  earnings  and 
profits,  losses  and  expenses  of  the  said  vessel, 
in  a  voyage  about  to  be  prosecuted,  in  propor- 
tion to  their  respective  interests  in  the  said 
vessel,  her  outfits  and  cargo  ;  which  agree- 
ment continued  in  force  until  the  death  of  the 
said  W.  Brown.  That  the  said  vessel,  in  pur- 
suance of  the  said  agreement,  sailed  on  the 
proposed  voyage  to  parts  beyond  the  seas,  the 
said  W.  Brown  being  master  ;  and  while 
prosecuting  the  voyage,  the  said  W.  Brown, 
the  master,  died  on*  the  10th  November,  1804, 
at  Matanzas.  That  after  the  death  of  W. 
Brown,  on  the  2d  January,  1805,  in  considera- 
tion that  the  plaintiff  had  undertaken,  prom- 
ised, and  agreed  to  and  with  the  defendant, 
that  the  defendant  should  receive  from  him, 
the  plaintiff,  the  effects  of  the  said  W.  Brown, 
in  the  said  sloop,  and  her  earnings,  in  like 
manner  as  the  said  W.  Brown  would  have 
been  entitled  to  receive  them  pursuant  to  the 
said  agreement  between  the  owners,  and  in 
consideration  that  the  plaintiff  had  agreed 
with,  and  promised  the  defendant,  to  account 
to  the  defendant,  respecting  the  said  vessel, 
her  profits  and  earnings,  loss  and  expenses,  in 
1O1*]  the  *same  manner  as  he  was  bound  by 
the  said  agreement  between  the  owners  of  the 
said  vessel  to  account  to  the  said  W.  Brown, 
the  defendant  undertook,  promised  and  agreed 
to  and  with  the  plaintiff,  to  pay  him  any  de- 
mands, or  sums  of  money  that  were  due  and 
owing  from  the  said  W.  Brown,  at  the  time  of 
his  death,  to  the  plaintiff,  and  which  are  yet 
due  and  unpaid,  and  also  any  demands  which 
the  plaintiff  had  against  the  share  or  part  of 
the  said  W.  Brown  in  the  said  vessel.  It  was 
then  stated  that  W.  Brown,  in  his  lifetime,  to 
wit,  on  the  28th  June,  1804,  made  and  deliv- 
ered to  the  plaintiff  a  promissory  note  for  $700, 
payable  four  months  after  date,  which  was 
due  and  unpaid,  at  the  time  of  his  death,  and 
still  remained  unpaid,  of  which  the  defendant, 
after  the  death  of  W.  Brown,  had  notice,  and 
by  reason  of  the  premises,  the  defendant  be- 
came liable  :  in  consideration  whereof,  he 
undertook  and  promised  to  the  plaintiff  to 
642 


pay  to  him  the  said  $700,  &c.,  and  the  plaintiff 
avers  "  that  he  hath,  at  all  times,  been  ready 
and  willing,  well  and  faithfully,  to  perform 
all  things  on  his  part  by  the  said  agreement, 
so  made  as  aforesaid,  between  him  and  the 
defendant  to  be  done  and  performed." 

The  second  and  third  counts  were  like  the 
first,  varying  only  in  the  description  of  the 
sums  due  from  W.  Brown  to  the  plaintiff, 
with  a  common  conclusion.  To  this  declara- 
tion the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  P.  W.  Radcliff,  in  support  of  the  de- 
murrer. 1.  No  sufficient  consideration  is  set 
forth  in  the  declaration  to  support  the  auwmp- 
fdt  of  the  defendant.  The  agreement  is  not 
stated  to  be  in  writing,  nor  was  it  necessary 
to  aver  it  to  be  so  ;  and  though  presumed  to 
be  in  writing,  yet  the  plaintiff  is  bound  to  set 
forth  a  sufficient  consideration,  also,  in  writ- 
ing. (Lansing  v.  M'Kittip,  3  Caines,  286  ;  5 
Term,  582  ;.  5  East,  10,  22.)  To  make  a  good 
consideration  for  the  promise,  there  must  be 
some  benefit  to  the  defendant,  or  some  detri- 
ment to  the  plaintiff.  It  does  not  appear  in 
what  manner  the  plaintiff  was  to  account  to 
Watson  Brown,  nor,  consequently,  to  the  de- 
fendant, nor  that  he  ever  did  account ; 
*and  non  conslat,  that  Watson  Brown  [*1O2 
had  any  effects  in  the  vessel,  or  that  there 
were  any  earnings,  or  that  the  defendant 
would  be,  in  any  way,  benefited.  Besides,  the 
plaintiff  promised  what  he  had  no  legal 
power  to  perform,  for  the  personal  effects  of 
Watson  Brown,  at  his  death,  belonged  to  his 
personal  representatives,  so  that  the  plaintiff 
could  have  no  control  over  them.  (1  Lev., 
262.)  Again,  it  does  not  appear  that  any 
detriment  has  resulted,  or  could  result,  to  the 
plaintiff,  or  that  he  has  foreborne  against 
Watson  Brown,  or  his  representatives,  or  that 
he  has  relinquished  any  right.  (Comyn's  Dig., 
Action  on  the  Case,  B.,  1.  Plead.,  C,  62.) 

2.  The  promise  of  the  defendant  is  void  for 
uncertainty.     It  is  too  general  and  indefinite. 
(2  Lev.,  152.)    It  does  not  appear  in   what 
proportion    Watson    Brown   was  entitled  to 
receive  the  earnings  and  profits.     Again,  the 
promise  is  void,  for  want  of  muttiality.     The 
promise  of  the  defendant  is  not  to  pay  a  cer- 
tain and  specific  debt  of  another,  but  to  substi- 
tute himself  in  the  place  of  the  other,  so  as  to 
be  liable  for  all  his  debts,  without  knowing, 
or  having  the  means  to  know,  the  amount  of 
them. 

3.  If  the  promises  are  valid  and  binding, 
still  they  can  be  enforced  only  in  a  court  of 
equity.     It  is  sufficient,  if  a  part  only  of  the 
agreement  is  cognizable  in  that  court,  for  the 
whole  must  be  taken  together.     (2  Ventris, 

!  223  ;  7  Term,  203/" 

4.  If  the  promises  were  valid  at  law,  still 
the  promise  of  the  plaintiff  was  precedent  ; 
and  it  was  necessary  for  him  to  aver  and  prove 
a  performance  on  his  part.     (1    Salk.,  112; 
Done.,  684  ;  4  Term,    761  ;   7  Term,  123  ;  1 
Saund.,  320  ;  1  Johnson,  148 :  2  Johnson,  207.) 
The  promises  were,  at  least,  mutual  and  con- 
current.    The  plaintiff  must  aver  everything 
necessary  to  maintain  his  action  ;  and  if  he 
does  not|  it  may  be  taken  advantage  of,  on  a 
general   demurrer.     (1   H.  Bl.,  123  ;  1  John- 
son, 207.) 

JOHNS.  REP.,  3. 


1808 


SMiTir  v.  Er-DEii. 


5.  The  breach  in  the  declaration  is  not  well 
assigned.  The  breach  must  correspond  with 
the  assumption.  All  the  facts  stated  in  the 
declaration  must  be  disposed  of  in  the  breach. 
A  nonperformance  of  the  whole  must  be  al- 
leged, or  a  performance  in  part  admitted,  and 
a  want  of  a  performance  of  the  residue  alleged. 
(Comyn's  Dig.,  Pleader,  ch.  44,  47, 48  ;  2V,  2, 
8.)  In  the  breach,  no  notice  is  taken  of  the 
defendant's  promise  to  pay  the  charges  against 
Watson  Brown's  share  of  the  vessel. 
1O3*]  Messrs.  *Hawe$  and  Golden,  contra. 
The  authorities  which  have  been  cited  are  not 
disputed  ;  the  only  question  is  as  to  their  ap- 
plication. 1.  The  principal  point  is,  whether 
there  was  sufficient  consideration  for  the  de- 
fendant's promise.  In  consideration  of  the 
money  agreed  to  be  paid  by  the  plaintiff,  the 
defendant  agreed  to  pay  the  debts  of  Watson 
Brown.  This  might  be  beneficial  to  the  de- 
fendant. It  is  enough  if  it  might  be  so  ;  for 
the  defendant  made  his  calculation  on  the 
ground  of  a  probable  or  supposed  benefit. 
Again,  it  would  be  detrimental  to  the  plaint- 
iff ;  for  he  would  be  liable  to  the  representa- 
tives of  Watson  Brown  for  his  share,  or  to  his 
partner.  No  matter  whether  the  plaintiff  can 
legally  perform  his  promise  or  not,  for  the 
defendant  can  compel  a  performance. 

2.  A  promise  to  account  for  the  debt  of 
another  is  not  void  for  uncertainty.      It  is 
enough  that  the  amount  may  be  made  certain. 

3.  It  is  no  objection  to  the  consideration  of 
a  promise,  nor  does  it  destroy  the  effect  of 
such  consideration,  that  it  must  be  enforced 
in  equity.     A  liability  to  pay,  or  to  account, 
in  a  court  of  equity,  is  a  sufficient  considera- 
tion. 

4.  The  promises  were  entirely  independent. 
The  promise  of  the  defendant  did  not  depend 
on  any  act  to  be  performed  by  the  plaintiff. 
No  averment  of  performance  was  necessary 
on  the  part  of  the  plaintiff.     In  consideration 
of  the  plaintiff's  promise  to  account,  the  de- 
fendant promised  to  pay.     It  was  a  promise  in 
consideration  of  a  promise. 

5.  It  is  sufficient  that  the  plaintiff,  in  the 
breach,  alleges  the    nonperformance  of  cer- 
tain things,  without  saying  that  the  others 
have  been  performed. 

Mr.  P.  W.  Radcliff,  in  reply,  observed  that 
there  could  be  no  supervisorship  in  the  vessel ; 
nor  could  the  plaintiff  dispose  of  the  share  of 
Watson  Brown  ;  that  the  possibility  of  a 
benefit  to  one  party,  or  of  detriment  to  the 
other,  was  not  a  sufficient  consideration,  but 
that  such  benefit,  or  detriment,  must  be  cer- 
tain and  inevitable ;  that  if  the  plaintiff  had 
paid  the  money,  or  accounted  to  the  defendant, 
1O-4*]  *he  would  receive  it  to  the  use  of  the 
legal  representatives  of  Watson  Brown  ;  and 
that  the  doctrine  of  a  promise  in  consideration 
of  a  promise  had  long  since  been  exploded. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

Several  exceptions  on  the  argument  were 
taken  to  the  substance  of  this  declaration. 
But,  for  the  purpose  of  expressing  the  opinion 
of  the  court,  it  is  unnecessary  to  state  any 
other  than  the  first,  viz. :  that  the  plaintiff  has 
not  set  forth  a  sufficient  consideration  to  sup- 
port the  defendant's  promise.  The  only  con- 
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sideration  upon  which  the  defendant's  engage- 
ment can  be  .supported,  if  at  all,  is,  that  the 
plaintiff  was  to  account  to  him  for  such  share 
of  the  vessel,  cargo  and  profits,  as,  upon  a 
final  settlement  of  all  the  accounts  in  relation 
to  them,  Watson  Brown  would  have  been  en- 
titled to  receive,  in  case  he  had  survived  the 
completion  of  the  voyage.  For  aught  that 
appears,  no  liquidation  of  these  accounts  li;,- 
ever  been  made  ;  and  if  made,  it  does  not  ap- 
pear that  Watson  Brown  was  entitled  to  re- 
ceive a  cent.  The  vessel  may  have  perished 
at  sea,  or  the  cargo  may  have  been  lost,  or 
some  other  disaster  may  have  occurred  where- 
by this  adventure  has  been  rendered  a  losing 
one.  The  consideration  upon  which  an 
assutnjml  is  founded  must  be  either  for  the 
benefit  of  the  defendant,  or  to  the  trouble  or 
prejudice  of  the  plaintiff.  As  it  is  not  averred 
that  there  was  a  balance  due  to  Watson  Brown, 
it  is  to  be  taken  for  granted  that  none  was 
due  ;  it  is,  therefore,  impossible  that  the  plaint- 
iff's promise  could  produce  any  benefit  to  the 
defendant.  There  is  nothing  to  show  that  it 
actually  did,  or  in  any  way  could,  occasion 
any  loss  or  trouble  to  the  plaintiff.  We  are 
of  the  opinion,  therefore,  that  there  is  no  con- 
sideration in  this  case  for  the  defendant's 
promise ;  and  as  this  exception  goes  to  the 
whole  ground  of  the  plaintiff's  right  of  action, 
there  must  be  judgment  for  the  defendant. 

Judgment  for  tlie  defendant. 

Cited  in-10  Wend.,  209 ;  37  Barb.,  158 ;  7  Abb.  Pr.. 
189;  39  Super.,  151. 


*SMITH  v.  ELDER.         [*1O5 

1.  Trespass  on  the  Case.  2.  Jurisdiction  —  Waiver 
of  Objection  —  Contraband  Goods  —  Evidence  of 
Foreign  Law. 

In  an  action  of  trespass  on  the  case,  brought 
against  the  defendant,  for  putting  on  board  of  an 
American  vessl,  bound  from  New  York  to  Scot- 
land, goods  which,  by  the  laws  of  Great  Britain,  were 
prohibited  from  being  imported  into  that  country 
in  foreign  vessels,  in  consequence  of  which  the 
plaintiff's  vessel  was  seized  in  Greenock,  and  the 
master  compelled  to  pay  a  large  sum  of  money  to 
procure  her  release  ;  it  was  held  that  the  action  was 
maintainable  here,  and  that,  even  if  this  court  had 
no  jurisdiction,  it  was  too  late,  after  a  plea  in  bar, 
to  object  to  the  jurisdiction. 

On  a  motion  for  a  new  trial,  the  defendant  cannot 
object  to  the  form  of  action. 

The  confession  of  the  defendant,  that  she  did  car- 
ry contraband  goods  in  the  vessel,  and  that  the  ves- 
sel was  seized  in  consequence,  and  the  testimony  of 
the  master  that  the  goods  so  carried  were  contra- 
band, by  the  laws  of  Great  Britain,  were  deemed 
sufficient  evidence,  in  this  case,  of  the  law  of  that 
country. 

Citations—  Cowp.,  72  ;  Co.  Litt.,  127  b.;  T.  Raym., 
34  ;  2  Vern.,  484. 


was  a  special  action  on  the  case.  The 
declaration  was  in  substance  as  follows  : 
The  plaintiff  was  owner  of  the  American  ship, 
The  Factor,  of  which  one  Caldwell  was  master, 
on  the  5th  June,  1805.  The  ship  was  then  ly- 
ing in  the  port  of  New  York,  bound  on  a  voy- 
age to  Greenock  in  Scotland.  The  defendant 
(who  had  taken  a  passage  on  board  of  the  ship), 
without  the  knowledge  or  consent  of  the 


NOTE.— Proof  of  foreign  lairs. 

See  Hill  v.  Packard,  5  Wend.,  375,  note. 
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plaintiff,  as  owner,  or  of  the  master,  and  con- 
trary to  the  express  orders  and  advice  of  the 
plaintiff,  and  of  the  master,  clandestinely  put 
on  board  of  the  ship  a  quantity  of  India  and 
China  goods,  consisting  of  handkerchiefs,  teas 
and  nankeens,  for  the  purpose  of  conveying 
the  same  to  Greenock,  there  to  be  by  the  de- 
fendant taken  and  smuggled  on  shore,  con- 
trary to  the  commercial  laws  and  regulations 
prevailing  at  Greenock  ;  the  defendant  well 
knowing,  at  the  same  time,  that  the  said  goods 
and  articles  were,  by  the  laws  and  regulations 
of  Great  Britain,  prohibited,  and  deemed  con- 
traband, when  imported  into  the  said  port,  and 
city  of  Greenock,  in  any  American  ship,  or 
vessel  belonging  to  a  citizen  or  citizens  of  the 
United  States,  and  well  knowing,  at  the  same 
time,  that  the  said  goods  and  articles,  if  found 
on  board  of  the  said  ship,  in  the  port  of 
Greenock,  by  the  officers  of  the  customs  there, 
would  be  liable  to  seizure,  and  in  consequence 
thereof,  the  owner  of  the  said  ship  would  be 
liable  to  great  pains  and  penalties,  and  that  the 
said  ship  would,  also,  be  liable  to  seizure  and 
condemnation.  The  ship  having  arrived  at 
Greenock,  the  officers  of  the  customs  came  on 
board,  and  upon  searching  the  ship,  discovered 
the  said  articles  of  merchandise,  concealed  in 
the  possession  of  the  defendant,  and  thereupon 
seized  the  said  ship,  on  account  of  the  articles 
being  found  on  board,  in  consequence  of  which 
1O6*]  seizure  the  plaintiff,  in  order  *to  pro- 
cure the  release  of  the  ship,  and  to  prevent 
forfeiture,  condemnation  and  loss  of  the  said 
ship,  under  the  laws  and  regulations  prevailing 
at  Greenock,  was  under  the  necessity  of  pay- 
ing, and  did  actually  pay,  or  cause  to  be  paid, 
to  the  collector  of  the  said  port  of  Greenock, 
the  sum  of  £200  sterling,  and  was  put  to  other 
charges  and  expenses,  whereby,  &c.  The  de- 
fendant pleaded  not  guilty.  The  cause  was 
tried  before  Mr.  Chief  Justice  Kent,  at  the  New 
York  sittings,  in  June,  1807. 

On  the  trial  it  was  proved  that  the  defendant, 
when  the  ship  was  about  to  sail  from  New 
York  for  Greenock,  engaged  her  passage.  The 
master,   having  had  some  intimations  which 
induced  a  suspicion  that  she  would  attempt  to 
carry  prohibited  goods,   expressly  cautioned 
her  from  putting  on  board,  or  attempting  to 
carry  with  her  to  Greenock,  any  goods  of  the 
produce  or  manufacture  of  India  or  China,  and 
particularly  teas,  nankeens  and  silks,  as  they 
were  contraband,  by  the  laws  of  Great  Britain, 
and  would,  if  found  on  board  in  Scotland, 
subject  the  vessel  to  seizure  and  condemnation. 
On  the  arrival  of  the  vessel  at  Greenock,  the 
officers  of  the  customs,  on  searching  the  ship, 
found  in  the  defendant's  trunk  several  rolls  of 
nankeen  and  India  silk,  and  in  her  bed  thirty 
pieces  of  Bandana  handkerchiefs,  and  under 
one  of  the  berths  in  the  state-room,  thirty  can-  j 
isters  of  tea  and  two  demijohns  of   liquors. 
The  ship  was  immediately  seized,   and    the 
plaintiff  was  obliged  to  employ  counsel,  and, 
after  repeated  applications  at  the  board  of  cus- ! 
toms  at  Edinburg,  the  vessel  was  liberated,  on  j 
the  payment  of  £200  sterling,  and  all  fees,  I 
after  being  detained  twenty-five  days.    On  the  I 
goods  being  found  in  the  possession  of  the  de- ! 
fendant,  the  plaintiff  remonstrated  with  her  on  | 
the  impropriety  of  her  conduct,  upon  which  j 
she  wrote  the  following  paper,  addressed  to ' 
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the  master,  which  was  read  in  evidence  on  the 
trial :  "As  the  ship  Factor  has  been  put  under 
stoppage,  on  account  of  sundry  articles  of 
contraband  goods  being  found  on  board,  part 
of  which  is  my  property,  and  was  taken  on 
board  without  *your  knowledge,  or  [MOT 
belief,  and  that  you  had  repeatedly  put  the 
question  to  me  whether  I  had  anything  of  the 
kind  on  board  or  not,  I  denied  having  any  thing, 
and,  therefore,  oblige  my  heirs  and  success- 
ors, to  pay  all  costs,  damages  and  expenses, 
which  you  or  the  owner  of  the  ship  shall  sus- 
tain, on  account  of  the  said  goods  being  found 
on  board.  July  8th,  1805."  (Signed)  "Anne 
Elder." 

The  counsel  for  the  defendant  then  moved 
for  a  nonsuit.  1.  Because  the  declaration  was 
for  a  tort,  and  the  evidence  was  not  sufficient  to 
prove  a  tort,  inasmuch  as  tort  or  misfeasance 
can  only  be  committed  in  contravention  of  the 
law  of  nature,  or  of  the  laws  of  the  country 
in  which  the  suit  is  instituted.  2.  As  by  the 
paper  produced,  there  was  a  special  contract 
for  an  indemnification  by  the  defendant,  the 
action  should  have  been  brought  on  the  con- 
tract ;  but  the  judge  overruled  the  objections. 

The  plaintiff  then  offered  in  evidence  of  the 
revenue  laws  of  Great  Britain,  as  stated  in  the 
declaration,  a  printed  book,  entitled  "  The 
Law  of  Shipping  and  Navigation,"  by  John 
Reeves,  Esq.,  printed  in  London,  as  containing 
the  laws  on  the  subject.  The  defendant's 
counsel  objected  that  such  evidence  of  the 
laws  of  Great  Britain  was  inadmissible. 

The  plaintiff  then  proved,  by  the  testimony 
of  the  master,  that  he  had  been  a  long  time  in 
the  Greenock  trade,  and  had  always  under- 
stood and  believed  that  it  was  contrary  to  the 
revenue  laws  of  Great  Britain  to  import,  in 
American  bottoms,  articles  of  the  description 
above  stated,  and  that  the  importation  of  such 
articles  would  subject  the  vessel  to  seizure  and 
condemnation  ;  and  that  he  had  known  several 
seizures,  for  the  same  cause,  as  in  the  present 
case.  The  plaintiff  would  have  produced  fur- 
ther parol  evidence  of  the  revenue  laws  of 
Great  Britain,  on  this  subject,  by  commercial 
characters,  then  in  court;  but  the  Chief  Justice, 
thinking  Reeve's  Law  of  Shipping  and  Navi- 
gation sufficient  for  the  purpose,  it  was  accord- 
ingly read  in  evidence  ;  and  the  jury,  under 
the  charge  of  the  *judge,  on  the  whole  [*1O8 
evidence,  found  a  verdict  for  the  plaintiff  for 
$1,150. 

A  motion  was  made,  at  the  last  term,  to  set 
aside  the  verdict,  and  for  a  new  trial. 

Mr.  T.  A.  Emmet,  for  the  defendant.  1.  The 
act  done  by  the  defendant  was  not  contrary  to 
the  laws  of  this  country,  nor  can  it  be  consid- 
ered as  unlawful  here ;  nor  was  the  damage  to 
the  plaintiff  a  consequence  of  the  unlawful 
manner  of  doing  an  act  in  itself  lawful.  There 
has  been,  then,  no  tort  ;  but  the  declaration  is 
for  a  tortious  act.  No  such  suit  can  be  main- 
tained, where  the  act  is  lawful,  or  where  there 
is  nothing  unlawful,  or  improper,  in  the  man- 
ner of  doing  the  act.  (2  Bl.  Com.,  208; 
System  of  Pleading,  459  ;  1  Com.  Dig.,  Action 
on  the  Case,  B,  3.)  An  action  on  the  case  will 
not  lie  for  an  act  not  prohibited  or  unlawful, 
though  it  may  prove  injurious  to  the  party.  It 
is  damnum  abaque  injuria.  Again,  the  damage 
arose  out  of  this  State,  and  in  a  country  having 
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-competent  tribunals  to  afford  redress.  It  was 
not  the  consequence  of  anything  done  here  ; 
for  it  was  the  carrying  the  goods  to  Greenock, 
that  produced  the  seizure ;  if  the  vessel  had 
toeen  lost,  or  had  gone  to  Madeira,  no  injury 
would  have  ensued.  The  damage,  and  the 
cause  of  damage,  both  arose  out  of  the  juris- 
diction of  the  State.  No  action  on  the  case 
will  lie,  for  any  act  done  in  a  foreign  country, 
unless  in  violation  of  some  personal  right,  or 
•of  some  contract.  (2  Wils.,  314.)  There  are 
some  cases,  it  is  true,  in  which  courts  have 
taken  cognizance  of  actions  where  the  damage 
•or  injury  complained  of  arose  out  of  their 
jurisdiction  ;  but  these  have  either  been  on 
contracts,  or  where  a  trespass  has  been  com- 
mitted in  a  country,  in  which  there  existed  no 
tribunal  to  afford  redress. 

Suppose  an  American  in  London  should  at- 
tempt to  put  wool  on  board  of  an  American 
ship,  for  exportation,  and  the  vessel  should  be, 
in  consequence,  seized  and  condemned,  ctfuld 
-an  action  be  brought  in  this  court  by  the  owner 
against  the  person  who  had  violated  the  com- 
mercial laws  of  Great  Britain  ?  There  is  no 
law  here  against  carrying  India  or  other  goods 
to  England  ;  and  where  there  is  no  law,  there 
is  no  transgression.  (2  Ins.,  170.)  Again,  sup- 
1O9*]  pose  an  American  passenger,  *on  board 
of  an  American  ship,  should  take  English 
goods  from  England  to  France,  and  the  vessel 
should,  for  that  cause,  be  seized  and  con- 
demned in  that  country,  would  any  action  lie 
in  this  country  against  the  party  ? 

2.  There  was  no  competent  or  legal  proof  of 
the  laws  of  Great  Britain  on  this  subject.  The 
laws  of  a  foreign  country  cannot  be  taken  no- 
tice of  by  the  courts  here,  unless  proved  by 
•written  documents,  or  proper  witnesses.  (1 
P.  Wms.,  431  ;  Peak's  N.  P.,  18.)  In  the  case 
of  Bethlinck  v.  Schneider (3Esp.  Rep.,  58)  Lord 
Kenyon  said,  that  the  laws  of  a  foreign  coun- 
try could  not  be  proved  by  persons  casually 
picked  up  in  the  street,  but  by  proof  duly  au- 
thenticated, obtained  from  the  country  whose 
laws  were  proposed  to  be  proved.  He  men- 
tioned the  case  of  Morris,  who  married  the 
daughter  of  Lord  Baltimore,  in  Holstein,  in 
which  the  laws  of  Holstein  were  proved  by 
•documents,  properly  authenticated.  So  in 
Hulle  v.  Heightman  (4  Esp.  Rep.,  79),  Mr. 
-Justice  Le  Blanc  refused  to  permit  the  laws  of 
Denmark,  contained  in  a  written  ordinance 
relative  to  seamen,  to  be  proved  by  the  Danish 
•consul.  In  the  case  of  Kenney  v~.  Vanhorne  & 
Clarkson  (1  Johnson,  385),  decided  by  this 
court,  the  distinction  in  the  English  courts  was 
recognized,  that  though  the  common  or  un- 
written law  of  a  foreign  country  might  be 
proved  by  intelligent  witnesses  of  the  country 
whose  laws  were  to  be  proved,  yet  parol  evi- 
dence of  the  statutes,  or  written  ordinances  of 
such  country,  was  inadmissible.  There  must, 
then,  be  documentary  evidence  of  a  foreign 
statute.  The  printed  book  of  Mr.  Reeves  was 
no  evidence  ;  had  that  gentleman  himself  been 
offered  as  a  witness  at  the  trial,  his  testimony 
could  not  have  been  received  to  prove  the  stat 
utes  of  Great  Britain.  His  book,  however  re- 
spectable, is  inferior  to  his  own  testimony,  for 
that  would  be  delivered  on  oath  ;  and  his  book 
appears  without  any  such  sanction.  How  is 
it  to  be  ascertained  that  the  volume  offered 
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was  even  a  true  copy  of  the  original  manu- 
script of  the  author  ?  It  may  have  been  a 
printed  copy,  from  another  printed  copy.  The 
plaintiff  ought  to  have  procured  an  exempli- 
fication, or  *sworn  copy  of  the  British  [*1 1O 
statute,  relative  to  the  subject  in  question. 

Messrs.  A.  Bkecker  and  Hoffman,  contra.  1. 
An  application  for  a  new  trial  is  to  the  discre- 
tion of  the  court,  which  is  never  exercised  on 
a  mere  mispleading,  but  the  party  is  left  to 
seek  his  remedy,  by  motion  in  arrest  of  judg- 
ment, or  a  writ  of  error.  There  is  no  objec- 
tion to  the  justice  of  the  plaintiff's  claim  ;  and 
it  is  enough  that  there  is  a  verdict  for  the 
plaintiff  on  the  merits.  But,  in  truth,  the 
present  is  the  only  proper  form  of  action. 
The  action  on  the  case  is  a  beneficial  remedy, 
transitory  in  its  nature,  as  much  so,  at  least, 
as  trespass  or  trover. .  It  has  been  decided  that 
trover  will  lie  in  England  for  a  conversion  in 
Ireland  (3  Mod.,  322  ;  and  see  4  Term,  503) ; 
and  trespass  has  been  brought  in  England  for 
a  false  imprisonment  in  Minorca.  (Mostyn  v.  . 
Fabngas,  Cowp.,  161.)  The  case  of  Rafttd  v. 
Verelst  (2  W.  Bl.,  1055)  was  an  action  of 
trespass,  brought  in  England  by  the  plaintiff, 
who  was  an  Armenian  merchant,  against  the 
President  of  Bengal,  for  procuring,  by  awe, 
fear  and  influence,  and  contrary  to  his  own 
inclination,  a  sovereign  and  independent 
prince,  the  Nabob  of  Owd,  to  imprison  the 
plaintiff,  who  was  one  of  his  own  subjects.  It 
would  seem  strange,  then,  that  the  present  ac- 
tion could  not  be  maintained,  merely  because 
the  ship  in  which  the  mischief  originated  hap- 
pened to  be  in  a  foreign  country,  where  the 
damage  was  sustained.  This  suit  is  not 
brought  for  an  offense  in  exporting  contra- 
band goods,  or  for  a  fine  or  penalty  in  trans- 
gressing a  foreign  law,  nor  to  vindicate  the 
commercial  laws  of  Great  Britain  ;  but  for  an 
act  done  by  the  defendant,  knowingly  and 
wantonly,  to  the  injury  of  the  plaintiff.  The 
wrongful  act  was  commenced  in  New  York  ; 
but  if,  considered  as  commenced  in  Scotland, 
still  an  action  will  lie  here,  for  the  damages 
which  have  been  sustained.  Lord  Kaims 
(Principles  of  Equity,  Vol.  II.,  p.  326),  in 
speaking  on  the  subject  of  the  jurisdiction  of 
the  courts  of  Scotland,  in  respect  to  foreign 
matters,  observe's  "that  the  proper  place  for 
punishment  is  where  the  crime  is  committed  ; 
but  a  claim  for  reparation,  arising  from  a  for- 
eign delinquency,  is  different ;  being  founded 
on  the  rules  of  common  justice,  it  is*a  [*1 1 1 
claim  that  undoubtedly  belongs  to  the  juris- 
diction under  consideration.  No  man,  Vho 
injures  another,  ought  to  reckon  himself  se- 
cure anywhere,  till  he  make  reparation  ;  and 
if  he  be  obstinate  or  refractory,  justice  requires 
that  he  be  compelled,  wherever  found,  to  make 
reparation."  A  person,  it  is  true,  may  do 
what  he  pleases  with  his  own  property,  but 
not  so  as  to  injure  the  property  of  another. 
That  the  plaintiff  had  sustained  a  great  in- 
jury, and  that  the  defendant  is  the  sole  and 
culpable  author  of  that  injury,  cannot  be 
doubted.  The  plaintiff  is  entitled  to  redress 
somewhere,  and  why  not  in  this  court  ?  The 
defendant  is  not  deprived  of  any  advantage  of 
which  she  might  avail  herself  in  Scotland. 
Whatever  would  be  a  justification  where  the 
offense  was  committed,  will  be  a  justification 
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win-re  the  offense  is  tried.  (Cowp.,  178.)  Had 
atitumpsit,  or  any  oilier  form  of  action  been 
brought,  the  same  objections  might  have  been 
made  us  have  been  raised  in  the  present  case  ; 
and  in  estimating  the  damages,  the  same  refer- 
ence would  have  been  made  to  the  laws  of 
Great  Britain.  Again,  the  objection  to  the 
jurisdiction  comes  too  late  after,  a  plea  in 
bur,  and  a  verdict.  (2  Mod..  273  ;  Cowp.,  166, 
172.) 

2.  The  averment  in  the  declaration,  that  the 
act  of  the  defendant  was  contrary  to  the  law 
of  Great  Britain,  was  unnecessary.  It  would 
have  been  sufficient  to  have  stated  that  the 
goods  and  ship  were  liable  to  seizure  by  the 
custom-house  officers, and  that  they  were  seized. 
It  was  not  necessary,  therefore,  to  prove  the 
statute  law  of  Great  Britain.  Material  aver- 
ments only  need  be  proved  in  this  action.  The 
defendant  is  not  charged  with  violating  the 
laws  of  Great  Britain,  out  with  an  act  which 
she  knew,  at  the  time,  was  wrong,  and  would, 
if  discovered,  prove  injurious  to  the  plaintiff. 
Her  knowledge  of  the  law,  and  of  the  impro- 
priety of  the  act,  is  evident,  from  her  whole 
conduct,  and  her  written  declaration  puts  her 
knowledge  beyond  all  question.  Why,  then, 
should  the  plaintiff  be  put  to  the  expense,  and 
delay,  of  procuring  documentary  evidence  of 
British  statutes,  when  the  defendant  confesses 
her  knowledge  of  the  laws,  and  the  injury 
112*]  *she  has  done  to  the  plaintiff  by  a 
transgression  of  them  ?  It  was  enough  to  prove 
the  seizure  for  the  cause  alleged  ;  and  it  was 
then  incumbent  on  the  defendant  to  show  that 
the  seizure  was  unauthorized.  The  cases  cited 
by  the  other  side  are  not  applicable.  In  all  of 
them  the  defendant  sets  up  the  foreign  law, 
in  order  to  defeat  the  title  of  the  plaintiff,  ac- 
quired by  the  law  of  the  country  where  the 
suit  was  brought.  Restinsr  his  whole  defense 
on  the  law  of  a  foreign  country,  in  opposition 
to  the  domestic  law,  the  English  court,  and 
this  court,  very  properly,  required  the  proof 
of  such  law  to  be  made  out  by  the  most  au- 
thentic documents.  Though  the  local  regu- 
lations, or  municipal  laws  of  a  foreign  coun- 
try, are  generally  to  be  proved  as  facts,  and 
authenticated  by  written  documents ;  yet 
where  a  foreign  statute  or  ordinance  relates  to 
the  commercial  intercourse  with  other  nations, 
and  affects  the  subjects  of  all  nations,  it  may 
be  considered  as  a  general  law,  known  to  all 
the  world,  and  may  be  proved  by  parol.  In 
the  case  of  Talbot  v.  Seaman  (1  Cranch,  38) 
the  Supreme  Court  of  the  United  States  seemed 
to  think  that  the  marine  ordinances  of  a  for- 
eign nation  might  be  read  without  being 
proved  ;  and  they  decided  that  a  public  decree 
of  the  government  of  France,  on  a  subject  of 
common  concern  to  all  nations,  having  been 
promulgated  by  the  government  of  the  United 
States,  as  a  law  of  France,  might  be  read  with- 
out proof.  The  marine  ordinances  of  France 
are  often  read  from  Valin  ;  and,  in  cases  of  in- 
surance, at  Nisi  Prius,  before  the  judges  of 
this  court,  the  ordinances  of  Spain,  in  relation 
to  her  colonies,  have  been  allowed  to  be  proved 
by  parol. 

Mr.  Emmet,  in  reply,  observed  that  the  case 
of  Tulbiit  v.  Seaman  was  in  the  Admiralty 
Court,  which  is  bound  to  take  notice  of  the 
maritime  laws  of  all  countries  ;  and  that  the 


copy  of  the  French  decree  was  taken  from  the 
office  of  the  Secretary  of  State,  and  authenti- 
cated by  the  act  of  the  government  of  the  Unit- 
ed States.  Courts  of  common  law  are  not  bound 
to  know  the  laws  of  foreign  *coun-  [*113 
tries ;  but  they  must  be  produced  duly  authen- 
ticated and  proved. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court:  <*• 

A  new  trial  is  moved  for,  in  this  cause,  upon 
two  grounds. 

1.  That  as  the  plaintiff  had  declared  in  tort, 
the  evidence  was  not  sufficient  to  prove  it,  in- 
asmuch as  an  action  for  a  misfeasance,  or  tort,, 
cannot  be  maintained  for  an  act  done  merely 
in  contravention  of  the  revenue  laws  of  Great 
Britain. 

2.  A  book  entitled  "  The  Law  of  Shipping," 
&c.,  was  not  legal  evidence  of  the  statute  laws, 
of  Great  Britain,  and  that  parol  evidence  there- 
of could  not  be  received. 

The  defendant  cannot  avail  herself  of  the 
first  ground,  on  a  motion  for  a  new  trial.  If 
the  plaintiff  has  not  disclosed,  in  his  declara- 
tion, a  cause  of  action,  cognizable  by  this 
court,  that  must  be  taken  advantage  of  in 
another  way.  The  judge,  at  the  trial,  was  au- 
thorized to  try  the  issue  of  fact  only,  between 
the  parties,  and  was  not  to  decide  whether  the 
facts  set  forth  in  the  declaration,  if  true, would, 
or  would  not  entitle  the  plaintiff  to  judgment, 
on  the  return  of  the  postea.  But  I  think  if 
this  objection  were  permitted  to  be  urged,  on 
a  motion  for  a  new  trial,  that  it  comes  too  late. 
It  is  not  denied  that,  in  consequence  of  the 
acts  of  the  defendant,  the  plaintiff  has  been 
greatly  damnified  ;  and  it  is  conceded,  also, 
that  the  courts  of  Great  Britain  would  be  com- 
petent to  redress  the  injury  the  plaintiff  has 
sustained.  But  the  jurisdiction  of  this  court 
is  denied.  The  defendant  has  submitted  to  the 
jurisdiction  of  this  court,  and  by  pleading  a 
plea  in  bar,  has,  in  fact,  affirmed  it,  and  is, 
therefore,  now  precluded  from  making  the  ob- 
jection. To  this  point  the  cases  are  full  and 
explicit.  (Mostynv.  Faljrigas,  Cowp.,  72  ;  Co. 
Lit.,  127  b  ;  Harrington  v.  Venables,  T.  Raym., 
34  ;  Trelawny  v.  Williams,  2  Vern.,  484.)  For 
these  reasons,  we  are  of  opinion  that,  upon  the 
first  ground,  a  new  trial  ought  not  to  be  grant- 
ed. We  wish,  however,  not  to  be  *un-  [*1 14 
derstood  as  entertaining  the  least  doubt  of  our 
jurisdiction  in  this  case. 

The  other  point  is  equally  clear.  It  is  not 
necessary,  on  this  occasion,  to  decide  what  evi- 
dence we  should  require  of  the  statute  law  of 
Great  Britain,  or  the  written  law  of  any  other 
country.  Here  the  defendant  has,  in  writing, 
confessed  that  these  goods  were  shipped  con- 
trary to  the  laws  of  the  country  to  which  they 
were  carried.  She  calls  them  "  contraband 
goods,  "and  stipulates  to  indemnify  the  plaint- 
iff for  all  the  injury  he  may  sustain,  in  conse- 
quence of  her  misconduct. 

The  master  of  the  ship  proves  (and  to  his 
testimony  there  does  not  appear  to  have  been 
any  objection  at  the  trial)  that  it  was  contrary 
to  the  revenue  laws  of  Great  Britain,  to  import, 
in  American  bottoms,  goods  of  the  description 
of  those  in  question,  and  that  such  importa- 
tion would  subject  the  vessel  to  seizure  and 
condemnation.  This  evidence  of  the  revenue 
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laws  of  Great  Britain,  in  my  opinion,  was 
abundantly  sufficient,  without  reading  Reeves' 
Law  of  Shipping,  in  support  of  it.  The  court 
are,  therefore,  of  opinion  that  a  new  trial  ought 
to  be  denied. 

Rule  refused.1 

Cited  In— 5  Cow.,  115;  6  Cow.,  429;  6  Wend.,  483 ;  5 
N.  Y.,  440 ;  11  Abb.  N.  S.,  417 ;  2  E.  D.  Smith,  39 ;  3  Co. 
K.,  223 ;  6  How.  (IT.  S.),  30. 


115*]  *  JACK  SON,  ex  dem.  THE  RECTOR, 
CHURCHWARDENS,  &c.,  OF  ST.  GEORGE'S 
CHURCH,  in  the  Parish  of  Newburgh  ;  THE 
TRUSTEES  OF  ST.  GEORGE'S  CHURCH, 
in  said  Parish  ;  THE  TRUSTEES  OF  THE 
PARISH  OF  NEWBURGH  ;  AND  CAVE 
JONES,  9 

MICHAEL  NESTLES. 

Ejectment — Incorporation  of  Religious  Societies 
— Trustees  de  facto — Glebe  Land. 

In  an  action  of  ejectment,  on  several  demises 
(one  of  which  was  from  the  trustees  of  the  parish 
of  Newburgh,  elected  under  an  incorporation  pur- 
suant to  the  Act  of  the  Legislature  to  provide  for 
the  incorporation  of  religious  societies,  passed  in 
March,  1801),  to  recover  the  possession  of  100  acres 
of  land,  part  of  500  acres,  granted  by  a  charter  of 
incorporation,  in  1752.  for  the  use  of  a  minister  of 
the  Church  of  England  against  the  tenant  claim- 
ing to  hold  under  the  trustees  of  the  same  parish, 
elected  pursuant  to  an  act  of  the  Legislature, 
passed  in  April,  1803,  relative  to  the  said  glebe ;  it 
was  held  that  the  lessors  of  the  plaintiff  were  not 
entitled  to  recover  the  premises  against  the  tenants 
in  possession. 

THIS  was  an  action  of  ejectment,  for  lands 
in  the  village  of  Newburgh,  in  the  County 
of  Orange.  The  cause  was  tried  at  the  Orange 
Circuit,  before  Mr.  Justice  Tompkins,  on  the 
26th  November,  1806.  The  lessors  of  the 
plaintiff  claimed  the  premises  in  question,  as 
parcel  of  100  acres  of  land  belonging  to  an 
Episcopalian  minister,  duly  inducted  as  rector 
of  St.  George's  Church  in  the  parish  of  New- 
burgh. 

On  the  trial  the  lessors  of  the  plaintiff  pro- 
duced in  evidence  a  grant  or  charter  from 
George  II.,  dated  the  26th  March,  1752,  which 
recited  a  petition  from  Alexander  Colden  and 
Richard  Albertson,  trustees,  and  others,  pro- 
prietors and  inhabitants  of  a  tract  of  laud  called 
the  Newburgh  patent,  setting  forth  among  other 
things,  that  letters  patent  had  been  granted  of 
a  tract  of  land  containing  2,190  acres  within 
the  said  patent,  to  eight  palatines  and  their 
families,  which  letters  patent  had  granted  a 
glebe  of  500  acres  of  the  said  tract  to  two  of 
the  said  palatines,  and  their  successors  for- 
ever, as  trustees  for  the  benefit  of  a  Lutheran 
minister,  to  have  the  care  of  souls  of  the  in- 
habitants of  the  said  tract  of  2,190  acres  of 
land  ;  that  all  the  said  palatine  families  had 
sold  their  several  lots  to  the  petitioners,  and 
had  removed  into  the  County  of  Albany  ;  and 
that  after  their  removal  the  male  inhabitants 
of  the  said  tract  above  the  age  or  twenty-one 
years,  had  met  and  elected  the  said  Alexander 
Colden  and  Richard  Albertson  trustees  of  the 
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said  glebe  of  land,  who  took  possession  there- 
of ;  and  further  reciting  that  the  said  trustees, 
with  the  consent  of  the  proprietors  and  inhab- 
itants of  the  said  tract,  had,  by  deed,  dated 
the  14th  *March,  1752,  surrendered  [*11O 
up  the  said  letters  patent,  so  far  as  it  related 
to  the  said  glebe  of  500  acres  of  land,  and  the 
incorporation  of  the  said  trustees.  The  said 
charter  then  constitutes  the  said  Alexander 
Colden  and  Richard  Alberton,  and  their  suc- 
cessors, a  body  corporate,  by  the  name  of  the 
"  trustees  of  the  parish  of  Newburgh,"  and 
"  grants  and  confirms  unto  the  said  Alexander 
Colden  and  Richard  Albertson,  trustees  of  the 
parish  of  Newburgh  aforesaid,  and  to  their 
successors  forever,  to  and  for  the  benefit  and 
behoof  of  a  minister  of  the  Church  of  En- 
gland, as  established  by  law,  to  have  the  care 
of  souls  of  the  before  recited  tract  of  2,190 
acres  of  land,  and  of  -a  schoolmaster,  to  teach 
and  instruct  the  children  of  the  said  inhabit- 
ants of  the  aforesaid  tract ;  the  said  500  acres 
of  land,  lying  and  being  in  Ulster  County 
aforesaid,  between  the  lots  No.  5  and  6,  and 
bounded  northerly  by  lot  No.  6,  now  belong- 
ing to  John  Wendell,  southerly  by  lot  No.  5, 
now  belonging  to  the  heirs  of  James  Smith, 
deceased,  easterly  by  Hudson's  River,  and 
westerly  by  lands  formerly  granted  to  John 
Spratt."  "  To  have  and  to  hold  the  aforesaid 
tract  of  500  acres  of  land  and  premises,  with 
the  hereditaments  and  appurtenances,  unto 
the  said  Alexander  Colden  and  Richard  Alber- 
ton, as  first  trustees  of  the  parish  of  Newburgh 
aforesaid,  during  their  natural  lives,  and  resi- 
dence on  the  aforesaid  tract  of  2,190  acres  of 
land,  and  to  their  successors  forever.  But  to 
and  for  the  proper  use,  benefit  and  behoof  of 
a  minister  of  the  Church  of  England,  as  by 
law  established,  to  have  the  care  of  souls  of 
the  inhabitants  of  the  aforseaid  tract  of  2,190 
acres  of  land,  and  of  a  schoolmaster  to  teach 
and  instruct  the  children  of  the  aforesaid  in- 
habitants, and  their  successors  forever,  and  to 
no  other  use  whatsoever :  And,  for  the  per- 
petual preservation  and  confirmation  of  the 
aforesaid  trust,  and  the  better  improvement  of 
the  said  tract  of  500  acres  of  land,  to  and  for 
the  uses  aforesaid  ;  We  do  likewise  give  and 
grant,  that  upon  the  death,  disability  or 
absence  of  the  same  Alexander  *Col-  [*117 
den  and  Richard  Albertson,  or  either  of  them, 
or  their  successors,  it  shall  and  may  be  lawful 
to  and  for  all  the  inhabitants  of  the  aforesaid 
tract  of  2,190  acres  of  land,  being  males,  and 
above  the  age  of  twenty-one  years,  to  assem- 
ble and  meet  together,  at  any  time  or  times 
hereafter,  upon  some  part  of  the  said  tract  of 
500  acres  of  land,  and,  by  majority  of  voices, 
to  elect  and  choose  other  trustee  or  trustees,  in 
the  room  and  instead  of  such  trustee  or 
trustees,  so  dying,  removing,  or  otherwise  dis- 
abled, which  trustee  or  trustees  so  chosen, here- 
after, shall  be  trustee  or  trustees  of  the  parish 
of  Newburgh  aforesaid,  to  all  intents  and  pur- 
poses, as  if  they  had  been  herein  nominated, 
for  the  ordering  and  management  of  the  said 
500  acres  of  land  ;  And  we  do  hereby  further 
give  and  grant  unto  the  said  Alexander  Colden 
and  Richard  Albertson,  the  present  trustees  of 
the  parish  of  Newburgh,  and  their  successors, 
full  power  and  authority,  to  lease,  or  grant 
for  any  term  of  years  for  lives,  forever,  300 
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acres  of  the  said  500  acres  of  land,  to  be  laid 
out  in  lots  of  one  acre  in  each  lot,  reserving 
the  annual  rent  of  5«.  for  each  acre  lot,  at  the 
least,  to  be  paid  to  the  said  trustees,  for  the 
use  and  benefit  of  such  minister  and  school- 
master as  aforesaid,  and  that  the  remaining 
200  acres  of  the  said  500  acres  of  land  (after 
reserving  a  sufficient  quantity  for  a  church 
and  cemetery,  or  churchyard)  shall  forever 
hereafter,  be  and  remain  for,  and  as  a  glebe, 
for  the  use  of  a  minister  of  the  Church  of 
England,  as  by  law  established,  to  have  the 
care  of  souls  of  the  inhabitants  of  the  said 
tract  of  2,190  acres  of  land,  and  of  a  school- 
master to  teach  and  instruct  the  children  of 
the  inhabitants  of  the  said  tract,  in  such  pro- 
portions as  the  said  trustees  shall  think  meet, 
proper  and  convenient :  And  that  the  said 
trustees,  and  their  successors,  forever  here- 
after, with  the  consent  of  the  major  part  of 
the  freeholders  of  the  aforesaid  tract  of  2,190 
acres  of  land,  being  resident  thereon,  shall  and 
may,  from  time  to  time,  and  as  often  as  the 
same  shall  be  vacant,  call,  choose,  and  present 
118*]  a  good  and  *sufflcient  minister  of  the 
Church  of  England,  as  by  law  established,  to 
officiate  upon  the  said  glebe,  and  to  have  the 
care  of  souls  of  the  inhabitants  of  the  afore- 
said tract  of  2,190  acres  of  land,  and  to  nomi- 
nate and  appoint  a  good  and  sufficient  school- 
master, to  teach  and  instruct  the  children  of 
the  said  inhabitants  ;  Provided  always,  that 
such  minister  shall  be  instituted  and  inducted, 
in  such  manner  as  shall  be  most  suitable  and 
agreeable  to  our  instructions  to  our  governors 
of  our  said  Province  of  New  York,  for  the 
time  being  :  And  we  do  hereby  further  grant 
unto  the  said  Alexander  Colden  and  Richard 
Albertson,  and  their  successors,  trustees  of  the 
parish  of  Newburgh,  free  and  full  liberty  and 
license,  to  hold  and  keep  a  public  fair,  upon 
the  said  tract  of  500  acres  of  land,  on  the 
second  Tuesdays  in  April  and  October,  in 
every  year  forever  hereafter,  where,  as  well 
all  the  inhabitants  of  the  aforesaid  tract  of 
2,190  acres  of  land,  as  those  of  the  neighbor- 
ing settlements  and  counties,  and  all  other 
persons  whatsoever,  may  buy  and  sell  any 
horses,  sheep,  neat  cattle,  or  any  goods,  wares 
and  merchandises,  whatever,  without  paying 
any  toll,  or  other  fee  for  the  same." 

The  lessors  of  the  plaintiff  then  proved  that, 
during  the  time  of  the  said  trustees,  and  a 
short  time  after  the  granting  the  said  charter, 
100  acres  of  the  said  500  acres  of  land  were 
surveyed  and  set  off  for  the  use  of  a  min- 
ister of  the  Church  of  England.  A  short  time 
afterwards,  Mr.  Watkins,  a  minister  of  the 
Church  of  England,  was  inducted,  agreeably 
to  the  charter,  and  had  possession  of  the  100 
acres,  as  minister,  and  continued  in  possession 
thereof,  several  years,  officiating  as  minister 
on  the  said  glebe.  Mr.  Sears,  a  minister  of 
the  Church  of  England,  was  inducted  after 
Mr.  Watkins,  and  a.s  his  successor,  pursuant 
to  the  charter,  and  took  possession  of  the  said 
glebe,  and  continued  in  possession  of  it  offici- 
ating as  minister,  until  the  commencement  of 
the  war,  in  1775.  During  the  time  that  Mr. 
Sears  was  in  possession  of  the  the  glebe,  a 
house  was  erected  thereon,  for  the  use  of  the 
minister.  After  the  war,  in  1785,  or  1786,  Mr. 
119*]  Sperine,  a  minister  *of  the  Episcopal 
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Church, was  employed  to  officiate  on  the  glebe, 
and  continued  in  possession  thereof,  until  1793 
or  1794. 

It  was  also  proved  that  the  premises  in  ques- 
tion, and  the  possession  of  the  defendant,  are 
parcel  of  the  said  100  acres,  called  the  parson- 
age lot,  or  glebe.  It  was  admitted  that  two 
freeholders  of  the  said  patent,  called  the  Ger- 
man patent,  being  Episcopalians,  were,  on  the 
4th  November,  1805,  and  prior  to  the  de- 
mises laid  in  the  declaration,  elected  trustees 
of  the  parish  of  Newburgh,  pursuant  to  a  pub- 
lic notice,  addressed  to  all  the  male  inhabitants 
of  the  age  of  twenty-one  years,  residing  on  the 
tract  of  land,  known  by  the  name  of  the  Ger- 
man patent,  and  belonging  to  the  Protestant 
Episcopal  Church.  At  the  time  of  the  election 
of  the  said  two  trustees,  there  were  no  persons 
residing  on  the  said  patent,  who  claimed  to  be 
trustees  of  the  said  parish.  At  the  election 
held  in  pursuance  of  the  said  notice,  a  large 
majority  of  the  inhabitants  of  the  said  patent, 
who  assembled  to  vote,  were  excluded  from 
voting,  because  they  were  not  Episcopalians, 
and  for  that  reason  only.  None  but  Episco- 
palians, who  constituted  about  one  tenth  part 
of  the  inhabitants,  were  allowed  to  vote  at  the 
said  election.  The  trustees  so  elected,  entered 
on  the  premises,  and,  afterwards,  the  present 
action  was  commenced. 

It  was  further  proved,  that  in  1803,  Hugh 
Walsh  and  Levi  Dodge,  as  trustees  of  the  par- 
ish of  Newburgh,  together  with  about  one 
third  part  of  the  freeholders  and  inhabitants 
of  the  said  German  patent,  presented  a  petition 
to  the  Legislature,  requesting  certain  amend- 
ments to  the  said  charter.  In  consequence  of 
this  petition,  which  was  publicly  known  on 
the  patent,  the  Legislature  passed  an  act,  on 
the  6th  of  April,  1803,  entitled  "An  Act  to 
alter  and  amend  the  charter  of  the  glebe  land 
in  the  German  patent,  in  the  village  of  New- 
burgh ;  the  material  part  of  which  is  as  fol- 
lows : 

"  Whereas,  a  glebe  of  five  hundred  acres  of 

land,  situate  in  the  town  of  Newburgh,  and 

County  of  Orange,  was  granted  by  letters  patent 

under  the  great  seal  of  the  then  *Prov-  [*1 2O 

ince  of  New  York,  on  the  26th  day  of  March, 

one  thousand  seven  hundred  and  fifty-two,  to 

Alexander  Colden  and  Richard  Albertson,  and 

their  successors,  as  trustees  of  the  parish  of 

Newburgh,  and  to  the  inhabitants  then  living 

on  the  German  patent,  for  the  support  of  a 

minister  of  the  Church  of  England,  as  then  by 

j  law  established,  and  a  schoolmaster,  to  have 

the  care  of  souls,  and  the  instruction  of  the 

children  of  the  inhabitants  of  the  German 

•  patent :  And  whereas,  there  now  is  not,  nor 

i  has  there  been  for  several  years  last  past,  any 

I  such  minister  in  said  village :  And  whereas, 

Hugh  Walsh  and  Levi  Dodge,  trustees  of  said 

;  parish,  together  with  the  inhabitants  of  said 

j  patent,  have  by  their  petition  prayed  that  the 

said  charter  be  by  law  altered  and  amended, 

so  as  to  meet  their  interest  and  convenience  ; 

Therefore,  Be  it  enacted,  &c.,  that  it  shall  and 

may  be  lawful  for  the  inhabitants  residing  on 

;  the  said  German  patent,  who  shall  have  a  right 

I  to  vote  at  the  annual  town-meetings,  to  meet 

;  together  in  the  village  of  Newburgh,  on  the 

1  second  Tuesday  of  May  next,  at  some  proper 

place,  to  be  appointed  by  any  justice  of  the 
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peace  within  the  said  village,  and  notified  to 
the  inhabitants  of  said  patent,  at  least  one  week 
previous  to  the  said  second  Tuesday  of  May, 
and  then  and  there  to  choose,  by  a  plurality 
of  votes,  three  persons,  inhabitants  of  the  said 
patent,  to  officiate  as  trustees  of  the  aforesaid 
irlcbe,  who  shall  hold  their  offices  for  one  year, 
and  until  others  shall  be  chosen  in  their  stead  ; 
and  the  said  trustees  so  chosen  shall  have  the 
like  powers  to  do,  and  the  like  duties  to  per- 
form, as  the  trustees  of  the  parish  of  New- 
burgh  have  heretofore  been  possessed  of  and 
done ;  and  such  justice  shall  preside  at  such 
meeting,  and  shall  declare  the  persons  having 
the  greatest  number  of  votes,  as  duly  chosen 
trustees  ;  and  on  every  second  Tuesday  in  May, 
after  the  first  election  of  trustees,  there  shall 
in  like  manner  be  a  new  election  for  trustees 
of  the  glebe,  and  the  trustees  for  the  time  being 
shall  perform  the  several  duties  required,  from 
121*]  said  justice,  in  respect  to  notifying  *the 
meeting  of  the  inhabitants  of  said  patent,  and 
presiding  at  such  election. 

"II.  And  be  it  further  enacted,  that  the 
moneys  arising  from  the  annual  income  of  the 
glebe,  shall  forever  hereafter  be  appropriated 
solely  to  the  support  of  schools  on  said  glebe  ; 
that  the  sum  of  two  hundred  dollars  of  such 
moneys  shall  be  paid  on  the  first  Tuesday  in 
May,  in  every  year,  by  the  trustees  of  the  glebe 
to  the  trustees  of  the  Academy  of  Newburgh, 
who  shall  apply  the  said  sum  of  two  hundred 
dollars,  solely  to  the  use  of  schools  taught  in 
said  academy ;  and  that  the  remainder  of  the 
money  arising  from  such  annual  income,  shall 
be  paid  to  the  trustees  of  the  other  schools 
which  are,  or  may  hereafter  be,  established  on 
the  glebe,  in  such  manner,  and  in  such  pro- 
portion as  the  inhabitants  aforesaid,  from  time 
to  time,  shall  order  and  direct.  Provided  al- 
ways, that  if,  at  any  time  hereafter,  a  minister 
of  the  Episcopal  Church  shall  be  inducted  on 
said  patent,  as  nearly  in  conformity  to  said 
charter  as  may  be,  then  it  shall  and  may  be 
lawful  for  the  said  trustees  of  the  glebe  to  pay 
annually,  for  the  support  of  said  minister,  such 
proportion  of  the  moneys  aforesaid,  as  shall 
be  reasonable,  according  to  the  true  intent  and 
meaning  of  said  charter." 

A  majority  of  the  inhabitants  on  the  said 
patent  elected  three  trustees  in  pursuance  of 
the  said  act,  and  these  trustees,  and  the  de- 
fendant, hold  the  premises  in  question.  The 
lessors  of  the  plaintiff  further  offered  to  prove 
that  the  persons  whose  names  were  recited  in 
the  said  act  of  1803,  as  trustees,  were  not  of 
the  parish  of  Newburgh,  at  that  time,  and  that 
neither  the  said  Hugh  Walsh,  or  Levi  Dodge, 
nor  any  persons,  as  trustees,  had  ever  executed 
any  deed  of  surrender,  before  or  since  the 
passing  of  the  said  act ;  which  testimony  was 
overruled  by  the  judge. 

It  further  appeared  in  evidence  that  Cave 
Jones,  a  regular  clergyman,  in  communion 
with  the  Protestant  Episcopal  Church,  in  the 
122*]  State  of  New  York,  on  the  4th  day*of 
November,  1805,  had  been  called,  chosen  and 
inducted  as  a  minister,  to  officiate  on  the  said 
glebe  ;  that  he  was  called  and  chosen  by  the 
said  persons  claiming  to  be  trustees  of  the 
parish  of  Newburgh,  together  with  the  con- 
sent of  all  the  Episcopalians  residing  on  the 
said  patent,  and  was  inducted  by  the  wardens 
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and  vestrymen  of  St.  George's  Church,  in  said 
parish  (which  was  admitted  to  be  a  religious 
incorporation,  made  and  created  pursuant  to 
the  Act  of  the  Legislature  of  this  State,  en- 
titled "An  Act  to  provide  for  the  incorpora- 
tion of  religious  societies,"  passed  the  27th 
March/ 1801 ;  and  was  formed  on  the  4th  of 
November,  1803),  by  and  with  the  consent  of 
the  persons  claiming  to  be  trustees  of  the  par- 
ish of  Newburgh,  as  rector  of  said  church  ; 
and  that,  as  such  rector,  he  afterwards,  and 
before  the  commencement  of  this  suit,  entered 
into  possession  of  the  glebe  house,  &c. 

The  counsel  for  the  defendant  then  moved 
that  the  lessors  of  the  plaintiff  should  be  called 
to, produce  further  evidence,  or  be  nonsuited. 
No  further  evidence  being  offered,  they  were 
directed  to  be  called  and  nonsuited. 

A  motion  was  made,  at  the  last  term,  to  set 
aside  the  nonsuit,  on  the  following  grounds : 

1.  That,  by  the  charter  of  1752,  none  but  Epis- 
copalians were  qualified  to  vote,  or  were  eligi- 
ble, as  trustees  of  the  parish  of  Newburgh. 

2.  That,  by  the  constitution  of  the  State,  none 
but  Episcopalians  could  vote  for,  or  be  elected 
as  trustees,  under  the  said  charter.     3.  That 
the  act  of  the  Legislature,  altering  the  charter, 
was  unconstitutional ;   or,  if  not  unconstitu- 
tional, it  was  passed  under  a  misapprehension 
of  the  rights  and  interests  of  the  parties,  oc- 
casioned by  the  misrepresentations  of  those  at 
whose  instance  and  for  whose  benefit  the  act 
was  passed  ;  and  that,  as  there  was  no  surren- 
der of  the  interest  in  the  said  land,  the  same 
cannot  be  affected  by  the  said  act.     4.  That 
the  Episcopalians  residing  on  the  said  patent, 
having  never  joined  in  the  petition  for  the  said 
act,  or  acquiesced  in,  or  acted  under  it,  ought 
not  to  be  affected  by  it.     5.  That  the  100  acres 
having  been  set  apart  for  such  minister,  as  the 
charter  directed,  *when  such  minister  [*123 
was  inducted,  the  use  was  executed  ;  and  that 
Cave  Jones,  having  been  duly  inducted  as  such 
minister,  was  entitled  to  recover  the  possession, 
as  the  successor  of  the  last  rector  of  the  said 
parish.     6.  That  if  Cave  Jones,  as  such  rector, 
is  not  entitled  to  recover  the  premises,   the 
trustees  of  the  parish  of  Newburgh,  at  least, 
are  entitled  to  the  possession. 

Mr.  Fisk,  for  the  plaintiff.     By  the  charter, 
or  grant  of  the  26th  of  March,  1752,  none  but 
Episcopalians,   or  persons  belonging   to   the 
Church  of  England,  were  entitled  to  vote  for, 
or  be  elected  trustees.     When  all  the  inhabit- 
ants of  the  tract  are  mentioned,  Episcopalians 
only  are  intended.     It  was  clearly  so   under- 
stood by  the  grantees,  who  set  apart  100  acres 
of  the  land  for  the  use  of  an  Episcopal  minis- 
ter, who  continued  in  possession  20  years.  By 
the  36th  section  of  the  constitution  of  this 
State,  all  the  royal  grants  and  charters  prior 
to  the  14th  of  October,    1775,   are  expressly 
confirmed  ;  and  by  the  38th  section  of  the  con- 
stitution, the  free  exercise  and  enjoyment  of 
religious  profession  and  worship  is  declared, 
without  discrimination    or  preference.     The 
constitution  intended  to  secure  to  every  relig- 
ious denomination  their  property  and*  rights. 
1  By  the  Act  of  the  Legislature  of  the  6th  of 
|  April,  1784  (7  Sess.,  ch.  18,  Greenleaf's  ed.  of 
!  the  laws  of  New  York,  Vol.  I.,  p.   71),  all  re- 
;  ligious  denominations  are  empowered  to  ap- 
i  point  trustees,  who  shall  be  a  body  corporate, 
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to  take  care  of  the  temporalities,  and  transact 
the  affairs  of  their  respective  congregations  or 
societies.  By  the  Act  to  provide  for  the  in- 
corporation of  religious  societies,  passed  the 
27th  of  March,  1801  (Revised  Laws  of  N.  Y., 
Vol.  I.,  p.  886),  the  first  section  of  which  re- 
lates to  Protestant  Episcopal  churches,  the 
mode  of  electing  churchwardens  and  vestry- 
men, and  the  qualifications  of  electors,  are  pre- 
scribed. No  persons  have  a  right  to  vote  but 
such  as  belong  to  the  same  church  or  congre- 
gation. 

A  large  majority  of  the  inhabitants  now  on 
the  patent  are  not  Episcopalians  ;  and  if  every 
male  inhabitant,  of  the  age  of  21  years,  without 
regard  to  his  religious  profession,  be  allowed 
to  vote,  the  church  may  be  forever  kept  vacant, 
and  the  intention  of  the  charter  be  thereby  de- 
124*]  feated.  *It  would  be  absurd  to  allow 
persons  to  vote,  under  the  charter  who  are  in- 
terested, and  disposed  to  vote  in  such  a  way 
as  to  defeat  the  very  object  of  that  charter.  If 
all  the  inhabitants  have  a  right  to  vote,  and 
will  not  vote  for  an  Episcopalian,  then  a  man- 
damus may  be  necessary  to  compel  them  to 
vote  for  such  trustees.  In.  1803  the  inhabit- 
ants petitioned  the  Legislature  to  devest  the 
land,  and  appropriate  it  solely  to  the  use  of 
schools.  But  if  the  land  had  once  vested  in 
trustees,  under  the  charter,  it  became  vested 
again  in  the  trustees  elected  in  1805 ;  and  they 
could  do  no  more  than  to  set  it  apart,  pursuant 
to  the  charter,  for  the  use  of  an  Episcopal 
minister  and  a  school. 

According  to  the  true  and  legal  construction 
of  the  charter,  then,  none  but  Episcopalians 
had  a  right  to  vote,  or  if,  before  the  constitu- 
tion was  formed,  all  the  inhabitants  of  the 
patent  had  a  right,  yet  since  that  time,  no  per- 
sons but  such  as  belong  to,  or  are  of  the  com- 
munion of  that  particular  church,  have  a  right 
to  vote,  or  act  in  regard  to  the  management  of 
its  temporal  and  religious  concerns. 

Have  the  rights  of  the  plaintiff  been  devested 
by  the  Act  of  1803  ?  It  can  never  affect  the 
rights  of  the  Episcopal  inhabitants,  as  they  did 
not  join  in  the  petition.  If  it  be  granted  that 
the  Legislature  have  power  to  interfere  and  di- 
rect the  mode  in  which  the  charter-officers  are 
to  be  elected,  it  does  not  follow  that  they  can 
take  away  the  property  of  the  grantees.  In 
the  preamble  to  the  act,  Hugh  Walsh  and  Levi 
Dodge  are  stated  to  be  trustees,  when,  in  fact, 
thev  were  not  trustees.  It  would  be  strange 
and  unjust  if  mere  strangers  might,  by  a  peti- 
tion to  the  Legislature,  obtain  a  grant  of  the 
property  of  others.  The  Legislature  had  no 
right  to  make  such  a  grant ;  and  if  the  act  has 
been  passed  under  a  mistake,  or  through  mis- 
representation, it  cannot  operate  against  those 
who  were  strangers  to  the  act,  and  who  did 
not  join  in  the  petition.  (Jackson  v.  Gatlin,  1 
Johnson,  253.)  The  land  having  once  vested 
in  the  grantees,  under  the  charter,  it  could  not 
be  lawfully  taken  away  from  them,  without 
their  consent. 

1 25*J  Messr*.  *J.  Rtddt'ffand  T.  A.  Emmet, 
contra.  The  original  charter  was  to  certain  pala- 
tines, who  were  German  Lutherans.  On  their 
removal  from  the  tract,  the  remaining  in- 
habitants, being  of  the  Church  of  England,  or 
Episcopalians,  met  together,  elected  trustees, 
surrendered  the  original  patent,  and  obtained 
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a  new  charter  to  them  and  their  successors.  If 
none  but  persons  of  the  same  religious  de- 
nomination with  those  named  in  the  original 
grant  had  a  right  to  vote,  then  the  Episco- 
palians, in  1752,  had  no  right  to  elect  trustees. 
There  is  as  much  'ground  to  object  to  the 
charter  of  1752,  under  which  the  plaintiff 
claims,  as  to  the  Act  of  1803,  under  which  the 
defendant  holds.  The  Episcopalians,  in  1752, 
acted  in  the  same  manner  towards  the  Luther- 
ans as  the  Presbyterians,  in  1803,  have  acted 
towards  the  Episcopalians.  No  evidence  was 
offered  under  the  first  and  second  demises  : 
and  the  claim  of  the  plaintiff  rests  on  the  two 
last  demises.  There  are  two  sets  of  trustees, 
one  of  the  parish  of  Newburgh,  elected  pur- 
suant to  the  charter  under  which  the  plaintiff 
claims  ;  the  other  created  by  the  Act  of  1803. 

1.  It  is  said  that  none  but  Episcopalians 
have  a  right  to  vote  for  trustees.  But  the 
words  of  the  charter  are,  that  all  the  male  in- 
habitants of  the  tract,  of  the  age  of  twenty -one 
years,  are  to  elect  trustees,  and  that  the  trus- 
tees, with  the  consent  of  a  majority  of  the 
freeholders  of  the  tract,  are  to  call  and  present 
a  minister,  and  appoint  a  schoolmaster.  There 
is  nothing  in  the  charter  which  says  that  the 
person  entitled  to  vote  shall  be  Episcopalians. 
Admitting  the  fact  that,  at  the  time  the  char- 
ter was  granted,  all  the  inhabitants  were 
Episcopalians,  it  would  not  follow  that  the 
right  of  voting  was  to  be  always  confined  to 
persons  of  that  religious  demomination  ;  since 
it  was  not  to  be  presumed  that  persons  of 
the  same  religious  sect  would  forever  continue 
on  the  patent,  when  it  was  the  well  known 
policy  of  the  parent  country  to  encourage 
Protestants,  of  all  denominations,  to  settle  in 
the  colonies.  The  grant  was  not  solely  for  a 
religious  object,  but  for  moral  and  commercial 
purposes,  the  support  of  a  *school,  and  [*126 
the  upholding  of  a  fair  or  market.  In  the  lat- 
ter objects,  every  inhabitant  was  interested, 
whatever  might  be  his  particular  tenets  of  re- 
ligion. According  to  the  intent  of  the  charter, 
at  least  in  respect  to  a  school  and  fair,  every 
inhabitant  had  a  right  to  vote  for  trustees.  If 
so,  the  election  in  1805,  in  which  none  but 
Episcopalians  were  allowed  to  vote,  was  illegal. 

Again,  no  minister  could  be  called,  without 
the  consent  of  a  majority  of  the  freeholders 
on  the  patent.  The  trustees,  alone,  had  no 
power  to  appoint  a  minister.  But  it  is  said 
that  if  those  who  are  not  Episcopalians  are 
allowed  to  vote  for  trustees,  or  to  appoint  a 
minister,  the  intention  of  the  original  grant 
may  be  defeated.  But  the  rights  of  Episco- 
palians are  not  infringed.  The  trustees  would 
be  bound  to  fulfill  the  original  intent  of  the 
charter  ;  the  inconvenience  that  might  result 
from  the  necessity  of  compelling  the  trustees 
to  act,  furnished  no  legal  objection  to  the  con- 
struction of  the  charter  for  which  we  contend. 
Whenever  a  minister  of  the  Episcopal  Church 
is  properly  inducted,  the  trustees  are  bound  to 
appropriate  the  glebe  to  his  use.  This  is 
merely  a  question  of  property,  not  of  con- 
science. No  rights  of  conscience  have  been 
violated  in  this  case.  Compare  it  to  an  ad- 
vowson,  or  patronage.  A  patron,  in  England, 
possessing  an  advowson,  or  right  of  presenta- 
i  tion  to  a  church,  may,  by  common  law,  be  of 
1  any  religious  denomination  whatever.  A  Jew, 

JOHNS.  REP.,  3. 


1808 


JACKSON,  D.  v.  NESTLES. 


126 


if  he  purchases  an  estate,  to  which  advowson 
is  annexed,  may  present.  By  the  statute  of  3 
James  I.,  ch.  5.,  and  of  1  William  and  Mary, 
9608.  1,  ch.  26,  popish  recusants  convict,  and 
persons  who  will  not  subscribe  to  the  declara- 
tion mentioned  in  the  act  against  papists,  are 
disabled  from  presenting  to  a  benefice ;  but 
persons  of  every  other  religious  sect,  possess- 
ing an  advowson,  may  present.  (Cruise's  Dig. 
Tit.,  21,  ch.  2,  sec.  22-50.)  There  is  no 
ground  for  the  inference,  in  this  case,  that  be- 
cause the  inhabitant  of  the  patent,  at  the  time 
the  grant  was  made,  were  all  Episcopalians, 
that,  in  the  lapse  of  time,  other  inhabitants, 
who  were  not  Episcopalians,  might  not  vote 
in  the  choice  of  trustees.  Such  an  inference  is 
127*]  inconsistent  *with  the  principles  of  the 
English  common  law,  and  against  the  liberal 
policy  of  this  country. 

2.  Again,  it  is  said  that  none  but  an  Episco 
palian  could  be  elected  a  trustee,  or  rector. 
But  after  the  adoption  of  the  constitution  of 
this  State,  no  Episcopalian  could  be  elected  or 
inducted  under  the  charter.  Before  the  con- 
stitution was  adopted,  it  was  essential  that  the 
rector  or  clergyman  should  be  inducted  by 
the  governor  of  the  State,  pursuant  to  instruc- 
tions from  the  king  and  council,  or  by  the 
bishop  of  London.  As  the  rights  of  the  king, 
•or  bishop  of  London,  in  regard  to  the  churches 
in  this  State,  were  destroyed  by  the  Revolu- 
tion, it  was  impossible  to  carry  the  char- 
ter into  effect.  The  trust,  so  far  as  it  re- 
spected a  clergyman  of  the  Church  of  En- 
gland, ceased,  and  there  remained  only  the 
trust  as  to  a  school  and  fair.  By  an  act  of  the 
Legislature,  passed  the  17th  of  April,  1784 
{Greenleaf's  ed.  of  the  Laws  of  N.  Y.,  Vol.  I., 
p.  95),  the  charter  of'  Trinity  Church,  as  it 
respected  induction,  was  repealed.  This  act 
shows  clearly  the  opinion  of  the  Legislature, 
that  the  charter,  so  far  as  it  related  to  the  in- 
duction of  a  clergyman  of  the  Church  of  En- 
gland, could  not,  consistently  with  the  con- 
stitution of  the  State,  be  carried  into  effect. 
The  regulations  of  this  act,  however,  were 
confined  to  the  southern  district.  The  con- 
stitution was  left  to  have  its  full  effect  on  all 
the  charters  in  the  other  parts  of  the  State, 
which  were  not,  it  is  probable,  thought  of 
sufficient  importance  to  induce  an  application 
to  the  Legislature  to  revive  the  uses  and  trusts, 
as  it  respected  the  Episcopal  Church.  It  is  to 
be  observed,  also,  that  the  Legislature,  by  the 
Act  of  1784,  in  relation  to  Trinity  Church,  re- 
cognized and  confirmed  the  previous  acts  of 
the  council,  for  the  temporary  government  of 
the  southern  district,  who,  upon  the  petition 
of  sundry  persons,  and  to  prevent  dissensions, 
declared  the  places  of  the  churchwardens  and 
vestrymen  vacant,  and  vested  all  the  estate, 
real  and  personal,  of  the  corporation,  in  cer- 
tain persons  named  in  the  act. 

Induction,  in  England,  is  an  act  done  ex 
mandato  to  the  archdeacon.  (Cruise's  Dig. 
Tit.,  21,  ch.  2,  sec.  13.)  In  this  State,  before 
128*]  the  constitution,  *it  was  an  act  done 
according  to  a  mandate  from  the  king  to  the 
governor.  Who  became  the  heirs  and  suc- 
cessors of  the  crown,  in  relation  to  the  right 
of  induction  ?  As  the  governor  had  a  right 
to  induct  by  command  of  the  king  only, 
surely,  this  right  could  not  have  vested  in 
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the  churchwardens  and  vestrymen  at  New- 
burgh. 

3.  It  is  said  that  the  Act  of  1803  was  uncon- 
stitutional, or  passed  under  a  mistake,  as  to 
the  rights  of  the  plaintiffs.  We  contend  that 
the  act  was  constitutional,  and  as  it  granted 
the  land  to  the  trustees,  under  whom  the  de- 
fendant claims,  it  is  conclusive  in  this  cause. 
It  has  been  already  shown,  that  by  the  Revolu- 
tion, and  constitution  of  this  State,  the  trusts 
and  uses  of  the  charter,  as  it  respected  a 
minister  of  the  Church  of  England,  became 
extinct.  The  only  trust  or  use  remaining,  was 
in  relation  to  a  school  and  a  fair,  or  market ; 
and  in  regard  to  these  objects,  all  the  in- 
habitants, without  regard  to  religious  distinc- 
tions, were  interested,  and  had  a  right  to 
vote  in  the  choice  of  trustees,  and  to  petition 
the  Legislature.  No  rights  have  been  infringed. 
The  act  makes  no  new  law  ;  it  provides  that 
if,  at  any  time  thereafter,  a  minister  of  the 
Episcopal  Church  should  be  inducted,  as  near 
as  may  be,  according  to  the  charter,  that  the 
trustees  of  the  glebe  should  pay  to  him,  an- 
nually, a  reasonable  proportion  of  the  moneys 
arising  from  the  lands,  according  to  the  true 
intent  of  the  charter.  The  act  was,  therefore, 
wise  and  beneficial.  It  gave  effect  to  the  ex- 
isting trust  or  use,  as  to  a  school,  under  the 
charter,  and  left  the  other  use,  as  it  regarded  a 
minister,  untouched.  There  was  no  evidence 
of  any  surrender  of  the  charter ;  and  the  judge, 
at.the  trial,  declined  giving  any  opinion  as  to 
the  effect  of  any  misrepresentations  of  the 
Legislature.  The  Legislature  had  a  right  to 
vest  the  estate  without  a  surrender.  An  estate 
may  be  made  to  cease  by  statute  (Bac.  Abr. 
Statute,  E,  6  Rep. ,  40  ;  Mildmay's  case,  Cro. 
Eliz.,  379),  and  to  pass  and  vest,  in  a  manner 
different  from  what  it  could  by  the  common 
law.  (1  Lev.,  75  ;  T.  Raym.,  355  ;  2  Inst,  4th 
par.,  36.)  The  power  of  the  Legislature  is  un- 
limited, except  by  the  constitution.  It  may 
take  property  of  A  and  grant  it  to  B,  though 
it  is  bound,  undoubtedly,  in  justice  and  honor, 
to  make  full  compensation  *to  A;  but  [*129 
whether  this  be  done  or  not,  the  grant  to  B  is, 
nevertheless,  valid.  In  relation  to  the  rights 
of  property,  the  Legislature  is  supreme  and 
uncontrollable.  Without  wishing  to  extend 
the  powers  of  the  Legislature,  we  must  say  that 
when  the  Legislature  have  enacted  what  is  not 
forbidden  by  the  constitution,  courts  of  justice 
must  bend  and  bow  before  the  law.  No  court 
has  power  to  pronounce  such  an  act  void.  The 
doctrine  that  a  law  against  natural  justice  is 
no  law,  may  be  true  in  theory,  but  in  experience 
and  practice  it  is  otherwise.  But  even  in  such 
cases,  the  injustice  must  be  gross  and  palpable. 
What  shall  we  say  of  the  bills  of  attainder, 
passed  during  the  late  war,  by  which  the 
estates  of  persons  were  forfeited  and  taken 
away,  without  a  trial,  when  the  parties  were 
absent  and  unheard  ?  It  is  true,  that  since  the 
Constitution  of  the  United  States,  no  such  bills 
can  again  be  passed  ;  but  this  court  has  never 
questioned  the  validity  of  those  acts.  So  the 
charter  of  the  corporation  of  the  city  of  New 
York  has  been  altered  by  an  act  of  the  Legis- 
lature. Again,  it  is  a  maxim  of  law  and  of 
justice  that  no  man  ought  to  be  a  judge  in  his 
own  cause  ;  yet,  by  an  act  of  the  Legislature, 
the  Mayor's  Court  of  this  city,  consisting  of 
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the  mayor,  recorder  and  aldermen,  are  em- 
powered to  take  cognizance  of  causes,  in 
which  the  corporation  are  parties,  in  relation 
to  private  property,  and  the  regulation  of 
streets.  Yet  the  validity  of  this  act  has  never 
been  called  in  question.  It  has  been  said  that 
when  the  Act  of  1803  was  passed  there  were 
no  trustees  ;  if  so,  then  the  right*  of  no  person 
have  been  infringed. 

4.  Cave  Jones,  the  minister  elected  in  1805, 
cannot  maintain  this  action.  He  had  not  the 
the  legal  estate,  nor  was  he  the  centui  que  use. 
The  use  was  executed  in  the  trustees,  not  in 
Jones.  It  could  not  be  executed  in  Jones,  for 
a  use  cannot  be  executed,  unless  there  be  a 
person  seized  to  the  use  of  another.  (1  Cruise's 
Dig.,  422  ;  Tit.,  9,  ch.  8,  sec.  7.)  Now,  the 
trustees,  being  a  corporation,  cannot  be  seized 
to  a  use.  (Ibid,  423;  1  Co.,  122  a,  126  a; 
Dyer,  283  a.)  It  was,  in  fact,  a  trust  at 
common  law,  or  use  executed  in  the  trustees 
13O*]  *by  the  statute.  (1  Cruise's  Dig. ,  462, 
463.)  The  trustees  had  power  to  grant 
leases,  and  no  other  person  could  exercise  that 
power.  A  parson,  in  England,  is  a  corpora- 
tion sole,  and  is  seized  of  the  freehold.  Here 
the  rector  is  not  a  corporation  sole,  nor  is  he 
seized  of  the  freehold.  The  trustees  had  no 
right  to  locate  the  two  hundred  acres  for  the 
exclusive  benefit  of  a  clergyman  ;  for  the 
charter  gives  it  for  the  joint  object  of  a  minis- 
ter and  a  school.  It  is  clear,  therefore,  that 
Cave  Jones  had  no  legal  estate  ;  he  was  in 
possession,  neither  under  the  old  charter,  nor 
the  new  incorporation.  He  was  neither  in- 
ducted according  to  the  charter,  nor  according 
to  the  act  of  the  Legislature,  relative  to 
religious  incorporations.  Again,  the  new 
religious  corporation  can  claim  nothing  under 
the  old  corporation.  There  is  no  privity  be- 
tween them,  no  legal  succession  or  inheritance, 
by  which  the  rights  or  property  of  the  one  can 
be  transmitted  to  the  other.  The  trustees 
elected  under  the  new  incorporation  could  not 
be  the  lessors  of  the  plaintiff,  for  the  Act  of 
1803  had  vested  the  estate  in  others,  in  order 
to  carry  into  effect  the  remaining  trusts  of  the 
charter. 

Mr.  Benson,  in  replv.  According  to  the 
charter,  the  trustees  had  the  power,  and  it  was 
their  duty,  to  assign  200  acres  of  the  land  for 
the  use  of  a  minister.  They,  in  fact,  assigned 
100  acres,  as  a  glebe,  and  the  assignment  of 
that  quantity  for  a  glebe  is  to  be  presumed  to 
have  continued  as  a  practice  and  usage,  under 
the  charter,  from  1752  to  1775.  Walsh  and 
Dodge,  who  called  themselves  trustees,  in 
1803,  ground  their  petition  to  the  Legislature 
on  the  fact  that  there  was  no  minister.  Now, 
if  they  were  trustees,  it  was  their  duty  to  call 
a  minister.  But,  in  truth,  they  were  not  legal 
trustees,  under  the  charter.  Under  the  original 
grant  to  the  palatines,  all  the  corporators  must 
have  been  Lutherans  ;  so,  under  the  new 
charter,  all  the  corporators  must  have  been 
Episcopalians.  There  is  no  analogy  between 
an  advowson,  according  to  the  English  law, 
and  this  charter.  An  advowson  is  property 
which  may  be  sold,  or  aliened  in  fee,  for  life 
131*]  or  for  years,  and  will  descend,  *like 
any  other  estate.  The  patron  may  exercise 
the  right  of  presentation  or  not,  at  his  pleasure. 
In  the  present  case,  the  trustees  could  not 
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sell,  or  transfer  the  rights  given  them  under 
this  charter.  They  were  bound  to  fulfill  their 
trust,  and  might  be  compelled  to  execute  it,  in 
case  of  neglect  or  refusal.  It  is  not  to  be 
presumed  that  it  was  intended  that  the  grant 
should  confer  a  power,  by  which  its  object 
might  be  wholly  defeated  :  on  the  contrary,  it 
must  be  intended  that  the  right  of  election 
was  to  be  confined  to  such  as  were  Episco- 
palians. 

The  Act  of  1803  provides,  that  as  soon  as  a 
minister  shall  be  inducted,  as  near  as  may  be, 
according  to  the  charter,  the  trustees  shall  pay 
a  part  of  the  money,  for  the  use  of  the  min- 
ister, according  to  the  intent  of  the  charter. 
The  word  "inducted"  is  used  in  a  popular 
sense  ;  that  is,  where  a  person  is  duly  called, 
and  elected  a  minister,  by  the  trustees,  or 
churchwardens  and  vestry.  The  term  "in- 
duction," in  the  sense  in  which  it  is  used  in 
the  English  law,  is  not  applicable  to  this, 
country ;  though  there  is  some  formal  and. 
symbolical  act  of  giving  possession  of  the 
church,  by  the  churchwardens  and  vestry. 
The  governor  of  the  State,  certainly,  never 
went,  in  person,  to  induct  clergymen,  under  a 
mandate  from  the  king,  as  has  been  supposed. 
The  charter  of  1752  was  a  good  grant  :  it  did 
not  cease  to  exist  because  no  trustees  were 
elected.  The  Act  of  1803  recognizes  the 
existence  of  the  charter,  and  authorizes  an 
induction,  as  near  as  may  be,  according  to  the 
charter ;  Cave  Jones  was,  in  fact,  inducted, 
as  near  as  might  be,  according  to  the  charter. 
If  all  the  formalities  prescribed  in  old 
charters,  were  required  to  be  rigidly  and 
strictly  observed,  many  of  them  might  be  de- 
feated. 

As  to  the  power  of  the  Legislature  to  pasa 
the  act  in   question,   that  is  a  point  for  the 
court  to  determine,  or  not,  in  their  discretion. 
Yet,  would  it  not  be  proper  to  consider  all 
private  acts  of  the  Legislature,  in   relation  to 
property,  as  grants,  and  to  be  avoided,  when 
obtained  by  fraud  or  false  suggestions  V    In  En- 
gland so  many  precautions  have  *been  [*132 
adopted,    in    passing    private    acts,    that    is. 
scarcely  possible  that  the  Parliament  should 
be  imposed  on.     The  consent  of  all  parties  in 
being,  and  capable  of  consenting,  however  re- 
mote their  interest  may  be,  in  the  property  to 
be  affected,  is  always  required.     The  bill  is 
either  referred  to  two  judges,  or  to  a  com- 
mittee,   before    whom    all    the    recitals  and 
allegations  are  as  fully  examined  and  proved! 
as  they  would  be  on  a  trial  in  ejectment ;  and 
after  the  bill  is  reported  and  committed  in  the 
house,  new  evidence  is  again  produced ;  and 
j  the  same  course  is  observed  in  both  houses  ; 
|  and  a  general  saving  clause  is  usually  added, 
|  as  to  the  rights  of  all  persons,  except  those 
!  consenting,  or  named  in  the  act.     And  it  has 
been  held,  by  the  English  courts,  that  a  pri- 
vate act  of  Parliament  does  not  bind  strangers, 
and  may  be  relieved  against,  if  obtained  upon 
I  fraudulent  suggestions.     (4  Cruise  Dig.  Tit. , 
33,  sec.   23,  31,  49,    53;  2   Bl.    Com.,    345; 
1  Hargrave's  Jur.  Arg.,  Vol.  II.,  p.  392.)  It  must 
|  be  competent,  then,  to  this  court,  to  decide,  in 
j  relation  to  all  private  acts,  whether  they  have 
i  been  obtained  by  fraud  and  imposition. 

The  act  of  the  Legislature,  in  regard  to  the 
charter  of  Trinity  Church,  arose  out  of  the 
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times,  and  can  be  excused  only  by  the  neces- 
sity, and  peculiar  circumstances,  existing  at 
the  close  of  the  Revolution.  It  furnished  no 
authority  or  precedent  for  subsequent  Legis- 
latures, in  a  settled  and  established  order  of 
things. 

The  trustees,  having  set  apart  100  acres  of 
land,  as  a  glebe,  for  the  use  of  a  minister,  as 
soon  as  a  minister  was  duly  inducted,  he  be- 
came seized  of  the  glebe,  and  was  capable  of 
maintaining  an  action  for  its  possession.  It  is 
sufficient  that  he  has  been  elected,  and  induct- 
ed, as  near  as  may  be,  pursuant  to  the  charter. 
Had  not  the  Legislature  declared  that  such  an 
election,  or  induction,  should  be  valid,  a  court 
of  chancery  would  not  have  suffered  the  rights, 
under  this  charter,  to  be  lost,  or  defeated,  not 
by  any  act  or  neglect  of  the  parties,  but  by  the 
events  of  a  revolution  ;  but  would  have  inter- 
posed and  directed  that  they  should  be  exer- 
cised, as  near  as  may  be,  according  to  the 
charter. 

133*]  *VAN  NESS,  J.  On  the  argument 
several  nice  and  delicate  questions  were  raised 
for  our  decision.  The  property  in  dispute  is 
understood  to  be  valuable,  and  being  ap- 
propriated for  religious  and  other  beneficial 
public  purposes,  it  is  desirable  that  a  com- 
promise should  be  effected  between  the  parties, 
upon  principles  of  mutual  concession,  where- 
by the  ends  of  the  original  grant  may,  in  some 
way,  be  attained.  My  opinion  will  leave  the 
door  to  compromise  open,  and  if  the  parties 
shall  not  avail  themselves  of  this  opportunity 
to  ad  just  the  controversy,  by  amicable  arrange- 
ment among  themselves  they  must  abide  the 
consequences  of  such  decisions  as  the  court 
shall,  in  the  course  of  future  litigation,  feel 
itself  bound  to  pronounce. 

The  lessors  of  the  plaintiff  found  their 
right  to  a  recovery  upon  the  legality  and 
validity  of  the  election  of  trustees,  in  Novem- 
ber, 1805,  conducted,  as  they  contend,  in  con- 
formity to  the  original  charter.  They  deny 
the  right  of  the  Legislature  to  make  the  law 
of  1803 ;  but  even  conceding  that  the  Legisla- 
ture had  the  right,  they  allege  that  the  law 
was  obtained  by  fraud  and  misrepresentation, 
and  ought,  therefore,  to  be  avoided. 

The  defendant  denies  the  legality  of  the 
election  of  1805,  inasmuch  as  Episcopalians, 
exclusively,  were  permitted  to  vote  thereat. 
But  admitting  that  the  charter  gave  to  Episco- 
palians only  the  right  to  vote,  he  says  that  the 
Act  of  1803  has  altered  and  modified  the 
charter,  and  that  he  derives  his  possession 
from  the  trustees  chosen  pursuant  to  that  act. 

The  trustees  of  the  parish  of  Newburgh  are 
a  body  corporate,  and  it  is  taken  for  granted,  on 
all  hands,  that  the  title  to  the  land  in  contro- 
versy is  vested  in  that  corporation,  or  those 
claiming  under  it.  And  in  my  view  of  the 
subject,  the  only  question  presented  by  the 
case  is,  who  are  the  members  composing  this 
corporation. 

To  determine  that  question,  the  counsel  on 
both  sides  have  proceeded  on  the  idea  that  a 
decision  as  to  the  validity  of  one  or  both  of 
the  elections  of  trustees,  is  necessarily  in- 
volved. I  think  differently.  The  question 
134*]  *in  this  action  is  not,  who  are  the  trus- 
tees de  jure,  but  who  are  the  trustees  de  facto. 
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As  long  as  the  conflicting  claims  of  these  dif- 
ferent sets  of  trustees,  both  elected  under 
color  of  right,  to  the  exercise  of  the  corporate 
rights,  remain  undetermined,  so  long  the  pos- 
sessions held  under  either  ought  not  to  be  dis- 
turbed. I  am  satisfied  that  in  the  present  suit 
these  claims  cannot  be  tried.  If  an  inquiry 
into  the  qualifications  of  the  persons  who 
were  permitted  to  vote  at  the  election  of  1805 
can  be  made,  the  same  inquiry  is  equally 
proper,  as  to  the  qualification  of  those  who- 
voted  at  the  election  of  1803.  In  fact,  the 
regularity  of  every  part  of  the  elections  would 
be  open  to  investigation.  This  would  be,  not 
only  an  unprecedented  mode  of  pioceeding, 
but  contrary,  in  my  opinion,  to  known  and 
well  settled  rules. 

The  defendant  is  in  possession,  under  the 
trustees  elected  pursuant  to  the  Act  of  1803. 
I  intend  that  he  is  in  possession  under  a  lease, 
sealed  with  the  corporate  seal ;  and  those- 
trustees,  as  it  respects  this  portion,  at  least, 
of  the  lands  belonging  to  the  corporation, 
must  be  regarded  as  the  trustees  de  facto. 
They  were  elected  before  the  other  set  of 
trustees,  under  an  existing  law  of  the  Legis- 
lature, and  until  they  are  ousted,  the  court  is 
bound  to  protect  the  possession  of  their  tenant. 

The  only  way  in  which  the  legality  and 
regularity  of  these  elections  can  be  settled,  is 
by  information,  in  the  nature  of  quo  warranto, 
under  our  statute.  This  is  the  appropriate 
remedy,  in  all  cases  of  contested  corporation 
elections ;  and  either  of  the  present  parties 
may  resort  to  it,  to  have  their  rights  fully  in- 
vestigated, and  finally  determined. 

Until  it  shall  have  been  determined,  by  this 
mode  of  proceeding,  who  are  the  rightful  and 
legitimate  representatives  of  the  corporation, 
I  shall  be  unwilling  to  disturb  the  possessions 
of  either  of  the  parties.  My  opinion,  accord- 
ingly, is,  that  a  new  trial  ought  to  be  denied. 

*SPENCER,  J.  The  plaintiff  having  [*135- 
been  nonsuited  at  the  trial,  it  becomes  a  ques- 
tion, whether  a  title  has  been  deduced  under 
either  of  the  demises.  The  first  demise  is 
from  the  religious  incorporation,  formed  un- 
der the  statute,  on  the  4th  November,  1805, 
and  their  title  is  supposed  to  have  commenced 
at  the  time  of  the  incorporation,  and  to  extend 
to  such  real  estate  as  the  original  trustees, 
Golden  and  Albertson,  held  under  the  grant 
of  the  26th  March,  1752.  Upon  the  principles 
of  the  common  law,  this  religious  incorpora- 
tion could  take  such  property  only  as  had 
been  granted  to  it,  by  its  corporate  style,  and 
not  being  in  esse,  when  the  first  grant  was 
made,  it  could  not  acquire  any  interest  by  re- 
lation. If,  therefore,  it  became  invested  with 
any  property  in  the  lands  granted  to  Golden 
and  Albertson,  it  can  only  be  under  the  pro- 
visions of  the  general  statute.  To  acquire  a 
title  by  that  statute,  it  is  necessary  that  the 
grant  should  have  been  to  the  corporation,  to- 
the  congregation,  or  society,  or  to  Golden  and 
Albertson,  for  their  use.  By  a  reference  ta 
the  charter,  it  will  be  seen  that,  although 
Golden  and  Albertson  were  trustees,  they  were 
not  trustees  exclusively  for  the  benefit  of  that 
society,  but  for  the  benefit  of  a  minister  of 
the  Church  of  England,  and  a  schoolmaster, 
in  the  proportion  which  the  trustees  shall 
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think  meet  and  convenient ;  so  that  the  trus- 
tees had  a  discretionary  control  over  the  fund,  ] 
the  profits  of  which  they  could  distribute  as 
they  saw  proper.  It  appears  to  me  that  under 
the  charter,  therefore,  it  cannot  be  contended 
that  the  corporation  acquired  any  legal  inter- 
est in  the  land  itself,  they  not  being  rtiitui*  que 
trust,  for  the  entirety,  nor  for  any  definite 
proportion  of  it. 

The  second  and  third  demises  involve  the 
same  question,  except  so  far  as  respects  Cave 
Jones,  and  that  is,  whether  the  election  of  the 
4th  November,  1805,  was  a  valid  election, 
and  conferred  on  the  lessors  the  legal  estate 
to  the  lands  in  controversy.  The  case  states 
that  a  large  majority  of  the  inhabitants  of  the 
German  patent,  who  assembled  to  vote,  were 
136*]  not  Episcopalians,  and,  for  *this  rea- 
son only  their  votes  were  refused,  and  that 
none  but  Episcopalians,  who  did  not  compose 
one  tenth  part  of  the  inhabitants,  were  allowed 
to  vote  at  that  election.  The  right  of  election 
is  expressly  given,  by  the  charter,  to  all  the 
male  inhabitants  of  the  German  patent  who 
are  above  the  age  of  twenty -one  years.  The 
trustees,  when  elected,  have  the  disposal  of 
the  revenues  of  the  glebe,  and  are  to  distribute 
them,  as  they  think  meet,  between  the  min- 
ister and  schoolmaster ;  the  minister  is  re- 
quired, by  the  charter,  to  be  of  the  Church  of 
England,  and  has  the  care  of  souls  of  all  the 
inhabitants  on  the  patent,  whilst  the  school-  j 
master  may  be  of  any  religious  denomination, 
and  it  is  his  duty  to  instruct  the  children  of 
all  the  inhabitants. 

From  this  statement,  it  would  seem  to  me, 
most  conclusively,  that  no  court  of  law, 
called  upon  to  pronounce,  not  to  make  the 
law,  can  hesitate  in  saying  that  all  the  in- 
habitants of  the  German  patent  have  an  im- 
portant right,  secured  to  them  by  the  charter, 
of  electing  trustees,  to  make  not  only  the 
selection  of  a  schoolmaster,  but  to  decide  on 
his  salary.  Of  this  right  they  ought  not  to 
be  deprived,  from  a  supposed  inconsistency, 
that  persons  of  various  religions,  may,  xinder 
the  words  of  the  charter,  interfere  in  the 
choice  of  an  Episcopalian  clergyman,  or  may 
be  averse  to  the  employment  of  one  of  that 
order. 

It  must  have  been  foreseen,  when  the  char- 
ter was  granted,  that  there  would  be  persons 
of  different  modes  of  religious  worship  on  the 
German  patent ;  yet,  still,  they  were  to  be  ad- 
mitted to  a  participation  in  the  elections.  It 
cannot  be  requisite  to  avert  to  other  parts  of 
the  charter,  to  enforce  the  propriety  of  the 
opinion  I  have  formed  ;  if  it  was  necessary, 
my  opinion  would  receive  additional  force, 
from  that  part  of  the  charter  which  enables 
the  trustees  to  hold  fairs,  in  which,  as  well  as 
in  the  choice  of  a  schoolmaster,  all  the  inhab- 
itants have  a  vested  interest  by  the  charter, 
and,  consequently,  cannot,  and  ought  not  to 
be  deprived  of  the  right  of  choosing  their 
137*]  trustees,  on  the  propriety  and  *fidelity 
of  whose  conduct  their  rights,  in  a  great 
measure,  depend. 

With  respect  to  the  demise  from  Cave  Jones, 
there  is  no  pretense  to  say  that  he  acquired 
any  legal  title  to  any  portion  of  the  lands 
under  his  induction  and  settlement.  The  only 
claim  he  had  was  to  such  part  of  the  revenues 
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of  the  glebe  as  the  trustees  thought  proper  to 
give  him. 

The  plaintiff  having  failed  to  show  any 
title,  the  defendant  cannot  be  disturbed  in 
his  possession.  This  view  of  the  case  renders 
it  unnecessary  to  consider  the  objections  raised 
to  the  Act  of  the  6th  April,  1803.  My  atten- 
tion has  not  been  particularly  directed  to  the 
consideration,  whether  the  legality  of  the 
election  of  trustees  can  be  tried  in  this  col- 
lateral way,  inasmuch  as  both  parties  have 
considered  the  validity  of  the  election  of  No- 
vember, 1805,  fairly  before  the  court,  without 
any  objection  to  the  manner  in  which  it  has 
been  presented.  In  my  opinion  the  nonsuit 
ought  to  be  confirmed  ;  and  that,  consequent- 
ly, the  plaintiff  must  take  nothing  by  his  mo- 
tion. 

KENT,  Ch.  J.,  and  THOMPSON,  J.,  having 
been  absent,  from  indisposition,  on  the  argu- 
ment of  the  cause,  gave  no  opinion. 

Rule  refused. 
Followed-37  Super.,  171. 


M'KERRAS  e.  GARDNER, 

Breach  of  Contract — When   Cause   of  Action 
Accrued — Set-off. 

Where  the  defendant  had  agreed  to  remove  his 
goods  from  a  store  In  May,  1803,  but  neglected  to  do 
so ;  in  consequence  of  which  the  plaintiff  was,  in 
1806,  obliged  to  pay  damages  to  the  person  to  whom 
he  had  sold  the  store ;  it  was  held  tnat  the  cause  of 
action  accrued  when  the  defendant  neglected  to 
remove  the  goods,  in  1803,  and  not  when  the  plaint- 
iff had  to  pay  damages  in  1808,  and  that,  conse- 
quently, the  plaintiff,  having  been  before  sued  by 
the  defendant,  in  1806,  before  a  justice,  on  a  note, 
was  bound  to  set  off  this  demand,  for  damages  on 
the  agreement. 

ON  certiorari.  The  plaintiff  below  declared 
against  the  defendant,  for  damages,  sus- 
tained in  July,  1806,  in  consequence  of  the 
defendant's  not  removing  his  goods  from  a 
store,  occupied  by  him  under  the  plaintiff, 
and  which  removal  was,  by  a  contract  be- 
tween the  parties,  to  have  been  made  in  May, 
1803.  The  defendant  pleaded  a  suit,  and  a 
recovery  by  him  against  the  plaintiff,  before 
another  justice,  on  a  promissory  note,  in 
April,  1806,  in  which  suit  the  plaintiff's  de- 
mand ought  to  have  been  set  off. 

*On  the  trial,  the  plaintiff  below  [*138 
proved  that  he  had  sold  the  store  occupied 
by  the  defendant  to  one  Hammond,  who  was 
to  have  had  possession  on  the  1st  of  April, 
1803,  and  that  the  defendant  would  not  give 
up  the  possession  till  the  27th  day  of  June 
following:  that  after  the  month  of  April, 
1806,  Hammond  demanded  damages  of  the 
plaintiff  below,  for  not  delivering  up  the 
store,  upon  which  he  and  Hammond  settled, 
the  plaintiff  paying  him  twelve  dollars  and 
fifty  cents. 

Mr.  H.  Bleecker,  for  the  plaintiff  in  error. 
The  demand  of  the  plaintiff  below  ought  to 
have  been  set  off  in  the  suit  brought  against 
him  by  the  defendant  on  the  note.  The  cause 
of  action  arose  when  the  contract  to  remove 
the  goods,  or  deliver  up  the  store,  was  violated, 
which  was  in  May,  1803,  and  did  not  accrue 
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upon  the  settlement  of  the  damages  between 
the  plaintiff  below  and  Hammond,  after  April, 
1806. 

Mr.  Henry,  contra.  The  plaintiff  below 
had  not  suffered  any  loss  till  the  damages 
were  demanded  by  Hammond,  and  paid  to 
him.  The  cause  of  action  may,  therefore,  be 
said  to  have  accrued  at  the  time,  and  conse- 
quently could  not  have  been  set  off  in  the  suit 
on  the  note. 

Per  Curiam.  The  plaintiff's  demand  in  the 
court  below  ought  to  have  been  set  off  in  the 
suit  on  the  note.  The  judgment  must  be  re- 
versed. 

Judgment  reversed. 
Cited  in— 7  Wend.,  124 ;  27  How.  Pr.,  150. 


JACKSON,  ex  dem.  LAWE,  «.  VIRGIL. 

Contempt — Nonpayment  of  Costs — Authority  to 
Receive. 

In  order  to  bring  a  party  into  contempt,  for  the 
nonpayment  of  costs,  the  person  serving  the  taxed 
bill,  &c.,  must  show  to  the  party  his  authority  to  re- 
ceive the  costs. 

MR.  GOLD,  for  the  defendant,  moved  for 
an  attachment  against  the  lessor  of  the 
plaintiff,  for  the  nonpayment  of  the  costs  on  a 
judgment,  as  in  case  of  nonsuit.  He  read  the 
affidavit  of  A.  B.,  that  he  served  on  the  lessor 
of  the  plaintiff  a  copy  of  the  rule  for  judg- 
ment, and  of  the  consent  rule,  together  with 
the  taxed  bill  of  costs ;  and  that  he,  at  the 
same  time,  showed  the  ca.  set.  against  the 
139*]  plaintiff,  *and  being  thereto  lawfully 
authorized,  did  demand  of  the  lessor  of  the 
plaintiff  the  costs  according  to  the  taxed  bill, 
but  which  he  had  not  paid. 

Per  Curiam.  The  affidavit  of  service  is  not 
sufficient.  It  ought  to  appear  that  the  person 
who  demanded  the  costs  of  the  lessor  of  the 
plaintiff  showed  his  authority  to  receive  them, 
or  how  he  was  authorized  by  the  defendant. 
Greater  strictness  is  required  to  bring  a  party 
into  contempt  than  in  ordinary  cases. 

Rule  refused. 


NICHOLSON  v.  LOTHROP. 

Libel —  Venue — Material  Witnesses. 

In  an  action  for  a  libel,  if  the  defendant  swears 
that  the  libel  was  published  in  a  different  county 
from  that  in  which  the  venue  is  laid,  and  that  he 
has  a  number  of  material  witnesses  residing1  in  such 
county,  the  court  will  direct  the  venue  to  be 
chansred. 

MR.  GOLD,  in  behalf  of  the  defendant, 
moved  to  change  the  venue  in  this  cause 
from  the  County  of  Albany  to  the  County  of 
Oneida.  The  action  was  for  a  libel,  stated  to 
have  been  published  by  the  defendant  in  a 
paper  printed  at  Utica,  in  the  County  of 
Oneida,  where  the  defendant  resides.  It  was 

NOTE.— Change  of  venue — Convenience  of  witnesses 
-  Place  where  cause  of  action  arose. 

See  Bentley  v.  Weaver,  1  Johns.  Gas,,  240 ;  Gour- 
ley  v.  Shoemaker,  1  Johns.  Cas.,  392;  Spencer  v. 
Hulbert,  2  Cai.,  374,  and  notes. 
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stated  that  the  cause  of  action,  if  any,  arose 
in  Oneida  County,  and  that  the  defendant  had 
a  number  of  witnesses  in  that  county,  and  also 
in  the  County  of  Herkimer. 

Per  Curiam.  As  the  defendant  states  that 
he  has  material  witnesses  in  the  counties  of 
Oneida  and  Herkimer,  without  mentioning 
how  many  of  them  reside  in  each,  and  as  the 
plaintiff  resides  in  the  latter  county,  we  grant 
the  motion,  with  liberty  to  the  plaintiff  to 
elect,  within  twenty  days,  to  lay  his  venue 
either  in  Oneida  or  Herkimer. 

Rule  granted. 
Cited  in-4  Cow.,  405 


STARR  v.  SCHUYLER. 

Judgment   by   Warrant   of  Attorney — Feigned 
Issue — Stay  of  Execution. 

Where  a  judgment  was  entered  up,  by  warrant  of 
attorney,on  a  bond  alleged  to  be  given  for  a  usurious 
consideration,  a  feigned  issue  was  awarded  to  try 
the  fact  of  usury,  and  execution  was  stayed  until 
after  the  trial. 

MR.  FOOT,  for  the  defendant,  moved  to 
set  aside  the  execution,  which  had  been 
issued  in  this  cause,  on  a  judgment,  entered 
by  warrant  of  attorney  on  a  bond,  which  the 
defendant,  in  his  affidavit,  alleged  to  have 
been  giveu  for  a  usurious  consideration. 

*Mr.  Henry,  contra,  read  the  affi-  [*14O 
davit  of  the  plaintiff,  explaining  the  transac- 
tions between  the  parties,  but  which  did  not 
expressly  deny  the  allegation  of  usury. 

Per  Curiam.  Take  your  rule,  that  all  the 
proceedings  under  the  judgment  be  stayed  un- 
til the  further  order  of  the  court ;  and  that  a 
feigned  issue  be  awarded,  and  brought  to  trial 
at  the  next  circuit  to  be  held  in  the  County  of 
Albany  or  Rensselaer,  at  the  election  of  the 
plaintiff,  to  try  the  allegation  of  usury,  as  to 
the  bond  on  which  the  judgment  has  been 
entered ;  and  that  the  feigned  issue  be  pre- 
pared by  the  counsel  for  the  defendant,  and 
submitted  to  the  plaintiff  within  twenty  days ; 
and  if  the  counsel  for  both  parties  cannot 
agree  in  settling  the  issue,  either  party  may 
apply  to  a  judge,  at  his  chambers,  for  the  pur- 
pose of  having  the  same  settled  under  his  di- 
rection. 

Cited  in-5  Johns.,  Ch.,  141. 


JACKSON,  ex  dem.  COLDEN  ET  AL., 

v. 
BROWNEL. 

Amendment —  Costs. 

After  argument  of  a  case,  and  before  judgment, 
at  the  instance  of  the  defendant,  the  case  was  al- 
lowed to  be  amended,  on  paying  the  costs  of  argu- 
ment, and  giving  to  the  plaintiff  the  election  after- 
wards to  be  nonsuited,  or  to  have  a  new  trial. 

THIS  cause  was  argued  at  the  last  August 
Term,  on  a  case  which  had  been  settled 
by  the  judge  before  whom  the  cause  had  been 
tried ;  but  "no  decision  had  yet  been  given  by 
the  court. 

Mr.  Russel,  for  the  defendant,  now  moved 
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for  leave  to  amend  the  cose,  on  an  affidavit  of 
a  mistake,  in  stating  some  of  the  testimony 
given  at  the  trial. 
Mr.  Van  Vechten,  contra. 

Per  Curitim.  Take  your  rule  ;  but  the  de- 
fendant must  pay  the  costs  of  the  argument 
in  August  Term,  if  the  plaintiff  consents  to  a 
nonsuit,  after  the  amendment,  or  the  plaintiff 
may  elect,  within  twenty  days,  to  have  a  new 
trial,  with  costs,  to  abide  the  event  of  the  suit. 

Rule  granted. 


CUKRIE  AND  WHITNEY  e.  HENRY. 

Judgment — Demurrer —  Withdrawal. 

After  judgment  on  demurrer,  it  is  too  late  at  the 
next  term  to  move  for  leave  to  withdraw  the  de- 
murrer. 

Citation— 2  Johns.,  242. 

MR.  RUSSEL,  for  the  plaintiff,  moved  for 
leave  to  withdraw  the  demurrers  to  the 
second  and  fourth  pleas,  and  to  reply  to  the 
same  pleas ;  judgment  having  been  sriven  at 
141*]  *the  la.st  term,  for  the  defendant,  on 
the  demurrers.     (2  Johnson,  423.) 
Mr.  Foot,  contra. 

Per  Curiam.  It  is  too  late,  after  the  term  in 
which  judgment  has  been  given,  to  ask  for 
leave  to  withdraw  a  demurrer,  or  to  amend. 
A  similar  motion  was  refused  at  the  last  term, 
in  the  case  of  Bird  et  al.  v.  Caritat  (2  Johns., 
342). 

Rule  refused. 


DUMOND  v.  CARPENTER. 

Assignment  of  Error — Amendment — Execution 
— Irregularity — Control  over  Process. 

After  an  assignment  of  errors,  it  is  too  late  to 
move  that  the  return  to  a  writ  of  error  be  amended. 
If  the  judgment  of  the  court  below  be  correct  and 
legal,  no  error  lies  for  any  irregularity,  as  to  the 
execution.  Each  court  has  a  control  over  its  own 
process. 

OX  ERROR   from  the  Court    of  Common 
Pleas  of  the  County  of  Ulster.     Mr.  L. 
Klmendorf,  for  the  plaintiff  in  error,  moved 
that  a  certified  copy  of  the  capias  ad  natizfacien- 
flum,  issued  in  the  court  below,  and  copies  of 
two  rules  entered  there,  should  be  annexed  to 
the  return  to  the  writ  of  error,  in  this  case, 
which  had  been  directed  to  that  court. 
Mr.  Sudani,  contra. 

Per  Curiam.  This  application  comes  too 
late,  after  an  assignment  of  errors.  The  plaint- 
iff, at  the  time  he  assigned  errors,  should 
have  alleged  diminution,  and  prayed  a  ctr- 
tiorari.  But  if  the  ca.  sa.  were  before  this 
court,  it  would  not  avail  the  plaintiff.  If  the 
judgment  of  the  court  below  be  correct  and 
legal,  no  error  will  lie  for  any  irregularity,  as 
to  the  execution.  Each  court  has  a  control 
over  its  own  process,  and  if  there  be  any  ir- 
regularity, the  proper  remedy  is  by  application 
to  the  court  below. 

Rule  refused. 
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PHILIPS  AND  PHILIPS  t.  BLAGGE. 

Default — Inquest — Affidavit  to  Set  Aside — Coun- 
ter Affidavit. 

An  inquest,  taken  by  default  was  set  aside  on  an 
affidavit  of  the  attorney  of  the  defendant,  that, 
from  the  representations  made  to  him  by  the  de- 
fendant, and  the  pafjers  he  had  examined,  he  verily 
believed  that  the  defendant  had  a  legal  defense. 

Counter  affidavits  are  not  allowed  to  be  read  in 
opposition  to  such  a  motion. 

MR.  HENRY  moved  to  set  aside  the  inquest 
taken  in  this  cause  at  the  last  sittings  in 
New  York.  The  affidavit  of  the  attorney 
of  the  defendant  stated  that  the  defendant 
*was  absent  beyond  sea,  and  had  [*142 
represented  to  him  that  he  had  a  good  and 
substantial  defense  on  the  merits  ;  and,  from 
his  representations,  and  the  papers  produced, 
he  verily  believed  there  was  a  legal  defense. 
The  inquest  had  been  taken  out  of  its  order  on 
the  calendar  of  causes. 

Mr.  Sedgwick,  contra,  offered  counter  af- 
fidavits ;  but  the  court  said,  that  it  was  settled 
that  no  counter  affidavits  could  be  read  in 
such  a  case.  The  plaintiff  had  no  right  to  go 
to  trial,  when  the  defendant  was  called,  and 
he  took  the  inquest  by  default,  at  his  peril  ; 
and  the  court  will  always  set  aside  a  verdict, 
so  taken,  when  they  are  satisfied  that  the  de- 
fendant has  a  good  defense. 

Rule  granted. 

Cited  in— 11  Johns.,  82 ;  2  Cow.,  583 ;  15  How.  Pr.. 
201. 


KING  v.  SHAW. 

Warrant  of  Attorney  — Judgment — Forgery  — 
Feigned  Issue. 

A  warrant  of  attorney  was  given  in  vacation,  to 
enter  up  judgment  in  vacation,  or  term,  on  a  bond 
given  at  the  same  time,  and  payable  immediately ; 
and  judgment  was  entered  up  as  of  the  preceding 
term,  but  the  court  refused,  on  motion,  to  set  aside 
the  judgment. 

On  affidavit  that  the  bond  and  warrant  of  attorney 
on  which  judgment  was  entered  up,  were  forged, 
the  court  directed  a  feigned  issue  to  try  the  fact  of 
forgery. 

MESSRS.  N.  WILLIAMS  and  T.  A.  Emmet, 
for  the  defendant,  moved  to  set  aside 
the  judgment  and  execution  in  this  cause  ;  1. 
Because  the  judgment  was  entered  up  on  a 
bond  and  warrant  of  attorney  which  were 
forgeries.  2.  For  irregularity. 

The  bond  was  dated  the  13th  of  October, 
1787,  and  payable  on  demand.  The  warrant 
of  attorney  was  dated  at  the  same  time,  and 
authorized  the  attorney  to  enter  up  judgment 
on  the  bond,  "in  term  or  vacation  ;  "  and  the 
judgment  was  entered  up,  in  the  vacation,  as 
I  of  the  preceding  term  of  August. 

As  to  the  irregularity,  they  cited  Strange, 
1121;  8  Term,  153;  1  Mod..  1;  7  Mod.,  5; 
Siderfin,  222:  1  Term.  80:  1  Ventris,  113  ;  1 
Crompton,  381  ;  1  Tidd's  K.  B.  Prac.,  497. 

Messrs.  Sedgieick  and  Henry,  contra. 

Per  Curiam.  An  authority  to  enter  up 
judgment  in  vacation,  on  a  bond  payable  im- 
mediatelv,  will  include  the  vacation  in  which 
the  bonrf  was  given  ;  for  the  parties  must  be 
supposed  to  mean  the  present  as  well  as  any 
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future  vacation.  There  was,  then,  no  breach 
143*]  of  good  faith  *in  entering  up  the  judg- 
ment in  the  August  vacation  ;  and  the  relation 
back  to  the  term  of  August  is  a  fiction,  which 
can  prejudice  neither  the  parties  nor  purchas- 
ers, since  the  judgment  is  a  lien  only  from  the 
day  on  which  it  is  docketed.  To  enter  up 
judgment  on  a  bond,  of  a  term  before  it  was 
executed  or  due,  is,  however,  error  on  the 
face  of  the  record  ;  but  we  do  not  think  it 
proper  to  interfere  in  this  way.  The  defend- 
ant must  be  left  to  his  remedy  by  writ  of 
error,  and  the /plaintiff  to  protect  himself  by  a 
release  of  errors,  if  he  can  procure  it.  As  to 
the  charge  of  forgery,  the  affidavits  are  con- 
tradictory, and  this  court  cannot  weigh  the 
credit  of  those  who  have  made  them.  It  is  in- 
dispensable, therefore,  that  an  issue  be  award- 
ed to  ascertain  the  truth  as  to  the  genuineness 
of  the  bond  and  warrant  of  attorney  ;  and  this 
issue  must  be  prepared  and  brought  to  trial  at 
the  next  circuit  to  be  held  in  the  County  of 
Cayuga. 

Rule  refused. 


CLINTON  «.  ELMENDORF. 

A  motion  to  set  aside  a  report  of  referees  on  the 
merits  is  an  enumerated  motion. 
Rules  of  S.  C.,  January  Term,  1799. 

MR.  VANVECHTEN,    for  the  defendant, 
moved  to    set  aside  the  report  of  the 
referees  in  this  cause  on  the  merits. 

Mr.  Hawkins,  contra,  objected  that  this 
being  a  day  to  hear  non-enumerated  motions, 
the  present  motion  was  not  in  order. 

Per  Curiam.  This  being  a  motion  to  set 
aside  the  report  on  the  merits,  it  must  be  con- 
sidered as  an  enumerated  motion  ;  it  is  other- 
wise when  founded  on  irregularity. 


144*]     *CLINTON  v.  MITCHELL. 

Libel  —  Plea  of  Not  Guilty  —  Withdrawal. 

In  an  action  for  a  libel,  the  defendant  pleaded  not 
guilty,  and  gave  notice  of  certain  facts  to  be  proved 
on  the  trial;  and  afterwards  moved  for  leave  to 
strike  out  the  notice,  but  the  court  refused  to  grant 
the  motion,  unless  he  would  make  affidavit  of  the 
falsehood  of  the  matters  in  the  notice. 


was  an  action  for  a  libel.  Mr.  Rudd, 
-L  in  behalf  of  the  defendant,  moved  for 
leave  to  strike  out  the  notice  annexed  to  the 
plea  of  not  guilty. 

Mr.  J.  Tallmadge,  contra,  observed  that  he 
had  no  objection  to  the  granting  of  the  motion, 
if  the  defendant  would  make  affidavit  of  the 
falsity  of  the  facts  stated  in  the  notice,  which 
he  said  was  far  more  libelous  than  the  publi- 
cation complained  of  in  the  plaintiff's  declara- 
tion ;  otherwise,  he  contended,  the  whole 
ought  to  appear  on  the  record,  that  a  jury 
might  pass  upon  it. 

Per  Curiam.  "We  are  not  disposed  to  coun- 
tenance this  mode  of  pleading,  unless  it  be 
done  in  good  faith.  If  done  wantonly,  and 
for  the  purpose  of  experiment,  it  ought  not  to 
be  suffered.  Unless  the  defendant  will  state 
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upon  the  record,  or  make  affidavit,  that  the 
charges  contained  in  the  not  ice  are  groundless, 
the  motion  must  be  denied. 

Rule  refused. 
Cited  in-21  Wend.,  334. 


M'INTYRE  v.  ROWAN. 
Ca.  Sa.     Amendment. 

A  ca.  sa.  on  which  the  defendant  had  been  taken, 
was  allowed  to  be  amended,  by  adding  the  teetotum 
clause. 

A  JUDGMENT  was  entered  up  in  this  cause 
iJL  on  default,  and  a  ca.  sa.  issued  to  the 
sheriff  of  Washington  County,  on  which  the 
defendant  was  taken,  and  remained  in  prison. 
The  venue  was  laid  in  the  County  of  Albany, 
and  the  attorney,  by  mistake,  omitted  to  insert 
the  testatum  clause  in  the  ca.  sa.  Mr.  Crary, 
for  the  plaintiff,  now  moved  for  to  amend  the 
capias  ad  satisfaciendum,  by  inserting  the 
testatum  clause. 

Per  Curiam,  Amendments  of  this  nature 
are  always  in  the  discretion  of  the  court.  Take 
your  rule. 

Rule  granted. 
Cited  in-62  How.  Pr..  78 :  45  Mich..  236. 


*CORP  v.  VERMILYE. 

Removal  of  Cause  to  Federal  Court — Affidavit. 

The  affidavit  on  which  a  motion  is  made  to  remove 
the  cause  into  the  Circuit  Court  of  the  United  States, 
must  state  expressly,  that  one  of  the  parties  is  a 
citizen  of  another  State. 

SPECIAL  bail  having  been  filed  in  this 
cause,  the  defendant  presented  his  peti- 
tion, stating  that  he  was  "a  resident  of 
the  State  of  New  Jersey,  and  that  he  was 
desirous  of  removing  the  cause  into  the  next 
Circuit  Court  of  the  United  States,  to  be  held 
in  and  for  the  district  of  New  York,  in  the 
second  circuit,"  and  offered  sufficient  security 
for  entering  in  the  said  court,  on  the  first  day 
of  its  next  session,  true  copies  of  the  proceed"- 
ings,  and  for  his  appearance  in  that  court,  on 
that  day,  and  entering  special  bail  in  that 
court. 

Mr.  Johnson,  for  the  defendant,  moved  that 
the  security  offered  be  accepted,  that  the  bail 
given  in  this  court  be  discharged,  and  that  all 
further  proceedings  be  stayed. 

Mr.  Henry,  contra,  objected  that  the  petition 
and  affidavit  of  the  defendant  stated  merely 
that  he  was  a  resident  of  New  Jersey,  not  that 
he  was  a  citizen  of  that  State. 

Per  Curiam.  The  defendant  ought  to  have 
shown  that  he  was  a  citizen  of  New  Jersey. 


Motion  denied.1 
1.— See  3  Dallas,  382 ;  2  Cranch,  1,  126. 
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DUBOIS  v.  ROOSA. 

Practice — Rule  by  Consent —  Validity. 

Rules  by  consent  or  agreement  between  parties, 
or  their  attorneys,  are  not  binding,  unless  entered 
in  the  book  of  common  rules,  or  reduced  to  writing1, 
and  signed  by  them,  or  some  person  authorized  for 
that  purpose. 

MR.  L.  ELMENDORF,  for  the  plaintiff, 
moved  for  a  relaxation  of  costs,  and  to 
set  aside  the  judgments  of  nonsuit  entered  in 
four  other  causes  between  the  same  parties,  on 
the  ground  of  irregularity.  It  appeared  that 
five  actions  of  trespass  had  been  brought  by 
the  plaintiff  against  the  defendant,  which 
were  noticed  for  trial  at  the  last  Ulster  Circuit. 
One  of  them  was  brought  on  to  trial,  and  the 
plaintiff  was  nonsuited.  The  defendant  entered 
up  judgment  in  all  the  causes,  and  proceeded 
to  have  the  costs  taxed  in  each. 
146*]  Mr.*Hawkins,  contra,  read  affidavits, 
stating  that  a  rule  had  been  entered  in  the 
minutes  of  the  clerk  of  the  circuit,  by  consent 
of  the  plaintiff's  counsel,  that  four  of  the 
causes  should  abide  the  event  of  the  cause  first 
brought  on  to  trial. 

Per  Curiam.  No  rules  by  consent,  except 
such  as  are  entered  in  the  book  of  common 
rules,  are  binding  unless  signed  by  the  attor- 
neys. According  to  the  spirit  of  former 
decisions  of  thetcourt,  no  agreements  between 
parties  or  their  attorneys  are  binding,  unless 
in  writing,  and  signed  by  them,  or  by  some 
person  authorized  for  that  purpose,  or  entered 
in  the  book  of  common  rules.  The  costs  prior 
to  the  circuit,  as  to  the  cause  tried,  may  be 
relaxed,  but  the  costs,  in  the  other  four  causes, 
must  abide  the  event. 


DODGE  t>.  CODDINGTON. 

Justice's  Court — Review — Return  of  Evidence — 
Pleading. 

The  court  may  order  a  justice  to  return  the  evi- 
dence in  a  cause  before  him,  and  if  it  does  not  ap- 
pear sufficient  to  support  the  action,  the  judgment 
will  be  reversed. 

In  an  action  on  a  note  to  pay  money,  when  col- 
lected, &c.,  the  plaintiffs  must  allege,  and  prove 
that  the  money  was  collected,  in  order  to  recover 
on  the  promise. 

IN  ERROR  on  certiorari.     The  defendant  in 
error  declared  against  the  plaintiff  in  error, 
in  the  court  below,  on  a  certain  writing  or  due 
bill,  as  follows : 

"Due  J.  Coddington,  $17.38,  for  sheriff's 
fees,  which  I  promise  to  pay,  when  collected 
from  the  estate  of  the  late  John  and  Cornelius 
Wynkoop,  deceased,  &c. 

"  Newburgh,  2d  September,  1799. 

(Signed)  "  LEVI  DODGE." 

The  defendant  below  pleaded  non  assumpsit, 
and  the  statutes  of  limitation.  The  plaintiff 
proved  the  handwriting  of  the  defendant,  but 
produced  no  evidence  thai  Ihe  defendant  had 
collected  the  money.  The  justice  gave  judg- 
ment for  the  plaintiff. 

Mr.  H.  Bleecker,  for  the  plaintiff  in  error, 
contended  that  the  plaintiff  ought  to  have 
averred,  in  his  declaration,  that  the  defendant 
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had  collected  the  money,  and  to  have  proved 
that  averment. 

*Mr.  L.  Elmendorf,  contra,  objected  [*147 
that  Ihe  courl  could  not  inquire  as  to  the  facts, 
nor  reverse  the  judgment,  unless  for  errors  in 
law  ;  and  not  because  it  was  against  evidence. 

Per  Curiam.  The  act  of  the  Legislature 
authorizes  the  court  to  require  the  justice  to 
return  the  evidence  ;  and  if,  on  the  return  of 
the  evidence,  it  does  not  appear  sufficient  to 
support  the  action,  the  court  will  reverse  the 
judgment ;  and  we  have  often  so  decided.  In 
the  present  case  there  was  a  condition  prece- 
dent, and  the  proof  does  not  support  the  dec- 
laration. The  judgment  below  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in— 15  Wend.,  493;  57  Barb.,  601 ;  2  McLean, 
186. 


GALE  «.  CHASE. 

Justice's  Court — Parol  Autftority  to  Enter  Judg- 
ment— Revocation. 

Where  the  defendant  indorsed  on  a  warrant  a 
written  request  to  enter  up  judgment  against  him, 
for  whatever  demand  the  plaintiff  might  have 
against  him,  to  the  satisfaction  of  the  justice,  and 
the  next  day  desired  the  justice  not  to  enter  the 
judgment,  as  he  had  since  discovered  that  the  plaint- 
iff demanded  more  than,  was  due  to  him ;  it  was 
held  that  such  a  consent  or  request  was  revocable, 
and  that  the  justice  should  have  had  a  trial,  to  as- 
certain the  amount  due,  and  not  have  entered  up 
judgment  on  the  demand  of  the  plaintiff. 

IN  ERROR,  on  certiorari.  The  plaintiff  in 
error,  having  been  taken  by  a  warrant, 
issued  against  him  at  the  suit  of  the  defendant 
in  error ;  on  the  2d  of  June,  1807,  he  indorsed, 
on  the  back  of  the  warrant,  a  written  request 
to  the  justice  to  enter  up  judgment  against 
him,  for  whatever  demand  the  plaintiff  should 
have  against  him,  to  the  satisfaction  of  the 
justice.  On  the  8th  day  of  June,  he  called  on 
the  justice,  and  informed  him  that  he  had 
given  such  a  writing  to  the  constable  who 
served  the  warrant ;  but  that  since  he  gave  the 
confession  to  the  officer  he  had  discovered  that 
the  plaintiff  claimed  a  greater  sum  than  was 
due,  and  desired  the  justice  not  to  enter  judg- 
ment, until  he  could  see  the  plaintiff  and  set- 
tle with  him,  which,  if  he  could  not  do,  he 
must  have  a  trial,  for  he  did  not  suppose  that 
he  owed  the  plaintiff  more  than  $10.  On  the 
same  day  the  plaintiff  appeared,  and  stated  his 
demand  to  be  $25,  for  a  barrel  of  potash. 
Nothing  was  done  by  the  justice  until  the  10th 
*day  of  July,  when  the  plaintiff  below  [*148 
called  on  the  justice,  and  informed  him  that 
the  defendant  had  not  settled  the  demand,  and 
requested  judgment  on  the  confession  given 
by  the  defendant.  The  justice,  thereupon, 
entered  up  judgment,  nunc  pro  tune,  on  the 
confession,  for  $25  and  the  costs. 

Mr.  H.  Bleecker  for  the  plaintiff  in  error. 

Mr.  Mumford,  contra. 

Per  Curiam.  The  authority  to  the  justice 
o  enter  up  the  judgment  must  be  considered 
as  a  parol  authority,  and  revocable  by  the  de- 
'endant.  What  he  stated  to  the  justice  amount- 
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ed  to  a  revocation,  and  a  trial  ought  to  have 
been  had,  to  ascertain  the  amount  due  to  the 
plaintiff.  The  judgment  below  must  be  re- 
versed. 

Judgment  reversed. 


CLARK  v.  HOLMES. 

Partnership —  Warranty  by  One  Partner. 

Where  one  of  two  partners  makes  a  special  war- 
ranty, on  the  sale  of  goods,  the  purchaser  may 
maintain  his  action  against  the  partner  who  made 
the  warranty,  without  joining  the  other  partner. 

IN  ERROR,  on  certiorari.  The  plaintiff  be- 
low declared  against  the  defendant  below, 
on  a  warranty,  in  the  sale  of  pork.  The  plaint- 
iff alleged  that  he  purchased  of  the  defendant 
one  hundred  pounds  of  pork,  for  which  he 
paid  him  $10 ;  and  that  the  defendant,  at  the 
time  of  the  sale,  warranted  the  pork  to  be  good 
and  wholesome,  when,  in  fact,  it  was  bad  and 
unwholesome,  and  totally  unfit  for  use  ;  and 
that  the  plaintiff,  immediately  after  he  had  ex- 
amined the  pork,  at  home,  returned  it  to  the 
defendant,  and  demanded  the  $10,  and  the 
charges  of  transportation.  The  defendant  be- 
low pleaded  in  abatement  that  the  pork  sold 
to  the  plaintiff  belonged  to  him  and  one  Hyde, 
and  that  Hyde  and  the  defendant  were  part- 
ners in  trade,  under  the  firm  of  Hyde  & 
Clark,  and  that  the  action  ought  to  have  been 
brought  against  both  partners.  The  plaintiff 
demurred,  alleging  that  he  bought  the  pork  of 
Clark  only,  and  that  Hyde  lived  out  of  the 
county.  The  justice  overruled  the  plea  in 
abatement,  and  the  defendant  pleaded  the 
140*]  general  issue.  The  plaintiff's  declara- 
tion, as  to  the  sale,  warranty  and  breach,  were 
fully  proved,  and  the  jury  found  a  verdict  for 
the  plaintiff. 

Mr.  Gold  for  the  plaintiff  in  error. 

Mr.  N.  WiUiams,  contra. 

Per  Curiam.  It  was  not  necessary  to  make 
Hyde  a  party  in  the  suit.  The  plaintiff  had  a 
right  to  bring  his  action  against  the  partner 
who  made  the  warranty,  without  joining  his 
copartner.  The  judgment  below  must  be  af- 
firmed. 

Judgment  affirmed. 
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HUNT 

t;. 
ONDERDONK  ET  AL.,  Executors  of  TAYLOR. 

Service  of  Notice — Agent. 

Where  the  attorney  of  one  of  the  parties  resided 
out  of  the  city  of  New  York,  but  within  forty  miles, 
and  had  an  agent  In  the  city,  service  of  a  notice  in 
the  cause,  on  such  agent,  In  vacation,  was  not  suf- 
ficient. 

MR.  HENRY,  for  the  defendants,  moved  to 
set  aside  the  default,  judgment,  and  all 
subsequent  proceedings  in  this  cause,  for  ir- 
regularity. He  read  an  affidavit,  stating  that 
on  the  26th  July,  1806,  a  notice  from  the  at- 
torney of  one  of  the  defendants,  of  his  being 
concerned,  was  served  on  the  agent  of  the 
plaintiff's  attorney  in  New  York,  by  deliver- 
ing the  same  to  the  partner  of  the  agent,  in  his 
office,  who  accepted  the  same,  in  behalf  of  the 
agent ;  and  that  the  defendants'  attorney  had 
no  notice  of  the  proceedings,  on  the  part  of 
the  plaintiff,  until  the  25th  day  of  November, 
when  he  was  informed  that  a  writ  of  inquiry 
of  damages  had  been  executed.  The  writ 
issued  in  the  cause  was  returnable  in  August 
Term,  the  declaration  was  filed  the  31st  day  of 
August,  and  an  interlocutory  judgment,  for 
want  of  a  plea,  entered  the  16th  November ; 
and  on  the  21st  November,  the  inquisition  of 
damages  was  filed,  and  final  judgment  entered 
thereon. 

Mr.  Johnston,  contra,  read  the  affidavit  of  the 
plaintiff's  attorney,  stating  that  he  resided  at 
Mount  Pleasant,  less  than  forty  miles,  to  wit, 
thirty-six  miles  from  the  city  of  New  York, 
where  the  attorney  for  the  defendants  resided, 
and  that  the  notice  of  the  defendants'  attorney 
being  *  employed  had  never  been  re-  [*15O 
ceived  by  him.  He  contended  that  where  the 
attorneys  of  the  respective  parties  resided 
within  forty  miles  of  each  other,  a  service  on 
an  agent,  in  vacation,  was  not  valid.  (See  the 
8th  rule  of  January  Term,  1799.) 

Pei'  Curiam.  The  service  of  the  notice  was 
not  sufficient ;  but  this  being  a  case  of  exe- 
cutors, and  on  the  merits  disclosed,  we  think 
that  the  default,  judgment  and  subsequent 
proceedings,  ought  to  be  set  aside. 


Rule  granted. 
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JACKSON,  ex  dem.  WILLIAMS  ET  AL., 

STOKES  AND  THOMPSON. 

Attainder — Forfeiture  of  Land — Title. 

A  person  who  removed  within  the  British  lines 
•during1  the  American  war,  and  died  there,  in  June, 
1777,  was  presented  by  the  grand  jury,  and  indicted 
the  5th  May,  1780,  under  the  Act  of  Attainder  of  the 
22d  October,  1779,  for  an  offense  charged  to  have 
been  committed  on  the  15th  of  April,  1777,  and  being 
convicted,  judgment  was  signed  the  14th  July,  1783, 
and  his  estate  forfeited  and  sold.  In  an  action  of  | 
ejectment,  brought  against  persons  deriving  title 
under  the  sale  by  the  commissioners  of  forfeitures, 
it  was  held  that  the  proceedings  were  regular,  ac- 
cording to  the  act,  and  were  not  now  to  be  ques- 
tioned, and  that  the  judgment  on  the  attainder  was 
valid  and  effectual. 

TPHIS  was  an  action  of  ejectment  for  lands 
J.  in  the  County  of  Ulster.  On  the  trial  it 
was  admitted  that  Daniel  Clarwater's  attainder 
should  be  evidence  of  the  attainder  of  Jacob 
Clarwater  on  the  day  stated  in  the  record  ;  and 
that  the  lessors  of  the  plaintiff  were  the  heirs- 
at-law  of  the  said  Jacob.  That  Jacob  Clar- 
water died  within  the  British  lines  in  June, 
1777.  That  the  indictment  against  him  for 
adhering  to  the  enemies  of  this  State,  founded 
upon  the  Act  of  Attainder  of  the  22d  day  of 
October,  1779,  was  presented  on  the  5th  of 
May,  1780,  by  the  grand  jury  of  Ulster,  and 
the  offense  was  charged  therein  to  have  been 
committed  by  him  on  the  15th  day  of  April, 
152*]  1777.  That  judgment  on  the  indict- 
ment was  signed  July  14,  1783  ;  and  that  the 
defendant  derived  title  under  the  commission- 
ers of  forfeitures.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  the  above  case. ' 

Mr.  L.  Elmendorf  for  the  plaintiff. 

Mr.  Sudam  for  the  defendant. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court  : 

1.— The  Act  of  Attainder  of  October  22d,  1779, 
made  it  lawful  for  grand  jurors  to  prefer  bills  of 
indictment  against  persons  who  should  at  the  time 
be  deceased,  for  the  offense  of  adhering  to  the  then 
enemies  of  this  State,  committed  by  such  persons, 
in  their  lifetime  ;  and  that  it  should  be  no  objection 
that  the  offense  was  committed  out  of  the  county 
in  which  the  indictment  should  be  found  ;  that  upon 
notice  being  given,  according  to  the  form  prescribed 
in  the  act,  and  a  neglect  to  appear,  the  defendants, 
whether  in  full  life  or  deceased,  should  be  deemed 
guilty,  and  should  forfeit  their  estates  and  such 
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The  convictions  under  the  Act  of  1779  of 
deceased  persons  were  out  of  the  ordinary 
course  of  practice,  and  cannot  be  tested  by 
ordinary  rules.  They  were  in  the  nature  of 
bills  of  attainder ;  and  the  Legislature  most 
clearly  intended  that  the  convictions  and  for- 
feitures under  the  act  should  apply  as  well  to 
offenses  committed  prior  as  subsequent  to  the 
passing  of  the  law.  In  giving  each  part  a 
construction,  the  whole  act  is  to  be  taken  to- 
gether. Its  object  is  declared  to  be  the  for- 
feiture and  sale  of  the  estates  of  persons  who 
had  adhered  to  the  enemy,  and  many  persons 
were  by  name,  ipso  facto,  convicted  and  at- 
tainted of  an  antecedent  offense.  The  formality 
of  an  indictment  and  notice,  in  the  case  of  a 
deceased  person,  was  a  substitute  for  the  speci- 
fication of  the  name  of  such  person  in  the 
statute,  and  was  attended  with  equal  effect  in 
respect  to  the  forfeiture  *of  his  estate.  [*153 
The  conviction,  ip  order  to  save  the  rights  and 
prerogative  of  the  State,  was  made  to  have  re- 
lation back  to  the  death  of  the  person  con- 
victed ;  and  as  the  prosecution  was  made  to 
apply  to  offenses  committed  prior  to  the  pass- 
ing of  the  act,  so  it  was  immaterial  whether 
the  offender  was  alive  or  dead  upon  that  day. 
The  law  declares  that  the  indictment  and  con- 
viction shall  be  equally  operative  whether  the 
defendant  was  dead  or  in  full  life.  The  pro- 
ceeding in  question  is  to  be  resolved  into  the 
plenitude  of  legislative  authority,  and  We.  have 
only  to  inquire  what  was  the  real  intent  and 
meaning  of  the  law.  The  constitution  author- 
ized the  Legislature  to  pass  bills  of  attainder 
for  crimes  committed  during  the  Revolution- 
ary war. 

\Ve  are  of  opinion,  therefore,  that  the  title 
derived  from  the  State  is  valid,  and  that  judg- 
ment must  be  rendered  for  the  defendants. 

Judgment  for  the  defendants. 

forfeitures  should  affect  the  estates  whereof  the 
defendants  were  seized,  at  the  time  of  their  deaths, 
respectively,  and  the  estates  should  vest  in  the 
people  of  this  State,  at  and  from  the  day  charged  in 
the  indictment,  most  distant  from  the  day  of  the 
taking  thereof.  The  act  further  declared,  that  be- 
ing at  any  time,  since  the  9th  day  of  July,  1776, 
within  and  under  the  government  of  the  United 
States,  and  afterwards  voluntarily  withdrawing 
within  the  British  linos,  was  evidence  of  the  offense, 
for  which  every  such  person  might  be  indicted  and 
convicted  in  pursuance  of  the  act. 
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M'COLLUM  v.  BARKER. 

Assessment  of  Damages — Jury. 

On  a  writ  of  error  from  a  court,  of  common  pleas, 
it  appeared  by  the  record,  that  after  judgment  by 
default,  in  an  action  of  assumpxit,  a  jury  was  sum- 
moned, and  the  damages  assessed  in  the  presence  of 
the  court,  and  judgment  entered  for  the  amount, 
without  an  inquisition  returned ;  it  was  held  that 
the  proceedings  were  regular,  as  the  court  may 
assess  the  damages  without  the  intervention  of  a 
Jury. 

THIS  cause  came  before  the  court  on  a  writ 
of  error,  from  the  Court  of  Common  Pleas 
of  the  County  of  St.  Lawrence. 

The  record  stated  that  the  defendant  in  error 
declared  against  the  plaintiff  in  error,  in  the 
court  below,  in  assumpsit  for  work,  labor  and 
services,  and  for  money  laid  out,  &c.  The 
•defendant  below  suffered  judgment  by  default, 
and  the  sheriff  was  commanded  that  he  cause 
to  come  before  the  judges  and  assistant 
justices,  at  the  court-house,  &c.,  on  the  4th  of 
June,  1806,  twelve,  &c.,  to  inquire  and  assess 
the  damages,  &c.  On  the  same  day,  both 
parties  appeared  before  the  judges  and  assist- 
ant justices,  &c.,  and  the  jury  being  sworn, 
.assessed  the  damages  to  $70,  besides  the  costs, 
&c.,  upon  which  final  judgment  was  entered. 

The  error  assigned  was,  that  there  was  no 
writ  of  inquiry  or  inquisition,  or  return  there- 
to, on  record  in  the  clerk's  office  of  the  said 
Court  of  Common  Pleas. 
154*]  *Mr.  Van  Vechten  for  the  plaintiff  in 
error. 

Mr.  H.  Bleec.ker,  contra,  cited  2  Wilson,  374  ; 
3  Wilson,  62  ;  2  Saund.,  107,  n.  2. 

Per  Curiam.  As  the  assessment  of  damages 
in  the  above  case  was  only  to  inform  the  con- 
science of  the  court,  who  might  themselves 
have  assessed  the  damages  without  the  inter- 
vention of  a  jury,  we  do  not  perceive  any  ob- 
jection to  the  proceeding  which  took  place. 
If  the  court  might  have  dispensed  with  the 
jury,  they  could,  of  course,  have  dispensed  with 
an  inquisition  formally  signed  and  sealed  by  the 
jury,  who  acted  in  their  presence.  The  exe- 
cution of  the  writ  in  the  presence  and  under 
the  direction  of  the  court,  must  afford  at  least 
equal  satisfaction  as  if  it  had  been  executed 
before  the  sheriff  alone  ;  and  if  the  court  are 
willing  to  submit  to  the  trouble  of  presiding 
;at  the  inquest,  it  is  the  safer  mode  for  the 
parties.  The  judgment  below  ought,  there- 
fore, to  be  affirmed. 

Judgment  affirmed. 
Cited  in— t  Abb.  Pr.,  403 ;  6  Duer,  670. 


DUNNETT  v.  TOMHAGEN. 

Admiralty — Abandonment — Salvage  —  Freight 
not  Earned —  Wages. 

During  a  voyage  from  Greenock  to  New  York,  a 
.ship  called  the  Sarah  was,  from  necessity,  aban- 
doned by  the  crew  as  a  wreck  ;  and  before  leaving 
her,  the  seamen  took  out  seven  boxes  of  the  cargo, 
into  the  boat,  and  were  afterwards  taken  up  at  sea 
by  a  vessel  called  the  Morning  Star,  and  brought  to 
New  York.  The  merchandise  saved  was  libeled  by 
the  crew  of  the  Morning  Star,  for  salvage.  In  an 
action  brought  by  a  seaman  of  the  Sarah  against 


JOHNS.  REP.,  3. 


N.  Y.  R.,  3. 


the  master,  for  his  wages  from  Greenock  to  the 
time  the  ship  was  abandoned,  it  was  held  that  no 
freight  was  earned,  and  that  the  seamen  were  not, 
therefore,  entitled  to  wages ;  though  they  might 
have  an  equitable  lien  on  the  goods  saved,  for  a 
compensation  in  the  nature  of  salvage. 

FROM  the  return  of  the  certiorari,  directed 
to  the  Justices'  Court,  in  the  city  of  New 
York,  the  following  facts  appeared  : 

The  defendant  in  error,  who  was  the  plaint- 
iff below,  declared  for  wages  due  to  him  as  a 
mariner  on  board  the  ship  Sarah,  of  which  the 
plaintiff  in  error  was  master,  on  a  voyage  from 
Greenock  to  New  York. 

The  defendant  below  pleaded  the  general 
issue,  with  notice  of  special  matter.  The  cause 
was  tried  before  the  justices,  by  consent, 
without  a  jury,  and  the  following  facts  ap- 
peared. The  plaintiff  was  a  mariner  on  board 
the  Sarah,  on  a  voyage  from  New  York  to 
Greenock,  and  back,  *at  $22  per  month.  [*155 
That  the  ship  performed  the  voyage  to  Green- 
ock in  safety,  and  was  abandoned  as  a  wreck, 
on  her  homeward  voyage,  after  being  from 
port  two  months.  The  crew,  in  order  to  save 
the  cargo,  threw  overboard  their  own  clothes 
and  other  property.  By  their  exertions  they 
saved  from  the  ship,  so  abandoned  as  a  wreck, 
seven  boxes  of  merchandise,  which  they  stowed 
in  the  long-boat,  and  then  left  her.  After  be- 
ing some  time  at  sea,  they  were  taken  up  by 
the  sloop  Morning  Star,  and  arrived  safe  at 
New  York,  with  the  long-boat  and  merchan- 
dise. The  property  so  saved,  and  the  long- 
boat, were  libeled  in  the  District  Court  at  New 
York,  by  the  crew  of  the  sloop  Morning  Star, 
for  salvage.  After  the  merchandise  and  long- 
boat were  in  the  custody  of  the  marshal,  an 
agreement  was  made  between  the  libelants  and 
the  owners  of  the  merchandise  (the  plaintiff 
being  in  nowise  privy  thereto),  that  the  prop- 
erty should  be  sold  at  auction,  and  that,  from 
the  proceeds,  the  auctioneer  should  pay  to  the 
libelants  such  sum  as  should  be  awarded  for 
salvage  by  two  arbitrators,  who  awarded  a 
sum  in  favor  of  the  libelants,  but  how  much 
did  not  appear.  The  seven  boxes  of  merchan- 
dise were  owned  by  sundry  merchants  in  New 
York,  and  the  captain  and  owners  of  the 
Sarah  had  no  interest  in  them,  beyond  their 
lien  (if  any)  for  freight.  The  outward  wages 
only  had  been  paid  to  the  plaintiff.  The 
plaintiff  and  all  the  crew  gave  receipts  in  full ; 
and  when  the  receipts  were  demanded  by  the 
owners,  they  informed  the  men  that  they  should 
not  have  their  wages  unless  they  signed  them. 
The  mate  and  one  seaman  refused,  and  the 
plaintiff  signed  his  mark,  but  received  his  pay 
for  the  outward  voyage  only.  The  boxes  of 
merchandise  sold  at  auction  for  $1,600.  The 
wages  due  to  the  crew  on  the  homeward  voy- 

e,  at  the  time  the  ship  was  abandoned, 
amounted  to  $414. 

The  court  below  decided  that  the  Sarah 
could  not,  in  contemplation  of  law,  be  consid- 
ered as  wrecked,  nor  the  merchandise  and 
long-boat  in  such  a  state  of  peril  as  to  entitle 
the  crew  of  the  Morning  Star  to  salvage,  to 
the  *prejudice  of  the  seamen;  that  as  [*156 
the  owners  had  received  the  goods,  and  thus 
entitled  the  captain  of  the  Sarah  to  his  freight 
therefor,  and  that  as  sufficient  had  been  saved 
to  pay  the  seamen's  wages,  and  as  the  plaint- 
iff had  made  a  sacrifice  of  his  own  property, 
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to  save  that  put  into  the  long-boat,  the  court, 
in  the  exercise  of  their  legal  and  equitable 
powers,  gave  judgment  for  the  plaintiff  for 
his  two  months'  wages,  from  the  time  of  the 
departure  of  the  ship  from  Qreenock  to  her 
abandonment  at  sea. 

On  the  above  facts,  the  case  was  submitted 
to  the  decision  of  this  court,  without  argu- 
ment. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  is  the  general  rule  of  the  marine  law  that 
freight  is  the  mother  of  wages,  and  that  the 
safety  of  the  ship  is  the  mother  of  freight. 
The  reason  of  the  rule  is,  that  the  seamen  may 
have  an  interest  in  the  safety  of  the  ship,  and 
may  thereby  be  induced  not  to  desert  her  in 
cases  of  danger,  but  to  use  their  utmost  en- 
deavor, even  at  the  hazard  of  their  lives,  for 
her  preservation. 

No  freight  was  earned  in  this  case  on  the 
homeward  voyage,  because  no  part  of  the  cargo 
was  delivered  by  the  ship.  The  contract  was 
not  fulfilled  ;  the  voyage  was  not  performed  ; 
and  no  freight  was  earned ;  it  follows,  as  a 
necessary  consequence,  that  no  wages  were 
due. 

The  salvage  of  part  of  the  cargo  does  not 
take  this  case  out  of  the  general  rule,  because 
no  freight  was  earned  by  the  ship  on  the  goods 
saved.  It  is  not  the  saving  of  the  cargo,  but 
the  earning  of  the  freight  that  entitles  the  sea- 
men to  wages.  The  owners  of  the  ship  had 
no  valid  claim  for  freight,  as  for  a  part-per- 
formance of  the  entire  contract,  because  the 
fulfillment  of  the  contract  was  not  dispensed 
with  by  any  act  of  the  owners  of  the  goods, 
nor,  indeed,  was  there  even  a  part-perform- 
ance by  the  owner  of  the  ship.  A  salvor,  and 
not  the  ship  owner,  was  here  the  deliverer  of 
the  goods  saved.  The  seamen  might,  perhaps, 
have  had  a  valid  lien  on  the  goods  saved,  for 
157*]  an  equitable  Compensation,  in  the 
light'of  salvage,  but  this  gave  them  no  right 
of  action  against  the  shipowners  or  master,  on 
their  contract  for  wages.  The  claims  of  salv- 
age and  for  wages  are  totally  distinct,  and 
are  to  be  tested  by  different  rules.  It  must, 
however,  be  admitted,  that  the  loose  manner 
of  using  these  terms  in  some  of  the  books,  and 
in  the  old  marine  codes,  tends  to  mislead  ;  but 
the  confusion  is  easily  cleared,  when  the 
terms  themselves,  and  the  principles  upon 
which  those  claims  respectively  rest,  come  to 
be  understood  and  applied  with  due  precision. 

The  court  are,  therefore,  of  opinion  that  the 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Distinguished— Blatchf.  &  H.,  642. 

Cited  in-9  Cow.,  165 ;  24  N.  Y.,  449 ;  44  N.  Y.,  217  ;  1 
Hilt.,  12 :  2  Bos.,  204 ;  1  City  H.  Hec.,  120 ;  Abb.  Adm., 
130:  2  Gall.,  175;  2  Mason,  332;  1  Ware,  46;  i 
Spraguc,  99,  100. 


SMITH  v.  LEWIS. 

Subornation  of  Perjury— Action  in  Another  State. 

No  action  will  lit-  against  a  person  in  this  State  for 
suborning  a  witness  to  swear  falsely  in  a  cause  in 
another  State,  whereby  a  judgment  was  given 
against  the  defendant  in  that  State,  contrary  to  the 
truth  and  justice  of  the  case. 

5G2 


Citations-Cro.  KHz.,  714;  1  Lev.,  119;  2  H.  Bl.,. 
414  ;  2  Burr.,  1005 ;  7  T.  H.,  2«9 ;  Cro.  Eli/.,  520;  Cro. 
Jac.,  601 ;  Hutton,  11. 

rPHIS  cause  came  before  the  court  on  a  writ 
J.  of  error  from  the  Dutchess  Common 
Pleas. 

The  declaration  in  this  case,  in  the  court  be- 
low, stated  that  the  defendant  brought  an  ac- 
tion of  trespass  on  the  case  against  the  plaint- 
iff and  four  other  persons,  at  Fairfield,  in  the 
State  of  Connecticut ;  that  the  action  was  com- 
menced by  a  writ  of  attachment,  dated  the  4th 
day  of  April,  1799,  and  made  returnable  in 
Fairfield  County  Court,  on  the  3d  Tuesday  of 
April,  1799,  and  which  writ  of  attachment 
contained  a  declaration,  in  substance,  as  fol- 
lows: That  at  Brookfield,  on  the  26th  day  of 
January,  1796,  the  defendants  affirmed  unto 
the  plaintiff  Lewis,  that  Austin  Nichols,  one 
of  the  said  defendants,  was  the  rightful  owner 
in  fee,  of  45,000  acres  of  land  in  Virginia,  and 
described  by  metes  and  bounds.  That  the  said 
Austin  Nichols  offered  the  same  for  sale  ;  that 
he  and  the  other  defendants,  well  knowing 
that  the  said  Austin  was  not  the  owner  of  the 
said  tract,  and  that  the  same  was  of  no  value, 
&c.,  did  conspire  to  induce  the  plaintiff  to  buy 
a  part  of  the  said  tract,  at  twenty-five  cents- 
per  acre,  and  with  intent  to  defraud  the  plaint- 
iff, and  to  divide  the  profits  among  them- 
selves. That  the  defendants  did,  for  that  pur- 
pose, agree  *severally  to  represent  to  [*158- 
the  plaintiff  that  the  said  Austin  was  the  own- 
er, and  that  the  said  land  was  of  an  excellent 
quality,  &c.  That  the  defendants,  for  the 
purposes  aforesaid,  did  agree  that  Benjamin 
Bostwick,  another  of  the  defendants,  should 
appear  to  be  the  purchaser  of  one  fourth,  at 
the  price  aforesaid.  That  the  defendants  did, 
also,  agree  that  Aaron  Gregory,  one  of  the  de- 
fendants, should  apply  to  the  plaintiff  to  be 
let  in  for  a  small  part  of  the  purchase, 
&c.,  and  the  plaintiff  averred  that  the  de- 
fendants executed  their  purposes,  &c.,  and 
that  the  plaintiff,  by  means  of  the  fraud 
practiced  upon  him  by  the  several  defendants' 
conspiring  together,  did,  on  the  12th  of  Febru- 
ary, 1796,  at  Newtown,  purchase  of  the  said 
Austin  one  fourth  of  the  said  tract,  and  did  pay 
to  him  $2,812.25  for  the  same,  and  that  the  de- 
fendants divided  the  same;  and  the  plaintiff 
averred  that  the  said  Austin  had  no  title  ;  and 
that  the  said  tract  was  mountainous  and  good 
for  nothing ;  and  the  defendants  all  well  knew 
the  same,  and  that  all  their  said  allegations 
were  false  ;  by  all  which  fraxids  he,  the  said 
Walker  Lewis,  was  damnified  to  $4,900,  &c. 

The  declaration  in  the  present  suit  further 
stated  that  the  said  attachment  was  duly 
served  on  Smith  and  the  other  defendants, 
and  returned,  and  the  action  entered  in  court. 
That  the  suit  was  legally  removed  into  the  Su- 
perior Court  of  that  State,  and  the  several  de- 
fendants, in  the  Superior  Court  at  Fairtield, 
on  the  2d  Tuesday  in  January,  1802,  except 
Austin  Nichols,  who  was  defaulted,  pleaded 
the  general  issue,  not  guilty.  That  the  cause 
was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff  Lewis,  and  assessed  his  damages 
to  $3,860.90,  and  judgment  was  rendered 
thereon.  That  an  execution  issued  the  29th 
July,  1802,  and  the  real  estate  of  Smith  (the 
now  plaintiff)  was  seized  and  set  off  in  part 

JOHNS.  REP.,  3_ 


1808 


SMITH  v.  LEWIS. 


158 


payment  of  the  judgment,  to  the  amount  of 
$808.86.  The  declaration  further  stated  that 
all  the  proceedings  in  the  said  suit  were  regu- 
lar, but  that  the  said  Lewis  (the  now  defend- 
ant), iu  order  to  prove  his  action  on  the  said 
trial,  did,  in  Luzerne  County,  in  Pennsylvania, 
159*]  corruptly  suborn  one  Stephen  *Bur- 
ritt,  to  make  a  false  deposition,  on  the  10th 
day  of  July,  1801,  which  deposition  was  read 
on  the  said  trial ;  that  this  deposition  went  to 
support  fully  the  whole  allegation  of  fraud  in 
the  declaration.  The  plaintiff  then  averred 
that  the  said  Burritt,  in  making  the  said  depo- 
sition, was  guilty  of  willful  and  corrupt  per- 
jury ;  and  that  the  present  defendant  well 
knew  it  to  be  false  when  he  procured  it,  and 
when  he  offered  it  in  evidence,  &c.  That  the 
deposition  was  procured  and  read  according 
to  the  laws  of  Connecticut,  but  that  the  pres- 
ent plaintiff,  and  the  other  defendants,  had  no 
knowledge  of  it,  or  its  contents,  until  the  same 
was  read  to  the  jury,  and  so  were  wholly  un- 
prepared to  meet  it ;  that  the  said  Walker 
made  Azor  Ruggles  a  party  to  the  suit  for  the 
sole  purpose  of  preventing  him  from  being  a 
witness  for  the  defendants  ;  and  that  the  said 
Azor  would  have  disproved  the  contents  of  the 
said  deposition  ;  that  the  court  and  jury  re- 
lied upon  the  deposition,  as  material  testimony 
produced  upon  the  trial ;  that  the  plaintiff, 
and  the  other  defendants,  were  not  guilty  of 
any  such  combination  or  fraud,  &c.,  and  that 
the  jury  were  wholly  deceived  and  misled  by 
the  said  deposition  ;  and  that,  by  this  fraudu- 
lent and  corrupt  conduct  of  the  defendant,  the 
plaintiff  hath  sustained  damages  to  $10,000,  &c. 

To  this  declaration  the  defendant  below  de- 
murred, and  the  plaintiff  joined  in  demurrer. 
The  court  below,  having  eriven  judgment  for 
the  defendant,  the  plaintiff  brought  his  writ 
of  error  to  this  court.  There  were  two  grounds 
of  demurrer.  1.  That  the  declaration  did  not 
contain  a  sufficient  cause  of  action.  2.  There 
were  two  separate  and  distinct  causes  of  action 
set  forth. 

The  court  having  decided  on  the  first  ground, 
it  is  unnecessary  to  take  notice  of  the  second. 

Mr.  P.  Ruggles,  for  the  plaintiff  in  error. 
There  can  be  no  doubt  that  the  plaintiff  has 
sustained  a  serious  injury  by  the  fraudulent 
conduct  of  the  defendant ;  and  the  only  ques- 
tion is,  whether  the  law  affords  him  any 
1GO*]  remedy  for  *that  injury.  The  plaintiff 
does  not  impeach  the  judgment  of  the  court  in 
Connecticut,  which,  on  the  evidence  as  it  ap- 
peared before  them,  was  no  doubt  correct ;  but 
he  alleges  that  it  was  obtained  by  perjury, 
and  that  the  defendant  ought  to  make  repara- 
tion for  the  damages  caused  by  his  malpractice 
and  deceit  in  procuring  that  judgment.  The 
merits  of  the  judgment  are  no  more  called  in 
question  in  this  case  than  they  were  in  that  of 
Moses  v.  Maefarlane  (2  Burr. ,  1005),  cited  by 
the  counsel  for  the  defendant  on  the  argument 
in  the  court  below.  Lord  Mansfield,  in  that 
case,  observes,  "The  ground  of  the  action  is 
not  that  the  judgment  was  wrong,  but  that 
(for  a  reason  which  the  plaintiff  could  not 
avail  himself  of  against  that  judgment)  the 
defendant  ought  not,  in  justice,  to  keep  the 
money."  "  Money  may  be  recovered  by  a 
right  and  legal  judgment,  and  yet  the  iniquity 
of  keeping  that  money  may  be  manifest,  upon 
JOHNS.  REP.,  3. 


grounds  which  could  not  be  used  by  way  of 
defense  against  that  judgment."  His  lordship 
puts  several  cases  not  so  strong  as  the  present. 
"Suppose,"  says  he,  "an  indorsee  of  a  promis- 
sory note,  having  received  payment  from  the 
drawer  (or  maker)  of  it,  sues  and  recovers  the 
same  money  from  the  indorser,  who  knew 
nothing  of  the  payment.  Suppose  a  man  re- 
covers upon  a  policy  for  a  ship,  presumed  to 
be  lost,  which  afterwards  comes  home,  or  upon 
the  life  of  a  man  presumed  to  be  dead,  -^10 
afterwards  appears ;  or  upon  the  representa- 
tion of  a  risk  deemed  to  be  fair,  which  comes 
out  afterwards  to  be  grossly  fraudulent."  In 
all  those  cases  the  former  judgment  of  the 
court  was  shown,  else  no  cause  of  action  could 
be  made  to  appear.  If  the  party  in  those  in- 
stances was  not  bound  to  be  prepared  against 
facts  which  must  frequently  happen  in  the 
course  of  business,  how  is  he  to  come  prepared 
against  perjury,  especially  when  the  plaintiff 
had  deprived  him  of  the  means  of  detection  ? 
But  in  the  case  of  Hanford  v.  Pennoyer  *  de- 
cided in  the  Superior  Court  of  the  State  of 
Connecticut,  the  precise  point  in  question 
arose.  The  case  was  shortly  this  :  Pennoyer 
brought  his  action  *against  Hanford  [*lol 
in  the  Court  of  Common  Pleas,  and  stated,  in 
his  declaration,  "that  Hanford  had  before 
sued  him  in  trespass  quare  clausum  fregit,  be- 
fore a  justice,  and  that  he  called  one  S.  H.  as 
a  witness,  who  swore  falsely  and  corruptly, 
whereby  judgment  was  rendered  against  him 
(Pennoyer),  and  for  that  false  oath  and  the 
damages  he  had  sustained,  he  brought  his 
suit,"  &c.  A  verdict  was  found  for  the  plaint- 
iff for  $70  damages,  and  a  motion  in  arrest  of 
judgment  was  overruled,  and  judgment  ren- 
dered for  the  plaintiff.  Hanford  brought  a 
writ  of  error  to  the  Superior  Court,  who 
affirmed  the  judgment  of  the  Common  Pleas, 
who,  in  giving  their  reasons,  observed,  "that 
it  was  a  fundamental  principle  of  law,  that  for 
every  injury  there  was  a  remedy ;  that  the 
plaintiff  in  the  court  below  had  his  right  taken 
from  him  by  perjury,  and  it  was  no  answer  to 
say  it  was  by  the  judgment  that  the  party  is 
aggrieved,  for  the  judgment  was  obtained  by 
perjury ;  nor  that  the  statute  has  provided  a 
punishment  for  perjury,  for  the  statute  does 
not  take  away  the  common  law  right.  (2 
Wils.,  145;  3  Burr.,  1419;  1  Black.  Rep., 
427  ;  1  Com.  Dig.,  168,  Action  on  the  Case,  A.) 
It  is  not  true  that  the  judgment  is  attacked  by 
this  action,  or  its  legality  and  binding  force 
called  in  question  ;  the  action  is  founded  on 
the  very  principle  that  the  judgment  was  prop- 
erly rendered,  and  binding  on  the  party.  It  is 
by  means  of  the  judgment  so  obtained  by  per- 
jury that  the  party  is  subject  to  damage  ;  and 
notwithstanding  a  recovery  for  the  perjury, 
the  judgment  must  remain  in  full  force.  It  is 
no  objection  to  this  action  that  the  party  ag- 
grieved may  get  relief  from  the  judgment  by 
writ  of  error,  or  a  new  trial,  for  it  must  often 
happen  that  no  error  appears  on  the  record  ; 
and  the  party  aggrieved  ought  not  to  be  put  to 
the  trouble  and  expense  of  a  new  trial,  nor 
run  the  risk  of  losing  his  evidence  by  the  death 
or  removal  of  witnesses." 

1.— The  counsel  read  a  manuscript  copy  of  the 
record,  which  contained  the  case  and  the  reasons  of 
the  judgment,  in  August,  1802. 
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Several  analogous  cases  may  also  be  found 
in  the  English  books.  In  SkeUwrn  v.  Harison 
(Cro.  Eliz.),  where  bail  in  an  inferior  court  had 
knowingly  procured  insufficient  bail  to  be  put 
in,  on  a  habeas  corpus  in  the  cause,  in  the 
1 62*]  Court  *of  King's  Bench,  it  was  held 
that  an  action  on  the  case  would  lie  for  the 
falsity.  In  Baron  v.  Sleight  (Cro.  Eliz.,  618), 
which  was  an  action  on  the  case  for  deceit- 
fully procuring  a  scire  facias  to  be  sued  out, 
and  two  nihtts  returned,  against  a  person  who 
was  not  bail,  in  which  judgment  was  rendered 
wgainst  him,  and  execution  issued,  on  a  motion 
in  arrest  of  judgment,  the  court  held  the  action 
to  be  maintainable,  because  the  judgment  was 
obtained  by  fraud  and  covin,  and  to  deceive 
the  plaintiff.  Perren  v.  Sudd  (Cro.  Eliz.  793) 
was,  also,  an  action  on  the  case,  for  deceitfully 
procuring  a  nil  debet  to  be  entered  in  the  name 
of  the  plaintiff,  and  though  it  was  objected 
that  the  entering  of  the  nil  debet  was  a  judicial 
act,  and  therefore  no  action  would  lie,  yet  the 
court  said  that  the  action  was  maintainable, 
for  the  procuring  the  nil  debet  to  be  entered 
was  an  abuse  of  the  court,  whereby  the  party 
had  been  injured. 

So  in  Steer  v.  Scoble  &  Pensent  (Cro.  James 
667),  which  was  an  action  on  the  case  for  ma- 
liciously and  deceitfully  prosecuting  bail, 
knowing  that  the  principal  had  surrendered  in 
their  discharge,  it  was  moved  in  arrest  of  judg- 
ment, that  such  an  action  would  not  lie,  be- 
cause it  was  the  act  of  the  court  to  award  the 
process ;  but  the  court  gave  judgment  for  the 
plaintiff,  which,  on  a  writ  of  error,  was  after- 
wards affirmed.  In  Coxe  v.  Smith  (1  Lev.,  119) 
the  action  was  for  making  a  false  affidavit 
against  the  plaintiff,  in  consequence  of  which 
he  was  turned  out  of  his  office.  After  a  ver- 
dict, it  was  moved  in  arrest  of  judgment,  on 
the  ground  that  no  action  would  lie  for  mak- 
ing a  false  oath  ;  but  the  court  said  the  action  is 
not  founded  on  the  oath,  which  is  only  an  in- 
ducement to  the  malicious  procurement  to  have 
the  plaintiff  turned  out  of  office,  and  the  ver- 
dict having  found  that  it  was  falsely  and  ma- 
liciously done,  the  plaintiff  was  entitled  to 
judgment.  In  the  case  in  Holies  (1  Rolle, 
Abr.,  100,  pi.  1)  "it  was  held  that  if  a  man 
acknowledge  a  fine  in  my  name,  or  acknowl- 
edge a  judgment  in  an  action  in  my  name,  of 
my  land,  this  shall  bind  me  forever ;  and  there- 
fore I  may  have  a  writ  of  deceit  against  him 
who  acknowledged  it."  The  novelty  of  the 
1O3*]  present  action  *furnishes  no  legal  ob- 
jection against  it  (Paisley  v.  Freeman,  3  Term, 
63,  64  ;  2  Wils.,  146),  and  every  principle  of 
justice  is  in  its  favor. 

Mr.  TaUmadge,  contra.  The  case  of  Skelhorn 
v.  Harrison,  which  has  been  cited,  was  over- 
ruled in  the  subsequent  case  of  Eyres  v. 
Sedgwick  (Cro.  Car.,  601),  which  was  an  action 
for  making  a  false  affidavit  in  chancery,  by 
reason  of  which  the  plaintiff  was  imprisoned, 
and  put  to  great  expense,  and  it  was  held  that 
no  such  action  would  lie ;  and  the  court,  in 
taking  notice  of  the  case  of  Skelhorn  v.  Han- 
son, say  that  the  suit  was  compromised,  and 
no  judgment  given,  it  being  the  better  opinion 
that  the  action  was  not  maintainable.  In 
Dampton  v.  Sympson (Cro.  Eliz.,  520 ;  see,  also, 
2  Roll.  Rep.,  195,  198 ;  2  Anders.,  47;  Button, 
11  ;  Danv.,  195 ;  1  Saund.,  131 ;  2  Burr.,  810 ;  1 
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Leo.,  107 ;  Kirby's  Conn.  Rep.,  7)  it  was  ex- 
pressly decided  that  an  action  on  the  case 
would  not  lie  against  a  person  for  perjury. 
The  case  of  Moses  v.  Macfarlane  was,  perhaps, 
correctly  decided  on  the  point  in  litigation  be 
fore  the  court ;  but  much  of  the  reasoning  of 
Lord  Mansfield  in  that  case  has  since  been 
questioned  and  overruled.  (2  H.  Bl.,  414, 
416  ;  Eyre,  Ch.  J.,  7  Term,  269  ;  2  Esp.  Cas., 
546;  Evans'  Pothier  on  Oblig.,  Vol.  II.,  p. 
350.)  Yet  in  that  case  Lord  Mansfield  said, 
"  that  it  was  most  clear  that  the  merits  of  a 
judgment  can  never  be  overhaled  by  an  orig- 
inal suit,  either  at  law  or  in  equity  ;  and  until 
the  judgment  is  set  aside  or  reversed,  it  is  con- 
clusive as  to  the  subject  matter  of  it,  to  all  in- 
tents and  purposes."  This  suit  is  certainly  an 
attempt  to  overhale  the  judgment  of  the  Su- 
perior Court  of  the  State  of  Connecticut.  Such 
an  action  is  against  the  settled  principles  and 
policy  of  the  law.  If  maintainable,  there  will 
be  no  end  to  litigation.  It  will  be  again  trying 
the  same  cause  which  has  already  been  regu- 
larly tried  and  decided  by  a  court  of  compe- 
tent jurisdiction,  in  which,  if  the  plaintiff  was 
aggrieved  by  a  verdict,  obtained  by  surprise, 
or  through  imposition,  he  might  have  obtained 
relief,  by  an  application  to  the  liberal  discre- 
tion of  the  court  in  granting  new  trials,  or  in 
a  court  of  equity.  The  verdict  can  never  be 
inquired  into,  in  this  way,  by  a  collateral  suit. 
The  judgment  of  the  court  must  be  considered 
as  final  and  conclusive.  Res  judicata  pro  ver- 
itateaccipitur.  (Reg.  Jur.,  207;  Dig.,  lib.  50,  tit. 
17.)  After  judgment,  the  subject  matter 
*of  controversy  cannot  be  put  in  liti-  [*164 
gation  a  second  time.  (4  Term,  432,  note.) 

Again,  it  is  too  late,  after  a  trial,  to  impeach 
the  testimony  of  a  witness.  (7  Mod.,  54;  1 
Term,  717;  2  Term,  113,  Trial  of  A.  H.  Rowan.) 
Nor  do  courts  ever  grant  new  trials,  on  ac- 
count of  objections  to  the  competency  of  wit- 
nesses discovered  after  a  trial.  (Tidd,  811 ;  1 
Bos.  &  Pull.,  227.)  Where  a  person  has  re- 
covered a  judgment  by  means  of  the  perjury 
of  a  witness,  the  party  aggrieved  may  find 
relief  in  a  court  of  equity,  because  he  would 
be  too  late  to  obtain  it  in  a  court  of  law.  (The 
King  v.  Borten,  4  East,  475 ;  Rex  v.  Eden,  1 
Esp.  Cas.,  48;  Peake's  N.  P.,  12;  2  Vern., 
464.)  In  the  case  of  Page  v.  Camp,  decided  in 
the  Superior  Court  of  the  State  of  Connecticut, 
the  court  were  of  opinion  that  an  action  on 
the  case  for  perjury,  if  maintainable,  would 
not  lie  until  after  the  conviction  of  the  wit- 
ness ;  and  that  a  judgment  of  one  court  could 
never  be  examined  by  another  court  of  the 
same  jurisdiction,  as  it  would,  in  fact,  be  try- 
ing the  cause  a  second  time. 

Mr.  Buggies,  in  reply.  That  a  new  trial 
will  not  be  granted  on  the  ground  of  objec- 
tions to  the  competency  of  a  witness,  or  for 
the  falsehood  of  his  evidence  discovered  after 
the  trial,  is  an  additional  reason  for  support- 
ing this  action,  for  otherwise  the  party  would 
be  remediless.  In  the  case  of  Merritv.  Hamp- 
ton (1  Esp.  Cas.,  98)  the  judgment  was  re- 
covered on  a  cognovit  given  long  after  the  re- 
ceipt set  up  by  Merritt,  and  was  considered 
as  a  voluntary  payment.  When  the  judgment 
was  given,  Merritt  had  the  means  of  defeating 
it  in  his  hands,  had  the  receipt  been  genuine, 
which  was  denied.  Wherever  a  former  judg- 
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ment  is  pleaded  in  bar  to  an  action  of  assump- 
tit,  the  plaintiff  avers  that  the  claim  was  not 
inquired  into  on  the  former  trial,  though  the 
pleadings  would  have  admitted  of  such  in- 
quiry. (Seddon  v.  Tatop,  6  Term,  607 ;  Hit- 
chin  v.  Campbell,  3  Wils.,  308  ;  2  W.  Bl.,  327; 
see,  also,  Manny  v.  Harris,  2  Johnson,  24.) 
In  all  such  cases,  it  is  necessary  to  show,  by 
proof,  on  what  evidence  the  jury  founded  their 
verdict  in  the  former  suit. 

SPENCER,  J.  The  declaration  in  this  cause 
contains  but  one  count  ;  it  sets  forth,  minutely, 
a  suit  brought  by  the  defendant  against  the 
165*]  plaintiff  and  others,  in  a  court  *of  com- 
mon pleas  in  the  State  of  Connecticut,  and 
afterwards  removed  to  the  Superior  Court  of 
that  State,  in  which  the  defendant  prevailed 
and  obtained  a  judgment,  after  a  trial  before 
a  jury,  and  the  payment  of  that  judgment  by 
the  plaintiff.  It  is  then  alleged  that  the  de- 
fendant, in  order  to  prove  the  matters  neces- 
sary to  maintain  his  suit,  unlawfully  and  cor- 
ruptly, and  with  a  view  and  design  to  deceive 
the  court  and  jury,  and  to  injure  the  plaintiff, 
procured  one  Stephen  Burritt  to  commit  will- 
ful and  corrupt  perjury,  by  making  a  deposi- 
tion altogether  false,  and  known  to  be  so  by 
the  defendant,  and  which  was  given  in  evi- 
dence on  the  trial ;  on  which  evidence  and  no 
other,  the  defendant  prevailed  in  the  said  suit ; 
also  alleging  that  the  defendant  joined  one 
Azor  Ruggles.  as  a  defendant  in  that  suit, 
to  prevent  his  testifying  to  the  facts  he  knew 
in  that  cause,  and  that  the  truth  might  be  sup- 
pressed ;  that  the  said  Azor  could  have  dis- 
proved the  falsehoods  testified  by  the  said  Bur- 
ritt ;  and  that,  but  for  the  false  deposition  of 
Burritt,  the  jury  would  have  found  a  verdict 
for  the  plaintiff  and  the  others  sued  with  him  ; 
and  that  there  was  no  evidence  of  any  weight 
to  maintain  the  said  issue,  except  that  of  Bur- 
ritt, 

To  this  declaration  the  defendant  demurred 
specially,  insisting  that  distinct  matters  are  al- 
leged in  one  count,  to  wit,  the  subornation  of 
Burritt,  and  the  joining  Ruggles  in  the  suit, 
to  prevent  his  being  a  witness.  To  this  there 
was  a  joinder ;  and  judgment  was  given  for 
the  defendant. 

The  questions  presented  are,  1.  Is  it  action- 
able to  suborn  a  witness  to  bear  false  testimony, 
whereby  a  verdict  is  given  contrary  to  the 
truth  and  justice  of  the  case  ? 

2.  Is  the  declaration  defective  in  containing 
the  double  allegation,  that  the  defendant  did 
suborn  Burritt,  whereby  the  plaintiff  lost  his 
cause,  and  that  he  also  joined  Ruggles  fraudu- 
lently, to  prevent  his  being  a  witness,  where- 
by Burritt  could  not  be  detected  in  his  perjury. 

However  just  and  reasonable  it  may  appear, 
upon  the  first  view  of  the  proposition,  that  a 
166*]  man  who  has,  by  perjury,  *injured  an- 
other and  subjected  him  to  the  unjust  payment 
of  a  sum  of  money,  should  be  answerable,  yet 
on  a  nearer  inspection,  when  the  mischiefs  re- 
sulting from  upholding  that  proposition  are  con- 
sidered, the  conclusion  will  be  that  it  would  be 
dangerous  in  the  extreme  to  sustain  this  action. 

First,  however,  as  a  point  adjudicated  ;  the 
decisions,  whenever  the  point  has  arisen,  are 
uniformlj1'  against  the  maintenance  of  the  ac- 
tion. The  question  arose  in  the  case  of  Damp- 
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ton  v.  Sympson  (Cro.  Eliz.,  520),  whether  the 
party  committing  perjury  in  falsely  swearing, 
on  a  trial,  that  a  fountain  of  silver  was  worth 
only  £180  when  it  was  worth  £500,  was  liable 
in  an  action,  and  it  was  held  by  all  the  judges, 
except  one,  that  the  action  would  not  lie,  and 
among  other  reasons  not  very  conclusive,  the 
court  was  influenced  by  its  being  totally  un- 
precedented. 

In  the  case  of  Eyres  v.  Sedgwick  (Cro.  Jac., 
601)  it  became  a  question,  whether  a  person 
who  had  made  a  false  affidavit  in  chancery, 
whereby  the  plaintiff  was  imprisoned  by  the 
Chancellor,  was  liable  to  an  action  for  the  in- 
jury, and  it  was  held  by  all  the  judges,  except 
Houghton,  that  to  punish  this  perjury  by  an 
action  on  the  case,  under  pretense  of  a  false 
oath,  should  not  be  suffered  ;  and  Houghton, 
who  differed,  admitted  that  if  the  defendant 
had  come  in  by  process  of  law  as  a  witness,  it 
had  been  otherwise,  for  then  he  would  have 
been  punishable  by  the  indictment ;  but  not 
in  the  case  then  before  the  court.  Doderidge, 
/. ,  in  giving  his  opinion,  says,  that  in  the  case 
of  SkeUiorn  v.  Harison  (Cro.  Eliz.,  714),  which 
was  an  action  for  putting  in  bad  and  false  bail, 
to  discharge  other  good  bail,  the  better  opin- 
ion was,  that  the  action  was  not  maintainable. 
The  case  of  Coxe  v.  Smith  (1  Lev.,  119)  is  not 
at  variance  with  the  cases  cited,  for  there  the 
affidavit,  whereby  the  plaintiff  was  removed 
from  office,  was  not  considered  as  the  gist  of 
the  action,  but  only  inducement  to  prove  the 
malicious  intent. 

These  are  all  the  cases  which  have  been  cited 
or  met  with  that  bear  on  the  question,  and  al- 
though they  are  all  cases  against  the  party 
committing  the  perjury,  their  application 
*cannot  be  doubted  ;  for  if  the  very  [*167 
person  who  has  committed  the  supposed  in- 
jury is  not  answerable,  surely  the  person  pro- 
curing it  will  not  be  amenable.  According  to 
the  rule  of  Lord  Coke,  it  is  better  to  submit  to 
a  particular  inconvenience  than  introduce  a 
general  mischief,  which,  in  my  opinion,  would 
be  the  case  were  we  to  maintain  this  action. 
If  a  perjury  has  been  committed,  let  the  de- 
fendant, who  is  alleged  to  have  procured  it, 
be  punished  according  to  the  known  law  of 
the  land,  and  not  in  a  way  altogether  novel 
and  unprecedented,  nay,  even  against  decis- 
ions. This  case  affords  a  sample  of  the  dan- 
ger of  maintaining  the  action.  Ruggles  is  al- 
leged to  have  been  made  a  party  fraudulently, 
to  prevent  his  being  a  witness,  and  most  prob- 
ably Ruggles  is  to  be  the  witness  to  disprove 
the  truth  of  Burritt's  deposition.  I  do  not 
mean  to  say  anything  against  him ;  but  it  is 
obvious  that  he  must  feel  strong  inducements 
to  retort  on  Burritt  for  having  implicated  him 
in  the  fraud.  The  old  rule  is  the  safest,  that 
the  parties  must  come  prepared  at  the  trial  to 
vindicate  themselves,  and  to  detect  the  falsity 
of  the  testimony  brought  against  them,  if  it  be 
untrue  ;  or  they  must  take  their  chance  of  ob- 
taining a  new  trial,  by  showing  that  they  were 
surprised,  and  that  they  have  detected  the  im- 
position. 

I  confess  that  I  should  be  afraid  to  make  a 
precedent  that  would  be  so  productive  of  liti- 
gation, and  that  would  open  a  door  to  so 
much  perjury,  as  the  one  we  are  now  called 
upon  to  establish. 
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The  fraudulently  joining  Ruggles  in  the  suit 
has  not  been  pretended  to  be  of  itself  a  cause 
of  action,  and  it  becomes  unnecessary  to  exam- 
ine how  far  the  declaration  is  bad  on  that  ac- 
count, since  it  is  vicious  in  that  part  which 
contains  the  gist  of  the  action.  A  decision  of 
the  Superior  Court  of  Connecticut  has  been 
cited,  to  show  that  an  action  like  this  has  been 
sustained  ;  though  I  respect  the  decisions  of 
that  court,  I  cannot  yield  my  settled  convic- 
tion to  any  unauthoritative*  adjudication  on 
the  subject. 

My  opinion,  therefore,  is,  that  the  judgment 
below  ought  to  be  affirmed. 

168*]  *KENT,  CJi.  J.  This  suit  is  an  attempt 
to  overhale  the  merits  of  the  verdict  and  recov- 
ery in  Connecticut.  The  defendant  below  recov- 
ered damages  of  the  plaintiff,  in  that  State,  on 
a  charge  of  fraud,  in  the  sale  of  Virginia 
lands  ;  and  the  plaintiff  now  alleges  that  there 
was  no  such  fraud,  and  that  the  testimony  which 
was  produced,  in  support  of  the  charge,  was 
procured  by  the  corrupt  acts  of  the  defendant. 
If  this  be  not  an  effort  to  try  over  again  the 
merits  of  the  former  recovery,  I  must  be  great- 
ly mistaken  in  my  view  of  the  case.  The 
injustice  of  the  recovery  appears  to  be  the 
real  gravamen.  The  declaration  does,  in 
substance,  tell  the  defendant  that  he  had  ob- 
tained a  verdict  and  judgment  against  the 
plaintiff,  which  he  ought  not  to  have  done, 
whereby  the  plaintiff  is  injured,  and  claims  a 
return  of  the  money  so  unjustly  recovered. 
"  Shall  the  same  judgment,"  says  Chief  Justice 
Eyre,  in  the  case  01  Philips  v.  Hunter  (2  H. 
BI.,  414),  "create  a  duty  for  the  recoverer, 
upon  which  he  may  have  an  action  of  debt, 
and  a  duty  against  him,  upon  which  an  action 
will  lie  ?  This  goes  beyond  my  comprehen- 
sion." It  would  be  against  public  policy  and 
convenience  ;  it  would  be  productive  of  end- 
less litigation,  and  it  would  be  contrary  to 
established  precedent,  to  allow  the  losing  party 
to  try  the  cause  over  again  in  a  counter  suit, 
because  he  was  not  prepared  to  meet  his  ad- 
versary at  the  trial  of  the  first  suit.  The  gen- 
eral law  of  the  land,  and  the  rules  of  every 
superior  court  of  competent  jurisdiction,  suffi- 
ciently provide  against  forcing  a  party  to  trial, 
without  giving  him  a  due  opportunity  to  pre- 
pare for  his  defense,  and  cases  of  surprise  and 
injustice  are  generally  redressed  by  the  discre- 
tionary power  of  the  courts  in  setting  aside 
verdicts.  We  are  to  intend  that  the  judgment 
in  Connecticut  was  fairly  obtained  in  the  regu- 
lar course  of  justice,  and  it  is  conclusive,  as  to 
the  subject  matter  of  it,  until  it  be  set  aside  or 
reversed,  either  by  the  same  court,  or  by  some 
other  court  having  appellate  jurisdiction.  It 
never  can  be  opened  in  a  collateral  action.  It 
is  as  binding  upon  the  parties  here  as  it  is  in 
1OO*]  that  State  ;  for  foreign  judgments  *are 
never  re-examined,  unless  the  aid  of  our  courts 
is  asked  to  carry  them  into  effect  by  a  direct 
suit  upon  the  judgment.  The  foreign  judg- 
ment is  then  held  to  be  only  prima  facie  evi- 
dence of  the  demand  ;  but  when  it  comes  in 
collaterally,  or  the  defendant  relies  upon  it 
under  the  exceptio  rei  judicatee,  it  is  then  re- 
ceived as  conclusive  ;  this  distinction  is  taken 
and  stated  by  some  of  the  most  approved 
jurists  on  the  law  of  nations.  The  general 
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doctrine  in  Moses  v.  Mncfarlane  (2  Burr. ,  1005) 
has  been  strongly  questioned,  and  deservedly 
shaken  by  subsequent  decisions,  and  especially 
by  the  case  of  Merrit  v.  Hampton  (7  Term, 
269);  but  if  that  case  was  admitted  to  stand  in 
full  force,  it  would  not  apply,  as  the  plaintiff 
was  there  allowed  to  recover  back  money 
adjudged  to  the  defendant  in  the  Court  of 
Conscience,  because  from  the  nature  of  the 
jurisdiction  below,  the  plaintiff  could  not  avail 
himself  of  his  legal  defense  ;  no  such  pretext 
is  alleged  as  a  ground  of  the  suit  in  the  case 
before  us. 

The  case  of  Hanford  v.  Pennoyer,  which  was 
decided  in  the  Superior  Court  of  Connecticut, 
1802,  is  also  inapplicable  ;  for  the  suit  there 
was  not  against  the  party  to  the  judgment, 
but  against  a  third  person,  by  means  of  whose 
fraud  and  perjury  the  judgment  was  obtained  ; 
and  even  such  a  suit  against  a  witness  is,  I  ap- 
prehend, an  innovation  upon  the  English  law, 
for  it  appears  to  have  been  frequently  and 
directly  denied  by  the  English  authorities. 
(Damport  v.  Sympson,  Cro.  Eliz.,  520;  Eyres 
v.  Sedgmck,  Cro.  Jac.,  601  ;  Harding  v.  Bod- 
man,  Button,  11.) 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment below  must  be  affirmed. 

VAN  NESS,  J. ,  declared  himself  to  be  of  the 
same  opinion. 

YATES,  J. ,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 

Judgment  affirmed. 

Distinguished— 3  Barb.,  69 ;  121  Mass.,  396. 
Cited  in-4  Sand.  Ch.,  188;  12  N.  Y.,  164 ;  76  N.  Y., 
259 ;  1  Abb.  Pr.,  102 ;  58  Mo.,  330. 


*DE    FONCLEAR    v.    SHOTTEN-  [*17O 
KIRK. 

Chattel — Sale — Conflict  of  Evidence — Possession 
— Bailment — Negligence. 

Where  there  was  contradictory  or  doubtful  evi- 
dence, whether  a  sale  of  a  chattel  was  absolute  or 
not,  the  court  refused  to  set  aside  the  verdict  of  a 

Where  a  slave  was  delivered  to  a  person  to  be 
kept,  or  upon  trial,  and  the  bailee  suffered  the  slave 
to  go  to  the  next  village  in  the  evening,  when  the 
slave  ran  away,  it  was  held  that  the  bailee  was  not 
responsible. 

THIS  was  an  action  of  assump&it.  The  dec-  • 
laration  in  the  case  contained  two  counts  ; 
the  first  count  was  on  special  agreement,  by 
which  the  defendant  agreed  to  take  a  negro 
slave,  belonging  to  the  plaintiff,  upon  trial  for 
a  day  or  two,  and  if  the  negro  did  not  like  the 
defendant  for  a  master,  the  defendant  under- 
took to  .return  him.  The  second  count  was,  on 
the  sale  of  the  negro,  for  the  purchase  money. 
The  defendant  pleaded  non  axsumpsit. 

The  cause  was  tried  at  the  last  Montgomery 
Circuit,  before  Mr.  Justice  Van  Ness. 

From  the  evidence  given  at  the  trial,  which 
was  minutely  detailed'in  the  case,  it  appeared 
that  a  conversation  had  taken  place  between 
the  plaintiff  and  the  defendant,  relative  to  the 
sale  of  a  negro  slave,  belonging  to  the  plaintiff, 
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and  that  the  price  was  mentioned  to  be  $300. 
The  slave  not  appearing  satisfied  with  the 
•change  of  masters,  the  plaintiff's  wife  said  to 
him  that  he  might  go  a  day  or  two,  and  see 
how  he  liked  the  defendant.  The  defendant 
said  he  would  use  him  as  well  as  one  of  his 
own  family.  One  of  the  witnesses  heard  the 
defendant  say,  on  the  next  day,  that  the  negro 
had  gone  home  with  him  from  the  plaintiff's, 
and  worked  on  his  farm  ;  that  towards  even- 
ing he  wanted  to  go  to  the  village  of  Johns- 
town to  get  some  tobacco ;  that  the  defendant 
told  the  negro  he  might  go  to  Johnstown  after 
supper  ;  the  negro  went  out  after  supper  for 
that  purpose,  as  he  pretended,  but  never  after- 
wards returned,  either  to  the  defendant  or  the 
plaintiff.  The  defendant  gave  notice  to  the 
plaintiff  of  his  elopement,  and  refused  to  take 
•any  measures  to  pursue  or  bring  back  the 
negro.  It  appeared,  also,  that  the  defendant 
had  said,  on  the  day  the  negro  went  to  his 
house,  that  the  writings  were  to  be  drawn  the 
next  evening,  as  he  was  so  busy  then  that  he 
could  not  attend  to  it. 

171*]  *On  the  part  of  the  defendant,  it  was 
proved  that  the  plaintiff,  after  the  negro  ran 
away,  said  "  he  had  lost  $300,  for  in  a  day  or 
two  he  had  sold  him."  The  plaintiff  was  a 
Frenchman,  and  did  not  speak  English  well. 
Another  witness  testified  that  a  few  days  pre- 
vious to  the  alleged  sale,  that  plaintiff  had  ob- 
served that  he  was  afraid  that  the  negro  was 
going  to  run  away,  and  wished  to  know  how 
to  secure  him  ;  and  that  after  he  had  run 
away,  he  went  to  to  the  printer,  and  directed 
.an  advertisement  to  be  printed,  offering  a  re- 
ward of  ten  dollars  to  apprehend  the  negro  ; 
but  afterwards  requested  the  advertisement  to 
be  postponed  until  he  had  taken  advice. 

The  judge  charged  the  jury,  in  substance, 
that  if  from  the  evidence  they  should  be  satis- 
fied that  the  sale  of  the  negro  was  absolute, 
the  plaintiff  would  be  entitled  to  their  verdict ; 
but  if  the  jury  should  be  of  opinion  that  the 
.sale  was  not  absolute,  but  that  it  was  a  sale 
upon  trial,  that  then,  while  the  slave  remained 
in  the  possession  of  the  defendant,  he  was 
bound  to  take  as  good  care  of  him  as  he  would 
-of  his  own  slave  ;  and  that  if  he  had  not  done  so, 
the  plaintiff  was  entitled  to  a  verdict  ;  that  if 
the  jury  were  of  opinion  that  the  defendant 
was  to  take  the  negro  upon  trial,  and  that  the 
sale  was  to  become  absolute  or  not,  at  the  de- 
fendant's election,  depending  on  the  negro's 
willingness  or  unwillingness  to  stay  with  him 
'(in  which  point  of  view  he  thought  the  evi- 
dence placed  the  contract),  then,  as  the  negro 
had  run  away  before  the  expiration  of  the 
time  within  which  such  election  was  to  be 
made,  the  defendant  was  not  liable  ;  that  if 
the  sale  was  not  absolute,  it  was  incumbent  on 
the  plaintiff  to  show,  clearly,  on  what  terms  it 
was  made  ;  that  the  negro,  in  his  opinion, 
while  in  the  defendant's  possession,  was  at  the 
risk  of  the  plaintiff,  and  that  the  defendant 
was  not  bound  to  pursue  him.  having  given 
notice  of  his  flight  to  the  plaintiff.  The  jury 
found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
on  three  grounds.  1.  As  against  evidence.  2. 
For  the  misdirection  of  the  judge.  3.  On  ac- 
•'count  of  newly  discovered  evidence. 
172*]  *Mr.Metca!f, for  the  plaintiff.  1.  There 
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was  sufficient  evidence  of  an  absolute  sale,  and 
the  jury  should  have  been  so  directed.  Three 
things  are  necessary  to  constitute  a  contract  of 
sale  :  a  thing  to  be  sold,  a  stipulated  price,  and 
the  consent  of  the  acting  parties.  (Pothier 
trait  du  Contrat  de  Vente.,  n.  3.)  As  soon  as 
the  parties  have  agreed  on  the  one  thing,  and 
the  price  to  be  paid  (Just.  Inst.,  lib.  3,  tit. 
24  ;  Dig.,  lib.  18,  tit.  6,  1.  8),  or,  in  other 
words,  as  soon  as  the  bargain  is  struck,  the 
property  in  the  thing  is  transferred  to  the 
vendee.  (2  Bl.  Com.,  448.)  A  distinction 
is  to  be  made  between  the  contract  itself,  and 
the  execution  of  it.  The  contract  is  complete 
as  soon  as  the  commodity  and  the  price  are 
agreed  upon.  The  execution  of  it  consists  in 
the  delivery  of  the  article  by  the  vendor,  and 
the  payment  of  the  money  by  the  vendee. 
(Puffendorf,  Law  of  Nat.  and  Nations,  lib.  5, 
ch.  5,  sec.  3.)  In  the  present  case,  the  con- 
tract of  sale  was  complete  ;  and  the  negro  was, 
in  fact,  delivered  to  the  defendant,  and  went 
home  with  him.  This  shows  that  there  was 
an  end  to  all  discussion  as  to  the  terms  of  the 
contract  of  sale,  and  that  it  was  complete  ;  and 
it  remained  only  to  have  it  reduced  to  writing, 
a  thing  not  essential  to  the  sale  of  a  chattel. 
(Puffendorf,  lib.  5,  ch.  5,  sec.  2,  adfinem.) 
The  objections  to  the  slave  could  not  affect  the 
contract  between  the  parties,  unless  the  con- 
tract was  clearly  made  to  depend  on  his  con- 
sent, and  that  expressed  in  the  contract.  There 
was  no  evidence  of  any  such  condition.  The 
expression  used  by  the  plaintiff,  after  the  slave 
ran  away,  was  under  the  mistaken  idea  that 
it  was  essential  to  the  contract  of  sale  that  it 
should  be  in  writing  ;  and  as  he  was  a  foreigner, 
imperfectly  acquainted  with  our  language, 
great  allowance  is  to  be  made. 

2.  There  may  be  a  sale  upon  trial.  Such  a 
contract  of  sale  is  perfect,  and  the  thing  de- 
livered upon  trial  remains  at  the  risk  of  the 
vendee.  (Pothier  du  Contract  de  Vente.,  n, 
264,  266  ;  Domat.,  lib.  1,  tit.  2,  sec.  4,  art  8.) 
Considering,  however,  the  delivery  on  trial  as 
a  bailment,  or  lending  for  use,  the  defendant 
did  not  use  that  diligence  in  keeping  the  negro 
which  the  law  requires  of  him.  (1  Bac.  Abr., 
243 ;  Jones  on  Bailment,  118,  119,  120.)  He 
ought  uot  to  have  permitted  him  to  go  to 
Johnstown  in  the  evening. 

[From  the  opinion  delivered  by  the  court,  it 
is  unnecessary  to  state  the  evidence  or  the  ob- 
servations of  the  counsel  on  the  third  point  J 

*  Messrs.  Cady  and  Van  Vechten,  [*173 
|  contra.  1.  The  only  question  is,  whose  prop- 
i  erty  was  the  slave  at  the  time  he  ran  away  ? 
j  The  whole  evidence  as  to  the  sale  was  sub- 
:  mitted  to  the  jury,  who  were  competent  judges 
j  of  the  fact.  The  plaintiff's  directing  the  slave 
i  to  be  advertised,  and  saying  that  his  slave  had 
;  run  away,  clearly  showed  that  he  still  consider- 
i  ed  him  as  his  property.  That  writings  rela- 
tive to  the  slave  were  to  be  drawn  and  executed 
by  the  parties,  proves  that  they  were  to  be  the 
I  evidence  of  the  contract,  not  that  there  was  an 
I  absolute  sale  before.  A  chattel  may  be  sold 
I  by  parol,  but  if  the  parties  agree  that  the  con- 
j  tract  shall  be  in  writing,  then  the  writing  is 
i  essential  to  the  consummation  of  the  contract. 
I  If  there  was  an  absolute  sale,  without  any  pre- 
'  cedent  condition,  there  would  have  been  no 
i  necessity  to  defer  the  execution  of  the  writ- 
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ings.  It  is  evident  that  the  defendant  was  to 
take  the  negro  upon  trial,  and  if  he  liked  him, 
then  there  was  to  be  a  sale,  otherwise  not. 

2.  As  to  the  bailment.  It  was  a  bailment  for 
the  benefit  of  both  parties.  It  was  enough 
that  the  defendant  took  the  same  care  of  the 
slave,  as  a  prudent  man  would  do  of  his  own 
property.  His  permitting  the  slave,  at  his  re- 
quest, to  go  out  in  the  evening,  was  not  such 
an  act  of  neglect  as  to  make  him  responsible. 
He  was  not  uound  to  keep  him  locked  up,  or 
to  set  a  guard  over  him. 

Again,  the  sale,  if  actually  made,  would  be 
void  for  the  fraudulent  concealment  of  the  fact 
that  the  slave  intended  to  run  away. 

The  evidence  stated  to  be  discovered  since 
the  trial  could  not  have  varied  the  opinion  of 
the  jury  ;  but  the  application  on  that  ground 
is  too  late  ;  it  ought  to  have  been  made  at  the 
next  term  after  it  was  discovered. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

Notwithstanding  several  points  were  made 
on  the  argument,  there  is  really  but  one  :  Was 
the  property  of  the  negro,  at  the  time  he  ran 
awav,  or  subsequently,  in  the  plaintiff  or  de- 
fendant ? 

174*]  *We  need  not  go  to  the  civil  law  to 
learn  when  a  chattel  is  sold,  and,  fortunately 
for  mankind,  it  is  not  a  subject  of  very  deep 
learning  in  our  own  law. 

Independently  of  the  statute,  any  words 
importing  a  bargain,  whereby  the  owner  of  a 
chattel  signifies  his  willingness  and  consent  to 
sell,  and  whereby  another  person  shall  signify 
his  willingness  and  consent  to  buy  it,  in  pre- 
senti.  for  a  specified  price,  would  be  a  sale  and 
transfer  of  the  right  to  the  chattel.  To  avoid 
frauds  and  perjuries;  the  statute  requires 
either  that  the  possession  shall  pass,  or  that 
something  shall  be  given  in  earnest  to  bind  the 
bargain,  or  that  some  note  or  memorandum, 
in  writing,  of  the  bargain  be  signed  by  the 
parties  or  their  agents,  where  the  price  of  the 
goods  and  merchandise  shall  be  of  the  value 
or  exceed  £10. 

The  negro  was  in  the  possession  of  the  de- 
fendant, but  whether  as  being  sold  to  him,  or 
put  into  his  possession  until  he  should  signify 
his  assent  to  buy,  or  return  him,  will  depend 
on  the  facts  in  the  case.  It  is  not  necessary  to 
go  minutely  into  the  evidence  ;  there  is  no 
positive  testimony  that  the  sale  was  com- 
pleted. The  plaintiff  rests  on  circumstances 
from  which  to  infer  the  fact ;  these  the  defend- 
ant has  rebutted  by  circumstances  and  by 
positive  proof  of  the  acknowledgment  of  the 
plaintiff,  that  the  negro  was  his  when  he  ran 
away.  I  cannot  see  that  the  jury  have  decided 
against  the  weight  of  evidence,  by  finding  for 
the  defendant ;  and  I  am,  therefore,  unwilling 
to  disturb  the  verdict. 

It  has  been  contended  that  the  defendant,  as 
bailee  of  the  negro,  is  responsible  for  the  run- 
ning away,  by  permitting  him  to  go  a  half  a 
mile  from  his  house  in  the  evening.  I  cannot 
consider  this  position  as  law.  It  is  unreason- 
able to  suppose  that  a  person  would  be  inclined 
to  buy  a  negro,  or  to  have  any  concern  with 
one  for  his  own  use,  who  was  to  be  kept 
constantly  under  his  eye.  There  is  no  negli- 
gence in  suffering  the  slave  to  go  out  on  an 
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errand.  The  charge  of  the  judge  has  been  com- 
plained of,  but,  in  my  judgment,  *he  [*175 
submitted  the  cause  on  its  true  merits.  The- 
affidavit  which  has  been  submitted,  to  show 
the  discovery  of  new  evidence,  does  not  entitle 
the  plaintiff  to  a  new  trial,  because,  had  it 
been  before  the  jury,  there  is  no  reason  to- 
believe  that  the  result  would  have  been 
different. 

We  are,  therefore,  of  opinion  that  the- 
plaintiff  ought  to  take  nothing  by  his  motion. 

Rule  refused. 

Distinguished— 16  Wend.,  500. 

Citedin— 6  Wend.,  279:  2  Hun,  273;  29  Barb.,  318r 
19  Abb.  Pr.,  457 ;  4  T.  &  C.,  661 ;  10  Bos.,  199 ;  1  Rob.,. 
96. 
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Tenants     in 


Common —  Conversion —  Trover- 
Release. 


A  and  B  being:  joint  owners  of  a  hogshead  of  rum,. 
the  sheriff,  by  virtue  of  an  execution  against  B, 
seized  the  rum,  and  sold  the  whole  to  C,  who  sold  It 
by  retail.  In  an  action  of  trover  brought  by  A 
against  C  for  his  share  of  the  rum,  it  was  neld  that- 
if  one  tenant  in  common  of  a  chattel  sell  it  an  action 
of  trover  will  lie  against  him  by  the  other  co-tenant  ; 
that  the  sheriff  was  no  trespasser,  and  that  a  re- 
lease of  all  actions  to  him  by  the  plaintiff  was  no 
bar  to  an  action  against  others. 


was  an  action  of  trover.  The  cause 
J-  was  tried  at  the  last  circuit,  in  the  County 
of  Greene,  before  Mr.  Chief  Justice  Kent. 

From  the  evidence  given  at  the  trial  it  ap- 
peared, that  in  the  spring  of  1804  the  plaintiffs 
were  in  possession  of  a  storehouse  at  Cox- 
sackie,  at  which  time  the  sheriff  of  Greene  en- 
tered, and  by  virtue  of  an  execution  issued 
out  of  the  Court  of  Chancery  against  the- 
goods  of  one  Israel  Gibbs,  seized  a  hogshead 
of  rum  and  a  pair  of  scale-beams  which  were 
in  the  store,  in  the  possession  of  the  plaintiffs, 
and  which  were  purchased  by  the  defendant 
at  the  sheriff's  sale.  The  articles  were  de- 
livered by  the  sheriff  to  the  defendant,  who- 
took  them  away.  The  plaintiffs  claimed  the 
articles  as  their  property,  and  forbade  the  sale 
and  removal  of  them.  Much  of  the  evi- 
dence produced  at  the  trial  and  detailed 
in  the  case  related  to  the  property  in  the 
goods  ;  but  from  the  weight  of  evidence, 
as  well  as  from  the  admissions  of  the  counsel, 
it  appeared  that  the  plaintiffs  were  jointly 
interested  with  Israel  Gibbs  in  the  prop- 
erty ;  two  fifths  belonging  to  the  latter,  and 
three  fifths  to  the  plaintiff. 

The  defendant  offered  in  evidence  a  release- 
dated  the  5th  September,  1805,  from  the 
plaintiffs  to  the  sheriff  who  seized  the  goods, 
of  all  right  of  action  against  him  for  tak- 
ing them,  but  expressly  reserving  their  right 
of  action  *against  any  other  person  or  [*176- 
persons,  which  was  not  to  be  impaired  by  such 
release  of  the  sheriff.  This  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  but  admit- 
ted by  the  judge,  who  intimated  an  opinion 
that  ft  was  a  bar  to  this  action,  but  reserved 
the  question.  The  judge  charged  the  jury, 
that  the  sheriff  had  no  right  to  sell  any  more- 
of  the  property  than  the  share  of  Israel  Gibbs, 
which,  from  the  evidence,  he  considered  to  be- 
two  fifths  ;  and  that  the  plaintiffs  were  entitled 
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to  recover  for  the  remaining  three  fifths,  as  the 
presumption  was  that  the  rum  had  been  retail- 
ed by  the  defendant,  which  in  law  was  a  de- 
struction, so  as  to  enable  one  tenant  in  common 
to  maintain  an  action  against  his  co-tenant ; 
but  as  to  the  scale-beams  there  had  been  no 
destruction.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $80,  being  three  fifths  of  the 
value  of  the  rum,  and  the  interest. 

On  a  motion  made  by  the  defendant  for  a 
new  trial,  the  following  points  were  raised  for 
the  consideration  of  the  court : 

1.  That  by  the  sheriff's  sale,  the  defendant 
acquired  a  title  to  the  whole  property. 

2.  That  one  tenant  in  common  cannot  main- 
tain trover  against  his  co-tenant. 

3.  That  if  trover  will  lie  in  case  of  a  de- 
struction of  the  chattel,  yet  there  was  no  evi- 
dence of  a  destruction. 

4.  That  the  release  of  the  plaintiffs   to  the 
sheriff  was  admissible  evidence,  and  a  bar  to 
this  action. 

Mr  Van  Beuren,  for  the  defendant.  1 .  The 
general  principle  is  too  well  settled  to  be  denied, 
that  one  tenant  in  common  cannot  maintain 
trover  against  his  co-tenant,  for  the  possession 
of  one  is  the  possession  of  all.  It  is  true  that 
if  one  tenant  in  common  destroy  the  thing 
held  in  common,  trover  will  lie  against  him  by 
his  co-tenant.  (Co.  Litt.,  200  a.)  But  the 
cases  in  which  an  action  will  lie  are  those  in 
which  the  acts  are  tortious,  and  produce  a 
destruction  of  the  thing.  There  was  no  evi- 
dence that  the  rum  was  sold,  or  converted  by 
the  defendant  to  his  own  use,  before  the  action 
was  brought.  The  witness  said  only  that  it 
1 7  7*]  was  sold  *by  the  defendant  at  the  time 
of  the  trial.  A  sale  by  one  tenant  in  common 
does  not  sever  the  tenancy  in  common.  The 
vendee  becomes  vested  with  all  the  right  of 
the  vendor.  One  partner  has  a  right  to  sell  or 
assign  all  the  co-partnership  property.  (Cowp. , 
445;  1  Burr.,  22.)  The  sheriff's  sale  was  in 
the  nature  of  an  assignment,  and  the  defend- 
ant became  a  co-partner,  and  as  such  had  a 
right  to  sell  the  rum.  (See  3  Caines,  166;  2  Johns, 
468  ;  1  East.,  363  ;  1  Salk.,  398;  1  Term,  658.) 

2.  It  was  not  necessary  to  plead  the  release. 
The  only  plea  in  trover  is  not  guilty,  under 
which  every  matter  of  defense  may  be  given 
in  evidence.  The  case  of  Dewe  v.  Coridon  (1 
Keb.,  305),  that  a  release  is  to  be  specially 
pleaded,  is  a  mere  dictum.  Taking  wine  for 
prisage  is  said  by  Lord  Holt  (Salk.,  654'  to  be 
the  only  good  special  plea  in  trover  to  be 
found  in  the  books.  Though  some  things 
have  been  allowed  to  be  pleaded  specially  in 
trover,  it  does  not  follow  that  is  was  necessary 
to  plead  them,  nor  that  they  might  not  have 
been  given  in  evidence  under  the  general  issue. 
Then  was  this  release  a  bar  t»  the  present  ac- 
tion ?  The  plaintiffs  acquit  the  sheriff  of  all 
actions  or  right  of  action  against  him  on  ac- 
count of  his  taking  the  goods  in  question,  and 
selling  them  under  the  execution.  This  is,  in 
substance  and  effect,  a  release  of  all  their 
right  or  claim  to  the  goods.  The  proviso  that 
the  release  shall  not  destroy  their  right  of  ac- 
tion against  other  persons,  must  be  considered 
as  void.  If  there  be  a  release  to  one  obligee, 
provided  that  the  other  shall  not  take  advan- 
tage of  it,  such  a  proviso  is  void.  (Litt.  Rep., 
191  ;  Bac.  Abr.,  Release,  L.) 
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Mew*.  E.  Wittiam*  and  Kirtland,  contra. 
The  reason  of  the  rule  laid  down  in  Co.  Litt. , 
that  one  tenant  in  common  cannot  maintain 
trover  against  his  co-tenant  is,  that  the  posses- 
sion of  one  being  the  possession  of  both,  the 
one  who  is  deprived  of  the  actual  possession 
must  seek  his  time  to  get  possession  again. 
While  it  is  in  his  power  thus  to  regain  his  pos- 
session, no  action  will  lie  ;  but  if  the  property 
be  put  beyond  his  reach,  so  that  he  cannot 
again  take  possession,  he  may  then  bring  his 
action.  By  the  sale  of  the  sheriff  to  the  de- 
fendant, he  became  a  co-tenant,  not  a  partner. 
*No  man  can  be  made  the  partner  of  [*17H 
another  but  by  his  own  consent. 

Every  co-tenant  is  not  a  partner,  nor  entitled 
to  the  rights  of  a  partner.  Here  the  rum  had 
been  retailed  out  by  the  defendant,  and  it  was 
impossibe  for  the  plaintiff  to  take  possession 
of  it  again.  They  had,  then,  no  other  remedy 
but  this  action. 

The  release,  if  it  amount  to  anything,  is  a 
release  of  the  sheriff  as  a  co-trespasser  with  the 
defendant.  But  the  sheriff  was  not  a  tres- 
passer. The  plaintiffs  had  no  right  of  action 
against  him  to  release.  Again,  no  considera- 
tion is  mentioned  in  the  release,  and  there  is 
an  express  stipulation  that  it  shall  not  impair 
or  defeat  the  plaintiff's  right  against  others  : 
And  a  release  being  a  discharge  by  deed,  must 
always  be  pleaded.  (Esp.  Dig.,  241  ;  Dver, 
28  ;  1  Viner,  260  ;  1  Keble,  305.) 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  counsel  for  the  plaintiffs,  on  the  argu- 
ment, very  properly  gave  up  the  point  that 
Israel  Gibbs  was  not  interested  in  the  goods 
seized  by  the  sheriff,  in  two  fifth  parts,  for  the 
evidence  is  conclusive  that  he  was  owner  to 
that  extent. 

The  only  remaining  questions  are,  1. 
Whether  an  action  of  trover  and  conversion 
will  lie  by  one  tenant  in  common  against  his 
co-tenant  in  common  for  the  sale  of  the  chattel 
owned  by  them. 

2.  Whether  the  defendant  has  been  guilty  of 
a  trover  and  conversion  of  the  rum  before  the 
action  brought. 

3.  Whether  the  release  to   the  sheriff  will 
avail  the  defendant. 

That  an  action  of  trover  will  lie  by  one  ten- 
ant in  common  against  another  for  destruction 
of  the  chattel,  or  for  its  loss,  whilst  under  his 
management,  has  not  been  controverted  ;  but  a 
distinction  has  been  attempted  between  a  sale 
of  the  chattel,  and  a  tortious  destruction,  a 
distinction,  I  think,  not  maintainable.  Tenants, 
in  common  of  a  chattel  have  each  an  equal 
right  to  the  possession,  and  the  law  will  not 
afford  an  action  to  the  one  dispossessed,  be- 
cause his  right  is  not  superior  to  that  of  the 
possessor;  *but  tenants  in  common  [*17J> 
are  not  like  partners  ;  the  latter  may  dispose 
of  chattels,  by  virtue  of  an  implied  authority 
to  sell,  without  being  liable  as  for  a  tort, 
whilst  the  former  cannot  dispose  of  them  with- 
out violating  the  right  of  their  co-tenants ;  for 
a  sale,  therefore,  of  a  chattel,  an  action  of 
trover  will  lie  by  one  tenant  in  common  against 
another. 

2.  The  fact  whether  a  sale  of  the  rum  had 
taken  place  when  the  action  was  brought,  was 
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a  point  submitted  to  the  jury,  and  the  case 
does  not  present  the  dates  of  the  transaction,  M> 
as  to  enable  me  to  say  that  the  jury  have  mis- 
taken the  facts. 

8.  The  release  t<>  the  sheriff  cannot  protect 
the  defendant,  because  in  fact  he  was  not  a 
trespasser,  by  selling  the  interest  of  Israel 
Gibbs  in  the  rum  ;  and  the  release  itself  mani- 
festly shows  that  there  has  been  no  actual 
satisfaction  to  the  plaintiffs  ;  it  was  given  long 
after  the  action  brought,  and  I  think  it  was 
improper  evidence,  had  its  operation  been 
more  extensive  than  it  is. 

The  court  are,  therefore,  of  opinion  that  the 
defendant  must  take  nothing  by  his  motion. 

VAN  NESS,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Rule  refused. ' 

Distinguished— 3  Allen,  466. 

Cited  in— 15  Johns.,  181 ;  9  Cow.,  233 ;  4  Wend.,  530 ; 
7  Wend.,  Si~,  450;  9  Wend.,  340:  21  Wend.,  75:  42  N. 
Y..  561 ;  9  Hun.  420  :  17  Hun,  584  :  18  Hun,  205 ;  2 
Barb.,  635 ;  8  Barb.,  588 ;  22  Barb.,  569 ;  28  Barb.,  292 ; 
31  Barb.,  572 ;  62  Barb.,  233 ;  3  Wood.  &  M.,  175 ;  85 
Pa.,  312. 


18O*]    *JARVIS  ».  HATHEWAY. 

Libel  —  Malice  —  Privileged    Communication — 
Jury — Weight  of  Evidence. 

If  words,  actionable  in  themselves,  be  spoken  be- 
tween members  of  the  same  church,  in  the  course 
of  their  religious  discipline,  and  without  malice,  no 
action  will  lie;  and  the  jury  are  to  decide  whether 
there  be  malice  or  not. 

In  actions  of  a  penal  or  vindictive  nature,  the 
court  will  not  grant  a  new  trial  merely  because  the 
verdict  is  against  the  weight  of  evidence,  unless 
some  rule  of  law  has  been  violated. 

Citations— 1  Burr.,  54 ;  2  Salk.,  644,  648. 

THIS  was  an  action  of  slander.  The  cause 
was  tried  before  Mr.  Justice  Thompson,  at 
the  Oneida  Circuit,  on  the  8th  of  June,  1807. 

On  the  trial  the  plaintiff  proved  that  the  de- 
fendant, in  the  presence  and  hearing  of  C.  and 
D.,  addressing  himself  to  the  plaintiff,  said, 
•"You  are  guilty  of  forgery,"  and,  as  stated 
by  a  second  witness,  "  You  are  guilty  of 
absolute  forgerv; "  which  were  the  words 
charged  in  the  declaration. 

On  the  cross-examination  of  the  witnesses,  it 
appeared  that  the  words  were  spoken  at  a 
meeting  of  the  parties,  before  the  witnesses,  C. 
and  D.,  who  were  two  members  of  the  same 
church  to  which  the  parties  belonged,  and 
were  convened  for  the  express  purpose  of 
taking  "the  second  step  of  labor  in  church 
discipline,  and  were  with  the  parties  alone, 
and  acting  under  the  rule  of  the  church,  and  in 
pursuance  of  the  precept  or  rule  contained  in 
the  18th  chapter  of  the  evangelist  Matthew," 
which  was  set  forth  by  the  defendant  in  his 
notice,  annexed  to  the  plea  in  the  cause,  to 
which  plea  was  also  annexed  a  notice  of  justi- 
fication of  the  truth  of  the  charge  in  the  dec- 
laration. The  defendant  called  no  witness. 

The  judge  charged  the  jury,  that  the  words 
proved  to  have  been  spoken  by  the  defendant 

1.— The  case  of  Wilson  &  Gibbs  v.  Ab.  Reed,  de- 
ponding  on  the  same  questions,  was  decided  in  the 
same  manner. 
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were  of  themselves  actionable,  but  that  they 
ought  to  be  satisfied  that  they  were  spoken 
maliciously,  or  with  a  defamatory  intent ;  that 
t  lie  circumstances  under  which  the  charge  was 
made  against  the  plaintiff  were  proper  to  be 
taken  into  consideration,  to  determine  the  in- 
tention with  which  it  was  made.  If  it  was 
made  in  the  regular  course  of  church  dis- 
cipline, and  with  an  honest  intention  of  ex- 
amining whether  the  plaintiff  was  a  fit  mem- 
ber of  the  church,  he  was  not,  in  his  opinion, 
entitled  to  recover  ;  but  if  the  charge  was  un- 
founded, and  made  with  an  intention  of  injur- 
ing the  feelings  and  reputation  of  the  plaintiff, 
the  ^circumstances  under  which  it  was[*181 
made  was  an  aggravation  of  the  slander.  The 
jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  by  the  plaintiff  to  set 
aside  the  verdict,  and  for  a  new  trial. 

1.  For  the  misdirection  of  the  judge. 

2.  Because  the  verdict  was  against  evidence. 
Mr.    Gold,   for    the  plaintiff.      The  words 

charged  in  the  declaration,  and  proved, 
were  absolute  and  unqualified.  No  probable 
cause  or  justification,  as  to  the  truth  of  them, 
was  offered  or  shown  by  the  defendant.  The 
offense  charged  against  the  plaintiff  was  not  a 
breach  of  any  of  the  duties  of  imperfect  obli- 
gation, but  a  crime  for  which  the  laws  have 
provided  a  very  severe  punishment.  Courts 
of  justice  ought  not  to  countenance  ecclesias- 
tical assemblies  in  taking  cognizance  of  such 
offenses,  and  by  thus  hushing  them  up,  to 
prevent  that  due  course  of  justice  by  which 
the  party  might  be  effectually  restrained  from 
a  repetition  of  the  crime.  Where  a  person 
exhibits  an  accusation  against  another,  in  the 
ordinary  course  of  justice,  before  a  court  hav- 
ing jurisdiction  of  the  offense  charged,  no 
doubt  an  action  will  not  lie  ;  but  if  the  offense 
is  not  examinable  before  such  tribunal,  the 
party  may  have  his  action.  Thus  in  the  case 
of  Buckley  v.  Wood,  it  was  decided  that  where 
the  defendant  exhibited  articles  before  the 
Court  of  Star  Chamber,  against  the  plaintiff, 
charging  him  with  matters  properly  cogniza- 
ble there,  and  also  with  murder  and  piracy, 
which  were  not  examinable  in  that  court,  an 
action  of  slander  would  lie  ;  for  as  that  court 
had  no  jurisdiction  of  murder  or  piracy,  the 
bill  was  not  a  proceeding  in  a  court  of  justice. 
(4  Co.,  14  ;  see,  also,  Bac.  Abr.,  Slander,  E.) 
In  the  present  case,  there  was  no  formal  com- 
plaint or  allegation,  no  specific  circumstances 
stated,  which  could  enable  the  plaintiff  to 
meet  or  repel  the  charge.  No  process  was 
issued,  nor  was  the  matter  brought  before  any 
court  known  to  our  laws,  or  possessing  a 
legal  jurisdiction. 

Mr.*H(ithe(Fay,contra.ln  cases  of  this  [*  182 
kind,  the  occasion  of  speaking  the  slanderous 
words,  or  the  circumstances  under  which  they 
are  published,  is  always  to  be  taken  into  con- 
sideration ;  and  if  there  be  clearly  no  malice, 
the  jury  may  find  for  the  defendant.  They 
are  the  proper  judges  of  the  intent.  For 
words  published  in  the  course  of  seeking  a 
redress  for  grievances,  before  the  proper  per- 
sons to  afford  redress,  no  action  lies.  As 
where  the  deputy-governor  of  Greenwich  Hos- 
pital, in  a  book  giving  an  account  of  the 
abuses  of  the  hospital,  reflected  on  Lord 
Sandwich,  one  of  the  officers,  with  great  as- 
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perity,  it  was  held  that  it  was  no  libel.  (Esp. 
Dig.  506.)  Nor  will  an  action  lie  for  words, 
spoken  conscientiously,  or  in  confidence,  with- 
out any  malice,  or  evil  intent.  (Buller's  N.  P., 
8,  9,  10;  1  W.  Bl.,  386.)  [The  counsel  was 
here  stopped  by  the  court.] 

Mr.  Gold,  in  reply.  It  is  true  that  for  cen- 
sures or  words  published  by  a  member  of  a 
society,  or  sect,  in  relation  to  their  rules  and 
ordinances,  and  which  relate  merely  to  dis- 
cipline, no  action  will  lie  ;  but  this  extends 
only  to  matters  properly  cognizable  before 
such  society,  and  in  which  the  members  only 
are  concerned  ;  not  to  crimes  in  which  the 
whole  community  are  interested.  In  all  the 
oases  cited,  there  was  some  good  end,  sorrie 
purpose  of  morality  or  justice  to  be  answered, 
But  suppose  the  deputy-governor  of  Green- 
wich Hospital  had  published  that  Lord  Sand- 
wich had  been  guilty  of  murder,  would  this 
not  have  been  considered  as  malicious,  and  a 
libel  ?  The  jury,  no  doubt,  are  to  decide 
whether  there  be  malice  or  not ;  but  unless 
they  decide  according  to  evidence,  or  there  be 
proof  that  there  was  no  malicious  intent,  their 
verdict  ought  not  to  stand. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  counsel  have  considered  the 
charge  of  the  judge  as  incorrect,  in  leaving  it 
to  the  jury  to  decide  whether  the  words 
spoken,  which  were  actionable  in  themselves, 
were  spoken  maliciously,  or  with  a  defamatory 
intention. 

I  am  perfectly  satisfied  that  the  charge  to 
the  jury  was  not  only  corre9t,  but  that  no 
183*j  other  charge  could  have* been  legally 
given.  It  is  manifest,  from  the  case,  that  the 
words  were  uttered  in  the  course  of  church 
discipline,  by  the  defendant  to  the  plaintiff, 
who  were  both  church  members  ;  and  whether 
such  discipline  was  proper  or  not,  is  not  a 
point  for  us  to  determine.  Every  sect  of 
Christians  are  at  liberty  to  adopt  such  pro- 
ceedings for  their  regulation  as  they  see  fit, 
not  inconsistent  with  law,  or  injurious  to  the 
rights  of  others.  In  actions  of  slander,  it  is 
of  the  essence  of  the  action,  that  the  words  be 
spoken  maliciously,  and  that,  as  a  matter  of 
fact,  belongs  to  the  jury  to  determine. 

If,  however,  the  weight  of  evidence  was 
against  the  defendant,  as  to  the  maliciousness 
of  the  words,  it  would  be  violating  a  salutary 
rule  to  grant  a  new  trial.  In  penal  actions,  in 
actions  for  a  libel  and  for  defamation,  and 
other  actions  vindictive  in  their  nature,  unless 
some  rule  of  law  be  violated,  in  the  admission 
or  rejection  of  evidence  (1  Burr.,  54  ;  2  Salk., 
644-8),  or  in  the  exposition  of  the  law  to  the 
jury,  or  there  has  been  tampering  with  the 
jury,  the  court  will  not  give  a  second  chance 
of  success. 

We  are,  therefore,  of  opinion,  that  the 
motion  for  a  new  trial  must  be  denied. 

Rule  refused. 

Cited  in— 9  Johns.,  37 ;  2  Cow.,  815 :  5  Cow.,  118 ;  7 
Cow.,  625 ;  3  Wend.,  294 ;  6  Wend.,  279  ;  7  Wend.,  384; 
10  Wend.,  120 ;  12  Wend.,  546 ;  25  Wend.,  449 ;  1  Denio, 
208 ;  5  Barb.,  S03 ;  15  Barb.,  109 ;  37  Barb.,  529 ;  17 
How.  Pr.,  453 ;  2  Blatchf.,  71 ;  40  Ind.,  568 ;  88  111., 
441. 
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THE  ADMINISTRATORS  OF   DUMOND 
CARPENTER. 

Assumpxit — By  Party  for  whom  Money  Received 
— Statute  of  Jeofails. 

Where  a  person  receives  the  money  of  another, 
and  applies  it  to  bis  own  use,  an  action  on  an  im- 
plied aasumngit  will  lie  tifrainst  him,  by  the  person 
to  whom  the  money  ought  to  have  been  paid. 

Where  a  term  intervenes  between  the  t este  and 
return  of  a  writ  of  inquiry,  which  is  a  miscontinu- 
ance, it  is  cured  by  the  statute  of  jeofails. 

Citation— Sayers,  245. 

HHHIS  cause  came  before  the  court  on  a  writ 
J-  of  error  from  the  Ulster  Court  of  Com- 
mon Pleas. 

It  appeared  from  the  record  that  Carpen- 
ter declared  against  the  administrators  of 
Dumond,  stating  that  the  intestate,  on  the  1st 
January,  1784,  was  indebted  to  him  in  the 
sum  of  $200,  for  that  the  intestate  was  at  the 
time  sheriff  of  Ulster,  and  as  such  levied  and 
received  the  amount  of  an  execution  against 
James  M'Masters,  at  *the  suit  of  the  [*184 
plaintiff,  issued  out  of  the  Court  of  Common 
Pleas  of  the  County  of  Ulster,  and  converted 
the  same  to  his  own  use,  and  being  so  indebt- 
ed, assumed  to  pay  to  the  plaintiff  the  said 
sum  of  $200.  The  second  count  was  for 
money  had  and  received  by  the  intestate. 

The  defendant  imparled  to  the  first  Tues- 
day in  May,  and  then  made  default,  on  which 
an  interlocutory  judgment  was  entered,  and  a 
writ  of  inquiry  awarded,  returnable  on  the 
third  Tuesday  in  September,  and  on  that  day 
the  sheriff  returned  an  inquisition  assessing 
the  damages  at  $170.80,  on  which  final  judg- 
ment was  entered. 

The  counsel  for  the  plaintiffs  in  error  relied 
upon  two  objections  arising  upon  the  record 
in  the  above  cause. 

1.  That  the  declaration   in  assumpsit  was 
bad,  as  the  money  was  tortiously  applied  by 
Dumond  to  his  own  use. 

2.  That  there  was  a  discontinuance,  as  the 
award  of  a  writ  of  inquiry  is  made  as  of  Ma3r 
Term,  returnable  in  September  Term,  omitting 
the  term  of  July. 

Mr.  L.  Elmendorf  for  the  plaintiff  in  error. 
Mr.  Sudam,  contra. 

Per  Curiam.  The  answer  to  the  first  ob- 
jection is,  that  the  first  count  in  the  declara- 
tion is  good  in  assumpsil,  for  the  law  will,  and 
always  does  raise  an  assumpsit  from  the  mis- 
application of  money  received  to  the  use  of 
another. 

The  answer  to  the  second  objection  is,  that 
if  a  term  intervene  between  the  teste  and  re- 
turn of  a  writ  of  inquiry,  it  creates  no  preju- 
dice to  the  party,  and  is,  at  an}'  rate,  only  a 
miscontinuance,  which  is  cured  by  the  statute 
of  jeofails.  (Sayer,  245.) 

The  judgment  must  be  affirmed. 


*THE  EXECUTORS  OF  SMEDES  [*185 

v. 
ELMENDORF. 

Attorney  —  Receipt  for  Note  —  Presumption  — 


Negligence. 
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When*  an  attorney  grave  a  receipt  for  a  promis- 
sory note  without  expressing  the  purpose  for 
which  he  received  It,  It  was  held  that  the  pre- 
sumption was  that  he  received  it  to  be  collc<-t«'<l, 
and  that  this  presumption,  confirmed  also  by 
other  circumstance's,  was  sufficient  i-vidc-nce  to 
support  an  action  ajralnst  him,  by  the  payee  of  the 
note,  for  his  neglect  in  suing  the  maker,  who  after- 
wards became  insolvent. 


was  an  action  on  the  case  against  the 
defendant  for  negligence  as  an  attorney. 
The  cause  was  tried  before  Mr.  Justice  Spen- 
cer, at  the  last  Ulster  Circuit. 

The  declaration  stated  that  the  testator,  on 
the  81st  day  of  January,  1795,  delivered  to 
the  defendant  a  promissory  note,  dated  the 
10th  May,  1795,  for  £35  (equal  to  $87.50), 
made  by  one  Lewis  Hardenbergh,  Jun.,  pay- 
able to  the  testator,  to  be  collected  by  the 
defendant  as  an  attorney  ;  that,  during  two 
years  from  and  after  the  31st  January,  1795, 
the  said  Hardenbergh  was  frequently  in  the 
State  of  New  York,  and  amenable  to  process, 
which  was  known  to  the  defendant,  and  that 
he  was  solvent,  and  able  to  pay  the  note  ;  and 
that  the  defendant,  &c.  The  defendant 
pleaded  the  general  issue. 

At  the  trial,  the  plaintiffs  produced  a  receipt 
in  the  following  words  : 

"Received,  31st  January,  1795,  a  note  of 
hand,  commonly  called  a  promissory  note,  for 
£35,  dated  10th  May,  1794,  given  by  Lewis 
Hardenbergh,  Jun.,  to  Peter  Smedes. 

"Co.  ED.  ELMENDORF." 

[The  note  was  payable  on  demand,  and  no 
interest  expressed.] 

It  was  proved  that  while  this  suit  was  pend- 
ing, and  before  the  trial,  the  defendant  said 
that  he  had  in  hands  a  note  in  favor  of  Peter 
Smedes,  against  L.  Hardenbergh,  who  had 
moved  away  and  become  insolvent,  and  that 
he  could  not  get  the  money  ;  but  whether  he 
said  that  he  had  received  it  to  collect,  or  that 
the  executors  alleged  that  he  had  so  received 
it,  the  witness  was  not  certain.  It  appeared 
that  Hardenbergh  moved  to  the  State  of  New 
Jersey,  in  May  or  June,  1794,  where  he  re- 
sided until  his  death  in  1796  ;  that  he  was  in 
the  County  of  Ulster  for  about  three  weeks, 
in  the  winter  of  1795,  and  was  seen  within 
eight  miles  of  Kingston,  where  the  defendant 
resides  ;  that  he  was  again  in  Ulster  County 
in  the  winter  of  1796,  and  again  in  May  or 
June  of  the  same  year.  It  was  proved  that 
186*]  Hardenbergh  *was  one  day  in  Kings- 
ton in  the  winter  of  1795.  but  that  he  was 
principally,  while  in  Ulster  County,  during 
.that  winter,  at  New  Paltz,  about  thirteen 
miles  from  Kingston.  The  plaintiff  also  pro- 
duced in  evidence  a  receipt  given  by  the  de- 
fendant to  Hardenbergh,  dated  the  5th  Feb- 
ruary, 1796,  for  certain  bonds  and  notes  to 
collect,  and  it  was  proved  that  the  defendant 
was  the  agent  of  Hardenbergh  after  he  re- 
moved to  New  Jersey. 

The  defendant  then  moved  for  a  nonsuit, 
but  the  motion  was  overruled  by  the  judge. 

The  defendant  proved  that  in  August,  1795, 
one  Brush  was  the  agent  of  Hardenbergh,  and 
that,  in  1794,  one  Dewitt  had  a  power  of  at- 
torney from  him. 

The  defendant  further  proved  that  it  was 
the  usual  practice  of  the  defendant,  in  his 
business,  to  enter  the  cause  in  his  register,  as 
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soon  as  a  note  was  received  for  collection ; 
that  no  cause  was  entered  in  the  present  case, 
and  that  it  was  usual,  when  a  receipt  was 
given  for  a  note  intended  to  be  left  for  col- 
lection, to  express  in  the  receipt  that  it  was  to 
be  collected.  It  appeared  that  the  testator 
had  lost  money  by  Hardenbergh.  and  that  he 
did  not  know  that  the  defendant  was  liis 
agent. 

The  judge  charged  the  jury,  that  from  the 
receipt  given  by  the  defendant,  it  was  to  be 
presumed  that  the  note  was  left  for  collection ; 
but  that  circumstances  might  explain  for 
what  purpose  it  was  received  ;  and  that  the 
jury  might  presume  that  it  was  left  for  col- 
lection ;  that  the  receipt  given  by  the  defend- 
ant to  Hardenbergh,  in  1796,  was  proof  that 
he  had  seen  Hardenbergh  at  that  time ;  that 
interest  was  to  be  calculated  on  the  note  from 
the  time  of  the  plaintiff's  neglect.  The  jury 
found  a  verdict  for  the  plaintiff,  for  the  prin- 
cipal of  the  note,  with  interest  from  its  date. 

The  defendant  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial  ; 

1.  Because  the  evidence  did  not  support  the 
declaration. 

2.  Because  the  judge  misdirected  the  jury. 

3.  Because  the  verdict  was  against  evidence. 

Mr.  Sudam,  for  the  defendant.  The  re- 
ceipt given  by  the  defendant  does  not  express 
any  agency.  It  does  not  follow,  *from  [*  187 
the  profession  of  an  attorney,  that  he  is  to 
prosecute  and  collect  a  note  left  in  his  hands, 
nor  does  that  circumstance  afford  prima  facie 
evidence  that  the  defendant  undertook  to  col- 
lect the  note  which  was  left  with  him.  The 
defendant  is  not  answerable  beyond  the  terms 
of  his  receipt ;  and  there  was  no  parol  evi- 
dence to  show  any  special  agency,  or  under- 
taking on  his  part.  Had  he  issued  process, 
and  neglected  to  prosecute  the  suit  effectually, 
there  would  then  have  been  some  ground  to 
have  presumed  his  undertaking  to  collect  the 
note. 

Mr.  Hawkins,  contra,  contended  that  if  a 
note  be  left  with  an  attorney,  in  the  usual 
course  of  business,  it  affords  a  strong  pre- 
sumption that  it  was  for  the  purpose  of  being- 
collected  by  legal  means.  As,  if  cloth  be  left 
with  a  tailor,  it  is  presumed  that  it  is  to  be 
made  into  a  garment. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

On  the  motion  to  set  aside  the  verdict  in 
this  cause,  the  defendant's  counsel  has  in- 
sisted : 

1.  That  the  charge  of  the  judge  to  the  jury 
was  incorrect,  in  stating  that  the  receipt  for 
the  note  created  a  presumption  that  the  note 
itself  was  lodged  with  the  defendant  for  col- 
lection. 

2.  That  the  verdict  was  against  the  weight  of 
evidence,  as  to  any  neglect  on  the  part  of  the 
defendant  in  collecting  the  note,  and  as  to  its 
being  left  with  him  for  collection. 

1.  That  an  attorney  is  responsible  for  neg- 
ligence of  the  trust  reposed  in  him  by  a  client, 
has  not  been  questioned.  The  plaintiff's  claim 
in  this  cnse  is,  that  he  placed  a  note  in  the 
hands  of  the  defendant  against  Ljewis  Harden- 
bergh, Jun.,  for  collection  ;  that  Hardenbergh 
i  was  solvent  and  liable  to  arrest,  and  that  by 
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his  subsequent  death  and  insolvency  the  debt 
is  lost,  through  the  defendant's  culpable  neg- 
ligence. 

The  receipt  is  in  general  terms  for  a  note, 
the  date  and  amount  of  which  is  expressed. 
It  seems  to  me  to  be  a  proposition  which  can- 
not be  doubted,  that  when  an  attorney,  whose 
office  and  business  it  is  to  prosecute  and  col- 
lect notes  and  other  demands,  gives  a  general 
receipt  for  the  evidence  of  a  debt  then  due, 
188*]  that  it  must  be  presumed,  *prima  facie, 
that  he  received  it  in  his  capacity  of  attorney, 
for  the  purpose  of  collection,  and  that  it  is  in- 
cumbent on  him  to  show  that  he  received  it 
specially,  and  for  some  other  purpose,  if  he 
would  avoid  the  consequences  resulting  from 
such  general  intendment. 

Upon  the  fullest  reflection,  and  reconsider- 
ation of  this  point,  I  think  that  the  opinion  I 
delivered  to  the  jury  was  correct.  To  fortify 
the  presumption  arising  from  the  receipt,  the 
defendant's  conversation  with  one  Helm,  was 
given  in  evidence,  in  which  the  defendant 
stated  that  he  had  a  note  in  hand  for  Srnedes 
against  Hardenbergh,  and  that  he  had  received 
the  note  for  collection,  or  that  the  executors 
said  he  had  so  received  it ;  the  witness  was  in- 
clined to  believe  that  the  defendant  said  he 
had  received  it  for  collection.  It  is  true  that 
a  suit  was  then  pending  against  the  defendant 
for  his  neglect  of  duty  in  relation  to  this  note, 
and  it  is  improbable  that  he  would  admit 
away  his  cause  ;  but  the  manner  of  his  receiv- 
ing the  note  was  not  the  only  point  to  arise  ;  it 
was  essential,  also,  to  prove  his  neglect.  The 
expression  made  use  of  by  the  defendant  that 
he  had  a  note  in  hand  for  Smedes  against 
Hardenbergb,  is  a  very  significant  one,  and 
undoubtedly  fairly  imported  that  he  had  it  in 
his  professional  character.  The  evidence 
arising  from  the  defendant's  not  entering  the 
cause  in  his  register,  and  that  the  usual  form 
of  receipts  for  notes  expressed  their  being  left 
for  collection,  does  not  sufficiently  rebut  the 
presumption  already  mentioned,  and  the 
declarations  of  the  defendant.  The  non-entry 
of  the  cause  has,  most  probably,  occasioned 
the  neglect  of  issuing  process,  and  the  general 
form  of  receipts  by  no  means  proves  that  there 
were  no  exceptions.  I  still  think  that  the  pur- 
pose for  which  the  defendant  received  the  note, 
is  almost  irresistibly  to  be  inferred  from  the  re- 
ceipt, from  his  being  an  attorney,  and  from 
his  giving  no  account  of  its  having  been  left 
with  him  for  any  other  purpose. 

2.  Was  the  neglect  of  duty  made  out  by  the 
evidence  ?  It  appears  to  me  that  the  receipt 
of  the  6th  of  February,  1796,  to  Hardenbergh 
for  bonds  and  notes  to  collect,  in  the  hand- 
189*]  writing  *of  the  defendant,  and  pur- 
porting that  they  were  received  from  Harden- 
bergh, taken  in  connection  with  the  fact  that 
at  that  period  he  went  to  Kingston,  and  that  the 
defendant  wras  his  agent,  shows,  satisfactorily, 
that  the  defendant  saw  Hardenbergh,  and 
knew  that  he  was  then  liable  to  process,  and 
establishes  a  culpable  neglect  in  not  issuing  a 
writ  against  him. 

The  declarations  of  Smedes  that  he  had  lost 
money  by  Hardenbergh,  were  left  to  the  jury, 
with  such  observations  as  I  then  thought,  and 
still  think,  proper.  If  they  applied  to  this 
note,  they  would  not  have  the  influence  which 
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has  been  supposed ;  he  might  have  been  igno- 
rant of  his  right  against  the  defendant,  or 
ignorant  of  the  fact  that  the  defendant  had 
been  culpable. 

The  court  are  of  opinion  that  the  verdict 
was  warranted  by  the  evidence,  and  that  a 
new  trial  ought  not  to  be  granted. 

Rule  refused. 
Cited  in— 10  Hun,  241 ;  2  Brock.,  3«6. 


J.  LIVINGSTON 

v. 

THE  EXECUTORS  OF  W.  LIVINGSTON, 
Deceased. 

Devise  of  Land — Sufyect  to  Condition — Action — 
Parties  Pleading — Practice. 

Where  land  is  devised,  subject  to  the  payment  of 
a  specific  sum  of  money,  as  a  legacy,  no  action  will 
lie  against  the  personal  representatives  of  the  de- 
visee :  but  it  must  be  brought  against  the  heirs  and 
terre-tenants. 

Where  there  were  several  counts  in  a  declaration, 
and  after  interlocutory  judgment,  damages  were 
separately  assessed  upon  each,  and  judarment  was 
arrested  on  the  first  count,  no  objection  being 
made  to  the  others,  the  plaintiff  was  allowed  to 
enter  a  nolle  proaemii  on  the  first  count,  and  take 
judgment  on  the  others. 

THIS  was  an  action  of  assumpsit.  The  first 
count  in  the  declaration  stated  that  Robert 
Livingston,  deceased,  late  proprietor  of  the 
Manor  of  Livingston,  died  seized  of  a  large 
real  and  personal  estate,  and  being  so  seized, 
in  his  lifetime,  did,  on  the  31st  of  May,  1784, 
by  will,  devise  largely  to  his  five  sons,  of 
whom  John  and  Walter  were  two,  and  recit- 
ing, that  as  he  had  advanced  to  his  son  Walter 
£4,000  more  than  to  his  other  three  sons,  he 
did  order,  that  the  two  devises  to  him  were 
upon  the  further  consideration,  that  he,  his 
heirs,  executors  and  administrators,  pay  to 
his  three  sons  named,  £3,000,  &c.,  within  two 
years,  &c.  That  he  died  on  the  28th  of  No- 
vember, 1790  ;  that  Walter  Livingston  assent- 
ed *to  the  devises,  and  entered  and  [*1OO 
became  seized  of  an  equal  fourth  part  of  the 
lands  devised  to  the  four  sons,  John,  Robert, 
Walter  and  Henry,  subject  to  the  payment  of 
his  proportion  of 'the  quitrents,  and  subject  to 
the  payment  of  annuity  mentioned  to  Gert- 
ruyd  Livingston,  and  subject  to  the  payment 
of  £3,000  mentioned,  to  Robert,  John  and 
Henry,  each  one  third  thereof,  within  two 
years  after  the  testator's  death ;  by  reason 
whereof,  the  said  Walter  became  liable  to  pay 
to  the  plaintiff,  within  two  years,  &c.,  £1,000  ; 
and  being  so  liable,  he,  in  consideration  there- 
of, assumed,  &c. 

There  were  other  counts,  for  work  and 
labor  and  services,  and  a  quantum  meruit 
thereon  ;  for  goods  sold  and  delivered,  and  a 
quantum  valebant,  and  for  money  lent,  money 
paid,  laid  out  and  expended,  and  money  had 
and  received  to  the  use  of  the  plaintiff. 

An  interlocutory  judgment,  for  want  of  a 
plea,  was  entered,  and  damages  assessed 
separately  on  each  count.  A  motion  was 
made  by  the  defendant,  in  arrest  of  judgment, 
for  the  following  reasons  : 

1.  Because,  by  reason  of  the  matters  in  the 
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first  count,  the  said  Walter  Livingston,  in  his  | 
lifetime,  was  not  liable  to  be  sued  at  law,  he  j 
being  only  a  trustee  for  the  sum  so  bequeathed,  ; 
and  the  plaintiff's  remedy  being  in  equity. 

2.  Because  the  plaintiff  does  not  aver  that 
the  defendants  are  the  terre-tenants  of  the 
lands  so  devised  and  described,  &c. 

8.  Because  the  plaintiff  does  not  aver  that 
the  defendants,  as  executors,  had  assets  suffi- 
cient, &c. 

4.  Because  the  defendants,  as  executors, 
cannot  be  sued  at  law  for  the  matters  con- 
tained in  the  first  count. 

Mr.  Henry,  for  the  defendants.  This  is  an 
action  for  a  legacy.  No  action  at  common 
law  will  lie  against  executors  or  administrators 
for  a  legacy,  except  upon  an  express  promise 
to  pay.  (1  Sid.,  45;  Cowp.,  284;  1  H.  Bl., 
109  ;  5  Term,  690;  Peake's  N.  P.,  73.)  The 
statute  has  provided  that  an  action  may  be 
brought  after  a  demand  and  offer  of  sureties, 
to  be  approved  of  by  the  court.  (Rev.  Laws, 
191*1  Vol.  I.,  p.  540.)  The  action  *oughtto 
have  been  brought  against  the  devisees  or 
terre-tenants,  they  being  in  possession  of  the 
fund  out  of  which  it  was  to  be  paid. 

Mr.  E.  Williams,  contra.  By  taking  the 
property  out  of  which  the  money  was  to  be 
paid  to  the  plaintiff,  there  is  a  consideration 
and  an  implied  promise  to  pay  the  money  as 
directed  by  the  will.  It  is  not  precisely  the 
case  of  a  legacy,  payable  out  of  a  personal 
fund.  This  sum  of  money  became  a  debt,  due 
by  Walter  Livingston  to  the  plaintiff,  and, 
being  a  debt  or  personal  duty,  it  devolved  on 
his  representatives,  who  ought  to  pay  it ;  and 
there  is  an  averment  in  the  declaration  that 
there  were  assets  more  than  enough  to  pay  all 
debts.  The  payment  of  the  money  is  not  ex- 
pressly charged  on  the  land  ;  but  the  land  is 
devised  to  Walter  Livingston,  in  consideration 
of  which  he  is  ordered  to  pay  so  much  money 
to  the  plaintiff.  The  statute  certainly  meant 
to  provide  for  the  payment  of  legacies  by 
executors  and  administrators,  by  giving  an 
action  against  them  in  any  court  of  record. 
If,  however,  the  court  should  think  that  the 
judgment  on  the  first  count  must  be  arrested, 
still  there  are  other  counts,  and  the  damages 
having  been  separately  assessed,  the  plaintiff 
ought  to  be  allowed  to  enter  a  nolle  prosequi  on 
the  first  count,  and  take  judgment  on  the 
others. 

Mr.  Hsnry,  in  reply.  This  is  a  bequest  of 
money  charged  on  land,  and  if  it  is  not  a 
legacy,  it  is  a  nondescript.  By  entering  on 
the  land  Walter  Livingston  became  liable  only 
as  devisee.  No  personal  duty  was  created, 
nor  did  any  devolve  on  his  personal  represen- 
tatives. The  land  remains  charged  with  the 
payment  of  the  money,  and  the  action  ought  to 
IHJ  brought  against  the  heirs  and  terre-tenants 
of  Walter  Livingston.  It  is  in  the  nature  of  a 
trust,  and  is  properly  cognizable  in  the  Court 
of  Chancery.  That  court  can  impose  terms 
agreeable  to  equity  and  justice.  As  suppose 
a  legacy  to  a  wife,  the  husband  might  be  com- 
pelled to  make  provisions  for  her;  whereas,  in  a 
11)2*]  court  of  law,  *he  would  get  the  money 
into  his  own  hands,  without  any  control.  There 
is,  therefore,  very  strong  reasons  why  an 
action  should  not  be  maintained  in  a  court  of 
law  for  a  legacy. 
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KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  £3,000  directed  to  be  paid  by  Walter 
Livingston  to  his  brothers,  was  a  charge  upon 
the  real  estate.  The  two  devises  to  him  were 
in  consideration  that  he  paid  that  sum.  The 
legatees  were,  perhaps,  entitled  to  have  sued 
him  at  law  as  a  terre-tenant,  according  to  a  de- 
cision of  the  Court  of  Errors  in  1790.  He  was 
chargeable  only  as  devisee  or  terre-ten'ant.  It 
was  not  a  personal  duty,  and,  of  course,  none 
descended  to  his  personal  representatives.  His 
heirs  are  the  only  persons  chargeable  at  law 
as  terre-tenants  or  owners  of  the  land.  There  is 
no  ground  whatever  to  raise  an  implied  astump- 
sit  from  the  devise  itself.  The  first  count  in 
the  declaration  is,  therefore,  erroneous. 

But  as  there  are  other  counts  in  the  declara- 
tion, to  which  no  objection  is  made,  and  as 
the  damages  were  assessed  separately  on  each 
count,  the  plaintiff  has  leave,  according  to  his 
suggestion,  to  enter  a  nolle  prosequi  on  the  first 
count,  and  take  judgment  on  the  others. 

VAN  NESS,  J.,  having  been  formerly  con- 
cerned as  counsel  in  the  cause,  gave  no  opin- 
ion. 

Judgment  for  tfie  plaintiff. 

Cited  in-7  Johns..  105 ;  7  N.  Y.,  166 ;  24  N.  Y.,  133 ; 
33  Barb.,  255 ;  3  Mason.  216. 


*THE  OVERSEERS  OF  THE  POOR  [*19« 
OF  THE  TOWN  OF  WASHINGTON 

«. 

THE  OVERSEERS  OF  THE  POOR  OF  THE 
TOWN  OF  STANFORD. 

Paupers — Division  of  Town — Settlement. 

Where  a  town  is  divided  by  an  act  of  the  Legrisla- 
ture  into  two  towns,  and  the  poor  are  also  directed 
to  be  divided  between  the  two,  those  who  after- 
wards become  paupers  are  to  be  considered  as  set- 
tled in  the  towns  within  which  they  were  respect- 
ively born,  and  not  where  they  happened  to  reside 
at  the  time  of  the  division. 

rpHIS  cause  came  before  the  court  on  an  ap- 
JL  peal  from  an  order  of  the  General  Sessions 
of  the  Peace  of  Dutchess  County. 

It  appeared  that  one  Huddlestone  and  his 
wife,  and  four  infant  children,  were  removed 
as  paupers,  from  the  town  of  Stanford  to  the 
town  of  Washington,  by  an  order  of  two  jus- 
tices, dated  the  18th  of  December,  1806,  which 
stated  that  the  paupers  had  become  chargeable 
to  the  town  of  Stanford,  and  had  not  gained 
any  legal  settlement  therein,  and  they  ad- 
judged their  legal  settlement  to  be  in  the  town 
of  Washington.  Previous  to  this  order,  the 
paupers  had  been  removed  to  the  town  of 
Stanford,  by  an  order  of  two  justices  of  Ulster 
County,  dated  the  31st  day  of  October,  1806, 
adjudging  that  to  be  the  town  from  which 
they  had  last  come,  and  that  they  had  gained 
no  settlement  in  the  town  of  Wawasink,  from 
which  they  were  removed.  From  the  last 
order  there  was  no  appeal  made.  The  towns 
of  Washington  and  Stanford  were  formerly 
one  town,  by  the  name  of  Washington.  By 
an  act  of  the  12th  of  March,  1793,  the  town  of 
Washington  was  divided,  and  a  part  thereof 
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erected  into  a  new  town,  by  the  name  of  Stan- 
ford, and  the  poor  of  the  former  town  were 
divided,  according  to  the  act,  between  Wash- 
ington and  Stanford.  Huddlestone  was  born 
in  Washington,  before  it  was  divided,  and  in 
that  part  of  it  included  in  the  present  town  of 
Washington.  At  the  time  the  town  was 
divided  he  resided  in  that  part  of  it  now  called 
Stanford,  but  was  not  then  chargeable. 

On  an  appeal  to  the  General  Sessions  of  the 
Peace  of  Dutchess  County  from  the  first  men- 
tioned order,  the  court  decided,  that  with  re- 
spect to  the  settlement  of  the  pauper,  the 
194*]  *towns  of  Washington  and  Stanford 
must  be  considered  as  if  they  had  always 
been  separate,  and  that  he  must,  therefore,  be 
deemed  chargeable  to  the  town  of  Washing- 
ton, having  been  born  in  that  part  of  the  old 
town  now  called  Washington,  and  the  order 
was  affirmed. 

Proof  was  offered  to  the  sessions  that,  at  the 
time  of  the  division  of  the  town,  the  supervi- 
sors and  overseers  of  those  two  towns  agreed 
that  each  town  should  support  all  such  per- 
sons as  were  then  inhabitants  of  each  town, 
and  who  should  thereafter  become  chargeable, 
but  this  testimony  was  overruled. 

From  the  judgment  of  affirmance,  the  over- 
seers of  the  poor  of  Washington  appealed  to 
this  court. 

Mr.  Emott,  for  the  plaintiffs  in  error.  The 
general  law  relative  to  the  poor  does  not  apply 
to  this  case.  The  question  is  not  the  same  as 
if  arose  between  either  of  the  two  towns  and 
a  third  town.  It  depends  on  the  true  construc- 
tion of  the  Act  of  1793.  for  dividing  the  town 
of  Washington,  and  erecting  a  part  of  it  into 
a  new  town  by  the  name  of  Stanford.  The 
poor  of  the  old  town,  that  is,  the  paupers  with 
which  Washington  was,  before  the  division, 
chargeable,  were  directed  to  be  divided,  and 
each  town  was  to  maintain  the  poor  residing 
within  its  limits  respectively.  Persons  that 
afterwards  became  paupers  would  be  provided 
for  by  the  general  law  relative  to  the  settle- 
ment of  the  poor.  The  agreement  made  be- 
tween the  supervisors  of  the  two  towns  shows 
that  such  was  their  construction  of  the  act, 
and  it  ought  to  have  been  received  in  evidence. 
If  this  case  does  not,  by  this  construction, 
come  within  the  Act  of  1793,  it  must  then  be 
decided  according  to  the  common  law,  which 
knows  of  no  settlement  but  by  residence.  The 
other  modes  of  gaining  a  settlement  are  derived 
from  the  statutes. 

Mr.  T.  Tallmadge,  contra.  The  supervisors 
had  no  power  to  make  any  agreement  relative 
to  the  poor  different  from  the  provisions  of 
the  statute  ;  nor  can  their  agreement  be  bind- 
ing on  the  town,  or  be  evidence  of  the  true 
construction  of  the  Act  of  1793.  The  place 
195*]  of  birth  is  *always  considered  as  the 
place  of  settlement,  and  when  it  was  proved 
that  Huddlestone  was  born  within  the  present 
town  of  Washington,  that  was  sufficient  to  fix 
his  legal  settlement  there,  unless  the  plaintiffs 
in  error  could  show  a  derivative  settlement 
elsewhere. 

VAN  NESS,  J.  The  only  question  in  the 
case  is,  whether  the  town  of  Stanford,  in 
Washington,  is  chargeable  with  the  mainten- 
ance of  John  Huddlestone,  who  became  a 
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pauper  on  the  18th  of  December,  1806.  To 
determine  this,  it  is  necessary  to  inquire  which 
of  the  towns  is  the  last  place  of  his  legal  set- 
tlement. 

The  town  of  Washington  was  divided  in 
1793,  and  that  part  of  it  which  is  now  the 
town  of  Stanford  was  erected  into  a  separate 
town.  The  pauper  was  born  in  the  territory 
now  composing  the  present  town  of  Washing- 
ton, but  at  the  time  when  the  town  of  Wash- 
ington was  divided,  under  the  act  for  the 
dividing  the  town  of  Washington,  he  resided 
in  the  territory  which  now  composes  the  town 
of  Stanford. 

When  a  new  town  is  erected,  it  immediately 
becomes  entitled  to  all  the  benefits  and  advan- 
tages, and  subject  to  all  the  duties  and  bur- 
dens common  to  other  tcwns.  Among  the 
latter  is  the  burden  of  maintaining  the  poor. 
The  provisions  of  the  general  law  for  the 
maintenance  and  relief  of  the  poor  attach  on 
the  new  town,  the  moment  it  is  erected.  This 
being  granted,  it  seems  to  me  to  put  an  end  to 
the  question  now  under  consideration. 

That  birth  gives  a  settlement  is  not  to  be 
disputed  as  a  general  rule  ;  indeed,  this  is  as- 
sumed as  a  fixed  principle  by  our  statute. 
Huddlestone,  who  became  a  pauper  in  1806, 
was  chargeable,  therefore,  to  the  town  in 
which  he  was  born,  which  is  the  present  town 
of  Washington,  unless  he  has  obtained  a  legal 
settlement  elsewhere. 

It  is  not  pretended  that  he  has  gained  such 
settlement,  unless  his  residence  within  the 
bounds  of  the  present  town  of  Stanford,  at  the 
time  of  the  passing  of  the  act  to  divide  the 
town  of  Washington  in  1793,  has  had  that  ef- 
fect. The  act  provides,  that  after  a  division 
of  the  poor,  each  town  shall  maintain  its  own 
poor,  that  is,  after  the  division,  *these  [*19G 
towns,  in  relation  to  the  support  of  the  poor 
as  regulated  and  defined  by  the  general  poor 
laws,  shall  stand  on  the  same  footing  as  other 
towns. 

It  cannot  be  supposed  that  the  Legislature 
intended  to  introduce  a  new  rule  in  relation  to 
the  settlement  of  paupers,  as  between  these 
towns.  If  such  had  been  their  intention,  it 
would  have  been  declared  in  express  terms, 
and  not  have  been  left  to  mere  implication. 

There  is  another  view  of  this  question, which 
appears  to  be  conclusive.  Suppose  the  pau- 
per, in  1806,  had  resided  in  the  town  of  Pough- 
keepsie,  and  it  had  been  necessary  to  remove 
him  from  thence  to  the  town  in  which  he  had 
acquired  a  legal  settlement,  I  think  there  can 
be  no  doubt  that  the  town  of  Washington 
would  be  considered  as  the  town  to  which  he 
was  chargeable.  In  the  case  just  supposed, 
the  provisions  of  the  general  poor  law  cer- 
tainly would  have  prevailed.  If  the  construc- 
tion given  to  the  Act  of  1793  by  the  appellants' 
counsel,  be  correct,  it  would  follow  that,  as 
between  the  towns  of  Stanford  and  Washing- 
ton, there  would  be  one  rule  regulating  the 
settlement  of  paupers,  but  as  between  them 
and  third  towns  there  would  be  another  and  a 
different  rule.  In  the  first  case,  the  residence 
of  the  party  would  determine  the  settlement, 
and  in  the  other,  it  would  be  determined  by 
the  birth.  I  am  persuaded  that  this  was  never 
the  intention  of  the  Legislature.  The  con- 
struction I  have  adopted  will  establish  one 
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general  rule,  in  the  operation  of  which  there 
is  nothing  unequal  or  unjust. 

The  evidence  offered  respecting  the  agree- 
ment between  the  supervisors  ana  overseers  of 
the  poor  of  the  towns  of  Washington  and  Stan- 
ford, was  properly  rejected  by  the  sessions. 
That  agreement,  if  made,  was  not  obliga- 
tory, and  can  never  control  the  operation  or 
construction  of  a  statute. 

I  am  of  opinion,  therefore,  that  the  order  of 
sessions  be  affirmed. 

SPENCER,  J.  The  town  of  Washington,  prior 
to  1798,  composed  the  present  towns  of  Wash- 
197*]  ington  and  Stanford.  *By  an  act  of 
the  12th  of  March,  in  that  year,  the  latter  was 
erected  into  a  new  town  ;  the  act  dividing  it, 
prescribed  a  method  of  equalizing  the  poor  of 
the  original  town,  and  it  declared  that  there- 
after the  towns  should  maintain  their  respec- 
tive poor.  John  Huddlestone,  the  pauper,  was 
born  in  Washington  prior  to  its  division,  and 
in  that  part  of  it  which  composes  the  present 
town  of  Wellington,  but  at  the  time  of  the 
division,  he  resided  in  the  present  town  of 
Stanford,  and  has  generally  since  resided  there, 
but  was  not  chargeable,  nor  likely  to  become 
so.  Under  these  circumstances,  which  of  the 
towns  is  bound  to  support  him  and  his  wife 
and  children  ? 

In  my  opinion,  the  town  of  Washington  is 
bound  to  support  them  as  paupers  chargeable 
on  that  town.  After  the  separation  of  the 
town  of  Washington,  and  the  division  of  the 
poor  according  to  the  Act  of  1793,  with  respect 
to  all  future  paupers,  they  stood  in  the  same 
situation  in  respect  to  each  other  as  any  other 
towns  in  the  State,  and  as  though  they  had  al- 
ways been  distinct  towns ;  the  requisition  of 
the  statute,  that  after  the  division  of  the  pau- 
pers, the  towns  should  maintain  their  respec- 
tive poor,  never  attached  on  Stanford,  because 
Huddlestone  had  gained  no  settlement  there  ; 
but  it  did  -attach  on  Washington  in  conse- 
quence of  the  birth  of  Huddlestone  within  its 
bounds.  Birth  is  not  one  of  the  means  men- 
tioned in  the  statute  of  acquiring  a  settlement ; 
but  the  statute  presupposes  that  it  gave  set- 
tlement, and  it  has  accordingly  been  holden 
tJiat  the  town  where  a  pauper  is  born  is  charge- 
able with  his  maintenance,  until  he  acquires 
some  other  settlement. 

The  sessions  very  properly  overruled  the 
evidence  of  declarations  made,  when  the  poor 
were  distributed  ;  the  supervisors  and  overseers 
of  the  poor  had  no  authority  to  make  any  agree- 
ment relative  to  future  paupers  ;  and  it  would 
be  extraordinary  to  receive  it  as  evidence  of 
their  sense  of  the  law. 

•In  my  opinion,  the  order  of  the  sessions  must 
be  affirmed,  with  costs. 

198*]  *KENT,  Ch.  J.  Upon  the  division 
of  a  town,  the  poor  are  directed  to  be  appor- 
tioned, not  according  to  the  place  of  birth  (for 
they  might  all  happen  to  have  been  born  in 
one  division  of  the  town),  but  according  to  the 
last  tax  list.  This  was  the  case  with  the  towns 
in  question,  and  if  Huddlestone,  the  principal 
pauper  here,  had  been  at  that  time  a  pauper, 
the  place  of  his  birth  would  have  been  imma- 
terial as  it  respected  the  apportionment  of  the 
poor.  The  more  reasonable  construction  of 
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the  law  appears,  then,  to  l>e,  that  each  town 
took  the  responsibility  of  the  maintenance  of 
the  inhabitant*)  who  fell  within  its  new  limits. 
Actual  residence  became  equivalent  to  birth, 
in  respect  to  the  settlement  of  the  inhabitants 
of  these  towns  in  relation  to  each  other.  The 
actual  spot  of  the  birth  formed  no  rule  of  ap- 
portionment of  the  existing  poor,  and  why 
should  it,  as  to  any  of  the  then  existing  inhab- 
itants ?  In  the  western  and  northern  parts  of 
the  State,  one  part  of  a  town  may  have  been 
settled,  principally,  by  emigrations  from  an- 
other part,  and  by  the  rule  adopted  in  the 
court  below,  upon  the  separation  of  the  new 
settlements  into  a  distinct  town,  all  their  ac- 
cruing paupers  for  many  years  would  be  re- 
turned upon  the  old  town.  The  principle 
adopted  by  the  act,  which  was  not  to  regard 
the  place  of  birth  in  the  first  distribution  of 
the  poor,  ought  to  be  carried  throughout,  and 
each  town  should  be  precluded  from  recurring 
back  to  the  place  of  birth,  in  the  case  of  ac- 
tual residents  at  the  time  of  separation.  For 
these  reasons,  I  am  of  opinion,  that  the  order 
below  ought  to  be  reversed. 

YATES,  J.,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 

Order  affirmed. 


*JACOBSON  [*199 

THE  EXECUTORS  OF  LA  GRANGE. 

Voluntary  Services — Inducement —  Promise  to 
Make  Nephew  an  Heir  —  Death  —  Action 
Against  Executors. 

Where  a  young  man,  at  the  request  of  his  uncle, 
went  to  live  with  him,  and  the  uncle  promised  to 
do  by  him  as  his  own  child ;  and  he  lived  and  worked 
for  him  above  eleven  years,  and  the  uncle  said  that 
his  nephew  should  be  one  of  his  heirs,  and  spoke  of 
advancing  a  sum  of  money  to  purchase  a  farm  for 
him,  as  a  compensation  for  his  services,  but  died 
without  devising  anything  to  the  nephew,  or  mak- 
ing him  any  compensation,  it  was  held  that  an  ac- 
tion on  an  implied  assumjjtfit  would  lie  against  the 
executors  for  the  work  and  labor  performed  by  the 
nephew,  for  the  testator. 

THIS  was  an  action  for  work  and  labor,  and 
services  performed  by  the  plaintiff  for 
the  testator.     The  cause  was  tried  before  Mr. 
Chief  Justice  Kent,  at  the  Albany  Circuit,  in 
October,  1807. 


NOTE.— Labor  and  services  in  expectancy  of  a  leg- 
acy. 

For  service*  rendered  gratuitously  or  without 
any  view  to  compensation,  except  the  hope  of  a 
legacy,  no  compensation  can  be  recovered.  Little 
v.  Dawson,  4  Dill.,  Ill ;  Davison  v.  Davison,  13  N. 
J.  Eq.,  246;  Lee  v.  Lee,  6  Gill  &  J.  (Md.),  309.  See 
Moore  v.  Moore,  3  Abb.  Ct.  App.  Dec.,  303 ;  21  How. 
Pr.,211. 

Yet  if  such  services  be  done  at  the  request  of  the 
testator,  an  action  of  asaumpsit  will  lie  to  recover 
compensation.  Roberts  v.  Swift,  1  Yeates  (Pa.), 
209 ;  Jones  v.  Jincey,  9  Gratt.,  708. 

If  there  wa#  an  understanding  between  the  parties 
that  the  one  rendering  the  services  was  to  be 
remunerated  by  will,  and  the  will  makes  no  pro- 
vision, then  an  action  lies.  Martin  v.  Wright,  13 
Wend.,  460;  Eaton  v.  Benton,  2  Hill.  576;  Patterson 
v.  Patterson,  13  Johns.,  379.  (In  this  case  it  was  held 
that  no  action  would  lie  under  such  circumstances 
during  the  lifetime  of  the  person  for  whom  the  ser- 
vices were  rendered.)  McRae  v.  McRae,  3  Bradf., 
199. 
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On  the  trial  the  following  facts  were  proved. 
The  parents  of  the  plaintiff  were  about  put- 
ting him  to  a  trade  in  1790,  when  the  testator, 
who  was  his  uncle,  requested  them  to  let  him 
take  the  plaintiff  as  his  own  child,  for  he  would 
do  better  for  him  than  his  parents  could.  The 
plaintiff  was  then  about  eighteen  years  old, 
nnd  his  parents,  after  some  hesitation,  con- 
sented to  let  him  go  and  live  with  his  uncle, 
who  said  that  at  his  death  he  would  do  by  him 
as  his  own  child.  He  lived  with  the  testator, 
and  worked  for  him  eleven  years  and  eight 
months.  The  plaintiff  lived  in  the  testator's 
family,  and  was  maintained  and  clothed  by 
him  as  one  of  his  children.  The  plaintiff, 
after  he  was  married,  lived  about  six  years  in 
the  testators  family,  and  had  two  children  born 
in  the  mean  time.  It  did  not  appear  that  the 
testator  had  ever  promised  to  pay  the  plaintiff 
for  his  services.  It  was  proved  that  he  said 
that  the  plaintiff  should  be  one  of  his  heirs. 
In  a  conversation  with  the  mother-in-law  of 
the  plaintiff,  the  testator  proposed  to  purchase 
a  farm  for  the  plaintiff,  worth  £600,  and  that 
he  would  pay  £350  towards  the  purchase,  say- 
ing that  would  be  a  fair  compensation  for  the 
plaintiff's  services. 

From  the  evidence  offered  on  the  part  of  the 
defendants,  it  appeared  that  the  plaintiff  had 
expressed  a  desire  that  the  testator  should 
make  his  will,  and  after  his  decease  wished 
to  see  it ;  but  never  mentioned  any  claim  on 
the  testator.  The  defendants  also  gave  in  evi- 
dence a  promissory  note  from  the  plaintiff  to 
the  testator  for  $50,  dated  the  13th  May,  1805. 
2OO*]  A  verdict  was  taken  by  *consent,  for 
the  plaintiff,  subject  to  the  opinion  of  the  court, 
on  a  case  containing  the  above  facts. 

Mr.  Van  Vechten,  for  the  defendant.  The 
only  question  is,  whether  the  declaration  is 
supported  by  the  evidence.  The  plaintiff  went 
to  live  with  the  testator  voluntarily,  and  on  the 
mere  expectation  of  being  made  the  heir  of  his 
uncle.  He  consented  that  his  remuneration,  if 
any,  should  depend  upon  the  good  will  of  the 
testator.  This  is  evident  from  the  testimony 
of  the  witnesses,  and  the  whole  conduct  of  the 
parties.  The  work  and  labor,  therefore,  per- 
formed by  the  plaintiff,  must  be  considered  as 
a  voluntary  courtesy,  and  not  as  creating  an 
implied  assumpsil,  on  the  part  of  the  testator 
to  pay. 

In  the  case  of  Osborne  v.  Tfie  Governors  of 
•Guy's  Hospital  (Strange,  28 ;  Bull.  N.  P.,  145), 
it  was  expressly  decided  that  where  a  person 
does  business,  or  performs  services  for  another, 
under  the  expectation  of  being  compensated 
by  a  legacy,  he  cannot  afterwards  resort  to  an 
action.  Assumpsit  will  not  lie  on  a  general 
promise  of  a  legacy. 

Mr.  Henry,  contra.  From  the  evidence  in 
the  case,  the  plaintiff  is  entitled  to  an  action  on 
the  quantum  meruit.  It  is  enough,  prima  facie, 
to  show  labor  performed,  to  raise  the  implied 
assumpsit  to  pay  for  it.  The  witnesses  state 
that  the  testator  promised  to  do  by  the  plaint- 
iff as  if  he  were  his  own  child  ;  that  he  pro- 
posed to  purchase  a  farm,  and  to  pay  £350, 
which  he  considered  no  more  than  a  compen- 
sation for  his  services.  It  is  clear,  then,  that 
a  compensation  was  intended,  if  not  promised 
to  the  plaintiff.  It  would  be  countenancing 
fraud  and  deception  if  one  person  were  al- 
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lowed  to  induce  another  to  perform  services 
for  him,  by  a  promise  of  recompense  in  his 
will,  and  afterwards  take  no  notice  of  him 
when  he  comes  to  make  his  will. 

The  case  cited  from  Strange  is  a  dictum  of 
Lord  Raymond  at  NisiPriuts.  If  it  were  clearly 
the  understanding  of  the  parties  that  the  ser- 
vices should  be  gratuitous,  it  is  true  no  action 
would  lie.  But  in  the  present  case,  the  plaint- 
iff went  to  live  with  the  testator  at  his  request, 
and  *under  an  encouragement,  if  not  [*2O1 
a  promise,  of  compensation. 

VAN  NESS,  J..  delivered  the  opinion  of  the 
court  : 

The  only  question  in  this  cause  is,  whether 
the  services  performed  by  the  plaintiff  were 
rendered  with  a  view  to  any  other  compensa- 
tion than  such  as  the  testator  should  volun- 
tarily make  by  his  last  will  and  testament. 
This  is  a  mere  question  of  fact,  and  the  de- 
fendants having  consented  that  the  jury  should 
find  for  the  plaintiff,  it  is  difficult  to  conceive 
upon  what  ground  the  court  are  expected  to 
interfere.  There  is  no  objection  made  to  the 
charge  of  the  judge ;  no  principle  of  law  has 
been  violated  ;  justice  has  been  done,  and  the 
damages  found  by  the  jury  are  not  more  than 
the  evidence  will  warrant. 

The  only  ground  upon  which  the  court  can 
possibly  interfere  is,  that  there  was  no  evi- 
dence at  all  to  support  the  verdict  of  the  jury. 
That  the  intestate  and  plaintiff  contemplated 
that  the  latter  should  be  remunerated  in  some 
way  for  his  long  and  faithful  services,  is  not 
to  be  denied  ;  but  it  is  said  that  such  remuner- 
ation depended  wholly  on  the  will  and  pleas- 
ure of  the  testator,  and  that  this  must  have 
been  the  understanding  of  both  parties.  The 
jury  by  their  verdict  have  negatived  that  idea, 
and  in  doing  so,  were  well  warranted  by  the 
evidence.  The  services  having  been  performed 
for  the  benefit  of  the  testator,  with  his  knowl- 
edge and  approbation,  the  law  implies  a  prom- 
ise to  pay  for  them,  unless  the  plaintiff  can 
show  that  payment  was  never  intended.  The 
testimony  of  the  plaintiff's  mother-in-law  ap- 
pears to  me  to  be  decisive  on  this  point ;  and, 
independent  of  the  defendant's  consent  to  this 
verdict,  I  cannot  conceive  how  the  jury  could 
find  otherwise  than  they  have  done. 

The  testator,  when  the  plaintiff  became  his 
adopted  child,  probably  intended  to  devise  to 
him  his  whole  estate.  Shall  the  change  of  cir- 
cumstances, by  the  unexpected  birth  of  a  child, 
deprive  the  defendant  of  a  reasonable  compen- 
sation for  having  spent  the  prime  of  his  life  in 
the  *service  of  the  testator  ?  Under  the  [*2O2 
circumstances  of  the  case  we  think  it  ought 
not. 

By  this  decision  we  do  not  mean  to  draw  in 
question  the  general  rule  of  law  contended  for 
by  the  defendant's  counsel  on  the  argument. 

We  are  of  opinion,  from  the  evidence  in  the 
cause,  that  it  is  not  within  that  rule.  The 
motion  for  a  new  trial,  therefore,  must  be 
denied. 

Rule  refused. 

Cited  in— 13  Johns.,  380  ;  5  Cow.,  532 ;  13  Wend., 
463 ;  2  Hill,  578 ;  64  N.  Y.,  594 : 10  Hun,  322 ;  5  Barb., 
472  ;  65  Barb.,  644 ;  3  Bradf .,  204 ;  6  Daly,  118  ;  52  Md., 
345  f  26  Wis.,  643 ;  46  Mich.,  643. 
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MASON  AND  SMEDES 
FRANKLIN  AND  FRANKLIN. 

Pleading— Bill  of  Exchange— Protest  for  Non- 
acceptance — For  Nonpayment — (Jauxe  of  Ac- 
tion. 

Where  a  bill  was  drawn  on  a  pel-son  at  Liverpool, 
payable  in  London,  and  the  bill  was  duly  presented 
at  Liverpool  and  protested  for  non-acceptance,  and 
afterwards  protested  for  nonpayment,  at  Liver- 
pool, where  the  drawee  resided,  it  was  held  that  the 
holder  had  a  good  canst;  of  action  aKainst  the  drawer 
on  the  protest  for  nonacceptance  ;  that  it  is  not  ne- 
oessary  to  set  forth  the  protest  for  nonpayment  in 
the  plaintiffs'  declaration,  and  if  done,  it  may  be  re- 
jected as  surplusage  on  a  demurrer ;  that  the  pro- 
test for  nonpayment  at  Liverpool  was  sufficient,  as 
no  place  of  payment  was  designated  in  London,  and 
that  the  holder  might,  at  his  election,  cause  the  bill 
to  be  protested  for  nonpayment  in  London,  or  at 
the  place  where  the  drawee  resided. 


was  an  action  of  as»ump.tit,  against  the 
-  defendants,  as  indorsers  of  a  bill  of  ex- 
change. The  declaration,  in  substance,  stated 
that  one  John  Franklin,  on  the  1st  of  August, 
1807,  drew  his  bill  of  exchange  on  Messrs. 
Rathbone,  Hughes  &  Duncan,  of  Liverpool, 
requiring  them  to  pay,  sixty  days  after  sight, 
to  Franklin,  Robinson  &  Co.,  or  order,  in  Lon- 
don, £185  &».  2d.  sterling  ;  which  bill  was  in 
dorsed  by  the  payees  to  the  defendants,  and 
by  them  to  the  plaintiffs  ;  that  on  the  16th 
September,  1807,  the  bill  was  presented  to  the 
drawees  at  Liverpool,  for  acceptance,  but  they 
refused  to  accept  the  same,  upon  which  it  was 
protested  for  non-acceptance  at  Liverpool,  of 
which  the  defendants  had  notice ;  that  after- 
wards, on  the  18th  of  November,  1807,  the  said 
bill  was  presented  to  the  said  Rathbone, 
Hughes  &  Duncan  at  Liverpool,  who  were  re- 
quested to  pay  the  same,  according  to  the 
tenor  and  effect  thereof,  and  of  the  indorse- 
ments thereon,  to  wit,  at  Liverpool ;  but  that 
the  said  Rathbone,  Hughes  &  Duncan  neglect- 
ed and  refused  to  pay  the  bill ;  upon  which 
the  said  bill  was,  in  due  form  of  law,  and  ac- 
cording to  the  usage  and  custom  of  merchants, 
protested  at  Liverpool  aforesaid ;  of  which 
said  several  premises,  the  defendants,  after- 
2O3*j  wards,  *to  wit,  &c.,  had  notice.  By 
reason  whereof,  &c.  The  declaration  also 
contained  the  usual  money  counts,  and  an 
insimul  computasnent.  To  the  first  count  in  the 
declaration  there  was  a  special  demurrer,  and 
joinder.  The  causes  of  demurrer  assigned 
were,  that  there  was  no  allegation  in  the  dec- 
laration that  the  bill  was  shown  or  presented 
in  London,  where  it  was  made  payable ;  nor 
that  the  plaintiffs  made  any  search  or  inquiry, 
or  used  any  diligence  to  find  any  person  in 
London,  to  whom  to  present  the  same  for  pay- 
ment ;  nor  that  they  caused  the  bill  to  be  pro- 
tested at  London  for  nonpayment,  according 
to  the  usage  and  custom  01  merchants.  To  the 
other  counts  in  the  declaration  there  was  a 
plea  of  non  axzumpxit,  and  issue  thereon. 

Mr.  Colden,  in  support  of  the  demurrer. 
The  bill  in  this  case  being  made  payable  in 
London,  it  was  the  duty  of  the  holder  to  pre- 
sent it  at  that  place  (Chitty,  2d  ed.,  185;  2 
II.  Bl.,  509;  Bayley,  58),  to  have  made  some 
inquiry  after  the  drawees,  or  some  person 
to  pay  the  bill ;  and  if  no  person  was  to  be 
found,  a  protest  should  have  been  made  in 
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London,  stating  that  inquiry  had  been  made 
there,  but  that  no  person  was  to  be  found  i<> 
pay  the  bill.  A  protest  at  Liverpool  is  a  mere 
nullity.  It  is  no  answer  to  say  that  no  place 
in  London  is  designated  in  the  bill  for  the  pay- 
ment of  it.  The  protest  should  state  that  some 
inquiry  had  been  made  there,  at  the  Royal  Ex- 
change (Marius,  26,  83),  or  some  place  where 
merchants  usually  meet  for  the  drawees,  and 
that  they  could  not  be  found.  So  if  the  drawee 
be  dead,  the  holder  should  inquire  after  his 
personal  representative,  and  present  the  bill  to 
him.  (Chitty,  3d  ed.,  125,  126;  Bayley,  58, 
59.)  It  should  appear  that  the  holder  has  done 
everything  in  his  power  to  get  the  bill  accepted 
and  paid  according  to  its  tenor.  I  am  aware 
that  it  will  be  said,  that  as  the  bill  was  regularly 
protested  for  non-acceptance,  the  plaintiff  had 
a  right  to  recover  on  that  protest.  But  the 
plaintiff  has  not  only  set  out  the  protest  for 
non-acceptance,  but  has  gone  further,  and 
stated  the  protest  for  nonpayment,  and  having 
done  so,  he  is  bound  to  show  that  the  present 
ment  for  payment  *and  protest  were  [*2O4 
regular.  It  was  not  necessary,  perhaps,  to 
state  the  protest  for  nonpayment.  But  if  that 
has  been  improperly  made,  it  will  destroy  hi» 
action.  (Comyn,  Pleader,  ch.  29.) 

The  right  of  action  for  the  non-acceptance 
of  a  bill  is  founded  on  the  implied  assvmpsit 
arising  from  the  face  of  the  bill,  and  is  liable 
to  be  defeated  by  the  subsequent  neglect  of  the 
holder ;  for  it  is  his  duty,  notwithstanding  the 
protest  for  non-acceptance,  to  present  it  again, 
for  payment,  (Chitty.  2d  ed..  108,  181 ;  Kyd, 
137 ;  Beawes,  460.)  There  is  an  implied  or 
tacit  engagement  on  the  part  of  the  holder  to 
call  on  the  acceptor  for  payment.  (7  Term, 
581,  582.) 

Mr.  Brinckerlioff,  contra.  The  general  rule 
no  doubt  is,  that  the  bill  must  be  presented  to 
the  drawee.  The  only  case  which  I  find  anal- 
ogous to  the  present  is  that  of  a  presentment 
for  acceptance.  If  the  drawee  of  a  bill,  says 
Chitty  (28,  125),  cannot  be  found  at  the  place 
where  the  bill  states  him  to  reside,  and  it  ap- 
pears that  he  never  lived  there,  or  that  he  has 
absconded,  the  bill  is  to  be  considered  as  dis- 
honored. Here  the  bill  was  presented  to  the 
drawee  at  Liverpool,  who  refused  to  accept 
it,  according  to  its  tenor  and  effect.  It  was  a 
refusal  to  pay  it  at  all,  either  at  London,  Liver- 
pool, or  at  any  other  place.  It  would  be  of 
no  possible  advantage,  after  this  refusal,  to 
send  the  bill  to  London  to  be  protested  for  non- 
payment. The  law  will  not  require  a  party  to 
do  a  useless  or  nugatory  act.  The  bill  was 
presented  and  protested  according  to  the 
usages  and  customs  of  Liverpool  and  London, 
and  local  usages  in  such  cases  are  to  be  ob- 
served. (Chitty,  2d  ed.,  202.)  The  case  of 
Saunderson,  et  al.t  v.  Judge  (2  H.  Bl.,  509), 
cited  on  the  other  side,  was  the  case  of  a  prom- 
issory note,  and  a  special  memorandum  was 
made  on  the  note,  that  it  was  to  be  paid  at  a 
particular  house. 

Mr.  Hanson,  in  reply.     It  is  not  denied  that 
!  an  action  will  lie  against  a  drawee  on  a  pro- 
test for  non-acceptance,  nor  that  the  bill  may 
be  presented  for  acceptance  at  any  place  where 
the  drawee  may  be  found,  the  acceptance  being 
a  personal  act.     But  the  question  is,  can  a  bill 
!  be  protested  for  nonpayment  at  any  other  place 
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than  that  in  which  it  is  made  payable  ?  The 
presumption  is,  that  the  drawer  has  provided 
funds  for  the  payment  at  that  place.  He  has 
2O5*]  the  *right  to  fix  the  place  of  payment, 
and  the  payee  takes  the  bill  on  the  condition 
of  receiving  his  money  at  the  place  designated. 
The  rights  of  the  drawer,  in  this  respect,  can- 
not be  varied  by  the  acts  of  the  drawee,  or  a 
third  person.  The  plaintiff's  right  of  action 
on  the  protest  for  non-acceptance  may  have 
been  complete  at  the  time,  but  it  was  liable  to 
be  defeated  by  a  subsequent  default.  If  the 
plaintiff  had  stated  only  the  protest  for  non- 
acceptance,  the  subsequent  steps  would  be 
presumed  to  be  regular  until  the  contrary  was 
shown,  but  having  thought  proper  to  set  out 
the  protest  for  nonpayment,  he  is  bound  to 
show  that  he  has  performed  his  duty,  by  pre- 
senting the  bill  for  payment  at  the  place  fixed 
by  the  parties.  It  is  a  part  of  the  contract  be- 
tween the  drawer  and  payee,  and  the  holder 
must  present  the  bill,  according  to  the  terms 
of  it,  where  it  is  made  payable.  There  may 
be  some  local  usages  as  to  days  of  grace,  or  of 
hours  of  business  at  a  particular  banking 
house,  where  the  bill  is  to  be  paid,  which  may 

fovern ;  and  such  local  usages  must  always 
e  shown.     But  where  the  general  law  of  mer- 
chants is  clear  and  fixed,  no  particular  usage 
can  vary  or  control  it. 

KENT,  Oh.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  upon  a  foreign  bill  of  exchange, 
drawn  in  this  city,  upon  Rathbone,  Hughes  & 
Duncan,  merchants  at  Liverpool,  and  payable 
sixty  days  after  sight  in  London.  The  decla- 
ration states  that  the  bill,  being  regularly  in- 
dorsed to  the  plaintiffs,  was  presented  to  the 
drawees  for  acceptance,  but  that  they  refused, 
and  that  the  same  was  accordingly  protested 
at  Liverpool  for  non-acceptance,  and  notice 
given  to  the  defendants ;  that  the  bill,  when 
due  and  payable,  was  presented  to  the  drawees 
at  Liverpool  for  payment,  who  refused  to  pay 
the  same,  and  that  it  was  then  protested  at 
Liverpool  for  nonpayment,  and  notice  thereof 
also  given.  To  this  declaration  the  defendants 
demurred  specially,  and  stated,  for  causes  of 
demurrer,  that  the  declaration  does  not  allege 
that  the  bill  was  presented  in  London  for  pay- 
ment, or  that  the  plaintiffs  made  inquiry,  or 
2Ot>*]  used  diligence  to  find  any  person  *in 
London  to  whom  to  present  the  bill  for  pay- 
ment, or  that  the  said  bill  was,  according  to 
the  custom  of  merchants,  protested  in  London. 
Upon  this  record  we  are  of  opinion  that  a 
good  cause  of  action  arose  upon  the  protest 
for  non-acceptance,  and  were  we  to  admit  that 
the  subsequent  demand  of  payment  and  pro- 
test for  nonpayment  were  void  acts,  by  being 
made  at  Liverpool,  they  would  not  destroy  the 
right  to  recover  which  had  previously  vested  ; 
utiU  per  inutile  non  mtiatur  ;  that  part  of  the 
declaration  containing  the  subsequent  demand 
and  protest  might  in  such  case  be  rejected 
upon  demurrer,  as  surplusage.  But  we  are  of 
opinion  that,  as  no  place  of  payment  in  Lon- 
don was  designated,  the  demand  for  payment 
and  protest  for  nonpayment,  were  well  made 
upon  the  drawees  personally  at  Liverpool.  It 
would  have  been  a  very  idle  act  for  the  holder 
to  have  gone  into  London  to  make  inquiry, 
when  no  place  in  London  was  pointed  out  in 
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the  bill,  and  when  the  drawees  resided  at 
Liverpool,  and  had  refused  to  accept  the  bill. 
The  law  merchant  has  not  pointed  out  any  par- 
ticular spot  in  London  for  such  inquiries,  and 
to  have  attempted  it  at  large  would  have  been 
the  height  of  absurdity.  The  common  law  in 
general,  and  especially  the  commercial  law, 
which  forms  a  distinguished  branch  of  it,  is 
founded  on  the  principles  of  utility  and  com- 
mon sense  ;  and  it  would  be  truly  surprising, 
and  repugnant  to  the  very  spirit  of  the  system, 
if  an  inquiry  so  senseless  was  requisite  to  con- 
summate the  right  of  the  holder  of  the  .bill. 
It  must  be  a  sound  rule,  that  where  no  particu- 
lar place  of  payment  is  fixed,  a  demand  upon 
the  drawee  personally  is  good.  A  general  re- 
fusal to  pay  was  a  refusal  to  pay  according  to 
the  face  of  the  bill.  It  was  equivalent  to  a 
refusal  to  pay  in  London.  We  do  not  mean 
to  say  that  the  demand  of  payment  at  Liver- 
pool was  indispensable.  The  bill  being  pay- 
able at  London,  it  would  have  been  suf- 
ficient for  the  holder  to  have  been  there 
when  the  bill  fell  due  ready  to  receive 
payment.  In  the  present  case,  a  protest 
at  London,  or  a  demand  and  protest  at 
Liverpool  *were  sufficient,  and  the  [*2O7 
holder  might  take  either  course.  The  holders 
elected  to  demand  payment  of  the  drawers 
personally,  at  Liverpool,  and  to  cause  the  bill 
to  be  protested  there,  and  the  plaintiffs,  ac- 
cordingly, did  all  that  in  reason  or  law  can  be 
required  to  fix  the  antecedent  parties  to  the  bill. 
We  are,  therefore,  of  opinion  that  the  plaint- 
iffs are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 4  Johns.,  148 ;  20  Johns.,  150 ;  12  Wend., 
444 ;  11  Peters,  84 ;  4  How.  (TJ.  S.),  281 ;  4  Mason,  342. 


BOOT  AND  BENTLEY  v.  FRANKLIN. 

Pleading  —  Bill  of  Exchange  —  Protest  —  Place  of 
Payment. 

Where  a  bill  was  drawn  on  a  person  residing:  at 
Liverpool,  payable  in  London,  and  after  being  pro- 
tested for  .non-acceptance  at  Liverpool,  was  pro- 
tested at  London  for  nonpayment,  and  the  decla- 
ration stated  "that  the  bill  not  beinjr  paid,  and  the 
holders  not  knowing1  where  to  present  the  same  for 
payment  in  London,  caused  the  same  to  be  protest- 
ed," &c.,  it  was  held  that  the  protest  for  nonpay- 
ment was  sufficient,  and  where  no  place  of  payment 
in  London  was  specified  in  the  bill,  the  holder  was 
not  bound  to  make  any  inquiry  sifter  the  drawee 
there. 

A  general  averment  of  notice  of  all  the  premises 
in  a  declaration  on  a  bill  is  sufficient. 


was  an  action  of  assumpsit,  by  the  in- 
J-  dorsee  against  the  drawer  of  a  bill  of  ex- 
change. The  bill  was  drawn  in  favor  of 
Franklin,  Robinson  &  Co.,  on  Messrs.  Rath- 
bone.  Hughes  &  Duncan,  of  Liverpool,  pay- 
able in  London,  being  similar  to  the  one  men- 
tioned in  the  preceding  case. 

The  declaration,  after  stating  a  presentment 
to  the  drawees  at  Liverpool,  their  refusal  to 
accept,  and  the  consequent  protest,  proceeded 
as  follows  :  "That  afterwards,  to  wit,  on  the 
5th  of  'November,  1807,  being  the  day  on 
which  the  said  bill  became  payable,  according 
to  the  custom  of  merchants  at  London,  the 
plaintiffs  not  having  received  payment  of  the 
said  bill  or  any  part  thereof,  and"  not  knowing 
where  to  present  the  same  for  payment  in 
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London  aforesaid,  where  the  same  is  made 
payable,  they  caused  the  said  bill  to  be  pro- 
tested for  nonpayment  at  London,  according 
to  the  said  custom  of  merchants ;  of  all  which 
said  premises  the  said  defendants  afterwards, 
to  wit,  on  the  30th  of  December,  1807,  at  the 
city  of  New  York,  had  notice.  By  reason 
whereof,  &c. 

2O8*]  *There  was  a  special  demurrer  to 
the  declaration,  and  joinder  in  demurrer. 

Mr.  Colden,  in  support  of  the  demurrer.  1. 
There  is  not  a  sufficient  averment  in  the  decla- 
ration of  notice  to  the  defendant  of  the  protest 
for  non-acceptance  and  nonpayment. 

2.  The  plaintiffs  ought  to  have  shown  that 
they  presented  the  bill  for  payment,  or  made 
some  inquiry  after  the  drawees  in  London, 
and  that  they,  or  any  person  in  their  behalf, 
could  not  be  found  there.  It  would  be  attended 
with  great  inconvenience,  if  the  holder  of  a 
bill  payable  at  a  particular  place,  might  be 
allowed  to  say  that  he  did  not  know  where  to 
find  the  drawee,  and,  therefore,  caused  it  to 
be  protested,  and  so  look  to  the  drawer  for  the 
amount,  with  damages.  He  ought  to  state,  at 
least,  that  he  made  some  inquiry,  that  he  used 
due  diligence  to  find  the  drawee. 

Mr.  Boyd,  contra.  1.  There  is  a  sufficient 
allegation  of  notice  in  the  declaration.  After 
setting  forth  the  presentment  for  acceptance 
and  protest,  and  the  subsequent  protest  for 
nonpayment,  it  says,  "Of  all  which  premises 
the  said  defendant  had  notice,"  &c.  This  is 
according  to  approved  precedents  to  be  found 
in  the  books.  (Chitty,  2d  ed.,  331 ;  Bayley,  100). 

2.  After  the  bill  had  been  refused  acceptance 
by  the  drawees,  who  lived  at  Liverpool,  it  was 
useless  to  inquire  for  them  inLondon.  To  whom, 
or  at  what  place  in  London,  was  the  holder  to 
present  the  bill  for  payment  ?  Marius  (Advice 
Concerning  Bills,  &c.,  26)  says,  that  where  a 
bill  is  drawn  on  a  person  in  Southampton, 
payable  in  London,  and  is  refused  acceptance 
by  the  drawee,  to  whom  it  has  been  presented 
at  Southampton,  it  may  be  either  protested  at 
Southampton,  or  at  London,  for  non-accepi- 
ance ;  and  though  the  bolder,  when  the  bill 
becomes  due,  must  present  it  for  payment  in 
London,  according  to  the  tenor  of  the  bill,  yet 
if  a  particular  house  be  not  expressed,  but 
only  that  the  bill  is  payable  in  London,  the 
holder  may,  if  the  money  is  not  brought  to  him 
in  three  days  after  the  bill  is  due,  cause  it  to 
be  protested  for  nonpayment  in  London,  in 
the  usual  manner.  It  is  nowhere  said  that  in 
2O9*]  such  a  case  the  *holder  is  bound  to 
make  inquiry  after  the  drawee  at  any  particu- 
lar place.  In  the  case  of  Stark  v.  Cheezman 
(Carth.,  509)  it  was  objected  that  the  declara- 
tion merely  stated  that  the  drawee  could  not 
be  found,  without  showing  that  inquiry  had 
been  made  after  him  ;  but  it  was  held  that  it 
was  according  to  the  custom  of  merchants, 
and  that  it  was  not  necessary  to  state  that  the 
holder  made  inquiry  after  the  drawee. 

Mr.  Harison,  in  reply.  In  the  case  from 
Carthew  there  was  a  motion  in  arrest  of  judg- 
ment after  verdict,  and  when  the  declaration 
stated  that  the  drawee  was  not  to  be  found,  the 
court  might  intend  that  it  was  after  a  reason- 
able inquiry.  All  the  writers  on  bills  of  ex- 
change, and  Marius  among  the  rest,  say  that 
a  bill  must  be  presented  where  it  is  made  pay- 
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able,  and  it  ought  to  be  shown  that  some  at- 
tempt, at  least,  has  been  made  to  find  the 
drawee  there. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

The  declaration  in  this  suit  varies  from  the 
one  in  the  former  cause,  in  these  particulars 
only,  viz.,  it  states  that  after  the  bill  was  pro- 
tested at  Liverpool  for  non-acceptance,  it  was, 
when  payable,  protested  at  London  for  non- 
payment, with  an  averment  that  the  holders 
did  not  know  where  to  present  the  same  for 
payment  in  London  ;  and  it  then  avers  that  of 
all  the  premises  the  defendant  had  notice. 

The  special  demurrer  to  this  declaration 
states  that  the  plaintiffs  have  not  alleged  that 
the  bill  was  presented  to  the  drawees  for  pay- 
ment, nor  that  the  plaintiffs  endeavored  to  find 
the  drawees.or  made  inquiry,or  search  for  them. 

Upon  the  argument  the  declaration  was  ob- 
jected to  as  bad,  in  matter  of  substance,  for 
the  want  of  a  distinct  averment  that  the  de- 
fendant had  notice  of  the  non-acceptance.  The 
answer  to  this  objection  is,  that  the  general 
averment  of  notice  of  all  the  antecedent  prem- 
ises was  sufficient,  and  is  conformable  to  ap- 
proved precedents.  The  reasonableness  of  the 
notice,  either  of  the  *non-acceptance  or  [*2 1O 
nonpayment,  is  a  question  that  cannot  arise 
upon  the  pleadings.  It  depends  upon  the  testi- 
mony to  be  disclosed  at  the  trial.  The  other 
objection  stated  as  a  cause  of  demurrer  has 
been  anticipated,  in  a  great  measure,  by  what 
was  observed  in  the  former  case.  It  was  not 
incumbent  upon  the  plaintiffs  to  state  that  in- 
quiry was  made  in  London  for  the  drawees ; 
lex  leminem  cogit  ad  vana  aeu  inutilia.  No  place 
in  London  being  pointed  out  to  which  the 
holders  might  resort,  and  the  drawees  residing 
at  Liverpool,  an  attempt  to  search  for  them  in 
such  a  city  as  London  would  have  been  with- 
out any  object  or  effect.  Nor  were  the  hold- 
ers bound  to  go  elsewhere  to  seek  the  drawees, 
as  the  bill  had  directed  the  payment  to  be  in 
London.  They  conformed  their  conduct  to 
the  tenor  of  the  bill.  They  were  in  London 
on  the  day  of  payment,  ready  to  receive  pay- 
ment, and  they  did  all  that  they  were  enabled 
to  do  ;  they  caused  the  bill  to  be  there  pro- 
tested. The  declaration  in  this  case  also 
states  sufficient  to  entitle  the  plaintiffs  to  re- 
cover. 

Judgment  for  the  plaintiffs. 
Cited  in-2  McLean,  26 ;  100  U.  8.,  716. 


SEARS  «.  C.  BRINK  AND  C.  BRINK,  JUN. 

Statute   of  Frauds — Promise — Consideration — 
Writing. 

By  the  llth  section  of  the  statute  to  prevent 
frauds,  it  is  said  "  that  no  person  shall  be  charged 
upon  any  promise,  &c.,  unless  the  agreement  on 
which  such  action  shall  be  brought  or  some  note  or 
memorandum  thereof  shall  be  in  writing." 


NOTE.— Statute  of  frauds—  Writing— Expression  of 
cotmderation. 

The  doctrine  laid  down  in  the  above  case  of  Sears 
v.  Brink,  that  under  the  statute  of  frauds,  4th  sec- 
tion, the  consideration  as  well  as  the  promise  must 
be  expressed  in  writing,  was  followed  in  the  New 
York  courts  until  it  was  embodied  in  statute.  See 
Bennett  v.  Pratt,  4  Denio,  275 ;  Mallory  v.  Gillett, 
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In  an  action  on  an  agreement  relative  to  the  sale 
of  lands,  it  was  held  that  the  consideration  for  the 
promise,  as  well  as  the  promise  itself,  must  be  in 
writing. 

Citations-8  Burr.,  1063;  3  Johns.  Cas.,  60;  7  T.  R., 
.350 ;  Rob.  on  Frauds,  7 ;  5  East,  10. 

THIS  was  an  action  of  assumpsit.  The  first 
and  second  counts  were  upon  special 
agreements,  and  the  third  count  for  money 
paid,  &c.  The  first  count  stated  that  on  the 
20th  April,  1801,  by  certain  articles  of  agree- 
ment, made  between  the  plaintiff  and  one 
Peter  Newkirk,  the  plaintiff  sold  to  the  said 
Newkirk  a  lot  of  land,  being  lot  No.  9,  con- 
taining 120  acres,  lying  on  the  Shawangunk 
Kill,  and  which,  by  articles  of  agreement,  had 
been  sold  by  James  Farquhar  to  Joel  Lyon, 
and  by  Farquhar  and  Lyon  to  the  plaintiff, 
for  which  Newkirk  agreed  to  pay  £100  down, 
and  the  residue  in  four  equal  parts,  the  first 
211*]  *to  be  paid  on  the  20th  November, 

1801,  and  the  others  before  the  20th  November, 

1802,  with  interest ;  and  the  deed  was  to  be 
executed  when  the  last  payment  was  made ; 
that  afterwards  Newkirk  agreed  with  the  de- 
fendants to  give  up  the  said  bargain  for  the 
said  land  to  them,  and  they  agreed  to  take  the 
same,  and  the  plaintiff  also  agreed  to  accept 
of  them  in  the  place  of  Newkirk  ;  that  on  the 
23d  April,  1803,  the  defendants  signed  a  note 
or  memorandum  of  their  agreement  indorsed 
on  the  former  articles  of  agreement,  by  which 
they  declared  that  they  had  taken  Newkirk's 
bargain,  and  were  to  pay  the  plaintiff  $841.91, 
the    balance    due  for  the   land  ;    by  reason 
whereof,  &c.,  the  defendants  became  liable, 
&c.  The  second  count  was  similar  to  the  first, 
on  a  special  agreement. 

The  defendant  pleaded  the  general  issue, 
with  notice  of  special  matter  to  be  given  in 
evidence. 

The  cause  was  tried  before  Mr.  Justice  Spen- 
cer, at  the  Orange  Circuit,  in  September,  1807. 
The  following  are  the  material  facts  in  the 
case.  The  articles  of  agreement  between  the 
plaintiff  and  Newkirk,  and  the  memorandum 
of  the  agreement  of  the  defendants  indorsed 
thereon,  were  read  and  proved.  The  memo- 
randum was  as  follows :  "  This  is  to  certify 
that  Cornelius  Brink  and  Cornelius  Brink, 
Jun.,  have  taken  Peter  Newkirk's  bargain  of 
said  lot  of  land  that  the  within  article  men- 
tions, and  the  said  C.  B.  and  C.  B.,  Jun.,  is 
to  pay  the  sum  of  £336  15s.  4d.,  which  is  the 
balance  due  on  the  said  land  to  Benjamin 
Sears,  dated  this  23d  day  of  April,  1803. 
(Signed)  "  CORNELIUS  BRINK. 

"  CORNELIUS  BRINK,  Jun." 


The  counsel  for  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  there  was  no  con- 
sideration for  the  (waumpfrit,  and  because  the 
contract,  as  stated  in  the  declaration,  was  not 
sufficiently  proved. 

The  plaintiff  being  called  on  for  further  evi- 
dence, it  was  proved  that  Newkirk  agreed  to 
give  up  his  bargain  to  the  *def  endants,  [*2 1 2 
who  agreed  to  take  it  off  his  hands,  and  that 
the  plaintiff  consented  to  accept  of  them  in 
the  place  of  Newkirk,  and  that  the  memoran- 
dum was  accordingly  indorsed  on  the  articles 
of  agreement,  and  signed  by  the  defendants  ; 
that  while  the  plaintiff  held  the  lot  he  built  a 
house  upon  it,  and  made  some  improvements  ; 
that  after  the  time  for  payment,  according  to 
the  articles  of  agreement  with  Farquhar,  had 
expired,  Farquhar  said  that  it  was  no  matter, 
and  that  whoever  brought  the  original  agree- 
ment to  him  should  have  a  deed. 

It  was  further  proved  that  the  plaintiff  con- 
fessed, after  the  memorandum  was  signed, 
that  the  agreement  between  him  and  Farquhar 
was  forfeited  ;  that  C.  Brink,  Jun.,  went  into 
possession  of  the  land  under  the  agreement 
between  the  plaintiff  and  defendants.  The  de- 
fendants also  produced  in  evidence  a  deed 
from  Farquhar  to  C.  Brink,  Jun.,  for  the  lot, 
dated  10th  April,  1804,  for  the  consideration 
of  $1,000. 

The  plaintiff  also  proved  that,  at  the  time 
the  memorandum  was  made,  he  told  the  de- 
fendants that  the  agreement  with  Farquhar 
had  run  out,  and  that  if  they  bargained  with 
Newkirk,  they  must  take  it  at  their  own  risk, 
which  they  agreed  to  do ;  and  it  was  agreed 
that  the  defendants  might  go  for  the  deed, 
and  that  the  plaintiff  would  let  them  have  the 
articles  of  agreement  for  that  purpose ;  that 
the  defendants  were  to  pay  Farquhar  for  the 
land,  and  £57  17s.  6d.  to  the  plaintiff ;  that  the 
defendants  were  to  pay  £405  in  the  whole,  and 
that  they  paid  to  Newkirk  $170.58  ;  that  the 
improvements  were  taken  into  consideration, 
and  the  articles  of  agreement  and  the  papers 
were  delivered  to  C.  Brink,  Jun.,  the  day  after 
the  memorandum  was  signed.  The  jury  found 
a  verdict  for  the  plaintiff  for  $189.37,  subject 
to  the  opinion  of  the  court,  on  a  case,  contain- 
|  ing  the  above  facts ;  and  it  was  agreed  that 
:  if  the  court  should  be  of  opinion  that  the 
|  plaintiff  was  entitled  to  recover,  the  verdict 
was  to  stand,  otherwise,  a  judgment  of  non- 
suit was  to  be  entered. 

*On  the  argument  of  the  cause,  sev-  [*2 1  J$ 
eral  points  were  made,  but  from  the  opinion 
delivered  by  the  court,  it  is  necessary  to  no- 


21  N.  Y.,  412;  Leonard  v.  Vredenburgh,  8  Johns.,  29. 
See  N.  Y.  Rev.  Stat.  1882,  p.  2326,2328. 

The  doctrine  of  Wain  v.  Warlters  (5  Bast,  10),  fol- 
lowed above  in  Sears  v.  Brink,  was  rejected  in 
Packard  v.  Richardson,  17  Mass.,  122.  See,  also,  Sage 
v.  Wilcox,  6  Conn.,  81;  Reed  v.  Evans,  17  Ohio,  128; 
Gilligan  v.  Boardman.  29  Me.,  79 ;  Hargraveslv.  Cook, 
15  Ga.,  321 ;  Adkins  v.  Watson,  12  Texas,  199 ;  Wil- 
liams v.  Robinson,  73  Me..  186 ;  Patmor  v.  Haggard, 
78  111.,  607;  Patchin  v.  Swift,  21  Vt.,  292;  Little  v. 
Nabb,  10  Mo.,  3 ;  Wills  v.  Ross,  77  Ind.,  1 ;  Gregory 
v.  Gleed,  33  Vt.,  505. 

In  many  States,  however,  the  common  law  doc- 
trine as  laid  down  by  the  English  and  New  York 
courts  has  been  followed.  Elliott  v.  Giese,  7  Harris 
&  J.,  457 ;  Edelin  v.  Gough,  5  Gill.,  103 ;  Soles  v. 
Hickman,  20  Pa.  St.,  180 ;  Nichols  v.  Allen,  23  Minn., 
542 ;  Laing  v.  Lee,  20  N.  J.  L.,  337  ;  Ellison  v.  Jackson 
Water  Co.,  12  Cal.,  542 ;  Taylor  v.  Pratt,  3  Wis.,  674 ; 
Underwood  v.  Campbell,  14  N.  H.,  393. 
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It  is  generally  held  that  though  the  consideration 
be  not  specifically  expressed  as  such,  that  if  it  can 
be  clearly  gathered  from  the  whole  writing  what  it 
really  was,  this  is  sufficient.  See  Rogers  v.  Knee- 
land,  10  Wend.,  218,  13  Wend.,  114;  Marquand  v. 
Hipper,  12  Wend.,  520;  Watson  v.  McLaren,  19 
Wend.,  557 ;  Bainbridge  v.  Wade,  16  Q.  B.,  89 ;  Jarvis 
v.  Wilkins,  7  M.  &  W.,  410;  Peate  v.  Dicken,  1 
Cromp.  M.  &  R.,  322 ;  Kennaway  v.  Treleavan,  5  M. 
&  W.,  498 ;  Haigh  v.  Brooks,  10  A.  &  E..  309 ;  Chap- 
man v.  Sutton,  2  C.  B.,  634. 

The  leading  English  crfSe  of  Wain  v.  Warlters, 
which  held  that  under  the  '4th  section  of  the  statute, 
parol  evidence  was  inadmissible  to  show  considera- 
tion when  there  was  none  stated  in  the  writing,  has 
been  followed  in  the  subsequent  cases  in  that  coun- 
trv.  See  Benjamin  on  Sales.  4th  Am.  ed.,  247,  and 
authorities  cited.  Stat.  19  &  20  Viet.,  ch.  97,  sec.  3, 
modifies  the  doctrine  as  to  guaranties. 
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tice  but  one  of  them,  viz.,  that  Newkirk  not 
being  a  party  to  the  contract,  it  was  void  by 
the  statute  of  frauds,  for  want  of  a  considera- 
tion. 

Mr.  J.  Hamilton,  for  the  plaintiff,  contended 
that  as  the  plaintiff  had  a  good  right  of  action 
against  Newkirk,  which,  by  request  of  the  de- 
fendants, he  agreed  to  relinquish,  and  to  ac- 
cept of  them  in  his  place,  this  alone  was  a 
sufficient  consideration  to  support  the  assump- 
git;  for  the  release  of  Newkirk  was  giving  up 
a  benefit  or  advantage,  and  that  the  defend- 
ants went  into  possession  under  the  agree- 
ment, and  enjoyed  all  the  benefit  of  it.  Be- 
sides, this  agreement  was  reduced  to  writing, 
and  there  was  a  sufficient  note  or  memoran- 
dum, according  to  the  statute  of  frauds,  to 
support  an  action.  It  is  enough  that  the  mem- 
orandum is  signed  by  the  party  who  is  to  be 
charged.  The  statute  says  that  there  must  be 
some  note  in  writing,  which  seems  to  imply 
that  the  whole  agreement  need  not  be  in  writ- 
ing, but  that  parol  evidence  may  also  be  ad- 
mitted. He  cited  Pillans  &  Rose  v.  Van 
Mierop  &  Hopkim  (3  Burrow,  1663) ;  1  W.  Bl. , 
363 :  1  Caines,  45,  175 ;  2  Caines,  150 ;  2  Supp. 
to  Viner,  262. 

Mr.  Sudam,  contra.  Newkirk  ought  to  have 
been  a  party  to  the  agreement.  The  plaintiff 
had  no  title.  If  there  was  any  interest  in  the 
land,  it  was  in  Newkirk.  He  had  a  right,  on 
payment  of  the  money,  to  call  on  the  plaintiff 
for  a  deed,  pursuant  to  their  agreement. 
Where  money  is  paid  for  land  to  a  person 
who  has  no  title,  it  may  be  recovered  back ; 
and  the  want  of  title  in  the  plaintiff  may  be 
set  up  as  a  ground  of  defense  against  this  ac- 
tion, notwithstanding  the  agreement.  This 
was  not  an  agreement  to  pay  the  debt  of  an- 
other, and  if  it  were,  it  would  be  equally  void 
for  want  of  a  consideration.  If  anything,  it 
is  a  contract  for  the  purchase  of  land";  and  if 
there  was  any  consideration,  it  must  have 
moved  from  Newkirk.  He  and  the  defend- 
ants are  the  proper  parties,  and  the  assent  of 
Newkirk,  as  well  as  the  consideration,  ought 
214*]  to  *appear  in  the  contract.  The  want 
of  a  consideration  cannot  be  supplied  by  parol 
evidence. 

In  the  case  of  Waine  v.  Warlters  (5  East, 
10 ;  see  Roberts  on  Frauds,  116,  121 ;  6  East, 
307)  it  was  decided  that  the  consideration  of  a 
promise,  as  well  as  the  promise  itself,  must  be 
in  writing,  and  that,  by  the  statute  of  frauds, 
parol  evidence  is  inadmissible  to  show  the  con- 
sideration. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

The  first  count  in  the  declaration,  which  is 
a  special  one,  is  that  on  which  the  plaintiff  is 
to  recover,  if  at  all. 

The  consideration  to  support  the  defendant's 
promise  is  averred  to  be  that  Peter  Newkirk 
agreed  to  assign  or  give  up  to  the  defendants 
the  contract  for  the  lot  of  land  mentioned  in 
the  case.  This  is  a  material  averment,  and 
must  be  proved,  or  the  plaintiff  must  fail. 

It  has  been  urged  that  a  promise  in  writing, 
without  a  consideration,  is  valid,  and  the  case 
of  PiUans  &  Rose  v.  Van  Mierop  &  Hopkins 
has  been  relied  upon  to  support  that  position  ; 
but  that  case  has  been  overruled  both  here  and 
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in  England.  (See  Battard  v.  Walker,  3  Johns. 
Cas.,  60;  Ranny.  Huglux,  7  Term,  350,  n»i,  ; 
Roberts  on  Frauds,  7.)  A  promise  in  \vriting, 
without  a  legal  consideration  to  sustain  it,  is 
as  much  a  nudum  pactum  as  a  parol  promi-i-. 
It  was  never  the  intention  of  the  Legislature 
to  render  that  a  valid  contract  when  reduced 
to  writing,  which  would  not  be  so  without  it. 

It  remains  then  to  be  seen  whether  the 
plaintiff  has  given  any  legal  evidence  of  the 
consideration  stated  in  the  declaration ;  and 
this  depends  upon  the  true  construction  of  the 
llth  section  of  the  statute  for  the  prevention 
of  frauds. 

On  the  part  of  the  plaintiff,  it  is  contended 
that  the  consideration  may  be  proved  by  parol, 
though  it  is  admitted  that  the  promise  must  be 
in  writing. 

On  the  part  of  the  defendants,  it  is  insisted 
that  the  consideration,  as  well  as  the  promise, 
must  be  in  writing,  and  that  parol  evidence 
can  in  no  case  be  received  to  prove  the  consid- 
eration. The  words  of  the  statute  are,  "That 
no«action  shall  be  brought,  &c.,  to  charge.  &c., 
upon  any  special  promise,  to  answer  for  the 
debt  of  another,  or  to  charge  any  person,  upon 
any  agreement  made  *upon  considera-  [*21o 
tion  of  marriage,  or  upon  any  contract  or  sale 
of  lands,  &c.,  or  any  interest  in  or  concerning 
them,  &c.,  unless  the  agreement  on  which 
such  action  shall  be  brought,  or  some  note  or 
memorandum  thereof  shall  be  in  writing, 
signed  by  the  party  to  be  charged  therewith," 
&c.  • 

I  am  clearly  of  opinion  that  the  considera- 
tion, as  well  as  the  promise,  must  be  in  writ- 
ing. The  statute  provides  that  the  party  shall 
not  be  charged,  unless  the  agreement  upon 
which  the  action  shall  be  brought  be  in  writ- 
ing. This  means  the  whole  agreement,  of 
which  the  consideration  forms  an  essential  and 
material  part. 

It  is  as  necessary  to  the  prevention  of  fraud 
and  perjury  that  the  consideration  which  leads 
to  the  promise  should  be  in  writing,  as  the 
promise  itself.  The  word  "agreement"  com- 
prehends the  consideration  as  well  as  the 
promise.  This  is  the  construction  which  has 
been  given  to  the  statute,  in  a  late  case  decided 
in  England  ( Waine  v.  Warlters,  5  East,  10) ; 
and  it  appears  to  be  a  sound  construction,  and 
one  which  this  court  is  disposed  to  adopt. 

The  contract  mentioned  in  the  case,  and 
upon  which  the  present  suit  is  brought,  does 
not  set  forth  the  consideration  with  sufficient 
precision  and  certainty  ;  if  the  parol  evidence 
be  excluded,  the  consideration  is  not  proved, 
and  the  plaintiff  must,  therefore,  fail. 

The  decision  of  this  point  renders  it  unnec- 
essary to  give  any  opinion  on  the  other  ques- 
tions which  were  made  on  the  argument. 

The  court  are,  therefore,  of  opinion  that, 
according  to  the  provision  in  the  case,  there 
must  be  a  judgment  of  nonsuit. 

Judgment  of  nonsuit. 

Questioned— 3  Wood.  &  M.,  478. 

Criticised— 8  Johns..  37. 

Cited  in— 7  Johns.,  464 ;  13  Johns.,  237 ;  4  Cow.,  436 ; 
10  Wend.,  250;  It  Wend.,  521;  13  Wend.,  125;  15 
Wend.,  183,  3445;  3  Hill.  588;  2  Denio,  89;  4  Denio, 
2H4,  562 ;  5  Denio,  490 ;  2  N.  Y.,  550 ;  3  N.  Y.,  339 ;  8  N. 
V..'uM2;  21  N.  Y.,  316;  42  N.  Y.,  522:  30  How.  Pr., 
427 ;  37  How.  Pr.,  319 ;  6  Abb.,  N.  8.,  313 ;  2  Rob.,  348 ; 
1  Sweeny,  340. 
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C.  FOOTE  AND  ELISHA 
LITCHFIELD 

v. 

COLVIN  ET  AL. 


A'ji-eement  to  Cultivate  Land  on  SJiares — Joint 
Property — Resulting  Trust — Paro I  Evidence — 
Statute  of  Frauds. 

Where  the  owner  of  land  agrees  with  another 
that  ho  may  sow  the  land  on  shares,  they  may  main- 
tain a  joint  action  of  trespass  against  a  third  person 
who  cuts  and  carries  away  the  crop. 

If  A  buys  land  with  the  money  of  B  and  takes  a 
•conveyance  to  himself,  he  is  a  trustee  for  B.  Such 
an  implied  or  resulting1  trust  is  not  within  the  stat- 
ute of  frauds,  and  may  be  proved  by  parol ;  and  the 
land  may  be  seized  and  sold  on  an  execution  under 
a  judgment  against  B,  the  cetstui  que  trust. 

Citations— 2  Johns.,  421,  n;  Cro.  Eliz.,  443;  1 
Johns.,  45  n ;  1  P.  Wins.,  323;  2  Vent.,  361;  1  Vern., 
367 ;  3  Woodeson,  439 ;  21  Vin.,  497 ;  1  Rev.  Laws,  68, 
.sec.  4 ;  7  T.  R.,  355 ;  8  T.  R.,  405 ;  1  Ld.  Raym,  732 ;  1 
Leon..  301 :  Gibb.  Ev.,  258. 

rp  HIS  was  an  action  of  trespass.  The  decla- 
JL  ration  contained  two  counts.  The  first 
was  for  entering  the  close  of  the  plaintiffs, 
treading  down  the  grass,  &c. ,  cutting  and  car- 
rying away  the  corn,  &c.  The  second  count 
was  for  taking  and  carrying  away  400  sheaves 
of  rye,  and  4,000  sheaves  of  wheat,  of  the  val- 
ue of,  &c.,  of  the  proper  goods  and  chattels  of 
the  plaintiffs.  The  defendants  pleaded  not 
.guilty,  with  a  notice  subjoined  to  the  plea, 
that  Colvin,  one  of  the  defendants,  would  give 
in  evidence  at  the  trial,  that  the  locus  in  quo, 
mentioned  in  the  first  count,  was  his  freehold, 
&c.,  and  that  the  other  defendants  would  also 
give  in  exidence,  that  the  locus  in  quo,  &c.,  in 
that  count,  was  the  freehold  of  the  said  Col- 
viu,  and  that  they,  as  his  servants  and  by  his 
•command,  entered,  &c. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  April,  1807,  before  Mr.  Chief  Justice  Kent. 

At  the  trial,  the  plaintiffs  abandoned  the 
.first  count,  and  proceeded  on  the  second  only. 

It  was  proved  that  Litchfield,  one  of  the 
plaintiffs,  in  the  autumn  of  1 805  sowed  about 
fourteen  acres  with  rye,  on  a  farm  called 
Sowls'  farm,  which,  on  the  12th  May,  1804, 
had  been  conveyed  by  Jonathan  Sowls  to 
Foote,  the  other  plaintiff,  in  fee  ;  that  it  was 
agreed  that  Foote  should  have  one  third  of  the 
crop,  and  Litchfield  the  remainder,  to  be  di- 
vided upon  the  field.  It  was  also  proved  that 
the  defendants  cut  and  carried  away  about 
two  thirds  of  the  crop.  It  appeared  that 
James  Litchfield,  the  father  of  one  of  the 
plaintiffs,  lived  with  his  family  on  the  farm 
when  the  rye  was  sown,  and  that  when  it  was 
cut,  one  Brett  was  in  the  actual  possession  of 
the  farm,  as  a  tenant  under  Foote,  the  other 


plaintiff.     The  value  of  the  rye  cut  and  car- 
ried away  was  proved. 

*The  defendants  then  moved  for  a  [*217 
nonsuit,  on  the  ground  that  the  plaintiffs,  not 
having  shown  a  joint  property  in  the  rye, 
could  not  recover,  but  the  objection  was  over- 
ruled. 

The  defendants  then  offered  to  give  in  evi- 
dence that  one  Hunt  obtained  a  judgment  in 
this  court  against  James  Litchfield  for  $7,500 
debt,  which  was  docketed  the  18th  July,  1803; 
that  the  farm  in  question  was  purchased  by 
the  plaintiff  Foote,  with  the  money  of  James 
Litchfield,  for  the  express  purpose  of  avoid- 
ing the  effect  of  that  judgment ;  that  immedi- 
ately after  the  purchase,  James  Litchfield  en- 
tered and  was  in  possession  until  the  winter 
of  1806,  after  the  rye  was  sown  ;  that  he  then 
absconded  with  his  family  ;  that  the  farm  was 
then  leased  to  Brett  by  Foote,  who  appeared  as 
owner,  but  who  had  never  been  in  the  actual 
possession  ;  that  Litchfield,  the  other  plaintiff, 
was  a  minor,  and  lived  and  worked  with  his 
father,  James  Litchfield,  and  that  the  agree- 
ment between  him  and  Foote  about  the  divis- 
ion of  the  crop  was  made  with  the  privity  of 
James  Litchfield,  and  with  an  intent  fraudu- 
lently to  cover  the  property  in  the  rye,  and  to 
defeat  any  execution  on  the  judgment  in  favor 
of  Hunt ;  that  the  sheriff,  by  virtue  of  an  exe- 
cution on  that  judgment,  on  the  26th  June, 
1806,  sold  and  conveyed  to  the  defendant  Col- 
vin all  the  estate,  right,  title  and  interest  of 
James  Litchfield  in  and  to  the  said  farm,  and 
that  Colvin,  and  the  other  defendants,  by  his 
command,  and  as  his  servants,  peaceably  en- 
tered upon  the  land,  and  cut  and  carried  away 
the  rye.  But  this  evidence,  thus  offered  by 
the  defendants,  was  rejected  by  the  Chief  Jus- 
tice, because  it  was  inadmissible  under  the 
general  issue,  and  because,  if  admitted,  it 
would  merely  establish  a  trust  estate  in  James 
Litchfield,  of  which  a  court  of  law  could  not 
take  notice. 

The  jury  found  a  verdict  for  the  plaintiffs. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial: 

*1.  Because  "the  plaintiffs  did  not  [*218 
prove  a  joint  property  in  the  rye. 

2.  Because  the  evidence  offered  by  the  de- 
fendants, and  overruled  by  the  judge,  ought 
to  have  been  admitted. 

Mr.  Henry,  for  the  defendants.  1.  In  a 
joint  action  for  trespass  it  is  necessary  for  the 
plaintiffs  to  show  a  joint  interest  or  property 
in  the  thing  which  "is  the  subject  of  the  suit. 
James  Litchfield  was  in  possession  of  the  farm, 
but  Foote,  one  of  the  plaintiffs,  never  was  in 
possession.  The  agreement  as  to  the  division 
of  the  crop  was  between  the  plaintiffs,  Foote 


NOTE.— Resulting  trust — Statute  of  frauds. 

That  where  land  is  purchased  in  the  name  of  one 
party,  and  the  consideration  moves  from  another,  a 
trust  results  in  favor  of  the  person  who  furnished 
the  money.  See  Jackson  v.  Sternbergh,  1  Johns. 
Cas.,  153;  North  Hempsteadv.  Hempstead,  2  Wend., 
109 ;  Harder  v.  Harder,  2  Sand.  Ch.,  17 ;  Barren  v. 
Barren,  24  Vt.,  375 ;  Lyf  ord  v.  Thurston,  16  N.  H., 
399:  Johnson  v.  Dougherty,  18  N.  J.  Eq.,  406:  Strim- 

Efler  v.  Roberts,  18  Pa.  St.,  283;  Lynch  v.  Cox,  23  Pa. 
t.,  265;  Bruce  v.  Roney,  18  111.,  67*;  Millard  v.  Hath- 
away, 27  Cal.,  119 ;  Cecil  Bank  v.  Snively,  23  Md., 
253 ;  Eddy  v.  Baldwin,  23  Mo.,  588 :  Rogan  v.  Walker, 
1  Wis.,  527  ;  Smith  v.  Strahan,  16  Tex.,  314 ;  Thomas 
v.  Walker,  6  Humph.,  233. 

JOHNS.  REP.,  3. 


See,  however,  N.  Y.  Rev.  Stat.  1882,  p.  2181,  and 
Everett  v.  Everett,  48  N.  Y.,  418 ;  Robins  v.  Robins, 
47  Super.  Ct.,  193 ;  Reitz  v.  Reitz,  80  N.  Y.,  538. 

That  the  statute  of  frauds  has  no  application  to 
resulting  trusts  or  trusts  implied  by  law,  'see  Jack- 
son v.  Matsdorf,  11  Johns-,  91;  Malin  v.  Malin,  1 
Wend.,  625 ;  Farrington  v.  Barr,  36  N.  H.,  86 ;  Cloud 
v.  Ivie,  28  Mo.,  578 ;  Caple  v.  McCollum,  27  Ala.,  461 ; 
Peabody  v.  Tarbell,  2  Cush.,  226;  Leakey  v.  Gunter, 
25  Tex.,  400 :  Astor  v.  L' Amoreux,  4  Sand.,  524;  Staf- 
ford v.  Wheeler.  93  Pa.  St.,  462. 

See,  also,  McKeon  v.  McKeon,  33  N.  J.  Eq.,  384; 
Whitmore  v.  Learned,  70  Me.,  276;  Bickel's  Appeal. 
86  Pa.  St.,  204 ;  Miller  v.  Bleise,  30  Gratt.,  744. 
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and  Eli«htt  Litchfield.  Foote  could  have  no 
interest  in  the  crop  until  after  the  severance. 
In  England,  a  parson  is  entitled  to  a  tenth  of 
the  crop,  but  he  can  maintain  no  action  for 
predial  tithes  until  after  severance.  The  rela- 
tion between  Foote  and  Litchfield,  the  plaintiffs, 
is  that  of  landlord  and  tenant.  Buller  (jV.  P. , 
85)  says,  "If  J.  S.  agree  with  the  owner  of 
the  soil  to  plow  and  sow  the  ground  for  half 
the  crop,  J.  S.  may  have  his  action  for  tread- 
ing down  the  corn,  and  the  owner  of  the  soil 
is  not  jointly  concerned  in  the  growing  corn, 
but  is  to  have  half  after  it  is  reaped,  by  way 
of  rent,  which  may  be  of  other  things  than 
money."  Foote,  therefore,  is  the  only  person 
to  maintain  trespass  in  this  case. 

2.  But  the  ground  on  which  the  defendants 
principally  rely  in  this  case  is,  that  the  evi- 
dence offered  by  the  defendants  and  overruled 
was  proper  and  admissible.  That  Elisha 
Litchfield  was  a  minor  and  the  son  of  James 
Litchfleld,  is  a  strong  circumstance  to  induce 
a  belief  that  the  transaction  was  fraudulent  in 
regard  to  Hunt,  the  judgment  creditor.  The 
facts  must  be  taken  to  be  according  to  the  evi- 
dence offered.  So  that  there  was  a  clear  result- 
ing trust  to  James  Litchfield.  Such  a  trust  is 
not  within  the  statute  of  frauds,  and  may  be 
proved  by  parol.  By  the  4th  section  of  the 
Act  concerning  uses  (Rev.  Laws,  Vol.  I.,  p. 
68),  the  sheriff  is  authorized  "to  seize  in  execu- 
tion all  such  lands,  &c.,  as  any  other  person  or 
persons  be,  in  any  manner  of  wise  seized  or 
possessed  to  the  use,  or  in  trust  for  him  against 
219*]  whom  execution  *is  sued,"  &c.  It  is 
the  disposition  of  the  Legislature  and  of  the 
laws  of  this  State,  to  give  creditors  a  power  to 
take  every  species  of  property  belonging  to 
the  debtor,  and  to  apply  it  to  the  satisfaction 
of  his  debts.  Thus  it 'has  been  decided  that 
an  equity  of  redemption  may  be  sold  by  the 
sheriff  on  a  fieri  facias  against  the  property  of 
a  mortgagor.  (Games'  Cases  iu  Error,  p.  47  ; 
Waters  et  al.  v.  Stewart.) 

Again,  everything  which  amounts  to  a  de- 
niaF  of  the  right  of  action  may  be  given  in  ev- 
idence by  the  defendant  in  an  action  of  tres- 
pass, under  the  general  issue.  (Bac.  Abr., 
Trespass,  K  ;  Buller,  N.  P.,  90 ;  7  Term,  354; 
8  Term,  403.)  The  question  always  is,  who 
was  the  owner  of  the  land?  and  the  defendant 
may  show  that  he  had  a  title  or  right  to  the 
possession. 

Messrs.  Kirtlaitd&ud  C/utmplin,  contra.  The 
plaintiffs,  in  relation  to  the  crop,  are  to  be 
considered  as  tenants  in  common,  having  a 
joint  interest  in  it,  for  which  they  may  bring  a 
joint  action.  In  the  case  of  Hare  et  al.  v.  Celey 
(Cro.  Eliz.,  143)  it  was  decided  that  persons 
situated  like  the  present  plaintiffs  were  ten- 
ants in  common,  and  might  bring  a  joint  ac- 
tion for  spoiling  the  corn,  though  the  owner 
of  the  fee  alone  could  maintain  trespass  quare 
dau»um  fregit.  The  case  of  Welch  v.  Platt, 
cited  from  Buller  (3*.  P.,  85),  is  taken  from  a 
manuscript,  and  is  not  law. 

This  may  be  considered  like  an  action  of 
ejectment.  There  can  be  no  doubt  that  Foote 
had  the  legal  estate,  against  which  no  equit- 
able interest  ought  to  be  allowed  to  be  set  up 
by  the  defendants.  But  it  is  not  alleged  that 
James  Litchfield,  though  he  might  be  a  cestui 
que  trust  as  to  the  land,  had  an  interest  in  the 
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crops  ;  crops  are  considered  as  chattels,  and 
not  as  inseparably  incident  to  the  freehold.  It 
does  not  follow,  therefore,  that  the  judgment 
Creditor,  admitting  the  lien  on  the  lands  of 
the  debtor,  would  nave  a  right  to  the  crops. 
Again,  the  matters  offered  in  evidence  ought 
to  have  been  pleaded  by  way  of  justification, 
so  as  to  give  the  plaintiffs  an  opportunity  to 
reply,  and  were  not  proper  or  admissible  as 
evidence  under  the  general  issue.  (1  Str.,  61  ; 
1  Ld.  Raym.,  782  :  Salk.,  287 ;  3  Term,  292  - 
Cro.  Eliz.,  329.) 

*But  admitting  that  the  land  was  [*22O 
purchased  with  the  money  of  James  Litch- 
field, and  that  this  would  create  an  implied  or 
resulting  trust,  still  parol  proof  was  not  admis- 
sible to  establish  this  trust,  against  the  express, 
word  of  the  deed  to  Foote.  In  the  case  of 
Ambrose  v.  Ambrose  (1  Peere  Wms.,  321),  Lord 
Hardwicke  considered  it  within  the  statute, 
and  that  a  declaration  in  writing  was  neces- 
sary to  establish  such  a  resulting  trust.  So,  in 
Kirk\.  Webb  (Prec.  in  Chan.,  84;  see,  also, 
Roberts  on  Frauds,  94,  and  note  39),  it  was  held 
that  where  A  purchases  land  with  the  money 
of  B,  a  resulting  trust  for  B  could  not  be  cre- 
ated by  parol,  because  it  would  contradict  the 
deed,  and  would  be  directly  against  the  stat- 
ute of  frauds. 

Mr.  Henry,  in  reply.  The  case  of  Hare  et 
al.  v.  Celey  applies  only  to  the  first  count  of 
the  declaration  in  this  cause,  which  was  aban- 
doned at  the  trial.  In  that  case  each  party 
furnished  the  seed,  and  were  considered  as- 
tenauts  in  common. 

Wherever  a  person  purchases  land,  he  takes 
the  corn  growing  as  an  incident,  unless  the 
crops  can  be  claimed  as  emblements.  If  the 
crops  are  chattels,  then  the  plaintiffs  are  en- 
titled to  a  proportion  of  them  ;  but  if  they 
passed  with  the  land,  they  are  entitled  to  the 
whole,  on  the  ground  of  the  interest  of  James 
Litchfield  as  a  cestui  que-  trust. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

On  the  motion  for  a  new  trial,  the  defend- 
ants' counsel  have  insisted, 

1.  That  the  plaintiff  did  not  prove  a  joint 
property  in  the  rye,  which  was  the  subject  of 
the  suit. 

2.  That  the  parol  evidence  offered  and  over- 
I  ruled  ought  to  have  been  admitted,  to  show 

that  James  Litchfield  furnished  to  Foote  the 
purchase  money,  with  which  the  locm  in  quo 

j  was  bought ;  as  it  created  a  resulting  trust  for 

i  James  Litchfield. 

3.  That  such  resulting  trust  estate  was  lia- 
i  ble  to  be  sold  on  the  execution  issued  at  the 
I  suit  of  Hunt,  and  being  sold  to  Colvin,  he 
'  thereby  acquired  the  legal  interest  in  the  land, 

!  and  in  the  growing  crop. 

*4.     That  the  evidence  thus  offered  [*22 1 
and  overruled  was  proper  under  the  general 
j  issue. 

On  the  first  point,  I  am  inclined  to  think 
j  that  the  plaintiffs  had  a  joint  property  in  the 
[  growing  crop.     Assuming  for  the  present,  that 
j  Foote  was  the  legal  owner  of    the  land,  E. 
j  Litchfield  sowed  on  shares,  and  on  reaping  the 
crop,  they  were  to  have  it  in  certain  propor- 
tions.    This  case  differs  from  that  of  Neiccomb- 
etal.  v.  Ramer  (2  Johnson,  421,  in  the  notes)  in 
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this,  that  the  rent  was  of  no  proportion  of  the 
crop,  but  was  specific  as  to  the  amount.  This 
opinion  is  supported  by  the  case  of  Hare  et  al. 
v.  Celey  (Cro.  Eliz..  143),  and  seems  best  to 
promote  the  intentions  of  landlord  and  tenant. 
If  the  portion  reserved  for  the  landlord  was  to 
be  considered  as  rent,  and  in  which  he  had  no 
interest  until  severance  and  delivery,  it  would 
put  it  in  the  power  of  tenants  clandestinely  to 
alienate  the  produce  of  the  land,  to  the  injury 
of  the  person  who  had  enabled  them  to  raise 
the  crop. 

The  second  point  has  been  virtually  decided 
in  the  case  of  Jackson  ex  dem.  Kane  v.  Stern- 
bergh  (1  Johnson,  45,  note).  In  that  case, 
Kane  had  obtained  a  judgment  against  Stern- 
bergh,  and  his  lands  were  sold  on  an  execution 
to  Cox,  at  the  instance  of  the  plaintiff.  The 
sheriff  gave  a  deed  to  Cox,  and  he  conveyed  to 
the  plaintiff.  It  was  decided  that  the  lessor  of 
the  plaintiff  was  the  real  purchaser,  by  Cox, 
his  agent,  and  that  his  purchase  was  a  result- 
ing trust,  which  might  be  proved  by  parol.  It 
seems  to  be  perfectly  well  settled  that  if  A 
buys  land,  and  takes  a  conveyance,  in  the 
name  of  B,  it  is  a  resulting  trust  for  him  who 
pays  the  purchase  money,  raised  by  implica- 
tion of  law,  and,  therefore,  saved  by  the  stat- 
ute. There  is  a  diversity  of  opinion,  whether, 
notwithstanding  such  trusts  are  not  affected  by 
the  statute,  there  should  not  be  a  declaration 
in  writing,  or  an  acknowledgment  in  the  deed 
from  whom  the  consideration  moved.  In  the 
case  of  Ambrose  v.  Amtwose  (1  P.  Wms. ,  323) 
the  Lord  Chancellor  is  reported  to  have  said, 
that  "  it  plainly  appearing  upon  the  evidence 
222*]  on  both  sides,  that  *the  consideration 
money  of  this  purchase  was  the  proper  money 
of  A,  had  it  not  been  for  the  statute  of 
frauds,  this  would  have  made  a  resulting 
trust."  However  great  the  authority  of  Lord 
Hardwicke  deservedly  is,  he  is  opposed  by 
various  decisions,  and  the  opinions  of  ele- 
mentary writers.  The  cases  in  2  Vent.,  361, 
and  1  Vern.,  Sffl  (Gascoigne  v.  Thwing),  consid- 
er such  trusts  as  saved  by  the  statute  without 
any  deed  declaring  them,  it  being  required 
that  the  proof  should  be  clear,  that  the  pur- 
chase money  was  really  the  property  of  him 
who  claims  the  estate.  To  the  same  effect  are 
3  Woodeson,  439,  and  21  Yin.,  497,  in  the 
notes.  In  the  present  case,  the  evidence  offer- 
ed and  overruled  would,  we  are  tb  presume  at 
present,  have  established  the  fact  that  the 
farm  was  purchased  with  James  Litchfield's 
money,  and  that  Josiah  C.  Foote  was  the  mere 
pipe  of  conveyance.  This  proof  would  conse- 
quently have  shown  an  estate  in  James  Litch- 
field  liable  to  be  sold  on  execution,  under  the 
4th  section  of  the  act  concerning  uses.  (Rev. 
Laws,  Vol.  I.,  p.  68,  sec.  4.)  Indeed,  without 
the  aid  of  that  statute,  I  consider  James  Litch- 
field,  if  he  advanced  the  purchase  money,  as 
having  an  interest  liable  to  be  sold  on  execu- 
tion. This  evidence,  then,  was  improperly 
overruled. 

There  may  be  an  interest  in  growing  crops 
in  one  man,  whilst  the  title  to  the  laud  is  in 
another.  The  one  does  not  necessarily  follow 
the  other  ;  but  when  the  right  to  anv  portion 
of  the  crop  exists  in  the  owner  of  the  soil,  there, 
unless  in  certain  excepted  cases,  the  ownership 
of  the  land  draws  after  it  that  of  the  crops, 
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and  it  cannot  admit  of  a  doubt,  that  a  sale  of 
the  land  simply,  by  the  owner  both  of  the  land 
and  crop,  carries  the  property  of  the  crop  to 
the  purchaser.  If  a  voluntary  sale  would  do 
this,  a  sale  under  an  execution  will  produce  the 
same  consequences.  It  follows, then, that  Foote, 
being  a  trustee  for  James  Litchfield,  and  it  be- 
ing a  resulting  trust  susceptible  of  parol  proof, 
and  the  interest  of  Litchfield  being  vendible 
under  execution,  Colvin,  as  a  purchaser  on  the 
sheriff's  sale,  acquired  all  Foote's  right,  both 
to  the  land  and  the  crop.  Foote  then  ceased 
to  have  any  interest,  and  in  this  point  of  view 
the  *proof  would  have  shown  that  the  [*223 
plaintiffs  had  not  a  joint  interest  in  the  rye. 

This  was  proper  evidence  under  the  general 
issue,  it  being  a  settled  and  established  princi- 
ple that  anything  may  be  given  in  evidence 
that  amounts  to  a  denial  of  the  right  (and  par- 
ticularly of  a  freehold  in  the  defendant)  to  the 
locus  in  quo.  (7  Term,  355  ;  8  Term,  405 ;  1 
Ld.  Raym.,  732  ;  1  Leon.,  301  ;  Gilb.  Ev.,  258.) 

The  court  are  of  opinion  that  a  new  trial 
ought  to  be  granted,  with  costs  to  abide  the 
event  of  the  suit. 

New  trial  granted. 

Deed  taken  by  one,  consideration  paid  by  another— 
resulting  trust— parol  proof  of.  Cited  In  11  Johns.* 
97 ;  6  Cow.,  726;  2  Wend.,  573;  7  Wend.,  379;  1  Johns. 
Cb.,  590;  2  Paipre,  238;  5  Lans.,  182;  11  Barb.,  407;  59 
Barb.,  615;  16  Peters,  57;  3  Mason,  363. 

Resulting  trust  may  be  sold  on  execution.  Cited  in 
—19  Wend.,  415;  5  Denio,  233;  4  Paige,  580;  15  N.  Y._ 
477. 

Crops  raised  on  shares.  8  Cow.,  221;  1  Hill,  244;  32 
N.  Y.,  420;  39  N.  Y.,  133;  49  N.  Y..  27;  2  Lans.,  219?  2 
Barb.,  635;  15  Barb..  597;  37  Mo.,  80;  99  Mass.,  549. 

Growing  crops  do  not  pass  with  conveyance  of  land. 
Overruled— 9  Cow.,  39.  Cited  in— 46  Barb.,  283. 

Reservations  in  deed.    Cited  in— 35  Ind.,  397. 


JACKSON,    ex    dem.    SAGOJIARIE    ET    AL. 

0. 
DOBBIN. 

Ejectment — Acknowledgment —  Possession — Evi- 
dence. 

An  acknowledgment  by  a  defendant  in  eject- 
ment that  he  went  into  possession  under  one  of  the 
lessors  of  the  plaintiff,  was  held  sufficient  evidence 
to  enable  the  plaintiff  to  recover,  it  beinflr  a  matter 
of  fact  for  the  jury  to  decide  whether  the  defendant 
held  under  the  plaintiff  or  not. 

THIS  was  an  action  of  ejectment,  for  lot  Xo. 
39,  in  the  township  of  Junius.     The  cause 
was  tried  before  Mr.  Justice  Tompkins,  at  the 
circuit  in  Seneca  County,  on  the  22d  June, 
1807. 

At  the  trial,  the  lease,  entry  and  ouster  were 
confessed,  and  the  possession  of  the  defendant 
proved.  In  June,  1794,  Murray  &  Mumford, 
two  of  the  lessors  of  the  plaintiff,  went  on  the 
lot  in  question,  which  was  surveyed  by  their 
direction,  and  a  log  house  built  upon  it,  but 
none  of  the  land  was  then  cleared.  In  May  or 
June,  1805,  the  defendant,  in  a  conversation 
with  a  witness  for  the  plaintiff,  offered  a  part 
of  the  lot  for  sale,  and  showed  articles  of 
agreement  for  the  purchase,  made  between 
him  and  Murray  &  Mumford,  and  said  that  he 
had  paid  them  fifty  dollars  in  part.  At  anoth- 
er time,  the  defendant  said  that  Mr.  Ledyard 
had  the  care  of  the  lot  for  Murray  &  Mumford. 
The  defendant  had  cleared  a  part  of  the  lot 
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and  sown  a  crop  of  wheat.  In  1805  the  de- 
fendant said  that  he  had  purchased  the  lot  of 
Murray  &  Mumford.  In  June,  1806,  an 
22-4*^  *agent  of  Murray  &  Mumford  called 
on  the  defendant,  to  know  whether  he  meant 
to  pay  the  money  due  on  his  contract.  The 
defendant  said  that  he  did  not  intend  to  pay 
any  more  money  until  he  could  get  a  title  for 
the  lot ;  that  a  Mr.  Harris  had  claimed  title  to 
the  lot,  and  threatened  to  bring  an  action  of 
ejectment.  On  being  urged  to  say  what  he 
meant  to  do,  the  defendant  said  that  he  did  not 
hold  the  land  under  any  contract ;  that  he  did 
not  intend,  nor  was  he  liable  to  pay  any  more 
at  present ;  that  no  contract  was  made  between 
him  and  Murray  &  Mumford,  but  only  twenty 
dollars  had  been  paid,  which  had  become  for- 
feited, and  that  he  did  not  hold  possession  un- 
der any  person. 

The  judge  charged  the  jury,  that  a  prior 
pn—csvion  of  the  lessors  of  the  plaintiff  was 
sutlicient  to  maintain  the  action  ;  that  the  en- 
try of  Murray  &  Mumford,  and  the  survey  of 
the  lot,  and  erecting  a  log  house  upon  it,  was 
sufficient  evidence  of  possession,  and  put  the 
defendant  on  his  title ;  that  if  the  defendant 
had  confessed  the  title  of  the  plaintiff,  that 
was  sufficient  to  enable  him  to  recover  ;  that 
if  the  defendant  claimed  under  Murray  & 
Mumford.  he  thereby  recognized  their  title, 
and  was  entitled  to  notice  to  quit,  unless  he 
had  afterwards  denied  that  title,  in  which  case 
such  notice  would  be  dispensed  with.  The 
jujy  found  a  verdict  for  the  plaintiff. 

A.  motion  was  made  by  the  defendant  for  a 
new  trial,  for  the  misdirection  of  the  judge, 
and  because  the  verdict  was  against  evidence. 

-Ifr.  E.  Williams,  for  the  defendant,  To 
maintain  this  action  the  plaintiff  must  show  a 
right  of  possession,  not  a  mere  claim  or  prior 
possession.  A  mere  prior  possession  for  less 
than  20  years,  without  some  evidence  of  title, 
will  not  support  this  action  ;  and  whether  a 
mere  possession  for  20  years  would  be  suffici- 
ent, seems  not  to  have  been  expressly  decided 
by  the  court.  The  plaintiff  did  not  offer  any 
proof  of  title  ;  nor  was  there  that  kind  of 
possession  as  would  give  a  title.  A  mere 
225*]  possession  fence,  as  it  is  *called,  un- 
less accompanied  with  a  continual  claim,  is  not 
considered  as  evidence  of  title  (2  John.,  235.) 
Again,  if  the  plaintiff  relies  on  a  prior  posses- 
sion, he  ought  to  show  that  he  was  in  posses- 
sion when  the  defendant  entered.  If  it  should 
be  said  that  the  defendant  is  estopped  by  his 
contract  with  Murray  &  Mumford  from  deny- 
ing their  title,  it  may  be  answered  that  the 
contract  ought  to  have  been  produced  and 
proved.  Parol  evidence  of  its  contents  was 
inadmissible. 

Mr.  Hopkins,  contra.  It  is  not  necessary, 
perhaps,  to  inquire  in  this  case,  whether  a 
prior  possession  for  less  than  20  years  would 
enable  a  party  to  maintain  ejectment.  It  is 
enough  that  the  defendant  has  acknowledged 
the  title  of  the  lessors  of  the  plaintiff.  Where 
one  goes  into  possession  under  the  title  of 
another,  and  afterwards  disclaims  that  title, 
he  is  bound  to  restore  the  possession,  and  the 
other  party  may  bring  his  action  of  eject- 
ment. [He  was  stopped  by  the  court.] 

Per  Ouriam.     This  is  a  clear  case.     There 


is  an  unequivocal  acknowledgment  by  the 
defendant,  that  he  went  into  possession  under 
.Murray  A:  Mumford,  two  of  the  lessors  of  the 
plaintiff  ;  and  whether  he  held  under  them  or 
not,  was  a  matter  of  fact  for  the  jury  to 
decide.  The  motion  for  a  new  trial  must  be 
denied. 

Rule  refused. 

Cited  In— 3  Johns.,  504;    5  Cow.,  129;  7  Cow.,  325; 
5  Weiid.,  248. 


*JACKSON,  ex  dem.  DONALLY,  ET  AL.[*226 

v. 
WALSH. 

Corporate  Signature— Lapse  of  Time — Nonpay- 
ment of  Rent — Presumption  of  Re-entry —  Mem- 
orandum by  Agent — Evidence. 

Where  two  trustees,  being-  a  corporation,  signed 
their  names  separately  to  a  lease,  and  affixed  the 
corporation  seal  separately  to  each  name,  it  was 
held  a  grood  execution  of  the  lease. 

Nine  years  is  not  a  sufficient  lapse  of  time  to  afford 
a  presumption  of  re-entry  for  the  nonpayment  of 
rent.  Entries  made  by  a  clerk  in  the  books  of 
trustees,  being-  a  corporation  by  the  direction  of  the 
trustees,  are  not  evidence  in  a  cause  in  which  they 
are  interested ;  nor  is  the  evidence  of  the  clerk  who 
made  the  entries  of  the  declarations  of  the  trustees 
admissible. 

THIS  was  an  action  of  ejectment  for  land  in 
Newburgh,  in  the  County  of  Orange. 
The  cause  was  tried  at  the  Orange  Circuit,  on 
the  9th  of  September.  1807,  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  on  the  following  case  : 
The  premises  in  question  were  part  of  certain 
lands  called  the  glebe  lands  in  Newburgh, 
granted  by  a  charter  dated  the  26th  of  March, 
1752,  to  certain  persons  styled  "  The  trustees 
of  the  parish  of  Newburgh."  (See  ante,  p. 
115.)  On  the  1st  of  September,  1774,  Jonathan 
Hasbroeck  and  Isaac  Belknap,  being  the 
trustees  of  the  parish  of  Newburgh,  duly 
elected  under  the  said  charter,  demised  the 
premises  in  question  to  Peter  Donally,  and  to 
his  heirs  and  assigns,  to  have  and  to  hold  the 
same  for  and  during  the  natural  lives  of 
Peter  Donally,  Thomas  Donally  and  Andrew 
Donally.  The  lease  contained  a  power  of 
re-entry  for , nonpayment  of  rent,  in  case  no 
sufficient  distress  should  be  found  on  the 
premises.  A  seal  was  made  for  the  use  of  the 
trustees,  who  were  a  corporation  by  the 
charter,  on  which  were  engraved  the  letters 
N.  B.  The  lease  was  signed  with  the  names 
of  both  the  trustees,  and  the  seal  above  des- 
cribed was  affixed  to  their  names.  Peter 
Donally  died  in  possession  of  the  premises,  on 
the  29th  of  November,  1782,  leaving  the  lessors 
of  the  plaintiff  his  heirs-at-law.  After  his 
death,  his  widow  and  his  children,  who  were 
minors,  remained  in  possession  of  the  premi- 
ses until  the  3d  of  December,  1792,  when  she 
assigned  the  lease,  by  an  indorsement  thereon, 
to  one  Moses  Lyons.  The  assignment  was  of 
all  her  right,  title,  interest  and  claim  to  the 
premises.  In  1786  and  1788  the  widow  of 
Peter  Donally  paid  three  pounds  to  the  lessors 
%s  the  balance  then  due  for  arrears  of  rent ; 
and  in  April,  1783,  Thomas  Donally,  one  of 
the  children  of  Peter  Donally,  paid  to  the 
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lessors,  seven  pounds  and  four  shillings  in 
full  for  the  rent  until  the  1st  of  May,  1783. 
tJ'27*]  The  widow  *of  Peter  Donally,  at  the 
•time  the  lease  was  assigned,  left  the  premises, 
aud  Lyons  took  possession,  and  continued 
possessed  until  June,  1795.  when  the  defend- 
ant took  possession. 

The  defendant  set  up  by  way  of  defense, 
that  the  trustees  of  the  parish  of  Newburgh 
had  re-entered  on  the  premises  for  the  nonpay- 
ment of  rent,  and  had  afterwards  demised  the 
same  to  him.  The  evidence  of  this  re-entry 
and  demise  was  a  minute  or  entry  in  the  books 
of  account  kept  by  the  trustees,  dated  the  18th 
of  June,  1795,  mentioning  that  the  premises 
had  been  re-entered  and  sold  for  rent  in 
arrear. 

One  Ammerman,  a  clerk  of  the  trustees, 
who  made  the  entries  in  the  books,  testified 
that  he  made  them  by  the  direction  of  Timothy 
Hudson  and  Phineas  Howell,  who  acted  as 
trustees,  and  that  he  knew  nothing  of  the  re- 
entry except  from  the  entry  in  the  books,  and 
from  what  the  trustees  told  him,  and  that  the 
sale  in  June,  1795,  was  founded  on  such  re- 
entry. The  defendant  also  produced  a  lease 
from  the  said  trustees,  dated  the  18th  of  June, 
1795,  which  was  objected  to,  but  allowed  to 
ltd  read.  He  also  read  in  evidence  the  Act  of 
the  Legislature,  passed  the  6th  of  April,  1803, 
to  amend  the  charter  of  the  glebe  land  in  the 
German  patent  in  the  village  of  Newburgh, 
and  a  lease  from  the  trustees  elected  under  that 
act,  dated  the  6th  of  April,  1803.  This  was 
objected  to,  as  being  subsequent  to  the  com- 
mencement of  this  suit,  and  because  the 
trustees  had  no  power  to  make  such  a  lease, 
but  it  was  allowed  to  be  read. 

On  a  motion  to  set  aside  the  verdict,  the  fol- 
lowing points  were  raised  by  the  plaintiff  for 
the  consideration  of  the  court  : 

1.  That  the  premises  descended  to  the  lessors 
as  heirs-at-law  of  Peter  Donally,  deceased. 

2.  That  no  re-entry  was  ever  made,  or  that 
there  was  not  sufficient  evidence  of  such  re- 
entry. 

228*]  *3.  That  the  leases  to  the  defendant 
ought  not  to  have  been  admitted  in  evidence 
on  the  trial. 

Mr.  Fisk,  for  the  plaintiff,  cited  Woodfall, 
139,  249  ;  2  Bl.  Com.  144  ;  1  Saunders,  287, 
note  16. 

Mr.  J.  Radcliff,  contra,  contended,  1.  That 
the  lease  to  Peter  Donally  was  executed  by 
Hasbroeck  and  Belknap,  in  their  individual 
capacities  ;  and  could  not  be  valid  as  a  deed 
of  the  trustees,  unless  it  was  under  their  cor- 
poration seal. 

2.  That  this  was  an  estate  per   autre   vie, 
which,  by  the  statute  of  29  Car.  II.  and  14 
Geo.  II. ,  passed  to  the  executors  and  admin- 
istrators of  Peter  Doually.    (Cruise's  Dig.,  tit. 
3,  sees.  92-94.) 

3.  That  the  lapse  of  time  from  the  1st  of 
May,  1783,  to   1792,  connected  with  the  evi- 
dence  of  Ammerman,  was  sufficient  to  raise 
the  presumption  of  a  re-entry  for  the  nonpay- 
ment of  rent.      (Jackson,    ex   dem.    Goose,  v. 
Demurest,  2  Caines,  382.) 

Mr.  Fisk,  was  about  to  reply,  but  was 
stopped  by  the  court. 

Per  Curiam.  The  lease  of  1774  is  valid. 
JOHNS.  REP.,  3. 


The  trustees  appeared  -to  have  had  a  common 
seal,  which  was  affixed  to  the  lease.  The 
signing  of  their  names  separately  was  unneces- 
sary, but  does  not  vitate  the  deed  as  a  corpor- 
ate act.  The  lapse  of  time  alone  does  not  afford 
the  presumption  of  a  re-entry  for  the  nonpa}'- 
ment  of  rent,  and  the  testimony  of  the  clerk  "is 
no  evidence.  We  are  clearly  of  opinion  that 
the  plaintiff  is  entitled  to  recover. 

Judgment  for  tJte  plaintiff. 

Cited  in— 20  Johns.,  182;  15  Wend.,  258;  3   Denio, 
338 ;  7  Lans.,  244. 


*TILLOTSON  v.  PRESTON.  [229 

Payment — Interest. 

Where  a  declaration  was  of  November  Terra,  1806, 
and  an  imparlance  over  to  February  Term,  1807, 
when  the  defendant  pleaded  that  on  the  7th  Jan- 
uary, 1807,  he  paid  the  plaintiff  the  several  sums  of 
money,  &c.,  the  plea  was  held  good,  without  statin? 
that  he  had  paid  the  interest  and  the  costs  which 
had  accrued. 

If  a  party  accepts  the  principal  of  his  debt,  he  can 
not  afterwards  sue  for  the  interest. 

THIS  was  an  action  of  assumpsit.  The  de- 
claration, which  was  of  November  Term, 
1806,  contained  five  counts  for  goods  sold  and 
delivered,  &c.,  money  had  and  received  to  the 
plaintiff's  use,  &c. 

There  was  an  imparalance  to  the  first  day  of 
February  Term  last,  and  the  defendant  plead- 
ed, 1.  Non  assumpsit.  2.  That  after  the  said 
supposed  promises  and  undertakings,  &c.,  to 
wit,  on  the  7th  day  of  January,  1807,  at,  &c., 
he  paid  to  the  plaintiff  the  several  sums  of 
money,  mentioned  in  his  declaration,  &c.  To 
this  plea  of  payment  the  plaintiff  demurred 
specially,  for  the  following  causes  :  1  That  the 
plea  did  not  state  that  the  payment  was  made 
since  the  last  continuance,  nor  is  it  verified  by 
affidavit.  2.  That  it  does  not  allege  that  the 
defendant  had  paid  to  the  plaintiff  the  interest 
or  the  costs  of  suit  which  had  accrued  prior  to 
the  time  of  payment,  &c. 

Messrs.  Boot  and  E.  Williams  argued  in  sup- 
port of  the  demurrer. 

Messrs.  G-rijfin  and  Hopkins,  contra. 

Per  Curiam.  The  demurrer  is  not  well 
taken.  If  the  plaintiff  has  accepted  the  princi- 
pal, he  cannot  afterwards  bring  an  action  for 
the  interest.  It  is  not  a  plea  puts  darrein  con- 
tinuance, but  a  regular  plea  of  payment  after  an 
imparlance. 

The  plaintiff  may  withdraw  tJie  demurrer 
and  reply,  on  payment  of  costs. 

Cited  in— 5  Johns.,  272 ;  3  Cow.,  87 ;  11  Wend.,  116 ; 
15  Wend.,  80;  8  N.  Y.,  522;  4  Hun,  430;  7  Barb., 
562;  61  Barb.,  189;  5  How.  Pr.,  42. 


NOTE. — Interest — Not  recoverable  after  creditor  ha* 
accepted  principal,  unless  at  the  time  of  accepting 
the  principal,  the  question  of  interest  was  express- 
ly reserved.  See  Johnston  v.  Uranium.  5  Johns., 
268  ;  Williams  v.  Houghtaling,  3  Cow.,  86 ;  Jacut  v. 
Emmett,  11  Paige,  142;  Consequa  v.  Fanning,  3 
Johns.  Ch.,  587  (see  17  Johns.,  511) ;  Comrpaet  v. 
Ewing,  8  Blackf .,  328 ;  Potomac  Co.  v.  Union  Bank, 
3  Cr.  C.  C.,  101 ;  Moore  v.  Fuller,  2  Jones  (X.  C.)  L., 
205 ;  Fake  v.  Addy,  15  Wend..  76. 
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23O*]       «BROWEU.».  JONES. 

Order  on  third  Parly  —  Negligence  —  Low. 

Where  a  creditor  received  from  his  debtor  an  order 
on  a  tliinl  person  for  the  amount  of  his  debt,  dated 
the  9th  December,  1X01,  and  which  the  drawee  agreed 
to  pay  in  ten  or  fifteen  days,  and  the  order  was  not 
presented  until  March,  or  many  weeksafter,  and  in 
the  mean  time  the  drawee  failed  ;  it  was  held  that 
the  holder  had  not  used  due  diligence  to  get  the 
money,  and  that  the  loss  ought  to  fall  upon  him. 


was  ail  action  of  asmmpsit.  The  first 
JL  count  was  on  a  bill  of  exchange  ;  the 
second  was  for  money  had  and  receiveu  to  the 
use  of  the  plaintiff.  The  cause  was  tried  at 
the  Dutchess  Circuit,  before  Mr.  Justice 
Thompson,  on  the  21st  September,  1807. 

The  plaintiff  produced  and  proved  the  fol- 
lowing bill  or  order  : 

IN  CHANCERY. 
Smith  W.  Jones    ] 

v.  >•  STATEMENT. 

Thonvis    Thorn.  ) 

April  9th,  1800. 

Balance  due  this  day  after  the  pay 
ment  of  $235  to  Peter  Mesier. 
Jun.,        .....    £129      7    9 
Interest  to  the  9th   December, 

1804,  42      5    1 


£171     12  10 
"  SIR  : 

"  Please  to  pay  to  William  Brower,  or  order, 
the  amount  within  mentioned,  and  this  shall 
be  your  discharge 

"  December  9th,  1804. 

"  Prom  yours,  &c. 

"  SMITH  W.  JONES. 
"To  James  Scott  Smith,  Esq., 

"  Witness,  Cornelius  W.  Brower." 

The  witness,  Cornelius  W.  Brower,  testified 
that  he  was  present  at  a  conversation  between 
the  plaintiff  and  defendant,  previous  to  the  de- 
fendant's giving  the  order,  from  which  he  un- 
derstood that  the  defendant,  being  consider- 
ably indebted  to  the  plaintiff,  agreed  to  deliver 
to  the  plaintiff  a  mortgage  of  one  Thomas 
Thorn,  as  a  further  security  for  the  money  due 
to  the  plaintiff  ;  that  the  plaintiff  had  demand- 
ed payment  of  the  mortgage  of  Thorn,  which 
he  had  refused,  and  that  the  mortgage  had 
been  put  into  the  hands  of  Peter  Mesier,  Jun., 
23 1*J  to  have  it  *foreclosed,  and  it  was  agreed 
that  when  the  money  due  on  the  mortgage 
should  be  collected,  it  should  be  received  by 
the  plaintiff  in  discharge  of  his  demand  against 
the  defendant ;  that  Mesier  had  delivered  the 
mortgage  to  James  Scott  Smith  to  do  the  busi- 
ness, and  that  Smith  had  received  the  money, 
but  refused  to  pay  it  to  the  plaintiff ,  and  would 
pay  it  only  to  the  defendant  or  his  order  ;  that 
the  plaintiff  and  defendant  went  from  Dutchess 
County,  where  they  resided,  to  New  York,  for 
the  purpose  of  receiving  the  money,  and  giving 
the  necessary  discharge  to  Smith,  that  the 
plaintiff  and  defendant  called  on  Smith,  and 
demanded  the  money  of  him  ;  that  Smith  said 
he  could  not  then  pay  it,  that  he  had  kept  the 
money  a  long  time  in  his  hands,  but  had  lately 

NOTE.— Due  diligence— What  constitute*. 
See  Stewart  v.  Eden,  2  Cai.,  121,  note. 
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made  use  of  it :  and  that  he  would  pay  it  in 
ten  or  fifteen  days,  and  proposed  to  accept  an 
order  drawn  on  him  by  the  defendant  in  favor 
of  the  plaintiff  for  the  amount ;  to  this  the  • 
plaintiff  objected,  declaring  that  he  would  not 
accept  Smith  for  the  payment,  but  would  look 
to  the  defendant  alone  for  the  money.  After 
much  conversation,  the  above  order  was  finally 
drawn.  At  the  time  it  was  signed  the  defend- 
ant asked  Smith  whether,  in  case  it  was  not 
paid  at  the  time  agreed  upon,  it  would  be  as 
obligatory  on  him  as  a  promissory  note ;  to 
which  Smith  answered,  that  it  would  amount 
to  pretty  much  the  same  thing  ;  that  the  plaint- 
iff then  received  the  order,  on  the  express  con- 
dition that  if  Smith  did  not  pay  it,  the  defend- 
ant was  to  be  accountable  for  the  amount :  that 
the  plaintiff,  in  March,  1805,  called  on  Smith 
for  payment,  who  said  that  he  was  unable  to 
pay  it,  but  that  he  would  pay  it  in  a  few 
weeks.  It  appeared  that  the  plaintiff  had  been 
called  upon  for  the  money  in  April,  1805,  and 
had  refused  payment. 

On  the  part  of  the  defendant,  Smith  was 
called  as  a  witness,  and  testified  that  prior  to 
1800  Mesier  put  into  his  hands  a  mortgage 
given  by  Thorn  to  the  defendant,  and  assigned 
by  him  to  the  plaintiff,  in  order  to  have  the 
same  foreclosed  ;  that  he  caused  the  mortgage 
to  be  foreclosed,  and  received  the  money  due 
upon  it,  of  which  he  *gave  notice  to  [*232 
Mesier ;  that  the  assignment  to  the  plaintiff 
was  so  defective,  that  it  became  necessary  to 
make  the  defendant  the  complainant  in  the  bill 
for  a  foreclosure ;  that  after  the  notice  was 
given  to  Mesier  of  the  money  being  collected, 
the  plaintiff  called  on  the  witness  with  a  letter 
from  Mesier,  mentioning  him  to  be  the  person 
to  whom  the  mortgage  was  assigned,  and  to 
whom  and  to  Mesier  the  money  belonged  ;  that 
the  plaintiff  frequently  called  on  the  witness 
about  the  money  collected  on  the  mortgage, 
and  was  told  by  the  witness  that  the  mortgage 
and  assignment  indorsed  had  been  given  up  to 
the  purchaser  under  the  decree  of  foreclosure; 
and  that  as  the  suit  was  in  the  name  of  the  de- 
fendant, it  was  necessary,  for  the  security  of 
the  witness,  to  have  a  discharge  from  the  de- 
fendant when  the  money  was  paid  ;  that  the 
witness  gave  to  the  plaintiff  an  order  of  the 
same  purport  as  the  one  above  stated,  which 
the  plaintiff  agreed  to  take  to  the  defendant  to 
be  signed  by  him,  and  to  return  with  it  and 
receive  the  money  ;  that  the  plaintiff  frequent- 
ly said  that  the  defendant  had  no  interest  in 
the  money,  and  was  dissatisfied  that  the  wit- 
ness should  insist  on  a  discharge  from  him  ; 
that  some  time  afterwards  the  plaintiff  and  de- 
fendant called  on  the  witness,  when  he  under- 
stoood  that  the  defendant  had  refused  to  sign 
the  order  shown  to  him  by  the  plaintiff,  but 
had  come  to  inform  the  witness  that  he  had  no 
interest  in  the  money,  and  that  he  might  pay 
it  over  to  the  plaintiff  ;  that  the  witness  told 
the  defendant  that  as  the  mortgage  and  assign- 
ment had  been  delivered  to  the  purchaser  of 
the  premises,  it  was  necessary  that  the  witness 
should  have  some  writing  from  the  defendant 
to  prove  that  he  had  paid  over  the  money  ; 
that  the  witness  then  made  the  statement,  and 
drew  the  order  above  stated,  which  the  de- 
fendant, on  being  assured  by  the  witness  that 
it  was  a  matter  of  form  only,  and  that  the  de- 
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fendant  would  not  be  injured  by  it,  after  some 
hesitation,  consented  to  sign  ;  that  the  witness 
then  informed  the  plaintiff  that  he  would  pay 
the  money  in  about  ten  days  ;  that  he  af  ter- 
233*]  wards  provided  *money  for  the  pur- 
pose, and  should  have  paid  the  order  at  the 
time  limited,  or  within  two  or  three  weeks,  had 
it  been  presented.  The  witness  admitted  that 
the  money  had  been  demanded,  or  the  order 
presented,  several  times  during  the  winter,  and 
that  he  had  refused  payment ;  and  that  before 
the  order  was  presented  in  March,  his  circum- 
stances had  become  so  embarrassed  that  he  was 
unable  to  pay  his  debts ;  that  the  witness 
always  considered  the  money  as  belonging  to 
the  plaintiff  ;  that  the  defendant  had  no  inter- 
est in  it,  but  gave  the  order  merely  at  the  re- 
quest of  the  witness,  and  for  his  indemnity. 

On  this  evidence,  the  jury  found  a  verdict 
for  the  plaintiff,  for  $516.68. 

A  motion  was  made  to  set  aside  the  verdict, 
as  being  against  evidence. 

Mr.  J.  TaUmadge  for  the  defendant. 

Mr.  Rudd,  contra. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

Admitting  that  an  action  can  be  maintained 
on  the  order  stated  in  this  case,  I  think  that, 
upon  the  facts  now  before  us,  the  plaintiff 
ought  not  to  recover. 

K  the  order  had  been  drawn  to  secure  the 
payment  of  a  pre-existing  debt  due  from  the 
defendant  to  the  plaintiff,  and  that  fact  had 
been  satisfactorily  and  clearly  proved,  the 
plaintiff's  case  would  have  been  much  stronger. 
There  is  some  reason  to  believe  that  such  is 
the  fact ;  but  the  evidence  leaves  it  doubtful 
whether  the  plaintiff's  demand  had  not  been 
extinguished  by  the  assignment  of  the  mort- 
gage against  Thorn. 

Cornelius  W.  Brower  and  James  S.  Smith, 
the  former  a  witness  on  the  part  of  the  plaint- 
iff, and  the  latter  on  the  part  of  the  defendant, 
differ  very  materially  in  their  relation  of  the 
circumstances  attending  the  giving  of  the  order, 
and  of  what  took  place  afterwards.  As  far  as 
their  testimony  was  irreconcilable,  the  finding 
of  the  jury  is  conclusive  ;  they  having  the 
right  to  iudge  to  which  of  them  they  would 
give  credit.  Smith,  however,  is  not  impeach- 
234*]  ed,  *and  some  facts  are  stated  by  him, 
and  not  disproved  or  contradicted  by  Brower, 
which,  in  my  opinion,  entitled  the  defendant 
to  a  verdict.  The  order  is  dated  the  9th  of 
December,  1804,  and  was  accepted  by  Smith 
to  be  paid  in  ten  or  fifteen  days.  Smith  says, 
that  at  the  time  limited,  and  for  two  or  three 
weeks  thereafter,  he  was  willing  and  prepared 
to  pay  it ;  but  that  the  order  was  not  present- 
ed for  payment  until  some  time  in  the  ensuing 
March,  when  he  had  become  insolvent. 

Independently  of  its  being  the  duty  of  the 
plaintiff  to  present  the  order  for  payment  at 
the  time  when  Smith,  by  the  terms  of  his  ac- 
ceptance, agreed  to  pay  it ;  and  independently 
also  of  the  plaintiff  having  failed  to  prove  any 
kind  of  notice  of  nonpayment  to  the  defend- 
ant, I  am  inclined  to  think  that  the  defendant 
is  discharged,  on  the  ground  of  gross  negli- 
gence on  the  part  of  the  plaintiff,  whereby 
this  money  has  been  wholly  lost. 

I  think  it  highly  probable,  also,  that  the 
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plaintiff  accepted  the  mortgage  and  assignment 
thereof,  in  satisfaction  of  his  demand  against 
the  defendant.  If  that  be  so,  justice  has  been 
done,  and  the  plaintiff  ought  not  to  recover  on 
this  order.  The  court  are,  therefore,  of  opinion 
that  a  new  trial  ought  to  be  granted,  on  pay- 
ment of  costs. 

New  trial  granted. 


*ALLISON  v.  MATTHIEU.        [*235 

Sale  —  Fraud  and  Collusion  —  Evidence. 

Where  A  and  B  applied  to  C  to  purchase  goods 
for  A,  who  was  recommended  by  B,  and  by  their 
direction  the  goods  were  sent  to  B's  house,  who 
afterwards  took  a  bill  of  sale  of  them  from  A,  who 
absconded  without  paying  C,  it  was  held  that  C,  in 
an  action  of  trover  against  B,  might  go  into  evi- 
dence to  show  that  the  goods  had  been  obtained 
from  him  fraudulently,  and  by  a  collusion  between 
A  and  B  under  pretense  of  a  purchase,  for  fraud 
would  avoid  the  contract  of  sale:  and  that  the 
plaintiff  might  give  evidence  of  subsequent  acts  of 
collusion  and  fraud  by  A  and  B  to  obtain  goods 
from  other  persons,  in  order  to  show  the  previous 
intention  of  A  and  B,  which  the  jury  might  infer 
from  circumstances. 


was  an  action  of  trover  for  certain 
article  of  furniture.  The  cause  was  tried 
at  the  last  sittings  in  New  York,  before  Mr. 
Chief  Justice  Kent. 

At  the  trial  it  was  proved  that  the  defendant 
and  one  Le  Blanc,  about  the  1st  October,  1804, 
came  to  the  shop  of  the  plaintiff,  who  is  a 
cabinet  maker,  when  the  defendant  said  to  the 
plaintiff  that  Le  Blanc  wished  to  buy  some 
furniture.  They  selected  several  valuable 
articles  (amounting  to  $389.50),  which,  by  their 
directions,  were  packed  up  and  sent  to  the 
house  of  the  defendant  on  the  6th  of  October, 
1804,  which,  according  to  the  entry  in  the 
plaintiff's  books,  was  the  day  of  sale.  The 
defendant  and  Le  Blanc  told  the  plaintiff  that 
the  furniture  was  to  be  shipped  to  Martinique, 
and  the  defendant  observed  that  Le  Blanc 
was  an  alien,  and  that  it  could  not  be 
shipped  in  his  name.  Le  Blanc  was  a 
stranger  ;  the  defendant  lived  in  the  city, 
and  selected  most  of  the  articles.  He  told  the 
plaintiff  that  he  need  not  be  afraid  of  Le  Blanc, 
as  he  was  very  rich.  Le  Blanc,  a  short  time 
after,  absconded. 

The  plaintiff  then  offered  to  prove  that  the 
defendant  and  Le  Blanc  had,  about  the  same 
time,  obtained  goods  from  several  other  per- 
sons, on  similar  representations,  which  goods 
had  passed  into  the  possession  of  the  defend- 
ant. This  evidence  was  objected  to  by  the 
defendant's  counsel,  but  admitted  by  the 
judge.  [This  evidence,  which  it  is  unneces- 
sary to  state  here,  was  detailed  in  the  case, 
and  related  to  transactions  of  the  defendant 
and  Le  Blanc,  about  the  5th  of  November, 
1804,  and  went  to  show  a  combination  between 
them  to  obtain  property  fraudulently  from  two 
persons  of  the  name  of  Ross  and  Stollen- 
werck.] 

The  plaintiff  also  proved,  that  on  the  5th  of 
November,  1804,  Le  Blanc  made  a  general 
assignment  to  the  defendant  of  all  his  furni- 
ture, including  the  articles  in  *question,[*236 
for  the  consideration  of  $1,165,  which  was 
executed  in  the  afternoon  of  that  day,  when 
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he  absconded  ;  but  he  was  afterwards  appre- 
hended, and  convicted  of  forgery. 

The  judge  charged  the  jjury,  that  if  they 
were  satisfied  from  the  evidence  that,  at  the 
time  Le  Blanc  obtained  the  furniture  from 
tin-  plaintiff,  their  was  a  combination  between 
him  and  the  defendant  to  defraud  the  plaintiff 
of  his  property,  that  then  the  property  did  not 
pass,  and  the  plaintiff  would  be  entitled  to  re- 
cover. That  the  falsehoods  uttered  by  the 
defendant  at  the  time  of  the  purchase,  and  his 
getting  the  property  into  his  own  possession, 
were  circumstances  to  show  fraud  ;  but  if,  on 
the  other  hand,  the  sale  was  fair  at  the  time, 
and  without  any  collusion  between  the  de- 
fendant and  Le  Blanc,  that  then  there  ought 
to  be  a  verdict  for  the  defendant.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  amount 
claimed  by  him. 

A  motion  was  now  made  to  set  aside  the 
verdict,  and  for  a  new  trial. 

1.  Because  the  form  of  action  was  improper. 

2.  Because  the  evidence  of  siibsequent  acts 
of  collusion  and  fraud  between  the  defendant 
and  Le  Blanc  was  inadmissible. 

3.  Because  the   verdict    was    against    evi- 
dence. 

Messrs.  Edwards  and  Baldwin,  for  the  de- 
fendant. From  the  evidence  given  at  the  trial, 
this  appears  to  be  an  action  for  a  deceit  rather 
than  an  action  of  trover.  The  defendant 
could  not  be  expected,  on  a  declaration  in 
trover,  to  come  prepared  to  meet  allegations 
of  fraud  and  deceit.  The  plaintiff,  if  he  meant 
to  have  proceeded  on  such  ground,  ought  to 
have  brought  an  action  on  the  case.  The  de- 
fendant is  taken  by  surprise,  from  this  mode 
of  proceeding. 

The  transactions  of  the  defendant  and  Le 
Blanc  with  Ross  and  Stollenwerck  were  four 
or  five  weeks  subsequent  to  the  purchase  of 
the  furniture  of  the  plaintiff.  Acts  so  remote 
and  disconnected  can  never  be  evidence  of  fraud 
237*]  *in  a  former  transaction  with  another 
person.  If  intended  to  impeach  the  character 
of  the  defendant,  it  was  improper.  It  could 
not  be  expected  that  he  could  anticipate  such 
an  attack,  or  that  he  should  be  prepared  to 
meet  it.  The  character  of  a  party,  unless  put 
in  issue,  can  never  be  impeached  in  this  way, 
by  goin<j  into  evidence  of  all  the  transactions 
of  his  life. 

Messrs.  Hiker  and  Emmet,  contra.  Fraud 
will  vitate  and  avoid  every  act,  however  fair 
in  appearance,  and  though  clothed  with  the 
forms  of  law.  (Bac.  Abb.,  tit.  Fraud,  A  ; 
Garth.  3,  4  ;  2  Inst.,  108.)  If  the  property,  at 
the  time  of  the  purchase,  did  not  pass  from 
the  plaintiff,  then  trover  is  maintainable.  The 
plaintiff  may  go  into  evidence  of  fraud  to 
avoid  the  sale,  and  to  show  that  the  property 
did  not  pass.  Fraud  can  never  be  covered 
and  protected  by  the  forms  or  process  of  law. 
After  a  regular  sale  and  delivery  of  goods,  if 
the  vendor  can  show  that  they  were  obtained 
fraudulently,  he  may  stop  them  in  transitu. 
(llolUngworth  v.  Napier,  3  Caines,  183.)  An 
action  on  the  case,  in  the  nature  of  deceit, 
will  lie  only  against  the  vendor  who  has  prac- 
tised some  deception  in  the  sale.  Trover  is 
the  proper  form  of  action  to  try  the  title  to 
personal  property.  The  defendant  must  al- 
ways come  prepared  to  show  his  own  right  to 
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the  goods,  or  that  the  plaintiff  has  no  property 
in  them.  There  is  no  pretense  that  the  de- 
fendant is  taken  by  surprise.  In  ejectment, 
as  to  real  property,  and  in  every  other  action 
which  brings  the  title  in  question,  the  defend- 
ant must  come  prepared  to  meet  it.  If  the 
plaintiff  was  at  liberty  to  show  that  no  prop- 
erty passed  on  account  of  the  fraud,  then  the 
evidence  given  was  admissible.  It  was  proper 
to  show  a  fraudulent  combination  between  the 
defendant  and  Le  Blanc,  to  obtain  the  posses- 
sion of  goods  by  false  representations,  and 
under  the  form  of  a  contract  of  sale.  Fraud, 
in  almost  every  case,  is  to  be  proved  by  cir- 
cumstances. One  fact  is  proved,  from  which 
an  inference  may  be  fairly  made  in  relation  to 
another  fact.  Thus,  in  a  criminal  case,  on  an 
indictment  for  the  forgery  of  a  bank  note,  the 
prosecutor  was  allowed  to  give  evidence  of 
other  forged  notes  having  been  passed  by  the 
prisoner,  in  order  *to  show  his  knowl-  [*238 
edge  of  the  forgery.  (1  Bos.  &  Pull.,  new 
series,  92,  King  \.  Wylee.)  In  the  case  of 
Gibson  v.  Hunter  (  2  H.  Bl.,  288),  which  was 
on  a  bill  of  exchange,  drawn  by  A.  upon  B., 
payable  to  a  fictitious  person,  evidence  was 
admitted  of  irregular  and  suspicious  transac- 
tions and  circumstances  relating  to  other  bills 
drawn  by  A,  on  B,  payable  to  fictitious  payees, 
and  accepted  by  B,  in  order  to  draw  an  infer- 
euce,^  that  B,  at  the  time,  knew  the  payee  to  be 
fictitious,  or  that,  by  having  given  a  general 
authority  to  draw  such  bills,  he  had  also  author- 
ized the  drawing  of  the  bill  in  question,  though 
none  of  the  transactions  or  circumstances  had 
an  apparent  relation  to  the  bill  on  which  thy 
action  was  brought.  It  is  true  the  general 
character  of  the  party  is  not  to  be  attacked  by 
evidence  in  this  way,  but  that  was  not  the 
case.  The  evidence  was  introduced  to  show, 
from  the  conduct  of  the  defendant  and  his 
connection  with  Le  Blanc,  an  intention  to  de- 
ceive and  defraud  the  plaintiff.  The  fact  in 
issue  is  not  proved  by  this  evidence,  but  it 
serves  to  show  the  quo  animo,  the  knowledge 
or  intention  of  the  party,  from  which  every 
reasonable  mind  may  infer  the  fraud  or 
criminality. 

The  objection  that  the  verdict  was  against 
evidence,  is  addressed  to  the  sound  discretion 
of  the  court,  which  will  derive  little  aid  from 
the  comments  of  counsel. 

Per  Ouriain.  The  action  is  clearly  main- 
tainable. As  fraud  would  vitiate  and  avoid 
the  sale,  it  was  competent  for  the  plaintiff  to 
go  into  evidence  of  the  fraud.  The  question 
was,  under  what  circumstances,  and  with  what 
intention,  the  defendant  acquired  the  posses- 
sion of  the  property  ;  or,  in  other  words, 
whether  the  property  passed  from  the  plaintiff. 
For  this  purpose  the  evidence  was  admissible. 
It  is  not  pretended  that  it  would  not  be  good 
evidence  against  Le  Blanc  ;  and  if  so,  it  \vas 
admissible  to  show  that  the  defendant  was  con- 
nected with  him  in  the  transaction,  and  privy  to 
the  fraud  ;  and  therefore  had  no  right  to  the 
property  of  which  he  had  thus  obtained  posses- 
sion. As  to  this  being  a  verdict  *against  [*239 
evidence,  it  would,  perhaps,  be  enough  to  say. 
that  the  judge,  before  whom  the  cause  was 
tried,  was  satisfied  with  it  ;  but  it  appears  to 
us  that  the  verdict  is  well  supported  by  the 
evidence. 
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We  are,  therefore,  of  opinion  that  the  plain- 
tiff must  have  judgment. 
Rule  refused. 

Cited  in— 15  Johns.,  151 ;  Anth.,  27  ;  13  Wend.,  574 ; 
1  Hill,  :W8,  313 :  4  Hun,  517  ;  23  Barb.,  564 ;  32  Barb., 
175 :  «  T.  &  C.(  699 ;  2  Wheel..  257  ;  7  Bos.,  582 ;  13  Al- 
len, 180. 


HYATT  v.  WOOD. 

Assault  —  Trifling  Injury  —  Improper  Ruling  — 
New  Trial  Refused. 

In  an  action  of  assault  and  battery,  where  the  in- 
jury was  trifling:,  and  the  jury  found  a  verdict  for 
the  defendant,  a  new  trial  was  refused,  notwith- 
standing: the  misdirection  of  the  judge. 

Citations—  1  Johns.  Cas.,  250,  256  ;  Malin  v.  Brown, 
Jan'y,  1803. 


was  an  action  of  trespass,  assault  and 
J-  battery.  The  cause  was  tried  at  the  Seneca 
Circuit,  the  22d  June,  1807,  before  Mr.  Justice 
Tompkins. 

The  plaintiff  and  the  defendant  were  in  a 
meadow,  which  each  claimed  as  his  own,  and 
each  ordered  the  other  to  go  out,  when  the  de- 
fendant struck  the  plaintiff  with  a  stick,  and 
a  scuffle  ensued. 

It  was  proved  that  one  Green  had  executed 
a  deed  to  the  defendant,  for  lot  No.  80,  in 
Junius,  including  the  meadow  where  the  tres- 
pass was  committed,  and  that  he  surrendered 
the  possession  to  the  defendant  on  the  1st 
March,  1805.  It  appeared  that  Green  had  held 
the  lot  under  a  lease,  and  that  the  plaintiff  had 
occupied  a  dwelling-house  in  which  Green  had 
lived,  during  the  months  of  March,  April  and 
May,  1805,  and  until  the  commencement  of 
this  suit. 

It  also  appeared  that  Green  had  left  the 
house  in  February,  1805,  and  that  the  defend- 
ant had  put  up  "some  fences,  and  exercised 
other  acts  of  ownership. 

The  judge  charged  the  jury,  that  if,  at  the 
time  of  the  assault  and  battery,  the  defendant 
had  not  only  the  right  of  possession,  but  the 
actual  possession  of  the  lot,  on  which  the  as- 
sault was  committed,  the  defendant  was  justi- 
fied in  using  as  much  force  as  was  necessary 
to  prevent  the  plaintiff  from  trespassing  upon 
him,  and  if  the  force  or  violence  used  was  no 
24O*]  more  than  was  necessary  for  that  *pur- 
pose,  they  ought  to  find  a  verdict  for  the  de- 
fendant ;  that,  in  his  opinion,  the  defendant 
had  the  right  of  possession,  but  not  the  actual 
possession,  which  by  the  evidence  appeared  to 
be  in  the  plaintiff,  though  without  the  assent 
or  privity  of  the  defendant,  and  under  a  claim 
of  title  adverse  to  his  ;  that  the  fact  of  the  right 
of  property  and  title  of  the  defendant,  under 
such  circumstances,  was  sufficient  to  justify 
him  in  entering  upon  the  possession  of  the 
plaintiff,  and  using  such  force  as  was  neces- 
sary to  expel  the  plaintiff. 

The  jury,  accordingly,  found  a  verdict  for 
the  defendant. 

A  motion  was  made  to  set  aside  the  verdict 
for  the  misdirection  of  the  judge. 

Mr.  Hopkins,  for  the  plaintiff.  The  plead- 
ings in  this  case  are  not  stated,  but  it  will  be 
enough  to  show  that  the  jury  were  misdirected. 
It  is  not  denied  that  a  person,  having  a  right 
of  entry,  may  enter  on  land  to  preserve  his 
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right ;  but  he  cannot  enter  on  the  peaceable 
possession  of  another,  and  turn  him  out. 

K  KNT,  (f/t .  J.  I  do  not  suppose  that  the  de- 
fendant's counsel  will  contend  for  such  a  doc- 
trine. 

SPENCEU,  J.  The  damages  appear  to  have 
been  trifling,  and  this  court  have  decided,  that 
where  a  cause  is  of  a  trivial  nature,  a  new 
trial  will  not  be  granted,  merely  for  the  mis- 
direction of  the  judge. 

Mr.  Hopkins.  Here  the  jury  have  been  pre- 
vented, by  the  direction  of  the  judge,  from 
saying  whether  the  damages  were  great  or 
small.  In  a  case  of  tort,  the  court  will  not 
presume  what  the  damages  were.  Besides,  it 
is  apparent  from  the  case,  that  the  peaceable 
possession  of  the  freehold,  on  which  its  value 
may  depend,  was  the  matter  principally  in 
question,  and  the  damages,  therefore,  would 
probably  have  been  considerable/ 

Mr.  Biker,  contra,  was  stopped  by  the 
court. 

Per  Curiam.  If  this  had  been  an  action 
quare  clausumfregit,  in  which  the  right  to  the 
freehold  came  in  the  question,  *there  [*241 
might  be  some  reason  for  granting  a  new  trial. 
But  for  an  assault,  by  which  the  party  has 
sustained  little  or  no  injury,  there  seems  to  be 
no  sufficient  ground  for  the  court  to  interfere. 
It  has  frequently  been  decided  in  this  court, 
that  in  cases  where  the  damages  are  trifling,  a 
new  trial  will  not  be  granted  after  a  verdict 
for  the  defendant,  merely  to  give  the  plaintiff 
an  opportunity  to  recover  nominal  damages, 
and  when  no  end  of  justice  is  to  be  attained  by 
it,  though  there  may  have  been  a  misdirection 
of  the  judge.  (Goodrich  v.  Walker,  \  Johns. 
Cas.,  250  ;  Rrantingham  v.  Fay,  1  Johns.  Cas., 
256  ;  Mahn  v.  Brmcn,  January  Term,  1803.) 
The  principle  stated  by  the  judge  in  this  case 
was  incorrect ;  but  the  action  is  of  too  little 
importance  to  grant  a  new  trial  merely  for 
that  reason.  The  plaintiff  may  discontinue 
without  paying  costs,  provided  no  other  suit 
be  brought  for  the  same  cause. 

Rule  refused. ' 

Cited  in— 4  Johns.,  160 ;  5  Wend..  586 ;  13  Wend.,  257  ; 
18  Wend.,  563 ;  3  Hill,  136 ;  73  N.  Y.,  59 ;  75  N.  Y.,  478; 
24  Hem.,  407;  23  Barb.,  555;  42  Barb.,  230;  57  How. 
Pr.,  55  ;  1  Sawy.,  488 ;  2  Wood  &  M.,  154. 


*CRUGER0.  CROPSEY.        [*242 

Insolvent  Act — Pleading  —  Amendment —  Costs. 

A  plea  puis  darrein  continuance  of  a  discharg-e, 
under  the  Insolvent  Act,  stating-  generally  that  the 
defendant,  being- an  insolvent  debtor,  and  having- in 
all  things  conformed  to  the  directions  of  the  act,  in 

1.— See  2  Tidd,  K.  B.  Prac.  (2d  ed.,  812).  In  Wilson 
y.  Rastall  (4  Term,  753)  Lord  Kenyon  said,  "  There 
is  not  a  single  instance  where  a  new  trial  has  been 
refused  in  a  case  where  the  verdict  has  proceeded  on 
the  mistake  of  the  judge.  Where,  indeed,  the  jury 
have  formed  an  opinion  upon  the  whole  case,  no 
new  trial  in  a  penal  action  has  been  granted,  though 
the  jury  have  drawn  a  wrong  conclusion :  So,  too, 
in  ordinary,  where  the  damages  are  small,  and  the 
question  too  inconsiderable  to  be  retried,  the  court 
have  frequently  refused  to  send  the  case  back  to 
another  jury.  But  wherever  a  mistake  of  the  judge 
has  crept  in,  and  swayed  the  opinion  of  the  jury,  I 
do  not  recollect  a  single  case  in  which  the  court 
have  ever  refused  to  grant  a  new  trial," 
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pursuant*1  then-of  on  such  a  day,  obtained  his  dis- 
charge, &c.,  is  l>ad.  The  discharge,  at  least,  ought  to 
be  set  forth  in  the  plea. 

rpHIS  was  an  action  of  autumptrit  on  a  prom- 
x  issory  note  made  by  the  defendant  to  the 
plaintiff.  The  declaration  was  filed  as  of  May 
Term,  1806,  to  which  the  defendant  pleaded 
non  axftiimpnt.  Continuances  were  entered  to 
August  and  November  Term,  1806,  when  the 
defendant  put  in  a  plea /raw  darrein  continuance 
as  follows,  to  wit  :  "And  the  said  defendant 
monies  and  says,  that  the  said  plaintiff  ought 
not  further  to  maintain  Jiis  said  action  against 
the  said  defendant  because,  he  says,  that  since 
the  last  continuance  of  the  plea  between  them 
to  wit,  after  the  first  Monday  in  August,  1806, 
from  which  day  the  said  parties  were  last  con- 
tinued here  to  the  second  Monday  of  Novem- 
ber, to  wit,  on  the  8th  day  of  November,  in 
the  year  last  aforesaid,  at  the  city  of  New 
York  he,  the  said  defendant,  being  then  an 
insolvent  debtor,  and  having  conformed  in  all 
things  to  the  directions  of  the  Act  of  the  Leg- 
islature of  the  State  of  New  York,  entitled 
'An  Act  for  giving  relief  in  cases  of  insolv- 
ency, passed  the  third  day  of  April,  1801 ;'  by 
virtue  of  the  said  act  did  obtain,  by  order  of 
the  Honorable  Brockholst  Livingston,  Esquire, 
one  of  the  justices  of  the  Supreme  Court  of 
Judicature  of  the  State  of  New  York,  in  pur- 
suance thereof,  a  discharge  from  all  the  debts 
•due  by  him,  the  said  defendant,  on  the  8th 
day  of  November,  1806,  and  contracted  for 
before  that  time,  though  payable  afterwards, 
as  in  and  by  the  said  discharge,  under  the  hand 
and  seal  of  the  said  Brockholst  Livingston, 
relation  thereto  being  had  will  more  fully  ap- 
pear; and  the  said  defendant  avers  that  the 
promise  and  undertaking,  in  the  bill  of  the 
said  plaintiff  mentioned,  was  made  before  the 
eighth  of  November,  1806,  to  wit,  on  the  day 
and  year  in  the  said  bill  mentioned,  and  this 
he  is  ready  to  verify,  wherefore  he  prays  judg- 
ment," &c.  To  this  plea  there  was  a  special 
demurrer  and  joinder.  The  causes  of  demurrer 
assigned  were,  1.  That  there  was  no  profert  or 
243*]  *oyer  given  of  the  discharge.  2.  That 
it  did  not  aver  that  the  discharge  was  granted 
by  the  justice,  nor  that  the  judge  or  justice 
was  authorized  to  grant  the  same,  nor  did  it 
show  or  set  forth  how  or  in  what  manner  the 
defendant  had  conformed  in  all  things  to  the 
act.  nor  did  it  appear  from  the  said  plea  that 
he  had  conformed  to  the  act,  nor  that  it  had 
been  so  determined  or  that  it  so  appeared  to 
the  judge.  3.  That  the  plea  ought  to  have  set 
forth  the  discharge  or  the  contents  thereof. 

Mr.  J.  Radcliff,  in  support  of  the  demurrer. 
In  the  case  of  Service  v.  Heermance  (1  Johns. , 
91),  the  discharge  of  the  insolvent,  which  re- 
cited all  the  proceedings  in  relation  to  the  in- 
solvent, was  set  forth  verbatim,  which  seems 
to  be  the  least  that  the  court  will  require.  In 
the  present  case,  there  is  a  mere  reference  to 
the  discharge.  As  it  was  an  instrument  under 
seal  there  ought,  at  least,  to  have  been  a  pro- 
fert of  it. 

Mr.  Baldwin,  contra.  A  profert  cannot  be 
necessary  in  a  case  like  the  present.  It  is  re- 
quired only  where  there  is  a  deed  executed  by 
the  party  of  which  a  profert  is  made,  in  order 
that  it  may  be  seen  to  be  the  same  deed.  A 
profert  would  not  aid  the  plaintiff,  who  might 
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have  replied  that  there  was  no  such  discharge. 
The  substance  of  the  discharge  is  set  forth  ;  it 
is  in  the  nature  of  a  release,  and  you  need  not 
set  forth  a  release  verbatim  ;  it  is  enough  to 
state  it  substantially.  Again,  the  discharge  is 
a  matter  of  record,  to  which  the  plaintiff  may 
resort,  so  there  was  no  necessity  of  setting  it 
forth  verbatim  in  the  plea. 

Per  Curiam.  The  plea  is  clearly  bad  ;  but 
the  defendant  has  leave  to  amend,  on  payment 
of  costs. 

Judgment  for  tJie  plaintiff. 

Cited  in— 7  Johns.,  80:  19  Johns.,  37,  389. 


*FINK  v.  BRYDEN.          [*244 

Default  —  Inquest — Motion  to  Set  Aside — Affi- 
davit— MisappreJiension  by  Attorney. 

Where  a  motion  is  made  to  set  aside  an  inquest 
taken  by  default,  the  affidavit  must  state  that  an  in- 
quest was  taken  by  default  in  the  cause.  Where  an 
attorney  misapprehends  the  rule  of  practice,  the 
court  will  permit  him  to  give  new  notice  of  a  mo- 
tion for  a  subsequent  day  in  term  on  new  affidavits. 

MR.  JOHNSON,  for  the  defendant,  moved 
to  set  aside  the  inquest  taken  by  default 
in  this  cause,  on  the  usual  affidavit  of  merits. 
He  produced  a  certificate  of  the  clerk  of  the 
sittings,  that  the  inquest  had  been  taken  by  de- 
fault, out  of  its  order  on  the  calendar  of 
causes. 

Mr.  Slosson,  contra,  objected  that  no  copy 
of  the  certificate  of  the  clerk  had  been  served 
on  the  plaintiff,  and  that  the  affidavit  did  not 
state  that  an  inquest  had  been  taken  by  default, 
nor  that  it  was  taken  out  of  its  order  on  the 
calendar. 

Mr.  Johnson,  in  reply,  observed  that  the 
notice  of  the  motion  to  the  plaintiff's  attorney 
was  to  set  aside  the  inquest  taken  by  default 
in  the  cause ;  that  the  plaintiff's  attorney  must 
know  that  it  was  taken  out  of  its  order,  and 
that  the  certificate  was  merely  to  satisfy  the 
court  as  to  that  fact. 

Per  Curiam.  The  affidavit  of  the  defendant 
ought  to  state  that  an  inquest  was  taken  by 
default  in  the  cause.  The  certificate  of  the 
clerk  cannot  be  received  unless  a  copy  of  it 
has  been  served  on  the  opposite  attorney.  But 
as  there  appears  to  have  been  some  misappre- 
hension by  the  attorney  for  the  defendant  as 
to  the  practice,  he  may  give  new  notice,  and 
make  his  application  again  at  the  last  non- 
enumerated  day  of  this  term. 

N.  B.  The  application  was  renewed  on  the 
last  non-enumerated  day,  on  a  new  affidavit, 
upon  which  the  court  granted  the  rule. 

Rule  granted. 


*FINK,  JUN.,  0.  BRYDEN.     [*245 

Default — Inquest— Motion    to   Set  Aside — Affi- 
davit— Practice. 

Where  the  defendant,  on  an  affidavit  of  merits,  to 
set  aside  an  inquest  taken  by  default,  stated  also 
that  the  verdict  was  taken  for  more  than  was  due, 
and  the  opposite  party  offered  to  relinquish  the 
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surplus,  the  court  refused  the  motion,  but  gave  the 
defendant  until  a  subsequent  day  in  term  to  pro- 
duce a  further  affidavit  to  explain  the  former,  as  to 
his  defense  on  the  merits ;  and  on  such  further  affi- 
davit,  the  motion  was  granted. 

MR.  JOHNSON,  for  the  defendant,  moved 
to  set  aside  the  inquest  taken  in  this  cause 
on  an  affidavit  of  the  defendant,  that  the  in- 
quest was  for  more  than  was  due  to  the  plaintiff 
.and  that  the  defendant  had  a  good,  legal  and 
substantial  defense  on  the  merits. 

Mr.  R.  Bogardus,  contra,  objected  that  the 
affidavit  was  defective  in  the  same  points  as 
were  mentioned  in  the  preceding  cause  ;  and 
that  the  defendant  had  assigned  a  reason  for 
.swearing  to  a  defense  that  more  damages  had 
been  assessed  than  were  really  due,  which  he 
said  could  only  be  a  few  cents  in  the  calcula- 
tion of  interest ;  and  he  offered  to  remit  what- 
ever had  been  included  more  than  was  due. 

Per  Curiam.  For  the  reason  assigned  in 
the  former  cause,  the  defendant  may  renew  his 
application  on  the  last  non-enumerated  day, 
and  by  a  new  affidavit  can  explain  whether  the 
cause  stated  is  the  sole  ground  of  his  affidavit 
of  merits. 

On  the  last  non-enumerated  day  the  appli- 
cation was  renewed,  on  an  affidavit  stating  that 
an  inquest  had  been  taken  by  default  in  the 
cause,  and  out  of  its  order  on  the  calendar, 
and  the  usual  affidavit  of  merits.  But  the 
court  said  that  it  was  insufficient,  as  the  defend- 
ant was  required  to  explain  the  ground  of  his 
defense  ;  but  they  would  give  further  time  for 
that  purpose  before  the  rising  of  the  court. 
The  defendant  afterwards  produced  a  further 
affidavit  explaining  the  grounds  of  his  defense, 
which  the  court  said  was  sufficient,  and  there- 
upon granted  the  motion. 

Rule  granted. 
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WEEKS  AND  TOMPKINS,  Bail  of  STAGG. 

Ca.  Sa. — Time — Practice. 

There  need  not  be  eight  days  between  the  teste 
and  return  of  a  ca.  sa.  to  charge  bail,  where  the  pro- 
ceedings are  not  by  original  writ. 

R.  J.  STRONG  moved  to  set  aside  the  pro- 
ceedings against  the  defendants  in  this 
cause,  for  irregularity.  He  read  an  affidavit, 
stating  that  the  judgment  in  the  original  cause 
was  entered  on  the  6th  day  of  February  last, 
that  a  ca.  sa.  was  issued  on  the  same  day,  tested 
the  4th  day  of  February,  which  was  the  fourth 
day  of  the  term,  and  returnable  on  the  llth. 
On  the  12th  of  February  the  ca.  sa.  was  re- 
turned non  est  inventus.  It  did  not  appear  how 
long  it  had  lain  in  the  sheriff's  office.  A  ca- 
pi'W  ad  respondendum  against  the  defendants, 
as  bail,  was  served  on  the  13th  of  February 
(the  last  day  of  the  term),  in  the  afternoon, 
after  the  clerk's  office  was  shut  so  that  the 
principal  could  not  be  surrendered  on  that  day. 
The  proceedings  were  afterwards  stayed  by 
an  order  of  a  judge,  until  the  second  Monday 
of  this  term, 

The  counsel  contended  that  by  the  act  con- 
cerning writs  of  error,  &c.  (Rev.  Laws,  Vol.  I, 
p.  200,  sec.  6),  in  all  proceedings  by  original 
there  must  be  fifteen  days  between  the  teste  and 
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return  of  the  ca.  sa.;  or  if  the  proceedings  are 
by  bill,  according  to  the  English  practice, 
there  should  be  eight  days  between  the  teste 
and  return.  He  cited  1  Sell.  Prac.,  550;  Salk., 
601,  602  ;  Ld.  Raym.,1177;  1  Black.  Rep.,  74. 
Mr.  D.  B.  Ogden,  contra.  This  point  was 
expressly  decided  in  the  case  of  Cook  et  al.  v. 
Campbell  &  Iwraine  (3  Caines,  322). 

KENT,  Ch.  J.  Though  the  court  in  that 
case  intimated  the  opinion  stated,  yet  it  was 
reconsidered  on  a  further  argument  the  next 
day,  and  the  point  was  not  finally  decided. 
The  question  is  still  open. 

Mr.  Ogden.  The  only  question  is  whether 
the  English  rule  of  practice  as  to  fifteen  or 
eight  days  between  the  teste  and  return  of  a  ca. 
sa.,  to  charge  bail,  is  to  be  adopted.  In  the 
present  case  the  proceedings  were  by  bill. 

*Per  Curiam.  There  is  no  rule  of  [*247 
practice  established  in  this  court  requiring 
eight  days  between  the  teste  and'return  of  a  ca. 
sa.,  nor  do  we  see  any  reason  which  should 
render  such  a  rule  necessary. 

Rule  refused. 


DEVOY  v.  BOYER. 

Three  Suits — Same  Parties — Set-off— Attorney's 
Costs. 

Where  there  were  three  suits  between  the  same 
parties,  and  the  plaintiff  recovered  against  the  de- 
fendant in  two  of  them,  and  the  defendant  against 
the  plaintiff  in  the  other,  the  damages  recovered  in 
the  last  suit  were  allowed  to  be  set  off  against  the 
two  other  suits,  but  not  against  the.  costs. 

Citation— 2  Cai.,  105. 

rpHERE  were  three  suits  between  the  plaint- 
-L  iff  and  the  defendant  in  this  court.  The 
first  was  on  a  promissory  note,  in  which  the 
plaintiff  recovered  damages.  The  second  was 
on  a  contract,  in  which  the  plaintiff  also  re- 
covered damages.  In  the  third  suit  there  was 
a  verdict  for  the  defendant. 

Mr.  J.  Strong,  for  the  defendant,  now  moved 
to  set  off  the  entire  damages  recovered  by  the 
defendant  in  the  last  suit  against  the  amount 
recovered  in  the  two  other  suits.  He  stated 
that  the  defendant  was  insolvent. 

Mr.  D.  B.  Ogden,  contra,  said  that  the  plaint- 
iff had  no  objection  to  the  set-off,  provided  the 
costs  of  suit  in  the  two  first  causes  were  paid. 

Per  Curiam.  The  costs  of  the  attorney  for 
the  plaintiff  in  the  two  first  suits  must  be  paid  ; 
he  has  a  lien  for  them,  which  ought  not  to  be 
affected  by  the  set-off.  It  was  so  decided  in 
the  case  of  Cole  v.  Grant  (2  Caines,  105),  and 
that  must  govern  our  decision  in  the  present 
case. 

Cited  in— 14  Johns.,  70 ;  1  Johns.  Ch-,  94 ;  1  Paige, 
83,  634  ;  2  Edw.,  575  ;  22  Hun,  463. 


*MERCER  [*248 

V. 

SAYRE,  Impleaded  with  TOLER. 

Plea  of  Payment  —  Notice    of  Set-off— Bitt  of 
Particulars. 

When  the  defendant  pleads  payment,  and  gives 
notice  of  a  set-off  in  general  terms  for  goods  sold 

38  593 


248 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1808 


and  delivered,  money  paid,  &c.,  the  plaintiff  may  re- 
quire him  to  specify  and  deliver  the  particulars  of 
the  set-off ;  and  where  the  particulars  of  the  plaint- 
iff's demand  are  not  set  forth  in  his  declaration,  the 
defendant  may  require  him  to  state  the  particulars. 

MR.  D.  B.  OGDEN,  in  behalf  of  the  plaint- 
iff, moved  that  the  defendant  deliver  to 
the  plaintiff's  attorney,  the  particulars  ill  writ- 
ing of  the  matters  mentioned  in  the  notice  of 
set-off  accompanying  his  plea. 

This  was  an  action  of  assumpsit,  to  which 
the  defendant  pleaded  non  asuumpsit  and  pay- 
ment, and  gave  notice  that  he  intended  to  set 
off.  at  the  trial,  several  large  sums  of  money 
due  to  him  for  goods  sold  and  delivered,  work 
and  labor,  money  had  and  received,  pay,  laid 
out,  &c.,  in  general  terms. 

To  show  the  English  practice  on  this  subject, 
he  cited  Tidd,  2d  ed.,  508-511. 

Mr.  Baldwin,  contra,  objected  that  this  was 
an  attempt  to  introduce  a  new  point  of  prac- 
tice, which  would  prove  extremely  incon- 
venient, as  the  party  would  be  bound  by  the 
precise  particulars  delivered,  and  any  varia- 
tion would  expose  the  plaintiff  on  the  one 
hand  to  be  nonsuited,  and  the  defendant  on 
the  other,  in  case  of  a  set-off,  to  be  defeated. 
(8  Burrow,  1890.)  It  might  also  be  abused 
for  the  mere  purpose  of  delay. 

Per  Curiam.  We  have  formerly  decided 
that  the  defendant  had  a  right  to  call  on  the 
plaintiff  for  the  particulars~of  his  demand, 
where  they  are  not  disclosed  in  his  declaration. 
Equal  justice  seems  to  require  that  the  plaint- 
iff, also,  should  be  allowed  to  demand  of  the 
defendant,  the  particulars  of  his  set-off,  when 
they  are  not  specified  in  the  notice.  The 
plaintiff  may  take  his  rule,  that  the  defendant 
deliver  to  the  plaintiff's  attorney  an  account 
in  writing  of  the  particulars  of  his  set-off, 
within  twenty  days,  or  that,  in  default  thereof, 
he  be  precluded  from  giving  evidence  at  the 
trial  in  support  of  the  same. 

Rule  granted. 


249*]  *PH(ENIX,  Administrator,  «.  HILL. 

Executors  and  Administrators — Wrong  Action 
— Discontinue —  Costs. 

Where  an  executor  or  administrator  brings  a 
wrong  action,  by  mistake,  the  court  will  allow  nim 
to  discontinue  without  costs. 

THIS  was  an  action  brought  on  a  decree  of 
a  court  in  Scotland.  The  writ  was  re- 
turned at  the  November  Term,  in  1806,  and 
the  defendant  was  discharged  on  common  bail, 
the  plaintiff  not  being  able  to  show  a  sufficient 
cause  of  action.  A  rule  was  afterwards  entered 
for  the  plaintiff  to  declare,  and  he  now  ap- 
plied for  leave  to  discontinue  without  payment 
of  costs. 

Per  Curiam.  There  is  no  evidence  that  the 
administrator,  knowingly,  brought  a  wrong 
action,  and  we  are  not  to  presume  it.  We  are, 
therefore,  of  opinion  that  he  ought  to  be  al- 
lowed to  discontinue  without  the  payment  of 
costs. 

Rule  granted. 

Cited  in-4  Cow..  552 :  1  Paige,  83 ;  2  Barb.,  376 ;  9 
How.  Pr.,  344 ;  5  Abb.  Pr.,  230 ;  1  Sheld.,  428. 

6U4 


QUIN  v.  RILEY. 

Notice — Excuse — Counter  Affidavits. 

Counter  affidavits  may  be  read  as  to  the  suf- 
ficiency of  an  excuse  for  not  giving  notice  of  a 
motion  for  the  first  day  of  term. 

MR.  GOLDEN,  for  the  defendant,  moved  to 
set  aside  the  inquest  taken  in  this  cause, 
on  the  usual  affidavit  of  merits.  He  also  read 
an  affidavit,  explaining  the  reason  why  a  notice 
of  the  application  for  the  first  day  of  the  term 
had  not  been  given. 

Mr.  T.  A.  Emmet,  contra,  offered  a  counter 
affidavit  as  to  the  reasons  assigned  for  not 
making  the  application  earlier. 

Mr.  Golden  objected,  that  by  the  practice  of 
the  court,  no  counter  affidavit  could  be  received : 

But  the  Court  said  that  the  rule  about  coun- 
ter affidavits  applied  only  to  the  question  of  a 
defense  on  the  merits,  and  not  as  to  the  suf- 
ficiency of  the  excuse  for  not  giving  notice  of 
the  application  for  the  first  day  of  the  term. 

Mr.  Emmet  then  read  the  counter  affidavit. 

Per  Curiam.  We  think  the  excuse  was  suf- 
ficient. The  defendant  must  take  his  rule. 

Rule  granted. 


*HEWETT  0.  FITCH.        [*25O 

Issue  of  Usury. 

An  issue  to  try  the  fact  of  usury,  on  a  judgment, 
will  not  be  awarded,  unless  the  usury  be  denied,  or 
the  fact  is  put  in  doubt. 

MR.  HOPKINS,  for  the  defendant,  moved 
to  set  aside  a  judgment  which  had  been 
entered  upon  a  warrant  of  attorney,  on  the 
ground  of  usury,  which  was  disclosed  in  the 
defendant's  affidavit. 

Mr.  Edwards,  contra,  said  that  the  proper 
course  was  to  award  an  issue  to  try  the  fact  of 
usury.  (Starr  v.  Schuyler,  ante,  139.)  He  of- 
fered no  counter  affidavit. 

Per  Curiam.  When  the  fact  is  put  in  doubt, 
we  award  an  issue,  which  is  merely  to  inform 
the  conscience  of  the  court.  But  where  the- 
usury  is  not  denied,  nor  any  doubt  suggested, 
there  can  be  no  occasion  for  that  proceeding. 

Rule  granted. 
Cited  in— 5  Johns.  Ch.,  141. 


KLEECKE  v.  STYLES. 

Practice — Service  of  Declaration    and   Notice. 

Where  the  copy  of  the  declaration  and  notice  to 
plead  are  served  upon  the  defendant  personally, 
and  he  afterwards  employs  an  attorney,  who  gives 
notice  of  his  retainer,  the  declaration  and  rule  to 
plead  need  not  be  served  de  novo  on  the  attorney : 
but  he  must  plead  in  20  days  after  the  service  of  the 
first  notice. 

Citation— Hallett  v.  Moore,  July,  1802. 

MR.   FISK,  for  the  defendant  moved  to  set 
aside  the  default  and  all  subsequent  pro- 
ceedings in  this  cause,  for  irregularity.     He 
read   an  affidavit  stating  that  on  the  7th  of 
March  last  the  defendant's  attorney  gave  due 
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notice  of  bis  being  -reined, as-  attorney  for  the 
defendant,  and  also  a  'notice  that  special  bail 
had  been  put  in,  and  that  the  bail-piece  was 
filed  in  the  clerk's  office  at  Albany,  on  the  4th 
March. 

Mr.  D.  B.  Offden,  contra,  read  an  affidavit 
that  a  copy  of  the  declaration,  with  notice 
of  a  rule  to  plead,  was  served  on  the  defendant 
personally,  on  the  4th  day  of  February,  before 
any  notice  of  a  retainer  by  the  defendant's  at- 
torney, and  that  the  default  was  regularly  en- 
tered, after  the  expiration  of  the  20  days. 

Per  Curiam.  Where  a  copy  of  the  declara- 
tion and  notice  of  the  rule  to  plead  have  been 
served  on  the  defendant  personally,  and  the 
plaintiff's  attorney,  afterwards,  received  notice 
of  a  retainer  from  an  attorney  for  the  defend- 
ant, he  need  not  serve  a  copy  of  the  declara- 
tion, or  notice  of  the  rule  to  plead,  de  novo,  on 
251*]  the  defendant's  attorney;  *but  the  de- 
fendant is  bound  to  plead  in  20  days  from  the 
first  notice.  It  was  so  decided  in  July  Term, 
1802,  in  the  case  of  Hallett  v.  Moore,  and  which 
was  a  case  of  bail.  It  is  otherwise,  where  the 
service  of  the  declaration  and  notice  is  by  put- 
ting them  up  in  the  clerk's  office.  (See  the  5th 
rule  of  April  Term,  1796.) 

Rule  refused. 

Cited  in— 1  Mason.  110,  113,  116;  Gilp.,  468;  2 
Cranch,  C.  C.,  163 ;  1  Sum.,  344. 


BIAYS  v.  MERRIHEW. 
Depositions — Objection  to  Commissioners. 

Objections  to  commissioners  named  to  take  the 
examination  of  witnesses  abroad  will  not  be  re- 
ceived upon  mere  suggestion,  but  there  must  be  an 
affidavit  of  the  grounds  of  objection. 

MR.  HOPKINS  moved  for  a  commission  to 
take  the  examination  of  witnesses,  in  this 
cause,   residing  at  Baltimore.     The  commis- 
sioners were  named  in  the  notice. 

Mr.  J.  Raddiff,  contra,  suggested  that  one 
of  the  commissioners  named  was  an  agent  of 
the  plaintiff,  and  might  be  so  far  interested 
as  to  render  him  unfit  to  be  a  commissioner. 

Per  Curiam.  The  court  will  not  receive  the 
objection,  on  a  mere  suggestion  of  counsel. 
You  must  produce  an  affidavit  to  satisfy  the 
court  that  there  are  reasons  for  believing  that 
either  of  the  commissioners  will  not  be  dis- 
interested or  impartial. 

Rule  granted. 


252*]   *HACKLEY,  Survivor,  &c., 

v. 
HASTIE  AND  PATRICK. 

Jury —  Verdict. 

If  the  jury  take  a  paper  out  with  them  when  they 
deliberate  on  their  verdict,  but  never  look  at  it,  the 
verdict  will  not  be  set  aside  on  that  account. 

Citation— Cro.  Eliz.,  189. 

MR.  WELLS,  in  behalf  of  the  defendants, 
moved  to  set  aside  the  verdict  given  for 
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the  plaintiff  in  this  cause,  for  irregularity. 
He  read  an  affidavit,  stating  that  at  the  trial 
of  the  cause  the  jury,  when  they  went  out  to 
consider  of  the  verdict,  took  with  them  a  com- 
mission for  the  examination  of  certain  witness- 
es, with  the  interrogatories  and  depositions 
annexed,  a  paper  attached  to  which  had  been 
read  in  evidence  on  the  trial  of  the  cause,  and 
that  no  consent  of  the  counsel  was  given  for 
the  purpose.  He  cited  Cro.  Eliz.,  189  ;  1  Sid., 
235. 

Mr.  Golden,  contra,  read  the  affidavits  of 
three  of  the  jurors,  who  tried  the  cause,  that 
the  papers  mentioned  were  not  read  by  the 
jury  ;  and  that  the  only  question  on  which 
they  had  any  doubt  was  relative  to  a  set-off  of 
a  sum  due  to  Hastie  alone.  He  cited  Trials 
per  pats  248,  257  ;  Viner,  Trial,  472  ;  Buller's 
N.  P..  308. 

Per  Curiam.  The  decisions  on  this  subject 
to  be  found  in  the  books  are  contradictory. 
Some  of  (he  ancient  cases  are  very  strict  ;  but 
of  late  years  courts  have  been  inclined  to  be 
less  rigid,  and  to  decide  according  to  the  real 
justice  of  the  case.  If  the  jury  have  never 
looked  at  the  papers,  nor  have  been  influenced 
by  them,  there  can  be  no  just  cause  for  setting 
aside  the  verdict.  This  is  very  different  from 
the  case  of  Metcalf  v.  Deane,  cited  from  Croke, 
where  one  of  the  witnesses  recited  his  evidence 
to  the  jury,  after  they  had  retired  to  consider 
of  their  verdict. 

Rule  refused. 

Cited  in— 17  Johns.,  323 ;  1  Cow.,  221 ;  7  Wend.,  423 ; 
24  Wend.,  186 ;  9  N.  Y.,  175 ;  55  Barb.,  499 ;  4  Bos.,  510 ; 
5  Sand.,  222;  38  Super.,  489. 
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STEDDIFORD  AND  MARSCHALK. 

Default — Inquest — Motion   to  set  Aside — Stipu- 
lated Verdict. 

On  a  motion  to  set  aside  an  inquest  by  default 
against  two  defendants,  one  having  previously  been 
discharged  as  an  insolvent,  the  court  refused  the 
rule  upon  the  plaintiff's  stipulating  to  enter  a  ver- 
dict for  the  defendant  who  was  discharged,  &c. 

rPHE  defendants  in  this  cause  pleaded  sepa- 
-L  rately,  and  an  inquest  was  taken  by  de- 
fault against  both  of  them  at  the  last  sittings 
in  New  York. 

Mr.  WeUs,in  behalf  of  Marschalk,  now  moved 
to  set  aside  the  inquest.  He  read  an.  affidavit 
that  the  defendants  had  pleaded  separately, 
and  that  the  defendant  Marschalk  had  a  good 
defense  on  the  merits.  It  appeared  that  he 
had  been  regularly  discharged  under  the  In- 
solvent Act. 

Mr.  R.  Bogardus,  contra,  offered  to  stipu- 
late not  to  proceed  against  Marschalk,  and 
that  a  verdict  might  be  entered  for  him  on  the 
postea. 

Per  Curiam.  On  the  offer  of  the  plaintiff 
to  have  a  verdict  entered  for  the  defendant 
Marschalk,  we  see  no  reason  for  setting  aside 
the  inquest,  as  he,  by  the  offer,  will  have  the 
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full  benefit  of  his  discharge.  On  condition, 
therefore,  that  the  plaintiff  performs  his  stipu- 
lation in  ten  days,  we  refuse  the  rule. 

Rule  refuted. 


HACKLEY  «.  HASTIE  AND  PATRICK. 

Stay   of   Proceedings — New    Trial— Rule   Nisi 
for  Judgment. 

Where  a  Judge's  order  has  been  obtained  to  stay 
proceedings  on  a  verdict,  the  party  in  whose  favor 
the  verdict  was  given  may,  nevertheless,  enter  a 
rule  ntoi  for  Judgment  on  the  fourth  day  of  the  next 
term. 

AFTER  a  verdict  for  the  plaintiff  in  this 
cause,  at  the  last  sittings,  the  defendants 
obtained  a  judge's  order  for  the  stay  of  pro- 
ceedings, which  was  regularly  served  before 
the  term.  The  plaintiff's  attorney,  notwith- 
standing the  order,  filed  the  postea  on  the  fourth 
day  of  the  term,  and  entered  a  rule  for  judg- 
ment, nisi,  &c. 

Mr.  Wells,  for  the  defendants,  now  moved 
to  vacate  the  rule  entered,  on  the  ground  that 
after  the  service  of  the  order  to  stay  pro- 
ceedings, no  further  step  could  be  taken  in  the 
cause. 

Mr.  Golden,  contra.  The  entry  of  a  rule  nisi 
was  regular.  It  cannot  prejudice  the  defend- 
ants ;  for  no  judgment  is  entered  up  ;  and  in 
case  the  verdict  is  set  aside,  the  rule  will  be  a 
mere  nullity.  If  the  party  is  not  allowed  to 
254*]  file  *his  postea,  and  enter  the  rule  con- 
ditionally, he  may  be  delayed  a  term  where 
the  motion  for  a  new  trial  is  decided  at  Al- 
bany, or  so  late  in  term  that  there  is  not  time 
for  the  rule  for  judgment  to  be  entered,  or  to 
•expire. 

Per  Curiam.  The  entering  of  a  rule  nisi  for 
judgment  cannot  prejudice  the  defendant,  and 
if  not  done  on  the  fourth  day  of  term,  may 
produce  inconvenience  to  the  plaintiff,  in  case 
a  new  trial  should  be  refused.  No  judgment 
can  be  entered  up,  until  the  motion  for  a  new 
trial  is  decided. 

Rule  refused. 
Cited  in-9  N.  Y.,  175. 


LIVINGSTON 

v. 
THE  EXECUTORS  OF  LIVINGSTON. 

Pleading — Arrest  of  Judgment — Conditions. 

Where  there  was  a  special  count,  and  several 
money  count*  in  a  declaration,  and  after  interlocu- 
tory judgment  for  want  of  a  plea,  damages  were 
separately  assessed  on  each  count,  and  judgment 
was  arrested  on  the  first  count,  the  inquisition  on 
the  other  counts  was  set  aside,  and  the  defendant 
allowed  to  plead  upon  terms. 

THE  declaration  in  this  cause  contained  sev- 
eral counts.  The  first  was  a  special  count 
for  a  legacy,  and  the  others  were  the  usual 
money  counts.  The  plaintiff  entered  an  inter- 
locutory judgment  for  want  of  a  plea,  and 
damages  were,  separately  assessed  on  each 
count.  On  the  last  day  of  the  last  term,  a  mo- 
tion was  made  and  argued  in  arrest  of  judg- 
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ment,  but  remained  undecided  until  this  term, 
when  judgment  was  arrested  on  the  first  count. 
(See  ante,  p.  189.) 

Mr.  Hoffman,  for  the  defendants,  now  moved 
to  set  aside  the  inquisition  taken  on  all  the 
other  counts,  and  for  leave  to  plead  to  them. 
He  read  an  affidavit,  stating  that  the  plaintiff 
had  no  other  cause  of  action  against  the  de- 
fendants than  what  was  stated  in  the  first 
count,  the  money  counts  being  added  as  mat- 
ter of  course,  and  not  because  the  plaintiff  had 
distinct  causes  of  action,  and  that  he  was  not 
informed  that  damages  were  seoarately  assess- 
ed on  the  several  counts,  untif  after  the  last 
term.  He  contended,  on  the  ground  of  merits, 
and  of  surprise,  and  as  this  was  a  case  of  ex- 
ecutors, one  of  whom  was  absent  in  Europe 
when  the  suit  was  commenced,  and  still  is  ab- 
sent, that  the  inquest  ought  to  be  set  aside. 

Messrs.  E.  Williams  and  J.  Raddiff,  contra. 

*Per  Curiam.  The  defendants  may  [*255 
take  their  rule  to  set  aside  the  inquest,  on  the 
following  terms  :  to  pay  the  costs,  not  to  plead 
the  statute  of  limitations,  but  issuably,  and  to 
take  short  notice  of  trial,  and  consent  that  the 
venue  be  changed  into  such  county  as  the 
plaintiff  may  elect  for  the  trial  of  the  cause. 

Rule  granted. 


BUNN,  Survivor,  &c.,  Assignee  of  GRAHAM, 

9. 
HOYT,  Survivor,  &c. 

Sealed    Verdict — Irregularity  —  New    Evidence. 

A  verdict  will  not  be  set  aside  on  the  ground  of 
newly  discovered  evidence,  merely  to  give  the  party 
an  oppportunity  to  impeach  the  credit  of  the  wit- 
nesses sworn  at  the  trial. 

Where  a  jury  deliver  a  sealed  verdict  to  the 
court,  and  on  being  polled,  one  of  them  disagrees 
to  the  verdict,  the  Judge  may  send  the  jury  out 
again  to  agree  on  their  verdict. 

MR.  RIKER,  moved  to  set  aside  the  verdict 
in  this  cause  for  irregularity,  and  for  a 
new  trial,  on  the  ground  of  material  evidence 
discovered  since  the  trial.  From  the  affidavits 
which  were  read,  the  following  facts  appeared: 
This  was  an  action  of  as&umpsit  against  the  de- 
fendant, as  the  agent  of  Graham  in  the  sale  of 
a  ship.  The  cause  was  tried  at  the  last  sit- 
tings in  New  York,  before  Mr.  Chief  Justice 
Kent. 

After  the  charge  of  the  judge,  the  jury  re- 
tired from  the  bar  to  consider  of  their  verdict, 
and  after  being  together  several  hours,  they 
separated,  and  the  next  morning  delivered  to 
the  court  a  verdict  sealed  up  for  the  plaintiff. 
When  the  verdict  was  read,  the  counsel  for 
the  defendant  requested  that  the  verdict  might 
be  taken  by  the  polls,  and  one  of  the  jurors, 
on  being  asked  whether  he  agreed  to  the  ver- 
dict as  read,  said  that  he  could  not  agree  to 
it ;  that  he  had  signed  the  sealed  verdict  as  a 
matter  of  accommodation,  but  he  thought  it 
unconscientious,  and  could  not  assent  to  it. 
The  judge  then  directed  the  jury  to  retire,  and 
reconsider  their  verdict,  to  which  the  defend- 


i     NOTE.— Neurfj/  discovered  evidence — When  ground, 

I  for  a  new  trial. 

\     See  Halsey  v,  Watson,  1  Cai.,  24,  note. 
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ant's  counsel  objected  ;  but  the  jury  were  sent 
out,  and  after  being  absent  for  some  time,  they 
gave  information  to  the  court  that  they  could 
not  agree  on  their  verdict,  upon  which  they  were 
informed,  by  the  direction  of  the  judge,  that 
they  must  agree.  After  having  been  out  sev- 
256*]  eral  hours,  *they  returned  with  a  ver- 
dict for  the  plaintiff  for  the  same  damages  as 
before. 

The  newly  discovered  evidence  went  to  im- 
peach the  credit  of  the  material  witness  for 
the  plaintiff  on  the  trial. 

To  show  that  the  verdict  was  irregularly 
taken,  the  counsel  cited  Trials  per  pais,  249, 
310  ;  2  Salk.,  645  ;  2  Tidd,  817. 

Messrs.  Hopkins  and  J.  Radcliff,  contra,  were 
stopped  by  the  court,  as  to  the  first  point.  As 
to  the  other  ground,  they  observed  that  ver- 
dicts were  never  set  aside,  merely  to  let  in  evi- 
dence to  impeach  the  testimony  given  at  the 
first  trial.  It  should  be  newly  discovered  evi- 
dence of  some  material  fact  not  before  shown 
to  the  jury. 

Mr.  Golden,  in  reply,  said  that  though,  on 
an  application  for  a  new  trial,  you  cannot  ob- 
ject to  the  competency  of  the  witnesses  who 
have  been  sworn  on  the  former  trial,  yet  there 
is  no  reason  why  you  may  not  show,  by  newly 
discovered  evidence,  that  the  witnesses  swore 
falsely. 

Per  Curiam.  There  has  been  no  irregular- 
ity shown  to  render  it  proper  to  set  aside  the 
verdict ;  nor  does  the  affidavit  of  newly  dis- 
covered evidence  disclose  sufficient  to  support 
the  application  for  a  new  trial.  A  verdict  is 
never  set  aside  to  give  the  party  an  oppor- 
tunity of  impeaching  the  credit  of  witnesses 
sworn  at  a  former  trial.  The  evidence  should 
be  of  some  material  fact,  which  would  induce 
the  belief,  that  if  proved  to  the  jury,  it  would 
so  far  influence  their  minds  as  to"  produce  a 
different  verdict. 

Rule  refused. 

Cited  in— 4  Johns.,  425 ;  5  Johns.,  250 :  2  Wend.,  a55 : 
2Denio,  109;  16  N.  Y.,  446 ;  52  N.  Y.,  440 ;  2  Hun, 
273;  7  Barb.,  276;  67  Barb.,  412;  12  How.  Pr.,  431; 
8  Abb.,  N.  S.,  211 ;  4  T.  &  C.,  661 ;  1  Sweeney,  474 ;  47 
Super..  287 ;  Heinp.,  259 ;  21  Wis.,  636. 


257*]    *HARRIS  v.  WADSWORTH. 

Pleading — Amendment. 

Amendment  of  the  declaration,  by  adding  a  new 
count,  in  covenant. 

Citation— 2  Johns.,  206. 

THIS  was  an  action  of  covenant,  upon  a 
covenant  of  seisin  in  a  deed. 

Mr.  P.  W.  Radcliff,  for  the  plaintiff,  moved 
to  amend  the  declaration  in  this  cause,  by  add- 
ing certain  words  mentioned  in  the  notice,  and 
also  a  new  and  distinct  count,  upon  the  cove- 
nant for  quiet  enjoyment,  contained  in  the 
deed. 

Mr.  Hopkins,  contra,  read  an  affidavit,  stat- 
ing that  pleas  were  put  in  in  September,  1806, 
to  which  the  plaintiff  demurred,  and  the  de- 
fendant joined  in  demurrer ;  that  the  demurrer 
was  noticed  for  argument  in  November  Term, 
1806,  at  which  term,  on  notice  of  a  motion  to 
JOHNS.  REP.,  3. 


that  purpose,  the  plaintiff,  by  leave  of  the 
court,  withdrew  the  demurrer,  on  payment  of 
costs ;  but  has  not  since  replied,  or  taken  any 
step  in  the  cause,  except  to  give  notice  of  the 
present  motion.  He  cited  Sackettv.  Thompson 
(2  Johnson,  206). 

Per  Curiam.  The  case  of  Sackett  v.  Thomp- 
son was  much  stronger  than  the  present.  The 
court  have  a  liberal  discretion  in  regard  to 
amendments,  and  we  think  it  reasonable  in 
this  case  that  the  motion  should  be  granted. 

Rule  granted. 
Cited  in— 1  Gall.,  124. 


ROB  AND  NEILSON  «.  MOFPAT. 

Service  on  Sunday — Sheriff's  Return — Default 
Set  Aside. 

Where  a  writ  was  served  on  Sunday,  and  the 
sheriff  returned  cepi  corpus,  on  which  the  plaintiff 
proceeded,  and  obtained  judgment  by  default  and 
execution,  the  court  ordered  all  the  proceedings  to 
be  set  aside,  with  costs,  on  condition  that  no  ac- 
tion should  be  brought  against  the  sheriff  for  a 
false  imprisonment. 

MR.  ROOT,  for  the  defendant,  moved  to  set 
aside  the  judgment  and  execution  in  this 
cause,  for  irregularity.  He  read  an  affidavit 
stating  that  the  deputy  of  the  sheriff,  to  whom 
the  capias  ad  respondendum  was  directed 
in  the  cause,  called  on  the  defendant 
on  the  Sunday  preceding  the  second  Mon- 
day of  November  last,  and  asked  the  de- 
fendant *whether  he  would  consent  [*258 
to  a  service  of  the  writ  on  that  day,  which  was 
objected  to ;  and  that  no  writ  was  served  on 
the  defendant  before  or  after  that  day.  That 
supposing  the  writ  would  of  course  be  returned 
nun  est  inventus,  the  defendant  paid  no  fur- 
ther attention  to  the  cause,  nor  did  he  know  of 
any  proceedings  until  he  was  served  with  an 
execution. 

Mr.  I.  V.  D.  Scott,  contra.  The  truth  or 
falsity  of  a  return  is  not  to  be  tried  by  affida- 
vit. The  defendant  ought  to  seek  his  remedy 
by  an  action  against  the  sheriff  for  a  false 
return. 

Per  Curiam.  The  defendant  may  take  a 
rule  to  set  aside  the  judgment  and  execution, 
with  costs,  provided  he  stipulates  not  to  bring 
an  action  against  the  sheriff  for  a  false  impris- 
onment. 

Rule  granted. 
Distinguished— 22  Hun,  385. 


BRIGGS 

v. 
BRIGGS,  Administrator  of  BRIGGS. 

Affidavit  to  Set  Aside  Default. 

An  affidavit  of  the  defendant's  attorney,  stating 
that "  he  was  informed  and  verily  believed  that  the 
defendant  had  a  substantial  defense  on  the  merits," 
is  not  sufficient  to  set  aside  a  default  entered  in  the 
cause. 

R.  GRIFFIN,  for  the  defendant,  moved  to 
set  aside  the  default,  on  an  affidavit  of 
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the  attorney  for  the  defendant,  that  "he  was 
informed  and   verily  believed  the  defendant 
had  a  good  and  substantial  defense  upon  the 
merits." 
Mr.  If.  Bleecker,  contra. 

Per  Curiam.  The  affidavit  is  not  sufficient. 
It  does  not  state  that  the  attorney  derived  his 
information  from  the  defendant  or  from  his 
counsel,  nor  from  whom  it  was  obtained.  The 
rule  must  be  denied. 

Rule  refused. 


259*]  *JACKSON,  ex.  dem.  AIKINS  ET  AL., 

v. 
BANKCRAFT. 

Communion — Unnecessary  Parties. 

A  rule  for  a  commission  is  not  granted  until  after 
issue  joined  in  the  cause.  Where  the  names  of  per- 
sons who  are  dead  are  inserted  as  lessors  of  the 
plaintiff  in  an  action  of  ejectment,  the  court  will 
order  them  to  be  struck  out  of  the  declaration. 

MR.  E.  WILLIAMS,  for  the  defendant, 
moved  for  a  commission  to  take  the  ex- 
amination of  witnesses ;  and  also  to  strike  out 
the  names  of  Rogers  and  Aikins,  two  of  the 
lessors  of  the  plaintiff,  on  an  affidavit  stating 
that  they  were  dead. 

Mr.  Hopkins,  contra,  objected  that  the  cause 
was  not  stated  to  be  at  issue ;  and  read  an  affi- 
davit that  Aikins,  one  of  the  lessors  of  the 
plaintiff,  alleged  to  be  dead,  was  believed  to 
be  living. 

Per  Curiam.  The  rule  for  a  commission 
must  be  denied  ;  but  we  grant  the  rule  to  strike 
out  the  name  of  Rogers,  one  of  the  lessors  of 
the  plaintiff.  The  practice  of  inserting  the 
names  of  persons  as  lessors  of  the  plaintiff  in 
ejectment,  unnecessarily,  is  often  abused,  and 
ought  to  be  restrained.  And,  considering  the 
remote  situation  of  the  attorney  of  the  plaintiff, 
we  grant  him  leave  until  the  next  term,  to  pro- 
duce a  further  affidavit  as  to  Aikins. 

Rule  refused. 
Cited  in-3  Wend.,  153. 


DAVIS  r.  GRAINGER,  Manucaptor. 

Rule — Condition — General  Issue — Plea  in  Abate- 
ment— Issuable  Plea. 

Where  a  rule  has  been  granted  upon  condition  of 
pleading  issuably,  and  the  defendant  pleads  the  gen- 
eral issue,  and  also  that  another  action  for  the  same 
cause  had  been  previously  commenced,  und  was 
pending,  the  second  plea,  though  pleaded  in  the 
form  of  a  pl«>a  in  bar,  was  held  to  be  in  abatement, 
and  not  an  issuablc  plea,  and  so  fur  vitiated  the  first 
pica,  as  not  to  be  a  fulfillment  of  the  condition  of 
the  rule. 

MR,  HOPKINS,  for  the  defendant,  moved 
to  set  aside  the  default  and  subsequent 
proceedings  in  this  cause.  It  appeared  that  a 
rule  had  been  obtained  at  the  last  term,  to  stay 
the  proceedings  against  the  defendant,  on  the 
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bailbond,  upon  the  usual  terms  of  paying  costs 
and  pleading  issuably.  The  defendant  pleaded 
the  general  issue,  and  also  that  the  plaintiff 
had  previously  commenced  another  suit  for 
the  same  cause  of  action,  which  was  pending 
in  *this  court.  The  second  plea  was  [*2<JO 
in  the  form  of  a  plea  in  bar,  and  concluded 
with  a  verification. 

Mr.  II.  Bleecker,  contra,  contended  that  the 
second  plea,  though  in  the  form  of  a  plea  in 
bar,  was  in  fact  a  plea  in  abatement ;  and  by 
adding  a  plea  in  abatement,  the  first  plea  was 
vitiated,  so  as  not  to  be  a  compliance  with  the 
condition  of  the  rule  to  plead  issuably.  He 
cited  3  Term,  305  ;  2  Lev.,  197. 

Per  Curiam.  The  second  plea  is  not  an 
issuable  plea,  according  to  the  meaning  of  the 
rule,  in  whatever  form  it  may  be  pleaded.  It 
is  clearly  a  plea  in  abatement.  Besides,  the 
rule  was  granted  as  a  favor,  and  the  condi- 
tions of  it  are  to  be  strictly  performed. 

Rule  refused. 

Cited  in-3  Wend.,  153;  6  How.  Pr.,  449. 


THOMPSON  AND  COLES,  Assignees  of  BEN- 
NET  ET  AL., 
V. 

PARKER. 

Referee — Refusal  to  Report — Attachment. 

Where  referees  appointed  by  a  rule  of  the  court 
refuse  to  make  a  report,  the  proper  course  is  to 
proceed  by  attachment  against  them. 

MR.  R.   BOGARDUS,  for   the   defendant, 
moved  to  vacate  the  rule  of  reference  in  this 
cause,  on  an  affidavit  stating  that  the  referees 
had  met  and  heard  the  parties,  and  agreed  upon 
an  award  ;  but  though  often  requested  to  make 
up  and  sign  a  report,  they  had  refused  to  do  so. 
Mr.  Golden,  contra.     The  referees,  being  ap- 
pointed by  the  court,  may  be  compelled,  by 
attachment,  to  make  a  report,  which  is  the 
proper  course  of  proceeding. 

Per  Curiam.  The  proper  course  to  compel 
the  referees  to  report  is  to  proceed  by  attach- 
ment. The  motion  must  be  denied. 

Rule  refused. 


*CHARLES  v.  STANSBURY.  [*261 

Service  of  Notice. 

Service  of  a  notice  on  Thursday,  of  an  intended 
motion  on  Monday  following,  is  sufficient. 

A  NOTICE  in  this  cause  had  been  served  ou 
Thursday,  of  an  intended  motion  to  be 
made  on  the  Monday  following,  being  the  first 
day  of  term.  It  was  objected  that  the  last  day 
being  Sunday,  there  was  not  a  four  days' 
notice.  But  the  court  said  that  Monday  may 
be  considered  as  the  last  day ;  that  such  a 
notice  had  always  been  held  sufficient,  and 
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that  in  all  notices,  one  day  was  to  be  taken  in- 
clusive, and  the  other  exclusive. 

Mr.   Talbot  for  the  plaintiff. 

Mr.  Johnson  for  the  defendant. 

Rule  granted. 

Cited  in-11  Barb.,  97;  7  How.  Pr.,  373;  23  Mich., 

394. 


Application  for  Admission   to  Bar — Certificate 
of  Clerkship. 

Attorney's  certificate  of  clerkship. 
JOHNS.  REP.,  8. 


ON  the  application  of  A.  B.  to  be  admitted 
to  an  examination  as  an  attorney  of  this 
court,  the  certificate  of  clerkship  by  the  at- 
torney was,  that  the  clerk  "  had  regularly  pur- 
sued the  study  of  the  law,  under  his  direction 
and  superintendence,"  &c.  The  court  said 
that  the  certificate  was  insufficient ;  that  the 
attorney  ought  to  certify  that  the  clerk  has 
served  his  clerkship,  regularly,  in  the  office  of 
such  attorney.1 

1. — Mr.  Justice  Thompson  was  absent  during1  the 
whole  of  this  term,  from  indisposition. 
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RUGGLES  v.  KEELER. 

Awumpsit  —  Set-off  —  Statute  of  Limitations  — 
Foreigners. 

In  an  action  of  axntmpsit,  brought  in  this  State, 
the  defendant  may  set  off  demands  against  the 
plaintiff,  arising'  when  both  parties  resided  in  the 
State  of  Connecticut,  and  which,  if  sued  for  there, 
would  be  barred  by  the  statute  of  limitations  in 
that  State,  provided  six  years  have  not  elapsed  since 
the  plaintiff  came  into  this  State. 

The  saving  in  the  statute  of  limitations  extends 
to  foreigners  or  those  who  have  resided  altogether 
out  of  the  State,  as  well  as  to  citizens  of  the  State, 
who  may  be  absent  for  a  time.  Courts  in  this  State, 
in  actions  on  foreign  contracts,  are  not  governed 
by  the  statutes  of  limitations  in  other  States  where 
such  contracts  were  made. 

Citations—  2  Vern.,540;  3  Wils.,  145;  2  Bl.  Rep., 
723  ;  1  Cai.,  402. 


case  came  before  the  court  on  a  return 
JL  to  a  writ  of  error  lo  the  Dutcbess  Common 
Pleas.  Keeler  declared  against  Ruggles  in  the 
court  below,  on  a  promisory  note  given  by 
Ruggles  to  Keeler,  for  $84.34,  payable  on  de- 
mand, and  dated  the  4th  April,  1803.  There 
were  also  counts  for  money  lent,  money  paid, 
and  money  had  and  received  to  the  use  of  the 
264*]  plaintiff.  *The  defendant  pleaded  non 
oMtumpirit,  with  notice  that  he  would  give  in 
evidence  that  the  note  was.  on  the  28th  March, 
1806,  assigned  to  one  Walker  Lewis,  and  that 
the  said  Walker  Lewis  was  indebted  to  the 
defendant  in  the  sum  of  $150,  for  work  and 
labor,  &c.,  and  for  goods  sold,  &c..  and  for 
money  lent,  &c.,  and  for  money  had  and  re- 
ceived, &c.,  which  sums  the  defendant  would 
set  off,  &c. 

On  the  trial,  in  June,  1807,  the  plaintiff  be- 
low proved  the  note,  which  was  payable  to 
Keeler,  but  not  expressed  to  be  payable  to  his 
order.  The  defendant  proved  that  the  note 
had  been  sold  to  Walker  Lewis,  and  was  his 
property  at  the  commencement  of  the  suit, 
and  that  Walker  Lewis  was  an  inhabitant  of 
the  State  of  Connecticut  ;  and  that  Ruggles, 
the  defendant,  had  resided  in  this-  State  since 
the  1st  day  of  April,  1802,  previous  to  which 
time  he  had  always  resided  in  Connecticut. 
The  defendant  then  offered  to  prove,  that  be- 
tween February,  1796,  and  March,  1797,  he 
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had  rendered  services  for  W.  Lewis  to  the- 
value  of  $133,  and  that  in  January,  1797.  he 
sold  goods  to  him  to  the  value  of  $68  But 
this  was  objected  to,  on  the  ground  that  it  was 
more  than  six  years  since  a  right  of  action 
accrued  to  the  defendant  to  recover  these 
demands  ;  and  it  was  shown,  that  by  the  stat- 
ute of  limitations  of  Connecticut,  the  defend- 
ant could  not  enforce  those  demands  in  that 
State  after  six  years,  and  that  those  demands 
must  be  barred  by  the  statute  of  limitations  of 
Connecticut  and  of  this  State.  The  court  below 
decided  that  the  evidence  was  inadmissible. 
A  bill  of  exceptions  was  tendered  to  this  opin- 
ion, and  upon  this  bill  of  exceptions,  Ruggles, 
the  defendant  below,  brought  his  writ  of  error 
to  this  court. 

Mr.  P.  Ruggles,  for  the  plaintiff  in  error.  The 
evidence  to  show  that  Lewis  was  indebted  to 
Ruggles  ought  not  to  have  been  rejected.  Lewis 
was  an  inhabitant  of  the  State  of  Connecticut, 
and  never  resided  in  this  State.  By  the  pro- 
viso of  the  statute  of  limitations  of  this  State 
(Laws  of  N.  Y.,  Vol.  I.,  p.  561,  sec.  5),  where 
a  debtor  is  out  of  the  State,  the  right  of  the 
creditor  to  *bring  his  action  is  saved,  [*2(>5 
until  six  years  after  the  return  of  the  debtor  to- 
the  State. 

In  the  case  of  Nash  v.  Tupper  (1  Caines,  402), 
it  was  expressly  decided,  that  where  parties 
were  sued  in  this  State,  the  court  would  not 
regard  the  statute  of  limitations  of  another 
State  where  the  contract  was  made,  but  would 
be  governed  by  our  own  statute  of  limitations  ; 
that  the  lex  loci  contractus  applies  only  to  the  con- 
struction or  interpretation  of  the  contract,  but 
that  the  remedy  must  be  prosecuted  according- 
to  the  law  of  the  country  in  which  the  action 
is  brought.  The  same  principle  was  recog- 
nized in  the  case  of  Smith  v.  Spinotta  (2  Johns., 
198).  Agreeably  to  this  principle,  the  Su- 
preme Court  o'f  the  State  of  Massachusetts, 
in  the  case  of  Pearwll  v.  Diright  (2  Tyng's 
Mass.  Term.  Rep.,  84),  decided  that  the  statute 
of  limitations  of  this  State  could  not  be  pleaded 
in  bar  to  an  action  on  a  promissory  note  made 
in  this  State,  brought  in  the  State  of  Massa- 
chusetts against  the  maker,  who  was  an  inhab- 
itant of  that  State. 
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Mr.  J.  Tallmadge,  contra.  As  both  •  parties 
resided  out  of  the  State  at  the  time  the  con- 
tract was  made,  no  return  into  this  State  could 
have  been  contemplated.  (2  Dallas,  217.)  The 
case  does  not  come  within  the  words  of  the 
proviso  in  our  statute.  If  the  doctrine  con- 
tended for  on  the  other  side  be  correct,  many 
inconveniences  will  arise  ;  many  antiquated 
demands  will  be  revived  and  enforced.  A  debt 
which  has  become  barred  by  the  lapse  of  time 
limited  by  the  statute  of  this  State,  might  be 
recovered  in  Connecticut,  where  the  statute  of 
limitations  is  much  longer,  if  the  debtor  should 
happen  afterwards  to  go  to  that  State,  and  be 
there  arrested  ;  so  that  the  operation  of  the 
statute  of  this  State  would,  in  many  cases,  be 
defeated.  Again,  the  statute  of  limitations 
having  begun  to  run  in  Connecticut,  it  will  con- 
tinue to  run,  notwithstanding  the  removal  of 
the  plaintiff  into  this  State,  and  by  the  law  of 
Connecticut  the  debt  would  have  been  barred; 
the  statute  of  Connecticut,  therefore,  may  be 
pleaded  in  bar  of  the  action  here.  (Smith  v. 
Hill,  1  Wilson,  134.) 

Mr.  Ruggles,  in  reply.  The  arguments  on 
the  other  side  were  urged  in  every  possible 
26(>*]  shape,  and  at  great  length,  *in  the  case 
of  Nash  v.  Tapper.  The  only  question  is, 
whether,  in  a  suit  here,  we  are  to  be  governed 
by  the  statute  of  Connecticut,  or  by  our  own 
law.  If  the  court  is  to  be  governed  by  the 
statute  of  this  State,  then  the  plaintiff  in  error 
is  clearly  within  the  proviso,  for  the  statute 
could  not  begin  to  run  until  he  came  within 
the  jurisdiction  of  this  State.  The  exception 
is  general,  and  extends  as  well  to  foreigners  or 
persons  residing  out  of  the  State  as  to  natives 
who  have  gone  abroad.  (Strithorst  v.  Greame, 
2  Black.,  723.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  an  important  question 
arising  under  the  rules  of  prescription  which 
prevail  in  the  different  States.  An  inhabitant 
of  Connecticut  sues  here  upon  a  promissory 
note,  and  a  demand  arising  between  the  par- 
ties, while  they  were  respectively  inhabitants 
of  Connecticut,  is  now  offered  by  way  of  set- 
off.  This  demand  is  objected  to,  as  barred  by 
the  statute  of  limitations  of  Connecticut,  as 
well  as  of  this  State. 

The  first  question  which  naturally  arises  is, 
whether  the  Act  of  Limitations  of  this  State 
can  be  interposed  in  bar  to  the  matters  con- 
tained in  the  set-off. 

The  act  requires  that   all  actions  founded 
upon  any  contract,  without  specialty,  shall  be 
brought  within  six  years  next  after  the  cause 
of  action  accrued.     These  words  would,  un- 
doubtedly, unless  controlled  by  the  exception 
in    the  statute,    apply  even    to  the    case    of 
foreigners,  and    to  causes   of    action  arising  j 
abroad.     The  statute  of  21  Jac.  I.,  was  so  un- 1 
derstood  by  Lord  Ch.  Cowper,  in  the  case  of  j 
Duplein  v.    De  Rocen  (2  Vern.,  540),  which 
arose  shortly  before  the  statute  of  Anne,  and 
he  observed  that  "it  was  plausible  and  rea- 
sonable, that  the  statute  of  limitations  should  ! 
not  take  place,  nor  the  six  years  be  running, 
until  the  parties  came  within  the  cognizance 
of  the  laws  of  England  ;  but  that  must  be  left 
to  the  Legislature."     But  a    proviso    in  the 
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statute  of  Anne,  and  which  we  have  adopted 
in  our  Act  of  Limitations,  saves  the  operation 
of  the  statute,  if  the  party  shall  be  "out  of 
the  State,"  at  the  time  the  cause  of  action 
arises  against  him,  *and  the  statute  f*267 
does  not  begin  to  run  until  "  after  the  return  " 
of  the  defendant.  Whether  the  defendant  be 
a  resident  of  this  State,  and  only  absent  for  a 
time,  or  whether  he  resides  altogether  out  of  the 
State,  is  immaterial.  He  is  equally  within  the 
proviso.  If  the  cause  of  action  arose  out  of 
the  State,  it  is  sufficient  to  save  the  statute 
from  running  in  favor  of  the  party  to  be 
charged,  until  he  comes  within  our  jurisdic- 
tion. This  has  been  the  uniform  construction 
of  the  English  statutes,  which  also  speak  of 
the  return  from  beyond  seas  of  the  party  so 
absent.  The  word  "  return  "  has  never  been 
construed  to  confine  the  proviso  to  English- 
men who  went  abroad  occasionally.  The  ex- 
ception has  been  considered  as  general,  and 
extending  equally  to  foreigners  who  reside 
always  abroad.  This  was  evidently  the  opin- 
ion of  Lord  Talbot,  in  the  case  of  Duplein,  v. 
De  Roven.  In  Strithorst  v.  Greame  (3  Wils., 
145;  2  Black.  Rep.,  723,  S.  C.)  the  point 
was  so  ruled  by  the  Court  of  C.  B.  in  England. 

The  party  to  be  charged  by  the  set-off  not 
having  been  six  years  within  this  State  since 
the  cause  of  action  arose,  our  statute  of 
limitations  could  not.  therefore,  be  replied  to 
the  plea. 

The  next  question  is  upon  the  Connecticut 
statute  of  limitations. 

In  Nash  v.  Tupper  this  court  determined 
that,  we  were  bound  to  confine  ourselves  to 
our  own  statute  of  limitations,  and  could  not 
regard  that  of  any  other  State.  The  question 
arose  there  upon  a  replication  to  the  usual  plea 
of  non  assumpsit  infra  sex  annos.  The  repli- 
cation stated  that  the  cause  of  action  arose  in 
Connecticut,  and  that  the  demand  was  not  bar- 
red by  the  Act  of  Limitations  of  that  State,  and 
upon  demurrer,  this  replication  was  held  ill  ; 
and  whether  we  consider  the  question  upon 
principle  or  authority,  I  am  satisfied  that  the 
decision  in  that  case  was  correct.  The  general 
doctrine  which  we  there  recognized  goes  far 
towards  settling  the  present  question.  A 
foreign  statute  of  limitations  can  no  more  be 
pleaded  to  a  suit  instituted  here  than  it  can  be 
replied  to  a  plea  under  our  *statute.  [*2(>8 
Statutes  of  limitations  are  municipal  regula- 
tions, founded  on  local  policy,  which  have  no 
coercive  authority  abroad,  and  with  which 
foreign  or  independent  governments  have  no 
concern.  The  lex  loci  applies  only  to  the  valid- 
ity or  interpretation  of  contracts,  and  not  to 
the  time,  mode  or  extent  of  the  remedy.  Sup- 
pose Ruggles  had  sued  Lewis  upon  the 
account  attempted  to  be  set  off  in  the  court 
below,,  the  defendant  could  not  have  inter- 
posed the  statute  of  limitations  of  Connecticut 
by  way  of  plea ;  and  the  rule  is  the*same 
whether  the  foreign  statute  be  interposed 
against  the  demand  of  the  plaintiff  or  the  set- 
off  of  the  defendant.  It  was  stated,  upon  the 
argument,  as  a  plausible  objection  to  the  rule, 
that  stale  demands  might,  in  this  way,  be  re- 
vived and  enforced  against  persons  who  hap- 
pen to  be  found  in  this  State,  and  have  not 
resided  here  long  enough  to  be  protected 
by  the  statute  of  limitations  of  this  State. 
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The  answer  is.  that  n  presumption  of  pay- 
ment will  undoubtedly  attach  to  stale  de- 
mands. When  this  presumption  is  to  be  let 
in.  will  depend  upon  the  age  and  nature  of 
the  demand,  and  the  special  circumstances 
under  which  it  may  present  itself.  We  do  not 
at  present  undertake  to  lay  down  any  precise 
rule  on  the  subject.  It  is  sufficient  to  observe 
that  this  presumption  of  payment  must,  as  a 
matter  of  evidence,  be  left  in  each  case  to  be 
rained  or  repelled  by  the  respective  parties, 
and,  in  this  way,  any  serious  inconvenience 
from  the  revival  of  dormant  claims  will  be 
avoided. 

In  the  present  case,  the  coxirt  below  rejected 
the  evidence  of  the  set-off,  and  their  decis- 
ion was,  therefore,  erroneous,  and  must  be 
reversed. 

THOMPSON,  ,/.,  and  YATES,  J.,  not  having 
heard  the  argument  in  the  cause,  gave  no 
opinion. 

Judgment  reversed. 

Cited  tn-10  Johns..  465;  13  Johns.,  32;  14  Johns., 
340;  17  Johns.,  519;  2  Cow.,  633  ;  5  Cow.,  234  ;  9  Cow., 
298 ;  5  Wend.,  356  ;  16  Wend.,  441 ;  3  Johns.  Ch.,  218 ; 
2  Barb.  Ch.,  486;  20  N.  Y.,  223;  68  N.  Y.,  87  ;  7  Hun, 
219,  330;  2  Barb.,  313;  21  Barb.,  594;  43  Barb.,  218; 
37  How.  Pr..  145;  42  How.  Pr.,  305:  6  Abb.  N.  8.,  216 ; 
6  Leg.  Obs.,  72 ;  7  Leg:.  Obs.,  277 ;  4  Rob.,  227  ;  2 
Sand.,  520 ;  1  Sweeny,  45 ;  9  How.  (U.  8.),  414 ;  1  Bank 
Reg-.,  444 ;  2  Mason,  178 ;  5  Mason,  155 ;  1  Gall.,  346, 
376 ;  1  Biss.,  339 ;  106  U.  8.,  133. 
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DIEFFENDORF  AND  ZOLLER. 

Ejectment — Possession  for  Thirty-eight  Years — 
Survey. 

Where  W.,  having-  been  turned  out  of  the  posses- 
sion of  a  lot  of  land,  under  a  judgment  by  default 
against  him,  in  an  action  of  ejectment  by  D.,  after- 
wards brought  his  action  of  ejectment  to  recover 
the  possession,  and  showed  that  he,  and  those  under 
whom  he  claimed,  had  been  in  the  actual  and  quiet 
possession  of  the  premises  in  question  from  1765  to 
1803,  when  he  was  so  ejected  by  D.,  it  was  held  that 
such  a  possession  was  sufficient  and  conclusive  evi- 
dence of  title,  notwithstanding  that  by  a  recent 
survey  of  the  tract,  and  according1  to  a  partition 
deed  of  1744,  the  premises  in  question  were  really 
included  in  the  bounds  of  an  adjoining-  lot  released 
to  D.  by  the  deed  of  partition  under  which  those 
under  whom  W.  claimed  originally  took  possession, 
and  althoug-h  W.  had  suffered  a  judgment  by  de- 
fault against  him. 

Where  a  location  is  made  under  a  deed  and  sur- 
vey, and  an  undisturbed  possession  held  according1 
to  such  location  for  38  years,  it  shall  prevail, 
though,  by  a  subsequent  survey,  it  should  appear 
that  such  location  was  not  accurately  made. 

Citation— 1  Burr.,  114. 

THIS  was  an  action  of  ejectment,  for  25 
acres  of  land.  The  case  stated  that  the 
patent  of  Hartman  Windecker  and  others  was 
dated  the  12th  of  November,  1731,  and  that, 
in  1748.  it  was  divided  into  eleven  lots,  and 
numbered  from  one  to  eleven,  inclusive  ;  that 
partition  deeds  were  executed  in  1744  by 
the  proprietors,  by  which  lot  No.  2  was  re- 
leased to  Windecker  ;  that  he,  on  the  28th  of 
March,  1754,  conveyed  25  acres  of  the  south 
end  of  lot  No.  2  to  his  daughter  Gertrude, 
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who  married  Jacobus  Pickard,  the  28th  of 
October,  1765  ;  that  Pickard  and  his  wife  con- 
veyed the  25  acres  to  Frederic  Blank,  who 
devised  the  same  to  House  and  Wright,  two 
of  the  lessors  of  the  plaintiff  ;  that  in  1765 
Hlank  took  possession  of  the  premises  under 
the  deed,  and  such  possession  continued  in 
him,  and  in  others  claiming  under  him,  until 
May,  1808,  when  Wright,  the  tenant,  was 
turned  out  of  possession,  by  a  writ  of  posses- 
sion, under  a  judgment  by  default,  in  an 
action  of  ejectment,  in  favor  of  the  present 
defendants,  against  Wright. 

It  was  admitted  that  the  defendants  are 
owners  and  possessors  of  lot  No.  8,  in  the  said 
patent,  which,  according  to  the  testimony  of 
Cornelius  C.  Beekman,  a  surveyor,  and  the 
partition  deeds,  included  the  premises. 

The  question  on  the  case  was,  whether  the 
plaintiff  was  entitled  to  recover. 

Mr.  Van  Vechten  for  the  plaintiff. 

Mr.  Cady  for  the  defendant. 

*VAN  NESS,  J.,  delivered  the  opinion  [*27O 
of  the  court : 

Shall  a  possession  of  38  years  be  disturbed, 
because,  from  a  recent  survey,  it  appears  not 
to  correspond  with  the  partition  deeds  execut- 
ed 60  years  before  ?  Shall  not  the  parties  to 
that  partition,  and  all  those  who  claim  under 
them,  be  concluded  by  so  long  an  acquies- 
cence ?  It  is  unquestionably  the  true  rule, 
and  every  legal  presumption,  every  considera- 
tion of  policy  requires,  that  this  evidence  of 
right  should  be  taken  to  be  conclusive.  A  lo- 
cation made  in  1765,  and,  probably,  in  exact 
conformity  to  the  survey  made  on  the  parti- 
tion in  1744,  and  quietly  suffered  to  be  contin- 
ued by  the  proprietors  of  the  adjoining  lot,  un- 
til 1803,  is,  and  ought  to  be,  final  and  conclu- 
sive. These  circumstances  furnish  the  best 
and  most  satisfactory  evidence  of  the  true  line 
of  division  between  the  two  lots.  This  general 
doctrine. will  not  be  denied,  and  the  only  ques- 
tion is  as  to  the  application  of  it  to  the  present 
case.  What  is  to  be  the  effect  upon  this  title, 
on  the  recovery  in  ejectment  by  default,  and 
an  entry  pursuant  thereto,  in  1803  ?  This  is 
the  real  point  in  dispute  between  the  parties. 

The  recovery,  in  1803,  against  the  lessors  of 
the  plaintiff,  does  not  conclude  them  from  set- 
ting up  this  evidence  of  title.  The  amount  of 
a  recovery  in  ejectment  is  accurately  and  forci- 
bly stated  by  Lord  Mansfield,  in  the  case  of 
Atkyns  v.  Horde  (1  Burr.,  114).  It  is  a  re- 
covery of  the  possession  (not  of  the  seisin  or 
freehold)  without  prejudice  to  the  right,  as  it 
may  afterwards  appear,  even  between  the 
same  parties.  He  who  enters  under  it,  in 
truth  and  substance,  can  only  be  possessed  ac- 
cording to  right.  If  he  has  a  freehold,  he  is  in 
as  a  freeholder.  If  he  has  a  chattel  interest, 
he  is  in  as  a  termor.  If  he  has  no  title,  he  is 
in  as  a  trespasser.  If  he  had  no  right  to  the 
possession,  then  he  takes  only  a  naked  posses- 
sion. This  is  the  obvious  and  established  con- 
struction of  the  nature  and  effect  of  a  judg- 
ment in  the  action  of  ejectment.  It  follows, 
therefore,  that  Wright,  one  of  the  present  les- 
sors of  the  plaintiff,  lost  the  possession  only, 
•without  prejudice  to  the  right.  The  [*271 
right  under  the  location,  afier  the  possession 
and  acquiescence  therein,  remains  in  the  les- 
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xors  of  the  plaintiff,  and  is  not  impaired  by  the 
recovery  in  1803. 

The  plaintiff  must,  therefore,  have  judg- 
ment. 

YATES,  J.,  and  THOMPSON,  J.,  not  having 
heard  the  argument  in  the  cause,  declined  giv- 
ing any  opinion. 

Judgment  for  the  plaintiff. 

Cited  In— 11  Johns.,  164;  13  Johns.,  377;  16  Johns., 
32ft;  7  Cow.,  762;  13  Wend.,  540;  16  Wend.,  308;  25 
Wend.,  439;  16  N.  Y.,  364;  a5  N.  Y.,  117;  47  Barb.,  296; 
«4  Barb.,  525;  64  Mo.,  243;  70  Mo.,  62;  43  Mich.,  546. 


WARD  0.   CENTER. 

Deceit  —  Fraud  —  Representation  as  to  Credit  of 
Anotlier  —  Question  of  Fact. 

Whether  an  action  as  for  a  deceit,  on  a  parol  af- 
firmation or  representation,  which  is  false,  as  to  the 
credit  and  responsibility  of  a  third  person,  whereby 
the  plaintiff  was  induced  to  trust  such  person,  in 
consequence  of  which  he  suffered  a  loss,  is  main- 
tainable ;  and  whether  fraud,  or  an  intention  on  the 
part  of  the  defendant  to  deceive  the  plaintiff,  or 
some  collusion  between  the  defendant  and  the  per- 
son recommended,  must  not  be  proved.  Quaere. 

Whether  there  is  fraud  or  not,  is  a  question  of 
fact  for  the  jury  to  decide,  and  where  there  is  evi- 
dence on  both  sides,  and  the  jury  are  not  misdirect- 
ed as  to  the  law,  the  court  will  not  set  aside  their 
verdict. 

Citation—  3  T.  R..  51. 


was  an  action  on  the  case  for  a  deceit. 
JL  The  declaration  stated  that  the  defendant, 
intending  to  deceive  and  defraud  the  plaintiff, 
falsely  and  fraudulently  affirmed  that  one 
Ebenezer  Brown  was  worth  $5,000,  and  that, 
as  far  as  the  said  defendant  had  dealings  with 
him,  the  said  Brown  had  been  punctual  in  his 
payments,  and  that  he  was  a  responsible  man, 
and  thereby  falsely,  fraudulently  and  deceit- 
fully procured  the  plaintiff  to  sell  to  the  said 
Brown  upon  trust  and  credit,  goods  to  the  val- 
ue of  $618.84  :  and,  also,  that  the  defendant, 
on  the  23d  of  October,  1806,  intending  to  de- 
ceive and  defraud  the  plaintiff,  did  wrongful- 
ly -and  deceitfully  encourage  and  persuade  the 
plaintiff  to  sell  and  deliver  to  the  said  Brown, 
other  goods,  wares  and  merchandises,  to  wit, 
of  the  value  of  $618.84,  upon  trust  and  credit, 
and  did,  then  and  there,  for  that  purpose, 
falsely,  deceitfully,  and  fraudulently  assert 
and  affirm  to  the  plaintiff  that  the  said  Brown 
was  a  person  safely  to  be  trusted  and  given 
credit  to,  and  did  thereby  falsely,  fraudulently 
and  deceitfully  cause  and  procure  the  plaintiff 
to  sell  and  deliver  the  said  goods  and  merchan- 
272*]  discs,  *of  the  value  aforesaid,  to  the 
said  Brown,  &c.  Plea,  the  general  issue. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  1807,  before  Mr.  Chief  Justice  Kent. 

At  the  trial  one  Humphreys,  a  clerk  of  the 
plaintiff,  testified  that  on  the  23d  of  October, 
1>>06,  Brown  called  at  the  store  of  the  plaintiff 
and  requested  a  credit  for  goods.  Upon  the 
clerk's  making  inquiry  into  his  circumstances, 
Brown  referred  him  to  the  defendant  for  in- 
formation, he  being  the  only  one  that  knew  him. 
The  witness  applied  to  the  defendant,  who  told 
him  that  Brown  was  a  responsible  man,  as  he 
had  been  informed  by  people  who  resided  at 
the  place  from  whence  Brown  came  ;  that  the 
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defendant  had  sold  his  stock  in  trade  to  Brown, 
and  that  he  had  found,  to  his  satisfaction, 
that  Brown  was  worth  $5,000.  The  witness 
then  asked  the  defendant  whether  Brown  had 
been  punctual  in  his  payments  to  him,  to 
which  the  defendant  answered  that  he  had 
been,  as  far  as  he  had  dealings  with  him,  and 
that  Brown,  when  he  first  came  to  Albany, 
was  embarrassed  to  obtain  credit.  The  witness 
further  stated,  that  while  the  goods  were  lay- 
ing out  for  Brown,  in  the  store  of  the  plaintiff, 
the  defendant  came  there,  and  said  that  he  had 
come  to  see  the  plaintiff,  in  order  to  tell  him 
why  he  had  recommended  Brown,  and  the 
witness  then  asked  the  defendant  if  he  had 
anything  more  to  communicate,  and  the  de- 
fendant replied  that  he  had  not;  that  on  this 
recommendation,  the  witness,  in  the  absence 
of  the  plaintiff,  delivered  goods  to  Brown  to 
the  amount  stated  in  the  declaration,  at  a  cred- 
it of  four  months. 

It  was  proved  further,  that  on  the  24th  of 
March,  1806,  Brown  executed  a  bond  to  the 
defendant,  with  a  warrant  of  attorney,  for 
$2,175.27,  the  one  half  payable  in  August,  1806, 
and  the  residue  on  the  first  of  November,  1806; 
that  a  judgment  was  entered  up  on  the  bond, 
the  8th  of  November,  1806,  and  a  fieri  facias 
taken  out  for  the  whole  sum, with  interest,  and 
delivered  to  the  sheriff  on  the  10th  of  Novem- 
ber, 1806  :  and  the  goods  of  Brown  (who  had 
absconded  on  the  4th  of  November)  were  seized 
on  *the  same  day,  and  sold  by  the  [*273 
sheriff.  Most  of  the  goods  found  in  the  store 
of  Brown,  and  sold  under  the  execution,  were 
the  same  which  had  been  sold  to  him  on  the 
23d  of  October,  by  the  plaintiff,  which  the  wit- 
ness stated  he  knew  to  be  the  fact,  as  well 
from  an  inventory  found  in  the  desk  of  Brown 
as  from  the  marks  on  the  goods  ;  and  that  the 
goods  sold  for  $404,  which  was  a  considerable 
sacrifice. 

After  the  goods  were  taken  in  execution, 
and  Brown  had  absconded,  the  plaintiff  went 
to  the  defendant,  and  told  him  that  he  had 
falsely  recommended  a  man  who  was  good  for 
nothing,  and  offered  to  take  back  the  goods 
purchased  of  him  by  Brown,  and  which  were 
then  unsold  by  the  sheriff,  or  take  the  note  of 
the  defendant  for  the  whole  amount,  payable 
in  eight  months  ;  but  the  defendant  refused  to 
comply  with  the  proposal. 

One  Case,  a  clerk  of  the  defendant,  testified 
that  he  was  present  at  the  conversation  be- 
tween the  plaintiff's  clerk  and  the  defendant, 
and  that  the  defendant  said  to  him  that  he  be- 
lieved Brown  to  be  worth  $4,000  or  $5,000,  as 
he  had  been  told  by  a  Mr.  Kibbe,  and  the  wit- 
ness did  not  recollect  hearing  the  defendant  say 
anything  about  Brown's  punctuality,  though 
he  was  near  enough  to  hear  all  the  conver- 
sation ;  that,  in  fact,  Brown  had  not  been 
punctual  in  his  payments  to  the  defendant ; 
that  the  defendant  trusted  Brown,  on  the  first 
of  June,  1806,  above  $100,  and  off  ered  to  trust 
him  further  before  he  went  away. 

The  deposition  of  Gr.  Kibbe  was  next  read, 
who  testified  that  some  time  in  June,  1806.  in 
answer  to  the  inquiries  made  of  him  by  the 
defendant,  relative  to  the  circumstances  of 
Brown,  he  told  the  defendant  that  he  believed 
Brown  to  be  a  man  of  honesty  and  integrity  ; 
that  he  owed  some  debts  in  Vermont  and  New 
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Hampshire,  but  that  he  believed  the  debts  due 
to  Brown  there,  and  which  were  good,  were 
more  than  sufficient  to  pay  all  the  debts  Brown 
owed  there  ;  and  that  Brown  had  lands  in 
274*]  *New  Hampshire  to  the  amount  of 
$3,000  or  $4,000 ;  that  he  understood  from  the 
defendant  that  Brown  was  a  considerable  debt- 
or to  him,  and  that  the  inquiries  were  made 
by  him  to  ascertain  the  responsibility  of  Brown ; 
that  he  told  the  defendant  that  Brown  would 
be  able  to  pay  him,  and,  though  he  might  not 
be  punctual  in  his  payments,  he  had  no  doubt 
but  he  would  pay  the  defendant ;  that  the  wit- 
ness observed  further,  that  he  knew  one  Haw- 
kins was  a  debtor  of  Brown  for  about  $600, 
and  which  he  believed  would  be  paid  ;  that  he 
further  told  the  defendant  that  Brown  was  a 
respectable  citizen,  and  considered  as  one  of 
the  most  upright  men,  and  that  the  witness 
had  known  him  for  five  or  six  years,  having 
lived  within  three  miles  of  his  house;  that 
Brown  had  been  a  justice  of  the  peace,  that  he 
had  transacted  considerable  business  with  him; 
that  before  and  after  he  came  to  reside  near  the 
witness  he  had  been  considered  a  man  of  good 
character  and  of  property ;  and  that  he  con- 
sidered him  a  man  fit  to  be  trusted,  and  on 
whom  dependence  might  be  placed. 

The  defendant  then  called  a  Mr.  Davis,  who 
had  become  a  partner  in  trade  with  the  defend- 
ant in  the  spring  of  1806,  who  testified  that 
they  credited  Brown  in  July  and  August.  1806, 
about  $124 ;  that  in  the  autumn  of  the  year 
they  designed  to  deposit  money  in  the  hands 
of  Brown,  to  purchase  flax  seed,  and  had  per- 
fect confidence  in  him  to  the  time  he  went 
away,  arising  as  well  from  a  personal  ac- 
quaintance as  from  the  information  derived 
from  Kibbe  ;  that  during  the  summer  of  1806 
the  witness  and  the  defendant  had  a  running 
account  with  Brown,  which  was  paid. 

The  defendant  then  called  the  clerk  of 
Brown  as  a  witness,  who  testified  that  he  went 
to  live  with  Brown  in  July,  1806 ;  that  after 
that  time  there  was  a  considerable  quantity  of 
goods  in  the  store ;  that  in  August  of  that 
year  there  were  goods  to  a  greater  amount 
than  $1,100;  that  Brown  absconded  on  Tues- 
day, the  4th  November,  and  took  no  goods 
with  him,  and  that  the  witness  kept  the  store 
open  until  Saturday  of  that  week,  expecting 
27*>*J  his  return,  *having  no  suspicions  of  his 
situation  ;  that  the  defendant  was  frequently 
in  Brown's  store,  and  lived  in  the  same  house 
where  the  store  was  kept. 

The  attorney  who  entered  up  the  judgment 
on  the  warrant  of  attorney  in  favor  of  the 
defendant,  against  Brown,  stated  that  he  had 
always  considered  Brown  as  a  man  of  strict 
veracity  and  integrity  ;  and  that  he  explained 
to  him  the  effect  of  the  bond  and  warrant  of 
attorney,  which  he  had  given  to  the  defendant. 

Several  witnesses  bore  testimony  to  the  good 
character  of  Brown,  and  one  of  them  stated 
that  he  sold  him  goods  on  credit  in  June,  1806, 
to  the  amount  of  $300,  and  that  he  had  con- 
fidence in  him,  and  would  have  trusted  him  to 
the  day  on  which  he  went  away.  It  appeared 
that  the  defendant,  in  his  conversation  with 
the  clerk  of  the  plaintiff,  when  he  recommend- 
ed Brown,  did  not  mention  the  bond  and  war- 
rant of  attorney  which  he  held. 

The  Chief  Justice  charged  the  jury,  that 
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the  only  inquiry  for  them  was,  whether  the 
defendant  had  fraudulently  recommended 
Brown  ;  that  it  was  a  question  of  fact  whether 
there  was  fraud  or  not,  on  which  he  should 
give  no  opinion,  but  leave  it  with  them  to  de- 
cide. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $646.15. 

A  motion  was  made  by  the  defendant  to  set 
aside  the  verdict,  as  being  against  evidence. 

Though  the  court  did  not  examine  or  decide 
the  question  of  law  which  was  raised  by  the 
counsel,  yet,  as  they  were  permitted  to  dis- 
cuss it,  and  as  it  is  a  question  of  importance, 
it  has  been  thought  proper  briefly  to  state 
their  arguments. 

Messrs.  E.  Williams  and  Sedgwick,  for  the 
defendant.  The  charge  of  fraud  is  easily 
made,  readily  received,  and  too  often  support- 
ed by  slender  proof.  It  ought,  however, 
always  to  be  made  out  by  the  strongest  and 
most  unequivocal  evidence,  especially  where  it 
is  alleged  to  consist  in  parol  declarations,  so 
liable  to  be  misunderstood  and  misrepresented. 
The  declaration  in  this  case  is  evidently  taken 
*from  the  one  in  Pasky  v.  Freeman  [*27€> 
(3  Term,  51).  That  action,  as  Mr.  Justice 
Grose  observed,  was  "  as  novel  in  principle  as 
it  was  in  precedent."  That  case,  however, 
came  before  the  court  on  a  motion  in  arrest  of 
judgment,  by  which  every  fact  stated  upon 
the  record  was  admitted  to  be  true  ;  and  the 
declaration  expressly  averred  that  the  defend- 
ant intended  to  deceive,  and  did  falsely, 
fraudulently,  and  deceitfully  assert,  &c.,  and 
that  he  well  knew,  &c.  Mr.  Justice  Buller, 
though  he  thought  the  plaintiff  entitled  to  re- 
cover, agreed  that  "no  action  could  be  sup- 
ported for  telling  a  bare,  naked  lie,"  which  he 
defines  to  be,  "  the  saying  a  thing  which  is 
false,  knowing  or  not  knowing  it  to  be  so, 
without  any  design  to  injure,  cheat,  or  deceive 
another  person."  He  puts  the  case  altogether 
on  the  intention,  or  corrupt  motive  of  the  de- 
fendant. He  does  not  cite  a  case,  nor  put  an 
example  in  which  there  was  not  either  a  collu- 
sion on  the  part  of  the  defendant,  or  an  in- 
tention to  deceive  and  defraud  ;  and  those  are 
cases  of  assertions  by  one  of  the  parties  to  the 
contract  against  whom  the  action  was  brought. 
The  quo  aniino,  or  intention,  Mr.  Justice  Ash- 
hurst  states  to  be  the  gist  of  the  action.  Fraud 
or  deceit  is  admitted,  on  all  hands,  to  be  the 
essence  and  foundation  of  this  action. 

In  Haycraft  v.  Creasy  (2  East,  92)  there  were, 
after  repeated  inquiries  and  cautions,  reiter- 
ated assertions,  in  which  the  defendant  posi- 
tively affirmed,  from  his  own  knowledge,  that 
he  knew  Miss  Robertson  to  be  a  person  of 
i  large  property,  and  that  the  plaintiff  might 
credit  her  with  perfect   safety.     Yet  all   the 
i  judges,  except  Lord  Kenyon,  were  of  opinion 
j  that  the  action  could  not  be  maintained  wilh- 
j  out  proving  that  the  defendant  intended  to 
j  deceive  and  defraud  the  plaintiff  ;  and  they 
;  expressly  declare  that  fraud  or  deceit  is  the 
I  foundation   of  the  action.     In    Tapp  v.    I^ee 
|  (3  Bos.  &  Pull.,  367),  the  Court  of  C.  B.  held 
that  there  must  be  fraud,  and  an  intention  to 
j  deceive,  satisfactorily  proved,  in  order  to  sup- 
|  port   this  action.     They  very  reluctantly  ac- 
j  ceded  to  the  doctrine  of  Pasley  v.  Freeman, 
i  that  such  an  action  would  lie  at  all ;  and  Lord 
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Alvanley  expressed  his  wish  that  the  Legis- 
277*]  lature  *  would  interfere,  and  restrain 
actions  of  this  kind,  unless  the  representa- 
tions were  made  in  writing ;  but  after  the 
determinations  which  had  been  made  in  the 
King's  Bench,  he  considered  himself  bound  to 
hold  that  such  an  action  would  lie  ex  delicto. 
This  court  is  not  under  the  same  embarrass- 
ment. Unshackled  with  any  binding  authori- 
ty, there  is  no  necessity  to  express  any  wish 
for  a  legislative  interference. 

In  the  case  of  Evans  v.  Bicknell  (6  Ves., 
Jun.,  185,  186),  in  which  Lord  Eldon  has  oc- 
casion to  remark  on  the  case  of  Pasley  v.  Free- 
man, he  observes  that  he  considered  the  doc- 
trine laid  down  in  that  case  as  most  dangerous 
in  practice ;  that  when  he  was  Chief  Justice, 
he  so  far  doubted  the  principle  of  it  that  he 
always  offered  and  recommended  that  a 
special  verdict  should  be  taken,  but  for  some 
reason  or  other,  the  offer  was  uniformly  re- 
jected ;  and  that  "  he  could  do  no  more  than 
to  point  out  to  juries  the  danger  of  finding 
verdicts  upon  such  principles."  His  lordship 
thought  it  "most  extraordinary,  that  if  the 
plaintiff,  in  the  case  of  Pasley  v.  Freeman,  had 
come  into  a  court  of  equity,  insisting  that  the 
defendant  should  make  good  the  consequences 
of  his  representation,  and  the  defendant 
should  positively  deny  that  he  made  such 
representation,  and  only  one  witness  should 
be  produced  to  prove  it,  that  equity  should 
refuse  any  relief  ;  and  yet  that  under  the  very 
same  circumstances,  the  plaintiff,  in  a  court 
of  law,  should  be  enabled  to  recover."  Such 
a  case  would  prove  the  absolute  necessity  of 
affording  protection  to  the  defendant,  by  a 
statute  requiring  all  such  undertakings  to  be 
in  writing.  This  action,  as  has  been  observed 
in  the  case  cited,  certainly  affords  a  very  easy 
method  of  evading  the  statute  of  frauds  ;  for 
if  A  says  to  B,  "  Trust  C  and  I  will  pay  you," 
no  action  would  lie  against  A  for  the  goods 
obtained  by  C  ;  yet  if  A  had  merely  said,  ' '  C 
is  a  good  and  responsible  man,"  or  "I  am  in- 
formed that  he  is  a  good  and  responsible  man," 
he  is  held  liable  for  all  the  credit  which  C  ob- 
tains from  B  by  that  assertion,  to  an  indefinite 
extent  and  amount.  Ought  a  person  to  be 
thus  made  liable,  perhaps,  to  more  than  the 
278*J  amount  *of  his  whole  fortune,  for 
having  answered  to  a  question  concerning  the 
character  of  another,  what,  from  the  best  in- 
formation he  possessed,  he  might  fairly  be- 
lieve to  be  true  ?  We  are  aware  that  on  a  mo- 
tion of  this  kind,  it  is  not  regular  to  discuss 
the  question  of  law,  and  it  would  have  been 
better  had  the  question  come  before  the  court 
on  a  motion  in  arrest  of  judgment,  or  in  some 
other  shape  ;  yet  this  affords  an  additional 
reason  to  induce  the  court  to  lay  hold  of 
slighter  circumstances  in  the  case,  and  to 
grant  a  new  trial.  In  Tapp  v.  Lee,  Lord  Al- 
vanley, though  he  could  not  say  that  it  was  a 
verdict  against  evidence,  but  as  there  were 
circumstances  of  suspicion,  he  thought  the 
verdict  ought  to  be  set  aside,  on  the  payment 
of  costs.  In  the  present  case,  there  is  no 
ground  to  complain  of  the  misdirection  of  the 
Chief  Justice  ;  but  we  have  to  regret  that  he 
did  not,  as  appears  to  have  been  the  practice 
of  Lord  Eldon,  caution  the  jury  against  find- 
ing a  verdict  for  the  plaintiff. 
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But  if  we  examine  the  evidence  in  this  case, 
we  shall  find  some  ground  to  regard  this  as  a 
verdict  against  evidence.  Only  one  witness 
was  produced  on  the  part  of  the  plaintiff,  and 
he  was  the  clerk  of  the  plaintiff,  and  sold  the 
goods  on  credit,  in  the  absence  of  his  master. 
The  defendant  is  proved  to  be  a  person  of  a 
fair  and  honorable  character,  and  this  ought 
to  have  some  weight  against  the  testimony  of  a 
witness  who  may  be  biased.  The  defendant 
said  what  he,  no  doubt,  believed  to  be  true ; 
and  he  explicitly  stated  the  grounds  of  his 
belief,  as  derived  from  the  information  of 
persons  in  Vermont,  where  Brown  had  form- 
erly lived  ;  thereby  giving  the  plaintiff  an  op- 
portunity to  satisfy  himself  of  the  truth  from 
the  same  source.  All  the  witnesses  coincide 
in  declaring  Brown,  until  the  time  of  his  de- 
parture, to  have  been  a  person  of  good  char- 
acter, and  one  whom  they  would  have  trusted. 
Not  a  single  person  in  Albany  expressed  any 
doubt  or  distrust  of  him,  except  the  clerk  of 
the  plaintiff,  who  made  the  inquiry,  as  Brown 
was  a  stranger  to  him.  No  attempt  was  made 
to  prove,  nor  was  it  pretended  there  was  any 
*collusion  between  the  defendant  and  [*27U 
Brown.  Some  stress  has  been  and  may  be 
again  laid  on  the  circumstance  that  the  de- 
fendant did  not  mention  to  the  clerk  of  the 
plaintiff,  at  the  time  he  made  the  inquiry  con- 
cerning Brown,  that  he  had  a  bond  and  war- 
rant of  attorney  against  him.  But  the  warrant 
of  attorney  was  taken  when  Brown  was  a 
stranger  to  the  defendant,  and  was  not  en- 
forced until  after  Brown  absconded.  It  was 
no  lien  or  incumbrance,  and  the  defendant 
was  not  bound  to  disclose  it.  The  refusal  of 
the  defendant  to  give  his  note  to  the  plaintiff 
for  the  goods,  cannot  be  urged  against  him;^  for 
had  he  accepted  the  proposal,  it  would  have 
been  an  implied  acknowledgment  of  fraud  or 
collusion.  By  granting  a  new  trial,  in  this 
case,  on  payment  of  costs,  the  court  will  not 
go  furtner,  in  the  exercise  of  their  power 
over  verdicts,  than  the  Court  of  Common 
Pleas  did  in  a  similar  case  (Tapp  v.  Lee),  in 
England,  where  doubts  were  entertained  that 
justice  had  not  been  done. 

Messrs.  Henry  and  Ostrander,  contra.     The 

ground  of  this  action  is  a  violation  of  that 

moral  obligation,  which  is  incumbent  on  every 

man,  to  speak  the  truth,  and  not  deceive  his 

neighbor,  to  his  injury  ;  for  it  is  agreed  that 

fraud  or  deceit  is  the  basis  of  the  action,  and 

the  essence  of  fraud  is  deceit.     The  opinion 

of  Mr.  Justice  Buller,  and  of  the  majority  of 

the  court  in  the  case  of  Pasley  v.  Freeman,  if 

attentively  examined,  will  be  found  to  rest  on 

solid  principles  of  law,  as  well  as  of  morality 

and  justice,  which  are  the  basis  of  all  law. 

Every  case  put  by  Mr.  Justice  Grose,  on  whose 

opinion  so  much  stress  has  been  laid,  was 

fully  answered  by  Mr.  Justice  Buller.     Where 

a  person  will  falsely  assert  a  fact,  with  intent 

!  to  deceive,   whereby  another  is  injured,  an 

j  action  will  lie  ;  though  not  where  the  repre- 

I  sentation  is  a  mere  matter  of  judgment  or 

!  opinion.     Lord  Kenyon,  in  the  case  of  Hay- 

\  craft  v.  Creasy,  considered  the  doctrine  laid 

!  down  in  Pasley  v.  Freeman  as  acquiesced  in 

!  and  established  ;  he  considers  it  as  well  set- 

!  tied,  on  principles  of  morality  and  justice. 

i  *The  observations  of  Lord  Eldon,  on  [*28O 
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that  case,  are  made  in  reference  to  the  pro- 
ceedings in  u  court  of  equity,  where  (he  oath 
of  the  defendant  would  countervail  that  of  a 
single  witness ;  his  objection  is  not  so  much 
to  the  principle  of  the  action  as  to  the  evidence 
by  which  it  is  suported  in  a  court  of  law.  But 
this  rule  of  a  court  of  equity,  adopted  from 
the  civil  law,  has  been  questioned  ;  for  the 
oath  of  a  disinterested  witness  ought,  on 
principles  of  reason,  to  outweigh  the  oath  of 
an  interested  party.  Lord  Eldon  recognizes 
the  case  of  Paisley  v.  Freeman,  and  admits  that 
it  could  have  been  maintained  in  a  court  of 
equity. 

Again,  as  to  the  objection  of  the  statute  of 
frauds.  A  promise  to  pay  for  another  is  not 
binding  since  the  statute  ;  not  because  it 
ought  not  to  bind,  on  principles  of  'common 
law,  and  in  justice,  but  because  of  the  posi- 
tive rule  founded  on  principles  of  policy,  and 
to  guard  against  fraud,  which  requires  it  to 
be  in  writing. 

Lord  Kenyon,  in  Eyre  v.  Durnford  (1  East, 
318),  and  in  Haycraft  v.  Creasy,  observed  that 
the  statute  of  frauds  had  nothing  to  do  with 
the  case.  The  statute  raises  a  legal  presump- 
tion of  fraud,  for  the  want  of  certain  formali- 
ties in  contracts,  but  it  does  not  apply  where 
there  is  an  action  for  an  actual  fraud  or  /deceit. 
In  Tapp  v.  Lee,  Chambre,  J,,  said  that  he  did 
not  think  the  statue  of  frauds  extended  to 
cases  of  this  sort;  and  "though  the  action 
was  modern  in  practice,  he  should  still  think, 
even  if  there  had  been  no  decision  on  the  sub- 
ject, that  it  was  founded  on  solid  and  legal 
principles." 

This  cause  was  left  to  the  jury  on  a  ques- 
tion of  fact  as  to  the  fraud  and  intention  to 
deceive.  Where  there  is  a  contrariety  of  evi- 
dence, it  is  the  peculiar  province  of  the  jury 
to  weigh  the  testimony,  and  draw  the  infer- 
ence of  fact.  In  such  a  case,  the  court  never 
invades  the  province  of  the  jury,  by  interfer- 
ing to  grant  a  new  trial.  The  circumstance 
of  the  defendant's  concealing  the  bond  and 
warrant  of  attorney  against  Brown,  was  very 
properly  urged  to  the  jury  as  a  strong  circum- 
28 1*]  stance  of  fraudulent  *intent.  He  might 
well  suppose  that  had  he  disclosed  that  fact  to 
the  plaintiff  he  never  would  have  trusted 
Brown,  since,  if  he  were  to  sell  him  goods  on 
credit,  they  would  be  liable,  the  next  day,  to 
be  taken  in  execution,  to  satisfy  the  debt  of 
another.  Can  it  be  said  that  this  was  a  ver- 
dict against  evidence  ?  If  not.  on  what  ground 
is  the  present  motion  to  prevail  ? 

VAN  NESS  J.  This  is  an  application  for  a 
new  trial,  on  a  case  made,  and  the  only  ques- 
tion now  to  be  determined  is.  whether  the 
court  can  deem  the  verdict  so  much  against 
the  weight  of  evidence  as  to  justify  the  setting 
it  aside.  Whether  this  action  can  be  at  all 
sustained,  is  not  the  point  now  before  us ; 
whenever  that  question  arises,  I  shall  be  pre- 
pared to  decide  upon  it. 

The  case  of  Paxley  v.  Freeman  (3  T.  R.,  51) 
seems  to  have  been  taken  for  law,  but  it  never 
has,  to  my  knowledge,  received  the  sanction 
of  this  court.  That  the  principles  upon  which 
that  decision  was  made  have  been  carried  far 
enough,  has  been  admitted,  and  that  this  is  an 
action  not  to  be  encouraged,  so  long  as  the 
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provisions  of  the  statute  of  frauds  are  con- 
sidered salutary,  I  am  fully  persuaded.  The 
basis  of  the  action  is  fraud.  Fraud  is  a  crime. 
It  is  never  to  be  presumed,  but  must  be  most 
conclusively  proved.  I  think  that  I  should 
never  have  given  such  a  verdict  as  the  jury 
have  found  in  this  cause.  There  is  every 
reason  to  believe  that  the  defendant  had  a  full 
and  perfect  confidence  as  well  in  the  integrity 
as  solvency  of  Brown.  This  is  evident  from 
every  part  of  his  conduct.  The  defendant's 
partner,  who  had  the  same  opportunity  of  know- 
ing and  judging  of  Brown's  circumstances 
as  the  defendant  had,  did  not  at  any  time 
entertain  the  least  suspicion  of  his  being  in- 
solvent, and  a  number  of  Brown's  neighbors 
concur  in  saying  that  their  confidence  in  him 
was  unshaken  until  he  absconded.  To  render 
the  defendant  responsible  under  such  circum- 
stances, on  the  ground  of  a  fraudulent  mis- 
representation of  Brown's  credit  and  situa- 
tion, appears  to  me,  to  say  the  least  of  it, 
to  be  svmmiim  jus.  But,  notwithstanding 
*this,  I  am  not  prepared  to  say  that  [*282 
there  is  no  evidence  upon  which  the  jury 
might  find  the  fraud.  They  were  not  mis- 
directed (as  was  the  case  in  Pasley  v.  Free- 
man} on  a  point  of  law.  It  certainly  is  a  cir- 
cumstance of  some  weight,  that  the  defendant 
concealed  the  fact  of  his  having  in  his  posses- 
sion the  bond  and  warrant  of  attorney  to  con- 
fess judgment.  Had  he  communicated  this 
fact,  I  should  have  no  hesitation  in  granting  a 
new  trial.  Fraud  is  imputable,  in  some  cases, 
as  well  where  a  man  suppresses  the  truth,  as 
where  he  represents  what  is  false.  Perhaps, 
if  the  existence  of  the  bond  and  warrant  of  at- 
torney had  been  disclosed,  the  plaintiff  would 
not  have  given  Brown  credit  for  the  goods. 
This  part  of  the  evidence,  doubtless,  had 
great  influence  with  the  jury  ;  and  yet,  I 
think  it  perfectly  reconcilable  with  good  faith 
and  integrity,  on  the  part  of  the  defendant. 
Upon  the  whole,  though  with  reluctance,  I 
am  of  opinion  that  it  is  not  expedient  to  inter- 
fere with  the  verdict.  The  question  of  fraud 
has  been  fairly  submitted  to  the  jury,  and 
they  have  found  against  the  defendant.  They 
had  a  right  to  do  so  ;  though  I  may  wish  tha't 
they  had  done  otherwise. 

SPENCER,  J.  This  case  has  been  argued  by 
the  defendant's  counsel,  as  though  this  was  a 
motion  in  arrest  of  judgment,  and  the  several 
cases  decided  iu  the  English  courts  have  been 
cited  and  commented  upon  in  that  view  ;  but 
we  are  only  called  on  to  decide  whether  the 
jury  had  sufficient  evidence  before  them  to 
justify  their  verdict  on  the  issue  joined  be- 
tween the  parties. 

Humphrey  certainly  proved  the  plaintiff's 
case  ;  and  it  was  a  question  in  some  measure 
of  credit  between  him  and  Case  ;  Humphrey 
swearing  that  Case  was  not  present,  and  Case 
testifying  that  he  was,  when  the  defendant 
made  his  representations  to  Brown.  To  which 
of  these  witnesses  credit  was  due,  it  is  not  for 
the  court  to  say  ;  the  jury  have  seen  fit  to 
give  credit  to  the  testimony  of  Humphrey, 
and  I  see  no  reason  to  think  differently.  Had 
the  fact  been  less  doubtful  on  the  point  of 
falsely  representing  Brown,  the  witnesses  to 
the  defendant's  general  good,  and,  *in-  [*28& 
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deed,  exemplary  character,  would  have  turned 
the  scale.  As  it  is,  I  cannot  say  that  I  am 
dissatisfied  with  the  verdict. 

I  am,  therefore,  of  opinion  that  the  defend- 
ant take  nothing  by  his  motion. 

KENT,  Ch.  J.,  concurred. 

THOMPSON  J.,  and  YATES,  J.,  not  having 
heard  the  argument  in  the  cause,  gave  no 
opinion. 

Rule  refused. 

Cited  in-6  Johns.,  182;  5  Cow.,  115;  6  Wend., 
279;  7  Wend.,  21,  2&5;  12  Wend.,  179;  16  Wend.,  C51; 
20  Wend.,  530 ;  3  Barb.,  509 ;  8  Barb.,  592 ;  13  Barb., 
521 ;  25  Barb.,  33 ;  2  Blatchf .,  71 ;  3  Wood.  &  M.,  188. 


JACKSON,  ex  dem.  WALDRON,  and  ELTIE, 
his  Wife, 

v. 
WELDEN. 

Ejectment  —  Possession  —  Division  by    Commis- 
sioner's Acquiescence — Title. 

A,  as  the  owner  of  land  situate  in  the  patent  of 
Van  Schaick,  permitted  B,  in  1791,  to  occupy  it,  and 
for  which  B  paid  him  rent.  Disputes  having  arisen 
between  the  proprietors  under  Van  Schaick's 
patent,  and  those  of  the  Kayaderosseras  patent,  an 
act  of  the  Legislature  was  passed  in  1793  (on  the 
petition  of  various  persons  claiming  under  the  sev- 
eral patents),  appointing  commissioners  to  settle  the 
bounds  of  the  respective  patents,  and  by  the  award 
of  the  commissioners,  in  1794,  the  land  of  A  was  de- 
termined to  be  within  the  patent  of  Kayaderosseras. 
On  this,  A  said  that  he  gave  up  all  claim  to  the 
land,  and  B,  with  the  knowledge  of  A,  purchased 
the  land  of  the  proprietors  under  the  Kayaderosse- 
ras patent.  About  ten  years  afterwards,  during 
which  time  no  rent  was  demanded  of  B,  A  being  in- 
formed that,  as  he  did  not  sign  the  petition  to  the 
Legislature,  he  was  not  bound  by  the  award  of  the 
commissioners,  brought  an  action  of  ejectment 
against  B,  and  attempted  to  recover  on  the  posses- 
sion of  B  as  his  tenant,  as  continued  from  1791.  It 
was  held  that  A,  haying  so  long  acquiesced  in  the 
award  of  thecoramissionsers.  and  having  permitted 
B  to  purchase  of  or  attorn  to  a  stranger,  he  could 
not  now  recover  on  the  ground  of  the  prior  tenancy 
of  B,  but  must  produce  his  title. 

Whether  the  award  of  the  commissioners  was  con- 
clusive as  to  the  title  of  A.  Quaere. 

THIS  was  an  action  of  ejectment,  for  lands 
claimed  by  the  lessors  of  the  plaintiff,  as 
lying  within  the  Half  Moon,  or  Van  Schaick's 
patent,  in  Saratoga  County.  The  cause  was 
tried  at  the  Saratoga  Circuit,  the  4th  June, 
1807,  before  Mr.  Justice  Spencer. 

On  the  trial  the  plaintiff  proved  that  the  de- 
fendant paid  rent  for  the  premises  to  Tobias 
C.  Ten  Eyck,  previous  to  the  year  1791  ;  that 
in  the  year  1791  Ten  Eyck  died,  and  by  his 
will,  bearing  date  the  25th  November,  1791,  he 
devised  all  his  real  estate  in  the  said  patent  to 
Eltie,  one  of  the  lessors  of  the  plaintiff.  The 
defendant  claimed  the  premises  under  the 
patent  of  Kayaderosseras. 

The  defendant  then  offered  to  give  in  evi- 
dence : 

284*]  *1.  That  the  rent  paid  was  previous 
to  1793,  and  that  Ten  Eyck  claimed  the  prem- 
ises as  lying  within  Van  Schaick's  patent,  and 
that  the  premises  were  at  the  same  time  claimed 
by  other  persons,  under  the  Kayaderosseras 
patent. 

2.  An  act  to  ascertain  the  bounds  between 
these  two  patents,  passed  the  llth  March,  1793. 
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3.  The  determination  of  the  commissioners 
under  that  act,  on  the  5th  February,  1794,  that 
the  premises  were  included  in  the  Kayaderos- 
seras patent. 

4.  That,  upon  that  determination,  the  lessors 
of  the  plaintiff  abandoned  their  right  to  the 
premises  ;  and   that  the  defendant  derived  a 
title  under  the  patent  of  Kayaderosseras. 

The  judge  rejected  all  the  evidence  as  inad- 
missible, except  under  the  last  point. 

The  defendant  then  proved  that  in  June, 
1806,  in  a  conversation  with  one  of  the  lessors 
of  the  plaintiff  concerning  this  suit,  he  admit- 
ted that  upon  the  determination  of  the  com- 
missioners he  had  given  up  his  claim  ;  but 
that  having  recently  been  informed  that  Tobias 
C.  Ten  Eyck  did  not  sign  the  petition  to  the 
Legislature  for  the  appointment  of  the  com- 
missioners, he  had  renewed  his  claim. 

The  defendant  further  offered  to  prove  that, 
previous  to  the  determination  of  the  commis- 
sioners, other  persons  resided  on  lands  claimed 
by  Ten  Eyck,  in  his  lifetime,  as  lying  within 
Van  Schaick's  patent,  and  paid  rent  to  him, 
and,  afterwards,  to  one  of  the  lessors  of  the 
plaintiff,  as  claiming  under  him,  since  his 
death  ;  that  Waldron  claimed  the  rent  up  to 
the  time  of  the  determination  of  the  commis- 
sioners, and  then  with  full  knowledge  that  his 
tenant  had  agreed  to  purchase  the  lands  under 
the  patent  of  Kayaderosseras,  he  abandoned 
his  right,  and  told  the  tenant  that  a  title  under 
the  patent  of  Kayaderosseras  was  valid  ;  but 
this  evidence  was  overruled. 

The  judge  charged  the  jury,  that  the  plaint- 
iff had,  in  the  first  instance,  made  out  a  title  ; 
that  the  evidence  *offered  by  the  de-  [*285 
fendant  was  not  sufficient  to  establish  the  fact 
that  the  lessors  of  the  plaintiff  had  abandoned 
their  right,  but  that  if  the  jury  thought  other- 
wise, they  might  find  for  the  defendant. 

The  jury  found  a'  verdict  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial,  on  the 
following  grounds : 

1.  Because  the  evidence  excluded  ought  to 
have  been  admitted. 

2.  Because  the  judge  misdirected  the  jury. 

3.  Because  the  verdict  was  against  evidence. 
Mr.  Russel,  for  the  defendant.     By  the  Act 

of  the  Legislature  of  the  llth  March,  1793, 
and  the  award  of  the  commissioners  appointed 
pursuant  to  that  act,  a  complete  title  was  vested 
in  all  the  persons  claiming  under  the  patent  of 
Kayaderosseras.  (Greenleaf's  edition  of  the 
Laws,  Vol.  III.,  p.  81,  IGsess.,  ch.  57.)  The  first 
section  of  the  act  declares  that  the  determina- 
tion of  the  commissioners,  or  any  three  of 
them,  shall  be  final  and  conclusive,  as  to  all 
the  rights,  title  and  interests  derived  under  the 
respective  patents  of  Kayaderosseras,  Half 
Moon,  and  Shannondhoi,  or  Clifton  Park,  and 
shall  absolutely  vest  the  right,  title  and  inter- 
est in  the  lands  determined  to  be  within  the  re- 
spective bounds  of  each  patent,  settled  by  the 
commissioners,  with  the  same  estate  as  would 
have  vested,  had  they  been  undoubtedly  in- 
cluded in  the  original  patents  respectively ;  and 
all  persons  were  excluded  from  any  other  title 
than  what  they  might  hold  under  the  award 
of  the  commissioners. ' 

1.  Three  of  the  commissioners,  Egbert  Benson, 
Samuel  Jones  and  Peter  Cantine,  by  their  award 
made  the  25th  February,  1794,  pursuant  to  the  act, 
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The  exemplification  of  this  award,  which 
was  offered  in  evidence,  ought,  therefore,  to 
have  been  received. 

286*1  *Again,  the  defendant  in  ejectment 
mwv  show  that  the  title  of  the  lessor  of  the 
plaintiff  is  at  an  end,  or  has  expired,  and  that 
he  has  no  riirht  to  turn  him  out  of  possession. 
{England  v.  Slade,  4  Term  Rep.,  682.)  The 
rule  that  a  tenant  cannot  dispute  the  title  of 
his  landlord,  is  not  denied  ;  but  if  the  title  of 
the  landlord  is  at  an  end  and  gone,  it  is  com- 
petent to  him  to  prove  that  fact.  The  act  of 
the  Legislature  and  the  award  of  the  commis- 
sioners put  an  end  to  the  title  of  the  lessor  of 
the  plaintiff,  and  no  rent  has  since  been 
claimed.  All  the  rights  and  obligations  exist- 
ing between  the  landlord  and  tenant  were  de- 
stroyed with  the  estate  or  title.  The  evidence 
was  also  admissible,  as  affording  a  strong  pre- 
sumption that  the  lessor  of  the  plaintiff  had 
abandoned  his  title.  If  a  landlord  will  stand 
by  and  suffer  his  tenant  to  do  acts  inconsistent 
with  his  tenancy,  he  shall  be  bound  by  them. 
(1  Esp.  Cases,  ft.  P.,  366.)  The  witness,  Rose- 
krans,  did,  in  fact,  prove  that  the  lessor  had 
completely  abandoned  his  title,  and  relin- 
quished all  claim,  after  the  award  of  the  com- 
missioners. The  judge,  therefore,  misdirected 
the  jury  by  saying  That  the  evidence  of  an 
abandonment  was  not  sufficient. 

Mr.  Van  Vechten,  contra.  The  defendant 
ought  to  have  shown  that  the  lessor  of  the 
plaintiff  was  a  party  to  the  award  of  the  com- 
missioners, or  that  he  had  joined  in  the  peti- 
tion to  the  Legislature  on  which  the  act  was 
passed.  An  act  concerning  private  rights, 
cannot  affect  the  rights  of  persons  who  do  not 
join  in  the  petition,  or  assent  to  it.  As  against 
them,  the  act  must  be  considered  as  inopera- 
tive and  void.  It  would  be  against  the  Con- 
stitution, and  every  principle  of  justice  and 
liberty,  if  the  rights  of  a  person  could  be  taken 
from  him  without  his  privity  or  consent. 
Until,  therefore,  it  was  shown  that  the  lessor 
of  the  plaintiff  had  subscribed  or  assented  to 
the  petition  to  the  Legislature,  which  pro- 
duced the  act  in  question,  it  was  improper  to 
allow  the  award  under  the  act,  to  be  given  in 
evidence  against  him. 

Again,  the  Act  of  the  7th  April  (Greenleaf  s 
ed.  of  the  Laws,  Vol.  III.,  p.  222,  18  sess.,  ch. 
57),  1795,  explains  the  intention  of  the  Legisla- 
ture in  the  former  Act  of  1793,  and  as  it  is  a 
public  act,  the  court  will  take  notice  of  it. 
287*]  After  *reciting  the  previous  proceed- 
ings, the  prior  act,  and  the  award  of  the  com- 
missioners, it  declares  "  that  the  title  of  no 
person  whomsoever,  claiming  lands  in  either 
of  the  said  patents,  by  lease,  or  by  purchase  in 
fee-simple,  and  who  did  not  unite  in  an  applica- 
tion to  the  Legislature  for  the  Act  of  the  llth 
March,  1793,  and  who  did  not  subscribe  to  the 
agreements  and  petitions  therein  mentioned, 
shall  be  bound,  or  any  way  affected  by  the  de- 
termination of  the  commissioners."  &c.  The 
last  act  thus  confirms  what  I  contend  to  be  the 
true  construction  of  the  first  act,  that  those  who 
had  not  joined  in  the  application  or  submis- 


sion to  the  Legislature,  were  not  concluded  as 
to  their  rights,  by  the  award  of  the  commis- 
sioners.  If  the  act,  then,  does  not  bind  the 
plaintiff  nor  take  away  his  rights,  it  cannot 
alter  or  dissolve  the  relation  of  landlord  and 
tenant  which  existed  at  the  time.  The  rights 
and  relations  of  the  lessor  of  the  plaintiff  and 
his  tenants  remain  in  the  same  situation  as  if 
that  act  had  never  been  passed. 

Again,  it  is  urged  that  there  was  evidence 
that  the  lessor  of  the  plaintiff  had  abandoned 
his  claim.  But  if  he  expressed  himself  and 
acted  under  a  mistake,  as  to  the  operation  of 
the  act  of  the  Legislature,  when  he  was  not  in 
fact  affected  by  it,  he  must  be  allowed  to  as- 
sert his  rights,  as  soon  as  he  has  discovered  this 
mistake,  and  ought  not  to  be  prejudiced  by  an 
involuntary  error.  The  defendant,  also,  may 
have  acted  under  a  mistake  when  he  made  the 
purchase,  and  if  so,  he  is  not  to  be  censured ; 
but  the  mistakes  and  misapprehension  of  the 
parties,  as  to  the  state  of  their  rights,  after  the 
passing  of  the  act,  can  never  be  construed 
into  an  abandonment  of  them. 

Mr.  Emott,  in  reply.  Prior  to  the  year  1791 
the  defendant  had  paid  rent  to  the  ancestor  of 
the  lessor  of  the  plaintiff.  After  the  Act  of 
1793,  no  rent  was  demanded,  nor  any  title  as- 
serted, until  the  commencement  of  the  present 
action.  The  lessor  of  the  plaintiff  stood  by, 
and  saw  the  defendant  occupy  the  premises, 
and  finally  purchase  *from  a  stranger,  [*288 
in  whom  he  supposed  the  legal  title  to  be 
vested. 

The  first  ground  of  objection  is,  that  the 
lessor  of  the  plaintiff's  title  was  extinguished 
by  the  Act  of  1793,  which  is  final  and  conclu- 
sive. That  act  was  not  unconstitutional.  These 
statutory  arbitrations  were  frequent  before  the 
Revolution,  anQ  have  been  used  since.  The 
practice  is  too  well  settled  to  have  its  utility 
called  in  question.  No  mode  could  possibly 
be  devised  so  salutary  and  efficacious,  in  set- 
tling those  conflicting  claims  to  lands,  which 
would  otherwise  produce  endless  litigation, 
and  incalculable  expense  to  the  parties.  Noth- 
ing could  better  promote  the  ends  of  justice 
and  the  peace  of  the  community.  If  the  act  is 
unconstitutional,  it  must  either  be  because  it 
deprives  the  party  of  the  benefit  of  a  trial  by 
jury  ;  or  because  no  new  court  can  be  insti- 
tuted which  does  not  proceed  according  to  the 
course  of  the  common  law  (41st  art.  of  the  con- 
stitution of  New  York);  or  that  it  deprives  the 
party  of  the  right  of  appeal  to  the  court  of  the 
last  resort.  But  neither  of  these  objections  is 
applicable  to  the  present  case.  The  uniform 
practice  of  the  Legislature,  in  passing  acts 
to  settle  controversies  of  this  nature,  affords 
the  best  construction  of  the  constitution.  In 
saying  that  no  new  court  should  be  instituted 
but  such  as  shall  proceed  according  to  the  com- 
mon law,  the  framers  of  the  constitution  meant 
to  declare  no  more  than  that  no  court  should 
be  instituted  that  was  not  governed  by  the 
common  law,  which  the  people  claimed  as  their 
birthright. 

If  the  claims  of  these  contracting  parties 


determined  the  several  boundary  linos,  laid  down,  |  .Webb  as  surveyor,  and  flled  in  the  office  of  the  clerk 


uMl  and  included  in  the  map  and  field  book 
of  the  survey  and  partition  of  the  KayaderoaMfM 
patont  by  Christopher  Yates,  John  Glen  and 
Thomas  Palmer,  as  commissioners,  and  Charles 
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of  the  City  and  County  of  Albany,  as  and  for  the 
boundary  line  or  lines  of  the  said  patents,  to  be  the 
boundary  lines  between  the  said  patents  respect- 
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rested  on  questions  of  law,  they  could  not  be 
determined  by  a  jury.  Again,  it  will  not  be 
denied  that  the  act  in  question  might  be  passed 
at  the  instance  of  the  parties.  And  we  are  to 
presume  that  all  proper  parties  were  before  the 
Legislature. 

If  the  Act  of  1793  gave  any  rights,  they  were 
vested  rights,  and  the  Legislature  could  not, 
by  the  Act  of  1795,  devest  them.  If  the  law 
•of  1793  was  binding  only  on  parties  and  priv- 
ies, and  not  on  strangers,  the  Legislature 
289*]  *could  not  pass  an  act  to  declare  who 
were  parties  or  privies,  for  that  is  a  question 
•of  common  law  and  of  judicial  cognizance.  If 
strangers  were  bound  by  the  first  act,  then 
there  is  an  end  to  the  question.  The  second 
.act  was  as  much  a  private  one  as  the  first,  and 
it  ought  to  have  been  produced.  When  a 
private  act  is  produced,  those  who  are  injured 
by  it  may  come  in  and  show  that  it  was  ob- 
tained by  false  suggestions,  and  the  party  pro- 
ducing the  act  shall  not  avail  himself  of  it. 
Private  acts  are  like  grants  from  the  crown  in 
England,  and  it  may  be  avoided  in  the  same 
manner.  If  the  Act  of  1795  had  been  pro- 
duced, the  defendant  might  have  shown  that 
Ten  Eyck  neither  held  by  lease  nor  purchase, 
nor  came  within  the  provisions  of  the  act.  As 
two  years  elapsed  between  the  Act  of  1793  and 
that  of  1795,  the  latter  act  ought  to  receive  the 
•most  limited  construction,  so  as  not  to  affect 
those  who  acted  under  the  first  act.  If  the 
tenancy  under  the  lessor  of  the  plaintiff  was 
•extinguished  by  the  Act  of  1793.  it  was  not  re- 
stored by  the  Act  of  1795. 

VAN  NESS,  J.  The  lessors  of  the  plaintiff 
•derive  their  title  from  T.  C.  Ten  Eyck,  and 
rely  altogether  for  a  recovery  on  the  ground, 
that  in  1791  the  defendant  was  Ten  Eyck's 
tenant. 

The  defendant  admits  that,  in  1701,  he  was 
the  tenant  of  Ten  Eyck  ;  but  he  insists  that 
after  Ten  Eyck's  death,  and  when  the  lessors 
of  the  plaintiff  had  succeeded  to  his  rights, 
under  his  will,  they  dissolved  the  connection 
of  landlord  and  tenant,  and  abandoned  their 
claims  to  the  premises.  And  it  is  admitted 
that  if  this  be  so,  there  ought  to  be  a  new  trial. 
One  question  submitted  to  the  decision  of  the 
court,  therefore,  is,  whether  the  defendant  did 
not  sufficiently  make  out  his  defense. 

In  1793,  on  the  application  of  certain  per- 
sons claiming  to  have  an  interest  in  the  Kaya- 
derosseras, Van  Schaick's  and  Clifton  Park 
patents,  the  Legislature  passed  an  act  for  the  ap- 
pointment of  commissioners  to  settle  and  estab- 
lish the  boundaries  of  their  several  tracts  which 
were  then  in  dispute.  The  commissioners 
29O*]  appointed  by  this  act,  pursuant  *there- 
unto,  in  1794,  made  an  award  by  which  they 
determined  that  the  premises  in  question  were 
•comprehended  within  the  Kayaderosseras  pat- 
ent, and  not  in  the  patent  to  Van  Schaick,  un- 
der which  Ten  Eyck  claimed. 

The  defendant  proved,  by  Benjamin  Rose- 
krans,  that  in  March,  1806,  Waldron,  one  of 
the  lessors  of  the  plaintiff , and  the  husband  of  the 
other  lessor  of  the  plaintiff,  informed  him  that, 
upon  the  determination  of  the  commissioners, 
he  had  given  up  all  claim  to  the  lands,  which, 
according  to  that  determination,  belonged  to 
the  Kayaderosseras  patent ;  and  that  he  did 


not  censure  the  defendant  for  having  purchased 
under  the  last  mentioned  patent,  but  having 
recently  been  informed  that  Ten  Eyck  did  not 
sign  the  petition  to  the  Legislature  for  the  ap- 
pointment of  the  commissioners,  he  had  re- 
newed his  claim  to  the  lands. 

From  this  it  is  evident  that  Waldron  knew 
of  the  submission  to  the  commissioners,  and  of 
their  decision,  both  of  which,  indeed,  must 
have  been  facts  of  public  notoriety.  He  ex- 
pressly admits  that,  after  the  decision  of  the 
commissioners,  and  according  to  which  he  had 
no  title  to  the  premises,  he  had  given  up  all 
claim  thereto.  He  also  knew  that,  in  conse- 
quence of  this  decision,  the  defendant  had 
purchased  from  the  proprietors  under  the 
Kayaderosseras  patent.  But  he  says  that  hav- 
ing recently  been  informed  that  Ten  Eyck  had 
not  united  in  the  application  to  the  Legislature 
to  pass  the  Act  of  1793,  he  had  renewed  his 
claim  to  the  lands.  That  is,  after  he  had,  for 
nearly  ten  years,  acquiesced  in  the  determina- 
tion of  the  commissioners,  and  supposed  him- 
self concluded  thereby,  not  having, "during 
the  whole  of  that  period,  demanded  rent  from 
the  defendant,  but,  on  the  contrary,  abandoned 
all  his  claim  to  the  land  ;  having,  by  this 
means,  encouraged  the  defendant  to  purchase 
from  the  Kayaderosseras  proprietors,  in  whom 
the  commissioners  had  determined  the  title  to 
be  valid  ;  having,  during  this  period,  never 
considered  the  defendant  in  ;my  respect  as  his 
tenant,  he  now  renews  his  claim  to  the  land — 
I  think  this  claim  comes  loo  late,  and  that  it 
would  be  unjust,  after  all  that  has  taken  place 
subsequent  *to  the  determination  of  [*291 
the  commissioners,  to  permit  the  lessor,  at  this 
time,  to  consider  the  defendant  as  his  tenant. 
He  must  be  deemed  to  have  been  privy  to  and 
consenting  to  the  defendant's  attornment  to 
the  proprietors  of  the  Kayaderosseras  patent, 
and  such  an  attornment,  under  the  statute,  is 
valid. 

If  the  award  of  the  commissioners  is  not 
conclusive  as  to  the  title  (about  which  I  give 
no  opinion),  the  plaintiff  ought,  at  least,  to  be 
compelled  to  show  his  title,  which  the  defend- 
ant will  then  be  in  a  situation  fairly  to  meet  ; 
and  if  it  should  be  found  that  the  award  is  not 
conclusive,  and  that  the  premises  are  compre- 
hended within  the  patent  of  Van  Schaick,  the 
defendant  would  then  have  his  remedy  against 
the  proprietors,  under  the  Kayaderosseras 
patent,  to  whom,  it  is  to  be  presumed,  he  has 
paid  a  valuable  consideration  for  the  lands  in 
question,  and  taken  the  necessary  covenants 
to  indemnify  him,  in  case  of  a  failure  of  their 
title. 

On  this  ground,  therefore,  I  am  of  opinion 
that  a  new  trial  ought  to  be  granted.  And  in- 
asmuch as  I  think  that  the  Act  of  1793,  and 
the  award  of  the  commissioners  pursuant 
thereto,  ought  to  have  been  permitted  to  be 
given  in  evidence,  for  the  purpose  of  strength- 
ening the  testimony  of  Rosekrans,  as  to  the 
fact  that  the  lessors  of  the  plaintiff  had  aband- 
oned all  claim  to  the  premises,  and  to  show 
their  acquiescence  in  the  decision  of  the  com- 
missioners, I  am  also  of  opinion  that  the  costs 
ought  to  abide  the  event  of  the  suit. 


SPENCER,  J.,  and  KENT,  Ch.  J.,  were  of  the 
same  opinion. 
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THOMPSON,  and  YATES,  JJ.,  not  having 
heard  the  argument  in  the  cause,  gave  no  opin- 
ion. 

Nnc  trial  granted. 

LJmifc-d-5  Cow.,  132. 

Cited  in-4  Wend.,  638;  63  Barb.,  101. 


292*]  MACK8ON,  ex  dem.  HI-KHAN*,  and 
BRACUIE,  his  Wife, 

v. 
BLANSHAN  AND  BLANSHAN. 

Ancient  Deed—  WiU— Proof  of  Execution— Evi- 
dence— Executory  Devtue. 

In  order  to  entitle  a  will  to  be  read  in  evidence,  as 
an  ancient  deed,  without  further  proof  than  its 
production,  it  must  be  at  least  30  years  old  from  the 
death  of  the  testator;  for  the  age  of  the  will  must 
be  computed  from  the  time  of  the  testator's  death, 
and  not  from  its  date. 

Thus,  where  a  will  was  dated  in  1770,  and  a  posses- 
sion of  the  land  was  taken  under  it,  and  held  from 
1780  (when  the  testator  died),  for  27  years,  it  was  not 
allowed  to  be  read  in  evidence,  without  proof  of  its 
execution. 

Where  A  devised  "  all  his  estate,  real  and  personal, 
to  his  six  children,  to  be  equally  divided  between 
them,  share  and  share  alike,  but  if  any  of  them  died 
before  arriving  at  full  age,  or  without  lawful  issue. 
that  then  his,  her  or  their  part  or  share,  should 
devolve  upon,  and  be  equally  divided  among:  the 
surviving  children.and  to  their  heirs  and  assigns  for- 
ever." This  was  held  to  be  a  good  devise  over,  by 
way  of  executory  devise ;  and  that  the  share  of  one 
of  the  sons  who  died  without  issue,  after  the  death 
of  four  of  the  other  children,  who  left  issue,  went  to 
the  only  surviving;  child. 

Citations— 1  Esp.  Cas.,  275 ;  Gilb.,  89 ;  Peake,  72, 73 ; 
Fleta,  420;  1  Inst.,  6;  1  Rol.  Rep.,  132;  Skinner,  239; 
2  Mod.,  323 ;  2  T.  K.,  466 ;  1  HI.  R.,  532 ;  1  Johns.,  440 : 
1  Rol.  Abr.,  835  ;  3T.  R.,  143  ;  7  T.  R.,  589. 

THIS  was  an  action  of  ejectment,  for  lauds 
in  the  town  of  Hurley,  in  the  County  of 
Ulster.  The  cause  was  tried  before  Mr.  Justice 
Spencer,  at  the  Ulster  Circuit,  in  1807. 

The  lessors  of  the  plaintiff  claimed  title  un- 
der the  will  of  Matthys  Blanshan,  the  father 
of  Brachie,  one  of  the  lessors  of  the  plaintiff. 
It  was  proved  that  the  defendants  were  in  pos- 
session, and  that  the  premises  in  question  were 
part  of  the  real  estate  of  the  testator,  who  died 
in  1780  or  1781,  leaving  six  children,  all  of 
whom  were  dead,  except  Brachie,  and  all  left 
issue,  except  Matthew  ;  that  Matthew  died  in 
1804,  and  for  several  years  prior  to  his  death 
had  not  been  in  possession  ;  and  it  was  admit- 
ted that  he  had  mortgaged  the  premises  to  the 
loan  officers  of  Ulster,  by  whom  they  were  sold, 
and  under  whom  the  defendants  claimed  title. 
The  will  of  Matthys  Blanshan,  dated  the  21st 
of  April,  1770,  was  offered  in  evidence,  and 
objected  to,  unless  proved  by  a  subscribing 
witness.  It  appeared  that  one  of  the  subscrib- 
ing witnesses  was  dead,  that  another  was  non 
&»n]>o*,  and  that  the  third  lived  at  Poughkeep- 


NOTE.— Ki-idence—  Ancient  deeds— When  at1mi»til>lc 
— t*ri>nf  of  jxMwe#»fo;i. 

In  the  note  to  1  Greenleaf  on  Ev.,  sec.  145,  after 
citing  the  .above  case  of  Jackson  v.  Blanshan,  the 
author  says :  "  But  the  weight  of  authority  at  pres- 
ent seems  clearly  the  other  way,  and  it  is  now  agreed 
that  where  proof  of  possession  cannot  be  had,  the 
de<>d  may  be  read  if  its  genuineness  is  satisfactorily 
established  by  other  circumstances."  He  cites  Ran- 
t-liffe  v.  Parkins,  6  Dow,  202 ;  McKenire  v.  Frazer.  9 
Yes.,  5;  Doe  v.  Passingham,  2  C.  &  P.,  440;  Barr  v. 
Gratz,  4  Wheat.,  213;  Jackson  v.  Laroway,  3  Johns. 
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sie,  and  no  reason  was  shown  why  he  was  not 
produced.  The  will  was,  therefore,  rejected. 
The  plaintiff  then  offered  to  prove  that  five 
sixths  of  the  real  estate  of  the  testator  in  Hur- 
ley had  been  held  under  the  will.  This  was 
overruled  by  the  judge,  as  not  sufficient  to 
entitle  the  will  to  be  read  in  evidence. 

The  plaintiff  then  proved  that  the  children 
of  Matthys  Blanshan  divided  his  real  estate 
after  his  death,  into  six  equal  parts,  and  that 
Matthew  took  the  premises  in  question  for  his 
share,  and  the  children  said  that  it  was  run 
out,  according  *to  the  will,  and  all  the  [*29JJ 
children  were  present,  except  Brachie,  who 
had  exchanged  lands  with  one  of  the  sons, 
Johannis,  and  given  up  her  right,  and  it  was 
then  talked  of,  that  if  iny  of  the  children  died 
without  heirs,  his  or  her  part  was  to  go  to  the 
survivors.  The  will  was  then  admitted.  After 
giving  some  legacies,  the  testator  adds,  "I 
give,  devise  and  bequeath  to  my  six  children, 
Johannis,  Jacob,  Matthew,  Anne,  Catherine 
and  Brachie,  and  to  their  heirs  and  assigns 
forever,  all  the  remainder  of  my  real  and  per- 
sonal estate,  which  I  hold  by  patent,  deed, 
bond,  or  any  other  instrument  whatsoever,  to 
be  divided  equally  among  them  all,  share  and 
share  alike,  viz.,  each  of  my  above  named  six 
children  to  have  the  one  sixth  part  of  my 
estate,  movable  and  immovable,  which  shall 
be  in  my  possession  when  I  depart  this  life  ; 
but  if  any  one  or  more  of  my  above  named 
children  should  die  before  they  arrive  at  full 
age,  or  without  lawful  issue,  that  then  his,  her, 
or  their  part  or  share  of  my  estate  shall  devolve 
upon,  and  be  equally  divided  among  the  rest 
of  my  surviving  children,  and  to  their  heirs 
and  assigns  forever."  The  will  was  proved 
the  29th  of  September,  1781,  by  one  of  the 
subscribing  witnesses,  before  the  surrogate  of 
Ulster  County.  It  appeared  that  the  other 
four  children  died  before  Matthew,  leaving 
issue  that  were  still  living. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  whether  the 
will  was  properly  admitted,  and  whether  the 
lessors  have  any  and  what  interest  in  the  prem- 
ises. 

It  was  agreed  that  if  the  will  was  improper- 
ly admitted,  that  a  nonsuit  should  be  entered  ; 
if  otherwise,  and  the  plaintiff  had  no  title, 
that  then  a  verdict  should  be  entered  for  the 
defendants  ;  but  if  the  will  was  properly  ad- 
mitted, and  the  plaintiff  had  shown  a  title  to 
all,  or  any  part  of  the  premises,  judgment  was 
to  be  given  for  the  plaintiff. 

The  following  points  were  raised  on  the 
argument  : 

1.  Whether  the  will  was  properly  admitted. 

*2.  Whether  the  limitation  over,  [*294 
upon  Matthew's  dying  without  issue,  was  a 
valid  limitation. 

8.  Whether  Brachie  alone  takes,  as  sole  sur- 

Cas.,  283;  Jackson  v.  Luquere,  5  Cow.,  221 ;  Jackson 
v.  Lamb,  7  Cow.,  431 ;  Hewlett  v.  Cock,  7  Wend., 371 ; 
Wilson  v.  Betts,  4  Denio,  201. 

Compare,  also,  Bank  of  Middlebury  v.  Rutland,  33 
Vt.,  414;  Homer  v.  Cilley,  14  N.  H.,  85;  Ridgeley  v. 
Johnson,  11  B«rb.,527;  Dishager  v.Maitland,  12L>igh 
(Va.),  524 :  Wagner  v.  Alton,  1  Rice  (S.  C.),  100;  Town- 
send  v.  Downer,  32  Vt.,  183 :  Shanks  v.  Lancaster,  5 
Gratt.,  110;  Caruthers  v.  Eldridge,  12  Gratt.,  670; 
Nowlin  v.  Burwell,  75  Va.,  551 :  Martin  v.  Rector,  2± 
Hun,  27  ;  Gainer  v.  Cotton,  49  Tex.,  101. 

JOHNS.  REP  ,  3. 


1808 


JACKSON,  o.  v.  BLANSHAN. 


294 


vivor,  or  does  riot,  the  words  import  a  general 
failure  of  issue. 

4.  Or  whether  the  issue  of  the  brothers  and 
sisters  come  in  for  a  proportion. 

Mr.  L.  Elmendorf,  for  the  plaintiff.  1.  The 
will  was  duly  proved  in  the  office  of  the  sur- 
rogate of  the  county,  and  being  more  than  37 
years  old,  it  ought  to  have  been  received  as  an 
ancient  deed,  without  further  proof.  A  parish 
certificate  of  30  years  old  has  been  admitted 
in  evidence,  without  giving  any  account  of  it. 
(o  East.,  259.)  So  deeds  of  thirty  years'  stand- 
ing are  admitted,  without  further  proof  of  the 
execution  than  the  production  of  them, 
(Buller's  N.  P.,  255  ;  Peake's  Ev.,  109,  110.) 
Besides,  the  will  having  been  admitted  by  the 
parties  who  acted  under  it,  that  was  sufficient, 
in  an  action  of  ejectment. 

2.  The  devise  over  in  the  will  was  good,  as 
an  executory  devise.  In  the  case  of  Fosdick 
v.  Cornell  (1  Johns.,  440)  a  similar  question 
arose  on  a  similar  clause  in  a  will,  and  all  the 
cases  on  the  subject  were  fully  examined,  and 
the  court  were  unanimously  of  opinion  that 
the  devise  over  was  good.  As  four  of  the 
children  died  before  Matthew,  and  he  died 
without  issue,  the  share  of  Matthew  must  go 
to  Brachie,  the  only  survivor. 

Mr.  Suaam,  contra.  1.  The  presumption 
in  regard  to  ancient  deeds  exists  only  where 
there  has  been  a  continued  possession,  accord- 
ing to  the  deed.  Here  Matthew  had  been  long 
out  of  the  possession.  Wills  do  not,  like  deeds, 
take  effect  from  their  date  or  delivery,  but 
from  the  death  of  the  testator ;  their  age, 
therefore,  is  to  be  computed,  not  from  the  time 
they  bear  date,  but  from  the  period  when  they 
take  effect.  In  the  present  case,  the  testator 
died  in  1780  or  1781  ;  so  that,  admitting  the 
rule  about  ancient  deeds  to  be  applicable  to 
wills,  yet,  with  this  modification,  the  present 
will  is  not  30  years  old,  so  as  to  entitle  it  to  be 
read  as  an  ancient  deed. 

295*]  *2.  By  the  word  "estate"  the  testa- 
tor devised  both  his  real  and  personal  property 
equally  among  his  children.  The  personal 
property  vested  absolutely  on  their  respect- 
ively attaining  the  age  of  21  years,  and  any 
limitation  over  was  void.  As  the  object  of  all 
the  rules  of  construction  is  to  ascertain  the  in- 
tention of  the  testator,  it  is  usual  to  resort  to 
the  devise  of  personal  property,  in  order  to 
find  out  the  intention  of  the  devisor  as  to  his 
real  estate  ;  and  to  apply  the  same  rule  to  the 
real  as  to  the  personal  property.  (Fearne's  Ex. 
Dev.,  190,  359;  Forth  v.  Chapman,  1  P.  Wms., 
663.)  If  so,  then  it  is  clear  that  each  child,  on 
arriving  at  the  age  of  21  years,  would  take  a 
fee.  (Fearne's  Ex.  Dev. ,  191.)  Again,  by  the 
words  "surviving  children"  it  must  be  in- 
tended that  the  grandchildren  should  take 
equally  with  the  surviving  child.  (Fearne's 
Ex.  Dev.,  209  ;  Shep.  Touch.,  417,  418.) 

SPENCER,  J.  The  questions  in  this  case  are, 
whether  the  will  of  Matthys  Blanshan  was  well 
proved  ;  and  whether  Brachie,  the  wife  of  the 
lessor,  alone  took  the  share  of  Matthew,  one  of 
the  children  of  the  testator. 

It  has  been  decided  in  this  court  that  a  will 
stood  upon  the  same  footing  as  a  deed,  with 
respect  to  proof  ;  and  that  an  ancient  will  was 
subject  to  the  same  rule  of  evidence  as  an 
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ancient  deed.  The  deed  is  dated  the  21st  of 
April,  1770  ;  but  the  testator  did  not  die  until 
1780  or  1781.  A  will  does  not  take  effect  until 
the  testator's  death ;  but  it  conveys  only  the 
lands  of  which  he  was  seized  when  it  was 
made,  if  the  devise  be  ever  so  broad  ;  and, 
therefore,  though  not  consummated  until  the 
death  of  the  devisor,  it  relates  back  to  the  time 
of  the  devise.  The  reason  of  the  law,  in  dis- 
pensing with  the  attendance  of  witnesses,  to  a 
deed  of  30  years'  standing,  and  where  posses- 
sion has  been  held  under  it,  is  founded  on  the 
presumption  that  they  are  dead,  and  the  im- 
possibility of  proving  its  execution  :  and 
though  they  are,  in  fact,  alive,  it  is  not  neces- 
sary to  produce  them,  for  the  rule  is  general  in 
its  operation.  The  reason  of  this  rule  applies 
to  the  time  of  the  execution  of  a  will,  andnot 
to  the  death  *of  the  testator,  for  the  [*29<$ 
same  difficulty  of  proof  exists  in  the  one  case 
as  in  the  other.  I  think,  therefore,  that  when 
wills  and  deeds  have  the  same  principle  applied 
to  them,  as  respects  their  proof,  it  is  following 
the  analogy  to  consider  a  will  as  an  ancient 
one,  when  30  years  have  elapsed  since  its  exe- 
cution ;  and  that  it  may  be  read  in  evidence, 
where  the  possession  has  been  held  according  to 
its  provisions  for  27  years,  as  is  the  present  case. 

If  this  be  correct,  the  production  of  the  will, 
the  proof  that  all  the  children  held  under  it, 
and  had  divided  the  estate  according  to  its 
provisions,  was  sufficient  proof,  prima facie, 
of  its  execution. 

In  the. case  of  the  Governor  &  Company  of 
the  Chelsea  Water  Works  v.  Cowper  (1  Esp.  Cas., 
275),  Lord  Kenyon  admitted  a  bond  to  be  given 
in  evidence,  saying  that  all  deeds  of  above  30 
years'  date  proved  themselves  ;  and  that  it 
added  to  its  authenticity,  coming  from  among 
the  papers  of  the  company,  and  being  in  the 
handwriting  of  their  secretary  ;  and  a  case  is 
cited  by  Lord  Kenyon,  where  Lord  Mansfield 
declared  that  he  would  admit  a  bond  of  above 
30  years'  standing,  if  proved  to  have  been 
found  among  the  papers  of  the  deceased.  The 
ancient  rule  required  the  lapse  of  60  years  be- 
fore a  deed  proved  itself  ;  this  rule  has  been 
narrowed  to  30  years,  and.  as  by  our  statute  of 
limitations,  the  possession  of  land  for  25  years 
gives  a  title  against  all  the  world,  I  consider  a 
deed  of  more  than  30  years'  Standing,  and 
where  possession  has  been  held  under  it  for 
25  years,  good  evidence  without  proving  its 
execution. 

The  devise  is  to  the  testator's  six  children, 
and  their  heirs  and  assigns  forever,  as  tenants 
in  common.  But  if  any  one  or  more  of  the 
the  children  should  die  before  they  arrive  to 
full  age,  or  without  lawful  issue,  then  his  part 
is  to  devolve  upon,  and  be  equally  divided 
among  the  rest  of  the  testator's  surviving 
children,  and  to  their  heirs  and  assigns  forever. 
Matthew  died  without  issue,  after  the  death  of 
four  other  of  the  devisees  with  issue,  leaving 
Brachie  the  only  surviving  child  of  the  testa- 
tor. 

*Though  the  real  and  personal  estate  [*297 
are  both  given  in  the  same  manner,  it  would 
be  violating  the  plain  intention  of  the  testator, 
to  consider  this  a  void  limitation  over,  because 
the  personal  estate  might  admit  of  other  con- 
structions ;  and  since  the  case  of  Fosdick  v. 
Cornell,  it  cannot  be  contended  that  the  devise 
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moans  an  indefinite  failure  of  issue,  but  only 
a  failure  of  issue  living  at  the  death  of  the  first 
taker.  That  case  is  an  authority  for  saying 
that  the  devise  here  created  a  good  limitation 
over,  by  way  of  executory  devise,  depending 
on  the  "contingency  of  uny  of  the  devisees 
dying,  without  leaving  issue  at  the  time  of  their 
death. 

The  grandchildren  cannot  be  consided  as  the 
surviving  children,  within  the  intention  of  the 
testator.  The  plain  language  of  the  limitation 
would  be  violated  by  giving  it  such  a  con- 
struction, and,  indeed,  it  was  not  pressed. 

In  my  opinion  Brachie  took  the  whole  share 
of  Matthew,  on  his  dying  without  issue,  and 
the  plaintiff  is  entitled  to  judgment. 

KENT,  Ch.  J.  The  first  question  arising  in 
this  case  is,  as  to  the  admission  of  the  will  of 
Matthys  Blanshan. 

The  acts  and  declarations  of  the  children 
might,  perhaps,  have  been  sufficient  ground  for 
presuming  a  will  dividing  the  estate,  according 
to  the  distribution  which  actually  took  place, 
had  there  not  been  positive  proof  behind  of  the 
existence  of  the  will.  Presumptions  are  only 
allowed  when  positive  proof  is  wanting  ;  but 
here  the  lessors  of  the  plaintiff  admitted  that 
they  had  in  their  hands  the  will  itself.  They 
were  then  bound  to  produce  it,  and  support  its 
genuineness  by  such  proof  as  the  nature  of  the 
case  afforded.  The  highest  and  best  evidence 
was  the  production  of  one  or  more  of  the  sub- 
scribing witnesses  to  the  will,  if  they  were 
living,  and  within  the  jurisdiction  of  the  court. 
It  was  proved  that  one  of  the  subscribing  wit- 
nesses was  alive,  and  resided  in  Dutchess 
County,  and  no  reason  was  given  why  he  was 
not  produced.  This  omission,  was  a  fatal  neg- 
ligence on  the  part  of  the  plaintiff,  unless  the 
Ut>8*]  admission  of  the  will  can  be  *sup- 
ported  on  the  footing  of  an  ancient  deed, 
which  proves  itself.  Here,  I  think,  also,  the 
lessors  of  the  plaintiff  have  failed.  It  is  not 
proper  to  compute  the  will  from  its  date,  but 
only  from  the  time  that  possession  took  place 
under  it.  It  is  the  accompanying  possession 
alone  which  establishes  the  presumption  of  au- 
thenticity in  an  ancient  deed.  (Gilb.,  89;  Peake, 
72,  73;  Fleta,426;  1  Inst.,  6;  1  Roll.  Rep.,  132  ; 
Skinner,  239;  2  Mod.,  323;  2  Term,  466;  1 
Bl.  Rep.,  532.)  In  one  of  the  cases  referred 
to  Lord  Coke  says,  that  possession  must  have 
gone  all  the  time,  according  to  the  deed,  before 
a  feoffment  of  40  years'  standing  can  be  ad- 
mitted, without  proof  of  livery.  Where  pos- 
session fails,  the  presumption  in  its  favor  fails 
also.  The  length  of  the  date  will  not  help  the 
deed,  for  if  that  was  sufficient,  a  knave  would 
have  nothing  to  do  but  to  forge  a  deed  with  a 
very  ancient  date.  The  death  of  the  testator 
could  not  have  exceeded  26  or  27  years  before 
the  commencement  of  the  suit,  and  the  time 
of  the  possession  under  the  will  fell  short  of 
the  lowest  period  which  has  been  required  to 
establish  an  ancient  deed. 

Perhaps  80  years  may  be  deemed  unreason- 
ably long,  since  it  reaches  beyond  the  limita- 
tion now  established  in  a  writ  of  right.  But 
it  is  to  be  observed  that  the  rule  requiring  30 
years  as  the  test  of  an  ancient  deed  is  an  old  and 
well  settled  rule  of  evidence ;  and  that  it  has 
been  applied  to  a  variety  of  instruments,  be- 


sides  conveyances  of  real  estate,  such  as  bonds, 
certificates  of  settlement,  and  the  like.  It 
may,  therefore,  well  be  questioned,  whether 
greater  inconveniences  would  not  be  felt  from 
a  departure  from  that  rule  than  from  adhering 
to  it,  in  the  present  instance. 

On  this  ground,  a  judgment  of  nonsuit  ought 
to  be  directed,  according  to  the  stipulation  in 
the  case.  But  as  we  have  the  will  before  us, 
and  the  counsel  have  argued  on  the  merits  of 
the  controversy,  arising  on  the  construction  of 
the  will,  it  may,  probably,  be  convenient  to 
299*  J  the  parties,  *and  save  further  litiga 
tion,  to  have  the  opinion  of  the  court  on  the 
will. 

The  will  devises  the  real  estate  to  the  six 
children,  in  fee,  of  whom  Brachie,  one  of  the 
lessors,  was  the  youngest,  and  the  only  sur- 
vivor ;  it  then  adds  the  following  devise  over: 
"  But  if  any  one  or  more  of  my  said  children 
should  die  before  they  arrive  at  full  age.  or 
without  lawful  issue,  that  then  his  or  her  share 
should  devolve  upon,  and  be  equally  divided 
among  the  rest  of  my  surviving  children." 
This  devise  over  is  good  by  way  of  executory 
devise,  and  not  too  remote  ;  for  the  construc- 
tion is  well  settled  that  the  words  "  without 
lawful  issue  "  mean  issue  living  at  the  time  of 
his  death.  The  case  of  Fosdick  v.  Cornell  (1 
Johns. ,  440)  was  on  a  devise  to  four  sons  and  a 
daughter,  and  that  if  any  of  them  should  die, 
without  heirs  male  of  their  bodies,  their  share 
should  go  to  the  survivors.  The  court  reviewed 
the  leading  authorities,  and  held  that  the  devise 
over  was  a  good  executory  devise,  and  that  the 
true  construction  was,  a  devise  over,  to  take 
effect  on  failure  of  male  issue,  during  the  life 
of  the  first  taker.  The  case  of  Hanbury  v. 
Cockerill  (1  Roll,  Abr.,  835)  is  an  ancient  case, 
quite  analogous,  in  favor  of  the  validity  of  this 
executory  devise.  The  devise  there  was  to  the 
two  sons  in  fee,  with  a  proviso,  that  if  either 
died  before  they  should  be  married,  or  before 
they  should  attain  the  age  of  21  years,  and 
without  issue  of  their  bodies,  then  his  share 
should  go  to  the  survivor.  In  the  two  cases  of 
Porter  v.  Bradley,  and  Roe  v.  Jeffery  (3  Term, 
143  ;  7  Term,  589),  Lord  Kenyon  supported 
this  established  construction,  in  a  very  forcible 
manner ;  and  the  present  case  cannot  be  dis- 
tinguished, in  principle,  from  those  in  which 
this  rule  of  law  is  settled  beyond  controversy. 
The  lessors  of  the  plaintiff  would,  therefore, 
be  entitled  to  recover  on  the  merits  of  the  case, 
and  it  is  with  regret  that  I  am  obliged  to  turn 
them  round  to  a  new  action  ;  but,  according 
to  the  stipulation  in  the  case,  there  must  be  a 
judgment  of  nonsuit. 

*VAN  NESS,  J.,  was  of  the  same  [*3OO 
opinion. 

THOMPSON,  J.,  and  YATES,  J.,  not  having 
heard  the  argument  in  the  cause,  gave  no 
opinion. 

Judgment  of  nonsuit. 

Overruled— «  Johns.,  55;  4  Denio,  213. 

Disapproved— 7  Wend..  374;  24  Hun,  28. 

Cited  in— 16  Johns.,  432;  2  Cow.,  394;  5  Cow.,  127; 
6  Cow.,  180 ;  4  Wend.,  282 ;  11  Wend.,  292 ;  6  Hill,  606 ; 
10  Paige,  190 ;  36  N.  Y.,  271 ;  1  Keyes,  368  ;  18  Hun, 
238 ;  4  Barb.,  437  :  6  Barb.,  115 ;  11  Barb.,  538 ;  15  Barb., 
625;  26  Barb.,  117;  33  How.  Pr.,  468. 
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JACKSON,  ex  dem.  DUNBAH  ET  AL., 

v. 
TODD. 

Lost  Deed — Evidence  of    Loss — Transcript   of 
Record — Copy. 

A  deed  for  a  military  lot  of  land,  in  the  County  of 
Onotidaga.  dated  in  June,  1794.  and  proved  the  5th 
of  September,  1797,  in  the  manner  prescribed  by  the 
Act  of  the  llth  February,  1797,  relative  to  the  prov- 
ing and  recording'  of  deeds,  was  held  sufficiently 
proved  to  be  recorded ;  and  a  transcript  of  the  rec- 
ord of  such  a  deed  so  proved,  may  be  read  in  evi- 
dence. 

Evidence  by  a  person  that  he  had  delivered  a  deed 
to  the  clerk  of  the  county  to  be  recorded,  and  that 
search  had  been  made  in  the  clerk's  office,  and  that 
it  could  not  be  found,  is  not  sufficient  evidence  of 
the  loss  of  a  deed  to  entitle  the  party  to  read  a 
copy  in  evidence,  unless  it  be  shown  that  the  deed 
was  never  re-delivered  by  the  clerk. 

THIS  was  an  action  of  ejectment,  for  a  lot  of 
land  in  the  township  of  Marcellus,  in  the 
County  of  Onondaga.     The  cause  was  tried  at 
the   Onondaga  Circuit,   on  the  4th  of  June, 
1806,  before  Aft1.  Justice  Livingston. 

At  the  trial  the  plaintiff  produced  in  evi- 
dence the  patent  for  the  lot  in  question  to  Will- 
iam Dunbar,  dated  the  8th  July,  1790,  and  a 
deed  from  him  to  Zebulon  Macey,  for  the  same 
lot,  dated  the  8th  March,  1784,  which  had  been  j 
duly  acknowledged  and  recorded.  He  then  | 
offered  a  transcript  of  a  record  of  a  deed  from 
Macey  to  Zephaniah  Platt,  dated  the  23d  June, 
1794,  by  which  he  released  and  quitclaimed  to 
him  all  his  right  and  title  to  the  lot  in  question. 
This  deed  was  proved  theSth  September,  1797, 
before  a  master  in  chancery,  whose  certificate 
was  indorsed  on  the  deed,  as  follows  : 

"Before  me,"  &c.,  "came  William  Thorn 
of  Dutchess  County,  and  I,  knowing  him  to 
be  the  subscribing  witness  to  the  within  deed, 
and  having  satisfactory  evidence  that  he  knew 
Zebulon  Macey,  who  executed  the  within  deed, 
by  the  affirmation  of  the  said  William,  who 
declares  that  he  knows  the  said  Zebulon,  and 
that  he  is  the  same  person  described  in  the  said 
deed,  and  the  said  William  being  there-  j 
upon  duly  affirmed,  says  that  he  saw  the  said 
Zebulon  execute  the  said  deed,"  &c. 

The  deed  was  recorded  in  the  office  of  the  j 
clerk  of  Onondaga,  the  llth  September,  1798. 

The  counsel  for  the  defendant  objected  to  ; 
the  reading  of  the  transcript  of  the  record  of  \ 
this  deed,  because  the  proof  was  insufficient,  j 
30 1*]  and  not  made  according  to  law,  so  *as  \ 
to  entitle  it  to  be  recorded.  The  judge,  con-  | 
sidering  the  objection  well  founded,  rejected  ! 
the  transcript.  The  attorney  of  one  of  the  ! 
lessors  of  the  plaintiff  was  then  called  to  prove  I 


the  loss  of  the  original  deed,  who  testified  that 
by  request  of  one  of  the  lessors  of  the  plaintiff, 
he  made  inquiry  at  the  office  of  the  clerk  of 
Onondaga,  for  the  original  deed,  which  had 
been  left  there  to  be  recorded,  and  that  he  and 
the  clerk  made  diligent  search  in  the  office, 
but  could  not  find  the  deed. 

The  plaintiff  further  offered  to  prove  that 
the  original  deed  was  produced  and  proved 
before  the  Onondaga  commissioners,  and  that 
the  contents  were  the  same  as  the  transcript 
then  produced  ;  this  was  objected  to,  but  the 
objection  was  overruled  by  the  judge. 

Vincent  Matthews,  Esq.,  late  one  of  the 
Onondaga  commissioners,  was  then  called  as 
a  witness,  who  said,  that  the  attorney  of 
Platt,  one  of  the  lessors  of  the  plaintiff,  in  Oc- 
tober, 1799,  produced  to  the  commissioners  a 
deed  from  Zebulon  Macey  to  Zephaniah  Platt, 
which  he  believed  to  be  of  the  same  tenor  as 
the  transcript  then  produced,  though  he  could 
not  be  positive  in  his  recollection. 

It  appeared,  also,  that  the  persons  under 
whom  the  defendant  claimed  the  lot  of  land  in 
question  were  parties  to  the  ligitated  title  to 
the  lot,  before  the  commissioners.  The  judge 
was  of  opinion  that  there  was  sufficient  evi- 
dence of  the  existence  and  contents  of  the 
deed,  and  of  its  being  lost ;  and  the  jury  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  judg- 
ment, and  for  a  new  trial: 

1.  Because  the  judge  was  not  correct  in  de- 
ciding that  sufficient  evidence  had  been  given 
of  the  existence  and  loss  of  the  deed  from  Ma- 
cey to  Platt. 

2.  Because  he  was  incorrect  in  ruling,  that 
sufficient  evidence  of  the  execution  and  con- 
tents of  the  deed  had  been  given. 

Mr.  Gold,  for  the  defendant.  There  was  no 
proof  of  the  execution  of  the  deed  from  Ma- 
cey to  Platt.  Matthews,  *who  was  [*3O2 
called  to  prove  that  the  original  deed  was  pro- 
duced before  the  Onondaga  commissioners,  is 
entirely  silent  as  to  its  execution ;  nor  was 
there  any  evidence  of  its  being  before  the  jury. 
If  the  deed  was  not  so  proved  as  to  alldw  it  to 
be  recorded,  the  transcript  could  not  be  read 
in  evidence. 

The  case  of  Jackson,  ex  dem.  Ramson  &  Roe, 
v.  Shephard  (2  Johns.,  77)  is  in  point.  The 
Act  of  the  8th  January,  1794(7sess.,  ch.  1), 
required  all  deed  for  military  lands,  before  ex- 
ecuted, to  be  deposited  with  the  clerk  at  Al- 
bany, who  was  to  deliver  them  over,  before  a 
certain  time,  to  the  clerk  of  Onondaga 


NOTE. — Evidence — Lost  deed  or  instrument — Pre- 
liminary proof  of  loss  to  admit  secondary  evidence  of 
contents. 

Secondary  evidence  of  the  contents  of  an  instrument 
is  not  admissible  until  the  absence  of  the  original 
is  accounted  for.  Gary  v.  Campbell,  10  Johns..  363 ; 
Brackett  v.  Evans,  1  Cush.,  79 ;  Brighton,  &c.,  Bank 
v.  Philbrick,  40  N.  H.,  508;  Baldwin  v.  Massie,  7 
Wheat.,  123 ;  Sterling  v.  Potts,  5  N.  J.  L.  (2  South., 
773 ;  Bigelow  v.  Young,  30  Ga.,  121 ;  Perkins  v.  Bard, 
16  La.  Ann.,  443 ;  Marks  v.  Winter,  19  La.  Ann..  445 ; 
Thalick  v.  Presley,  29  Ala.,  427  ;  Ramsdale  v.  Grove, 
4  McLean,  282 ;  Boynton  v.  Rees,  8  Pick.,  329 ;  Lungs- 
ford  v.  Smith,  12  Gratt,  554. 

Thepreliminara  proof  ofloss  is  addressed.  tf>,  and  its  \ 
sufficiency  determined  by,  the  court.  Woodworth  v.  j 
Barker,  1  Hill,  172 ;  Williston  v.  Williston,  41  Barb.,  j 
635 ;  Graham  v.  Chrystal,  1  Abb.  Pr.  N.  S.,  121 ;  j 
Bridges  v.  Hyatt,  2  Abb.  Pr.,  449 ;  Jackson  v.  Frier,  ! 
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16  Johns.,  193 ;  Glassell  v.  Mason,  32  Ala.,  719 ;  Poulet 
v.  Johnson,  25  Ga.,  403 ;  Fisk  v.  Kissane,  42  111.,  87 ; 
Adams  v.  Leland,  7  Pick.,  62 ;  Batchelder  v.  Nutting, 
16  N.  H.,  261 :  McCulloch  v.  Hoffman.  73  N.  Y..  615. 

See,  however,  Coleman  v.  Walcott,  4  Day  (Conn.), 
388 ;  Des  Arts  v.  Leggett,  5  Duer..  156 :  Sims  v.  Sims. 
Mill  (S.  C.)  Const.,  225. 

As  to  what  evidence  of  loss  is  sufficient,  it  is  impos- 
sible to  give  any  definite  rule.  In  general  a  bona  fide, 
diligent,  unsuccessful  search  in  the  place  where  the 
lost  instrument  would  have  been  most  likely  to  have 
been  found,  must  be  shown.  Greenleaf  (Evidence, 
Vol.  I.,  sec.  558),  says :  "  It  seems  that  in  general, 
the  party  is  expected  to  show  that  he  has  in  good 
faith  exhausted  in  a  reasonable  degree  all  the 
sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  naturally  sug- 
gest, and  which  were  accessible  to  him."  See,  also, 
Dan  v.  Brown,  4  Cow.,  483 ;  Jackson  v.  Betts,  6  Cow., 


SOt 


SUPREME   COUKT,  STATE  OK  NEW    YORK. 


1808 


County,  anil  provides  that  tliey  shall  be  con- 
sidered as  recorded  from  the  time  they  are  so 
delivered.  The  deed  iu  question  was  executed 
June  23d,  1794,  since  the  passing  of  that  act, 
and  it  was  necessary  that  it  should  be  regular- 
ly proved  and  recorded,  according  to  the  gen- 
eral act  for  the  registry  of  deeds. 

Again,  there  was  not  sufficient  evidence  of 
the  loss  of  the  deed.  The  clerk  of  the  County 
of  Onondaga  was  not  called  as  a  witness  ;  and 
it  may  be,  that  he  delivered  it  again  to  the 
grantee,  or  to  some  other  person.  Matthews 
testifies  that  there  was  a  deed  which  he  be- 
lieved to  be  similar  to  the  transcript ;  but  he 
was  not  positive,  and  he  gave  no  evidence  of 
its  execution.  This  is  too  slight  evidence  of 
the  contents  of  the  deed,  supposing  it  to  be  lost. 

Mr.  J.  Tallmadge,  contra.  The  Act  of  1794 
was  repealed  by  the  Revised  Act  of  the  6th 
April,  1801  (Rev.  Laws,  Vol.  I.,  p.  460),  and 
according  to  the  doctrine  contended  for  on  the 
part  of  the  plaintiff,  deeds  executed  prior  to 
that  date  cannot  be  recorded.  The  deed  was 
duly  proved.according  to  the  Act  of  the  llth 
February,  1797,  and  the  5th  section  of  the 
Act  of  the  12th  February,  1798,  relative  to 
deed  for  lands  in  Onondaga,  refers  to  and  rec- 
ognizes the  Act  of  the  llth  February,  1797,  as 
to  the  mode  of  acknowledgment  and  proof; 
and  allows  deeds  so  acknowledged  or  proved 
to  be  recorded.  This  was  a  virtual  repeal  of 
the  Act  of  1794,  as  to  the  recording  of  such 
deeds.  The  deed,  then,  having  been  duly 
3O3*]  *proved  and  recorded,  the  transcript 
ought  to  have  been  received  in  evidence. 

But  if  the  transcript  was  not  of  itself  evi- 
dence, yet,  when  connected  with  the  parol 
proof,  there  was  sufficient  evidence  from 
whence  to  infer  the  existence  of  the  deed,  its 
due  execution,  and  subsequent  loss. 

VAN  NESS,  J.  Admitting  that  the  transcript 
of  the  record  of  the  deed  from  Macey  to  Platt 
ought  not  to  have  been  admitted  in  evidence, 
there  ought,  notwithstanding,  to  be  a  new  trial, 
unless  the  evidence  given  of  the  loss,  execution 
and  contents  of  the  original  deed  entitled  the 
plaintiff  to  a  verdict.  The  transcript  was  not 
in  evidence  ;  and,  consequently,  the  defend- 
ant has  had  no  opportunity  to  contest  its  valid- 
ity, which  it  was  competent  for  him  to  do, 
notwithstanding  it  may  have  been  duly  ac- 
knowledged and  recorded.  Had  it  been  pro- 
duced in  evidence,  he  might,  perhaps,  have 


proved  it  to  be  a  forgery,  or  that  it  had  been 
obtained  by  a  fraud  or  imposition,  or  have 
shown  some  other  fact  which  would  have  ren- 
dered it  void  or  inoperative  ;  or  he  may  have 
a  good  and  perfect  title  to  the  lot  in  dispute. 
I  am  of  opinion  that  the  deed  from  Macey  to 
Platt  was  duly  proved  and  recorded,  and  that 
the  transcript  offered  on  the  trial  ought  to 
have  been  admitted  in  evidence.  But  for  the 
reasons  I  have  mentioned,  that  will  not  help  the 
plaintiff.  <The  question  then,  is,  whether  the 
other  testimony  given  on  the  trial  entitles  the 
plaintiff  to  retain  his  verdict.  I  think  not. 
The  general  rule  is,  that  where  a  party  is  per- 
mitted to  give  parol  evidence  of  the  contents 
of  a  deed,  or  other  writing,  he  must  first  prove 
the  original  to  be  lost  or  destroyed. 

The  party  claiming  under  a  conveyance,  is 
presumed  to  have  the  custody  of  it.  For 
aught  that  appears,  the  deed  in  question  may, 
at  the  trial,  have  been  in  the  possession  of  the 
lessors  of  the  plaintiff,  or  one  of  them  ;  they 
ought,  at  least,  to  have  shown,  as  far  as  it  was 
in  their  power,  that  such  was  not  the  case. 

*Had  the  clerk  been  examined,  he  [*3O4 
might,  perhaps,  have  proved  that  the  deed 
had  been  found  subsequently  to  the  time  of 
the  search  made  by  Walter  Wood.  The  les- 
sors of  the  plaintiff  ought  to  be  held  to  strict 
proof  on  this  subject,  for  they  may,  for  im- 
proper purposes,  have  withheld  the  original 
deed.  But  however  this  may  be,  there  is  an- 
other, and,  as  I  think,  an  insuperable  objec- 
tion to  the  plaintiff's  right  to  recover  on  this 
evidence. 

The  execution  of  the  deed  by  Macey  is  not 
proved  by  any  of  the  witnesses.  The  tran- 
script having  been  excluded,  no  evidence  of 
the  execution  of  the  deed  arising  from  it  can 
be  taken  into  consideration.  Neither  Wood 
nor  Matthews  knew  anything  about  the  execu- 
tion of  it ;  and  taking  it  for  granted  that  there 
was  sufficient  evidence  of  the  contents  of  the 
paper  mentioned  by  Matthews,  it  is  not  shown 
that  that  paper  was  the  deed  of  Macey. 

I  am,  therefore,  of  opinion  that  there  ought 
to  be  a  new  trial. 

SPENCER,  J.  Two  questions  were  made  on 
the  motion  for  a  new  trial. 

1st.  That  the  proof  of  the  loss  of  the  deed 
from  Zebulon  Macey  to  Zephaniah  Platt  was 
incompetent ;  and,  if  otherwise,  that  there  was 
no  proof  of  the  contents  of  the  deed. 


377 ;  B  Cow.,  308 ;  Jackson  v.  Hasbrouck,  12  Johns., 
192;  Jackson  v.  Frier,  16  Johns.,  192;  Jackson  v. 
Root,  18  Johns.,  tfO ;  Russel  v.  Kinney.  1  Sandf.  Ch., 
34  ;  Rex  v.  Castleton,  6  T.  R.,  236 ;  Rex  v.  Morton,  4 
M.  &  S.,  48 ;  Parg naid  v.  Smith.  8  Pick,  272;  Fletcher 
v.  Jackson,  23  Vt.,  581 ;  Holbrook  v.  School  Trustees, 
28  III.,  187 :  Kidder  v.  Blaiadall,  45  Me.,  461 ;  Barton 
v.  Munian,  27  Mo.,  235;  Jackson  v.  Cris,  11  Johns., 
437;  Angel  v.  Felton,  8  Johns.,  149;  McKinnon  v. 
Bliss,  21  N.  Y.,208;  Bronson  v.  Tuthill,  1  Abb.  Ct. 
App.,  Dec.,  208:  3  Keyes,  32;  Jackson  v.  Vail,  7 
Wend.,  125;  Augsbury  v.  Flower,  68  N.  Y.,  619. 

The  ilegree  of  diligence  rei/uired  in  the  search,  de- 
pends somewhat  upon  the  importance  of  the  lost 
instrument.  Where  it  is  a  paper  of  such  character 
us  would  naturally  have  been  destroyed,  as  of  a  note 
that  has  been  paid,  slight  evidence  is  sufficient,  and 
in  some  eases  an  instrument  of  such  character  has 
been  presumed  to  have  been  destroyed,  and  proof 
of  its  contents  been  received  with  no  proof  of 
loss  or  destruction.  Chrysler  v.  Renois,  43  N.  Y., 
209.  See  Spalding  v.  Bank.  9  Pa.  St.,  28 ;  Jackson  v. 
Koot,  18  Johns..  60 ;  Bronner  v.  Frauenthal,  37  N. 
Y.,  166. 


H"7ien  the  jxiper  in  question  belongs  to  thepartuad- 
\  rerxe  to  the  one  offering1  parol  evidence  pi  its  con- 
:  tents,  less  diligence  in  search  is  required  to  be 
j  shown.  Desnoyer  v.  McDonald,  4  Minn.,  515. 

As  to  affldantt  of  the  part}/,  their  admissibility 

j  and  effect,  see,  Hathaway  v.  Spooner,  9  Pick.,  23 ; 

Brigbam  v.  Coburn,  10  Gray,  329 ;  Stevens  v.  Reed, 

;  37  X.  H.,  49 ;  Beachboard  v.'Luce,  22  Mo.,  168 ;  Almy 

!  v.  Reed,  10  Cush..  421 ;  Tayloe  v.  Riggs,  1  Pet.,  591 ; 

Skinker  v.  Flohr,  13Cal..  638 ;  Wallace  v.  Wilcox,  27 

Tex.,  60;  Bank  v.  Dixon,  24  Ga.,  483;  Patterson  v. 

Winn,  5  Pet.,  233. 

See.  generally,  Thallhimer  v.  Brinckerhoff,  6  Cow., 
90 ;  Baker  v.  Squier,  1  Hun,  448 ;  Rice  v.  Davis,  7 
Lans.,  393 ;  Blackburn  v.  Blackburn,  8  Ohio,  81 ; 
Minor  v.  Tillotson,  7  Pet.,  99 ;  Whitehall  v.  Smith, 
24  111.,  166 ;  Wing  v.  Abbot,  28  Me.,  367 ;  U  S.  v.  Sut- 
ter,  21  How.  (U.  S.),  170;  Williams  v.  Heath,  22  la., 
519 ;  Clark  v.  Hornbeck,  14  N.  J.  L.,  430 ;  Francis  v. 
Ocean  Ins.  Co.,  6  Cow.,  404 ;  Moore  v.  Beattie,  33  Vt., 
219 ;  Howe  Machine  Co.  v.  Stiles,  53  la.,  424 :  Hausen 
\.  Am.  Ins.  Co.,  59  la.,  741;  Rhode  v.  McLean.  101 
Tl..  1467. 
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2d.  That  the  transcript  of  the  record  offered 
in  evidence  was  correctly  overruled,  the  same 
not  having  been  authenticated  as  the  law  re- 
quired. 

I  think  it  was  sufficiently  proved  that  the 
deed  in  question  had  been  in  the  hands  of 
Walter  Wood,  and,  afterwards,  in  the  hands 
of  the  clerk  of  Onondaga ;  but  there  is  no 
proof  that  he  had  not  re-delivered  it,  after  it 
was  recorded.  The  evidence  of  a  search  in 
the  office,  would  not  tend  to  create  any  pre- 
sumption of  its  being  lost,  unless  it  was  proved 
that  it  was  not  re-delivered.  But  there  is  no 
proof  of  its  execution,  nor  or  of  its  contents, 
independently  of  the  probate  indorsed  on  the 
deed.  If  it  had  been  proved  before  the  Onon- 
•daga  commissioners,  of  which  there  is  no  evi- 
dence, it  would  not  be  competent  to  give  that 
3O5*]  proof  *in  evidence,  unless  the  wit- 
nesses were  dead.  Mr.  Matthews,  the  com- 
missioner, does  not  take  upon  himself  to  say 
that  the  deed  before  him  comported  with  the 
transcript.  The  evidence,  therefore,  was  im- 
properly admitted. 

There  is  some  confusion  in  the  acts  relating 
to  the  proof  or  acknowledgment  of  deeds  for 
lands  lying  in  the  military  tract.  The  Act  of 
the 8th  January,  1794,  inhibits  the  lecording 
of  any  deed  for  military  bounty  lands,  unless 
it  be  acknowledged  by  the  party  making  it ; 
.and  the  officer  who  takes  the  acknowledg- 
ment is  required  either  to  have  personal 
knowledge  of  the  grantor,  or  proof  of  his 
identity.  The  Act  of  the  llth  of  February, 
1797,  is  general  in  its  nature,  making  no  ex- 
ceptions as  to  the  military  bounty  lands,  and 
prescribes  the  method  of 'acknowledgment  and 
proof  of  deeds,  without  any  reference  to  their 
date,  so  as  to  guard  against  forgery,  or  a  per- 
sonating of  the  grantors.  The  5th  section  of 
the  Act  of  the  12th  February,  1798,  declares 
that  no  deed  executed  on  or  before  the  first  day 
of  May  antecedent,  relating  to  any  lands  in 
Onoudaga  County,  shall  be  thereafter  register- 
ed or  recorded,  unless  it  be  acknowledged  or 
proved,  according  to  the  Act  of  the  llth  Feb- 
ruary, 1797.  In  the  8th  section  of  the  Act  of 
the  6th  April,  1801,  it  is  provided,  that  so 
much  of  the  Act  of  the  8th  January,  1794,  as 
provides  for  the  acknowledgment  or  proof  of 
deeds  in  a  manner  different  from  the  provis- 
ions of  that  act,  shall  be  repealed,  so  far  as 
respects  conveyances  thereafter  to  be  made. 

The  deed  in  question  was  executed  on  the 
23d  day  of  June,  1794,  and  was  proved  on 
the  5th  September,  1797,  according  to  the 
directions  of  the  Act  of  the  llth  February, 
1797.  The  5th  section  of  the  Act  of  the  12th 
February,  1798,  by  prohibiting  the  recording 
of  deeds,  unless  proved  as  this  deed  is,  virtu- 
ally repealed  the  Act  of  the  8th  January,  1794, 
and  the  subsequent  repeal  of  so  much  of  that 
act  as  provided  for  the  proof  or  acknowledg- 
ment of  deeds  different  from  the  provisions  in 
the  Act  of  the  6th  April,  1801,  so  far  as  re- 
spected future  conveyances,  cannot,  by  any 
just  construction,  qualify  or  derogate  from 
3O6*]  *the  legal  operation  of  the  Act  of  the 
12th  February,  1798. 

I  am,  therefore,  of  opinion  that  the  deed  in 
•question  was  well  proved  and  recorded,  and 
ought  to  have  been  permitted  to  be  read.  But 
as  the  transcript  of  the  record  was  not  admitted 
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in  evidence,  and  the  plaintiff  obtained  a  ver- 
dict on  incompetent  proof,  lest  the  defendant, 
relying  on  his  objection  to  that  proof,  may  not 
have  exhibited  his  defense,  there  must  be  a 
new  trial,  with  costs  to  abide  the  event  of  the 
suit. 

KENT,  Ch.  J.  After  a  careful  analysis  of 
the  several  acts  relative  to  the  military  bounty 
lands,  I  am  not  able  to  concur  in  the  opinion 
that  the  deed  from  Macey  to  Platt  was  duly 
proved  and  acknowledged.  I  am  happy,  how- 
ever, that  my  brethren  have  seen  reason  to  put 
a  different  construction  upon  those  acts,  be- 
cause the  one  they  have  adopted  is  more  con- 
venient, especially  where  the  original  grantor 
is  dead. 

On  the  second  point  in  the  case,  I  have  also 
been  of  a  different  opinion  from  the  one  given, 
and  it  was,  in  some  measure,  a  consequence 
from  that  adopted  on  the  first  point. 

Under  the  peculiar  circumstances  in  which 
those  deeds  were  placed  by  the  construction 
which  the  judge  adopted  at  the  trial  (and 
which  I  think  the  true  one),  the  parol  proof 
appeared  to  me  sufficient  to  let  in  the  tran- 
script from  the  record,  as  a  copy  of  a  lost 
deed.  But  I  wish  not  to  press  this  point  more 
than  the  other,  as  the  case  cannot  well  occur 
again.  The  marks  of  authenticity  which  the 
copy  received  from  the  fact  of  its  being  re- 
corded, though  not  sufficient  to  render  it,  per 
se,  evidence,  yet  gave  it  a  weight  in  the  scale 
of  evidence  which  no  other  copy  could 
have  received,  and  warranted  an  inference, 
from  slighter  circumstances  than  are  requisite 
in  ordinary  cases,  of  the  existence,  proof  and 
loss  of  the  original. 

THOMPSON,  J.,  and  YATES,  J.,  not  having 
heard  the  argument  of  the  cause,  gave  no 
opinion. 

New  trial  granted. 


*RICHARDS  [*3O7 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Marine  Insurance  —  From  Port  of  Destination  — 
Refusal  of  Entry  —  Loss  —  Return  of  Premium,. 

Goods  were  insured  from  Nevitas,  in  the  island  of 
Cuba,  "beginning  the  adventure,  &c.,  from  and 
immediately  following1  the  lading  thereof  on  board 
of  the  vessel  at  Nevitas,  in  Cuba."  The  vessel  sailed 
with  a  cargo  of  goods  from  New  York,  and  arrived 
at  Nevitas,  but  not  being  allowed  to  land  the  goods 
there,  except  a  few  trifling  articles,  she  sailed  again 
from  Nevitas,  with  the  outward  cargo  on  board, 
for  Jamaica  ;  and  while  proceeding  to  that  place, 
was  wholly  lost  by  the  perils  of  the  sea.  It  was  held 
that  the  policy  did  not  attach  to  the  outward  cargo, 
which  continued  on  board  at  Nevitas  and  until  the 
vessel  was  lost,  and  that  the  insured  could  only  re- 
cover back  the  premium  he  had  paid. 


was  an  action  on  a  policy  of  insur- 
J-  ance  on  goods  "laden  or  to  be  laden 
on  board  the  schooner  called  the  Beaver,  "&c., 
from  Nevitas,  in  the  island  of  Cuba,.to  New 
York,  "beginning  the  adventure,  &c.,  from 
and  immediately  following  the  lading  thereof 

NOTE.—  Marine  insurance—  Risk  not  attached—  Re- 
turn of  premium. 

See  "Graves  v.  Marine  Ins.  Co.,  2  Cai.,  339  ;  Dela- 
vigne  v.  United  Ins.  Co.,  1  Johns.  Cas.,  310  :  Holmes 
v.  United  Ins.  Co.,  2  Johns.  Cas.,  329  ;  Juhel  v. 
Church.  2  Johns.  Cos.,  333,  notes. 
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on  lx>nrd  of  the  said  vessel  at  Nevitas,  in  Cuba." 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  23d  April,  1806,  before  Mr. 
Justice  Spencer. 

The  vessel  sailed  from  New  York,  on  the 
6th  September,  1802,  with  a  cargo  of  flour, 
lard,  &c.  She  arrived  at  Nevitas,  out  was  per- 
mitted to  sell  a  small  part  only  of  her  outward 
cargo  there,  and  the  master  set  sail,  on  the 
16th  October,  1802,  for  the  island  of  Jamaica, 
with  the  residue  of  the  outward  cargo,  with 
which  the  vessel  had  arrived  at  Nevitas,  except 
some  trifling  articles  that  had  been  sold  at  the 
latter  place.  While  proceeding  from  Nevitas 
for  Jamaica,  the  vessel  was  wholly  lost  by  the 
perils  of  the  sea. 

The  defendants,  on  the  trial,  insisted  that  no 
cargo  having  been  put  on  board  the  vessel  at 
Nevitas,  and  that  she  having  sailed  with  the 
same  cargo  that  she  brought  from  New  York, 
the  policy  never  attached  ;  and  that,  conse- 
quently, the  plaintiff  could  only  be  entitled  to 
a  return  of  premium.  The  judge  being  of  that 
opinion,  the  jury,  by  his  directions,  found  a 
verdict  for  the  plaintiff,  for  the  amount  of  the 
premium  only. 

The  plaintiff  moved  for  a  new  trial  on  three 
grounds. 

1.  That  the  goods  on  board  at  Nevitas,  be- 
ing part  of  the  original  cargo,  intended  for  a 
trading  voyage,    the  policy  attached  on  the 
goods  actually  on  board  at  tlfat  place. 

2.  Because  of  the  discovery  of  new  and  ma- 
terial evidence. 

3.  Because  of  the  misdirection  of  the  judge. 
3O8*1     *The  affidavit  of  the  newly  discover- 
ed evidence  stated  that  the  plaintiff,  being  em- 
barrassed, had  assigned  the  policy  to  Abraham 
King  and  Andrew  "Cock,  for  whose  benefit  the 
suit  was  brought;  that  the  plaintiff  afterwards 
removed  to  the  County  of  St.  Lawrence, where 
he  now  resides  ;   that  since  the  trial  the  as- 
signees had  been  informed,  for  the  first  time, 
that  the  defendants,  prior  to  the  date  of  the 
present  policy,  had  subscribed  a  policy  of  in- 
surance on  the  same  cargo,  on  board  of  the 
same  vessel,  on  her  outward  voyage  from  New 
York   to  Nevitas,  and  that  such  policy  was 
subscribed  with  the  full  knowledge  that  per- 
mission could  not  be  obtained  at  Nevitas  to 
land  the  outward  cargo  there,  and   that  the 
policy,  on  which  this  suit  was  brought,  was  in- 
tended to  cover  the  outward  cargo  on  board  at 
and  from  Nevitas. 

Mr.  Colden,  for  the  defendants,  relied  on  the 
case  of  Grates  <£•  Scriba  v.  TJie  Marine  Insur- 
ance Company  (2  Caines,  339),  the  doctrine  of 
which,  he  said,  was  confirmed  by  a  similar  de- 
cision, in  Rvbinwn  &  Tliompaon,  v.  French  (4 
East,  130),  in  England. 

Metmrx.  HoffmaniaiA  Ilariwn,  for  the  plaint- 
iff, contended  that  the  present  case  was  dis- 
tinguishable from  that  of  Grates  &  Scriba  v. 
The  Marine  Insurance  Company,  and  came 
within  the  decision  of  Vredenh-rgh  v.  Grade. 
cited  (from  MS.)  by  Mr.  Justice  Livingston, 
where  the  policy  was  considered  as  attached  to 
the  outward  cargo,  because  the  underwriters 
were  informed  that  the  goods  intended  to  be 
insured  were  shipped  at  New  York,  and  were 
designed  for  a  trading  voyage  in  the  West 
Indies,  where  it  is  not  usual  to  carry  the  pro- 
duce of  one  island  to  another. 
Old 


SPENCER,  J. ,  delivered  the  opinion  of  the 
court : 

I  continue  to  be  of  the  same  opinion  I  gave 
on  the  trial  of  this  cause,  that  the  policy  never 
attached.  Since  the  decision  of  the  case  of 
Graven  &  Scriba  v.  The  Marine  Insurance 
Company,  I  should  have  supposed  the  point  at 
rest  in  this  court.  It  cannot  be  necessary  to 
reiterate  «n  opinion  on  facts  so  precisely  simi- 
lar. This  policy  declares  the  adventure  to  be 
' '  upon  goods  and  merchandises  from  and  im- 
mediately *following  the  lading  there-  [*3Ot> 
of  on  board  the  said  vessel  at  Nevitas."  Now 
no  goods  were  so  laden,  but  the  cargo  had 
been  on  board  from  the  time  of  the  vessel's 
sailing  from  New  York.  According  to  the 
grammatical  construction,  and  the  understand- 
ing of  the  parties,  to  be  deduced  from  the  use 
of  expressions  perfectly  well  settled  by  decis- 
ions, and  explicit  in  themselves,  the  subject 
matter  of  the  insurance  was  goods  to  be  taken 
on  board  or  laden  at  Nevitas. 

To  bring  this  case  within  that  of  Vreden- 
bergh  v.  Grade,  an  affidavit  has  been  produced, 
made  by  the  assignees  of  the  policy,  that  the 
defendants  underwrote  another  policv  on  the 
cargo  of  the  same  vessel,  from  New  York  to 
Nevitas,  and  prior  in  date  to  the  policy  now 
in  question,  with  the  full  knowledge,  on  the 
part  of  the  defendants,  that  permission  could 
not  be  obtained  at  Nevitas  to  discharge  the 
outward  cargo  there,  and  that  this  policy  was 
intended  to  cover  and  insure  the  outward  car- 
go laden  at  New  York. 

I  do  not  feel  myself  called   upon   to  say 

whether  these  facts  \vould  or  would  not  bring 

this  case  within  that  of  Vredenbergh  v.  Grade* 

there  having  been  no  good  reasons  offered  for 

not  introducing    the    evidence  at    the   trial. 

There  can  be  no  pretense  of  surprise  on  the 

I  party  or  counsel,  and  there  was  gross  laches  in 

!  not  producing  the  proof,  if  it  existed. 

The  court  are,  therefore,  of  opinion  that  the 
plaintiff  can  take  nothing  by  his  motion. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Rule  refused. 

Cited  in-11  Johns.,  310 ;  132  Mass.,  588. 


*DELAFIELD  t>.  HAND.     [*3 1 0 

Copies  of  Decrees — Foreign  Courts — Proof. 

Copies  of  the  proceedings  or  decrees  of  foreign 

courts  or  tribunals,  though  under  the  hands  and 

seals  of  the  officers  of  such  courts,  are  not,  of  them  - 

1  selves,  evidence,  but  must  be  proved  like  other 

I  facts. 

The  delivery  of  a  paper  by  a  plaintiff,  in  an  action 
on  a  policy  of  insurance,  to  a  broker,  to  enable  him 
'  to  adjust  a  loss,  will  not  make  that  paper  pood  evi- 
j  dence  in  another  suit,  brought  by  one  of  the  par- 
|  ties,  ag-ainst  the  master  of  the  vessel  insured. 
!     Citations— Gilb.  Law  of  Ev.,  16 ;  9  Mod.,  66 ;  3  East, 
221. 

THIS  was  an  action  of  assumpsit.     The  dec- 
laration contained  two  counts,  for  money 
had  and  received  to  the  use  of  the  plaintiff, 
and  for  money  paid,  &c.      Plea,  non  atuntmjmt. 


.— Proceedings  of  foreign  trilntnals—Hoir  au- 
thenticated. 

See  Packard  v.  Hill,  7  Cow.,  434:  S.  C.,  2  Wend., 
411 ;  Aff'd,  5  Wend..  375.  See,  also.  N.  Y.  Code  Civil 
Procedure,  sees.  2704-5 ;  Lazier  v.  Westcott,  28  N.  Y., 
146. 
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At  the  trial,  the  plaintiff  proved  that  he  was 
an  insurer  for  $1,000  on  the  freight  of  the 
ship  Sophia,  of  which  the  defendant  was  mas- 
ter and  owner  of  one  third,  on  a  voyage  from 
New  York  to  Havre  de  Grace,  in  France,  in 
the  year  1801 ;  that  the  ship,  having  per- 
formed eight  ninths  of  her  voyage,  was  capt- 
ured and  carried  into  Ramsgate,  in  England, 
in  September,  1801,  and  remained  there  sev- 
eral months,  when  she  was  liberated,  with  her 
cargo,  and  proceeded  to  Havre. 

The  plaintiff  then  called  for  an  exemplifica- 
tion of  certain  proceedings  of  a  tribunal  at 
Havre,  and  the  defendant  produced  a  transla- 
tion (admitted  to  be  correct)  of  those  proceed- 
ings, without  any  other  evidence  of  their 
authenticity  than  what  appeared  from  the 
papers  themselves.  The  defendant  objected 
to  the  reading  of  them,  but  the  plaintiff  prov- 
ing that  the  same  translation  had  been  put 
into  the  hands  of  John  Ferrers,  a  broker,  by 
Elisha  Leavenworth,  in  certain  suits  brought 
by  Leavenworth  against  the  present  plaintiff, 
on  policies  of  insurance  on  the  same  vessel, 
for  the  same  voyage,  in  order  to  an  adjust- 
ment of  the  average  loss  (1  Caines,  573),  the 
judge  admitted  the  paper. 

This  paper  contained  a  history  of  a  suit  in- 
stituted before  the  tribunal  of  commerce  at 
Havre,  by  the  present  defendant,  against  citi- 
zens Begouen,  Demeaux  &  Co.,  merchants 
and  consignees  of  the  cargo  of  the  ship  Sophia, 
for  the  freight  of  the  cargo,  to  the  amount  of 
7,520  52-100  francs.  The  consignees  resisted 
the  demand,  on  the  ground  that  part  of  the 
311*]  goods  were  not  delivered,  and  *part 
were  injured  by  bad  stowage.  The  captain 
alleged,  as  an  excuse,  that  part  of  the  cargo 
had  been  stolen  while  the  ship  was  in  England, 
and  produced  his  three  protests,  the  first 
of  which  stated  that  the  vessel  was  captured, 
and  carried  into  Ramsgate,  in  England.  The 
second,  made  on  the  18th  of  January,  1802, 
stated  a  robbery,  about  the  1st  of  November 
preceding,  while  the  master  was  gone  to  Lon- 
don, to  obtain  the  release  of  the  vessel,  and 
which,  he  had  reason  to  believe,  was  commit- 
ted by  two  of  the  officers  of  the  vessel,  as,  on 
being  questioned  concerning  it,  they  abscond- 
ed ;  and  that  the  ship  was  released  on  the  22d 
of  December.  The  third  protest  was  on  the 
8th  of  February,  1802?  and  stated  that  the  ship 
having  been  detained  at  Ramsgate,  by  con- 
trary winds,  a  second  robbery  was  discovered, 
on  the  1st  of  February ;  that  he  applied  to  the 
magistrates  of  the  place,  and  took  measures  to 
discover  the  persons  who  had  stolen  the  goods; 
and  suspecting  three  of  the  crew,  they  were 
examined  before  a  magistrate,  and  were  dis- 
charged ;  that  he  consulted  with  the  mer- 
chants in  London,  as  to  further  steps  to  be 
taken  to  discover  and  apprehend  the  plunder- 
ers, but  they  advised  his  departure,  without 
prosecuting  the  inquiry  further.  The  court 
holding  the  captain  of  a  ship  answerable  for 
the  acts  of  his  crew,  and  that  the  second  theft 
was  committed  by  the  crew,  or  arose  .from 
their  negligence,  and  that  some  of  the  goods 
were  badly  stowed,  adjudged  that  the  captain 
was  answerable  for  the  second,  though  not  for 
the  first  theft,  The  value  of  the  goods  lost  by 
the  first  theft  was  774  1-12  francs,  and  by  the 
second  theft,  5,218-60  francs.  The  consignees 
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were  adjudged  to  pay  7,520-52  francs,  accord- 
ing to  the  demand  of  the  captain,  but  504-14 
francs  were  directed  to  be  deducted  from  the 
amount  of  the  freight  of  the  goods  not  de- 
livered, which  reduced  the  judgment  to  7,016- 
38  francs.  The  captain  and  the  ship  were  ad- 
judged to  pay  to  the  consignees,  for  the  goods 
stolen,  and  for  the  damage  of  goods  badly 
stowed,  5,692-60  francs,  *and  this  sum  [*312 
was  deducted  from  the  demand  of  the  master 
for  freight. 

The  defendant  then  read  in  evidence  the 
three  protests  above  mentioned. 

It  further  appeared  that  Elisha  Leavenworth 
owned  two  thirds  of  the  Sophia,  and  had 
brought  suits  against  the  plaintiff,  as  insurer 
on  the  freight  and  vessel,  for  himself  and  the 
present  defendant,  and  that  the  present  plaint- 
iff was  compelled  to  pay  to  Leavenworth  the 
full  amount  of  his  two  thirds  of  the  freight  in- 
sured, or  $220.23  more  than  he  would  have 
been  liable  for,  if  the  full  amount  of  the 
freight  of  that  part  of  the  cargo  delivered  at 
Havre  had  been  accounted  for  and  allowed 
him  in  the  adjustment. 

The  plaintiff  contended  that  the  defendant 
could  not  charge  the  value  of  the  goods  stolen 
to  the  insurers  on  the  freight,  and  was  himself 
answerable  for  the  theft, 

A  verdict  was  taken  for  the  plaintiff,  by 
consent,  for  $251.43,  being  the  principal  and 
interest,  subject  to  the  opinion  of  the  court ; 
the  judge  being  of  opinion  that,  if  the  plaint- 
iff was  entitled  to  principal,  the  interest  ought 
to  be  allowed. 

The  cause  was  argued  by  Mr.  Pendleton  for 
the  plaintiff,  and  Mr.  Riggz  for  the  defendant. 

As  the  court  decided  on  a  preliminary  ob- 
jection as  to  the  admissibility  of  the  written 
evidence,  it  is  unnecessary  to  state  the  argu- 
ments at  length  on  the  merits  of  the  case. 

It  was  contended,  on  the  part  of  the  plaint- 
iff, 1.  That  the  decision  of  the  tribunal  at 
Havre,  as  to  the  liability  of  the  master  for  the 
goods  stolen,  was  correct ;  and  that  the  mas- 
ter, having  applied  a  part  of  the  freight  to 
make  good  the  loss,  the  owner  was  liable  for 
the  amount  so  applied  to  the  insurer  on  the 
freight,  who  had  paid  a  total  loss. 

2.  That  the  insurer  on  freight  could,  in  no 
event,  be  affected  by  a  loss  of  the  goods ;  for, 
as  the  goods  had  arrived  at  their  port  of  desti- 
nation, the  freight  ought  not  to  have  been 
made  liable  for  the  goods  stolen  or  lost. 

*The  counsel  for  the  defendant  in-  [*313 
sisted  that,  from  the  time  of  the  capture  until 
the  restoration  of  the  vessel,  she  must  be  con- 
sidered as  under  the  restraint  of  a  superior 
force,  during  which  the  master  was  not  liable 
for  any  accidents,  until  the  vessel  was  again 
on  the  high  sea ;  that  the  law  relative  to  com- 
mon carriers  was  not  applicable  to  the  case  of 
a  vessel  so  detained  by  a  belligerent ;  that  if 
the  owner  of  the  vessel,  or  master,  were  liable 
for  the  loss  to  the  owner  of  the  goods  stolen, 
still  the  insurer  could  not  maintain  this  action  ; 
and  if  he  could,  he  ought  to  have  made  the 
claim  when  the  action  was  brought  against 
him  on  the  policy  of  insurance  ;  that  an  action 
for  money  had  and  received  to  the  use  of  the 
plaintiff  'could  not  be  maintained,  unless  it 
was  shown  that  the  money  had  actually  been 
received  by  the  defendant,  which  was  not  the 
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rase  here,  and  there  was  no  evidence  that  any 
money  was  paid  to  the  defendant. 

That  the  translated  copy  of  the  proceedings 
and  decree  of  the  tribunal  at  Havre,  not  hav- 
ing been  proved  or  authenticated  in  any  man- 
ner, was  wholly  inadmissible ;  that  it  would 
l>e  a  most  loose  and  dangerous  practice  to 
allow  copies  of  the  proceedings  of  foreign 
tribunals  to  be  evidence  of  themselves;  and 
that  the  mere  putting  of  the  paper  into  the 
hands  of  a  broker,  by  the  plaintiff,  in  another 
muse,  could  not  make  it  evidence  in  this  suit, 
between  different  parties. 

YATKS,  ,/.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  money  alleged  to  have 
been  received  by  the  defendant,  in  conse- 
quence of  an  adjudication  of  a  French  tribu- 
nal, and  claimed  by  the  plaintiff.  The  pro- 
priety of  the  remedy  now  sought  for  may,  per- 
haps, be  controverted  on  legal  grounds ;  but  a 
preliminary  question  arising,  the  determina- 
tion of  which,  in  the  opinion  of  the  court, 
renders  such  inquiry  unnecessary,  I  shall  pro- 
ceed to  examine  the  question,  whether  an  ex- 
emplification of  certain  proceedings  of  a  tribu- 
nal at  Havre  de  Grace,  and  objected  to,  on  the 
trial,  was  legally  admitted  in  evidence. 
i5 14*]  *It  is  undoubtedly  a  general  rule  that 
every  country  recognizes  the  seals  of  its  own 
tribunals,  without  any  further  proof  accom- 
panying them.  The  reason  is  evident,  be- 
cause it  is  taken  for  granted  that  the  seals  of 
those  courts  are  of  such  public  notoriety  as  to 
carry  with  them  intrinsic  evidence  of  their 
verity.  This  doctrine  is  recognized  by  Gilbert, 
in  his  Law  of  Evidence,  p.  16,  where  it  is 
called  by  him  a  part  of  the  constitution  of  the 
courts. 

Among  the  acts  of  public  officers  abroad, 
those  of  a  notary  public  are,  perhaps,  the  only 
,  acts  partaking  of  such  universality  as  to  be 
.generally  received  in  courts  of  jus'tice.  The 
liberal  extension  of  the  rule  of  evidence,  in 
this  instance,  the  intercourse  between  mer- 
chants has  rendered  indispensable. 

The  evil  consequences  resulting  from  the 
<loctrine  contended  for  on  the  part  of  the 
plaintiff,  are  too  evident  to  require  many  ob- 
servations to  evince  the  impropriety  and  danger 
of  receiving  the  attestations  of  foreign  tribu- 
nals in  evidence  in  our  courts.  Of  what  no- 
toriety can  such  a  seal  be  in  this  country  ? 
The  extension  of  the  rule  insisted  on  by  the 
plaintiff  would  open  the  avenues  of  fraud  and 
imposition  in  our  courts,  and,  in  many  cases, 
prove  ruinous  to  parties.  How  easily  might 
fabrications  of  foreign  records  be  successfully 
introduced,  without  the  prospect  of  detection 
within  a  reasonable  time,  and  often  leave  the 
party  without  a  remedy  !  For  these  reasons, 
we  think  fhat  such  attestations  should  be  re- 
reived  by  the  court,  as  other  matters  of  fact, 
and  subject  to  the  same  rules  of  evidence. 
This  rule  was  fully  established  in  the  case  of 
Wmmtrton  v.  Goddard  (9  Mod.,  66),  and  in  the 
case  of  Henry  v.  Adey  (3  East,  221). 

But  it  is  stated  that  the  plaintiff  proved  that 
a  translation  of  the  proceedings  of  the  tribunal 
at  Havre  de  Grace,  produced  in  court  as  evi- 
dence, had  been  put  into  the  hands  of  Mr. 
Ferrers,  the  broker,  by  the  plaintiff,  in  cer- 


tain  suits  commenced  against  the  present 
plaintiff  and  others,  in  order  to  make  an 
adjustment  pursuant  to  the  determination 
*of  the  court  in  those  cases.  This,  it  is[*JJ15 
said,  ought  to  preclude  all  objections  on  the 
part  of  the  defendant  in  this  cause.  It  does 
not  appear,  from  this  testimony,  that  such  a 
privity  exists  between  Leavenworth  and  the  de- 
fendant as  to  conclude  him  from  making  the 
objection.  Leavenworth  was  not  his  authorized 
agent ;  besides,  if  that  were  the  case,  I  cannot 
discern  why  a  delivery  of  a  paper  in  one  cause 
should  be  deemed  to  conclude  a  person  from 
objecting  to  its  authenticity  in  another  action. 
This  testimony,  therefore,  does  not  remove  the 
legal  objection  to  the  admission  of  the  record 
of  the  French  tribunal.  As  this  decree  ap- 
pears to  be  the  basis  of  the  plaintiff's  action, 
it  is  not  now  necessary  to  inquire  what  would 
be  the  effect  on  his  right  of  recovery,  if  it  had 
been  authenticated  by  legal  proof.  The  verdict 
having  been  taken  subject  to  the  opinion  of  the 
court,  a  nonsuit  must  be  entered. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  of  nonsuit. 
Cited  in— 6  Cow.,  429 ;  7  Cow.,  443;  6  Wend.,  484. 


COOPER  v.  HEERMANCE. 

Insolvent — Plea  of  Discharge — Multifarious  Rep- 
lication. 

To  a  plea  of  a  discharge  under  the  Insolvent  Act, 
the  plaintiff  replied  that  the  defendant  had  pro- 
cured a  creditor  to  sign  his  petition  and  make 
affidavit  fora  larger  sum  that  was  due  to  him ;  and 
that  he  had  concealed  a  debt  due  to  him,  which  he 
did  not  insert  in  his  inventory,  and,  also,  that  he  had 
been  guilty  of  perjury.  On  a  demurrer,  the  replica- 
tion was  held  bad,  as  containing  three  distinct  and 
independent  grounds  for  avoiding  the  discharge, 
which  would  require  several  distinct  points  to  be 
put  in  issue. 

Citation— 3  Cai.,  162. 

THIS  was  an  action  of  debt,  on  a  judgment. 
The  defendant  pleaded  his  discharge  under 
the  Act  entitled  "An  Act  for  Giving  Relief 
in  Cases  of  Insolvency."  The  plaintiff  replied 
that  the  defendant,  at  the  time  of  presenting 
his  petition  to  the  judge  for  relief,  under  the 
act,  was  indebted  to  one*  Hans  Kiersted  in  the 
sum  of  $500,  and  in  order  to  obtain  his  dis- 
charge, procured  Kiersted  to  become  a  petition- 
ing creditor  for  a  larger  sum  than  was 
*really  due  to  him  from  the  defendant,  [*316 
to  wit,  the  sum  of  $4,790.73,  and  that  Kiersted 
signed  the  defendant's  petition,  and  made  the 
affidavit  for  that  sum,  according  to  the  act. 
The  plaintiff  also  replied  further,  that  the  de- 
fendant, at  the  time  of  presenting  his  petition, 
was  indebted  to  the  plaintiff  m  the  sum  of 
$251.15,  and  that  the  defendant  fraudulently 
concealed  the  amount  of  the  debt  so  due  to 
the  plaintiff  ;  and  further,  that  one  Elizabeth 
Cooper,  administratrix  of  Ananias  Cooper,  de- 
ceased, was  indebted  to  the  defendant,  at  the 
time  of  presenting  the  petition,  in  the  sum  of 
$263.77,  which  debt  was  a  part  of  the  estate 
and  effects  of  the  defendant ;  and  that  the  de- 
fendant delivered  to  the  judge,  at  the  time  of 
presenting  his  petition,  an  inventory  of  all  his 
estate,  real  and  personal,  &c.,  and  made  oath 
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to  the  same,  and  did  falsely  swear  that  the  in- 
ventory so  by  him  presented  was,  in  all  res- 
pects, just  and  true,  when,  in  fact,  the  said 
inventory  was  not  just  and  true  ;  and  that  the 
debt  so  due  to  him  from  the  said  Elizabeth 
Cooper,  administratrix.  &c.,  was  not  mention- 
ed, or  set  down  in  the  inventory,  but  was 
fraudulently  concealed  by  the  defendant, 
whereby  the  defendant  was  guilty  of  perjury, 
<fcc. 

To  this  replication  the  defendant  demurred 
specially,  and  assigned  for  causes  of  de- 
murrer— 

1.  That  the  replication  attempts  to   put  in 
issue,  several  and  distinct  matters. 

2.  That  the  replication  is  double  in  alleging, 
by  way  of  avoiding  the  discharge  of  the  de- 
fendant, several  and  distinct  matters,   each  of 
which,  if  true,  and  rightly  pleaded,  would 
have  avoided  the  discharge,  thereby  tending  to 
introduce  a  multiplicity  of  issues  on  the  rec- 
ord. 

3.  That  the  replication  is  multifarious,  and 
presents  a  variety  of  points,  but  not  one  single 
point  on  which  issue  can  be  joined,  &c. 

Mr.  Slosson,  in  support  of  the  demurrer. 
The  replication  in  this  case  is  similar  to  the  one 
in  the  case  of  Service  v.  Heermance  (2  Johns., 
96),  and  which  the  court  determined  to  be  bad. 
317*]  *It  presents  three  distinct  and  inde- 
pendent grounds  for  avoiding  the  defendant's 
discharge,  each  being  a  distinct  point,  and  con- 
cluding with  a  verification.  This  kind  of 
duplicity  in  pleading  is  not  permitted.  The 
statute  allowing  several  pleas  to  be  pleaded, 
does  not  apply  to  replications,  and  by  the  com- 
mon law,  double  pleas  are  not  allowed. 
(System  of  Pleading.  222  ;  5  Comyu's  Pleader, 
E,  2  ;  3  Bl.  Com.,  308 ;  1  Plowd.,"  140  a.) 

Mr.  Golden,  contra.  The  replication  alleges 
that  the  discharge  is  void,  because  obtained  by 
fraud.  Fraud  is  a  single  ground  or  point,  and 
the  party  may  set  forth  several  facts  and  cir- 
cumstances in  this  replication  to  show  the 
fraud . 

In  the  case  of  Service  v.  Heermance  (2  Johns., 
96)  the  court  said  that  a  replication  of  fraud 
generally  would  not  be  sufficient ;  but  that  the 
plaintiff  must  specify  the  acts  on  which  he 
means  to  rely,  as  fraudulent. 

In  the  case  of  Ashton  v.  SJiennan  (1  Ld. 
Raym.,  263  ;  2  Saund.,  48),  which  was  an 
action  of  debt  against  an  administrator,  the 
defendant  pleaded  six  judgments  against  him 
on  bonds,  and  nil  assets  ultra  ;  the  plaintiff  re- 
plied that  four  of  the  judgments  were  obtained 
by  fraud,  and  as  to  the  other  two,  the  defend- 
ant had  assets,  &c.,  and  the  replication  was 
held  not  to  be  double. 

All  the  facts  here  stated  in  the  replication 
constitute  one  defense  against  the  defendant's 
discharge,  that  is,  fraud.  (5  Bac.  Abr.,  Pleas., 
K,  444.)  The  reason  of  the  ancient,  rule,  as 
to  the  duplicity  of  pleading,  is  not  satisfac- 
tory. For  there  can  be  no  great  inconven- 
ience in  putting  several  and  distinct  matters  at 
issue,  and  having  several  issues  to  be  tried. 
These  cases,  where  fraud  is  set  up  in  avoid- 
ance, may  be  considered  as  exceptions  to  the 
general  rule. 

Mr.  Harison,  in  reply.  If  any  number  of 
pleas  were  allowed,  requiring  various  issues, 
it  would  produce  much  embarrassment  in 
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practice.  If  the  act  had  said,  generally,  that 
all  discharges  obtained  by  fraud  should  be 
void,  it  might  have  been  sufficient  to  have 
replied,  generally,  that  the  discharge  was  ob- 
tained by  fraud.  But  as  the  particular  acts  or 
frauds  are  specified,  each  act  or  fact  become^ 
a  *distinct  and  sufficient  ground  to  [*318 
avoid  the  discharge.  Whether  the  reason  of 
the  rule,  as  stated  by  Lord  Coke,  be  thought 
satisfactory  or  not,  it  is  enough  that  it  has  been 
established  and  recognized  for  centuries.  This 
point  was  not  decided  in  the  case  of  Service  v. 
Heermance,  as  there  were  other  reasons  for  set- 
ting aside  the  replication. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

It  has  been  repeatedly  decided  in  this  court, 
as  well  as  in  the  English  courts,  that  distinct 
matters  cannot  be  put  in  issue  by  a  replication, 
unless  they  are  necessary  to  constitute  one 
point.  In  such  case,  the  facts  must  have  a  re- 
lation to  each  other,  and  be  so  dependent,  and 
connected,  as  to  render  it  necessary,  to  state 
them  all,  in  order  to  make  out  the  point.  This 
rule  is  well  exemplified  in  the  case  of  Strong 
&  Udatt  v.  Smith  (3  Caines,  162). 

The  statute  enumerates  several  acts  of  fraud, 
either  of  which  will  invalidate  the  discharge. 
Among  these,  the  fraudulent  concealment  of 
creditors,  the  procuring  any  person  to  become 
a  petitioning  creditor  for  a  larger  sum  than  is 
really  and  bona  fide  due,  the  commission  of 
perjury,  by  concealing  any  part  of  his  estate 
or  effects  are  particularly  specified  ;  and  as 
either  of  them  would  avoid  the  discharge,  they 
cannot,  in  any  view,  be  considered  as  depend- 
ent or  connected  facts.  The  replication,  there- 
fore, violates  an  established  rule  of  pleading, 
which  requires  a  traverse  to  be  of  a  single 
point. 

It  was  suggested  that  the  decision  of  the 
court  in  the  case  of  Service  v.  Heermance 
seemed  to  sanction  this  mode  of  replying ;  but 
there  is  nothing  in  that  case  to  warrant  the  ob- 
servation. 

We  are,  therefore,  of  opinion  that  the  repli- 
cation is  bad  ;  but  as  the  plaintiff  has  asked 
leave  to  amend,  on  payment  of  costs,  leave  is 
granted  for  that  purpose. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 


Judgment  for  tlie  demurrant. 


Cited  in-7  Cow.,  453 ;  7  Wend.,  131 ;  1  Sand.,  131 
1  Wood.  &  M.,  385. 
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Asstimpsit—  Goods    Sold— Receipt— Parol   Evi- 
dence to  Explain. 


NOTE.— Receipt— Parol evidence. 

That  in  general  parol  evidence  is  odmtewfe  to  ex- 


Hayden,  7  Cow.,  334;' Hilt  v.  Slocu'm,  37  Vt,  524; 
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P.  gave  the  following  receipt  to  the  master  of  u 
vessel  forgoixls:  "  Received  of  Capt.  K.  Smith,  50 
barrels  of  provision8,on  account  of  DuvldC.  M'Kins- 
try,  5th  December,  1803."  In  an  action  brought  by 
M  Ktnstry  against  P.,  for  goods  sold  and  delivered, 
it  was  held  that  the  receipt  was  not  evidence  of  a 
sale  of  the  provisions;  nor  that  they  were  received 
on  an  account  due  from  M'Kinstry ;  but  rather  to 
sell  on  commission,  in  the  usual  course  of  business; 
and  that  parol  evidence  was  admissible  to  show  that 
the  provisions  were  In  fact  received,  to  sell  on  com- 
mission, and  so  far  to  explain  the  written  receipt. 

Citations— Peake's  Ev.,  117, 118 ;  8  T.  R.,  379. 

THIS  was  an  action  of  as»umpsit.  The  dec- 
laration contained  a  count  for  50  barrels 
of  beef  sold  and  delivered,  a  count  for  goods 
sold  generally,  and  the  general  money  counts. 
Plea,  non  (uofumpsit. 

The  cause  was  tried  at  the  Columbia  Cir- 
cuit, in  October,  1807. 

The  plaintiff  gave  in  evidence  a  paper.signed 
by  the  defendant,  in  the  words  and  figures  fol- 
lowing: 

"  Received  of  Captain  E.  Smith,  50  barrels 
of  provisions,  for  account  of  David  M'Kinstry. 

"  ROBERT  PEARSALL. 
"  5th  December,  1803." 

The  defendant  then  proved,  by  his  clerk, 
that  in  November,  1803,  the  plaintiff  called  to 
settle  a  debt  which  he  owed  to  the  defendant, 
as  one  of  the  executors  of  S.  Bowne  ;  and  the 
plaintiff,  upon  that  occasion,  told  the  defend- 
ant that  he  had  provisions  which  he  would 
leave  with  the  defendant  to  sell,  but  wished 
him  to  keep  them  for  a  higher  market,  and 
thereupon  the  provisions  mentioned  in  the  re- 
ceipt were  sent  to  the  defendant. 

The  witness  further  testified  that  Pearsall 
never  received  provisions,  except  to  sell  on 
commission  ;  that  this  was  his  uniform  cus- 
tom ;  that  the  provisions  in  question  were  sold 
in  July  following  at  a  credit  of  60  days,  to 
Allison  &  Giger,  who  were  then  in  good  credit ; 
that  their  note  for  these  and  other  provisions, 
amounting  to  $530,  indorsed  by  the  defend- 
ant, was  discounted  at  the  bank  ;  that  the  pur- 
chasers failed  before  the  note  fell  due  ;  that 
M'Kinstry  was  informed  of  this  in  the  autumn 
of  1804,  and  that  the  provisions  had  made  a 
bad  debt.  The  note  was  protested  for  non- 
payment, and  was  taken  up  by  the  defend- 
ant. 

The  sale  of  the  provisions,  and  the  taking 
the  note,  &c.,  were  in  the  usual  course  of  mef^ 
cantile  business,  in  cases  of  this  kind. 
.•52O*]  *On  the  16th  April,  1805,  M'Kins- 
try wrote  to  Pearsall  as  follows  :  "You  w'.ll  be 
so  obliging  as  to  inform  me  what  my  provis- 
ions, left  in  your  hands  last  autumn,  sold  for, 
in  order  that  I  may  make  some  arrangements 
to  settle  my  accounts.  I  have  satisfied  Messrs. 
Ilosmer  and  Rodman,  respecting  the  demands 
the  estate  of  S.  Bowue  had  a<rainst  me." 


All  the  evidence  offered  by  the  defendant 
was  objected  to,  and  the  judge  thought  it  im- 
proper, but  allowed  it  to  be  given,  de  beiie 
esae. 

The  judge  charged  the  jury,  that  upon  the 
declaration  and  evidence,  the  plaintiff  was  en- 
titled to  recover,  and  the  jury  found  a  verdict 
for  the  plaintiff  accordingly. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict. 

1.  Because  it  was  against  evidence. 

2.  For  the  misdirection  of  the  judge. 
Mr.  Hopkins  for  the  defendant. 

Mr.  E.   Williams,  contra. 

SPENCER.  J.,  delivered  the  opinion  of  the 
court: 

If  the  receipt  had  been  in  terms  more  ex- 
plicit than  it  is,  it  would  be  open  to  explana- 
tion ;  I  mean  that  kind  of  explanation  not  di- 
rectly contradictory  to,  but  consistent  with  it. 
(Peake's  Ev.,  117,  118;  8  Term  Rep.,  379.) 
With  respect  to  papers  of  this  kind,  the  courts 
have  permitted  the  party  to  show  mistake, 
fraud,  and  imposition,  in  obtaining  them.  It 
is  not  necessary  in  this  case  to  go  so  far,  a,s  the 
receipt  itself  is  perfectly  equivocal ;  and  from 
the  mere  reading  of  it,  no  one  could  say  wheth- 
er the  provisions  were  received  to  go  on  an 
account  held  by  the  defendant  against  the 
plaintiff,  or  whether  the  defendant  meant  only 
to  acknowledge  that,  though  the  provisions 
were  rece'ved  from  Captain  Smith,  they  were 
received  by  the  defendant  for  safe  keeping, 
for  or  on  account  of  David  M'Kinstry.  I 
should  understand  the  receipt  to  import  the 
latter,  for  several  reasons  ;  because  there  is  no 
sum  mentioned  at  which  they  were  received, 
and  because  "for  account"  denotes,  with 
more  propriety,  the  ownership  of  the  property, 
rather  than  that  they  were  received  on  an  ac- 
count against  him. 

*Being  clearly  of  opinion  that  the  [*32 1 
evidence  offered  did  not  contradict  the  receipt, 
and  that  it  was  admissible,  I  think  that  the  de- 
fendant has  fully  exonerated  himself  from  any 
liability,  by  showing  that  he  received  the  pro- 
visions to  sell,  as  a  commission  merchant ;  that 
they  were  sold  on  credit,  and  to  a  house  of 
credit ;  and  that,  by  the  failure  of  that  house 
before  the  note  fell  due,  he  has  recovered  noth- 
ing from  them  ;  and  that  this  was  in  the  usual 
course  of  mercantile  business. 

We  are,  therefore,  of  opinion  that  the  de- 
fendant is  entitled  to  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit. 

THOMPSON,  J. ,  not  having  heard  the  argu- 
ment of  the  cause,  gave  no  opinion. 

New  trial  granted. 

Cited  in-H  Wond.,  118 ;  8  N.  Y.,  505 ;  5  Barb.,  457 ; 
«  Barb.,  463;  1  T.  &  C..  6;  5  Sand.,  572. 


«'orlis  v.  Howe,  11  Gray,  125;  Denham  v.  Runer,  0 
Allen,  352  ;  Dutton  v.  Tilden,  13  Pa.  St.,  46  ;  Oakley 
v.  SUiU-,  40  Ala..  392;  Calhoun  v.  Richardson,  30 
Conn..  210;  Carr  v.  Minor,  42  111.,  179;  Dunnagan  v. 
Dunnagan,  38  Ga.,  554 ;  Richardson  v.  Reede,  43  Me., 
Itil ;  Hrooks  v.  WhiU>.  2  Met.,  483;  Bell  v.  Ulley,  17 
Midi.,  508;  Wallace  v.  Wilson,;*  Mo.,  335 ;  Bird  v. 
Davis,  14  X.  J.  Eq.,  4fi7:  MeCrea  v.  Purmort,  16 
Wend.,  460 ;  Battle  v.  Rochester  City  Bank,  3  N.  Y., 
H8;  Swain  v.  Frazier,  35  N.  J.  Eq.,  328.  See,  howev- 
er, Halaey  v.  Blood.  29  Pa.  St.,  319. 

<>'20 


Where,  lunrerer,  a  receipt  emlxxlies  a  contract,  pa- 
rol evidence  to  explain  It,  Is  governed  by  the  same 
rules  as  parol  evidence  concerning:  other  written 
contracts.  Egleston  v.  Knickerbocker,  6  Barb.,  458  ; 
Wadawortb  v.  Allcott,  6  N.  Y.,  64 ;  Stone  v.  Vance,  6 
Ohio,  246;  James  v.  lili.-li,  11  Allen,  4;  Coon  v. 
Knap.  8  N.  Y.,  402;  Harrison  v.  Juneau  Bank,  17 
Wis.,  340 ;  Dale  v.  Evans,  11  Ind.,  288.  See.  also,  Golt 
v.  Nat.  Protection  Ins.  Co.,  25  Barb.,  189 ;  Peck  v. 
Armstrong:,  38  Barb.,  215 ;  Scovill  v.  Griffith,  12  N. 
Y.,  509. 
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GRISWOLD  AND  GRISWOLD 

v. 

THE  NEW  YORK  INSURANCE  COM- 
PANY. 

Admiralty — Marine    Insurance— -Abandonment 
— Goodn  Spoiled — Freight. 

Insurance  on  freight  from  New  York  to  Barce- 
lona. The  vessel  in  going  out  of  the  harbor,  and 
while  proceeding:  on  the  voyage  insured,  was  strand- 
ed, in  consequence  of  which  the  cargo,  consisting 
of  flour,  was  so  much  damaged  that  had  it  been  car- 
ried to  its  place  of  destination,  it  would  not  have 
been  worth  the  freight.  Information  of  the  acci-  I 
•dent  was  given  to  the  insurers  on  the  day  it  hap- 
pened, and  two  days  after  the  insured  abandoned  as  | 
for  a  total  loss.  The  vessel  was  repaired,  and  in  a  ; 
capacity  to  prosecute  the  voyage  in  seventeen  days, 
and  at  an  expense  of  about  $190.  The  cargo,  which 
was  insured  by  others,  had,  also,  been  abandoned, 
and  was  accepted  by  the  underwriters,  and  sold  at 
auction,  at  a  loss  of  about  27  per  cent.  It  was  held 
that  the  insured  on  the  policy  on  freight  had  no 
right  to  abandon,  but  ought  to  have  offered  to  the 
owners  of  the  cargo  to  carry  it  to  its  place  of  desti- 
nation, so  as  to  entitle  themselves  to  the  freight. 

The  acts  of  the  agent  of  the  insurer,  in  saving  of 
the  cargo,  and  being  present  at  the  unlading  and 
delivery,  will  not  amount  to  an  acceptance  of  the 
abandonment,  or  justify  the  inference  that  the  in- 
surer consented  to  the  breaking  up  of  the  voyage. 

Where  goods  are  carried  to  the  place  of  destina- 
tion, though  spoiled  so  as  to  be  of  no  value,  the 
owner  cannot  abandon  the  goods  for  the  freight, 
but  the  master  is  entitled  to  his  full  freight  for  the 
•transportation  of  the  goods. 

Citations— Tit.  du  Fret,  art.  25 ;  Valin,  tom.'l,  670; 
Pothier,  Chartre-Partie,  No.  59. 

rpHISwas  an  action  on  a  policy  of  insurance, 
-L  on  the  freight  of  the  ship  Culloden,  val- 
oied  at  $3,300,  on  a  voyage  "  at  and  from  New 
York  to  Barcelona,  with  liberty  to  touch  at 
•Gibraltar." 

The  cause  had  been  once  tried,  'when  the 
jury  found  a  verdict  for  the  plaintiff,  and,  on 
322*]  a  motion  for  a  new  trial,  *the  verdict 
was  set  aside,  and  a  new  trial  granted.  (See 
Vol.  L,  p.  205.) 

On  the  second  trial,  at  the  sittings  held  in  the 
•city  of  New  York,  in  June,  1807,  before  Mr. 
Chief  Justice,  Kent,  the  jury  found  a  special 
verdict,  on  which  the  cause  was  argued  at  the 
last  term  by  Messrs.  Wells  and  Raddiff  for  the 
plaintiff,  and  Messrs.  Hoffman  and  Harison  for 
the  defendants. 

The  material  facts  found  by  the  special 
"verdict,  and  not  stated  in  the  former  case, 
were  : 

1.  In  consequence  of  the  vessel's  standing, 
the  whole  of  the   cargo,  which  consisted  of 
2,300  barrels  of  flour,  was  damaged  by  the  sea- 
water,  except  between  100  and  200  barrels  on 
the  upper  tier.     The  whole  of   the  flour  so 
damaged  was  so  much  wet  and  spoiled  as  to 
be  totally  unfit  to  be  reshipped  for  that,  or 
.any  other  voyage  ;  and  if  it  had  been  reship- 
ped and  carried  to  its  port  of  destination,  it 
would  have  been  worth  nothing  on  its  arrival 
there  ;  that  if  the  part  which  was  not  wet  and 
•damaged  had  been  reshipped  with  the  rest  of 
the  cargo  in  its  damaged  state,  it  would  have 
become  heated,  and  more  or  less  spoiled,  and 
that  no  prudent  person  would  have  taken  the 
•cargo  as  a  gift,  subject  to  the  expense  of  the 
freight  to  Barcelona. 

2.  That  on  the  3d  March,  1804,  being  the 
•day  on  which  the  vessel  grounded,  in  going 
•out  of  the  harbor  of  New  York,  the  plaintiffs 
.JOHNS.  REP.,  3. 


sent  a  written  notice  of  the  accident  to  the  de- 
fendants, to  which  the  president  of  the  com- 
pany replied,  "  Very  well ;  I  have  sent  for 
Captain  Kermit."  A  similar  notice  of  the  sit- 
uation of  the  vessel  was  given  by  the  plaintiffs 
on  Sunday,  the  4th  March,  and  an  abandon- 
ment made  on  the  5th,  which  was  repeated  on 
the  7th  of  the  same  mouth. 

In  their  letter  of  the  5th,  the  plaintiffs  say  : 
"If  you  are  of  opinion  that  the  cargo  is  bound 
to  pay  any  freight,  it  will  be  for  your  interest 
to  give  directions  that  the  cargo  be  not  de- 
livered to  the  shippers  or  underwriters  on  the 
cargo,  until  the  freight  may  be  settled.  There 
is  a  sloop,  *with  some  flour  on  board  [*323 
taken  from  the  ship  ;  it  is  necessary  that  some 
orders  should  be  given  for  discharging  the 
flour." 

On  the  10th  March,  the  defendants  informed 
the  plaintiffs  that  their  taking  charge  of  the 
ship  should  not  prejudice  any  claim  they  had 
on  the  defendants  for  freight. 

3.  That  in  consequence  of  the  disaster,  the 
voyage  was  broken  up,  and  its  further  prose- 
cution relinquished. 

4.  That  before  and  after  the  abandonment 
the  agent  of  the  defendants,  who  was  one  of 
the  directors  of  the  company,  and  an  agent  of 
the  Commercial  Insurance  Company,  by  whom 
the  cargo  had  been  insured,  were  on  board, 
and  superintended  and   directed  the  unload- 
ing of  the  ship,  and  employed  persons  for  that 
purpose. 

5.  The  vessel,  after  being  repaired,  did  not 
proceed  on  her  voyage,  but  was  sold  by  the 
plaintiffs  some  time  after  the  10th  March,  1805, 
for  Iheir  own  benefit. 

6.  That  it  is  the  uniform  practice  in  the  city 
of  New  York,  where  flour  shipped  for  expor- 
tation is  damaged  and  relanded,  that  it  is  al- 
ways sold,  without  delay,  to  the  consumers, 
and  is  never  reshipped. 

7.  That  after  the  accident  the  mate  of  the 
ship  applied  to  the  plaintiffs  for  their  direc- 
tions, who  informed  him  that  he  must  take 
his  orders  from  Captain  Kermit  (the  agent  of 
the  defendants),    and    the  mate  accordingly 
acted  under  the  directions  of  Kermit,  and  as- 
sisted in  delivering  the  cargo  to  the  Commercial 
Insurance  Company. 

8.  The  ship  was  repaired  and  ready  to  take 
in  a  cargo  in  seventeen  days  after  the  accident, 
at  an  expense  of  about  $150. 

9.  That,  previous  to  the  delivery  of  any  part 
of  the  cargo  from  the  ship  at  New  York,  the 
plaintiffs,  or  one  of  them,  in  a  conversation  with 
one  of  the  directors  of  the  Commercial  Insur- 
ance Company,  and  acting  in  their  behalf  in 
relation  to  the  cargo,  consented  that  the  cargo 
should  be  received  by  the  said  company  ;  that 
there  was  no  communication  between  the  de- 
fendants and  the  Commercial  Insurance  Com- 
pany ;  but  Kermit,  who  was  the  agent  of  the 
*defendants,  knew  that  all  the  cargo  [*324 
was  delivering  to  the  Commercial  Insurance 
Company,  and  made  no  objection. 

10.  That  it  is  usual  for  the  different  Insurance 
Companies  to  employ  persons,  who  are  called 
inspectors,   to  examine  and  report  the  con- 
dition of  vessels ;  and  in  case  of  damage  or  ac- 
cident to  any  property  insured,  to  give  direc- 
tions and  to  aid  and  assist  in  its  preservation  ; 
and   that  Kermit  acted  in  this  character  for 
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the  defendants,  and  one  Wbitlock  for  the  Com- 
mercial Insurance  Company  ;  but  they  had  no 
power  to  bind  the  company  to  accept  an  aban- 
donment. 

11.  That  about  900  barrels  of  the  flour  were 
taken  out  at  Long  Island,  and  the  residue  at 
New  York  ;  and  one  of  the  plaintiffs  was  fre- 
quently at  the  ship  while  unladingat  New  York. 

For  the  plaintiffs,  it  was  contended  that  it 
was  a  settled  principle  of  the  law  of  insurance 
that  whenever  a  voyage  is  broken  up,  or  de- 
feated by  any  of  the  perils  insured  against, 
the  insured  has  a  right  to  abandon  ;  that  by 
the  facts  in  the  present  case,  it  was  man- 
ifest that  the  voyage  was  wholly  defeated  ;  for 
if  the  cargo  had  been  reshipped,  and  sent  to 
its  port  of  destination,  it  would  inevitably  have 
been  so  much  deteriorated  as  not  to  be  worth 
the  freight.  It  was  found  to  be  the  invariable 
usage  never  to  reship  damaged  flour.  There 
was  then  such  a  destruction  of  the  cargo  as 
wholly  to  defeat  the  object  of  the  voyage.  It 
would  be  unreasonable  to  oblige  the  insured 
to  send  on  a  cargo  in  a  perishable  state,  and 
which  would  certainly  be  worth  nothing  at 
the  port  of  delivery.  That  the  vessel  was  re- 
paired and  ready  to  carry  freight,  could  make 
no  difference,  if  there  was  no  cargo  to  be 
carried.  There  must  be  a  cargo  as  well  as  a 
ship,  for  freight  is  the  joint  result  of  both.  If 
the  cargo  had,  from  necessity,  been  thrown 
overboard  at  sea,  and  lost,  no  freight  would 
have  been  earned,  and  the  defendants  would 
have  been  liable.  There  was,  then,  no  differ- 
ence whether  the  goods  were  absolutely  and 
totally  lost  by  the  perils  of  the  sea,  or  so  much 
damaged  as  to  be  worth  nothing  at  the  port  of 
325*]  destination.  *If  the  owner  of  the  goods 
had  a  right  to  abandon  them  to  the  insurer, 
the  plaintiffs  had  a  right,  also,  to  abandon  the 
freight.  Every  commercial  enterprise  is  made 
with  a  view  to  gain  at  the  port  of  destination. 
That  is  the  object  the  owner  intends  to  insure. 
Now,  when  there  is  a  moral  certainty,  and  it 
is  found  as  a  fact,  that  the  goods  would  be  of 
no  value  at  the  destined  port,  why  compel  the 
insured  to  carry  them,  or  to  do  a  useless  and 
nugatory  act  ?  *  An  offer  to  carry  on  the  cargo, 
under  the  circumstances  of  the  case,  would 
have  been  an  idle  ceremony,  nor  were  the 
plaintiffs  bound  to  make  such  such  offer.  But 
if  they  were,  the  offer  was,  in  effect,  waived 
by  the  acts  of  the  defendants.  Though  cau- 
tioned as  to  the  delivery  of  the  cargo,  until  the 
freight  was  secured,  the  defendants  acquiesced 
in  its  deliverv  to  the  Commercial  Insurance 
Company.  The  plaintiffs  had  a  right  to  assist 
in  saving  the  vessel  and  cargo,  without  pre- 
judice to  their  claim  on  the  defendants;  in- 
deed, it  was  a  part  of  their  duty,  and  cannot 
be  construed  a  waiver  of  the  abandonment. 

Again,  if  the  flour  had  arrived  at  Barcelona, 
the  owners  might  have  abandoned  it  for  the 
freight.  The  rule  was  so  laid  down  by  Lord 
Mansfield  in  the  case  of  Luke  v.  Lyde(2E\irr., 
S86).  It  was  admitted  to  be  the  rule,  by  the 
counsel  in  a  prior  case,  Lutwidge  v.  Grey  (Ab- 
bott, 234,  239),  and  has  been  recognized  in  the 
subsequent  case  of  BaiUie  v.  Moudigliani 
(Park.  53). 

Valin,  in  his  commentary  on  the  marine  or- 
dinance of  France,  maintains  the  justness  of 
this  rule. 


In  the  case  of  Frith  v.  Barker  (2  Johns., 
827),  this  court  decided,  that  where  sugar  had 
been  washed  out  of  the  hogsheads,  which  had 
fallen  to  pieces,  no  freight  was  due.  There  is, 
in  reason,  no  difference  between  that  and  the 
present  case,  where  the  flour,  if  it  had  arrived 
at  Barcelona,  would  have  been  worth  nothing. 
The  rule  is  not  only  just,  but  it  is  founded  in 
good  policy,  as  the  master  is  thereby  interested 
to  take  better  care  of  the  goods,  when  he 
knows  that  his  freight  is  made  to  depend  on 
their  arriving  in  good  order.  On  a  similar 
principle  of  policy,  seamen's  wages  are  made 
to  depend  on  the  earning  of  freight. 

*Forthedefendants,it  was  argued  that[*326 
there  was  no  substantial  difference  between  the 
special  verdict  and  the  case  formerly  before 
the  court ;  and  that  if  there  was  any  difference, 
it  was  in  favor  of  the  defendants,  for  it  was 
found  that  the  plaintiffs  did  assent  to  the  de- 
livery of  the  cargo  to  the  Commercial  Insur- 
ance Company.  Part  of  the  cargo  was  de- 
livered at  Long  Island,,  and  before  the  letter  of 
abandonment  on  the  7th  March.  By  deliver- 
ing a  part,  the  lien  of  the  defendants,  in  case 
of  an  abandonment,  was  impaired.  Kermit's 
authority  extended  no  further  than  to  take 
care  of  the  property ;  he  could  not  bind  the  de- 
fendants. Indeed,  as  a  corporation,  they  can- 
not be  bound,  unless  by  an  express  authority. 
Notwithstanding  the  usage  as  to  selling  dam- 
aged flour,  still  the  plaintiffs  might  have  in- 
sisted that  the  freight  should  be  first  paid  out 
of  the  sales. 

But  the  material  question  was,  whether,  ad- 
mitting the  cargo  to  have  arrived  at  Barcelona 
in  its  damaged  state,  the  owner  could  have 
abandoned  it  for  the  freight. 

The  case  of  Luke  v.  Lydk  amounts  to  no 
more  than  that  such  an  abandonment  of  the 
goods  may  be  made  at  an  intermediate  port, 
into  which  the  vessel  has  been  forced  by  ne- 
cessity. The  precise  question  now  before  the 
court  has  never  been  decided  in  England. 

This  is  evident  from  the  observations  of  Mr. 
Abbott,  who  has  stated  the  different  cases  and 
the  opinions  of  foreign  jurists ;  and  it  is  ob- 
vious that  his  opinion  is  against  the  rule  con- 
tended for  on  the  other  side. 

The  opinion  of  Pothier,  which  is  contrary 
to  that  of  Valin,  is  far  more  rational  and  just, 
and  is  founded  on  the  nature  of  the  contract 
between  the  master  and  the  merchant.  When 
the  master  has  carried  the  goods  to  the  destined 
port,  he  has  performed  his  undertaking,  and 
is  entitled  to  the  stipulated  reward  for  the  ser- 
vice. He  has  nothing  to  do  with  the  sound- 
ness or  value  of  the  goods.^  Nothing  will 
prevent  a  ship  from  earning*  freight  but  an 
incapacity  to  prosecute  the  voyage,  or  the  ab- 
solute loss  of  the  cargo,  by  the  perils  of  the  sea. 

*Again,  the  insurer  has  no  concern  [*327 
with  the  manner  in  which  the  freight  is  paid  ; 
and  if  it  is  admitted  that  the  owner  of  the  cargo 
might  have  abandoned  it  at  Barcelona  for  the 
freight,  then  it  would  follow  that  the  goods 
would  be  substituted  as  a  payment  of  the 
freight,  and  so  the  plaintiffs  would  have  no 
right  of  action  against  the  defendants  for  a 
loss  of  freight. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

JOHNS.  REP.,  3. 


1808 


GRISWOLD  v.  NEW  YORK  INSURANCE  COMPANY. 


327 


The  only  material  difference  between  the 
special  verdict  before  us  and  the  case  which 
was  made  upon  the  former  trial  of  this  cause, 
is  respecting  the  extent  of  the  damage  to  the 
flour.  It  is  now  found  that  all  the  flour,  ex- 
cept between  100  and  200  barrels,  became 
damaged,  and  wholly  unfit  to  be  reshipped  for 
that  or  any  other  voyage,  and  that  if  the  dam- 
aged flour  had  been  carried  to  Barcelona,  it 
would  have  been  worth  nothing  there,  and 
would  have  injured  the  sound  flour,  and  that 
no  prudent  person  would  have  taken  the  cargo 
as  a  gift,  and  carried  it,  subject  to  the  expense 
of  the  freight.  But  it  is  also  found  that  the 
whole  cargo  was  sold  at  New  York,  at  a  loss 
of  only  25  or  27  per  cent.,  which  was,  of 
course,"  more  than  double  the  amount  of 
the  freight. 

These  facts  do  not  appear  to  vary  in  any 
degree  the  application  of  the  principles  laid 
down  by  the  court  in  the  former  consideration 
of  this  cause.  When  the  plaintiffs  abandoned, 
on  the  5th  of  March,  they  had  a  cargo  in 
charge  worth  more  than  double  their  freight. 
The  ship  was  in  a  condition  to  be  immediately 
and  easily  repaired,  and  in  seventeen  days  she 
was  repaired,  and  ready  for  sea.  If  the  plaint- 
iffs, instead  of  abandoning  to  the  defendants, 
had  offered  to  proceed  with  the  cargo,  and  the 
owners  of  it  had  refused,  they  would  have  made 
themselves  liable  for  the  full  freight.  If  the 
owners  had  consented,  the  plaintiffs  would 
have  been  bound  to  proceed,  and  run  the  risk 
(against  which  risk  the  defendants  had  assured 
by  the  policy)  of  losing  the  freight  by  the  loss 
of  the  cargo,  in  the  course  of  the  voyage,  or  of 
32 8* j  earning  freight  by  its  *safe  arrival 
and  delivery  at  the  port  of  destination.  How 
does  it  appear  that  freight  could  not  have  been 
earned  ?  For  the  plaintiffs  to  abandon  with- 
out assuming  this  risk,  was  unreasonable  and 
inadmissible.  It  would,  no  doubt,  have  suited 
very  well  with  their  convenience  to  have  re- 
ceived the  full  freight  for  the  voyage,  without 
ever  leaving  the  port  of  New  York,  and  to 
have  employed  the  time  which  that  voyage 
would  have  consumed  in  earning  freight  on 
some  other.  But  they  cannot  be  permitted  to 
enjoy  this  good  fortune,  unless  they  can  show 
clearly  that  the  freight  insured  was  lost,  either 
by  the  act  of  the  shipper  or  by  the  perils  of 
the  sea.  Whether  it  would  have  been  wise  or 
foolish  in  the  shipper  to  have  sent  on  the  flour, 
in  the  condition  it  was  in,  was  a  question  not 
to  be  put  by  the  plaintiffs.  It  was  none  of 
their  concern.  The  risk  of  the  value  of  the 
cargo  at  the  port  of  delivery  lay  with  the 
owners  of  the  cargo.  All  that  the  plaintiffs 
had  to  do,  by  their  contract,  was  to  provide 
the  means  to  take  on  the  cargo,  by  repairing 
their  ship,  or  procuring  another. 

But  it  is  said  that  the  cargo,  if  carried  on  to 
Barcelona,  would  not  have  been  worth  the 
freight.  This  is  the  import  of  the  special  ver- 
dict. Here,  then,  the  question  arises,  whether 
the  plaintiffs  would  not  have  had  their  remedy 
against  the  shipper,  personally,  for  any  de- 
ficiency in  the  freight,  or  whether  the  owners 
could  discharge  themselves  completely  by 
abandoning  the  damaged  cargo  to  the  plaintiffs 
after  its  arrival  at  Barcelona. 

This  question  has  not,  hitherto,  received  any 
judicial  decision  in  the  English  courts  ;  and  it 
JOHNS.  REP.,  3. 


has  been  frequently  mentioned  in  this  court  as 
a  point  unsettled.  We  are,  therefore,  called 
to  examine  the  question  upon  principle,  and 
upon  the  authority  of  the  marine  law  of  foreign 
states. 

The  contract  of  affreightment,  like  other 
contracts  of  letting  to  hire,  binds  the  shipper 
personally,  and  the  lien  which  the  ship  owner 
has  on  the  goods  conveyed,  is  only  an  addi- 
tional security  for  the  freight.  This  lien  is 
not  incompatible  with  the  personal  [*32f> 
responsibility  of  the  shipper,  and  does  not  ex- 
tinguish it.  The  consideration  for  the  freight 
is  the  carriage  of  the  article  shipped  on  board, 
and  the  state  or  condition  of  the  article  at  the 
end  of  the  voyage  has  nothing  to  do  with  the 
obligation  of  the  contract.  It  requires  a  spe- 
cial agreement  to  limit  the  remedy  of  the 
carrier  for  his  hire  to  the  goods  conveyed.  It 
cannot  be  deduced  from  the  nature  of  the  un- 
dertaking. The  ship  owner  performs  his  en- 
gagement when  he  carries  and  delivers  the 
goods.  The  condition  which  was  to  precede 
payment  is  then  fulfilled.  The  right  to  pav- 
ment  then  becomes  absolute,  and  whether  we 
consider  the  spirit  of  this  particular  contract, 
or  compare  it  with  the  common  law  doctrine 
of  carrying  for  hire,  we  cannot  discover  any 
principle  which  makes  the  carrier  an  insurer 
of  the  goods  as  to  their  soundness,  any  more 
than  he  is  of  the  price  in  the  market  to  which 
they  are  carried.  If  he  has  conducted  him- 
self with  fidelity  and  vigilance  in  the  course  of 
the  voyage,  he  has  no  concern  with  the  diminu- 
tion of  their  value.  It  may  impair  the  remedy 
which  his  lien  afforded,  but  it  cannot  affect 
his  personal  demand  against  the  shipper.  This 
conclusion  appears  to  be  so  natural  and  just 
that  I  cannot  perceive  any  plausible  ground 
upon  which  it  has  been  questioned  or  denied. 
The  weight  of  authority  is  certainly  on  this 
side.  The  French  ordinance  of  the  marine 
(tit.  du  Fret,  art.  25)  is  explicit  to  the  point. 
This  code  is  not  only  very  high  evidence  of 
what  was  then  the  general  usage  of  trade,  but 
from  its  comprehensive  plan,  and  masterly  exe- 
cution, it  has  long  been  respected  as  a  digest 
of  the  maritime  law  of  all  the  commercial 
nations  of  Europe.  Yalin,  in  his  commentary 
upon  this  ordinance,  calls  in  question  the 
equity  of  the  rule ;  but  his  reasoning,  when 
we  apply  it  to  the  true  construction  of  the  con- 
tract, is  weak  and  superficial ;  and  it  has  been 
exposed  and  answered,  and  the  solidity  of  the 
rule  vindicated,  by  a  superior  and  more  lumin- 
ous jurist.  (Valin,  torn.  1,670,  Pothier  Charte- 
Part'ie,  No.  59.) 

*But,  though  this  question  has  never  [*33O 
been  settled  at  Westminster  Hall,  Mr.  Abbott 
(p.  243)  says,  that  the  assumed  right  to  aban- 
don deteriorated  goods  at  the  port  of  discharge 
is  not,  in  point  of  practice  claimed  in  that 
country,  and  his  opinion  is  evidently  in  favor 
of  the  rule  as  established  in  France.  We  have, 
however,  the  opinion  of  Lord  Mansfield  against 
it,  according  to  the  report  of  the  case  of  Luke 
v  Lyde  ;  and  if  we  were  certain  of  the  accu- 
racy of  that  part  of  the  report,  and  that  the 
observation  was  intended  to  apply  to  the  very 
question  before  us,  we  ought  to  pause  even 
over  the  dicta  of  so  pre-eminent  a  judge.  We 
cannot,  however,  bend  our  convictions  to  a 
mere  extrajudicial  saying,  and  when  this  cause 
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was  formerly  before  us,  the  weight  of  this 
dictum  was  greatlv  diminished  by  the  judi- 
cious reflections  of  one  of  the  judges  of  thi> 
court  (Mr.  Justice  Livingston),  who  has  since 
been  elevated  to  the  bench  of  the  United 
States. 

The  acquiescence  of  the  defendants  in  the 
"breaking  up  of  the  voyage,  and  the  abandon- 
ment of  the  freight,  have  been  urged  to  the 
court  as  facts,  better  supported  by  the  special 
verdict  than  they  were  by  the  case  made. 
There  does  not,  however,  appear  any  material 
alteration  of  the  cause  in  this  respect,  and 
there  is  nothing  which  gives  sufficient  color 
for  such  an  inference.  The  acts  of  Kermit, 
the  agent  of  the  defendants,  relative  to  the 
delivery  of  the  cargo  to  the  Commercial  In- 
surance Company,  went  no  further  than  was 
requisite  to  the  unloading  and  repairing  of  the 
ship,  of  which  the  defendants  were  also  the 
insurers.  Every  act  is  referable  to  that  object. 
The  assent  of  the  defendants  ought  to  have 
been  found  as  a  positive,  substantive  fact,  if 
it  ever  existed.  It  would  be  unjust  to  infer  it 
from  acts  capable  of  a  different  explanation, 
and  which,  at  most,  were  but  equivocal. 

The  court  are,  accordingly,  of  opinion  that 
judgment  must  be  rendered  for  the  defend- 
ants 

Judgment  far  the  defendants. 

Cited  in— 9  Johns.,  20;  14  Johns.,  143;  18  Johns., 
210:  44  N.  Y..  441;  74  N.  Y..  253  ;  1  Lans.,  175 ;  15 
Barb.,  54  ;  3  Daly,  126 ;  2  Duer,  220 ;  5  Duer,  543 ;  7 
How.  (TJ.  S.).  608,  608  :  3  Mason,  84 ;  2  Curt.,  337;  1 
Story,  a54,  357 ;  Abb.  Adm.,  505. 

See  1  Johns.,  205. 


331*]  MACKSON,  ex  dem.  OSTRANDER 
AND  OSTRANDER, 


HASBROUCK. 

Partition  by  Survey — Released— Estoppel — Pos- 
session— Mistake. 

Where  the  proprietors  of  a  tract  of  land  made 
partition  of  it  in  1747,  agreeably  to  a  survey  thereof 
made  for  that  purpose  by  their  request,  and  released 
to  each  other  by  deed,  their  respective  shares,  ac- 
cording to  the  map  and  survey,  and  possession 
afterwards  was  taken  and  held  agreeable  to  such 
survey,  for  above  20  years,  it  was  held  that  persons 
holding  under  the  proprietors  were  concluded  by 
such  survey  and  partition,  although  it  should  ap- 
pear by  a  subsequent  survey  in  1801,  that  there  was  a 
mistake  in  the  first  survey,  on  which  such  partition 
was  founded ;  unless  it  should  be  proved  that  the 
proprietors  had,  afterwards,  agreed  to  correct  the 
mistake  and  alter  the  boundary  lines. 

The  partition  deed  operates  as  an  estoppel  as  to 
the  parties,  and  all  persons  claiming  under  them. 

Citation— 1  Str.,  610. 

rpHIS  was  an  action  of  ejectment  for  the  lands 
JL  in  the  town  of  Plattekill,  in  the  County  of 
Ulster.  The  cause  was  tried  before  Mr.  Justice 
Spencer,  at  the  Ulster  Circuit,  in  September, 
1807. 

The  lessors  of  the  plaintiff  deduced  a  regu- 
lar title  from  the  year  1752,  to  the  north  part 
of  the  lot  No.  1,  m  the  patent  known  by  the 
name  of  Bradley  &  Jevou's  patent.  The  lands 


NOTE.— Deed— Estoppel  hw  recital  in. 

See  Denn  v.  Cornell,  3  Johns.  Cas.,  174,  note. 


in  the  patent,  as  appeared  by  the  partition 
deeds,  were  divided  in  1747,  by  the  then  pro- 
prietors, on  an  actual  survey  made  at  their  re- 
quest, by  John  Eltinge,  a  surveyor.  Abra- 
ham Hasbrouck,  the  father  of  the  defendant, 
and  under  whom  the  defendant  claims  a 
proprietor  at  the  time  and  had  released,  ac- 
cording to  the  said  survey  and  partition,  all 
his  right  to  lot  No.  1,  in  the  north  bounds  of 
the  patent  to  Van  Home,  under  whom  the 
lessors  claimed.  This  release,  a  record  of 
which  was  read  in  evidence,  recited  the  agree- 
ment of  the  proprietors  to  make  a  partition 
according  to  the  survey  of  Eltinge,  and  after 
reciting  the  partition  and  survey,  it  referred 
to  the  map  or  chart  of  survey  made  by  Eltinge 
and  particularly  described  the  bounds  of  the 
lot,  and  the  courses  and  distances,  beginning 
at  the  northeast  corner  of  lands  granted  to 
William  Huddlestone.  The  plaintiff  then  pro- 
duced evidence  which  established  the  north- 
east corner  of  Huddlestone's  patent ;  and  also 
a  map  and  survey  of  lot  No.  1  made  by  Charles 
Clinton,  surveyor,  according  to  the  courses 
and  distances  given  in  the  survey  of  Eltinge, 
by  which  the  boundaries  were  different  from 
that  survey,  and  the  premises  in  dispute  aris- 
ing on  these  two  surveys,  were  distinguished 
on  a  map  and  submitted  to  the  inspection  of 
the  court. 

*The  defendant  derived  his  title  [*332 
from  Abraham  Hasbrouck,  to  lands  granted 
to  Bradley  and  Jamieson  subsequent  to  the 
grant  to  Bradley  and  Jevou,  and  insisted  that 
the  premises  were  within  the  patent  to  Bradley 
and  Jamieson,  adjoining  the  north  bonds  o"f 
lot  No.  1,  and  the  north  bonds  of  the 
patent  to  Bradley  and  Jevou,  and  that 
the  adverse  possession  of  the  defendant  barred 
the  plaintiff's  right  of  recovery.  In  order  to 
show  that  the  premises  did  not  lie  in  the  patent 
to  Bradley  and  Jevou,  the  defendant  produced 
a  survey  made  by  Johannes  Bruyn  in  1801. 
Bruyn  and  Clinton,  the  surveyors,  were  both 
examined  as  witnesses ;  but  their  testimony 
could  not  be  understood  without  a  reference  to 
the  maps,  and,  in  regard  to  the  point  decided 
by  the  court,  it  is  unnecessary  to  state  the  evi- 
dence further. 

The  judge,  in  his  charge  to  the  jury,  ob- 
served that  they  were  not  to  inquire  into  any 
mistake  that  might  have  been  made  by  Eltinge 
in  his  survey  and  partition,  or  as  to  the  bounds 
of  the  patent  to  Bradley  and  Jevou  ;  that  the 
parties  to  the  partition  deed,  and  all  persons 
claiming  under  them,  were  concluded  by  the 
deed,  and  that  the  bounds  of  lot  No.  1,  as  de- 
scribed in  that  deed,  were  to  be  taken  as  the 
true  bounds  thereof,  unless  altered  by  some 
subsequent  act  of  the  parties  claiming  under 
the  partition  deed  ;  that  the  witnesses  did  not 
prove  that  there  had  been  any  line  settled  be- 
tween the  parties  interested  subsequent  to  the 
survey  of  Eltinge  ;  that  the  evidence  respect- 
ing Scutt's  line  and  the  old  marked  trees,  was 
sufficient  to  establish  that  line  as  the  northern 
boundary  of  lot  No.  1,  and  that  the  lessors  were 
entitled  to  recover  to  that  line  and  to  Scutt's 
possession,  which  appeared  to  be  according  to 
the  partition  deed. 

The  jury,  accordingly,  found  a  verdict  for 
the  plaintiff. 

A  motion  was  made,  in  behalf  of  the  de- 
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'fen riant,  to  set  aside  the  verdict  as  against  evi- 
dence, and  because  of  the  misdirection  of  the 
judge. 

Mr.  Fisk  for  the  plaintiff. 

Mr.  E.  Williams,  for  the  defendant. 

333*]  *YATES,  J.,  delivered  the  opinion 
of  the  court: 

In  this  cause  the  lessors  of  the  plaintiff  de- 
duced a  title  under  a  deed  given  to  Van  Home, 
in  virtue  of  a  partition  of  a  tract  of  land  com- 
prehended in  a  patent  granted  to  Bradley  and 
.Jevou,  made  in  the  year  1747,  by  the  then  pro- 
prietors of  whom  Abraham  Hasbrouck,  the 
father  of  the  defendant,  and  under  whom  he 
claims  was  one,  who,  by  that  partition  deed, 
released,  according  to  a  survey  then  made  at 
the  instance  of  the  proprietors  by  one  John 
Eltinge,  and  on  which  the  partition  was 
founded,  all  his  right  in  lot  No.  1,  in  that 
patent. 

The  defendant  derived  his  title  to  the  prem- 
ises from  Abraham  Hasbrouck  as  lying  within 
the  boundaries  of  an  adjoining  patent  granted 
to  Bradley  and  Jamieson,  subsequent  to  the 
patent  of 'Bradley  and  Jevou,  and  claimed  the 
premises  on  the  ground  of  a  mistake  made  in 
•original  survey  of  John  Eltinge.  Thus,  it  ap- 
pears that  the  lessors  of  the  plaintiff  and  the 
•defendant  both  claim  under  separate  persons, 
parties  to  this  partition  deed. 

The  first  inquiry,  therefore,  will  be  whether 
it  was  competent  for  the  legal  representatives 
of  Abraham  Hasbrouck  to  controvert  the 
northern  line  of  lot  No.  1,  in  the  survey  by 
Eltinge  of  the  patent  to  Bradley  and  Jevou-  by 
setting  up  a  title  under  the  patent  to  Bradley 
:and  Jameison. 

By  the  release  of  partition  between  the  pro- 
prietors it  will  appear  from  the  recital  that 
they  agreed  to  make  a  division  agreeably  to 
the  survey  of  Eltinge.  This  being  a  deed  under 
their  hands  and  seals,  must,  as  between  the 
parties  to  this  instrument,  be  a  complete  estab- 
lishment of  the  line  run  by  that  survey,  so 
that  the  inquiry  for  the  jury,  under  those  cir- 
cumstances, on  the  trial  of  this  cause,  could 
only  be,  whether  Eltinge,  by  his  survey,  com- 
prehended the  premises  in  question  within  the 
boundaries  of  lot  No.  1.  This  survey  was,  by 
334*]  the  judge  *before  whom  the  cause  was 
tried,  properly  considered  as  operating  as  an 
estoppel  against  the  defendant,  and  concluded 
him  from  controverting  the  northern  line  of  lot 
No.  1  on  the  ground  of  a  mistake  in  that  survey 
.alleged  to  have  been  discovered  by  the  other 
survey  made  in  1801.  Admitting  even  that  a 
mistake  was  made  by  Eltinge  in  his  survey, 
yet  as  the  proprietors,  by  the  deed,  have  recog- 
nized the  lines  run  by  him  and  made  partition 
accordingly,  and  as  the  defendant  claims  under 
one  of  them,  he  cannot  now  gainsay  an  act 
thus  deliberately  assented  to  and  subscribed  by 
him  :  nor  can  this  mistake  be  rectified  unless 
done  by  a  subsequent  agreement  of  the 
parties. 

The  propriety  of  the  rule  of  law,  whereby 
parties  or  privies  are  not  allowed  to  contro- 
vert facts  admitted  by  their  solemn  deed,  ap- 
pears in  this  case.  The  mistake  was  made  in 
the  survey  of  another  lot  containing  ten  chains 
too  much  ;  so  that  the  loss  occasioned  by  this 
mistake  would  exclusively  fall  on  the  proprie- 


tors of  lot  No.  1,  and  thus  create  an  inequality 
in  the  partition. 

An  attempt  was  made  to  prove  an  agreement 
as  to  the  northern  line  of  this  lot,  but,  instead 
of  an  abandonment  of  the  possession  of  the 
lands  lying  between  the  lines  of  Bruyn  and 
Eltinge,  the  witness  said  that  he  considered 
the  land  to  be  his  up  to  a  fence  standing  on  a 
line  called  Scutt's  line,  confessedly  south  of 
Eltinge's  line,  and  as  far  north  as  the  lessors 
of  the  plaintiff  recovered  on  the  trial ;  that  he 
never  gave  it  up,  but  meant  some  day  to  try 
the  title  to  it  notwithstanding  the  removal  of 
the  fence  by  Abraham  Hasbrouck  ;  and  that 
one  year  subsequent  to  such  removal  he  took 
the  avails  of  the  land  ;  so  that,  in  fact,  no  evi- 
dence was  introduced  of  an  alteration  by 
agreement  in  relation  to  the  lines  of  No.  1,  or 
the  northern  line  of  the  patent  as  run  by  El- 
tinge. This  line  was  recognized  as  the  true 
boundary,  by  the  partition  deed  between  (he 
proprietors,  has  been  so  generally  received, 
and  possession  of  the  premises  in  question  held 
for  upward  of  twenty  years  under  it,  and 
ought  not  now  to  be  disturbed.  *Tlie  [*335 
case  of  Skipwith  v.  Green  (Stra.,  610)  does  not 
support  the  principle  contended  for  by  the  de- 
fendant's counsel,  but  establishes  that  with  re- 
spect to  every  essential  part  of  the  deed,  the 
parties  claiming  under  it  are  estopped  from 
controverting  it. 

The  court  are  of  opinion  that  the  defendant 
must  take  nothing  by  his  motion. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Rule  refused. 
Cited  in— 10  Wend..  258. 


WATSON  «.  DUYKINCK. 

Transportation — Agreement  to  Receive  on  Board 
— Construction —  Preiglit  Paid  in  Advance — 
Loss. 

Where  freight  is  paid  in  advance,  on  a  contract 
for  the  transportation  of  goods,  and  the  vessel  is 
shipwrecked,  so  that  the  voyage  is  broken  up,  the 
master  or  owner  is  bound  to  refund  the  freight  paid 
in  advance,  unless  there  is  a  special  agreement  to 
the  contrary. 

Where  A,  "in  consideration  of  $100,  to  be  paid  im- 
mediately, agreed  that  he  would  suffer  B  to  proceed 
and  go  in  A's  vessel,  as  a  passenger  from  New  York 
to  St.  Thomas,  and  to  load  on  board  for  transporta- 
tion goods  to  the  value  of  $600,"  and  B  paid  the  $100 
down,  and  went  on  board  with  his  goods,  but  the 
vessel,  soon  after  the  commencement  of  the  voyage, 
was  shipwrecked  and  lost,  but  the  goods  were 
saved,  and  delivered  to  B,  and  B  brought  an  action 
for  money  had  and  received,  &c.,  to  recover  back 
the  $100,  it  was  held  that  this  was  an  agreement  to 
receive  B  and  his  goods  on  board,  and  not  an  agree- 
ment to  transport  and  deliver  them  at  St.  Thomas, 
and  that  the  plaintiff,  therefore,  was  not  entitled  to 
recover  back  the  money  advanced  for  the  freight  and 
passage.  The  consideration  in  this  case  for  the 
payment  of  the  money,  is  the  receiving  of  B  and  his 
goods  on  board,  and  not  the  transportation  or  de- 
livery of  them. 

Citations— Oleron,  art.  9,  No.  9,  p.  42;  Tit.  du 
Fret,  art.  18 ;  Valin,  661 ;  2  Show.,  291 ;  Goth.  Dig.,  14, 
2, 10  (Lex  Rhodia  de  Jactu) ;  Molloy,  bk.  2,  ch.  4,  sec. 
8 :  Abbott.  225. 

rF  HIS  cause  came  before  the  court  on  a  writ  of 
-L  error  from  the  Court  of  Common  Pleas  of 
the  City  and  County  of  New  York.  The  suit 
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below  was  an  action  of  assumpnit  for  money 
had  and  received  to  the  use  of  the  plaintiff, 
and  a  special  verdict  was  found,  upon  which 
the  court  gave  judgment  in  favor  of  the  plaint- 
iff for  $60,  on  which  the  defendant  below 
brought  a  writ  of  error  to  this  court.  The 
substance  of  the  special  verdict  was  as  fol- 
fows:  The  defendant  below  (Watson),  on  the 
17th  December,  1805,  was  master  of  the  sloop 
Harriot,  bound  on  a  voyage  from  New  York 
to  the  island  of  St.  Thomas.  Watson  agreed 
with  the  plaintiff  below  (Duykinck)  that,  "  in 
consideration  of  $100  to  be  paid  immediately, 
he  would  suffer  the  plaintiff  to  proceed  in  the 
sloop,  as  a  passenger,  on  the  voyage,  and  to 
load  on  board  for  transportation  merchandise 
336*J  to  *the  value  of  $600,  and  that  the  de- 
fendant would  provide  meat,  drink,  &c.,  for 
the  plaintiff  during  the  voyage."  The  plaint- 
iff agreed  to  pay  that  sum,  and  accordingly 
paid  it  on  the  same  day  to  the  defendant.  On 
the  33d  December,  1805,  the  plaintiff  embarked, 
as  a  passenger,  and  the  defendant  procured 
sufficient  necessaries,  &c.,  and  the  plaintiff 
put  goods  on  board  to  the  value  of  $600.  The 
sloop  sailed  on  the  same  day  on  the  voyage, 
and  was  seaworthy.  She  sprang  a  leak  two 
days  after  leaving  the  port  of  New  York,  and 
was  obliged  to  bear  away  for  New  London. 
On  her  way  there  she  was  unavoidably  wreck- 
ed on  Norwalk  Island,  and  lost ;  the  master 
and  crew  returned  in  ten  days  thereafter  to 
New  York.  The  chief  part  of  the  cargo  was 
saved  and  brought  to  New  York,  and  the 
goods  of  the  plaintiff  were  delivered  to  him. 
The  plaintiff  assisted  equally  with  the  crew  in 
endeavoring  to  save  the  vessel  and  cargo.  The 
expense  of  saving  the  cargo,  and  bringing  it  to 
New  York,  was  paid  by  the  defendant.  The 
average  charge  on  the  plaintiff's  goods,  to- 
wards the  expenses  of  salvage,  was  $20.  The 
defendant  provided  no  other  vessel,  but  the 
plaintiff  went  to  St.  Thomas  in  another  vessel. 
The  usual  price  for  a  passage  to  St.  Thomas 
for  a  passenger  is  $80,  and  $50  if  he  finds  him- 
self. By  the  usage  and  custom  of  New  York, 
passage  money  is  paid  at  the  time  the  passage 
is  taken,  and  is  never  refunded  if  the  voyage 
has  begun,  though  a  subsequent  accident 
should  prevent  its  completion.  But  whether 
the  plaintiff  is  entitled  to  recover  back  the 
$100  paid  by  him,  or  the  same  after  deducting 
the  salvage  aforesaid,  or  whether  the  defend- 
ant is  entitled  to  have  t.v  2  $20  certified  in  his 
favor,  the  jurors  are  ignorant,  &c. 

The  following  points  were  made  and  insisted 
on  by  the  counsel  for  the  plaintiff  in  error: 

1.  "That  the  passage  money  cannot  by  law 
be  recovered  back,  under  the  circumstances  of 
the  case. 

2.  That  the  custom  found  by  the  jury  is  con- 
clusive against  such  recovery. 

337*]  *3.  That,  even  if  the  plaintiff  was  en- 
titled to  recover  back  his  passage  money,  it 
could  not  be  in  this  form  of  action. 

Mr.  S.  Jones,  Jan.,  for  the  plaintiff  in  error. 
1.  In  ordinary  cases,  it  is  true  that  freight  or 
passage  money  cannot  be  recovered,  until  the 
service  is  performed,  or  until  the  goods  or  per- 
sons are  transported,  but  it  is  most  generally 
stipulated  that  the  freight  is  to  be  paid  on  the 
delivery  of  the  goods  at  the  place  of  destina- 
tion, so  that  the  delivery  of  the  goods,  or  the 
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performance  of  the  service,  is  made  a  condi- 
tion precedent.  But  where,  as  in  the  present 
case,  the  freight  or  passage  money  is  first  paid, 
the  performance  of  the  service  is  a  matter  sub- 
sequent :  and  where,  in  such  a  case,  the  failure 
to  perform  is  not  owing  to  any  act  or  negli- 
gence of  the  party  stipulating  to  perform,  he 
is  not  bound  to  refund  the  money.  The  mo- 
ment the  plaintiff  and  his  goods  were  on  board, 
and  the  voyage  had  commenced,  the  right  of 
the  defendant  to  the  money  he  had  received 
was  perfect  and  indefeasible.  As  in  a  case  of 
insurance,  as  soon  as  the  risk  has  commenced, 
by  the  inception  of  the  voyage,  though  the 
voyage  is  never  performed,  the  insurer  may  re- 
tain the  premium  which  he  has  received. 
Where  money  is  paid  down  for  goods  to  be 
transported,  it  is  not  properly  denominated 
freight,  which  is  for  the  actual  carriage  of 
goods,  but  it  is  a  payment  of  money  for  the 
lading  or  permitting  the  goods  to  be  received 
on  board,  for  the  purpose  of  being  carried. 
(Abbott,  225.) 

In  the  case  of  Blakeyv.  Diacon  (2  Bos.  &  Pull., 
321)  it  was  said  by  Mr.  Justice  Chambre.  that 
the  receiving  of  goods  on  board,  to  be  carried 
to  a  foreign  port,  was  a  good  consideration  on 
which  to  found  a  promise  to  pay  the  freight 
immediately;  and  it  was  held,  in  that  case,  that 
an  action  would  lie  for  the  money  agreed  to 
be  paid,  though  the  goods  had  not  been  trans- 
ported. 

2.  But  if  any  doubts  existed  as  to  the  law, 
the  usage  found  by  the  special  verdict,  in  this- 
case,  ought  to  be  conclusive.     Usage,  in  all 
commercial  cases,  will  be  received  in  evidence, 
and,  when  clearly  proved,  will  always  govern. 
*There  is  this  reason,  also,  for  the  us-  [*33H 
age,    that  the  master  is  obliged    to    expend 
money,   in  order  to  provide  provisions  and 
stores  for  the  passengers  during  the  voyage. 

3.  If  the  plaintiff  is  entitled  to  recover  his 
money  back,  it  is  not  to  be  recovered  in  the 
present  form  of  action.     There  is  no  failure  of 
consideration  to  furnish  a  ground  for  this  ac- 
tion.    Here  the  contract  is  entire,   and  the 
whole  must  be  recovered,  or  none.  The  plaint- 
iff must  show  that  the  consideration  has  wholly 
failed,  but  the  plaintiff  and  his  goods  were  re- 
ceived on  board,  and  a  part  of  the  voyage  per- 
formed.    Besides,  in  an  action  to  recover  back 
money  paid    on  a    good    consideration,    the 
plaintiff  will  be  held  to  stricter  proof  than  he 
would  be  if  defending  himself  against  the  pay- 
ment of  it.     If  there  was  an  express  contract 
to  carry  the  plaintiff,  the  proper  remedy  would 
have  been  an  action  for  damages,  for  the  non- 
performance  of  the  contract. 

Mr.  J.  S.  Smith,  contra.  1.  The  question  as 
to  the  form  of  the  action  was  not  raised  or  con- 
sidered in  the  court  below.  But  since  the  case 
of  Moses  v.  Mocfarlane  (2  Burr.,  1005),  there 
can  be  no  doubt  but  that  an  action  for  money 
had  and  received  to  the  use  of  the  plaintiff  will 
lie.  There  has  been  a  failure  of  consideration, 
and  the  defendant,  ought  in  justice  and  equity 
to  refund  the  money. 

2.  There  was  a  positive  agreement  that  for 
the  sum  of  $100  the  defendant  would  carry 
the  plaintiff  and  his  goods  to  St.  Thomas. 
Passage  money  and  freight  are  the  same  thing, 
and  where  there  is  an  agreement  to  transport 
goods  or  persons  for  a  certain  sum  of  money, 
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no  freight  is  due,  unless  they  are  transported, 
or  the  contract  performed.  (Abbott,  225.)  Al- 
though the  general  rule  is,  that  the  contract 
for  the  carriage  of  goods  is  an  entire  contract, 
yet  the  exceptions  to  it,  as  to  a  prorata  freight, 
are  as  well  settled  as  the  rule  itself.  The  cases 
on  this  head  are  numerous,  and  may  be  found 
in  Abbott,  249,  258,  262. 
339*]  *3.  There  cannot  be,  in  this  country, 
any  custom  or  usage  so  long  established  as  to 
have  the  force  of  Taw,  and  be  binding  on  the 
parties.  At  best,  it  is  no  more  than  the  local 
usage  of  the  city  of  New  York  ;  and  local 
usages  of  particular  places  form  no  part  of  the 

feneral  law  merchant,  which  is  to  govern  the 
ecision  of  commercial  questions. 

KENT,  Ch.  </.,  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  presents  a  question 
of  some  nicety  and  difficulty,  arising  under  the 
marine  law.  The  general  rule  undoubtedly 
is,  that  freight  is  lost  unless  the  goods  are 
carried  to  the  port  of  destination.  The  rule 
seems,  also,  to  go  further,  and  to  oblige  the 
master,  in  case  of  shipwreck,  to  restore  to  the 
shipper  the  freight  previously  advanced.  The 
English  books  are  almost  silent  on  the  subject, 
and  afford  little  or  no  information  ;  but  if  we 
resort  in  this,  as  we  are  obliged  to  do  in  many 
other  instances,  for  light  and  information,  to 
foreign  compliations,  and  distinguished  writ- 
ers on  maritime  jurisprudence,  we  shall  find 
the  point  before  us  to  have  been  considered  and 
decided. 

Cleirac,  in  his  commentary  on  the  judgments 
of  Oleron  (art.  9,  No.  9,  les  Us.  et  Coutumes  de 
la  Mar,  p.  42),  declares,  that  in  cases  of  ship- 
wreck, the  master  is  bound  to  render  to  the 
merchants  the  advances  which  they  may  have 
made  upon  the  freight,  and  he  cites  a  decision 
of  one  of  the  early  jurists,  in  confirmation  of 
his  doctrine:  Naufragio  facto  exercitor  naula 
restituit  quae.  ad  manum  perceperat,  ut  qui  nan 
trajecerit.  The  ordinance  of  the  marine  (tit. 
du  Fret,  art.  18)  recognizes  this  ancient  rule, 
and  ordains,  that  if  goods  be  lost  by  the  perils 
of  the  sea,  the  master  shall  be  holden  to  refund 
the  freight  which  had  been  previously  ad- 
vanced to  him,  unless  there  be  a  special  agree- 
ment to  the  contrary.  This  agreement,  accord- 
ing to  Valin  (Com.  "sur  1'  Ord.,  torn.  1,  p.  661), 
always  contains  an  express  stipulation  that  the 
money  advanced  shall  be  retained  in  any  event 
which  may  happen  in  the  course  of  the  voy- 
age. The  policy  of  the  general  rule  on  this 
subject  was  to  take  away  the  temptations  to 
negligence  or  misconduct,  which  the  certainty 
34O*]  of  freight  was  calculated  *to  produce 
in  the  master.  I  ought,  perhaps,  to  observe 
that  there  is  a  dictum  of  Mr.  Chief  Justice 
Saunders,  stated  in  an  anonymous  case,  in  2 
Show.,  291,  which  would  seem  to  imply  that 
advance  money  for  freight  was,  in  no  event, 
to  be  refunded ;  but  I  do  not  place  reliance 
upon  that  very  imperfect  report,  in  opposition 
to  the  explicit  opinions  of  the  writers  which 
have  been  mentioned.1 

The  general  principle,  undoubtedly,  is,  that 

1.— Roccus  is  also  of  opinion  that  freight  paid  in 
advance  must  be  refunded,  if  the  ship  is  l9st  during 
the  voyage,  or  is  prevented,  by  any  sinister  acci- 
dent, from  arriving  at  her  port  of  destination. 
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freight  is  a  compensation  for  the  carriage  of 
goods,  and  if  paid  in  advance,  and  the  goods 
be  not  carried,  by  reason  of  any  event  not  im- 
putable  to  the  shipper,  it  then  forms  the  or- 
dinary case  of  money  paid  upon  a  considera- 
tion which  happened  to  fail. 

The  general  rule  being  then  well  established, 
the  present  case  turns  upon  this  point,  whether 
the  agreement  stated  in  the  special  verdict  be 
such  as  to  take  the  case  out  of  the  operation  of 
the  rule.  The  parties  agreed  that  in  considera- 
tion of  $100,  to  be  paid  immediately,  the  one 
would  suffer  the  other  to  proceed  and  go  in 
the  sloop,  as  a  passenger,  on  the  voyage,  and 
to  load  on  board,  for  transportation,  merchan- 
dise to  the  value  of  $600,  and  that  he 
would  also  maintain  him  as  a  passenger 
during  the  voyage.  The  other  party  as- 
sented and  paid  the  money,  and  put  the 
goods  on  board,  and  proceeded  with  them  as  a 
passenger,  until  the  disaster  took  place.  This 
agreement  did  not  go  the  length  required  by 
the  *French  law  of  stipulating  that  the  [*341 
money  should  at  all  events  be  retained,  but 
it  was  still  particularly  confined  to  the  per- 
mission to  be  received  on  board  as  a  passenger, 
and  to  load  the  goods  on  board.  Both  these 
parts  of  the  agreement  were  literally  complied 
with.  This  can  easily  be  distinguished  from 
an  agreement  to  transport  and  deliver  at  the 
place  of  destination.  In  the  one  case,  the  mas- 
ter places  his  compensation  upon  the  actual 
carriage  and  delivery  of  the  goods.  The  safe 
arrival  of  the  subject  is  a  condition  precedent 
to  the  payment.  In  the  other  case,  the  con- 
sideration is  rendered  by  receiving  the  goods 
on  board,  and  making  all  due  and  bona  fide  ef- 
forts to  carry  and  deliver  them.  I  think  this 
latter  is,  upon  the  whole,  the  better  construc- 
tion of  the  agreement  before  us,  especially  as 
the  practice  of  retaining  the  advance  freight, 
in  all  such  cases,  must  have  been  known  to  the 
parties,  from  the  usage  which  has  been  found 
by  the  jury,  and  as  the  distinction  between  an 
agreement  to  receive  on  board,  and  an  agree- 
ment to  transport  and  deliver,  is  not  a  new  re- 
finement, but  can  be  traced  back  to  the  text  of 
the  civil  law.  The  doctrine  is  recognized  and 
adopted  by  various  authors,  that  if  the  agree- 
ment be  to  pay  freight  for  the  loading  of  the 
article  on  board,  the  freight  is  due,  though  the 
article  perish  in  the  course  of  the  voyage. 
This  is  the  language  of  the  civil  law. 

Gothofredus,  in  his  notes  on  the  Digest 
(Lex  Rhodia  de  Jactu. ,  14,  2,  10),  states  the  dis- 
tinction in  more  clear  and  explicit  terms :  Con- 
duxisti  vehenda  mancipia:  mancipium  unum  in 
navi  mortuum  est ;  quaritur,  num  vectura  de- 
beatur  ?  Si  de  mancipiis  veJiendis  inita  conventio 
est,  nondebetur:  si  de  mancipiis  tantum  naviim- 
ponendis  debetur. 

Molloy  (bk.  2,  ch.  4,  sec.  8)  and  Abbott  (p. 
225)  seem  to  have  followed  the  same  authorities, 
but  without  taking  any  discrimination  between 
the  cases  where  the  money  was  and  where  it  was 
not  actually  advanced  beforehand.  Perhaps 
no  such  discrimination  is  to  be  made,  though 
I  think  the  case  of  the '  money  actually  ad- 
vanced is  the  stronger  case,  as  forming  superior 

"Naulum  seurecturs  non  debetur  si  locator  navtsprop- 
ter  amissam  nqvim,  ve  alium  casum  in  earn  contin- 
gentem  ite  nonfecerit,imo  si  solutum  fuerit  repetitur." 
De  nov,  et  nmdo,  not.,  80.  This  doctrine  he  derives 
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evidence  of  the  intention  of  the  parties  that 
342*]  *the  freight  received  should,  in  every 
event,  oelong  to  the  master. 

We  conclude,  upon  the  whole  view  of  this 
case,  that  Watson,  the  plaintiff  iu  error,  was 
entitled  to  retain  the  freight  money,  and,  con- 
sequently, that  the  judgment  below  ought  to 
be  reversed. 

THOMPSON.  /.,  not  having  head  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  reversed. 

Cited  in-35  N.  Y.,  420 ;  4  Bos.,  455 ;  5  Bos.,  476 ;  1 
City  H.  Rcc.,  130;  1  Daly,  411:  10  Leg.  Obs.,  277 ;  5 
Suud.,  585;  3  Wall.,  45;  5  Wall.,  562 ;  Olcott,  360;  3 
vSuin.,  6tt ;  3  Wood.  &  M.,  443,  445 ;  3  Cranch.  C.  C.,  110 ; 
Abb.  A. liu..  52. 


ROBERTSON 

t>. 
BETHUNE  AND  BOORMAN. 

Contract  to   Transport   Goods — Detention— De- 
murrage. 

R.,  the  owner  of  a  ship,  entered  into  a  written 
agreement  with  B.  to  carry  certain  goods  in  the 
vessel  from  New  York  to  Surinam,  and  to  bring 
back  200  hogsheads  of  molasses  from  that  place  to 
New  York ;  and  B.  agreed  to  pay  11.  $2,600  for  the 
freight,  but  if  accident  should  prevent  the  delivery 
of  the  return  cargo,  then  he  was  to  pay  only  $1,300, 
and  R.  engaged  that  the  vessel  should  lay  35  days  at 
Surinam,  to  unload  and  reload.  The  vessel  stayed 
the  35  days,  and  the  return  cargo  not  being  ready, 
she  waited  20  days  longer,  at  the  request  of  the 
agent  and  consignee  of  B.,  but  who  had  no  control 
over  the  vessel.  B.  paid  the  82,600  freight.  In  an 
action  of  a&sumpxit  brought  by  R.  against  B.  to  re- 
cover a  compensation  for  the  detention  of  the  vessel 
beyond  the  time  stipulated,  in  the  nature  of  de- 
murrage, it  was  held  that,  as  the  written  contract 
contained  no  stipulation  to  pay  demurrage,  and  no 
implied  o«*u/«j>cit  could  arise  from  the  act  of  the 
assignee  of  the  goods,  who  was  not  authorized  to 
bind  B.  to  pay  demurrage,  the  plaintiff  was  not  en- 
titled to  recover. 

Citation— Abbott,  158. 

rPHIS  was  an  action  of  as&umpsit.  The  dec- 
_L  laration  stated,  "that  whereas,  on  the  29th 
of  September,  1805,  the  plaintiff  being  the  own- 
er of  the  brig  Ohio.then  lying  in  the  port  of  New 
York,  it  was  agreed  between  him  and  the  de- 
fendants that  the  plaintiff  should  receive  on 
board  of  the  said  brig, to  be  delivered  to  oneWil- 
liam  H.  Carstairs,  at  Surinam,  100  casks  of  cod- 
flsh,  20  barrels  of  pickled  fish,  100  kegs  and  firk- 
ins, 200  hogsheads  shocks  and  headings;  and 
also  should  receive  on  board  of  the  said  brig 
at  Surinam,  to  be  delivered  to  the  defendants 
in  New  York,  200  hogsheads  of  molasses,  and 
that,  75  days  after  the  delivery  of  the  return 
cargo,  the  defendants  would  pay  to  the  plaint- 
iff $2,600  therefor,  provided,  that  if  any  acci- 
dent should  prevent  the  delivery  of  the  return 
cargo,  the  defendants  should  pay  to  the  plaint- 
iff $1,300,  for  the  freight  of  the  outward 
cargo,  75  days  after  its  delivery  at  Surinam, 
343*]  should  be  ascertained ;  and*the  plaint- 
iff further  agreed  with  the  defendants  to  al- 
low them  35  good  working  days  at  Surinam, 

from  the  digest  (lib.  19,  tit.  2, 1, 15,  sec.  6,  Locat.  con- 
duct). 

Straccha  (de  Navi.,  3,  n.  24,  with  whom  Loccenius 
(de  jur  Marit.,  lib.  3.  ch.  6,  sec.  11),  and  Roccus  (n. 
81)  coincide,  is  of  opinion  that,  according  to  this 
law,  the  master  is  entitled  to  freight  pro  rataUineris, 
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for  discharging  the  outward  cargo,  and  load- 
ing the  homeward  cargo  ;  and  whereas  the 
plaintiff,  in  pursuance  of  the  said  agree- 
ment, on  the  19th  day  of  October,  1805,  re- 
ceived on  board  the  said  brig  the  said  outward 
cargo,  and  therewith  proceeded  to  Surinam, 
where  the  said  vessel  arrived  on  the  20th  of 
November,  1805,  and  remained  until  the  24th 
day  of  January,  1806 ;  and  whereas,  on  the 
24th  day  of  January,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of 
the  defendants,  had  permitted  the  said  brig  to 
remain  at  Surinam  until  the  said  24th  day  of 
January,  the  said  defendants  undertook  and 
promised  the  plaintiff  to  pay  him  so  much 
money  as  he  reasonably  deserved  to  have  for  the 
demurrage  of  the  said  brig  beyond  the  said  35 
days,  when  thereunto,  afterwards,  requested ; 
and  the  plaintiff  averred  that  they  reasonably 
ought  to  have,  &c.  Plea,  non  assumpsit. 

The  cause  was  tried  before  Mr.  Justice  Spen- 
cer, at  the  sittings,  in  the  citv  of  New  York, 
on  the  9th  of  December,  1807.  The  writ- 
ten memorandum  of  the  agreement  between 
the  parties  was  produced,  and  was,  in  sub- 
stance, as  stated  in  the  declaration,  with  the 
following  clause:  "  Should  William  A.  Car- 
stairs  wish  to  ship  more  than  200  hogsheads  of 
molasses,  he  is  to  have  a  preference  to  any 
other  shipper,  at  the  current  rate  of  freight, 
excepting  what  I.  A.  Robertson  may  wish 
shipped  on  his  own  account. 

The  master  testified  that  he  arrived  at  Suri- 
nam on  the  18th  of  November,  1805,  and  there 
delivered  the  outward  cargo  to  William  A. 
Carstairs,  the  agent  of  the  defendants.  The 
unlading  was  completed  in  five  days  after  his 
arrival ;  and  20  days  from  the  time  of  his  ar- 
rival would  have  been  amply  sufficient  to  have 
completed  the  *unloading  and  reload-  [*344 
ing  of  the  vessel.  Carstairs  shipped  on  board, 
at  various  times,  on  account  of  the  plaintiff, 
43  hogsheads  of  molasses,  and  which  were 
marked  when  on  board,  on  the  24th  of  De- 
cember, 1805,  by  the  clerk  of  Carstairs,  with 
the  letter  R.  The  casks  containing  the  molas- 
ses were  made  of  materials  belonging  to  the 
plaintiff,  which  formed  a  part  of  the  outward 
cargo.  The  master,  immediately  after  his  ar- 
rival, delivered  letters  from  the  defendants  to 
Carstairs,  which  contained  a  copy  of  the  above 
mentioned  agreement,  and  instructions  as  to 
the  procuring  the  return  cargo.  The  master 
frequently  urged  Carstairs  to  be  expeditious 
in  sending  the  return  cargo,  stating  the  orders 
from  the  plaintiff  to  make  dispatch,  the  injury 
to  the  vessel  from  worms,  and  the  high  ex- 
penses at  that  place.  Carstairs  generally  an- 
swered that  he  would  be  as  expeditious  as  pos- 
sible, and  once  replied  "that  the  defendants 
were  not  going  to  pay  $2,600,  and  not  have 
their  full  cargo  on  board."  On  the  3d  of  Jan- 
uary, 1806,  the  master  protested  against  the 
detention,  but  Carstairs  still  detained  the  brig 
until  the  26th  of  January,  1806,  for  though 
the  last  parcel  of  the  return  cargo  belonging 
to  the  defendants  (the  whole  being  170  hogs- 

where  he  has  not  been  in  fault.  This  idea  seems  to 
be  founded  on  a  principle  of  the  contract  of  letting 
to  hire ;  but  Pothiur  (Charte-Partie,  n.  63),  with  bet- 
ter reason,  thinks  the  rule  of  the  French  ordinance 
the  most  equitable,  and  that  no  freight  is  due  in 
such  a  case. 
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heads)  was  on  board  on  the  18th  of  January, 
the  master  and  crew  were  busily  employed  in 
preparing  for  the  voyage  home,  until  the  time 
of  sailing.  The  master  further  testified  that 
the  sole  ground  of  the  detention  of  the  vessel, 
after  the  third  day  of  January,  1806,  was  the 
delay  of  Carstairs  in  procuring  the  return  car- 
go for  the  defendants.  Carstairs  was  the  con- 
signee of  the  plaintiff's  share  of  the  outward 
cargo,  but  had  nothing  to  do  with  the  vessel, 
though  the  master  was  instructed  to  call  on 
him  for  the  necessary  supplies  of  money,  with- 
out which  he  could  not  conveniently  leave 
Surinam.  The  master  had  two  offers  of  a  re- 
turn cargo  at  Surinam  from  other  persons, 
which  he  would  have  accepted,  had  it  not 
been  for  his  situation  in  regard  to  the  con- 
signee of  the  defendants.  The  200  hogsheads, 
in  addition  to  the  43  hogsheads  belonging  to 
345*]  the  plaintiff,  would  not  have  *made  a 
full  cargo  for  the  vessel.  The  letter  of  in- 
structions from  the  plaintiff  to  the  master  was 
read  in  evidence.  The  rate  of  demurrage  was 
proved  by  several  witnesses.  The  defendants' 
counsel  moved  for  a  nonsuit,  on  the  ground  that 
the  evidence  did  not  support  the  declaration  ; 
but  that  question  was  reserved, and  the  jury,un- 
der  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff,  for  18  days  demurrage,  from 
the  3d  to  the  21st  of  January,  1806. 

The  point  reserved  and  argued  was, whether 
the  plaintiff  was  entitled  to  a  compensation,  in 
nature  of  demurrage,  for  the  time  the  vessel 
was  detained  at  Surinam,  after  the  35  lay  days, 
allowed  by  the  agreement  between  the  parties, 
had  expired. 

Mr.  Griffin  for  the  plaintiff.  It  is  proved, 
by  the  master  of  the  vessel,  that  the  detention 
of  the  vessel,  after  the  expiration  of  the  35 
days,  was  by  request  of  the  agent  of  the  de- 
fendants, and  for  their  benefit.  It  is  a  general 
principle  of  law,  founded  in  equity  and  jus- 
tice, that  where  a  person  has  expended  his 
time  and  labor  for  another,  at  his  request,  that 
he  shall  be  entitled  to  a  reasonable  compensa- 
tion. Suppose  a  person  hires  a  carriage  to 
take  him  from  New  York  to  Philadelphia,  and 
back  again,  and  on  his  arrival  at  the  latter 
piace,  he  requests  the  carriage  to  wait  for  him 
a  fortnight,  is  the  owner  to  receive  no  com- 
pensation for  the  expense,  and  loss  of  time 
during  his  stay  there  ?  [He  was  stopped  by 
the  court,  who  desired  to  hear  the  other  side.] 

Messrs.  Pendleton  and  D.  A.  Ogden,  contra. 
This  was  a  general  ship  ;  and  the  contract  was 
to  carry  certain  articles  for  a  certain  freight. 
There  was  no  agreement  to  pay  demurrage, 
nor  was  there  evidence  of  any  such  agree- 
ment. The  right  of  demurrage  arises  out  of 
the  contract  of  charter-party,  where  the  entire 
ship  is  let  to  freight,  in  consequence  of  a  par- 
ticular clause  usually  inserted  for  that  pur- 
pose. (Abbott  150.)  Here  the  plaintiff  stipu- 
lated to  wait  35  days  at  Surinam,  but  nothing 
was  said  as  to  any  allowance  if  the  vessel 
stayed  a  longer  time  to  obtain  her  homeward 
346*]  *cargo.  In  the  case  of  a  charter-party, 
where  the  whole  ship  is  let  to  freight,  the 
merchant  has  the  entire  control  and  direction 
of  the  ship,  and  if  he  detains  her  beyond  the 
time  stipulated,  he  must  pay  demurrage ; 
but  there  is  not  an  instance  of  demurrage  to  be 
found,  in  the  case  of  a  general  ship.  It  is  re 
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markable  that  no  case  is  to  be  met  with  of  an 
action  of  indebitdtus  a&numpsit,  brought  to  re- 
cover demurrage,  In  the  case  of  Jamieson  v. 
Laurie,  mentioned  by  Abbott  (page  158),  the 
entire  ship  was  let  to  Jamieson  &  Co.,  and  they 
ha<l  the  whole  direction  and  control  of  her. 
This  is  manifest  from  their  letter  of  instruc- 
tions to  the  master.  As  it  was  a  suit  in  Scot- 
land, it  is  not  easy  to  say  what  was  the  partic- 
ular form  of  action  ;  but  it  was,  most  proba- 
bly, a  special  action  on  the  case. 

Hume  v.  The  East  India  Company  (1  W. 
Bl.,  151)  was  an  action  of  covenant  on  a 
charter-party,  and  the  company  were  permit- 
ted to  detain  a  ship  a  year,  on  paying  demur- 
rage at  a  certain  rate,  and  if  the  ship  did  not 
arrive  in  safety,  and  deliver  her  whole  cargo, 
the  company  were  to  pay  no  freight  or  demur- 
rage. Here  the  defendants  did  not  bind  them- 
selves to  put  a  homeward  cargo  on  board,  but 
they  stipulated  to  pay  the  freight  at  all  events. 
But  admitting  that  the  action  could  be  main- 
tained for  the  detention  in  the  nature  of  de- 
murrage, yet  there  is  no  evidence  from  which 
a  promise  to  pay  can  be  implied.  The  agree- 
ment of  the  parties  was  reduced  to  writing, 
and  nothing  can  be  intended  beyond  the  writ- 
ten contract.  It  is  not  pretended  that  the  de- 
fendants themselves  delayed  the  vessel :  but 
merely  that  the  master,  at  the  request  of  the 
consignee,  consented  to  stay  after  the  expira- 
tion of  the  35  days.  It  was  a  request  with 
which  the  master  might  comply  or  not,  as 
suited  his  convenience.  His  consent  to  stay 
was  a  mere  voluntary  courtesy,  for  which  the 
plaintiff  can  have  no  legal  claim  on  the  de- 
fendants for  a  compensation.  The  consignee 
or  agent  of  the  defendants  was  merely  author- 
ized to  procure  a  return  cargo ;  he  had  no 
power  to  bind  the  defendants  to  pay  demurrage 
*forthe  detention  of  the  vessel  beyond  [*347 
the  period  fixed  by  the  contract.  As  to  a  case 
put  of  a  carriage  ;  suppose  the  case  to  be  that 
the  owner  of  the  carriage  agrees  to  take  a  pas- 
senger to  Philadelphia  for  a  certain  price,  and 
on  his  arrival  there,  consents  to  wait  for  him 
to  return  at  the  same  fare,  there  would  be  no 
implied  contract  to  pay  the  owner  of  the  car- 
riage for  staying. 

Mr.  Golden,  in  reply.  The  case  of  Jamieson 
v.  Laurie,  if  I  understand  it,  is  precisely  in 
point,  though  it  is  impossible  to  say  what  was 
the  form  of  action  in  that  case.  If  the  defend- 
ants cannot  recover  in  the  present  form  of 
action,  they  are  without  a  remedy.  Whether 
this  was  a  general  ship  or  not,  does  not  vary 
the  plaintiff's  right.  It  is  enough  that  the 
vessel  has  been  detained  by  the  request  of  the 
defendants  or  their  agent."  There  is  nothing 
extraordinary  in  this  action.  Like  all  other 
actions  on  implied  assumpsits,  it  is  founded  on 
the  principles  that  the  law  presumes  that 
every  man  undertakes  to  perform  what  reason 
and  justice  require  of  him.  Demurrage  is  the 
payment  or  compensation  for  the  delay  of  a 
ship  by  the  request  of  the  merchant.  This  is 
also  a  suit  for  delay,  in  the  nature  of  demur- 
rage; and  the  only  difference  between  this  case 
and  that  of  a  charter-party  is,  that  the  rate  of 
compensation,  or  demurrage,  has  not  been 
fixed  by  the  contract ;  but  the  defendants  are 
not  the  less  liable  on  the  quantum  mervit  to 
make  a  reasonable  compensation  to  the  plaintiff. 
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VAN  NK88,  ./.  This  was  a  general  ship,  in 
which  the  defendants  had  mi  other  interest 
than  what  they  derived  under  the  special  con- 
tract. The  plaintiff  engaged  to  carry  to  Suri- 
nam certain  specified  articles,  and  to  bring 
back  200  hogsheads  of  molasses,  for  which 
the  plaintiff  agreed  to  pay  $2,600.  The  con- 
tract provides,  among  other  things,  that  the 
defendants  should  be  allowed  35  working  days 
at  Surinam,  for  discharging  the  outward  and 
loading  the  homeward  cargo  :  and  it  contains 
this  further  stipulation,  that  if  any  accident 
should  prevent  the  delivery  of  the  return  car- 
348*]  go  (and  this  must  mean  a  *delivery  of 
it  within  the  35  days),  the  defendants  should, 
in  that  event,  be  liable  to  pay  $1,300  for  the 
freight  of  the  goods  out.  When,  therefore, 
the  return  cargo  was  not  ready  to  be  put  on 
board  within  the  35  days,  the  master  was  no 
longer  bound  to  wait  for  it ;  but  from  that 
moment  the  contract  terminated,  to  all  intents 
and  purposes,  and  both  parties  were  absolved 
from  all  future  liability  under  it.  No  pro- 
vision was  made,  however,  for  any  compensa- 
tion for  the  detention  of  the  ship,  in  case  the 
200  hogsheads  of  molasses  should  not  be  put 
on  board  within  the  35  days.  In  charter- 
parties,  there  frequently  is  a  stipulation  that 
the  ship  shall,  if  required,  wait  a  further  time 
to  unload  and  reload,  for  which  the  merchant 
covenants  to  pay  a  certain  daily  sum  for  de- 
murrage. There  is  no  stipulation  of  that  kind 
in  the  present  instance,  and  I  cannot  perceive 
anything  in  the  case  from  which  a  promise  to 
pay  for  the  detention  of  the  ship  ought  to  be 
implied.  No  obligation  ought  to  be  intended 
beyond  those  which  are  imposed  by  the  writ- 
ten contract. 

Carstairs,  the  consignee  of  the  cargo  (but 
who  had  nothing  to  do  with  the  ship),  had  no 
authority  to  bind  the  defendants  by  express 
stipulation  to  pay  for  the  detention  of  the 
ship.  But  if  he  had  such  power,  there  is  no 
evidence  that  he  did  enter  into  such  a  stipula- 
tion. The  master  says  that  when  he  urged 
Carstairs  to  be  expeditious  in  providing  the 
molasses,  Carstairs  told  him  that  the  defend- 
ants were  not  going  to  pay  $2,600,  and  not 
have  their  full  cargo  ;  and  that  if  he  insisted 
on  sailing,  Carstairs  said  he  would  turn  over 
to  the  defendants  the  43  hogsheads  of  molasses 
which  had  been  put  on  board  for  the  plaintiff. 
It  is  evident,  from  these  expressions,  that 
Carstairs  had  no  intention  to  make  the  de- 
fendants liable  for  anything  beyond  the  terms 
of  the  written  contract,  of  which  he  had  a 
copy  ;  and  it  is  fairly  to  be  inferred,  from  the 
master's  silence  as  to  any  extra  compensation 
for  the  detention  of  the  ship  during  the  whole 
of  the  transaction,  that  he  also  had  no  idea 
that  his  owners  would  have  a  right  to  demand 
it.  There  can  be  no  doubt  but  that  the 
34J)*]  *master  waited  for  the  molasses,  with 
no  other  view  than  to  secure  the  freight  men- 
tioned in  the  written  agreement,  to  be  paid 
for  the  homeward  cargo. 

I  cannot  conceive  upon  what  ground  the 
authority  of  Carstairs  to  bind  the  defendants 
to  pay  for  the  detention  of  the  ship  can  be 
maintained.  An  express  authority  from  the 
defendants  is  not  pretended,  and  it  certainly 
does  not  result  from  his  being  consignee  of 
the  goods.  He  was,  it  is  true,  to  furnish  the 
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return  cargo,  but  this  could  give  him  no 
power  over  the  ship.  If  he  had  a  right  to 
render  the  defendants  responsible  for  the  de- 
tention of  the  ship  for  one  day.  he  might  for  a 
longer  period,  and  this  right  would  be  the 
same,  whether  the  defendants  had  5  or  500 
hogsheads  of  molasses.  In  this  way,  Car- 
stairs  might  have  subjected  the  defendants  to 
the  payment  of  a  sum,  amounting  to  double 
or  treble  the  value  of  the  molasses.  And 
cases  may  easily  be  conceived,  where  a  mere 
consignee  of  the  goods  (if  the  doctrine  con- 
tended for  by  the  plaintiff  should  be  recog- 
nized) might  ruin  the  merchant.  The  case  of 
Jamieson-&  Co.  v.  Laurie  differs  very  essen- 
tially from  the  present.  In  that  case  there 
was  evidently  a  letting  of  the  whole  ship. 
Jamieson  &  Co.  are  said  to  have  sent  the  ship 
to  Cronstadt.  They  gave  the  captain  his  let- 
ter of  instructions,  and  they  consigried  the 
ship  to  Atkyus  &  Co.  From  these  and  other 
facts  in  that  case,  they  appear  to  have  had  the 
exclusive  management,  possession  and  direc- 
tion of  the  ship  during  the  voyage.  Another 
and  a  prominent  fact  in  that  case  is,  that  the 
ship  was  detained  by  Atkyns  &  Co. ,  who  were 
the  consignees  of  the  ship,  and  this  forms  also 
a  striking  distinction  between  the  two  cases. 

The  case  of  the  hiring  of  a  carriage,  put  in 
the  argument,  is  not  analogous  to  the  one  now 
under  consideration.  There,  also,  is  a  letting 
of  the  whole  carriage,  the  custody  and  direc- 
tion of  which  is  parted  with  by  the  owner,  for 
the  exclusive  use  and  benefit  of  the  party  to 
whom  it  is  let.  Nothing  is  to  be  inferred 
against  the  defendants  from  the  circumstance 
of  their  receiving  the  molasses  on  *the  [*35O 
return  of  the  ship.  They  considered  them- 
selves bound  by  the  special  contract  to  pay, 
and  have,  therefore,  paid  the  $2,600,  which 
they  supposed  was  the  extent  of  their  libabili- 
ty.  There  is  reason  to  suspect  that  the  present 
demand  on  the  part  of  the  plaintiff  was  an 
afterthought.  If  he  had  supposed  the  defend- 
ants were  responsible  for  it,  it  is  not  very 
probable  that  he  would  have  delivered  to 
them  the  molasses,  until  this  demand,  as  well 
as  the  $2,600,  was  paid. 

I  am  of  opinion,  therefore,  that  a  judgment 
of  nonsuit  ought  to  be  entered. 

KENT,  Ch.  J.,  and  YATES,  J.,  were  of  the 
same  opinion. 

SPENCEU  J.  From  the  facts  appearing  in 
this  case,  it  is  evident  that  Carstairs,  the  agent 
of  the  defendants,  detained  the  vessel  for  their 
benefit,  from  the  3d  to  the  23d  day  of  Janu- 
ary ;  for  though  the  defendants'  portion  of 
the  return  cargo  was  on  board  on  the  18th  of 
January  the  master  and  crew  were  employed 
from  that  time  until  the  sailing  of  the  vessel 
in  adjusting  the  cargo  and  getting  ready  for 
sea.  It  remains  to  inquire,  whether  this 
j  action  can  be  maintained  for  the  detention. 

The  general  principle  cannot  be  denied, 
j  that  wherever  one  person  does  an  act  bene- 
I  ficial  to  another,  at  his  request,  or  by  his  con- 
I  sent,  and  which  act  is  not  intended  to  be 
I  gratuitous,  an  action  of  assumpsit  will  lie  for  a 
I  compensation  for  the  act  performed.  It  was 
!  strongly  urged,  on  the  argument,  that  de- 
murrage can  only  be  claimed  where  there  has 
'  been  a  charter-party,  or  letting  to  hire  of  the 
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•entire  ship,  and  then  as  a  matter  of  stipulation 
by  way  of  penalty  ;  'but  no  authority  was  pro- 
duced to  support  this  doctrine ;  and  I  think 
that  the  contrary  is  established  in  the  case  of 
Jamieson  v.  Laurie  (Abbott,  158).  That  case 
arose  in  Scotland,  and  was  decided  upon  the 
principles  of  the  English  law,  with  a  view  to 
render  the  law  of  Scotland,  in  that  respect, 
•comformable  to  the  law  of  England,  and  was 
finally  decided  in  the  House  of  Lords. 
351*]  *In  that  case  there  was  no  charter- 
party,  and  the  only  evidence  of  the  contract 
was  a  letter  of  instructions  from  Jamieson  & 
Co.  to  the  master.  The  vessel  ought  to  have 
sailed  on  the  1st  of  September,  on  her  return 
voyage ;  but  she  waited  for  the  homeward 
•cargo  to  be  shipped  by  Jamieson  &  Co.,  at 
the  instance  of  their  agent  in  St.  Petersburg, 
until  the  28th  of  October,  when  the  vessel 
•cleared  out.  But  it  is  said  that  Messrs.  Atkyns, 
E.  Riguel  &  Co. ,  the  merchants  at  St.  Peters- 
burg, were  the  consignees  of  the  ship.  It  is 
true  that  the  ship  was  addressed  to  them  by 
Jamieson  &  Co. ,  who  were  rendered  responsi- 
ble, not  because  the  merchants  to  whom  the 
ship  was  addressed  had  any  positive  control 
over  the  ship,  but  because  the  master  had 
waited  at  the  request  of  the  agents  and  corres- 
pondents of  Jamieson  &  Co.  It  was  admitted 
on  all  hands  that  the  master  might  have  re- 
turned empty,  or  have  obtained  another  cargo, 
after  the  1st  of  September  ;  and  the  House  of 
Lords  finally  decided  that  Jamieson  &  Co. 
should  pay  the  usual  freight,  and  a  compensa- 
tion in  the  nature  of  demurrage,  from  the  1st 
of  September  until  the  vessel  cleared  out,  and 
was  ready  for  sea.  I  can  see  no  material  dif- 
ference between  that  case  and  the  one  now 
before  the  court.  They  both  proceed  on  the 
principle  that  the  plaintiff  sustained  an  injury 
in  remaining  with  his  vessel,  waiting  for  the 
defendants'  cargo,  by  the  direction  or  means 
of  their  agent,  and  that  the  party  who  has  en- 
joyed the  benefit  is  bound  to  make  compensa- 
tion for  the  injury. 

The  form  of  action  appears  to  me  to  be  the 
only  one  adapted  to  the  case,  and  I  know  of 
no  other  which  would  so  well  comprehend 
the  plaintiff's  claim. 

Some  objection  was  made  to  the  admissibili- 
ty  of  the  evidence,  as  to  the  extent  of  the 
injury  arising  from  the  detention.  It  was  the 
only  evidence  that  the  nature  of  the  case  ad- 
mitted. The  demurrage  is  necessarily  made 
oip  of  various  items,  such  as  the  wages  and 
provisions  of  the  crew,  the  wear  and  tear  of 
352*]  the  vessel,  and  loss  of  *employment 
during  the  detention.  As  there  can  be  no 
accurate  estimate  on  the  subject,  it  is  proper 
to  receive  the  opinions  of  persons  conversant 
in  such  matters,  and  acquainted  with  the 
nature  of  the  trade. 

I  am  of  opinion,  therefore,  that  the  plaintiff 
ought  to  have  judgment. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  of  nonsuit. 

Limited— 2  Gall.,  75. 

Cited  in-24  Wend.,  312 ;  17  Barb.,  190 ;  1  Daly,  333 ; 
Abb.  Adm.,  553. 
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READE  AND  JEPHSON 

v. 

THE  COMMERCIAL  INSURANCE  COM- 
PANY. 

Deviation — To  Avoid  Cruisers — Bottomry  Bond. 

Where  a  vessel  was  Insured  from  New  York  to 
Bourdeaux,  and  had  French  passengers  on  board, 
and  the  owners  instructed  the  master  to  go  to  sea 
through  the  Sound,  in  order  to  avoid  the  chance  of 
detention  by  British  cruisers,  then  off  the  Hook, 
and  the  master  went  through  the  Sound,  instead  of 
going  through  the  Narrows,  to  the  Hook,  which  is 
the  most  usual  and  least  dangerous  route,  it  was 
held  not  to  be  a  deviation. 

A  vessel  was  insured  from  New  York  to  Bour- 
deaux, and  consigned,  with  a  part  of  the  cargo  be- 
longing to  the  owner,  to  a  person  at  Bourdeaux, 
on  whom  the  owner  had  drawn  bills  to  the  full 
amount  of  the  goods  and  freight ;  and  the  master 
applied  to  the  consignee  for  money  to  make  the 
necessary  repairs,  to  enable  the  vessel  to  return  to 
New  York,  and  the  consignee  advanced  the  money, 
and  took  a  bottomry  bond  for  the  amount.  It  was 
held  that  the  insurers,  under  the  circumstances  of 
the  case,  were  not  bound  to  pay  the  bottomry  bond, 
but  only  for  the  repairs.  A  master  of  a  ship  may, 
in  a  case  of  necessity,  bona  fide,  bottomry  the  ship, 
at  the  port  of  destination,  as  well  as  at  any  other 
foreign  port. 

Citations— Marsh.,  408;  7  T.  R.,  162;  Marsh,  on 
Ins.,  638 ;  Park  on  Ins.,  413,  414 ;  Abbott  on  Ship., 
118;  Laws  of  Hanse  Towns,  art.  3;  Laws  of  Wis- 
buy,  art.  45 ;  Marine  Ord.  France,  bk.  2,  tit.  1,  art. 
17,  19. 

rpHIS  was  an  action  on  a  policy  of  insurance, 
J-  on  the  ship  Frances  Ann,  on  a  voyage 
from  New  York  to  Bourdeaux,  and  back  to 
New  York. 

The  cause  was  tried  at  the  New  York  sit- 
tings the  12th  of  December,  1807,  before  Mr. 
Justice  Spencer. 

The  vessel  sailed  from  New  York  through 
the  Long  Island  Sound.  The  master  testified 
that  he  was  instructed  by  his  owners  to  take 
that  course,  in  order  to  avoid  the  chance  of 
detention  or  delay  by  British  ships  of  war, 
two  or  three  of  which  were  then  cruising  off 
Sandy  Hook.  There  was  no  particular  or 
unnecessary  delay  during  the  passage  through 
the  Sound/  The  vessel  sailed  the  7th  of  Sep- 
tember. 1807,  and  had  on  board  a  number  of 
Frenchmen,  as  passengers,  some  of  whom 
were  sent  home  on  *account  of  the  [*353 
French  government,  and  part  of  the  cargo 
consisted  of  colonial  produce. 

There  are  two  passages  to  the  sea  from  the 
port  of  New  York.  One  of  them  is  through 
the  Sound,  which  separates  Long  Island  from 
the  main  land  ;  the  other  is  through  the  Nar- 
rows to  Sandy  Hook.  The  latter  is  the  most 
usual  and  convenient  passage  for  vessels 
bound  to  sea.  Homeward  bound  vessels 
often  come  in  through  the  Sound,  but  that 
depends  on  the  state  of  the  weather,  and 
the  part  of  the  coast  first  made.  Outward 
bound  vessels  frequently  go  to  sea  through 
the  Sound ;  and  there  are  regular  Sound 
pilots.  It  does  not  appear  that  leave  was 
ever  asked,  or  thought  necessary  to  be  obtain- 
ed from  the  insurers,  to  go  through  the  Sound. 
Several  witnesses  testified  that,  under  the  cir- 


NOTE.— Deviation—  What  constitutes— Necessity  for. 

See  Gilfert  v.  Hallett,  2  Johns.  Cas.,  296 ;  Patrick 
v.  Ludlow,  3  Johns.  Cas.,  10 ;  Henshaw  v.  Marine 
Ins,  Co.,  2  Cai.,  274 ;  Liotard  v.  Graves,  3  Cai.,  226, 
notes. 
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curastances,  it  was  prudent  for  the  Frances 
Ann  to  go  through  the  Sound,  as  one  or  more 
Britigh  frigates  were  at  that  time  off  the 
Hook,  and  ner  having  French  passengers  and 
colonial  produce  on  board  would  have  render- 
ed her  more  liable  to  detention. 

The  ship  having  suffered  considerable  dam- 
age during  her  voyage,  it  becomes  necessary 
to  repair  her  at  Bourdeaux. 

The  ship  was  consigned  by  the  plaintiff  to 
P.  Coudere,  Jun.,  a  merchant  in  Bourdeaux, 
from  whose  deposition  it  appeared  that  he 
acted  as  the  consignee  of  the  ship  at  that 
place ;  that  he  paid  for  the  repairs  in  cash, 
and  with  his  own  funds,  and  took  a  bottomry 
bond  on  the  ship  from  the  captain,  at  his  own 
risk,  at  25  per  cent,  marine  interest ;  that  he 
received  the  freight  at  Bourdeaux,  but  re- 
ceived it  on  account  of  a  Mr.  Rousillot,  who 
had  drawn  on  him  for  more  than  the  amount ; 
and  the  value  of  the  cargo  belonging  to  the 
plaintiffs  was  absorbed  by  their  drafts  on 
London,  which  the  consignee  had  engaged  to 
pay  for  their  account. 

The  master  of  the  vessel  testified  that  he 
had  no  funds  to  defray  the  expense  of  repairs, 
nor  did  he  know  of  any  person  at  Bourdeaux 
who  had  funds  or  effects  of  the  plaintiffs ; 
that  the  repairs  were  all  paid  for  by  Coudere. 
354*]  *The  master  applied  to  no  other  per- 
son, and  was  directed  to  Coudere  by  the 
plaintiffs.  When  the  repairs  had  commenced, 
Coudere  informed  the  master  that  he  had  no 
funds,  and  that  the  master  must  secure  him 
by  bills  drawn  on  the  plaintiffs,  or  by  a  bot- 
tomy  bond,  to  which  the  master  agreed. 
When  the  repairs  were  completed,  Coudere 
demanded  a  bottomry  bond  as  his  security, 
which  the  master  accordingly  gave.  The  ship 
was  repaired  on  the  credit  and  at  the  sole  ex- 
pense of  Coudere,  and  the  master  incurred  no 
personal  responsibility  whatever,  except  what 
arose  from  his  execution  of  the  bottomry 
bond. 

On  the  return  of  the  ship  to  New  York,  the 
defendants  were  requested  to  take  up  the  bot- 
tomry bond,  and  on  their  refusal,  the  ship  was 
libeled  in  the  District  Court  of  the  United 
States,  and  the  amount  recovered,  which  was 
paid  by  the  plaintiffs,  to  prevent  a  sale  of  the 
ship. 

A  verdict  was  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  the  follow- 
ing questions  : 

1    Whether  there  was  a  deviation. 

2.  Whether  the  defendants  were  liable  for 
the  marine  interest  on  the  bottomry  bond 
given  for  the  expenses  of  repairs  at  Bour- 
deaux. 

It  was  agreed  that  the  amount  of  the  sum 
to  be  paid,  under  the  opinion  of  the  court, 
should  be  adjusted  by  the  three  persons,  who 
were  named  in  the  case. 

Mr.  Hopkins,  for  the  plaintiff.  1.  All  the 
witnesses  agree  that  going  through  the  Sound, 
instead  of  the  Narrows,  was,  under  the  cir- 
cumstances of  the  case,  prudent  and  justifi- 
able. Emerigon  (Vol.  II.,  p.  58,  59,  60)  men- 
tions the  case  of  The  Benjamin,  insured  from 
St.  Domingo  to  France.  This  vessel,  with 
several  others,  in  order  to  avoid  the  English 
cruisers,  went  through  the  Straits  of  Bahama, 
instead  of  taking  the  usual  route,  and  was 
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afterwards  captured.  On  an  appeal,  the 
Court  of  Cassation,  at  Paris,  held  that  the  in- 
surers were  bound  to  pay  for  a  total  loss. 
The  same  author  is  of  opinion  that  going  out 
of  the  usual  route,  in  order  to  avoid  the  pay- 
ment of  an  oppressive  or  illegal  *toll,  [*355 
is  justifiable,  and  does  not  amount  to  a  devi- 
ation.1 And  Marshall  says,  that  to  avoid  an 
enemy,  is  a  cause  of  excusable  deviation. 
(Marsh.,  412.) 

2.  The  vessel  arrived  at  Bourdeaux  in  so 
shattered  a  condition  that  repairs  were  neces- 
sary. The  plaintiffs  were  not  bound  to  have- 
funds  sufficient  to  defray  the  expense  of  re- 
pairs. If  they  had  no  funds  there,  the  mas- 
ter was  justifiable  in  taking  up  money  for  that 
purpose  on  bottomry  ;  and  the  bottomry  bond 
becomes  the  measure  of  damages  for  which 
the  insurers  are  liable.  I  rely  on  the  case  of 
DaCosla  v.  Newnham  (2  Term  Ren.,  407),  a& 
containing  the  established  doctrine  on  this 
subject,  and  as  applicable  to  the  prese.nt  case. 

Mr.  Wells,  contra.  1.  It  is  agreed  that  the 
passage  through  the  Narrows,  and  by  the  way 
of  Sandy  Hook,  is  the  most  usual  and  custo- 
mary route  for  vessels  proceeding  from  the 
port  of  New  York.  Going  through  the  Sound, 
therefore,  amounts  to  a  deviation,  unless  ex- 
cused by  imperious  circumstances.  It  is  well 
known  .that  the  danger  of  navigation  through 
the  Sound  is  much  greater  than  through  the 
Narrows.  Admitting  that  there  was  a  danger 
of  detention  or  capture  by  British  cruisers  off 
the  Hook,  there  was  also,  on  the  other  hand, 
the  greater  danger  of  Ihe  navigation  through 
the  Sound.  There  was,  then,  a  case  for  de- 
liberation and  the  exercise  of  judgment,  as  to 
a  choice  of  the  route.  In  ordinary  cases, 
where  two  routes  occur,  the  master  must  de- 
cide, according  to  his  best  skill  and  discretion, 
which  of  them  to  take.  The  insurers  are  en- 
titled to  the  benefit  of  a  free  exercise  of  the 
master's  judgment,  whose  opinion  ought  not 
to  be  controlled  by  the  owners  of  the  vessel. 
If  the  insured  undertake  to  *prescribe  [*35G 
to  the  master  which  course  he  is  to  take,  the 
insurers  are  discharged,  in  case  of  a  loss  hap- 
pening on  the  route  prescribed.  (Marsh.,  407 ; 
Middlewood  v.  Blakes,  7  Term  Rep.,  162.) 
Here  the  plaintiffs,  without  consulting  the  de- 
fendants, instructed  the  master  to  go  through 
the  Sound.  As  the  insurers  were  on  the  spot, 
their  consent  ought  to  have  been  obtained. 

2.  I  contend  that  the  master,  in  this  case, 
had  no  authority  to  bottomry  the  vessel  ;  and 
if  so,  the  defendants  are  liable  for  no  more  than 
the  amount  of  necessary  repairs.  The  power 
of  the  master  to  borrow  money  on  bottomry 
arises  out  of  the  necessity  of  the  case,  and  is 
limited  by  fixed  bounds.  (Abbott,  112.)  It  is 
essential  to  the  exercise  of  this  p«iwer,  that  no 
other  means  of  supplying  the  wants  of  the 
ship  exist ;  and  that  it  is  necessary  to  the 
safety  of  the  ship,  and  the  prosecution  of  the 
voyage.  This  power  cannot  be  exercised  in 

1.— Roccusis  also  of  opinion  that  the  insured  may 
deviate,  from  a  necessary  and  just  cause ;  as,  for  ex- 
ample, to  avoid  a  storm,  or  an  enemy.  "Si  iter 
mutarcrit  ex  aliqua  funta,  et  necessaria  causa,  puta, 
ex  causa  refect  ionix,  vet  ad  evitandam  marts  teriipe- 
pitatem,  vcl  ne  incident  in  hnstes;  xtijiridem  in  Mis 
coftUnts,  mutato  itinere,  tcnetur  assecurator."  De 
Assec,  N.  52,  93.  See,  also,  Pothier,  Trait,  des  Ass., 

71.51. 
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the  place  where  the  owners  reside,  nor  where 
the  owners  have  funds  provided,  or  have 
agents  or  consignees  who  are  bound  to  furnish 
the  requisite  funds  on  the  credit  of  the  own- 
ers. (Peters'  Admiralty  Decisions,  p.  302, 
803.)  In  the  present  case,  the  vessel  was  not 
forced  by  necessity  into  an  intermediate  port, 
but  arrived  at  her  place  of  destination,  where 
the  plaintiffs  had  a  regular  consignee  or 
agent.  The  master  had  goods  on  board  be- 
longing to  the  plaintiffs,  and  for  which  he  was 
entitled  to  receive  freight.  The  freight  money 
was  the  proper  fund  out  of  which  to  defray 
the  expense  of  repairs.  The  master  does  not 
state  that  he  made  any  attempt  to  procure 
money  in  any  other  way.  Coudere  required 
bills  on  the  plaintiffs,  or  a  bottomry.  The 
master,  having  his  option,  ought  to  have 
drawn  bills  on  the  owner,  rather  than  to  sub- 
ject them  to  the  payment  of  a  high  marine 
interest.  Again,  the  money  must  be  advanced 
on  the  faith  of  the  ship,  but  the  consignee  ad- 
vanced the  money  before  the  master  had  de- 
cided to  give  a  bottomry.  Coudere  appears 
as  a  regular  consignee  of  the  vessel  and  of  the 
goods  of  the  plaintiffs,  who  possessed  a  credit 
with  him.  He  ought  not,  then,  to  have  ex- 
acted the  same  security  as  a  stranger.  It 
would  be  dangerous  to  allow  a  consignee  to 
357*]  take  bottomry  bonds,  in  such  a  *case, 
as  a  collusion  between  him  and  the  master, 
for  the  purpose  of  exacting  from  the  owner  a 
heavy  premium  for  advances,  would  be  so 
easy.  The  necessity  of  the  case  ought  to  be 
strong  and  manifest ;  it  ought  to  appear  that 
the  last  and  only  resource  of  the  master  for 
the  safety  of  the  ship,  and  the  completion  of  the 
voyage,  was  to  resort  to  this  species  of  loan. 

3.  Admitting,  however,  that  the  master  had 
a  right  to  bottomry  the  vessel  at  her  port  of 
destination,  yet  it  does  not  follow  that  the 
insurer  is  liable  for  the  marine  interest.  Lend- 
ing money  on  bottomry  resembles  the  con- 
tract of  insurance  ;  in  each  a  premi  um  is  re- 
ceived, calculated  upon  the  nature  and  length 
of  the  voyage,  the  risk  of  which  is  run  by  the 
insurer  in  the  one  case,  and  the  lender  in  the 
other.  As  the  insurer  derives  no  benefit  from 
the  loan,  he  ought  not  to  be  obliged  to  pay 
the  premium.  Ordinary  is  never,  in  fact, 
charged  on  the  amount  of  disbursements  for 
repairs,  for  which  the  insurer  is  liable ;  a 
fortiori,  he  ought  not  to  be  held  to  pay  marine 
interest.  The  insurers  on  this  policy  under- 
take to  pay  in  thirty  days  after  proof  of  the 
loss ;  and  until  the  accounts  of  the  repairs  are 
produced,  there  can  be  no  proof  of  loss  ;  and 
the  contract  of  indemnity  does  not  extend 
further  than  the  repairs. 

The  case  ofDaCosta  v.  Newnham  is  different 
from  the  one  before  the  court.  There  the  in- 
sured, on  advice  of  the  accident,  offered  to 
abandon,  and  the  insurer  insisted  upon  the  ves- 
sel's being  repaired.  The  insured  acted  under 
the  orders  of  the  insurer,  and  a  bottomry  bond 
having  been  given  for  the  repairs,  which  they 
refused  to  pay,  they  were'held  liable  for  all  the 
consequences  of  their  refusal.  The  plaintiff 
had  an  undoubted  right  to  abandon  for  a  total 
loss,  and  the  question  whether  the  defendant 
was  bound  to  pay  marine  interest  did  not 
arise.  The  case  was  decided  on  a  different 
principle. 
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Mr.  Hopkins,  in  reply.  The  insured,  on  his 
contract  of  indemnity,  is  bound  for  all  the 
loss  and  injury  arising  from  any  of  the  perils 
mentioned  in  the  policy,  and  for  every  neces- 
sary *repair  during  the  voyage.  If  [*3o8 
the  master  acted  bona  fide  in  giving  the  bot- 
tomry bond,  and  there  was  no  other  mode  of 
raising  the  money  to  make  the  necessary  re- 
pairs, the  defendants  ought  to  pay  the  amount 
of  the  bond  ;  it  is  a  direct  consequence  of  the 
necessity  of  repairs  occasioned  by  the  perils 
of  the  sea.  It  is  usual  to  advance  the  money 
first,  and  take  the  security  afterwards.  The 
consignee  had  a  right  to  insist  on  the  security 
upon  the  vessel,  without  trusting  to  the  per- 
sonal responsibility  of  the  owners.  If  a  total 
loss  has  been  prevented  by  making  the  repairs,, 
the  defendants  have  been  benefited,  and  ought 
to  pay  the  principal  and  interest  of  the  bond. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 
There  are  two  questions  in  this  cause  : 

1.  Was  the  going  to  sea  through  the  Sound, 
under  the  circumstances  of  this  case,  a  devi- 
ation ?    And 

2.  Are  the  defendants  liable  for  the  marine 
interest  on  the  money  borrowed  on  bottomry 
at  Bourdeaux  ? 

There  are  two  passages  to  sea  from  the  port 
of  New  York  ;  one  by  the  Sound,  and  the 
other  by  the  Narrows.  The  former  has  of 
late  years  been  frequently  pursued;  but  the 
latter  is  used  in  far  the  greater  number  of  cases, 
and  is  the  most  usual  and  ordinarv  course  for 
vessels  sailing  from  the  port  of  New  York  on 
a  foreign  voyage. 

In  every  contract  of  marine  insurance  there 
is  an  implied  condition  on  the  part  of  the  in- 
sured that  the  ship  shall  proceed  on  her  voy- 
age to  her  destined  port  in  the  shortest,  safest 
and  most  usual  course.  If  this  be  not  done, 
and  the  ship,  without  just  and  reasonable 
cause,  leaves  the  regular  and  customary  track, 
it  is  a  deviation,  and  from  that  time  the  policy 
is  at  an  end,  and  the  insurer  is  discharged 
from  all  subsequent  responsibility. 

If  there  were  no  evidence  in  this  case  to 
justify  the  departure  of  the  ship  from  the 
most  usual  and  ordinary  course,  we  are  in- 
clined to  think  that  here  would  have  been  a. 
deviation  ;  but  under  all  circumstances,  we 
consider  that  there  *was  a  just  and  [*359 
reasonable  ground  for  such  departure,  though 
there  may  not  have  been  an  absolute  necessity 
for  it. 

The  ship  was  bound  to  a  French  port,  having 
a  number  of  French  passengers  on  board, 
some  of  whom  were  sent  home  on  account  of 
the  French  government,  and  part  of  her  cargo- 
was  colonial  produce.  At  the  time  she  sailed 
the  Cleopatra,  and  other  British  ships,  were 
off  Sandy  Hook,  who  captured  several  Amer- 
ican ships,  and  there  was  considerable  appre- 
hension on  this  subject  among  the  merchants. 
Under  these  circumstances,  the  owners  were 
justifiable  in  instructing  the  captain  to  go  by 
way  of  the  Sound,  and  there  was  no  occasion, 
to  apply  to  the  underwriters  for  their  consent 
to  a  measure  so  obviously  the  dictate  of  pru- 
dence, and  for  the  benefit  of  all  concerned.  It 
is  no  deviation  to  go  out  of  the  ordinary  track 
to  avoid  danger.  (Marshall,  408.)  That  in  this- 
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case,  there  was  danger,  not  only  of  detention, 
but  even  of  capture  and  condemnation,  can- 
not reasonably  be  doubted.  To  avoid  this 
danger  it  was  a  prudent  exercise  of  the  discre- 
tion resting  with  the  owners,  to  direct  the 
master  to  leave  the  customary  passage  to  the 
sea,  and  to  pursue  another,  not  new  and  unex- 
plored, but  occasionally  used,  and  in  which 
there  were  regular  pilots.  The  owners,  in  giv- 
ing these  instructions,  could  have  no  sinister 
views,  and  it  is  not  pretended  but  that  they 
acted  with  perfect  good  faith,  for  the  benefit 
of  all  parties  interested,  and  with  the  sole  view 
to  conduct  the  ship  and  cargo  by  the  safest 
course  to  her  port  of  destination. 

It  has  been  said,  that  in  cases  where  a  depart- 
ure from  the  usual  course  is  excusable,  for 
reasons  growing  out  of  the  circumstance  ex- 
isting at  the  time,  the  insured  have  a  right  to 
the  opinion  of  the  master,  and  to  the  uncon- 
trolled exercise  of  his  discretion.  This  is  true 
to  a  certain  extent ;  as,  where  the  voyage  has 
been  commenced,  and  when  the  circumstances 
which  render  such  a  departure  expedient,  are 
unknown  to  the  owners,  and  when,  conse- 
36O*]  quently,  *they  could  not  form  so  cor- 
rect an  opinion  as  the  master.  Such  was  the 
case  of  Middlewoodv.  Blakes  (7  Term  Rep.,  162). 
But  when  the  departure  takes  place,  as  in  the 
present  case,  where  the  owner  is  on  the  spot, 
and  well  acquainted  with  all  the  circum- 
stances, and,  in  all  probability,  most  compe- 
tent to  judge  of  their  urgency  and  weight, 
there  can  be  no  use,  neither  is  there  any  rea- 
son or  necessity,  for  consulting  the  master,  or 
leaving  the  course  to  be  pursued  to  his  discre- 
tion. 

Whether  the  defendants  are  liable  for  the 
marine  interest  or  not  for  the  money  borrowed 
by  the  master  at  Bourdeaux,  is  the  next  ques- 
tion ;  and  in  consideration  of  which,  it  is  tak- 
en for  granted,  that  the  repairs  of  the  vessel 
were  rendered  necessary  by  the  injuries  she 
had  sustained  in  the  course  of  her  voyage,  by 
the  perils  within  the  policy,  and  for  which, 
consequently,  the  insured  are  liable. 

The  general  power  of  the  master  to  hypothe- 
cate the  ship  abroad,  for  the  purpose  of  rais- 
ing money  necessary  for  completing  the  voy- 
age, is  not  questioned,  but  it  is  objected  in  this 
case  that  such  right  does  not  exist  at  the  port 
of  destination  ;  that  there  was  no  necessity  for 
resorting  to  this  mode  of  raising  money  ;  and 
that,  at  all  events,  admitting  the  right  of  the 
master  in  this  case,  still  it  was  not  so  exercised 
as  to  subject  the  insurers  to  the  pavment  of 
the  marine  interest. 

The  only  limitation  of  the  master's  right  to 
hypothecate  the  ship,  in  case  of  necessity,  is, 
that  it  shall  be  exercised  abroad,  and  not  in 
the  place  where  the  owners  reside.  The  rea- 
sons from  which  the  origin  of  this  right  is  de- 
duced, seems  to  apply  with  as  much  force  to 
the  case  where  the  necessity  for  exercising  it 
arises  at  the  port  of  destination  as  at  any  other 
port  into  which  the  vessel  may  have  been 
driven  in  distress.  The  only  difference  between 
the  two  cases  is,  that  in  the  one,  the  necessity 
which  justifies  the  exercise  of  the  right,  is 
more  palpable  and  manifest  than  in  the  other. 
361*]  Freight  is  frequently  made 'payable, 
and  the  insured  commonly  have  a  correspond- 
ent and  credit  at  the  port  of  destination,  and 
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while  the  captain  can  find  resources  from 
either  of  these,  he  would  not  have  a  right  to 
pledge  the  ship.  But  it  does  not  follow,  from 
thence,  that  if  the  master  does  not  receive 
freight,  and  cannot  borrow  money  upon  the 
credit  of  the  insured,  that  he  may  not  pledge 
the  ship.  The  only  and  important  inquiry 
must  necessarily  be,  were  the  exigencies  of 
the  case  such  as  to  render  a  pledge  of  the  ship 
indispensable,  and  that  being  granted,  the 
right  results,  of  course,  wheresoever  the  ves- 
sel may  then  be.  Suppose,  in  the  case  of  an 
insurance  out  and  home,  and  the  injury  to  the 
vessel  happens  at  the  port  of  delivery,  or  at 
sea,  when  the  port  of  delivery  is  the  nearest 
port  into  which  the  vessel  can  put,  and  that  the 
freight  is  not  payable  until  the  ship's  return, 
and  the  master  is  unable  to  procure  money  for 
the  necessary  repairs,  to  enable  him  to  com- 
plete the  voyage  in  any  other  way  than  upon 
bottomry,  what  is  he  to  do?  One  of  two 
things ;  he  must  either  pledge  the  ship,  or 
give  up  the  voyage.  By  doing  the  one,  he 
may,  at  a  trifling  Toss  to  the  underwriter,  re- 
pair the  ship  and  perform  the  voyage ;  by 
doing  the  other,  the  underwriter  may  be 
subjected  to  a  total  loss. 

Abbot,  Marshall  and  Park  recognize  the 
master's  right  to  borrow  money  on  bottomry 
in  a  foreign  country,  whenever  it  is  essential 
to  the  safety  of  the  ship  and  the  success  of  the 
voyage;  and  the  term  "foreign  country"  is 
used  in  contradiction  to  the  place  of  the  own- 
er's residence.  (Marsh,  on  Ins.  ,638;  Park 
on  Ins.,  413,  414;  Abbott  on  Shipping,  118.) 
So,  also,  are  the  laws  of  the  Hanse  Towns 
(art.  3),  and  of  Wisbuy  (art.  45).  See,  also, 
the  Marine  Ordinance  of  France  (art.  17  and 
19,  book  2,  tit.  1).  Upon  principle,  therefore, 
as  well  as  authority,  we  are  satisfied  that  in 
cases  of  necessity,  and  when  the  master  can- 
not otherwise  procure  the  money,  he  may  bor- 
row it  on  bottomry,  and  hypothecate  the  ves- 
sel for  the  repayment  of  it,  as  well  at  the  port 
of  destination  as  at  any  other  foreign  port. 

*But  there  are  circumstances  in  the  [*362 

present  case  which  ought  to  induce  the  court 

to  lean  against  rendering  the  insurers  liable 

for  the  marine  interest. 

The  bottomry  bond  was  given  to  the  con- 

|  signee  of  the  ship,  and  of  the  plaintiffs'  part 
of  the  cargo.  The  consignee  was  the  person 
to  whom  the  master  alone  applied,  and  upon 
whom  he  relied,  as  he  says,  for  everything ; 
and  there  is  every  reason  to  believe  that  the 
necessity  of  repairs  and  of  money  for  that 
purpose  was  made  known  to  the  consignee 
upon  the  arrival  of  the  ship.  Notwithstand- 

j  ing  this,  he  diverted  the  funds  in  his  hands  to 
other  objects,  and  advanced  his  own  money  at 

I  an  interest  of  25  per  cent. 

To  render  the  insurer  liable  for  marine  in- 

j  terest,  it  ought  evidently  and  clearly  to  appear 
that  there  were  no  other  means  of  raising  mon- 

'  ey  than  by  a  bottomry  bond. 

The  conduct  of  the  consignee  is  not  free 
from  all  suspicion.  If  the  master  had  pressed 
him  to  make  the  advances  for  bills  upon  the 
plaintiff,  he  might  have  agreed  to  accept 
them.  It  does  not  appear,  neither  can  it  be 
fairly  inferred  from  the  evidence,  that  the  mas- 
ter ever  attempted  to  obtain  the  money  on  the 
credit  of  the  owners ;  but,  on  the  contrary,  it 
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appears  that  he  at  once  agreed  either  to  give 
the  bills  or  the  bottomry  bond  ;  and  it  is  even 
doubtful  whether  the  master  had  not  himself 
the  election  to  give  the  one  or  the  other.  The 
consignee  did  not  advance  the  money  exclusive- 
ly on  the  engagement  to  give  a  bottomry.  It  was 
the  duty  of  the  master  to  have  exhausted  all  oth- 
er means  of  raising  the  money,  before  he  could 
legally  subject  the  insurer  to  the  payment  of 
an  extravagant  marine  interest.  He  did  not 
do  so,  and  it  is  questionable  whether  this  bond 
was  valid,  even  as  against  the  owners  ;  but  we 
are  clearly  of  opinion  that  the  insurers  cannot 
be  affected  by  it. 

The  opinion  of  the  court,  therefore,  is,  that 
the  marine  interest  must  be  deducted  from  the 
3<53*J  amount  of  the  verdict,  *and  that  the 
plaintiffs  must  have  judgment  for  the  residue 
only. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiffs. 

Cited  in— 7  Johns.,  425 ;  10  Johns.,  83 ;  6  Wend.,  430 ; 
I  Edw.,  75 ;  Olcott,  63 ;  1  Sprague,  155 ;  2  Wood.  &  M., 
97. 




BENNETT  ET  AL.,  Administrators  of  VANCE, 

v. 
IRWIN. 

Covenant — Breach — Release — Pleading. 

In  an  action  of  covenant  for  a  breach  of  the  cov- 
enant of  seisin,  &c.,  in  a  deed,  the  defendant  plead- 
ed. 1.  "That  the  plaintiff,  after  the  deed  to  him,  in 
consideration  of  $1,000,  sold,  released  and  quit- 
claimed all  his  right  and  title  in  the  land,  to  the  de- 
fendant," &c.  2.  "That  before  the  plaintiff  had 
sustained  any  damage  by  a  breach  of  the  covenants 
in  the  deed  to  him,  he  sold,  released  and  quitclaimed 
all  his  right,  title  and  interest  in  the  land,  to  the  de- 
fendant." 3.  "That  in  consideration  of  $1,000  paid 
to  him,  the  plaintiff  agreed  to  give  up  the  deed  to 
the  defendant."  The  defendant  demurred  to  the  1st 
and  3d  pleas,  and  replied  to  the  2d  plea,  that  the 
plaintiff  had  sustained  damages  before  the  release, 
by  reason  of  the  breach  of  the  covenant  of  seisin, 
to  wit,  by  paying  to  the  defendant  $1,408  for  the 
land,  when  the  defendant  was  not,  in  fact,  seized, 
&c.,  and  tendered  an  issue  thereon,  to  which  repli- 
cation there  was  a  special  demurrer.  It  was  held 
that  the  subsequent  reconveyance  of  the  land,  by 
the  plaintiff,  to  the  defendant,  was  not  a  release  or 
extinguishment  of  the  covenants  in  the  defendant's 
deed ;  that  the  1st  and  3d  pleas  were  bad,  and  though 
the  replication  to  the  2d  plea  was  bad,  yet,  as  the  2d 
plea  was  also  bad,  the  plaintiff  was  entitled  to  judg- 
ment on  the  demurrer. 

Citations— 2  Johns.,  1 ;  Noy,  118 ;  2  Brown,  167,  169 ; 
Freeman,  41 ;  2  Wils.,  376. 

THIS  was  an  action  of  covenant.  The  dec- 
laration set  forth  a  deed-poll,  made  the 
26th  January,  1797,  whereby  the  defendant, 
in  consideration  of  $1,408,  conveyed  a  certain 
lot  of  land  to  the  intestate,  and  covenanted 
that  he  was  well  seized  in  fee,  and  had  good 
right  to  convey,  &c.,  and  assigned  for  breach, 
that  the  defendant  was  not  seized,  &c. 

The  defendant  pleaded  six  pleas. 

1.  That  the  intestate,  on  the  30th  October, 
1797,  by  deed-poll,  in  consideration  of  $1,000, 
sold,  released  and  quitclaimed  to  the  defend- 
ant, all  the  intestate's  right,  title  and  interest 
in  the  said  lot,  free  and  clear  from  the  intes- 
tate, his  heirs  and  assigns,  &c.,  and  concluded 
with  a  verification. 
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2.  That  after  the  covenants,  mentioned  in 
the  plaintiff's  declaration,  and  before  the  in- 
testate had  sustained  any  damage,  by  reason 
of  any  breach  thereof,  the  intestate,  by  his 
deed,  in  consideration  of  $1,000,  dated  the 
*30th  October,  1797,  bargained,  sold,  [*3O4 
released  and  quitclaimed  all  his  right,  title  and 
interest,  &c.,  in  the  premises  to  the  defendant, 
&c.,  with  a  verification,  &c. 

8,  4,  5.  Payment  on  the  30th  October,  1797, 
by  the  defendant,  of  $1,000,  to  the  intestate, 
who  accepted  the  same  in  full  satisfaction  of 
and  discharge  of  all  damages,  &c. 

6.  That  in  consideration  of  $1,000  paid  to 
the  intestate,  he  agreed  to  give  up  and  deliver 
to  the  defendant,  as  his  property,  and  for  his 
use,  the  said  deed-poll,  and  that  he  gave  to 
the  defendant  an  order  in  writing  on  his  wife, 
to  that  effect. 

To  the  1st  and  6th  pleas,  there  was  a  gen- 
eral demurrer  and  joinder.  The  plaintiff  took 
issue  on  the  3d,  4th  and  5th  pleas. 

To  the  second  plea  the  plaintiff  replied  that, 
before  the  deed-poll  in  that  plea  mentioned 
was  executed,  the  intestate  had  sustained  dam- 
ages by  reason  of  the  breaches  assigned  to 
$4,000,  to  wit,  by  paying  to  the  defendant  the 
said  sum  of  $1,408.  when  in  fact  the  defend- 
ant was  not  at  that  time  seized,  nor  had  power 
to  sell,  &c.,  and  concluded  to  the  country. 

To  his  replication  there  was  a  special  de- 
murrer, and  the  plaintiff  assigned  for  causes  of 
demurrer — 

1.  That  the  replication  is  not  an  answer  to 
the  whole  plea. 

2.  Because  it  is  argumentative,  states  no  new 
matter,  and  puts  at  issue  a  mere  conclusion  of 
law. 

3.  Because  it  concludes  to  the  country,  and 
not  with  a  verification,  &c. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

VAN  NESS,  J. ,  delivered  the  opinion  of  the 
court : 

The  first  and  only  important  question  in  this 
case  is,  whether  the  first  plea  is  a  good  plea  in 
bar.  The  defendant,  by  setting  up  a  recon- 
veyance to  him  by  the  intestate,  of  the  lot  de- 
scribed in  the  deed  containing  the  covenants 
upon  which  the  sviit  is  brought,  admits  that 
the  *defendant  was  not  seized  of  the  [*365 
land,  and  that  he  had  no  power  to  sell,  and, 
consequently,  that  he  had  no  right  to  receive 
the  consideration  paid  to  him.  But  he  con- 
tends that  he  is  discharged  from  the  liability 
resulting  from  his  covenants,  in  consequence 
of  this  reconveyance. 

If  the  defendant  is  discharged,  it  must  be 
because  the  reconveyance  of  the  land  operates 
as  a  release,  or  as  an  extinguishment  of  the 
covenants  in  his  deed.  The  intestate  acquired 
no  title  to  the  land  which  the  defendant  pre- 
tended to  convey  to  him,  and  there  was,  there- 
fore, a  breach  of  the  covenants  of  seisin,  the 
moment  the  deed  was  executed,  and  the  intes- 
tate was  entitled  to  recover  from  him  the  con- 
sideration expressed  in  the  deed.  This  is  a 
personal  covenant,  and  does  not  run  with  the 
land.  (2  Johnson,  1,  Chreenby  et  al.  v.  Wil- 
cocks.) 

The  right  acquired  by  the  intestate  under 
the  covenants  in  the  deed,  are  unconnected 
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with  and  independent  of  the  right,  to  the  land  ; 
and  I  am  at  a  loss  to  understand  how  a  release 
of  the  intestate's  right  and  title  to  the  land, 
when  he  had  no  right  or  title  at  all,  can  be 
made  to  operate  as  a  release  or  extinguishment 
of  the  covenants  of  seisin. 

The  transaction  is  plainly  this  :  the  defend- 
ant sells  to  the  intestate  a  lot  of  land  for  $1,408, 
and  covenants  that  he  has  a  good  and  perfect 
title  to  it.  He,  afterwards,  for  reasons  which 
do  not  appear,  takes  a  quitclaim  from  the  in- 
testate for  the  same  lot,  for  which  he  thought 
proper  to  pay  $1,000.  It  is  afterwards  discov- 
ered that  the  defendant  never  had  any  title  to  the 
lot, and  that  he  wrongfully  induced  the  intestate 
to  give  him  a  large  sum  of  money  for  it.  This 
money  the  representatives  of  the  intestate  now 
seek  to  recover  back.  All  this  the  defendant 
admits,  but  says  that  he  ought  not  to  refund 
the  money,  because,  after  he  received  it,  he 
paid  the  defendant,  for  reasons  of  his  own 
$1,000,  to  induce  him  to  execute  a  quitclaim 
of  his  right  and  title  to  the  lot. 

What  inducement  the  defendant  had  to 
take  this  reconveyance  and  pay  $1,000  for  it, 
is  not  disclosed  by  this  plea.  It  may  be  that 
366*]  the  intestate  had  obtained  a  *valid 
title  for  the  lot  from  some  other  source.  At 
any  rate,  his  having  taken  the  quitclaim  can- 
not be  considered  as  amounting  to  a  discharge 
of  his  covenants ;  for  if  that  had  been  con- 
templated by  the  parties,  a  less  circuitous  mode 
of  expressing  their  intention  would  at  once 
have  occurred  and  been  adopted. 

I  have  not  met  with  any  cases  which  show 
that  a  release  of  an  estate  works  an  extinguish- 
ment of  a  covenant  of  seisin  previously 
broken ;  but  there  are  some  which  seem  to 
support  the  contrary  doctrine.  (Aimtin  v. 
Mayle,  Noy,  118 ;  2  Brown,  169,  167  ;  Free- 
man, 41.) 

Had  the  reconveyance  from  the  intestate 
been  of  the  land  (and  not  a  mere  quitclaim  of 
his  right  and  title  thereto),  perhaps  it  would 
have  been  competent,  under  a  different  form 
of  pleading,  for  the  defendant  to  have  availed 
himself  of  the  reconveyance  by  way  of  de- 
fense. 

If,  for  instance,  the  defendant  had  pleaded 
that  he  was  seized  and  had  power  to  sell,  a  re- 
conveyance, such  as  I  have  just  mentioned, 
might,  probably,  have  been  given  in  evidence 
in  support  of  that  plea  ;  and  it  would  have  then 
been  a  question,  whether  the  plaintiffs  would 
not  have  been  estopped  from  contesting  the 
defendant's  title  at  the  time  he  executed  his 
deed.  But  a  mere  release  or  quitclaim,  unless 
the  releasee  is  in  possession,  is  void. 

The  second  plea  is  substantially  like  the  first. 
The  only  difference  between  them  is,  that  in 
the  second  the  release  from  the  intestate  is 
averred  to  have  been  executed  before  he  had 
sustained  any  damages  by  reason  of  the  breach 
of  the  covenants  stated  in  the  declaration. 

Instead  of  demurring  to  this  plea,  the  plaint- 
iffs, by  their  replication,  have  attempted  to 
take  issue  on  this  averment,  and  to  this  replica- 
tion there  is  a  demurrer  and  joinder  in  de- 
murrer. 

This  replication  is  bad :  but  if  the  plea  be 
bad  also,  the  plaintiffs  must  have  judgment, 
as  the  first  fault  in  pleading  has  been  com- 
mitted by  the  defendant. 
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*If  the  first  plea  is  bad,  it  is  clear  [*367 
the  second  cannot  be  supported. 

The  sixth  plea  is,  on  the  face  of  it,  untena- 
ble. (Roger/)  v.  Payne,  2  Wils.,  376.) 

The  court  are,  therefore,  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 10  Johns.,  146;  14  Johns.,  1W;  21  Wend., 
127 ;  3  Barb.  Ch.,  572 ;  1  Wood.  &  M.,  383. 


BARLOW  ®.  TODD. 

Arbitration  Bond — Award — Pleading. 

In  an  action  of  debt,  on  an  arbitration  bond,  the 
defendant  pleaded  no  award,  the  plaintiff  replied, 
setting1  forth  an  award,  and  the  defendant  rejoined 
that  the  award  was  not  final,  &c.  On  demurrer,  the 
rejoinder  was  held  to  be  a  departure  from  the  plea, 
and,  therefore,  bad.  Where  an  award,  on  the  face 
of  it,  is  final,  nothing  detinrs  the  award  can  be 
pleaded  or  given  in  evidence  against  it. 

Citations— 1  Wils.,  122 ;  2  Saund.,  188 ;  2  Wils.,  148 ; 
2  Johns.,  62. 

THIS  was  an  action  of  debt.  The  declara- 
tion was  in  the  usual  form,  for  the  penalty 
of  an  arbitration  bond,  dated  the  9th  January, 
1807.  The  defendant,  after  craving  oyer  of 
the  condition,  which  was  to  abide  the  award 
of  certain  arbitrators  therein  named,  to  be 
made  on  the  2d  February,  1807,  or  in  a  reason- 
able time  thereafter,  &c.,  pleaded  that  the 
arbitrators  did  not,  at  the  time  specified,  or 
within  a  reasonable  time  thereafter,  make  an 
award,  under  their  hands  and  seals,  of  and 
upon  the  premises,  submitted,  &c.,  and  con- 
cludes with  a  verification,  &c.  The  plaintiff 
replied,  that  the  arbitrators,  on  the  20th 
March,  1807,  made  an  award  in  writing,  under 
their  hands  and  seals,  of  and  concerning  the 
premises,  and  set  forth  the  award,  by  which  it 
was  awarded,  that  the  defendant  should  pay 
to  the  plaintiff  $1,300.94,  within  90  days  from 
the  date,  &c.,  of  which  notice  was  given  to  the 
defendant,  and  averred  a  breach,  in  not  pay- 
ing the  sum  awarded. 

The  defendant  rejoined  that  he  made  a  de- 
mand on  the  executors  of  William  Barlow  (the 
plaintiff  being  one  of  the  executors)  for  $375.40, 
being  money  paid  by  the  defendant  to  the  use 
of  the  said  "William  Barlow,  in  his  lifetime, 
and  claimed  to  be  allowed  that  sum  in  the  ac- 
count with  the  executors,  which  they  refused 
*to  admit ;  and  though  the  demand  [*368 
was  existing  against  the  executors,  and  was 
claimed  and  insisted  on  before  the  arbitrators, 
and  submitted  to  them  at  or  before  the  20th 
March,  1807,  yet  they  made  no  award  thereon, 
but  postponed  and  reserved  the  consideration 
thereof  to  another  time ;  and  that  no  award 
has  been  made  on  the  said  claim,  but  it  still 
remains  undetermined,  and  so  the  defendant 
saith  that  the  arbitrators  did  not  make  a  final 
award,  «fcc.,  and  concludes  with  a  verifica- 
tion. 

To  this  rejoinder,  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer. 

Mr.  Edirnrds,  in  support  of  the  demurrer. 
The  award,  on  the  face  of  it,  is  final  and  com- 
plete, and  nothing  dehor*  the  award,  can  be 
alleged  or  given  in  evidence  against  it.  (2 
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Wils.,  148.)  [He  was  stopped  by  the  court, 
who  desired  to  hear  the  other  side.] 

Mr.  Pendleton,  contra.  The  award  was 
not  final,  for  a  question  was  reserved  to  be  de- 
cided at  a  future  day.  If  so,  it  was  a  void 
award.  The  award  may,  on  the  face  of  it,  be 
filial  and  conclusive  ;  but  from  facts  brought 
before  the  court,  it  may  be  shown  not  to  be 
final.  Where  the  award  is  void,  the  defend- 
ant may  plead  no  award,  and  in  his  rejoinder 
he  may  show  how  it  is  not  final.  (1  Wils.,  122  ; 
Cro.  Jac.,  508,  515;  Palmer,  110,  146  ;  Hob., 
218.) 

The  replication  also  is  defective.  It  ought 
to  have  shown  that  the  award  was,  in  form 
and  substance,  according  to  the  submission. 
(2  Saund.,  61  i,  n.  8;  1  Str.,  116;  3  Lev., 
164.) 

Mr.  Baldwin,  in  reply,  cited  Kyd,  300,  327, 
336,  357;  2  Vesey,  315;  Cro.  Jac.,  200,  355  ; 
1  Lev.,  127,  301  ;  T.  Raym.,  22,  94;  1  Mod., 
229. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

The  very  point  made  in  this  cause  arose  in 
the  case  of  Harding  v.  Holmes  (1  Wils.,  122), 
upon  precisely  the  same  state  of  pleadings. 
The  defendant's  counsel  gave  up  the  point, 
and  judgment  was  given  for  the  plaintiff. 
Upon  the  authority  of  the  case  of  Robert*  v. 
Harlot  (2  Saund.,  188),  the  rejoinder  in  this 
case  is  a  departure,  for,  by  the  plea,  the  de- 
fendant Las  denied  that  an  award  was  made, 
3O9*]  and  in  the  rejoinder  *he  admits  that 
one  was  made.  It  is  an  established  principle 
that  a  rejoinder  must  maintain  the  plea,  and 
cannot  set  forth  any  other  matter  at  variance 
with  it. 

These,  however,  were  cases  decided  before 
the  principles  applicable  to  awards  were  well 
understood  and  settled.  It  is  now  well  estab- 
lished that  at  law  nothing  dehors  the  award  in- 
validating it  can  be  pleaded  or  given  in  evi- 
dence to  the  jury.  (2  Wils.,  148.)  The  arbi- 
trators are  judges  chosen  by  the  parties  them- 
selves, and  their  awards  are  not  examinable  in 
a  court  of  law,  unless  the  condition  is  to  be 
made  a  rule  of  court,  and  then,  only  for  cor- 
ruption or  gross  partiality. 

In  the  case  of  Newland  v.  Douglass  (2  Johns. , 
62),  the  court  decided  that  proof  of  the  mis- 
take of  arbitrators  was  inadmissible  at  law, 
.and  that  a  court  of  chancery  alone  could  cor- 
rect a  palpable  mistake  of  arbitrators.  Their 
award  is  like  a  judgment.  Courts  of  law  can 
not  listen  to  suggestions  contradicting  the 
award,  or.  impeaching  the  conduct  of  the  arbi- 
trators. 

We  are,  therefore,  of  opinion  that  the  plaint- 
iff ought  to  have  judgment. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiff. 

Cited  in— 9  Johns.,  42,  213;  10  Johns.,  148;  16 
.Johns.,  206 ;  20  Johns.,  160 ;  8  Cow.,  31 ;  2  Wend.,  569 ; 
5  Wend.,  519 ;  7  Wend.,  244 ;  17  Wend.,  413 ;  4  Denio, 
199 ;  2  Johns.  Ch.,  366,  553 ;  4  N.  T.,  575 ;  24  Barb.,  148  ; 
25  Barb.,  210. 
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M'LEAN  v.  RANKIN  AND   HEYER. 

Assignment  for  Benefit   of    Creditors— Prefer- 
ence of  United  Stated. 

To  entitle  the  United  States  to  a  preference  over 
other  creditors,  it  must  be  shown  that  the  debtor 
was  insolvent  and  had  voluntarily  assigned  all  his 
property  for  the  benefit  of  his  creditors ;  or  that  an 
attachment  had  been  taken  out  against  his  pYoperty. 
as  an  absconding:  and  absent  debtor,  and  prosecuted 
to  effect. 

If  an  attachment  is  taken  out,  and  afterwards 
withdrawn,  by  consent  of  creditors,*  without  any 
proceedings  under  it,  it  is  inoperative,  and  gives  no 
rijrht  of  preference  to  the  United  States. 

A  consignment  of  goods  by  a  debtor  abroad, 
though  insolvent,  with  directions  to  have  them  sold, 
and  the  proceeds  paid  to  his  creditors,  in  New  York, 
is  not  such  an  assignment  of  his  property  as  will 
entitle  the  United  States  to  a  preference. 

Citation— 3  Cranch.  91. 

T'HIS  was  an  action  of  assumpsit.  The 
1  declaration  contained  the  usual  counts  for 
money  had  and  received  to  the  use  of  the  plaint- 
iff, money  paid,  &c.  The  cause  *was  [*3?O 
tried  at  the  New  York  sittings,  in  December, 
1807,  before  Mr.  Justice  Spencer. 

One  Bancker  was  indebted  to  the  United 
States,  for  duties  on  goods  imported  into  New 
York,  to  secure  the  payment  of  which  he  and 
the  plaintiff,  as  his  surety,  executed  four 
bonds  to  the  United  States.  The  bonds  not 
being  paid  by  Bancker,  the  plaintiff  was  sued 
and  judgment  recovered  against  him  ;  and,  in 
satisfaction  of  the  principal,  interest  and  costs, 
he  paid  $879.11. 

Bancker,  after  he  gave  the  bond,  went  to 
the  West  Indies,  on  mercantile  business,  being 
then  indebted  to  several  persons  in  New  York. 
He  remained  in  the  West  Indies  and  in  Feb- 
ruary, 1806,  shipped  a  quantity  of  goods  to 
the  defendants,  directing  them  to  sell  the  same 
on  commission,  and,  after  paying  themselves 
a  small  debt  due  to  them  out  of  the  proceeds, 
to  pay  over  the  residue  to  the  father  of  Bancker 
for  the  payment  of  his  other  creditors.  He, 
at  the  same  time,  wrote  to  his  father  inform- 
ing him  of  the  shipment,  and  that  the  property 
was  intended  for  the  payment  of  his  debts  in 
New  York. 

The  defendants  received  and  sold  the  prop- 
erty, the  proceeds  of  which,  after  deducting 
the  debt  due  to  the  defendants,  and  their  com- 
missions, exceeded  the  debt  due  to  the  plaint- 
iff for  the  money  paid  at  the  custom-house, 
on  account  of  Bancker. 

Bancker  was  understood  by  his  creditors  in 
New  York,  to  be  insolvent,  but  the  precise 
time  when  he  became  so  did  not  appear. 

*See  as  to  the  right  of  a  creditor  under  the  Act 
for  the  relief  against  absconding  debtors,  to  with- 
draw his  attachment,  Fosgate  v.  Mahon,  16  Johns., 
162. 


NOTE.— Insolvent  debtors— Preference  of  the  Unit- 
ed States. 

That  the  insolvency  required  to  give  the  United 
States  •preference  over  other  creditors  must  be  a 
legal  and  known  insolvency  manifested  by  some 
notorious  act,  see  Prince  v.  Bartlett,  8  Cranch,  431 
(note  Law  Ed.). 

Compare,  also,  Thelusson  v.  Smith,  2  Wheat.,  396  ; 
Hunter  v.  United  States,  5  Pet.,  173;  United  States 
v.  Fisher,  2  Cranch,  358;  United  States  v.  State 
Bank  of  N.  C.,  6  Pet.,  29;  Beaston  v.  Farmers' 
Bank,  12  Pet.,  102 ;  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.,  386 ;  Brent  v.  Bank  of  Washington,  10  Pet., 
596;  United  States  v.  Hooe,  3  Cranch,  73;  United 
States  v.  Hack,  8  Pet.,  271. 
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After  the  property  was  received  by  the  de- 

tVmlant-.  an  attach  merit  was  taken  out  against 
Bancker  by  one  of  his  creditors,  under  the 
Act  giving  relief  against  absconding  and 
absent  debtors  ;  but  the  attachment  was  with- 
drawn, in  consequence  of  an  agreement  made 
the  7th  of  April,  1806,  between  the  creditors 
and  the.  defendants,  that  the  latter  should  sell 
the  property,  and  distribute  the  proceeds 
among  the  creditors  of  Bancker.  The  prop- 
erty was  accordingly  sold,  and  the  proceeds 
are  still  in  the  hands  of  the  defendants. 
371*]  "The  father  of  Bancker  has  never 
claimed  the  property  ;  nor  did  it  appear  that 
Bancker  had  consented  to  the  arrangement  be- 
tween his  creditors  and  the  defendants.  An 
objection  was  made,  at  the  trial,  that  the  evi- 
dence of  these  facts  did  not  support  the  plaint- 
iff's declaration,  and  the  question  being  re- 
served by  the  judge,  a  verdict  was  taken  for 
the  plaintiff  for  $ 973,  subject  to  the  opinion 
of  the  court  on  the  question,  whether  the 
plaintiff  was  entitle  to  recover. 

Mr.  Sanf&rd,  for  the  plaintiff.  The  ques- 
tion is,  whether  the  plaintiff,  under  the  Act  of 
Congress  to  regulate  the  collection  of  duties 
on  imports  and  tonnage,  is  entitled  to  a  pref- 
erence to  the  other  creditors  of  Bancker.  To 
entitle  the  United  States,  and  of  course  the 
plaintiff,  to  a  preference,  the  debtor  must  be 
insolvent,  and  make  a  voluntary  assignment 
of  his  property,  or  an  attachment  must  have 
issued  against  Bancker  as  an  absent  or  ab- 
sconding debtor. 

It  is  stated  as  a  fact  that  Bancker  was  in- 
solvent ;  but  the  time  of  his  insolvency  is  not 
proved.  Though  he  did  not  execute  a  formal 
assignment  under  his  hand  and  seal,  yet  it  was 
a  voluntary  transfer  and  delivery  of  this  prop- 
erty to  the  defendants,  expressly  for  the  bene- 
fit of  all  his  creditors.  The  goods  came  into  the 
hands  of  the  defendants  by  consignment,  and 
the  proceeds  are  held  by  them  under  the 
directions  of  Bancker,  for  the  benefit  of  his 
creditors,  which  is  tantamount  to  an  assign- 
ment. 

Again,  the  property  was  attached  by  a  reg- 
ular process  of  attachment,  taken  out  against 
absconding  and  absent  debtors,  which  is  one 
of  the  cases  in  which  the  United  States  are 
entitled  to  a  preference.  That  the  attachment 
was  afterwards  withdrawn,  cannot  vary  the 
right  of  the  United  States,  which  attached  the 
moment  the  process  issued. 

Mr.  Wett*,  contra.  The  preference  given 
by  the  act  of  Congress,  is  in  derogation  of  the 
equal  rights  of  creditors,  and  of  the  general 
policy  of  the  law,  in  regard  to  the  distribution 
of  the  estates  of  bankrupt  and  insolvent 
372*Jdebtors,  the  party*who  claims  the  pref- 
erence ought  to  be  held  to  strict  proof  of  his 
right.  The  period  when  Bancker  became  in- 
solvent is  not  shown.  It  does  not  appear  that 
he  was  insolvent  when  the  goods  were  ship- 
ped, or  when  they  came  into  the  hands  of  the 
defendants  ;  and  even  if  he  were  insolvent, 
mere  insolvency  does  hot  entitle  the  United 
States  to  a  preference.  There  must  be  either 
a  voluntary  assignment  by  the  debtor,  an  at- 
tachment of  his  property  as  an  absent  or  ab- 
sconding debtor,  for  the  benefit  of  all  his  cred- 
itors, or  bankruptcy.  The  insolvent  must  do 
some  act  making  a  disposition  of  his  entire 


property,  before  the  right  of  the  United  States 
to  a  preference  can  attach  ;  but  there  is  no 
evidence  whatever  of  such  an  assignment. 

It  was  a  mere  shipment  of  goods  in  the  or- 
dinary course  of  business,  with  directions  to 
pay  certain  debts.  The  assignment,  intended 
by  the  act,  is  a  regular  assignment  of  all  his 
property,  by  the  debtor,  expressly  and  avow- 
edly for  the  benefit  of  all  his  creditors. 

It  does  not  appear  that  the  defendants  were 
to  pay  over,  or  distribute  the  proceeds  of  the 
goods  among  all  the  creditors,  pari  pa*9u,  nor 
that  these  creditors  acquired  any  legal  or 
equitable  right  by  the  act  of  consignment 
which  they  could  enforce  against  the  defend- 
ants. 

An  attachment,  it  is  true,  was  issued,  but  it 
was  withdrawn  before  any  proceedings  took 
place  under  it,  and  it  must  now  be  considered 
in  every  legal  view  as  never  having  existed. 
To  make  out  a  case  of  attachment,  in  which 
the  law  of  the  United  States  is  to  opernte,  it 
should  be  shown  that  it  was  prosecuted  to 
effect,  and  that  trustees  of  the  estate  of  the 
debtor  were  appointed,  pursuant  to  the  act  of 
the  Legislature  of  this  State.  Until  the  prop- 
erty become  vested  in  trustees  or  assignees  un- 
der the  act,  the  right  of  preference  could  not 
attach.  The  voluntary  arrangement  between 
the  creditors  and  the  defendants,  without  the 
knowledge  or  assent  of  Bancker,  to  distribute 
the  proceeds  among  all  the  creditors,  cannot 
vary  the  case. 

*lh  the  case  of  The  United  Slates  v.  Hooe  [373 
et  al.  (3  Cranch,  73-91),  the  Supreme  Court  of 
the  United  States  decided  that  the  United 
States  had  no  lien  in  a  case  of  a  voluntary  as- 
signment of  all  the  property  of  the  debtor. 

Mr.  Baldwin,  in  reply.  The  fact  of  insolv- 
ency is  stated,  and  enough  appears  to  author- 
ize the  inference  that  Bancker  was  insolvent  at 
the  time  the  goods  were  consigned.  It  is  not 
necessary  that  there  should  be  an  insolvency  in 
every  case.  A  man  may  be  an  absconding  or 
absent  debtor  without  being  an  insolvent.  The 
meaning  of  the  act  of  Congress  clearly  is,  that 
whenever  the  property  of  a  debtor  becomes 
transferred  to  trustees,  or  assignees,  volun- 
tarily, or  by  a  process  of  law,  for  the  benefit 
of  his  creditors,  the  United  States  should  have 
a  preference  over  all  other  creditors.  It  is 
enough  that  the  property  of  the  debtor  has 
passed  into  the  hands  of  the  trustees  for  that 
purpose.  The  defendants  acknowledge  them- 
selves as  trustees,  and  may  be  made  to  account 
in  that  character,  to  those  who  are  beneficially 
interested. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  having,  as  surety  for  Oliver 
Bancker,  in  a  bond  to  the  United  States,  for 
the  payment  of  duties,  paid  the  same,  is  en- 
titled to  Ihe  same  right  of  preference  as  the 
United  States. 

The  plaintiff's  claim  is  founded  on  these 
facts,  that  Bancker,  being  insolvent,  has 
made  a  voluntary  assignment  of  his  property, 
for  the  benefit  of  his  creditors,  to  the  defend- 
ants, who  have  received  from  the  proceeds  of 
the  sales  thereof  sufficient  to  pay  the  plaintiff 
his  demand. 

The  evidence  is  loose  for  the  time  of  Banck- 
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er's  insolvency,  as  well  as  respecting  the  fact 
of  insolvency  itself  ;  but  if  it  be  admitted  that 
he  was  insolvent  at  the  time  of  the  shipment 
of  the  merchandise  to  the  defendants,  there 
is  still  an  insuperable  difficulty  to  the  plaint- 
iff's recovery.  It  does  not  appear  by  the  case 
that  Bancker  has  assigned  his  property  with- 
in the  purview  of  the  act  of  Congress.  It 
374*1  *is  stated  that  Bancker,  soon  after  the 
execution  of  the  bond  to  the  United  States, 
went  to  the  West  Indies,  on  mercantile  busi- 
ness, being  then  much  indebted  in  New  York, 
and  that  in  February,  1806,  he  shipped  a 
quantity  of  goods  to  the  defendants  in  New 
York,  and  directed  them  to  sell  the  same  on 
commission,  to  pay  themselves  out  of  the  pro- 
ceeds, and  to  pay  over  the  residue  to  his  father, 
for  the  payment  of  his  other  creditors. 

The  shipment  here  spoken  of  was  not  an  as- 
signment of  Bancker's  property,  but  a  mer- 
cantile transaction.  It  has  been  decided  in  the 
Supreme  Court  of  the  United  States  (3  Cranch, 
91)  that  to  give  the  United  States  a  preference 
under  this  act,  the  assignment  must  embrace 
all  the  property  of  the  debtor  ;  and  the  plaint- 
iff can  be  in  no  better  situation  than  the  United 
States.  This  construction  I  think  correct. 
How,  then,  can  the  plaintiff  succeed,  without 
showing  the  state  of  Bancker's  property,  and 
that  the  shipment  to  the  defendants  constituted 
the  whole  of  it  ? 

The  attachment  taken  out  does  not  bring  the 
plaintiff's  case  within  that  part  of  the  statute, 
because  it  was  abandoned,  and  never  reached 
maturity.  The  proceeding  was  in  a  mere  in- 
ceptive state,  and  no  rights  were  acquired 
under  it. 

We  are  of  opinion  that  the  defendants  are 
entitled  to  judgment. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  for  tlie  defendants. 


3  7  5*]* JACKSON,  ex  dem.  J.  G.  KLOCK  and 
G.  G.  KLOCK  ET.  AL., 

HUDSON. 

Possession  of  Land  by  Indians — Patent  from 
State — Adverse  Possession — Alienation — Elec- 
tion. 

The  possession  of  a  tract  of  land  by  the  native 
Indians  does  not  affect  the  validity  of  a  patent  from 
the  State,  granting  the  land  to  white  persons,  with- 
out the  consent  of  the  Indians.  Tne  legality  of 
such  a  patent  is  a  political  question,  which  cannot 
arise  or  be  discussed  in  a  suit  between  two  of  our 
own  citizens.  The  possession  of  the  native  Indians 
is  not  such  an  adverse  possession  as  to  render  sub- 
sequent alienations  by  the  patentees  void,  on  the 
ground  of  maintenance. 

Where  the  defendant  in  ejectment  sets  up  an  un- 
derstanding' title,  it  must  be  a  present,  subsisting  and 
operative  title,  otherwise,  the  presumption  is,  that 
such  a  title  in  a  stranger  has  been  extinguished. 

An  outstanding-  title,  in  certain  Indians  of  the  Mo- 
hawk tribe,  was  held  to  be  extinguished,  as  the  title 
had  never  been  claimed  or  asserted,  and  the  tribe 
or  nation  had  become  extinct. 

Where  a  deed  may  enure  several  ways,  the  grantee 
shall  have  his  election  which  way  to  take  it.  An 
exception  in  a  deed  shall  be  taken  most  favorably 
to  the  grantee,  and  if  it  be  not  set  down  or  described 
with  certainty,  the  grantee  shall  have  the  benefit 
which  may  arise  from  such  defect. 

Citation— Bull.  N.  P.,  110. 
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THIS  was  an  action  of  ejectment,  for  lands 
in  Montgomery  County.  The  cause  was 
tried  at  the  Montgomery  Circuit,  before  Mr. 
Justice  Van  Ness,  in  October,  1807. 

The  plaintiff  gave  in  evidence  a  lease  from 
George  Klock,  the  father  of  the  lessors  of  the 
plaintiff,  to  Jacob  Forbush  and  Bartholomew 
Forbush,  dated  the  6th  of  September,  1783, 
for  a  farm,  known  by  lots  No.  7  and  8,  on 
the  Mohawk  River,  at  Canajoharie,  "con- 
taining 600  acres  of  low  and  cribble  bush 
lands,"  for  the  term  of  three  years,  at  a  year- 
ly rent  of  30  skipples  of  wheat,  with  clause 
of  re-entry  for  the  nonpayment  of  the  rent, 
&c. 

The  plaintiff  then  proved  by  Peter  P.  Schuy- 
ler,  aged  60  years,  that  the  lessees  were  in 
possession  of  the  premises  in  question  under 
that  lease,  and  lived  there  about  eight  years 
after,  and  that  they  lived  on  the  land  a  year 
or  two  previous  to  the  lease,  before  which  they 
said  that  the  land  belonged  to  the  Indians,  and 
was  called  Indian  land  ;  that  they  recognized 
no  particular  title  when  they  entered,  and  that 
they  considered  the  land  as  vacant ;  that  the 
Klocks  claimed  the  land,  and  threatened  to 
turn  them  out  ;  that  the  Indians  had  been  in 
the  exclusive  possession  of  the  Canajoharie 
Castle  tract  (of  which  the  premises  in  ques- 
tion are  parcel)  as  long  as  the  witness  could 
remember,  and  so  continued  until  they  went 
to  Canada,  in  the  Revolutionary  war ;  that 
after  the  Indians  had  so  departed,  John  Peter 
Revershang,  who  was  married  to  an  Indian 
squaw,  claimed  the  whole  tract,  in  right  of  his 
*wife  ;  that  Jacob  Forbush,  one  of  the  [*376 
lessors  of  the  plaintiff,  first  took  possession  of 
another  piece  of  land  in  the  Canajoharie 
Castle  tract,  and  improved  it  for  some  time, 
when  the  Indians  ousted  him,  and  told  him 
to  go  and  take  other  lands  ;  that  Forbush  then 
entered  on  part  of  the  premises,  and  soon 
after  took  the  lease  above  mentioned  ;  that  no 
person  claimed  any  adverse  interest  in  the  Can- 
ajoharie Castle  tract,  during  the  possession 
thereof  by  the  Indians  ;  that  George  Klock 
lived  about  four  miles  from  the  said  tract  ; 
that  the  Canajoharie  Castle  tract  was  very  val- 
uable, and  contained  a  great  portion  of  low 
land;  that  the  Forbushes  admitted  that  they 
paid  rent  to  Klock  under  the  lease;  that  Klock 
claimed  the  whole  Canajoharie  Castle  tract,  at 
the  time  of  giving  the  lease,  and  died  in  1789  or 
1790;  that  the  two  lessors  of  the  plaintiff  nam- 
ed pretended  to  claim  the  whole  tract  after 
Klock's  death,  and  that  the  lessors  of  the  plaint- 
iff are  his  heirs-at-law. 

The  plaintiff  having  here  rested  his  cause, 
the  defendant  gave  in  evidence  : 

1.  The  letters  patent,  dated  the  13th  Novem- 
ber, 1731,  to  A.  Van  Home,  W.  Provost  and 
C.  Livingston  (three  of  the  colony  council), 
and  Mary  Burnet,  daughter  of  Governor  Bur- 
net,  for  8,000  acres  of  land,  including  the 
Canajoharie  Castle  tract. 

2.  A  release  and  quitclaim,  dated  22d  Nov- 
ember, 1763,  from  P.  Livingston,  W.  Livings- 
ton, G.  Klock,  and  three  others,  styling  them- 
selves part  owners  of  the  tract  mentioned  in 
the  said  letters  patent,  in  consideration  of  five 
shillings,  to  three  Indians,  by  name,  in  fee,  of 
a  tract  of  land  described  by  metes  and  bounds, 
in  trust  for  them,  and  all  the  rest  of  the  native 
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Indians,  belonging  to  the  Canajoharie  Castle, 
and  their  heirs.  t 

8.  Authentic  copies  of  the  map  and  field  , 
hook  of  the  partition  of  the  patent,  made  the 
9th  October,  1764,  by  which  the  Canajoharie 
Castle  tract  was  set  off  into  an  allotment  by 
itself,  and  the  rest  of  the  patent  laid  out  into  ; 
five  allotments.     The  1st,  2d,  3d  and  4th  allot- 
ments contained  each  about  800  acres,  and  i 
377*]  were  divided  into  eight  lots*each,  and  j 
the  5th  allotment  divided  into  four  lots  of  200 
acres    each.      The  Canajoharie  Castle    tract  i 
formed  the  6th  allotment,  and  was  laid  out  | 
into  four  lots  of  850  acres  each,  and  is  described  | 
in  the  field  book  as  in  the  possession  of  the 
Mohawk  Indians  of  the  Canajoharie  Castle,  by 
virtue  of  of  a  deed  to  them  in  fee,  executed  by 
Philip  Livingston,  William  Livingston,  Walter 
Rutherford  and  John  Duncan,  being  four  of 
the  six  persons  who  executed  the  release  of 
1773.     The  field  book  refers  generally  to  the 
deed.     No  other  proceedings  relative  to  the 
partition  were  produced. 

4.  A  release  from  George  Klock  to  Jellis 
Fonda,  dated  the  27th  January,  1767,  for  sev- 1 
•eral  parcels  of  land  in  the  first  five  allotments,  | 
and  a  specific  fourth  part  of  lot  No.  1 ,  in  the 
6th  allotment.     This  release  refers  to  the  par-  j 
tition.  and  the  map  and  field  book  thereof. 

5.  A  release  from  George  Klock  to  Johannes  j 
Luke,  in  1784,  for  the  residue  of  lot  No.  1,  in  i 
the  first  allotment. 

The  defendant  further  proved,   by  P.  P.  i 
Schuyler,  that  in  1790  or  1791,  the  two  lessors  j 
of  the  plaintiff  named  gave  him  and  the  For-  j 
bushes  separate  agreements,  in  writing,  where- 
by they  stipulated  to  give  separate  leases  for 
2i   years,  of  their  lands  within  the  Canajo- 
harie Castle  tract,  whenever  they,  the  said 
lessors  of  the  plaintiff,  should  obtain  a  grant 
or  confirmation  for  the  same  from  the  State. 
These  agreements  were  afterwards  Driven  up. 

It  was  next  proved  by  Christian  Nellis,  that 
shortly  after  the  death  of  George  Klock,  the 
two  lessors  of  the  plaintiff  named  attempted 
to  purchase  of  certain  Indians  the  lands  within 
the  Canajoharie  Castle  tract,  though  informed 
that  the  Indians,  with  whom  they  were  contract- 
ing, did  not  belong  to  the  Canajoharie  Castle. 

The  defendant  then  read  a  paper  writing, 
signed  and  sealed  by  the  two  lessors  named, 
and  Michael  Kirn,  "relative  to  a  part  of  the 
Canajoharie  Castle  tract.  It  was  dated  the 
28th  September,  1790,  and  was  a  covenant 
with  Kirn  ;  that  as  soon  as  they,  the  Klocks. 
378*]  should  obtain  a  *patent  or  confirmation 
for  the  lands  leased  by  them  of  the  Indians  in 
the  Canajoharie  Castle,  they  would  execute  a 
lease  of  4he  same  to  Kirn,  for  21  years,  at  a 
rent  of  £5  a  year. 

Two  other  papers  were  read  relative  to  other 
parts  of  the  said  tract,  of  a  similar  import, 
which  were  signed  by  the  two  lessors  of  the 
plaintiff  named,  the  one  dated  the  29th  Septem- 
ber, 1790,  and  the  other,  the  10th  January,  1791. 

It  was  next  proved  by  Christian  Donstader, 
who  was  90  years  of  age,  that  he  had  known 
the  Canajoharie  Castle  from  his  youth  ;  that  j 
the  Indians  always  had  the  exclusive  posses- ! 
sion  of  the  Canajoharie  Castle  tract,  until  they  j 
went  away  in  the  Revolutionary  war  ;  that  | 
several  white  persons,  at  different  times,  im-  j 
proved  part  of  the  tract  under  the  Indians ;  j 
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that  shortly  after  the  French  war,  George 
Klock  made  a  purchase  of  some  squaws  and 
Indian  children  of  a  part  of  the  Canajoharie 
Castle  tract,  situated  below  the  premises. 

The  defendant  then  gave  in  evidence  a  deed 
in  fee,  from  the  executors  of  Jellis  Fonda  to 
him,  for  a  part  of  the  premises,  dated  the  9th 
May,  1792,  and  a  deed  from  C.  P.  Yates  to 
him  in  fee,  dated  2d  January,  1792,  for  the 
residue  of  the  premises,  containing  in  the  whole 
102  acres. 

Hendrick  Frey  testified  that  the  lands  in  the 
first  five  allotments  were  held  according  to  the 
partition  of  1764,  and  that  he,  in  1762  or  1763, 
by  agreement  between  the  Canajoharie  Indians 
and  the  proprietors  under  the  said  patent,  ran 
a  division  between  the  Canajoharie  Castle 
tract  and  the  residue  of  the  patent,  correspond- 
ing with  that  adopted  in  the  partition  of  1764, 
which  was  uniformly  adhered  to  by  all  parties, 
until  the  Indians  went  away  ;  that  when  the 
commissioners  commenced  the  survey  of  the 
Canajoharie  Castle  tract,  they  were  opposed 
by  the  Indians. 

The  plaintiff  then  gave  in  evidence  : 

1.  A  release  from  Provost  to  P.  Livingston, 
dated  the  7th  November,  1734,  for  one  quarter 
of  the  patent,  for  the  consideration  of  £100. 

*2.  The  will  of  P.  Livingston,  dated  [*379 
the  loth  July,  1748,  by  which  he  devised  the 
estate  in  this  patent  to  his  eight  children,  in 
fee. 

3.  A  deed  from  the  devisees  to  Jellis  Fonda 
and  George  Klock,  dated  3d  February,  1761, 
for  the  consideration  of  £2,400,  for  one  half 
of  the  said  patent,  excepting  1,000  acres  before 
conveyed  to  David  Schuyler. 

4.  A  deed  in  fee,  from  D.  Van  Home  and 
S.  Van  Home,  the  heirs  of  A.  Van  Home,  one 
of  the  patentees,  to  Jellis  Fonda  and  George 
Klock,  dated  3d  February,  1761,  for  the  con- 
sideration of  £1,200,  for  one  fourth  of  the  pat- 
ent, excepting  500  acres  before  conveyed  to 
David  Schuyler. 

It  was  admitted  that  the  premises  were  in 
lot  No.  2,  of  the  6th  allotment,  as  laid  down 
in  the  map  and  field  book  above  mentioned. 

Wilhelmus  Dillenback,  aged  90  years,  who 
was  called  on  the  part  of  the  plaintiff,  proved 
that  soon  after  the  French  war  he  witnessed  a 
deed  executed  by  several  Indians  to  Jellis 
Fonda  and  George  Klock.  The  plaintiff's 
counsel  refused  to  produce  this  deed,  though 
it  was  called  for,  in  pursuance  of  a  notice  to 
that  purpose. 

The  jury,  agreeably  to  the  charge  of  the 
judge,  gave  a  verdict  for  the  plaintiff,  for  three 
eighths  of  the  premises. 

A  motion  was  made,  at  the  last  February 
Term,  to  set  aside  the  verdict,  as  against  law 
and  evidence. 

Messrs.  Cody  and  Van  Vechten,  for  the  de- 
fendant. The  verdict  in  this  case  is  for  the 
undivided  three  eighth  parts  of  the  tract.  If 
it  can  be  shown  that  the  plaintiff's  right,  if 
any,  was  divided,  or  that  if  he  once  had  a 
title,  he  has  parted  with  it,  the  verdict  must 
be  set  aside.  George  Klock  was  not  one  of  the 
original  patentees  in  1731.  If  he  had  any 
title,  it  must  have  been  under  the  conveyance 
in  1761.  But,  at  that  time,  the  Indians  were 
in  the  actual  and  exclusive  possession  of  the 
tract.  The  testimony  of  Schuyler  fully  proves 
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that  they  had  the  adverse  and  exclusive  pos- 
session of  the  land.  It  was  not  a  temporary 
•38O*]  *possession,  for  the  sake  of  hunting  or 
the  chase,  but  a  permanent  possession  for  the 
purpose  of  agriculture  ;  they  made  leases  and 
rcrdved  rent.  The  deed,  therefore,  of  1761, 
was  void,  for  a  person  out  of  possession  can- 
not convey  a  valid  title.  (1  Johns.,  159.)  The 
release  in  1763,  from  Livingston,  George 
Klock,  and  others,  to  three  Indians  only, 
•could  not  give  a  title  ;  and  if  it  did,  then 
Klock  had  parted  with  the  title  he  held. 

The  conduct  of  the  lessors  of  the  plaintiff, 
from  1761  to  the  commencement  of  the  present 
action,  has  been  in  direct  hostility  to  the  title 
now  set  up.  For  though  Klock  pretended  to 
hold  the  whole  tract  under  the  deed,  yet,  after 
the  French  war,  he  purchased  of  some  of  the 
Indians. 

In  1790,  or  1791,  two  of  the  lessors  of  the 
plaintiff,  sons  of  George  Klock,  agreed  with 
M.  Kirn,  to  give  him  a  lease  as  soon  as  they 
obtained  a  grant  or  confirmation  of  their  title 
from  the  State.  If  they  had  a  title,  by  descent 
or  purchase,  why  should  they  desire  a  grant 
from  the  State  ?  So  impressed  were  they  with 
the  defect  of  their  title,  that  they  endeavored 
to  obtain  deeds  from  any  of  the  Indians  who 
could  be  induced  to  execute  a  conveyance. 

J.  and  B.  Forbush  never  took  possession 
under  the  title  of  1761.  They  first  entered 
into  possession  under  the  Indians ;  and,  by 
their  direction,  left  their  first  possession,  and 
went  to  another  part  of  the  tract,  thereby 
recognizing  the  Indian  title.  They  afterwards 
took  a  lease  from  Klock ;  but  it  is  evident 
that  this  was  done  merely  to  protect  them- 
selves from  being  again  dispossessed  by  the 
Indians,  and  was,  in  fact,  collusive.  All  the 
acts  of  Fonda  and  Klock  are  not  only  in  dis- 
affirmance  of  the  title  under  which  the  plaint- 
iif  claims,  but  show  that  they  uniformly 
claimed  to  hold  under  the  Indians.  They  not 
only  recognized  the  Indian  title,  but  the  In- 
dians themselves  asserted  their  right,  by  resist- 
ing the  surveyors  who  attempted  to  run  the 
lines  of  the  tract. 

The  deed  of  partition  in  1764  states  that  the 
Indians  were  in  possession  of  the  Castle  tract, 
381*J  by  virtue  of  a  release  *from  Living- 
ston and  three  others.  Though  Klock  is  not 
there  named,  it  must  be  presumed  that  he  had 
released  to  Livingston,  and  it  is  admitted  that 
a  release  from  Fonda  was  to  be  presumed. 
This  presumption  is  confirmed  by  the  concur- 
rent acts  of  Klock  himself,  and  is  strongly  for- 
tified by  his  long  silence  and  acquiescence  ; 
for,  living  within  three  or  four  miles  of  the 
premises,  he  quietly  permitted  strangers  to  re- 
tain possession.  He  exercised  no  act  of  owner- 
ship until  1783,  when  he  merely  gave  a  lease 
for  three  years,  and  with  covenants  for  quiet 
enjoyment,  which  lease  was  manifestly  collu- 
sive and  fraudulent. 

This  possession  has  been  uninterrupted  and 
undisturbed  from  1763  to  the  present  time. 
Courts,  in  many  cases,  have  gone  far  in  sup- 
porting the  presumption  arising  from  a  long 
and  undisturbed  possession,  or  long  recog- 
nition of  right  under  a  deed.  (12  Co.,  5,  Be- 
dett'scase  ;  Cowper,  216,  217,  597;  2  W.  Bl., 
1228  ;  2  Caines,  169,  382  ;  1  Caines,  84.)  It  is 
true  that  the  doctrine  of  presumption  admits 
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that  it  may  be  rebutted  by  evidence  to  the 
contrary.  But  here  no  such  evidence  appears. 

Again,  it  appears  that  the  representatives  of 
P.  Livingston  conveyed  one  half  of  the  tract, 
except  1,000  acres  before  conveyed  to  David 
Schuyler.  And  then,  the  heirs  of  Van  Home 
conveyed  a  fourth  part,  except  500  acres  con- 
veyed to  Schuyler. 

Now,  how  does  it  appear  that  the  deed  under 
which  the  plaintiff  covers  the  residue,  after 
deducting  the  two  parcels  belonging  to  Schuy- 
ler ?  Until  these  excepted  parcels  are  first 
located,  the  deed  cannot  operate,  or  the  land 
intended  to  be  conveyed  by  it  be  located.  The 
plaintiff  claiming  under  the  indenture  ought 
to  have  produced  the  map  to  which  it  refers. 

That  there  was  a  partition  in  1764  is  mani- 
fest from  the  evidence,  and  the  deed  from 
Klock  to  Fonda,  in  1767,  refers  to  and  recog- 
nizes the  partition.  If  Klock,  then,  had  any 
title,  it  was  in  severally,  and  ought  to  have 
been  deduced  under  the  deed  of  partition.  An 
undivided  three  eighths  could  not  be  recov- 
ered. 

*Mr.  Hildreth,  contra.  Klock  was  [*382 
in  full  possession  from  1783  to  1789,  when  he 
died  ;  any  right  of  entry,  which  the  defend- 
ant had,  was,  therefore,  tolled,  supposing 
Klock  to  be  a  mere  disseisor.  It  is  said  that 
the  deed  of  1761  to  Klock  and  Fonda  was  void, 
on  account  of  the  adverse  possession  of  the 
Indians.  But  they  were  also  in  possession  in 
1731,  when  the  letters  patent  were  issued,  and 
can  it  be  admitted  that  such  a  possession,  by 
the  native  Indians,  is  to  defeat  a  patent  issued 
by  the  government  ? 

The  wandering  and  unsettled  life  of  the 
Indians  is  wholly  inconsistent  with  the  idea  of 
a  permanent  and  adverse  possession.  The 
manner  in  which  they  occupied  the  land  can- 
not produce  that  kind  of  adverse  possession 
which  is  intended  by  the  common  law,  and 
which  the  statute  relative  to  maintenance  had 
in  view.  The  plaintiffs  have  produced  suffi- 
cient evidence  of  a  possessory  title  to  main- 
tain the  action.  It  is  true,  that  if  the  defend- 
ant can  show  a  subsisting  title  out  of  the  lessors 
of  the  plaintiff,  they  cannot  recover  ;  but  this 
must  be  an  actual  subsisting  tittle,  connected 
with  a  possession  within  20  years.  (Buller's 
N.  P.,  110.)  Merely  to  show  that  there  has 
been  a  title  once  existing  in  some  other  person, 
is  not  sufficient.  But  the  lessors  of  the  plaintiff 
have  produced  a  regular  paper  title  sufficient 
to  enable  them  to  recover.  If  Fonda  and 
Klock  were  tenants  in  common,  the  entry  of 
one  is  the  entry  of  both,  and  such  entry  will 
be  according  to  the  title.  Klock  had^a  right 
to  locate  the  parcels  conveyed  to  D.  Schuyler 
as  he  pleased,  since  there  was  no  specific  loca- 
tion mentioned  in  the  exception  of  them  in 
the  deeds.  It  is  objected  that  there  was  no 
act  of  ownership  from  1763  to  1783;  but 
it  is  well  known  that  the  Indians  were  pow- 
erful, and  it  would  have  been  the  greatest 
rashness  and  folly  for  Klock  to  attempt  to 
assert  his  rights  against  them.  After  the 
Indians  had  gone,  and  peace  was  restored, 
he  entered  and  took  possession,  and  remained 
in  possession  until  his  death. 

*KENT,  Ch.  J.  delivered  the  opinion  [*383 
of  the  court : 
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The  lessors  of  the  plaintiff  have  made  out 
the  following  paper  title  to  the  premises  : 

1.  A  patent  from  government,  in  the  year 
1781,  for  8,000  acres  of   land,  and  which  in- 
cluded the  Canajoharie  Castle  tract,  of  which 
the  premises  in  question  are  a  part. 

2.  A  release  from  one  of  the  four  patentees, 
in  the  year  1734,  to  Philip  Livingston,  another 
of  the  patentees,  for  his  one  fourth  part  of  the 
tract.     This  release  invested  Livingston  with 
a  moiety  of  the  lands. 

3.  The  will  of  Livingston,  in  the  year  1748, 
by  which  he  devised  his  estate  in  the  patent  to 
his  eight  children,  in  fee. 

4.  A  deed  from   the  devisees,  in  the  year 
1761,  to  Jellis  Fonda  and  George  Klock,  for  a 
moiety  of  the  same   patent,  excepting  1,000 
acres  before  conveyed  to  David  Schuyler. 

j>.  A  deed  from  the  heirs  of  Van  Home, 
another  of  the  patentees,  in  the  same  year 
(1761),  to  Fonda  and  Klock,  for  a  fourth  part 
of  the  patent,  excepting  500  acres  before  con- 
veyed to  David  Schuyler. 

These  several  conveyances  invested  George 
Klock,  the  father  of  th*e  lessors  of  the  plaintiff, 
with  the  title  to  an  undivided  fourth  part. 
and  an  undivided  eighth  part  of  lot  No. 
2,  in  the  Canajoharie  Castle  tract  (being 
the  premises  in  dispute),  provided  the  portions 
of  land  previously  conveyed  to  Schuyler  are 
located  in  some  other  part  of  the  tract,  and 
the  fourth  and  the  eighth  parts  amount  to 
three  eighths  of  the  premises,  or  the  quantity 
of  land  recovered  by  the  verdict.  The  lessors 
of  the  plaintiff  were  proved  to  be  the  heirs-at- 
law  of  Klock  ;  and  this  title,  so  deduced,  is 
prima  facie  evidence  of  a  good  title  to  the 
premises,  to  the  extent  of  the  recovery.  We 
are  next  to  examine  the  several  objections 
which  the  defendant  has  raised  to  its  validity. 

He  has  not  set  up  any  title  in  himself  under 
the  patent,  except  it  being  a  deed  from  the 
#84*]  executors  of  Fonda,  *in  the  year  1792, 
for  a  part  of  the  premises,  and  a  deed  from  C. 
P.  Yates,  in  the  same  year,  for  the  residue  of 
the  premises.  These  deeds  were  given  only 
seven  years  before  the  commencement  of  the 
present  suit.  The  deed  from  Yates  conveyed 
no  title,  because  there  is  no  evidence  that  he 
had  any  title,  or  that  he  was  ever  in  possession  ; 
and  the  deed  from  the  executors  of  Fonda 
(admitting  that  they  were  authorized  to  con- 
vey) could  have  operated  only  on  the  undivided 
share  of  their  testator  in  the'lot  in  question,  as 
the  release  from  Klock  to  Fonda,  in  the  5*ear 
1767,  was  for  another  part  of  the  Castle  tract. 

The  first  objection  raised  to  the  plaintiff's 
title  is,  that  the  Mohawk  Indian's  of  the  Cana- 
joharie Castle  were  in  possession  of  the  prem- 
ises, as  well  as  of  the  whole  Canajoharie  Cas- 
tle tract,  in  the  year  1761,  and  possessed  it  as 
their  own,  and,  consequently,  that  here  was 
an  adverse  possession,  which  rendered  the  deed 
of  1761  inoperative. 

It  appeared  that  the  Mohawk  Indians  had 
the  exclusive  possession  of  the  Canajoharie 
Castle  tract,  not  only  in  1761,  but  as  far  back 
as  the  memory  of  witnesses  could  reach,  and 
one  of  the  witnesses  who  testified  to  this  effect 
was  90  years  of  age.  The  Indians  must,  then, 
have  been  in  possession  of  the  tract  when  the 
letters  patent  issued  in  1731  ;  but  this  posses- 
sion can  never  be  urged  against  the  validity  of 
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the  patent,  or  of  any  of  the  subsequent  con- 
veyances under  it.  The  defendant  did  not 
object  to  the  legality  of  the  patent,  for  he  in- 
troduced it,  and  yet  it  must  be  apparent,  that 
if  the  possession  of  the  Indians  was  sufficient 
to  destroy  the  operation  of  the  deeds  in  1761, 
it  would  be  equally  effectual  to  destroy  the 
grant  from  government  in  1731.  Such  a  sugges- 
tion, however,  is  inadmissible.  The  policy, 
or  the  abstract  right  of  granting  lands  in  the 
possession  of  the  native  Indians,  without  their 
previous  consent,  as  original  lords  of  the  soil, 
is  a  political  question  with  which  *we  [J58o 
have  at  present  nothing  to  do.  It  cannot  arise 
or  be  discussed  in  a  contest  between  two  of 
our  own  citizens,  neither  of  whom  deduce  any 
title  from  the  Indians.  What  would  be  the 
effect  of  an  Indian  possession  or  title,  in  oppo- 
sition to  the  grant  under  the  patent,  if  they 
were  to  be  brought  into  collision,  is  not  a  ques- 
tion before  us.  No  such  title  is  set  up,  and 
the  Mohawk  Indians  have,  from  the  time  of" 
the  American  war,  ceased  to  claim  or  occupy 
the  lands.  The  most  decent  presumption  is,  that 
the  Canajoharie  Castle  lauds  had  been  pre- 
viously purchased  by  government.  At  any 
rate,  no  Indian  claim  exists,  nor  does  it  appear 
that  any  controversy  with  the  Indians,  as  to- 
title,  has  ever  existed.  The  competency  of  gov- 
ernment to  grant  cannot  be  called  in  question. 
As  to  the  subsequent  alienations  under  the 
patent,  the  doctrine  of  the  common  law  render- 
ing void  the  sale  of  lands,  while  they  are  in 
adverse  possession,  does  not  apply.  The  evil 
of  maintenance  could  not  exist  in  the  case.. 
That  evil  consisted  in  selling  contentions  and 
lawsuits,  "whereby  right  might  be  trodden 
down,  and  the  weak  oppressed."  But  the 
Mohawk  Indians  of  the  Canajoharie  (or  Upper 
Mohawk)  Castle,  existed  and  occupied  the 
lands  in  question,  as  part  of  an  independent 
tribe.  This  tribe  inhabited  what  was  formerly 
called  the  Upper  and  Lower  Mohawk  Castles, 
and  was  never  held  amenable  to  the  jurisdic- 
tion of  our  courts  of  justice.  They  possessed 
their  lands  in  common  as  belonging  to  the 
community,  and  they  continued  to  be  recog- 
nized in  their  independent  or  national  charac- 
ter by  the  colony  government,  long  after  the 
date  of  the  patent,  in  1731,  and  even  down  to 
the  time  of  the  American  war.  This  historical 
fact  could  be  abundantly  proved,  if  requisite, 
by  a  reference  to  the  public  documents  of  the 
country  ;  but  it  may  here  be  assumed  as  a  fact 
of  public  notoriety.  The  conveyance  from 
one  individual  to  another  of  a  title  to  these 
Indian  Castles,  was  not,  then,  a  conveyance 
of  a  right  in  action,  since  no  action  could 
*have  been  sustained  against  the  [*38O 
Mohawk  tribe. 

The  next  point  raised  to  destroy  the  effect 
of  the  plaintiff's  title,  consisted  in  the  allega- 
tion 6f  an  existing  title  out  of  the  lessors  of 
the  plaintiff,  and  which  was  supposed  to  re- 
side in  these  same  Indians  of  the  Canajoharie 
Castle,  or  in  some  part  of  them.  The  Indian 
title  was  deduced  from  the  release  of  Living- 
ston in  the  year  1763,  to  three  Indians  by 
name,  in  trust  for  them,  and  all  the  Indians  of 
the  Canajoharie  Castle.  Several  objections 
occur  to  defeat  the  force  of  this  objection.  If 
a  defendant  sets  up  an  outstanding  title  exist- 
ing in  a  stranger,  it  must  be  a  present  subsist- 
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in  IT  title  ;  it  must  be  one  that  is  living  and 
operative,  otherwise  the  presumption  will  be 
that  it  has  become  extinguished.  Considering 
the  nature  of  this  obstacle,  raised  by  a  defend- 
an,t  who  has  no  title,  to  defeat  a  plaintiff  who 
shows  a  good  title,  the  presumption  as  between 
them  of  an  extinguishment  of  the  outstanding 
title,  ought  to  be  pretty  liberally  indulged.  It 
has,  accordingly,  been  held,  that  the  production 
of  tin  ild  outstanding  lease  was  not  sufficient 
without  showing  a  possession  under  it  within 
20  years,  and  that  a  mortgage  deed  would  not 
be  evidence  of  a  subsisting  title,  if  the  mort- 
gagee never  entered,  and  no  interest  had  been 
paid  within  20 years.  (Buller's  N.  P.,  110.) 

In  the  present  case,  there  is  good  ground  to 
presume  an  extinction  of  the  Mohawks  as  a 
separate  tribe.  From  the  time  of  the  Ameri- 
can war  down  to  the  trial,  we  hear  nothing  of 
the  three  trustees,  or  of  their  cestuis  que  trust. 
No  person,  during  all  that  lapse  of  time,  has 
appeared  under  that  release,  either  as  a  party 
or  a  reversioner,  to  deduce  any  title  or  claim 
founded  upon  it.  The  presumption  is,  there- 
fore, irresistible,  that  it  is  no  longer  a  subsist- 
ing title.  But  a  still  more  decisive  objection 
to  the  release  is,  that  it  does  not  appear  ever 
to  have  been  executed  by  Klock,  notwith- 
ing  his  name  is  mentioned  in  the  body  of  it ; 
and  no  subsisting  title,  under  the  patent,  is 
shown  to  have  existed  at  that  time  in  the 
387*]  other  *grantors.  The  possession  of  the 
Indians  from  1763  to  the  American  war,  was 
not  of  itself  sufficient  to  justify  an  inference 
of  a  title  derived  from  the  releasors,  because 
the  Indian  possession  was  merely  a  continua- 
tion of  that  which  had  existed  from  time  im- 
memorial. Nor  can  the  presumption  of  a 
deed  to  the  Indians  be  deduced  from  the  note 
or  memorandum  in  the  field  book  of  1764, 
since  the  presumption  is  rebutted  by  the  fact, 
that  in  12  or  14  years  after  that  time  the  In- 
dians abandoned  the  premises  and  have  never 
since  returned.  But  it  is  evident  that  the  field 
book  memorandum  alluded  to  the  release  of 
1763,  and  it  demonstrates  that  George  Klock 
never  was  a  party  to  the  release,  for  it  speci- 
fies the  names  of  the  actual  releasors.  There 
was,  then,  never  any  outstanding  title  as  against 
him  ;  and  the  other  parties  were,  for  aught 
that  appears,  strangers,  who  had  no  right  to 
give  a  release  ;  and  if  any  title  passed,  it  is 
not  now  a  subsisting  one,  since  the  Mohawk 
Indians  of  the  Canajoharie  Castle  have  long 
since  disappeared  from  the  face  of  the  coun- 
try. Etmm  periere  ruinai. 

Another  objection  to  the  plaintiff's  title  is 
deduced  from  an  exception  in  the  deeds  of 
1761  of  the  1,000  and  of  the  500  acres,  pre- 
viously conveyed  to  Schuyler.  In  what  part 
of  the  tract,  covered  by  the  patent,  these  two 
portions  of  land  had  been  previously  located, 
does  not  appear.  There  was  land  sufficient  to 
supply  them,  without  touching  any  part  of  the 
premises  ;  and  as  the  deeds  were  not  explicit, 
Klock,  the  grantee,  was  left  at  liberty  to  locate 
these  excepted  tracts  in  whatever  part  of  the 
patent  he  pleased,  as  against  every  other  person 
but  Schuyler.  Where  a  deed  may  enure  in  differ- 
ent ways,  the  grantee  shall  have  his  election 
which  way  to  take  it.  An  exception  in  a  deed 
is  always  to  be  taken  most  favorably  for  the 
grantee  ;  and  if  it  be  not  set  down"  and  de- 
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scribed  with  certainty,  the  grantee  shall  have 
the  benefit  of  the  defect. 

There  is,  then,  no  weight  in  this  objection, 
and  upon  a  full  consideration  of  the  case,  the 
court  are  of  opinion  that  *the  motion,  [*388 
on  the  part  of  the  defendant,  for  a  new  trial, 
must  be  denied. 

SPENCER,  J.,  having  been  formerly  con- 
cerned as  counsel  in  the  cause,  declined  to  give 
an  opinion. 

Rule  refused. 

Cited— 4  Johns.,  211 :  7  Johns.,  283 ;  8  Johns..  406 : 
12  Johns.,  245 ;  13  Johns.,  376 ;  5  Cow.,  130,  202 ;  7 
Cow.,  201;  3  Hill,  186;  5  Johns.,  Ch.,  553;  4  Paige, 
597  ;  5  N.  Y..  40;  48  N.  Y.,  271 ;  64  N.  Y.,  271 ;  8  Barb., 
277 ;  19  Barb.,  192 ;  34  Barb.,  568 ;  46  Barb.,  461 ;  6 
Rob.,  436;  95  TJ.  S.,  525;  46  Mo.,  437:  39  Mich.,  733; 
47  Mich.,  223,  224. 


JACKSON,  ex  dem.  LUDLOW  ET  AL., 

v. 
MYERS. 

Articles  of  Agreement — Covenant — Penalty — In- 
tention of  Parties — Bargain  and  Sale — Eject- 
ment— Evidence. 

A  writing  in  the  form  of  articles  of  agreement, 
and  containing  a  covenant  to  convey  lands,  and 
concluding  with  a  penalty  for  the  nonperformance 
of  the  covenant,  though  it  contained  words  of 
bargain  and  sale,  or  an  absolute  conveyance  inpre- 
senti,  to  one  of  the  parties  and  his  heirs,  was  held 
to  amount  to  no  more  than  an  agreement  to  con- 
vey. 

The  intent  of  the  parties,  when  apparent,  and  not 
repugnant  to  any  rule  of  law,  will  control  the 
technical  words  used  in  an  instrument. 

A  bargain  and  sale  of  land  to  A, "  to  hold  the  same 
to  A  in  trust  for  B  and  C,  their  respective  heirs  and 
assigns  forever,  in  fee-simple,"  creates  only  a  life 
estate  in  A,  and  at  his  death,  the  legal  estate  reverts 
to  the  heirs  of  the  grantor ;  and  B  and  C  can  only 
resort  to  a  court  of  equity  to  enforce  the  trust. 

A  use  in  a  bargain  and  sale  can  be  limited  only 
to  the  bargainee,  who  cannot  be  seized  to  any  other 
use  than  his  own. 

When  the  plaintiff  in  ejectment  claims  to  recover 
on  the  ground  of  prior  possession,  that  possession 
must  be  clearly  and  unequivocally  proved. 

The  payment  of  taxes,  and  the  execution  of  par- 
tition deeds,  are  not  evidence  of  an  actual  posses- 
sion, though  they  may  show  a  claim  of  title. 

Citations— Bac.,  tit.  Laws ;  Noy,  128 ;  1  T.  R.,  735 ; 
2  T.  R.,  739 ;  6  East,  530. 

THIS  was  an  action  of  ejectment,  for  lands 
in  the  town  of  Poughkeepsie,  in  the 
County  of  Dutchess,  and  part  of  a  tract  called 
the  Whitehouse  Tract. 

The  cause  was  tried  at  the  circuit  in 
Dutchess  County,  before  Mr.  Justice  Thomp- 
son, in  September,  1807. 

It  was  admitted  that  the.  defendants  pos- 
sessed part  of  the  premises  at  the  commence- 
ment of  the  suit. 

The  plaintiffs  proved  that  William  Ludlow 
took  possession  of  the  premises  in  the  spring 
of  1776,  and  remained  thereon  a  year  or  two  ; 
that  after  he  left  the  property,  one  M'Dougle 
went  into  possession  of  the  premises,  and  con- 
tinued thereon  until  the  year  1780 ;  that  one 
Lewis  was  in  possession  after  M'Dougle,  who 
said  that  he  held  under  the  Ludlows  ;  that  in 
1783  one  Chamberlain  was  in  possession,  and 
after  him  others  ;  that  in  1787  one  Joshua 
Carman  was  in  possession,  who  said,  in  1793, 
that  he  held  under  the  Ludlows.  He  remained 
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in  possession  until  the  year  1794.  when  he  sur- 
rendered it  to  the  Ludlows.  It  was  understood 
JJ8J)*]  *by  a  witness  that  Chamberlain  held 
under  the  Ludlows,  though  Chamberlain  did 
not  say  so.  An  agent  for  the  Ludlows  had  the 
charge  of  the  property,  and  in  1798  paid  the 
arrears  of  taxes  for  several  antecedent  years, 
as  such  agent,  and  has  paid  them  regularly 
since.  After  Carman  left  the  place  the  fences 
were  removed,  and  the  premises  lay  vacant 
and  uninclosed,  until  one  French  took  posses- 
sion, about  two  years  before  the  trial.  One 
Lawrence  Van  Kleeck  was  in  possession  about 
40  years  before  the  trial,  and  so  remained  until 
his  death,  which  was  in  1770  or  1771.  His 
eldest  son,  Baltus,  succeeded  to  the  possession 
on  the  death  of  his  father,  built  a  barn  on  the 
premises,  and  continued  there  until  William 
Ludlow  went  into  possession.  William  Lud- 
low  died  in  1784,  and  left  Carey  and  William 
W.  (two  of  the  lessors),  and  George  and  Gab- 
riel W.  his  sons  and  heirs.  George  died  in 

1797,  without  issue,  and  Gabriel  W.  died  in 
February,  1805,  leaving  the  three  other  lessors, 
his  children  and  heirs.     The  defendant  was  in 

Sossession  of    a  part  of    the  premises  under 
ane  Van   Kleeck,  about  three  or  four  years 
before  the  trial. 

The  plaintiff  further  proved  a  partition,  in 

1798,  of  the  tract,  under  the  statute,  between 
Gabriel  Ludlow,  William  Ludlow  and  Carey 
Ludlow,  of  the  one  part,  and  the   heirs  and 
devisees  of    Leonard  Van    Kleeck,   of    the 
other    part,    by    which     partition    50    acres 
of  one  tract  was  set  apart  to  the  Ludlows,  and 
the  other  moiety  of  it  left  undivided  between 
them  and  the  heirs  of  Leonard  Van  Kleeck. 
A  lot  containing  27  acres  was  also  divided  be- 
tween the    Ludlows   and    the   heirs  of    Van 
Kleeck.    In  1799  a  further  partition  was  made 
of  the  remaining  moiety,  between  the  Ludlows 
and  the  heirs  of  Van  Kleeck,  by  which  the 
former  took  three  fifths. 

The  defendant  read  in  evidence  an  agree- 
ment between  William  Ludlow  and  Baltus 
-Van  Kleeck,  dated  January  31,  1776,  which 
was  an  agreement  to  let  the  place  for  one 
year,  on  paying  the  rent  and  taxes. 
39O*]  *The  defendant  further  proved  that 
in  1774  the  premises  were  in  possession  of 
Baltus  Van  Kleeck,  who  built  a  house  there- 
on, and  his  son,  Lawrence  Van  Kleeck, 
resided  there  until  the  winter  of  1775  or  1776, 
and  remained  there  a  year,  when  he  left  the 
place  ;  that  M'Dougle  went  into  possession 
after  Ludlow  ;  that  Chamberlain  was  in  pos- 
session about  the  year  1784  and  1785 ;  that 
Baltus  Van  Kleeck  died  in  1784 ;  and  in  the 
autumn  of  1785  his  executors  sold  the  prem- 
ises at  auction,  which  were  purchased  by 
Joshua  Carman,  who  went  into  possession, 
claiming  the  property  as  his  own,  and  con- 
tinued to  reside  there  until  1794,  when  a  hur- 
ricane blew  down  the  house  ;  that  Carman  said 
he  owed  the  Ludlows  a  large  sum  of  money, 
and  that  they  released  the  debt,  in  considera- 
tion of  his  giving  up  the  possession  to  them  ; 
that  Lawrence  Van  Kleeck  was  the  possessor 
and  reputed  owner  at  least  46  years  before  the 
trial,  and  when  he  died,  in  1771,  his  son  Baltus 
succeeded  to  the  possession,  and  built  a  house, 
in  which  his  son  Lawrence  resided  until  his 
death,  in  1776  ;  that  Baltus  was  within  the 
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enemy's  lines  during  the  American  war  ;  that 
M'Dougle  was  in  possession  in  1777,  and  said 
that  he  was  put  into  possession  by  the  com- 
missioners or  sequestration  ;  that  one  Wood 
succeeded  M'Dougle,  and  Chamberlain  suc- 
ceeded Wood  ;  that  Chamberlain,  while  in 
possession,  said  that  he  paid  rent  to  John  Van 
Kleeck,  one  of  the  executors  of  Baltus  Van 
Kleeck.  John  Van  Kleeck  was  also  an  exec- 
utor of  Leonard  Van  Kleeck. 

The  plaintiff  then  proved  that  in  September, 
1794,  a  complaint  was  made  in  behalf  of  Jane 
Van  Kleeck  and  George  Ludlow,  against 
Joshua  Carman,  under  the  statute  against 
forcible  entries  and  detainers ;  that  he  was 
indicted,  and  traversed  the  indictment ;  but 
before  the  trial  a  settlement  took  place,  and 
the  plea  was  withdrawn,  and  the  indictment 
confessed  ;  that  on  the  12th  of  March,  1799, 
Baltus  Van  Kleek,  the  original  owner  of  the 
premises,  wrote  a  letter  to  Joshua  Carman, 
his  son-in-law,  stating  that  his  house  was  sold  at 
Poughkeepsie  to  George  Ludlow,  for  his  father 
and  his  brother  Gabriel,  for  £1,700.  and  that  he 
*must  let  Mr.  Ludlow  go  in  as  soon  [*30 1 
as  he  could  ;  that  on  the  12th  of  March.  1799, 
Baltus  Van  Kleeck  and  George  Ludlow 
entered  into  articles  of  agreement  under  their 
hands  and  seals,  in  which  Baltus,  for  the  con- 
sideration thereinafter  mentioned,  granted,  bar- 
gained, sold  and  conveyed  the  premises  to 
George  Ludlow,  to  hold  in  trust  for  William 
and  Gabriel  Ludlow,  their  heirs  and  assigns 
forever ;  and  Baltus  covenanted  to  make  a 
good  and  sufficient  deed  by  the  first  day  of 
May  following ;  in  consideration  whereof, 
George  Ludlow  covenanted,  that  he  and  Will- 
iam Ludlow,  or  one  of  them,  would  assign 
bonds  given  by  persons  in  the  County  of 
Dutchess  and  Albany  (including  Baltus  Van 
Kleeck's  bond  to  William  Ludlow),  to  the 
amount  of  £1,700,  and  the  parties  mutually 
agree  to  secure  the  said  lands  and  bonds,  to 
be  severally  conveyed  and  assigned,  against 
all  confiscations,  &c.  Baltus  Van  Kleeck 
agreed,  also,  that  the  bonds  to  be  taken  by  him 
in  part  payment,  were  a  bond  from  Baltus 
Van  Kleeck  to  William  Ludlow,  a  bond  from 
C.  Seabury  to  George  Ludlow,  a  bond  from 
E.  Bogardus  to  George  and  William  Ludlow  ; 
and  that  if  the  two  last  bonds  proved  bad,  or 
the  whole  should  fall  short  of  the  considera- 
tion money,  the  same  should  be  made  good, 
by  assigning  other  bonds,  &c.  For  the  true 
performance  of  the  grants  and  covenants,  each 
party  bound  himself  to  the  other  in  the  penal 
sum"  of  £500. 

The  plaintiff  also  produced  in  evidence  the 
will  of  George  Ludlow,  dated  the  17th  of  May, 
1797,  by  which  he  devised  all  his  estate  in  fee 
to  his  brother  William  W.,  one  of  the  lessors ; 
and,  also,  the  will  of  William  Ludlow,  dated 
the  19th  of  April,  1783,  by  which  he  empow- 
ered his  executors  to  sell  all  his  estate  in  fee  ; 
a  conveyance  from  the  executors  of  William 
Ludlow  to  Charles  Ludlow,  one  of  the  lessors, 
dated  the  6th  of  July,  1795,  for  the  considera- 
tion of  £563  2s.  for  parts  of  the  lots ;  a  con- 
veyance from  Charles  Ludlow  to  Gabriel  W. 
Ludlow,  Carey  Ludlow  and  William  W.  Lud- 
low, dated  the  6th  of  October,  1797. 

*The  jury  found  a  verdict  for  the  [*392 
plaintiff. 
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A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Messrs.  J.  Tallmadge  and  Etnott,  for  the  de- 
fendant. From  the  different  persons  put  into 
possession  of  the  premises,  by  the  commission- 
ers of  sequestration,  it  is  manifest  that  the 
title  of  Van  Kleeck  was  recognized  by  them, 
and  rent  was  paid  to  his  executors. 

The  defendant,  being  in  possession,  was  not 
bound  to  prove  a  title,  but  he  has  shown  an 
outstanding  title  ;  that  Lawrence  Van  Kleeck 
died  seized,  and  left  the  premises  to  his  son 
Baltus.  The  plaintiff,  having  failed  to  make 
out  a  possessory  title,  has  attempted  to  show  a 
paper  title ;  but  the  instrument  executed  in 
1779,  between  Baltus  Van  Kleeck  and  George 
Ludlow,  and  set  up  by  the  lessors,  was  a  mere 
agreement  or  covenant  to  convey,  and  not  an 
actual  conveyance.  In  construing  deeds  or 
instruments,  the  intent  of  the  parties  is  more 
to  be  regarded  than  the  words.  (4  Bac.  Abr., 
160—164  ;  Leases,  K.  Noy,  128 ;  1  Term  Rep., 
735 ;  2  Term  Rep.,  739  ;  1  Bro.  Ch.  Rep.,  397 ; 
5  Term,  163;  Shep.  Touch.,  84;  3  Atk.,  136; 
1  Lev.,  55 ;  1  Sid.,  82 ;  1  Keble,  160,  225,  274 ; 
Shep.  Touch.,  514;  Plowd.,  160  b;  6  East, 
530.)  Thus,  where  the  most  proper  and  au- 
thentic words  to  describe  a  present  lease  for 
years  are  made  use  of,  yet  if,  upon  the  whole 
deed,  there  appears  no  such  intent,  but  that 
the  writing  was  merely  preparatory  and  rela- 
tive to  a  future  lease  to  be  made,  the  law  will 
disregard  the  words,  and  construe  the  instru- 
ment according  to  the  manifest  intent  of  the 
parties.  But  should  this  be  regarded  as  a  deed 
or  personal  conveyance,  what  would  be  its 
operation  ?  If  it  has  any  operation  at  all,  it 
can  only  be  as  a  bargain  and  sale  at  common 
law.  Since  the  statute  of  uses,  the  bargain  is 
said  to  vest  the  use,  and  the  statute  the  posses- 
sion. But  the  use  must  vest  in  the  bargainee 
before  the  statute  can  vest  the  possession.  (2 
Wooddeson,  246;  Cro.  Jac.  696.)  To  raise  a 
use,  there  must  be  a  valuable  consideration  in 
monev.  Nor  can  a  use  be  executed  upon  a 
use.  (Saunders,  316  ;  1  Leo.,  148  ;  2  Bl.  Com., 
335;  Gilb.,  194.)  The  statute  cannot  have  a 
double  operation.  On  a  bargain  and  sale,  no 
use  can  be  declared  but  what  the  law  creates 
(1  Co.,  176.  177;  Bac.  Abr.,  57,  Uses,  E);  and 
the  use  vests  only  in  the  person  who  gives  the 
consideration  (Saund.,  313-315  ;  Shep.  Touch., 
509,  510  ;  Littleton,  sec.  60  ;  Co.  Litt.,  49  a);  and 
the  bargainee  is  seized  only  to  his  own  use,  and 
393*]  not  to  the  use  of  another.  *Again,  a  bar- 
gain and  sale  to  a  person  generally,  creates 
only  an  estate  for  life  ;  for  since  the  statute  has 
transferred  the  possession  to  the  use,  uses  are 
governed  by  the  rules  of  common  law,  and  no 
fee-simple  can  be  created  without  the  word 
"heirs."  (1  Co.,  100;  1  And.,  35;  3  Keble, 
317;  8  Co.  Rep.,  94  a;  1  Co.,  87;  T.  Raym., 
287  ;  Saunders,  115  ;  Vaugh,  49.) 

But  admitting  that  there  are  words  which, 
if  taken  by  themselves,  would  amount  to  a 
bargain  and  sale,  yet  if  the  whole  instrument 
is  taken  together,  and  the  intention  is  regarded, 
it  is  clear  that  this  is  a  mere  agreement  for  a 
conveyance.  In  1779,  the  uniform  mode  of 
conveying  a  fee  was  by  lease  and  release.  The 
words  "article  of  agreement"  clearly  show  that 
no  present  conveyance  was  intended. 

Messrs.  Ha^ison  and  J.  Radcliff,  contra.  The 
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words  of  the  deed  clearly  import  a  convevance 
in  pretsenti,  and  a  covenant  for  further  assur- 
ance, which  is  usually  inserted  in  deeds.  The 
consideration  was  sufficient.  The  bonds  and 
mortgages  may  be  regarded  as  money ;  they 
were  in  the  power  of  the  Ludlows,  and  it  is 
not  essential  that  the  consideration  should 
move  from  the  person  to  whom  the  sale 
is  made.  A  covenant  to  pay  the  consider- 
ation money  at  a  future  day,  is  sufficient. 
(Dyer,  337  a.)  It  is  true  that  the  legal  use  can 
arise  only  to  the  bargainee ;  but  there  is  a  lim- 
itation to  the  use  of  the  bargainee,  for  the 
words  "their  respective  heirs"  may  apply  as 
well  to  the  bargainee  as  to  the  cesluis  que  trust. 

At  least,  here  is  an  agreement  to  convey  the 
land  to  the  lessors  of  the  plaintiff,  which,  it  is 
admitted,  gave  them  an  equitable  title,  under 
which  possession  was  taken,  and  has  been  kept 
up  for  near  30  years.  After  a  lapse  of  30  years, 
a  conveyance  may  be  presumed  to  have  been 
made  pursuant  to  that  agreement.  As  against 
trespassers  and  intruders,  every  presumption 
ought  to  be  made  in  favor  of  the  lessors. 

Again,  as  the  lessors  entered  under  Van 
Kleeck,  the  real  owner,  their  possession  ought 
to  be  coupled  with  the  title  of  Van  Kleeck,  and 
be  protected  by  it  against  wrong-doers.  It  is 
not  necessary  for  the  plaintiff  to  show 
*an  uninterrupted  actual  possession  of  (*394 
the  land.  It  is  enough  that  the  lessors  have 
exercised  acts  of  ownership,  and  have  invari- 
ably claimed  and  asserted  their  right.  There 
has  been,  in  fact,  a  possession  in  the  lessors 
and  by  those  under  whom  they  claim,  from 
1779  until  about  two  years  before  the  trial  of 
the  cause.  Carman  was  the  only  person,  ex- 
cept the  Ludlows,  who  claimed  to  hold  under 
Van  Kleeck,  and  he  relinquished  to  them  all 
his  claim,  so  that  they  became  entitled  to  the 
whole  right  of  possession  which  belonged  to 
Baltus  Van  Kleeck.  In  the  case  of  Jackson,  ex 
dem.  Murray  &  Bowen,  v.  Hazen  (2  Johns. ,  22), 
it  was  decided  that  a  peaceable  possession  for 
three  years  was  sufficient  to  enable  the  plaint- 
iff to  recover  in  ejectment,  against  one  who 
entered  without  any  color  of  right.  A  mere 
trespasser  or  intruder  ought  not  to  compel  a 
person  who  claims  title  to  prove  a  regular  title. 
A  possession  is  enough,  prima  fade,  to  entitle 
the  plaintiff  to  recover  in  ejectment.  (2  Lil. 
Ab.,  128;  2  Saund.,  112.)  A  priority  of  pos- 
session in  the  plaintiff  will  prevail  against  a 
defendant  who  shows  no  title. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  must  recover  in 
this  case,  either  on  the  strength  of  the  deed  of 
the  12th  of  March,  1779,  or  of  their  possession 
of  the  premises  prior  to  the  entry  of  the  de- 
fendant. They  have  shown  no  title  but  what 
is  to  be  deduced  from  one  or  other  of  these 
sources. 

1.  The  deed  produced  does  not  appear  to  be 
sufficient  to  give  them  the  title  in  question. 
Considering  it  in  all  its  parts,  it  is  to  be  taken 
as  a  mere  article  of  agreement,  and  not  a  con- 
veyance of  an  estate.  It  purports,  by  its  formal 
commencement,  to  be  only  articles  of  agree- 
ment, and  it  concludes  by  binding  the  parties 
to  each  other,  in  a  penalty  for  the  performance 
of  the  grants  and  covenants  in  the  deed.  It  is 
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well  understood,  that,  as  early  as  the  year  1779, 
the  form  of  conveyance  in  this  State  was  by 
lease  and  release,  and  that  this  had  been  the 
universal  practice  during  the  colonial  govern- 
ment, a  practice  which  continued  until  the 
31)5*]  abolition  of  the  British  statutes,  in  *the 
year  1788.  It  was  the  generally-received  opin- 
ion at  that  day,  that  a  bargain  and  sale  required 
enrollment,  and  this  usage  and  opinion 
(whether  correct  or  not,  is  perfectly  immater- 
ial) is  a  strong  indicium  of  the  understanding 
of  the  parties  to  this  deed  that  no  estate  was 
intended  to 'be  conveyed.  There  was  no  con- 
sideration paid  or  acknowledged,  but  only  an 
agreement  that  bonds  should  thereafter  be  as- 
signed, and  there  was  a  mutual  covenant  to 
secure  the  lands  and  bonds  "to  be  conveyed 
and  assigned"  from  forfeiture  and  confiscation. 
After  this,  who  can  doubt  of  the  intent  ?  The 
intent,  when  apparent  and  not  repugnant  to 
any  rule  of  law,  will  control  technical  terms; 
for  the  intent,  and  not  the  words,  is  the  essence 
of  every  agreement.  In  the  exposition  of  deeds, 
the  construction  must  be  upon  the  view  and 
comparison  of  the  whole  instrument,  and  with 
an  endeavor  to  give  every  part  of  it  meaning 
and  effect.  The  rule  as  to  leases,  according  to 
Lord  Chief  Baron  Gilbert  (Bacon,  tit.  Leases, 
&c.),  is,  that  though  the  most  proper  form  of 
words  be  used  to  describe  and  pass  a  present 
lease  for  years,  yet,  if  upon  the  whole  deed 
there  appears  no  such  intent,  and  that  it  is  only 
preparatory  and  relative  to  a  future  lease  to  be 
made,  the  law  will  rather  do  violence  to  the 
words  than  break  through  the  manifest  intent. 
The  case  of  Sturgion  v.  Dorothy  (Noy,  128)  is 
directly  to  this  point.  There  was  in  that  case 
an  article  of  agreement  to  lease  a  place  for  50 
years,  and  the  words  were  in  the  present  tense, 
and  with  the  form  of  an  immediate  demise ; 
but  as  the  'intent  from  another  part  of  the 
same  paper  appeared  to  be  that  the  agreement 
should  only  be  executory,  the  court  ruled  that 
it  was  not  a  lea^e,  but  only  an  agreement  for  a 
lease.  The  like  decision  was  made  in  the 
modern  cases  of  Goodtitte  v.  Way,  and  of  Doe 
v.  Clare  (1  Term,  735 :  2  Term,  739);  and  in  one 
of  those  cases  the  decision  in  Noy  was  recog- 
nized as  law.  The  same  rule  of  construction 
has  been  applied  to  cases  where  a  life  estate  was 
in  question.  It  was  determined  in  Doe  v.  Smith 
396*]  (6  East,  530),  that  where  the  *whole 
instrument  imported  that  something  ulterior 
to  the  agreement  was  to  be  done  by  way  of  a 
regular  lease,  it  showed  the  intent  to  be,  not- 
withstanding the  words  of  the  demise  appeared 
to  be  in  presenti,  that  the  writing  was  only  to 
operate  as  an  agreement  for  a  lease,  and  not 
as  the  lease  itself.  But  the  case  of  Foster  v. 
Foster  (1  Lev.,  55;  1  Sid.,  82)  is  much  more 
analogous  than  any  which  has  been  mentioned. 
The  deed  in  that  case  respected  an  estate  in 
fee,  and  began  with  the  like  form  of  com- 
mencement as  the  deed  in  the  present  case, 
and  used  the  like  words  denoting  an  immediate 
conveyance ;  but  the  court  held  that  the  ar- 
ticles did  not  raise  nny  use,  but  rested  only  in 
covenant ;  that  it  was  only  an  agreement  pre- 
paratory to  a  further  assurance,  and  that  no 
fee  passed. 

These  cases  sufficiently  establish  the  rule  of 
construction,  and  though  a  deed  may  in  one 
part  use  the  formal  and  apt  words  of  convev- 
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ance,  yet  if,  from  other  parts  of  the  instrument 
taken  and  compared  together,  it  appears  that 
a  mere  agreement  for  a  conveyance  was  all 
that  was  intended,  the  intent  shall  prevail. 

If,  however,  we  were  to  give  this  article  of 
agreement  the  force  and  effect  of  a  technical 
bargain  and  sale,  it  is  evident  that  only  a  life 
estate  was  conveyed  to  George  Ludlow  ;  and 
that  the  cestui*  que  trust,  if  they  had  any 
remedy,  after  the  death  of  Ludlow,  to  enforce 
the  trust,  were  under  the  necessity  of  resorting 
to  a  court  of  equity  to  obtain  it.  The  legal 
estate  reverted  back  to  the  heirs  of  Baltus  \  an 
Kleeck.  The  reversion  in  fee  was  clearly  in 
the  bargainer,  for  want  of  words  of  inherit- 
ance. Whenever  the  use  limited  by  a  deed 
expires  or  cannot  vest,  it  returns  back  to  him 
who  raised  it,  and  a  use  upon  a  bargain  and 
sale  cannot  be  limited  to  any  other  person  than 
the  bargainee.  He  cannot  be  seized  of  the  land 
to  any  other  use  than  his  own.  The  trust 
created  in  this  case  was  exclusively  within  the 
cognizance  of  the  Court  of  Chancery.  It  is, 
therefore,  a  most  obvious  conclusion  that  the 
paper  title  set  up  by  the  lessors  must  fall  to 
the  ground. 

*2.  The  next  point  in  this  case  is  [*397 
whether  the  lessors  made  out  a  title  by  pos- 
session. 

It  appears  that  Baltus  Van  Kleeck  was  the 
original  owner  of  the  premises.  He  acquired 
a  title  by  descent  cast  from  his  father  Law- 
rence, and  he  was  in  the  peaceable  possession 
at  the  commencement  of  the  American  war. 
The  legal  title  must  still  reside  in  his  heirs, 
except  so  far  as  it  may  be  deemed  to  be  lost  or 
weakened  by  the  possession  of  the  Ludlow 
family.  After  a  careful  examination  of  the 
facts,  I  cannot  perceive  that  the  lessors  of  the 
plaintiff  have  made  out  a  right  of  possession. 
William  Ludlow  entered  in  the  year  1776,  as  a 
tenant  under  Baltus  Van  Kleeck,  and  he  re- 
mained there  for  a  year,  and  then  left  the 
premises.  M'Dougle  succeeded  him,  and  said 
that  he  was  put  in  possession  by  the  commis- 
sioners of  sequestration.  Here  was  still  a 
possession  continued  under  the  title  of  Van 
Kleeck,  by  public  officers,  assuming  the  pos- 
session as  belonging  to  Van  Kleeck,  who  had 
withdrawn  within  the  British  lines.  M'Dougle 
was-  succeeded  by  Lewis  or  Wood,  and  he  by 
Chamberlain,  who  was  in  possession  in  1784 
and  1785,  and  paid  rent  to  one  of  the  executors 
of  Baltus  Van  Kleeck.  In  1785  the  executors 
of  Baltus  sold  the  premises  at  auction,  and 
Carman  purchased  and  took  possession  under 
that  title,  and  held  the  premises  until  the  year 
1794,  when  we  first  hear  of  any  recognition  of 
a  title  in  the  Ludlow  family,  and  it  is  from 
that  time  only  that  any  title  by  possession  can 
be  deduced.  The  fact  mentioned  by  one  of 
the  witnesses  for  the  plaintiffs,  that  Lewis, 
who  was  in  possession  after  M'Dougle,  said 
that  he  held  under  the  Ludlow  j,  cannot  have 
much  weight.  It  is  probable  there  must  have 
been  some  mistake  on  this  point,  as  the  pos- 
session and  title  of  Van  Kleeck  seem  after- 
wards to  have  been  regularly  continued  down 
and  acknowledged  until  the  controversy  which 
took  place  with  Carman,  in  1794.  The  pos- 
session of  the  Ludlows  since  the  year  1794 
was  equivocal,  and  not  sufficient  to  support 
any  *title  founded  upon  possession  f*3J)8 
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alone.  About  the  time-that  Carman  acknowl- 
edged their  title,  he  quitted  the  possession,  and 
from  that  time  until  the  entry  of  the  defend- 
ant, the  premises  were  left  vacant  and  unin- 
closed.  The  payment  of  taxes,  and  the  parti- 
tions made  by  the  Ludlow  family,  were  not 
evidence  of  actual  possession,  though  they 
may  have  been  of  a  claim  of  title.  The  lessors 
of  the  plaintiff,  therefore,  failed  to  support  a 
right  founded  on  possession,  and  the  defend- 
ant showed  an  outstanding  title  in  the  legal 
representatives  of  Bultus  Van  Kleeck. 

The  court  are,  accordingly,  of  opinion  that 
the  verdict  was  against  evidence,  and  ought 
to  be  set  aside. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment, gave  tib  opinion. 

Rule  granted.1 

Cited  in— 10  Johns.,  a56 ;  13  Johns.,  235 ;  15  Johns., 
351 ;  16  Johns.,  175,  304 ;  4  Wend.,  67 :  5  Denio,  232 ;  26 
Hun,  381;  19  Abb.  Pr..  457;  2  Abb.  N.  8.,  312;  1  Rob., 
i)6;  37  Ohio  St.,  141. 


•  3»9»]     *BAILEY  AND  BOGERT 


OGDEN  AND  OGDEN. 

Statute   of    Frauds — Entry    by    Vendor — Not 
Signed — Delivery — Condition  of  Sale — Witness. 

An  entry  made  by  the  vendor  of  goods,  in  his 
book  of  sales,  of  the  name  of  the  purchaser,  and  the 
terms  of  the  contract  of  sale,  which  was  read  to  the 
agent  of  the  vendee,  who  made  the  purchase,  and 
assented  to  by  him  as  correct,  was  held  not  to  be  a 
.sufficient  memorandum  in  writing,  within  the  stat- 
ute of  frauds,  it  not  being  signed  by  the  party  to  be 
-charged,  or  by  his  agent. 

Whether  the  vendor  is  bound  by  such  amemoran- 
•dum,  so  that  the  vendee  could  enforce  the  contract 
asrainst  him?  Qiicere. 

The  form  of  the  memorandum  of  the  bargain  is 
not  material,  but  it  must  state  the  contract  with 
reasonable  certainty,  so  that  the  substance  of  it  can  j 
be  understood  from  the  writing  itself,  without  hav- 
ing recourse  to  parol  proof. 

An  actual  delivery  of  goods,  or  of  a  part  of  them, 
is  not  always  required  by  the  statute  of  frauds,  but 
a  virtual  or  constructive  delivery  may  be  sufficient. 
Those  circumstances  which  ought  to  be  held  tanta- 
mount to  an  actual  delivery,  ought,  however,  to  be 
.so  strong  and  unequivocal  as  to  leave  no  doubt  of 
the  intent  of  the  paVties.  An  agreement  with  the 
vendor  about  the  storage  of  the  goods,  and  the  de- 
livery by  him  of  the  export  entry  to  the  agent  of 
the  vendee,  were  held  not  to  be  sufficiently  certain 
to  amount  to  a  constructive  delivery,  or  to  afford 
.an  Indicium  of  ownership. 

Where  the  vendor  of  goods  on  a  credit,  required 
notes  of  the  vendee  with  approved  indorsers.  which 
was  agreed  to  by  the  agent  of  the  vendee,  as  one  of 
the  terms  of  the  contract  of  sale,  it  seems  that  the 

1.— A  new  trial  was  also  granted  in  the  case  of 
Jackson,  ej' r/em.  Ludlow  et  al.,  v.  French,  depend- 
ing on  the  same  question. 


contract  of  sale  is  not  complete,  until  the  princi- 
pal, or  vendee  himself,  has  assented  to  the  giving  of 
indorsed  notes,  and  the  indorsers  have  been  named 
and  approved. 

Whether  an  agent,  who  is  authorized  to  purchase 
goods  at  a  certain  price,  upon  a  certain  credit,  can 
stipulate,  so  as  to  bind  his  principal,  to  give  indors- 
ed notes  or  security  'i  Quere. 

An  agent  or  broker,  authori/xni  to  purchase  goods 
on  certain  terms,  is  a  comptent  witness,  in  a  suit 
between  the  vendor  and  the  vendee,  though  he  has 
exceeded  his  authority. 

Citations-2  Ch.  Cas.,  164;  Powell  Cont.,  288;  5 
Vin.  Abr.,  527,  pi.  17;  1  Ves.,  82;  8  Bro.  Ch.,  162;  3 
Atk.,  503  ;  6  East,  307 ;  7  Ves.,  265  ;  9  Ves.,  234,  351 ;  1 
Esp.,  190;  2Cai.,  120.;  1  Shoales  &  L.,  20;  Free.  Ch., 
560;  3  Atk.,  503;  1  Ves..  Jun.,  333:  1  Bos.  &  P.,  N 
R.,  252 ;  2  Esp.,  598 ;  Rob.  Fraud.  Conv.,  174-183 ;  1 
East,  192 ;  2  Cai.,  44 :  2  Johns..  16 ;  7  T.  R..  480. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration stated  a  special  agreement,  that 
the  plaintiffs,  on  the  14th  December,  1804,  be- 
ing possessed  of  a  quantity  of  sugars,  did,  at 
the  instance  and  request  of  Francis  Huguet, 
the  broker  of  the  defendants,  sell  to  them,  and 
they,  by  their  broker,  bought  184  boxes  of 
white  sugars,  at  $16.25  per  100  weight,  and 
also  205  boxes  and  1  hogshead  of  brown  sugars, 
at  $12.50  per  100  weight,  upon  the  following 
terms  and  conditions :  That  the  same  were 
to  be  paid  for  in  two  equal  payments,  the  one 
half  at  60,  and  the  other  half  at  90  days,  for 
which  promissory  notes,  with  indorsers,  were 
to  be  given,  and  the  debentures  for  the  sugars 
received  by  the  plaintiffs  in  part  payment ; 
that  the  sugars  were  to  remain  in  the  store  of 
the  plaintiffs  for  the  defendants,  who  were  to 
pay  two  shillings  per  box  per  month,  for  stor- 
age, until  removed.  There  was  an  averment 
of  the  delivery  *of  the  sugars,  and  a  [*4OO 
demand  of  the  notes ;  and  a  breach  alleged, 
that  the  same  were  not  given,  nor  the  money 
paid,  &c.  The  cause  was  tried  at  the  sittings, 
in  New  York,  before  Mr.  Justice.  Tompkins, 
and  a  special  jury  of  merchants. 

At  the  trial,  the  depositions  of  Walter  Willis, 
a  witness,  was  read,  who  deposed  that  he  had 
lived  as  a  clerk  with  the  plaintiffs,  since  De- 
cember, 1799  ;  that  at  several  times  prior  to  the 
13th  of  December,  1804,  Huguet,  who  acted 
as  a  broker  for  the  defendants,  called  at  the 
store  of  the  plaintiffs,  to  look  at  some  sugar, 
with  a  view  to  purchase  it  for  the  defendants  ; 
that  on  the  13th  or  14th  of  December,  1804 
(and  he  rather  thought  it  was  the  13th),  Huguet 
called  again,  and  after  some  conversation 
with  the  plaintiffs,  finally  and  absolutely 
purchased  160  boxes  of  white,  and  190 
boxes  of  brown  sugar,  which  had  been  im- 
ported from  the  Havana,  in  the  schooner  Mary 
Ann,  and  arrived  in  New  York  the  6th  No- 
vember, 1804  ;  and  also  14  boxes  and  1  hogs- 
head of  brown  sugar,  and  24  boxes  of  white 


NOTE.— Sales— Statute  of  frauds— Memorandum  in 
writing  —  What  sufficient— Signing— Delivery  of 
property. 

Signature  by  the  party  nought  to  T>e  charged  is  gen- 
erally held  sufficient.  One  who  makes  a  written 
proposition  is  bound  by  an  oral  acceptance  of  the 
;same.  Justice  v.  Lang,  42  N.  Y.,  493 ;  Sanborn  v. 
Flagler,  9  Allen,  474 ;  Williams  v.  Robinson,  73  Me., 
186;"  Reus  v.  Picksley,  1  L.  R.  Ex.,  342;  Mason  v. 
Decker,  72  X.  Y,,595;  Dresel  v.  Jordan,  104  Mass., 
407;  Newby  v.  Rogers,  40  Ind.,  9. 

Ivory  v.  Murphy,  36  Mo.,  534:  Thayerv.  Luce,  22 
Ohio  St.,  62  ;  Grover  v.  Warfleld,  50  Ga.,  644;  Hun- 
ter v.  Giddings,  97  Mass.,  41;  Weightman  v.  Cald- 
well,  4  Wheat.,  &j. 

See,  however,  Lanz  v.  McLaughlin,  14  Minn.,  72 ; 
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Wemple  v.  Knoff,  15  Minn.,  440. 

It  has  generally  been  held  necessary  that  the 
memorandum  should  state  which  party  was  vendor 
and  which  vendee.  This,  however,  was  denied  in 
Salmon  Falls  Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.), 
446.  See  Graf  ton  v.  Cummings,  99  U.  S.,  100 ;  Calk- 
ins v.  Falk,  1  Abb.  Ct.  App.Dec.,  291;  Sanborn  v. 
Flagler,  9  Allen,  474 ;  Nichols  v.  Johnson,  10  Conn., 
192;  Sale  v.  Lambert,  18  Eq.,  1. 
As  to  what  is  a  signing,  see  Palmer  v.  Stephens, 

!  1  Denio,  471. 

1     As  to  what  constitutes  a  delivery  to  take  a  con- 

i  tract  of  sale  out  of  the  statute ,  of  frauds,  see  a  full 
discussion  of  the  question  in  Rodgers  v.  Phillips, 
40  N.  Y.,  519 ;  also  Jennings  v.  Webster,  7  Cow.,  256; 

;  Hunn  v.  Bowne,  2  Cai.,  38. 
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sugar,  which  had  been  imported  in  the  sloop 
Caroline,  on  the  29th  of  October,  1804;  that 
the  prices  and  terms  were  agreed  on  ;  that  he 
agreed  to  give  the  defendants'  notes  indorsed 
at  60  and  90  days,  but  that  the  debentures  on 
the  sugars  were  to  be  received  in  part  pay- 
ment ;  that  Huguet  requested  that  the  sugars 
might  remain  in  the  store,  and  that  he  would 
pay  storage  for  them  ;  and  it  was  agreed  that 
the  sugars  should  remain,  and  that  the  storage 
should  commence  after  the  expiration  of  the 
current  month.  The  price  of  storage  was  fixed 
at  2  shillings  per  box  ;  the  month's  storage  for 
the  sugars  imported  in  the  Mary  Ann  ended  on 
the  8th  of  January,  and  for  those  imported  in 
the  Caroline  on  the  30th  of  December. 

An  entry  of  the  sale,  and  the  terms,  was 
made  by  one  of  the  plaintiffs,  in  a  memoran- 
dum book,  and  the  entry  read  to  Huguet. who 
said  it  was  correct.  Huguet  then  requested 
the  plaintiffs  to  give  him  a  minute  of  the  im- 
port entries,  to  enable  the  defendants  to  make 
40 1*]  an  export  entry  *of  the  sugars,  in  order 
to  obtain  the  drawback  ;  and  one  of  the  plaint- 
iffs gave  to  Huguet  such  a  minute.  The  mem- 
orandum book,  together  with  the  other  books 
of  the  plaintiffs,  and  the  sugars  and  store,  were 
destroyed  by  fire,  on  the  18th  of  December, 
1804.  Two  or  three  days  after  the  fire,  the 
witness,  on  being  requested  by  the  plaintiffs, 
made  a  memorandum  relative  to  the  sale,  to 
the  best  of  his  recollection.  He  further  stated 
that  it  was  a  general  practice  with  the  plaint- 
iffs not  to  give  bills  of  parcels  for  goods  sold 
until  they  were  delivered,  or  until  they  re- 
ceived the  money  or  notes  for  which  they  were 
sold  ;  that  Huguet,  in  the  character  of  broker, 
had,  before  the  above  sale,  purchased  goods 
from  the  plaintiffs  for  the  defendants  ;  that 
the  plaintiffs  required  indorsed  notes,  because 
the  sum  was  large,  and  they  were  acting  as 
factors  for  others,  and  the  sugars  were  sold  by 
them  as  agents  or  factors  for  foreign  cor- 
respondents ;  that  Huguet  wanted  the  plaintiffs 
to  take  the  notes  without  an  indorser,  but  they 
refused. 

The  book-keeper  of  the  plaintiffs,  and  an- 
other clerk,  testified  to  the  same  facts. 

The  three  witnesses  said  that  no  mention 
was  made,  in  any  of  the  conversations  between 
Huguet  and  the  plaintiffs,  whether  the  defend- 
ants were  to  be  at  liberty  to  remove  the  sugars 
before  the  delivery  of  the  notes  ;  nor  was  there 
any  conversation  as  to  the  person  who  was  to 
be  the  indorser  of  them  ;  nor  whether  the 
sugars  were  sold  according  to  the  import  weight 
or  not. 

Several  merchants  who  were  called  as  wit- 
nesses testified  that  it  is  a  common  practice,  in 
dealing  with  respectable  merchants,  to  deliver 
the  goods  before  calling  for  the  notes,  whether 
they  are  to  be  indorsed  or  not,  without  pre- 
viously inquiring  who  is  to  be  the  indorser  ; 
that  it  is  not  usual  to  stipulate  for  storage  un- 
til the  bargain  is  complete,  and  they  never 
heard  of  an  instance  of  the  minute  of  the  im- 
port entry  of  goods  being  delivered,  until  after 
the  goods  were  sold. 

4O2*]  *The'  plaintiffs,  pursuant  to  a  writ- 
ten notice,  called  on  the  defendants  to  produce 
two  letters  written  by  one  of  the  defendants, 
the  one  dated  the  llth  of  December,  1804,  at 
Philadelphia,  and  directed  to  Andrew  B.  Lyde, 
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in  JNew  York,  his  clerk,  and  the  other  from 
the  xime  to  the  same,  dated  the  13th  of  De- 
cember, and  also  the  minute  of  the  import  en- 
try delivered,  which  were  produced  ;  and  the 
deposition  of  the  said  Lyde  was  read,  who- 
stated  that  for  four  years  past  he  had  lived 
with  the  defendants  as  a  clerk  ;  that  in  No- 
vember, 1804,  the  defendant  R.  Ogden  left 
New  York  for  Europe,  and  on  the  2d  of  De- 
cember, 1804,  the  defendant  J.  Ogden  left  New 
York  for  Philadelphia,  having  been  previous- 
ly, as  the  defendant  J.  Ogden  said,  in  treaty 
with  the  plaintiffs  for  the  purchase  of  sugars  ; 
that  he  heard  the  defendant  J.  Ogden  autho- 
rize Huguet  to  purchase  the  sugars  at  a  limit- 
ed price,  at  $12.50  for  the  brown,  and  $16.25- 
for  the  white  sugars,  on  a  credit  of  60  and  90 
days ;  that  neither  the  deponent  nor  any  other 
person  had  any  discretionary  authority  from 
J.  Ogden  on  the  subject ;  that  on  the  12th  of 
December  he  received  from  J.  Ogden  a  letter, 
in  which  he  said  :  "In  respect  to  the  sugars 
of  Bailey  &  Bogert,  I  think  it  is  probable  they 
will  conic  to  our  price,  say  $12.25,  and  $16.25, 
at  60  and  90  days  ;"  and  on  the  13th  of  Decem- 
ber he  received  another  letter  from  J.  Ogden, 
in  which  he  said:  "Huguet  may  now  buy 
the  sugars  of  Bailey  &  Bogert,  if  he  can,  on 
the  terms  they  offered,  say  $12.50,  and  $16.25, 
at  60  and  90  days'  credit ;"  that  on  the  same 
day  he  showed  the  last  letter  to  Huguet,  and 
authorized  him  to  make  the  purchase  of  the 
plaintiffs,  on  the  terms  therein  specified  ;  that 
on  the  same  day  Huguet  told  him  that  the 
plaintiffs  had  agreed  to  let  him  have  the  sugars 
on  the  above  terms,  but  demanded  indorsed 
notes  ;  that  this  condition  occasioned  some  sur- 
prise to  the  deponent,  and  he  told  Huguet  he 
had  no  authority  to  say  that  the  defendants 
would  give  an  indorser  ;  that  the  deponent  told 
Huguet  that  the  defendant  J.  *Ogden  [*4O3 
would  be  in  town  in  a  day  or  two,  and  call  on 
the  plaintiffs  ;  that  all  further  negotiation  was 
considered  as  at  an  end  till  his  return,  and  he 
heard  nothing  further  on  the  subject  until 
after  the  fire  ;  that  when  the  deponent  shut  up 
the  counting  house  of  the  defendants,  on  the 
evening  of  the  17th  of  December,  J.  Ogden 
had  not  yet  returned  from  Philahelphia,  nor 
did  he  hear  of  his  arrival  until  the  morning" 
after  the  fire  ;  that  on  the  20th  of  March,  1805, 
one  of  the  plaintiffs  called  on  J.  Ogden  for 
payment  of  the  sugars,  who  denied  the  pur- 
chase ;  that  the  defendants  have  never,  to  his 
knowledge,  been  asked  for,  or  given  an  in- 
dorser ;  that  Huguet  was  usually  employed  by 
J.  Ogden  in  purchasing  sugars  and  other  goods, 
and  had  made  frequent  purchases  for  him  be- 
fore the  above  transaction  ;  that  it  was  the  gen- 
eral practice  for  the  defendants  to  give  instruc- 
tions to  Huguet  with  respect  to  such  purchases, 
and  for  Huguet  to  report  before  the  bargain 
was  concluded. 

Francis  Huguet,  who  was  sworn  as  a  wit- 
ness on  the  part  of  the  defendants,  said  that 
on  the  14th  of  December,  1804,  a  clerk  of  the 
defendants  requested  him  to  buy  the  sugar  on 
the  terms  mentioned  in  their  letter  ;  that,  he 
went  to  the  plaintiffs,  who  offered  them  on 
those  terms,  with  an  approved  indorser  ;  that 
he  replied  that  he  did  not  believe  that  the  de- 
fendants would  object  to  satisfy  them  as  to  the- 
indorser,  but  that  was  not  his  order,  and  that,. 
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J.  Ogden  would  be  in  town  on  Monday  ;  that 
he  wrote  with  his  pencil,  in  his  memorandum 
book,  as  follows  : 

"  14th  December, 
"J.  Ogden  &  Co.  -  Bailey  &  Bogert, 


90  day,. 

"  Debenture  part  pay." 

That  the  plaintiffs  said  they  would  not  consent 
to  sell  the  sugar  without  an  indorser  ;  that  on 
the  next  day  the  plaintiffs  read  to  him  the 
memorandum  which  they  had  made  the  day 
before,  thus  : 
4O4*]  *"  14th  December. 

"  Sold  Huguet,  for  J.  Ogden  &  Co.,  notes 
with  approved  indorser,        boxes   white, 
do.  brown  Havana  sugars,  at  12£  for  brown, 
and  16J  for  white,  payable  at  60  and  90  days  ; 
debenture  we  will  receive  in  part  payment." 

That  he  said  to  them  it  was  right,  but  in  re- 
spect to  the  indorser,  he  said  that  J.  Ogden 
will  be  in  town  on  Monday,  and  you  will  fix 
it  with  him  ;  that  he  went  and  told  the  clerk 
of  the  defendants  that  the  plaintiffs  demanded 
an  indorser,  who  replied  that  he  had  no  order 
about  that,  and  it  must  be  left  to  J.  Ogden,  on 
his  return  ;  that  he  saw  J.  Ogden  the  morning 
after  the  fire,  who  refused  to  give  an  indorser  ; 
that  he  made  no  memorandum  or  entry  of  it 
in  his  day-book,  until  he  knew  whether  J. 
Ogden  would  accept  of  the  terms,  but  merely 
kept  the  memorandum  with  a  pencil  in  his 
memorandum  book  ;  that  he  made  no  agree- 
ment about  storage,  nor  said  anything  about 
removing  the  sugars  ;  that  he  did  not  consider 
the  bargain  concluded  if  J.  Ogden  did  not 
agree  to  give  an  indorser. 

The  defendants  further  proved  the  delivery 
to  them  by  the  plaintiffs,  on  the  25th  of  De- 
cember, 1804,  of  a  bill  of  parcels  of  the  sugars. 
and  that  the  latter,  on  the  29th  of  December, 
demanded  notes,  without  an  indorser. 

The  judge  charged  the  jury,  that  if  Huguet 
acted  under  the  authority  of  the  defendant's 
letter  of  the  13th  of  December,  he  was  clothed 
with  discretionary  powers,  as  to  the  security 
to  be  given,  and  the  defendants  were  bound 
by  his  stipulation  to  give  an  approved  in- 
dorser, provided  such  stipulation  was  made  by 
him  ;  that  his  authority,  by  virtue  of  that 
letter,  extended  to  an  acceptance  of  the  de- 
livery of  the  goods  ;  that  a  note  or  menoran- 
dum,  to  satisfy  the  statute  of  frauds,  must 
contain  the  names  of  the  parties,  and  the  terms 
of  the  contract,  and  that  if  the  names  of  the 
parties  be  inserted  at  the  top,  in  the  middle,  or 
at  the  bottom,  by  their  authority,  it  is  suffi- 
cient ;  that  here  being  but  one  special  count 
4O5*j  upon  the  contract,  and  *that  count 
averring  a  delivery,  the  averment  must  be 
proved,  even  if  there  had  been  a  note  or 
memorandum  within  the  statute;  that  the  right 
to  recover  depended  on  the  fact  whether  there 
was  a  consummated  bargain,  and  a  delivery 
and  acceptance  of  the  goods,  so  as  to  change 
the  property  ;  that  the  delivery  and  acceptance 
need  not  be  actual,  but  may  arise  by  construc- 
tion from  the  acts  and  declarations  of  the 
parties  ;  and  it  was  submitted  to  the  jury, 
whether  the  declarations  and  acts  of  the  parties 
amounted  to  a  waiver  by  the  plaintiffs  of  the 
weighing  of  the  goods,  and  a  delivery  of  the 
notes,  as  precedent  to  the  transfer,  and  an  ac- 
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ceptance  of  the  goods  by  Huguet,  as  the  prop- 
erty of  the  defendants  ;  if  they  did,  that  they 
ought  to  find  for  the  plaintiffs,  but,  otherwise, 
for  the  defendants. 

The  jury  found  a  verdict  for  the  defendants, 
and  a  motion  was  made,  at  a  former  term,  to 
set  it  aside,  and  for  a  new  trial. 

Mr.  C.  I.  Bogert,  for  the  plaintiff.  1.  The 
first  question  is,  whether  Huguet,  the  broker, 
was  authorized  to  make  the  bargain  which  he 
concluded  with  the  plaintiffs.  A  special  agent 
must,  no  doubt,  act  within  the  scope  of  his 
authority  ;  and  the  point  of  inquiry  is,  what 
was  the  extent  and  scope  of  the  authority  of 
the  agent  in  this  case  ?  Where  a  person  is 
authorized  to  do  a  certain  thing,  he  is  clothed 
with  all  the  powers  relative  to  the  object  of 
his  agency  that  may  be  necessary  to  attain  it. 
If  an  agent  is  directed  to  purchase  a  particular 
piece  of  land,  he  cannot  buy  another  piece  ; 
but  if  he  obtain  the  piece  he  was  sent  to  pur- 
chase, the  principal  will  be  bound  for  the 
price.  If  he  be  limited  as  to  the  price,  and  he 
exceed  it,  yet  his  principal  will  be  answerable 
for  the  excess  of  price,  if  the  particular  in- 
structions of  the  agent  were  not  made  known 
to  the  vendor,  who  has  nothing  to  do  with  the 
terms  prescribed  by  the  principal.  (Fenn  v. 
Harrison,  3  Term  Rep. ,  757  ;  4  Term  Rep. , 
177 ;  1  Pothier  on  Obligations,  by  Evans,  p. 
45,  p.  1,  ch.  1,  sec.  1,  art.  5,  sec.  4.)  A  master 
or  principal  will  be  bound  by  the  special  war- 
ranty of  his  servant  or  agent,  in  relation  to 
goods  sold.  (1  Str.,  653  ;  1  Salk.,  289.)  Where 
a  broker  subscribed  a  policy  in  the  name  of 
another,  proof  that  he  had  frequently  done  so 
before,  was  held  sufficient  evidence  *of  [*4O6 
his  authority  to  charge  the  principal.  (Neal  v. 
Erring,  I  Esp.  Cas..  61  ;  see  1  Esp.  Cas.,  Ill  ; 
3  Esp.  Cas.,  64.)  Huguet,  in  the  present  case, 
was  a  common  broker,  and  had  been  frequent- 
ly employed  by  the  defendants  to  purchase 
goods,  and  had  more  than  once  purchased 
sugar  of  the  plaintiffs  for  them.  He  was, 
therefore,  to  be  considered  as  their  agent  or 
factor.  The  letter  from  the  defendants  direct- 
ed him  to  make  the  purchase  on  the  terms 
which  they  had  offered.  Although  nothing 
had  been  said  about  indorsed  notes,  yet,  as  he 
was  not  specially  instructed  to  the  contrary, 
his  agreement  to  give  indorsed  paper,  taking 
into  view,  also,  the  general  practice  on  sales  of 
merchandise,  was  within  the  scope  of  his 
authority.  Great  inconvenience  and  em- 
barrassment would  result  from  a  contrary 
doctrine,  in  all  the  transactions  of  commerce, 
if  the  agent  or  broker,  employed  to  make  a 
bargain,  were  required  to  communicate  the 
exact  terms  of  his  instructions  to  the  vendor. 
Where  a  person  is  employed  as  a  broker,  it  is 
always  understood  that  he  is  clothed  with  com- 
petent authority  to  conclude  the  purchase  ;  and 
whether  he  observe  his  particular  instructions 
or  not,  is  a  question  solely  between  him  and 
his  employer. 

2.  Considering,  then,  Huguet  as  having 
sufficient  authority  to  bind  the  defendants,  the 
next  question  is,  whether  the  contract  of  sale 
made  with  the  plaintiffs  was  so  complete  and 
valid  as  not  to  be  defeated  by  the  statute  of 
frauds.  The  clerks  of  the  plaintiffs  swear 
that  they  understood  the  bargain  as  finally 
concluded  :  and,  indeed,  all  the  circumstances 
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proved  show  it  to  have  been  so.  The  things 
sold  and  the  price  were  agreed  upon.  The 
plaintiffs  wish  the  goods  to  be  removed,  and 
the  defendants  request  that  they  may  remain 
in  store,  and  agree  for  the  storage,  at  a  certain 
stipulated  rate.  The  import  entry  is  demand- 
ed for  the  purpose  of  enabling  the  defendants 
to  obtain  the  drawback.  These  acts  would 
not  have  taken  place  if  the  contract  had  not 
been  complete  and  final.  The  agreement  to 
let  the  goods  remain  in  the  store  of  the  plaint- 
iffs, and  that  the  defendants  should  pay  for 
the  storage  at  a  certain  rate,  is  as  strong  a 
4O7*]  symbolical  *delivery  of  them  (see 
Cowper,  294  ;  1  Caines,  46  ;  1  East,  94)  as  if  a 
bill  of  parcels,  or  a  key  of  the  warehouse,  had 
been  delivered  to  the  defendants.  (Hunn  \. 
Bowne,  2  Caines,  38  ;  Hottingworth  v.  Mapier, 
3  Caines,  182;  Lansing  v.  Turner,  2  Johns., 
16.)  A  written  order  for  the  delivery  of  goods 
has  been  held  a  sufficient  delivery  within  the 
statute  of  frauds.  (Searle  v.  Keeves,  2  Esp. 
Cas.,  598.)  So,  where  a  bargain  was  struck 
for  the  sale  of  a  stack  of  hay,  by  the  parties  on 
the  spot,  and  the  vendee  sold  a  part  of  it  to  a 
third  person,  who  took  it  away,  but  without 
the  consent  of  the  vendor,  this  was  left  to  the 
jury,  as  sufficient  evidence  of  a  delivery  so  as 
to  take  the  case  out  of  the  statute  of  frauds. 
(Cfuiplin  v.  Rogers,  1  East,  192.)  Putting  a 
mark  upon  goods  has  been  considered  as 
tantamount  to  an  actual  delivery  or  possession, 
so  as  to  devest  the  vendor's  right  to  stop  in 
transitu.  (Ellis  v.  Hunt,  4  Term  Rep.,  464.) 
But  it  may  be  said  that  the  sale  was  not  com- 
plete, because,  as  the  defendants  were  to  give 
approved  indorsed  notes,  it  might  be  that  the 
plaintiffs  would  not  approve  of  the  indorsers  ; 
and  if  they  did  not  approve  of  the  indorsers, 
they  might  stop  the  goods  in  transitu.  The 
right  of  stopping  in  transitu  grows  out  of  but 
does  not  affect  the  contract  of  sale,  and  in- 
deed, is  not  applicable  to  a  case  like  the  pre- 
sent, or  where  there  is  an  actual  delivers  of  the 
goods. 

As  to  a  note  or  memorandum  in  writing. 
The  names  of  the  parties,  and  the  terms  of  the 
contract,  were  reduced  to  writing  by  the  plaint- 
iffs, and  read  to  Huguet,  who  assented  to 
them.  Huguet  himself  also  made  a  memoran- 
dum in  his  note  book  of  the  contract.  It  is 
not  necessary  that  both  parties  should  sign 
(see  Royot  v.  Clapp,  2  Caines  117),  and  writing 
is  equivalent  to  signing. 

In  the  case  of  Saunderson  v.  Jackson  (2  Bos. 
<fc  Pull.,  238)  a  bill  of  parcels  given  by  the  ven- 
dor for  goods,  pursuant  to  an  order,  and  a  sub- 
sequent letter  of  the  vendor  referring  to  the 
order,  taken  together,  were  held  a  sufficient 
memorandum  in  writing  within  the  statute. 

3.  Again,  Huguet,  without  a  release  from 
the  defendants,  was  an  incompetent  witness, 
for  if  he  exceeded  his  authority,  he  would  be 
4O8*]  answerable  to  them  ;    he  was,  *there. 
fore,  interested  to  show  that  he  acted  accord- 
ing to  his  instructions. 

4.  Another  ground   on  which   the  verdict 
ought  to  be  set  aside,  is  the  misdirection  of  the 
judge.     Though  the  special  count  in  the  dec- 
laration averred  a  delivery,  yet  if  there  was 
a  memorandum  in  writing,  that  would  be  suffi- 
cient under  the  statute.     Both  things,  a  deliv- 
ery and  a  note  in  writing,  need  not  be  shown. 
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The  written  papers,  connected  with  the  other 
facts,  ought  to  have  been  left  to  the  jury  as 
evidence  of  a  delivery  (2  Bos.  &  Pull.,  238), 
but  the  judge  positively  directed  them  on  this 
point,  as  a  question  of  law,  and  not  for  their 
decision.  Again,  the  judge  stated  to  the  jury 
that  the  weighing  of  the  goods,  and  the  de- 
livery of  the  notes  were  necessarily  precedent 
to  the  delivery  or  transfer  of  the  property, 
unless  expressly  waived  by  the  defendants. 
But  unless  the  weighing  of  the  goods  forms  a 
part  of  the  bargain  or  contract  of  sale,  the 
contract  is  consummate  without  it.  (2  Esp. 
Cas.,  298;  1  East.,  192.) 

In  the  case  of  Hanson  v.  Meyer  (6  East,  614) 
there  was  a  written  order  to  the  warehouse- 
man, "to  weigh  and  deliver  the  goods,"  and 
by  the  particular  terms  of  the  contract,  the 
weighing  was  an  act  precedent  to  the  delivery. ' 

*Messrs.  Hoffman  and  T.  A.  Emmet,  [*4(>» 
contra.  If  there  was  any  misdirection  of  the 
judge  in  this  cause,  it  was  in  favor  of  the 
plaintiffs,  for  he  charged  the  jury,  that  if  they 
were  satisfied  that  they  were  satisfied  that  there 
was  a  delivery  of  the  goods,  to  find  a  verdict 
for  the  plaintiffs.  He  did  no  more  than  state 
the  law  on  the  subject,  leaving  the  facts  to  the 
decision  of  the  jury,  unembarrassed  with  any 
legal  questions.  The  declaration  in  this  case 
is  on  a  contract  of  sale,  and  all  material  aver- 
ments must  be  proved.  These  averments  are — 

1.  The  contract  of  sale. 

2.  That  notes  with  indorsers  were  to  be 
given. 

3.  The  delivery  of  the  goods. 

4.  The  weight. 

By  notes  with  indorsers,  must  be  understood 
such  indorsers  as  the  plaintiff  should  approve. 
The  defendants  could  not  compel  the  plaintiffs 
to  accept  notes  indorsed  by  any  persons  they 
might  think  proper  to  request  to  write  their 
names  on  the  back  of  the  notes.  The  stipula- 
tion, if  intended  to  have  any  force,  meant  that 
they  should  be  approved  indorsers.  If  the 
defendants  had  brought  their  action  against  the 
plaintiffs,  on  the  contract  for  the  non-delivery 
of  the  sugar,  it  would  have  been  necessary  for 
them  to  have  averred  that  they  had  given  notes 
with  approved  indorsers,  or  had  tendered  such 
as  ought  to  be  approved.  The  giving  of  notes, 
then,  with  indorsers,  was  a  condition  precedent 
to  the  delivery.  Until  that  was  done,  the  de- 
fendants could  have  no  right  to  demand  a  de- 
livery of  the  goods.  To  support  the  special 
count  in  the  declaration,  it  should  be  shown 
that  there  was  an  absolute  delivery  of  the  su- 
gars, that  the  entire  dominion  over  them  was 
transferred,  and  that  the  vendor  had  parted 
with  the  possession.  Suppose  the  defendants 
had  become  *bankrupts,  could  their  [*41O 
assignees  have  taken  the  sugar?  Or  had  they 
died,  would  the  sugar  have  been  assets  in  the 
hands  of  their  administrators  ?  There  is  no 
pretense  that  there  was  an  actual  delivery. 
The  witnesses  merely  state  that  the  bargain 

1. — It  seems  to  be  a  general  rule  in  contracts  of 
sale,  where  no  time  of  credit  is  Driven  to  the  vendee, 


g^ods,  by  number,  weijrht,  or  measure,  at  so  much 
a  piece,  a  pound  or  bushel,  it  is  necessary  that  the 
things  should  be  counted,  weighed,  or  measured, 
before  the  price,  or  consideration  to  be  paid,  can  be 
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was  complete.  Has  there  been  a  virtual  or 
constructive  delivery?  There  is  no  instance 
of  a  virtual  delivery,  in  which  the  dominion 
over  the  property  has  not  been  transferred  to 
the  vendee.  As  in  the  case  of  a  delivery  of 
the  key  of  a  warehouse,  and  other  instances 
of  a  constructive  delivery,  where  effectual  ! 
means  are  given  to  the  vendee  to  obtain  the 
use  and  command  of  the  subject.  (2  Johns., 
56.) 

While  the  goods  are  in  the  actual  and  abso- 
lute possession  of  the  vendor,  and  the  price  or 
consideration  has  not  been  paid,  there  cannot 
be  said  to  be  any  transfer  of  the  goods  to  the 
vendee,  so  as  to  give  him  a  right  to  take  and 
dispose  of  them. 

In  the  cases  which  have  been  cited,  the  pos- 
session of  the  goods  was  in  the  warehouseman, 
the  auctioneer,  or  the  wharfinger. 

The  case  of  Chaplin  v.  Rogers  (1  East,  192), 
and  that  of  Hammond  v.  Anderson  (I  Bos.  & 
Pull.,  N.  S.,  69),  were  decided  on  the  ground 
that  a  part  of  the  goods  had  been  actually  de- 
livered. The  delivery  of  the  minute  of  the 
import  entry  to  the  agent  of  the  defendants 
cannot  amount  to  a  virtual  or  constructive  de- 
livery, for  it  gave  to  the  defendants  no  power 
or  dominion  over  the  sugar.  Before  the  ex- 
port entry  could  be  completed,  so  as  to  entitle 
the  defendants  to  receive  the  debentures,  it 
was  necessary  for  the  plaintiffs,  or  the  im- 
porters of  the  goods,  to  take  an  oath,  and  to 
conform  to  the  other  formalities  required  by 
the  law  of  the  United  States.  (Vol.  1.,  p.  397, 
sec.  76.)  A  delivery,  therefore,  of  the  minute 
of  the  import,  entry  amounted  to  nothing. 

Again,  there  was  no  bill  of  parcels  delivered, 
no  earnest  given,  no  part  payment  of  the  price, 
no  mark  of  the  defendants  put  upon  the 
goods,  no  delivery  of  a  part  of  the  goods, 
nor  a  key  of  the  warehouse,  no  muniments 
which  could  enable  the  defendants  to  claim 
411*]  and  take  possession  *of  goods,  nor 
any  indicia  of  property,  which  could  amount 
to  "a  virtual  or  symbolical  delivery.  The  act 
of  virtual  or  constructive  delivery  must  be 
clear,  explicit  and  unequivocal,  and  with  the 
avowed  intent  to  transfer  the  possession  of 
the  goods.  Nothing  has  been  proved  but  a 
contract  of  sale,  in  presenti.  Such  a  contract, 
even  before  the  statute,  at  common  law,  unless 
earnest  was  given  to  bind  the  bargain,  would 
require  a  simultaneous  payment  or  delivery  to 
fix  the  contract,  and  transfer  the  property.  If 
no  payment  or  tender  of  the  price  is  made, 
the  vendor  is  at  liberty  to  dispose  of  the  goods 
as  he  pleases.  (Roberts  on  the  Statute  of 
Frauds,  165,  166.)  So  that,  according  to  the 
evidence  in  the  case,  the  plaintiffs  might  have 
refused  to  deliver  the  goods  until  the  price  was 
paid,  or  the  notes  with  approved  indorsers 
were  received,  and  have  sold  them  to  a  third 
person.  How,  then,  can  it  be  said  that  the 

ascertained.  Before  this  is  done,  the  contract  of 
sale,  it  is  true,  is  considered  as  existing1,  so  as  to  give 
the  vendee  a  right  of  action  for  the  delivery  of  the 
thing,  on  tendering-  the  price,  and  the  vendor  his  ac- 
tion against  the  vendee  for  the  price,  on  offering1  to 
deliver  the  thing1  sold.  But  before  the  g-oods  are 
weighed  or  measured,  or  the  articles  counted,  the 
sale  is  not  so  consummate  and  perfect  as  absolutely 
to  change  the  property,  but  the  poods  still  remain 
at  the  risk  of  the  vendor.  See  Pothier,  Traite  du 
Contrat  de  Vente,  part  4,  No.  308.  And  this  appears 
to  be  the  doctrine,  as  laid  down  by  Lord  Ellen- 
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property  was  so  transferred  or  delivered  as  to 
be  at  the  risk  of  the  vendee  ? 

That  the  plaintiffs  urged  the  defendants  to 
take  the  sugar  away,  proves  no  more  than 
that  they  were  ready  to  deliver  it  as  soon  as 
they  received  the  notes.  The  agreement  about 
storage  could  not  amount  to  a  virtual  delivery, 
for  nothing  was  to  be  paid  until  the  expiration 
of  the  month.  But  Huguet  had  no  power  to 
agree  that  the  goods  should  remain  with  the 
plaintiffs,  or  to  pay  a  certain  price  for  storage. 
If  he  had  not,  then  that  fact  furnishes  no  evi- 
dence of  a  transfer  of  property.  There  should 
have  been  a  receipt  given  by  the  plaintiffs  for 
the  goods,  or  a  bill  of  parcels ;  for,  had  the 
defendants  brought  their  action  for  a  delivery 
of  the  goods,  they  would  have  had  no  docu- 
ment or  muniment  by  which  to  prove  their 
right  of  property.  There  ought  to  be  a  reci- 
procity in  this  case.  If  the  defendants  could 
not  assert  their  right  to  the  delivery  of  the 
sugar,  neither  ought  the  plaintiffs  to  be  allow- 
ed to  maintain  their  claim  for  the  price. 

Again,  where  goods  are  sold  at  so  much  per 
pound,  and  it  is  necessary  that  they  should  be 
weighed,  to  ascertain  the  price  or  considera- 
tion to  be  paid,  there  the*weight  must  [*412 
precede  the  delivery ;  and  unless  this  prelim- 
inary act  of  weighing  was  expressly  waived, 
there  would  not  be  such  a  delivery  as  to  vest 
the  property  in  the  defendants.  (Hanson  v. 
Meyer,  6  Term  Rep.,  615-625.) 

In  the  case  of  Lansing  v.  Strafford  (2  Johns. , 
13)  there  was  a  bill  of  parcels  delivered  by  the 
vendor  with  a  receipt  in  full  for  the  price, 
which  the  court  considered  as  a  complete 
transfer  of  the  property,  so  that  the  thing  re- 
mained in  the  store  of  the  vendor  at  the  risk 
of  the  vendee. 

Then,  was  there  a  note  or  memorandum  in 
writing  of  the  bargain  within  the  statute  of 
frauds  ? ' 

The  language  of  the  statute  is  clear  and  ex- 
plicit, that  the  note  or  memorandum  must  be 
signed  by  the  parties  to  be  charged.  Not  one 
of  the  authorities  cited  applies  to  the  present 
case.  Where  the  memorandum  is  signed  by 
one  party  only,  it  must  be  the  party  who  is  to 
be  charged.  The  only  memorandum  here  was 
an  entry  by  the  plaintiffs  in  their  books,  and 
that  did  not  express  the  weight  of  the  goods. 
Admit  this  to  be  a  signing  by  the  plaintiffs, 
and  that  the  agent  of  the  defendants  assented 

1.— The  15th  section  declares  "that  no  contract 
for  the  sale  of  any  g-oods,  &c.,  for  the  price  of  £10 
or  upwards,  shall  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something1  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  that  some  note 
or  memorandum  in  writing1  of  the  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  the  con- 
tract, or  their  agents,  thereunto  lawfully  author- 
ized." Laws  of  New  York,  Vol..  I.,  p.  75-80.  The 
loth  section  corresponds  with  the  17th  section  of 
the  English  statute. 

borough,  in  the  case  of  Hanson  v.  Meyer,  (6  East, 
625). 

Where  the  sale  is  expressed  to  be  at  so  much  a 
pound,  or  bushel,  it  is  considered  a  sale  by  the  weight 
or  measure;  and  the  weighing,  or  measuring,  is 
necessary  before  the  sum  to  be  paid  can  be  ascer- 
tained :  but  where  the  sale  is  of  a  certain  thing1  said 
to  contain  so  much,  for  a  single  and  entire  sum,  it 
is  a  sale  by  the  whole,  or  lump  (per  arcraiimetn),  the 
contract  of  sale  is  perfect,  and  the  thing  sold  re- 
mains at  the  risk  of  the  purchaser.  Pothier,  Ibid- 
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to  it,  will  it  be  said  that  if  one  party  1ms  signed 
the  memorandum,  the  bare  assent  of  the  party 
to  be  charged  shall  be  equivalent  to  a  signing? 
This  woulu  be  to  repeal  the  statute,  and  open 
at  once  the  Hood-gates  of  fraud  and  perjury, 
which  it  was  intended  to  close.  If  this  court 
had  the  power,  would  they  be  inclined  to  de- 
feat what  has  been  always  held  to  be  a  most 
wise  and  beneficial  statute  ? 

The  memorandum  made  by  the  agent  of  the 
defendants,  in  pencil,  does  not  identify  the 
4 1 3*]  articles  nor  specify  the  *weight,  and  is 
too  imperfect  and  unintelligible  to  be  regarded 
as  a  writing  within  the  meaning  of  the  statute. 

Again,  as  to  the  authority  of  Huguet.  He 
was  not  a  general  agent.  He  could  make  no 
purchase  for  the  defendants  without  an  ex- 
press order  for  the  purpose;  he  could  con- 
clude no  bargain  without  their  approbation. 
His  being  a  broker,  by  profession,  did  not  con- 
stitute him  a  general  agent  of  the  defendants, 
with  indefinite  powers.  It  is  admitted  that 
every  special  agent  must  act  within  the  scope 
of  his  authority.  The  letter  of  the  defendants 
authorized  Huguet  to  accede  to  the  terms  of 
sale  offered  by  the  plaintiffs,  and  to  try  to  get 
a  credit  of  90  days.  He  had  no  power  to  give 
a  greater  price  than  the  one  mentioned,  or  to 
agree  for  a  less  term  of  credit.  If  he  had 
power  to  go  further,  and  to  stipulate  for  secu- 
rity, or  indorsed  notes,  no  limit  can  be  as- 
signed to  his  authority.  He  might  pledge  the 
real  estate  of  the  defendants  as  security. 

In  the  case  of  Batty  \.  Carswell  (2  Johns. , 
48)  it  was  held  that  a  special  authority  must 
be  strictly  pursued,  and  that  where  a  person 
was  authorized  to  sign  the  name  of  another  to 
a  note  payable  in  six  months,  he  had  no  power 
to  put  his  name  to  a  note  pa3rable  in  two 
months.  A  fortiori,  an  authority  to  stipulate 
for  a  note  at  60  days,  cannot  authorize  an 
agreement  to  give  an  indorsed  note. 

Mr.  Justice  Ashhurst,  in  the  case  of  Fenn  v. 
Harrison,  said  there  was  a  wide  distinction  be- 
tween a  general  and  a  special  agent ;  and  that 
an  agent  acting  under  a  limited  power  cannot 
bind  his  principal  by  an  act  in  which  he  ex- 
ceeds his  authority.  And  in  the  case  of  the 
East  India  Company  v.  Henley  (1  Esp.  Cas.,  N. 
P.,  Ill),  Lord  Kenyon  took  the  distinction 
between  a  general  and  a  special  agent,  and 
held  that,  in  the  latter  case,  the  principal  was 
bound  only  when  the  agent  acted  within  his 
authority. 

In  the  case  of  Runquist  v.  Ditchcll  (3  Esp. 
Cas.,  64 ;  Abbott,  93,  S.  C.)  the  broker  who  ad- 
vertised the  ship,  acted  with  the  knowledge 
of  the  captain,  who  was  the  general  agent, 
aud  Lord  Kenyon  laid  great  stress  on  the  pub- 
licity of  the  thing,  as  a  circumstance  to  show 
the  privity  and  knowledge  of  the  owner. 
414*]  *That  Huguet  was  not  authorized 
to  stipulate  for  indorsed  notes,  is  confirmed  by 
the  evidence  that  the  defendants  were  not  in 
the  habit  of  giving  indorsed  paper. 

Huguet,  as  a  broker  or  agent,  was  a  compe- 
tent witness  from  necessity.  (2  Str.,  647; 
Salk.,289;  1  Str.,  506;  3  Wilson,  40  :  2  H. 
Bl.,  590;  7  Term  Rep.,  480.)  And  if  he  ex- 
ceeded his  authority,  he  would  be  liable  to 
both  parties.  To  make  a  witness  incompe- 
tent, it  must  be  shown  on  his  voir  dire,  or  his 
interest  must  be  otherwise  proved.  If  it  was 
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proved  that  Huguet  exceeded  his  authority, 
then  the  plaintiffs  could  not  recover.  Again, 
a  witness  competent  to  answer  any  question, 
cannot  be  rejected  generally  (8  Term,  35,  86) ; 
and  he  was  competent  to  answer  the  question 
as  to  the  authority. 

Mr.  Pendleton,  in  reply.  1.  The  bargain  or 
contract  between  the  parties  was  definite  and 
complete.  Four  witnesses,  on  the  part  of  the 
plaintiff,  prove  the  bargain  to  have  been  com- 
pleted, and  their  evidence  is  confirmed  by  the 
acts  and  declarations  of  Huguet,  as  well  as  by 
the  internal  evidence,  arising  from  the  letters 
of  the  plaintiff  ;  the  delivery  of  the  import  en- 
try, and  the  agreement  that  the  goods  should 
remain  on  storage.  But  it  is  said  that  the  bar- 
gain was  suspended  until  Mr.  Ogden  should 
consent  to  give  indorsed  notes,  and  it  is  ob- 
jected that  Huguet  had  no  authority  to  give 
an  indorser,  and  that  if  he  had,  no  indorser 
was  named  or  agreed  on,  and  that  the  goods 
were  not  weighed. 

It  is  said  that  the  authority  of  Huguet  is 
special,  depending  on  the  letter  from  the  de- 
fendants ;  but  the  letter,  if  the  whole  of  it  be 
taken  together,  seems  to  contain  a  general  au- 
thority to  purchase  the  sugars,  leaving  the 
terms  to  the  judgment  of  the  agent ;  so  that 
whatever  he  might  stipulate  relative  to  the 
purchase  would  be  binding  on  the  principal. 

A  broker,  from  the  nature  of  his  employ- 
ment, is  considered  as  the  agent  of  both  par- 
ties. His  powers  must  be  construed  according 
to  the  nature  of  the  object  of  his  employment. 
If  he  contracts  for  an  object  of  commerce,  he 
has  authority  to  do  what  is  usual  in  com- 
merce, in  relation  *to  such  object.  His  [*415 
authority  may  be  distinguished  from  his  par- 
ticular instructions.  Where  there  are  no  ex- 
press instructions  to  the  contrary,  his  authori- 
ty is  unlimited.  If  he  exceeds  his  instructions, 
he  will  be  liable  to  his  principal  ;  but  under 
his  authority,  arising  from  the  nature  of  his 
employment,  his  acts,  in  relation  to  a  third 
person,  will  be  binding  on  his  principal,  unless 
an  express  prohibition  to  the  act  be  shown. 

Agents  may  be  distinguished  into  three 
kinds ;  such  as  have  a  special  authority  in  re- 
lation to  a  special  subject ;  such  as  have  a 
general  power  in  relation  to  a  special  subject ; 
such  as  have  a  general  power  in  relation  to  all 
objects.  In  the  case  of  Fenn  v.  Hanson  (4 
Term  Rep.,  177;  8.  C.,  8  Term  Rep.,  757),  on 
the  third  trial,  where  it  appeared  that  the 
principal  did  not  say  that  he  would  not  indorse 
the  bill,  the  court  were  unanimously  of  opin- 
ion that  the  agent,  acting  within  the  general 
scope  of  his  authority,  which  was  to  get  a  bill 
discounted,  but  without  any  particular  instruc- 
tions, might  bind  his  principal  by  an  indorse- 
ment. This  is  perfectly  consistent  with  the 
opinion  of  the  majority  of  the  court  in  the 
same  case,  in  3  Term  Rep.,  757.  In  the  case 
of  Rinffnist  v.  Ditehdl  (3  Esp.  Cas.,  N.  P.,  64  ; 
see  S.  C.  Abbott,  92),  where  a  broker,  who  was 
employed  to  advertise  a  ship,  inserted  a  clause 
in  the  advertisement  that  she  was  warranted 
to  sail  with  convoy,  though  a  question  was 
made  whether  the  broker  was  authorized  or 
not  to  make  the  warranty,  yet  Lord  Kenj-on 
said  that,  whether  he  had  done  this  without 
authority,  was  a  matter  between  him  and  his 
principal ;  the  public  had  nothing  to  do  with 
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it,  and  the  principal  must  be  answerable  for 
the  acts  of  the  agent,  though  he  exceeded  his 
authority.  So  in  the  case  of  Hicks  v.  Hankin 
<4  Esp.  Gas.,  N.  P.,  114),  though  it  was  held 
that  a  special  agent,  acting  with  special  in- 
structions, could  not  bind  his  principal,  if  he 
went  beyond  his  instructions,  yet  if  he  had  any 
discretion  to  go  beyond  the  price  limited,  his 
authority  became  general,  and  his  principal 
would  be  bound,  though  he  exceeded  the  lim- 
its of  his  instructions.  In  the  present  case, 
Huguet  was  a  broker  by  profession,  and  had 
41t>*]  *been  frequently  employed  by  the  de- 
fendants to  make  purchases,  and  though  the 
price  was  mentioned  at  which  the  purchase 
was  to  be  made,  yet  the  matter  was  clearly  left 
to  his  discretion.  Nothing  was  said  about  in- 
dorsed notes.  He  was,  therefore,  unrestrained 
in  that  respect.  The  letter  of  the  defendant 
did  not  say  anything  about  notes,  but  only 
that  Huguet  was  to  obtain  a  credit  at  60  or  90 
days.  As  well  might  it  be  objected  that  he 
had  no  authority  to  stipulate  that  the  defend- 
ants should  give  their  notes.  Whether  the  in- 
dorsors  were  named  or  not,  the  bargain  was 
not  the  less  complete  and  binding. 

So  as  to  the  weight ;  if  the  sugar  was  pur- 
chased at  so  much  per  pound,  there  was  a 
sufficient  certainty.  The  weighing  is  an  inci- 
dental thing,  and  does  not  affect  the  contract. 
As  the  sugar  was  to  be  exported,  it  was  re- 
quisite, by  the  act  of  Congress,  that  it  should 
be  weighed  at  the  custom-house  scales,  previ- 
ous to  its  being  shipped  for  exportation.  And 
it  appears,  from  the  evidence  in  the  case,  that 
where  goods  are  purchased  for  exportation,  it 
is  the  practice  to  pay  for  them  according  to 
the  export  weight  The  case  of  Hanson  v. 
Meyer  (6  East,  615)  does  not  apply  to  the  present 
case.  There  the  vendor  directed  his  agent 
"  to  weigh  and  deliver  his  goods  ;"  the  weigh- 
ing, therefore,  was  a  preliminary  act.  In  the 
case  of  Hinde  v.  Whitehouse  (7  East,  558)  the 
goods  were  not  weighed,  as  they  had  been  pre- 
viously weighed  at  the  king's  scales ;  and  in 
the  several  cases  which  have  been  cited  of  the 
sale  of  goods  by  the  pound,  no  objection  was 
ever  raised  that  the  contract  was  not  complete 
until  the  goods  were  actually  weighed. 

2.  Was  this  a  valid  contract  within  the  stat- 
ute of  frauds  ?  The  15th  section  of  the  statute, 
which  relates  to  the  sale  of  goods,  is  different 
in  its  language  from  the  llth  section,  and 
takes  a  middle  course  between  the  inconven- 
ience of  requiring  every  contract  to  be  reduced 
to  writing,  and  the  danger  of  allowing  parol 
contracts.  A  contract  for  the  sale  of  goods 
under  this  section,  will  be  valid,  if  the  buyer 
accepts  and  receives  part  of  the  goods  sold,  or 
gives  something  in  earnest  to  bind  the  bargain, 
417*]  or  in  *part-payment ;  or  if  some  note 
or  memorandum  of  the  bargain  be  made  and 
signed  by  the  parties  to  be  charged  with  the 
contract.  The  act  does  not  say  that  the  con- 
tract or  agreement  must  be  in  writing,  but  only 
that  there  must  be  some  note  or  memorandum 
of  the  bargain.  The  English  statute,  from 
which  onr  own  is  copied,  has,  in  regard  to  the 
4th  and  17th  sections,  corresponding  with  the 
llth  and  15th  sections  of  our  act,  received  the 
construction  for  which  we  now  contend.  The 
case  of  Wain  v.  Warlters  (5  East,  10)  arose  on 
the  4th  section  of  the  English  statute  ;  and  the 
JOHNS.  REP.,  3. 


court,  considering  the  force  of  the  word 
"agreement,"  decided  that  the  whole  contract 
must  be  in  writing  ;  that  is,  the  consideration 
for  the  promise  as  well  as  the  promise  itself  ; 
but  in  Egerton  v.  Matthew*  (6  East,  307),  which 
came  under  the  17th  section,  the  court  were  of 
opinion  that  it  was  enough  if  there  was  some 
note  or  memorandum  of  the  bargain  in  writ- 
ing. The  memorandum  intended  is  for  the 
purpose  of  refreshing  the  memory,  and  pre- 
venting any  mistake  as  to  the  terms  of  the  con- 
tract. From  the  numerous  decisions  in  the 
courts,  both  of  law  and  equity,  in  England 
a  Bl.  Rep.,  599;  1  Atkyns,  503;  2  Bos.  & 
Pull.,  328;  9  Vesey,  Jun.,  244,  357;  1  Esp. 
Gas.,  105  ;  2  Esp.  Gas.,  598  ;  4  Esp.  Gas.,  114; 
5  Viner.  127;  2  Ventris,  361  ;  3  Bro.  C.  C., 
149),  it  appears  to  have  been  settled,  as  to  the 
sale  of  goods,  that  if  there  be  a  note  or  mem- 
orandum in  writing  sufficient  to  enable  the 
parties  to  make  out  the  contract,  it  is  a  com- 
pliance with  the  statute.  A  mere  sale  note,  a 
letter,  or  order  in  writing,  has  been  held  suf- 
ficient memorandum  to  take  the  case  out  of 
the  statute.  The  memorandum  in  the  present 
case  was  explicit,  containing  the  names  of  the 
parties,  the  thing  sold,  and  the  price  and  mode 
of  payment. 

3.  That  there  was  a  virtual  delivery  of  the 
goods,  is  evident  from  the  various  authorities 
which  have  been  cited.  It  is  objected  that 
there  was  no  corporal  tradition  of  the  sugars, 
or  the  delivery  of  any  muniment.  The  agree- 
ment as  to  the  storage  was  tantamount,  for  the 
plaintiffs,  afterwards,  must  be  considered  as 
the  agents  of  the  defendants.  In  the  case  of 
Hinde  v.  Whitehouse  &  Galen  (7  East,  558)  the 
goods  were  not  delivered  to  the  vendee,  nor 
were  they  in  a  situation  to  be  delivered,  yet 
the  contract  *was  held  valid,  and  sam-  [*4rl8 
pies  having  been  delivered,  it  was  considered  as 
a  compliance  with  the  statute.  In  most  cases 
of  a  sale  of  goods  the  vendor  is  the  agent  of  the 
vendee  until  an  actual  delivery,  and  has  the 
physical  power  over  the  goods,  though  the 
property  is  transferred  to  the  vendee.  Where 
earnest  is  given,  the  vendor  is  not  bound  to  de- 
liver the  goods  until  the  whole  money  is  paid. 
(1  Salk.,  113  ;  6  Mod.,  162  ;  Noy's Maxims,  88.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  cause  depends  upon  the  decision  of 
these  two  general  questions  : 

1.  Was  there  a  note  or  memorandum  in  writ- 
ing, binding  upon  the  defendants,  within  the 
meaning  of  the  statute  of  frauds?  If  not,  then, 

2.  Was  there  a  delivery  of  the  sugars,  so  as 
to  change  the  property,  and  throw  the  risk  of 
the  subsequent  loss  upon  the  defendants  ? 

1st.  The  only  memoranda  which  was  made 
relative  to  the  transaction  were,  an  entry  of 
sale  of  the  sugars  made  by  one  of  the  plaintiffs 
in  their  memorandum  book,  immediately  after 
the  alleged  sale,  and  the  minute  made  with  the 
pencil  of  Huguet  in  his  pocket  memorandum 
book.  The  entry  of  the  plaintiffs,  made  and 
retained  by  them,  was  not  binding  upon  the 
defendants  because  the  statute  requires  the  note 
or  memorandum  to  be  signed  by  the  party  to 
be  charged.  The  numerous  cases  admitting 
an  agreement  to  be  valid  within  the  statute,  if 
signed  by  one  party  only,  are  all  of  them  cases 
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in  which  the  agreement  was  signed  by  the 
party  against  whom  the  performance  was 
sought.  Some  of  the  cases  arose  under  the 
4th,  and  others  under  the  17th  section  of  the 
English  statute  ;  but  the  words  are,  in  this  re- 
spect, similar  and  require  the  same  construc- 
tion. (2  Cha.  Ca.,  164;  1  Powell  on  Contracts, 
286 ;  5  Viner,  527,  pi.  17  ;  1  Vesey.  82  ;  8 
Bro.  C.  C.,  162 ;  8  Atk.,  508  ;  6  East,  307  ;  7 
Vesey,  Jun.,  265  ;  9  Vesey,  Jun.,  234,  351  ;  1 
Esp.  Cas.,  190  ;  BuUmc  v.  Walker,  in  this  court, 
Jan.  Term,  1802;  2  Caines,  120.)  It  has, 
however,  been  said  that  there  would  be  a 
419*]  want  °f  'mutuality  if  the  plaintiffs  in 
this  case  were  bound  by  their  entry,  and  the 
defendants  should  not  be.  The  same  diffi- 
culty has  occurred  in  other  cases,  and  Lord 
Kedesdale  felt  it  so  strongly  that  he  ob- 
served (Lawrenson  v.  Butler,  1  Schoales  &  Le 
froy,  20),  that  to  enforce  every  agreement 
signed  by  one  party  only,  against  such  party, 
would  be  to  make  the  statute  really  a  statute 
of  frauds,  and  that  there  was  no  late  case  in 
which  one  party  only  was  bound  by  the  agree- 
ment, where  equity  had  decreed  performance, 
though  he  admitted  the  import  of  the  statute 
be,  that  no  agreement  should  be  in  force  but 
when  signed  by  the  party  to  be  charged.  He 
further  intmated  that,  as  no  man  signed  an 
agreement  but  under  a  supposition  that  the 
the  other  party  was  bound  as  well  as  himself, 
if  the  other  party  was  not  bound,  he  signed  it 
under  a  mistake,  which  might  be  a  ground  for 
relief  in  equity.  Whether  the  plaintiffs  in  the 
present  case  were  bound  at  law  by  their  mem- 
orandum, or.  if  bound,  whether  they  might 
have  relief  in  equity,  are  questions  not  before 
us,  and  concerning  which  we  are  not  now  to 
inquire.  It  is  sufficient  to  say,  that  the  de- 
fendants were  not  bound  by  any  note  or  mem- 
orandum in  writing  of  the  contract  unless  the 
same  was  signed  by  them,  or  their  authorized 
airent.  Huguet  was  in  this  instance  their  agent 
to  make  the  purchase,  and  any  memorandum 
made  by  him  respecting  the  purchase  would 
operate  as  a  memorandum  made  by  the  de- 
fendants. But  the  memorandum  which  he 
made  was  too  vague  and  indefinite  to  be  a  com- 
pliance with  the  statute.  The  form  of  the 
memorandum  cannot  be  material,  but  it  must 
state  the  contract  with  reasonable  certainty  so 
that  the  substance  of  it  can  be  made  to  appear 
and  be  understood  from  the  writing  itself, 
without  having  recourse  to  parol  proof.  This 
is  the  meaning  and  substance  of  the  statute, 
and  without  which  the  beneficial  ends  of  it 
would  be  entirely  defeated.  (Prec.  in  Cha., 
560;  3  Atk.,  503;  1  Vesey,  Jun,,  333.)  The 
memorandum  of  Hueuet  is  absolutely  unintel- 
ligible. It  has  not  the  essentials  of  the  con- 
tract or  memorandum  of  a  contract.  No  per- 
42O*J  son  can  ascertain  *from  it  which  of 
the  parties  was  seller,  and  which  was  buyer, 
nor  whether  there  was  any  actual  sale  between 
them,  nor  what  specific  article  was  the  object 
of  the  sale,  or  in  what  quantity,  or  what  was 
the  price.  A  memorandum  much  more  intel- 
ligible than  this,  and  defective  only  in  one 
essential  point,  capable  of  full  explanation  by 
a  witness,  was  lately  rejected  by  the  Court  of 
C.  B.  in  England  on  the  same  ground.  (Cham- 
pion v.  Plummer,  1  Bos.  &  Pull.,  New  Rep., 
252.) 
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There  was,  then,  no  note  or  memorandum 
in  writing  which  took  the  present  contract  out 
of  the  statute  of  frauds,  as  far  at  least,  as  it 
respected  the  defendants. 

2.  The  next  question  then  is,  whether  here 
was  a  delivery  of  the  goods  or  of  any  part,  so  a» 
to  take  the  case  out  of  the  statute.  The  words 
of  it  are,  that  "  the  buyer  must  accept  part  of 
the  goods  sold,  and  actually  receive  the  same." 
But,  notwithstanding  this  strong  language  of 
the  statute,  it  has  become  a  settled  construc- 
tion that  actual  delivery,  in  the  popular  sense 
of  the  words,  is  not  in  all  cases  requisite,  but 
a  virtual  delivery  will,  in  some  instances,  be 
equally  effectual.  A  delivery  may  be  pre- 
sumed or  inferred  from  circumstances,  and 
the  doctrine  on  this  subject  was  correctly  laid 
down  in  this  case,  in  the  charge  given  by  the 
judge  to  the  jury.  (2  Esp.  Cas.,  589  ;  Roberts 
on  Frauds,  174  to  183  ;  1  East,  192  ;  2  Caines, 
44;  2  Johnston,  16.)  Whether  here  was  a  de- 
livery and  acceptance  was  a  fact  properly  sub- 
mitted to  the  jury,  and  assuming  the  compe- 
tency of  Huguet  as  a  witness,  the  jury  were 
well  authorized  to  draw  their  conclusions  in 
favor  of  the  defendants.  An  objection  was 
made  to  him  on  the  ground  of  interest,  but  I 
think  the  objection  was  properly  overruled. 
If  he  exceeded  his  powers,  he  stood  indifferent 
between  the  parties,  as  he  would,  at  all  events, 
be  liable  to  the  losing  party,  whichsoever  it 
might  be,  for  the  injury  done  by  such  excess  ; 
and  if  he  did  not  exceed  his  power  he  was 
liable  to  neither.  (7  Term,  480.)  According 
to  Huguet's  testimony  the  bargain  and  sale 
was  never  consummated,  for  not  only  the  per- 
son who  was  to  *be  the  indorser,  but  [*42 1 
whether  the  defendants  would  or  would  not 
give  an  indorser  or  surety  for  the  payment, 
were  circumstances  attending  the  contract  left 
open  until  the  return  of  one  of  the  defendants 
from  Philadelphia.  Here  was,  then,  in  the 
mean  time,  the  locus  penit entice,  and  the  con- 
tract could  not  be  said  to  be  fixed.  The  wit- 
ness, undoubtedly,  differed  as  to  the  conversa- 
tions which  passed  .between  the  parties,  but 
the  jury  were  the  sole  judges  to  whom  the 
greater  degree  of  creditabilty  was  due,  and  it 
is  to  be  recollected  that  it  was  a  special  jury 
of  merchants.  We  are  not  dissatisfied  with 
their  verdict  upon  this  ground.  Here  was  no 
actual  delivery,  nor  an  attempt  at  any  symbol- 
ical delivery;  there  was  no  specific  designation 
of  the  goods  by  marking  them,  or  otherwise  ; 
no  delivery  of  the  key  of  the  store  in  which 
they  were  lodged.  They  were  left  in  the  actual 
possession  and  dominion  of  the  plaintiffs,  and 
under  the  same  apparent  ownership  as  before. 
If  the  conversation  about  storage  and  taking  a 
minute  of  the  import  entries  would,  in  such 
cases,  amount  to  an  actual  delivery,  and  be 
deemed  a  substitute  for  the  note  or  memoran- 
dum in  writing,  it  appears  to  me  that  the 
statute  of  frauds  would,  in  a  great  degree,  be- 
come useless  and  might  be  set  aside  as  a  dead 
letter.  We  do  not  wish  to  shake  any  of  the 
cases  in  which  the  actual  delivery  required  by 
the  statute  has  been  dispensed  with,  but  those 
cases  have  gone  far  enough ;  our  leaning 
should  be  towards  the  plain  meaning  of  the 
statute.  The  circumstances  which  are  to  be 
tantamount  to  an  actual  delivery  should  be 
very  strong  and  unequivocal,  so  as  to  take 
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away  all  doubt  as  to  the  intent  and  under- 
standing of  the  parties.  The  agreement  about 
storage  might  have  been  conditional,  and  de- 
pending upon  the  final  completion  of  the  con- 
tract, as  to  the  giving  of  the  notes  with  a  com- 
pelent  indorser  ;  and  the  taking  of  the  minute 
of  the  import  entry  was  at  least  but  an  equiv- 
ocal act.  It  was  not  an  indicium  of  owner- 
ship. Any  person  might  have  taken  the  same 
422*]  paper  for  his  own  information  *or  con- 
venience. But  if  Huguet  was  to  be  believed 
(and  his  character  was  well  supported  and  his 
testimony  corroborated  by  that  of  Lyde),  there 
was  no  delivery  or  acceptance  of  the  sugars, 
and  the  bargain  was  left  incomplete  at  the  time 
of  the  loss.  The  court  are  of  opinion,  there- 
fore, the  motion  on  the  part  of  the  plaintiffs 
for  a  new  trial  must  be  denied. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  case,  gave  no  opinion. 

Rule  refused. 

Cited  in— 10  Johns.,  501 ;  13  Johns.,  301 ;  Anth.,  85  ; 
7  Cow.,  87 ;  3  Wend.,  465 ;  6  Wend.,  401 ;  15  Wend., 
379 ;  16  Wend.,  31 ;  1  Johns.  Ch.,  281 ;  1  N.  Y.,  265 ;  24 
N.  Y.,  59:  38  N.  Y.,  227;  42  N.  Y.,  503;  39  Barb..  622; 
30  How.  Pr.,  431 ;  38  How.  Pr.,  64;  1  Abb.  App.  Dec., 
295 ;  2  Duer,  220 ;  2  Rob.,  202,  346 ;  1  Sweeny,  588 ;  2 
Hilt.,  198. 


JACKSON,  ex  dem.  WHITBECK  and  GARDIN- 
IERE, 

DEYO. 

Ejectment — Equitable    Title — Notice    to    Quit — 
When  Necessary. 

An  equitable  title  cannot  be  set  up  in  an  action  of 
ejectment  against  the  legal  estate. 

A  person  in  possession  of  land,  and  who  claims  to 
hold  it  in  fee,  is  not  entitled  to  a  notice  to  quit,  pre- 
vious to  bringing1  an  action  of  ejectment ;  but  there 
must  be  a  tenancy,  or  existing  relation  of  landlord 
and  tenant. 

Citation— 2  Johns..  221. 

rPHIS  was  an  action  of  ejectment,  for  land  in 
JL  Kinderhook.  The  cause  was  tried  before 
Mr.  Justice  Van  Ness,  at  the  Columbia  Circuit, 
in  October,  1807. 

Thomas  L.  Whitbeck  became  seized  of  the 
premises  in  1788,  and  died  in  1798,  without 
issue,  leaving  his  father,  one  of  the  lessors  of 
the  plaintiff,  his  heir-at-law. 

The  defendant  produced  a  contract,  under 
the  hand  and  seal  of  Thomas  L.  Whitbeck, 
dated  5th  July,  1796,  by  which,  in  considera- 
tion of  £20,  he  covenanted  to  convey  the 
premises  in  question  in  fee,  to  Christenda 
Goes  and  Edie  Goes.  The  payment  of  the 
consideration  money  was  proved,  and  also  an 
assignment  of  the  contract,  and  all  the  interest 
of  Christenda  Goes  and  Edie  Goes,  to  Paulus 
Kane  ;  and  also  a  deed  from  Paulus  Kane  and 
his  wife,  to  the  defendant,  dated  5th  Decem- 
ber, 1801,  with  covenants  of  seisin  and  war- 
ranty. 

The  counsel  for  the  defendant  contended 
that  the  evidence  made  out  a  legal  defense  in 
an  action  of  ejectment ;  and  that,  at  least,  the 
defendant  was  entitled  to  a  previous  notice  to 
quit  ;  but,  under  the  direction  of  the  judge, 
the  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial. 
JOHNS.  REP.,  3. 


*Mr.  E.  Williams,  for  the  defendant,  [*42S 
The  first  question  is,  whether  the  heir  of  Thomas. 
L.  Whitbeck,  being  a  trustee,  can  maintain  an 
action  of  ejectment  against  the  cestui  qut  tm*f. 
This  contract  being  under  the  hands  and  seala 
of  the  parties,  and  fora  valuable  consideration, 
its  performance  would  be  enforced  in  a  court 
of  equity. 

SPENCER,  J.  It  was  expressly  decided  by 
this  court,  in  the  case  of  Jackson,  ex  dem. 
Smith  &Bowne,  v.  Pierce  (2  Johns.,  221),  that 
where  the  legal  title  is  in  the  plaintiff,  in  an 
action  of  ejectment,  the  defendant  will  not  b<^ 
allowed  to  set  up  an  equitable  title  against  the 
action  at  law. 

Mr.  Williams.  Then  we  claim  the  benefit  of 
a  notice  to  quit,  on  the  authority  of  the  decis- 
ion of  the  court,  in  the  case  of  Jackson,  ex  dem. 
Benton,  v.  Laughead  (2  Johns.,  75).  If  a  mort- 
gagor, who  has  a  mere  right  of  redemption,  on 
payment  of  the  money,  cannot  be  turned  out 
of  possession,  without  a  previous  notice  to  quit, 
a  fortiori,  the  defendant,  having  a  beneficial 
interest  in  the  land,  and  being  in  possession, 
is  entitled  to  notice.  The  defendant  does  not 
hold  the  land  by  consent 

Mr.  Van  Beuren,  contra,  was  stopped  by  the 
court. 

Per  Curiam.  The  defendant  has  only  an 
equitable  title,  which  cannot  prevail  against 
the  legal  estate.  (2  Johns.,  221.)  And  he  can- 
not be  entitled  to  a  notice  to  quit,  since  the  de- 
fendant claims  to  hold  in  fee  ;  and  there  is  no 
tenancy  whatever.  It  never  has  been  decided 
that  a  notice  to  quit  was  necessary,  unless 
where  the  relation  of  landlord  and  tenant  ex- 
isted. A  mortgagor  is  quasi  tenant  at  will. 
But  here  there  is  no  semblance  of  any  such 
relation.  We  might  as  well  require  a  previous 
notice  to  quit  in  every  case. 

Judgment  for  the  plaintiff. 

Cited  in— 13  Johns.,  108 ;  17  Johns.,  160 ;  1  Cow., 
125 ;  4  Cow.,  279 ;  7  Cow.,  749 ;  8  Cow.,  565 ;  21  Wend., 
233 ;  5  Denio,  230 ;  24  Mich.,  148 ;  39  Mich.,  388  ;  81  111., 
460. 


*JACKSON,     ex    dem.      GREEN,      [*424 

v. 
CLARK. 

Agreement  for  Conveyance. 

P.  gave  to  G.  a  writing,  as  follows :  "  This  is  to 
certify  that  I  have  bargained  and  sold  the  one  equal 
half  of  191  No.  30,  in  the  great  location  of  the  Sable, 
for  14  shillings  per  acre,  to  Rufus  Green ;  the  inter- 
est to  commence  from  the  1st  July.  1792."  It  was 
held  that  this  was  a  mere  agreement  for  a  convey- 
ance, and  did  not  amount  to  a  conveyance,  or  a 
lease. 

THIS  was  an  action    of    ejectment.       The 
cause  was  tried  before  Mr.  Justice  Thomp- 
son, at  the  Clinton  Circuit,  in  June,  1808. 

At  the  trial,  the  plaintiff  produced  in  evi- 
dence a  writing,  as  follows  : 

"This  is  to  certify,  that  I  have  bargained 
and  sold  the  one  equal  half  of  lot  No.  20,  in 
the  Great  Location  of  the  Sable,  for  14  shillings 
per  acre,  to  Rufus  Green,  the  interest  to  com- 
mence from  the  1st  July,  1792. 

NATHANIEL  PLATT.' 


It  was 


admitted  that  previous  to  the  year 
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1792,  Phitt  was  seized  in  fee  of  the  premises  in 
question  ;  that  he  was  in  possession,  at  the 
time  he  gave  the  above  writing  ;  and  that  in 
the  year  1801,  he  conveyed  the  premises  to  one 
Lovely,  by  deed,  who  took  possession  at  the 
same  time",  and  afterwards  conveyed  the  land 
to  the  defendant.  The  defendant  took  posses- 
sion under  the  last  mentioned  deed,  and  has 
held  the  premises  to  this  time. 

The  defendant  proved  that  nothing  had 
ever  been  paid  by  Green  for  the  land,  either 
at  the  time  of  the  bargain  mentioned  in  the 
certificate,  or  at  any  subsequent  period. 

It  was  proved,  on  the  part  of  the  plaintiff, 
that  Green  was  to  have  his  own  time  to  pay 
for  the  laud,  having  rendered  services  to  Platt, 
who,  for  that  reason,  gave  him  the  indulgence, 
as  to  payment. 

Platt  was  offered  as  a  witness  to  prove  that 
Green  gave  up  the  contract,  but  he  was  ob- 
jected to  by  the  plaintiff,  and  rejected  by  the 
judge. 

A  verdict  was  taken,  by  consent,  subject  to 
the  opinion  of  the  court,  on  a  case. 

Mr.  Skinner  for  the  plaintiff. 

Mr.  Foot,  contra. 

THOMPSON,  J.  I  had  no  doubt,  at  the  trial, 
that  the  paper  produced  by  the  plaintiff  was  a 
425*]  mere  memorandum  *of  a  conveyance, 
and  should  have  ordered  a  nonsuit,  had  not 
the  plaintiff's  counsel  urged  that  the  cause 
might  go  to  the  jury,  ancf  the  question  be  re- 
served, as  to  the  operation  of  the  writing  given 
in  evidence. 

Per  Curium.  This  is  a  mere  agreement 
that  Green,  on  paying  14  shillings  per  acre, 
with  interest,  from  the  1st  July,  1792,  should 
have  a  conveyance  of  the. land.  It  is  not  a 
conveyance  nor  a  lease.  No  consideration  is 
expressed  or  paid  ;  no  rent  reserved,  nor  are 
there  any  words  importing  a  lease.  It  is  a 
memorandum  of  an  executory  agreeement  to 
sell  the  land,  and  nothing  more.  There  must 
l>e,  according  to  to  the  case,  a  judgment  of 
nonsuit. 

Judgment  of  nonsuit. 

Cited  in— 13  Johns.,  236 ;  15  Johns.,  351 ;  16  Johns., 
175;  19  Abb.  Pr.,  457  ;  1  Kob.,  96. 


LITTI.EFIELD  v.  STOREY. 

Chose    in     Action  —  Assignee  —  Demurrer  — 
Practice. 

The  court  will  take  notice  of  and  protect  the  right 
of  an  assignee  of  a  chose  in  action. 

The  party  demurring  must  make  up  the  paper 
books,  and" bring  on  the  cause. 

Citations— 1  Johns.,  533,  n.\  1  Bos.  &  P.,  447. 

rPHIS  was  an  action  of  debt.  The  declara- 
J-  tion  contained  two  counts,  on  two  obliga- 
tions for  $100  each.  The  defendant  pleaded 
non  eat  factum,  and  that,  on  the  1st  day  of 
August,  1806,  he  paid  to  the  plaintiff  the 
money  due  on  the  obligations.  The  plaintiff 
replied,  that  before  the  commencement  of  the 
present  suit,  and  before  the  said  1st  day  of 
August.  1806,  he  sold  and  assigned  over  the 
said  obligations  to  one  Z.  R.  Shepherd,  to  have 
and  receive  the  money  due  thereon  to  his  own 
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use,  and  did  authorize  him,  in  the  name  of  him, 
the  plaintiff,  to  demand  and  receive  the  same 
to  the  use  and  benefit  of  him,  the  said  Shep- 
herd, of  which  the  defendant  had  notice  ;  and 
the  plaintiff  averred  that  this  action  was  com- 
menced for  the  sole  use  and  benefit  of  the  said 
Shepherd,  for  the  purpose  of  enabling  him  to 
collect  and  receive  the  money  due  on  the  obli- 
gations. 

To  this  replication  there  was  a  general  de- 
murrer and  joinder. 

*A  preliminary  question  was  raised  [*42O 
by  the  counsel,  as  to  the  right  of  the  plaintiff 
to  make  up  and  deliver  the  paper  books,  and 
to  bring  on  the  cause  ;  and  the  court  said  that 
it  had  been  formerly  decided,1  that  the  plaint- 
iff was  entitled  to  prepare  the  paper  books,  and 
bring  on  the  cause ;  but  that  for  some  time 
past  a  different  practice  had  prevailed,  and 
the  party  demurring  was  allowed  to  make  up 
the  books  and  bring  on  the  cause  to  argument. 

Mr.  Weston,  in  support  of  the  demurrer. 

Mr.  Z.  R.  ShepJierd,  contra,  was  stopped  by 
the  court. 

Per  Curiam.  This  is  a  clear  case.  It  has 
been  decided  that  this  court  will  recognize  and 
protect  the  rights  of  an  assignee  of  a  chose  in 
action. 

In  the  case  of  Andrews  v.  Beecker,'1  it  was 
held  that  a  release  by  the  obligee  of  a  bond, 
after  an  assignment,  and  notice,  was  a  nullity. 
(See  also  Legh  v.  Legh,  1  Bos.  &  Pull.,  447.) 

Judgment  for  the  plaintiff. 

Cited  in— 4  Johns.,  406 ;  5  Johns.,  194 ;  8  Johns.,  154 , 
11  Johns.,  49;  13  Johns.,  22;  17  Johns.,  292 ;  19  Johns., 
52,  97 ;  9  Cow.,  36 ;  1  Hill,  554 ;  6  Hill,  239 ;  3  How.  Pr., 


*CARVER  v.  TRACY. 


[*427 


Action  Before  Justice — Money  Had  and  Received 
— Claim  that  Money  was  due. 

Where  a  defendant,  in  a  suit  before  a  justice  for 
money  had  and  received,  admitted  that  he  received 
the  money  of  the  plaintiff,  but  that  it  was  his  due, 
and  the  justice  thereupon  gave  judgment  for  the 
plaintiff,  it  was  held  to  be  erroneous.  The  whole 
declaration  of  the  defendant  should  be  taken  to- 
gether, and  in  this  case  was,  substantially,  a  denial 
of  the  plaintiff's  demand. 

ON  ccrtiorari.  The  suit  before  the  justice 
was  for  one  dollar,  had  and  received  to 
the  use  of  the  plaintiff.  The  defendant  said 
that  he  had  received  a  dollar  of  the  plaintiff, 
but  it  was  his  due.  On  this  declaration,  the 
justice,  without  further  evidence,  decided  that 
the  plaintiff  was  entitled  to  recover,  and  that 
the  defendant  must  prove  the  debt  he  claimed. 

Mr.  Gold  for  the  plaintiff  in  error. 

Mr.  Henry,  contra. 

Per  Curiam.  The  justice  was  manifestly 
wrong.  The  whole  conversation  of  the  de- 

1.— April  Term,  1800.  But  it  seems  more  consist- 
ent to  allow  the  party  demurring  to  bring  on  the 
cause ;  and  there  is  no  danger  of  delay,  since,  by  the 
rules  of  the  court,  the  opposite  party  may  also  give 
notice  of  bringing  on  the  cause,  and  may  have  judg- 
ment by  default,  in  the  same  manner  as  if  it  were 
a  case  after  a  verdict,  if  the  party  demurring  does 
not  deliver  the  paper  books,  and  move  to  bring  on 
the  cause,  pursuant  to  bis  notice. 

2.— Decided  in  July,  1800,  and  recognized  in  the 
case  of  Wardell  v.  Eden  (1  Johns.,  532,  in  note). 
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fendant  must  be  taken  together.  The  plaint- 
iff could  not  take  one  part,  and  reject  the  other. 
What  was  said  by  the  defendant,  taken  to- 
gether, was  a  denial  of  the  demand  of  the 
plaintiff,  who  was  bound  to  prove  it. 

Judgment  reversed. 

Cited  In— 9  Johns.,  141;  15  Johns.,  230;  15  Wend.. 
384;  2  Hill,  442;  2  Johns.  Ch.,  88;  25  N.  Y.,  175;  6 
Barb.,  45T ;  6  Duer,  125 ;  1  Hilt.,  270 ;  3  Wood.  &  M., 
•385:  39  Mich.,  768. 


GOODENOW  v.  TRAVIS. 

Action  Against  Tavern- Keeper — Refusal  to  En- 
tertain— Justification. 

In  a  suit  before  a  justice  against  a  tavern-keeper, 
for  not  entertaining  the  plaintiff,  the  defendant 
pleaded  not  guilty,  and  set  off  a  trespass  by  the 
plaintiff,  in  his  house,  &c.,  and  the  jury  found  a 
verdict  for  the  defendant  for  six  cents  damages  and 
six  cents  cost.  It  was  held  that  the  matter  alleged 
by  way  of  set-off  was  to  be  taken  as  a  justification 
under  the  general  issue;  and  the  verdict  as  a 
general  verdict  for  the  defendant,  rejecting  the  six 
•cents  damages  and  costs. 

ON  certiorari.  The  plaintiff  below  declared 
against  the  defendant,  who  was  a  tavern- 
keeper,  for  refusing  to  entertain  him.  The 
defendant  pleaded  not  guilty,  and  set  off  a 
trespass  by  the  plaintiff  in  breaking  a  door, 
&c. ,  and  that  he  was  a  person  of  bad  reputa- 
tion. A  verdict  was  found  for  the  defendant 
for  six  cents  damages  and  six  cents  cost. 

Mr.  8.  Ross  for  the  plaintiff  in  error. 

Mr.  Nicott,  contra. 

Per  Curiam.  The  plea  was  not  guilty,  and 
the  set-off  of  the  trespass  or  violence  done  by 
428*]  the  plaintiff  in  the  *house,  and  his  bad 
character,  was  meant  only  as  a  reason  or  justi- 
fication for  not  entertaining  him,  and  was  in- 
tended to  support  the  plea  of  not  guilty.  The 
verdict  for  six  cents  damages  and  six  cents 
cost  was  intended,  and  is  to  be  considered, 
merely  as  a  verdict  for  the  defendant,  gen- 
erally. 

Judgment  affirmed. 


SERJEANT  v.  HOLMES. 

Justice's  Court — Two  Suits — Set-off. 

In  suits  before  justices  of  the  peace,  the  defend- 
ant must  set  off  his  demand  against  the  plaintiff, 
the  first  opportunity  he  has  for  that  purpose,  or  he 
will  be  precluded  afterwards. 

Thus,  where  two  suits  by  the  same  plaintiff, 
against  the  same  defendant,  were  pending  at  the 
same  time,  and  the  defendant  suffered  judgment  to 
pass  against  him  in  the  first,  and  then  set  off  his  de- 
mand in  the  second  suit,  it  was  held  that  it  should 
have  been  made  in  the  first  suit,  and  was  too  late  to 
be  allowed  in  the  second. 

Citation— Stat.,  Laws,  N.  Y.,  494,  sec.  9. 

ON  certiorari.  The  plaintiff  below  com- 
menced two  suits  against  the  defendant, 
by  summons,  issued  at  the  same  time,  and  re- 
turnable at  the  same  hour,  before  the  same 
justice.  On  the  return  of  the  process,  the 
plaintiff  declared  in  one  of  the  suits  on  a  note 
for  $20,  and  the  defendant,  on  being  asked  by 
the  justice  whether  he  had  any  defense,  an- 
swered that  he  had  none.  The  justice  there- 


upon gave  judgment  for  the  plaintiff  for  the 
amount  of  the  note.  The  plaintiff  then  de- 
clared, immediately  afterwards,  in  the  second 
action,  on  a  note  for  six  dollars,  and  the  de- 
fendant pleaded  a  set-off  of  twelve  dollars,  but 
the  justice  refused  to  allow  it. 

Mr.  Qold  for  the  plaintiff  in  error. 

Mr.  Kirkland,  contra. 

Per  Curiam.  The  act  (Laws  of  N.  Y.,  Vol. 
I.,  p.  494,  sec.  9)  directs,  that  if  any  defendant 
shall  neglect  or  refuse  to  set  off  any  account 
or  demand  he  has  against  the  plaintiff,  such 
defendant  shall  be  forever  thereafter  preclud- 
ed from  having  any  action  against  the  plaint- 
iff to  recover  the  same,  or  any  part  thereof. 
The  true  construction  is,  that  the  defendant 
must  set. off  the  very  first  opportunity  he  has 
for  that  purpose.  By  omitting  to  set  off  his 
demand  against  the  first  action,  the  defendant 
lost  his  right  of  set-off,  and  his  demand  be- 
came forever  extinguished.  The  justice  was, 
therefore,  right  in  refusing  the  set-off  in  the 
second  suit. 

Judgment  affirmed. 
Cited  in— 7  Wend.,  12*. 


*M'CARTY  AND  M'CARTY      [*429 
SHERMAN. 

Judgment  in  Justice's  Court — Action  on — Nul 
Tiel  Record — Evidence. 

In  an  action  of  debt  before  a  justice  on  a  judg- 
ment obtained  before  another  justice,  a  certificate 
under  the  hand  and  seal  of  the  justice,  whose  hand- 
writing was  proved  by  a  witness,  was  held  not  to 
be  sufficient  evidence,  on  a  plea  of  mil  tiel  record. 
The  certificate  should  be  proved  by  the  justice  him- 
self, or  a  sworn  copy  of  his  minutes  be  produced. 

Ctiation— 2  Johns.,  378. 

IN  ERROR,  on  certiorari  from  a  justice's 
court.  The  defendant  in  error  brought 
an  action  of  debt  on  a  judgment  for  $17.79, 
obtained  before  another  justice,  against  the 
plaintiffs  in  error.  The  plea  was  nul  tiel  re- 
cord. On  the  trial,  a  certificate  of  the  judg- 
ment, under  the  hand  and  seal  of  the  former 
justice,  was  produced,  but  was  not  proved, 
except  by  a  witness  who  testified  to  the  hand- 
writing. It  was  read  in  evidence,  though  ob- 
jected to  by  the  defendant.  There  was  also  a 
difference  of  eight  cents  in  the  sum  mentioned 
in  the  certificate,  and  the  debt  stated  in  the 
declaration. 

Mr.  Henry  for  the  plaintiffs  in  error. 

Mr.  Sedgwick,  contra,  cited  Kellogg  v.  Maunty 
(2  Johns.,  378). 

Per  Curiam.  The  objection  to  the  certificate 
of  the  former  justice,  as  evidence,  was  well 
founded.  It  ought  to  have  been  proved  by 
the  justice  himself,  who  gave  the  judgment, 
or  a  sworn  copy  of  his  minutes  should  have 
been  produced*  In  the  case  of  Kellogg  v. 
Mauney  the  evidence  of  the  certificate  was  not 
objected  to,  and  was,  therefore,  considered  as 
admitted.  The  judgment  below  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in— 3  Wend.,  268;  10  Wend.,  527;  25  Barb., 
197 ;  4  E.  D.  Smith,  474. 
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43O*    ]  *BKOWNELL  v.  SLOCUM. 
Form  of  Oath —  Waiver  of  Objection. 

Where  no  exception  is  made  to  the  form  of  the 
oath  administered  by  a  justice,  at  the  time  of  trial, 
it  cannot  af  terwards  be  alleged  for  error, 

Citation— Laws  of  N.  Y.,  sess.  31,  ch.  204. 

ON"  certiorari.    The  error  assigned  on  the  re- 
turn of  the  ctrtiorari  in  this  cause,  was, 
that  the  oath  administered  to  the  only  witness 
sworn  in  the  cause  did  not  correspond  with 
the  form  required  by  the  act.     No  objections 
were  raised  at  the  time  to  the  form  in  which 
the  oath  was  administered. 
Mr.  D.  Snepfterd  for  the  plaintiff  in  error. 
Mr.  Allen,  contra. 

Per  Curiam.  By  the  16th  section  of  the 
Act  of  the  last  session  (sess.  31,  ch.  204),  it  is 
provided  that  no  omission  or  misrecital  of  any 
oaths  prescribed  by  the  act,  in  the  return  of 
any  justice  to  a  certiomri,  shall  be  assigned 
for  error,  unless  it  be  alleged  in  the  affidavit, 
on  which  such  certiorari  issued,  that  exception 
was  made  to  the  form  of  the  oath  administered 
at  the  trial.  The  judgment  below  must  be 
affirmed. 

Judgment  affirmed. 


YOUNG  v.  HUBBELL  AND  ROOT. 

Submission  to  Jury — Nonsuit  After. 

Where  a  cause  has  been  once  submitted  to  a  jury 
by  a  justice,  he  cannot  afterwards  take  it  from  the 
jury,  and  nonsuit  the  plaintiff. 

ON  certiorari.     After  the  cause  below  had 
been  submitted  to  the  jury  on  a  question 
of  fact,  and  evidence  given  on  both  sides,  the 
justice  took  the  cause  from  the  jury,  and  non- 
suited the  plaintiff. 

Per  Curiam.  After  the  cause  had  gone  to 
the  jury,  it  ought  to  have  been  decided  by 
them.  The  justice  had  no  right  to  interfere, 
and  prevent  their  verdict.  The  judgment 
must  be  reversed. 

Judgment  reversed. 

Cited  in-10  Wend.,  528;  8  Abb.  N.  S.,  16 ;  3  Daly, 
443. 


431*]      "POTTER  t>.  LUTHER 

Officer — Proof  of  Official  CJiaracter — Reputation. 

In  the  case  of  a  public  officer,  as  a  sheriff,  deputy- 
sheriff,  justice  of  the  peace,  constable,  &e.,  it  is  suf- 
fleient  to  prove  that  he  acted  as  a  public  officer, 
•without  producing  bis  appointment. 

Citation— 4  T.  R.,  366. 

OX  cerliorari.  The  plaintiff  below  brought  an 
action  of  trespass  de  boni*  asportatis.  The 
defendant  pleaded  that,  as  one  of  the  deputy 
sheriffs  of  Washington  County,  he  took  the 
goods  by  virtue  of  &  fieri  facia*  issued  out  of 
the  Court  of  Common  Pleas,  and  offered  wit- 
nesses to  prove,  T)y  reputation,  that  he  was  a 
a  general  deputy  of  the  sheriff  ;  but  that  the 
justice  overruled  the  evidence,  and  required 


that  the  defendant  should  produce  and  prove 
Iris  appointment  by  the  sheriff. 

Mr.  Craryfor  the  plaintiff  in  error. 

Mr.  Foot,  contra. 

Per  Curiam.  It  is  a  general  rule  to  admit 
proof  by  reputation,  that  a  person  acts  as  a 
general  public  officer  or  deputy.  In  Berryman 
v.  Wive  (4  Term,  366)  the  Court  of  King's 
Bench,  in  England,  decided  that  in  the  case  of 
all  peace  officers,  justices  of  the  peace,  consta- 
bles, &c.,  it  was  sufficient  to  prove  that  they 
acted  in  those  characters,  without  producing 
their  appointments,  and  that  even  in  a  case  of 
murder. 

Judgment  reversed. 

Cited  in-2  Cow.,  425;  7  Cow.,  234;  5  Wend.,  233: 
7  Wend.,  344 ;  9  Wend.,  18 ;  10  Wend.,  258 ;  14  Barb., 
317 ;  38  Barb.,  36 ;  1  Wood.  &  M.,  255. 


*TODD  v.  CROOKSHANKS.  [*432 

Payment  of  Note — Refusal  to  Deliver — Detinue. 

A  gave  a  promissory  note  to  B  and  C,  who  were 
executors,  and  afterwards  paid  the  note  to  B  and 
took  a  receipt  in  full,  the  note  being1  in  the  custody 
of  C,  was  demanded  by  A,  and  on  C  s  refusal  to  de- 
liver it,  A  brought  an  action  of  detinue  for  the  note,, 
and  it  was  held  that  the  action  would  not  lie,  as  the 
note,  after  it  was  paid,  was  of  no  value,  and  in  the 
hands  of  the  payee. 

Detinue  or  trover  will  lie  for  a  promissory  note, . 
in  the  hands  of  a  third  person. 

ON  certiorari.  The  plaintiff  below  brought 
an  action  of  detinue  against  the  defendant 
for  a  promissory  note,  dated  the  12th  January, 
1801,  for  $20.  From  the  evidence  produced 
at  the  trial,  it  appeared  that  the  defendant  had 
purchased  of  the  plaintiff  and  one  Mary  Crook  - 
shanks,  as  executors,  &c.,  some  property,  for 
which  he  gave  to  them  the  note  in  question. 
That  the  defendant  afterwards  paid  the- 
amouut  of  the  note  to  Mary  Crookshanks,  and 
took  her  receipt  in  full ;  but  the  note  being  in 
the  hands  of  Todd,  the  other  payee,  was  not 
given  up  ;  and  on  his  refusal  to  deliver  it,  the 
defendant  in  error  brought  his  action  against 
him  before  the  justice.  It  was  objected,  on 
the  part  of  the  defendant  beiow,  that  the 
plaintiff  had  no  property  in  the  note  sufficient 
to  support  an  action,  it  being  of  no  value  after 
it  was  paid  ;  but  the  justice  overruled  the  ob- 
jection, and  gave  judgment  for  $25  damages. 

Mr.  Crary  for  the  plaintiff  in  error. 

Mr.  Skinner,  contra. 

Per  Curiam.  There  was  no  foundation  for 
the  action  below.  After  the  note  was  paid, 
and  a  receipt  in  full  given,  by  one  of  the 
payees,  it  was  completely  discharged,  so  as  to 
be  of  no  value.  The  note  did  not  belong  to 
the  plaintiff,  and  it  might  be  useful  to  Todd, 
the  other  payee,  who  was  co-executor,  to  show 
that  he  had  not  received  the  money.  An  ac- 
tion of  trover  will  lie  for  a  note  in  the 
hands  of  a  third  person  ;  but  such  an  action  as 
this  was  never  before  brought. 

Judgment  reversed. 

Cited  in— 3  N.  Y.,  175 ;  7  N.  Y.,  491 ;  4  How.  Pr.,  424 ; . 
7  How.  Pr.,  136;  3  Co.  R.,  111. 
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433*]      *WILSON  v.  LARMOUTH. 

Assumpsit — Set  off—  Verdict  Exceeding  Claim. 

In  an  action  of  (uaiumpstt  before  a  justice,  the  de- 
fendant pleaded  mm  Otsumpttt,  and  set  off  five  dol- 
lars  damages  for  a  trespass ;  the  plaintiff  did  not 
object  to  the  set-off,  and  the  jury  found  a  verdict 
i,n  the  defendant  Tor  $15.  It  was  held  that  as  the 
plaintiff  did  not  at  the  time  object  to  the  set-off,  he 
could  not  afterwards  allege  it  as  error;  and  that 
though  it  would  be  error  in  form  if  a  jury  were  to 
tind  more  damages  for  a  plaintiff  than  he  had  alleged 
in  liis  declaration ;  yet  the  jury  being  the  judges  of 
the  damages  of  the  trespass  set  off  by  the  defend- 
ant, the  verdict  will  not  be  set  aside  because  they 
found  more  damages  than  the  defendant  alleged,  it 
being  no  error  in  substance. 

ON  certiorari.  The  plaintiff  below  declared 
in  an  action  of  assumpsit  for  $25,  and  the 
defendant  pleaded  nan  assumpsit,  and  a  set-off 
of  five  dollars  damages,  done  by  the  plaintiff's 
cattle,  on  the  land  of  the  defendant ;  the 
plaintiff  did  not  object  to  the  set-off,  and  the 
cause  was  tried  by  a  jury,  who  found  a  ver- 
dict for  the  defendant  for  $15  damages. 

Mr.  Crary,  for  the  plaintiff  in  error,  object- 
ed that  the  set-off  ought  not  to  have  been  al- 
lowed ;  and  that,  at  all  events,  the  defendant 
was  not  entitled  to  recover  more  than  the  sum 
of  five  dollars. 

Mr.  Skinner,  contra. 

Per  Curium.  As  the  plaintiff  made  no  objec- 
tion to  the  set-off  at  the  time  of  the  trial,  but 
suffered  it  to  go  to  the  jury,  it  is  now  too  late 
to  make  the  objection  here.  In  the  case  of  a 
plaintiff,  it  would  be  error  if  the  verdict 
should  be  for  more  damages  than  are  laid  in 
the  declaration,  but  it  is  error  in  form,  not  in 
substance.  The  jury  were  the  proper  judges 
of  the  quantum  of  damages ;  and  it  would  be 
against  right  and  justice  to  set  aside  this  judg- 
ment on  a  point  of  form. 

Judgment  affirmed. 
Cited  in— 3  Wend.,  157. 


434*]      *JONES  v.  WILSON. 

Co  nstable — Execu  tion — Negligence — Payment  to 
Plaintiff— Demand  Against  Defendant. 

A  constable  who  suffers  an  execution  to  sleep  in 
his  hands,  and  then  pays  the  money  to  the  plaintiff, 
without  any  previous  demand  of  the  defendant,  and 
without  his  request,  cannot  maintain  an  action 

Xinst  the  defendant  for  the  amount  paid  to  the 
ntiff  on  the  execution. 

ON  certiorari.  The  plaintiff  below  was  a  con- 
stable, and  had  an  execution  against  the 
defendant  below,  issued  by  a  justice  of  the 
peace,  at  the  suit  of  a  third  person.  The  con- 
stable, without  making  any  demand  on  the  de- 
fendant, and  without  his  request,  paid  '  the 
money  to  the  plaintiff  named  in  the  execution, 
and  then  brought  his  action  before  a  justice 
against  the  defendant,  to  recover  the  amount 
so  paid,  to  the  use  of  the  defendant.  An  ob- 
jection was  made  to  the  plaintiff's  right  to 
bring  the  action,  but  the  justice  overruled  the 
objection,  and  permitted  the  cause  to  be  tried 
by  a  jury,  who  found  a  verdict  for  the  plaint- 
iff. 

Mr.  Skinner  for  the  plaintiff  in  error. 

Mr.  Allen,  contra. 
JOHNS.  REP.,  3. 


Per  Curiam.  The  constable  had  no  right  to 
sleep  on  the  execution,  and  then  pay  the  mon- 
ey to  the  plaintiff  and  bring  his  action  against 
the  defendant,  without  any  previous  demand 
or  request.  Such  a  practice  is  not  only  against 
the  rules  of  law,  but  would  tend  to  multiply 
suits,  and  increase  ligitation. 

Judgment  reversed.1 

Cited  in— 10  Johns.,  361 ;  11  N.  Y.,  89 ;  41  Mo.,  309. 


*KIDDER  v.  TOWNSEND.  [*435 

Certiorari — Return — Evidence — Presumption. 

Where  the  evidence  given  at  the  trial  of  a  cause 
before  a  justice  is  set  forth  in  the  return  to  a  certi- 
orati,  the  court  will  decide  whether  it  was  sufficient 
to  support  the  plaintiff's  declaration,  and  if  they 
consider  it  insufficient,  the  judgment  below  will  be 
reversed.  But  if  the  evidence  is  not  stated  in  the 
return,  the  court  will  presume  that  it  was  sufficient 
to  support  the  declaration. 

ON  certiarari.  The  plaintiff  below  declared 
against  the  defendant,  in  an  action  of  tres- 
pass quare  clan  sum  fregit,  and  taking  away  ten 
sheep ;  for  cutting  down  and  carrying  away 
ten  trees  ;  and  for  wounding  and  maiming  a 
horse.  The  defendant  pleaded  not  guilty. 
The  evidence  produced  at  the  trial  was  de- 
tailed in  the  return,  but  it  is  unnecessary  to 
state  it  here. 

Mr.  E.  Williams  for  the  plaintiff  in  error. 

Mr.  Richardson,  contra. 

Per  Curiam.  If  the  evidence  given  at  the 
trial  had  not  been  set  forth  in  the  return,  we 
might  have  presumed  that  it  was  sufficient  to 
support  the  declaration.  But  as  it  is  spread 
before  us,  we  must  decide  upon  it,  and  we  are 
of  opinion  that  it  does  not  support  the  declara- 
tion, and  that  the  judgment  below  must, 
therefore,  be  reversed. 

Judgment  reversed. 

Cited  in— 15  Wend.,  492;  1  N.  Y.,  541 ;  3  Barb.,  517. 


TOWNSEND  v.  LEE. 

Justice's  Court — Adjournment. 

Where  a  justice  has  once  adjourned  a  cause  for 
three  months,  at  the  request  of  a  party,  he  cannot 
grant  a  second  adjournment  at  the  request  of  the 
same  party. 

Citation— 2  Johns.,  383. 

ON  certinran.  After  issued  joined  between 
the  parties  before  the  justice,  the  defend- 
ant requested  an  adjournment  of  the  trial  for 
three  months,  on  account  of  the  absence  of  a 
material  witness  in  Vermont,  which  was 
granted.  The  parties  appeared  on  the  day  ap- 
pointed, and  the  defendant  requested  a  further 
adjournment  of  the  trial,  on  account  of  the 
absence  of  the  same  witness.  The  justice  re- 
quired the  defendant  to  state  what  he  expected 

1. — S.  P.,  Menderback  v.  Hopkins  (8  Johns.  Rep., 
435).  So,  if  a  collector  of  taxes  pay  over  the  defend- 
ant's tax  to  the  -treasurer,  without  his  request,  an 
action  is  not  maintainable  to  recover  the  money 
paid.  Beach  v.  Vandenbergh,  10  Johns.  Rep.,  361. 

659 


4:r. 


SUPREME  COURT,  STATE  OP  NKW  YORK. 


1808 


to  prove  by  the  witness ;  and  the  justice  being 
of  opinion  that  it  was  not  material,  refused  to 
adjourn  the  trial  a  second  time.  The  jury 
found  a  verdict  for  the  plaintiff  below,  for  $25. 
43O*]  *Mr.  Richardson  for  the  plaintiff  in 
error. 
Mr.  E.  Williams,  contra. 

Per  Curiam.  The  justice  having  once  ad- 
journed the  cause  for  three  months,  at  the  re- 
quest of  the  defendant,  he  could  not  after- 
wards grant  a  second  adjournment,  at  the 
request  of  the  same  party. 

in  the  case  of  Easton  v.  Coe  (2  Johnson,  383) 
the  first  adjournment  was  with  the  consent  of 
the  parties,  and  not  by  order  of  the  justice. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-2  Cow.,  425;  57  Barb.,  601. 


M'NEIL  fl.  SCOFFIELD. 

Justice's  Court — Jury — Declaration —  Waiver  of 
Objection — Certiorari — Return. 

In  actions  before  justices  of  the  peace,  the  jury 
may  decide  both  the  Jaw  and  the  fact.  Where  a 
party  makes  no  objection  at  the  time  to  the  form 
of  the  plaintiff's  declaration,  he  cannot  avail  him- 
self of  any  defects  which  appear  on  the  return  to 
the  c#rt  iorari.  The  court,  as  to  the  proceedings  be- 
fore justices  of  the  peace,  will  look  to  the  right  and 
justice  of  the  case,  without  regard  to  matters  of 
form  or  technical  niceties.  If  the  plaintiff  declare 
in  axxumpxit,  and  also  for  a  fraud,  the  defendant 
cannot  object  to  the  declaration  on  the  return  to 
the  certiorari. 

ON  certiorari.  The  plaintiff  below  declared 
against  the  defendant*  in  assumpsit,  for 
$25,  difference  agreed  to  be  paid  by  the  de- 
fendant, on  an  exchange  of  horses  between 
him  and  the  plaintiff ;  and  also  for  $25,  for 
fraud  in  the  exchange  of  horses,  and  concluded 
to  the  damage  of  $25.  The  defendant  pleaded 
the  general  issue  and  a  set-off. 

It  was  proved  that  the  defendant  had  con- 
fessed that  he  exchanged  horses  with  the 
plaintiff,  and  was  to  pay  a  sum  of  money  for 
the  difference  in  the  price  ;  but  how  much  the 
witness  did  not  recollect. 

It  was  also  proved  that  the  difference  in  the 
value  of  the  horses  was  $35.  The  jury  found 
a  verdict  for  the  plaintiff  for  $25,  for  which 
the  justice  gave  judgment. 

Mr.  Skinner  for  the  plaintiff  in  error. 

Mr.  Z.  R.  Shepherd,  contra. 

Per  Curiam.  It  is  objected  that  a  count  on 
contract  and  fraud  could  not  be  joined  in  the 
same  declaration.  This  would,  no  doubt,  be 
a  valid  objection,  on  a  motion  in  arrest  of 
judgment  here,  where  the  court  are  judges  of 
the  law,  and  the  jurors  decide  on  the  facts. 
But  in  proceeding  before  justices  of  the  peace, 
437*]  under  the  Act  *for  the  Recovery  of 
Debts  to  the  value  of  Twenty-five  Dollars,  the 
jury  may  decide  both  the  law  and  the  fact. 
Again,  where  the  party  makes  no  objection  to 
the  pleadings  at  the  time,  but  consents  to  go 
to  trial  upon  them,  we  have  repeatedly  de- 
cided that  he  shall  not  avail  himself  of  any 
defects  in  the  form  of  pleading  which  may  ap- 
pear on  the  return  to  the  certiorari.  This  court 
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will  look  to  the  right  and  justice  of  the  case, 
without  regard  to  technical  niceties,  or  matters 
of  form.  It  is  further  objected  that  the  evi- 
dence did  not  support  the  declaration  ;  but 
the  declaration  was  not  on  the  special  agree- 
ment. 

It  was  proved  that  the  defendant  had  prom- 
ised to  pay  the  difference  between  the  horses  ; 
but  the  precise  sum  was  not  stated.  The  law 
implies,  and  the  court  will  intend,  that  it  was 
the  real  difference  in  value  between  the  two 
horses,  which  was  proved  to  be  $35. 

Judgment  affirmed. 

Cited  in— 7  Johns.,  530 ;  3  Wend.,  494 ;  6  Hill,  327 ; 
1  Denio,  434 ;  4  Barb.,  365 ;  16  Barb.,  98. 


INGERSOLL,  JUN.,  c.  WILSON. 

Justice's   Court — Plea  of  Infancy — Certiorari. 

In  an  action  before  a  justice,  the  defendant 
pleaded  infancy,  and  the  justice,  from  examination, 
was  of  opinion  that  he  was  not  an  infant,  and  did 
not  appoint  a  guardian,  and  the  jury  found  that  the 
defendant  was  not  an  infant.  On  the  return  to  the 
certiorari,  it  was  held  that  the  infancy  of  the  de- 
fendant could  not  be  assigned  for  error,  it  being 
against  the  record  and  the  fact,  as  found  by  the 
jury. 

ON  certiorari.  The  plaintiff  below  declared 
on  a  promissory  note ;  the  defendant 
pleaded  infancy,  and  issue  was  joined  on  that 
fact.  The  justice,  from  examination  and  in- 
spection of  the  defendant,  was  of  opinion  that 
he  was  not  an  infant,  and  did  not,  therefore, 
assign  him  a  guardian.  The  fact  being  sub- 
mitted to  the  jury,  they  found  that  the  de- 
fendant was  not  an  infant,  either  at  that  time, 
or  when  he  gave  the  note. 

The  plaintiff  in  error,  on  the  return  to  the 
certiorari,  specially  assigned  for  error  the  in- 
fancy of  the  defendant,  and  there  was  a  gen- 
eral joinder  in  error. 

Mr.  T.  Wood,  for  the  plaintiff  in  error,  con- 
tended that  the  defendant,  by  the  joinder  in 
error,  had  admitted  the  fact  of  infancy. 

Mr.  Kellogg,  contra. 

Per  Curiam.  The  special  assignment  of 
infancy  as  error  was  against  the  record  below, 
and  the  fact,  as  found  by  *the  jury,  [*4-38 
and  was,  therefore,  bad.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 


BENNET  AND  BENNET  «.  HURD. 

Penalty — Highways — Obstruction  —  Erection  of 
Mitts. 

In  an  action  for  a  penalty  under  the  35th  section 
of  "the  Act  to  Regulate  Highways,"  the  plaintiff 
need  not  negative  the  proviso,  in  his  declaration. 

ON  certiorari.  The  action  below  was  brought 
on  the  35th  section  of  "the  Act  to  Regu- 
late Highways"  (Vol.  I.,  p.  602),  for  obstruct- 
ing the  Susquehanna  River.  On  the  return  to 
the  certiorari,  the  principal  objection  was,  that 
the  plaintiff  in  his  declaration  had  not  nega- 
tived the  right  of  the  defendant  under  the 
proviso. 
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Mr.  Slierwood,  for  the  plaintiff  in  error,  cited 
the  case  of  Blasdale  v.  Hewitt  (3  Caines,  137). 

[KENT,  Ch.  J.  That  case  is  so  stated,  that 
it  is  impossible  to  say  on  what  ground  it  was 
decided  by  the  court.] 

Mr.  H.  Bleecker  for  the  defendant  in  error. 

Per  Curiam.  The  proviso  in  the  35th  sec- 
tion, on  which  the  suit  was  brought,  formed 
no  part  of  the  plaintiff's  title,  but  merely  fur- 
nished matter  of  excuse  for  the  defendant.  It 
provides  that  persons  erecting  mills  on  the 
jivers  declared  to  be  public  highways,  and 
"cutting  canals  for  the  use  of  the  mills,  so  as 
not  to  injure  the  navigation,  shall  not  be  lia- 
ble to  the  penalties  of  the  act.  It  was  not  ne- 
cessary, therefore,  for  the  plaintiff  to  negative 
this  proviso  in  his  declaration. 

Judgment  affirmed. 

Cited  in— 4  Johns.,  306;  8  Johns.,  44;  18  Wend., 
33 ;  43  Mo.,  623 ;  12  Mich..  71. 


439*]        WILSON  c.  FENNER. 

Certiorari — Return — Presumption. 

Where  a  justice  returned  to  a  certiorari  that, 
"  being  convinced  by  the  evidence  adduced,  he  gave 
judgment,"  &c.,  the  court  intended  that  it  was  on 
legal  evidence. 

ON  the  return  to  the  certiorari,  in  this  cause, 
it  appeared  that  the  suit  below  was  on  a 
promissory  note,  and  the  defendant  did  not 
appear  or  make  any  defense  in  the  cause ;  and 
the  justice  then  said,  "Being  convinced  by 
the  evidence  adduced  by  the  plaintiff,  I  gave 
judgment,"  &c. 

Per  Curiam.  Tlie  evidence  mentioned  by 
the  justice,  the  court  will  intend  to  be  legal 
evidence,  given  under  oath,  and  not  merely 
the  production  of  the  note.  The  justice  is  not 
bound  to  state  the  evidence  in  his  return,  unless 
called  upon  to  do  so.  The  usual  form  of  giving 
judgment  is  to  say,  "After  hearing  the  allega- 
tion's and  proofs  of  the  parties,"  &c.  If  the 
plaintiff  in  error  wished  for  explanation  as  to 
the  evidence  offered,  he  should  have  applied 
to  the  court  for  a  rule  on  the  justice  for  that 
purpose. 

Judgment  affirmed. 

Cited  in— 19  Wend.,  353;  21  Wend.,  307;  13  Bank. 
Reg.,  563. 


BRUSH 
THE    ADMINISTRATORS    OF   REEVES. 

Promissory  Note — Payable  to  Bearer — Indorse- 
ment. 

If  the  payee  of  a  note  payable  to  him  or  bearer, 
puts  his  name  on  the  back,  he  may  be  sued  as  an 

NOTE.— Negotiable  paper  payable  to  bearer — In- 
dorsement. 

In  support  of  the  doctrine  of  the  above  case  of 
Brush  v.  Reeves,  see  Smith  v.  Rawson,  61  Ga.,  208; 
Gilbert  v.  Nantucket  Bank,  5  Mass.,  97;  Bates  v. 
Butler,  46  Me.,  387  ;  Gwinell  v.  Herbert,  5  Ad.  &  E., 
436 ;  Burmester  v.  Hogarth,  11  M.  &  W.,  97.  See 
Garvin  v.  Wiswell,  83  111.,  218;  Blackman  v. 
L"hman,  63  Ala.,  547,  holding  that  in  Illinois  and 
Alabama  a  note  payable  to  A  or  bearer  must  be  in- 
dorsed to  pass  the  legal  title. 
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indorser,  in  the  same  mannerasif  it  was  payable  to 
his  order. 

Citation— 1  Ld.  Raym..  442. 

THE  plaintiff  declared  on  a  promissory  note, 
given  by  one  Spring  to  Reeves,  the  intes- 
tate, and  payable  to  him  or  bearer.  The  note 
was  indorsed  over  by  Reeves,  and  the  present 
suit  was  brought  by  the  indorsee  against  his 
administrators.  There  was  a  general  demurrer 
to  the  declaration,  which  was  in  the  usual 
form,  against  the  indorser. 

Mr.  E.  Williams,  for  the  defendant,  ob- 
jected that  the  declaration  ought  to  have  been 
special. 

Per  Curiam.  The  note  was  negotiable  under 
the  statute,  and  transferable  without  indorse- 
ment ;  but  if  the  payee  chose  to  put  his  name 
on  the  back,  he  became  as  much  bound  as  an 
indorser,  as  if  the  note  had  been  made  payable 
to  him  or  order. 

*It  was  ruled  by  Chief  Justice  Holt,  [*44O 
in  the  case  of  2  he  Bank  of  England  v.  Newman 
(1  Lord  Raym.,  442),  that  if  a  person  indorses 
a  bill  payable  to  bearer,  he  becomes  a  new 
security,  and  is  liable  on  the  indorsement. 
The  declaration  at  least  is  good  on  a  special 
demurrer.  But  the  defendant  may  withdraw 
the  demurrer,  on  payment  of  costs,  and  plead- 
ing for  with.' 

Judgment  for  the  plaintiff. 

Cited  in— 17  Wend.,  216 ;  7  Hill,  421 ;  105  TJ.  S.,  346. 


JOHNSTON  «.  ROBINS. 

Service  of  Notice. 

In  every  'case  of  a  service  of  a  notice,  except  it  be 
to  bring  a  party  into  contempt,  the  leaving  the  no- 
tice at  the  dwelling-house  of  the  party  is  sufficient, 
and  is  considered  as  a  personal  service. 

Citation— 47  R.,  465. 

MR.  JOHNSON,  for  the  defendants,  moved 
to  set  aside  the  default  entered  for  not 
pleading,  in  this  cause,  and  all  subsequent  pro- 
ceedings, for  irregularity.  From  the  affidavits 
which  were  read,  it  appeared  that  on  the  17th 
May  last,  a  copy  of  the  declaration,  with  a  no- 
tice of  the  rule  to  plead,  was  served  on  the  de- 
fendant, by  delivering  the  same  to  a  young 
man  at  the  house  of  the  defendant,  in  his  ab- 
sence, who  said  he  was  a  clerk  of  the  defend- 
ant, and  lived  in  the  house,  and  that  he  ex- 
pected the  defendant  home  soon,  and  that  he 
would  deliver  the  papers  to  him  as  soon  as  he 
returned. 

On  the  1st  day  of  June,  the  defendant's  at- 
torney gave  notice  of  his  being  concerned,  and 
of  special  bail,  to  the  plaintiffs  attorney  ;  and 
on  the  same  day  the  plaintiff's  attorney  sent 
to  the  attorney  of  the  defendant  a  copy  of  the 
declaration,  with  a  notice  that  a  rule  to  plead 
had  been  entered  on  the  17th  day  of  May, 
which  had  been  served,  with  a  copy  of  the 
declaration,  on  the  defendant ;  and  that  time 
to  plead  would  be  computed  from  that  day, 
and  that  the  copy  was  served  on  the  attorney, 
at  his  request,  and  not  under  the  rule. 

On  the  7th  June,  the  plaintiff's  attorney  en- 
tered the  default  of  the  defendant  for  not 
pleading,  on  an  affidavit  of  service  of  the  dec- 
laration and  rule  to  plead  on  the  defendant,  as 
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above  stated.  On  the  18th  June,  a  plea  was 
441*1  *tiled,  and  a  copy  thereof  served  on 
the  plaintiff's  attorney,  who  sent  it  back  to  the 
defendant's  attorney,  who,  on  the  5th  July, 
entered  a  default  for  want  of  a  replication. 
The  venue  in  the  cause  was  laid  in  Kings 
County,  and  the  plaintiff's  attorney  offered  to 
waive  the  default,  if  the  defendant  would  con- 
sent to  go  to  trial,  at  the  June  Circuit  in  that 
county,  which  offer  was  refused,  as  the  defend- 
ants attorney  conceived  that  he  was  not  bound 
to  plead  until  the  20th  June,  and  that  the  ser- 
vice of  the  declaration  and  rule  to  plead  on 
the  defendant,  was  insufficient  ;  and  because 
George  Fair,  a  material  witness,  was  absent 
from  the  State,  whose  attendance  could  not  be 
procured  in  time. 

Mr.  Sedgicick,  contra,  read  an  affidavit  stat- 
ing, among  other  things,  that  the  plaintiff's 
attorney  had  never  accepted  any  plea  from  the 
defendant  or  his  attorney  ;  and  that  the  wit- 
ness mentioned  by  the  defendant  resided  in 
Hackensack,  in  >iew  Jersey,  and  that  his  at 
tendance  might  easily  have  been  procured  at 
the  last  circuit,  in  the  County  of  Kings. 

Per  Curiam.  It  was  decided  in  the  case  of 
Jackson,  ex  dem.  Griffiths  (4  Term  Rep.,  465), 
that  in  every  case  of  the  service  of  a  notice, 
leaving  it  at  the  dwelling-house  of  the  party, 
was  to  be  considered  as  a  personal  service,  for 
every  purpose,  except  to  bring  the  party  into 
contempt.  We  consider  the  declaration  as 
having  been  personally  served  on  the  defend- 
ant, on  the  17th  May,  and  that  the  defendant 
was  bound  to  plead  in  20  days  thereafter. 
The  default  was,  therefore,  regularly  entered  ; 
and  -the  affidavits  do  not  disclose  equitable 
grounds  sufficient  to  induce  the  court  to  inter- 
fere and  set  aside  the  default  upon  terms.  The 
offer  of  the  plaintiff  to  waive  the  default  was 
reasonable  ;  but  the  defendant  chose  to  rest 
himself  upon  what  he  conceived  to  be  the  rule 
of  practice  as  to  the  service  of  notices. 

Rule  refused. 


Per  Curium.     A  rule  has  been  adopted  in 
I  regard  to  causes  tried  at  the  sittings  in  New 
i  York,  that   where  it  is  made  to  appear  tlmt 
\  the  cause  could  not  have  been  tried,  had  it 
j  been  noticed  for  trial,  the  plaintiff,  on  a  mo- 
'  tion  for  a  nonsuit,  shall  be  excused  from  stip- 
ulating ;  but  this  rule  was  not  intended  to  be 
applied  to  causes  at  the  county  circuits,  where 
the  reason  for  it  can  seldom  exist.  The  plaint- 
iff must  stipulate  or  be  nonsuited. 

Rule  granted. 


442*]        *ROSS  «.  VAUGHAN. 

Practice    in    New    York — Bringing   Causes   to 
Trial — Stipulation. 

The  rule  adopted  in  regard  to  causes  to  be  brought 
to  trial  at  the  sittings  in  New  York,  that  if  it  is 
made  to  appear  that  the  cause  could  not  have  been 
tried,  had  it  been  noticed,  it  shall  excuse  the  plaint- 
iff from  stipulating  to  bring  it  to  trial  at  the  next 
court,  or  be  nonsuited,  is  not  applicable  to  causes  at 
the  country  circuits. 

MR.   FOOT,  for  the  defendant,  moved  for 
judgment  as  in  case  of  nonsuit,  on  the 
usual  affidavit. 

Mr.  Skinner,  contra,  read  an  affidavit,  stat- 
ing that  the  cause  was  not  noticed  for  trial  at 
the  last  circuit  in  Essex  County,  because  the 
attorney,  knowing  that  many  causes  of  an  elder 
issue  were  actually  noticed,  and  that  much 
business  was  to  come  before  the  Oyer  and 
Terminer,  to  be  held  at  the  same  circuit,  did 
not  believe  that  the  cause  could  be  tried.  It 
appeared  that  but  one  civil  cause  was,  in  fact, 
tried  at  the  circuit,  for  want  of  time.  On  these 
grounds,  he  contended  that  the  plaintiff  was 
not  bound  to  stipulate. 
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Practice — Notice   for    Judgment  —  Stipulation 
— Costs. 

On  a  notice  for  a  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial,  in  an  action  against  a 
sheriff,  where  the  plaintiff  is  entitled  to  stipulate, 
he  is  not  bound  to  pay  double  costs  on  making  the 
stipulation. 

Citation— Stat.,  Laws  N.  Y.,  Vol.  I.,  234. 

MR.  GRISWOLD,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit,  for 
not  proceeding  to  trial. 

Mr.  Kirkland,  contra,  offered  to  stipulate  to 
try  the  cause  at  the  next  circuit,  or  to  be  non- 
suited, and  the  only  question  was,  whether,  as 
this  was  an  action  against  a  sheriff,  the  defend- 
ant was  entitled  to  double  costs. 

Per  Curiam.  The  defendant  is  not,  in  this 
case,  entitled  to  double  costs  ;  the  statute  (Laws 
of  N.  Y.,  Vol.  I.,  p.  234)  gives  double  costs  in 
suits  against  sheriffs,  &c. ,  only  where  a  ver- 
dict is  given  for  the  defendant,  or  the  plaint- 
iff becomes  nonsuited,  or  suffers  a  discontinu- 
ance. 

In  the  present  cane,  the  cauxe  has  not  been  tried, 
nor  has  the  party  become  nonsuit  or  discontinued. 

Cited  in-4  Wend.,  201. 


BROWN  v.  CLARK. 

Writ  of  Error — Removal  of  Record — Venire  de 
Novo — Demand  Small — Costs. 

On  the  return  of  a  writ  of  error  from  a  court  of 
common  pleas  to  this  court,  the  record  itself  is  re- 
moved, and  this  court,  on  a  reversal  of  the  judg- 
ment below,  mav  award  a  venire  de  now  returnable 
at  the  circuit.  But  where  it  appeared  that  the  sum 
demanded  by  the  plaintiff  was  so  small  that  the 
plaintiff,  if  he  recovered,  would  be  obliged  to  pay 
the  costs,  the  court  refused  to  grant  the  venire  de 
now. 

Citations-Doug.,  722;  Cowp.,  89,  90:  2  T.  R.,  125. 

MR.  GOLD, for  the  defendant  in  error.moved 
for  a  venire  de  now  to  be  awarded  in  this 
cause,  or  that  the  record  be  remitted  to  the 
Court  of  Common  Pleas  of  the  County  of 
Oneida,  with  directions  to  issue  a  venire  de  novo 
in  that  court. 

It  appeared  that  Brown,  the  plaintiff  in  er- 
ror, had  recovered  judgment  in  the  Court  of 
Common  Pleas  of  Oneida  against  the  defend- 
ant in  error,  on  which  a  writ  of  error  was 
brought  to  this  court,  on  a  bill  of  exceptions  ; 
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and  that  the  judgment  was  re  versed  at  the  last 
term.  The  bill  of  exceptions  was  merely  to 
the  opinion  of  the  court  below,  in  admitting  a 
note  in  evidence,and  did  not  relate  to  the  merits 
of  the  cause. 

444*]     *The  counsel  cited  Doug.,  696;    2 
Term  Rep.,  53,  125  ;  2  Saund.,  38,  note  27. 
Mr.  Sedgwick,  contra. 

Per  Curiam.  In  judgment  of  law,  the  record 
itself  is  removed  into  tliis  court  from  the  Court 
of  Common  Pleas,  though,  in  fact,  a  transcript 
only  is  sent  up  here.  This  court,  therefore, 
has  power  to  award  a  venire  de  novo,  return- 
able at  a  circuit  court,  as  was  done  in  the  case 
of  Grant  v.  Astle  (Doug. ,  722),  and  as  was  ad- 
mitted to  be  the  rule,  by  Lord  Mansfield,  in 
the  case  of  Harwood  v.  Goodright  (Cowper, 
89,  90). 

The  case  of  Davis  v.  Pierce  (2  Term  Rep. , 
125)  is  very  much  in  point,  as  the  writ  of  error 
there  was  on  a  bill  of  exceptions  from  a  court 
in  Wales,  as  to  the  admission  of  evidence. 
The  reasons  given  in  that  case  are  conclusive 
in  favor  of  the  propriety  and  justice  of  grant- 
ing a  -venire  de  novo  in  cases  where  the  demand 
is  cognizable  in  this  court.  But  in  the  present 
case,  as  there  is  every  reason  to  believe  that 
the  plaintiff  would  not  recover  a  sufficient  sum 
to  entitle  him  to  costs,  but  would  be  obliged 
to  pay  costs,  it  can  be  of  no  benefit,  but  an  in- 
jury to  him,  to  grant  the  motion,  and  which, 
for  that  reason  only,  is  denied. 

Rule  refused. 

Cited  in— 7  Johns.,  470;  5  Cow.,  668;  11  How.  Pr., 
.573 ;  17  How.  Pr.,  293;  1  Gall.,  101. 


445*]  *REYNOLDS  v.  LAMMOND. 

Enlistment — Discontinuance — Costs. 

Where  the  defendant  In  a  cause  has  enlisted  as  a 
soldier  in  the  Army  of  the  United  States,  the  court 
will  not  grant  leave  to  discontinue  without  paying 
costs,  if  it  appear  that  the  sum  to  be  recovered  is 
more  than  $20. 

Citation— Stat.,  6  Stat.  at  Large,  17,  sec.  23. 

MR.  CRARY,  for  the  plaintiff  in  error, 
moved  for  leave  to  discontinue  in  this 
cause,  without  paying  costs.  He  read  an  affi- 
davit stating  that  the  defendant  had  no  prop- 
erty, real  nor  personal,  and  that  he  had,  on 
the  26th  July  last,  enlisted  in  the  Army  of  the 
United  States  for  five  years.  The  present  suit 
was  brought  to  reverse  a  judgment  obtained 
against  the  plaintiff  in  error,  before  a  justice 
of  the  peace.  He  cited  Lackey  &  Briggs  v. 
AT  Donald  (1  Caines,  116). 

Mr.  Allen,  contra.  In  the  case  cited  the 
defendant  was  sentenced  to  imprisonment  for 
life.  The  judgment  to  be  rendered  in  this 
case  would  amount  to  more  than  $20,  so  that 
the  defendant  would  be  liable  to  be  taken  in 
execution,  notwithstanding  his  being  a  soldier 
in  the  Army  of  the  United  States. 

Per  Curiain.  As  the  sum  to  be  recovered 
in  this  case  may  amount  to  more  than  $20, 
there  is  no '  reason  for  granting  the  motion. 
The  act  of  Congress  only  declares  that  non- 
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commissioned  officers  and  privates  shall  not  to 
be  arrested  or  taken  in  execution,  for  debts 
under  $20,  contracted  before  enlistment.  (Laws 
U.  8.,  Vol.  VI.,  p.  17,  sec.  23.) 

R^lle  refuted. 


*WALSH  v.  HILL,  Jim.         [*446 

Motion  for  Judgment— Affidavit— To  State 
Venue. 

On  a  motion  for  a  judgment  as  in  case  of  nonsuit, 
the  affidavit  must  state  in  what  county  the  venue  is 
laid. 

MR.  JOHNSON,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit,  for 
not  proceeding  to  trial. 

Mr.  Sedgwick,  contra,  objected  that  the  affi- 
davit on  which  the  motion  was  founded  did 
not  mention  where  the  venue  was  laid. 

Per  Curiam.  The  affidavit  ought  to  mention 
in  what  county  the  venue  is  laid,  so  that  the 
court  may  know  whether  the  plaintiff  could 
have  brought  the  cause  to  trial  since  the  issue 
was  joined. 

Rule  refused. 
Cited  in— 54  How.  Pr.,  416. 


MINTURN  AND  CHAMPLIN  v.  PHELPS. 

Bail — Surrender  of  Defendant — Supersedeas — 
Rule  to  Show  Cause — Charge  in  Execution. 

Where  the  defendant,  having  been  surrendered  by 
his  bail,  and  lain  more  than  three  months  in  prison, 
without  being  charged  in  execution,  obtains  a  rule 
to  show  cause  why  a  superseded!*  should  not  be 
awarded,  if  the  plaintiff,  after  service  of  the  rule, 
and  before  the  time  assigned  to  show  cause,  charges 
the  defendant  in  execution,  he  may  show  that  for 
cause,  and  it  will  be  sufficient  to  prevent  a  supersetl- 
eas. 

Citation— Col.  Cas.,  42. 

A  JUDGMENT  was  obtained  in  this  cause 
1A-  in  May,  1807.  A  ca.  sa.  was  issued  to 
the  sheriff  of  the  City  and  County  of  New 
York,  on  the  14th  day  of  July,  1807,  which 
was  returned  in  August,  not  found.  The  de- 
fendant was  regularly  surrendered  by  his  bail 
in  Ontario  County,  on  the  4th  of  August, 
1807,  and  has  since  remained  in  custody.  A 
rule  was  granted  by  the  recorder  of  New  York, 
for  Phe  plaintiffs  to  show  cause  before  him  on 
the  9th  day  of  July  last,  why  a  supersedeas  should 
not  issue  to  discharge  the  defendant,  as  he  had 
been  in  custody  above  three  months,  on  the 
surrender,  without  being  charged  in  execution. 
On  the  day  appointed  to  show  cause,  the 
plaintiff's  attorney  issued  a  ca.  sa.  directed  to 
the  sheriff  of  Ontario  County,  and  inclosed  it 
to  him  in  a  letter,  which  was  put  into  the  post- 
office,  in  the  cfty  of  New  York,  before  the 
hour  at  which  cause  was  to  be  shown.  At  the 
hour  appointed,  the  parties  appeared,  and  the 
plaintiffs  showed  for  cause,  that  a  ca.  sa.  had 
been  actually  issued  against  the  defendant, 
and  sent  to  the  sheriff  of  Ontario  County  ; 
*on  which  the  judge  refused  to  grant  [*44:7 
the  supersedeas.  On  an  appeal  from  this  de- 
cision to  the  court,  a  motion  was  now  made, 
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on  the  above  statement  of  facts,  for  a  tuper- 


Mr.  Harison  for  the  plaintiffs. 
Mr.  Johnson  for  the  defendant. 

Per  Onriam.  In  Brantingham's  case  (Col. 
Cases,  42,  July  Term,  1796)  the  plaintiff,  after 
an  application  for  a  supersedeas,  and  before  the 
time  of  appearance  before  the  judge,  charged 
the  defendant  in  execution,  and  then,  on  the 
hearing,  showed  that  for  cause  ;  and  all  the 
judges  held  it  to  be  sufficient.  They  were  of 
opinion  that  the  intent  of  the  statute  was  to 
enable  the  defendant  to  put  the  plaintiff  to 
his  election,  either  to  take  the  person  of  the 
defendant  in  execution,  or  to  resort  to  his 
estate.  The  present  case  comes  within  the 
reason  of  that  decision.  The  court  are,  there- 
fore, of  opinion  that  the  supersedeas  ought  to 
be  refused. 

Rule  refused. 

Cited  in-5  Cow.,  279  ;  12  Wend.,  211  ;  57  N.  Y.,  586  ; 
22  Hun,  492  ;  53  How.,  Pr.,  128;  1  Sawy.,  487. 


KENT  ».  DODGE. 
Venue — Motion  to  CJiange —  When  made. 

The  defendant  may  move  to  change  the  venue 
after  issue  joined,  and  at  any  time,  where  there  has 
been  no  loss  of  trial,  and  no  delay  will  be  produced. 

Citation— 3  Cai.,  104. 

MR.  S.  8.  LUSH,  in  behalf  of  the  defendant, 
moved  to  change  the  venue  in  this  cause. 
Mr.  Z.  R.  Shepherd,  contra,  objected  that 
the  application  ought  to  have  been  made  before 
plea  pleaded,  or  at  least  at  the  next  term  after 
issue  was  joined. 

Per  Curiam.  It  has  been  decided  that  the 
defendant  may  move  to  change  the  venue  after 
issue  has  been  joined  (Delevan  v.  Baldwin,  8 
Caines,  104),  and  this  may  be  done  at  any  time, 
where  there  has  been  no  loss  of  trial,  and  no 
delay  will  be  produced.  Take  your  rule. 

• 

Rule  granted. 
Cited  in— 4  Cow.,  554. 


448*]      *WHITE  e.  LOVEJOY. 

Fieri  Facias  Burned  .  after    Levy — New  Fieri 
Facias — Nunc  pro  Tune. 

Where  a  fieri  facia*,  after  it  had  been  levied,  was 
burnt  by  accident  in  the  house  of  the  deputy-sheriff, 
the  court  ordered  a  new  fieri  facias  to  be  made  out 
and  delivered  to  the  sheriff. 

\  FIERI  FACIAS  was  issued  in  this  cause, 
-O-  and  levied  on  the  goods  of  the  defendant, 
and  afterwards,  before  a  sale  of  the  goods,  it 
was  burnt  with  other  papers  by  an  accidental 
fire,  which  consumed  the  house  of  the  deputy- 
sheriff. 

Mr.  N.  Wittiurw,  for  the  plaintiff,  now 
moved  that  a  new  fieri  facias,  similar  to  the 
one  destroyed,  might  be  made  out  and  delivered 
to  the  sheriff. 
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Per  Curiam.    Take  your  rule  for  a  nevrjieri 
facias  to  be  made  out,  nunc  pro  tune. 

Mule  granted. 

Cited  in— 17  Johns.,  347 ;  3  Cow.,  42;  1  N.  Y.,  172  ; 
How.  Caa.,  330 ;  35  N.  J.  L.,  458. 


PELL  AND  PELL,   Assignees  of  the 

Sheriff,  &c., 

*. 

JADWIN  ET  AL. 

Practice — Suit  on  Bailbond — Affidavit. 

On  a  motion  to  set  aside  proceedings  in  a  suit  on 
the  bailbond  for  irregularity,  the  affidavit  is  well 
entitled  in  the  bailbond  suit. 

MR.   FOOT,  in  behalf  of  the  defendants,, 
moved  to  set  aside  the  proceedings  in  this 
cause,  for  irregularity. 

Mr.  Sedgw'ick,  contra,  objected,  that  the  affi- 
davits ought  not  to  be  received,  as  they  were 
entitled  in  the  suit  on  the  bailbond,  and  not  in 
the  original  action. 

Per  Curiam.  The  papers  are  well  entitled, 
and  the  defendant  may  take  the  rule  on  the- 
usual  terms. - 

Rule  granted. 


*BRIGGS  v.  BRIGGS. 


Motion  to  set  Aside  Inquest- 


[*449' 
Affidavit. 


On  a  motion  to  set  aside  an  inquest  taken  by  de- 
fault, an  affidavit  that  the  defendant  has  a  good  and 
substantial  defense  in  the  cause,  is  a  sufficient  affi- 
davit of  merits. 

Citation— 3  Cai.,  93. 

MR.  SHERWOOD,  for  the  defendant,  moved 
to  set  aside  an  inquest  taken  by  default 
in  this  cause,  on  an  affidavit,  which  stated 
that  an  inquest  had  been  taken  by  default, 
&c.,  and  that  the  defendant  had  "  a  good  and 
substantial  defense  in  the  cause. 

Mr.  Sedgwick,  contra,  objected  that  there- 
was  not  a  sufficient  affidavit  of  merits.  H« 
cited  Jackson,  ex  dem.  Russel,  v.  Stiles  (8 
Caines,  93). 

Per  Curiam.  In  the  case  of  Jackson,  ex  dem. 
Russel,  v.  Stiles,  there  were  peculiar  circum- 
stances, though  not  fully  reported,  which 
afforded  strong  reason  to  believe  that  there  was 
really  no  defense  on  the  merits,  and  that  delay 
was  the  only  object  of  the  defendant.  A  good 
and  substantial  defense  must  mean  a  defense 
on  the  merits. 

Rule  granted. 


THE  PEOPLE  «.  DUELL. 

Imprisonment  for    Petit    Larceny  —  Breaking 
Prison — Felony. 

If  a  prisoner  confined  in  the  couniy  prison  on  a 
conviction  of  petit  larceny,  break  prison,  it  is  a 
felony  for  which  he  may  be  sentenced  to  imprison- 
ment in  the  State  Prison,  for  a  period  not  exceed- 
ing fourteen  years. 
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TIIIE  prisoner  was  convicted  at  the  last  Oyer 
JL  and  Terminer,  in  the  County  of  Saratoga, 
of  breaking  the  jail  in  which  he  was  confined 
for  petit  larceny,  under  a  sentence  of  the  Gen- 
eral Sessions  of  the  Peace,  and  enabling  an- 
other prisoner  also  to  escape,  who  was  in  prison 
on  a  charge  of  felony. 

The  prisoner  was  brought  up  on  a  habeas 
corpus,  to  receive  the  sentence  of  the  court. 

THE  COURT.  A  breach  of  prison  by  a  per- 
son in  jail  on  a  charge  of  felony,  is  itself  a 
felony  above  the  degree  of  petit  larceny,  and 
punishable  by  imprisonment  in  the  State 
Prison,  for  a  period  not  exceeding  fourteen 
years. 

The  court  sentenced  the  prisoner  to  an  impris- 
onment in  the  State  Prison  for  four  years. 


45O*]  *VARIAN 

v. 
OGILVIE,  Gent.,  one  of  the  Attorneys,  &c. 

Attorney — Amount  of  Judgment — Costs. 

Where  a  judgment  is  obained  against  an  attorney 
in  this  court,  for  less  than  $250,  the  plaintiff  is, 
nevertheless,  entitled  to  full  costs. 

Citation— 1  Johns.  Cas.,  32. 

THE  plaintiff  having  recovered   a   verdict 
against  the  defendant,  one  of  the  attor- 
ney's of  this  court,  for  $210,  a  question  was 
raised,  whether  the  plaintiff  was  entitled  to 
full  costs. 

Per  Curiam.  It  has  been  decided,  in  the 
case  of  T.  Bailey,  that  where  a  judgment  is 
recovered  against  an  attorney  of  this  court  for 
less  than  $250,  the  plaintiff  is,  nevertheless, 
entitled  to  full  costs. 


OTIS  t>.  HALL. 

Action  on  the  Case — Overflow  of  Land — License 
— Revocation — Title  to  Land — Costs  Under 
Statute. 

In  an  action  on  the  case  for  overflowing  the 
plaintiff's  land  by  means  of  a  mill-dam  on  the  de- 
fendant's land,  the  defendant  pleaded  not  guilty, 
and  gave  in  evidence  that  he  had  the  permission  of 
the  plaintiff  to  erect  the  dam,  and  overflow  the 
plaintiff's  land,  if  necessary. 

The  plaintiff  proved  a  revocation  of  the  license, 
and  the  jury  found  a  verdict  in  his  favor  for  nine 
dollars  damages.  It  was  held  that  the  freehold  or 
title  of  the  land  did  not  come  in  question,  so 
as  to  entitle  the  plaintiff  to  full  costs  under  the 
statute. 

Citation— 1  Johns.,  146. 

THIS  was  a  special  action  on  the  case,  for 
overflowing  the  plaintiff's  lands,  by 
means  of  a  mill-dam  erected  by  the  defendant 
on  his  own  land.  The  defendant  pleaded  not 
guilty,  and  gave  notice  that  he  should  offer 
evidence  that  the  dam  was  erected  by  permis- 
sion of  the  plaintiff. 

At  the  trial  of  this  cause,  at  the  last  circuit 
in  Lewis  County,  the  defendant  proved 
that  he  had  the  permission  of  the  plaintiff  to 
erect  the  dam,  and  overflow  his  land,  if  neces- 
sary, for  the  use  of  the  mill.  The  plaintiff 
proved  a  subsequent  revocation  of  the  license, 
JOHNS.  REP.,  3. 


and  the  jury  found  a  verdict  for  the  plaintiff 
for  nine  dollars  damages. 

The  judge  before  whom  the  cause  was  tried 
refused  a  certificate,  so  as  to  entitle  the  plaint- 
iff to  full  costs,  and  Mr.  Gold  now  moved  for 
full  costs. 

Mr.  Platt,  contra. 

Per  Curiam.  The  only  question  is,  whether 
the  plaintiff  is  entitled  to  full  costs,  within  the 
proviso  of  the  4th  *section  of  the  Act  [*451 
Concerning  Costs,  which  declares  that  the  limi- 
tation in  that  section  shall  not  extend  "to  any 
action  where  the  freehold  or  title  to  lands  or 
tenements  shall  in  any  wise  come  in  ques- 
tion." We  are  of  opinion  that  the  freehold  or 
title  to  the  plaintiff's  land  did  not  come  in 
question,  within  the  purview  of  the  statute. 
This  case  bears  no  analogy  to  that  of  Heaton 
v.  Ferris  (1  Johns.,  146).  Here  was  no  claim 
of  a  righfr  of  entry  into  the  plaintiff's  land,  nor 
of  any  direct  use  or  enjoyment  of  it.  The 
defendant  merely  sets  up  a  right  to  use  his 
own  land,  in  the  manner  he  has  done,  by 
erecting  the  dam  ;  that  any  consequential  in- 
jury to  the  plaintiff  was  waived  by  his  express 
license  for  that  purpose  ;  and  that  it  was  a 
mere  damnnm  absque  injuria,  for  which  the 
plaintiff  had  no  right  of  action.  The  statute 
applies  only  to  cases  where  a  claim  or  ques- 
tion as  to  the  direct  use  by  entry  on  another'* 
land  comes  in  controversy.  This  and  many 
other  cases  of  consequential  injuries,  as  for 
nuisances  erected  on  the  defendant's  own 
land,  do  not  in  any  manner  bring  the  title  in 
question.  Nor  does  the  setting  up  a  lease  or 
license  by  the  plaintiff  raise  a  question  as  to 
the  title,  or  give  any  right  or  interest  to  the 
plaintiff's  land. 

Rule  refused. 

Cited  in— 10  Wend.,  564;  21  N.  Y.,  470;  20  Barb.. 
319. 


BAILEY  AND  VOORHEES  v.  CALDWELL. 

Practice — Stay  of  Proceedings — Service  of  Motion 
Papers. 

An  order  of  a  judge  to  stay  proceedings  in  a 
cause,  and  a  certificate  of  probable  cause  are  the 
same  in  effect,  and  require  the  same  practice  as  to 
the  service  of  a  notice  of  motion  and  copies  of 
affidavits,  in  order  to  prevent  further  proceed- 
ings. 

MR.  JOHNSON,  for  the  defendant,  moved 
to  set  aside  the  inquest  taken  by  default 
in  this  cause,  and  all  subsequent  proceedings, 
and  that  the  money  levied  on  the  execution 
and  received  from  the  defendant  should  be 
refunded  with  costs.  The  cause  was  noticed 
for  trial  at  the  last  April  sittings  in  New  York 
and  an  inquest  was  taken  by  default  in  the 
cause,  out  of  its  order  on  the  calendar,  of 
which  the  defendant's  attorney  had  no  notice, 
until  served  with  a  copy  of  the  costs,  on  the 
16th  of  May,  when  he  offered  to  pay  the  costs, 
if  the  plaintiff's  attorney  would  *waive  [*452 
the  default.  On  the  17th  of  May  he  obtained 
a  judge's  order  for  the  stay  of  all  proceedings 
in  the^ cause,  until  the  4th  day  of  this  term,  on 
the  usual  affidavit  of  merits,  and  that  the  in- 
quest was  taken  by  default,  out  of  its  order. 
A  copy  of  the  order  was  duly  served  on  the 
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plaintiff's  attorney  on  the  same  day,  but  was 
not  accompanied  with  :i  notice  of  a  motion  to 
set  aside  the  default  at  this  term,  or  copies  of 
the  affidavits,  which  were  noi  served  until  Ihe 
22d  of  July.  The  plaintiff's  attorney  pro- 
c'ecded  and  entered  up  judgment  in  the  cause, 
and  on  the  27th  of  May,  the  defendant  was 
taken  in  execution,  and  paid  the  amount  of  the 
debt  and  costs  to  the  sheriff. 

It  was  contended,  on  the  part  of  the  defend- 
ant, that  the  order  of  the  judge  on  the  17th  of 
May,  being  absolute,  was  sufficient  to  stay  all 
proceedings,  without  being  accompanied  with 
the  notice  of  a  motion  and  copies  of  the  affida- 
vits ;  and  that  there  is  a  distinction  between 
an  absolute  order  of  a  judge  for  the  stay  of 
proceedings,  and  the  certificate  of  probable 
cause  mentioned  in  the  4th  rule  of  January 
Term,  1799  ;  that  these  certificates  were  intro- 
duced by  that  rule,  instead  of  the  former  mode 
of  obtaining  a  rule  against  the  opposite  party, 
to  show  cause  at  the  next  term  why  the  pro- 
ceedings should  not  be  set  aside,  and  did  not 
prevent  a  judge  from  arresting  all  further  pro- 
ceedings in  the  cause,  by  an  absolute  order. 
That  the  authority  of  a  judge  to  grant  such 
orders  at  his  chambers  was  well  established 
{14  Vin.  Abr.,  581  ;  Judges  I,  notes;  4  Burr., 
2527 ;  2  Hawk.,  6  ;  2  Sellon's  Pract.;  411,  462  ; 
1  Caines,  148,  152.) 
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Mr.  Sedgioick,  contra. 

Per  Curiam.  The  distinction  stated  between 
;i  judge's  order  to  stay  proceedings,  and  a  cer- 
tificate of  probable  cause,  has  never  been 
made  by  the  judges,  who  have,  in  practice, 
considered  them  the  same,  and  have  used 
either  form  indifferently.  An  order  in  the 
form  in  which  the  one  was  granted  in  this 
cause,1  has  always  been  considered  *as  [*453 
having  the  same  effect  as  a  certificate  of  prob- 
able cause,  and  as  requiring  the  same  practice, 
under  the  4th  rule  of  January  Term,  1799.  The 
attorney  of  the  plaintiff  took  the  inquest  in 
this  cause  at  his  peril  ;  and  as  there  is  the 
usual  affidavit  of  merits,  and  no  laches  is  to  be 
imputed  to  the  defendant,  it  must,  with  the 
subsequent  proceedinc,  be  set  aside  with 
costs.  Let  the  rule  be  taken  for  that  purpose, 
and  that  the  plaintiffs  refund  and  pay  over  to 
the  defendant  the  money  received  on  the  exe- 
cution, with  the  sheriff's  fees  and  costs. 

Rule  granted. 
Cited  in— 5  Cow.,  439 ;  7  How.  Pr.,  9. 

1.— The  order  was  in  the  following  form  : 
"  C.  &  C.     ) 
adsm.       > 

B.  &  V.  )  Let  all  proceeding  in  the  above 
cause  be  stayed  until  the  fourth  day  in  the  next 
August  Term  of  this  court.  May  17th,  1808." 
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\  END  OF  AUGUST  TERM,  1808.  ] 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE   OF  NEW   YORK, 

IN 
NOVEMBER  TERM,  IN  THE  THIRTY-THIRD  YEAR  OF  OUR  INDEPENDENCE. 


JACKSON,  ex  dem.  REILEY,  ET  AI,., 

v. 
LIVINGSTON. 

Onondtiga    Commissioners —  Award — Notice    of 
Dissent. 

If  a  party  conceiving  himself  aggrieved  by  the 
award  of  the  Onondaga  commissioners,  has  given 
them  notice  of  his  dissent,  within  two  years,  that  is 
sufficient  to  prevent  his  being  concluded  by  the 
award,  whether  the  commissioners  have  entered 
such  dissent  in  their  book  of  awards  or  not.  What 
amounts  to  such  notice  is  a  fact  for  the  jury  to 
decide. 

THIS  was  an  action  of  ejectment,  for  a  part 
of  lot  No.  3,  in  the  town  of  Hector,  in 
the  County  of  Seneca.     The  cause  was  tried  at 
the  Seneca  Circuit,  on  the  23d  June,  1807,  be- 
fore Mr.  Justice  Tompkins. 

At  the  trial  the  lessors  of  the  plaintiff  pro- 
duced the  book  of  awards  made  by  the  com- 
missioners, appointed  to  settle  dispuies  con- 
cerning titles  to  the  land  in  the  County  of  On- 
ondaga,  and  which  had  been  duly  filed  in  the 
office  of  the  clerk  of  the  County  of  Cayuga, 
pursuant  to  the  directions  of  the  act.  By  this 
it  appeared  that  the  commissioners  awarded 
456*]  *the  lot  in  question  to  John  Lawrence, 
one  of  the  lessors  of  the  plaintiff,  in  fee,  on  the 
12th  March,  1801  ;  and  their  award  was  duly 
entered  under  their  hands  and  seals  in  their 
book. 

The  defendant  offered  in  evidence  a  dissent 
in  writing  of  Birdsey  Norton  to  the  award  of 
the  commissioners,  made  the  28th  day  of  Au- 
gust, 1802,  on  which  was  indorsed,  "  filed 
October  1st,  1802  ; "  and  the  clerk  of  Cayuga, 
who  produced  the  paper,  testified  that  he 
found  it  on  the  files  when  he  came  into  office,  in 
January,  1804,  when  the  papers  were  deliv- 
ered to  him  by  the  former  clerk  ;  that  there 
were  two  bundles  of  dissents  on  file  in  the  office, 
one  of  which  was  deposited  by  the  clerk  of  the 
commissioners,  and  a  note  of  the  time  of  their 
being  received  was  entered  in  the  book  of 
awards,  which  he  had  compared  and  found  to 
be  correct  ;  the  other  bundle  of  dissents  was 
received  by  him  from  his  predecessor  in  office, 
and  no  note  of  entry  of  them  was  made  in  the 
book  of  awards. 
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Vincent  Matthews,  Esq.,  one  of  the  com- 
missioners, testified  that  an  indorsement  on 
the  paper  containing  the  dissent  of  Norton,  in 
the  words  following,  "  Birdsey  Norton's  dis- 
sent from  an  award  of  lot  No.  3,  in  Hector, 
28th  August,  1802,"  was  in  the  handwriting 
of  James  Emott,  Esq.,  the  other  commissioner; 
that  all  the  dissents  received  by  the  commis- 
sioners were  retained  by  them  until  they  filed 
the  book  of  their  awards,  and  were  all  entered 
in  the  book  of  awards  and  delivered  with  the 
book  to  the  clerks  of  the  counties  of  Cayuga 
and  Onondaga  respectively. 

It  further  appeared  that  there  was  no  entry 
or  note  of  any  dissent  from  the  award  of  lot 
No.  3,  in  question,  in  the  book  of  awards.1 

The  counsel  for  the  plaintiff  objected  to  the 
writing  or  paper  containing  the  dissent  of 
Norton  being  read  in  evidence  and  it  was  re- 
jected by  the  judge.  The  defendant  then 
offered  to  prove  that  Norton,  at  the  time  of 
the  *award  of  the  commissioners,  was  [*457 
in  possession  of  the  premises  in  question,  and 
to  deduce  a  regular  title  and  continued  posses- 
sion from  the  first  patentee  to  himself ;  but 
this  evidence,  being  objected  to,  was  exclud- 
ed by  the  judge  ;  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial. 

1.  Because  the  evidence  of  the  dissent  ought 
to  have  been  admitted. 

2.  Because  the  evidence  of  the  title  offered 
by  the  defendant  ought  not  to  have  been  re- 
jected. 

Mr.  E.  Williams,  for  the  defendant.  The 
lessors  of  the  plaintiff  found  their  claim  on 
the  award  of  the  commissioners,  and  have 
shown  no  other  title  ;  but  the  defendant,  hav- 
ing entered  his  dissent,  and  regularly  filed  it 
with  the  commissioners,  cannot  be  bound  by 
their  award.  The  act  provides  that  any  per- 
son conceiving  himself  aggrieved  by  the 
award  of  the  commissioners  may,  within  two 
years,  give  notice  to  the  commissioners  of 
his  dissent  from  the  same,  or  file  such  dis- 
sent in  the  office  of  the  clerk  of  the  Cqunty  of 

1.— See  3d  section  of  the  Act  passed  24th  March, 
1797,  20sess.  ch.  51.  Greenleaf's  edition  of  the  laws, 
Vol.  III.,  p.  425. 
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Onondaga.  When  the  County  of  Onqndaga 
was  afterwards  sub-divided,  and  a  part  there- 
of erected  into  a  new  county,  by  the  name  of 
Cayuga,  it  was  the  practice  to  file  the  dissents 
in  the  office  of  the  county  in  which  the  lands 
were  situated.  It  was  enough  that  notice  of 
this  dissent  was  given  to  the  commissioners, 
within  the  time  prescribed,  and  whether  they 
entered  it  in  their  book  or  not,  the  omission 
cannot  prejudice  the  defendant,  who  has  com- 
plied with  all  the  directions  of  the  act.  As 
the  defendant  was  in  possession  at  the  time,  it 
was  the  duty  of  the  plaintiff  to  bring  his  action 
within  three  years,  though  the  award  was  in 
his  favor. 

Mr.  Mumford,  contra.  The  only  question 
is,  whether  the  defendant  has  filed  his  dissent 
agreeably  to  the  directions  of  the  act,  for  the 
party  in  whose  favor  the  award  is  made  is  not 
bound  to  bring  an  action  unless  a  dissent  has 
been  filed.  The  act  expressly  directs  that  it  must 
458*]  be  filed  *in  the  County  of  Onondaga. 
It  cannot  be  filed  elsewhere.  Though  there  is 
an  indorsement  in  the  handwriting  of  one  of 
the  commissioners,  yet  he  has  not  marked  it 
as  filed  with  him  ;  nor  does  it  follow  that 
notice  was  in  fact  given  to  the  commissioners 
according  to  the  act. 

VAN  NESS,  J. ,  delivered  the  opinion  of  the 
Court  : 

The  evidence  of  the  dissent  of  B.  Norton 
from  the  decision  of  the  commissioners,  offer- 
ed at  the  trial,  ought  to  have  been  admitted. 
Whether  the  dissent  mentioned  in  the  case  was 
delivered  to  the  commissioners  or  not,  was  a 
matter  of  fact  proper  to  be  left  to  the  jury  ; 
and  it  is  agreed  that  if  it  was  delivered  to 
them,  the  title  to  the  lot  in  question  is  now 
open  to  investigation.  The  party  dissenting  is 
required  to  give  notice  thereof  to  the  commis- 
sioners, or  to  file  his  dissent  in  the  office  of 
the  clerk  of  the  County  of  Onondaga  ;  and  in 
case  he  adopts  the  former  course,  the  commis- 
sioners are  required  to  make  an  entry  of  it  in 
their  book  of  awards.  If  such  notice  has 
been  given  to  the  commissioners,  and  they 
have  not  made  the  proper  entry,  the  party 
ought  not  to  be  prejudiced  by  their  ommission. 
He  was  not  to  see  that  the  entry  was  made, 
and  his  rights  cannot  be  impaired  by  the  non- 
performance  of  an  act  by  a  third  person  over 
whom  he  had  no  control,  and  which  act  he 
was  under  no  obligation  to  see  executed.  The 
dissent  in  question  was  filed  in  the  clerk's 
office  of  Cayuga  as  a  public  document ;  the 
indorsement  on  it  was  in  the  handwriting  of 
one  of  the  commissioners,  and  must,  there 
fore,  have  been  in  his  possession  and  the  con- 
tents of  it  known  to  him.  These  facts,  un- 
contradicted  and  unexplained,  afford  strong 
evidence  of  a  notice  to  the  commissioners  by 
Norton  of  his  dissent  from  their  decision.  To 
avoid  this  conclusion,  the  plaintiff  relies  on  the 
testimony  of  Mr.  Matthews,  one  of  the  com- 
missioners, who  says  that  all  the  dissents 
delivered  to  them  were  entered  in  the  book  of 
awards.  This  must,  however,  be  understood, 
as  the  witness  probably  intended  it  should  be, 
with  some  limitation.  He  is  speaking  of  a 
transaction,  all  the  details  of  which  could  not 
459*]  be  perfectly  in  his  recollection.  *The 
most  that  can  be  made  of  his  testimony  is, 
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that  it  was  the  general  practice  with  the  com- 
missioners to  make  an  entry  of  the  dissents- 
delivered  to  them  ;  but  that,  in  some  cases, 
there  may  have  been  ommissions.  Thus  ex- 
plained, it  would  not  materially  affect  the  tes- 
timony on  the  other  side.  It  has  been  con- 
tended that  after  the  County  of  Cayuga  was 
erected  this  dissent  might  be  filed  in  the  clerk's, 
office  of  that  county,  but  it  is  not  requisite 
that  we  should  now  express  any  opinion  on 
that  point. 

The  court  are  of  opinion  that,  upon  the  first 
ground,  there  ought  to  be  a  new  trial,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 
Cited  in-6  Johns.,  153. 


JACKSON,  ex  dem.  ANTELL,  ET  AL., 

v. 
BROWN. 

1.  Tenants  in  Common — Alienation  by  One — 
Partition — Granite  not  Served  with  Notice — 
2.  Ejectment — Judgment  in  Partition. 

Where  one  of  several  tenants  in  common  had 
aliened  his  share,  and  the  plaintiff  in  partition  pro- 
ceeded as  if  no  such  alienation  had  been  made,  by 
giving1  notice  to  the  original  co-tenant, without  tak- 
ing notice  of  the  grantee,  the  judgment  in  partition 
was  held  to  be  void. 

In  an  action  of  ejectment  the  plaintiff  relied  on 
the  judgment  of  partition  only,  and  it  was  held  that 
he  could  not,  in  such  case,  recover  his  undivided 
share,  without  deducing  a  regular  title,  as  if  no  such 
judgment  of  partition  had  been  rendered. 

Citations— Stat.,  LawsN.  Y.,  Vol.,  I.,  542, 289. 

THIS  was  an  action  of  ejectment.  The  cause 
was  tried  at  the  Herkimer  Circuit,  in 
1807,  before  Mr.  Justice  Van  Ness.  The 
lessors  of  the  plaintiff  claimed  65  acres  of  land, 
off  the  north  end  of  Great  Lot  No.  10,  in 
Glen's  purchase,  of  which  the  defendant  was 
in  possession. 

The  premises  in  question  are  comprehended 
in  375  acres  of  land,  which   belonged  to  the 
heirs  of  Alexander  Colden,  deceased,  being^ 
six  in   number,  as  tenants  in  common.     In 
February,  1805,  a  petition  for  the  partition  of 
the  land  was  made,  of  which  due  notice  was 
given  for  the  ensuing  May  Term,  according  to 
the  statute,  to  Cadwaliader  R.    Colden,   as  en- 
titled to  one  third  part ;  and  some  of  the  co- 
tenants  residing  out  of  the  State,  the  petition 
and  notice  were  duly  published,  as  the    act 
directs.     It  appeared*  that  on  the  8th  July, 
1802,  Cadwallader  R.  Colden  had  sold  and  con- 
|  veyed  to  the  defendant  all  his  undivided  share 
I  and  interest  in  the  land  so  held  in   common  ; 
I  but  the  defendant  was  not  named  in  the   peti- 
:  tion,  norwas*any  notice  thereof  given  [*4(>O 
i  to  him.     As  Cadwallader  R.    Colden  did  not 
appear,  judgment  of  partition  was  rendered 
in  February  Term,  1806,  by  which  the  premi- 
ses in  question  were  set  off  and  assigned  to  one 
of  the  lessors  of  the  plaintiff.     The  defendant 
>  resided  on  part  of  the  land,  at  the  time  of  the 
;  partition,  and  claimed  to  hold  possession  of 
:  the  premises  under    the  deed    from  C.    R. 
i  Golden. 

A  verdict  was  taken  for  the  plaintiff,  by  con- 
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sent,  subject  to  the  opinion  of  the  court  on  a 
case  containing  the  facts  above  stated. 

Two  questions  were  raised  for  the  consider- 
ation of  the  court. 

1.  Whether  the  want  of  notice  to  the  defend- 
ant, to  whom  one  of  the  co-tenants   had  con- 
veyed previous   to  the  petition,  avoided  the 
partition. 

2.  If  the   partition  was  void,    were  not  the 
lessors  of  the  plaintiff  entitled   to  recover  an 
undivided  share,  as  tenants  in  common  ? 

Mr.  Gold,  for  the  plaintiff.  If  the  objection 
of  the  defendant  of  a  want  of  notice  is  to  pre- 
vail, it  may  produce  much  inconvenience.  Co- 
tenants  may  aliene,  a  day  before  the  judgment 
in  partition,  which  may  be  thereby  defeated  ; 
for  the  statute  contains  no  provision  for  such 
alienations.  The  act  binds  parties  and  their 
legal  representatives  of  C.  R.  Golden.  The 
proviso  in  the  supplementary  act  does  not 
avoid  the  partition,  in  relation  to  parties  not 
named  in  the  partition,  but  declares  they  shall 
not  be  concluded  from  controverting  the  inter- 
ests of  the  parties  who  applied  for  the  parti- 
tion. Again,  as  the  partition  and  notice  to  the 
other  tenants  were  published  in  the  gazette, 
this  ought  to  be  considered  as  sufficient  notice 
to  the  defendant.  But  if  the  partition  was 
not  valid,  the  lessors  of  the  plaintiff  are  entitled 
to  recover  one  undivided  sixth  part,  as  one  of 
the  heirs  of  Alexander  Golden  ;  and  this  would 
be  perfectly  consistent  with  the  deed  to  the 
defendant,  which  is  only  for  the  undivided  in- 
terest of  C.  R.  Golden. 

461*]  *Mr.  Griswold,  contra.  The  plaintiff 
ought  to  have  shown  a  regular  title;  but  he  pro- 
duced only  a  judgment  of  partition,  and  if  that  is 
void,  he  must  wholly  fail.  The  supplementary 
act  provides  for  the  difficulty  which  has  been 
suggested,  by  directing  a  particular  mode  of 
proceeding,  where  any  of  the  tenants  in  com- 
mon are  unknown  to  the  party  applying  for  a 
partition.  The  defendant  was  the  party  in  in- 
terest, and  entitled  to  notice.  As  the  plaintiff 
has  failed  in  proving  any  such  notice,  or  that 
he"  has  proceeded  according  to  the  act,  he  can- 
not recover. 

YATES,  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  arise  in  this  cause. 

1.  Whether  the  want  of  notice  to  the  defend- 
ant, being  a  co  tenant,  does  not  avoid  the  par- 
tition. 

2.  If  the  partition   cannot  be  maintained, 
whether  the  lessors  of  the  plaintiff,  or  either 
of  them  are,    notwithstanding,   entitled  to  re- 
cover an  undivided   part,  as  the  tenants  in 
common. 

By  the  first  section  of  the  Act  for  the  parti- 
tion'of  lands,  passed  the  7th  April,  1801  (Laws 
N.  Y.,Vol.  I.,  p.  542),  it  is  directed  that  a  copy 
of  the  petition  shall  be  served,  40  days  previous 
to  the  term  in  which  the  same  shall  be  pre- 
sented to  the  court,  on  all  parties  concerned, 
who  shall  not  join  in,  such  petition,  and  shall 
reside  in  the  State,  together  with  a  notice  sub- 
scribed by  the  petitioners,  and  directed  to  the 
party,  that  an  application  will  be  made  to  the 
court  for  the  appointment  of  commissioners  to 
perform  the  duties  stated  in  the  act.  By  a 
supplementary  act,  passed  the  9th  April,  1804, 
(L.  N.Y.,  p.  289),  relief  is  given  to  tenants  in 
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common,  where  any  of  their  co-tenants,  and 
the  extent  of  their  interest  in  the  premises,  are 
not  known,  by  making  it  the  duty  of  the  court 
on  a  suggestion  of  the  facts,  supported  by  an 
affidavit,  to  direct  a  publication,  and  the  form 
thereof.  These  being  express  provisions  by 
statute,  this  court  cannot  dispense  with  them, 
by  any  imendment. 

The  personal  service  of  the  notice  on  Cad- 
wallader  R.  Golden, who  had  previously  parted 
with  his  interest  to  the  defendant,  who  resided 
in  the  State,  cannot  be  deemed  a  *suffi-[*462 
cient  service.  The  defendant  was  entitled  to 
personal  notice  under  the  statute,  unless  the 
parties  had  complied  with  the  provisions  con- 
tained in  the  supplementary  act.  This  has  not 
been  done  ;  no  such  suggestion  appears  in  the 
proceedings  of  the  partition,  either  by  affidavit 
or  otherwise. 

There  can  be  no  doubt  that  the  parties 
petititioning  considered  C.  R.  Golden  as  pos- 
sessing the  share  originally  held  by  him,  and 
had  no  knowledge  of  the  defendant's  inter- 
est. This,  however,  cannot  effect  the  right  of 
the  defendant  under  the  act ;  and  the  omis- 
sion to  comply  with  its  directions  in  bringing 
the  defendant  properly  into  court,  so  as  to 
make  him  a  party,  renders  the  proceeding 
wholly  inoperative,  and,  consequently,  des- 
stroys  any  right  the  lessors  might  otherwise 
have  under  the  partition. 

It  does  not  appear  that  any  title  was  pro- 
duced, except  what  appeared  from  the  proceed- 
ings of  the  partition.  As  these  were  void,  for 
the  reasons  already  mentioned,  the  lessors  of 
the  plaintiff  have  not  made  out  their  claim  to 
'any  part  of  the  premises. 

The  court  are,  therefore  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

Judgment  for  the  defendants. 

Cited  in-26  Barb.,  479 ;  6  Abb.  Pr.,  64. 


*PARSONS,   Assignee    of  FRELIGH,    [563 
an  Insolvent  Debtor, 

THE  ADMINISTRATORS  OF  GAYLORD. 

Promissory  Note — Agreement  to  allow  as  Pay- 
ment—  Subsequent  Dissent —  Consideration — 
Bankruptcy. 

C.  gave  his  bond  to  B.  for  a  certain  sum  of  money, 
on  the  payment  of  which  B.  agreed  to  convey  a  cer- 
tain Quantity  of  land  to  C.  B.  delivered  the  bond  to  F. 
with  an  authority  to  receive  the  money;  and  C.  with 
G.  as  his  surety,  gave  a  joint  and  several  note  to 
F.  for  the  amount  of  the  bond,  which  was  given  up 
to  C.  In  an  action  on  the  note  against,  G.,  it  was 
held  that  he  could  not  set  up  as  a  defense  an  agree- 
ment by  F.,  that  in  case  B.  should  refuse  to  consider 
the  note  as  a  payment  on  the  bond,  it  should  be  re- 
turned, nor  a  want  of  consideration,  by  reason  of 
the  failure  of  B.  to  convey  the  land  to  C. 

THIS  was  an  action  of  assumpsit.    The  cause 
was  tried  at  the  Herkimer  Gircuit,  the  3d 
October,  1807,  before  Mr.  Justice  Van  Ness. 

The  declaration  was  on  a  joint  and  several 
promissory  note,  dated  the  18th  December, 

NOTE.— As  to  payment  hi/  note  in  general,  see  Her- 
ring v.  Sanger,  3  Johns.  Cas.,  71 ;  Murray  v.  Gouver- 
neur,  2  Johns.  Cas.,  436,  notes. 

As  to  when  the  consideration  of  a  note  can  be  in- 
quired into,  see  Baker  v.  Arnold,  3  Cai.,  279,  note. 
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1798,  for  $162.63,  made  by  the  intestate.  Gay- 
lord,  and  one  Owen  Carmer,  payable  to  Mi- 
chael Freligh,  or  order,  on  the  1st  November, 
1799. 

It  appeared  from  the  evidence  at  the  trial, 
that  Carmer  had  given  his  bond  to  oneBartlett, 
for  the  consideration  money  agreed  to  be  paid, 
on  the  purchase  of  a  parcel  of  land,  and  on  the 
payment  of  which,  the  land  was  to  be  con- 
veyed to  him  by  Bartlett.  Bartlett  being  in- 
debted to  Freligh  by  bond  in  a  larger  amount, 
delivered  to  him  the  bond  of  Carmer,  with  a 
written  authority  to  receive  payment,  and  an 
order  on  Carmer"  to  pay  the  amount  to  Freligh. 
The  intestate  joined  with  Carmer  in  the  note 
in  question,  and  the  amount  due  to  Bartlett 
was  indorsed  by  Freligh  on  the  bond  of  Car- 
mer, and  the  bond  itself  delivered  up  to  Car- 
mer. 

Some  of  the  witnesses  testified  that  at  the 
time  the  note  was  given,  Carmer  and  the  in- 
testate expressed  an  apprehension  that  Bartlett 
would  not  consider  the  note  as  a  payment  on 
the  bond  against  Carmer,  and  that  Freligh 
said,  if  Bartlett  was  dissatisfied  and  should  re- 
fuse to  consider  the  note  as  a  payment  on  the 
bond,  that  he  (Freligh)  would  then  give  up  the 
note  to  the  intestate  and  Carmer,  and  that  on 
this  assurance  from  Freligh  they  signed  the 
note.  Bartlett  afterwards  declared  his  dis- 
satisfaction, and  refused  to  consider  the  note 
as  payment ;  and  went  with  the  intestate  and 
Carmer,  and  demanded  the  note  of  Freligh, 
who  refused  to  deliver  it  up,  saying  that  the  in- 
testate and  Carmer  should  not  be'hurj  by  it. 
This  testimony,  however,  was  contradicted  by 
other  witnesses. 

4-G4*]  *It  appeared,  also,  that  Bartlett  had 
become  bankrupt,  and  could  give  no  title  for 
the  land  to  Carmer.  The  judge  charged  the 
jury,  that  if  the  latter  witnesses  were  to  be 
believed,  the  plaintiff  was  entitled  to  recover, 
and  the  jury  accordingly  found  a  verdict  for 
the  plaintiff. 

A  motion  was  made  in  behalf  of  the  defend- 
ant to  set  aside  the  verdict,  and  for  a  new 
trial  : 

1.  Because  the  verdict  was  against  evidence. 

2.  For  the  misdirection  of  the  judge. 
Mr.   Cody  for  the  plaintiff. 

Mr.  Httdreth,  Attorney-General,  contra. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  insists  that  the  consideration 
of  the  note  on  which  the  present  suit  is  brought 
has  failed,  because  Bartlett,  with  whom  Car- 
mer, one  of  the  makers  of  the  note,  had  con- 
tracted for  the  purchase  of  a  piece  of  land,  re- 
fused to  consider  the  note  as  a  payment  on  the 
bond  given  for  the  land,  and  had  become  a 
bankrupt,  and  wholly  unable  to  convey  a  title 
for  the  laud  pursuant  to  his  contract. 

There  is  a  contrariety  of  evidence  as  to  what 
passed  when  the  note  was  given;  and  the  jury, 
without  deciding  on  the  credit  of  the  wit- 
nesses, have  given  a  verdict  under  the  direc- 
tion of  the  judge,  who  considered  the  evidence 
of  an  agreement  to  give  up  the  note,  and  of 
Bartlett's  refusal  to  admit  it  in  payment,  as 
irrelevant.  It  is  necessary,  therefore,  to  in- 
quire merely  whether  the  agreement  set  up  by 
the  defendant  can  operate  as  a  defense  in  this 
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action.  It  is  clear  that  the  giving  the  note  by 
Carmer  and  his  taking  possession  of  the  bond, 
under  the  authority  given  by  Bartlett  to  Fre- 
ligh, amounted  in  law  to  a  payment,  and  any 
dissent  of  Bartlett  afterwards  must  be  unavail- 
ing. The  agreement  that  Bartlett  should 
allow  »he  note  as  a  payment,  was  in  effect  per- 
formed, since  he  coul<3  not  legally  disallow  it  ; 
and  h  is  subsequent  dissent,  after  he  was  thus 
concluded  by  the  acts  of  his  agent,  was  vain 
and  idle.  Carmer  had  also  in  his  possession 
the  *fullest  evidence  to  show  that  he  [*4CJo 
had  paid,  as  between  him  and  Bartlett,  what 
he  was  bound  by  his  bond  to  pay. 

The  subsequent  bankruptcy  of  Bartlett  can- 
not affect  or  vary  the  case.  If  Carmer  chose 
to  part  with  his  money,  before  he  acquired  a 
title  for  the  land,  it  was  a  want  of  caution  on 
his  part,  for  which  he  must  blame  himself. 

The  court  are,  therefore,  of  opinion  that  the 
direction  of  the  judge  was  correct,  and  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 8  Cow.,  667;  22  How.  Pr.,  433;  12  Abb. 
Pr.,  35. 


TAPPEN  v.  VAN  WAGENEN. 

Ca.  Sa. — Non  est  Inventus — Bail — Promissory 
Nate — Reversal  of  Judgment — Failure  of  Con- 
sideration. 

Where,  on  the  return  of  non  esi  inventus,  on  the 
ca.  sa.  against  the  principal  in  a  suit,  the  bail  gave 
a  note  for  the  amount  of  the  judgment,  which  was 
afterwards  reversed  on  a  writ  of  error,  it  was  held 
that  as  the  bail  was  not  fixed,  and  the  judgment 
was  reversed,  there  was  a  failure  of  the  considera- 
tion of  the  note,  and  the  plaintiff  was  not  entitled 
to  recover. 

Citations-4  Burr.,  2454;  8  Co.,  142;  Cro.  Jac.,645: 
Jenk.,  319,  pi.  21 ;  2  Kol.,  254. 

rp HIS  was  an  action  of  assumpsit.  The 
J-  plaintiff  declared  on  a  promissory  note, 
dated  the  17th  September,  1806,  for  $171.39, 
payable  on  the  1st  November,  thereafter. 
The  defendant  pleaded  non  assumpgit,  with 
notice  of  special  matter  to  be  offered  in  evi- 
dence at  the  trial. 

On  the  trial  of  the  cause,  the  defendant 
proved  that  he  was  special  bail  for  one  Teunis 
Remsen,  at  the  suit  of  one  Abraham  Morris, 
in  an  action  pending  in  the  Court  of  Common 
Pleas  of  Ulster  County,  in  which  a  judgment 
was  rendered  against  Remsen  in  the  term  of 
July,  1806.  and  that  the  note  in  question  was 
given  by  him  for  the  amount  of  that  judg- 
ment. A  writ  of  error  was  brought  to  this 
court  to  reverse  the  judgment.  There  was  an 
assignment  of  errors  and  joinder  thereon,  as 
of  August  Term,  1806,  and  the  judgment  was 
reversed  in  November  Term  following.  No- 
tice of  the  writ  of  error  was  given  to  the 
plaintiff  on  the  27th  September,  1806.  The 
ca.  sa.  issued  on  the  judgment  below  was 
tested  the  5th  July,  1806,  and  returnable  on 
the  third  Tuesday  of  September,  thereafter, 
and  was  filed  in  the  clerk's  office  the  16th 
September,  with  the  return  of  non  est  in-centus 
indorsed  thereon.  It  was  admitted  that  the 
judgment  of  reversal  was  obtained,  after 
joinder  in  error,  *by  default.  The  [*46O 
present  suit  was  commenced  in  the  vacation 
preceding  the  term  of  May,  1807. 
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The  jury  found  a  verdict  for  the  plaint- 
iiT,  subject  to  the  opinion  of  the  court,  on  a 
<-iis(i  containing  the  facts  above  stated. 

Mr.  Fink,  for  the  plaintiff.  The  only 
ground  on  which  the  defendant  can  avoid  the 
payment  of  the  note  is,  that  the  consideration 
ha*  failed.  The  condition  of  the  recogniz- 
ance entered  into  by  the  defendant  was  that 
he  should  surrender  the  principal,  or  pay  the 
consideration  money  and  costs.  As  he  did 
not  surrender  the  principal,  he  was  liable  to  a 
suit  on  the  recognizance.  To  avoid  the  ex- 
pense and  trouble  attending  such  a  suit,  he 
elected  to  give  his  note  for  the  amount  of  the 
judgment.  The  liability  of  the  defendant, 
and  the  costs  of  a  suit,  were  a  sufficient  con- 
sideration for  the  note.  The  defendant  was 
fixed  in  law,  as  bail,  on  the  return  of  the  ca. 
sa.  against  the  principal,  on  the  16th  Septem- 
ber :  and  having  voluntarily  given  his  note 
to  avoid  the  consequences  of  that  liability,  he 
cannot  be  permitted  to  avail  himself  of  the 
proceedings  of  the  principal  afterwards,  or  of 
the  subsequent  reversal  of  the  judgment. 

Mr.  Sudam,  contra.  Bail  are  entitled  to 
eight  days  in  full  term,  after  the  return  of  the 
ca,.  sa.  against  the  principal,  and  this  is  a  mat- 
ter of  right.  (2  Johns.  Rep.,  101.)  The  de- 
fendant, therefore,  could  not  be  fixed  until 
the  term  of  January,  1807,  and  the  judgment 
was  reversed  in  the  November  preceding. 
If  a  writ  of  error  be  allowed  before  the  bail 
are  fixed,  it  is  a  supersedeas.  (3  Term  Rep., 
390 ;  2  Sellon,  128  ;  2  Str.,  867 ;  1  Wilson, 
16.)  As  the  time  when  the  ca.  sa.  was  actual- 
ly issued  is  not  stated,  it  may  be  presumed  to 
have  been  subsequent  to  the  allowance  of  the 
writ  of  error.  The  consideration  of  the  note 
was  the  judgment  against  the  principal ;  and 
as  that  was  reversed  before  the  bail  were  fixed 
with  the  payment  of  it,  there  has  been  a  fail- 
ure of  the  consideration,  and  the  plaintiff  can- 
not be  entitled  to  recover. 

4(>7*J     *VAN  NESS,  /.,  delivered  the  opin- 
ion of  the  court  • 

It  would  be  highly  unjust  for  the  plaintiff 
to  recover.  The  defendant  could  not  be  made 
liable  upon  his  recognizance,  until  the  plaint- 
iff had  obtained  judgment  against  the  defend- 
ant in  the  original  suit.  It  is  true  that  such  a 
judgment  was  once  obtained,  but  after  the 
reversal,  it  was  as  if  it  had  never  existed.  It 
would  be  absurd,  therefore,  that  the  plaintiff 
should  be  allowed  to  recover  against  the  bail, 
when  there  is  in  fact  nothing  due  to  him  from 
the  principal  yet  that  is  contended  for  in  the 
present  suit.  The  consideration  of  the  note 
was  the  judgment  against  the  principal.  That 
judgment  is  no  longer  in  existence,  and  thus 
the  consideration  of  the  note  has  wholly  failed. 
The  defendant  here  engaged  to  pay  this  note 
under  a  persuasion,  that  his  principal  was 
'  bound  by  the  judgment.  In  this  he  was  mis- 
taken. The  principal  is  not  bound,  and  the 
bail  must  consequently  be  discharged.  (Tas 
wettv.  Stone,  4  Burr.,  2454.)  If  the  defend- 
ant had  paid  this  judgment  after  the  re- 
versal, he  might  have  recovered  the  money 
back.  If  a  suit  had  been  brought  on  the 
recognizance,  the  court,  pending  the  writ  of 
error,  would  have  stayed  the  proceedings  until 
the  writ  of  error  had  been  disposed  of.  If 
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there  had  even  been  a  judgment  in  the  suit 
upon  the  recognizance,  and  the  original  judg- 
ment had  been  reversed,  the  bail  would  be  re- 
lieved on  an  audita  querela.  (Dr.  Itmry's 
•use,  8  Rep.,  142  ;  Sir  John  Applesby  &  Kay  v. 
Ive,  Cro.  James,  645;  Jenkins's  Rep.,  319, 
pi.  21.  Sir  John  Applesby's  case  ;  Green  v. 
Legns,  2  Roll.  Rep.,  254.) 

The  court  are,  therefore,  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

Judgntent  for  the  defendant. 


*TOBEY  v.  WEBSTER.     [*468 

Lessor — Tenant  of  Lessee — Building  Erected  by 
Latter  —  Assignment  of  Lease  —  Removal  of 
Building  by  Sub- Tenant — Trespass  Quare 
Clausum  Fregit  by  Lessor. 

A  lessor  cannot  maintain  an  action  of  trespass 
quare  clausum  fregit  against  a  sub-tenant  at  will 
of  the  lessee,  for  taking  down  and  carrying  away  a 
house  erected  by  him  on  the  demised  premises, 
during  the  lease. 

Citation — 1  Johns.,  511. 

rpHIS  was  an  action  of  trespass  quare  clausum 
JL  fregit,  and  for  taking  and  carrying  away 
a  house.  The  cause  was  tried  at  the  Greene 
Circuit,  in  June,  1805,  before  Mr.  Justice 
Thompson. 

The  premises  on  which  the  trespass  was 
alleged  to  have  been  committed  were  leased 
on  the  17th  November,  1802,  by  the  plaintiff, 
to  one  Barber,  for  two  years.  On  the  26th 
July,  1803,  Barber  gave  a  writing  to  the  de- 
fendant, granting  him  permission  to  occupy 
and  improve  the  premises,  as  long  as  the  de- 
fendant should  remain  in  his  (Barber's)  em- 
ploy, and  to  build  an  addition  to  the  house  of 
fourteen  feet  square,  and  keep  his  cattle  in  the 
barn  on  the  pr'emises,  free  of  rent.  On  the 
19th  November,  1803,  Barber  assigned  his 
lease  to  one  Coffin,  who  re-assigned  it  to  the 
plaintiff  on  the  27th  February,  1804.  The 
house  in  question  was  erected  by  the  defend- 
ant with  materials  cut  on  the  premises,  and 
was  taken  away  on  the  16th  February,  1804, 
before  the  re-assignment  of  the  lease  of  the 
plaintiff.  The  lease  gave  a  permission  to  cut 
timber  on  the  land  for  use  of  the  mill.  The 
defendant  was  a  sawyer  employed  on  the 
premises,  and  was  employed  bv  Coffin,  after 
the  assignment  of  the  lease  to  him  to  Barber.) 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  con- 
taining the  above  facts. 

Mr.  E.  Williams,  for  the  plaintiff.  I  shall 
contend  that  a  reversioner  may  maintain  tres- 
pass for  any  injury  done  to  the  freehold  dur- 
ing the  possession  of  the  termpr  ;  and  that 
where  things  are  served  from  the  freehold  and 
carried  away,  an  action  will  lie,  de  bom's 
asportatis. 

SPENCER,  J.  It  was  expressly  decided,  in 
the  case  of  Campbell  v.  Arnold  (1  "Johns.  Rep., 
511).  that  trespass  would  not  lie  by  the  lessor 
or  owner  of  the  land  while  there  was  a  tenant 
in  possession. 

*KENT,  Ch.  J.  I  was  at  first  of  a  [*469 
different  opinion,  but  on  looking  into  the 
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cases,  I  was  satisfied  that  the  plaintiff  could 
not  maintain  an  action  of  trespass,  and  con- 
curred with  the  other  judges  in  the  opinion 
delivered.  It  is  unnecessary  to  argue  that 
point. 

Mr.  Williams.  Then  I  shall  endeavor  to 
distinguish  this  case  from  that  of  Campbell  v. 
Arnold.  Here  the  plaintiff  was  restored  to  his 
possession.  A  disseisee  may  maintain  tres- 
pass after  a  re-entry,  for  any  intermediate 
damage  done  to  the  freehold,  for  by  his  re- 
entry he  is  restored  to  his  possession,  ab  inilio. 
<3  Bl.  Com.,  210;  Viner,  Trespass,  T.,  5,  6, 
7  b.,  N.,  8,  4.)  The  defendant  derived  no 
interest  in  the  premises  from  the  plaintiff.  He 
was  a  mere  tenant  at  will  to  Barber.  He  had 
permission  to  build  a  house  and  occupy  it, 
free  of  rent ;  but  he  had  no  authority  to  take 
it  away.  The  fair  inference  from  the  writing 
given  to  him  by  Barber,  is,  that  he  was  to 
leave  the  house  on  the  premises.  If  such  be 
the  true  interpretation  of  the  agreement,  then 
the  defendant  had  no  right  to  remove  the 
house.  (1  H.  Bl.,  259.)  Barber  clearly  had 
no  right  to  build  or  remove  any  building,  and 
could  not,  therefore,  give  an  such  right  to  the 
defendant.  Again,  when  the  house  was  pulled 
down,  and  severed  from  the  land,  the  materials 
belonged  to  the  plaintiff.  Though  a  lessee 
for  years  may  have  an  action  for  trespass 
against  a  stranger  for  Cutting  down  trees, 
yet  he  cannot  recover  the  value  of  the  trees, 
for  they  are  the  property  of  the  reversioner. 
(4  Co.,  62,  63  ;  Co.  Litt.,  57  a.)  The  ma- 
terials of  which  the  house  was  built  did  not 
belong  to  the  defendant,  and  he  had  no  right 
to  take  them  away.  The  pulling  down  of  the 
house  was  waste,  and  an  injury  to  the  free- 
hold. The  defendant  was  a  tortfeasor,  a 
wrong-doer,  and  the  proper  remedy  against 
him  is  trespass,  and  not  trespass  on  the  case. 
Though  the  lessee  may  have  trespass  against 
a  man  who  subverts  the  land,  the  lessor,  also, 
may  have  trespass  for  the  destruction  com- 
mitted. (Viner,  Trespass,  N,  3,  4;  Cro.  Car., 
187.)  There  is  no  distinction  in  this  respect 
between  a  tenant  at  will  and  a  tenant  for 
years.  Again,  the  house  was  a  fixture,  and 
so  annexed  to  the  freehold  that  the  defendant 
could  not  remove  it.  (3  East,  38.) 
47O*]  *Mr.  Frazier,  contra.  It  has  been 
settled  that  no  person  out  of  possession,  not 
even  the  heir-at-law,  can  maintain  trespass 
quare  clausum  fregit.  (Bac.  Abr.,  566.)  The 
doctrine  cited  from  Viner  does  not  apply  to  this 
case,  for  as  the  plaintiff  was  not  in  possession, 
there  cannot  be  a  disseisin.  The  proper  remedy 
for  the  plaintiff  is  an  action  on  the  case  in 
the  nature  of  waste.  Barber  had  a  right  to 
cut  trees  for  the  use  of  the  mill  ;  and  the  de- 
fendant had  permission  to  take  the  timber 
sawed  at  the  mill,  and  to  build  the  house. 
Having  erected  the  house  of  his  own  materials, 
he  had  a  right  to  remove  it  during  the  term, 
if  he  could  do  it  without  injury  to  the  free- 
hold. (Bull.,  N.  P.,  34;  1  H.  Bl.,  256,  Law- 
ton  v.  Salmon,  notes.)  There  has  been  no  de- 
struction or  waste  committed,  but  the  premises 
are  left  in  the  same  situation  in  which  they 
were  at  the  time  the  lease  was  given  to  Barber. 
The  defendant  cannot  be  considered  as  a  ten- 
ant at  will ;  he  was  rather  a  servant  or  agent 
under  Barber,  who  was  a  lessee  for  years. 


YATEB,  J.,  delivered  the  opinion  of  the 
court : 

An  action  of  trespass  may  be  maintained  by 
a  landlord  against  a  tenant  at  will  for  waste, 
because  the  injury  determines  the  estate,  and 
the  possession  considered  as  thereby  actually 
in  the  landlord.  The  defendant  here  is  an 
under-tenant  of  a  tenant  for  years  ;  and  the 
alleged  trespass  was  committed  before  the  ex- 
piration of  the  term.  The  instrument  by 
which  the  defendant  possessed  the  premises, 
made  him  a  tenant  at  the  will  of  the  lessee 
for  years,  and  not  at  the  will  of  the  original 
lessor  ;  and  if  the  lessee  for  years,  his  agents, 
or  sub-tenants,  did  an  injury  to  the  freehold, 
the  lessor  might  have  his  remedy  against  him 
or  the  person  in  default  in  another  form  of  ac- 
tion. The  assignment  or  surrender  of  this 
lease  to  the  original  lessor,  before  the  expira- 
tion of  the  term,  does  not  give  him  a  right  to 
sustain  this  action.  I  should  rather  suppose 
that,  by  this  assignment,  having  accepted  the 
premises  in  the  state  and  condition  they  were 
at  the  time  of  such  surrender,  he  has  waived 
all  claims  for  injuries  previously  done  to  the 
freehold.  But  it  is  contended  that  this  assign- 
ment and  re-entry  restores  the  possession  ab 
inilio,  and  gives  him  a  right  of  *action.  [*47 1 
This  doctrine  only  applies  in  a  case  of  dis- 
seisin. The  re-entry  in  such  case  reduces  the 
possession  from  the  time  of  the  first  disseisin, 
and  an  action  of  trespass  may  be  sustained  ; 
but  here  the  possession  of  the  defendant  was 
lawful,  founded  on  the  original  lease,  and  no 
disseisin  is  pretended.  I  cannot,  therefore, 
distinguish  this  case  from  that  of  Campbell  v. 
Arnold,  where  the  court  considered  the  rule  as 
established,  that  there  must  be  a  possession  in 
fact  of  the  real  property,  to  which  the  injury 
was  done,  in  order  to  entitle  the  party  to  an 
action  of  trespass  quare  clan  sum  fregit. 

The  court  are,  therefore,  of  opinion  that  the 
verdict  ought  to  be  set  aside,  and  that  a  judg- 
ment of  nonsuit  be  entered. 

VAN  NESS,  J.,  having  formerly  been  con- 
cerned as  counsel  in  the  cause,  declined  giving 
any  opinion. 

Judgment  of  nonsuit. 

Cited  in— 11  Johns.,  386 ;  4  Denio,  425 ;  Anth.  N. 
P.,  217. 


WALDRON  v.  M'CARTY. 

Deed — Covenant — Mortgage — Sale — Purchase  by 
Covenantee — Action  for  Breach — Evidence  or 
Ouster  Necessary. 

M.  Rave  a  deed  of  land  to  W.,and  covenanted  that 
he  would  warrant  and  defend  W.  in  the  quiet  and 
peaceable  possession  of  the  premises.  At  the  time 
of  the  conveyance,  there  was  a  previous  mortgage 
on  the  land,  and  a  suit  in  chancery  was  afterwards 
brought  by  the  mortgagee,  and  a  sale  of  the  prem- 
ises decreed.and  W.  purchased  the  same  at  the  mas- 
ter's sale,  and  then  brought  his  action  against  M.  for 
a  breach  of  warranty  for  peaceable  enjoyment ;  and 
it  was  held  that  an  action  could  not  be  maintained 
on  the  covenant  until  there  had  been  an  eviction  or 
actual  ouster,  by  a  paramount  lawful  title. 

Citations— 1  Lev.,  301 ;  2Saund.,  181  b,  n.  10. 


NOTE.— Covenant  of  warranty — Eviction  or  ouster 
by  title  paramount  necessary  to  constitute  breach. 
See  Greenby  v.  Wilcocks,  2  Johns.,  1,  and  note. 
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rpHIS  was  an  action  of  covenant.  The  dec- 
JL  laration  set  forth  a  deed,  by  which  the  de- 
fendant, on  the  1st  May,  1799,  conveyed  to  the 
plaintiff,  in  fee,  a  certain  parcel  of  land, 
and  therein  covenanted  for  himself  and  his 
heirs,  "  the  premises  thereby  bargained  and 
•conveyed,  in  the  quiet  and  peaceable  posses- 
sion of  the  plaintiff,  his  heirs  and  assigns,  for- 
•ever  to  warrant  and  defend."  The  plaintiff 
then  averred  that,  at  the  time  of  executing  the 
deed  to  him,  the  premises  were  subject  to,  and 
incurabered  with  a  mortgage,  executed  on  the 
1st  May,  1790,  by  the  defendant,  to  one  Ooth- 
out,  for  securing  the  payment  of  $4,521.92, 
472*]  *and  that  afterwards,  by  virtue  of  a 
decree  of  the  Court  of  Chancery,  the  premises 
were  sold  at  auction,  for  the  principal  and  in- 
terest due  on  the  mortgage ;  and  that  the 
plaintiff  was  obliged  to  purchase  the  premises, 
in  order  to  prevent  his  being  deprived  and 
ousted  of  the  same  ;  and  so,  &c. 

To  this  declaration  there  was  a  general  de- 
murrer and  joinder. 

Mr.  Henry,  in  support  of  the  demurrer.  In 
an  action  of  covenant  the  plaintiff  must  set 
forth  an  eviction  under  a  lawful  title.  (2 
Johns.  Rep.,  1;  2  Saund.,  177,  n.  8, 10  ;  3  Term 
Rep.,  587.)  Should  it  be  said  that  the  decree 
of  the  Court  of  Chancery  and  sale  are  equiva- 
lent to  an  ouster,  that  it  ought  to  have  been 
shown  that  the  plaintiff  was  a  party  to  that 
suit,  and  bound  by  the  decree.  Further,  the 
declaration  does  not  state  that  the  plaintiff 
paid  any  money,  nor  how  much. 

Mr.  Van  Vechten,  contra.  The  covenant, 
for  the  breach  of  which  this  action  is  brought, 
is  substantially  a  covenant  -for  quiet  enjov- 
ment.  Covenant  will  lie  on  a  warranty  in 
•case  of  a  fine  (1  Lev.,  301:  2  Saund.,  180);  and 
it  was  decided  in  Stoats  v.  Ten  Eyck  (3  Caines, 
111 ;  1  Term,  671)  that  convenant  would  lie 
on  a  warranty  for  quiet  enjoyment.  The  suit 
in  chancery  was  a  disturbance  sufficient  to 
support  this  action  (5  Viner,  161,  162,  notes  ; 
T.  Raym.,  370,  371);  and  the  decree  and  sale 
amounts  to  an  actual  ouster  by  a  lawful  title. 
There  is  sufficient  certainty  in  the  assignment 
of  the  breach  in  the  declaration.  It  was  not 
necessary  to  state  how  much  money  the  plaint- 
iff had  paid  for  the  land.  The  breach  or  in- 
jury complained  of  is  the  disturbance  by  the 
mortgage,  the  decree  in  chancery,  and  sale. 
It  is  enough  to  state  a  superior  title  which  has 
oeen  enforced  to  the  disturbance  of  the  plaint- 
iff. (4  Term  Rep.,  650,  651  ;  2  Lev.,  37;  3 
Lev.,  305,  325  ;  2  Saund.,  181  b  •  1  Term  Rep., 
672  ;  2  Shower,  425.)  It  was  not  requisite  for 
the  plaintiff  to  show  that  he  was  a  party  to 
the  suit  ;  he  does  not  undertake  to  set  forth  the 
decree,  and  all  that  can  be  required  is  that  the 
breach  be  laid  with  reasonable  certainty.  It 
was  sufficient  to  state  the  suit  in  chancery,  and 
the  decree,  for  it  is  a  necessary  inference  that 
all  proper  parties  were  before  the  court. 

Mr.  Henry,  in  reply.  The  warranty  is  of  the 
peaceable  possession,  and  the  plaintiff  should 
473*]  show  an  eviction  by  the  *  judgment 
of  the  court  of  law,  or  a  paramount  lawful 
title,  by  which  the  plaintiff  has  been  turned 
out  of  possession.  Suppose  there  had  been  a 
prior  judgment  against  the  defendant,  and  the 
premises  had  been  sold  under  that  judgment, 
that  would  not  support  this  action,  for  the 


possession  of  the  party  would  be  still  undis- 
turbed. It  does  not  follow,  that  because  there 
was  a  decree  of  the  Court  of  Chancery,  that  a 
writ  of  &habere  facias  possess,  must  have  issued. 
The  plaintiff  ought  to  show  that  he  was  a 
party  to  the  suit,  and  that  he  used  all  proper 
means  to  protect  his  possession  ;  and  it  may  be, 
if  he  had  been  a  party,  that  he  would  have 
been  relieved  against  the  mortgage.  It  was  re- 
quisite, also,  to  set  forth  the  sum  paid  by  the 
plaintiff,  in  order  to  obtain  a  just  measure  of 
damages ;  and  the  defendant  might  have 
thought  proper  to  pay  it  without  a  suit. 

SPENCEK,  J.,  delivered  the  opinion  of  the 
court : 

The  question  submitted  to  our  consideration 
is,  whether,  under  the  circumstances  of  this 
case,  there  is  an  eviction  within  the  terms  or 
spirit  of  the  covenant.  After  a  full  examina- 
tion of  the  cases  relative  to  this  point,  and 
especially  those  cited  on  the  argument,  we  do 
not  find  one  where  an  action  of  coven- 
ant has  been  brought  on  a  covenant  for 
quiet  enjoyment,  in  which  it  is  not  expressly 
alleged  that  there  was  an  entry  and  expulsion 
from  the  possession,  or  some  actual  disturb- 
ance in  the  possession.  The  allegation  of  an 
entry  and  expulsion  are  so  much  of  the  essence 
of  the  action  that  there  are  several  cases  in 
which  issue  is  taken  on  that  fact,  notwithstand- 
ing in  those  very  cases  a  lawful  title,  superior 
to  the  one  conveyed  by  the  deed  containing 
the  covenant  for  quiet  enjoyment,  is  alleged. 
(1  Lev.,  301  ;  2  Saund.,  181  'b,  n.  10.)  In  good 
sense,  the  covenant  for  quiet  enjoyment  has 
reference  merely  to  the  undisturbed  possession, 
and  not  to  the  grantor's  title.  In  the  present 
case,  judging  from  the  deed,  it  was  never  the 
intention  of  the  grantor  to  covenant  that  the 
lands  were  free  from  incumbrance.  From 
precedents,  and  as  no  authority  has  been 
shown  that  the  covenant  for  quiet  enjoyment 
is  broken  by  any  other  *acts  than  an  [*474 
entry  and  eviction,  or  a  disturbance  of  the 
possession  itself,  we  are  of  opinion  that  the  de- 
murrer is  well  taken.  Whether  there  is  any 
remedy  by  any  other  suit,  or  in  any  other 
court,  is  not  for  us  to  inquire.  It  is  enough 
that  we  are  satisfied  that  the  remedy  now 
sought  is  not  such  as  the  law  affords. 

The  court  are,  therefore,  of  opinion  that  the 
defendant  must  have  judgment. 

Judgment  for  the  defendant. 

Overruled— 3  Denio,  214. 

Distinguished— 65  N.  Y.,  504. 

Cited  in— 5  Johns.,  121 ;  8  Johns.,  202 ;  13  Johns.,  105, 
238 ;  15  Johns.,  490 ;  4  Cow.,  343 ;  8  Cow.,  667,  744  ;  2 
Wend.,  564;  7  Wend.,  284;  17  Wend.,  160;  21  Wend., 
124.  5  Hill,  601,  602;  5  Johns.  Ch.,  32:  1  Sand.  Ch., 
378 :  4  N.  Y.,  372;  74  N.  Y.,  92;  5  Lans.,  199 ;  13  Hun, 
565 ;  6  Barb.,  170 ;  58  Barb.,  50 ;  3  Rob.,  213 ;  7  W.  Dig., 
129. 


BOUTON  «.  NEILSON. 

Act  to  Regulate  Highways — Proceedings  Under 
— Summary. 

Proceedings  under  the  llth  section  of  the  "Act  to 
Regulate  Highways,"  are  to  be  in  a  summary  way ; 
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the  overseer  is  the  judge  of  the  delinquency  of  the 
piirtv.  ami  tin1  Justice,  in  issuing'  a  warrant,  acts 
ministerially,  and  is  not  bound  to  give  the  party 
notice  of  the  complaint,  or  to  summon  him  to  ap- 
pear, or  show  cause  airainst  the  charge. 

Citations-8  Cai.,  360 ;  7  T.  H.,  270 :  8  Wils..  133. 

FROM  the  return  to  the  ferttorari  in  this 
cause,  it  appeared  that  Neilson  was  an 
overseer  of  the  highways  in  and  for  district 
No.  6,  in  Stillwater,  in  the  County  of  Sara- 
toga, and  according  to  the  directions  of  the 
"Act  to  Regulate  Highways,"  passed  the  8th 
April,  1801  (Laws  of  N.  ?.,  Vol.  I.,  p.  588), 
made  a  complaint  in  writing  to  the  justice  that 
Bouton  had  neglected  to  work 'on  the  high- 
ways, &c.,  on  the  16th  October,  1806,  accord- 
ing to  the  warning  for  that  purpose  given  to 
him  by  Neilson  ;  upon  which  the  justice 
issued  a  warrant  against  Bouton,  to  levy  and 
collect  of  him  one  dollar,  the  penalty  given  by 
the  act,  and  twenty-five  cents  for  the  warrant. 

Mr.  Skinner,  for  the  plaintiff  in  error.  The 
defendant  below  was  convicted  on  the  mere 
complaint  of  the  overseer,  without  being 
heard,  or  even  cited  to  show  cause  why  a 
warrant  should  not  issue  against  him.  It  is 
contrary  to  every  principle  of  reason  and 
justice  that  a  person  should  be  convicted,  with- 
out notice  of  any  complaint  against  him.  It 
is  indispensable  that  the  party  accused  should 
be  summoned  to  appear,  before  he  is  condemn- 
ed. (4B1.  Com.,  286;  1  Salk.,  181.  2  Lord 
Raym.,  1405;  Strange,  620;  5  Term  Rep., 
270  ;  7  Term  Rep.,  370  ;  3  Burns'  Justice,  28.) 
Complainants  in  these  cases  are  to  be  regarded 
as  plaintiffs.  The  justice  is  to  be  considered 
as  the  judge,  not  as  a  mere  ministerial  offi- 
cer to  the  overseer,  who  ought  to  state  his 
complaint  in  writing,  and  furnish  the  neces- 
sary evidence  to  support  it.  In  Rue  v. 
Sprague  &  Consaulis  (1  Johns.  Rep.,  510  ;  3 
475*]  Caines,  259)  there  was  a  regular  *pro- 
cess  issued,  and  the  court  said  that  action  for 
penalties  under  the  Act  to  Regulate  High- 
ways, must  be  brought  in  the  name  of  the 
person  complaining,  and  not  be  prosecuted  in 
a  summary  way. 

Mr.  Van  Vechten,  contra.  This  is  a  case  of  sum- 
mary conviction.  Nothing  more  was  neces- 
sary than  to  pursue  the  directions  of  the  act, 
in  which  nothing  is  said  of  notice  to  the  party. 
This  was  a  proceeding  for  a  penalty  under  the 
llth  section  of  the  act,  which  the  court,  in 
Bennet  \.  Ward  (3  Caines,  260),  admitted  to  be 
a  case  of  summary  conviction.  The  justice  is 
required,  on  a  complaint  in  writing  from  the 
overseer,  forthwith  to  issue  his  warrant  to  a 
constable,  directing  him  to  levy  the  fine  on 
the  goods  and  chattels  of  the  delinquent,  and 
forthwith  to  pay  the  same  to  the  justice,  who 
is  required  to  pay  the  same  to  the  overseer. 
The  office  of  the  justice  is  merely  ministerial ; 
the  overseer  alone  is  the  judge,  and  is  bound 
under  a  penalty  to  make  the  complaint  to  the 
justice.  This  is  not  a  proceeding  under  the 
Act  for  the  Recovery  of  Debts  to  the  Value  of 
Twenty-five  Dollars  ;  and  a  certiorari  is  per- 
fectly nugatory,  for  the  fine  levied  is  to  be 
immediately  laid  out  on  the  highway,  and  the 
overseer  cannot  be  responsible  after  the  money 
is  expended  ;  nor  can  it  be  recovered  of  the 
justice,  who  is  required  by  the  act  to  issue  his 
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warrant  and  collect  and  pay  over  the  money. 

KENT,  Ch.  J.  This  court  has  a  general  sup- 
erintending power  over  all  inferior  courts,  and 
may  review  and  correct  all  their  proceedings, 
whether  on  a  summary  conviction  or  other- 
wise. 

Mr.  Skinner,  in  reply,  observed  that  if  a 
certiorari  was  not  a  proper  remedy  in  this 
case,  a  party  aggrieved  by  these  summary  pro- 
ceedings would  be  entirely  remediless. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court  : 

The  proceedings  in  the  court  below  were 
under  the  llth  section  of  the  act  regulating 
highways,  to  recover  the  penalty  therein  given 
for  neglecting  to  work  on  the  highway,  pur- 
suant to  notice.  It  has  been  decided  by  this 
court  (3  Caines,  260)  that  proceedings  under 
this  section  of  the  *act  are  to  be  in  a  [*47& 
summary  way  ;  but  the  question  here  present- 
ed is,  whether  notice  is  required  to  be  given 
to  the  party  against  whom  the  complaint  is 
entered,  before  the  magistrate  issues  his  war- 
rant to  collect  the  fine.  It  is  a  just  and  reason- 
able rule  that  no  person  should  be  punished 
without  having  had  an  opportunity  of  being 
heard  in  his  defense.  Had  the  magistrate  any- 
thing to  try,  or  any  discretion  to  exercise,  with 
respect  to  issuing  the  warrant,  I  should  think 
it  indispensably  requisite  that  the  party  should 
be  summoned  to  appear.  But  I  cannot  dis- 
cover, from  the  provisions  in  this  section  of 
the  act,  that  the  magistrate  has  any  judicial 
powers  whatever  vested  in  him.  If"  so,  notice 
to  the  party  would  be  superfluous.  The  over- 
seer of  the  highways  is  made  the  judge  with 
respect  to  the  imposition  of  the  fine.  He  acts 
under  the  oath  of  his  office,  and  it  is  expressly 
made  his  duty  in  every  case,  in  which  he  shall 
deem  the  excuse  for  neglect  or  refusal  to  work 
insufficient,  to  make  complaint  thereof  in  writ- 
ing to  a  magistrate,  and  the  magistrate  is 
directed  forthwith  to  issue  his  warrant  to  col- 
lect the  fine.  No  authority  is  given  to  the 
magistrate  to  enter  into  an  examination  with 
respect  to  the  sufficiency  of  the'  excuse  for 
neglecting  to  work.  The  overseer  is  made  the 
sole  judge  of  this.  If  he  makes  complaint  to 
the  magistrate,  without  having  duly  notified 
the  party  to  work,  he  would  subject  himself  to 
the  penalty  given  in  the  14th  section  of  the  act. 
Whether  this  power  has  been  discreetly  vested 
in  the  overseers  of  highways,  is  not  for  the 
court  to  say.  In  most  cases  of  summary  con- 
victions, some  judicial  powers  are  given  to  the 
magistrates,  and  a  summons  or  notice  to  the 
party  complained  of  is  requisite  ;  but  where 
the  magistrate  acts  merely  ministerially,  and 
has  no  discretion  on  the  subject,  no  notice  is 
required,  because  it  would  be  useless.  (7  Term 
Rep.,  270  ;  3  Wils.,  183.)  The  case  before  us 
falls  under  the  latter  distinction.  The  issuing 
of  the  warrant  is  matter  of  course,  upon  the 
complaint  of  the  overseer,  without  any  fur- 
ther investigation.  The  conviction  must, 
accordingly,  be  affirmed. 

Conviction  affirmed. 

Cited  in— «  Johns.,  283:  9  Johns.,  231;  10  Johns., 
471;  7  Wend.,  93;  10  Hun,  438;  7  Barb.,  339;  36 
Barb.,  224. 
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477*1  *FOX  AND   PAYNE  «.   REIL  AND 
REIL. 

Subscribing    Witness — Confession    of   Obligor — 
Handwriting  of  Witness —  When  Proved. 

Where  there  is  a  subscribing  witness  to  a  bond, 
proof  of  the  confession  of  the  obligor  Is  not  suffi- 
cient ;  but  the  witness  must  be  produced,  or  in  case 
he  is  dead  or  out  of  the  State,  his  handwriting  must 
be  proved. 

Citations— 2  Johns.,  461 ;  Stat.  12  Edw.  II.,  ch.  2 ; 
Fortesque,  ch.  32;  Reg.  Brev.  Jud.,  60;  Thes.  Brev., 
88 ;  Y.  B.  Hil.,  9  Hen.  II.,  pi.  8 ;  1  Salk.,  280 ;  12  Mod., 
500. 

THIS  was  an  action  of  debt  on  a  bond,  to 
which  there  was  a  plea  of  non  est  factum. 

At  the  trial  of  the  cause,  at  the  Herkimer 
Circuit,  in  June,  1808,  before  the  Chief  Justice, 
the  plaintiff  offered  to  prove  that  the  bond 
had  been  shown  to  the  defendants,  a  short 
time  before  the  commencement  of  the  present 
suit,  and  that  they  then  confessed  that  they  had 
duly  executed  the  bond ;  but  this  evidence 
was  objected  to,  and  overruled  by  the  Chief 
Justice.  The  plaintiffs,  not  being  prepared  to 
prove  the  bond,  by  the  subscribing  witnesses, 
or  to  account  for  their  not  being  produced, 
were  nonsuited. 

Mr.  N.  Williams,  for  the  plaintiff,  moved  to 
set  aside  the  nonsuit.  He  contended  that, 
according  to  the  decision  of  this  court  in  Hall 
v.  P helps  (2  Johns.  Rep.,  451),  proof  of  the 
confession  of  the  obligor  was  sufficient,  with- 
out producing  the  subscribing  witness.  It  is 
true  that  case  was  on  a  promissory  note  ;  but 
the  principal  of  that  decision  must  be  appli- 
cable to  every  instrument,  sealed  or  unsealed, 
to  which  there  are  subscribing  witnesses. 

In  Abbot  v.  Plumbe  (Doug.,  216),  where  it 
was  proved  that  the  obligor  had  acknowledged 
that  he  owed  the  debt,  and  it  was  objected 
that  the  subscribing  witnesses  ought  to  have 
been  called,  Lord  Mansfield  considered  the  ob- 
jection as  captious ;  and  that  it  was  a  mere 
technical  rule,  which  required  the  subscribing 
witness  to  be  produced.  The  strictness  of  the 
ancient  rule,  in  this  respect,  has  in  several 
instances  been  relaxed  in  the  English  courts. 
Where  an  instrument  is  executed  abroad,  or 
the  subscribing  witness  resides  in  a  foreign 
country,  proof  of  his  handwriting  is  sufficient. 
(Doug.,  93;  7  Term  Rep.,  265,  andnote;  1  Bos. 
&  Pull.,  360 ;  see,  also,  4  East,  53  ;  2  Bos.  & 
Pull.,  35  ;  Peake,  N.  P.,  30  ;  5  Term,  366.)  A 
confession  of  the  party  is  higher  evidence  than 
the  testimony  of  a  witness,  who  may  know 
nothing,  except  that  he  signed  his  name  to  the 
instrument.  If  the  subscribing  witness  should 
deny  that  he  saw  the  deed  executed,  it  may  be 
proved  by  other  witnesses.  (Peake,  N.  P., 
146  ;  Doug.,  216  ;  1  Bl.  Rep.,  365.)  The  rule 
478*]  *laid  down  by  this  court  in  Hall  v. 
Phelps  is  not  only  a  convenient,  but  a  safe  rule, 
for  the  evidence  of  the  confession  of  the  party 
must  be  full,  clear  and  satisfactory. 


Mr.  Gold,  contra.  The  case  of  Hall  v.  Phelps 
was  thought  to  be  an  innovation  on  the  En- 
glish rule  of  evidence.  That  was  a  suit  on  a 
promissory  note  ;  and  in  relation  to  unsealed 
writings,  less  strictness  may,  perhaps,  be  re- 
quisite. But  the  court  will,  no  doubt,  be 
cautious  as  to  extending  the  rule  to  deeds. 
The  relaxations  of  the  ancient  rule  in  England 
have  not  gone  further  than  to  allow  the 
proof  of  the  handwriting  of  the  witness, 
where  it  is  shown  that  he  was  absent  in  a  for- 
eign country,  and  beyond  the  reach  of  the 
party.  Evidence  of  confessions  is  liable  to 
abuse,  and  any  greater  relaxation  of  a  salutary 
and  established  rule  may  produce  more  in- 
jurious consequences  than  can  well  be  fore- 
seen. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  question  in  this  case  is,  whether  proof 
of  the  acknowledgment  by  the  defendants, 
out  of  court,  and  before  some  private  person, 
that  they  had  executed  the  bond,  is  good  proof 
of  its  execution,  upon  the  issue  of  non  est 
factum,  without  producing  the  subscribing 
witness,  or  in  any  manner  accounting  for  his 
absence. 

The  case  of  Hall  v.  Phelps  has  been  thought 
to  have  decided  this  question.  I  do  not  con- 
sider it  in  that  light.  That  case  arose  upon  a 
promissory  note,  and  this  is  upon  a  deed. 
The  rules  of  evidence  may  be  more  safely  re- 
laxed in  the  one  case  than  in  the  other.  The 
parties  may  go  into  an  inquiry  as  to  the  con- 
sideration of  a  note,  or  other  simple  contract ; 
but  a  deed  concludes  them  from  such  an  in- 
quiry. A  deed  is  an  act  of  much  higher  force 
and  solemnity  in  the  law.  It  carries  with  it 
internal  evidence  of  a  good  consideration.  A 
bond  is  not  barred  by  the  statute  of  limita- 
tions ;  it  has  priority  in  the  payment  of  debts 
by  executors  or  administrators ;  and,  indeed, 
the  whole  real  property  of  the  country  rests 
upon  the  evidence  of  title  by  deed.  Some  ob- 
servations which  were  made  when  the  opinion 
of  the  court  was  delivered  in  the  case  referred 
to  *apply  to  deeds  as  well  as  to  simple  [*479 
contracts ;  but  these  observations  must  be  con- 
sidered as  made  by  way  of  illustration,  and 
not  as  immediately  applicable  to  the  case  be- 
fore the  court,  and  do  not,  therefore,  preclude 
a  further  discussion  of  this  question.  I  con- 
curred in  that  decision  from  a  sense  of  the 
great  inconvenience  of  the  English  rule,  when 
applied  to  commercial  paper,  which  circulates 
with  equal  facility  and  credit  without  the  in- 
cumbrance  of  a  subscribing  witness,  and  be- 
cause I  did  not  recollect  a  case  in  which  the 
application  of  the  rule  requiring  the  subscrib- 
ing witness  did  not  arise  upon  a  specialty. 
We  are  not,  therefore,  at  liberty  to  extend 
that  decision  to  deeds,  and,  consequently,  to 
all  the  assurances  of  real  property.  Here  we  are 
certainly  concluded  by  an  ancient  and  uniform 


NOTE.— Evidence—  Subscribing  Witness  —  Confes- 
sions of  obligor. 

Thai  proof  of  confessions  of  obligor  is  not  sufficient 
to  dispense  with  evidence  of  subscribing  witness,  or 
of  his  handwriting,  in  case  of  instrument  under  seal, 
see  Henry  v.  Bishop,  2  Wend.,  575 ;  Hex  v.  Harring- 
worth,  4  M.  &  S.,  353;  Story  v.  Lovett,  1  E.  D.  S.,153. 
See  Cone  v.  Purcell,  56  N.  Y.,  649. 

The  reverse  has  been  held  in  case  of  instruments 
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not  under  seal.  See  Hall  v.  Phelps,  2  Johns..  451 ; 
Mauri  v.  Heffernan,  13  Johns.,  58;  Giberton  v. 
Ginochio,  IHilt.,  218 ;  Shaver  v.  Ehle,  16  Johns.,  201. 

Asto  when  evidence  of  handwriting  of  subscribing 
witness  is  admissible,  see  Mott  v.  Doughty,  1  Johns. 
Cas.,230,  note. 

As  to  what  witnesses  are  competent  tn  prove  hand- 
writing, see  Titf  ord  v.  Knott,  2  Johns.  Cas.,  211,  note. 
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rule,  that  when  the  defendant  has  not  acknowl- 
edged his  deed  before  a  competent  public 
officer,  or  has  not  expressly  agreed  to  admit  it 
in  evidence  upon  the  trial,  but  has  put  himself 
upon  his  plea  of  non  eat  fnctutn,  the  plaintiff 
must  produce  the  subscribing  witness,  and 
give  the  defendant  the  benefit  of  an  investiga- 
tion of  the  circumstances  attending  the  execu- 
tion of  the  deed.  It  may  be  of  use,  for  a  mo- 
ment, to  examine  some  of  the  authorities  on 
this  subject. 

In  the  early  periods  of  the  English  law.  the 
names  of  the  witnesses  were  always  registered 
in  the  body  of  the  deed.  They  were  selected 
from  the  best  men  in  the  neighborhood  ;  and 
if  the  deed  was  denied,  they  formed  a  neces- 
sary part  of  the  jury  who  was  to  try  its  valid- 
ity. This  rule  continued  until  the  statute  12 
Edw.  II.,  ch.  2,  allowed  the  inquest  to  be 
taken  without  any  of  the  witnesses  being  asso- 
ciated with  the  jury  ;  but  they  were  stilHo  be 
summoned  as  usual.  "  It  is  agreed,"  says  the 
.statute,  "  that  when  a  deed,  release,  acquit- 
ance,  or  other  writing,  is  denied  in  the  king's 
court,  wherein  the  witnesses  be  named,  pro- 
cess shall  be  awarded  to  cause  such  witnesses 
to  appear,  as  before  hath  been  used."  The 
practice  of  joining  the  witnesses  to  the  jury 
•48O*]  continued  throughout  *the  reign  of 
Edw.  III.,  and  Fortescue(de  Laud.  Leg.  Ang., 
ch.  32)  mentions  it  as  existing  in  the  reign  of 
Hen.  VI.  It  gradually  fell  into  disuse,  and 
ceased  about  the  time  of  Hen.  VIII.,  and  until 
that  period  the  process  to  bring  in  the  wit- 
nesses upon  the  denial  of  a  deed  continued,  of 
which  numerous  instances  are  collected  from 
the  Year  Books,  by  Brooks  (Tit.  Testmoignes). 

When,  therefore,  the  ancient  law  required 
the  witnesses  to  a  deed  to  form  part  of  the 
jury,  and  continued  down  to  the  time  of  Hen. 
VIII.,  to  compel  them  to  come  in,  by  similar 
process  as  that  awarded  for  the  jury  (see  Reg. 
'Brev.  Jud.,  60,  and  Thesaurus  Brevium,  88), 
it  cannot  be  supposed  that  the  notion  of  prov- 
ing a  deed,  by  the  confession  of  the  party,  in 
pais,  was  ever  thought  of  or  admitted. 

Under  Hen.  VI.  it  was  held  that  if  a  deed 
be  acknowledged  and  enrolled  of  record,  the 
party  was  estopped  to  plead  non  ezt  factum  ; 
but  the  case  assigns  a  very  sufficient  reason  for 
this,  because,  as  was  observed,  upon  every 
deed  enrolled  the  party  shall  be  examined,  and 
the  deed  shall  be  read  to  him  by  the  court,  and 
it  is  not  to  be  supposed  that  the  party  has  been 
deceived.  (Year  Book,  Hil.,  9  Hen.  VI.,  pi. 
8.) 

In  the  case  of  Smartle  v.  Williams  (1  Salk., 
280)  the  Court  of  King's  Bench,  after  debate, 
went,  perhaps,  a  little  further,  and  held  that 
the  acknowledgment  of  a  deed  by  the  party 
in  a  court  of  record,  or  before  a  master  in 
chancery  in  the  countrv,  was  good  evidence  of 
the  execution  of  a  deed,  and  such  an  acknowl- 
edgment estopped  the  party  from  relying  on 
the  plea  of  non  estfactum.  In  the  subsequent 
case  of  Dillon  v.  Crawley  (12  Mod.,  500)  the 
Court  of  King's  Bench  determined  that  an  in- 
dorsement upon  a  bond  made  by  the  obligor, 
under  his  hand  and  seal,  three  years  after  the 
date  of  the  bond,  and  in  which  indorsement 
he  recited  part  of  the  bond,  and  expressly 
owned  it  to  be  his  deed,  was  evidence  of  the 
execution  of  the  deed.  But  upon  the  argu- 


ment  of  this  case,  the  counsel  for  the  defend- 
ant referred  to  a  decision,  where,  upon  non  eat 
factum  *pleaded  to  a  bond,  one  of  the  [*48 1 
witnesses  did  not  appear,  and  it  was  offered  to 
be  proven  that  he  owned  it  his  bond,  but  this 
was  denied. 

I  have  not  met  with  any  case,  where  the  ab- 
sence of  the  subscribing  witness  was  not  ac- 
counted for,  in  which  the  courts  have  allowed 
in  evidence  any  species  of  confession  by  the 
party,  which  was  inferior  in  its  nature  and  less 
solemn  in  its  form  than  that  in  the  instance  to 
which  I  have  alluded,  and  I  take  it  for  granted 
that  there  is  no  such  case.  To  admit  the 
proof  in  the  case  before  us,  would  be  an  inno- 
vation upon  an  established  rule,  and  one 
which  is  not  urged  upon  us  by  any  strong  con 
siderations  of  public  policy. 

We  are,  accordingly,  of  opinion  that  the 
motion  on  the  part  of  the  plaintiff  must  be 
denied. 

Mule  refused. 

Cited  in— 8  Wend.,  487  :  13  Wend.,  197 ;  6  Hill,  305 ; 
1  Blatchf .,  345 ;  3  Allen,  452. 


BARON  v.  ABEEL. 

Ejectment — Default — Mesne    Profits — Evidence. 

After  a  recovery  in  ejectment  by  default,  against 
the  casual  ejector,  the  lessor  of  the  plaintiff  may 
maintain  trespass  for  the  lite-site  profits,  against  the 
tenant,  and  may  also  recover  the  costs  of  the  action 
of  ejectment ;  and  the  defendant  is  not  allowed  to 
offer  anything  in  evidence  against  the  demand  of 
the  plaintiff  which  might  have  been  set  up  in  the 
original  action. 

Citations— 2  Burr.,  665 ;  1  Johns.  Cas.,  288;  3  Wils., 
118. 

THIS  was  an  action  of  trespass  for  the  mesne 
profits.  The  cause  was  tried  at  the  Wash- 
ington Circuit,  before  Mr.  Justice  Thompson, 
in  June,  1808.  On  the  trial  the  plaintiff  pro- 
duced the  record  of  a  judgment  obtained 
against  the  casual  ejector,  in  an  action  of 
ejectment,  by  default.  The  service  of  the  dec- 
laration on  the  defendant,  and  the  value  of  the 
land  during  the  time  he  had  been  in  posses- 
sion, and  the  costs  in  the  action  of  ejectment, 
were  proved.  The  defendant  then  offered  to 
prove  that,  before  the  commencement  of  the 
suit  in  ejectment,  he  had  surrendered  the 
premises  to  the  plaintiff,  who  accepted  the 
same,  and  that  at  the  time  the  declaration  in 
ejectment  was  served,  he  was  not  in  possession 
of  the  premises,  nor  had  been  in  possession 
since  he  surrendered  them  to  the  plaintiff. 
This  evidence  was  offered  not  only  to  defeat 
the  plaintiff's  right  to  recover  the  me#ne  profits, 
but  also  any  claim  for  damages  on  account  of 
costs  in  the  action  of  ejectment ;  but  this  evi- 
dence was  objected  to,  and  overruled  by  the 
*judge,  who  directed  thejury  to  find  [*i82 
a  verdict  for  the  plaintiff,  and  to  allow  the 
costs  in  the  original  action  of  ejectment.  The 
jury  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

1.  Because  the  evidence  offered  by  the  de- 
fendant was  improperly  rejected. 

2.  On  account  of  the  misdirection  of  the 
judge. 
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Mr.  Foot,  for  the  defendant,  contended  that 
the  defendant  might  give  anything  in  evidence 
which  did  not  controvert  the  plaintiff's  title. 
Though  he  is  precluded  from  disputing  the 
plaintiff's  title,  he  may  offer  anything  in  evi- 
dence in  mitigation  of  damages,  or  to  show 
that  the  plaintiff  is  not  entitled  to  consequen- 
tial damages.  Here  the  possession  had  been 
delivered  up  to  the  plaintiff,  and  he  had  no 
right  to  bring  the  action.  In  the  English 
precedents  of  declarations  for  mesne  profits  (2 
Burr. ,  665),  the  amount  of  the  costs  in  the  or- 
iginal action  is  stated.  The  defendant,  having 
omitted  to  state  them  here,  ought  not  to  have 
been  allowed  to  recover  them  as  part  of  the 
damages. 

Mr.  Weston,  contra,  insisted  that,  in  an  ac- 
tion of  trespass  for  the  mesne  profits,  the  rec- 
ord of  the  recovery  in  the  original  action  of 
ejectment  was  conclusive  evidence.  The  one 
action  is  consequential  to  a  recovery  in  the 
other,  and  the  plaintiff  must  be,  therefore,  en- 
titled to  his  costs,  as  well  as  the  mesne  profits. 
(2  Johns.  Rep.,  366  ;  3  Wilson,  118  ;  2  Burr., 
669.)  Everything  is  to  be  intended  in  favor  of 
the  plaintiff  and  against  the  defendant  in  this 
action. 

VAN  NESS,  J. ,  delivered  the  opinion  of  the 
court:  (SPENCER,  J.,  hesitante.) 

The  service  of  a  declaration  in  ejectment  on 
the  tenant  in  possession  is  considered  as  much 
the  commencement  of  the  suit,  as  the  service 
of  a  capias  ad  respondendum  in  personal  ac- 
tions. The  lessor  of  the  plaintiff  and  the  ten- 
ant are  the  real  and  substantial  parties.  (As- 
lin  v.  Parkin,  2  Burr.,  665  ;  Van  Alen  v.  Rogers, 
I  Johns.  Cases,  288;  Goodtitle  v.  Tombs,  3 
Wils.,  118.)  Upon  filing  an  affidavit  of  the 
service  of  the  declaration,  and  entering  the 
common  rule,  the  tenant,  if  he  means  to 
483*]  *make  a  defense,  is  bound  to  appear, 
and  if  he  omits  to  do  so,  judgment  by  default, 
in  effect,  is  rendered  against  him,  because  he 
may  be  turned  out  of  possession,  and  because 
he  is  liable  for  the  costs  in  an  action  for  the 
mesne  profits.  The  effect  of  a  judgment  in 
ejectment,  whether  by  default  or  otherwise, 
upon  the  rights  of  the  parties,  is  substantially 
the  same  as  in  personal  actions.  The  form  of 
the  proceedings  is  different,  but  after  judg- 
ment the  legal  consequences  are  essentially  the 
same.  One  of  these  consequences  is,  that  the 
lessor  has  a  right  to  bring  an  action  for  the 
mesne  profits,  for  the  double  purpose  of  ob- 
taining compensation  for  the  use  of  the  land, 
and  recovering  the  costs  of  the  ejectment.  In 
the  action  for  mesne  profits,  the  defendant  is 
precluded  from  setting  up  any  -defense  of 
which  he  might  have  availed  himself  in  the  or- 
iginal action  of  ejectment.  It  has  been  said 
that  there  is  a  difference  in  this  respect  be- 
tween a  judgment  by  default  and  a  judgment 
after  verdict ;  but  it  has  been  settled  other- 
wise. 

In  the  case  of  Aslin  v.  Parkin,  Lord  Mans- 
field, in  delivering  the  opinion  of  the  court, 
says  :  "  There  is  no  distinction  between  a 
judgment  in  ejectment  upon  a  verdict,  and  a 
judgment  by  default.  In  the  first  case,  the 
right  of  the  plaintiff  is  tried  and  determined; 
in  the  last  case,  it  is  confessed." 

Again,  in  Ooodtitle  v.  Tombs,  where  the  ques- 
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tion  was,  whether  one  tenant  in  common  could 
maintain  this  action  against  the  other,  after  a 
recovery  in  ejectment  by  default,  Wilmot,  Ch. 
J.,  said:  "I  consider  the  recovery  in  eject- 
ment by  default,  or  after  verdict,  as  the  same 
thing ; "  and  Gould,  ./. ,  says  :  ' '  The  action  for 
the  mesne  profits  follows  the  ejectment  as  a 
necessary  consequence  ;  and  in  this  case,  the 
judgment  by  default  is  of  the  very  same  effect 
as  if  it  had  been  after  verdict.  The  court  will 
intend  everything  possible  against  the  defend- 
ant." These  cases,  especially  the  latter,  are 
directly  in  point. 

The  defense  relied  upon  in  this  suit  would 
have  been  a  good  bar  to  the  recovery  in  the 
action  of  ejectment ;  and  to  permit  the  defend- 
ant to  set  it  up  here,  *would  be  to  try  [*484- 
the  plaintiff's  right  to  recover  in  the  ejectment. 
By  suffering  a  judgment  to  go  by  default,  the 
defendant  has  admitted  himself  to  be  in  pos- 
session, and  it  is  now  too  late  for  him  to  con- 
trovert that  fact.  There  is  no  greater  hard- 
ship in  this  case  than  in  every  other.where  the 
defendant  suffers  a  judgment  to  be  entered 
against  him  by  neglecting  to  appear  and  defend 
the  suit.  The  evidence  offered  was,  therefore, 
properly  excluded  by  the  judge,  and  as  the 
plaintiff  claimed  only  nominal  damages  for 
the  mesne  profits,  he  was  entitled  to  recover 
that,  and  the  costs  in  the  action  of  ejectment. 

A  question  was  made  on  the  argument  as  to 
the  plaintiff's  right  to  recover  the  costs  under 
the  declaration  in  this  cause  ;  but  as  the  plead- 
ings are  not  set  forth  in  the  case,  we  are  un- 
able to  give  any  opinion  respecting  it.  The 
defendant  must  take  nothing  by  his  motion. 

Judgment  for  tJie  plaintiff. 

Cited  in— 11  Johns..  463 ;  7  Cow.,  38 ;  41  N.  Y.,  115 ; 
42  How.  Pr.,  357. 
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ALEXANDER  ET  AL. 

Deed — Consideration — "  For  Value  Received" — 
"  Make  Over  and  Grant" — Construction. 

The  words  "  for  value  received,"  in  a  deed,  im- 
port a  sufficient  consideration  to  raise  a  use  to  the 
bargainer,  under  the  statute  of  uses :  and  the  words 
"make  over  and  grant,"  in  a  deed,  are  sufficiently 
operative  to  convey  lands,  by  way  of  a  use. 

Citations — 1  Leon.,  170;  2  Rolle  Abr..  786;  Sand., 
340  a  ;  2  Bl.  Com.,  296 ;  Shep.,  Touch.,  22l ;  3  Cai.,  287 ; 
1  Lev.,  170 ;  Moore,  569 ;  1  Mod.,  262 ;  2  Mod.,  249  ;  ]  Ld. 
Kavm.,  Ill ;  2  Strange,  1228;  1  Wils.,  91;  2  H.  Bl.,  261 ;  4 
Cruise,  24, 100, 173, 178 ;  1  Co.,  176  o :  Sand.,  340 ;  2  Inst., 
671 ;  2  Bl.  Com.,  296 ;  2  Com.  Dig.,  6 ;  3  Com.  Dig., 
275,  277  ;  1  Bac.  Abr.,  496 ;  Shep.  Touch.,  220 ;  1  Co., 
176 ;  Willes,  675 ;  Cro.  Eliz.,  394 ;  1  Ld.  Baym.,  Ill ;  5 
Vin.  Abr.,  406,  n. ;  1  Wils.,  91 ;  2  H.  Bl.,  261 ;  5  Vin. 
Abr.,  507 ;  2  Mod.,  253 ;  Stat.  Qwto  Emptores,  18  Ed.  I. ; 
Perk.,  sec.  528,  537 ;  1  Plowd.,  308,  309 ;  Bac.  Abr.,  4, 
167;  2  Vent.,  35;  Moore,  569;  2  Rolle  Abr.,  786,  n.; 
Stat.  9  and  10,  Wm.  III.,  ch.  17  ;  1  Show.,  4 ;  Garth., 
5 ;  1  Co.,  175 ;  Moore,  504  ;  2  H.  BL,  259  ;  T.  Raym.,  48. 

THIS  was  an  action  of  ejectment,  for  lot  No. 
68,  in  the  town  of  Milton,  in  the  County 
of  Cayuga.     The  cause  was  tried  before  Mr. 
Justice  Soencer,  at  the  Cayuga  Circuit,  on  the 
1st  July,'  1808.     On  the  trial  the  plaintiff  gave 
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in  evidence  an  exemplification  ~of'  a  patent,1 
dated  the  8th  July,  1790,  granting  the  lot  in 
question  to  Joseph  Brown,  for  his  military 
services,  and  a  writing  executed  by  Brown,  in 
the  following  words  : 

485*]  *"For  value  received  of  Daniel 
Hudson  &  Co.,  I  hereby  make  over  and  grant 
for  myself,  my  heirs,  and  executors,  unto  the 
said  Daniel  Hudson  &  Co.,  his  heirs  and 
assigns,  my  right  and  claim  on  the  public  for 
600  acres  of  land.  Witness  my  hand  and  seal, 
this  7th  day  of  May,  1784. 

[L.  s.]  "JOSEPH  BROWN. 

' '  In  presence  of 

"  SOLOMON  COURSES. 

"  JOHN  DOLSON." 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  a  case  contain- 
ing the  above  facts  ;  and  it  was  agreed,  that 
if  the  court  should  be  of  opinion  that  the  in- 
strument in  writing  from  Brown  to  Hudson, 
one  of  the  lessors  of  the  plaintiff,  was  a  suffi- 
cient conveyance  of  the  premises  in  question, 
then  judgment  was  to  be  entered  for  the 
plaintiff  ;  otherwise,  the  verdict  was  to  be  set 
aside,  and  a  nonsuit  entered. 

The  cause  was  submitted  to  the  court  jwith- 
out  argument.  % 

SPENCER,  J.  There  was  no  proof  of  a  pay- 
ment, or  security  given  for  the  payment, 
of  any  consideration  by  Hudson  to  Brown; 
and  the  question  is,  whether  the  instru- 
ment stated  in  the  case  conveyed  the  land 
to  Hudson.  In  my  opinion  it  did  not.  This 
instrument  cannot  have  any  operation,  unless 
as  a  bargain  and  sale,  under  the  statute  of 
uses.  In  MUdinay's  case  (1  Coke.,  176)  this 
point  was  decided,  and  it  was  held  "that  a 
use  cannot  be  raised  by  any  covenant  or  pro- 
viso, or  by  any  bargain  and  sale,  upon  a 
feneral  consideration  ;  and,  therefore,  if  a  man, 
y  deed  indented  and  enrolled,  according  to 
the  statute,  for  divers  good  considerations,  bar- 
gains and  sells  his  lands  to  another,  and  his 
heirs,  nihil  operalur  inde,  for  no  use  shall  be 
raised  on  such  good  consideration, for  it  doth  not 
appear  to  the  court  that  the  bargainer  h&thqutd 
pro  quo,  and  the  court  ought  to  judge  whether 
the  consideration  be  sufficient  or  not ;  and  that 
cannot  be  wnen  it  is  alleged  in  such  general- 
ity." This  decision  has  not  been  overruled 
(vide  1  Leo.,  170  ;  2  Roll.  Abr.,  786) ;  but,  on 
486*]  the  contrary,  it  is  cited  *with  approba- 
tion by  Mr.  Saunders  (340  a),  in  his  treatise  on 
uses  and  trusts.  In  Mildmay'*  case,  as  also  in 
Saunders,  it  is  admitted  that  a  consideration 
may  be  averred  and  proved  ;  and  if  so,  then 
that  it  will  be  sufficient  to  raise  the  use  in  the 
bargainee.  Blackstone  (2  Bl.  Com.,  296),  in 
his  Commentaries,  lays  down  the  law  to  be, 
"that  a  deed  or  other  grant,  made  without 
any  consideration,  is,  as  it  were,  of  no  effect, 
for  it  it  is  construed  to  inure,  or  to  be  effectual 

1.— By  the  Act  of  the  6th  April,  1790,  letters  patent 
are  directed  to  be  issued  in  the  names  of  those  who 
served  in  the  Army  of  the  United  States,  and  are 
made  to  relate  back  and  vest  the  lands  in  the 
jrrantws,  their  heirs  and  assigns,  from  the  29th 
March,  1783 :  and  all  intermediate  grants  and  dispo- 
sitions made  by  the  soldiers  are  declared  to  be  as 
valid  and  effectual,  as  if  the  letters  patent  had 
issued  on  the  2»th  March,  1783.  Greenleaf's  edition 
Laws  of  N.  Y.,  Vol.  I.,  p.  353. 
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only,  to  the  use  of  the  grantor  himself."  The 
learned  Mr.  Christian,  in  his  note  upon  the 
text  of  Blackstone,  says  that  he  conceives  this 
to  be  true  only  of  a  bargain  and  sale,  and  cites 
Sheppard's  Touchstone,  p.  221,  to  establish 
the  difference  between  a  bargain  and  sale,  and 
a  gift  ;  and,  according  to  him,  "  the  latter  may 
be  without  any  consideration  or  cause  at  all, 
but  the  former  hath  always  some  meritorious 
cause  moving  it,  and  cannot  be  without  it." 

That  the  words  "  for  value  received  "  have 
a  more  extensive  meaning,  or  import  a  con- 
sideration with  more  certainty,  than  the  words 
"  for  divers  good  considerations,"  can  scarcely 
be  pretended.  Indeed  it  has  been  settled  in 
this  court,  in  the  case  of  Lansing  v.  McKittip 
(3  Caines,  287),  that  the  words  "  value  re- 
ceived," in  a  note,  not  within  the  statute,  did 
not  import  such  consideration  as  would  sup- 
port the  promise,  but  that  the  consideration 
must  be  set  forth.  And  non  constat,  but  that 
something  altogether  without  value,  and 
against  law,  was  the  real  consideration. 

The  position  so  frequently  met  with  in  the 
books,  that  every  deed  imports  a  consideration, 
is  true  only  with  respect  to  such  deeds  as  are 
sought  to  be  enforced  as  between  the  parties. 
Deeds  conveying  lands  stand  on  different 
grounds,  and  have  principles  peculiar  to  them- 
selves ;  and  I  cannot  admit  that  the  instru- 
ment under  consideration  declares  the  use  to 
Hudson,  and  that,  therefore,  a  consideration 
is  not  necessary  ;  for  it  is  impossible  to  con- 
ceive a  more  bald  and  naked  deed  (if  it  de- 
serves that  appellation)  in  all  its  provisions. 

It  may,  perhaps,  be  said  that  the  want  of  a 
precise  consideration  in  the  deed  is  mere 
matter  of  form,  and  that  *had  this  [*487 
been  pleaded  without  any  averment  as  to 
the  consideration,  the  omission  could  have 
been  taken  advantage  of  only  by  a  special  de- 
murrer, and  would  have  been  good  on  a  general 
demurrer.  This  brings  the  question  back  to 
the  point,  whether  it  is  essential  to  the  validity 
of  .a  deed  that  it  should  either  express  a  con- 
sideration, or  that  one  should  be  averred  and 
proved.  From  the  authorities  already  cited, 
it  appears  that  a  consideration  is  not  matter  of 
form,  but  of  substance.  Other  cases  may  be 
added  to  the  same  effect.  (1  Lev.,  170  ;  Moore, 
569  ;  1  Mod.,  262  ;  2  Mod.,  249.)  There  is 
some  diversity  in  the  books,  whether  even  a 
verdict  would  cure  the  omission  of  an  aver- 
ment of  a  consideration  ;  the  latter  adjudica- 
tions are  that  it  will.  (1  Lord  Raym.,  Ill  ;  2 
Str.,  1228  ;  1  Wils.,  91.)  If  a  verdict  will  cure 
such  omission,  it  is  on  the  well-established 
principle,  that  it  being  essential  to  the  validity 
of  the  deed  that  a  consideration  be  proved, 
after  verdict  it  will  be  intended  ;  and  the 
omission  does  not  evince  a  defective  title,  but 
a  title  defectively  set  forth. 

In  the  case  of  Bolton  v.  The  Bishop  of  Carlisle 
(2  H.  Bl.,  261),  the  court  seemed  to  think  that 
such  a  defect  was  only  to  be  taken  advantage 
of  on  a  special  demurrer,  on  the  principle  that 
it  was  a  matter  of  form.  On  this  decision  I 
have  no  other  observation  to  make,  but  that  it 
is  since  our  Revolution,  and  contrary  to  all  the 
cases  on  the  subject. 

THOMPSON,  J.  This  case  has  been  submitted 
without  argument,  and  the  question  presented 
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for  our  decision  is,  whether  the  instrument  in 
writing  given  by  Joseph  Brown  to  Daniel 
Hudson  be  sufficient  to  convey  the  title  to  the 
premises  in  question.  The  want  of  any  con- 
sideration either  expressed  on  the  face  of  the 
instrument,  or  proved  at  the  trial,  is  the  prin- 
cipal objection  to  its  operation.  All  deeds  by 
which  land  may  be  conveyed  derive  their  effect 
from  the  common  law,  or  from  the  statute  of 
uses.  It  cannot  be  pretended  that  this  instru- 
ment can  take  effect  as  a  common  law  convey- 
ance, either  original  or  derivative.  (4  Cruise, 
on  Real  Property,  100.)  If  it  is  to  have 
488*]  *any  operation,  it  must  be  as  a  bargain 
and  sale,  by  virtue  of  the  statute  of  uses.  That 
statute  has  given  rise  to  several  new  forms  of 
conveyance,  which  operate  contrary  to  the 
rules  of  the  common  law.  It  is  a  general  rule 
of  the  common  law,  that  it  is  not  absolutely 
necessary  that  a  consideration  should  be  ex- 
pressed in  a  deed.  The  thought  and  deliber- 
ation, which  was  supposed  to  attend  the 
making  and  executing  of  deeds,  rendered 
them  valid,  without  any  consideration  ex- 
pressed. Soon,  however,  after  the  Chancel- 
lors had  assumed  a  jurisdiction  in  cases  of 
uses,  they  adopted  the  maxim  of  the  civil  law, 
#x  nudo  pacto  non  oritur  actio,  and  in  con- 
formity to  it,  they  determined  not  to  lend  their 
aid  to  carry  any  deed  into  execution,  unless  it 
was  supported  by  some  consideration.  (4 
Cruise,  24.)  Hence  it  has  become  a  universal 
rule  that  a  use  cannot  be  raised  without  a  con- 
sideration ;•  and  a  bargain  and  sale,  being 
merely  a  conveyance  of  a  use,  it  cannot  be 
effectual  without  a  consideration,  which  must 
be  valuable,  for  the  very  name  of  the  convey- 
ance imports  a  quid  pro  quo.  (1  Co.,  176  a; 
Sanders  on  Uses,  340  ;  2  Inst.,  671 ;  4  Cruise, 
173,  178.)  That  a  consideration  is  requisite  to 
raise  a  use,  is  a  principle  recognized  by  almost 
every  elementary  writer  on  the  subject  ;  and 
has  been  repeatedly  sanctioned  by  adjudged 
cases.  The  expression  of  SirWm.  Blackstone 
(2  Com.  296)  may  be  too  broad  when  he  says 
that  a  deed  or  grant,  made  without  any  consid- 
eration, is  of  no  effect,  and  is  to  be  construed 
to  inure,  or  be  effectual  only,  to  the  use  of  the 
grantor  ;  yet  Professor  Christian,  in  his  note 
on  this  passage,  admits  this  position  to  be  true 
with  respect  to  a  bargain  and  sale.  Baron 
Comyn,  also,  says  that  a  bargain  and  sale  of 
land,  whereby  a  use  arises,  ought  to  be  made 
upon  a  valuable  consideration,  otherwise  no 
use  arises  ;  and  the  consideration  must  not  be 
too  general,  but  must  import  a  quid  pro  quo. 
<2  Com.  Dig.,  6  ;  3  Com.  Dig.,  275-277.)  We 
find  the  same  principle  recognized  by  the  late 
editor  of  Bacon's  Abridgement  (1  Bac.  Abr., 
496  ;  Shep.  Touch.,  220.)  It  is  there  said  that 
by  a  bargain  and  sale  of  land  no  use  arises, 
unless  there  be  a  consideration  of  money  ;  for 
489*]  selling,  ex  vi  *termini,  supposes  the 
transferring  a  right  of  something,  for  money, 
and  if  there  be  no  such  consideration,  it  may 
be  an  exchange,  a  covenant  to  stand  seized,  a 
grant,  &c.,  but  can  be  no  sale  within  the 
statute.  The  judgment  of  the  court  in  Mild- 
may's  case  (1  Coke,  176)  was  governed  by  the 
same  principles  ;  and  in  Doe,  ex  dem.  Milburn, 
v.  Salkeld  (Willes,  675),  Lord  Chief  Justice 
Willes,  in  delivering  the  opinion  of  the  court, 
upon  the  nature  and  operation  of  a  deed,  set 
JOHNS.  REP.,  3. 


forth  in  the  case,  observes  it  cannot  be  consid- 
ered as  a  bargain  and  sale,  because  there  was 
no  money  consideration. 

In  the  case  of  Ward  v.  Lambert  (Cro.  Eliz., 
394)  the  deed  recited,  "  that  whereas  I.  S.  was 
bound  in  a  recognizance,  and  other  bonds  for 
him,  he,  for  divers  good  considerations,  bar- 
gained and  sold  the  land  to  him  and  his  heirs  ; 
and  this  was  held  not  to  be  a  good  bargain  and 
sale.  The  court  said  that  in  every  bargain  and 
sale  there  ought  to  be  a  quid  pro  quo  ;  but  the 
vendor  there  had  nothing  for  his  land,  and, 
therefore,  it  was  void.  If  a  man  give  land,  or 
bargain  and  sell  land  to  his  son,  no  use  arises 
thereby.  If,  then,  a  valuable  consideration  be 
necessary  to  raise  a  use,  the  next  question  will 
be,  whether  the  instrument  before  us,  upon  the 
face  of  it,  imports  the  consideration  required 
in  a  bargain  and  sale,  under  the  statute  of  uses. 
If  it  does,  it  must  arise  either  from  the  internal 
force  of  the  words  "  for  value  received,"  or 
by  virtue  of  the  seal.  A  valuable  considera- 
tion is  defined  in  the  books  to  mean  money,  or 
any  other  thing  that  bears  a  known  value.  (4 
Cruise,  24.)  This  court,  in  the  case  of  Lansing 
v.M'KHlip  (3  Caines,  288),  considered  the  words 
"for  value  received"  of  little  force  and  im- 
portance of  themselves  towards  making  out  a 
consideration.  Independently  of  that  decision, 
however,  I  cannot  discover  more  efficacy  in 
these  words  than  in  many  others  which  have 
been  used  in  instruments  that  have  been  ad- 
judged inoperative  as  bargains  and  sales.  All 
the  cases  I  have  cited  to  show  the  necessity  of 
a  consideration,  plainly  indicate  that  if  it  is  to 
be  inferred  from  the  face  of  the  deed,  it  ought 
to  be  *so  expressed  as  necessarily  to  [*49O 
import  value.  It  must  not,  in  the  language  of 
Baron  Comyn,  be  too  general.  It  seems  to  me 
that  as  much  may  be  inferred  from  the  word 
"  consideration  "  as  the  word  "  value."  And 
it  has  repeatedly  been  adjudged  that  an  ac- 
knowledgment of  the  receipt  of  a  consideration 
generally  was  not  sufficient.  Although  this 
may  have  the  semblance  of  a  technical  nicety, 
incompatible  with  the  broad  principles  of  jus- 
tice, yet  the  rule  appears  to  me  to  be  too  firmly 
established  to  be  overturned.  Many  of  the 
common  law  principles,  applicable  to  other 
contracts,  cannot  be  applied  to  bargains  and 
sales  under  the  statute  of  uses. 

In  MUdmay's  case,  and  also  that  of  Ward  v. 
Lambert,  before  referred  to,  the  words  "  divers 
good  considerations  "  were  considered  insuffi- 
cient to  raise  a  use,  being  but  general  parlance, 
implying  nothing,  unless  express  considera- 
tions were  shown  ;  for  otherwise  none  would 
be  intended.  So  in  Fisher  v.  Smith  (5  Vin. 
Abr.,  406,  note),  the  court  were  clear,  that  if 
one  pleads  a  bargain  and  sale,  in  which  no 
consideration  of  money  is  expressed,  then  he 
ought  to  supply  it  by  an  averment  that  it  was 
for  money  ;  and  that  the  words  "  for  divers 
good  considerations  "  shall  not  be  intended  for 
money,  without  an  averment ;  but  if  the  deed 
expresses  for  a  competent  sum  of  money,  it  is 
sufficient,  without  showing  the  certainty  of  the 
sum ;  and  none  shall  say  that  no  money  was 
paid  ;'  for  against  this  express  mention  in  the 
deed,  no  averment  that  no  money  was  paid 
shall  be  admitted.  An  acknowledgment  in  the 
deed  of  the  receipt  of  money,  ex  n  termini, 
imports  value,  and  the  amount  of  the  consid- 
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cnUion  is  immaterial.  It  has  been  repeatedly 
ruled  that,  if  in  pleading  a  bargain  and  sale  no 
valuable  consideration  is  shown,  it  will  be  ill 
on  demurrer.  In  many  cases  the  verdict  has 
been  deemed  to  cure  this  defect,  which  must 
have  been  on  the  ground  that  after  verdict  the 
consideration  is  presumed  to  have  been  proved 
on  the  trial.  (1  Lord  Raym.,  Ill;  1  WiK, 
91  ;  2  H.  Bl.,  261.)  From  all  the  cases  referred 
to,  it  is  evident  that  the  court  did  not  consider 
the  seal  as  virtually  importing  the  requisite 
491*]  consideration  ;  *for  the  instruments, 
although  under  seal,  were  deemed  inoperative, 
as  bargains  and  sales.  It  would  have  been 
competent  for  the  plaintiff,  in  the  present  case, 
to  have  proved  a  consideration  paid  (5  Vin., 
507),  which,  in  my  opinion,  would  have  made 
the  deed  effectual  to  transfer  the  title  ;  the 
word  ' '  grant "  being  sufficient  to  pass  the  land 
by  way  of  use.  (2  Mod.,  253.)  Under  this 
view  of  the  case,  I  should  be  inclined  to  grant 
a  new  trial,  to  give  the  plaintiff  an  opportunity 
of  producing  this  proof,  if  in  his  power,  with- 
out the  expense  of  .a  new  action  ;  but  accord- 
ing to  the  stipulation  in  the  case,  a  judgment 
of  nonsuit,  in  my  opinion,  ought  to  be  en- 
tered. 

KENT,  Ch.  J.  I  am  of  opinion  that  the 
deed  from  Brown  to  Hudson  was  sufficient  to 
convey  his  interest  in  the  premises. 

I  agree  that  the  deed,  if  it  operates  at  all, 
must  operate  as  a  bargain  and  sale  under  the 
statute  of  uses. 

At  the  common  law  a  feoffment  or  lease  was 
valid  without  any  consideration,  in  conse- 
quence of  the  fealty  or  homage  which  was  in- 
cident to  every  such  conveyance.  The  law 
raised  a  consideration  out  of  the  tenure  itself. 
But  after  the  statute  of  Qui  Emptores  (18  Ed. 
I.),  Perkins  says  that  a  consideration  became 
requisite  even  to  the  validity  of  a  feoffment, 
as  none  could  be  implied,  since,  according  to 
the  statute,  no  feudal  duty  or  service  resulted 
to  the  immediate  feoffer.  (Perkins,  sec.  528- 
537.)  The  general  and  the  better  the  opinion 
is,  that  the  notion  of  a  consideration  first  came 
from  the  Court  of  Equity,  where  it  was  held 
necessary  to  raise  a  use ;  and  when  convey- 
ances to  uses  were  introduced,  the  courts  of 
law  adopted  the  same  idea,  and  held  that  a 
consideration  was  requisite  in  a  deed  of  bar- 
gain and  sale.  This  new  principle  in  the  doc- 
trine of  assurances  by  deed,  met,  at  first,  with 
a  very  strong  resistance  from  the  ablest  law- 
yers of  the  age.  Plowden,  in  his  argument  in 
the  case  of  Sfiarington  v.  Stroffen  (1  Plowden, 
308,  309),  which  arose  upon  a  deed  under  the 
statute  of  uses,  contended,  with  great  force  of 
reason  and  authority,  that  a  deed,  which 
4J)2*]  *was  a  solemn  and  deliberate  act  of 
the  mind,  did  of  itself  import  a  consideration  ; 
that  the  will  of  the  grantor  was  a  sufficient 
consideration,  and  it  never  could  be  called  a 
nndum  pactum.  Lord  Bacon,  in  his  reading 
on  the  statute  of  uses,  takes  notice  of  this 
argument  of  Plowden,  and  gives  it  the  weight 
of  his  sanction.  "I  would  have  one  case 
showed,"  said  he,  "by  men  learned  in  the 
law,  where  there  is  a  deed,  and  yet  there  needs 
a  consideration.  As  for  parole,  the  law  ad- 
judgeth  it  too  light  to  give  an  action  without 
consideration  ;  but  a  deed,  even  in  law,  im- 
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ports  a  consideration,  because  of  the  delibera- 
tion and  ceremony  in  the  confection  of  it ; 
and,  therefore,  in  8  Regina3,  it  is  solemnly 
.•iruiird  that  a  deed  should  raise  a  use  without 
any  other  consideration."  (Bacon's  Works, 
Vol.  IV.,  p.  167.)  But  notwithstanding  thN 
strenuous  opposition,  the  rule  from  chancery 
prevailed,  and  it  has  been  long  settled  that  a 
consideration,  expressed  or  proved,  was  neces- 
sary to  give  effect  to  a  deed  of  bargain  and 
sale.  I  am  not  going  to  attempt  to  surmount 
the  series  of  cases  on  this  subject,  though  I 
confess  myself  a  convert  to  the  argument  of 
Plowden.  I  admit  the  rule  that  a  considera- 
tion is  necessary  to  a  conveyance  to  uses  ;  but 
I  think  that  here  is  evidence  of  a  consideration, 
appearing  on  the  face  of  the  deed  before  us, 
sufficient  to  conclude  the  grantor,  and  to  give 
give  effect  to  it  as  a  bargain  and  sale. 

The  rule  requiring  a  consideration  to  raise  a 
use,  has  become  merely  nominal,  and  a  matter 
of  form  ;  for  if  a  sum  of  money  be  mentioned, 
it  is  never  an  inquiry  whether  it  was  actually 
paid,  and  the  smallest  sum  possible  is  suffi- 
cient ;  nay,  it  has  been  solemnly  adjudged  that 
a  pepper-corn  was  sufficient  to  raise  a  use.  (2 
Vent.,  35.)  Since,  then,  the  efficacy  of  the 
rule  is  so  completely  gone,  we  ought,  in  sup- 
port of  deeds,  to  construe  the  cases  which 
have  modified  the  rule  with  the  utmost  lib- 
erality. 

The  deed  in  the  present  case  states  that  "for 
value  received  of  the  grantee,  he  doth  grant," 
&c.,  and  can  it  now  be  permitted  to  the  grantor 
to  say  there  was  no  value  received  ?  Value  re- 
ceived is  equivalent  to  saying  money  was 
*received,  or  a  chattel  was  received.  [*4J)S 
It  is  an  express  averment,  ex  vi  termini  of  a 
quid  pro  quo.  In  Pi^her  v.  Smith  (Moore,  569), 
there  was  a  bargain  and  sale  for  divers  con- 
siderations, and  it  was  held  not  to  be  enough 
without  an  averment  that  it  was  for  money. 
"  But  if  the  deed  express  for  a  competent  sum 
of  money,  this  is  sufficient  without  mention- 
ing the  certainty  of  the  sum,  and  against  this 
express  mention  in  the  deed,  no  averment  or 
evidence  shall  be  admitted  to  say  that  no 
money  was  paid."  All  the  cases  that  I  have 
examined  which  say  that  a  general  considera- 
tion is  not  sufficient,  are  cases  in  which  the 
words  in  the  deed  were  for  "divers  good  consid- 
erations." I  have  not  met  with  any  case 
which  goes  so  far  as  to  say  that  an  averment 
in  the  deed  of  value  received  by  the  grantor 
was  not  sufficient.  It  is  said  in  "2  Roll.  Abr. 
(786,  pi.  it),  that  an  "  averment  that  a  bargain 
and  sale  was  in  consideration  of  money  or  other 
valuable  consideration  given,  was  sufficient." 
If  the  words  had  been  "  for  money  received  of 
the  grantor,"  then  the  deed  would  have  fallen 
exactly  within  the  decision  in  Moore,  and 
would  have  been  good  according  to  the  admis- 
sion in  all  the  books.  I  cannot  perceive  any 
essential  difference  between  the  two  averments; 
value  received  does,  in  judgment  of  law,  imply 
money  or  its  equivalent.  The  grantor  must  be 
estopped  by  this  express  averment  in  his  deed. 
He  admits  not  only  a  value  but  a  value  re- 
ceived from  the  grantee  ;  and  if  we  will  not 
intend  this  value  to  be  something  valuable,  or 
equal  to  a  competent  sum  of  money,  we  seem 
not  to  construe  charters  as  they  did  in  the 
case  of  Fisher  v.  Smith,  and  as  the  law  axiom 
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requires  them  to  be  examined  benignly,  and  in 
support  of  the  substance.  The  statute  of  9  and 
10  Wm.  III.,  ch.  17,  regards  those  words  of  so 
much  import  that  if  a  bill  contains  them,  the 
holder  is  then  entitled  to  recover  interest  and 
damages  against  the  drawer  and  indorser  ;  and 
in  Cramlington  v.  Evans  (1  Show.,  4;  Carth., 
5),  Lord  Holt  laid  great  stress  on  these  words. 
"  If  the  drawer,"  he  says,  "  mention  for  value 
received,  then  he  is  chargeable  at  common  law; 
but  if  no  such  mention  is  made,  then  you 
494*]  must  *come  upon  the  custom  of 
merchants  only."  I  mention  these  authorities 
only  to  show  that  these  words  mean  something; 
and  that,  in  certain  cases  at  least,  the  law  has 
attached  the  meaning  of  real  actual  value  to 
the  averment  of  value  received,  and  that  in 
those  cases,  it  has  been  considered  as  equiva- 
lent to  saying  for  money  received. 

The  law  from  the  beginning  has  been  very 
indulgent  in  helping  out  deeds  on  the  ground 
of  consideration.  If  no  consideration  be  ex- 
pressed, one  may  be  averred  in  pleading,  or 
proved  upon  the  trial.  (Mildmay'scase,  1  Co., 
175;  Fisher  v.  Smith,  Moore,  569.)  In  plead- 
ing a  bargain  and  sale,  in  which  no  considera- 
tion is  expressed,  it  was  held  (in  Smith  v.  Lane, 
Moore,  504)  that  the  bargainee  need  not  aver 
payment  of  money  because  it  was  implied. 
This  was  afterwards  held  otherwise  ;  but  it 
has  been  lately  held  by  the  Court  of  C.  B. 
(2  H.  Bl.,  259)  that  this  averment  was  but 
matter  of  form,  and  the  omission  of  it  cured 
on  a  general  demurrer.  This  last  decision 
seems  to  have  almost  done  away  even  the  form 
of  the  old  rule,  for  it  can  hardly  be  necessary 
to  prove  upon  trial,  under  the  general  issue, 
a  fact  which  is  matter  of  form  and  not  of  sub- 
stance. A  plaintiff  is  bound  to  prove  only 
what  would  be  considered  as  material  aver- 
ments and  matters  which  go  to  the  substance 
of  the  action. 

But  I  place  my  opinion  on  the  ground  that 
the  deed  contains  a  sufficient  averment  of  a 
consideration  to  estop  the  grantor,  and  to  give 
the  deed  operation  under  the  statute  of  uses. 
I  am  not  apprised  of  any  case  which  is  an 
authority  against  this  conclusion.  In  Lansing 
y.  M'Kittip  (3  Caines,  286),  two  of  the  judges 
intimated  that  value  received  did  not  super- 
sede the  necessity  of  averring  and,  proving  a 
consideration  in  a  special  agreement ;  but  an- 
other of  the  judges  went  largely  into  the  sup- 
port of  a  contrary  opinion.  The  case,  however, 
was  not  decided  upon  that  ground,  but  upon 
another,  viz. :  that  where  the  plaintiff  alleges 
two  good  considerations  in  his  declaration,  he 
must  prove  them  as  laid. 
495*]  *The  next  point  in  the  case  is,  whether 
the  words  "  make  over  and  grant  "be  sufficient 
to  convey  Brown's  interest  in  the  land.  The 
word  "grant"  has  been  held  sufficient  to  pass 
lands  by  way  of  use.  (2  Mod., 253  ;  T.  Raym., 
48.)  Though  in  its  original  meaning,  the  word 
applied  only  to  a  conveyance  of  incorporeal 
hereditaments,  which  could  not  pass  by  livery 
of  seisin,  yet  in  conveyances  under  the  statute 
of  uses,  it  is  sufficient  if  the  granting  words 
are  competent  to  raise  a  use  ;  for  the  statute 
then  performs  the  task  of  the  ancient  livery 
of  seisin. 

My  opinion  on  both  points,  accordingly,  is, 
that  the  plaintiff  is  entitled  to  judgment. 
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VAN  NESS,   and  YATES,  JJ.,  were  of  the 
same  opinion. 

Judgment  for  tJie  plaintiff. 

Cited  in— 4  Johns.,  438 ;  7  Johns.,  323 ;  16  Johns.,  48; 
18  Johns.,  78 ;  9  Cow.,  71 ;   3  Wend.,  234 ;   2  Hill,  557  ; 

7  N.  Y.,  534  ;  13  N.  Y.,  517 ;  29  N.Y.,  584 ;  63  N.  Y.,  274  ; 
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JACKSON,  ex  dem.  HORNBECK  ET  AL., 


SEAMAN. 

Commissioners  of  Land  Office  —  Reservation  —  De- 
ficiency —  Application  for  Compensation  —  Un- 
appropriated Lands  —  Possession  —  Ejectment  — 
Improvements. 

The  commissioners  of  the  land  office  had  a  right 
to  grant  certain  lots  of  land  reserved  by  the  Act  of 
the  8th  February.  1789,  to  make  up  certain  deficien- 
cies therein  mentioned,  where  application  for  a  com- 
pensation for  such  deficiency  was  not  made  on  or 
before  the  1st  January,  1798,  the  lots  so  reserved  and 
not  appropriated  to  make  up  such  deficiencies  be- 
fore that  time,  being  held  to  be  unappropriated 
lands,  and  to  be  disposed  of  as  such  pursuant  to  the 
acts  of  the  Legislature.  A  person  in  possession  of 
such  a  lot,  against  whom  an  action  of  ejectment  was 
brought  by  a  patentee,  was  held  not  entitled  to  any 
compensation  for  his  improvements  on  the  land. 

Citations—  Greenl.  ed..  Vol.  I.,  284  ;  Greenl.  ed., 
Vol.  III.,  200,  351  ;  27  sess.,  ch.  3,  Act  April,  1804  :  2ft 
sess.,  ch.  106,  Act  April,  1803. 


fPHIS  was  an  action  of  ejectment  for  lot  No. 
1  64,  in  the  town  of  Aurelius,  in  the  County 
of  Cayuga.  The  cause  was  tried  before  Mr. 
Justice  Spencer,  at  the  Cayuga  Circuit,  the  2d 
July,  1808. 

The  plaintiff  produced  in  evidence  letters 
patent  dated  the  3d  September,  1805,  reciting 
that  by  letters  patent  from  the  people  of  the 
State  of  New  York,  dated  the  29th  April,  1791, 
1,000  acres  of  land  were  granted  to  Benjamin 
Hornbeck  and  four  others,  as  tenants  in  com- 
mon, which  land  had  since  been  found  to  be 
included  in  land  ceded  by  the  State  of  New 
York  to  the  Commonwealth  of  Massachusetts; 
and  that  by  the  report  of  the  Attorney-General, 
*made  the  6th  October,  1802,  each  [*49O 
of  the  patentees  was  entitled  to  a  patent  for  200 
acres  in  severally,  in  restitution  of  an  undi- 
vided part  of  the  said  1,000  acres  of  land  be 
fore  granted  to  them  in  common  ;  and  that 
Benjamin  Hornbeck,  being  deceased,  they 
therefore  granted  unto  the  lessors,  being  the 
executors  and  legal  representatives  of  Benja- 
min Hornbeck,  deceased,  200  acres  of  land  to 
be  laid  out  in  a  square  as  nearly  as  might  be, 
in  the  northwest  corner  of  lot  No.  64,  in  the 
township  of  Aurelius,  in  the  militarv  tract, 
&c.,  &c. 

It  was  admitted  that  the  town  of  Aurelius, 
in  which  the  premises  in  question  are  situated, 
is  a  part  of  the  military  tract,  and  was  erected 
into  a  town  prior  to  the  6th  of  April,  1796, 
and  that  the  premises  in  question  are  a  part  of 
one  of  the  four  lots  reserved  by  the  6th  section 
of  the  Act  of  the  Legislature,  e'ntitled  "An  Act 
to  appropriate  the  lands  set  apart  for  the  use 
of  the  line  of  this  State,  lately  serving  in  the 
Army  of  the  United  States,  and  for  other  pur- 
poses therein  mentioned,"  passed  8th  Febru- 
ary, 1789,  to  satisfy  the  surplus  shares  of  non- 
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commissioned  officers  not  corresponding  with 
the  division  of  600  acres,  and  to  compensate 
such  persons  as  might  by  chance  have 
drawn  any  lot  or  lots,  the  greater  part  of 
which  might  be  covered  with  water. 

On  the  part  of  the  defendant  it  was  con- 
tended, that  by  the  Act  ofjthe  Legislature,"en- 
titled  "An  Act  supplementary  to  an  act,  en- 
titled An  Act  authorizing  the  Surveyor-Gen- 
eral to  ascertain  the  eastern  boundary  line  of 
the  lands  ceded  by  this  State  to  the  Common- 
wealth of  Massachusetts,  and  for  other  pur- 
poses therein  mentioned,"  passed  the  6th 
April,  1796,  the  commissioners  of  the  land 
office  had  no  right  to  issue  the  letters  patent 
to  the  lessors  of  the  plaintiff  for  the  premises 
in  question.  The  defendant's  counsel  offered 
also  to  produce  and  read  in  evidence  an  act  of 
the  Legislature  entitled  "An  Act  for  the  sale 
of  the  unappropriated  lands,  and  for  other  pur- 
poses," passed  the  6th  April,  1803;  and  to  prove 
further  that  the  defendant  was  in  possession  of 
497*]  the  premises  prior  to  the  6th  *  April, 
1803,  and  had  made  improvements  thereon, 
since  that  time  to  more  than  the  value  of  $25; 
but  this  evidence  was  objected  to  and  over- 
ruled by  the  judge. 

The  fury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  on  a  case 
containing  the  above  facts,  with  liberty  for 
the  defendant  to  enter  a  judgment  of  nonsuit, 
in  case  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover. 

Mr.  Kellogg  for  the  plaintiff. 

Mr.  Richardson  for  the  defendant. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court  : 

The  lessors  of  the  plaintiff  claim  title  to  the 
premises  in  question,  under  a  patent  to  them, 
bearing  date  the  3d  September,  1805,  for  200 
acres  of  land,  in  lot  No.  64,  in  the  town  of 
Aurelius,  in  the  military  tract.  It  was  admit- 
ted on  the  trial  that  the  premises  were  a  part 
of  one  of  the  four  lots  reserved  by  the  6th  sec- 
tion of  the  Act  of  the  Legislature  of  this  State, 
entitled  "An  Act  to  appropriate  the  lands  set 
apart  to  the  use  of  the  troops  of  the  line  of  this 
State,  lately  serving  in  the  Army  of  the  United 
States,  ana  for  other  purposes  therein  men- 
tioned," passed  the  8th  February,  1789  (Green- 
leaf 'sed.,  Vol.  I.,  p.  284).  These  lots  were  re- 
served for  the  purpose  of  making  up  certain 
deficiencies  designated  in  the  act.  The  ob- 
jection taken  on  the  part  of  the  defendant  to 
the  operation  of  the  patent,  is,  that  the  com- 
missioners of  the  land  office  were  not  author- 
ized by  law  to  appropriate  this  land,  in  the 
manner  they  have  done  by  this  grant.  The 
objection  does  not  appear  to  us  to  be  well 
taken.  By  the  Act  of  the  24th  of  March,  1795 
(Greenlef'sed.,  Vol.  III.,  p.  200),  provision  is 
made  for  restitution  to  persons  to  whom  lands 
had  been  granted,  which  fell  within  the  tract 
previously  ceded  by  this  State  to  the  Common- 
wealth of  Massachusetts.  The  lessors  of  the 
plaintiff  are  persons  of  this  description  ;  and 
other  lands,  in  lieu  thereof,  were  to  be  granted 
to  them  out  of  any  unappropriated  lands 
within  this  State.  It  is  said,  however,  that 
the  land  contained  in  this  patent  was  appro- 
priated to  the  objects  mentioned  in  the  Act  of 
498*]  February,  1789.  By  this*act,  no  time 
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is  limited  within  which  the  deficiencies  should 
be  ascertained.  But  by  an  act  of  the  llth 
April,  1790  (Greenleaf 'sed.,  Vol.  III.,  p.  351). 
no  compensation  for  any  deficiency  was  to  be 
made,  unless  application  for  the  same  was 
made  on  or  before  the  1st  January,  1798.  All 
these  reserved  lots,  not  appropriated  to  make 
up  such  deficiencies  previous  to  that  time, 
would,  of  course,  become  unappropriated 
lands.  And  by  an  act  of  the  llth  April,  1804 
(27th  sess.,  ch.  3),  these  reserved  lots  are  ex- 
pressly declared  to  be  unappropriated  'lands. 

Admitting  the  plaintiff's  riirht  to  the  land, 
the  defendant  claims  compensation  for  the  im- 
provements, under  the  8th  section  of  the  Act 
of  the  llth  April,  1803  (26th  sess.,  ch.  106).  If 
the  commissioners  of  the  land  office  had  a  right 
to  issue  a  patent  to  the  lessors  of  the  plaintiff, 
in  the  manner  they  have  done,  this  is  not  a 
case  coming  within  the  act  under  which  com- 
pensation for  improvements  is  claimed.  This 
provision  applied  only  to  cases  where  the  sales 
were  made  under  that  act,  and  the  improve- 
ments were  to  be  ascertained  and  paid  for,  be- 
fore the  letters  patent  were  to  be  issued.  In 
the  present  case,  the  patent  was  not  issued 
under  the  authority  of  the  Act  of  the  6th 
April,  1803,  and,  of  course,  none  of  the  pro- 
visions relative  to  a  compensation  for  improve- 
ments, are  applicable. 

The  court  are,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  Hie  plaintiff. 
Cited  in— 46  Super.,  326. 


*JACKSON,   ex    dem.  VANDEUSEN    [*499 

ET   AL., 
0. 

SCISSAM. 

• 

Ejectment — Acknowledgment  of  Lessoi's  of  De- 
fendant. 

An  acknowledgment  by  a  person,  under  whom 
the  defendant  in  ejectment  claims  to  hold  the  land, 
that  he  went  into  possession  under  the  lessors  of 
the  plaintiff,  is  conclusive  ajrainst  him  as  to  the  ten- 
ancy. 

Citations-3  Cai.,  444 ;  3  Johns.,  223 ;  2  T.  R.,  53. 

THIS  was  an   action  of  ejectment,  for  land 
in  Kinderhook,  in  the  County  of  Columbia. 
The  cause  was  tried  before  the  Chief  Justice, 
at  the  Columbia  Circuit,  the  17th  December, 
1806. 

The  plaintiff  proved  that  in  the  year  1778, 
Johannes  Huyck,  Lucas  Goes,  John  D.  Goes, 
William  Klaw  and  Burger  Kuyck,  being  free- 
holders and  inhabitants  of  the  County  of  Kind- 
erhook, took  possession  of  a  tract  of  land,  con- 
taining about  400  acres,  comprising  the  prem 
ises  in  question,  by  cutting  a  possession  fence, 
and  lopping  bushes  round  the  tract ;  at  which 
time  no  person  was  in  possession  of  the  prem- 
ises, which  are  situated  within  the  Kinder- 
hook  patent ;  that  two  years  afterwards,  the 
same  persons  renewed  their  possessions,  and 
that  they  cut  fire  wood  and  fencing  materials 
on  the  land,  but  none  of  them  lived  on  the 
land,  or  cultivated  any  part  of  it ;  that  the 
greatest  part  of  the  land  was  held  and  culti- 
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vated  by  persons  in  opposition  to  the  claim  or 
possession  above  stated. 

Several  witnesses  testified  that  the  proprie- 
tors above  named  had,  at  several  times,  particu- 
larly in  1786  and  1790,  renewed  the  possession 
fence,  and  had  cut  wood  in  various  parts  of 
the  inclosed  tract ;  and  it  appeared  that,  at  the 
time  of  the  trial,  the  lessors  of  the  plaintiff  had 
various  actual  possessions  on  the  tract,  amount- 
ing to  171  acres. 

The  plaintiff  then  produced  in  evidence  the 
last  will  and  testament  of  John  D.  Goes,  one  of 
the  proprietors,  dated  the  23d  January,  1789, 
by  which  he  empowered  his  executors,  therein 
named,  to  sell  his  real  estate  :  a  deed  from 
John  D.  Goes  to  William  Pulen,  one  of  the 
lessors  of  the  plaintiff,  dated  the  4th  May,  1792, 
for  an  undivided  sixth  part  of  the  tract  of  land 
above  mentioned  ;  a  deed  from  Johannes 
Huyck,  another  of  the  proprietors,  to  Jacob 
Vandeuzen,  another  of  the  lessors  of  the  plaint- 
5OO*]  iff,  for  an  *undivided  sixth  part  of  the 
same  tract ;  the  last  will  and  testament  of  Lucas 
Goes,  dated  the  25th  August,  1803,  devising  all 
his  real  estate  to  his  executors  therein  named, 
two  other  lessors  of  the  plaintiff  ;  a  deed  from 
Peter  Van  Beuren,  dated  7th  September,  1804, 
to  William  Pulen,  one  of  the  lessors  of  the 
plaintiff,  for  an  undivided  sixth  part  of  the 
said  tract ;  a  deed  of  surrender  from  Samuel 
Van  Huyck,  to  the  lessors  of  the  plaintiff,  of 
16  acres  of  land,  part  of  the  said  tract,  dated 
23d  November,  1805. 

It  was  admitted  that  William  Klaw  died  in 
1806  ;  and  his  heirs  are  also  lessors  of  the 
plaintiff. 

The  plaintiff  also  produced  the  Kinderhook, 
or  general  patent,  as  it  is  called,  dated  in  1686, 
and  offered  to  prove  that  no  partition  of  the 
patent  had  ever  been  made,  and  that  the  free- 
holders and  inhabitants  of  the  town,  univer- 
sally, held  their  lands  pursuant  to  possessions 
originally  taken,  in  the  same  manner  as  the  pos- 
session under  which  the  lessors  of  the  plaintiff 
claim  ;  but  this  evidence  was  overruled  by  the 
judge. 

It  was  proved  that  one  Samuel  Smith  occu- 
pied the  premises  in  question,  and  that  the  de- 
fendant came  into  possession  under  him  ;  that 
while  Smith  was  in  possession,  he  said  that  he 
held  under  Lucas  Goes  and  Andries  Klaw,  a 
son  of  William  Klaw  ;  that  in  1790,  or  1791, 
when  Smith  first  entered  on  the  premises,  he 
was  warned  off,  when  Smith  said  that  he  set- 
tled under  William  Klaw, one  of  the  proprietors. 

It  was  also  proved  that  both  Smith  and 
William  Klaw,  when  Smith  first  settled  on  the 
premises,  declared  that  Smith  was  to  have  the 
premises  for  six  years,  and  to  pay  twelve 
pounds,  and  to  be  compensated  for  his  im- 
provements at  the  end  of  the  term.  Several 
witnesses  also  testified  to  similar  declarations 
of  Smith. 

The  defendant  produced  a  deed  from  Samuel 
Smith  to  him,  dated  the  29th  April,  1799,  for 
the  consideration  of  £300,  with  full  covenants. 
Smith,  having  been  released  by  the  defendant, 
was  admitted  as  a  witness,  and  testified  that  he 
never  settled  under  Klaw,  nor  had  any  leave 
5O1*]  from  *him,  nor  had  ever  said  that  he 
had  settled  under  him ;  that  he  cleared  the 
land  himself,  except  a  small  part  previously 
cleared  by  one  Peter  H.  Gardinier;  and  that  he 
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had  known  the  premises  about  16  years ;  he 
also  proved  a  deed  from  Gardinier  to  him, 
dated  in  August,  1790  ;  that  he  built  a  shop  on 
the  premises,  and  had  lived  quietly  thereon  for 
eight  years,  without  any  demand  of  rent  being 
made.  Gardinier  also  testified  that  he  once 
lived  near  the  premises,  and  gave  the  deed  to 
Smith  ;  that  William  Klaw  was  his  next 
neighbor,  and  never  complained  of  the  sale, 
and  knew  that  he  had  cleared  a  part  of  the 
premises  before  he  sold  them  to  Smith. 

Another  witness  testified  that,  six  years  ago, 
William  Klaw  told  him  that  Smith  erred  in 
selling  the  land,  for  it  belonged  to  Peter  H. 
Gardinier. 

The  Chief  Justice  charged  the  jury  that  the 
Kinderhook  patent  had  no  relation  to  the 
cause  ;  that  it  gave  no  right  to  the  lessors  of 
the  plaintiff  to  take  possession,  nor  did  they 
derive  any  right  from  the  possession  fence,  as 
it  was  called,  or  the  renewal  of  it ;  that  the 
proof  of  the  tenancy  of  Smith  was  not  suffi- 
cient, admitting  even  that  he  made  the  declara- 
tion stated  by  the  witnesses  ;  that  there  must 
be  either  a  lease,  or  a  payment  of  rent,  to  con- 
stitute a  tenancy.  The  jury,  under  the  direc- 
tion of  the  judge,  found  a  verdict  for  the  de- 
fendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  the  mis- 
direction of  the  judge. 

Messrs.  Van  Beuren  and  E.  Wittiam*,  for  the 
plaintiff.  1.  Evidence  of  possession  must  be 
according  to  the  subject  matter.  Evidence  of 
the  possession  of  a  house  will  be  stronger  and 
more  decisive  than  that  of  a  piece  of  wood- 
land. The  inclosing  of  land,  followed  by  re- 
peated acts  of  ownership,  ought,  according  to 
the  circumstances  of  the  case,  to  be  sufficient 
evidence  of  a  possessory  title.  If  the  acts  of 
possession  are  such  as  to  afford  public  and 
notorious  evidence  of  ownership,  it  is  all  that 
can  reasonably  be  required. 

*The  case  of  Jackson,  exdem.  Harden-  [*5O2 
bergh  et  al.,  v.  Schoonmaker  (2  Johns.  Rep., 
230)  may,  perhaps,  be  cited  to  the  contrary  ; 
but  that  case  was  different  from  the  present. 
There,  the  defendant  offered  to  establish  an 
adverse  possession,  taken  with  a  view  to  defeat 
a  title  ;  and  the  court,  in  favor  of  right,  very 
properly  required  the  highest  evidence  of  pos- 
session. Here  was  evidence  of  a  previous 
possession,  and,  under  the  Kinderhook  patent, 
such  possession  would  be  lawful.  It  was  not 
necessary  to  show  a  possession  for  20  years. 
(2  Johns.  Rep.,  22  ;  3  Burr.,  1563.) 

The  question  in  this  case,  as  to  what  will  be 
sufficient  evidence  of  a  possession  to  enable  the 
plaintiff  to  recover,  is  important  to  the  whole 
town  of  Kinderhook,  which  has  been  pos- 
sessed under  the  general  patent.  The  evidence 
produced  showed  that  the  manner  in  which 
the  lessors  of  the  plaintiff  took  possession  had 
been  invariably  practised  by  the  inhabitants, 
and  it  is  fairly  to  be  presumed  that  this  mode 
of  designating  the  property  of  the  different 
possessors  was  sanctioned  by  the  town  meet- 
ing. The  fence  which  inclosed  the  tract  was, 
emphatically,  a  possession  fence ;  it  is  not  evi- 
dence of  a  mere  right  of  possession,  but  of  an 
actual  possession  ;  and  when  accompanied  by 
the  repeated  acts  of  cutting  wood,  affords  the 
only  evidence  of  the  possession  of  woodland, 
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of  which  the  subject  matter  is  susceptible. 
But  it  also  appears  that  the  lessors  of  the 
plaintiff  actually  cultivated  170  acres  of  the 
tract.  All  these  acts  established  a  reputation 
that  the  proprietors  were  the  real  possessors  of 
the  land  ;  and  ought  to  prevail  against  a  mere 
intruder,  without  any  title. 

2.  The  defendant  claims  under  Smith,  and 
must,  therefore,  be  bound  by  his  acts  and  dec- 
larations. Six  witnesses  testified  that  Smith 
confessed  that  he  had  entered  under  one  of  the 
lessors  of  the  plaintiff.  Having  admitted  his 
tenancy,  he  is  estopped  from  setting  up  any 
adverse  or  outstanding  title  in  another.  (1 
Caines.  144;  seeJacfaon,  exdem.,v.  Dobbin,  ante 
p.  223.)  The  evidence  of  this  acknowledg- 
ment of  title  was  conclusive  against  the  de- 
fendant. 

Messrs.  Van  Vechten&ndFoot,  contra.  When 
a  plaintiff  in  ejectment  sets  up  a  possessory 
oO3*]  title,  he  must  show  it  to  be  *such  a 
title  as  the  law  will  recognize.  Title  implies 
right,  and  a  person  who  claims  by  a  possessory 
title  must  show  a  right  of  possession.  A  de- 
fendant in  ejectment,  who  claims  to  hold  by 
such  a  title,  must  prove  an  adverse  possession 
of  20  years  to  bar  the  plaintiff's  right  of  entry ; 
such  a  possession  being  evidence  of  a  legal 
title  or  fee.  (Cowp.,  597 ;  Runnington,  14,  17.) 

If  proof  of  20  years'  adverse  possession  is 
necessary  to  protect  the  defendant  in  his  pos- 
session, then,  e  converso,  such  a  possession  is 
requisite  to  enable  a  plaintiff  to  recover  on  a 
possessory  title ;  for  it  would  be  absurd  to 
allow  a  plaintiff  to  recover  possession,  on  less 
evidence  than  would  be  sufficient  to  enable  a 
defendant  to  retain  it.  Possession  affords  only 
a  legal  presumption  of  right,  and  the  law  has 
fixed  a  period  when  it  shall  be  considered  as 
a  fee  or  title.  There  is  a  naked  possession, 
nine  aliquo  vestimento,  as  Bracton  expresses  it, 
unaccompanied  with  any  title  or  claim  of  title. 
By  such  a  possession,  no  right  is  acquired  on 
which  the  party  can  maintain  an  action  of 
ejectment.  (2  Term  Rep.,  749;  1  East,  246.) 
The  felling  or  lopping  of  trees  was  an  arbi- 
trary act,  not  done  with  reference  to  any  right 
or  title.  Had  the  lessors  of  the  plaintiff  marked 
the  trees  round  the  land,  it  would  have  been 
equal  evidence  of  a  possession.  Cutting  wood 
is  an  equivocal  act,  and  may  be  done  by  a 
trespasser  as  well  as  by  the  owner.  The  case 
of  Jackson,  ex  dem.  Hardenbergh,  v.  Schoon- 
rnaker  (2  Johns.  Rep. ,  230)  is  strong  and  de- 
cisive on  this  point. 

2.  A  mere  permission  to  another  to  go  on 
the  land,  without  any  agreement  as  to  rent, 
will  not  amount  to  a  "tenancy.  To  constitute 
the  relation  of  landlord  and  tenant,  there  must 
be  a  contract  or  agreement  as  to  the  terms  on 
which  the  land  is  to  be  held.  It  is  true  one 
witness  has  said  that  Klaw  was  to  have  twelve 
pounds  a  year,  and  pay  for  the  improvements ; 
but  there  was  no  evidence  that  any  rent  was 
ever  demanded  or  paid.  Had  there  been  any 
such  agreement  to  pay  rent,  there  would,  no 
doubt,  have  been  some  proof  of  a  demand  of 
rent,  during  near  fifteen  years. 
oO4*]  *3.  The  evidence  as  to  the  Kinder- 
hook  patent  was  properly  rejected,  as  it  merely 
concerned  the  rights  and  acts  of  third  persons, 
and  could  not  establish  any  right  of  the  lessors 
of  the  plaintiff  against  the  defendant. 
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THOMPSON,  ,/.,  delivered  the  opinion  of  the 
court ; 

The  confessions  and  acknowledgments  of 
Samuel  Smith,  from  whom  the  defendant  de- 
rives his  title,  appear  to  be  conclusive  in  this 
case,  according  to  the  principles  repeatedlv 
recognized  in  this  court.  From  the  testimony 
of  one  witness,  it  appears  that  Smith,  while  he 
was  in  possession  of  the  premises,  told  him 
that  he  settled  there  under  Lucas  Goes  and 
Andries  Klaw,  son  of  William  Klaw.  Another 
witness  testified,  that  thirteen  or  fourteen 
years  ago,  when  Smith  first  settled  there,  he 
was  warned  off  by  Peter  M.  Van  Beuren,  one 
of  the  proprietors,  upon  which  Smith  told  him 
that  he  settled  there  under  William  Klaw,  an- 
other of  the  proprietors.  To  another  witness 
he  acknowledged  that  he  settled  on  the  prem- 
ises under  William  Klaw  ;  that  he  was  to  have 
the  same  for  six  years,  for  twelve  pounds  ;  and 
that  Klaw  was  to  pay  him  for  the  improve- 
ments at  the  end  of  the  term.  Similar  decla- 
rations were  made  to  a  number  of  other  wit- 
nesses. Here  appears,  then,  to  be  a  full  and 
ample  recognition  of  the  title  under  which  the 
lessors  of  the  plaintiff  claim. 

In  the  case  of  Jackson,  ex  dem.  Lmc,  v.  Rey- 
nolds (3  Caines,  444)  the  proof  was,  that  the 
defendant  had  confessed  that  he  had  entered 
without  title,  and  that  he  had  agreed  to  pur- 
chase from  the  lessors  of  the  plaintiff  the  prem- 
ises in  question,  as  soon  as  the  Onondaga  com- 
missioners should  award  the  lot  in  which  they 
were  contained  to  Low.  Upon  which,  the 
court  said  that  the  defendant  had,  by  his  ad- 
missions, recognized  Low  as  his  landlord,  and 
could  not,  therefore,  be  allowed  to  dispute  his 
title. 

In  the  case  of  Jackson,  ex  dem.  Sagoharie  et 
al.,  v.  Dobbin  (ante  223)  the  court  decided  the 
very  point  now  in  question.  It  is  there  ruled 
that  an  acknowledgment  *by  the  de-  f*oOo 
fendant  that  he  went  into  possession  under  one 
of  the  lessors  of  the  plaintiff,  was  sufficient  to 
enable  the  plaintiff  to  recover.  The  same  prin- 
ciple was  fully  recognized  in  the  case  of  Davits 
v.  Pierce  (2  Term  Rep.,  53).  It  was  there  con- 
sidered not  as  a  new  rule,  but  one  long  since 
settled. 

In  the  case  now  before  us,  Smith  was  exam- 
ined as  a  witness,  and  denied  ever  having 
made  the  acknowledgments  imputed  to  him. 
Whether  he  or  the  other  witnesses  were  most 
worthy  of  credit,  was  a  question  for  the  de- 
cision of  the  jury,  and  had  they  passed  upon 
it,  the  verdict,  perhaps,  ought  not  to  be  dis- 
turbed. But  the  jury  were  expressly  told  that 
the  proof  of  Smith's  tenancy  was  insufficient 
to  entitle  the  plaintiff  to  recover.  This  broad 
direction  was  made  on  the  ground  that  Smith's 
acknowledgments,  admitting  them  to  have 
been  made  as  testified  on  the  part  of  the  plaint- 
iff, were  not  sufficient  to  entitle  the  plaintiff 
to  a  verdict. 

In  this  respect  the  jury  was  misdirected,  and 
the  verdict  must  be  set  aside.  The  costs  are  to 
abide  the  event  of  the  suit. 

VAN  NESS,  J.,  having  formerly  been  con- 
cerned as  counsel  in  the  cause,  declined  giving 
any  opinion. 

New  trial  granted. 
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5OO*]        *HOWES  v.  BARKER. 

Agreement  to  Convey  Land — Price  per  Acre — 
Deed — Quantity  Stated  Mistake — Parol  Evi- 
dence. 

Where  B.,  by  articles  of  agreement,  covenanted 
to  sell  and  convey  to  H.  a  tract  of  land,  at  £9  per 
acre,  and  a  deed  was  accordingly  executed,  and  the 
purchase  money  paid  according  to  the  quantity  of 
acres  expressed  in  the  deed,  it  was  held  that  no  parol 
evidence  was  admissible  to  show  that  there  was  a 
mistake  in  the  quantity  mentioned  in  the  deed ;  and 
that  an  action  for  money  had  and  received,  to  re- 
cover back  the  money  paid  for  the  number  of  acres 
alleged  to  be  deficient,  was  not  maintainable. 

Citations— 1  Cai.,  48 ;  2  Cai.,  161 ;  1  Johns.,  418,  140, 
414;  Kirby'sRep.,22:  1  Ves.,  317;  3  Bro.  C.  C..  454; 
5  Ves.,  Jun.,  595,  396 ;  6  Ves.,  Jun.,  333,  334. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  three  counts.  1.  For 
money  had  and  received  to  the  use  of  the 
plaintiff.  2.  For  money  paid  out  and  ex- 
pended. 3.  For  money  lent  and  advanced. 
The  defendant  pleaded  non  assumpsit.  The 
cause  was  tried  before  Mr.  Justice  Thompson, 
at  the  Dutchess  Circuit,  in  September,  1807. 


acknowledged  the  mistake,  and  had  promised 
to  refund  the  money,  so  received  by  mistake, 
ind  for  that  purpose,  oroduced  a  letter  written 
by  the  defendant  to  the  plaintiff,  which  was 
admitted  and  read,  in  which  he  says,  "I  will 
come  down  next  week,  and  early  enough  in 
the  day  to  send  for  Mr.  Baldwin.  All  I  want 
is  to  be  convinced  of  the  quantity  of  land,  and 
Baldwin  says  he  can  do  it."  The  judge  being 
of  opinion  that  neither  the  facts  stated,  nor 
the  evidence  produced,  were  sufficient  to  sup- 
port the  action,  ordered  the  plaintiff  to  be 
called,  and  a  nonsuit  was  accordingly  entered. 

A  motion  was  afterwards  made  to  set  aside 
the  nonsuit. 

Mr.  J.  Tallmadge,  for  the  plaintiff.  The 
alaintiff  does  not  complain  of  any  breach  of 
;he  agreement  between  him  and  the  defendant, 
jut  admits  that  the  deed  was  a  complete  ful- 
illment  of  that  agreement.  The  present  action 
s  not  brought  to  impeach  or  destroy  the  written 
agreement,  or  the  subsequent  deed.  The 
plaintiff  alleges  that  the  defendant  has  receiv- 
ed money  which  he  ought  not  in  justice  to  re- 
;ain,  and  the  agreement  is  produced  as  evidence 
of  that  fact.  If  the  plaintiff,  on  the  ground 
of  fraud  or  mistake,  could  find  relief  in  a  court 
\>f  equity,  there  is  no  good  reason  why  he 
should  not  obtain  the  same  justice  in  a  court 


The  plaintiff's  counsel,  on  opening  the  causej  pf  law,  in  this  form  of  action.     Fraud,  or  mis- 


to  the  jury,  stated  that  the  plaintiff  and  de- 
fendant, on  the  20th  August,  1798,  executed 
articles  of  agreemeent,  under  their  hands  and 
seals,  by  which  the  defendant  agreed  to  sen 
and  convey  to  the  plaintiff,  for  the  sum  of  niip 
pounds  per  acre,  a  certain  parcel  of  land  men- 
tioned in  the  agreement,  and  covenanted  to 
execute  a  good  warranty  deed  for  the  same  on 
or  before  the  first  day  of  April  following,  on 
the  plaintiff's  paying  him  for  the  land,  at  the 
terms  agreed  upon  ;  that  the  defendant,  after- 
wards, on  the  1st  April,  1799,  executed  a  deed 
to  the  plaintiff,  in  the  usual  form,  and  with 
the  usual  covenants,  in  which  the  premises 
conveyed  were  described  as  containing  275 
acres,  exclusive  of  any  allowance  for  high- 
ways, and  the  plaintiff  paid  to  the  defendant 
$6,187.50,  being  the  price  of  275  acres  at  £9 
per  acre ;  that  the  premises  mentioned  in  the 
agreement,  and  described  and  conveyed  in 
the  deed,  on  actual  mensuration  afterwards, 
were  found  to  contain  only  263  acres,  there 
being  a  deficiency  of  12  acres ;  by  means  of 
which  deficiency  in  the  supposed  quantity  of 
the  land,  the  defendant  had  paid  by  mistake 
$270  over  and  above  the  value  of  the  land,  at 
the  rate  agreed  to  be  paid  for  the  same  ;  to  re- 
cover which  sum,  with  the  interest  thereon, 
the  present  action  was  brought.  Upon  this 
statement  of  the  case,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  action 
5O7*]  was  *not  maintainable,  and  the  judge 
was  of  opinion,  on  the  facts  disclosed,  that  no 
action  could  be  sustained. 

The  plaintiff  then  offered  to  prove  that,  at 
the  time  the  deed  was  executed,  the  defend- 
.ant  agreed  with  the  plaintiff  that  the  quantity 
of  acres  conveyed  should  be  the  subject  of 
future  inquiry,  and  that  the  sum  paid  should 
be  rectified  by  the  actual  quantity  of  land ; 
but  this  evidence  was  overruled  by  the  judge. 

The  plaintiff  then  offered  to  prove  that  the 
•defendant,  after  the  execution  of  the  deed,  had 
JOHNS.  REP.,  3. 


take,  is  as  much  a  ground  of  relief  in  the  one 
ourt  as  in  the  other.  Suppose  a  bond 
lad  been  given  for  a  prior  debt,  and  it  should 
be  shown  that  there  had  been  an  *error  [*5O8 
n  the  calculation  of  the  sum  expressed  in  the 
bond,  would  not  a  court  of  law  correct  the 
mistake  ?  (Sugden's  Law  of  Vendors,  119, 
201  ;  2  Equity  Cases,  Ab.,  688.) 

Mr.  Emoil,  contra.     Parol  evidence  of  con- 
versations between  parties  prior  to  a  written 
agreement,  are  never  admitted.     Where  there 
s  a  solemn  deed  or  agreement  in  writing,  no 
jarol  agreement  can  be  set  up,  to  alter  or  vary, 
n  any  manner,  the  written  contract.     (2  W. 
Bl.,  1239;  1   Johns.    Rep.   414.)      Admitting 
hat  there  was  a  special  agreement  about  the 
quantity  of  the  land,  to  be  estimated  after- 
wards, it  ought  to  have  been  declared  on,  that 
he  defendant  might  come  prepared  to  meet 
he  plaintiff's  demand.     It  would  be  improper 
o  admit  the  evidence  of  such  an  agreement 
under  a  general  money  count.  The  authorities 
Jted  show  that  a  mistake  of  the  kind  alleged 
an  never  be  rectified  in  a  court  of  law  which 
has  not  power  to  afford  adequate  relief.     The 
plaintiff  is  estopped  in  a  court  of  law,  to  aver 
a  mistake,  in  his  own  solemn  deed.    If  he  can- 
not allege  a  mistake  in  the  deed,  he  cannot 
recover  in  a  form  of  action  grounded  on  such 
mistake.     If  there  had  been  a  fraud  on  the 
part     of    the  defendant,    and    it    could    be 
airly  brought  before  the  court,  the  plaintiff 
might,  perhaps,  find  relief  at  law  ;  but  not  in 
he  present  form  of  action.     He  must  bring  a 
pecial  action  on  the  case,  stating  the  fraud, 
which  must  be  fully  proved.    But  the  plaintiff 
loes  not  pretend  that  there  was  any  fraud, 
)ut  grounds  his  claim  wholly  on  the  mistake. 

THOMPSON,  J.  Could  the  plaintiff's  action 
n  this  case  be  sustained  at  law,  without  in- 
ringing  upon  what  I  consider  well  settled 
)rinciples,  I  should  think  the  nonsuit  ought  to 
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be  set  aside  ;  for  if  the  facts  offered  to  be 
proved  were  true,  there  has  been  a  mistake 
made  in  the  deed  which  ought  to  be  rectified. 
But  relief,  in  my  opinion,  is  not  to  be  had  in 
a  court  of  law.  There  is  no  pretense  of  any 
fraud  having  been  practised  upon  the  plaint- 
iff. The  most  that  can  be  alleged  is  that 
there  has  been  a  mistake  with  respect  to  the 
insertion  of  the  consideration  money  in  the 
deed.  The  contract  between  the  parties,  ac- 
cording to  the  articles  of  agreement,  was  ex- 
5OO*J  ecutory  and  having  been  "executed, 
and  consummated,  by  the  deed  subsequently 
given,  the  agreement  became  null  and  of  no 
further  effect.  If  it  remained  in  force,  the 
action,  if  at  all  sustainable,  should  have  been 
upon  the  covenant.  This  is  not  like  the  case 
or  Weaver  v.  Bentley  (1  Caines,  48).  The  court 
there  sustained  the  action  for  money  had  and 
received,  on  the  ground  that  the  defendant 
having  altogether  failed  to  perform  the  con- 
tract, on  his  part,  the  plaintiff  had  his  election, 
either  to  proceed  on  his  covenant  for  damages, 
or  to  disaffirm  the  contract,  and  to  bring  his 
action  to  recover  back  the  money  he  had  paid. 
The  present  case,  however,  is  not  one  where 
the  plaintiff  claims  the  right  of  disaffirming 
the  contract,  but  has  consummated  it  by  thi 
acceptance  of  a  deed.  The  deed  cannot  b< 
considered  as  an  execution  of  the  contract  ii 
part  only.  If  an  execution  at  all,  it  must  be; 
of  the  whole  contract,  and  the  articles  of 
agreement  are  a  nullity.  If  so,  the  testimony 
offered  in  support  of  the  plaintiff's  action,  to 
show  that  the  consideration  expressed  in  the 
deed  was  more  than  ought  to  have  been  paid, 
could  be  viewed  in  no  other  light  than  as 
parol  evidence,  repugnant  to  the  written  con- 
tract. That  such  testimony  is  not  admissible, 
has  been  repeatedly  ruled  in  this  court.  (2 
Caines,  161;  1  Johns.  Rep.,  418).  The  language 
of  the  court,  in  those  cases,  was,  that  it  cannot 
be  a  safe  or  salutary  rule  to  allow  a  contract 
to  rest  partly  in  writing  and  partly  in  parol. 
Whenever  it  is  reduced  to  writing,  that  is  to 
be  considered  the  evidence  of  the  agreement, 
and  everything  resting  in  parol  becomes  there- 
by extinguished.  I  cannot  perceive  why  any 
parol  agreement,  varying  the  consideration 
money  expressed  in  the  deed,  does  not  fall 
within  this  rule,  as  much  as  if  it  related  to 
any  other  part  of  the  contract.  There  is,  how- 
ever, an  express  adjudication  of  this  court  on 
that  point,  in  the  case  of  Sclwmerhorn  v.  Van- 
derheyden  (1  Johns.  Rep.,  140).  The  court 
there  say,  "The  consideration  for  the  assign- 
ment is  expressly  stated  in  the  deed  of  assign- 
ment itself,  and  the  parties  are  thereby  pre- 
cluded from  setting  up  anv  greater  or  different 
51O*]  consideration,  to  allow*  of  parol 
evidence  for  that  purpose,  would  be  to  extend, 
or  substantially  vary,  the  language  of  a  written 
contract.  Though  the  promise  in  question 
may  have  been  made  previously  to  the  assign- 
ment, yet  after  the  execution  of  the  instrument 
we  must  presume  that  the  father  and  son 
altered  the  consideration  mentioned  at  first, 
and  finally  acted  upon  that  which  is  set  forth 
in  the  assignment."  So  in  the  case  before  us, 
we  must  presume,  after  the  execution  of  the 
deed,  that  the  consideration  therein  mentioned 
was  the  one  finally  agreed  on  between  the 
parties.  The  testimony  offered  to  show  an 
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agreement,  at  the  time  the  deed  was  executed, 
to  have  the  land  surveyed,  and  the  price  regu- 
lated by  that  survey,  was  properly  rejected, 
as  coming  within  the  principle  adopted  by 
this  court  in  the  case  of  Mumford  v.  M' Piter- 
son  (1  Johns.  Rep.,  414;  see,  also,  Bradley  v. 
Blodget,  Kirby's  Rep.,  22).  The  plaintiff  was 
permitted  on  the  trial  to  adduce  testimony  to 
show  that  the  defendant  had,  after  the  execu- 
tion of  the  deed,  acknowledged  the  mistake, 
and  promised  to  refund  the  money,  but  he 
altogether  failed  in  establishing  such  a  pro- 
mise. 

Whatever  view,  therefore,  is  taken  of  the 
case,  I  think  the  nonsuit  ought  to  stand ,  and 
that  the  present  motion  must  be  denied. 

SPENCER,  J.,  was  of  the  same  opinion. 

KENT,  Ch.  J.  I  am  of  the  same  opinion. 
I  confess  that  I  have  struggled  hard,  and  with 
the  strongest  inclination,  to  see  if  the  action 
for  the  money  had  and  received  would  not 
help  the  plaintiff  in  this  case ;  but  I  cannot 
surmount  the  impediment  of  the  deed,  which 
the  plaintiff  has  accepted  from  the  defendant, 
and  which  contains  a  specific  consideration  in 
money,  and  the  quantity  of  acres  conveyed, 
with  the  usual  covenant  of  seisin.  Sitting  in 
a  court  of  law,  I  think  I  am  bound  to  look  to 
hat  deed,  as  the  highest  evidence  of  the  final 
agreement  of  the  parties,  both  as  to  the  quan- 
tity of  the  land  to  be  conveyed,  and  the 
^rice  to  be  given  for  it.  If  there  be  a  mistake 
in  the  deed,  the  plaintiff  must  resort  to  a  court 
of  equity,  which  has  had  a  long  established 
jurisdiction  in  all  such  *cases  ;  and  [*511 
where  even  parol  evidence  is  held  to  be  ad- 

,  missible  to  correct  the  mistake.  (1  Vesey,  317; 

!  3  Bro.  C.  C.,  454;  5  Vesey,  Jun.,  595,  596; 
6  Vesey,  Jun.,  333.  334).  The  motion  to  set 
aside  the  nonsuit  must  be  denied. 

VAN  NESS,  J.,  having  formerly  been  con- 
cerned as  counsel  in  the  cause,  gave  no  opinion. 

YATES,  J.,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 

Judgment  of  nonsuit. 

Cited  in— 7  Johns..  342 ;  10  Johns.,  300 ;  6  Cow.,  690 : 
12  Wend.,  63;  8  N.  Y.,  505;  16  N.  Y.,  537;  20  N.  Y., 
47:  46  N.  Y.,  400 ;  52  N.  Y..  247 ;  5  Barb., 456 ;  11  Barb., 
385:  21  Barb.,  180;  25  Barb.,  212:  2  Duer,  24;  2  Mc- 
Lean 498  ;  3  Mason,  358 ;  18  Mich.,  367. 


THE  PEOPLE  0.  PETIT. 

Indictment  —  Assault  and  Battery  —  Pleading. 

Where  an  indictment  stated  that  the  prisoner, 
with  force  and  arms,  to  wit,  with  knives,  hatchets, 
&c.,  made  an  assault  upon  E.  G.  with  intent  to  com- 
mit murder  upon  him,  and  did,  then  and  there,  cut, 
beat,  strike,  wound,  and  ill-treat  the  said  E.  G.,  to 
his  damage,  &c.,  and  against  the  peace,  &c.,  it  was 
held  to  be  sufficient.  It  is  enough  to  state,  with 
the  usual  precision,  the  facts  necessary  to  constitute 
an  assault  and  battery,  and  aver  the  intent  with 
which  it  was  made. 


cause  came  before  the  court  on  the  re- 
J-  turn  to  a  writ  of  error  to  theGeneral  Sessions 
of  the  County  of  Rensselaer.  The  indictment 
returned  against  the  defendant  stated  that  the 
defendant,  at,  &c.,  with  force  of  arms,  to  wit, 
with  knives,  hatchets,  and  tomahawks,  in  and 
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upon  Elijah  Guppin,  of,  &c. ,  in  the  peace  of 
the  people,  then  and  there  being,  did  make  an 
assault,  and  with  intent  to  commit  murder 
upon  the  said  Elijah,  did  then  and  there  cut, 
beat,  strike,  wound,  and  evil  treat  him,  the 
said  Elijah,  and  other  wrongs  to  the  said  Elijah, 
then  and  there  did,  to  the  damage  of  the  said 
Elijah,  and  against  the  peace,  &c.  To  this 
indictment  the  defendant  pleaded  not  guilty, 
and  was,  in  October  1807,  convicted  and  sen- 
tenced to  three  years'  imprisonment  in  the 
State  Prison. 

The  error  assigned  was,  that  the  indictment 
was  bad,  in  not  setting  forth  that  the  act  was 
done  feloniously,  willfully  and  of  malice  afore- 
thought.and  in  not  accurately  describing  the  in- 
struments, &c. ,  or,  in  other  words,  that  it  had 
not  the  precision  requisite  in  an  indictment 
for  murder,  and  was  nothing  more  than  an 
indictment  for  an  assault  and  battery. 

512*]  *Per  Curiam.  The  intent  to  commit 
murder  was  here  charged  in  the  words  of  the 
statute,  and  we  think  that  was  sufficient.  The 
indictment  is  for  an  assault  and  battery,  and 
the  quo  animo  was  to  be  collected  from  the 
circumstances.  It  was  enough  to  state,  with 
the  usual  precision,  the  facts  requisite  to  con- 
stitute an  assault  and  battery,  and  to  aver  the 
intent  with  which  it  was  made.  This  intent 
might  have  been  inferred  and  proved,  from 
the  declarations  of  the  defendants  previous  to 
the  assault.  The  indictment  required  no  other 
facts  than  were  necessary  to  establish  an  as- 
sault and  battery.  The  crime  charged  was, 
after  all,  but  a  misdemeanor.  It  was  not  a 
felony,  though  the  intent  was  to  commit  one. 
We  are,  therefore,  of  opinion  that  the  judg- 
ment be  affirmed. 

Judgment  affirmed. 


JACKSON,  ex  dem.  HEET  AND  GOURLEY, 

v. 
BUSH. 

Military  Tract  —  Settlement  —  Color  of  Title  —  Im- 
provements. 

A  person  who  had  settled  on  land  in  the  military 
tract,  under  color  of  a  hona  fitie  purchase,  made 
prior  to  the  5th  April,  1803,  cannot  be  put  out  of 
possession  until  he  is  paid  for  his  improvements. 
according  to  the  Act  of  the  5th  of  April,  1803.  laws 
of  N.  Y.,  Vol.  III.,  p.  399,  sec.  2. 

Citations—  Act  of  April  5th,  1803,  sec.  2  :  Act  of 
April  7th,  1806. 


was  an  action  of  ejectment,  for  part  of 
lot  No.  34,  in  the  town  of  Aurelius,  in  the 
County  of  Cayuga.     The  cause  was  tried  be- 
fore Mr.  Justice  Spencer,  at  the  Cavuga  Circuit, 
in  July,  1808. 

Upon  the  trial,  the  plaintiff  gave  in  evi- 
dence, a  patent  for  the  lot  to  one  Christian 
Blue  ;  an  act  of  the  Legislature,  passed  the 
7th  April,  1806,  for  the  relief  of  Heet,  one  of 
the  lessors  of  the  plaintiff;  and  a  patent  for 
the  premises  to  Heet,  from  the  commissioners 
of  the  land  office,  in  pursuance  of  the  said  act. 
He  also  proved  that  Blue  died  before  the  27th 
March,  1783,  to  wit,  in  the  year  1781,  without 
issue. 
JOHNS.  REP.,  8. 


The  defendant  gave  in  evidence  a  deed  from 
one  John  Hegeman  to  Austin  and  Tyler, 
dated  the  14th  L)ecember,  1794,  for  450  acres 
of  the  lot,  including  the  premises,  *and  [*5 13 
a  deed  from  Tyler  to  the  defendant,  dated 
15th  April,  1803,  for  120  acres,  being  the 
premises  in  question.  The  defendant  was  in 
possession  prior  to  the  5th  April,  1803,  had 
paid  a  considerable  part  of  the  consideration 
money,  and  had  made  large  improvements 
prior  to  the  5th  April,  1803.  The  jury  gave  a 
verdict  for  the  plaintiff,  and  also  found  the 
fact  that  the  defendant  had  settled  under  color 
of  a  bona  fide  purchase,  made  prior  to  the  5th 
April,  1803.  A  question  was  reserved,  whether 
the  plaintiff  should  be  permitted  to  sue  out 
execution,  until  he  had  paid  for  the  improve- 
ments, deducting  a  reasonable  compensation 
for  the  use  and  occupation  of  the  land. 

Mr.  Henry  for  the  plaintiff. 

Mr.  Richardson  for  the  defendant. 

Pei'  Curiam.  The  defendant  is  entitled  to 
compensation  for  his  improvements,  as  he 
brings  his  case  within  the  2d  section  of  the 
Act  of  the  5th  April,  1803.  The  Act  of  the 
7th  April,  1806,  granting  the  lot  to  one  of  the 
lessors  of  the  plaintiff,  does  not  interfere  with 
the  provision  in  the  Act  of  1803.  It  only 
vests  the  lot  in  Heet,  as  fully  as  if  he  had 
been  the  lawful  heir  of  Blue  ;  and  assuming 
him  to  be  such  heir,  he  is,  nevertheless, 
bound,  by  the  former  act,  to  pay  for  the  im 
provements.  The  two  acts  can  have  full  opera- 
tion, without  impairing  the  provisions  of 
either. 

Judgment  for  tlie  plaintiff. 


*PEARSALL 


LAWRENCE  AND  DOE,  Bail  of  LAMB. 

Suit  Against  —  When  Commenced. 

Before  a  suit  can  be  commenced  against  bail,  a  ca. 
sa.  or  test.  ca.  sa.  against  the  principal  must  be  sued 
out  and  actually  returned,  with  non  est  inventw?  in- 
dorsed thereon,  and  filed  in  the  clerk's  office. 

Citations—  1  Bl.  Rep.,  393;  Lutw.,  1273;  1  Lev.,  225  ; 
2  Cromp.,  75  ;  1  Rev.  Laws,  449. 


was  an  action  of  debt,  on  a  recogniz- 
J-  ance  of  bail.  The  declaration  was  in  the 
usual  form.  The  defendant  pleaded  that  the 
plaintiff  ought  not  to  have  and  maintain  his 
action,  &c.,  because  that,  after  the  judgment 
against  Lamb,  the  principal,  and  before  the 
suing  out  of  the  capias  ad  respondendum,  in 
this  suit  against  the  defendant,  as  bail  of 
Lamb,  there  was  no  capias  ad  satisfaciendum 
or  testatum  ca.  sa.  issued  against  Lamb,  upon 
the  said  judgment,  directed  to  the  sheriff  of 
the  County  of  Delaware  (in  which  county 
the  said  Lamb  was  arrested,  by  virtue  of  the 
process  upon  which  the  said  judgment  was 
had),  upon  which  ca.  sa.  or  test.  ca.  sa.,  such 
sheriff  had  returned  that  the  said  Lamb  was 
not  found,  &c.,  wherefore  he  prayed  judg- 
ment, &c. 

The  plaintiff  replied  that  a  test.  ca.  sa.  was 
sued  out  on  the  judgment  against  Lamb,  di- 
rected to  the  sheriff  of  the  County  of  Dela- 

687 


314 


SUPREME  COURT,  STATE  OK  NEW  YOHK. 


1808 


ware,  returnable  on  Friday,  the  6th  day  of 
February,  1807,  and  which  was  delivered,  at 
least  four  days  before  the  return  thereof,  to 
the  under-sheriff  of  the  County  of  Delaware, 
the  defendant  then  being  sheriff  of  the  said 
county,  upon  which  writ,  the  sheriff  returned 
non  est  invenius,  and  which  writ  of  test.  ca.  sa. 
with  the  said  return  indorsed  thereon,  was 
filed  in  the  clerk's  office,  in  Albany,  on  the 
27th  February,  1807,  and  that  the  capias  ad 
respondendum  in  this  cause  was  tested  the  6th 
February,  1807,  &c.  The  defendant  rejoined 
that  the  sheriff  of  Delaware  did  not  return  on 
the  test.  ca.  sa.  mentioned  in  the  plaintiff's 
replication,  that  the  said  Lamb  could  not  be 
found  in  his  county,  until  the  capias  ad  re- 
spondendum,  mentioned  in  the  said  replication, 
had  been  sued  out  against  the  defendant  as 
bail,  and  was  returnable,  to  wit,  until  the  27th 
day  of  February,  1807,  and  this,  &c. 
515*]  *To  this  rejoinder  there  was  a 
general  demurrer  and  joinder. 

Messrs.  Sherwood  and  Hawkins,  in  support  of 
the  demurrer.  The  replication  does  not  state 
that  the  test.  ca.  sa.  was  actually  returned  be- 
fore the  capias  ad  respondendum  issued.  It 
was  four  days  in  the  sheriff's  office,  and  the 
actual  return,  or  filing,  is  matter  of  form.  A 
capias  ad  respondendum  may  be  issued  against 
bail,  on  the  same  day  that  the  ca.  sa.  against 
the  principal  is  returnable.  (1  W.  Bl.  393  ;  2 
Tidd,  2d  ed.,  1015,  1016.)  The  statute  (Laws 
of  N.  Y.,  Vol.  I.,  p.  446)  does  not  require 
that  the  ca.  sa.  should  be  actually  filed  before 
process  can  issue  against  bail.  Suppose  the 
sheriff  does  not  file  it  with  the  clerk,  is  the 
plaintiff  to  be  delayed  in  his  proceedings 
against  bail  by  his  negligence  ?  Every  writ  is 
supposed  to  be  returned  on  the  day  it  is  made 
returnable.  It  is  enough  that  the  return  ap- 
pears on  the  ca.  sa.  though  it  may  not  have 
been  actually  returned,  until  after  the  issuing 
of  the  capias  ad  respondendum.  But  the  de- 
fendant in  this  case  ought  to  be  estopped  from 
making  this  objection.  He  was  the  sheriff  of 
the  county-,  and  ought  not  to  be  allowed  to 
take  advantage  of  his  own  laches. 

Mr.  Henry,  contra.  The  only  question  is. 
whether,  by  the  statute,  there  should  be  a  re- 
turn in  fact  of  the  ca.  sa.  previous  to  the 
issuing  of  process  against  the  bail,  or  only  a 
return  by  relation.  The  statute  was  intended 
for  the  relief  of  bail,  and  to  guard  them 
against  surprise.  It  declares  that  "no  suit 
shall  be  commenced  upon  any  it-cognizance  of 
bail,  in  any  civil  action,  until  a  writ  of  capias 
ad  satisfaciendum,  or  testatum  ca.  sa. ,  shall  have 
issued  against  the  defendant  in  the  original 
action,  directed  to  the  sheriff  of  the  county  in 
which  such  defendant  was  arrested  and  taken, 
and  such  sheriff  has  returned  thereon  that  the 
said  defendant  was  not  found  in  his  county  ; 
and  if  any  action  shall  be  commenced  upon 
such  recognizance,  and  it  shall  not  appear  on 
the  trial  that  a  writ  of  ca.  sa.  or  test.  ca.  sa. 
was  so  issued  and  returned,  a  verdict  shall  be 
found  for  the  defendant."  It  is  made  the 
duty  of  the  sheriff  to  endeavor  to  serve  the 
writ  on  the  defendant,  notwithstanding 
516*]  *any  directions  to  the  contrary  from 
the  plaintiff's  attorney.  The  act  is  remedial, 
and  was  intended  to  prevent  an  existing 
practice,  by  which  bail  were  often  taken  by 
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surprise.     It  ought  to  have  a  liberal  construc- 
tion in  favor  of  bail. 

Again,  the  plaintiff  cannot  take  a  step  in 
the  cause  until  the  writ  is  actually  returned. 
Until  a  return,  in  fact,  it  is  impossible  to 
know,  with  legal  certainty,  what  the  return 
is.  While  the  writ  is  in  the  hands  of  the 
sheriff,  and  until  it  is  actually  filed  in  the 
clerk's  office,  he  may  make  any  return  that  he 
thinks  proper,  and  it  may  be  that  a  return  of 
cepi  corpus  may  be  indorsed.  The  sheriff,  by 
the  rules  of  the  court,  is  allowed  20  days  after 
term  to  return  and  file  his  writs,  and  it  cannot 
be  imputed  to  him  as  a  fault  that  the  writ  was 
not  returned  on  the  day  on  which  it  was  made 
returnable.  In  making  this  defense,  there- 
fore, the  sheriff  does  not  take  advantage  of  his 
own  wrong,  for  he  has  violated  no  duty,  nor 
has  he  been  guilty  of  any  laches.  The  sheriff 
is  not  the  only  party,  for  John  Doe  is  also  a 
defendant. 

THOMPSON,  «/".,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  the  court  on  a  de- 
murrer to  the  rejoinder.  The  action  was  in 
debt,  on  recognizance  of  bail.  The  question 
presented  by  the  pleadings  is,  whether  it  be 
necessary  that  a  return  in  fact  of  non  est  in- 
ventus,  upon  the  capias  ad  satisfaciendum 
against  the  principal,  should  be  made  previous 
to  the  commencement  of  a  suit  against  the 
bail.  The  return  day  in  the  execution  was 
past,  but  the  rejoinder  states  that  the  sheriff 
did  not  return  non  est  imventus  upon  the  ca.  sa. 
until  after  the  capias  in  the  present  suit  was 
sued  out.  This  the  demurrer  admits. 

That  it  is  indispensably  necessary  to  sue  out 
a  ca.  sa.  against  the  principal,  previous  to 
commencing  a  suit  against  bail,  is  not  denied. 
This  is  the  proper  notice  to  the  bail  that  the 
plaintiff  has  made  his  election  to  proceed 
against  the  body,  rather  than  the  property  of 
the  principal  ;  and  the  reason  of  the  rule  is, 
obviously,  *that  the  bail  ought  to  be  [*5 1  7 
enabled  to  ascertain  what  has  been  done  upon 
the  execution,  in  order  to  determine  his  own 
liability.  This  he  could  not  do,  while  the 
sheriff  has  the  execution  in  his  possession,  as 
he  cannot  know  what  the  return  upon  it  will 
be.  The  only  question  which  appears  to  have 
created  any  doubts  in  cases  of  this  kind  is, 
whether  an  actual  filing,  as  well  as  a  return, 
was  requisite.  (1  Bl.  Rep.,  393  ;  Lutw.,  1273; 
1  Lev.,  225 ;  2  Cromp.,  75.)  Our  statute 
is  explicit  that  no  suit  shall  be  commenced 
upon  any  recognizance  of  bail,  in  any  civil 
action,  until  a  capias,  or  testatum  capias  ad 
satisfaciendum,  shall  have  issued  against  the 
defendant,  in  the  original  action,  directed  to 
the  sheriff  of  the  county  in  which  such  de- 
fendant was  arrested ;  and  such  sheriff  shall 
have  returned  thereon  that  the  said  defendant 
was  not  found  within  the  county  (Rev.  Laws, 
Vol.  I.,  p.  449,) ;  and  the  want  of  such  return 
is  declared  to  be  a  substantial  defense  upon 
the  trial  against  the  bail.  The  issuing  of  the 
ca.  sa.  against  the  principal  is  not  mere  matter 
of  form,  for  the  purpose  of  charging  the  bail. 
The  sheriff  is  expressly  required  to  endeavor 
to  serve  it  upon  the  defendant,  any  directions 
which  he  may  receive  from  the  plaintiff  or  his 
attorney  to  the  contrary  notwithstanding. 
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The  court  are,  therefore,  of    opinion  that 
the  defendant  must  have  judgment. 

Judgment  far  Hie  defendant. 


•5  1  8*]        *HOYT,  Survivor,  &c., 

v. 
WILDFIRE. 

Admiralty  —  Cargo  Contraband  of  War  —  Devia- 
tion —  Capture  —  Wages  of  Seamen. 

A  seaman  was  hired  for  a  voyage  from  New  York 
to  Bombay,  and  from  thence  to  Canton,  and  back 
to  New  York.  The  shin  was  laden  with  articles  con- 
traband of  war,  and  while,  in  the  course  of  the  voy- 
age to  Bombay,  the  master,  under  a  pretense  of  a 
•want  of  water,  which  was  not  true,  in  fact,  deviated, 
iin  order  to  put  into  the  Isle  of  France,  and  while 
proceeding  in  the  route  to  that  island,  and  out  of 
the  tract  of  the  ostensible  voyage,  was  captured  by 
.a  British  cruiser,  and  condemned.  The  seaman  was 
put  on  boa-d  of  the  English  frigate,  and  afterwards 
.shipped  to  London,  from  whence  he  sailed  to  Wil- 
mington, N.  C.,  and  from  thence  to  New  York.  In 
an  action  against  the  owner  for  wages,  it  was  held 
that  he  was  entitled  to  his  wages,  according  to  the 
•contract,  from  the  time  he  shipped  on  board  until 
his  arrival  in  New  York,  deducting  such  wages  as 
he  had  earned  and  received  duringliis  absence. 

One  seaman  is  a  competent  witness,  in  a  suit 
brought  by  another  seaman  for  wages  earned  on 
board  of  the  same  ship,  though  he  may  have  a  com- 
mon interest  with  the  plaintiff,  as  to  the  point  in 
•controversy.  The  obiection  aroes  only  to  his  credit. 


Citations—  Abb.,  354  ;  "  Des  Lmiage 
art.  3  ;  Poth.,  No.  203  :  Abb.,  3  ed.,  444  ;  5  Esp.  N.  P.. 
•6;  1  Sid.,  179;  Doug.,  539;  Malyne's  L.  M.,  105;  1 
Peter's  Adm.,  211. 

THIS  cause  came  before  the  court  upon  a  re- 
turn to  a  certiorari,  directed  to  the  Jus- 
tice's Court  of  the  city  of  New  York. 

Wildfire  declared  against  Hoyt,  in  the  court 
>below,  in  an  action  of  trespass  on  the  case, 
for  the  nonpayment  of  wages  due  to  him,  as  a 
seaman  on  board  the  ship  Hampton  (Skillings, 
master),  of  which  Hoyt,  survivor  of  Hoyt  & 
Tom,  was  owner.  Hoyt  pleaded  non  assump- 
•sit,  and  on  the  trial,  before  the  justices,  Wild- 
.fire  produced  two  seamen  as  witnesses,  who 
were  on  board  the  same  ship,  and  had  like  de- 
•mands  for  wages  against  Hoyt.  They  were 
-objected  to  as  incompetent,  on  the  ground  of 
interest,  but  were  admitted  by  the  court.  The 
plaintiff  below  then  called  on  the  defendant 
for  his  shipping  articles,  who  refused  to  pro- 
duce them,  alleging  as  a  reason  that  the  suit 
was  against  the  owner,  and  not  against  the 
master,  who  was  absent,  and  must  be  supposed 
to  have  the  articles,  and  because  he  had  not 
had  reasonable  notice  to  produce  them. 

The  further  hearing  of  the  cause  was  then 
postponed,  from  the  llth  August  to  the  1st 
'September,  to  give  Hoyt  an  opportunity  to 
produce  the  shipping  articles.  On  that  day 
the  parties  appeared,  and  Hoyt  failing  to  pro- 
•duce  the  articles,  Wildfire  was  allowed  to  give 
parol  proof  of  their  contents.  He  proved  that 
•on  the  9th  April,  1806,  he  shipped  on  board 
the  Hampton,  as  a  seaman,  by  signing  the  us- 
-ual  shipping  articles,  on  a  voyage  from  New 
York  to  Bombay,  and  from  thence  to  Canton, 
:and  from  Canton  back  again  to  New  York,  at 
$18  per  month.  The  ship  was  loaded  with 
pitch,  tar,  canvass,  rigging,  anchors,  and  other 
maval  stores,  being  contraband  of  war.  The 
-519*]  *ship  left  the  port  of  New  York, 


and  after  being  out  about  four  months, 
and  while  on  her  direct  course  to  Bom- 
bay, she  was  ordered  to  put  into  the  Isle 
of  France,  under  pretense  of  being  in 
want  of  water.  After  being  48  hours  out 
of  her  course  to  Bombay,  and  in  her  deviated 
route  to  the  Isle  of  France,  and  in  sight  of  the 
port  in  that  island,  she  was,  on  the  1st  August, 
1805,  captured  by  an  English  frigate,  and  the 
vessel  and  cargo  were  afterwards  condemned. 
When  the  Hampton  altered  her  course  for  tin- 
Isle  of  France,  and  at  the  time  of  her  capture, 
she  had  plenty  of  water  on  board,  and  was  in 
no  distress.  The  captain,  when  he  was  pro- 
ceeding to  the  Isle  of  France,  charged  the  crew 
to  say,  in  case  the  ship  should  be  boarded  by 
an  English  man  of  war,  that  they  were  putting 
in  for  want  of  water,  when,  in  fact,  there  were 
several  casks  concealed  in  the  hold.  The 
plaintiff  below  was  put  on  board  the  English 
frigate,  and,  after  being  detained  for  some 
time,  he  left  her,  and  sailed  for  London, where 
he  arrived  on  the  15th  April,  1807.  From  Lon- 
don he  came  to  Wilmington,  and  from  thence 
to  New  York,  where  he  arrived  about  the  20th 
August  following,  after  an  absence  of  16 
months.  From  the  time  of  his  capture,  until 
his  return  to  New  York,  he  had  been  two 
months  on  wages,  and  had  also  received  two 
months  wages  in  advance,  at  the  commence- 
ment of  the  voyage. 

Hoyt  proved  that  it  was  customary  for  a 
vessel  to  clear  out  for  one  port,  when  she  was, 
in  fact,  destined  for  another;  that  this  prac- 
tice made  no  difference  as  to  seamen's  wages, 
nor  was  it  customary  to  acquaint  seamen  with 
the  concealed  port  of  destination. 

The  court  below  decided  that  the  Act  of 
Congress  of  20th  July,  1796,  makes  it  obliga- 
tory upon  the  master  of  a  ship,  when  he  enters 
into  a  contract  with  a  seaman  to  go  on  a  voyage, 
not  only  to  define  the  voyage  particularly,  but 
imposes  the  performance  of  it  as  a  duty  ;  that 
this  act  is  to  be  construed  strictly  ;  that  no  cus- 
tom can  be  set  up  to  destroy  or  vary  a  con- 
tract entered  into  in  good  faith, under  *a  [*52O 
statute  ;  that  the  contract  here  was  not  kept  in 
good  faith  ;  and  that  a  deceit  was  practised 
upon  the  plaintiff,  who  was,  therefore,  entitled 
to  judgment  for  his  wages,  according  to  the 
contract,  from  the  time  he  shipped  on  board 
until  his  return,  deducting  the  sums  paid  in 
advance,  and  the  wages  received  while  in  an- 
oMier  service  ;  and  a  judgment  was,  according- 
ly, entered  for  the  plaintiff  below,  for  $213. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  general  rule  of  maritime  law  is,  that  if 
freight  be  lost,  during  the  course  of  the  voy- 
age, by  a  disaster  or  peril,  arising  from  acci- 
dent, or  superior  force,  the  seamen  lose  their 
wages  ;  but  if  the  same  be  lost  by  the  fraud  or 
other  wrongful  act  of  the  master,  the  reason 
of  the  rule  does  not  apply.  It  is  just,  as  well 
as  agreeable  to  the  maritime  law,  to  distin- 
guish between  the  cases  in  which  the  services 
of  the  seamen  have  not  been  rendered,  in  con- 
sequence of  the  perils  of  the  sea,  and  in  which 
they  have  not  been  rendered,  by  reason  of  the 
act  of  the  master  or  owner.  If  a  seaman  be 
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wrongfully  discharged  from  the  service,  his 
wages  will  still  continue  down  to  the.  termina- 
tion of  the  voyage.  (Abbott,  854.)  So,  if  the 
voyage  be  interrupted  and  lost  by  the  act  of  the 
master  or  owner,  the  seamen  have  a  valid  claim 
for  an  adequate  compensation.  The  maritime 
ordinance  of  Lewis  XIV.  (dea  Layers  den  Mate- 
lot*,  art  3)  provides  for  this  case,  by  ordaining, 
that  if  the  voyage  be  broken  up,  after  it  has 
commenced,  by  the  act  of  the  owner  or  mas- 
ter, the  seamen  hired  for  the  voyage  shall  be 
paid  their  entire  wages  for  the  voyage,  and 
those  hired  by  the  month  the  wages  due  for 
the  time  they  had  served,  and  for  the  time  ne- 
cessary to  enable  them  to  return  to  the  port  of 
departure.  "  The  master,"  says  Pothier,  in 
his  remarks  on  this  article  (Louage  den  Matelote, 
521*J  ft.  203),  "  ought  not*to  be  discharged 
from  his  engagements,  because  the  breaking  up 
of  the  voyage  was  his  own  act,  and  a  debtor 
cannot,  by  his  own  act,  discharge  himself  of 
his  obligation."  The  judgment  in  the  court 
below  was  conformable  to  this  rule  of  the 
French  law  ;  and  the  rule  on  this  subject  in 
the  English  law  does  not,  as  I  apprehended, 
differ  from 'the  marine  law  of  France,  though 
I  have  not  met  with  any  adjudged  case  that  is 
in  point,  and  a  recent  Nitti  Prius  decision  looks 
strongly  the  other  way. 

In  Eaken  v.  Thorn  (Abbott,  3d  ed.,  444  ;  5 
Esp.  N.  P.,  6)  it  was  ruled  by  Lord  Ellenbor- 
ough,  that  if  a  ship  be  not  seaworthy  when  she 
sails,  and  the  voyage  is  lost  by  that  means,  the 
seamen  cannot  recover  their  wages ;  for  the 
rule  is  general,  that  the  ship  must  perform  her 
voyage  to  entitle  the  seamen  to  wages,  and  the 
neglect  of  the  owner,  in  sending  out  an  unsea- 
worthy  ship,  might  be  the  object  of  a  special 
action  on  the  case.  Whether  the  loss  of  freight, 
by  reason  of  the  want  of  seaworthiness  in  the 
vessel,  forms  one  of  the  exceptions,  I  am  not 
prepared  to  say  ;  but  the  rule  that  the  voyage 
must  be  performed,  is  certainly  not  universal, 
and  without  exception.  A  voyage  lost  by  the 
fraud  or  misconduct  of  the  master,  and  that  so 
palpable  as  not  to  be  denied,  is  not  within  the 
reason  of  the  maxim  that  freight  is  the  mother 
of  wages.  The  policy  of  the  rule  was  well 
and  distinctly  assigned  in  a  case  in  1  Sid.,  179, 
where  it  was  held  that  if  the  ship  perish  by 
tempest,  enemies,  fire,  &c.,  the  mariners  lose 
their  wages  ;  "  for  if  the  mariners  were  to  have 
their  wages  in  those  cases,  they  would  not  use 
their  endeavors,  nor  hazard  their  lives  for  the 
safety  of  the  ship."  The  counsel  for  the  plaint- 
iff, in  the  case  of  Abernethy  v.  Landale(I)oug., 
539),  stated  it  to  have  been  held,  that  if  a  ship 
be  seized  for  debt,  or  for  having  contraband 
goods  on  board,  the  sailors  had  a  right  to  their 
wages  up  to  the  time  of  the  seizure.  What 
decision  or  authority  was  alluded  to  does  not 
appear  ;  but  this  is  undoubtedly  the  settled 
doctrine  in  the  treatises  on  the  English  marine 
law.  In  "  the  discourse  of  owners  and  mas- 
522*]  ters  of  ships  and  *mariners,"  contained 
in  the  "sea  laws,"  p.  457,  it  is  stated,  as  the 
rule  of  law,  that  "  if  a  ship  happens  to  beseiz 
ed  for  debt,  or  otherwise  to  become  forfeited, 
the  mariners  must  receive  wages,  unless  in 
some  cases  where  the  wages  are  forfeited  as 
well  as  the  ship ;  as  if  they  have  letters  of 
marque,  and  instead  of  that,  they  commit 
piracy,  by  reason  of  which  there  ensues  a  for- 
<>90  * 


feiture  of  all.  But  lading  prohibited  goods  on 
board  a  ship,  as  wool  and  the  like,  though  it 
subjects  the  vessel  to  a  forfeiture,  yet  it  does 
not  deprive  the  mariner  of  his  wages  ;  for  the 
mariners  having  honestly  performed  their 
parts,  the  ship  is  tacitly  obliged  for  their 
wages."1  The  same  doctrine  is  maintained  in 
Malynes'  Lex  Mercatoria,  p.  105,  and  in  the 
collection  of  sea  laws  annexed  to  Malynes. 

We  may,  therefore,  consider  this  as  a  rule 
of  the  marine  law.  both  in  France  and  En- 
gland. 

The  act  of  the  master,  in  sailing  to  the  Isle 
of  France,  with  articles  contraband  of  war, 
under  the  pretense  of  a  want  of  water,  was  a 
fraudulent  act.  and  from  the  testimony  in  the 
case,  there  is  every  reason  to  conclude  that  tliis 
was  the  original  destination  of  the  ship,  known, 
to  the  owner,  though  concealed  from  the  sea- 
men. The  contract  entered  into  with  the  sea- 
men was  not  kept  in  good  faith,  *and,  [*52«5 
as  the  court  below  observed,  a  deceit  was  prac- 
tised upon  the  plaintiff.  The  ship  and  freight 
were  justly  lost  by  a  willful  violation  of  a  neu- 
tral duty  ;  and  the  plaintiff  below  had  the 
soundest  claim  upon  the  owner,  for  the  equit- 
able compensation  which  was  allowed  to  him. 

A  question  was  made  in  the  court  below, 
whether  the  other  seamen,  who  had  a  common 
interest  in  the  point  in  contest,  were  competent 
witnesses.  The  fact  would,  no  doubt,  work 
strongly  against  the  credit  of  their  testimony, 
and  they  had  been  held  incompetent  in  a  court 
of  admiralty.  (1  Peters'  Adm.  Dec.,  211.) 
But,  as  they  were  not  directly  interested  in  the 
event  of  the  suit,  they  were  competent  witnes- 
ses, by  the  rules  of  this  court. 

We  are,  therefore,  of  opinion  that  the  judg- 
ment below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 11  Johns.,  67 ;  9  Cow.,  166 ;  2  Denio,  613 ; 
66  Barb.,  243 ;  33  How.  Pr.,  419;  2  Hilt,,  60 ;  Blatchf. 
&  H.,  334 ;  Olcott,  320 ;  1  Mason,  53, 109 ;  2  Gall.,  175 ; 
1  Sum.,  344. 


READ  v.  MARKLE. 

Execution — Good*  Taken  On — Set  Aside — Tro- 
ver — Statute  of  Limitation  —  When  Com- 
menced to  Run 

Goods  were  taken  on  an  execution,  which  was- 
afterwards  set  aside  for  irregularity ;  an  action  of 
trover  was  brought,  and  the  defendant  pleaded  the 
statute  of  limitations.  It  was  held  that  the  execu- 
tion, being  irregular,  was  a  nullity,  and  that  the 
time  when  the  statute  began  to  operate  was  from 
the  first  taking  of  the  goods,  and  not  from  the  time 
when  the  execution  was  set  aside. 

Citation-3  Wills..  345. 

THIS  was  an  action  of  trover,  for  a  quantity 
of  wheat,  in  the  sheaf,  and  a  quantity  of 
hay.  The  declaration  was  entitled  of  Febru- 
ary Term,  1807,  and  alleged  the  conversion  to 
have  been  on  the  1st  November,  1802.  The 
defendant  pleaded  not  guilty,  and  the  statute 
of  limitations.  There  was  a  general  replica- 

1.— These  are  the  words  of  Molloy,  in  his  treatise 
de  Jure  Maritime  (Vol.  I.,  p.  354,  bk.  2,  ch.  3,  sec.  7). 

Roccus  seems  to  think  that  the  seamen  are  en- 
titled to  their  stipulated  wages,  if  the  voyage  is  not 
performed,  provided  they  have  been  guilty  of  no 
fault,  by  which  their  wages  would  be  forfeited.. 
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tion  to  the  second  plea,  and  issue  taken  there- 
on. 

The  cause  was  tried  at  the  Herkimer  Circuit, 
before  the  Chief  Justice,  the  30th  May,  1808. 

On  the  24th  August,  1799,  the  sheriff  of 
Herkiiner  County  took  the  property  in  ques- 
tion by  virtue  of  a  writ  of  fieri  facias,  issued 
out  of  this  court,  in  favor  of  one  Peter  Smith, 
against  the  present  plaintiff  and  one  William 
Tater,  and  having  sold  it,  paid  the  money  to 
the  defendant,  by  whose  order,  and  for  whose 
benefit,  the  sale  was  made.  It  appeared,  also, 
from  a  certified  copy  of  a  rule  entered  in  this 
court,  which  was  admitted  in  evidence, 
524*]  *that  on  the  14th  November,  1802,  the 
fieri  facias  above  mentioned,  and  all  the  pro- 
ceedings thereon,  so  far  as  related  to  the  money 
levied  for  the  use  of  the  defendant,  were  or- 
dered to  be  set  aside  for  irregularity.  Two 
objections  were  made  at  the  trial  on  the  part 
of  the  defendants. 

1.  That  the  statute  of  limitations  must  run 
from  the  time  when  the  property  was  taken 
and  sold  under  the  execution,  and  not  from 
the  time  it  was  vacated  ;  and  that  the  rule  for 
vacating  the  fieri  facias  ought  not  to  have  been 
admitted  in  evidence,  under  the  general  replica- 
tion, but  the  fact  should  have  been  replied  to 
specially.  The  judge  overruled  both  these  ob- 
jections, and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict. 

Mr.  Van  Vechten,  for  the  defendant.  The 
conversion  of  the  property  was  in  August, 
1799,  the  time  when  the  sheriff,  by  direction 
of  the  defendant,  sold  the  goods.  The  con- 
version is  the  gist  of  the  action.  The  statute 
of  limitations  ought,  therefore,  to  be  consid- 
ered as  beginning  to  operate  at  the  time  when 
the  plaintiff's  right  of  action  accrued.  Thus, 
in  an  analogous  case,  where  a  statute  required 
that  an  action,  against  any  person  acting  under 
the  revenue  laws,  should  be  commenced  with- 
in three  months  next  after  the  matter  or  thing 
done,  which  was  the  cause  of  the  action,  it 
was  held  that  the  limitation  commenced  from 
the  time  of  the  original  seizure  by  the  officer, 
though  a  suit  was  pending  in  the  Exchequer, 
as  to  the  right  of  seizure.  (2  H.  Bl.,  14;  2 
East,  254.)  The  execution,  having  been  set 
aside  for  irregularity,  must  be  considered  as 
void,  and  a  nullity  from  the  beginning.  (3 
Wils.,  345.)  It  is  the  same  as  if  no  execution 
had  ever  existed.  But  admitting  the  execu- 
tion to  be  merely  erroneous,  the  plaintiff  ought 
to  be  barred,  for  he  should  have  applied  at 
the  next  term  to  set  it  aside.  Setting  aside  the 
fieri  facias  for  irregularity  destroys  the  defense 
under  it. 

Again,  the  rule  of  court  ought  not  to  have 
been  received  in  evidence  under  the  general  rep- 
lication, but  should  have  been  specially  plead- 
525*]  ed.  The  statute  operates  in  all  *cases 
not  within  the  exceptions  (2  Wils.,  420);  and 
where  it  is  pleaded,  the  matter  which  is  to  take 

Solarium  nautce  debetur,  quando  navis  magister, 
ante  tempus conventimis  completum,  licentiam  el  de- 
dent,  aut  eum  in  terram  reliquerit  es  per  eum  sennre 
nan  steterit.  Item  debetur  nauta*  solarium  conven- 
tum  cum  magistrp  navis,  etiam  si  mapister  non  navi- 
get  ex  casu  fartuito,  et  sine  culpa  ipsius  magistri,  licet 
nauta  nonserviat,  etummodo  ipse  nauta  absque  licen- 
tia  magistru  n-avem  non  derelinquat.  De  nav.  et 
naulo.,  No.  43. 
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the  case  out  of  the  operation  of  the  statute 
must  be  specially  replied.  (2  Sellon,  468.) 

Mr.  Gold,  contra.  Courts  have  manifested 
a  disposition  to  prevent  the  operation  of  the 
statute  as  far  as  possible,  by  laying  hold  of 
slight  circumstances,  that  may  save  the  right 
of  the  plaintiff.  In  trover,  if  goods  are  left 
in  the  hands  of  another,  the  statute  of  limita- 
tions does  not  run  from  the  time  of  delivery, 
but  from  that  of  the  demand  and  refusal.  (1 
Esp.  Cas.,  20.)  The  cause  or  right  of  action 
must  be  complete  and  perfect  before  the  statute 
begins  to  operate.  (4  Bac.  Abr.,  474,  Limit., 
D.)  Thus,  where  a  person,  in  consideration 
that  another  would  deliver  him  a  deed,  prom- 
ises to  redeliver  it  on  request,  the  cause  of 
action  does  not  arise  on  the  promise,  or  delivery 
of  the  deed,  but  upon  the  refusal  to  redeliver 
it  after  the  request.  Until  the  execution  was 
set  aside,  the  plaintiff  could  have  no  right  of 
action.  If  a  party  sues  out  an  execution  on  a 
judgment,  after  a  year  and  a  day,  without  a 
previous  scire  facias,  no  action  of  trespass  lies 
against  him,  for  the  process  is  held  voidable 
only.  (3  Caines,  270,  271.)  Process  may  be 
considered  as  void  or  voidable,  according  to 
the  circumstances  of  the  case,  and  for  different 
purposes.  It  may  be  considered  as  voidable, 
so  as  to  enable  a  party  to  defend  himself 
against  the  irregularity,  without  its  being  a 
nullity,  as  it  regards  the  statute  of  limitations. 

The  doctrine  as  to  the  replication  is  not  ap- 
plicable to  torts ;  but  if  it  should  be  so  con- 
sidered, the  plaintiff  ought  to  be  allowed  to 
amend. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

It  is  expressly  stated  in  the  case,  that  the 
execution  was  set  aside  for  irregularity  ;  if  so, 
this  case  is  not  distinguishable  from  that  of 
Parsons  v.  Lloyd  (3  Wils. ,  345).  In  that  case 
the  court  distinguished  between  erroneous  and 
irregular  process  ;  the  latter  they  held  to  l>e 
void  and  a  nullity  from  the  beginning  ;  that, 
under  the  first,  a  party  might  justify  until  it 
be  reversed,  but  not  under  an  irregular  process, 
because  it  was  his  own  fault  that  it  was  irreg- 
ular and  void  at  first.  The  execution  issued 
in  favor  *of  Smith  and  Tater,  against  [*526 
the  plaintiff,  being  admitted  to  be  irregular 
and  unexplained,  is  to  be  considered  as  void. 
The  plaintiff's  action,  therefore,  accrued  when 
the  goods  were  first  taken  :  and  the  plaintiff, 
having  delayed  to  bring  a  suit  within  six  years 
from  the  time  of  the  trespass,  is  undoubtedly 
barred  by  the  statute.  We  forbear  to  consider 
the  other  point,  because  it  is  unnecessary  to  the 
decision  of  the  cause.  The  defendant  is  en- 
titled to  a  new  trial,  with  costs  to  abide  the 
event  of  the  suit. 

New  trial  granted. 
Cited  in— 1  Cow.,  736 ;  6  Barb.,  441 ;  6  How.  Pr.,  253. 

The  principle  that  the  seaman  is  entitled  to  his 
full  wages,  though  he  does  not  perform  the  voyage, 
when  the  defect  of  service  is  not  imputable  to  his 
fault,  or  where  the  loss  of  the  ship  or  service  is  ow- 
ing- to  the  fault  or  misconduct  of  the  owner,  is  re- 
cognized by  Judge  Peters,  in  several  cases  which 
came  before  him  in  the  District  Court  of  Pennsyl- 
vania. Peters'  Adm.  Dec.,  Vol.  I.,  p.  118,  122,  193, 
376,  and  note,  p.  481. 
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CLOSE  t>.  GILLESPEY. 

Warrant  of  Attorney  —  Judgment  on — Omis- 
sion*—  Amendment  of  Record  —  Nunc  pro 
Tune. 

A  Judgment  had  been  entered  upon  a  warrant  of 
attorney,  and  the  same  was  regularly  signed  and 


docketed ;  but  by  th 
t ho  plea  of  the  defen 
the  name  of  the  def 
the  record.  The  plal 
rd,  mine  prit  tun 


in-e  of  the  attorney, 
iant  was  not  signed,  nor  was 
•ndant's  attorney  inserted  in 
itiff  was  allowed  to  amend  the 


The  court  are  of  opinion  that  the  motion 
ought  to  be  granted. 

Rule  granted. 

Cited  in-3  Cow.,  58;  3  Wend.,  40 ;    10  Wend.,  543 ; 

8  Wend.,  678;  18  Wend.,  92;    10  Paige,  381;  a  Sand. 

;h.,  164 ;  58  N.  Y.,  599 ;  67  N.  Y.,  202 :  21  Hun,  511 ;  1 
Barb.,  52;  12  Barb.,  378;  3  How.  Pr.,  212;  4  How. 
Pr.,  18 ;  52  How.  Pr.,  161 :  56  How.  Pr.,  11 ;  8  Abb. 
Pr.,  162 ;  43  Super.,  529 ;  2  Story.  601 ;  108  Mass..  38. 


ii-uuiu,  M..M,   ,,!,,  .....  ,  though  a  subsequent  judg- 
ment had  been  entered  up  against  the  defendant, 
on  which  a  preference  was  claimed. 
Citations— 1  Cai.,  9  ;  4  Bun-.,  2449. 

A  JUDGMENT  had  been  entered  up,  in  this 
cause,  on  a  warrant  of  attorney.  The 
judgment  was  regularly  signed  and  docketed  ; 
but,  through  mistake,  the  name  of  the  defend- 
ant's attorney  was  not  signed  to  the  plea  filed 
with  the  other  papers,  nor  was  his  name  in- 
serted in  the  roll.  Execution  had  been  issued 
by  the  plaintiff,  and  also  by  one  Mancius,  who 
had  obtained  a  subsequent  judgment  against 
the  defendant.  Both  executions  were  delivered 
to  the  sheriff,  and  each  claimed  a  preference ; 
but  the  plaintiff's  execution  was  first  received 
by  the  sheriff. 

A  motion  was  made,  on  behalf  of  the  plaint- 
iff, to  amend  the  record,  nunc  pro  tune,  by 
adding  the  name  of  the  defendant's  attorney  to 
the  plea  on  file,  and  by  inserting  it  in  the 
record. 

Messrs.  P.  8.  Lush,  Foot,  and  Skinner,  for 
the  plaintiff,  cited  1  Strange,  114,  445,  641  ;  4 
Burr.,  2446  ;  1  Saund.,  247  ;  3  Caines,  267. 

Messrs.  Henry  and  Van  Vechten,  contra. 

SPENCER,  /.,  delivered  the  opinion  of  the 
court : 

There  can  be  no  doubt  that  an  amendment 
is  proper,  and  ought  to  be  granted;  but  whether 
nunc  pro  tune,  so  as  to  give  a  preference  to  the 
plaintiff's  execution,  is  the  question. 
o27*J  *In  the caseof  Seamanet  al.  v.  Drake 
(1  Caines,  9)  this  court  ordered  an  amendment 
to  be  made  nunc  pro  tune,  in  a  judgment,  after 
the  lapse  of  several  terms,  where  the  clerk 
who  taxed  the  costs  had  neglected  to  sign  the 
roll,  he  having  regularly  docketed  the  judg- 
ment, and  this  was  against  bail.  It  was  done 
on  the  principle  that  the  omission  proceeded 
from  an  officer  of  the  court.  So  the  Court 
of  King's  Bench  in  England  have  permitted 
amendments,  rendered  necessary  by  the  mis- 
take of  one  of  their  attorneys.  (4  Burr.,  2449.) 
1  cannot  discover  any  difference,  as  to  the 
allowing  of  an  amendment,  whether  the  mis- 
take has  happened  through  the  omission  of  an 
attorney,  or  by  that  of  the  clerk.  Both  are 
equally  officers  of  the  court. 

In  the  present  case,  the  judgment  having 
been  docketed,  Mancius  had,  in  legal  intend 
ment,  notice  of  it,  and  it  does  not  appear  tha 
his  debt  has  been  contracted  since  the  entry  of 
Close's  judgment.  Had  error  been  brought 
there  might  have  been  more  doubt.  I  cannot 
perceive  that  Mancius  has  any  right  to  avai 
himself  of  the  irregularity  which  has  inter 
vened.  Nor  can  I  perceive  that  our  right  to 
amend,  in  case  of  the  mistake  of  one  of  our 
officers,  is  to  be  controlled  by  the  effect  which 
may  be  produced  in  another  case.  All  amend 
ments  affect,  more  or  less,  third  persons. 
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Bond  —  Time    of    Performance  —  Enlargement 
by  Parol  Evidence  —  Practice. 

The  time  of  the  performance  of  the  condition  of 
a  bond  may  be  enlarged  by  a  parol  agreement  of  the 
mrties  ;  and  where  certain  acts  were  done  by  the 
obligor,  amounting  to  a  substantial,  though  not  to 
a  literal  performance  of  the  condition,  it  was  held 
;hat  evidence  of  a  parol  agreement  of  the  obligee,  to 
waive  any  further  performance,  was  admissible. 

Where  the  cause  of  action  is  trifling,  and  the 
jlaintiff  recovers  only  nominal  damages,  the  court 
will  not  set  aside  a  verdict  for  the  misdirection  of 
the  judge,  if  the  plaintiff  will  elect  to  discontinue, 
without  costs. 

Citations—  1  Roll.  Abr.,  453,  pi.  5;  2  Hen.  VI..  37  Y. 
B.;  1  Esp.,  35  ;  1  Strange,  535  ;  Doug.,  661  ;  1  Johns. 
Cas.,  23  ;  3  Johns.,  241  ;  2  Salk.,  648  ;  1  Burr..  11,  54  ;  2 
T.  R.,  4  ;  3  East,  455;  8  East,  a52  ;  8  Ves.,  Jun.,  169. 


was  an  action  of  debt  on  a  bond,  dated 
J.  the  3d  November,  1805,  to  which  there  was 
the  following  condition  :  "  that  if  the  said  Elias 
Gilbert,  his  heirs,  &c.,  shall,  by  the  1st  day  of 
January  next,  procure,  or  cause  to  be  procured 
and  delivered  to  the  said  J.  F.,  or  his  heirs, 
&c.  ,  free  from  any  expense  or  cost,  a  certain 
mortgage  and  bond,  given  by  the  said  J.  F.  to 
one  Isaiah  Gilbert,  bearing  date  the  25th  March, 
1806,  for  the  sum  of  $500,  and  also  discharge 
the  same  from  the  record  of  the  said  county  ;" 
then,  &c.  The  defendant  pleaded  the  general 
issue,  with  notice  of  special  matter,  to  be  of- 
fered in  evidence  at  the  trial. 

The  cause  was  tried  at  the  Oneida  Circuit, 
on  the  6th  of  June,  1808,  before  the  Chief 
Justice.  At  the  trial  the  defendant  offered  to 
prove  that  on  the  20th  December,  1806,  he 
procured  the  bond  and  mortgage  mentioned  in 
the  condition  of  the  bond,  on  which  the  pres- 
ent action  was  brought,  and  on  the  same  day 
tendered  them  to  the  plaintiff,  and  offered  to 
do  any  act  which  he  should  require,  for  the 
further  discharge  of  the  bond  and  mortgage, 
and  the  plaintiff  not  being  advised  what  fur- 
ther acts  were  necessary  to  be  done  by  the  de- 
fendant, in  order  to  discharge  the  bond  and 
mortgage,  agreed  that  the  defendant  might 
deposit  the  same  with  one  JudsonCurtiss,  with 
whom  the  plaintiff  agreed  to  deposit  the  bond 
given  by  the  defendant,  which  were  to  be  de- 
livered to  the  respective  parties  as  soon  as  the 
defendant  should  perform  such  further  direc- 
tions as  the  plaintiff  should  give  to  the  said 
Curtiss,  relative  to  the  discharge  of  the  mort- 
gage ;  that,  in  pursuance  of  this  agreement, 
the  defendant,  on  the  1st  January,  1807,  de- 
posited the  bond  and  mortgage  with  Curtiss, 


NOTE.— Enlargement   of  time  of  performance  of 
written  contract  fry  parol. 
See  Keating  v.  Price,  1  Johns.,  22,  note. 
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but  the  plaintiff  did  not  deposit  the  defendant's 
bond  with  him,  or  give  any  further  directions 
as  to  the  bond  and  mortgage. 
529*]  *The  defendant  further  offered  to 
prove  that  the  plaintiff  agreed,  on  the  20th 
December,  1806.  that  the  defendant  might  de- 
posit the  bond  and  mortgage  with  Curtiss,  any 
time  before  the  1st  June,  1807 ;  that  soon 
after  the  3d  November,  1806,  and  before  any 
money  was  due  on  the  mortgage,  the  plaintiff 
surrendered  the  deed  he  had  received  for  the 
mortgaged  premises  from  Isaiah  Gilbert  (to 
whom  the  mortgage  was  given  for  the  original 
consideration  money)  to  him,  and  that  I.  G., 
by  request  of  the  plaintiff,  and  pursuant  to  an 
agreement  between  the  plaintiff  and  one  Seely, 
for  the  sale  of  the  premises,  conveyed  the  prem- 
ises to  Seely,  who  preferred  that  mode  of  con- 
veyance to  receiving  a  deed  from  the  plaint- 
iff ;  by  which  arrangement,  made  between  all 
the  parties,  the  mortgage  was  satisfied,  and  the 
plaintiff  devested  of  all  interest  in  the  mort- 
gaged premises,  and  could  not  be  prejudiced 
by  the  bond  and  mortgage,  which,  however, 
were  produced  and  offered  to  be  delivered  to 
the  plaintiff  at  the  trial.  All  this  evidence 
Was  overruled  by  the  judge,  as  matter  of  de- 
fense, but  was  allowed  to  go  to  the  jury,  in 
mitigation  of  damages. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  for  six  cents 
damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Gold,  for  the  defendant.  It  was  compe- 
tent to  the  defendant  to  set  up  the  parol  agree- 
ment, to  enlarge  the  time  of  performing  the 
condition  of  the  bond,  or  to  waive  its  perform- 
ance altogether.  No  objection,  as  to  surprise, 
could  be  made,  as  the  whole  agreement  was 
stated  in  the  notice  annexed  to  the  plea.  (1 
Esp.  Cas.,  35;  see,  also,  Keating  v.  Price,! 
Johns.  Cas.,  22;  1  Vernon,  240  ;  Ves.,  376.) 
Where  one  party  covenants  to  perform  a  cer- 
tain thing,  and  the  other  stops  him,  or  pre- 
vents the  performance,  it  is  sufficient ;  he  need 
not  proceed  further.  (Doug.,  694;  1  Term 
Rep.,  638,  545.)  A  tender  to  perform,  in  such 
case,  is  equivalent  to  a  performance,  and 
no  action  will  lie  for  a  breach  of  the  cove- 
nant. 

53O*]  *The  plaintiff,  then,  had  no  right  to 
recover  for  the  breach  of  a  condition,  the  per- 
formance of  which  was  waived  by  his  own 
act,  and  from  the  nonperformance  of  which 
he  had  suffered  no  damage  whatever.  There 
was  a  misdirection  of  the  judge,  and,  though 
the  damages  are  trifling,  there  ought  to  be  a 
new  trial. 

In  the  case  of  Witeon  v.  Rastatt  (4  Term 
Rep. ,  753  ;  but  see  ante,  239,  Hyatt  v.  Wood) 
Lord  Kenyon  decided  that  a  new  trial  was 
never  refused  where  there  had  been  a  misdi- 
rection or  mistake  of  the  judge. 

Mr.  Platt,  contra,  insisted  that  this  was  an 
attempt  to  defeat  a  bond  by  a  mere  parol  and 
executory  agreement,  which  could  never  be 
done.  Accord  and  satisfaction  is  the  only 
bar.  A  mere  accord,  or  executory  agreement, 
is  no  bar.  (1  Bac.  Abr.,  43.)  The  plaintiff's 
right  of  action  on  the  bond  was  perfect  at 
law  ;  and  the  special  matter  offered  in  evi- 
dence could  only  go  in  mitigation  of  damages. 
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The  notice  of  the  agreement  was  also  defect- 
ive, and  not  according  to  the  statute,  which 
intended  that  such  notices  should  be  as  ex- 
plicit and  certain  as  a  special  plea,  so  that  the 
opposite  party  might  come  prepared  to  meet 
it.  It  did  not  appear  that  the  mortgage  had 
been  cancelled  as  the  act  requires. 

As  the  damages  were  nominal,  the  court  will 
not  grant  a  new  trial,  for  it  has  been  repeated- 
ly decided  that  where  the  cause  of  action  is 
trivial,  a  second  trial  will  not  be  granted.  (1 
Johns.  Rep.,  287;  3  Johns.  Rep.,  239;  1 
Johns.  Cases,  250-255.) 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  first  question  presented  by  this  case  in, 
whether  the  facts  set  forth  in  the  notice,  under 
the  defendant's  plea,  afford  a  valid  defense  to 
the  present  suit.  I  am  inclined  to  think  that 
they  do.  The  condition  of  the  bond  substan- 
tially is,  that  the  defendant  should,  by  a  cer- 
tain day,  procure  and  deliver  to  the  plaintiff  a 
bond  and  mortgage  which  he  had  given  to 
Isaiah  Gilbert,  and  to  discharge  the  same  from 
the  record.  The  defendant,  within  the  time 
limited,  did  procure  the  bond  and  mortgage, 
and  tendered  and  offered  them  to  the  plaint- 
iff ;  and  did,  also,  offer  to  do  whatever  the 
plaintiff  should  require  for  the  further  dis- 
charge of  the  bond  and  mortgage,  or  the  rec- 
ord thereof;  but  the  plaintiff,  *not  [*531 
knowing  at  that  time  what  was  further  nec- 
essary, did  discharge  the  defendant  from  the 
strict  and  literal  performance  of  the  bond, 
and  entered  into  another  engagement  respect- 
ing the  further  proceedings.  The  plaintiff's 
conduct  can  be  viewed  in  no  other  light  than 
as  a  waiver  of  a  compliance  with  the  condition 
of  the  bond,  so  far  as  it  related  to  a  discharge 
of  the  mortgage  on  record  ;  and  I  see  no  in- 
fringement of  any  rule,  or  principle  of  law,  in 
permitting  parol  evidence  of  such  waiver.  It 
is  a  sound  principle,  that  he  who  prevents  a 
thing  being  done,  shall  not  avail  himself  of 
the  nonperformance  he  has  occasioned.  Had 
not  the  plaintiff  dispensed  with  a  further  com- 
pliance with  the  condition  of  the  bond,  it  is 
probable  that  the  defendant  would  have  taken 
measures  to  ascertain  what  steps  were  requi- 
site to  get  the  mortgage  discharged  of  record, 
and  would  have  literally  complied  with  the 
condition  of  the  bond.  We  find  the  rule  above 
alluded  to  recognized  in  ancient  as  well  as  in 
modern  decisions.  Thus,  where  the  condi- 
tion of  a  bond  was  to  raise  a  mill,  the  obligor 
came  to  the  obligee,  and  told  him  every- 
thing was  ready  to  erect  the  mill,  and  asked 
him  when  he  would  have  him  come  and  put 
it  up ;  the  obligee  answered  that  he  would 
not  have  it,  and  discharged  him  entirely  of 
the  erecting  of  the  mill,  and  that  was  held  suf- 
ficient to  excuse  him  from  the  performance. 
(1  Roll.  Abr.,  453,  pi.  5;  Year  Book,  2  Hen. 
VI.,  37.) 

So,  also,  in  an  action  of  covenant  upon  a 
charter-party,  for  demurrage,  where  it  ap- 
peared that  the  ship  owner  had  waived  all 
claim  to  demurrage,  and  consented  that  the 
time  should  be  enlarged  within  which  the  car- 
go was  to  be  discharged,  Lord  Kenyon  said, 
that  if  the  matter  had  been  properly  pleaded, 
it  would  have  'been  a  good  and  legal  defense 
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against  any  claim  for  demurrage.     (1   Esp. 
Oas.,  85.) 

Upon  the  same  i)rinciple,  it  is  held  that  a 
tender  and  refusal,  or  waiver  (which  musi  ;i! 
ways  rest  in  parol),  is  equivalent  to  an  actual 
performance  (1  Stra.,  585;  Doug.,  661);  and 
in  Keating  v.  Price  (1  Johns.  Cas.,  28)  this 
332*]*court  allowed  evidence  of  parol  agree- 
ment to  enlarge  the  time  of  performance  of  a 
written  contract. 

There  was.  accordingly,  a  misdirection  at 
the  trial,  in  overruling  the  testimony  offered 
as  a  defense  to  the  suit ;  but  as  the  recovery  is 
but  nominal,  and  the  only  contest  now  is  re- 
specting the  costs  of  the  suit,  it  cannot  be  ad- 
visable that  there  should  be  a  new  trial,  mere- 
ly to  give  the  defendant  an  opportunity  to 
obtain,  by  a  verdict,  the  costs  already  accrued, 
together  with  the  costs  of  such  new  trial.  It 
appears,  therefore,  to  be  proper  that  the  mo- 
tion for  a  new  trial  should  be  granted,  with 
this  proviso,  that  the  plaintiff  may  elect,  by 
the  first  day  of  the  next  term,  to  discontinue 
without  costs. 

The  court  has  frequently  decided  (ante,  241, 
and  the  cases  there  referred  to)  that  it  would 
not,  upon  any  strictly  legal  or  technical  ob- 
jection, taken  by  the  party  moving,  set  aside 
a  verdict  or  nonsuit,  and  grant  a  new  trial, 
when  there  could  be  no  other  object  in  view 
than  to  obtain  nominal  damages.  Two  of  the 
cases  there  referred  to  were  actions  of  trespass, 
but  the  same  principle  applies  to  this  case ; 
and  if  the  plaintiff  will  abandon  the  verdict  he 
has  obtained,  it  cannot  be  fit  or  discreet  to  add 
the  trouble  and  expense  of  a  new  trial,  in  or- 
der to  give  the  defendant  the  benefit  of  a  ver- 
dict with  costs.  The  English  courts  exercise 
their  discretion  on  the  subject  of  new  trials, 
under  the  same  rules. 

In  Deerly  v.  Duchess  of  Mazarine  (2  Salk., 
646)  the  court  refused  to  grant  a  new  trial, 
though  the  verdict  was  clearly  against  law, 
because  they  held  it  to  be  agreeable  to  the  jus- 
tice of  the  case. 

In  Maci'ow  v.  Hull  (I  Burr.,  11)  the  defend- 
ant obtained  a  verdict  directly  against  evi- 
dence and  the  strict  point  of  law,  but  the 
court  would  not  interfere,  because  the  tres- 
pass was  trifling  and  frivolous,  and  the  dam- 
ages only  nominal ;  and  in  another  case,  soon 
after  (1  Burr. ,  54),  Lord  Mansfield  held  that  a 
new  trial  ought  not  to  be  granted,  to  gratify 
litigious  passions,  upon  every  point  of  sum- 
mum  jus.  These  were  cases  where  the  jury 
533*]  had  disregarded  *the  evidence,  and  the 
law  arising  on  it ;  but  the  same  reason  and  the 
same  rule  apply  where  the  misdirection  of  the 
judge  had  influenced  the  verdict.  It  is  not 
the  source  from  whence  the  mistake  originates, 
but  the  equity  of  the  verdict  in  the  one  case, 
and  the  trifling  and  vexatious  object  of  the 
new  trial  in  the  other,  that  prevents  the  inter- 
ference of  the  court 

In  Edmunson  v.  Machell  (2  Term  Rep. ,4)  the 
Court  of  King's  Bench  decided  that  they 
v/ould  not  grant  a  new  trial  on  a  technical  ob- 
jection, in  point  of  law,  to  the  direction  of  the 
judge,  when  they  saw  justice  had  been  done, 
though  the  misdirection,  in  that  instance, 
clearly  swayed  the  jury.  When  a  question  on 
a  misdirection  arises,  the  first  inquiry  is, 
whether  it  was  in  a  material  point,  and  affect- 
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ed  the  merits  of  the  case.  The  court  always 
makes  this  inquiry  (8  East,,  455 ;  8  East,  852), 
and  they  are  bound,  in  the  exercise  of  sound 
discretion,  so  to  do  ;  otherwise,  there  would 
be  no  end  to  new  trials,  and  the  remedy  would 
be  worse  than  the  disease.  "Is  the  court  nec- 
essarily to  grant  a  new  trial,"  says  Lord  Ch.  El- 
den  (8  Vesey,  Jun.,  169),  "if  material  evidence 
was  rejected;  or  is  it  not  at  liberty,  supposing 
it  material,  to  consider  in  what  degree  it  is  so; 
and  whether  the  materiality  is  such  that,  be- 
cause it  was  rejected,  a  new  trial  must  be 
granted?"  We  think,  therefore,  that  a  new 
trial  ought  not  to  be  granted,  if  the  plaintiff 
will  waive  the  verdict. 

Rule  granted  conditionally. 

Alteration  hy  parol,  of  sealed  instrument— Exten- 
sion of  time  >>f  performance.  Distinguished— 8  Johns., 
193 ;  9  Johns.,  117 ;  56  N.  Y.,  352. 

Cited  in— 5  Cow.,  498 ;  7  Cow.,  50 :  2  Wend.,  404, 591 ; 
6  Wend.,  296;  11  Wend.,  30;  12  Wend.,  412;  13  Wend., 
74;  24  N.  Y.,  369;  30  N.  Y.,  307  ;  1  Hun,  553;  1  Barb., 
338 ;  4  Barb.,  623 ;  12  Barb.,  370 :  5  Duer,  206 ;  1  Hall, 
364 ;  3  Rob.,  16,  456 ;  4  T.  &  C.,  Ill ;  22  How.  U.  8.,  42 ; 
34  N.  Y.  L.,  126 ;  19  Wis.,  444 : 121  Mass.,  107 ;  45  Wis.,  54. 

Conditwn  pretedent,when  and  how  performance  of 
waived.  Cited  in— 6  N.  Y.,  307 ;  UN.  Y.,  33  ;  79  N. 
62 ;  20  Barb.,  487, 515 ;  25  Barb.,  252 ;  27  Barb.,  76 ;  13 
Abb.  N.  S.,  140;  8  Daly,  140;  4  Duer,  292;  2  Hall,  171, 
490 ;  33  Super.,  367 ;  2  T.  &  C.,  257 ;  55  Mo.,  407. 

,  New  trial.  Cited  in— 10  Johns..  452 ;  3  Wend.,  40 ; 
12  Wend.,  47 ;  18  Wend.,  563 ;  65  Barb.,  351 ;  1  Sawy., 
488. 

Whatever  will  discharge  surety  in  equity  will  dis- 
charge him  injkiw.    Cited  in— 11  Barb.,  164. 


*BRUCE  AND  BRUCE  v.  PEARSON.  [*534 

Order  for   Goods — Different  Quantity  Sent  on 
Different  Terms — Loss. 

If  a  person  send  an  order  to  a  merchant,  to  send 
him  a  particular  quantity  of  goods  on  certain  terms 
of  credit,  and  the  merchant  sends  a  less  quantity  of 
foods,  at  a  shorter  credit,  and  the  goods  sent  are 
lost  by  the  way,  the  merchant  must  bear  the  loss, 
for  there  is  no  contract,  express  or  implied,  between 
the  parties. 

THIS  was  an  action  of  assumpsit,  for  goods 
sold  and  delivered.     The  cause  was  tried 
at  the  last  sittings  in  New  York,  before  Mr. 
Justice  Van  Ness. 

On  the  llth  December,  1805,  the  defendant, 
who  resides  at  Albany,  wrote  a  letter  to  the 
plaintiffs,  who  are  merchants  in  the  city  of 
New  York,  as  follows : 

"  A  LEAK  Y,  llth  December,  1805. 
"Gent.: 

"Should  you  find  it  perfectly  agreeable  to 
yourselves  (not  otherwise),  you  can  send  me 
by  any  sloop,  provided  you  think  the  river 
will  keep  open,  the  goods  I  have  noted  at  foot, 
and  payable  the  15th  May  next.  If  you  think 
the  time  too  long  you  need  not  send  them." 

The  goods  mentioned  were,  "  6  hogsheads 
rum  ;  1  hogshead  sugar ;  1  pipe  gin  ;  1  pipe 
brandy  ;  4  quarter-chests  hyson-skin  tea  ;  20 
or  40  small  boxes  pipes,  if  low  ;  10  barrels 
codfish." 

The  plaintiffs,  on  the  21st  December,  1805, 
shipped  on  board  of  a  sloop,  for  the  defend- 
ant, "3  hogsheads  rum;  1  pipe  brandy;  2 
chests  tea ;  1  hogshead  sugar,  and  1  pipe  of 
gin."  At  the  bottom  of  the  bill  were  these 
words:  "At  three  months  :  interest  after,  till 
paid." 
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They  also  wrote   to  the  defendant  as  fol- 
lows : 
"  Dear  Sir  : 

"  Your  much  esteemed  favor  of  the  llth 
inst.  we  only  received  on  the  19th.  We  were 
much  at  a  loss  to  know  how  to  act ;  we,  how- 
ever, have  calculated  to  risk  the  getting  up. 
-and  have  reduced  the  order,  and  shippea  per 
the  Fair  Play,  as  on  the  other  side." 

The  vessel  having  the  goods  on  board  (the 
river  being  much  obstructed  with  ice)  was, 
during  her  passage,  cast  away,  and  part  of  the 
goods  wholly  lost.  The  master,  on  the  8th 
•January,  1806,  having  left  the  vessel,  went  to 
Albany,  and  delivered  the  letter  of  the  plaint- 
o«55*J  iffs  to  the  defendant,  *who,  having 
read  it,  said  that  he  did  not  consider  the  goods 
•as  his,  as  the  plaintiffs  had  not  sent  all  the 
goods  ordered,  nor  on  the  terms  proposed.  On 
the  same  day  the  defendant  wrote  to  the 
plaintiffs,  informing  them  that  the  vessel  was 
•ashore,  and  that  he  did  not  consider  the  goods 
•at  his  risk,  and  advising  them  to  give  direc- 
tions for  their  preservation,  offering,  if  the 
plaintiffs  considered  him  as  liable,  to  leave  the 
•question  to  be  decided  by  arbitrators. 

The  goods  were  charged  at  the  market  price 
•of  goods  at  three  months  credit. 

The  plaintiffs  offered  to  prove  that  the  de- 
fendant had  frequently,  prior  to  the  llth  De- 
cember, 1804,  sent  orders  to  the  plaintiffs  for 
goods,  which  were  executed  only  in  part,  and 
;that  the  defendant  had  always  received  the 
goods  sent,  without  making  any  objection  ; 
-and  that  it  was  a  general  usage  among  mer- 
chants in  the  city  of  New  York  to  send  to  their 
-customers  in  the  country  a  part  only  of  the 
goods  ordered  ;  but  this  evidence  was  objected 
to,  and  overruled.  The  judge  was  about  to 
order  the  plaintiffs  to  be  called,  when  the 
counsel  agreed  that  a  verdict  might  be  taken 
for  the  plaintiffs,  subject  to  the  opinion  of  the 
•court  on  a  case  containing  the  facts  above 
^stated  ;  and  that,  if  the  opinion  of  the  court 
should  be  in  favor  of  the  defendant,  a  nonsuit 
should  be  entered. 

The  case  was  now  argued  by  Messrs.  D.  B. 
Oc/den  and  Boyd  for  the  plaintiffs,  and 

Messrs.  P.  W.  Radcliff  and  J.  Radcliff  for  the 
-defendant. 

Per  Curiam.  The  order  sent  by  the  def  end- 
•ant  to  the  plaintiffs  was  for  6  hogsheads  of 
rum,  and  other  articles,  at  a  credit  of  six 
months  ;  and  the  plaintiffs  sent  only  3  hogs- 
heads, and  omitted  part  of  the  other  articles, 
charging  those  sent  at  a  credit  of  three 
months.  This  cannot  amount  to  a  Contract. 
There  is  no  agreement,  no  aggregatio  mentium 
"between  the  parties,  as  to  the  thing,  or  subject 
matter  of  the  contract.  The  defendant  wished 
•536*]  to  have  *the  whole  of  the  goods  ;  a 
part  of  them  might  be  of  no  use  ;  and  until  he 
-assented  to  receive  a  part  instead  of  the  whole, 
he  cannot  be  said  to  have  contracted  to  pay 
for  a  part ;  and  there  can  be  no  implied  as- 
•sumpsit  to  pay,  as  the  goods  sent  never  came 
to  his  hands. 

Judgment  of  nonsuit. 

Cited— 5  Wend.,  256 ;  10  N.  Y.,  472 ;  55  N.  Y.,  268 ;  10 
Hun.  229;  17  Wis.,  44. 
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HACKLE  Y,  Survivor,  &c., 

V. 

PATRICK,  Impleaded  with  HASTIE. 

Partnership  —  Dissolution — Adjustment  by  one 
Partner. 

If  one  partner,  who  is  authorized  to  adjust  the 
debt  due  from  the  copartnership,  after  Its  dissolu- 
tion, adjusts  an  account,  and  acknowledges  a  bal- 
ance to  be  due  from  the  copartnership,  this  ac- 
knowledgment will  not  bind  his  copartner. 

THIS  was  an  action  of  assumpsit,  for  goods 
sold   and    delivered,    money    lent,    and 
money  had    and    received.     The    cause  was 
tried  at  the  last  sittings  held  in  New  York. 

Patrick  and  Hastie  entered  into  copartner- 
ship in  1800,  and  carried  on  their  business  in 
the  city  of  New  York.  On  the  31st  Decem- 
ber, 1801,  they  dissolved  their  partnership, 
and  a  notice  of  the  dissolution  was  published 
in  the  gazettes  of  the  city,  in  the  following 
words :  "  Notice.  The  mercantile  concern, 
under  the  firm  of  Henry  Hastie  &  Co.,  expired 
on  the  31st  ultimo,  by  its  own  limitation.  All 
persons  having  any  unsettled  business  with 
them,  will  please  to  call  on  the  subscriber,  at 
No.  103,  Water  Street,  for  an  adjustment  of 
the  same.  In  future  the  business  will  be 
carried  on  by  Henry  Hastie. 

"HENRY  HASTIE. 

"January  7th,  1802." 

The  plaintiff  exhibited  an  account  against 
Henry  Hastie  &  Co.,  dated  April  11,  1804,  on 
which  was  indorsed  an  acknowledgment,  sub- 
scribed by  Henry  Hastie,  in  his  own  name,  as 
follows : 

"NORFOLK,  April  18,  1805. 

"  If  the  dates  in  the  within  account  are  cor- 
rect, antecedent  to  the  dissolution  of  the  co- 
partnership of  Henry  Hastie  &  Co.,  that  con- 
cern owes  Richard  S.  Hackley  &  Co.,  $1,034, 
*and  they  owe  me  $289.37,  which  [*537 
deduct  from  that  balance,  will  leave  Henry 
Hastie  &  Co.  in  their  debt,  principal,  $744.- 
37." 

The  counsel  for  the  defendant  objected  to 
this  acknowledgment,  as  evidence  to  charge 
the  defendant,  but  it  was  admitted  by  the 
judge.  The  defendants  counsel  then  insisted 
that  the  plaintiff  should  prove  that  the  dates 
in  the  account,  prior  to  the  dissolution  of  the 
copartnership  of  Henry  Hastie  &  Co.,  were 
correct  ;  but  the  judge  said  that  it  was  unnec- 
essary, as  the  burden  of  proof  lay  with  the 
defendant  to  show  their  incorrectness  ;  and 
that  the  acknowledgment  of  Hastie  of  the 
balance  on  that  account,  if  the  dates  were  cor- 
rect, was  conclusive  evidence  against  the  de- 
fendant in  the  cause. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  the  balance  there  stated,  and  the  interest 
thereon. 


NOTE.— Partnership  —  Dissolution  — Poirer  of  one 
partner  suhsequent  thereto. 

After  dissolution  of  a  partnership,  the  admissions 
of  one  partner  as  to  the  existence  of  a  debt  against 
the  firm  are  not  binding  upon  other  partners.  Glea- 
son  v.  Clark,  9  Cow.,  57 ;  Conery  v.  Hayes,  19  La. 
Ann.,  325 ;  Brady  v.  Hill.  1  Mo.,  315 ;  Yandes  v.  Le- 
f avour,  2  Black!.,  371 ;  Shelton  v.  Cocke,  3  Munf ., 
191 ;  Walden  v.  Sherburne,  15  Johns.,  409;  Hopkins 
v.  Banks,  7  Cow.,  650 ;  Baker  v.  Stackpoole,  9  Cow., 
419 ;  Brisban  v.  Boyd,  4  Paige,  17.  See,  also.  Pope 
v.  Risley,  23  Mo.,  185 ;  Burns  v.  McKenzie,  23  Cal.,101. 
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A  motion  was  now  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  for  the  misdirection 
of  the  judge. 

Mr.  Mulligan,  for  the  defendant,  con- 
tended that  it  had  been  repeatedly  decided 
that  the  power  of  one  partner  to  bind  the 
other  ceased  with  the  dissolution  of  the  partner- 
ship, and  that,  if  one  partner  could  not  give  or 
indorse  a  promissory  note,  in  the  name  of  the 
partnership,  after  its  dissolution,  he  could  not, 
for  the  same  reason,  by  his  acknowledgment 
of  an  account,  charge  his  copartner.  He  cited 
Lansing  v.  Qaine  £  Ten  Eyck  (2  Johns.  Rep., 
300);  8  Esp.  Cases,  108. 

Mr.  Golden,  contra,  insisted  that  it  would  be 
extremely  inconvenient  if  a  partner,  after  the 
dissolution  of  the  firm,  was  not  allowed  to  ad- 
just an  account,  and  bind  his  copartner  for  the 
balance  he  admitted  to  be  due.  It  is  true  that 
one  partner  cannot,  after  the  dissolution  of  the 
copartnership,  bind  his  copartner  by  a  new 
contract ;  but  where  he  is  expressly  authorized 
to  settle  the  debts  of  the  former  copartnership, 
he  mav  bind  his  partner  in  relation  to  such 
debts.  (1  H.  Bl.,  155.)  The  authority  of  Hastie 
was  not  only  implied  but  express,  and  Pat- 
538*]  rick  ought,  therefore,  to  be  *bound  by 
his  acts  in  relation  to  former  debts,  which  he 
was  empowered  to  adjust. 

Mr.  Wells,  in  reply,  was  stopped  by  the  court. 

Per  Curiam.     This  is  a  clear  case.     After  a 
dissolution  of  a  copartnership,  the  power  of 
one  party  to  bind  the    other    wholly  ceases. 
There  is  no  reason  why  his  acknowledgment 
of  an  account  should  bind  his  copartners  any  j 
more  than  his  giving  a  promissory  note  in  the  ! 
name  of  the  firm,  or  any  other  act.  The  plaint-  j 
iff  ought  to  have  produced  further  evidence  of  | 
the  debt ;  the  acknowledgment  of  Hastie  alone  ! 
was  not  sufficient  to  charge  Patrick. 

There  must  be  a  new  trial,  with  costs  to  abide  i 
the  event  of  the  suit. 

New  trial  granted. 

Reviewed— 24  Hun,  512. 

Cited  in— 6  Johns.,  269 ;  15  Johns.,  424 ;  3  Cow.,  623 ; 
4  Cow.,  494 ;  7  Cow.,  653;  9  Cow.,  59,  433 ;  15  Wend.,  i 
320 ;  18  Wend.,  502 ;  1  Hill,  576 ;  2  N. Y.,  530 ;  60  N.  Y.,  I 
525 ;  11  Hun,  35 :  3  Barb.,  533 ;  4  Barb.,  537 ;  1  Peters, 
372,  374 ;  2  McLean,  90 ;  3  Cranch  C.  C.,  100 ;  22  Ohio  i 
St.,  615. 


MONTGOMERY  r.  HASBROUCK  ET  AL. 

Action  not  Bailable — Ac  etiam  Clause — Joinder 
of  Defendants. 

In  an  action  not  bailable,  or  where  no  ac  etiam  j 
clause  is  inserted  in  the  writ,  any  number  of  de- 
fendants may  be  joined  in  one  writ,  and  the  plaintiff  ! 
may  afterwards  declare  against  those  brought . 
into  court,  severally,  or  against  some,  omitting  the  | 
others. 

A    CAPIAS  AD  RESPONDENDUMv;**  is- 1 
sued,  at  the  suit  of  the  plaintiff,  against 


.limn--  Hasbrouck,  Conrad  E.  Elmendorf, 
Daniel  Lewis,  and  seven  others,  to  answer  in 
a  plea  of  trespass,  returnable  at  the  last  May 
Term.  The  writ  contained  no  ac  etiam  clause, 
and  all  the  defendants,  except  Lewis,  having 
been  taken,  jlheir  appearance  was  indorsed  on 
the  writ,  as  is  usual,  where  defendants  are  not 
held  to  bail. 

A  declaration  was  filed  against  all  the  de- 
fendants, who  had  thus  indorsed  their  appear- 
atfce,  except  Conrad  E.  Elmendorf ;  and  a  de- 
fault and  interlocutory  judgment  was  after- 
wards duly  entered  for  want  of  a  plea. 

Mr.  C.  E.  Elmendorf,  for  the  defendants, 
now  moved  to  set  aside  the  proceedings  in  the- 
cause,  for  irregularity.  He  contended  that  there 
was  a  variance  between  the  writ  and  the  dec- 
laration, as  the  name  of  one  of  the  defendants 
taken  on  the  capias  had  been  omitted  in  the  dec- 
laration. He  cited  1  Sellon,  255  ;  2  Wils.,  85. 

Mr.  Slosson,  contra.  The  mode  of  proceed- 
ing by  bill  in  trespass,  is  derived  from  the 
practice  of  the  English  Court  of  King's  Bench, 
where  it  has  been  long  settled,  that  when  the 
*defendant  is  once  brought  into  court  [*53D 
by  the  process  in  trespass,  you  may  declare 
against  him  for  any  other  species  of  injury.  (1 
Tidd.,  13  ;  7  H.  VI.,  42  ;  22  H.  VI.,  24.)  The 
object  of  the  process  is  merely  to  bring  the 
party  into  court.  In  all  actions  not  bailable, 
or  where  the  cause  of  action  is  not  specified  in- 
the  writ,  the  plaintiff  may  proceed  against  all 
or  any  of  the  defendants  brought  into  court. 

In  the  case  of  Holland  v.  Johnson  (4  Term 
Rep.,  695)  the  Court  of  King's  Bench  in  En- 
gland decided  that  the  plaintiff  might  join 
four  defendants  in  one  writ,  and  sever  the  sub- 
sequent proceedings  against  them.  And  in 
Stables  v.  Ashley  et  al.  (i  Bos.  &  Pull.,  49),  in 
the  C.  B.,  the  court  said  that  they  would  not 
countenance  such  an  objection  as  is  now  made, 
unless  they  were  bound  by  the  strictest  author- 
ity ;  and  they  held  the  distinction  to  be,  be- 
tween process  bailable  and  not  bailable ;  and 
that  in  the  latter,  the  plaintiff  may  declare 
against  one  defendant,  though  several  are 
named  in  the  writ.  This  distinction  was  also- 
recognized  by  the  Court  of  King's  Bench  in 
the  case  of  Yardley  v.  Burgess  (4  Term  Rep., 
697,  note).  In  AUington  v.  Valtasor  (1  Com. 
Rep.,  74),  where  four  defendants  were  ar- 
rested on  the  latitat,  and  appeared  severally, 
Chief  Justice  Holt  held  that  the  plaintiff  might 
declare  against  them  severally. 

Per  Curiam.  Where  the  process  is  not  bail- 
able, or  the  cause  of  action  is  not  specified  in 
the  writ,  the  plaintiff  may  join  any  number  of 
defendants  in  the  writ,  and  declare  against 
them  severally.  There  can  be  no  inconvenience 
in  this  practice.  If  either  of  the  defendants  is 
not  declared  against,  and  he  wishes  to  get  rid 
of  the  action,  he  must  proceed  by  obtaining  a 


An  acknowleilycmenl  of  a  partnership  debt  and 
promise  to  pay  it  made  by  one  partner  after  dissolu- 
tion, will  not  enable  the  creditor  to  enforce  it 
against  the  co-partners  after  it  is  barred  by  statute 
of  limitations.  Whether  such  acknowledgment  is 
made  before  or  after  the  statute  has  run,  makes  no 
difference.  The  presumed  agency  of  partners  for 


each  partner  still  has  authority  to  dispose  of  part- 
nership property,  to  collect,  adjust,  and  pay  debts, 
and  give  proper  acquittances.  But  there  is  no- 
ground  for  presuming  a  power  to  make  new  promi- 
ses or  engagements  in  the  firm  name,  even  though 
they  only  change  without  increasing  prior  obliga- 


, . „„ tioris  of  the  firm.    Van  Keuren  v.  Parmelee,  2  N. 

each  other  continues  no  longer  than  the  necessity  Y.,  523,  overruling  previous  cases.  See  11  N.  Y.,  181,. 
for  it  exists,  and  for  most  purposes  the  necessity  |  et  xeq.)  (See,  also.  Reppert  v.  Colvin.  48  Pa.  St.,  248. 
ceases  with  the  termination  of  the  partnership.  I  An  to  necessity  for  notice  of  dixxnlvtion  and  what 
When  that  is  dissolved.it  may  be  presumed  that  |  sufficient,  see  Lansing  v.  Gaine,  2  Johns.,  300,  note. 

JOHNS.  REP..  3. 
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rule  against  the  plaintiff  to  declare  against  him, 
or  be  nonsuited. 

Rule  refused. 
Cited  in— 16  Johns.,  44 ;  8  Cow.,  112 ;  7  How.Pr.,  91. 


54O*]  *JACKSON,  ex  dein.  KENYON, 

v.  • 

VIRGIL. 

Affidavit — Not  Subscribed. 

If  an  affidavit  begins  with  the  deponent's  name, 
without  being  subscribed,  it  is  sufficient. 

Citatlon-3  Cai.,  190. 

MR.  HOPKINS  moved  for  an  attachment 
against  the  defendant  for  the  nonpayment 
of  costs.  The  affidavit,  on  which  the  motion 
was  founded,  was  not  signed  with  the  name  of 
the  party,  but  it  was  in  the  usual  form,  and 
had  the  jurat  of  a  proper  magistrate. 

Per  Curiam.  As  the  affidavit  begins  with 
the  name  of  the  party  making  it,  and  appears 
to  have  been  duly  sworn  to  before  a  proper 
magistrate,  we  think  it  sufficient.  (3  Caines, 
190,  Haff  v.  Spicer  &  Potter.) 

Rule  granted. 

Cited  in— 3  Denio,  61 ;  11  Paige,  176 ;  81  N.  Y.,  6 ;  16 
Hun,  195 ;  9  How.  Pr.,  67 ;  8  Abb.  N.  C.,  246 ;  1  Abb. 
N.  S.,  59:  1  Rob.,  334 ;  8  W.  Dig.,  3;  47  Wis.,  490. 


REYNOLDS  v.  LAMMOND. 

Judgment — Enlistment  of  Plaintiff — Reversal  of 
Judgment —  Costs — Execution. 

Where  a  person  obtained  a  judgment  before  a 
justice,  for  $11,  and  enlisted  as  a  soldier  in  the  Army 
of  the  United  States,  and  the  judgment  was  after- 
wards reversed  in  this  court,  with  costs,  amount- 
ing to  more  than  $30,  it  was  held  that  the  costs  re- 
ferred back  to  the  time  of  the  original  judgment, 
and  that  the  defendant  in  error  was  not  entitled  to 
be  discharged  from  an  execution  issued  on  the 
judgment  of  reversal. 

Citation— 3  Johns.,  445. 

MR.  SEDG  WICK  moved  to  set  aside  the  capias 
ad  satisfaciendum  issued  against  the  de- 
fendant in  this  cause,  for  irregularity.  The 
defendant  had  obtained  a  judgment  before  a 
justice,  against  the  present  plaintiff  for  $11, 
on  which  a  certiorari  was  brought  to  this  court, 
and  at  the  last  term  the  judgment  below  was 
reversed,  and  a  judgment  of  reversal  in  this 
court  was  entered,  and  on  which  the  costs 
amounted  to  above  $20.  On  the  26th  July 
last  the  defendant  enlisted  as  a  soldier  in  the 
Army  of  the  United  States.  It  was  contended 
that  the  judgment  of  the  costs  on  the  reversal 
being  subsequent  to  his  enlistment,  no  execu- 
tion could  issue  against  the  defendant. 
Mr.  Foot,  contra. 

Per  Curiam.  The  costs  must  be  considered 
as  referring  back  to  the  original  judgment,  and 
that  being  prior  to  the  enlistment,  and  the  sum 
above  $20,  the  defendant  is  not  entitled  to  a 
discharge.  (See  ante,  p.  445.) 

Rule  refused. 
JOHNS.  REP.,  3. 


*  JACKSON,  ex  dem.  LUDLOW,  [*541 

v. 
MEYERS. 

New  Trial — Failure  to  Bring  on  Cause — Non- 
suit— Stipulation. 

Where  a  new  trial  has  been  granted,  and  the 
plaintiff  does  not  bring  on  the  cause  to  trial,  pur- 
suant to  notice,  judgment  of  nonsuit  will  be  grant- 
ed, unless  he  stipulates  to  try  the  cause  at  the  next 
circuit. 

MR.  J.  TALLMADGE,  for  the  defendant, 
moved  for  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial  at  the  last  circuit  in 
Dutchess,  on  the  usual  affidavit. 

Mr.  J.  Radcliff,  contra,  said  he  was  ready 
to  stipulate,  but  supposed  that,  as  the  cause 
had  been  once  tried,  and  a  new  trial  granted, 
the  plaintiff  was  not  now  obliged  to  stipulate. 

Per  Curiam.  It  makes  no  difference  whether 
there  has  been  one  trial  or  not.  In  every  case 
where  the  plaintiff  does  not  bring  on  the  cause 
pursuant  to  notice,  he  must  be  nonsuited,  un- 
less he  stipulates  to  try  the  cause  at  the  next 
circuit,  or  be  nonsuited. 


FALLS  a.  STICKNEY. 

Frivolous  Plea — Practice. 

Where  a  plea  is  put  in,  which  the  plaintiff  con- 
siders as  frivolous,  or  a  nullity,  he  may  either  enter 
a  default  for  want  of  a  plea,  or  demur,  but  must 
not  apply  to  the  court  for  judgment  by  default. 

MR.  GRIFFEN,  for  the  plaintiff,  moved  for 
judgment  by  default,  in  this  cause,  on 
the  ground  that  the  plea  which  had  been  put 
in  was  a  nullity. 
Mr.  Foot,  contra. 

Per  Curiam.  The  plea  is  clearly  bad,  but  it 
may  have  been  put  in  bona  fide.  If  a  plea  is 
bad  or  frivolous,  the  plaintiff  ought  either  to 
demur  to  it,  or  treat  it  as  a  nullity,  and  enter 
a  default,  without  any  application  to  the 
court.  Had  the  plaintiff  demurred,  the  de- 
fendant might  have  obtained  leave  to  amend. 
The  present  motion  was  unnecessary. 

Rule  refused. 
Cited  in— IWend.,  14. 


*MAIN  v.  NEWSON.         [*542 

Practice. 

In  every  case  made  for  argument,  the  party  who 
is  to  open  the  argument  must  deliver  to  the  court, 
and  opposite  counsel,  the  points  he  means  to  insist 
on. 

MR.  BALDWIN,  for  the  plaintiff,  moved  to 
bring  on  the  argument  of  this  cause, 
when  Mr.  S.  Jones,  jun.,for  the  defendant, 
called  for  the  points  which  were  to  be  insisted 
on,  in  the  argument.  Mr.  Baldwin  replied 
that  the  case  came  before  the  court  on  a  point 
reserved  at  the  trial,  and  it  did  not,  therefore, 
come  within  the  rule  of  practice  requiring 
the  party  bringing  on  the  argument  to  furnish 
the  court  and  opposite  party  with  the  points. 
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Per  Curiam.  The  rule  is  general,  and  the 
party  must  deliver  the  points  in  every  case  be- 
fore the  argument  comes  on.  Though  a  singje 
question  wns  reserved  by  the  judge  at  Nisi 
1'n'itM,  yet  that  may  give  rise  to  various  and 
distinct  points  of  argument. 

Rule  refused. 


GENERAL  RULE. 

NOVEMBER  21,  1808. 

ARDERED,  that  hereafter,  a  plaintiff  in  any 
\J  cause,  at  any  circuit  court  or  sittings,  may, 
at  the  opening  of  the  court,  on  each  day,  or  on 
698 


such  day  as  the  presiding  judge  shall  allow, 
and  before  the  court  shall  proceed  to  try  any 
litigated  cause,  take  an  inquest :  provided  the 
intention  of  the  plaintiff  to  take  an  inquest 
shall  be  expressed  in  the  notice  of  trial ;  and 
unless  (before  a  jury  are  impanelled  to  take 
the  inquest)  the  party  defendant,  or  his  attor- 
ney, shall  file  with  the  clerk  of  the  circuit  or 
sittings,  an  affidavit,  satisfactory  to  the  judge 
presiding  at  the  circuit  or  sittings,  that  such  de- 
fendant has  a  good  and  substantial  defense, 
and  serve  a  copy  thereof  on  the  opposite  party, 
the  defendant  shall  be  held  liable  to  pay  the 
costs  of  the  trial,  provided  the  inquest  is  after- 
wards set  aside,  together  with  the  costs  of  the 
application. 

JOHNS.  REP.,  3. 


[END  OF  NOVEMBER  TERM,  1808.] 


CASES  ARGUED  AND  DETERMINED 


IN  THE 

Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OP  THE 

STATE   OF   NEW   YORK. 

FEBRUARY  AND  MARCH,  1808. 


DAVID  DBAS,  Appellant, 

v. 

DANIEL  THORNE,  WILLIAM  THORNE, 
RICHARD  V.  W.  THORNE,  JOHN 
THORNE,  JUN.,  AND  HENRY  G.  WIS- 
NER,  who  are  Impleaded  with  the  PRESI- 
DENT AND  DIRECTORS  OF  THE  MARINE  IN- 
SURANCE COMPANY  OF  NEW  YORK,  Re- 
spondents. 

Appeal — Order  in   Chancery — New    Parties — 
Merits  of  Cause,    When  Heard. 

On  an  appeal  from  an  order  of  the  Court  of  Chan- 
cery, postponing  the  hearing  of  a  cuuse,  until  the 
assignees  of  two  of  the  parties,  who  had  become 
insolvent  pending  the  suit,  should  be  made  parties, 
this  court  will  not  hear  or  decide  on  the  merits  of 
the  cause. 

On  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Chancery,  this  court  will  not  permit  evi- 
dence to  be  read  which  was  not  read  in  the  court 
below,  nor  will  they  hear  and  decide  on  the  merits, 
unless  the  merits  have,  also,  been  heard  in  the 
court  below. 

Where  a  party  in  a  cause  in  chancery  becomes 
insolvent  pending  the  suit,  his  assignees  must  be 
made  parties  before  the  cause  can  be  heard. 

Citations— Mit.,  58-63,  89-144 ;  1  Harg.  Pr.,  9th  ed., 
92. 

ON  the  5th  May,  1806,  the  appellant  filed  a 
bill  in  the  Court  of  Chancery  against  the 
respondents.  From  the  nature  of  the  appeal, 
and  the  decision  of  this  court  upon  it,  it 
544*]  *becomes  unnecessary  to  state  the 
pleadings,  or  the  facts  on  which  the  merits 
of  the  cause  rests. 

The  respondent  John  Thorne,  Jun.,  filed 
his  separate  answer  to  the  bill,  on  the  6th 
June,  1806.  Richard  V.  W.  Thorn  filed  his 
separate  answer  on  the  25th  June,  1806.  On 
the  6th  June,  1806,  Daniel  Thorne  and  Will- 
iam Thorne  filed  their  joint  and  several 
answers ;  and  Henry  W.  Wisner  put  in  his 
separate  answer  on  the  same  day. 

To  these  answers  the  appellant  filed  a  gen 
eral  replication  on  the  3d  July,  1806. 

On  the  7th  August,  1806,  the  Marine  In- 
surance Company  put  in  their  answer,  to 
which  the  appellant  replied  on  the  3d  Sep- 
tember, 1806. 
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The  respondents  R.  V.  W.  Thorne  and 
John  Thorne,  Jun.,  who  were  original  and 
necessary  parties  to  the  bill,  having  become 
insolvent,  obtained  on  the  8th  December,  1806, 
their  discharge  under  the  Insolvent  Act,  hav- 
ing assigned  all  their  estate,  in  pursuance  of 
the  act,  to  John  Thorne  the  elder,  and  Will- 
iam Thorne,  one  of  the  respondents.  In  April. 
1807,  John  Thorne,  Jun.,  and  R,  V.  W. 
Thorne  presented  a  petition  to  the  Chancellor, 
stating  that,  since  they  had  filed  their  answers 
to  the  bill  of  the  appellant,  they  had  obtained 
their  discharge  under  the  Insolvent  Act,  and 
prayed  leave  to  file  further  answers  to  the  said 
bill,  and  that  they  might  have  the  benefit  of 
their  discharge,  among  other  matters  of  de- 
fense to  the  suit.  The  prayer  of  the  petition 
being  granted,  they  filed  further  and  separate 
answers  on  the  17th  June,  1807,  setting  forth 
their  discharges  under  the  Insolvent  Act,  and 
praying  the  benefit  of  them  in  defense.  Re- 
plications were  put  in  to  these  answers. 

In  September,  1807,  the  cause  was  regularly 
set  down  for  a  hearing  before  the  Chancellor, 
and  a  motion  being  made  by  the  appellant's 
counsel  for  that  purpose,  the  counsel  for  the 
respondents  objected  to  the  cause  being  heard, 
for  the  want  of  proper  parties,  insisting  that 
William  Thorne,  one  of  the  assignees  of  John 
Thorne,  Jun.,  and  *R.  V.  W.  Thorne,  [*545 
in  his  character  of  assignee,  ought  to  be 
brought  before  the  court,  and  that  John 
Thorne  the  elder  was  also  a  necessary  party. 
The  hearing  of  the  cause  was.  therefore,  post- 
poned ;  and  in  December,  1807,  the  Chancel- 
lor decreed  that  the  assignees  of  John  Thorne, 
Jun.,  and  R.  V.  W.  Thorne  were  necessary 
parties,  and  ordered  that  the  hearing  of  the 
cause  should  be  further  postponed  until  they 
were  brought  before  the  court  as  parties. 
From  this  order  an  appeal  was  entered  on  the 
28th  December,  1807,  to  this  court. 

The  reasons  for  this  order  were  thus  assign- 
ed by  His  Honor, 

THE  CHANCELLOR.  The  object  of  the  bill 
was  to  recover  against  Richard  V.  W.  Thorne, 
and  John  Thorne,  Jun.,  a  sum  of  money  du« 
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on  two  policies  of  insurance,  amounting 
to  about  $4,000,  which  the  appellant  alleged 
were  delivered  to  him  by  them,  as  security  for 
debts  due  by  them  to  him,  amounting  to  $3,- 
198.80,  but  which  policies  they  afterwards  got 
into  their  possession,  and  fraudulently  assigned 
to  David  Thome  and  William  Thome.  There 
were  other  allegations  in  the  bill,  which  it 
is  not  necessary  now  to  state.  All  the  trans- 
actions between  the  respondents,  to  the  pre- 
judice of  the  appellant,  were  charged  in  the 
as  fraudulent. 

The  appellant  showed  that  the  property, 
for  which  he  claimed  to  be  compensated,  was 
transferred  to  him  merely  as  security.  A 
comparison  of  the  original  sums  stated  to 
have  been  due,  with  the  indication  of  the 
value  of  the  subjects  transferred,  from  the 
appellant's  own  showing,  warranted  the  infer- 
ence that  the  value  of  the  property  amounted 
to  about  the  sums  for  which  it  was  pledged  ; 
but  part  of  the  sums,  it  was  alleged,  had  been 
paid. 

If  there  should  be  a  surplus,  Richard  V.  W. 
Thorne  and  John  Thome,  Jun.,  would  be  en- 
titled to  it,  and  their  assignees,  representing 
their  interests,  had  a  right  to  come  in,  as 
parties  to  the  account,  and  to  repel  the  allegation 
of  fraud. 

546*]  *The  assignment,  under  the  in- 
solvent law,  vested  the  interest  of  the  insolvent 
in  his  assignees  jointly.  Having  a  joint  inter- 
est, both  ought  to  have  been  brought  in  as 
parties  ;  and  it  is  no  answer  to  say  that  one  of 
them  was  already  a  party  before  the  court, 
since  he  was  brought  in,  in  a  different  capac- 
ity, to  litigate  on  grounds  with  which  his 
interest,  as  an  assignee,  had  no  necessary  or 
immediate  connection.  I  was,  therefore,  of 
opinion  that  the  cause  ought  to  stand  over, 
for  want  of  parties. 

Mr.  Baldwin,  for  the  appellant,  was  then 
proceeding  to  argue  the  cause  on  its  merits 
(the  whole  of  the  pleadings  and  evidence  being 
stated  in  the  cases  delivered  to  the  court), 
when  the  court  desired  that  a  preliminary 
question  might  first  be  argued,  whether,  on 
such  an  appeal,  this  court  will  hear  and  de- 
cide on  the  merits  of  the  cause. 

Mr.  Baldwin.  In  the  case  of  Johnston  v. 
Stagg  (2  Johns.  Rep.,  510)  there  was  an  appeal 
from  an  interlocutory  order  of  the  Chancellor, 
referring  it  to  the  master  to  ascertain  the  amount 
of  principal  and  interest,  due  on  the  bond  and 
mortgage,  set  forth  in  the  bill,  and  directing 
him  to  report  thereon  ;  and  this  court  on  the 
appeal,  heard  and  decided  on  the  merits. 
Every  order  of  the  court  below,  of  whatever 
kind"  may  be  appealed  from,  and  if  all  the 
facts  and  merits  in  the  cause  are  brought  be- 
fore this  court  on  the  appeal,  there  is  no 
reason  why  this  court  should  not  finally  de- 
cide on  them,  without  putting  the  parties  to 
the  trouble  and  expense  of  going  back  to  the 
Court  of  Chancery,  to  have  the  merits  there 
discussed  and  decided,  and  again,  perhaps, 
brought  up  here  by  an  appeal. 

In  the  case  of  Le  Guen  v.  Gouverneur  <f- 
Kemble-  (since  reported  in  1  Johns.  Cas.,  436), 
where  there  was  an  appeal  from  an  order  of 
the  Chancellor,  directing  an  issue  to  be  tried 
at  law,  this  court  heard  and  decided  on  the 
whole  merits  of  the  cause. 
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Mews.  Riggo  and  Van  Vechten, contra.  This  is 
a  court  of  appellate  jurisdiction,  instituted  to- 
correct  the  errors  of  inferior  courts.  It  has 
no  original  jurisdiction  whatever ;  but  the- 
prc-i-nt  appeal  is  an  attempt  to  convert  it  into 
a  *court  of  original  jurisdiction.  It  [*547 
would  be  absurd  for  this  court  to  proceed  to- 
correct  errors  in  the  decision  of  the  court  be- 
low, when  no  decision  had  been  made  in  that 
court.  Such  a  decree  would  be  original,  not 
corrective ;  since  it  would  be  founded  on  evi- 
dence never  read  or  considered  in  the  court  be- 
low. Parties  have  a  constitutional  right  to 
have  their  causes  decided  on  the  merits  in  the 
courts  below,  and  to  have  any  supposed  errors 
in  those  decisions  corrected  by  this  court;  but 
if  the  present  mode  of  proceeding  is  to  be 
sanctioned,  they  will  be  deprived  of  the  bene- 
fit of  the  Court  of  Chancery. 

Again,  the  statute  (Laws,  Vol.  I.,  p.  185r 
sec.  9)  limits  the  right  of  appeal  from  all  inter- 
locutory orders  or  decrees  to  fifteen  days  ;  but 
parties  have  five  years  within  which  to  appeal 
from  a  final  decree.  If  the  present  attempt 
succeeds,  this  provision,  as  to  the  right  of  ap- 
peal from  final  decrees,  will  be  rendered  nuga- 
tory. 

In  the  cases  which  have  been  cited  there 
was  a  full  hearing  of  the  cause  on  the  merits, 
and  the  Chancellor  ought  to  have  pronounced 
a  final  decree ;  and  this  court  did  no  more 
than  the  Court  of  Chancery  ought  to  have 
done.  So  in  every  other  case,  where  this  court 
has  decided  on  the  merits,  on  an  appeal  from 
an  interlocutory  decree,  it  will  be  found  that 
the  orders  were  made  after  a  full  hearing  on 
the  merits  in  the  court  below.  In  the  present 
case  none  of  the  evidence  taken  in  the  cause 
was  read,  but  the  hearing  was  postponed  on 
a  preliminary  objection  for  the  want  of  the 
proper  parties.  No  evidence  can  be  read  here 
which  was  not  read  in  the  court  below.  It  is 
a  universal  principle  that  on  an  appeal  the 
cause  must  be  heard  on  the  same  evidence 
that  was  read  in  the  inferior  court.  (Eden  v. 
Bute,  1  Bro.  P.  C.,  465 ;  3d  ed.  1  Vern.,  443 ; 
Prec.  in  Ch.,  295,  496.)  This  rule  is  ob- 
served, even,  on  the  rehearing  of  a  cause,  on 
an  appeal  from  the  master  of  the  rolls,  before 
the  Chancellor  in  England,  though  it  is  in  the 
same  court.  The  practice  contended  for  by 
the  appellants  would  be  subversive  of  the 
course  of  judicial  proceedings  established  by 
the  Constitution  and  laws.  The  business  of 
this  court  would  be  increased  to  such  a  de- 
gree as  to  render  it  extremely  inconvenient, 
if  not  impracticable,  to  despatch  it. 

*Per  Curiam.  In  the  cases  in  which  [*548 
this  court  have  decided  on  the  merits,  on  ap- 
peals from  interlocutory  orders  of  the  Court 
of  Chancery,  the  whole  merits  had  been  dis- 
cussed before  the  Chancellor.  The  party  has 
a  right  to  have  his  cause  heard  on  the  merits 
in  that  court  as  well  as  here.  In  the  case  of 
IA  Guen  v.  Gourerneur  &  Kemble  the  court 
went  far  enough  ;  but  there  the  merits  were 
discussed  and  deliberated  on  by  the  Chancel- 
lor before  he  awarded  an  issue.  In  the  pre- 
sent case  there  is  an  appeal  from  an  order, 
directing  the  hearing  of  the  cause  to  be  post- 
poned for  want  of  proper  parties.  The  evi- 
dence was  not  read,  nor  the  merits  'examined 
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before  the  court  below.  This  court  ought  not 
to  hear  evidence  which  was  not  read  before 
the  Chancellor  ;  and  if  we  were  to  pronounce 
A  final  decree  on  the  merits,  it  would  be  going 
beyond  all  the  precedents.  Some  of  the  ex- 
hibits in  the  cause  were  to  be  proved  at  the 
hearing  before  the  Chancellor,  and  those 
proofs  cannot  be  received  here.  By  such  a 
•course  of  proceeding,  the  Court  of  Chancery 
would  be  rendered  nugatory  ;  and  this  court, 
possessing  only  an  appellate  jurisdiction, 
would  depart  from  its  peculiar  province  of 
•correcting  the  errors  of  that  court,  and  assume 
an  original  jurisdiction.  The  party  is  not 
only  entitled  to  the  benefit  of  the  opinion  of 
the  court  below  on  the  merits  of  his  cause, 
but  this  court  ought  to  be  in  a  situation  to 
have  the  benefit  of  the  reasons  of  the  Chan- 
cellor, which  it  is  his  duty,  by  the  Constitu- 
tion, to  state.  The  argument  must,  there- 
fore, be  confined  to  the  question  as  to  the  pro- 
priety of  the  order  postponing  the  hearing, 
and  directing  the  assignees  of  R.  V.  W. 
Thorne  and  John  Thorne,  Jun.,  to  be  made 
parties. 

Mr.  Baldwin  then  contended  that  the  as- 
signees of  R.  V.  W.  Thorne  and  John  Thorne, 
Jan.,  were  not  necessary  parties.  The  bill 
charges  R.  V.  W.  Thorne  and  John  Thorne, 
Jun. ,  with  fraud ;  and  though  exonerated 
from  their  debts  by  the  Insolvent  Act,  they  are 
not  discharged  from  the  fraud.  They  were 
necessary  parties  ;  and  if  they  are  to  remain 
before  the  court  as  proper  parties,  it  cannot 
549*]  *be  necessary  to  have  their  assignees 
brought  in  as  parties.  No  person  need  be 
made  a  party  against  whom  there  can  be  no 
decree,  and  no  decree  can  be  made  against  the 
assignees  on  the  ground  of  fraud.  A.  bank- 
rupt need  not  be  made  a  party  to  a  suit  against 
his  assignees  because  his  interest  is  contingent. 
(3  P.  Wms.,  311.)  If  the  policies  were  not 
pledged  to  the  appellant,  then  the  bill  ought 
to  have  been  dismissed.  If  they  were  pledged 
it  will  be  seen  from  the  evidence  that  it  was 
for  a  sum  greater  than  the  amount  of  the  poli- 
cies, so  that  there  would  be  no  surplus  which 
the  assignee  could  claim.  Besides,  if  there 
.should  be  a  surplus,  the  person  retaining  it 
would  be  a  trustee  for  the  assignee  to  the  ex- 
tent of  the  surplus ;  and  there  would  be  no 
•occasion  of  making  the  cestuis  que  trust  parties, 
who  are  also  trustees  for  the  creditors,  and 
•who,  on  the  same  principle,  must  also  be  made 
parties. 

Mr.  Riggs,  contra.  It  is  admitted  that  R.V. 
W.  Thorne  and  John  Thorne,  Jun.,  were  prop- 
er parties  and  interested  in  the  subject  matter 
•of  litigation.  If  so,  then  their  assignees  having 
succeeded  to  all  their  rights,  must  be  also  in- 
terested. The  objection  that  the  bill  charges 
fraud  cannot  avail.  Courts  of  equity  do  not 
punish  fraud.  Proceedings  in  that  court  are 
purely  of  a  civil  nature  ;  it  can  only  award  j 
costs.  In  truth  the  whole  controversy  relates 
to  money  transactions,  and  is  a  question  of 
debtor  and  creditor.  It  has  been  said  that  the 
whole  fund  has  been  pledged  and  that  there  is 
no  surplus  that  can  come  into  the  hands  of  the 
assignees  ;  but  this  is  anticipating  the  decision 
•of  the  court  on  this  fact,  and  the  assignees 
ought  to  be  made  parties  for  the  purpose  of 
•enabling  them  to  contest  the  account  and  re-  i 
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ceive  the  surplus,  if  there  should  be  any.  They 
claim  a  right  to  the  property,  and  that  right 
cannot  be  decided  unless  they  are  parties.  It  is 
as  requisite  that  executors,  administrators,  as- 
signees, trustees  and  the  legal  representatives 
of  parties  should  be  brought  before  the  court 
as  it  was  to  bring  the  parties  themselves.  The 
assignees  are  the  representatives  of  the  credit- 
ors ;  *and  when  the  legal  represent-  [*55O 
ative  is  a  party,  it  cannot  be  necessary  to 
bring  in  the  principal.  Though  William 
Thorne  is  already  a  party,  yet  he  is  not  so  in 
the  character  of  an  assignee  ;  and  John  Thorne 
the  elder,  the  other  assignee,  is  not  a  party  ;  as 
the  assignment  is  to  them  jointly,  one  cannot 
act  without  the  other.  It  is  a  fundamental 
rule  of  practice  in  the  Court  of  Chancery, 
which  it  is  always  most  anxious  to  observe, 
that  all  persons  who  may  be  affected  by  its  de- 
crees should  be  made  parties.  (Har.  Ch  P 
32  ;  Mit.  Plead.,  58  ;  3  P.  Wms.,  333.) 

VAN  NESS,  /.  The  decision  of  the  prelimi- 
nary question  which  was  raised  in  this  cause, 
leaves  but  a  single  point  to  be  disposed  of  now, 
and  that  is,  whether  the  Chancellor  was  cor- 
rect in  suspending  the  proceedings  before  him 
until  the  assignees  of  R.  V.  W.  Thorne  and 
JohnThorne,  Jun. ,  were  made  parties  to  the  suit. 

The  subject  matter  of  the  controversy  re- 
lates to  certain  policies  of  insurance,  of  which 
R.  V.W.  Thorne  and  John  Thorne,  Jun., were 
once  the  indisputable  and  acknowledged  own- 
ers. These  policies  are  now  claimed  by  the  ap- 
pellants on  the  one  hand,  and  by  the  respond- 
ents Daniel  Thorne  and  William  Thorne,  on 
the  other  ;  each  founding  their  claim  upon  an 
assignment  alleged  to  have  been  made  to  them 
by  R.  V.  W.  Thorne  and  John  Thorne,  Jun. 
The  rights  originally  involved  in  this  cause, 
therefore,  were,  1st.  Those  of  the  insolvents, 
R.  V.  W.  Thorne  and  John  Thorne,  Jun. 
3d.  Of  the  appellant ;  and  3d.  Of  the  respond- 
ents Daniel  Thorne  and  William  Thorne.  The 
other  parties  to  the  suit,  for  the  purpose  of 
the  present  inquiry,  need  not  be  noticed. 

That  the  insolvents  were  necessary  and 
proper  parties  to  the  suit,  in  the  first  instance, 
is  admitted  on  all  hands.  The  counsel  for  the 
appellant  proceeded  under  that  impression  by 
actually  making  them  parties.  Their  rights, 
in  the  progress  of  the  cause,  were  necessarily 
the  subject  of  investigation  ;  and  until  it  was 
ascertained  that  they  had  legally  devested 
themselves  of  their  interest  in  the  policies,  the 
respective  claims  thereto  of  the  appellant,  and 
*of  the  respondents  Daniel  and  William[*551 
Thorne,  could  not  be  brought  into  view.  The 
first  question,  therefore,  arising  for  the  de- 
cision of  the  Chancellor,  upon  the  final  hear- 
ing would  be,  whether  the  insolvents  had  made 
any  assignment,  or  other  transfer  of  the  poli- 
cies, at  all.  When  that  has  been  determined 
in  the  affirmative,  then,  and  not  till  then,  does 
it  become  material  that  the  interest  of  the  ap- 
pellant and  Daniel  and  William  Thorne  should 
be  ascertained  and  determined.  According, 
therefore,  to  the  established  rules  of  proceed- 
ing in  the  Court  of  Chancery  (Mit.,  89-144), 
the  admission  of  the  parties,  and  the  reason  of 
the  thing,  the  insolvents  were  necessary  and 
proper  parties  to  the  suit  when  it  it  was  first 
commenced. 
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Pending  the  suit,  the  insolvents  obtained 
their  discharge  under  the  Act  for  giving  re- 
lief in  cases  of  insolvency  ;  and  the  respond- 
ent William  Thorne,  and  John  Thorne,  the 
elder,  were  duly  appointed  their  assignees. 
These  facts  the  insolvents,  by  leave  of  the 
Chancellor,  disclosed  in  further  separate  an- 
swers and  prayed  the  benefit  of  them  in  their 
defense. 

It  appears  to  me  that  everything  which  has 
been  said  to  show  that  the  insolvents  were 
necessary  and  proper  parties  to  the  suit,  before 
their  discharge,  applies,  with  equal  force,  to 
prove  that  the  assignees  after  that  event  were 
equally  so.  They  stand,  in  relation  to  this 
transaction,  precisely  in  the  place  of  the  in- 
solvents. 

The  assignees  have  succeeded  to  all  the  rights 
of  the  insolvents  which,  in  behalf  of  the  cred- 
itors, they  are  bound  to  protect  and  defend. 
They  have  the  same  interest  in  the  final  issue 
of  the  cause  and,  in  the  character  of  assignees, 
are  entitled  to  be  heard.  They  have  a  right 
to  insist  on  the  same  defense  which  the  in- 
solvents had.  Admitting  that  the  policies  in 
question  have  been  assigned  to  the  appallant, 
to  secure  the  payment  of  the  demands  stated  in 
the  bill,  still  the  amount  actually  due  to  him 
is  in  dispute.  In  this  question  the  assignees, 
in  behalf  of  the  creditors,  are  materially  in- 
terested. 

552*]  *One  of  the  assignees  is  not  a  party  to 
the  suit  at  all,  and  the  other  is  not  party  in  that 
character.  In  my  opinion  the  suit  cannot  pro- 
ceed until  both  the  assignees,  as  such,  are 
brought  into  court ;  and  this  opinion  is  in  con- 
formity with  the  established  principles  and 
practice  of  the  Court  of  Chancery.  (Mit. ,  58- 
63  ;  1  Har.  Prac.,  9th  ed.,  92.) 

It  was  said  on  the  argument  that,  from  the 
answers  and  proofs  in  the  cause,  it  was  evi- 
dent that  the  insolvents  had  pledged  the  poli- 
cies in  question  to  the  appellant,  and  Daniel 
and  William  Thorne,  for  the  payment  of  a 
greater  sum  than  has  been  recovered  upon 
them,  and  as  the  insolvents,  therefore,  could 
have  no  interest  in  the  decision  of  the  cause, 
so  neither  could  their  assignees.  This  argu- 
ment proceeds  upon  a  false  basis.  A  fact  is 
assumed,  in  this  stage  ot  the  suit,  which  cannot 
be  judically  recognized  to  be  true,  until  the 
final  hearing  of  the  cause.  Until  then,  every 
person  whose  interest  may  be  affected  by  that 
fact  must  be  a  party,  so  that  he  may  if  he 
please,  controvert  it  if  false  or  admit  it  if  true. 
The  question  here  is.  who  is  entitled  to  receive 
the  sum  due  upon  the  policies  ?  Before  that 
question  can,  or  ought  to  be  decided,  surely 
every  one  interested  in  it  ought  to  be  heard. 
If  the  assignees  are  made  parties,  it  is  possible 
(though  I  admit,  as  the  evidence  now  stands,  it 
is  very  improbable)  that  they  may  be  deemed  to 
have  a  right  to  receive  it. 

For  these  reasons,  my  opinion  is  that  the  ap- 
peal ought  to  be  dismissed  with  costs,  and  that 
the  order  of  the  Court  of  Chancery  ought  to 
be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was,  thereupon  ordered,  adjudged  and 
decreed  that  the  order  of  the  Court  of  Chan- 
cery complained  of  by  the  appellant,  be  af- 
firmed ;  and  that  the  appellant  pay  to  the  re- 
spondents $100  for  their  costs  and  expenses  on 
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the  appeal ;  and  that  the  record  and  proceed- 
ings be  remitted,  &c. 

Judgment  of  affirmance. 

Distinguished— 3  Johns..  504. 
Cited  in— 1  Johns.  Ch.,  90 :  7  Paijre,  291 ;  1  Sand.  Ch., 
188 ;  13  Hun,  203 ;  23  Barb.,  207 ;  3  Abb.  Pr.,  299. 


*LEWIS  FARQUHARSON  ET  AL.,  [*553 
Appellants, 

v. 
JACOB  MABEE  ET  AL.,  Respondent*. 

Reversal —  Costs. 

No  costs  are  allowed  the  appellant,  in  this  court, 
on  a  reversal  of  a  decree  of  the  court  below. 

Citation— 1  Johns.  Cas.,  522. 

THE  respondents,  in  their  answer  to  the  peti- 
tion of  the  appeal  in  this  cause,  consented 
that  the  orders  of  the  Court  of  Chancery,  com- 
plained of  by  the  appellant,  should  be  reversed, 
the  plea  and  demurrer  allowed,  and  the  bill 
dismissed,  with  costs. 

Mr.  Hoffman,  for  the  appellant,  thereupon 
moved  that  the  respondents  should  be  ordered 
to  pay  a  sum  to  the  appellants,  to  indemnify 
them  for  the  costs  and  expenses  attending  the 
appeal. 

Per  Curiam.  In  the  case  of  Le  Guen  v. 
Gfouverneur  &  Kemble  (1  Johns.  Cas. ,  522)  the 
question  of  costs  on  appeals  which  was  much 
discussed,  and  it  was  settled  that  no  costs  are 
to  be  allowed  on  the  reversal  of  a  decree.  The 
bill  must  be  dismissed  with  the  costs  in  the 
court  below  ;  and  each  party  must  pay  his  own 
costs  in  this  court. 

Motion  denied. 
Cited  in— 2  Wend.,  224. 


*HARTSHORNE,  RHINELANDER  [*554 
ET  AL.,  Plaintiffs  in  Error, 

v. 

JOHN       SLEGHT       AND       CORNELIUS 
SLEGHT,  Defendants  in  Error. 

Writ  of  Error — BUI  of  Exceptions — Venire  de 
Novo—  Second  Writ  of  Error  and  BUI  of  Ex- 
ceptions. 

Whore  a  writ  of  error  was  brought  on  a  bill  of  ex- 
ceptions from  the  Supreme  Court,  and  the  cause 
was  decided  in  favor  of  the  plaintiffs  in  error,  and  a 
venire  de  wtvo  awarded,  and  on  the  new  trial  of  the 
cause  below  a  second  bill  of  exceptions  was  taken 
on  the  same  point,  and  a  second  writ  of  error 
brought,  this  court,  on  motion,  quashed  the  second 
writ  of  error. 

Citations— Law  of  Errors,  116;  1  Vent.,  353;  Godb., 
oe,  6H ;  Vin.  Error,  D,  bk.  5 ;  1  Salk.,  262 ;  1  Bac.  Abr.. 
527,  528 ;  Doug.,  339 ;  2  Sellon.  408. 

AT  the  last  court,  a  writ  of  venire  facias  de 
noco  was  awarded  in  this  cause.  (2  Johns. 
Rep..  549.)  At  the  last  sittings  in  New  York, 
the  Chief  Justice,  before  whom  the  cause  was 
tried,  gave  his  opinion  that  the  paper  in  ques- 
tion was  a  sea  letter,  agreeably  to  the  decision 
of  this  court,  when  the  cause  came  be- 
fore them  on  a  former  writ  of  error. 
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To  this  opinion  the  counsel  for  the  plaint- 
iffs in  error  tendered  a  bill  of  excep- 
tions. It  was  objected  that  after  this  question 
had  been  definitively  settled  in  the  Court  for  the 
Correction  of  Errors,  another  bill  of  excep- 
tions would  not  lie  ;  but  the  Chief  Justice, 
after  some  consideration,  signed  it  ;  and  on 
the  bill  of  exceptions  a  second  writ  of  error 
was  brought  to  this  court.  From  the  transcript 
of  the  record  sent  up,  it  appeared  that  the  sec- 
ond bill  of  exceptions  was  precisely  similar  to 
the  one  on  which  the  former  writ  of  error  was 
brought.  Errors  had  been  assigned,  but  there 
was  no  joinder  in  error. 

Mr.  Hoffman,  for  the  defendants  in  error, 
now  moved  to  quash  the  writ  of  error,  on  the 
ground  that  a  second  writ  of  error  would  not 
lie  for  the  same  cause.  (2  Bac.  Abr.,  477, 
Error,  G,  note;  2  SellonT  540.)  To  show  that 
this  was  the  proper  court  in  which  the  writ 
was  to  be  quashed,  and  not  in  the  Supreme 
Court,  he  cited  Doug.,  336  ;  2  Sellon,  538. 

Messrs.  Pendletan  and  Harison,  contra.  A 
court,  whose  decisions  may  be  revised  by  a 
higher  tribunal,  will  not,  by  quashing  a  writ  of 
error,  deprive  the  higher  tribunal  of  the  power 
of  reviewing  a  decree,  on  an  appeal.  An  appeal 
lies  from  the  decision  or  decree  of  the  highest 
court  of  law  or  equity,  in  any  State,  to  the  Su- 
preme Court  of  the  United  States,  in  the  cases 
mentioned  in  the  25th  section  of  the  Judicary 
555*]  *  Act  (Laws  U.  S.,  Vol.  I.,  p.  47);  and 
as  this  case  draws  into  question  the  construc- 
tion of  a  treaty  of  the  United  States,  the  plaint- 
iffs in  error  have  a  right  to  appeal  from  the 
final  decision  of  this  court.  The  former  decis- 
ion in  this  court  was  not  a  final  decree ;  no 
final  judgment  could  be  pronounced  on  the 
record  then  before  the  court ;  it  was  necessary 
to  award  a  venire  de  novo.  No  writ  of  error 
lies  but  on  a  final  judgment  or  decree.  (6 
East,  333.)  Suppose  a  writ  of  error  brought 
from  the  Court  of  Common  Pleas  to  the 
Supreme  Court,  after  a  venire  de  now  had  been 
awarded,  could  the  Supreme  Court,  by  quash- 
ing the  second  writ  of  error,  deprive  the  party 
of  the  opportunity  of  bringing  his  cause  to 
this  court  ? 

A  writ  of  error  is  sometimes  quashed  for  in- 
formality or  irregularity  ;  but  it  is  a  novel  at- 
tempt to  quash  the  present  writ,  because  the 
law  has  been  settled.  It  is  objected  that  a 
second  writ  cannot  be  brought  on  the  same 
question  ;  but  how  is  this  court  to  know  that 
there  are  not  other  points  involved,  and  to  be 
decided,  on  the  second  bill  of  exceptions  ?  A 
second  writ  of  error  maybe  brought  where  the 
first  has  been  abated  or  discontinued,  or  in  case 
of  a  voluntary  nonsuit,  though  it  may  not  be 
a  supersedeas.  On  the  new  trial  the  plaintiffs 
in  error  might  go  into  any  matter  of  defense 
that  they  thought  proper.  The  judge  at  the 
sittings  could  not  refuse  to  sign  the  bill  of  ex- 
ceptions tendered  to  him.  The  act  is  impera- 
tive. (Laws  N.  Y.,  Vol.  I  ,  p.  276,  sec.  6.) 
There  has  not  been  a  final  decree  in  this  court ; 
and  it  is  enough  that  the  plaintiffs  in  error 
have,  prirna  facie,  a  right  of  appeal  to  the  Su- 
preme Court  of  the  United  States. 

Mr.  T.  A.  Emmet,  in  reply.  The  motion  is 
novel,  because  it  is  without  precedent,  that 
where  a  question  has  been  settled  by  a  court 
of  dernier  resort,  the  cause  can  be  again  brought 
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before  the  same  court  for  a  second  decision. 
If  a  party  becomes  nonsuited  on  a  writ  of 
error,  he  cannot  have  a  second  writ  of  error. 
It  is  only  in  case  of  accident  or  inadvertence 
that  a  second  writ  is  allowed.  This  is,  in 
fact,  a  writ  of  error  to  this  court  to  review  its 
former  decision.  If  the  plaintiffs  in  error 
wished  to  carry  the  *cause  to  the  Su-  [*55tt 
preme  Court  of  the  United  States,  they  ought 
to  have  appealed  from  the  decision  on  the  first 
bill  of  exceptions. 

THE  CHANCELLOR.  (After  stating  the  facts 
and  proceedings  in  the  cause.)  The  parties 
have  changed  situations.  The  plaintiffs  in  the 
court  below  having,  on  the  former  bill  of  ex- 
ceptions, maintained  the  errors  stated  in  their 
general  assignment  of  errors  in  this  court,  the 
defendants  below  have  now  brought.their  writ 
of  error.  On  this  they  have  made  a  special 
assignment  of  errors  ;  that  by  certain  treaties 
of  the  United  States  with  the  French  nation, 
the  Dutch  nation,  and  the  Spanish  nation,  re- 
spectively, made  (which  nations  were,  on  the 
13th  day  of  October,  1798,  and  before  and 
after,  at  open  war,  and  with  all  which  nations 
the  United  States  were  at  peace),  in  case  either 
of  the  contracting  parties  should  be  engaged 
in  a  war,  the  ships  and  vessels  belonging  to  the 
other  party  should  be  furnished  with  sea  let- 
ters, or  passports,  according  to  the  form  an- 
nexed to  the  said  treaties  respectively  ;  one  of 
which  sea  letters  was  to  be  delivered  to  every 
vessel  belonging  to  a  citizen  or  citizens  of  the 
United  States,  by  the  direction  of  the  execu- 
tive government,  as  is  set  forth  and  specified 
in  the  record  and  proceedings  in  the  cause  ; 
and  the  defendants,  now  plaintiffs  in  error,  did 
specially,  and  in  due  form  of  law,  set  up  and 
claim,  as  a  right  founded  on  the  true  construc- 
tion of  the  said  treaties,  that  the  defendant  in 
error  ought  to  prove  that  the  said  vessel  had 
sailed  with  such  sea  letter,  and  that,  not  hav- 
ing so  sailed,  they  were  not  entitled  to  recover 
on  the  said  policy,  which  claim  the  Chief  Jus- 
tice had  disallowed  on  the  trial.  A  general 
assignment  of  errors  was  added,  but  no  joinder 
in  error  has  been  filed. 

A  motion  has  now  been  made  to  quash  the 
second  writ  of  error,  because  the  bill  of  excep- 
tions presents  the  same  point  which  has  been 
already  determined  as  the  error  relied  on. 

The  writ  of  error  is  a  writ  of  right,  and 
issues,  of  course,  at  the  instance  of  the  party 
conforming  to  the  statutory  restraint,  which 
requires  the  certificate  of  counsel  as  a  prere- 
quisite *to  its  issuing.  If,  however,  [*557 
this  legal  right  is  wrested  to  the  purposes  of 
vexation  or  oppression,  I  have  no  doubt  but 
that  it  may  be  met  in  a  summary  way  by  quash- 
ing the  writ ;  nor  is  it  contended,  that  if  a 
proper  case  presents  itself,  it  may  not  be  done, 
in  this  stage  of  the  suit,  and  in  this  court. 

There  are  several  cases  on  the  subject  of 
quashing  writs  of  error,  for  variance  between 
the  writs  and  the  records.  So  in  the  case  of 
the  former  writ  being  non  prossed,  which  is  an 
evidence  that  the  second  is  brought  for  vexa- 
tion or  delay.  Butin  ordinary  cases,  a  writ  of 
error  operates  as  a  supei'sedeas,  and  the  rule  that 
a  second  writ  of  error  in  the  same  suit  shall 
not  so  operate,  shows  that  the  loss  of  the  one 
is  not  always  a  bar  to  bringing  another.  (Law 
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Errors  of  116;    1  Vent.,  353;   Godb.,  66,  68.) 

A  case  circumstanced  like  the  present  is  not 
of  frequent  occurrence.  It  is  settled  that  in 
determining  cases  in  error,  a  court  of  error 
must,  upon  reversal,  if  the  plaintiff  brings  the 
•writ,  give  the  same  judgment  which  the  court 
below  ought  to  have  given.  (Viner.  Error,  D, 
bk.  5 ;  1  Salk.,  262.)  Hence,  when  error  is  so 
apparent  in  the  record  as  to  put  it  in  the  power 
of  the  Court  of  Errors  to  dispose  of  the  cause 
definitively,  the  judgment  is  final.  Here  the 
cause  came  up  originally  on  an  exception  to 
the  opinion  of  the  court  below,  which  had  ex- 
cluded some  of  the  evidence  offered.  That 
evidence  having  never  been  admitted,  could 
not  afford  a  basis  for  a  final  judgment,  and  it 
became,  of  course,  necessary  to  render  a  judg- 
ment of  an  interlocutory  nature,  and  to  send 
the  cause  back  to  have  the  evidence  that  had 
been  rejected  introduced. 

This  court  were  of  opinion  that  the  evidence 
which  the  court  below  had  rejected  was  proper, 
and  gave  the  judgment  which  the  court  below 
ought,  in  that  case,  to  have  given,  by  decid- 
ing that  the  evidence  was  admissible ;  and  for 
that  purpose,  ordered  a  venire  facias  de  novo. 
That  evidence  has,  accordingly,  been  admitted; 
and  now  the  defendants  in  the  court  below 
have  brought  their  writ  of  error,  relying  on 
the  treaty  sea  letter ;  and  alleging,  in  the  first 
place,  that  in  admitting  this  evidence,  without 
permitting  them  to  prove  by  parol  the  general 
i>58*]  acceptation  *and  understanding  on  the 
subject,  in  the  terms  of  the  former  exception, 
is  manifest  error,  and  relying  on  the  general 
assignment,  which  may  be  sustained  either  in 
the  exception,  if  well  taken,  or  by  some  error 
apparent  on  the  record. 

Unless  the  court  are  prepared  to  say,  con- 
trary to  the  intimation  which,  it  has  been 
stated,  they  have  sanctioned  by  their  former 
judgment,  that  if  "there  were  two  instruments, 
one  legalized  by  the  treaty,  and  the  other  by 
-statute  of  the  same  denomination,"  par6l  tes- 
timony cannot  be  admitted  to  explain  ;  unless 
they  w  ill  undertake  to  decide  that  there  are  no 
errors  .apparent  in  the  record,  which  the  plaint- 
iff in  error  may  rely  on,  for  the  reversal  of  the 
judgment,  the  doctrine  contended  for.  that  as 
one  of  the  parties  has  had  a  judgment  reversed, 
because  there  was  an  error  in  excluding  the 
evidence  which  he  offered,  the  other  shall,  for 
that  reason,  be  precluded  from  showing  that 
there  are  errors  to  his  prejudice  in  any  part  of 
the  proceedings,  cannot  be  maintained. 

This  court  have  not  decided  that  a  certifi- 
cate of  ownership  was  a  sea  letter.  If  they  had 
done  sc,  it  would  have  been  an  extrajudicial 
opinion,  on  a  point  not  in  controversy  between 
the  parties,  for  a  bill  of  exceptions  is  not  to 
draw  the  whole  matter  into  examination  again; 
it  is  only  for  a  single  point,  not  appearing  in 
the  record,  and  on  which  the  party  must  place 
hisfingtr,  and  not  wander  at  large  into  the 
record.  <1  Bac.  Abr.,  527,  528.)  But  the  court 
merely  decided  that  there  was  error  in  pro- 
nouncing that  it  was  not  a  sea  letter.  This 
must,  of  course,  be  tested  by  its  relation  to 
the  subject  matter  on  which  that  opinion  was 
«xpressed,  and  that  was  the  exception  taken  on 
the  trial. 

On  the  trial,  on  the  part  of  the  plaintiff,  in 
the  couit  below,  it  was  contended  that  the 
704 


treaty  sen  letter  was  exclusively  entitled  to  that 
appellation  ;  and  on  the  part  of  the  defendants, 
that  the  certificate  of  ownership  had  received 
the  denomination  of  sea  letter  from  general 
understanding,  and  not  from  the  laws  of  the 
United  States,  and  though,  in  the  Conclusion 
of  the  bill  of  exceptions,  it  is  *also  [*559 
stated  that  the  counsel  for  the  plaintiffs  re- 
quested the  court  to  charge  the  jury,  that  the 
sailing  with  such  certificate  was  a  compliance 
with  the  warranty  in  the  policy,  yet  that  re- 
quest, if  not  limited  to  the  .evidence  offered,  is 
decidedly  at  variance  with  the  special  matter 
of  exception,  and  involves  the  absurdity  of 
offering  parol  proof  as  an  inducement  to  its 
admission,  and,  without  any  additional  matter 
introduced,  insisting  upon  its  being  admitted 
without  such  proof.  From  the  mode  of  intro- 
ducing it,  I  therefore  think  nothing  more  is  to 
be  legally  inferred  than  that  it  was  a  general 
claim,  formally  expressed,  in  all  events,  so  as 
to  cover  the  particular  exceptions,  and  to  pre- 
vent all  doubt  as  to  the  extent  of  their  appli- 
cation. 

The  judgment  formerly  pronounced  in  the 
cause  by  this  court,  which,  though  an  unusual 
departure  from  the  ordinary  simplicity  of  the 
judgments  of  the  courts  of  common  law,  by 
declaring  that  the  court  below  had  erred  in 
determining  that  "  the  paper  writing,  offered 
by  the  plaintiffs  in  error,  on  the  trial,  was  not 
a  sea  letter,"  settled  the  precise  point  intended 
to  be  determined ;  for  whatever  might  be  the 
reasoning  which  led  to  it,  that  judgment  ex- 
presses the  collective  opinion  of  the  court,  and 
must  be  the  governing  one ;  and  the  opinion 
which  dictated  that  judgment,  as  to  be  de- 
duced from  the  question  submitted  by  the 
parties,  on  the  bill  of  exceptions,  to  which  it 
ought  to  be  a  legal  response,  is,  that  the  paper 
rejected  was  such  an  one  as,  from  the  latent 
ambiguity  of  the  policy,  became  a  proper  sub- 
ject of  explanation  by  parol. 

If  the  opinion  had  stood  solely  on  the  ground 
that  the  certificate  of  ownership  was  a  sea 
letter,  the  legal  effect  would  have  been  to 
affirm  that  both  that  and  the  treaty  document 
were  sea  letters ;  and  if  so,  a  vessel  sailing 
with  one  or  the  other  of  them  must  be  considT 
ered  as  complying  with  the  stipulation  that 
she  should  sail  with  a  sea  letter ;  no  latent 
ambiguity  could  then  exist,  to  become  a  proper 
subject  of  explanation  by  parol  evidence. 

*If  this  reasoning  is  correct,  there  [*56O 
can  be  no  ground  for  quashing  the  writ,.merely 
because  the  bringing  it  is  vexatious. 

As  to  the  arguments  which  have  been  urged, 
relative  to  an  ultimate  decision  in  the  Supreme 
Court  of  the  United  States,  I  think  the  path  of 
duty  is  plain  and  unembarrassed.  This,  court 
are  to  decide  as  if  no  revisionary  tribunal  ex- 
isted. If  it  were  capable  of  taking  any  meas- 
ures to  evade  the  exertion  of  a  constitutional 
revision,  those  measures,  where  the  power  ex- 
ists, would  probably  be  defeated.  This  court 
would  not  tolerate  to  have  its  justice  eluded 
by  the  tribunals  whose  judgments  or  decrees 
they  are  authorized  to  correct,  and  that  justice 
would  always  be  enforced,  and  made  commen- 
surate to  its  legitimate  jurisdiction  ;  and  so,  I 
trust,  will  be  that  of  the  Supreme  Court  of  the 
United  States. 

I  think,  upon  the  whole,  there  is  neither  au- 
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thority  or  principle  to  warrant  this  applica- 
tion, and  that  the  motion  ought  to  be  denied, 
with  costs  for  resisting  it. 

CLINTON,  Senator.  This  cause,  at  the  last 
session  of  this  court,  after  a  full  discussion, 
.and  deliberate  consideration,  was  determined 
in  favor  of  the  present  defendants  in  error. 
At  the  new  trial  the  plaintiffs  in  error  tendered 
a  bill  of  exceptions  to  the  opinion  of  the  court, 
on  the  very  point  which  had  been  solemnly 
settled  here  ;  and  we  are  now  called  upon,  a 
second  time,  to  decide  the  same  question. 
This  mode  of  proceeding  would  appear  to  be 
intended  merely  for  delay ;  but  we  are  told 
that  it  is  for  the  purpose  of  carrying  the  cause 
to  the  Supreme  Court  of  the  United  States,  in 
the  route  marked  out  by  the  Judiciary  Act. 
By  recurring  to  the  Judiciary  Act  of  the 
United  States,  it  will  be  found  that  this  cause, 
-as  it  relates  merely  to  the  proper  denomination 
•of  a  certain  instrument,  and  the  intention  of 
the  contract  between  the  parties,  does  not 
come  within  the  jurisdiction  of  the  Supreme 
Court  of  tfie  United  States.  The  former  de- 
cision of  this  court  did  not  controvert  the  va- 
lidity of  any  treaty  or  statute  of  the  United 
-561*]  States;  nor  did  it  draw  into  *question 
the  construction  of  any  treaty  or  statute ;  nor 
did  it  decided  against  any  title,  right,  privilege, 
or  exemption  specially  set  up,  or  claimed  under 
any  such  treaty  or  statute.  On  the  contrary, 
it  ;idmitted  the  obligatory  force  of  the  treaty, 
the  legitimacy  of  the  sea  letter  mentioned  in  it, 
the  application  of  that  instrument,  as  recog- 
nized in  the  laws  of  the  United  States,  to  this 
•case ;  and  established  a  construction  favorable 
to  the  party  claiming  the  benefit  of  a  statute. 

But  the  plaintiffs  in  error,  if  they  wished  to 
have  carried  the  cause  to  the  Supreme  Court 
of  the  United  States,  ought  to  have  brought  a 
writ  of  error  for  that  purpose  when  the  cause 
was  determined  by  this  court.  That  judgment 
was  final,  as  to  the  points  in  controversy  be- 
tween the  parties.  The  principle  was  settled, 
and  the  remitting  of  the  cause  to  the  Supreme 
Court  was  merely  for  the  purpose  of  ascer- 
taining the  damages.  When  the  act  of  Con- 
gress speaks  of  a  final  judgment,  or  decree,  it 
is  as  distinguished  from  an  interlocutory  judg- 
ment or  decree ;  and  it  intends  the  application 
of  the  law  to  the  case,  by  the  court  of  supreme 
jurisdiction,  and  in  the  last  resort.  If  the 
plaintiffs  in  error  have  mistaken  the  time 
proper  for  bringing  their  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  it  is  their 
own  laches,  and  they  ought  not  to  be  indulged 
now,  to  the  great  expense  and  delay  of  the  op- 
posite party. 

But  there  is,  in  my  mind,  a  decisive  answer 
to  all  the  considerations  arising  from  an  inten- 
tion to  carry  this  cause  to  the  Supreme  Court 
of  the  United  States.  A  court  ought  to  pro- 
nounce the  law  upon  the  merits  of  the  case, 
without  reference  to  other  tribunals ;  and 
should  act  as  if  their  judgment  was  to  be  final 
and  conclusive.  It  ought  neither  to  accelerate 
nor  retard  appeals  from  its  decisions ;  if  it  has 
any  leaning  at  all,  in  a  case  like  the  present,  it 
ought  to  be  against  the  plaintiffs  in  error.  Al- 
though I  do  not  subscribe  to  the  maxim,  that 
he  is  a  good  judge,  who  enlarges  the  jurisdic- 
tion of  his  court ;  yet  I  do  not  hesitate  to  say 
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that  it  is  the  duty  of  all  courts  to  guard  against 
*encrpachments  upon  their  rights ;  [*o62 
and  situated  as  the  State  courts  are,  in  relation 
to  those  of  the  general  government,  and  with 
volumes  of  experience  before  us,  showing  the 
subtile  contrivances  and  fictions,  by  which 
some  of  the  higher  courts  of  England  have 
drawn  to  themselves  every  object  of  contro- 
versy, I  think  that  we  ought  not  to  go  out  of 
our  way  to  sustain  applications  like  the 
present. 

But  to  return  to  the  merits  of  the  cause. 
The  error  assigned  has  been  recently  decided 
upon.  Shall  parties,  then,  be  permitted  to 
multiply  writs  of  error  without  end  1  Shall 
the  weight  of  purse,  not  the  weight  of  justice, 
preponderate  in  the  scale  of  controversy  ? 

Bills  of  exceptions  were  unknown  to  the 
common  law.  The  statute  authorizing  them 
was  intended  to  permit  the  party  aggrieved  to 
state  his  exception  to  the  judge,  with  a  view 
of  having  the  opinion  or  decision  re-examined 
in  a  higher  tribunal.  When  this  review  has 
been  taken,  the  object  of  the  law  is  answered, 
and  its  intention  fulfilled.  The  act  does  not 
go  further.  The  application  for  a  bill  of  ex- 
ceptions ought,  therefore,  to  have  been  over- 
ruled, as  oppressive,  vexatious,  and  not  within 
the  remedy  contemplated  by  the  statute.  The 
cause  is,  however,  before  us,  and  it  does  not 
avail  the  plaintiffs  in  error  to  say  that  courts 
may  and  ought  to  review  their  own  decisions. 
This  court  will  hardly  admit  that  doctrine.  A 
motion  for  a  rehearing,  after  judgment,  has 
never  been  made  or  sustained.  When  a  cause 
has  been  once  settled,  when  a  decision  has  been 
pronounced  here,  the  law  is  established,  and 
no  power  can  change  it  but  the  Legislature. 
The  rule  becomes  binding,  not  only  upon  all 
subordinate  tribunals,  but  upon  this  court. 
That  we  ought  not  again  to  pronounce  the  law, 
but  that  we  oug^ht  to  dismiss  the  cause  at  once, 
without  a  hearing,  appears  to  me  to  be  the 
proper  course.  It  would  be  trifling  with  the 
court  to  rehear  it  on  its  merits ;  and  this  is  not 
even  contended  for,  or  desired,  by  the  plaintiffs 
in  error. 

A  writ  of  error  must  be  quashed  in  the  court 
where  it  is  returnable.  (Doug.,  339.)  The 
principal  ground  for  *quashing  is  for  [*563 
informality ;  but  other  grounds  are  indicated, 
as  the  want  of  all  or  proper  parties  ;  and  it  is 
stated  (2  Sellon,  406)  that  the  court  would  not 
quash  a  writ  of  error  on  motion,  though  it  ap- 
peared to  have  been  brought  twenty-nine 
years ;  because,  if  they  did,  it  would  deprive 
the  plaintiff  in  error  of  the  benefit  of  replying 
to  the  exceptions  in  the  statute,  admitting 
clearly  that  the  writ  would  have  been  quashed, 
on  the  merits  of  the  case,  if  there  had  been  no 
exceptions  in  the  statute.  Quashing,  or  an- 
nulling a  writ  of  error,  is,  therefore,  not  con- 
fined to  matters  of  form.  The  case  before  us 
is  sui  generis.  A  similar  one  is  not  to  be  found 
in  the  history  of  judicial  determinations.  The 
decision  heretofore  made  in  this  case,  so  far  as 
it  establishes  a  general  principle,  is  the  law  of 
the  land.  So  far  as  it  is  confined  exclusively 
to  the  parties,  it  is  the  law  of  the  case,  and  can 
never  be  called  in  question,  or  examined  in 
any  court  of  this  State.  In  quashing  this  writ, 
we  declare  it  a  nullity ;  we  declare  that  it 
ought  not  to  have  been  issued;  and  we  de- 
45  705 


UK    KUKOKB.    8TATE   OF   NEW    YORK 


ISMS 


clare,  that  after  having  deliberately  considered, 
and  solemnly  adjudged  the  controversy  before 
us,  we  will  not  permit  a  round  of  vexatious 
litigation,  and  an  accumulation  of  unnecessary 
expense. 

I  am,  therefore,  for  quashing  the  writ,  with 
costs. 

This  being  the  opinion  of  the  majority  of 
the  court,  it  was,  thereupon,  ordered  and  ad- 
judged that  the  writ  of  error  in  this  cause  be 
quashed  (the  same  having  improvidently  is- 
sued), with  costs. 

Motion  granted. 
Cited  in— 6  Johns.,  359 ;  9  Johns.,  427 ;  9  Cow.,  638. 


564*]*    WILLIAM   ROGERS  AND  ANN, 
his  Wife,  Appellants, 

v. 
BERTRAM  CRUGER  ET  AL.,  Respondents. 

Petition  of  Appeal — Answer —  Waiver  of  Objec- 
tions. 

Where,  on  a  petition  of  appeal,  the  appellant 
omitted  to  state  the  reasons  in  the  appeal,  and  the 
respondent  answered  the  petition,  it  was  held  that 
he  was  too  late,  afterwards,  to  object  to  any  defects 
in  the  petition,  in  matters  of  form. 

A  MOTION  having  been  made  to  bring  this 
cause  on  to  be  heard,  Mr.  Pendleton,  for 
the  respondents,  objected  that  the  petition  of 
appeal  was  not  in  conformity  to  the  rule  of 
the  court.  By  the  ninth  rule,  it  is  ordered 
that  the  petitions  of  appeal,  instead  of  reciting 
the  pleadings  at  large,  shall  only  recite  the  de- 
cree, or  such  part  of  it  as  is  appealed  from, 
and  shall  set  forth  the  reasons  of  such  appeal, 
and  refer  to  the  pleadings  and  exhibits  tiled 
with  the  clerk.  In  the  present  case,  the  whole 
proceedings  are  set  forth,  but  the  reasons  of 
the  appeal  are  not  stated.  The  appellants 
merely  state  that  they  are  advised  that  the  de- 
cree and  the  subsequent  orders  are  erroneous. 

Again,  William  Hayward  and  his  wife, 
though  not  mentioned  in  the  petition,  are 
made  parties  in  the  printed  case  delivered  to 
the  court. 

Montr*.  Benson  and  Harinon,  contra.  That 
all  the  proceedings  are  inserted  in  the  petition, 
can  be  no  reason  for  quashing  the  appeal, 
though  it  may  affect  the  costs.  Where  a  fe- 
male defendant  is  married,  her  husband  may 
be  added  without  a  bill  of  revivor.  (Wyatt,  2; 
4  Vin.,  142,  sec.  2;  2Eq.  Cas.  Abr.,  1 ;  1  Ves., 
182;  Mitford,  55,  56 ;  1  Har.  Ch.  Pr.,  128.) 
The  intermarriage  of  Sarah  Cruger  with  ] 
William  Hayward  was  stated  by  the  respond- 1 
entx,  in  their  petition  for  a  rehearing.  But  | 
the  respondents  have  answered,  and  put  the 
cause  at  issue  in  this  court ;  and  it  has  been 
set  down  for  a  hearing,  by  consent.  It  is, 
therefore,  too  late  now  to  make  this  objection. 
Still,  it  is  optional  with  the  party  to  state  his 
reasons,  or  not.  The  rule  was  intended  for 
his  benefit,  and  was  never  before  urged  as  a 
ground  lor  quailing  the  appeal.  There  are 
numerous  precedents,  in  this  court,  where  the 
appellant,  after  setting  forth  the  proceedings, 
merely  stales  that  they  were  erroneous,  with- 
out specially  assigning  the  reasons. 
*>O5*]  *'.\fr.  T.  A.  Emmet,  in  reply,  ob- 
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served  that  this  was  a  motion  to  set  aside  the- 
appeal.  for  irregularity  ;  that  this  was  a  <-:i<<- 
of  infants,  who  can  waive  no  right,  and 
might,  in  any  stage  of  the  cause,  object  to- 
matters  of  form. 

Per  Ouriarn.  The  petition  of  appeal  i>  in 
the  nature  of  a  declaration  ;  and  the  respond- 
ents having  answered,  have  thereby  admitted 
the  petition  to  be  competent,  and  have  waived 
all  objections  to  matters  of  mere  form.  The 
present  objection  should  have  been  made  on 
tiling  the  petition,  and  before  the  respondents 
had  answered.  The  application  is  now  too 
late.  It  is  contrary  to  the  course  of  practice 
in  all  courts,  to  allow  of  objections  to  matters 
of  form,  after  an  issue  is  joined  on  the  merits 
of  the  cause.  - 

The  motion  must  be  denied  ;  and  the  argu- 
ment of  the  cause  proceed  on  the  merits  of  the 
appeal. 

Motion  denied. ' 


*THE  TRUSTEES  OF  THE  FR^E-  [*5O6 
HOLDERS  AND  COMMONALTY  OF 
THE  TOWN  OF  HUNTINGTON,  ISA- 
IAH JARVIS.  SILAS  SMITH,  JESSE 
WICKES,  TIMOTHY  CONKLIN.  PHIN- 
EAS  CARLL,  JOHN  OAKLEY,  SAMUEL 
SKIDMORE,  RICHARD  CONKLIN,  AND 
NATHANIEL  BIGGS,  Appellants, 
v. 

WILLIAM  NICOLL,  an  Infant,  by  SEI-AH 
STRONG  and  RICHARD  UDALL,  his  Guard- 
ians, Respondent. 

Court  of  Chancery — Temporary  Order — Injunc- 
tion— Appeal — Merits,  When  Heard — Bitt  to 
Prevent  Multiplicity  of  Suits — Order  for  Ex- 
amination of  Guardians  of  Complainant. 

No  appeal  lies  from  a  temporary  order  of  the 
Court  of  Chancery,  awarding1  an  injunction ;  and 
such  an  order  having1  expired,  the  appeal  was  dis- 
missed. 

On  an  appeal  from  an  order  granting  an  injunc- 
tion to  stay  proceedings  at  law,  this  court  will  not 
hear  and  decide  on  the  merits  of  the  cause,  if  the 
court  below  had  not  heard  the  cause  on  the  merits, 
before  the  order. 

Where  a  bill  is  filed  in  the  Court  of  Chancery,  f  or- 
the  purpose  of  preventing  a  multiplicity  of  suits  at 
law,  and  to  have  the  title  tried  and  finally  settled  by 
one  suit,  under  the  direction  of  the  Chancellor,  it 
seems  that  the  bill  will  be  sustained,  though  there 
had  bec-n  but  one  or  two  trials  at  law. 

No  appeal  lies  from  an  order  of  the  Court  of 
Chancery,  for  the  examination  of  the  guardians  of 
the  complainant,  who  was  an  infant,  as  witnesses 
for  him ;  such  examinations  being  always  taken  de 
hc,ne  ex.--e,  and  saving  all  just  exceptions,  and  if  in- 
admissible, on  account  of  the  ineompetency  of  the 
witnesses,  may  be  suppressed  at  the  hearing  before 
the  Chancellor,  or,  if  admitted,  may  then  become 
the  ground  of  appeal. 

Citations— 2  Atk.,  228:  3  Johns.,  543;  Bro.  P.  C... 
373;  2  Atk.,391.483;  1  Bro.  P.  C.,  40;  6  Bro.  P.  C., 
575;  Mit.  PI.,  100;  2  Cai.  Cas..  1:  2  Johns..  184;  IBro. 
P.  C.,  166;  2  Atk.,  483;  Gilbert,  tit.  "Forum  Ro- 
manum,"  195;  Harg.  Pr.,  Vol.  I.,  589. 

IN   May,   1806,   Selah   Strong  and  Richard 
Udafl,  the  general  guardians  of  the  person 
and  estate  of  Wm.  Nicoll,  the  respondent,  an 
infant,  of  the  age  of  seven  years,  appointed  by 

1.— The  cause  was  afterwards  argued  on  the  mer- 
its of  the  appeal :  and  the  report  of  the  case  will  be- 
found  in  the  next  volume. 
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the  Court  of  Chancery,  filed  their  bill  in  that 
court  against  the  appellants.  From  the  plead- 
ings in  the  cause,  the  following  facts  ap- 
peared. 

On  the  4th  June,  1688,  letters  patent  were 
issued  by  the  Governor  of  the  Province  of 
New  York,  to  William  Nicoll,  an  ancestor  of 
the  respondent,  for  "all  those  islands  and 
small  isles  of  sandy  land,  and  marsh  or  mead- 
ow grounds,  with  the  appurtenances,  situate, 
lying  and  being  on  the  south  side  of  Long  Isl- 
and, between  the  inlet  or  gut  commonly  called 
Huntingdon  Gut,  and  the  lands  of  the  said 
Wm.  Nicoll,  at  a  certain  river,  called  Conet- 
qunt,  in  the  bay  or  sound,  that  is  between  the 
567*]  firm  land  of  Long  *Lsland  and  the 
beach,  together  with  all  and  singular,  the 
lands,  meadows,  marshes,  moors,  water  ponds, 
hawking,  hunting,  fishing,  fowling,  and  all 
the  rights,  profits,  hereditaments  and  appur- 
tenances, to  the  said  islands  and  premises  be- 
longing, or  in  any  wise  appertaining."  Wm. 
Nicoll,  the  patentee,  took  possession  of  the 
islands  described  in  the  letters  patent,  consist- 
ing of  four  islands,  called  Fire  Island,  Captree 
Island,  Oak  Island  and  Grass  Island,  the  last 
three  of  which  are  the  subject  of  controversy 
in  this  cause.  The  patentee,  and  his  descend- 
ants, the  ancestors  of  the  respondent,  were 
successively  seized  and  possessed  of  the  said 
islands,  until  the  year  1799,  when  the  father  of 
the  respondent  died.  Upon  his  death,  the 
title  to  the  islands  vested  in  the  respondent ; 
and  the  guardians  of  the  respondent,  having 
been  appointed  in  the  same  year,  immediately 
took  possession  thereof,  which  they  have  ever 
since  held.  The  inlet,  or  gut,  described  in 
the  letters  patent,  as  commonly  called  Hunt- 
ington  Gut,  was  a  passage  of  water  through 
the  beach,  from  the  bay  into  the  main  ocean, 
situated  westerly  of  all  the  said  islands,  at  the 
time  when  the  letters  patent  issued  ;  but  at 
piesent  there  is  not,  and  for  many  years  past 
has  not  been  any  such  gut  or  inlet  situated 
westerly  of  the  islands.  The  freeholders  and 
inhabitants  of  the  town  of  Huntington  have, 
at  different  times,  entered  upon  the  islands, 
and  cut  and  carried  away  the  grass  and  other 
products  growing  thereon.  Lately,  the  trus- 
tees of  the  freeholders  and  commonalty  of  the 
town  of  Huntington  have  laid  claim  to  Cap- 
tree  Island,  Oak  Island  and  Grass  Island,  as 
belonging  to  that  town  ;  and  have,  under  their 
claim  of  right,  authorized  others  to  enter  upon 
those  islands,  and  take  the  products  thereof. 
The  guardians  of  the  respondent  thereupon 
brought  actions  of  trespass,  in  the  Court  of 
Common  Pleas,  in  Suffolk  County,  against 
Zebulon  Smith,  Isaiah  Jarvis  and  Silas  Smith, 
who  had  entered  upon  those  islands,  under  the 
authority  of  the  trustees  of  the  town  of  Hunt- 
ington. Those  actions  were  removed  into  the 
568*]  Supreme  Court,  and  *the  respondent 
declared,  by  his  guardians,  in  trespass  quare 
dnuHti/nfregit,  for  entering  upon,  and  cutting 
down  the  grass,  sedge,  &c.,  and  committing 
other  trespasses  on  the  said  islands  ;  and  the 
defendants  justified  their  acts  under  the  au- 
thority of  the  town  of  Huntington.  One  of 
the  actions  was  tried  at  a  circuit  court,  held  in 
the  County  of  Suffolk,  in  September,  1805; 
and  after  a  trial  of  two  days,  and  an  investiga- 
tion of  the  titles  and  claims  of  the  respective 
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parties,  the  jury  found  a  verdict  for  the  plaint- 
iff, 011  which  judgment  was  entered  up.  The 
other  actions  are  still  pending.  Jesse  Wickes, 
claiming  a  right  or  title  to  the  islands  in  ques- 
tion, derived  from  the  town  of  Huntington, 
instituted  actions  of  trespass  against  Peter 
Monfort  and  Elias  Leek,  for  supposed  tres- 
passes, committed  by  them  on  those  islands, 
under  the  authority  of  the  guardians  of  the  re- 
spondent, and  their  defense  in  those  actions 
depends  on  the  respondent's  title.  The  trus- 
tees of  the  town  of  Huntington  still  persist  in 
their  claim  of  right  to  the  islands  in  question  ; 
and  the  respondent,  in  his  bill,  alleged  that  the 
trustees  not  only  declared  their  intention  to 
persist  in  their  claim,  but  encouraged  others  to 
enter  upon  the  said  islands,  and  to  cut  and 
carry  away  the  grass,  &c.,  in  despite  of  the  re- 
spondent's title,  and  which  would  oblige  the 
respondent  to  abandon  his  right,  or  lead  to 
such  a  multiplicity  of  actions  as  would  im- 
poverish the  respondent,  and  produce  great 
personal  animosities  among  the  inhabitants  of 
Suffolk  County. 

The  respondent,  in  his  bill,  prayed  that  his 
witnesses  might  be  examined,  and  their  testi- 
mony perpetuated,  in  order  that  the  respond- 
ent's title  might  be  established,  on  the  ground 
of  the  verdict  and  judgment  at  law,  or  such 
other  grounds  as  the  court  might  direct,  and 
he  be  quieted  in  the  possession  thereof ;  and 
that  the  trustees  of  Huntington  might  be  re- 
strained, by  a  perpetual  injunction,  from  en- 
tering on  the  islands,  and  that  the  suits  at  law, 
brought  by  Jesse  Wickes,  might  be  restrained, 
&c. 

*The  bill  having  been  sworn  to  by  the  [*569 
guardians  of  the  respondent,  application  was 
made  for  an  injunction  to  stay  the  proceedings 
at  law,  pursuant  to  the  prayer  of  the  bill.  But 
the  application  was  not  then  granted  by  the 
Chancellor,  who  refused  to  award  an  injunc- 
tion, until  after  the  answers  of  all  the  defend- 
ants should  come  in. 

The  appellants  are  the  trustees  of  the  free- 
holders and  commonalty  of  the  town  of  Hunt- 
ington, who  are  a  body  corporate  :  Timothy 
Conklin,  Phineas  Carll,  John  Oakley,  Samuel 
Skidmore,  Richard  Conklin  and  Nathaniel 
Briggs  w^re  some  of  the  incumbent  trustees  of 
the  town,  at  the  time  when  the  bill  was  filed  ; 
and  Isaiah  Jarvis,  Silas  Smith  and  Jesse 
Wickes  were  lessees  and  tenants  of  the  islands 
in  question,  under  the  trustees  of  Huntington. 

By  their  answer  the  appellants  admitted  that 
the  letters  patent  issued  to  Wm.  Nicoll,  in 
1688,  and  alleged  that  the  islands  described 
therein  are  certain  islands  called  the  Fire 
Islands  ;  and  expressly  denied  that  Captree 
Island.  Oak  Island  and  Grass  Island  are  includ- 
ed in,  or  intended  by  the  said  letters  patent ; 
that  the  ancestors  of  the  respondent  took  pos- 
session of  the  Fire  Islands,  as  the  islands  des- 
cribed and  intended  by  the  said  letters  patent ; 
that  those  islands  have  been  held  and  enjoyed 
by  the  ancestors  of  the  respondent,  and  are 
now  held  by  him,  without  any  interruption  or 
adverse  claim  ;  and  they  denied  that  either 
Wm.  Nicoll,  the  patentee,  or  any  other  ances- 
tor of  the  respondent,  ever  took  possession  or 
had  possession  of  Captree  Island,  Oak  Island 
and  Grass  Island,  or  either  of  them,  in  any 
manner  whatever.  They  also  denied  that  the 

707 


COUHT  OF  ERRORS,  STATE  OK  NEW  YOKK. 


1808 


respondent,  or  any  of  his  ancestors  ever  had 
any  right  or  title  to  those  islands. 

They  also  alleged  that  the  gut  described  in 
the  said  letters  patent,  as  commonly  called 
Huntington  Gut,  is  a  large  inlet  of  water, 
situated  easterly  of  the  islands  in  question  ; 
and  that  the  Fire  Islands  lie  directly  between 
hat  gut  and  the  lands  of  the  respondent,  at  the 
5  7O*]  river  *called  Conetqunt ;  and  that  the 
islands  in  question  all  lie  on' the  westerly  side 
of  that  gut. 

They  further  stated,  that  on  the  30th  of 
November,  1666,  letters  patent  were  issued  by 
the  Governor  of  the  Colony  of  New  York,  to 
the  town  of  Huntington,  by  which  the  gov- 
ernor granted,  ratified  and  confirmed  all  the 
lands  within  the  limits  and  bounds  therein  ex- 
pressed, which  limits  and  bounds  are  particu- 
larly set  forth  ;  and  they  insisted  that  Captree 
Island,  Oak  Island  and  Grass  Island  are  in- 
cluded and  comprehended  within  those  limits, 
and  that,  thereby,  those  islands  vested  in  the 
town  of  Huntington,  as  their  property  ;  and 
that  the  town  of  Huntington,  thereupon  took 
possession  of  those  islands,  and  enjoyed  them 
as  their  own. 

That  on  the  2d  day  of  August,  1688,  the  gov- 
ernor of  the  Colony  of  New  York  issued  other 
letters  patent  to  the  town  of  Huntington,  in 
which  the  letters  patent  of  the* 30th  Novem- 
ber, 1666,  are  recited  and  confirmed  ;  that  in 
these  letters  patent,  the  limits  and  bounds  of 
the  town  are  described  and  established  to  be 
precisely  as  in  the  first  letters  patent ;  that  the 
freeholders  and  inhabitants  of  the  town  were 
thereby  incorporated  by  the  name  of  the 
trustees  of  the  freeholders  and  commonalty  of 
the  town  of  Huntington,  and  that  all  the  ordi- 
nary powers  and  privileges  of  a  corporation 
were  granted  to  them  ;  that  thereby  the  title  to 
Captree  Island,  Oak  Island  and  Grass  Island, 
which  were  thus  comprehended  in  both  letters 
patent,  vested  in  the  corporation,  and  has  re- 
mained in  them  ever  since ;  that  on  the  5th 
October,  1694,  other  letters  patent  were  issued 
by  the  Governor  of  the  Province  of  New  York, 
to  the  town  of  Huntington,  by  which  the  first 
letters  patent  are  recited,  and  the  bounds  of 
the  town  are  altered  ;  and  they  alleged  that, 
from  the  time  of  issuing  the  said  several  let- 
ters patent,  the  inhabitants  of  the  town,  and 
after  the  letters  patent  of  the  3d  August,  1688, 
the  trustees  of  the  town,  and  others  under 
them,  have  constantly,  until  this  time,  occupied 
and  enjoyed  Captree  Island,  Oak  Island  and 
Grass  Island,  by  entering  thereon,  at  pleasure  by 
57  1*1  fishing  *and  fowling  thereon,  and  par- 
ticularly by  cutting  the  grass  growing  thereon; 
such  being  the  only  acts  of  possession  of  which 
those  islands  are  susceptible  ;  that  for  the  last 
twenty  years  the  trustees  of  the  town  have  had 
possession  of  the  islands  in  question,  by  leas- 
ing them  from  year  to  year,  and  by  receiving 
the  rents ;  and  that,  during  that  period,  the 
tenants  of  the  town  have  enjoyed  those  islands 
and  have  taken  the  profits  thereof ;  that  from 
the  time  when  the  several  letters  patent  were 
issued  to  the  town,  until  about  eighteen  years 
ago,  the  possession  and  enjoyment  of  the 
islands  in  question,  by  the  trustees  and  in- 
habitants of  the  town,  were  peaceable,  unin- 
terrupted and  exclusive,  and  without  any  claim 
of  adverse  title;  and  that  they  are  able  to  prove 
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their  possession  for  the  last  sixty  years,  by  liv- 
I  ing  witnesses ;   that  the  ancestors  of  the  re- 
,  spondent  all  resided  near  the  islands  in  ques- 
1  tion,  and  well  knew  that  they  were  claimed 
!  and  enjoyed  by  the  town  of  Huntington,  and 
i  that  none  of  them  ever  claimed  those  islands 
i  until  lately  ;  but  that,  on  the  contrary,  some 
of  the  ancestors  of  the  complainant  expressly 
disavowed  and  disclaimed  any  pretense  of  right 
or  title  to  those  islands  ;  that,  about  eighteen 
years  ago,  one  of  the  ancestors  of  the  respond- 
ent first  set  up  a  claim  to  the  islands  in  ques- 
tion ;  but  that  no  suit  was  ever  brought  and 
j  prosecuted  to  effect,  by  any  of  the  ancestors 
of  the  respondent,  in  support  of  such  claim. 

The  answers  of  the  appellants  having  been 
put  in,  the  respondent  moved  in  September, 
1806,  that  an  induction  should  issue  according 
to  the  prayer  of  the  bill.  This  motion  was 
opposed,  and,  after  argument,  was  refused  by 
the  Chancellor.  In  April,  1807,  an  order  was 
made  that  the  respondent  might  examine  his 
witnesses  in  perpetuation  of  their  testimony. 

In    the  May  Term,  1807,   of  the  Supreme 

Court,  Jesse  Wickes  obtained  an  order  of  that 

court,  for  the  trial  of  the  action  brought  by  him 

against  Elias  Leek,  by  a  special  jury,  and  that 

the  special  jury  should  have  a  view   of  the 

premises  in  question.     The  jury  was  accord- 

•  ingly  struck,  notice  *of  trialwasgiven,[*572 

I  and  preparations  were  made  for  the  view,  and 

j  for  carrying  the  cause  down  to  trial,  at  the 

next  Circuit  Court  to  be  held  in  the  County  of 

Suffolk,  *pn  the  30th  June,  1807. 

Immediately  after  the  rule  for  a  special  jury 
i  and  a  view  had  been  obtained,  affidavits  were 
j  made  in  the  suit  in  chancery,  on  the  part  of 
the  respondent,  stating  that  the  questions  of 
title  were  the  same  in  all  the  suits  at  law,  and 
also  that  the  trial  of  any  one  of  the  suits  would 
be  attended  with  great  expense.  Upon  these 
affidavits,  the  Chancellor  was  again  moved,  in 
May,  1807,  on  the  part  of  the  respondent,  for 
an  injunction  to  restrain  the  prosecution  of  the 
suits  at  law  ;  and,  in  opposition,  an  affidavit 
was  read  on  the  part  of  the  appellant,  stating, 
among  other  things,  that  many,  and  the  princi- 
pal number  of  those  witnesses  of  the  appellants, 
whose  testimony  was  material  to  establish  their 
title  to  the  islands  in  question,  were  very  aged 
and  infirm,  and  not  likely  to  live  long,  and 
that  the  testimony  of  those  witnesses  could  not 
be  supplied  or  obtained  from  any  other  source, 
if  they  should  die  before  their  examination. 

On  the  4th  June,  1807,  the  Chancellor  grant- 
ed an  order  that  an  injunction  should  issue  to 
restrain  Jesse  Wickes  from  proceeding  to  trial 
in  any  of  the  suits  at  law,  at  the  Circuit  Court 
then  next  to  be  held  in  the  County  of  Suffolk; 
and  the  injunction  was  issued,  and  served 
accordingly. 

From  this  order  the  defendants  below  ap- 
pealed to  this  court. 

In  May,  1807,  another  affidavit  was  made  on 
the  part  of  the  respondent,  stating  that  the  re- 
spondent was  owner  of  a  large  and  valuable 
real  estate,  more  than  sufficient  to  pay  all  the 
costs  and  expenses  which  might  accrue  in  con- 
sequence of  this  suit,  and  that  Sclah  Strong 
and  Richard  Udall,  his  guardians,  were  be- 
lieved to  be  material  witnesses  for  him  in  the 
suit. 

Upon  this  affidavit,  the  respondent,  in  May, 
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1807,  applied  to  the  Chancellor  for  an  order, 
U73*]  that  the  guardians  of  *  the  respondent 
might  be  examined  as  witnesses  for  him  in 
this  suit. 

This  motion  was  opposed;  and  it  appeared 
from  an  affidavit,  on  the  part  of  the  appel- 
lants, that,  before  the  commencement  of  this 
suit,  five  several  suits  at  law  had  been  institut- 
ed by  the  guardians  of  the  respondent,  one  of 
which  had  been  determined,  as  before  stated  ; 
that  the  other  four  were  still  depending  in  the 
Supreme  Court  ;  that  two  other  suits  were  de- 
depending  in  the  Supreme  Court,  brought  by 
lessees  of  the  town  of  Huntington,  against 
persons  who  had  acted  under  the  authority  of 
the  respondent's  guardians  ;  that  those  suits 
were,  in  fact,  defended  by  his  guardians,  and 
that,  besides  the  costs  of  suit  in  all  these 
actions,  which  were  great,  the  other  expenses 
were  very  considerable. 

The  Chancellor,  on  the  3d  June,  1807,  grant- 
ed an  order  that  the  respondent  should  have 
leave  to  examine  Selah  Strong  and  Richard 
Udall,  his  guardians,  as  witnesses  for  him  in 
this  suit. 

From  this  order  the  defendant  below  appeal- 
ed to  this  court. 

The  reasons  for  granting  these  orders  were 
thus  given  by 

THE  CHANCELLOR.  Upon  a  view  of  all  the 
circumstances  of  the  case,  I  could  not  discover 
that  the  trial  intended  could  definitively  deter- 
mine any  point  in  controversy  between  the 
parties,  or  that  it  could  tend  to  establish  a 
right  in  either.^  The  trespass,  which  was  the 
object  of  the  suit,  was  avowedly  trifling  ;  and 
the  whole  subject  was  before  me,  the  defend- 
ants having  submitted  to  treat  it  as  an  equita- 
ble object  of  jurisdiction.  There  is  some  re- 
semblance, as  to  the  nature  of  the  interests  of 
the  several  contending  parties,  between  this 
case  and  those  which  have  generally  induced 
a  court  of  chancery  to  retain  a  bill  of  peace  ; 
though  there  are  some  pecularities,  which 
make  it  essentially  variant  from  a  usual  con- 
troversy respecting  boundaries.  But  without 
determing  how  far  these  considerations  ought 
to  be  carried  generally,  on  the  merits  disclosed, 
574*]  *and  without  intimating  an  opinion  on 
those  merits,  I  thought  proper,  on  the  ground 
that  the  cause  was  brought  before  me,  and  that 
a  trial  could  not  produce  any  beneficial  result 
to  either  party,  to  award  an  injunction  to  re- 
strain a  trial  at  the  ensuing  circuit  in  Suffolk. 
An  opportunity  was  also  thus  given  ty  review 
the  question,  should  the  cause  continue  pend- 
ing until  another  circuit  in  that  county. 

A  motion  was  also  made,  on  the  part  of  the 
complainant,  to  examine  his  guardians,  as 
witnesses  for  him. 

To  this  it  was  objected  that  they  were  not 
competent. 

1.  Because  they  were  parties  to  the  record. 

2.  Because  they  were  responsible  for    the 
costs. 

3.  Because  they  had  evinced  a  spirit  of  liti- 
gation, by  the  improvident  commencement  of 
several  suits. 

The  rules  of  evidence  are,  in  general,  the 
same  in  equity  as  at  law  ;  but  the  rigid  forms 
of  the  courts  of  common  law  will  not  readily 
yield  to  the  modifications  which  this  court  can 
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adapt  to  the  promotion  of  substantial  justice. 

It  is  every  day's  practice  in  chancery  to  dis- 
regard the  nominal  parties  to  a  suit,  and  to  test 
the  competency  of  witnesses,  by  their  real  re- 
lation to  the  objects  in  controversy  ;  and  the 
mere  circumstance  of  being  a  party  does  not 
always,  of  itself,  disqualify.  Indeed,  from 
the  forms  of  the  court,  the  guardians  are  not 
alleged  to  be  parties.  The  complainant  pros- 
ecuted solely.  His  guardians  are  merely  in- 
troduced to  show  that  it  is  with  their  appro- 
bation and  sanction  that  he  prosecutes  for  the 
rights  he  claims. 

It  is  certain  that  guardians,  as  such,  have 
no  personal  or  immediate  interest  in  claiming 
the  object  of  controversy  for  their  wards. 
They  are,  from  the  trust  confided  to  them, 
required  to  perform  every  beneficial  act,  in 
promotion  of  the  interests  of  their  wards. 
They  are  responsible,  as  trustees  are  who  have 
no  interest  coupled  with  their  trust,  for  its 
abuse  :  and  the  improvident  prosecution  of 
unsuccessful  suits  may  be  deemed,  under  cer- 
tain circumstances,  such  an  abuse.  But 
though  they  may  eventually  be  liable  for  the 
costs  accrued  in  such  suits,  in  an  *ac-  [*575 
count  with  their  ward,  I  think  they  would  not 
be  so  to  the  defendants,  unless  the  property  of 
the  ward  should  prove  incompetent  to  satisfy 
them.  In  this  case  it  was  shown  that  there 
was  property  abundant  to  respond. 

Some  strict  principles  have,  perhaps,  attach- 
ed to  this  subject,  from  the  doctrine  of  former 
ages,  when  the  ward  composed  a  species  of 
property  of  his  feudal  guardian  ;  when  bene- 
ficial rights  were  vested  in  the  guardian,  as 
connected  with  the  wardship,  and  when  every 
step  promotive  of  the  interest  of  the  ward 
yielded  some  advantage  to  the  guardian  ;  but 
I  can  discover  no  other  possible  interest  that 
a  guardian  can  now  have,  but  that  derived 
from  his  liability  to  costs  ;  and  as  there  are  no 
express  authorities  to  prevent  a  determination 
on  general  principles,  the  decision  of  the  first 
two  points  must,  in  a  great  measure,  be 
governed  by  those  general  principles. 

The  case  of  an  executor  at  law,  which  was 
urged,  as  bearing  a  strong  analogy  to  the 
present  case,  appeared  to  me  to  be  very  differ- 
ent. A  defendant  executor  is  made  a  party  to 
the  judgment,  in  the  first  instance,  by  the  si 
non  clause.  His  own  particular  interests  are 
never  brought  into  view,  as  distinguished  from 
others  beneficially  interested  in  the  testator's 
effects,  where  he  prosecutes  or  defends  in  case 
of  a  debt  or  duty  claimed  by,  or  against  him, 
as  executor.  He  appears  in  the  record  to  be, 
and  in  legal  contemplation  is,  the  absolute 
owner  of  the  personal  interests  of  the  testator. 

In  the  case  of  Man  v.  Ward  (2  Atk.,  228) 
Lord  Hardwicke  lays  it  down  that  a  nominal 
trustee,  who  has  no  legal  interest  in  the  estate, 
may  be  examined  in  equity. 

A  guardian  is  not  different,  in  point  of  in- 
terest, from  such  a  trustee.  Both  represent 
the  interests  of  others  ;  both  are  answerable 
to  those  whose  interests  they  represent  for  an 
abuse  of  their  trusts  ;  the  trustees,  in  many 
cases,  primarily  ;  the  guardian  more  remotely 
and  contingently  ;  but  the  occurrence  of  the 
contingency  supposes  laches,  or  fault,  which, 
in  legal  intendment,  is  not,  prima  facie,  sup- 
posed to  exist. 
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5  7O*]  *From  these  considerations,  I  was  of 
opinion  that  neither  the  first  nor  second  ob- 
jection were  well  taken. 

The  third  objection  required  an  investiga- 
tion far  beyond  what  appeared  to  me  a  proper 
limit  on  the  occasion.  It  would  have  been 
necessary  to  have  been  possessed  of  the  whole 
ground  of  controversy,  to  have  enabled  me  to 
pronounce  definitively  on  the  expediency  of 
bringing  the  suit  in  question. 

A  repetition  of  the  violation  of  the  supposed 
rights  of  their  ward,  might  impose  on  the 
guardians  the  duty  of  prosecutions.  The 
number  of  suits  was  an  evidence  of  the  per- 
severing disposition  of  both  parties  ;  but 
afforded  no  indisputable  criterion  from  which 
a  correct  judgment  could  be  formed. 

I  was,  therefore,  on  the  whole,  of  opinion 
that  the  guardians  might  be  examined,  saving 
all  just  exceptions. 

.\fr.  Sanford,  for  the  appellants.  1.  The 
bill  of  the  respondent  had  two  objects  in 
view,  to  perpetuate  testimony,  and  to  estab- 
lish a  title.  If  it  had  been  confined  to  the 
first  object,  there  could  have  been  no  objec- 
tion ;  but  he  has  attempted  to  establish  a  legal 
title  in  a  court  of  chancery.  An  injunction  is 
auxiliary  to  the  relief  sought  by  the  bill  ;  and 
if  no  relief  ought  to  be  granted,  then  no  in- 
junction ought  to  issue.  It  will  be  said  that 
this  injunction  was  limited  and  temporary,  and 
that  no  appeal  will  lie  from  a  temporary  order; 
but  the  statute  (Laws  N.  Y.,  Vol.  I.,  p.  185, 
sec.  8)  gives  to  all  persons  aggrieved  by  any 
sentence,  judgment,  decree,  or  order  of  the 
Court  of  Chancery,  or  Court  of  Probates,  a 
right  to  appeal  from  the  same,  or  any  part 
thereof,  to  this  court.  Though  the  order  was 
temporary,  yet  if  it  was  wrong,  and  the  party 
felt  himself  aggrieved  by  it,  he  had  a  right  of 
appeal,  which  cannot  be  taken  away  ;  he  has 
a  right  to  have  the  question,  as  to  the  pro- 
priety of  such  an  order,  heard  and  determined 
by  the  court.  If  the  appeal  be  not  allowed, 
the  Chancellor  may,  by  granting  temporary 
injunctions,  from  time  to  time,  prevent  the 
proceedings  at  law,  and  leave  the  appellants 
without  remedy.  The  controversy  between 
577*]  the  parties  is  purely  *legal,  founded 
wholly  on  a  question  as  to  the  legal  title  to 
certain  lands.  But  we  shall  be  told  that  the 
bill  of  the  respondent  is  a  bill  of  peace.  But 
bills  of  peace  are  filed  where  the  controversy, 
in  its  origin,  possessed  some  ingredient  of 
equitable  jurisdiction,  as  fraud  or  accident. 
The  case  of  Leighton  v.  I^eighton  (1  P.  Wms., 
671;  4  Bro.  P.  C..  3d  ed..  379)  was  of  this 
nature.  Another  set  of  cases  is,  where, 
though  the  question  be  merely  legal,  yet  in 
order  to  prevent  useless  and  endless  litiga- 
tion, a  court  of  equity  will  grant  a  perpetual 
injunction,  after  repeated  and  successive  trials 
at  law.  (1  Mod.,  10;  4  Bro.  P.  C.,  378.)  I 
find,  however,  no  case,  in  which  the  Court  of 
Chancery  in  England  has  interposed,  that  there 
had  not  been,  at  least,  five  ejectments,  or  trials 
at  law.  (2  Bac.  Abr.  Eject,  I.)  There  is  no 
instance  where  an  injunction  has  been  allowed 
after  a  single  trial  at  law.  In  Barefoot  v.  Fry 
(Bunbury,  156)  there  had  been  five  actions  of 
ejectment,  and  two  bills  in  equity. 

A  third  class  of  cases,  in  which  bills,  in  the 
nature  of  bills  of  peace,  are  allowed,  are  those 
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where  a  person  claims  a  right  against  a  great 
number  of  individuals  claiming  under  the 
same  general  right,  and  the  Court  of  Chancery 
interferes,  to  prevent  a  multiplicity  of  suits, 
by  obliging  the  party  to  abide  by  the  event  of 
a  single  issue.  Where  the  controversy  is  be- 
|  tween  two  persons,  no  such  bill  has  been  allow- 
|ed.  (2  Atk.,  483;  Mit.  Plead.,  127,  Ia8 ;  1 
Har.  Ch.  P.,  104-106.)  It  can  make  no  differ- 
ence that  the  appellants  are  a  corporation. 
They  make,  in  law,  but  one  person.  A  bill 
will  not  lie  to  have  an  issue  to  ascertain  the 
boundaries  between  two  parishes.  (1  Bro.  C. 
C.,  40;  Anstr.,  389.) 

In  the  case  of  Wetoy  v.  The  Duke  of  Rutland 
(2  Bro.  P.  C.,  39)  it  was  decided  that  where  a 
bill  is  brought  to  establish  a  legal  title,  and  for 
a  perpetual  injunction,  it  is  the  established 
practice  of  courts  of  equity  to  dismiss  the  bill, 
though  the  defendant  may  have  answered,  and 
insisted  on  his  title.  This  is  a  case  in  point, 
and  the  reasoning  there  stated  is  conclusive. 
But  it  may,  perhaps,  be  said  that  the  appel- 
lants, by  answering,  admitted  that  it  was  a 
case,  properly  within  the  cognizance  of  the 
Court  of  Chancery  ;  *and  that  if  they  [*578 
meant  to  object  to  the  jurisdiction  of  that 
court,  they  ought  to  have  demurred.  Had  the 
appellants  demurred,  they  would  have  ad- 
mitted the  facts  in  the  bill  ;  they  were  com- 
pelled to  answer,  and  ought  not  to  be  pre- 
judiced thereby.  It  is  an  universal  rule  that 
the  want  of  jurisdiction  may  be  urged  in  any 
stage  of  the  cause.  The  admission  of  the 
parties  cannot  give  jurisdiction  if  the  court 
has  none.  The  defendant  waives  no  right  by 
answering,  and  he  may  make  the  objection 
afterwards  as  well  as  if  he  had  demurred.  (2 
Bro.  P.  C.,  39.)  Where  the  complainant  is  not 
entitled  to  relief,  the  bill  ought  to  be  dismiss- 
ed. (Mitford,  '100.)  Though  an  injunction 
may  be  granted  when  the  bill  is  filed,  yet. 
when  the  answer  of  the  defendant  comes  in, 
and  all  the  equity  in  the  bill  is  denied,  the  in- 
junction ought  to  be  dissolved.  Resting  the 
case  on  the  bill  and  answer,  therefore,  no  in- 
junction ought  to  have  issued  ;  and  it  was 
granted,  in  this  case,  after  the  answer  was 
filed. 

The  power  of  granting  injunctions  is  dis- 
cretionary, and  ought  not  to  be  exercised  in  a 
doubtful  case.  For  what  purpose  should  the 
parties  be  put  to  the  expense  and  delay  of  a 
suit  in  a  court  of  chancery,  when,  after  all, 
the  rights  of  the  parties  must  be  tried  by  an 
issue  at  law  ?  Their  rights  may  as  well  be 
tried  in  the  action  of  ejectment,  already  pend- 
ing in  the  Supreme  Court,  as  by  an  issue 
directed  by  the  Court  of  Chancery" 

The  application   of  the  respondent  to  per- 
petuate his  testimony  has  been  granted,  and 
the  evidence  is  preserved  ;  but  the  appellants 
cannot   perpetuate  their  testimony  ;  for  a  bill 
I  for  that  purpose  is  never  allowed  until  the 
i  party  who  makes  the  application  has  prevailed 
at  la'w.     (2  Atk.,  391.)    Nor  are  the  appellants 
!  aided  by  the  late  act  (30  sess.,  ch.  130  ;  Laws, 
Vol.  V.",  p.  174),  for  it  exceptsthe  case  where 
the  adverse  party  is  an  infant.  Aged  and  infirm 
witnesses,  by  a  rule  of  the  Supreme  Court, 
i  may  be  examined,  de  beneesse,  in  a  cause  pend- 
;  ing,  but  their  testimony  cannot  be  used  in  any 
other  suit,  so  that  the  respondent  has  a  de- 
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•cided  advantage  over  the  appellants,  whose 
testimony  may  be  lost,  and  the  respondent  is 
5  7O*]  interested  *to  create  delay  for  that  pur- 
p; >-•<;.  Delay  is  victory  to  the  re'spondent,  but 
ruin  to  the  appellants. 

2.  The  second  order  directs  the  guardians  of 
the  respondent  to  be  examined  as  witness.  I 
contend  that  they  are  incompetent  witnesses, 
and  ought  not  to  be  examined.  They  are  in- 
terested, and  by  a  settled  rule  of  the  law  of 
•evidence  are,  therefore,  incompetent.  If  the 
respondent  fails  in  his  suit,  the  guardians  will 
be  liable  as  trespassers;  for  they  entered  and 
took  possession  of  the  premises  in  question, 
and  received  the  rents  and  profits.  If  they 
succeed,  it  will  be  for  the  benefit  of  their 
ward;  but  should  they  fail,  they  will  be  liable 
for  the  mesne  profits.  The  guardians  are  in 
possession,  and  claim  to  hold  as  tenants  under 
their  ward;  and  it  is  a  rule  of  law,  that  a  ten- 
.ant  can  never  toe  a  witness  in  support  of  the 
title  of  his  landlord.  (1  Johns.  Rep.,  159,  340; 
Cowp.,  621;  1  Str.,  632.) 

Again,  the  guardians  are  personally  liable 
for  the  costs  of  a  suit  at  law  (2  Sellon/67,  439; 
Barnes,  128;  1  Str.,  548;  1  Wils.,  130;  1  Term, 
491;  Cro.  Eliz.,  33),  and  also  in  equity.  (1  Eq. 
Cas.  Abr.,  72;  Free,  in  Cha.,  376;  2  Str..  708; 
Moseley,  47,  86;  1  Atk.,  570;  3  Atk.,  401,511, 
547;  Mit.  PI..  26;  Prac.  Reg.,  349,  350;  1  Har. 
Ch.  Prac.,  309,  474;  2  Eq.  Cas.  Abr.,  238,  sec. 
18.)  That  the  ward  may  be  possessed  of  a 
large  estate  does  not  remove  the  legal  objec- 
tion. The  guardians  are  liable,  in  the  first  in- 
stance, and  though  they  may,  afterwards,  be 
re-imbursedv  they  are  still  incompetent.  Bail, 
though  indemnified  by  their  principal,  cannot 
be  witnesses  for  him.  The  affidavit,  on  which 
the  order  was  founded,  states  that  the  infant 
had  real  estate  sufficient  to  pay  all  costs;  but 
that  estate  cannot  be  touched  during  his  mi- 
novity.  Neither  the  guardians,  nor  any  other 
persons,  have  a  right  to  apply  it  towards  the 
payment  of  costs.  (1  Vesey,  461;  2  Vesey,  23.) 
It  has  been  repeatedly  decided,  both  in  courts 
of  law  and  equity,  that  a  guardian  was  an  in- 
competent witness,  because  liable  to  costs. 
.(Bac.  Abr.  Ev.,  B.;  Esp.  If.  P.,  704;  2  Str., 
1038;  Cases  temp.  Hardw.,  302;  1  Str.,  574;  1 
Atk.,  453;  2  Atk..  48.  228;  2  Vesey,  38,  41; 
3  Atk.,  511,  547.) 

If  a  guardian,  or  prochein  ami,  be  a  neces- 
sary witness,  the  proper  course  of  proceeding 
is  to  have  his  name  struck  out  of  the  bill,  and 
another  person  appointed.  (Harrison.  C.  P., 
475;  2  Str.,  708.)  Some  cases  in  equity  may  be 
found,  where  mere  trustees  and  nominal  par- 
ties are  allowed  to  be  witnesses  ;  but  wherever 
the  trust  is  coupled  with  an  interest,  a  trustee, 
though  not  a  party,  is  not  admitted  as  a  wit- 
ness. (3  Atk..  95,  605;  3 P.  Wms.,  181.)  Where 
.a  trustee  is  made  a  defendant,  he  has  been  al- 
581)*]  lowed  to  be  a  witness,  because  Com- 
pelled by  the  complainant  to  be  a  defendant: 
and  the  complainant  is  not  allowed  to  get  rid 
of  a  witness,  by  making  him  a  partv.  (Har. 
Ch.  Pr.,  285;  2  Atk.,  228.)  But  there  is  no 
•case,  in  which  a  plaintiff,  or  complainant,  has 
been  examined  as  a  witness,  for  himself, 
•or  his  co-plaintiff,  or  co-complainant.  No 
man  can  be  a  witness  in  his  own  cause.  (Eq. 
•Cas.  Abr.,  225;  Gilb.  Cas.,  98;  Prec,  in  Cha., 
411;  1  P.  Wms.,  195;  1  Vernon,  230;  1  Har. 
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Ch.  Pr.,  389;  1  Dick.,  382;  2  Dick.,  650.  799.) 
The  only  exception  is,  where  a  complainant 
has  been  examined  as  a  witness,  on  the  appli- 
cation of  the  defendant,  who  might  have  ob- 
tained a  discovery  by  a  cross-bill.  The  guard- 
ians in  this  case,  as  it  regards  the  defendants, 
are  the  parties  complaining.  Further,  the  or- 
der for  their  examination  is  absolute.  It  ought 
to  have  been  with  a  saving  of  all  just  excep- 
tions. 

Menftrs.  Riyg*  and  Reason,  for  the  respond 
ent.  The  true  question  before  the  court  re- 
lates to  the  propriety  of  the  order  for  an  in- 
junction. The  suggestion  that  the  bill  is  to 
be  dismissed,  in  whole  or  in  part,  is,  therefore, 
extraordinary.  The  bill  of  the  respondents  is 
in  the  nature  of  a  bill  of  peace;  its  objects  is 
to  have  all  the  matters  in  litigation  settled  by 
one  suit,  in  the  Court  of  Chancery,  and  there- 
by to  prevent  a  multiplication  of  suits  in  the 
courts  of  law.  Another  object  is  to  perpetu- 
ate testimony,  and  to  this  is  joined  a  prayer 
for  relief. 

The  ground  of  the  objection  to  the  jurisdic- 
tion of  the  court  is,  that  the  controversy  be- 
tween the  parties  is  purely  a  question  of  law, 
properly  cognizable  in  the  courts  of  common 
law,  and  that  there  is  nothing  to  afford  a 
ground  for  the  interposition  of  a  court  of  chan- 
cery. The  objection  might  have  been  good 
on  a  demurrer  to  the  bill;  but  if,  instead  of 
demurring,  the  party  answers  to  the  bill,  and 
contests  its  merits,  this  court  will  support  the 
jurisdiction  of  the  Court  of  Chancery. 

It  was  decided  in  the  case  of  Ludlow  \.  Si- 
mond  (2  Games'  Cases  in  Error,  1.  See  the 
opinion  of  Thompson,  /.,  p.  40,  and  of  Kent, 
Ch.  J.,  p.  51-56),  that  where  a  defendant,  in- 
stead of  demurring  to  a  bill,  for  want  of  mat- 
ter of  equity,  answers  to  the  merits,  he  there- 
by submits  to  the  cognizance  of  the  court,  and 
equity  ought  to  retain  the  cause,  provided  it  is 
competent  to  grant  relief,  and  has  jurisdiction 
of  the  subject  matter.  *It  will  not  [*581 
be  pretended  that  the  subject  matter  of  this  suit 
is  not  within  the  jurisdiction  of  either  court. 
It  is  an  established  principle  of  a  court  of 
equity  that  it  will  take  cognizance  of  a  cause, 
properly  triable  at  common  law,  in  order  to 
prevent  a  multiplicity  of  suits.  It  is  on  this 
principle  that  bills  of  peace  are  sustained  in  that 
court.  (1  Vernon,  22,  266;  2  Vernon,  301, 326;  1 
Atk.,  281;  2  Atk.,  483,  484;  1  Chan.  Cas.,  272; 
Gilb.  For.  Rom.,  195;  Mit.,  127, 128.)  But  it  is 
said  that  equity  interferes  only  where  there  are  a 
great  number  of  persons  on  one  side,  claiming 
under  a  general  right,  and  that  here  there  is  a 
corporation.  But  every  member  of  that  corpora- 
tion may  commit  a  trespass;  for  every  corpora- 
tor, according  to  the  answer  of  the  appellants, 
has  a  right  to  go  on  the  islands,  to  cut  grass, 
to  fish,  and  to  fowl,  at  his  pleasure.  If  so, 
the  litigation  would  be  endless,  as  every  such 
trespass  would  give  rise  to  a  suit. 

Again,  we  contend  that  this  order  is  not 
such  an  one  as  can  be  appealed  from,  even  if  it 
were  now  in  force  The  32d  article  of  the 
constitution  speaks  of  the  judgments  of  the 
Supreme  Court,  and  of  the  decrees  of  the 
Court  of  Chancery,  and  the  statute  organizing 
this  court  (Laws'  N.  Y.,  Vol.  I.,  p.  182)  de- 
clares, that  if  any  person  is  aggrieved  by  any 
sentence,  judgment,  decree  or  order  of  the 
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Court  of  Chancery,  he  may  appeal.  The  con- 
stitution manifestly  intended  some  judgment  or 
decree,  affecting  the  rights  of  the  parties,  not 
those  orders,  occasionally  granted,  in  the  pro- 
gress of  a  cause,  which  do  not,  in  the  least,  touch 
its  merits.  Though  the  word  "order"  is  used  in 
the  statute,  still  it  must  mean  such  an  order  as 
will  affect  the  merits  of  the  cause.  An  order 
for  an  injunction  is  a  mere  preparatory  or 
remedial  process,  and  is  no  more  the  ground 
for  an  appeal  than  an  order  for  a  subposna, 
for  a  writ  of  ne  exeat  for  taxing  costs,  for 
bringing  money  into  court,  or  any  other  step, 
which  may  be  requisite  in  the  ordinary  course 
of  proceedings.  If  the  word  "order"  is  to  be 
taken  in  its  most  extensive  and  unlimited 
sense,  then  this  court  may  sit  to  hear,  decide 
upon  and  reform,  every  point  of  practice  in 
the  Court  of  Chancery.  But  it  is  a  general 
principle  that  one  court  never  interferes  in 
582*J  the  practice  of  another.  Each  *court 
exclusively  regulates  its  own  practice.  It  cer- 
tainly could  not  have  been  the  intention  of  the 
framers  of  the  constitution,  or  of  the  Legisla- 
ture, that  this  high  court  should  sit  to  hear  ap- 
peals from  such  orders. 

Again,  the  order  was  functu*  officio;  it  had 
expired  before  the  appeal  was  entered  in  this 
court.  It  would  be  strange  formally  to  reverse 
an  order  which  did  not  exist.  But  consider- 
ing it  as  an  existing  order,  it  was  perfectly 
proper.  It  was  not  that  a  perpetual  injunction 
should  issue,  or  to  hinder  the  appellants  from 
receiving  the  rents  and  profits.  It  was  to  pre- 
vent useless  litigation,  and  to  save  the  respond- 
ent from  heavy  costs,  in  suits  which  could 
never  put  a  final  end  to  the  controversy.  The 
Court  of  Chancery  is  the  peculiar  guardian  of 
infants,  and  will  always  protect  their  persons 
and  rights.  When,  therefore,  it  was  apparent 
that  the  property  of  the  respondent  was  to  be 
wasted  in  the  expenses  of  endless  lawsuits,  it 
was  proper  for  that  court  to  interfere  and  stay 
the  suits  at  law,  in  order  that  the  whole  sub- 
ject matter  should  be  finally  decided  in  one 
suit. 

Next,  as  to  the  order  of  the  3d  June,  1807. 
The  guardians,  in  case  the  suit  should  fail, 
will  not  be  liable  for  the  rent  and  profits. 
They  can  be  liable  for  costs  merely.  They 
are  not  parties;  they  claim  no  right.  The  in- 
fant Nicoll  is  the  party.  The  guardians  may, 
or  may  not.  be  ordered  to  pay  costs.  They 
will  not  be  liable  to  pay  costs,  unless  they 
have  acted  improperly  or  wantonly.  This  is 
different  from  an  action  at  law;  there  the  costs 
follow,  of  course,  on  the  judgement.  In  chan- 
cery costs  are  always  discretionary,  and  may 
be  awarded  or  not,  according  to  circumstances; 
according  to  the  conscience,  not  according  to 
the  power  of  the  court.  (Gilb.  For.  Rom., 
205;  2  Atk.,  551,  552;  3  Atk.,  235.)  In  con- 
science, no  guardian  or  trustee  ought  to  pay 
costs,  unless  in  case  of  gross  negligence  or  mis- 
behavior. If  costs  are  awarded,  they  will  be 
directed  to  be  paid  out  of  the  estate  of 
the  infant,  not  by  his  guardian  person- 
ally. The  objection  is  rather  to  the  credit 
than  to  the  competency  of  the  witnesses. 
Though  the  guardians  are  nominal  parties  on 
583*]  the  record,  they  may  *be  examined  as 
witnesses.  A  co-defendant,  when  he  has  no 
interest  in  the  subject  matter  of  the  cause, 
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may  be  a  witness.  (1  Johns.  Rep.,  576,  577.) 
A  guardian  has  been  allowed  to  be  examined 
as  a  witness  in  the  English  Court  of  Chancery. 
(Wyatt's  Prac.  Reg.,  419;  Tothill's  Rep.,  109; 
2  Dickens,  781.) 

Mr.  Hoffman,  in  reply.     1.  No  order  of  the 
Court  of  Chancery  can  be  made  from  which 
the  party  aggrieved  has  not  a  right  of  appeal 
All  the  errors  of  that  court,  and  of  the  Su- 
preme Court,  are  corrected  here.     It  is  said 
that  orders    for  injunctions  are    matters    of 
practice;    but  rules  of  practice  apply  to  all 
cases.      The  order   for  an  injunction  affects- 
only  the  particular  case.     If  the  master  grants- 
an  injunction,  and  the  party  against  whom  it 
is  issued  applies  to  the  Chancellor  to  dissolve 
it,   and   he  refuses,  it  is  his  decision,  from 
j  which  an  appeal  may  be  entered.     If  a  party 
I  has  a  legal  right  to  damages  in  an  action  of 
j  trespass,  and  an  injunction  is  issued  to  prevent 
'his  recovery,  his  right  is  affected;  he  is  ag- 
i  grieved,  and  ought  to  be  allowed  to  appeal. 

It  is  objected  that  the  merits  of  this  cause 
I  have  not  been  heard  in  the  Court  of  Chan- 
j  eery  ;  but  they  never  can  be  examined  in  that 
j  court,  since  they  exclusively  belong  to  the 
cognizance  of  a  court  of  law.  It  is  on  this 
ground  that  we  contend  that  the  bill  ought  to 
be  dismissed  for  want  of  equity.  The  Chan- 
cellor, at  any  stage  of  a  cause,  may  dismiss  a 
bill  for  want  of  equity  ;  and  what  he  can  do- 
may  be  done  by  this  court.  Any  person  may- 
file  a  bill  in  chancery,  and  call  upon  the  de- 
fendant for  an  answer ;  but  if,  on  examina- 
tion, it  contains  no  equity,  it  ought  to  be  dis- 
missed. This  power  of  dismissing  the  bill,  in 
any  stage  of  the  cause,  is  a  salutary  power  -f 
for  why  suffer  the  parties  to  proceed,  through 
all  the  stages  of  a  long  and  expensive  litiga- 
tion, when,  at  last,  the  bill  must  be  dismissed 
for  want  of  equity? 

The  respondent,  it  is  true,  seeks  also  to  per- 
petuate testimony  ;  but  it  is  for  the  very  pur- 
pose of  a  trial  at  law.  The  whole  bill  ought, 
therefore,  to  be  dismissed  ;  but  even  if  the  re- 
spondent is  entitled  to  this  part  of  the  prayer, 
*it  ought  to  be  dismissed,  so  far  as  it  [*584- 
seeks  relief.  What  ground  of  equity  does  -the 
bill  contain?  It  asks  the  interference  of  the 
Court  of  Chancery,  to  prevent  a  multiplicity 
of  suits  at  law.  After  repeated  trials  in  action* 
of  ejectment,  it  is  true  that  perpetual  injunc- 
tions are  sometimes  granted.  Here  there  has 
been  but  one  trial  at  law.  It  may  be  that  at 
the  first  trial  the  merits  were  not  fairly  exam- 
ined. New  evidence  may  have  been  since  dis- 
covered. 

Again,  another  ground  for  a  bill  of  peace  is 
where  there  are  a  number  of  persons  claiming 
distinct  rights  in  the  same  subject,  and  where 
there  must,  necessarily,  be  a  multiplicity  of 
suits.  The  cases,  however,  are  chiefly  those 
concerning  incorporeal  hereditaments,  or  be- 
tween a  lord  of  a  manor  and  his  tenants,  rela- 
tive to  distinct  manorial  rights.  The  present 
case  is  different.  It  is  a  suit  by  Nicoll  against 
the  corporation  of  Huntington,  claiming  in  its- 
corporate  right.  If  every  member  of  the  cor- 
poration is  to  be  considered  as  a  distinct  per- 
son, and  to  be  separately  sued,  then  it  would 
be  necessary  that  corporations  should  be 
always  sued  in  a  court  of  equity.  A  corpora- 
i  tion  may  be  sued  as  one  person.  If  the  respond- 
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ent  thinks  proper  to  sue  every  corporator, 
the  multiplicity  of  suits  is  his  own  choice. 
He  might,  by  a  single  suit  in  a  writ  of  right, 
put  an  end  to  the  controversy. 

The  respondent,  having  made  his  election  to 
proceed  at  law,  ought  not  to  be  allowed  to  en- 
join the  appellants,  until  he  has  discon- 
tinned  the  suits  he  has  brought,  and  paid  the 
costs. 

Again,  it  is  important  to  the  appellants 
that  the  witnesses  should  be  examined,  viva 
voce,  in  open  court,  where  the  jury  may  have 
an  opportunity  of  judging  of  the  capacity,  dis- 
cernment and  recollection  of  the  witnesses, 
who  are  to  testify  concerning  transactions  long 
past. 

2.  The  oi«der  for  the  examination  of  the 
guardians  of  the  respondent  Nicoll  is  certainly 
erroneous.  Their  names  are  on  the  record, 
and  whether  their  interest  be  direct  or  contin- 
gent, they  are  equally  incompetent.  There 
585*]  *are  stronger  grounds  for  the  objection 
in  the  case  of  guardians  than  in  that  of  bail. 
Bail  may  be  indemnified,  or  may  surrender  the 
principal,  and  be  thereby  discharged.  If  the 
guardians  are  personally  liable  for  the  costs, 
if  the  suit  should  fail,  the  objection  on  the 
ground  of  interest  is  insurmountable.  They 
may,  no  doubt,  be  indemnified  by  the  infant, 
but  in  the  first  instance,  they,  not  the  infant, 
must  pay  the  costs.  An  infant  is  never  ordered 
to  pay  costs  in  a  court  of  chancery  (Wyatt's 
Prac.  Reg.,  145,  212,  222) ;  and  in  a  settlement 
of  accounts  between*  an  infant  and  his  guard- 
ians, it  is  a  matter  of  discretion  with  the  Chan- 
cellor to  allow  the  costs  paid  by  the  guardians 
or  not.  If  the  infant  is  not  liable  to  pay  the 
costs,  the  defendants  must  pay  them,  or  they 
must  be  paid  by  the  guardians.  The  guard- 
ians are,  in  truth,  parties.  They  must  swear 
to  the  bill,  in  order  to  obtain  an  injunction. 
So,  if  an  infant  answers  by  a  guardian,  he  must 
be  sworn.  The  answer  of  a  guardian  does  not 
bind  the  infant,  because  it  is  not  his  answer. 
Guardians,  then,  are  to  be  considered  as 
parties.  Trustees,  who  are  not  voluntary,  but 
indispensable  parties  to  a  suit,  are  excused 
from  costs  ;  but  guardians  are  not  indispens- 
able ;  the  infant  may  sue  by  his  next  friend, 
who  would,  undoubtedly,  be  liable  for  costs. 
(Wyatt,  349,  350.) 

Again,  the  guardians  are  co-plaintiffs  with 
the  infant ;  and  a  co-plaintiff  is  never  exam- 
ined as  a  witness,  either  in  law  or  in  equity. 
The  case  of  a  co-defendant  stands  on  a 
different  ground,  for  they  are  not  voluntary 
parties. 

The  case  of  Walker  v.  Thomas,  cited  from 
Dickens  (2  Dick.,  781),  was  that  of  a  guardian, 
ad  litem,  of  a  defendant.  But  those  reports 
are  the  loose  notes  of  a  register  of  the  court, 
and  are  not  respected  as  high  authority.  (See 
1  Scho.  &  Lefroy's  Rep.,  240,  observations  of 
Ld.  Redesdale.) 

In  the  case  of  Beebe,  et  al.,  v.  The  Bank  of 
New  York  (1  Johns.  Rep.,  529),  Olcott,  who 
was  ordered  to  be  examined  as  a  witness,  was 
a  co-defendant,  and  a  bankrupt,  against  whom 
no  relief  was  sought,  his  name  being  used  mere- 
ly as  a  matter  of  form. 

586*]  *VAN  NESS,  J.  This  is  an .  appeal 
from  two  interlocutory  orders  of  the  Chancel- 
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lor  ;  the  first  enjoining  against  proceeding  at 
law,  in  certain  suits  in  trespass,  pending  in  the 
Supreme  Court,  and  the  second  authorizing; 
the  examination  of  Selah  Strong  and  Richard 
Udall.  the  guardians  of  the  respondent,  as  wit 
nesses. 

To  decide  on  the  first  ground  of  appeal,  it 
is  necessary  preliminarily  to  examine  whether 
this  is  an  order  from  which  an  appeal  will 
lie. 

The  statute  regulating  the  proceedings  in 
this  court  gives  the  right  of  appeal  from  any 
order  of  the  Court  of  Chancery.  That  all 
orders,  however,  made  in  the  progress  of  a 
cause  in  that  court,  are  the  subjects  of  appeal, 
is  a  proposition  to  which  I  cannot  assent.  That 
there  are  some  orders  from  which  there  is  no 
appeal  will,  I  think,  not  be  denied.  If  it  were 
practicable,  it  would  be  very  desirable,  by  a 
decision  of  this  court,  on  some  proper  occa- 
sion, to  establish  a  rule  on  this  subject,  where- 
by the  profession  might  hereafter  be  governed. 
In  the  present  case,  however,  this  is  not  re- 
quired. The  order  under  consideration  wa» 
temporary  in  its  terms.  It  merely  suspended 
the  proceedings  at  law  until  after  the  then  ap- 
proaching circuit,  to  be  held  in  the  County  of 
Suffolk  ;  after  that  time,  its  operation  ceased, 
and  it  was  no  longer  a  subsisting  order.  Al- 
though it  had  not  expired  at  the  time  the  ap- 
peal was  entered,  it  is  now  no  longer  in  exist- 
ence, and  the  question  is,  whether,  from  such 
an  order,  an  appeal  will  lie. 

The  power  of  granting  injunctions  is  con- 
fided to  the  discretion  of  the  Court  of  Chan- 
cery, to  be  exercised  in  all  cases,  when  that 
court  shall  deem  it  necessary  for  the  further- 
ance of  justice.  It  is  a  very  necessary,  and, 
when  exercised  with  wisdom,  a  highly 'benefi- 
cial power.  In  the  Court  of  Chancery,  as  in 
other  courts,  it  frequently  happens  that  inter- 
locutory orders  are  made  without  the  advant- 
age or  opportunity  of  nice  and  critical  exami- 
nation. Temporary  injunctions,  therefore, 
are  sometimes  granted  for  the  purpose  of  a 
more  deliberate  examination  of  the  ground* 
*upon  which  the  application  is  found-  [*587 
ed.  They  are,  also,  sometimes  granted  in 
doubtful  cases.  It  will  be  recollected  that  an 
injunction  does  not  affect  or  conclude  the 
merits  of  a  cause.  It  merely  stays  the  pro- 
ceedings at  law  until  the  merits  are  finally 
discussed  and  determined.  In  all  cases,  there- 
fore, where  an  appeal  is  brought  from  an 
order  of  this  description,  this  court  should  be 
well  satisfied  that  the  order  had  been  made 
clearly  and  palpably  contrary  to  the  equity 
of  the  case,  and  the  rules  and  practice  of  the 
court. 

These  considerations  have  led  my  mind  to 
the  conclusion  that  the  present  appeal  ought 
not  to  be  favored.  The  injunction  has  not 
operated  to  the  injury  of  the  appellants  ;  for, 
even  admitting  that  they  might  have  prevailed 
in  the  trials,  which  were  enjoined,  the  amount 
of  their  recovery  must  have  been  trifling.  But 
if  we  suppose,  for  a  moment,  that  the  Chan- 
cellor committed  an  error  in  granting  this 
temporary  injunction,  which  has  long  since 
expired,  what  relief  can  we  give  the  appel- 
lants? We  cannot  reverse  the  order,  for  that 
no  longer  exists.  There  is  nothing  upon  which 
the  judgment  of  reversal  could  operate.  To- 
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pronounce  a  nugatory  and  idle  judgment, 
which  we  have  not  the-  power  to  enforce,  is  in- 
compatible with  the  solemnity  and  dignity  of 
judicial  proceedings.  It  has  been  said,  how- 
ever, that  if  there  is  no  appeal  from  orders  of 
this  kind,  that  the  Chancellor  may  always 
elude  an  appeal,  by  modifying  his  orders  so  as 
to  suffer  them  to  expire  before  a  decision  on 
the  appeal  can  take  place.  This  is  an  argu- 
ment which  this  court  will  not  listen  to.  We 
arc  not  to  presume  that  a  public  officer  will 
corruptly  exercise  the  power  with  which  he  is 
invested  for  the  public  good,  and  much  less 
ought  we  to  found  a  decision  upon  odious  and 
disreputable  presumptions  against  the  integ- 
rity of  a  judicial  officer.  A  reasonable  confi- 
dence in  public  officers  is  necessary  to  the  very 
existence  of  civil  government.  I  forbear  any 
further  remarks  on  this  argument,  and  regret 
that  it  was  thought  necessary  to  urge  it. 
588*]  *A11  the  relief  that  we  could  afford 
in  this  case  then,  would  be  to  declare  that  the 
Chancellor  ought  not  to  grant  another  injunc- 
tion ;  or,  in  other  words,  to  pronounce  a  cau- 
tionary or  advisory  judgment.  This  would  be 
as  illegal  and  unprecedented  as  it  might  prove 
unjust.  The  respondent  might  disclose  new 
facts  to  the  Chancellor,  upon  which  it  would 
not  only  be  expedient,  but  manifestly  his  duty, 
to  enjoin  new  trials  at  law,  and  upon  which, 
could  they  be  exhibited  to  this  court,  in  the 
first  instance,  we  would  ourselves  grant  an  in- 
junction. 

I  am,  therefore,  of  opinion  that  on  this 
ground  the  appeal,  as  to  the  first  order,  ought 
to  be  dismissed. 

On  the  argument  of  this  cause,  the  question 
whether  the  respondent  had,  in  his  bill,  dis- 
closed a  case  of  which  the  Court  of  Chancery 
could  take  cognizance,  was  f  ully  discussed ; 
and  it  is,  perhaps,  expected  that  this  court  will 
give  an  opinion  upon  that  point.  I  shall  pro- 
ceed, therefore,  it  its  examination. 

In  the  first  place,  however,  it  is  necessary  to 
remark,  that  if  this  court  should  be  of  opinion 
that  the  facts  stated  in  the  bill  present  a  proper 
case  for  equitable  interference,  it  follows,  as  a 
matter  of  course,  that  the  proceedings  at  law 
must  be  enjoined.  The  latter  is  a  necessary 
consequence  of  the  former. 

Before  I  consider  the  law  relating  to  this 
part  of  the  subject,  and  for  the  better  applica- 
tion of  it  to  the  case  before  us,  a  very  brief 
statement  of  some  of  the  facts  is  essential. 

The  respondent  claims  title  to  the  premises 
in  question,  as  part  of  the  lands  described  in 
an  ancient  patent  granted  to  his  ancestor  ;  and 
it  is  admitted  that  if  this  grant  comprehends 
the  premises,  that  the  respondent  has  a  perfect 
title  thereto. 

The  appellants  deny  that  this  grant  com- 
prehends the  premises,  and  insist  that  the  title 
is  vested  in  the  trustees  of  the  freeholders  and 
commonalty  of  the  town  of  Huntington, 
under  certain  grants  made  to  them,  but  which 
are  posterior  in  date  to  that  under  which  the 
o89*|  respondent  *claims.  The  premises  in 
dispute  are  three  islands,  which,  in  the  patent 
to  the  ancestor  of  the  respondent,  are  described 
as  situate  in  the  bay  or  sound  that  is  between 
Long  Island  and  the  beach.  These  islands 
are  uninhabitable,  and  incapable  of  being  cul- 
tivated ;  they  are,  therefore,  uninclosed,  and 
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produce  nothing  but  a  species  of  wild  grass, 
called  sedge,  which,  for  a  long  time,  has  been 
cut,  at  certain  seasons  of  the  year,  by  the  in- 
habitants of  the  town  of  Huntington  ;  and 
this  is  the  chief  if  not  the  only  use  which  has 
been  or  can  be  made  of  them.  It  is  evident, 
from  this  statement  of  facts,  that  the  piemises 
in  question  are  not  in  the  actual  possession  of 
either  of  the  parties,  and  that  the  legal  pos- 
session is  in  the  party  having  the  right.  Tin- 
principal  question,  therefore,  between  the 
parties  is,  whether  the  grant  to  the  ancestor  of 
the  respondent  comprehends  the  premises. 
This  is  a  question  of  fact. 

I  will  now,  as  briefly  as  possible,  examine 
the  subject ;  and  I  think  I  shall  be  able  to 
show  that,  under  all  the  circumstances,  this  is 
a  proper  case  for  the  interposition  of  the 
Court  of  Chancery. 

Courts  of  law,  in  some  cases,  have  not  the 
power  of  putting  an  end  to  vexatious  and  op- 
pressive litigation.  Actions  of  ejectment,  and 
in  cases  where  the  property  is  situated  as  these 
islands  are,  actions  of  trespass  may  be  repeated 
again  and  again,  until  the  sinews* of  litigation 
are  exhausted,  and  until  the  resources,  but 
not  the  spirit,  of  the  parties  fail.  This  is, 
perhaps,  a  defect  in  the  common  law  system, 
which  is  supplied,  in  certain  cases,  by  the 
more  enlarged  and  superintending  powers  of 
a  court  of  chancery. 

In  some  cases,  a  party  is  permitted  to 
establish  his  rights  in  a  court  of  chancery,  in 
the  first  instance,  without*  having  previously 
done  so  by  trials  at  law.  In  others,  it  is  nec- 
essary first  to  establish  his  rights  at  law,  be- 
fore a  court  of  chancery  will  interpose.  In 
examining,  with  some  attention,  the  cases 
cited  on  the  argument,  and  other  authorities, 
I  am  satisfied  that  the  present  case  is  within  the 
*principle  of  several  of  them  :  though  [*59O 
I  admit  that  there  is  no  case  which,  in  all  its 
parts,  is  analogous  to  the  present.  But  it  is 
enough  if  this  comes  within  the  reason  of 
those  cases,  where  equity  has  taken  cogniz- 
ance of  the  legal  rights  of  parties,  with  a  view 
of  terminating  endless  and  ruinous  litigation. 
It  is  time  that  we  should,  for  the  purpose  of 
rendering  the  administration  of  justice  more 
perfect  and  complete,  take  the  lead,  instead 
of  waiting  for  precedents,  in  order  to  follow 
them.  Courts  of  equity  in  England  have  en- 
tertained causes  where  the  remedy  at  law  is 
not  clear,  certain  or  adequate,  or  where  the 
remedy  was  difficult.  So  they  have  enter- 
tained bills  to  prevent  a  multiplicity  of  suits, 
by  directing  the  rights  of  the  parties  to  be  as- 
certained upon  issues  framed  by  the  court,  in- 
stead of  obliging  the  plaintiff  to  sue  a  number 
of  persons  separately  at  law,  where  each  suit 
would  only  determine  the  particular  right  in 
question,  between  the  plaintiff  and  defendant, 
in  that  suit  ;  though,  in  such  cases,  equity 
will  not  interpose,  when  the  right  is  disputed 
between  two  persons  only,  until  it  has  been 
first  tried  and  decided  upon  at  law.  But  how 
many  trials  are  necessary  to  be  had  before  the 
Court  of  Chancery  will  interfere,  must,  depend 
upon  the  sound  discretion  of  the  court.  This 
seems  to  me  to  be  the  fair  deduction  from  all 
the  cases  on  this  subject. 

In  the  instances  where  the  Court  of  Chan- 
cery has  taken  cognizance  of  the  mere  legal 
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rights  of  the  parties,  it  has  not  assumed  the 
authority  to  try  and  decide  such  rights.  This 
has  been  uniformly  and  properly  referred  to 
the  courts  of  law,  where  all  the  trials  are  had, 
where  the  titles  of  the  parties  are  investigated, 
the  proofs  exhibited,  and  the  witnesses  exam- 
ined. All  the  Court  of  Chancery  does  is  to 
decide  how  long  the  litigation  at  law  shall 
•continue.  After  a  sufficient  number  of  issues 
have  been  tried,  satisfactorily  to  determine  the 
right,  an  end  is  put,  by  a  perpetual  injunction, 
to  further  contest ;  and  the  party,  having  thus 
•established  his  right  at  law,  is  quieted  and 
protected  in  the  enjoyment  of  it.  I  cannot 
but  consider  this  as  among  the  most  beneficial 
and  salutary  powers  of  that  court.  Courts 
•591*]  *of'  law  are  not  equal  to  this  purpose. 
Their  mode  of  administering  justice  does  not 
reach  the  evil;  and  it  is  for  this  reason  that 
the  Court  of  Chancery  is  called  to  their  aid. 

In  the  case  before  us,  what  is  the  infant  to 
do  in' order  to  be  quieted,  admitting  the  right 
to  be  with  him  ?  It  is  said  he  may  bring  an 
ejectment.  True,  he  may  do  so  ;  but  it  will 
be  seen  that  the  moment  he  resorts  to  that 
mode  of  investigating  the  right,  he  admits  that 
he  is  out  of  possession.  He  has  once  prevailed, 
in  an  action  of  trespass,  against  a  person  who 
justified  under  the  title  of  the  town  of  Hunt- 
ington  ;  and  in  that  suit  he  must  have  shown 
himself  to  have  been  in  possession,  or  he 
would  have  been  nonsuited.  Is  it  just,  then,  to 
force  him  to  an  action,  in  which  he  must 
abandon  a  very  important  advantage  which 
the  party  in  possession  always  enjoys  ?  But 
suppose  he  should  bring  an  ejectment,  and  re- 
cover ;  will  that  settle  the  right  and  terminate 
litigation  ?  By  no  means.  A  recovery  in  one 
action  of  ejectment  is  no  bar  to  the  bringing 
of  another.  The  parties  may  proceed  as  often 
as  they  please  ;  and,  very  frequently,  he  who 
can  longest  bear  the  expenses  of  litigation  will, 
in  the  end,  prevail. 

It  has  also  been  said  that  the  respondent 
may  bring  a  writ  of  right.  But  by  resorting 
to  that  remedy  he  admits  that  he  is  disseised. 
There,  as  in  the  action  of  ejectment,  he  is 
•obliged  to  yield  an  advantage  which  ought 
not  to  be  required  of  him.  If  he  admits  that 
he  is  disseised  (which,  by  bringing  a  writ  of 
right,  he  undoubtedly  does),  at  what  time  is 
that  disseisin  to  be  deemed  to  have  taken 
place  ?  I  cannot  see  why,  according  to  his 
own  admission,  it  is  not  to  be  carried  back  to 
the  date  of  the  patents  to  the  town  of  Hunt- 
ington.  If  so,  he  gives  up  his  cause,  because 
the  statute  of  limitations  would  be  a  complete 
bar  to  his  recovery. 

But  it  is  said  that  the  trial  of  the  actions  of 
trespass  may  settle  the  controversy.  The 
answer  to  this  is,  that  it  may  not  have  that 
effect  ;  and,  after  all  the  suits  now  pending 
5<)2*J  *between  the  parties  have  been  tried, 
the  controversy  may  be  as  far  from  being  ter- 
minated as  it  is  at  this  moment.  Unless  some 
mode  of  putting  an  end  to  this  controversy 
can  be  devised,  after  the  right  has  been  de- 
termined at  law,  the  infant  may  as  well  aban- 
don his  claim  at  once.  He  is  obliged  to  main- 
tain an  unequal  contest.  The  appellants 
command  the  resources  of  the  whole  town  of 
Huntington  ;  but  the  infant  must  rely  exclu- 
sively upon  his  own  means.  The  expenses  of 
JOHNS.  REP.,  3. 


a  trial,  it  is  stated,  are  not  less  than  $500.  and 
that  in  a  suit  in  which,  if  he  should  be  success- 
ful, he  probably  will  recover  only  nominal 
damages. 

There  is  another  ground  on  which  I  think 
the  Chancellor  ought  to  entertain  this  bill  ;  a 
ground  clearly  within  some  of  the  cases  which 
have  been  cited.  I  am  strongly  inclined  to 
think  that  all  the  freeholders  of  the  town  of 
Huntington  have  a  right  to  enter  upon  thc-c 
islands,  and  cut  the  grass  without  the  license 
of  the  trustees.  The  grant  of  1694  is  to  certain 
persons  therein  named.  These  persons  made 
a  body  corporate,  and  have  perpetual  succes- 
sion. But  in  relation  to  the  property  in  ques 
tion,  as  well  as  the  other  property  mentioned 
in  the  grant,  the  members  of  this  corporation 
are,  in  their  natural,  not  corporate  capacity, 
mere  naked  trustees  for  the  freeholders  of  the 
town,  and  may  be  compelled  to  execute  this 
trust,  by  their  cestuis  que  trust,  at  any  time. 
I  very  much  doubt  whether,  if  the  freeholders 
should  enter  upon  the  island,  and  cut  the 
grass,  the  trustees  could  maintain  an  action  of 
trespass  against  them. 

The  grant  is  to  the  trustees,  to  the  use  of 
the  freeholders,  as  tenants  in  common.  I  do 
not  see  why  the  statute  does  not  execute  the 
use.  If  so,  the  freeholders  of  the  town  have 
the  legal  estate.  But  on  this  part  of  the  case 
I  do  not  mean  to  express  a  decided  opinion. 
It  is  sufficient  for  the  purpose  of  giving  the 
Court  of  Chancery  jurisdiction  of  this  case, 
that  there  is  color  for  this  construction  of  the 
grant. 

*Should  this  construction  of  the  [*593 
grant,  however,  be  correct,  a  case  is  presented 
to  us  where  the  Chancellor  has  an  undoubted 
and  acknowledged  right  to  interfere.  But 
suppose  the  legal  estate  to  be  in  the  corpora- 
tion. A  corporation,  as  such,  is  not  liable  to 
an  action  of  trespass.  The  only  use  which 
can  be  made  of  this  property  is  to  cut  the  grass 
and  herbage  growing  upon  it.  This,  as  is 
stated  in  the  bill,  is  cut  by  as  many  of  the  in- 
habitants of  the  town  of  Huntington  as  have 
occasion  for  it,  either  with  or  without  the  con- 
sent of  the  trustees.  Every  one  of  these,  if 
the  right  is  in  the  respondent,  is  a  trespasser; 
and  a  field  is  thus  opened  for  endless,  fruitless 
and  ruinous  litigation. 

I  am  of  opinion,  therefore,  that  this  :s  a  case 
proper  for  the  Court  of  Chancery,  and  that, 
under  the  superintendence  of  the  Chancellor, 
such  trials  at  law  ought  to  be  awarded  as  will 
be  necessarv  to  determine  the  right  ;  and  that 
being  once  done,  that  he  should  direct  the 
controversy  to  end,  by  such  a  decree  as  may 
be  necessary  for  that  purpose. 

2.  The  other  order,  from  which  there  is  an 
appeal,  is  that  permitting  the  examination  of 
the  guardians  as  witnesses.  The  examination  of 
witnesses  in  the  Court  of  Chancery  is  always 
subject  to  just  exceptions  to  their  competency. 
If  they  are  interested,  the  party  against 
whom  their  testimony  is  to  be  used 
may  object  to  their  competency  when 
their  testimony  is  offered  ;  and  although  I 
am  strongly  inclined  to  the  opinion  that  the 
guardians  are  not  competent  witnesses,  yet  I 
think  that  the  appeal  in  this  case  is  pre- 
mature. The  testimony  of  the  guardians  may 
turn  out  not  to  be  material ;  or  the  same  facts 
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may  be  proved  by  other  witnesses,  and  the 
testimony  of  the  guardians  may  never  be 
offered  or  relied  upon  ;  and  should  it  be  relied 
upon,  the  question  of  their  competency  may 
always  be  urj?ed  against  its  admission. 

I  am  of  opinion,  therefore,  that  the  appeal, 
a*  to  this  order,  ought  also  to  be  dismissed. 

SPENCER,  J.  It  cannot  be  necessary  to  re- 
peat what  has  been  said  in  other  causes,  as  to 
J>$)4*]  the  right  of  appeal  from  *prders  of  the 
Court  of  Chancery.  The  right  is  given  by 
statute,  and  when  this  appeal  was  interposed 
the  order  was  an  existing  one.  An  order  for 
an  injunction,  after  answer,  necessarily  im- 
plies, that  in  the  opinion  of  the  court  there  is 
a  case  before  it,  presenting  grounds  on  which 
it  may  eventually  proceed  to  act  ;  and  it  must 
be  presumed  that  the  bill  and  answer  have 
both  been  examined  and  considered.  There 
being,  then,  a  basis  for  the  appeal,  this  court 
has  become  properly  possessed  of  the  cause  ; 
and  though  there  would  be  an  absurdity  in 
annulling  an  order  which  has  expired  by  its 
own  limitation,  yet,  as  the  merits  of  the  case 
have  been  considered,  we  are  called  upon  to 
make  such  a  decree,  as  the  justice  of  the  case 
and  the  propriety  of  preventing  further  litiga- 
tion may  require. 

With  this  view,  and  under  these  ideas  this 
court  has,  in  various  instances  proceeded  to  a 
final  decree,  where  the  appeal  has  been  merely 
from  an  order  for  a  feigned  issue ;  but  sup 
posing  the  time  prescribed  for  the  trial  had 
elapsed  when  the  appeal  came  on  to  be  heard, 
it  would  be  no  objection  to  entertaining  the 
appeal.  In  those  cases,  however,  of  orders  for 
feigned  issues,  the  Court  of  Chancery  had 
given  no  opinion  on  the  merits  ;  but  the  merits 
had  been  brought  into  view  on  the  argument 
for  an  issue.  In  the  present  case,  the  merits 
of  the  bill  and  answer  must  have  been  the  topic 
of  argument  on  the  application  for  an  injunc- 
tion. This  case,  therefore,  comes  within  the 
principles  of  those  cases,  and  is  different  from 
that  of  Dean  v.  Thome  et  al.  (ante,  p.  543),  in 
which  there  not  only  had  been  no  examination 
of  the  merits,  but  some  exhibits  were  yet  to 
be  proved.  I  can  conceive  no  difficulty  or  im- 
propriety in  examining  the  case  on  its  merits, 
with  a  view  of  ascertaining  whether  the  Court 
of  Chancery  had  any  cognizance  of  the  cause 
beyond  perpetuating  the  testimony  of  the  re- 
spondent's witnesses. 

This  leads  me  to  inquire  jn  what  cases  a 
court  of  equity  can  take  cognizance  of  a  ques- 
tion, purely  of  a  legal  nature,  and  appertain- 
595*]  ing  to  the  courts  of  common  law, *under 
the  notion  that  the  bill  is  a  bill  of  peace,  or  in 
the  nature  of  a  bill  of  peace. 

That  this  case  involves  matters  of  equity,  as 
contradistinguished  from  strictly  legal  princi- 
ples, has  not  been  pretended.  The  multi- 
plicity of  suits  and  the  great  expense  attending 
their  trial,  together  with  the  fact  that  the  re- 
spondent has  had  one  verdict,  are  the  grounds 
relied  on  to  give  the  Court  of  Chancery  juris- 
diction of  the  cause. 

It  is  of  the  utmost  importance  that  the  lines 
of  demarkation  between  the  courts  of  law  and  of 
equity  should  not  be  confounded  and  violated. 
Hence,  it  has  grown  into  a  maxim  that  a  court 
of  equity  has  no  jurisdiction  where  the  courts 
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of  common  law  are  sufficient  for  the  purpose* 
of  justice,  and  where  a  plaintiff  can  have  us 
effectual  and  complete  remedy  in  a  court  of  law 
as  in  a  court  of  equity.  To  this  maxim  there 
are  but  few  exceptions.  Courts  of  equity  take 
cognizance  of  questions  involving  legal  prin- 
ciples only,  and  which  are  triable  in  the  com- 
mon law  courts,  in  order  to  put  an  end  to  op- 
pression, and  to  prevent  a  multiplicity  of  suits 
by  way  of  a  bill  of  peace.  There  are  only  two 
cases  in  which  this  is  done. 

The  first  is,  where  there  have  been  repeated 
trials  and  a  satisfactory  determination  at  law, 
on  the  point  of  right ;  as  in  actions  of  eject- 
ment and  trespass, which,  not  being  final  with- 
out the  interposition  of  a  court  of  equity,  there 
would  be  no  end  to  the  oppressiveness  of  liti- 
gation. (Bro.  P.  C.,  373.) 

The  other  case  is,  where  one  general  legal 
right  is  claimed  against  several  distinct  per- 
sons, and  where  each  suit  would  determine 
only  the  particular  right  in  question  between 
the  plaintiff  and  defendant  in  that  suit.  (2 
Atkyns,  391.  483;  1  Bro.  P.  C.,  40,  572  ;  ft 
Bro.  P.  C.,  575.) 

The  cases  illustrative  of  the  latter  subject  of 
equitable  jurisdiction  are,  where  a  right  of 
fishery  is  claimed  by  a  corporation  throughout 
the  course  of  a  considerable  river,  and  is  oppos- 
ed by  the  lords  of  manors  and  owners  of  land 
adjoining  ;  and  where  there  exists  disputes  be- 
tween lords  of  manors  and  their  tenants,  and 
between  the  tenants  of  one  manor  and  another. 

*The  respondent's  case  comes  within  [*5O(> 
neither  of  these  principles  :  not  within  the 
first,  because  here  has  been  but  one  trial  and 
one  verdict  ;  and  it  would  be  unprecedented 
to  consider  a  single  verdict  in  trespass  decisive 
of  the  right  between  the  parties  :  not  within 
the  second  exception,  because  the  bill  and  an- 
swer admit  that  the  trial  which  has  passed  and 
those  which  are  pending  involve  the  question  of 
title  to  the  islands  ;  and  the  verdicts  in  which 
the  individuals  claim  under  the  trustees  and  the 
respondents,  are  as  operative  upon  them  as 
though  the  suits  were  between  them  and  the 
trustees,  and  might,  in  the  same  manner,  be 
given  in  evidence  on  future  trials.  There  is. 
no  pretense  for  such  a  bill  as  the  present, 
where  a  right  is  in  dispute  between  two  persons 
only  (and  this,  in  effect,  is  such  a  case),  until 
that  right  has  been  tried  and  decided  upon  re- 
peatedly and  satisfactorily  at  law.  The  re- 
spondent then,  in  my  opinion,  has  been  prema- 
ture in  exhibiting  his  bill,  and  it  ought  to  be 
dismissed.  In  coming  to  this  conclusion,  I  am 
influenced  by  the  wish  to  save  expense,  and  to 
prevent  a  useless  litigation  in  chancery,  and, 
perhaps,  a  future  appeal  to  this  court. 

I  ought,  perhaps,  to  notice  a  suggestion  that 
the  property  being  uninhabitable,  it  is  impos- 
sible for  either  party  to  bring  an  action  of 
ejectment  or  a  writ  of  right.  If  this  were  con- 
ceded, it  would  prove  nothing  ;  for  the  trials 
in  trespass  as  effectually  try  the  title  as  an 
ejectment,  or  any  real  action.  But  the  proposi- 
tion is  not  maintainable.  The  acts  of  cutting  the 
grass  and  removing  it  are  such  acts  of  posses- 
sion as  would  warrant  the  making  the  persons 
exercising  such  acts  defendants  in  ejectment. 

It  has  been  objected  that  the  appellants 
should  have  demurred  to  the  relief,  and  that 
by  answering  they  have  submitted  to  the  juris- 
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diction  of  the  court,  and  are  now  too  late  to 
make  such  an  objection.  The  case  of  WeUry 
v.  The  Duke  of  Rutland  (6  Bro.  P.  C.,  575),  is 
a  decisive  answer  to  that  objection  ;  and  it 
establishes  that  where  there  is  a  want  of  equity 
in  the  complainant's  bill,  an  answer  is  no 
waiver  of  the  objection.  In  that  case  the  bill 
•597*]  was  dismissed  on  the  *ground  of  a 
want  of  equity,  notwithstanding  the  defendant 
had  answered. 

Mitford  lays  down  the  rule  correctly:  "for 
in  general,"  he  says,  "  if  a  demurrer  would  hold 
to  a  bill,  the  court,  though  the  defendant  an- 
swers, will  not  grant  relief  upon  hearing  the 
cause."  (Mil.  PI.,  100.)  So  in  the  case  of  Lud- 
low  v.  Simond,  both  the  Chief  Justice  and  Mr. 
Justice  Thompson  limit  the  effect  of  answering, 
instead  of  demurring,  to  cases  only  where  the 
subject  matter  is  within  the  jurisdiction  of  the 
court. 

I  am  inclined  to  the  opinion  that  the  appeal 
from  the  order  to  examine  the  respondent's 
guardians  as  witnesses  is  premature,  for  it  does 
not  follow  that  those  depositions  would  ever 
be  used  as  evidence.  Should  they  be  so  used, 
it  would  then  be  time  to  take  the  exception. 

The  result  of  my  opinion  is,  that  the  Court 
of  Chancery  had  no  jurisdiction  in  this  cause 
beyond  the  perpetuating  the  testimony  of  wit- 
nesses, as  this  was  not  a  case  where  the  trials 
at  law  would  not  bear  on  the  question  of  right 
between  the  appellants  and  respondent ;  and 
as  there  has  not  been  such  repeated  trials  as 
reasonably  to  settle  the  question  of  title. 
Under  these  impressions,  I  think  the  bill 
should  be  dismissed,  with  the  coFts  of  the 
Court  of  Chancery  to  be  paid  to  the  appellants. 

KENT,  Oh.  J.  This  is  an  appeal  from  two 
interlocutory  orders  of  the  Court  of  Chancery; 
the  one  order  of  the  4th  of  June  last,  directing 
an  injunction  to  restrain  Jesse  Wickes,  one  of 
the  appellants,  from  proceeding  to  trial  at  the 
then  next  Suffolk  Circuit  in  three  several  ac- 
tions of  trespass,  pending  in  the  Supreme 
Court ;  and  the  order  of  the  3d  of  June  last, 
directing  that  the  respondent  Nicoll  have  leave 
to  examine  his  two  guardians  as  witnesses. 

1.  The  injunction  order  was  special,  and 
confined  to  the  then  ensuing  Circuit  Court  in 
Suffolk.  It  has,  therefore,  long  since  spent 
itself  ;  and  a  preliminary  question  very  natu- 
rally occurs  here,  whether  an  appeal  from  such 
a  temporary  order  can  be  sustained.  An  ap- 
598*]  peal  from  such  an  *order  is  without 
precedent,  and  it  appears  to  me  to  be  without 
sense  or  meaning.  What  use  can  there  be  in 
such  an  appeal  ?  To  reverse  an  order  which  has 
long  since  expired  is  absurd.  It  would  be  do- 
ing an  idle  act,  which  does  not  comport  with 
the  gravity  of  a  court  of  justice.  It  is  one  of 
the  maxims  of  the  common  law,  and  which  is 
a  dictate  of  common  sense,  that  the  law  will 
not  attempt  to  do  an  act  which  would  be  vain, 
or  to  enforce  an  act  which  would  be  frivolous. 
Lex  nil  frustra  fatit.  Lex  non  cogit  ad  tana 
seu  inutilia.  An  application  of  this  rule  lately 
occurred  in  the  Supreme  Court. 

In  the  case  of  Teel  v.  Sweeting (2  Johns.  Rep., 
184)  a  motion  was  made  by  the  Attorney -Gen- 
eral for  leave  to  file  an  information,  in  the 
nature  of  a  quo  warranto,  against  one  of  the 
supervisors  of  Onondaga  County,  who  was  al- 
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leged  not  to  have  been  duly  elected  into  office. 
But  the  court  observed,  that  as  the  office  of  the 
supervisor  would  expire  in  April,  and  before 
the  remedy  prayed  for  could  have  effect  (for 
the  motion  was  "made  in  February),  it  would 
be  idle  and  useless  to  grant  the  motion,  and 
it  was  on  that  ground  refused.  I  cite  this  de- 
cision for  no  other  purpose  than  to  show  that 
it  has  hitherto  been  considered  as  a  settled 
principle,  that  a  court  will  not  undertake  to 
exercise  power  but  when  they  exercise  it  to 
some  purpose. 

If  we  were  to  follow  the  suggestion  of  one 
of  the  appellants'  counsel,  and  add  to  the  de- 
cree of  reversal  that  they  have  liberty  to  pro- 
ceed to  trial,  we  should  be  granting  nothing- 
for  the  appellants  have  that  leave  already, 
There  is  no  existing  order  or  injunction  to  re. 
strain  them.  He,  undoubtedly,  intended  that 
our  order  should  have  the  effect  of  declaring 
that  no  future  injunction  was  to  be  interposed. 
But  I  much  question  the  propriety  of  such  an 
exercise  of  power  by  this  court.  We  are  not  a 
court  of  original  jurisdiction.  We  have  no 
right  to  regulate  the  court  below  touching  the 
future  progress  of  a  cause.  We  cannot  make 
a  mere  advisory  decree  as  to  future  cases. 
Our  province  is  to  review  and  correct  acts 
which  *are  past.  We  are  not  to  antici-  [*599 
pate  future  mistakes,  or  to  prescribe  for  the 
exercise  of  a  future  discretion.  How  can  we 
know  but  that  circumstances  may  hereafter 
arise,  in  this  very  cause,  by  unforeseen  casual- 
ties, or  extraordinary  combinations,  which 
would  render  it  the  indispensable  duty  of  the 
Court  of  Chancery  to  restrain  the  proceedings 
at  law,  and  which  this  court  would  approve 
of,  if  the  point  was  judicially  before  us  ? 

But  then,  it  is  said  the  Court  of  Chancery 
may,  perhaps,  restrain  another  trial,  by  a  like 
temporary  injunction ;  and  that  this  may  be 
repeated,  toties  quotiea,  and  the  party  be  remedi- 
less, if  such  injunctions  cannot  be  appealed 
from.  I  answer,  in  the  first  place,  that  such 
suppositions  are  not  to  be  indulged.  The  fair 
and  legal  intendment  is,  that  no  further  in- 
junction will  issue  without  legal  cause.  The 
Chancellor  has  informed  us  why  the  injunc- 
tion issued  was  temporary.  He  did  it  for 
greater  caution,  and  that  the  parties,  as  well 
as  himself,  might  have  an  opportunity  to  ex- 
amine and  reflect  on  the  subject,  before  he  de- 
termined whether  he  would  or  would  not  en- 
join the  causes  in  the  Supreme  Court  until  the 
final  hearing  before  him.  The  appellants 
ought  to  have  waited  the  result  of  that  delib- 
eration. How  could  they  know  but  that  the 
application  for  a  further  injunction  would  be 
denied  ?  And  if  it  should  be,  then  certainly 
this  appeal  has  been  vexatious  and  useless. 
The  appellants  have  their  fit  and  final  remedy. 
They  ought  to  press  for  a  final  decision  in 
chancery  upon  the  merits  of  the  bill.  This 
would  not  subject  them  to  any  very  grievous 
delay  ;  and,  indeed,  of  what  consequence  is  a 
little  delay  in  a  suit,  brought  to  recover  dam- 
ages for  a  petty  trespass,  not  amounting,  per- 
haps, to  five  dollars  ?  It  is  admitted  that  the 
aged  witnesses  might  at  any  time  be  examined, 
de  bene  esse,  under  a  rule  of  the  Supreme 
Court.  After  a  decision  upon  the  merits,  either 
by  a  decree  for  a  perpetual  injunction,  or  by 
the  award  of  an  issue,  it  would,  then,  be  the 
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proper  time  for  the  party  conceiving  himself 
OOO*]  a-rurieved  to  appeal.  The  "bringing 
the  cause  to  a  hearing  is,  then,  the  proper 
remedy  against  the  repetition  of  injunctions. 
Hut  we  are  not  to  anticipate  any  undue  exer- 
cise of  this  power  in  the  court  below.  A  rea- 
sonable confidence  must  be  entertained  that 
every  court  will  exercise  itstli.-cretion  soundly; 
and  the  case  before  us  is  a  striking  instance  of 
caution  in  the  application  of  the  power  to 
grant  injunctions. 

Without,  therefore,  looking  into  the  merits 
of  the  order  of  the  4th  June,  I  am  of  opinion 
that,  as  to  that  order,  the  appeal  ought  to  be 
dismissed.  The  order  being  dead  long  before 
the  cause  came  into  this  court,  and  the  period 
of  its  existence  being  stated  in  the  order  at  the 
time  it  was  granted,  are  facts  which  form, 
with  me,  an  insurmountable  objection  to  the 
appeal. 

But  other  views  were  taken  of  this  part  of 
the  cause  by  the  appellants'  counsel. 

One  of  them  admitted  that  the  injunction 
was  proper,-  if  the  cause  was  properly  attached 
in  equity.  If  the  Court  of  Chancery  did  right 
in  taking  cognizance  of  the  cause,  the  injunc- 
tion followed  as  a  matter  of  course ;  though, 
instead  of  being  limited  to  one  circuit,  it 
ought  to  have  continued  until  the  final  hearing 
of  the  cause.  The  counsel  were,  therefore, 
led  to  deny  that  there  was  any  ingredient  of 
equitable  jurisdiction  in  the  case,  and  to  urge 
that  the  bill  ought  now  to  be  dismissed.  My 
answer  to  this  suggestion  is,  that  the  question, 
on  dismissing  the  bill,  does  not  come  properly 
before  us.  That  question  involves  the  whole 
merits  of  the  cause,  and  which  have  never  been 
discussed  and  decided  upon  in  the  court  be- 
low. This  court  made  a  very  sound  decision, 
a  few  days  ago,  in  the  case  of  Deaa  v.  Thw^ne 
et  al. ,  which  was,  that  on  an  appeal  from  an 
interlocutory  order  of  the  Court  of  Chancery, 
made  before  a  hearing  of  the  merits,  this 
court  would  not  assume  original  jurisdiction 
and  examine  the  merits,  but  would  confine 
itself  to  the  order.  If  this  decision  is  to  be 
respected  and  observed,  we  cannot,  consist- 
ently, examine  the  merits  of  the  bill  in  the 
present  case.  The  granting  of  the  temporary 
<>O1*]  injunction  of  the  4th  June  *may,  per- 
haps, be  considered  as  a  decision  on  the  merits 
of  the  bill ;  but  this  is  not  the  just  inference 
from  that  order.  It  was  a  mere  step  of  pre- 
caution— a  preliminary  measure  for  the  occa- 
sion, and  implies  that  the  merits  had  not  then 
been  understood  or  considered.  The  same 
argument  might  have  been  used  in  the  case  of 
Deas  v.  Thome.  Every  interlocutory  order 
may,  in  one  sense,  be  considered  as  an  opinion 
that  there  is  some  color  for  the  action  ;  but 
that  is  not  the  consideration  upon  the  merits 
intended  by  our  decision,  and  I  am  perfectly 
satisfied  that  we  cannot,  consistently  with  that 
decision,  give  a  final  opinion  on  the  merits  of 
the  bill. 

If,  however,  the  court  should  not  concur 
with  me  in  this  opinion,  and  should  enter  into 
the  merits  of  the  bill,  I  will  then  state  the  rea- 
sons why  I  think  the  cause  ought  to  be  per- 
mitted to  proceed.  I  do  not  mean  by  this  that 
I  have  formed  any  definitive  opinion  as  to  what 
ought  to  be  the  decree  of  the  Court  of  Chan- 
cery. Such  an  opinion  cannot  safely  be  formed 
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until  after  the  proofs  shall  have  been  taken 
and  considered.  But  viewing  the  cause  as  it 
appears  before  us,  I  think  that  there  is  good 
color,  at  least,  for  sustaining  the  bill,  and  that 
it  would  be  preceding  without  precedent  to 
dismiss  a  bill  after  an  answer  has  been  put  in 
to  the  merits,  and  before  those  merits  have 
been  brought  to  a  hearing  in  the  regular  course 
of  the  court. 

It  has  not  been  usual  to  exhibit  a  bill  in 
chancery,  for  quieting  a  title  between  two  in- 
dividual claimants,  until  after  several  verdicts 
at  law.  I  do  not  know,  however,  that  it  has 
been  deemed  requisite  to  require  any  precise 
number  of  trials  at  law  before  such  a  bill  of 
peace  can  be  sustained  ;  and  I  am  inclined  to 
think  that  there  is  no  positive  rule  existing  as 
to  the  number  of  verdicts  which  must  precede 
the  bill  of  peace. 

In  the  case  of  The  Earl  of  Bath  v.  Shenrin, 
which  was  decided  in  the  House  of  Lords  near 
a  century  ago  (1  Bro.  P.  C.,  166).  the  coun>d 
for  the  appellants  asserted,  before  the  lords, 
that  there  were  many  precedents  where 
*courts  of  equity  granted  perpetual  [*6O2 
injunctions,  for  quieting  inheritances  after 
two  trials,  and  where  only  one  of  those  trials 
had  been  at  law.  Each  case  will  probably  de- 
pend, in  a  degree,  upon  its  peculiar  circum- 
stances. These  bills  of  peace  were  very  rea- 
sonably introduced  to  supply  a  defect  of  juris- 
diction in  the  courts  of  law,  which  permit 
actions  of  ejectment  to  be  brought  without 
end,  and  such  actions,  therefore,  in  the  hands 
of  a  rich  adversary,  might  become  engines  of 
oppression  -and  ruin.  In  many  cases,  there- 
fore, public  justice  will  loudly  call  for  these 
bills.  But  the  present  bill  is  not  strictly  a  bill 
of  peace.  Its  object  is  not  to  quiet  a  title, 
supported  by  the  single  verdict  at  law,  but  its 
object  is  to  prevent  a  multiplicity  of  actions, 
equally  vexatious  and  oppressive  to  both  par- 
ties, by  asking  for  the  aid  of  the  Court  of 
Chancery  to  have  the  title  tried  under  its 
superintendence,  so  that  there  may  be  a  final 
decision.  And  when  a  bill  is  brought  on  this 
ground  of  preventing  a  multiplicity  of  vexa- 
tious suits  at  law,  the  question  as  to  the  num- 
ber of  verdicts  obtained  does  not  arise,  and 
cannot  be  material. 

In  the  case  of  Tenham  v.  Herbert  (2  Atk., 
483),  Lord  Hardwicke  observed  that  "there 
were  some  cases  in  which  a  man  might,  by  a 
bill  of  this  kind,  come  into  chancery  first, 
and  there  were  others  where  he  ought  first  to 
establish  his  right  at  law.  Where  a  man  sets 
up  a  general  exclusive  right,  and  where  the 
persons  who  controvert  it  with  him  are  very 
numerous,  and  he  cannot,  by  one  or  two  actions 
at  law,  quiet  that  right,  he  may  come  into  this 
coutt  first,  and  the  court  will  direct  an  issue, 
to  determine  the  right,  as  in  disputes  between 
lords  of  manors  and  their  tenants,  and  be- 
tween the  tenants  of  one  manor  and  another  ; 
for  in  these  cases  there  would  be  no  end  of 
bringing  actions  of  trespass,  since  each  action 
would  determine  only  the  particular  right  in 
question  between  the  plaintiff  and  the  defend- 
ant." These  observations  are  entitled  to  pecu- 
liar weight,  since  they  come  from  so  great  a 
magistrate  as  Lord  Hardwicke,  who  presided 
for  twenty  years  in  the  English  Court  of  Chan- 
cery, and  during  all  that  time  *only  [*OO3 
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three  of  his  decrees  were  appealed  from,  and 
tlicv  were  affirmed.  The  question,  then,  is, 
whether  the  present  case  does  not  come  fairly 
within  the  spirit  and  principle  of  this  doctrine. 
The  bill  states  that  the  rival  claims  to  the  three 
desolate  islands  have  produced  many  lawsuits, 
the  greater  part  whereof  had  been  tried  and 
determined  in  justices'  courts.  That  in  1802 
the  respondent's  guardians  brought  three 
several  actions  of  trespass,  all  of  which  were 
removed  into  the  Supreme  Court,  and  there 
brought  to  issue ;  that  one  of  those  actions 
was  brought  to  trial  at  the  Suffolk  Circuit,  in 
1805,  and  from  one  of  the  affidavits  in  the 
cause,  it  would  appear  to  have  been  tried  at 
an  expense  to  the  parties  of  $500  and  upwards. 
It  further  appears  that  there  are  two  more 
actions  of  trespass  ready  for  trial  in  which  the 
respondent  is  plaintiff,  and  three  more  actions 
of  trespass  in  which  the  appellants  are  plaint- 
iffs, and  that  the  actual  damages  sustained  by 
the  trespass,  in  either  case,  does  not,  perhaps, 
exceed  five  dollars  in  amount.  If  these  five 
actions  of  trespass,  now  at  issue  in  the  Su- 
preme Court,  are  to  go  down  to  trial,  the  ex- 
pense, judging  from  the  former  trial,  may  be 
computed  at  about  $2,500  for  an  actual  dam- 
age of,  perhaps  $50 — a  circumstance  which 
would  certainly  reflect  no  credit  upon  the  jus- 
tice of  the  country.  The  bill  further  charges 
that  the  trustees  of  Huntington,  and  the  in- 
habitants of  that  town,  declare  it  to  be  their 
intention,  from  time  to  time,  to  enter,  and  to 
encourage  others  to  enter  upon  the  islands,  and 
carry  away  the  grass,  and  the  answer  admits 
and  avows  the  determination.  Whether  every 
freeholder  and  inhabitant  of  the  town  of  Hunt- 
ington may  not,  without  special  license  from 
their  trustees,  enter  and  cut  grass  on  these 
islands,  is  a  question  arising  upon  the  con- 
struction of  their  grant,  and  upon  which  I  am 
not  now  prepared  to  give  an  opinion.  If  that 
should  be  the  case,  suits  at  law  might  be  as 
numerous  as  the  inhabitants  of  that  town. 
From  the  peculiar  state  of  the  islands  in  con- 
troversy, the  general  interest  and  claim  of  the 
inhabitants  of  Huntington,  and  the  numerous 
OO4*]  suits  to  which  *these  contending  claims 
have  already  given  birth,  I  am  strongly  im- 
pressed with  the  fitness  and  expediency  of 
some  jurisdiction  like  that  assumed  by  the 
Court  of  Chancery,  in  which  such  a  litigation 
may  be  placed  in  a  train  for  a  solemn  and  final 
decision.  An  attempt  seems  to  have  been 
made  by  the  counsel  to  excite  our  jealousy,  as 
if  the  Court  of  Chancery  was  extending  the 
boundaries  of  its  jurisdiction,  and  taking  cog- 
nizance of  matters  which  belong  to  courts  of 
law.  But,  in  my  opinion,  such  suggestions 
might  well  have  been  spared.  The  object  of 
the  equity  power,  in  such  cases,  is  to  prevent 
endless  and  destructive  suits  at  law.  This  ob- 
ject is  as  benign  as  it  is  rational  ;  and  those 
who  love  justice  and  hate  oppression  would,  I 
should  think,  feel  disposed  to  cherish  rather 
than  destroy  such  a  power.  It  is  not  true,  that 
when  the  jurisdiction  of  such  peculiar  cases  is 
transferred  from  the  courts  of  law  to  the 
Court  of  Chancery,  that  the  parties  lose  the 
benefit  of  a  mvavoce  examination  of  their  wit- 
nesses, and  of  a  trial  by  jury.  It  is  well  known 
that  such  cases  are  always  sent  back  again,  to 
be  tried  at  the  Circuit  Court  under  a  feigned 
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issue.  Whether  the  issue  comes  from  the 
Court  of  Chancery,  or  the  Supreme  Court,  the 
trial  at  the  circuit  is  the  same  ;  but  then  there 
is  this  pre-eminent  advantage  of  having  the 
cause  tried  under  the  superintendence  of  the 
Chancellor,  that  he  can  render  any  one  trial 
final  and  conclusive  upon  the  right  in  litiga- 
tion ;  and  in  this  respect  chancery  supplies  the 
manifest  defect  of  jurisdiction  in  a  court  of 
law.  If  one  trial,  either  from  the  report  of  the 
circuit  judge,  or  from  its  own  view  of  the  tes- 
timony, does  not  satisfy  the  judgment  of  the 
Court  of  Chancery,  it  will  order  a  second  trial 
at  law  ;  and  when  one  or  more  verdicts  shall 
be  satisfactory,  as  to  the  right  in  question,  then 
the  Court  of  Chancery  will  perpetually  enjoin 
all  further  lawsuits,  and  put  an  end  to  the 
contest. 

The  law  upon  this  head  is  extremely  well 
summed  up  by  Lord  Ch.  Baron  Gilbert  (Forum 
Romanum,  195),  who  observes  "  that  there  is 
an  injunction  to  prevent  multiplicity  of  suits, 
as  where  many  suits  are  depending,  and  are 
*likely  to  happen  from  one  and  the  [*6O5 
same  thing.  The  court  will  here  interpose, 
and  grant  an  injunction  ;  they  will  direct  a 
proper  issue  to  try  the  whole,  and  all  the  rest 
shall  be  bound  by  the  verdict,  or  else  there 
might  be  twenty  actions,  and  as  many  verdicts, 
where  one  proper  issue  ends  the  whole,  and  it 
is  only  directing  one  issue  to  try  many  more." 

After  this  explanation  of  the  object  of  the 
jurisdiction  of  the  Court  of  Chancery  in 
these  cases,  and  after  a  review  of  the  state 
of  the  present  vexatious  controversy,  I 
am  inclined  to  the  opinion  that  there  are,  at 
least,  colorable,  if  not  strong  grounds  for  the 
present  bill,  and  that  it  would  be  premature  to 
dismiss  it  before  its  merits  have  been  duly  dis- 
cussed and  considered  in  the  court  below. 

Another  reason  why  I  think  the  bill  sustain- 
able is,  that  the  respondent  does  not  appear  to 
have  a  clear  and  adequate  remedy  at  law.  The 
remedy  by  an  action  of  ejectment,  or  a  real 
action,  would  be  attended  with  circumstances 
somewhat  precarious  and  doubtful.  This  dif- 
ficulty arises  from  the  nature  of  the  subject  in 
dispute,  consisting  of  three  islands,  incapable 
of  being  inhabited  or  inclosed.  If  the  re- 
spondent was  to  bring  the  ordinary  action  of 
ejectment,  he  must  make  out  in  proof  that  the 
person  against  whom  he  brings  his  suit  was  in 
actual  possession  of  the  premises,  or  he  would 
be  nonsuited  upon  the  trial ;  and  how  would 
Nicoll  prove  that  the  trustees  of  Huntington, 
or  any  inhabitant  of  that  town,  was  in  posses- 
sion of  those  islands  ?  If  acts  of  entry  to  cut 
grass  make  a  person  a  tenant  in  possession, 
then  the  islands  are  as  much  in  the  possession 
of  one  party  as  the  other,  for  they  have  mu- 
tually entered  and  cut  grass,  and  there  are  now 
mutual  actions  of  trespass  pending  in  the  Su- 
preme Court.  The  truth  is,  there  is  not,  and 
cannot  be,  any  actual  occupancy  of  these 
islands  by  any  party,  beyond  these  occasional 
acts  of  entry  to  cut  grass  or  sedge.  The  law, 
however,  determines  this  point,  by  casting  the 
possession  of  the  islands  upon  the  party  who 
has  the  legal  title.  The  right,  in  this  case, 
draws  with  it  the  possession,  and  if  Nicoll  ad- 
mits that  the  trustees  of  Huntingtou  [*OOO 
are  in  possession  of  the  islands,  he  may,  pos- 
sibly, admit  away  his  cause,  since  they  cannot 
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be  in  possession  in  any  other  way  than  by 
having  the  title;  and  if  the  trustees  of  Hunt- 
ington  are  admitted  to  have  been  in  po-M •-• 
sion,  at  the  commencement  of  the  action  of 
ejectment,  the  next  inquiry  would  be,  when 
did  that  possession  commence  ?  A  possession 
for  20  years  is  a  good  title  in  ejectment  ;  and 
if  the  town  of  Huntiugton  was  in  possession 
of  the  islands  when  the  suit  was  brought,  it 
would  be  very  difficult  for  Nicoll  to  controvert 
a  possession  in  them  of  20  years.  But  sup- 
posing that  these  difficulties,  arising  from  the 
admission  of  the  possession  in  the  trustees  of 
Huntington,  could  be  surmounted,  yet  it  is 
unreasonable  to  drive  Nicoll  to  an  action  of 
ejectment,  because  he  would,  thereby,  part 
with  a  legal  advantage.  A  jury  of  Suffolk 
County  have  recently  determined  in  favor  of 
his  rig'ht.  This  appears  to  have  been  a  very 
solemn  and  contested  trial.  He  has,  therefore, 
the  best  claim  to  be  deemed  in  possession,  and 
the  hazard  and  difficulty  of  bringing  the  eject- 
ment ought  to  be  thrown  upon  his  adversaries. 

Again,  if  he  brings  the  ejectment,  he  must 
not  only  admit  the  possession  out  of  him,  but 
his  title  must  be  made  out  clearer  than  that  of 
the  defendant ;  because,  in  all  doubtful  cases, 
it  is  the  practice  of  the  courts  to  instruct  the 
jury  to  leave  the  defendant  where  he  is,  undis- 
turbed. The  whole  burden  of  making  out  a 
good  title  is  cast  upon  the  plaintiff  in  eject- 
ment ;  and  until  that  be  done,  the  defendant 
sits  still  and  protects  himself  by  his  posses- 
sion. 

The  same  doubts  and  difficulties  would  arise 
if  the  respondent  was  to  attempt  to  bring  a 
writ  of  right,  a  remedy  which  was  recom- 
mended to  the  respondent  by  the  appellants' 
counsel.  He  must  admit  the  inhabitants  of 
Huntington  to  be  the  actual  tenants  of  the 
freehold  ;  and  he  must,  on  his  part,  show  an 
actual  seisin  in  himself,  or  in  his  ancestor, 
within  the  last  25  years. 

GOT*]  *To  conclude,  then,  my  observations 
on  this  part  of  the  subject,  I  am  of  opinion 
that  the  appeal,  as  to  the  order  of  the  4th  June, 
ought  to  be  dismissed  : 

1.  Because  the  order  was  temporary,  by  the 
terms  of   it,  and  expired  before  the  appeal 
could  be  heard. 

2.  Because  we  cannot  grant  any  relief  in 
this  case,  as  reversing  the  order  would  be  use- 
less, and  prohibiting  a  new  injunction  would 
be  unlawful. 

3.  Because  we  cannot,  on  appeal  from  such 
a  preliminary  order,  decide  on  the  merits  of 
the  bill. 

4.  Because,  admitting  that  we  could  decide 
on  the  merits,  we  ought  not  to  dismiss  the  bill, 
as  it  is  brought  to  prevent  numerous  and  vex- 
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at  ions  suits  at  law,  and  to  put  the  cause  in  a 
way  for  one  final  trial  and  decision  ;  and  be- 
cause a  fair,  equal  and  adequate  legal  remedy 
to  either  party  is,  at  least,  doubtful,  owing  to 
the  singular  situation  of  the  lands  in  dispute. 

I  shall  next  proceed  to  examine,  briefly,  the 
appeal  from  the  order  of  the  3d  of  June,  di- 
recting that  the  respondent  should  have  leave 
to  examine  his  guardians  as  witnesses.  The 
objection  to  this  part  of  the  appeal  is  that  it  is 
premature.  There  is  no  gravamen  until  the 
witnesses  have  been  examined,  and  an  attempt 
made  to  take  their  depositions.  Perhaps  they 
never  will  be  examined.  The  respondent  may 
think  it  best  to  waive  the  examination,  or  if 
the  witnesses  be  examined,  he  may  think  their 
testimony  unimportant,  and  may  consent  to 
suppress'their  depositions.  To  object  to  this 
order  would  be  as  premature  as  it  would  be  to 
object  to  the  issuing  of  a  subpoena  to  bring  a 
witness  into  court  who  is  alleged  to  be  inter- 
ested in  the  cause.  The  general  rule  of  prac- 
tice on  this  subject  is  plainly  laid  down  in 
Harrison's  Chancery  Practice  (Vol.  I.,  p.  589), 
which  is,  that  when  publication  has  passed,  if 
either  party  conceive  any  of  the  witnesses  to 
be  incompetent,  he  may  make  out  his  objection, 
and  then  the  deposition  of  the  witness  so  im- 
peached will  not  be  permitted  to  be  read  at  the 
hearing.  The  examination  of  witnesses  in 
chancery  *is  always  de  bene  ease,  and  [*BO8 
with  a  saving  of  all  just  exceptions ;  and 
whether  it  be  so  expressed  or  not  in  the  rule, 
it  is  always  understood. 

I  am  of  opinion,  accordingly,  that  there  is  no 
ground,  and,  indeed,  that  there  is  no  precedent 
for  an  appeal  from  such  an  order,  and  that  the 
appeal  ought,  upon  every  point,  to  be  dis- 
missed. 

The  majority  of  the  court  concurring  in  this 
opinion,  it  was,  thereupon,  ordered,  adjudged 
and  decreed  that  the  petition  of  appeal,  pre- 
sented by  the  appellants,  be  dismissed  ;  and 
that  the  record  and  proceedings  brought  here 
be  remitted,  with  this  decree,  to  the  Court  of 
Chancery,  to  be  proceeded  upon  according  to 
law. 

Appeal  dismissed. 

Cited  in-9  Johns.,  447:  2  Wend.,  231;  16  Wend.. 
374;  2  Johns.  Ch.,  282 ;  1  N.  Y.,  45  ;  47  N.  Y.,  472  ;  8 
Barb.,  84 ;  1  AbB.  Pr.,  426 ;  5  McLean,  316 ;  1  Paine, 
401. 

Mr.  Justice  THOMPSON  was  absent  during 
this  session  of  the  Court  of  Errors,  from  indis- 
position. 

***The  cases  of  Sands  et  al.,  v.  Codwise  et  al., 
Rogers  et  al.,  v.  Cruder  et  al.,  M' Vicar  et  al.,  v.  Wol- 
cott  et  al.,  and  Tillotson  v.  Chcetham,  on  account  of 
their  great  length,  are  necessarily  postponed  to  the 
next  volume. 
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PITCHER  v.  LIVINGSTON. 

Deed — Breach  of  Covenant —  Quiet  Enjoyment — 
Measure  of  Damages — Improvements, 

In  an  action  for  breach  of  the  covenant  of  seisin 
and  for  quiet  enjoyment,  in  a  deed,  the  plaintiff 
can  recover  only  the  consideration  money  paid, 
with  interest,  and  the  costs  in  ejectment.  He  can- 
not recover  damages  for  the  improvements  he  has 
made,  nor  for  the  increased  value  of  the  land. 

Citations-3  Cai.,  Ill ;  Ersk.  Inst.,  206 : 1  H.  Bl.,  17 : 
2W.  BL,  1078;  Co.  Litt.,  384,  notes;  1  Fonbl.,  Eq.. 
366 ;  1  Com.  Dig  ,  236  a,  8 ;  2  Mass.  Rep.,  433 ;  2  Burr., 
1010 ;  1  Strange,  406 ;  2  East,  211 ;  Freem.,  450,  pi.  612  ; 
6  Vin.,  426,  pi.  20;  6  Vin.,  476,  pi.  4;  4  Dall.,  436  ;  Po- 
thier,  nos.,  132,  141 ;  Argon,  liv.  3,  ch.  23 ;  Year  Bk., 
30  Edw.  III.,  14  1). ;  19  Year  Bk.,  19  Hen.  VI.,  46  a, 
61  a ;  Godb.,  151. 

THIS  was  an  action  of  covenant.  The  decla- 
ration contained  two  counts  ;  the  first  was 
for  a  breach  of  the  covenant  of  seisin,  the  sec- 
ond for  a  breach  of  the  covenant  for  quiet  en- 
joyment, conlained  in  a  deed  from  the  defend- 
ant to  the  plaintiff,  dated  the  17th  June,  1801, 
for  certain  lands  in  Queensbury,  in  the  County 
of  Washington.  The  cause  was  tried  at  the 
Washington  Circuit,  before  Mr.  Justice  Thomp- 
son, and  a  verdict  taken  for  the  plaintiff,  for 
$2,521.75.  The  covenants  were  proved  to 
have  been  broken,  and  two  questions  were 
2*]  raised  at  the  *trial  : 

1.  Whether  the  plaintiff  was  entitled  to  re- 
cover interest  on  the  consideration  money. 

2.  Whether  he  was  entitled  to  recover  dam- 
ages for  the  improvements  made  by  the  plaint- 
iff, and  for  the  increased  value  of  the  land. 

The  judge  was  in  favor  of  the  plaintiff  on 
the  first  question,  but  gave  no  opinion  on  the 
second.  It  was  agreed  that  a  verdict  should 
be  taken  for  the  plaintiff ;  and,  if  the  court 


should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  interest,  that  then  the  sum  of 
$183.75  should  be  deducted  from  the  amount 
of  the  verdict  ;  and  that  if  the  court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to 
recover  for  the  improvements,  then  the  further 
sum  of  $925  should  be  deducted  from  the  ver- 
dict ;  and,  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover 
anything  for  the  increased  value  of  the  land, 
that  then  the  further  sum  of  $750  should  be  de- 
ducted from  the  verdict. 

Mr.  Foot,  for  the  plaintiff.  I  shall  contend 
that  the  plaintiff  is  entitled  to  recover  the  im- 
proved value  of  the  land  at  the  time  of  evic- 
tion. In  the  case  of  Stoats  v.  The  Executor* 
of  Ten  Eyck  (3  Caines,  111  ;  see,  also,  2  Mass. 
Rep.,  433,  and  4  Dallas,  441,  Bender  \.  From- 
berffer)  this  point  was  not  decided,  but  still  re- 
mains open  for  discussion. 

[THOMPSON,  J.  In  that  case  the  court  de- 
cided that  the  plaintiff  could  not  recover  the 
increased  value  of  the  land.  Nothing,  how- 
ever, was  said  as  to  the  improvements  made  by 
the  purchaser.] 

The  action  of  covenant,  and  a  writ  of  war- 
rantia  chartce,  are  different.  The  latter  had 
reference  to  the  time  or  the  warranty  made, 
and  the  compensation  consisted  in  giving  to 
the  feoffor  lands  of  the  warrantor,  equal  in 
value  to  those  from  which  the  feoffee  was 
evicted.  Where  the  feoffee  could  have  the 
benefit  of  the  writ  of  warrantia  chartce,  no  ac- 
tion of  covenant  would  lie.  (Comyn,  Cor., 
A,  4.)  The  covenant  of  seisin  and  for  quiet 
enjoyment  are  distinct ;  the  one  relates  to  the 
*title,  the  other  to  the  possession.  For  a  [*3 
breach  of  the  former,  the  proper  measure  of 


NOTE.— Cure i taut  of  quiet  enjoyment— Of  War- 
ranty—Breach— Measure  of  damages. 

The  measure  of  damages  in  an.  action  for  breach 
of  covenant  of  warranty  or  for  quiet  enjoyment 
varies  in  the  different  States.  In  most  the  conside- 
ration money  or  the  value  of  thelajid  at  the  time  of 
the  conveyance  with  interest  is  the  measure  of  dam- 
ages. Bennet  v.  Jenkins,  13  Johns.,  50 ;  Kinney  v. 
Watts,  14  Wend.,  38 ;  Peters  v.  McKeon,  4  Denio,  550 ; 
Hopkins  v.  Lee,  6  Wheat.,  118 ;  Bender  v.  Tromber- 
ger,  4  Dall.,  441  ;  King  v.  Pyle,  8  S.  &  R.,  166;  King 
v.  Kerr,  5  Ohio,  154 ;  Wade  v.  Comstock,  11  Ohio  St., 
82 ;  Davis  v.  Smith,  5  Ga.,  285 ;  Pence  v.  Duval,  9  B. 
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Mon.,  49;  Booker  v.  Bell,  3  Bibb,  175;  Dickson  v. 
Desire,  23  Mo.,  166 ;  Foster  v.  Thompson,  41  N.  H., 
379;  Williams  v.  Beeman,  2  Dev.,  483;  Reese  v. 
McQuilkin,  7  Ind.,  450 ;  Wilhelm  v.  Fimple,  31  la., 
137 ;  Crisfleld  v.  Starr,  36  Md.,  150 ;  Blossom  v.  Knox, 
3  Chand.,  295 ;  Henning  v.  Withers,  3  Brevs.,  458 ; 
Ware  v.  Weathnall,  2  McCord,  413.  In  some  States, 
however,  the  damages  are  based  upon  the  value  or 
the  land  at  the  time  of  the  eviction.  Hardy  v.  Nel- 
son, 27  Me.,  525 ;  Gore  v.  Brazier,  3  Mass.,  523 ;  Wy- 
man  v.  Ballard,  12  Mass.,  304;  Sterling  v.  Peet,  14 
Conn.,  245;  Park  v.  Bates,  12  Vt.,  387. 
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damages  is  the  consideration  or  value  express- 
ed in  the  deed  ;  but,  in  regard  to  the  latter,  the 
covenant  cannot  be  said  to  be  broken  until  the 
grantee  is  evicted,  and  the  damage  which  he 
sustains  is  the  value  of  the  property  at  the 
time  he  is  turned  out  of  possession. 

In  the  case  of  Stoats  v.  The  Executors  of 
Ten  Eyek,  the  plaintiff  was  allowed  to  recover, 
in  addition  to  the  money  paid,  the  interest, 
and  costs  of  defending  the  action  of  ejectment, 
including  counsel  fees.  Beneficial  improve- 
ments arise  from  the  money  laid  out  on  the 
land  by  the  purchaser  ;  and  he  is  as  justly  en- 
titled to  recover  for  money  so  laid  put,  as  for 
money  paid  to  counsel  for  defending  the  ac- 
tion. The  increased  value  of  the  farm  will 
also  arise  from  the  labor  and  agricultural  im- 
provements of  the  grantee.  The  labor  bestowed 
by  him  is  equivalent  to  money  laid  out  on  the 
property  in  any  other  way.  By  compensating 
him  for  the  money  he  has  expended,  in  proper, 
reasonable,  and  substantial  meliorations,  he 
will  receive  nothing  for  any  fanciful  or  orna- 
mental improvements,  or  for  any  extraordi- 
nary rise  in  the  value  of  the  land. 

A  court  of  chancery  will  compel  the  specific 
performance  of  a  covenant  or  agreement  so  as 
to  render  complete  justice  to  the  party,  and,  by 
analogy,  a  court  of  law  ought  to  render  the 
same  justice,  by  compensating  the  party  in 
damages  for  the  nonperformance  of  the  cove- 
nant. In  the  case  of  Taylor  v.  Debar  (1  Oh. 
Gas.,  274  ;  2  Ch.  Gas.,  212),  where  there  was 
a  covenant  for  further  assurance,  the  vendor 
having  sold  a  bad  title,  he  was  decreed  to  con- 
vey a  good  title,  which  he,  afterwards,  had 
acquired,  by  the  payment  of  a  sum  of  money, 
from  the  king. 

The  covenant  for  quiet  enioyment  was  not 
broken  until  the  eviction,  and  the  true  rule  of 
damages  is  the  value  of  the  thing  at  the  time 
the  contract  is  broken. 

Mr,  Slosson,  contra.  The  plaintiff,  in  this 
case,  claims,  besides  the  consideration  money, 
the  interest,  compensation  for  the  improve- 
ments, and  the  increased  value  of  the  land. 
The  question  is  of  great  importance  to  the  com- 
4*]  munity,  and  *it  was  thought,  to  have  been 
settled  by  the  case  of  Stoats  v.  The  Executors 
of  Ten  Eyck.  I  shall  endeavor  to  show,  from 
authority  and  reason,  that  the  true  and  only 
measure  of  damages  is  the  consideration 
money. 

It  is  not  pretended  that  there  was  any  fraud 
or  concealment  on  the  part  of  the  vendor.  If 
there  had  been,  the  vendee  might  bring  an  ac- 
tion on  the  case,  in  the  nature  of  an  action  of 
deceit.  (Gruise,  tit.  38,  ch.  5,  sec.  57  ;  1  Inst., 
384  a,  n.  1  ;  2  Gaines,  193.)  In  an  action  of 
covenant  the  plaintiff  cannot  recover  damages 
for  a  deceit. 

The  covenant  of  seisin  extends  to  the  whole 
title,  and  is  paramount  to  the  other  covenant, 
for  if  the  title  fails  the  possession  will  be  lost 
also.  The  covenant  of  seisin  draws  after  it 
the  covenant  for  quiet  enjoyment.  Omne 
majus  continet  in  se  minus.  The  covenant 
must  be  construed  according  to  the  state  of 
things  at  the  time  it  was  made.  The  grantor 
covenants  that  he  is  seized  of  the  land  then  sold, 
and  that  the  grantee  shall  enjoy  it  as  then  con- 
veyed. The  parties  agree  on  the  value  of  the 
land  at  the  time,  and  the  covenant  extends  to 
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the  value  as  well  as  to  the  subject  matter,  at 
the  time  of  sale.  The  subsequent  alterations 
or  improvements  which  the  grantee  may  think 
proper  to  make,  form  no  part  of  the  subject 
matter  of  the  contract.  The  covenant  cannot 
extend  to  the  houses  and  fences  he  may  erect, 
or  to  the  dykes  and  ditches  which  he  may 
make  on  the  land.  If  a  slave  has  been  sold 
for  a  certain  price,  and  after  the  vendee  has 
clothed  him  in  a  sumptuous  livery,  the  true 
owner  should  reclaim  and  take  the'  slave,  can 
the  vendee  recover  anything  for  the  livery  ? 
The  subsequent  additions  or  improvements 
form  no  part  of  the  subject  of  the  contract  of 
sale. 

In  Davenant  v.  The  Bishop  of  Sarum  (2  Lev. , 
68 ;  8.  C.,  1  Vent.,  223,  224  ;  Bac.  Abr.  Cov., 
F),  a  covenant  to  pay  all  taxes  during  the  term 
was  held  not  to  extend  to  any  new  tax  created 
by  Parliament,  but  to  such  taxes  only  as  were 
then  in  use ;  yet  this  covenant  was  prospect- 
ive. 

In  Speake  v.  8peake(\.  Vern.,  217),  where  the 
husband  covenanted  that  the  lands  settled  as 
a  jointure  were  of  a  specific  value,  and  the 
court  decreed  that  the  covenant  should  be  per- 
formed in  specie,  the  value  of  the  lands  was 
estimated  as  they  were  at  *the  time  of  the  [*5 
settlement,  and  not  according  to  their  value  at 
the  time  of  the  decree. 

In  Berty  v.  Dermor  (12  Mod.,  526),  Lord 
Holt  says  that  if  lands  to  the  value  of  £100  a 
year  be  devised  to  another,  "the  best  rule  of 
valuation  is  to  estimate  them  at  the  value 
they  were  at  the  time  of  the  death  of  the  de- 
visor." 

Where  a  man  made  a  f  eoffment  in  fee,  to 
hold  on  the  service  of  paying,  at  a  certain 
time,  the  value  of  the  annual  profits  of  the 
land,  the  court  held  that  the  value  should  be 
intended  to  be  the  value  at  the  time  the  f  eoff- 
ment was  made,  and  not  as  it  was  improved  by 
succession  of  time.  (2  Leo.,  147  ;  3  Leo.,  114.) 
This  was  a  covenant  in  regard  to  annual  prof- 
its, and  several  hundred  years  had  inter- 
vened between  the  time  of  the  feoff ment  and 
that  of  bringing  the  action,  and  the  annual 
value  had  greatly  increased.  The  court  very 
properly  looked  to  the  state  of  things  at  the 
time  of  the  feoffment,  without  regarding  any 
subsequent  fluctuations  in  the  value. 

The  ancient  distinction  between  a  covenant 
and  a  writ  of  warrantia  chartce,  arose  from 
the  little  value  of  money  at  that  time  com- 
pared with  land,  and  when  money  was  regard- 
ed as  no  equivalent  for  land.  It  cannot  apply 
at  the  present  day,  when  real  estate  is  less  re- 
spected, and  the  party  is  allowed  a  compensa- 
tion in  money.  In  a  case  of  a  warranty,  the 
tenant  was  to  receive  lands  of  the  warrantor 
equal  in  value  at  the  time  the  warranty  was 
made.  (Glanv.,  lib.  3,  ch.  4  ;  Fleta,  lib.  6,  ch. 
23,  sec  2.)  And  where  he  had  no  lands  in  the 
same  county,  an  extent  issued  to  ascertain  the 
value.  (Fleta,  lib.  6,  ch.  23,  sec.  3,  4.)  The 
point  was  expressly  decided  in  the  Year  Book 
(30  Ed.  III.,  14  b),  that  where  a  person  enters 
into  a  general  warranty,  he  shall  recover  in 
value,  according  to  the  value  at  the  time  he  en- 
tered into  the  warranty.  (2  Roll.  Abr.,  772, 
T,  773,  U  ;  19  Hen.  VI.,  46,  61.)  The  same 
principle  was  recognized  in  Humphreys  v. 
Knight  (Cro.  Car.,  456).  It  is  also  to  be  found 
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in  6  Ed.  II. ,  187;  and  the  decision  is  com- 
mented upon  by  Mr.  Justice  Livingston,  in  giv- 
ing his  opinion  in  Stoats  v.  Ten  Eyck,  and  such 
has  been  the  uniform  rule  in  England  since 
the  reign  of  Henry  II. 

If  anyone  ought  to  pay  for  the  increased 
value  of  the  land,  or  the  improvements,  it 
O*]  should  be  the  person  who  *recovers  the 
possession,  for  he  alone  is  benefited.  The  cove- 
nantor, who  has  acted  innocently  and  bona 
fide,  ought  not  to  be  made  liable  beyond  the 
consideration  money,  or  the  value  at  the  time 
of  the  conveyance.  Any  argument  derived 
from  the  hardship  of  the  case,  is  as  strong  in 
favor  of  the  grantor  as  the  grantee.  If  all  im- 
provements are  to  be  paid  for,  there  can  be  no 
certain  measure  of  damages,  nor  any  limitation 
as  to  the  extent.  The  rule  of  the  civil  law, 
which  limited  the  recovery  to  double  the  value 
of  the  land,  was  manifestly  arbitrary  and  un- 
just. To  adopt  any  other  rule  than  the  one 
taken  by  the  court  in  the  case  of  Staate  v.  Ten 
Eyck,  would  prove  ruinous  in  the  extreme. 

VAN  NESS,  J.  Although  it  is  not  expressly 
stated  in  the  case.  I  shall  assume  the  fact  to 
be,  that  the  declaration  contains  an  averment 
that  the  plaintiff  had  been  evicted,  in  conse- 
quence of  a  total  failure  of  the  title  derived  to 
him  under  thfi  deed  from  the  defendant.  This 
fact  being  assumed,  there  is  no  difference  be- 
tween the  present  case  and  that  of  Stftats  v. 
Tlie  Executors  of  Ten  Eyck  (3  Caines,  111),  ex- 
cept that,  in  this  case,  beneficial  improvements 
have  been  made  by  the  plaintiff  upon  the  prop- 
erty, the  value  of  which  he  contends  he  is  en- 
titled to  recover.  The  case  just  mentioned  is 
among  the  most  important  and  interesting  of 
any  that  have  ever  been  brought  before  this 
court  for  decision  ;  and,  accordingly,  it  ap- 
pears to  have  received  the  most  deliberate  con- 
sideration. I  not  only  submit  to  the  authority 
of  that  case,  but  I  take  this  occasion  to  express 
my  perfect  acquiescence  in  the  reasons  upon 
which  the  determination  of  it  appears  to  have 
proceeded.  The  covenants  upon  which  the 
breaches  were  assigned  in  that  case,  were  the 
same  as  in  the  present,  viz.,  the  covenant  of 
seisin,  and  for  quiet  enjoyment.  The  court 
decided  that  the  damages,  which  the  plaintiff 
was  entitled  to  recover,  were  to  be  limited  to 
the  consideration  expressed  in  the  deed,  with 
the  interest  thereon,  and  the  costs  of  suit  at- 
tending the  eviction.  But  in  addition  to  the 
sum  which  the  plaintiff,  according  to  this  rule, 
would  recover,  he  contends  that  the  defend- 
7*]  ant  is  *bound  to  indemnify  him,  for  the 
loss  of  his  improvements.  These  are  estimated 
at  $925  ;  and  the  only  point  left  open  to  dis- 
cussion is,  whether  he  has  a  legal  right  to  de- 
mand this  sum. 

In  Stoats  v.  The  Executors  of  Ten  Eyck,  the 
court  determined  that  the  plaintiff  was  not  en- 
titled to  recover  any  damages  on  account  of 
any  increased  value  of  the  land.  Here  a  dis- 
tinction is  attempted  to  be  made  between  an 
appreciation  of  the  land  itself  and  that  appre- 
ciation of  it  which  is  produced  by  the  erection 
of  buildings,  or  the  labor  bestowed  upon  it  in 
clearing  and  cultivating — a  very  nice,  and,  as 
I  apprehend,  a  speculative  distinction,  to  which 
it  would  be  difficult,  if  not,  in  most  cases,  im- 
possible to  give  any  practical  effect,  without 
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danger  of  the  most  flagrant  injustice.  The 
reasoning  of  the  judges,  whose  opinions  are 
reported  in  the  case  alluded  to,  goes  very  far, 
if  not  conclusively,  to  prove  that  such  'a  dis- 
tinction is  utterly  without  foundation.  The 
admission  that  it  might  possibly  exist,  has  prob- 
ably given  rise  to  this  action,  which,  otherwise, 

1  believe,  would  not,  after  that  decision,  have 
been  brought.     One,  and  perhaps  the  princi- 
pal reason,  why  the  increased   value  of  the 
land  itself  cannot  be  recovered,  is  because  the 
covenant  cannot  be  construed  to  extend  to 
anything  beyond  the  subject  matter  of  it,  that 
is,  the  land,  and  not  to  the  increased  value  of 
it,  subsequently  arising  from  causes  not  exist- 
ing when  the  covenant  was  entered  into.     For 
the  same  reason  the  covenantor  ought  not  to 
recover  for  the  improvements,  for  these  are  no 
more  the  subject  matter  of  the  contract  be 
tween  the  parties  than  the  increased  value  of 
the  land.     The  doctrine  contended  for  by  the 
plaintiff's  counsel  is,  that  the  damages  sus- 
tained by  the  covenantee  at  the  time  of  the 
eviction  ought  to  be  the  measure  of  compen- 
sation.    Most  clearly,  then,  the  increased  value 
of  the  land  is  as  much  within  the  reason  of 
this  rule  as  the  improvements  ;  and  upon  the 
same  principle  that  the  covenantee  is  entitled 
to  the  one,  he  is  to  the  other. 

*But  if  the  value  at  the  time  of  eviction  [*8 
is  to  be  the  measure  of  damages,  upon  what 
principle  is  the  consideration  and  interest,  as 
such,  recoverable  in  addition  to  the  improve- 
ments ?  These  must  be  laid  out  of  view,  and 
the  then  value  be  ascertained  without  refer- 
ence to  them.  Besides,  if,  in  determining  the 
rule  of  damages,  the  increase  of  value  is  to  be 
taken  into  view,  by  parity  of  reasoning,  it 
would  be  proper,  and  what  would  be  required 
by  a  just  reciprocity,  to  take  into  consideration 
any  contingent  diminution  of  value.  (Ersk. 
Inst.,  206.)  But  this  has  never  been  heard  of, 
nor  pretended.  No  such  principle  is  to  be 
found  in  the  common  law,  notwithstanding 
these  covenants  have  been  in  use  upwards  of 
two  hundred  years.  I  think  this  circumstance 
affords  an  argument  against  the  measure  of 
damages  insisted  upon  by  the  plaintiff,  and 
which,  of  itself,  is  nearly  decisive  that  the  rule 
is  without  legal  foundation. 

In  illustration  of  my  opinion  on  this  part  of 
the  argument,  I  will  state  a  case.  A  gives  a 
conveyance,  containing  covenants  of  seisin  and 
for  quiet  enjoyment,  of  a  house  and  lot.  The 
house  constitutes  two  thirds  of  the  whole  value. 
The  house  is  afterwards  burnt.  Then  the 
grantee  is  evicted  for  a  failure  of  the  grantor's 
title.  He  then  resorts  to  both  his  covenants, 
which,  of  course,  are  broken,  for  indemnity. 
What  would  be  the  measure  of  damages,  the 
value  of  the  lot  at  the  time  of  eviction,  being 
one  third  of  what  the  whole  cost  him,  or  the 
value  as  ascertained  and  agreed  upon  by  the 
deed  itself  ?  No  doubt  the  latter.  Whenever 
the  grantee's  title  has  proved  to  be  entirely  de- 
fective, and  there  is  an  eviction  consequent 
thereon,  the  grantee  has  a  right  to  rescind  the 
contract,  and  then,  as  in  other  cases  depend- 
ing on  the  same  principle,  he  recovers  back, 
upon  his  covenants,  what  he  has  paid,  with 
ihe  interest.  (1  H.  Bl.,  17,  Fielden  v.  Stnrkin  ; 

2  W.  Bl.,  1078,  Flureau  v.  ThornMl.) 

In  the  case  just  put,  I  have  supposed  that 
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both  the  covenants  of  seisin  and  for  quiet  en- 
joyment were  broken,  and  that  breaches  for 
both  were  duly  assigned  ;  and  I  have  shown 
that,  if  the  value  of  property  at  the  time  of 
$>*]  *evict  ion  is  to  be  the  measure  of  damages, 
it  necessarily  follows,  that  such  diminished 
value  is  all  which  ought  to  be  recovered.  It 
is  conceded  that,  upon  the  covenant  of  seisin 
only,  the  recovery  is  to  be  confined  to  the  con- 
sideration and  interest.  On  the  covenant  for 
quiet  enjoyment,  therefore,  the  plaintiff  must 
rely  to  recover  compensation  for  his  improve- 
ments. Let  us,  then,  examine  whether,  con- 
sistently with  certain  fixed  legal  principles,  the 
coveuantee  can  recover  a  greater  sum  of  dam- 
ages in  any  case  under  the  covenant  for  quiet 
enjoyment  than  under  the  covenant  of  seisin. 

An  eviction  must  be  shown  before  a  suit  can 
be  maintained  on  a  former  covenant.  Not  so, 
however,  as  to  the  latter  ;  for  that  is  broken,  if 
the  grantor  has  no  title,  the  moment  the  deed 
is  delivered,  and  the  grantee  has  an  immediate 
right  of  action.  Whenever  the  eviction  is  oc- 
casioned by  a  total  want  of  title  in  the  grantor, 
then  both  the  covenants  of  seisin  and  for  quiet 
enjoyment  are  equally  broken,  and  the  grantee 
has  his  remedy  on  both.  If  he  proceeds  upon 
the  first,  he  shall  recover  the  consideration  ex- 
pressed in  the  deed,  and  the  interest.  But  if 
he  proceeds  upon  the  last,  it  is  said  he  shall 
recover  according  to  the  value  at  the  time  of 
eviction  ;  and  as  I  have  before  remarked,  he 
must  be  content  to  recover  according  to  the 
then  value,  even  though  it  amounts  to  one 
half  only  of  the  consideration  expressed  in  the 
deed. 

The  case  would  then  stand  thus.  When  the 
deed  contains  both  these  covenants,  if  the 
property  at  the  time  of  eviction  be  worth  one 
half  of  the  consideration  and  interest,  the 
grantee  may,  notwithstanding,  upon  the  cove- 
nant of  seisin,  recover  the  whole  consideration 
and  interest.  But  if  the  property  happen  to 
be  worth  double  the  consideration  money  and 
interest,  by  reason  of  the  improvements  made 
thereon,  he  may  waive  the  covenant  of  seisin, 
and  resort  to  the  covenant  for  quiet  enjoy- 
ment, and  thus  recover  the  whole  amount. 
Can  this  be  possible  ?  It  appears  to  me 
1O*]  *that  to  give  such  an  effect  to  these 
covenants,  is  not  reconcilable  with  any  princi- 
ple of  law  or  justice. 

My  understanding  of  the  nature  of  these 
covenants,  when  both  are  contained  in  the  same 
deed,  is  this:  That  the  covenant  of  seisin, 
which  relates  to  the  title,  is  the  principal  and 
superior  covenant,  to  which  the  covenant  for 
quiet  enjoyment, which  goes  to  the  possession, 
is  inferior  and  subordinate.  And  I  am  not 
aware  that  a  case  can  possibly  occur  where 
the  grantor  can  recover  a  greater  amount  in 
damages  for  the  breach  of  the  latter  than  of 
the  former,  though  there  are  many  cases  where 
he  may  recover  less.  The  suit  here  is  brought 
upon  both  covenants  ;  and  both,  in  consequence 
of  the  total  failure  of  the  defendant's  title  and 
the  eviction,  have  been  broken.  The  plaint- 
iff, accordingly,  has  a  right  to  recover  on  both  ; 
but  as  the  amount  of  the  recovery  would,  ac- 
cording to  my  ideas,  be  the  same  on  each,  he 
must  elect  on  which  of  them  he  means  to  rely, 
and  take  nominal  damages  on  the  other.  The 
plaintiff  is  entitled  to  but  one  satisfaction,  and 
726 


he  has  his  remedy  on  either  of  the  covenants, 
at  his  election,  to  obtain  it.  It  will  hardly  be 
said  that  he  can  have  judgment  for  the  same 
sum  on  both  the  covenants. 

The  covenant  against  the  incumbrances 
stands  upon  a  different  footing^  and  is  srov- 
erned  by  different  principles.  This  is  strictly 
a  covenant  of  indemnity,  and  the  grantee  may 
recover  to  the  full  extent  of  any  incumbrances 
upon  the  land  which  he  shall  have  been  com- 
pelled to  discharge.  But  even  there  it  will  be 
found  the  same  rule  prevails,  in  fixing  the 
amount  of  damages,  as  in  actions  upon  the 
covenants  of  seisin  and  for  quiet  enjoyment : 
that  is,  the  party  recovers  what  he  has  paid, 
with  the  interest,  and  no  more. 

But  I  consider  the  question  arising  in  this 
cause  as  settled  by  authority ;  and  that,  ac- 
cording to  established  rules  of  law,  the  plaint- 
iff is  not  entitled  to  anything  more  than  the 
value  of  the  land,  as  settled  by  the  considera- 
tion in  the  deed. 

*In  suits  upon  the  ancient  covenant  of  [*  1 1 
warranty,  beyond  all  dispute,  the  recovery  was 
restricted  to  the  value  of  the  land  at  the  time 
of  making  the  covenant.  Cases  have  occurred 
in  which  the  value  of  the  land  has  been  en- 
hanced by  subsequent  beneficial  improvements; 
but  the  rule  as  to  the  extent  of  satisfaction  has 
continued  inflexibly  the  same,  without  regard 
to  the  increased  value,  by  whatever  cause  it 
may  have  been  produced.  A  personal  action 
will  not  lie,  on  the  covenant  of  warranty, upon 
the  eviction  of  the  freehold  (Bac.  Abr.,  tit. 
Cov.,  C) ;  and  for  which  reason,  upon  the  in- 
troduction of  alienations  by  bargain  and  sale, 
new  covenants  were  devised,  but  solely  for 
the  purpose  of  securing  to  the  bargainee  the 
personal  responsibility  of  the  bargainer,  in 
case  of  a  failure  of  his  title.  I  think  I  am 
warranted  in  saying  that  it  never  was  designed, 
by  the  insertion  of  these  covenants,  to  estab- 
lish any  other  rule  of  damages  than  what  pre- 
viously existed  ;  because  there  is  nothing  in 
the  terms  of  the  covenants  from  which  an  in- 
tention to  extend  the  liability  of  the  covenantor 
can  be  inferred  ;  but  the  contrary  is  to  be  pre- 
sumed, as  not  a  single  case  is  to  be  found 
where  such  a  construction  of  these  covenants, 
which  were  in  a  great  measure  substituted  for 
the  covenant  of  warranty,  has  ever  ob- 
tained. The  covenant  for  quiet  enjoyment, 
as  I  have  before  remarked,  is  that  upon  which 
compensation  for  the  improvements  is  to  be 
recovered,  if  at  all.  This  covenant  has  a  more 
strict  analogy  to  the  ancient  covenant  of  war- 
ranty, than  any  of  ihe  other  modern  cove- 
nants. If,  then,  on  the  covenant  of  warranty, 
the  satisfaction  recovered  in  land  was  to  be 
equivalent  to  the  value  of  the  lands  granted, 
as  it  existed  at  the  time  when  the  covenant 
was  made,  I  do  conceive  that  we  are  bound  to 
adopt  a  correspondent  rule,  when  satisfaction 
is  sought  to  be  recovered  in  money,  in  a  per- 
sonal action,  on  the  covenant  for  quiet  enjoy- 
ment. 

Such  a  rule,  moreover,  I  consider  to  be  con- 
formable to  the  intention  of  the  parties, 
question  if  one  grantor  out  of  ten  thousand 
enters  into  these  covenants  with  the  remotest 
belief  that  he  is  exposing  himself  and  his  pos- 
terity *to  the  ruinous  consequences  [*12 
which  would  result  from  the  doctrine  con- 
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tended  for  by  the  counsel  for  the  plaintiff.  By 
giving  this  doctrine  our  sanction,  we  should,  in 
my  apprehension,  create  a  most  unexpected 
and  oppressive  responsibility,  never  contem- 
plated by  the  parties,  and  inflict  an  equally  un- 
merited punishment  upon  grantors  acting  with 
good  faith,  and  having  a  perfect  confidence  in 
the  validity  of  their  title  to  the  land,  which 
they  have  transferred  for  what  it  is  reasonably 
worth. 

If  any  imposition  is  practised  by  the  grantor 
by  the  fraudulent  suppression  of  truth,  or  sug- 
gestion of  falsehood,  in  relation  to  his  title, 
the  grantee  may  have  an  action  on  the  case, 
in  the  nature  of  a  writ  of  deceit ;  and  in  such 
.action  he  would  recover  to  the  full  extent  of 
his  loss.  (Har.  &  But.,  Note  to  Co.  Litt.,  384, 
a,  tit.  Warranty  ;  1  Fonb.  Eq.,  366  ;  1  Com. 
Dig.,  236,  A,  8.) 

I  am  aware  that  it  is  difficult  to  lay  down 
any  general  rule  on  this  subject  wholly  free 
from  objection.  This  is  a  difficulty  which  has 
been  felt  by  the  profoundest  jurists  in  all  ages. 
I  think,  however,  that  the  rule  of  the  common 
law,  which  obliges  the  grantor,  when  he  be- 
lieves he  has  a  valid  title,  and  acts  without 
fraud,  to  refund  what  he  has  received,  with 
the  interest,  is  as  equitable  as  any  that  has  ever 
been  established  ;  and  that  this  is  all  which, 
upon  principles  of  the  most  rigorous  justice, 
-ought  to  be  exacted  from  him. 

My  opinion,  therefore,  is,  that  in  this  case 
the  plaintiff  is  entitled  to  recover  the  considera- 
tion money  expressed  in  the  deed,  with  the  in- 
terest, and  the  costs  of  suit  following  the  evic- 
tion, and  no  more. 

SPENCER,  J.  It  is  submitted  to  the  court, 
by  the  case  made  and  argued  in  this  cause, 
what  is  the  correct  rule  of  damages,  upon 
covenants  of  seisin  and  for  quiet  enjoyment, 
contained  in  a  deed  conveying  lands,  in  a  case 
where  the  grantee  has  made  improvements, 
and  where  the  value  of  the  land  has  appreciat- 
ed. It  is  also  made  a  question  whether  the 
13*]  *plaintiff  is  entitled  to  recover  interest 
on  the  consideration  money  paid  for  the  land. 

It  is  to  be  regretted  that  the  case  is  so  loose 
in  several  respects.  It  is  fair,  however,  to  in- 
fer from  the  case  as  it  stands,  and  as  it  was 
argued,  that,  in  point  of  fact,  both  covenants 
were  broken  ;  that  the  plaintiff  was  evicted  for 
defect  of  title  in  the  defendant,  and  that  the 
plaintiff  had  made  improvements,  in  the  usual 
-course  of  agriculture,  on  the  lands  conveyed 
by  the  defendant  to  him,  of  a  substantial  kind, 
to  the  value  of  $925. 

The  case  of  Stoats  v.  The  Executors  of  Ten 
Eyck  (3  Caines,  112)  decides  two  of  the  ques- 
tions which  arise  out  of  this  case.  In  that 
•case,  though  the  value  of  the  land  had  in- 
-creased  by  extrinsic  cause,  the  plaintiff  was  al- 
lowed to  recover  only  the  consideration  paid, 
with  the  interest,  costs,  and  counsel  fees.  The 
interest  was  allowed, because  the  purchaser  was 
subject  to  an  action  for  the  mesne  profits  ;  and 
in  the  present  case  it  is  to  be  intended  that  the 
plaintiff  is  liable  to  pay  them  to  the  person 
who  has  the  title,  and  consequently  it  is  to  be 
.allowed.  It  will  be  seen  that  these  two  ques- 
tions have  received  a  similar  determination  in 
the  Supreme  Judicial  Court  of  Massachusetts. 
-(2  Mass.  Rep.,  433,  Morstonv.  Hobbs.)  In  the 
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case  before  cited,  of  Stoats  v.  The  Executors  of 
Ten  Eyck,  the  court  expressly  reserved  its 
opinion,  upon  a  case  like  the  present,  where 
beneficial  improvements  have  been  made  on 
the  premises  after  the  purchase.  It  was  then 
considered  that  there  might  be  a  difference  be- 
tween the  case  of  the  rise  in  value  by  the 
natural  appreciation  of  lands,  depending  in  a 
great  measure  on  ideal  worth,  and  the  case  of 
improvements  of  a  benefioal  kind. 

This  question  I  do  not  think  has  been  set- 
tled in  the  English  courts.  It  has  never  been 
decided  in  our  own,  and  consequently  it  ap- 
pears to  me  that  we  are  at  full  liberty  to  fix  a 
rule,  which  shall  bear  analogy  to  other  cases, 
and  attain  complete  justice  between  the  par- 
ties. I  cannot  pretend  to  say  that  the  rule 
which  I  shall  lay  down  will  be  free  from  ob- 
jection, when  applied  to  all  cases  ;  and  I  am 
not  sensible  that  any  general  rule,  in  almost 
any  given  case,  will  invaribly  *be  free  [*  14 
from  exception.  It  is  the  very  nature  of 
general  rules  sometimes  to  operate  harshly; 
but  the  necessity  of  a  fixed  standard  of  justice 
is  of  more  importance  to  the  interests  of  men 
than  one  that  is  capricious  and  fluctuating. 

It  has,  I  think,  been  erroneously  said  that 
the  defect  of  title  is  a  case  of  mutual  error  ; 
on  the  contrary,  from  my  observation  and 
knowledge  of  the  sale  of  lands,  I  think  the  de- 
fect of  title  is  a  matter  generally  and  almost 
universally  in  the  peculiar  knowledge  of  the 
vendor.  It  is  a  rare  €ase  for  a  purchaser  to 
investigate  the  seller  s  title,  and  in  most  cases 
it  is  impossible.  The  buyer  relies  on  the 
allegations  of  the  vendor,  on  his  apparent  re 
sponsibility  to  re-imburse  in  case  of  eviction, 
upon  his  possession  of  the  property,  and  em- 
phatically on  his  covenants  of  title  and  for 
quiet  enjoyment.  These  covenants,  whenever 
they  occur  in  a  deed,  seem  to  me  to  indicate, 
beyond  all  question,  that  the  purchaser  did  not 
mean  to  rely  on  the  title  of  the  vendor  alone, 
but  that  he  meant  to  have  his  personal  liability 
as  his  guaranty.  The  language  of  the  vendor 
corresponds  with  that  of  the  purchaser,  and 
holds  out  the  idea  that  he  had  sold  the  land  at 
his  own  peril,  and  that  he  would  warrant  it  to 
be  his.  Extravagant  cases  have  been  put 
hypothetically,  to  show  the  enormous  injustice 
of  the  rule  that  the  vendor  must  be  answerable 
for  improvements.  It  has  been  asked  if  a 
piece  of  land  thus  sold,  with  qovenants,  should 
become  the  site  of  a  flourishing  city,  what 
fortune  could,  under  a  rule  allowing  for  im- 
provements, withstand  ruin  ?  It  may  be  re- 
torted to  such  a  question,  what  is  to  become  of 
the  industrious  citizen  or  mechanic,  who  has 
spent  his  hard  earnings  in  erecting  his  little 
house  or  workshop,  relying  on  the  covenant  in 
his  deed,  if  he  can  only  get  back  his  purchase 
money  and  interest  ?  It  is  not  fair,  however, 
to  test  the  rule  by  extreme  cases.  To  settle  a 
general  rule  wisely  and  equitably,  we  should 
have  an  eye  to  cases  which  generally  occur, 
and  not  be  startled,  on  the  one  hand  or  the 
other,  by  those  occurrences  which  are  rare 
and  few.  In  general,  the  defect  of  title  hap- 
pens in  sales  between  man  and  man,  where 
*the  improvements  are  of  the  ordinary  [*15 
and  beneficial  kind.  If  the  improvements  are 
merely  to  gratify  the  eye  of  the  individual,  and 
to  pamper  his  vanity  and  pride,  a  jury  would  be 

727 


15 


Si  I'ui.M i.  COURT,  STATE  OF  NEW  YORK. 


1809- 


warranted  to  take  those  things  into  considera- 
tion in  their  assessment  of  damages. 

I  lay  it  down  as  a  rule,  which  cannot  re- 
quire much  illustration  to  enforce  it,  on  the 
score  of  analogy  and  justice,  that,  in  actions 
for  a  breach  of  covenant,  the  damages  are  to 
be  estimated  according  to  the  value  of  the 
thing  when  the  covenant  was  broken.  Thus, 
in  a  covenant  for  the  delivery  of  specific  prop- 
erty at  a  given  day,  in  case  of  a  failure,  the 
rule  invariably  is,  to  allow  in  damages  the  value 
of  the  thing  on  the  day  it  ought  to  have  been 
delivered,  and  when  the  covenant  was  broken. 
So,  also,  on  contracts  for  the  delivery  of  stock, 
the  value  at  the  time  it  ought  to  have  been  de- 
livered, and  even  at  the  time  of  trial,  has  been 
the  criterion  of  damages.  (2  Burr.,  1010;  1 
Str.,  406  ;  2  East,  211.)  In  the  present  case, 
the  defendant  covenanted  that  the  plaintiff 
should  quietly  enjoy  the  land  sold.  This 
covenant  was  violated  when  the  plaintiff  was 
evicted  ;  and  he  has  lost,  by  the  breach  of  the 
covenant,  not  only  the  quiet  enjoyment  of 
the  land,  but  the  usufruct  of  those  erections 
and  improvements,  without  which,  it  is  fair  to 
say,  that  the  land  itself  could  not  have  been 
enjoyed,  agreeably  to  the  intention  of  the  par- 
ties. It  necessarily  follows  that  had  the  de- 
fendant kept  his  covenant  and  allowed  the 
plaintiff  to  enjoy  the  premises  sold,  he  would 
not  have  been  deprived  of  those  improvements 
made  on  the  thing  itself,  the  making  of  which 
was  an  inducement  to  the  purchase.  How 
it  can  be  called  a  severe  doctrine  to  compel  the 
vendor  to  respond  in  damages  for  ordinary  and 
necessary  improvements,  I  confess  myself  in- 
capable of  perceiving,  when  he  has  under- 
taken, for  a  price  paid,  to  assure  to  the  ven- 
dee the  validity  of  his  title.  Very  often,  and 
perhaps  generally,  there  is  a  want  of  due  cau- 
tion on  the  part  of  the  vendor  who  sells  with- 
out title  ;  and  not  unf  requently  there  is  a  mix- 
ture of  fraud,which  sets  detection  at  defiance. 
The  rule  I  have  advanced,  whilst  it  will  re- 
16*]  store  to  the  innocent  *  vendee  no  more 
than  he  has  actually  lost,  will  induce  greater 
caution  in  sellers,  who,  if  responsible  only  for 
the  principal  and  interest,  will  find  the  selling 
of  land  without  title  an  easy  and  excellent 
method  of  raising  money,  instead  of  restoring 
to  borrowing. 

It  follows,  from  the  view  I  have  taken  of 
this  question,  that  the  plaintiff,  under  the 
covenant  for  quiet  enjoyment,  may  recover 
the  improvements  ;  and  that  under  the  coven- 
ant of  seisin  he  could  not,  unless  the  grantee 
was  seized  by  virtue  of  the  deed,  and  has  been 
evicted  under  a  title  paramount.  I  have  not 
entered  into  any  examination  of  the  ancient 
method  of  proceeding  under  the  warrantia 
chartce,&nd  the  rule  which  obtained  in  such  cases 
under  the  writ  of  cape  ad  valentiam,  because 
the  covenants  of  warranty  were  then  considered 
as  real  covenants,  binding  only  on  the  grantor 
and  his  heirs.  It  has,  however,  been  urged 
that  the  introduction  of  the  covenants  of  seisin 
and  for  quiet  enjoyment,  were  subtitutes  for 
the  covenant  of  warranty,  and  that  the  same 
rule  ought  to  follow  the  substituted  covenants. 
It  appears  to  me  much  more  proper  to  consider 
the  introduction  of  personal  covenants  in  the 
alienation  of  real  property,  as  immediately  as- 
similating themselves  to  other  personal  coven- 
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ants  and  contracts,  and  as  subject  to  the  same 
rules  of  construction,  and  the  same  rule- 
of  damages,  whenever  they  are  broken. 
If  so,  the  covenant  for  quiet  enjoyment  was 
not  broken  until  the  eviction,  and  the  rule  of 
damages  would  be  the  property  lost  at  the 
time,  which  would  include  the  price  paid  for 
the  land,  and  the  value  of  those  erections  and 
improvements  which  had  been  added  at  the- 
plaintiff's  expense.  It  is  supposed  that  though 
the  covenants  of  seisin  and  for  quiet  enjoy- 
ment are  distinct,  and  regard  different  objects, 
yet  that  where  the  first  fails,  the  latter  is 
merged  in  it.  This  principle  strikes  me  as- 
illogical,  and  unfounded  in  authority. 

There  are  authorities  (Freem.,  450,  pi.  612  ;. 
6  Vin.,  426,  pi.  20;  Ibid.,  476,  pi.  4)  which 
show  that  where,  in  a  deed,  a  man  covenants 
that  he  hath  a  good  right  to  convey,  &c.,  and 
that  the  party  shall  quietly  enjoy,  one  coven- 
ant goes  to  the  title,  and  the  other  to  the  pos- 
session. And  why  a  person  who  has  broken 
two  distinct  agrements,  should  protect  himself 
*from  a  responsibility  on  both,  and  be  [*17 
liable  only  on  the  least  extensive  one,  surpasses- 
my  powers  of  comprehension.  A  case  has 
been  mentioned  as  decided  in  the  Supreme 
Court  of  Pennsylvania  (4  Dall.,436),as  bearing 
on  the  present ;  it  will  be  found  to  have  been 
on  the  mere  covenant  of  seisin,  and  power, 
&c.,  to  convey  in  fee.  The  rule  I  have 
adopted  meets' that  case,  and  is  reconcilable 
with  it ;  for  there  the  covenant  was  broken  as 
soon  as  it  was  made,  and  the  damages  then 
sustained  were  the  consideration  money  and 
interest. 

KENT,  Ch.  J.  The  declaration  in  this  case 
is  upon  two  distinct  covenants  in  the  deed,  to- 
wit,  the  covenant  of  seisin,  and  the  covenant 
for  quiet  enjoyment ;  and  the  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the- 
court  as  to  the  rule  of  damages.  We  must 
take  it  for  granted  upon  this  case,  and  so  it 
seems  to  have  been  understood  and  admitted 
upon  the  argument,  that  both  covenants  were 
broken,  and  the  question,  then,  in,  what  is  the- 
measure  of  damages,  when  the  two  covenants 
are  the  subject  of  one  action,  and  a  breach  of 
each  has  been  duly  assigned  and  proved  ? 

The  case  of  Stoat*  v.  The  Executors  of  Ten 
Eyck  goes  very  far  towards  a  decision  of  this 
question.  That  was  a  suit  upon  the  same- 
covenants,  and  a  breach  of  both  was  admitted. 
The  point  submitted  was  the  rule  of  damages, 
"  under  the  covenants  mentioned  in  the  deed."" 
The  court  adjudged  that  the  rule  of  damages 
was  the  consideration  money  and  interest  ; 
and  I  observed,  in  giving  my  opinion  in  that 
case,  that  the  covenant  for  quiet  enjoyment 
could  have  no  greater  operation,  as  to  dam- 
ages, than  the  covenant  of  seisin.  Mr.  Justice 
Livingston,  who  also  gave  his  opinion,  was 
silent  upon  thai  point ;  but  it  was  a  necessary 
consequence  of  the  judgment  of  the  court, 
that  the  increased  value  of  the  land  could  not 
be  recovered  under  either  of  those  covenants. 
The  doctrine  that  the  measure  of  damages, 
under  the  covenant  for  quiet  enjoyment,  is  to- 
j  *be  computed  from  the  time  of  eviction,  [*18- 
and  to  include  the  then  value,  even  when 
|  the  title  has  totally  failed,  and  the  covenant 
i  of  seisin  broken,  cannot  possibly  be  recon- 
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ciled  with  that  decision.  I  do  not  wish,  how- 
ever, to  rest  my  opinion  in  this  case  solely  up- 
on that  authority.  As  the  question  is  of  great 
importance,  I  am  content  to  re-examine  it  at 
large. 

What  would  be  the  rule  of  damages  under 
a  covenant  for  quiet  enjoyment,  if  a  breach  of 
that  covenant  was  shown  which  did  not 
amount  to  a  breach  of  the  covenant  of  seisin, 
or  if  that  covenant  stood  alone  in  a  deed,  un- 
accompanied with  the  covenant  of  seisin,  is 
not  a  point  at  present  before  us.  If,  however, 
it  stood  alone  in  a  deed,  I  should  think,  as  at 
present  advised,  that,  upon  a  total  failure  of 
title,  the  damages  would  be  the  same  as  in  the 
covenant  of  seisin,  and  no  more ;  for  the 
analogy  is  very  close  between  that  covenant 
and  the  ancient  warranty.  But  when  the 
covenant  for  quiet  enjoyment  follows  a  cov- 
enant of  seisin  in  the  same  deed,  the  intent  of 
the  instrument,  taken  together,  appears  mani- 
festly to  be,  that  the  one  covenant  is  merely 
auxiliary  to  the  other,  as  the  one  covenant 
relates  to  the  title,  and  the  other  refers  to  the 
future  enjoyment  of  that  title.  The  covenant 
for  quiet  enjoyment  respects  the  possession 
merely,  and  it  would  seem  to  be  unreasonable 
and  very  inconsistent,  for  the  plaintiff  to  re- 
cover under  one  covenant  the  whole  value  of 
the  estate,  as  it  was  intended  to  be  conveyed, 
and  under  another  covenant  in  the  same  deed 
distinct  and  increased  damages,  because  he 
was  not  permitted  to  enjoy  that  estate.  These 
covenants  must  be  taken  in  connection,  to 
ascertain  their  import.  The  covenant  for 
further  assurance  is  one  of  these  secondary 
covenants,  and  if  the  grantor  had  no  title,  and 
the  value  of  the  land  was  recovered  back  by 
the  grantee,  he  could  not  be  called  upon  in 
damages  for  further  assurance.  This  would 
be  very  idle  when  it  had  been  ascertained  by 
the  recovery  under  the  principal  covenant  that 
he  had  nothing  to  assure.  If  the  grantee  re- 
covers what  is  to  be  deemed,  upon"  establish- 
ed principles,  the  value  of  the  land,  under  the 
19*]  covenant  of  *title,  it  amounts,  in  effect, 
to  a  satisfaction  and  extinguishment  of  the 
covenants  relative  to  the  possession,  and  the 
grantee  cannot  receive  anything  more  than 
nominal  damages  under  those  covenants. 
There  is  no  precedent  to  authorize  any  greater 
recovery,  -under  the  covenant  for  quiet  en- 
joyment than  under  the  covenant  of  seisin  ; 
and  the  universal  silence  in  the  books  on  a 
point  which  so  frequently  gives  occasion  for 
litigation,  is  a  strong  argument  to  prove  that 
no  such  rule  exists  as  that  contended  for  by 
the  plaintiff.  I  believe  it  has  never  been  the 
received  opinion  with  us,  that  in  a  deed  con- 
taining the  usual  covenants,  viz.,  the  covenant 
of  title  or  seisin,  and  the  covenant  relative  to 
the  possession,  the  latter  covenants,  in  a  case 
of  no  title,  would  become  paramount  cove- 
nants, and  afford  a  larger  claim  for  damages. 
The  latter  construction  would  not  only  intro- 
duce a  rule  hitherto  undiscovered  in  the  com- 
mon law  of  England,  but  a  rule  of  great 
moment  in  its  immediate  consequences  to  the 
community  ;  and  I  must  be  thoroughly  per- 
suaded of  the  soundness  of  the  construction, 
either  upon  authority  or  principle,  before  I 
can  consent  to  adopt  it.  When,  therefore, 
there  is  no  authority  for  such  a  construction 
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to  be  met  with  in  the  decisions  at  Westmin- 
ster Hall,  and  it  appears  to  be  repugnant  to  the 
natural  and  reasonable  interpretation  of  the 
covenants,  as  found  in  connection  in  the  same 
deed,  I  must  adhere  to  the  opinion  which  I 
gave  in  the  case  of  Stoats  v.  The  Executors  of 
Ten  Eyck,  and  which  must,  from  a  view  of 
that  case,  have  been  also  the  unanimous  opin- 
ion of  the  court. 

The  case  before  us,  then,  resolves  itself  into 
this  question,  what  is  the  extent  of  the  rule  of 
damages  on  a  breach  of  the  covenant  of  seisin  ? 

Three  points  are  submitted  by  the  case  : 

1.  Whether  the  plaintiff  can  recover  interest 
on  the  consideration  paid. 

2.  Whether  he  can  recover  for  the  increased 
value  of  the  land  ;  and 

*3.  Whether  he  can  recover  for  his  [*2O 
beneficial  improvements. 

The  first  two  points  were  settled  in  the  case 
of  Stoats  v.  Ten  Eyck,  and  need  not  again  be 
examined.  Nothing  has  been  siiown  which  af- 
fects the  accuracy  of  that  decision  on  those 
points,  and  it  deserves  notice  as  being  of  great 
weight  in  support  of  that  decision,  that  in  the 
States  of  Massachusetts  and  Pennsylvania  the 
same  rule  of  damages  is  established  in  an  action 
for  the  breach  of  the  covenant  of  seisin.  The 
third  point  was  reserved  in  the  consideration  of 
the  former  case,  and  no  opinion  expressed  upon 
it.  It,  therefore,  remains  open  for  discussion. 

I  must  own  that  I  never  perceived  any 
ground  for  a  distinction  as  to  the  damages  be- 
tween the  rise  in  the  value  of  the  land  and  the 
improvements.  There  is  no  reason  for  such  a 
distinction,  deducible  from  the  nature  of  the 
covenant  of  seisin.  Improvements  made  upon 
the  land  were  never  the  subject  matter  of  the 
contract  of  sale,  any  more  than  its  gradual  in- 
crease or  diminution  in  value.  The  subject  of 
the  contract  was  the  land  as  it  existed,  and 
was  worth,  when  the  contract  was  made.  The 
purchaser  may  have  made  the  purchase  under 
the  expectation  of  a  great  rise  in  the  value  of 
the  land,  or  of  great  improvements  to  be  made 
by  the  application  of  his  wealth,  or  his  labor. 
But  such  expectations  must  have  been  con- 
fined to  one  party  only,  and  not  have  entered 
as  an  ingredient  into  the  bargain.  It  was  the 
land  and  its  price,  at  the  time  of  the  sale, 
which  the  parties  had  in  view,  and  to  that 
subject  the  operation  of  the  contract  ought  to 
be  confined.  The  argument  in  favor  of  the 
value  of  the  land,  and  the  improvements  as. 
they  exist  at  the  time  of  eviction,  has' gener- 
ally excepted  cases  of  extraordinary  increase, 
and  of  very  expensive  improvements.  It 
seems  to  have  been  admitted  that,  without 
such  a  limitation  to  the  doctrine,  it  could  not 
be  endured.  But  this  destroys  everything 
like  a  fixed  rule  on  the  subject,  and  places  the 
question  of  damages  in  a  most  inconvenient 
and  dangerous  uncertainty.  We  have  a 
striking  illustration  of  this  in  the  French  law. 
The  rule  in  France,  upon  bona  *fide  [*21 
sales,  according  to  Pothier  (Traite  du  Contrat 
de  Vente,  No.  132  to  No.  141),  is  to  make  the 
seller,  on  eviction  of  the  buyer,  refund  not  the 
only  original  price,  but  the"  increased  value  of 
the  land,  and  the  expense  of  the  meliorations 
made.  He  admits,  however,  that  the  inten- 
tion of  the  parties  is  to  be  the  rule  in  the 
assessment  of  damages,  and  that,  in  the  case 
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of  an  immense  augmentation  in  the  price  of  the 
laud,  or  is  the  value  of  the  improvements,  the 
seller  is  to  answer  only  for  the  moderate  dam- 
ages which  the  parties  could  be  supposed  to 
have  anticipated  when  the  contract  was  made. 
It  is  plainly  to  be  perceived  that  there  is  no 
certainty  in  such  a  loose  application  of  the 
rule,  and  that  it  leaves  the  damages  to  an  arbi- 
trary and  undefined  discretion,  and  so  it  ap- 
pears to  have  been  understood  ;  for  in  the  In- 
stitution au  Droit  Francois,  by  M.  Argon  (liv. 
3,  ch.  23),  it  is  laid  down  that  "the  question 
of  damages,  beyond  the  price  paid,  is  with 
them  very  arbitrary."  This  is  not  consonant 
to  the  genius  of  our  law,  nor  does  it  recom- 
mend itself  well  for  our  adoption.  On  a  sub- 
ject of  such  general  concern,  and  of  such  mo- 
mentous interest,  as  the  usual  covenants  in  a 
conveyance  of  land,  the  standard  for  the  com- 
putation of  damages,  upon  a  failure  of  title 
{whatever  that  standard  may  be),  ought,  at 
least,  to  be  certain  and  notorious.  The  seller 
•and  the  purchaser  are  equally  interested  in 
having  the  rule  fixed.  I  agree  that  the  con- 
tract is  to  be  construed  according^  to  the  in- 
tention of  the  parties ;  but  I  consider  that  the 
intention  of  the  covenant  of  seisin,  as  uni- 
formly expounded  in  the  English  law,  is  only 
to  indemnify  the  grantee  for  the  consideration 
paid.  This  was  the  settled  rule  at  common 
law  upon  the  ancient  warranty,  of  which 
this  covenant  of  seisin  is  one  of  the  substi- 
tutes ;  and  all  the  reasons  of  policy  which 
prevent  the  extension  of  the  covenant  to  the 
increased  value  of  the  land,  apply  equally,  if 
not  more  strongly,  to  prevent  its  extension  to 
improvements  made  by  the  purchaser.  A 
seller  may  be  presumed,  at  all  times,  able  to 
return  the  consideration  which  he  actually  re- 
ceived ;  but  to  compel  him  to  pay  for  expen- 
22*]  sive  improvements,  of  the  event  *of 
which  he  could  have  made  no  calculation,  and 
for  which  he  received  no  consideration,  may 
suddenly  overwhelm  him  and  his  family  in 
irretrievable  ruin.  The  common  law  never 
left  the  vendor  in  such  a  state  of  uncertainty  ; 
and  it  made  no  distinction  between  the  natural 
rise  of  the  land  and  its  increased  value,  by 
buildings,  or  other  improvements.  The  f  eoffor 
was  still  to  answer  only  for  the  value  of  the 
land  as  it  was  worth  when  the  foeffment  was 
made.  This  was  the  amount  of  the  decision 
in  the  Year  Book  (30  Ed.  III.,  14  b).  A  man 
had  a  wardship,  and  granted  it  over,  with  war- 
ranty, and,  afterwards,  the  grantee  was  im- 
pleaded,  and  vouched  the  grantor.  Now  the 
wardship  was  of  more  value  at  the  time  of  the 
voucher  than  it  was  at  the  time  of  the  grant, 
with  warranty,  by  reason  of  other  lands  de- 
scending, afterwards,  or  by  buildings  or 
otherwise,  and  it  was  held  that  the  vouchee 
could  take  protestation  of  this  matter  when  he 
entered  into  the  warranty,  i.  e.,  when  he  was 
admitted  to  defend,  instead  of  the  original 
tenant.  And  Burton  laid  this  down  for  law, 
that  if  land  be  better  after  the  feoffment  made 
by  buildings  or  otherwise,  he  who  receives  in 
value,  receives  but  according  as  the  land  was 
worth  at  the  time  of  the  feoffment,  and  not 
more.  The  same  rule  was  laid  down  for  law 
by  Newton,  ,/.,  in  the  Year  Book  (19  H.  VI., 
46,  a.,  and  again  in  61  a),  and  he  says  it  had 
been  so  adjudged,  and  he  refers  to  the  decis- 
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ion  in  80  Ed.  III.,  which  he  said  was  not  con- 
troverted. This  rule,  upon  the  sanction  of 
these  authorities,  has  been  incorporated,  as 
good  law,  into  the  abridgments  of  Fitzherbert, 
Brooke,  and  Rolle.  But  the  case  of  Ballet  v. 
Ballet  (Qodb.,  151).  in  the  time  of  James  I.,  is 
a  much  more  modern  determination  upon  the 
same  point.  That  was  a  case  of  a  writ  of 
warrantia  chartcf,  and,  upon  demurrer,  the 
court  held  that  if  there  be  new  buildings,  of 
which  the  warranty  was  demanded,  which 
were  not  at  the  time  of  the  warranty  made, 
and  the  deed  is  shown,  the  defendant  ought 
not  to  demur,  but  to  show  the  special  matter, 
and  enter  into  the  warranty  for  so  much  as 
was  at  the  time  of  the  making  of  the  deed, 
and  not  for  the  *residue.  Indeed,  the  [*23 
point  is  too  clear  to  admit  of  doubt,  that  the  in- 
creased value  of  the  land  by  buildings  or 
other  improvements,  made  no  alteration,  at 
common  law,  in  the  rule  of  damages  ;  and, 
for  the  reasons  given  in  the  former  case  of 
Staats  v.  Ten  Eyck  (3  Caines'  Rep.,  112),  it  can 
make  no  alteration  in  the  covenant  of  seisin, 
which,  as  to  the  rule  of  compensation,  is  com- 
mensurate only  with  the  ancient  warranty. 

I  am,  therefore,  of  opinion,  in  this  case, 
that  the  sum  allowed  for  the  increased  value 
of  the  land,  and  the  sum  allowed  for  improve- 
ments, be  deducted  from  the  verdict,  and  that 
judgment  be  entered  for  the  residue  only. 

THOMPSON,  and  YATES,  JJ.,  concurred. 
Judgment  accordingly. 

Cited  in— 11  Johns.,  512;  13  Johns.,  51 ;  7  Cow.,  41. 
687;  1  Wend.,  554;  2  Wend.,  405;  10  Wend.,  149;  14 
Wend.,  41 ;  17  Wend.,  197 ;  4  Denio,  550 ;  1  Johns. 
Ch.,  577 ;  6  Barb.,  649 ;  24  Barb.,  103 ;  1  Sheld.,  78 ; 
3  Mason,  369;  2  Wood.  &  M.,  146;  58  Ind.,  397;  52 
Wis.,  695. 
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D.  DENISTON. 

Co-Trustee  —  Receipt  by  One  —  Misappropriation 
—  Liability  of  tJie  Other. 

Where  two  trustees  for  the  sale  of  an  estate  Joined 
in  a  conveyance,  and  both  acknowledged  the  re- 
ceipt of  the  consideration  money,  but  the  money 
went  into  the  hands  of  one  of  the  trustees,  it  was 
held  that  the  other  was  not  answerable  for  the  mon- 
ey so  received  by  his  co-trustee,  and  misapplied. 

Citations—  Cro.  Car.,  312;  1  Eq.  Cas.  Abr.,  398  ;  1 
Atk.,  89  ;  3  Atk.,  583  ;  2  Vern.,  515  ;  Amb.,  218  ;  Prec. 
in  Chan.,  173;  4  Ves.,  Jun.,  596. 

THIS  was  an  action  for  money  had  and  re- 
ceived, brought  against  the  defendant,  as 
survivor  of  Isaac  Van  Vleck,  to  recover  the 
intestate's  proportion  of  moneys  raised  by 
the  sales  of  certain  lands,  and  alleged  to  have 
been  received  by  the  defendant  and  Van 
Vleck,  under  an  authority  vested  in  them,  and 
two  other  persons,  under  the  following  cir- 
cumstances: 

By  an  indenture,  dated  the  6th  January, 
1795,  to  which  the  intestate,  the  defendant  and 
others  were  parties,  it  was  agreed  that  the  par- 
ties were  entitled  to  lands  therein  mentioned 
(of  which  the  lands  by  the  sale  of  which  the 
money  in  question  was  raised,  were  parcel),  in 
the  proportions  specified,  and,  among  others, 
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that  the  intestate  and  three  other  persons  were 
entitled  to  two  eighth  parts  as  tenants  in  com- 
mon, and  in  particular  the  intestate  to  one 
sixth  of  the  two  eighths  ;  that  by  the  deed  the 
24*]  parties  agreed  *that  partition  should  be 
made,  and  that  the  two  eighth  parts,  when  as- 
certained, should  be  sold,  and  the  money  dis- 
tributed according  to  their  interests  ;  and  for 
that  purpose  the  defendant  and  Isaac  Van 
Vleck,  and  H.  H.  Kip,  and  8.  Breese,  all  par- 
ties to  the  deed,  and  interested  in  the  two 
eighths,  or  any  two  of  them,  were  by  the  deed 
empowered  to  make  the  sales  and  to  pay  the 
moneys  into  one  of  the  banks  for  distribu- 
tion. 

All  the  parties  to  the  deed  derived  title  from 
Sarah  Kiersted,  and  the  intestate  from  Catha- 
rine, his  mother. 

A  partition  of  the  lands  was  made  according 
to  the  agreement.  Two  sales  were  made  by 
the  persons  authorized,  of  the  parts  wherein 
the  intestate  was  interested.  The  proceeds  of 
the  first  sale  were  distributed,  and  the  intestate 
received  his  share.  The  second  sale  took  place 
on  the  17th  June,  1800,  after  the  death  of  H. 
H.  Kip  and  S.  Breese,  but  in  the  lifetime  of 
the  defendant  and  Isaac  Van  Vleck,  and  was 
made  by  them  as  survivors,  and  the  intestate's 
share  of  the  proceeds  amounted  to  $343.  The 
defendant  joined  in  the  sales  and  conveyances, 
in  which  the  consideration  money  was  acknowl- 
edged. The  money  raised  by  the  second  sale 
was  not  deposited  in  the  banks,  but  went  into 
the  hands  of  Isaac  Van  Vleck.  The  defendant 
never  received  any  part  of  it,  unless  the  re- 
ceipt in  the  conveyances  is  to  be  considered, 
in  law,  as  a  receipt  by  the  defendant,  or  by 
him  and  Van  Vleck.  The  share  of  the  intes- 
tate was  never  paid  to  him  or  the  plaintiffs. 
Van  Vleck  died  before  the  commencement  of 
this  suit. 

The  intestate's  share  of  the  moneys  raised 
by  the  second  sale  was  withheld  in  consquence 
of  a  claim  to  it  by  Abraham  S.  Van  Vleck,  one 
of  the  parties  to  the  deed  of  January,  1795 ; 
and  the  defense  set  up  was,  that  the  right  of 
the  intestate  descended  from  his  mother,  Cath- 
arine, who  was  the  wife  of  Jacobus  Kip  ;  and 
that  Jacobus  and  his  wife,  on  the  1st  of  Sep- 
tember, 1636,  by  a  deed-poll,  discovered  since 
the  execution  of  the  deed  of  6th  January,  1795, 
had  sold  the  share  of  Catharine  to  Abraham 
Van  Vleck,  father  of  Abraham  S.  Van  Vleck, 
25*]  in  fee.  This  deed  of  1736  was  offered  *in 
evidence,  but  it  did  not  appear  to  have  been 
acknowledged  or  proved.  It  was  objected  to, 
but  admitted,  reserving  the  exception.  It  pur- 
ported to  be  a  bargain  and  sale  of  the  share  of 
Catharine  in  the  lands  comprised  in  the  deed 
of  January,  1795,  to  the  said  Abraham  Van 
Vleck  in  fee,  for  the  consideration  of  £23.  It 
did  not  appear  that  Abraham  Van  Vleck  was 
in  possession  at  the  date  of  the  deed,  or  at  any 
time  after  ;  but  at  the  date  of  the  deed  he  was 
seized  of  one  sixth  of  the  same  lands ;  and  he, 
with  Jacobus  Kip  and  Catharine,  his  wife,  in 
right  of  Catharine  and  several  others,  were 
tenants  in  common  thereof.  There  was  no  ad- 
verse possession  to  that  of  the  tenants  in  com- 
mon ;  but  the  premises  were  in  the  actual  pos- 
session of  the  corporation  of  New  York,  or  of 
others,  not  holding  under  Abraham  Van  Vleck, 
or  any  of  the  tenants  in  common,  nor  claiming 
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adversely  to  them,  and  so  they  continued  until 
January,  1795. 

The  jury  gave  a  verdict  for  the  plaintiffs  for 
$487,  subject  to  the  opinion  of  the  court  on 
the  above  case. 

The  following  points  were  stated,  and  sub- 
mitted to  the  court  without  argument: 

The  plaintiffs  contend: 

1.  That  the  receipt  of  the  money,  as  stated, 
was  in  law  the  receipt  of  both  the  defendant 
and  Van  Vleck,  though,  by  consent  of  the  de- 
fendant, it  went  into  the  hands  of  Van  Vleck. 

2.  That  the  defendant  was  bound  to  see  the 
money  paid  to  one  of  the  banks  for  distribution. 

3.  That  the  intestate's  share  is  recoverable 
in  this  action. 

4.  That  the  deed  of  1736  was  not  admissible, 
because  not  proved,  and  because  the  deed  of 
6th  January,  1795,  concluded  the  defendant 
and  Abraham  S.  Van  Vleck,  as  to  the  interest 
of  the  intestate  in  the  premises. 

*5.  That  the  deed  of  the  6th  January,  [*26 
1795,  concludes  the  parties  as  to  the  rights 
designated  therein,  and  estops  them  from  set- 
ting up  any  title  inconsistent  with  it. 

The  defendant  contends: 

That  the  plaintiffs  cannot  recover  in  the 
equitable  action  for  money  had  and  received, 
but  must  resort  (if  he  can  recover  at  all)  to  an 
action  of  covenant  upon  the  indenture  of  6th 
January,  1795. 

Per  Curiam.  There  is  no  pretense  to  charge 
the  defendant  in  this  case.  His  counsel,  by 
the  points  which  they  have  raised  and  submit- 
ted to  the  court,  have  properly  omitted  to 
urge,  as  a  ground  of  defense,  the  deed  of  1736. 
The  indenture  of  1795  concludes  the  parties 
from  setting  up  any  right  under  that  old  dor 
ruaiit  deed,  if  it  was  (and  which  we  dp  nor  ad 
mit)  admissible  in  evidence  as  an  ancient  deed 
without  proof.  But  the  true  and  solid  ground 
of  defense  is,  that  if  two  trustees  for  the  sale 
of  an  estate  join  in  the  conveyance,  and  that 
conveyance  includes  a  receipt  for  the  consider- 
ation money,  one  trustee  is  not  answerable  for 
the  money  which  goes  into  the  hands  of  the 
other,  and  is  by  him  misapplied.  Their  join- 
ing in  the  conveyance  and  receipt  was  neces- 
sarv.  This  point  is  abundantly  settled  by  the 
authorities.  (Cro.  Car.,  312  ;  1  Eq.  Cas,  Abr., 
398  ;  1  Atk.,  89  ;  3  Atk.,  583 ;  2  Vern.,  515  ; 
Arab.,  218 ;  Free,  in  Chan.,  173  ;  4  Ves.,  Jun., 
596.)  The  defendant  is,  therefore,  entitled  to 
judgment. 

Judgment  for  the  defendant. 

Cited  in— 7  Cow.,  363 ;  10  N.  Y.,  528 ;  99  Mass.,  197. 
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Bill  of  Excfianfje — Remitted  in  Payment  of  Pre- 
cedent Debt — indorsement — Protest — Damages. 

NOTE.— Negotiable  paper—  Indorsement  in  blank — 
Subsequent  special  indwsement. 

When  a  note  is  indorsed  in  blank  by  the  payee,  and 
is  afterwards  transferred  by  an  indorsement  in  full, 
it  is  still  transferable  by  delivery,  and  a  party  to 
whom  it  is  so  transferred  may  make  title  by  flllinjr 
up  the  blank  indorsement  to  himself  and  striking1 
out  the  subsequent  ones.  Watervliet  Bank  v.  White, 
1  Denio,  608,  citing  Havens  v.  Huntington,  1  Cowen, 
387 ;  Wilkinson  v.  Nicklin,  2  Ball..  396. 

See  Manhattan  Co.  v.  Reynolds,  2  Hill,  140. 
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The  person  to  whom  a  bill  is  remitted  in  payment 
of  a  precedent  debt,  cannot,  in  case  of  a  protest,  re- 
cover the  20  |x>r  cent,  damages  from  the  remitter. 

A  bill  was  remitted  by  A  to  11,  in  payment  of  a 
precedent  dclit,  and  was  specially  indorsed  to  B. 
The  bill  having  been  protested  for  nonpayment,  B 
afterwards  indorsed  it  to  C,  who  paid  him  the 
amount.  C  struck  out  nil  the  intermediate  indorse- 
ments on  the  bill,  and  brought  bis  action  as  a  first  in- 
dorse* against  the  first  indorsers,  to  recover  the 
amount,  with  damages.  It  was  held  that  after  the 
protest,  B  was  the  mere  agent  of  A,  in  regard  to  the 
bill,  and  ought  to  have  returned  it  to  him ;  that  C, 
having  tuk<  -n  t  he  bill  with  a  full  knowledge  of  the  sit- 
uation of  B,  must  stand  in  his  place,  and  be  entitled 
to  the  same  rights,  and  no  more;  and  could  not,there- 
fore,  recover  the  20  per  cent,  damages ;  and  that  A, 
the  person  who  remitted  the  bill,  was  the  only  per- 
son entitled  to  damages. 

Where  a  bill  is  first  indorsed  in  blank,  and  after- 
wards sixjciallv  indorsed,  whether  the  subsequent 
holder  can  strike  out  the  special  indorsement,  and 
bring  his  action  as  a  first  indorsee.  Qucere. 

Citations— 1  Johns.  Cas..  107;  Chitty,  230;  1  Esp. 
Rep.,  113. 

THIS  was  an  action  brought  by  the  plaint- 
iff, as  indorsee  and  holder  of  a  bill  of  ex- 
change, against  the  defendants,  as  payees  and 
immediate  indorsers  to  the  plaintiff.  The  dec- 
laration was  on  the  second  of  the  set  of  ex- 
change, dated  at  Barbadoes,  9th  July,  1804, 
for  £700,  drawn  by  Law  Mudie  on  Phyn  Inglis 
&  Co.,  London,  at  60  days'  sight.  The  bill 
was  indorsed  by  the  defendants  in  blank, 
after  which  was  the  following  indorsement: 
"Pay  to  James  Palmer,  to  be  placed  to  the 
credit  of  John  M'Call,  or  order.  James 
Thompson."  The  cause  was  tried  at  the  sit- 
tings in  New  York,  in  December,  1806,  before 
Mr.  Justice  Livingston.  It  was  admitted,  by  a 
written  agreement  between  the  parties,  that 
the  principal  of  the  bill  had  been  paid  by  the 
defendants  to  the  plaintiff,  without  prejudice 
to  either  party,  as  to  the  question  of  damages, 
to  recover  which  was  the  only  object  of  the 
present  suit.  The  first  of  the  set  of  exchange 
was  protested  for  nonpayment,  and  due  no- 
tice of  the  non-acceptance  and  nonpayment  of 
the  bill  was  given  to  the  defendants.  At  the 
time  of  the  protest  for  nonpayment,  the  bill 
was  held  by  James  Palmer,  who  afterwards 
indorsed  it,  but  his  name  was  erased  on  the 
bill  produced.  At  the  trial  the  plaintiff  read 
in  evidence  the  first  of  exchange,  on  which 
were  the  same  indorsements  as  on  the  other ; 
all  of  which  were  erased  except  the  first  made 
by  the  defendants  to  the  plaintiff. 

It  was  proved  by  the  defendants  (though  the 
evidence  was  objected  to,  but  admitted)  that  in 
February,  1804,  and  before  that  time,  John 
M'Call  was  a  merchant  in  London,  and  held  a 
correspondence  with  James  Thompson,  of 
New  York,  and  was  in  the  habit  of  receiving 
28'*]  and  executing  orders  *given  to  him  for 
merchandise,  and  that  prior  to  February,  1804, 
in  the  usual  course  of  business,  he  received 
orders  from  J.  Thompson,  to  ship  to  him,  for 
his  account  and  risk,  a  quantity  of  hosiery ; 
that  M'Call,  declining  to  execute  the  order,  de- 
livered it  to  James  Palmer,  a  merchant  in  Lon- 
don, to  be  executed ;  that  Palmer,  in  pursu- 
ance of  the  order,  shipped  to  J.  Thompson  the 
goods  desired,  which  were  received  by  M'Call, 
who  put  them  on  board  a  ship  for  New  York, 
and  forwarded  the  invoices  to  J.  Thompson, 
with  a  letter  of  advice  to  him  to  remit  the 
amount  to  Palmer.  The  goods  were  shipped 
by  Palmer  on  the  credit  of  J.  Thompson,  and 
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an  account  between  them,  with  a  balance 
stated,  was  exhibited  in  evidence.  In  a  letter, 
dated  the  20th  August,  1804,  Palmer  pressed 
J.  Thompson  for  the  payment  of  the  balance 
due  on  the  goods.  On  the  31st  October,  1804, 
Palmer  wrote  to  J.  Thompson,  acknowledg- 
ing the  receipt  of  the  bill  of  exchange  for  £700, 
which  he  agreed  to  place  to  the  credit  of  J. 
Thompson,  when  paid,  mentioning  that  it  was. 
not  accepted,  and  that  the  drawees  desired  it 
might  be  presented  again,  after  the  next  pack- 
et arrived.  On  the  30th  April,  1805,  Palmer 
wrote  to  J.  Thompson,  that  being  put  to  in- 
convenience on  account  of  the  nonpayment  of 
the  bill,  he  had  disposed  of  it  to  a  gentleman 
in  London,  and  that,  as  J.  Thompson  would 
not  suffer  any  more  inconvenience  from  this 
disposal  of  it,  than  if  it  had  been  a  good  bill, 
he  could  not  complain,  &c. 

The  judge  charged  the  jury,  that  the  plaint- 
iff was  not  entitled  to  recover  the  damages  on 
the  bill  from  the  defendants  ;  that  the  bill  hav- 
ing been  remitted  by  J.  Thompson  to  Palmer, 
in  payment  of  a  precedent  debt,  and  he  hav- 
ing refused  to  credit  J.  Thompson  with  the 
bill  till  it  was  paid,  he  could  be  considered 
only  as  holding  it  as  the  agent  of  J.  Thomp- 
son, and  ought  to  have  returned  it  to  him  as 
soon  as  it  was  dishonored  ;  that  Palmer  having 
negotiated  the  bill  after  it  was  protested  for 
nonpayment,  the  plaintiff  had  no  other  rights 
than  Palmer  possessed  when  the  bill  fell  due 
in  his  *hands.  The  jury,  therefore,  [*2t> 
found  a  verdict  for  the  defendants. 

The  plaintiff  moved  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge. 

Mr.  D.  A.  Ogden,  for  the  plaintiff.  This  is 
a  suit  against  the  first  indorsers,  not  against 
the  remitter.  Though  the  bill  was  limited  by 
the  indorsement  of  J.  Thompson,  yet  the  first 
indorsement  being  in  blank,  the  fair  holder 
may  strike  out  all  the  intermediate  indorse- 
ments, and  recover  as  the  indorsee  of  the  first 
indorser.  (Chitty,  103,261;  Kyd,  296;  4  Esp. 
Rep.,  211  ;  Peake's  N.  P.,  225.)  Admitting, 
then,  that  J.  Thompson  remitted  the  bill  to 
Palmer,  in  payment  of  a  precedent  debt,  it 
cannot  vary  the  right  of  the  present  plaintiff 
to  the  damages,  which  necessarily  follow  his 
right  to  recover  as  the  first  indorsee  of  the 
bill.  The  plaintiff  had  a  right  to  pay  the 
bill  after  the  protest.  Any  person — a  mere 
stranger — may  pay  a  bill  supra  protest,  for  the 
honor  of  any  party  to  the  bill,  and  will  there- 
by become  entitled  to  all  the  rights  of  the  hold- 
er. (Chitty,  202,  230.) 

Messrs.  Golden  and  Hoffman,  contra.  As 
the  bill  was  in  the  hands  of  Palmer  when  it 
became  due,  whoever  received  it  afterwards 
must  take  it  subject  to  all  the  equity  against 
the  holder.  He  substitutes  himself  in  the 
place  of  the  holder.  (1  Caines,  258 ;  2  Caines, 
372  ;  7  Term  Rep.,  423  ;  3  Term  Rep.,  82  ;  2 
Johns.  Rep.,  306  ;  3  Caines,  279.)  The  plaint- 
iff can  have  no  right  to  recover,  if  Palmer  had 
none,  and  Palmer  cannot  maintain  a  suit 
against  James  Thompson,  or  either  of  the  par- 
ties, for  he  received  the  bill  not  as  an  indorsee 
in  the  course  of  business,  but  as  a  mere  agent 
for  James  Thompson,  to  whom  he  was  bound 
to  return  the  bill. 

Again,  there  was  a  special  indorsement  to 
Palmer,  who  had  no  power  to  transfer  the  bill. 
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Though  a  person  who  receives  a  note  before 
it  is  due,  may  strike  out  the  intermediate  in- 
dorsements, he  cannot  do  so  when  he  takes  it 
<after  it  has  become  due. 

SO*]  *Admitting  that  the  plaintiff  might 
recover  on  the  bill,  still  he  is  not  entitled  to  the 
20  per  cent,  damages. 

In  Kenworthy  v.  Hopkins  (Uohns.  Cas.,  107; 
1  Dallas,  261 ;  4  Dallas,  155)  it  was  decided  that 
where  a  bill  is  remitted  to  a  person  to  discharge 
a  precedent  debt,  he  cannot  recover  the  dam- 
ages, in  case  of  a  protest.  The  creditor  to 
whom  the  bill  is  remitted  must  recover  interest 
on  his  debt,  and  he  ought  not  to  recover  the 
damages  also. 

When  a  bill  is  paid  supra  protest,  the  person 
paying  it  must  always  show  for  whose  honor 
it  was  paid.  As  no  person  is  designated,  it 
may  be  presumed  to  have  been  paid  for  the 
honor  of  the  defendants.  If  so  the  plaintiff 
cannot  recover  damages  of  them. 

Mr.  Harrison,  in  reply,  observed,  that  what- 
ever may  be  the  relative  rights  between  James 
Thompson  and  the  holder  of  the  bill,  the  de- 
fendants cannot  make  any  objection  ;  for  they 
are  liable  at  all  events,  and  must  pay.  The 
principal  cannot  be  recovered  of  one  person, 
and  the  damages  of  another.  One  is  the  in- 
separable incident  of  the  other  ;  they  cannot 
be  severed.  The  case  of  Kenworthy  v.  Hop- 
kins applies  only  in  the  case  where  the  person 
to  whom  a  bill  is  remitted  for  a  precedent 
debt,  brings  his  action  against  the  remitter.  It 
is  not  applicable  where  a  third  person  is  the 
holder  of  the  bill. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

The  case  of  Kenworthy  v.  Hopkins  is  an  au- 
thority for  saying,  that  the  person  to  whom  a 
bill  is  remitted  for  the  purpose  of  paying  a  pre- 
cedent debt,  cannot  recover  against  the  remit- 
ter the  20  per  cent,  damages.  I  am  satisfied 
that  this  decision  is  correct,  because  in  such 
case,  as  the  bill  never  was  taken  in  the  usual 
course  of  trade,  the  right  of  the  party  to  whom 
the  bill  was  remitted  extended  only  to  the  re- 
ceiving the  money  due,  or,  in  case  of  nonpay- 
ment, of  returning  the  bill.  It  was  not  his  but 
31*]  for  special  qualified  purposes.  *In  the 
present  case  the  suit  is  not  against  the  remit- 
ting merchant,  but  the  objection  comes  from 
indorsers. 

This  case,  then,  must  turn,  not  upon  any 
right  which  the  defendants  have  to  make  the 
objection  to  the  payment  of  the  damages,  but 
upon  the  plaintiff's  title  to  them,  as  against  the 
defendants.  The  bill  in  question  having  been 
remitted  at  the  risk  of  James  Thompson,  I 
consider  him,  in  law  and  justice,  as  entitled 
to  the  damages,  he  having  encountered  all  the 
hazard  and  inconvenience  of  the  remittance. 
There  is  no  doubt  that  on  the  protest  of  a  bill 
for  nonpayment  it  may  be  paid  by  any  one, 
supra  protest,  for  the  honor  of  the  drawer  or 
indorser,  and  such  person  thereby  acquires  all 
the  rights  that  the  proprietor  of  the  bill  had. 
{Chitty,  230.)  Accordingly  it  was  ruled  by 
Lord  Kenyon,  in  the  case  of  Mertens  v.  Win- 
nington  (1  Esp.  Rep.,  113),  that  where  a  bill  is 
so  taken  up,  the  party  who  does  so  is  to  be  con- 
sidered an  indorsee  paying  full  value  for  the 
bill,  and  as  such  is  entitled  to  all  the  remedies 
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to  which  an  indorsee  would  be  entitled,  that  is, 
to  sue  all  the  parties  to  the  bill.  In  the  pres- 
ent case,  James  Thompson,  the  remitter  of  the 
bill,  made  a  special  indorsement,  by  which  he 
directed  the  bill  to  be  paid  to  James  Palmer, 
to  be  placed  to  the  credit  of  John  M'Call  or 
order.  This  indorsement  the  plaintiff,  who 
came  by  the  bill  by  indorsement  from  James 
Palmer,  and,  after  it  was  protested  for  nonpay- 
ment, struck  out,  and  thereby  sets  up  a  title  as 
the  immediate  indorsee  of  the  defendants, 
whose  indorsement  was  in  blank.  When  the 
plaintiff  took  this  bill,  he  must  have  seen  that 
it  was  in  the  possession  of  Palmer,  merely  as 
agent  for  James  Thompson,  and,  in  fact,  that 
Palmer  had  no  right  to  negotiate  it.  Without 
giving  any  opinion  upon  the  question' whether 
a  person  who  gets  possession  of  a  bill,  at  first 
indorsed  in  blank,  and  afterwards  specially  in- 
dorsed may  strike  out  such  special  indorse- 
ment, it  appears  very  evident  in  this  case  that 
the  plaintiff  came  to  the  possession  of  this  bill 
collusively,  and  with  full  knowledge  that 
Palmer  had  no  right  to  raise  money  on  it ;  and 
it  is  very  certain  that  the  plaintiff  paid  the 
bill  for  the  honor  of  no  one.  Under  these  cir- 
cumstances, we  are  satisfied  that  the  plaint- 
iff has  *received  all  that  he  is  entitled  [*32 
to  on  the  bill  ;  and  that,  with  regard  to  the  20 
per  cent.,  the  plaintiff  has  shown  no  right  to 
those  damages,  his  payment  not  being  the  or- 
dinary payment  of  a  bill  supra  protest,  for  the 
honor  of  the  parties  on  the  bill,  but  evidently 
in  concert  with  Palmer  to  gain  a  right  to  the 
damages.  We,  therefore,  refuse  a  new  trial. 

New  trial  refused. 


WARNE  v.  CONSTANT,  Sheriff,  &c. 

False  Imprisonment  —  Action  for—  Supersedeas 
—  Voluntary  Remaining  in  Jail  Limit*. 

A  prisoner  in  execution,  haying  given  security 
for  the  liberties,  resided  with  his  family  within  the 
jail  limits,  and  having  afterwards  obtained  a  writ  of 
supersedeas,  which  was  delivered  to  the  sheriff,  de- 
manded his  discharge,  which  was  refused  by  the 
sheriff,  unless  his  poundage  fees  were  paid.  He 
afterwards  continued  to  reside  within  the  limits  for 
two  or  three  months,  and  brought  his  action  for 
false  imprisonment  against  the  sheriff.  It  was  held 
that  after  the  supervedeas,  no  formal  discharge  from 
the  sheriff  was  necessary,  and  that  the  party  hav- 
ing continued  within  the  limits  voluntarily,  un- 
der a  mistaken  apprehension  that  such  a  discharge 
was  requisite,  no  action  would  lie  against  the  sheriff. 


was  an  action  of  trespass  and  false  im- 
-   prisonment.     The  cause  was  tried  at  the 
sittings  in  New  York,  on  the  4th  June,  1806. 
before  Mr.  Jusiice  Thompson. 

The  plaintiff  proved,  upon  the  trial,  that 
between  February  and  May,  1804,  having  been 
arrested  by  the  defendant  on  a  ca.  sa.,  at  the 
suit  of  one  Frederick  De  Peyster,  he  executed 
a  bond,  according  to  law,  for  the  jail  liberties, 
and  resided  with  his  family  within  the  lim- 
its. The  defendant  returned  the  plaintiff  in 
custody  on  the  ca.  sa  On  the  llth  of  May, 
1804,  a  wpersedeas  to  that  writ  from  this  court 
was  delivered  to  the  sheriff,  and  a  discharge 
of  the  plaintiff  requested,  which  the  defend- 
ant refused,  unless  the  poundage  fees  on  the 
ca.  sa.  were  paid  to  him.  On  the  12th  of  May 
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this  court  awarded  a  writ  of  tiabeas  corpus, 
on  an  affidavit  that  the  plaintiff  was  not  dis- 
charged on  the  supersedeas.  To  this  /m/irux 
corpus  the  defendant  returned,  on  the  15th  of 
May,  that,  on  the  18th  of  February,  the  plaint- 
iff had  been  committed  to  his  custody  by  a  ca. 
«&.,  and  that  he  still  remained  in  his  custody, 
for  his  fees  due  on  the  said  execution.  The 
court,  upon  reading  the  return,  ordered  the 
plaintiff  to  be  discharged.  The  plaintiff  after 
this  order,  remained  in  the  limits,  with  his 
family,  for  two  or  three  months,  and  he  never 
33*]  personally  demanded  his  *discharge, 
though  it  was  demanded  by  his  attorney  on 
record.  The  counsel  for  the  defendant  ob- 
jected that  an  action  of  trespass  and  false  im- 
prisonment would  not  lie,  but  that  if  any  suit 
could  be  maintained,  it  must  be  trespass  on  the 
case. 

The  judge  ruled  that  the  plaintiff,  being 
upon  the  limits,  at  liberty  to  go  at  large  if  he 
chose  to  risk  a  suit  upon  his  bond,  and  sub- 
ject to  no  other  restraint,  could  not  maintain 
this  action,  and  ordered  the  plaintiff  to  be  non- 
suited. A  motion  was  made  to  set  aside  the 
nonsuit. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

YATES,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  presented  for  the  consid- 
eration of  the  court  is,  whether  the  situation 
of  the  plaintiff,  while  thus  residing  with  his 
family  within  the  liberties  of  the  jail,  can  be 
deemed  such  a  restraint  as  to  constitute  false 
imprisonment,  and,  consequently,  enable  him 
to  sustain  this  action. 

The  bond  given  by  him  for  the  jail  liberties, 
under  the  statute,1  could  only  continue  oper- 
ative so  long  as  the  authority,  by  virtue  of 
which  he  was  at  first  confined,  and  on  which 
the  bond  is  grounded,  remained  in  force.  The 
delivery  of  the  supersedes  to  the  defendant 
destroyed  the  further  operation  of  the  ca.  sa. , 
and  with  it  the  necessity  for,  or  further  effect 
of,  the  security,  so  that  the  plaintiff  was  there- 
by virtually  and  legally  discharged  from  im- 
prisonment, and  might,  immediately  there- 
after, have  left  the  jail  liberties,  without  risk- 
ing anything,  had  he  been  so  disposed,  nor 
could  the  sheriff  legally  have  prevented  his  de- 
parture. 

It  must  be  presumed  that  the  plaintiff  ap- 
plied for  the  supersedeaa  to  the  court,  and,  con- 
sequently, knew  when  it  issued.  With  full 
notice  of  his  situation,  he  now  seeks  damages 
from  the  sheriff,  for  ignorantly  continuing 
within  the  jail  liberties. 

34:*]  *It  does  not  appear  that,  during  this 
time,  he  attempted  to  leave  the  liberties,  but 
continued  there  under  the  mistaken  impres- 
sion that  he  could  not  depart  without  a  formal 
discharge  from  the  defendant,  as  sheriff.  Had 
such  an  attempt  been  made,  and  frustrated  by 
violent  measures  on  the  part  of  this  officer, 
such  conduct  would  have  subjected  him  to  the 
responsibility  now  sought  for,  and  the  present 
action  might  then,  perhaps,  have  been  properly 
sustained  ;  but,  as  nothing  more  appears  than 
a  refusal  by  the  sheriff,  on  the  application  of 

1.-2  Kev.  Stat.,  433,  434  ;  1  Rev.  Laws,  429,  sec.  6. 
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the  attorney,  to  give  him  a  discharge,  which 
was  not  necessary,  from  a  confinement,  with- 
out any  violence  or  coercion  to  detain  him. 
and  merely  ideal,  we  are  of  opinion  that  the 
judge  properly  ruled,  that  this  restraint,  under 
all  the  circumstances,  was  not  sufficient  to  sus- 
tain the  action,  and  that  a  judgment  of  non- 
suit must  be  entered. 

Judgment  of  nonsuit. 
Cited  In— 61  How.  Pr.,  423. 


GRANT  AND  SWIFT  v.  M'LACHLIN. 

Capture  of  Ship — Abandonment — Stranding — 
Derelict — Trover  by  Original  Owner. 

An  American  vessel  was  captured  by  a  French 
privateer,  and  carried  into  Porto  Rico,  a  Spanish 
port,  and  from  thence  to  Samana,  where  she  wa» 
put  in  requisition  by  the  French  government,  and 
sent  to  M:ir;ii;< >;i,  where  she  was  dismantled  and 
abandoned.  The  vessel,  having  stranded  on  the 
beach,  was,  some  months  after,  sold  at  auction  by 
the  commanding  officer  of  the  port,  and  purchased 
by  an  American,  who  afterwards,  repaired  her,  at 
great  expense,  and  brought  her  to  New  York,  where 
she  was  claimed  by  the  original  owner.  In  an  action 
of  trover,  brought  by  the  original  owner,  it  was 
held  that  the  vessel  being  abandoned,  and  a  wreck, 
and  having  been  sold  by  the  government  at  Bara- 
coa,  according  to  the  laws  of  Spain,  in  cases  of 
wreck  or  derelict,  the  property  was  transferred  by 
the  sale  to  the  purchaser,  who  thereby  acquired  a 
valid  title  against  all  the  world. 

THIS  was  an  action  of  trover  for  a  vessel 
called  the  William,  of  Hallowell,  Kenne- 
beck.  The  cause  was  tried  at  the  sittings  in 
New  York,  on  the  24th  December,  1807,  be- 
fore Mr.  Justice  Spencer. 

In  the  autumn  of  the  year  1804,  the  plaint- 
iffs were  owners  of  the  vessel  in  question,  and 
in  November,  1804,  *sent  her  on  a  voyage  [*35 
from  the  United  States  to  the  West  Indies. 
Swift,  one  of  the  plaintiffs,  was  master.  Dur- 
ing the  voyage,  the  vessel  was  captured  by  a 
French  privateer,  and  carried  into  Porto  Kico, 
a  Spanish  port.  It  appeared  from  the  testi- 
mony of  the  mate  that  the  Spanish  government 
refused  to  take  any  steps  for  the  trial  and  con- 
demnation of  the  vessel.  The  mate  went  after- 
wards to  St.  Domingo,  and  there  made  protest 
against  the  captors.  The  Governor-General, 
Ferrand,  declared  that  the  vessel  should  be 
delivered  up  within  three  days  after  her  arival 
there.  The  captors  took  the  vessel  to  Samana,  a 
small  island  on  the  N.  E.  side  of  St.  Domingo, 
then  under  the  French  government,  and  there 
discharged  her  cargo.  The  vessel  was  put  in 
requisition  by  the  French  government,  to 
carry  140  passengers  to  Baracoa,  where  she 
arrived  in  February  or  March,  1805,  in  a  dis- 
mantled condition,  under  the  command  of  a 
Captain  Lannois.  About  two  months  after  her 
arrival,  she  was  abandoned  by  Lannois,  who 
went  to  sea  in  a  French  privateer.  The  vessel 
lay  9  or  10  months,  without  any  person  on 
board  ;  all  her  sails,  rigging,  blocks,  masts, 
and  spars,  except  the  bowsprit,  were  taken 
away,  and  she  was  used  as  a  hulk  by  which  to 
heave  down  vessels.  Her  cables,  having  be- 
come rotten,  parted,  and  she  was  driven  on 
shore,  where  she  lay  with  four  feet  of  water 
in  her  hold,  at  high  water. 

The  defendant,  in  November,  1805,  pur- 
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chased  the  vessel  at  Baracoa,  for  $54,  where 
she  was  sold  by  order  of  the  Spanish  commis- 
sary, with  several  other  old  vessels,  at  auction  ; 
she  was  got  off  and  repaired,  and  arrived  after- 
wards at  the  port  of  New  York,  having  changed 
her  name,  where  the  plaintiffs  found  and  de- 
manded her  of  the  defendant,  who  refused  to  de- 
liver her  up.  It  appeared  from  the  testimony, 
that  $50  was  the  value  of  the  vessel  at  the 
time  she  was  sold  at  auction  ;  and  that  the  de- 
fendant laid  out  near  $2,000  in  repairing  her. 
Several  witnesses,  who  had  been  at  Bara9oa, 
and  professed  to  be  acquainted  with  the  laws 
there,  testified  that  by  the  laws  of  Spain  any 
vessel  which  had  been  abandoned,  and 
36*]  *become  derelict,  might,  in  24  hours 
after,  be  sold  by  the  king's  agent  and  commis- 
sary, as  a  droit  of  the  king. 

The  defendant's  counsel  produced  a  certifi- 
cate in  the  Spanish  language,  which  was  ob- 
jected to  on  the  part  of  the  plaintiffs ;  but  a 
translation  of  it  was  read,  by  consent,  reserv- 
ing all  questions  as  to  its  admissibility.  It  was 
as  follows: 

"I,  Louis  Anne  deAleivar,  lieutenant  in  the 
royal  marine,  military  commandant  of  this 
city  and  its  jurisdiction,  king's  port  captain, 
certify,  that  the  register  of  the  port  proceed- 
ings in  my  charge,  records,  that,  on  the  17th 
day  of  March,  last  year,  there  arrived  at  this 
port  from  Samana,  in  the  island  of  St.  Do- 
mingo, the  American  schooner  William,  hav- 
ing on  board  140  passengers,  black  and  white, 
with  some  plank  and  staves ;  and  that  the 
captain  and  supercargo,  John  Joseph  Lannois, 
abandoned  the  hull  of  the  said  vessel,  leaving 
it  stript,  wanting  cables,  and  funds  to  meet 
the  expenses,  as  he  declared  the  same,  at  this 
office,  having  sold  the  little  that  remained  of 
the  sails,  cordage,  and  other  effects  of  the  said 
schooner ;  and  that  it  may  have  faith  before 
whomsoever  it  may  be  brought,  I  grant  the 
present  declaration  to  Captain  P.  M'Lachlin, 
who  has  satisfied  me  in  paying  to  this  office 
$54  for  the  purchase  of  the  said  hull  of  the 
said  vessel,  so  abandoned  and  stranded  on  the 
beach  of  this  port.  City  of  our  Lady  of  As- 
sumption, Baracoa,  8th  January,  1806. 

(Signed)  "  Louis  ANNE." 

To  this  paper  was  attached  the  certificate  of 
a  notary  at  Baracoa. 

The  Spanish  consul  at  New  York,  and  the 
American  consul  at  the  Havana,  were  called 
as  witnesses,  and  testified  that  by  the  laws  of 
Spain,  which  have  equal  force  in  the  Spanish 
colonies,  a  vessel  found  stranded  and  deserted 
on  the  coast  might  be  sold  for  the  benefit  of 
the  owners,  and  the  proceeds  carried  to  the 
royal  treasury,  and,  if  not  claimed  in  a  certain 
time,  belonged  to  the  crown  ;  that  the  proper 
officer  may  sell  at  public  auction,  without  any 
37*]  other  *proceeding  than  two  or  three 
days'  notice  of  the  sale,  which  is  not  in  the 
nature  of  a  monition,  nor  is  any  proceeding  of 
a  judicial  nature  requisite  to  try  the  fact 
whether  the  vessel  be  derelict  or  not ;  that  the 
Spanish  document  produced  was  conformable 
to  the  laws  of  Spain,  and  would  be  received 
as  evidence  of  the  truth  of  the  facts  contained 
in  it  in  any  Spanish  court ;  that  courts  of 
admiralty  were  established  in  the  colonies  as 
well  as  in  the  mother  country,  which  were 
governed  by  the  law  of  nations,  and  had  the 
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same  jurisdiction  as  courts  of  admiralty  in 
other  countries.  The  value  of  the  vessel,  be- 
fore she  sailed  to  the  West  Indies  and  at  the 
time  of  the  demand  and  refusal, was  proved. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court;  that  if  the  court 
should  be  of  opinion  that  the  plaintiffs  were 
entitled  only  to  the  value  of  the  vessel  as  she 
was  bought  at  Baracoa,  then  they  assessed 
the  damages  at  $54 ;  and  if  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to 
recover  the  value  of  the  vessel  at  the  time  of 
the  demand  and  refusal,  then  they  assessed 
the  damages  at  $2,300  ;  but  if  the  court  should 
decide  that  the  plaintiffs  were  not  entitled  to 
recover,  then  judgment  was  to  be  entered  for 
the  defendant. 

Mr.  Golden,  for  the  plaintiffs.  The  question 
is,  whether  the  property  in  the  vessel  has  been 
changed.  Personal  property  can  be  transferred 
only  by  the  consent  of  the  owner,  or  by  oper 
ation  of  law.  The  consent  of  the  owners  is 
not  pretended.  Admitting  that,  by  the  laws 
of  Spain,  the  property,  under  the  circum- 
stances of  the  case,  might  have  been  changed, 
yet  there  is  no  evidence  that  the  sale  has  been 
made  according  to  the  laws  of  Spain.  All  the 
witnesses,  except  the  Spanish  consul,  who 
have  deposed  as  to  the  laws  of  Spain,  speak 
from  hearsay,  and  are  not  agreed  as  to  the 
time  the  property  is  to  remain  derelict.  To 
render  a  vessel  a  derelict,  she  must  have  been 
abandoned  without  any  intention  on  the  part 
of  the  owner  or  his  agents  to  return  to  her. 
One  of  the  witnesses  states  that  he  went  to 
Baracoa  for  the  express  purpose  *of  re-  [*38 
claiming  her,  and,  from  the  time  the  vessel 
was  first  captured,  the  captain  and  mate  were 
in  pursuit  of  her.  A  wreck  is  where  a  vessel 
is  driven  on  shore  by  the  sea,  and  lost  or  aban- 
doned. If  pirates  take  a  ship  and  turn  her 
adrift,  and  she  is  cast  on  shore,  this  is  not 
such  a  wreck  as  to  render  it  a  droit  of  the 
king.  (Hargrave's  Law  Tracts,  38;  2  Inst., 
167.) 

It  is  well  known  that  Spain  has  a  regular 
code  of  maritime  laws  (1  Azuni,  405,  Johns. 
Trans.),  and  the  law  of  that  country,  in  cases 
like  the  present,  ought  to  have  been  clearly 
and  satisfactory  shown,  by  proper  documents 
to  the  court.  The  defendant  is  bound  to  make 
out  and  exhibit  a  clear  and  legal  title.  (4  Rob. 
Adm.  Rep.,  284,  note.) 

Again,  the  vessel  was  either  a  regular  prize, 
or  taken  by  pirates.  If  taken  by  pirates,  the 
property  was  not  changed.  (2  Azuni,  362, 
Johns.  Trans.')  If  she  was  a  prize,  she  ought 
to  be  regularly  condemned  in  the  court  of  the 
captors,  and  the  purchaser  should  show  his 
title  under  that  condemnation.  (Doug.,  594; 
1  Rob.  Adm.  Rep.,  134.) 

As  to  the  amount  of  damages,  the  true  rule 
is  the  value  of  the  vessel  at  the  time  of  the  de- 
mand and  refusal.  If  the  defendant  lias  laid 
out  money  in  repairs,  it  was  done  at  his  peril, 
and  the  plaintiffs  must  acquire  the  benefit  of 
them,  by  right  of  accession.  (2  Bl.  Com.,  404.) 

Mr.  Hanson,  contra.  It  is  true  that  where  a 
person  claims  under  a  capture,  he  must  show 
the  condemnation.  (Abbot,  8;  9,  10.)  But 
here  the  property  is  not  claimed  by  a  right  de- 
rived under  a  capture.  The  case  does  not 
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proceed  on  the  law  of  nations,  or  the  jux  belli, 
but  on  the  law  of  a  particular  country.  A 
sale  by  the  soverign  of  a  country  is  always 
sufficient  to  change  the  property.  It  is  enough 
that  by  the  municipal  laws  of  the  country  the 
sale  was  so  conducted  as  to  transfer  the  prop- 
erty. Such  a  sale  must  be  binding,  and  pro- 
tect the  purchaser  in  his  possession.  A  British 
vessel  was  captured  by  the  Algerines,  and  sold 
according  to  the  practice  at  Algiers,  and  such 
sale  was  held  to  be  valid  in  England.  (T/w 
Helena,  4  Rob.  Adm.  Rep.,  3.)  If  a  vessel 
wrecked  or  stranded  on  our  coast,  should  be 
sold  in  order  to  prevent  a  total  loss,  such  a  sale 
would  be  valid  ;  and  should  the  purchaser, 
afterwards,  repair  her,  and  proceed  to  the 
port  where  the  original  owner  resided,  he 
:{$>*]  *could  not  be  devested  of  his  property 
by  any  claim  of  the  former  owner. 

The  Spanish  consul  declared  that  the  pro- 
ceedings were  comformable  to  the  laws  of 
Spain,  and  that  the  written  document  held  by 
the  defendant  was  sufficient  to  transfer  the 
property.  This  was  confirmed  by  the  testi- 
mony of  the  American  consul  at  the  Havana. 
If  the  owner  or  agent  had  appeared  and  claim- 
ed the  vessel,  the  Spanish  officer  at  Baracoa 
would,  no  doubt,  have  delivered  her  to  him  ; 
but  as  no  claimant  appeared,  he  was  perfectly 
justifiable  in  ordering  her  to  be  sold. 

If,  however,  the  plaintiff  should  be  consider- 
ed as  entitled  to  recover,  the  rule  of  damages 
contended  for  by  the  plaintiff  is  wholly  inad- 
missible. It  may  be  applicable  in  some  cases, 
in  odium  spolialoris  ;  but  in  the  cjase  of  an  in- 
nocent and  bona  fide  purchaser,  who  has  laid 
out  his  money  and  brought  the  vessel  home, 
such  a  rule  can  never  be  endured.  Had  the 
•defendant  libeled  the  vessel  here  for  salvage, 
would  he  not  be  entitled  to  all  the  money  ex- 
pended for  repairs,  and  to  enable  him  to  bring 
the  vessel  in  safety  to  the  United  States  ?  If 
the  plaintiffs  have  had  their  property  taken 
from  them  by  pirates,  they  must  seek  their 
remedy  against  the  pirates.  If  their  vessel  has 
been  illegally  captured,  they  must  have  re- 
course to  the  government  for  redress.  The 
defendant,  having  acquired  a  fair  title  under 
the  laws  of  Spain,  has  a  right  to  retain  the 
vessel  against  all  the  world. 

THOMPSON.  J..  delivered  the  opinion  of  the 
court : 

The  first  question  which  this  case  presents 
is,  whether  the  plaintiffs  are  entitled  to  re- 
cover ;  and  the  conclusion  to  which  I  have 
arrived  on  this  point,  will  render  it  unneces- 
sary for  me  to  examine  the  second  question 
made  on  the  argument,  which  relates  to  the 
rule  of  damages. 

The  capture  of  the  vessel  by  the  French 
privateer  was  no  doubt  illegal  ;  and  as  £he 
captors  never  brought  the  subject  to  a  trial, 
nor  obtained  any  judicial  condemnation,  but 
violently  appropriated  the  vessel  to  their  own 
use,  the  title  of  the  plaintiffs  was  not  lost  by 
4O*]  these  irregular  and  piratical  *proceed- 
ings.  The  only  question  is,  whether  the  sale 
by  the  Spanish  officer  at  Baracoa  did  not 
transfer  the  property  to  the  defendant.  The 
proceedings  at  Baracoa  appear  to  have  been 
fair  and  bona  fide,  both  as  to  the  sale  and  pur- 
chase ;  and  if  the  sale  was  made  pursuant  to 
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the  laws  of  Spain,  I  think  the  plaintiffs  are 
concluded  by  it.  Whether  the  property  so 
sold  had  been  previously  acquired  by  piracy, 
or  otherwise,  does  not  appear  to  me  to  be  a 
material  inquiry.  Goods  taken  from  pirates, 
and  belonging  to  others,  will,  under  the  En- 
glish law,  be  taken  and  sole!  by  government, 
if  the  owner  comes  not  within  a  reasonable 
time  to  vindicate  his  property.  What  that 
reasonable  time  shall  be,  ei^ry  government 
will  determine  for  itself.  A  sale,  according  to 
the  law  of  the  place  where  the  property  is, 
must  vest  a  title  in  the  purchaser,  which  all 
foreign  courts  are  bound,  not  only  from  com- 
ity, but  on  strong  grounds  of  public  util- 
ity, to  recognize.  Without  this  rule,  there 
could  be  no  safety  in  derivative  titles.  The 
only  inquiry  in  these  cases  is,  was  the  sale 
under  a  competent  authority  ?  Here  was  a 
vessel  brought  into  a  Spanish  port  by  French- 
men. She  appears  in  a  feeble  and  dismantled 
condition.  After  two  months,  she  is  aban- 
doned by  her  former  possessors,  who  brought 
her  there.  She  remained  in  that  situation  for 
several  months,  and  is,  at  last,  cast  on  shore. 

Then  the  public  agent,  and  commissary  of 
the  port,  caused  her  to  be  sold  at  auction,  and 
the  defendant  became  the  purchaser.  The 
weight  of  evidence  is,  that  this  proceeding  of 
the  officer  was  agreeable  to  the  laws  and 
usages  of  Spain  and  her  colonies,  and  I  see  no 
reason  why  a  good  title  did  not  pass  by  the 
sale.  This  is  not  a  case  of  prize,  or  title  found- 
ed on  capture.  Such  cases  are  governed  by 
different  rules,  and  must  be  tested  by  the  law 
of  nations.  The  sale  in  this  case  was  a  pro- 
ceeding under  a  municipal  regulation,  and 
every  government  prescribes  its  own  rules  rel- 
ative to  wrecks,  and  property  left  derelict. 
By  the  English  law,  vessels  cast  on  shore  and 
abandoned,  and  not  reclaimed  within  a  year, 
are  to  be  sold  by  a  public  officer,  and  the  pro- 
ceeds placed  in  the  hands  of  the  government. 
We*have  a  similar  statute  in  this  State,  [*41 
and  I  believe  it  was  never  doubted  but  that  the 
purchaser  would  obtain  a  valid  title,  which 
would  be  everywhere  respected.  These  sales 
are  usually  summary,  and  the  presumption 
ought  to  be  liberal  in  favor  of  their  regulari- 
ty and  competency,  when  no  doubt  is  raised 
as  to  the  fairness  and  official  nature  of  the  trans- 
action. 

We  are  accordingly,  of  the  opinion  that 
judgment  must  be  given  for  the  defendant. 


Judgment  for  the  defendant. 

Distinguished— 81  N.  Y.,  205. 
Cited  in— 1    Paige,  96;   12   Barb., 
479. 
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JACKSON,  ex  dem.  NORTON  AND  BCRT, 

t>. 
WILLARD. 

Execution —  Mortgaged  Lands —  Equity  of  Re- 
demption, 

Lands  mortgaged  cannot  be  sold  on  an  execution 
against  the  mortgagee,  before  a  foreclosure  of  the 
equity  of  redemption,  though  the  debt  be  due,  and 
the  estate  of  the  mortgagee  has  become  absolute  at 
law. 

JOHNS.  RKP.,  4. 


1809 


JACKSON,  EX  DEM.,  v.  WILLARD. 


41 


Citations— Barn.  Ch.,  90;  2  Burr..  969;  Doug.,  630; 
Don*.,  455 ;  H.  Bl.,  117  n ;  Doug.,  114 ;  1  East,  28« ; 
1  Cai.  Gas.,  47 ;  4  Ves.,  127. 

THIS  was    an  action  of  ejectment,  for  a 
house  and  lot  in  the  village  of  Cayuga. 

Upon  the  trial  the  plaintiff  gave  in  evidence 
a  deed  from  Robert  R.  Parkman  to  Norton, 
one  of  the  lessors,  dated  the  15th  of  Novem- 
ber, 1805,  a  deed  from  Norton  to  John  Moffat, 
-dated  12th  May,  1806,  and  a  mortgage  from 
Moffat  to  Norton,  dated  the  same  day,  for 
securing  the  payment  of  $400  with  interest. 
All  these  deeds  were  for  the  same  premises.  The 
defendant  purchased  the  lot  of  Moffat,  sub- 
ject to  the  mortgage,  and  took  possession  in 
June,  1806.  Six  months'  notice  to  quit  had 
been  duly  given  to  the  defendant. 

The  defendant  gave  in  evidence  the  deed 
from  Moffat  to  him,  subject  to  the  mortgage, 
dated  14th  June,  1806  ;  and  also  a  judgment  of 
the  Supreme  Court,  signed  the  14th  May,  1806, 
Against  Norton,  in  favor  of  one  Larzelear,  an 
execution  under  the  judgment,  and  a  deed 
from  the  sheriff,  dated  20th  May,  1807,  to  the 
defendant,  for  the  premises  made  in  pursuance 
of  a  sale  under  the  execution.  At  the  time  of 
the  sale,  the  mortgage  money  was  due,  and  the 
premises  had  become  forfeited  at  law. 
42*J  *The  plaintiff  offered  to  prove  that 
since  the  sale  by  the  sheriff,  the  lot  had  been 
advertised  by  Norton,  under  the  Act  Concern- 
ing Mortgages,  and  sold  at  vendue,  and  pur- 
chased by  Burt,  the  other  lessor,  for  $350,  and 
.a  deed  duly  executed  by  Norton  to  Burt.  This 
evidence  was  overruled,  and,  by  the  direction 
of  the  judge,  a  verdict  was  taken  for  the  de- 
fendant. 

The  plaintiff  moved  to  set  aside  the  verdict. 

1.  Because  the  interest  of  a  mortgagee  can- 
not be  sold  on  execution. 

2.  Because  Burt,  one  of  the  lessors,  was  a 
bonafide  purchaser  at  the  sale  under  the  power 
in  the  mortgage,  without  notice  of  the  sale  on 
the  execution. 

The  cause  was  submitted  to  the  court  with- 
out argument,  on  the  facts  above  stated. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  validity  of  the  defense,  in  this  case, 
turns  upon  the  proper  solution  of  this  question, 
viz.  :  Whether  the  sheriff,  on  an  execution, 
•can  sell  1-mds  mortgaged  to  the  defendant  in 
such  execution,  to  secure  the  payment  of  a 
debt,  if  the  sale  be  after  the  debt  had  become 
due,  but  before  a  foreclosure  by  the  defendant, 
and  while  the  mortgagor  is  suffered  to  retain 
possession. 

This  appears  to  be  a  new  question,  for  we 
can  find  nothing  like  a  decision  of  it  in  any  of 
the  books.  Mortgages  have  been  principally 
the  subject  of  equity  jurisdiction.  They  have 
been  considered  in  those  courts,  in  their  true 
nature  and  genuine  meaning ;  and  the  rules  by 
which  they  are  governed  are  settled  upon  clear 
.and  consistent  principles.  The  case  is  far  dif- 
ferent in  a  court  or  law ;  and  we  are  constantly 
•embarrassed  between  the  force  of  technical 
formalities,  and  the  real  sense  of  the  contract. 
The  language,  however,  of  the  modern  cases, 
is  tending  to  the  same  conclusions  which  have 
been  adopted  in  equity  ;  and,  whenever  the 
nature  of  the  case  would  possibly  admit  of  it, 


the  courts  of  law  have  inclined  to  look  upon  a 
mortgage,  not  as  an  estate  in  fee,  but  as  a  mere 
security  for  a  *debt.  Lord  Hardwicke-  [*43 
said,  in  the  case  of  Ricluird*  v.  Sims  (Barnard. 
Chan.  Rep.,  90),  that  the  courts  of  law  had 
been  begun  to  consider  mortgages  in  that  light, 
and  that  a  discharge  of  the  debt,  even  by  parol, 
was  considered  as  a  discharge  of  the  mortgage;1 
so  that  in  an  ejectment  upon  the  mortgage,  evi- 
dence that  the  debt  was  satisfied  would  defeat 
the  estate  in  the  land,  which  shows,  he  says, 
"  that  even  the  law  considers  the  debt  as  the 
principal,  and  the  land  as  an  accident  only." 
The  real  nature  of  the  mortgage,  in  the  equity 
sense  of  it,  has  been  repeatedly  recognized  in 
the  courts  of  law,  since  the  time  of  Lord  Hard- 
wicke ;  and  it  has  been  said,  and  repeated, 
that  it  was  an  affront  to  common  sense  to  say 
that  a  mortgagor  in  possession  was  not  the  real 
owner  ;  that  the  mortgagee,  notwithstanding 
the  form,  has  but  a  chattel,  and  the  mortgage 
is  only  a  security.  (2  Burr. ,  969,  Martin  v 
Moiclin;  Doug.,  630,  The  King  v.  St.  Michaels; 
Doug.,  455,  Eaton  v.  Jacque*  ;  1  H.  Bl.,  117, 
note,  Chinney  v.  Blackburne  ;  Doug. ,  1 14,  Jack- 
son v.  Vernon ;  1  East,  288,  The  King  v.  Inhab. 
of  Edington.) 

Viewing  the  subject  in  this  light,  as  I  think 
I  am  well  authorized  to  do  in  this  case,  I  must 
conclude  that  the  interest  of  the  mortgagee 
was  not  the  subject  of  a  sale  on  execution.  At 
the  time  of  the  sale  the  mortgaged  premises 
continued  to  be  real  estate  in  the  hands  of  the 
mortgagor,  and  liable  to  be  sold  on  execution 
against  him.  (Stewart  v.  Water*,  1  Caines' 
Cases  in  Error,  47.)*  Until  foreclosure,  or  at 
least  until  possession  taken,  the  mortgage  re- 
mains in  the  light  of  a  chose  in  action.  It  is 
but  an  incident  attached  to  the  debt,  and,  in 
reason  and  propriety,  it  cannot,  and  ought 
not,  to  be  detached  from  its  principal.  The 
mortgage  interest,  as  distinct  from  the  debt,  is 
not  a  fit  subject  of  assignment.  It  has  no  de- 
terminate value.  If  it  should  be  assigned,  the 
assignee  must  hold  the  interest  at  the  will  and 
disposal  of  the  creditor  who  holds  the  bond. 
Accessorium  non  duett,  sed  sequitur  principale. 
It  is  difficult  to  conceive  what  right  can  be 
sold  which  does  not  carry  the  debt  with  it. 
The  control  over  the  mortgaged  premises 
*must  essentially  reside  in  him  who  [*44 
holds  the  debt.  It  would  be  absurd  in  princi- 
ple, and  oppressive  in  practice,  for  the  debt 
and  the  mortgage  to  be  separated,  and  placed 
in  different  and  independent  hands.  There  is 
no  way  to  render  a  mortgage  vendible,  but  by 
allowing  the  debt  to  go  .with  it;  and  this 
would  be  repugnant  to  all  rule,  for  it  is  well 
understood  that  a  chose  in  action  is  not  the 
subject  of  sale  on  execution.  When  the  mort- 
gagee has  taken  possession  of  the  land,  the 

1. — Lane  v.  Shears,  1  Wend.  Kep..  437  ;  Jackson 
v.  Blodget,  5  Cow.  Rep.,  203. 

2. — An  equity  of  redemption  may  be  sold  on  an 
execution  at  law  in  New  York,  Waters  v.  Stewart 
(1  Caines'  Cas.,  47),  in  Connecticut,  Hobart  v.  Fris- 
bie  (2  Conn.  Rep.,  592),  in  Massachusetts,  Insrersoll 
v.  Sawyer  (2  Pick.  Rep.,  276),  Carpenter  v.  Sutton 
(7  Pick.  Rep.,  49),  and  in  Maryland,  Ford  v.  Philpot 
(5  Harr.  &  Johns.,  312),  but  not  (aemhle)  in  !New 
Hampshire  (2  N.  H.  Rep.,  16).  In  Pennsylvania 
a  judgment  is  a  lien  upon  any  kind  of  equitable  in- 
terest in  land  vested  in  the  debtor  at  the  time  of 
judgment,  and  any  such  interest  may  be  sold  on  an 
execution.  Carkhuff  v.  Anderson,  2  Binn.  Rep.,  4. 
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the  subject  of  computation  and  sale.  Until 
then,  the  attempt  would  be  useless.  Even  in 
cases  where  a  mortgagee  makes  a  voluntary 
rents  and  profits  may,  perhaps,  then  become 
assignment  of  both  debt  and  mortgage,  Lord 
Loiighborough  (4  Vesey,  127)  held  it  to  be  very 
indifferent  security,  unless  done  with  the  priv- 
ity of  the  mortgagor,  because  the  assignee 
would  take  subject  to  the  account  between  the 
mortgagor  and  mortgagee.  But  to  attempt  to 
sell  the  mortgage  alone,  without  the  debt,  and 
that,  too,  before  foreclosure  or  possession, 
appears  to  me,  in  every  point  of  view,  to  be 
extremely  unfit,  and  equally  inadmissible  as  it 
would  be  to  sell  the  bond  of  the  mortgagee. 

We  are,  accordingly,  of  opinion  that  the 
sale  in  the  present  case  by  the  sheriff,  and  the 
purchase  under  it  by  the  defendant,  were  null 
and  void,  and,  consequently,  that  the  plaintiff 
is  entitled  to  recover  ;  and  that  the  evidence, 
also,  of  the  sale  under  the  power  in  the  mort- 
gage ought  to  have  been  received.  The  ver- 
dict ought,  therefore,  to  be  set  aside,  and  a 
new  trial  awarded,  with  costs  to  abide  the 
event  of  the  suit. 

New  final  granted. 

Respective  interest  of  mortgagee  and  mwtgagor  in 
land*.  Cited  in— 6  Johns.,  295 ;  14  Wend.,  66 ;  2  Barb. 
Ch.,  128;  54  N.  Y.,  604;  68  N.  Y.,  503;  9  Barb.,  55;  9 
Bos.,  339 ;  3  Rob.,  200 ;  13  Mich.,  394. 

Mortgagee's  interest  cannot  be  sold  on  execution 
aliter  with  mortgagor's  interest.  Cited  in — 4  Johns., 
221 ;  11  Johns.,  538 ;  17  Johns.,  353 ;  5  Cow.,  206 ;  5 
Wend.,  615;  15  Wend.,  255;  1  Johns.  Ch.,  55;  5  Johns. 
Ch.,  455 ;  2  Paige,  592 ;  42  N.  Y.,  346 ;  1  Trans.  App.. 
64;  8  Barb.,  621;  9  How.  Pr.,  571 ;  33  Super.,  96;  1 
Wall.,  58;  16  How.  (U.  S.),  594;  82  111.,  251. 

Deltt  and  mortgage  cannot  be  separated— Payment 
of  one  extinguishes  other.  Distinguished— 61  N.  Y.. 
118. 

Cited  in— 1  Wend.,  437;  9  Wend.,  84;  21  Wend., 
485 ;  26  Wend.,  559 ;  5  Johns.  Ch.,  571 ;  4  N.  Y.,  410 ; 
21  N.  Y.,  364 ;  23  N.  Y.,  533 ;  36  N.  Y.,  45 ;  34  How.  Pr., 
131 ;  42  How.  Pr..  36 ;  17  Abb.  Pr.,  344 ;  11  Abb.  N.  S., 
151;  33  Super.,  76;  16  Wall.,  274;  2  Wood.  &  M.,  413 ; 
90  111..  536. 
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LANSING,  Sheriff  of  Rensselaer  County. 

Prisoner  in  Execution  —  Security  —  Escape  and 
Voluntary  Return  on  Sunday  —  Liability  of 
Sheriff. 

Where  a  prisoner  in  execution,  on  giving  security 
to  the  sheriff,  was  allowed  the  liberties  of  the  jail, 
and  went  beyond  the  limits,  on  Sundays,  returning 
again  in  the  evening,  it  was  held  that  the  sheriff 
had  no  power  to  restrain  the  prisoner  after  he  had 
given  the  security  required  by  the  statute,  and 
that,  though  this  was  neither  a  voluntary  nor  neg- 
ligent escape,  yet  it  was  such  an  escape  under  the 
statute  relative  to  jail  liberties,  as  could  not  be 
purged  by  a  voluntary  return  of  the  prisoner  be- 
fore a  suit  brought,  and  rendered  the  sheriff  liable 
in  the  first  instance,  and  that  he  must  resort  to  the 
i  M  il  for  his  indemnity,  as  the  bond  was  not  made 
assignable. 

Citations—  Imp.  Shff.,  181,  188  ;  Strange,  423;  3T. 
It.,  392;  2  Wils.,  294;  2T.  R.,  131;  1  Rev.  Laws,  360, 
212  ;  2  Johns.  Cas.,  206  ;  2  Johns.,  433  ;  2  T.  R.,  126. 

THIS  was  an  action  of  debt,  for  a  voluntary 
escape.     The   cause  was    tried    at    the 
Albany  Circuit,  in  April,  1808,  when  a  verdict 

NOTE.—  Escape—  Voluntary  and  negligent—  Distinc- 
tion between—  Effect. 
See  Lansing  v.  Fleet,  2  Johns.  Cas.,  3,  and  note. 
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was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  case. 

In  May  Term,  1807,  the  plaintiff  obtained  a 
judgment  in  this  court,  against  Joseph  B. 
Comstock  and  Samuel  Comstock,  for  $2(X> 
debt,  and  $8.88  costs.  On  the  llth  May,  a  ca. 
sa.  was  issued  against  them  upon  the  judg- 
ment, returnable  in  August  following,  oa 
which  they  were  taken  by  the  sheriff  of  Rens- 
selaer  County,  and  held  in  his  custody.  The 
prisoners  gave  security  to  the  sheriff  for  the 
liberties  of  the  prison,  and  were  in  custody 
within  the  limits  of  the  prison.  On  Sunday, 
the  8th  November,  1807,  before  the  commence- 
ment of  this  suit,  both  the  prisoners  were  at 
church  in  Lansingburgh,  about  three  miles, 
without  the  limits  of  the  prison,  where  they 
were  seen  by  a  deputy-sheriff,  who  resided  in 
the  same  house  with  the  sheriff.  On  the  pre- 
ceding Sunday,  one  of  them  had  been  seen  by 
the  sheriff  himself,  without  the  limits  ;  and  it 
appeared  that  they  were  in  the  habit  of  going- 
out  of  the  prison  limits  on  Sundays,  to  attena 
church  at  Lansingburgh  ;  but  always  returned 
within  the  limits,  on  the  same  day,  and  this 
was  known  to  the  sheriff ;  that  they  never  left 
the  limits  at  any  other  time,  except  on  Sun- 
days, and  were  still  in  custody  within  the 
limits,  when  the  present  suit  was  commenced. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  sheriff  was  liable  for  an  es- 
cape, then  a  judgment  was  to  be  entered  for 
the  plaintiff,  otherwise  a  nonsuit  was  to  be 
entered. 

Mr.  Allen,  for  the  plaintiff.  1.  This  is  a 
voluntary  escape,  for  which  the  sheriff  is  liable. 
A  voluntary  escape  is  where  *the  pris-  [*4O- 
oner  is  suffered  to  go  at  large,  by  the  consent 
or  permission  of  the  officer.  This  consent 
may  be  implied  as  well  as  express :  as  where 
the  prisoner  is  intrusted  with  the  keys  of  his 
prison,  or  is  made  turnkey,  and  goes  out  and 
returns  (Impey's  Sheriff,  199,  200;  Cases  temp. 
Hardw.,  310,  311) ;  or  where  a  prisoner  in  exe- 
cution is  permitted  to  go  about  attended  by  a 
follower.  (1  Bos.  &  Pull.,  24.)  So  if  a  pris- 
oner goes  without  the  liberties  or  rules  of 
prison,  with  the  knowledge  of  the  sheriff,  it  is 
a  voluntary  escape.  (Impey's  Sheriff,  204 ;  2 
Term  Hep.,  126.)  If  the  defendant,  who  has 
been  taken  in  execution,  is  seen  at  large,  even 
before  the  return  of  the  writ,  and  for  the 
shortest  time,  it  is  an  escape.  (2  W.  Bl.  Rep., 
1048.)  Where  there  has  been  a  voluntary  es- 
cape, there  can  be  no  recaption.  (3  Term 
Rep.,  392.) 

2.  If  this  is  not  a  voluntary  escape,  still  it  i» 
such  an  escape  under  the  statute  as  renders 
the  sheriff  liable.  By  the  18th  and  20th  sec- 
tions of  the  Act  (Rev.  Laws,  Vol.  I.,  p.  212;  1 
N.  R.  L.,  425,  426,  sees.  19,  21)  concerning 
Sheriffs,  &c.,  if  any  person  arrested  or  com- 
mitted to  prison  on  execution,  be  suffered  to 
go  out  of  prison  or  be  at  large,  without  the 
consent  of  the  plaintiff,  it  is  declared  to  be  an 
escape,  and  the  plaintiff  may  recover  the 
amount  of  the  execution,  by  an  action  of  debt 
against  the  sheriff.  By  the  5th  and  6th  sec- 
tions of  the  Act  relative  to  Jails  (Rev.  Laws, 
Vol.  I.,  p.  359,  360;  1  N.  R.  L.,  429),  in  which 
the  liberties  are  regulated,  it  is  expressly  pro- 
vided that  nothing  in  the  act  should  be  con- 
strued to  exonerate  the  sheriffs,  in  case  the 
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prisoners  shall  escape  or  go  at  large  without 
the  limits  established  for  the  liberties  of  the 
jail.1  The  liberties  are  nothing  more  than  the 
extension  of  the  four  walls  of  the  prison,  and 
the  doctrine  as  to  escapes  applies  now,  as  well 
as  before  the  establishment  of  liberties.  The 
law,  while  it  is  very  strict  against  sheriffs,  has 
provided  for  their  security  and  indemnity.  A 
sheriff  is  not  obliged  to  permit  a  prisoner  to  go 
within  the  liberties,  until  he  has  executed  a 
bond,  with  sufficient  sureties,  that  he  will  not 
escape  or  go  beyond  the  limits;  and  if  the 
sheriff,  at  any  time,  should  discover  the  secu- 
rity he  has  taken  to  be  insufficient,  he  may 
confine  the  prisoner  in  close  custody,  until  he 
gives  further  and  sufficient  bail. 

Mr.  Van  Vechten,  contra.  The  only  ques- 
tion is,  whether  there  was  a  voluntary  escape. 
47*]  If  the  sheriff  had  no  power  to  *refuse 
the  liberties  of  the  jail  to  the  prisoner,  on  his 
tendering  a  sufficient  bond  of  indemnity,  nor 
to  put  the  prisoner  into  close  custody  because 
he  transgressed  the  limits,  then  the  sheriff 
ought  not  to  be  made  liable  unless  he  knows 
of  and  connives  at  the  escape.  The  statute  is 
imperative  on  the  sheriff  ;  and  he  cannot  re- 
fuse the  liberties  to  a  prisoner  who  offers  a 
sufficient  security.  If  the  Sheriff  is  to  beheld 
liable  for  a  voluntary  escape,  then  he  cannot 
report  to  his  bond  of  indemnity  ;  and  by  the 
present  form  of  action  he  would  be  deprived 
of  the  benefit  of  a  security  which  the  statute 
obliges  him  to  accept.  If  the  plaintiff  meant 
to  recover  by  virtue  of  the  statute,  he  should 
have  brought  a  special  action  founded  on  the 
statute,  so  that  the  record  of  recovery  would 
be  evidence  in  support  of  an  action  by  the 
sheriff  on  his  bond.  But  the  action  being  for 
a  voluntary  escape  at  common  law,  the  plaintiff 
cannot  recover  under  any  of  the  provisions  of 
the  statute.  If  there  has  not  been  a  volun- 
tary escape,  then  the  common  law  doctrine  of 
a  recaption  will  apply,  and  the  prisoner  hav- 
ing returned  into  custody  before  any  action 
was  brought,  the  present  suit  cannot  be  main- 
tained. It  was  so  decided  in  Dole  v.  Moulton, 
in  1801.  It  is  unnecessary  to  examine  the 
doctrine  of  escapes.  It  is  enough  that  the 
sheriff  was  obliged  to  suffer  the  prisoner  to  be 
at  large  within  the  liberties,  on  his  giving  bail ; 
and,  having  no  control  over  him  while  that 
security  was  sufficient,  he  ought  not  to  be 
made  liable  for  a  voluntary  escape. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  general  principles  of  law  applicable  to 
escapes  are  well  settled ;  and  if  the  present 
case  was  to  be  decided  independently  of  our 
statute  relative  to  jail  liberties,  little  difficulty 
would  be  presented.  It  is  not  to  be  denied 
that  fresh  pursuit  and  recaption  before  action 
brought,  is  a  good  defense  against  a  negligent 
escape  ;  and  a  voluntary  return  of  the  prisoner 
before  action  commenced,  will  also  purge  an 
escape  of  this  description.  (Impey's  Shff., 
181,  188  ;  Stra.,  423.)  It  is  equally  well  set- 
48*J  tied  that  there  can  be  no  recaption  *af  ter 
a  voluntary  escape,  and  that  nothing  will 
purge  an  escape  falling  under  that  denomina- 
tion. (3  Term  Rep.,  392;  2  Wils.,  294.)  It 
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does  not,  however,  appear  to  me  that  this  can 
be  considered,  technically,  either  as  a  volun- 
tary or  a  negligent  escape.  An  escape  is  not 
voluntary,  unless  it  be  with  the  consent,  or  by 
the  default  of  the  sheriff  (2  Term  Rep.,  131), 
neither  of  which  is  imputable  to  the  sheriff  in 
the  present  case  ;  for  the  statute  (Rev.  Laws, 
Vol.  I.,  p.  360)  is  mandatory  upon  him,  to 
permit  the  prisoner  to  go  at  large,  provided  he 
gives  the  security  therein  required.  After 
giving  the  security,  the  sheriff  has  no  right  to 
restrain  the  prisoner,  unless  he  shall  discover 
his  bail  to  be  insufficient,  and  in  such  case,  no 
longer  than  until  good  bail  be  offered.  A 
negligent  escape  necessarily  implies  some 
neglect  of  duty  or  default  in  the  sheriff. 
Nothing  of  this  kind,  however,  is  chargeable 
upon  him  in  the  case  before  us,  unless  he  had 
a  right  by  force  to  restrain  the  prisoners  from 
going  beyond  the  jail  liberties.  And  if  any 
such  power  be  vested  in  the  sheriff,  his  neglect 
and  default  would  approach  very  nearly  to  a 
voluntary  escape.  The  prisoners  were  in  the 
constant  habit  of  going  beyond  the  limits  on 
Sundays,  and  this  was  known  to  the  sheriff, 
and  one  of  them  was  seen  by  him  three  miles 
without  the  liberties,  and  no  notice  taken  of 
it.  According  to  my  view  of  the  case,  how- 
ever, the  sheriff  is  chargeable  with  no  default, 
on  this  account,  because  he  had  no  right  to 
restrain  them.  That  there  has  been  an  escape, 
can  admit  of  no  doubt ;  but,  as  I  before  ob- 
served, it  is  not  either  a  voluntary  or  negligent 
escape,  within  the  ordinary  acceptation  of  the 
terms  ;  but  an  escape  which,  under  our  statute, 
amounts  to  a  breach  of  the  condition  of  the 
prisoners'  bond,  and  renders  the  sheriff  res- 
ponsible. 

The  Act  of  the  20th  of  March,  1801  (Rev. 
Laws,  Vol.  I.,  p.  212),  directs,  that  every  per- 
son who  shall  be  arrested  by  virtue  of  an  execu- 
tion against  his  body,  shall  be  kept  in  prison, 
in  close  and  secure  custody  ;  and  if  the  sheriff 
shall  permit  such  person  to  go  out  of  prison, 
or  be  at  large,  ^without  the  assent  of  the  [*49 
plaintiff,  he  shall  be  answerable  for  the  debt 
for  which  such  person  was  arrested  or  com- 
mitted. And  it  is  declared  to  be  an  escape  for 
the  sheriff  to  permit  or  suffer  a  prisoner  in 
custody  on  execution  to  go.  or  be  at  large  out 
of  his  prison.  Under  this  statute,  what  kind 
of  an  escape  would  it  be,  if  a  sheriff,  seeing  a 
prisoner  at  large,  should  suffer  him  to  remain 
without  recommitting  him  ?  It  could  scarcely 
be  denominated  any  other  than  a  volun- 
tary escape.  Although  he  might  not  have 
expressly  assented  to  his  going  at  large,  at 
first,  yet,  by  voluntarily  suffering  him  to  re- 
main at  large,  he  thereby  assents  to  and  ratifies 
the  original  escape.  The  Act  of  the  30th 
March,  1»01  (Rev.  Laws,  Vol.  I.,  p.  360),  makes 
it  the  duty  of  the  sheriff  to  allow  prisoners 
the  liberties  of  the  jail,  on  their  giving  a  bond 
with  sufficient  sureties,  the  condition  of  which 
bond  is  "that  such  prisoner -shall  remain  a 
true  and  faithful  prisoner,  and  shall  not  at  any 
time  nor  in  any  wise  escape,  or  go  without  the 
limits  of  the  liberties  of  the  prison,  until  dis- 
charged by  due  course  of  law."  And  the 
sheriff  is  authorized,  in  case  he  shall  discover 
the  bail  to  be  insufficient,  to  confine  the 
prisoner,  until  other  sufficient  bail  be  offered. 

According  to  my  construction  of  this  act, 
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the  sheriff,  after  having  taken  bail,  has  no 
right  to  restrain  the  prisoner,  should  he  see 
him  at  large  ;  his  remedy  is  upon  his  bond. 
It  is  a  breach  of  the  condition  of  this  bond  ; 
for  the  prisoner  to  go  beyond  the  limits,  j 
and  it  can  be  no  defense  to  him  that  he  re-  i 
turned  before  suit  brought  against  the  sheriff,  j 
This  bond,  it  is  true,  is  for  the  sheriff's  in- 1 
demnity  only.  Nothing  more,  however,  is  to  j 
be  understood  by  this  than  that,  if  the  plaint- 
ilf  in  the  execution  does  not  choose  to  take 
advantage  of  this  escape,  the  sheriff  shall  not. 
The  bond  is  not  made  assignable  ;  the  plaint- 
iff's remedy  must,  therefore,  be,  in  the  first 
instance,  against  the  sheriff.  The  act  provides 
that  nothing  therein  contained  shall  be  con- 
strued to  exonerate  the  sheriff,  in  case  the 
prisoner  shall  escape  and  go  at  large  without 
5O*]  the  limits.  Were  it  not,  *then,  for  this 
act,  how  would  the  sheriff  stand  under  the 
statement  of  facts  in  the  case  ?  He  knew  that 
the  prisoners  were  in  the  constant  habit  of 
going  beyond  the  limits,  saw  one  of  them  with- 
out the  same,  and  suffered  him  to  remain  there, 
without  attempting  to  recommit  him.  If  he 
was  legally  vested  with  this  power,  I  should 
strongly  incline  to  think  his  neglecting  to 
exercise  it  would  amount  to  a  voluntary 
escape  ;  but  it  is  unnecessary  to  go  thus  far. 
That  here  has  been  an  escape  in  fact  is  not 
denied  ;  and  I  am  satisfied  that,  according  to 
the  true  construction  of  the  statute,  there 
could  be  no  recaption,  and  that  a  voluntary 
return  of  the  prisoner  before  suit  brought, 
will  not  purge  the  escape. 

The  case  of  Dole  v.  Monlton,  decided  in  this 
court  in  January  Term,  1801,  was  relied  upon 
by  the  defendant's  counsel,  but  has  no  ap- 
plication to  the  case.  That  was  a  suit  by  the 
sheriff  upon  a  bond  for  the  jail  liberties,  and 
the  defendant  pleaded  specially,  "that  he 
accidentally  walked  sixteen  feet  beyond  the  jail 
liberties,  which  were  bounded  on  an  imagin- 
ary line,  and  that  he  immediately  and  volun- 
tarily returned,  and  there  had  remained,  and 
which  return  was  before  suit  brought."  To 
the  plea  there  was  a  demurrer,  and  the  court 
held  the  plea  to  be  good,  because  the  bond  was 
given  for  the  sheriff's  indemnity,  and  he  could 
not  have  sustained  any  damage  in  that  case,  as 
the  escape  was  involuntary  on  the  part  of  the 
prisoner,  and  such  an  involuntary  escape,  and 
return  before  suit  brought,  would  be  a  good 
defense  in  a  suit  against  the  sheriff  for  the 
escape.  The  plea  was  held  to  be  equivalent 
to  a  plea  of  nun  damnijicatm.  The  case  of 
Currie  &  Whitney  v.  Henry  (2  Johns.  Rep. , 
433)  is  also  inapplicable.  That  was  a  suit 
against  the  defendant,  as  sheriff,  for  an  escape, 
and  the  plea  was  an  escape  with  force,  and 
breaking  of  the  jail,  and  against  the  will  of  the 
sheriff,  and  a  return  into  custody  before  suit 
brought.  That  case  did  not  arise  under  the 
statute  for  creating  jail  liberties.  This  case  is 
also  essentially  distinguishable  from  that  of 
Bonafous  v.  Walker  (2  Term  Rep.,  126),  where 
ol*]  it  was  held  that  an  escape  from  *the 
King's  Bench  prison,  without  the  marshal's 
knowledge,  was  not  a  voluntary  escape,  and 
that  a  recaption  on  the  fresh  pursuit  was  a  good 
plea.  In  that  case,  the  prisoner,  upon  his  re- 
turn, was  confined  immediately  in  close 
custody,  and  denied  the  rules  of  the  prison, 
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and  that  fact  was  relied  upon  by  one  of  the 
judges  as  evidence  that  the  escape  was  not 
voluntary  on  the  part  of  the  marshal.  It  was 
a  material  ingredient  in  that  case,  which  does 
not  nor  could  it  legally  exist  in  the  one  before 
us,  because  the  sheriff  has  no  power  to  deprive 
the  prisoners  of  the  jail  liberties,  notwith- 
standing a  previous  escape,  so  long  as  they 
can  furnish  him  a  bond  with  sufficient  sureties. 

Making  sheriffs  responsible  in  such  cases 
may  seem  to  operate  hardly,  if  they  should  be 
compelled  to  advance  the  money  before  they 
have  an  opportunity  of  prosecuting  the  secu- 
rity they  may  have  taken.  It  is  a  circuitous 
mode  of  getting  at  the  security  ;  but  the  stat- 
ute has  made  this  course  necessary,  since  the 
bond  taken  by  the  sheriff  is  not  made  assign- 
able. We  incline,  however,  to  think  that  the 
court  would  have  power  to  stay  execution 
against  the  sheriff  for  the  purpose  of  giving 
him  a  reasonable  time  to  prosecute  his  bond. 
But  the  hardship  of  the  case  cannot  vary  the 
construction  of  the  statute  ;  the  alteration,  if 
any  be  necessary,  belongs  to  another  forum. 
The  opinion  of  the  court,  therefore,  is,  that 
the  plaintiff  must  have  judgment.  We  have 
taken  no  notice  of  the  objection  suggested  on 
the  argument,  as  to  the  form  of  the  action. 
This  we  consider  waived  by  the  agreement  at 
the  foot  of  the  case. 

Judgment  for  the  plaintiff. 

Overruled— 10  Johns.,  567. 

Cited  in— 5  Johns.,  358 ;  6  Johns.,  123  ;  7  Johns.,  177, 
486;  9  Johns.,  237;  6  Cow.,  745:  7  Wend.,  192;  25N.Y., 
410 ;  4  How.,  Pr.,  298 ;  24  How.  Pr.,  391. 
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Marriage — Inferred  from    Cohabitation  —  Con- 
tract of  Marriage. 

An  actual  marriajre  may  be  inferred,  in  ordinary 
cases,  from  cohabitation,  acknowledgment  of  the 
parties,  &c.  No  formal  solemnization  of  marriage 
is  requisite.  A  contract  of  marriage  made  per 
verba  tie  presenti,  is  as  valid  as  if  made  in  facie 
ecciexuE. 

Citations— 1  Rol.  Abr.,  340,  pi.  2,  357,  pi.  40,  360;  Cro. 
Eliz.,  858;  1  Salk.,120;  4  Burr.,  2057;  Doug.,  171;  1 
Esp.  Cos.,  213;  2  Bl.  Rep.,  877;  Peake's  Cas.  N.P.,  231 ; 
6  Mod.,  155 ;  2  Salk.,  437. 

THIS  case  came  before  the  court  on  acertio- 
rarz  from  the  Justices'  Court  in  New  York. 
It  appears  upon  the  trial  below,  that  Reed, 
the  plaintiff  below,  demanded  a  certain  annual 
payment  of  $25,  secured  by  the  constitution  of 
the  Provident  Society  to  the'w  idows  of  deceased 


NOTE.— Contract  of  matTiage—What  sufficient  to 
constitute — Evidence— Statute  of  bigamy. 

In  New  York  a  contract  of  marriage  made  per 
vcrba  de  prcesenti  amounts  to  actual  marriagre,  and 
is  valid  when  between  persons  capable  of  contract- 
ing. See  Starr  v.  Peck,  1  Hill,  270 ;  Clayton  v.  War- 
dell,  4  N.  Y.,  230;  Cheney  v.  Arnold,  15  N.  Y.,  345; 
Hayes  v.  People,  25  N.  Y.,  390;  Van  Tuyl  v.  Van 
Tuyl,  57  Barb.,  235 ;  Rose  Y.  Clark,  8  Paige,  574 ;  Bis- 
sellv.  Bissell,  7  Abb.  Pr.  N.  S.,  16;  S.  C.,  55  Barb., 
325 ;  Wright  v.  Wrigrht.  48  How.  Pr.,  1. 

See,  also.  Hutchinsv.  Kimmell,31Mich.,127;  Hynes 
v.  McDermott,  82  N.  Y.,  41 ;  Dyer  v.  Brannock,  66 
Mo.,  391 ;  Floyd  v.  Calvert,  53  Miss.,  37. 

That  consummation  is  not  necessary,  see  Jackson 
v.  Winne,  7  Wend.,  47  :  Canjolle  v.  Ferric,  26  Barb., 
177.  See,  however,  Jaqucs  v.  Public  Administrator, 
1  Bradf.,  499. 

That  a  marriage  may  be  inferred  from  continued 
co-habitation,  after  death  of  former  husband  or 
wife,  see,  in  addition  to  the  principal  case,  Jackson 
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members  of  that  society.  William  Reed, whose 
widow  the  plaintiff  below  claimed  to  be,  was  a 
regular  member  of  the  society  at  the  time  of 
his  decease.  By  the  constitution  of  the  society 
the  widows  of  regular  members  were  entitled 
to  $25  annually,  from  the  funds  thereof.  The 
only  point  in  controversy  was,  whether  the 
plaintiff  was  the  widow  of  Reed.  In  the  year 
1785  she  was  the  lawful  wife  of  John  Guest. 
Some  time  in  that  year  Guest  left  the  State  for 
foreign  parts,  and  continued  absent  until  some 
time  in  the  year  1792,  and  it  was  reported  and 
generally  believed,  that  he  had  died  in  foreign 
parts.  The  plaintiff,  in  1792,  married  Reed. 
In  that  year,  and  subsequent  to  the  marriage, 
Guest  returned  to  this  State,  and  continued  to 
reside  therein  until  June,  1800,  when  he  died. 
He  did  not  object  to  the  connection  between 
the  plaintiff  and  Reed,  and  said  that  he  had 
no  claim  upon  her,  and  never  interfered  to 
disturb  the  harmony  between  them.  After 
the  death  of  Guest  the  plaintiff  continued  to 
cohabit  with  Reed  until  his  death  in  Septem- 
ber, 1806,  and  sustained  a  good  reputation  in 
society;  but  no  solemnization  of  marriage  was 
proved  to  have  taken  place  between  the 
plaintiff  and  Reed  subsequent  to  the  death  of 
Guest. 

Upon  these  facts,  the  court  below  decided 
that  the  marriage  with  Reed  was  not  meretri- 
cious or  void,  and  that  the  plaintiff  was  enti- 
tled to  the  annuity. 

The  plaintiff  in  error  contended  that  the 
statute  concerning  bigamy  only  purged  the 
felony,  and  did  not  legalize  the  marriage  with 
Reed  which,  after  the  return  of  Guest,  was 
53*]  *meretricious  ;  that  though  the  subse- 
quent cohabitation  with  Reed  as  his  wife, 
after  Guest's  death,  was  sufficient  to  charge 
him  with  her  debts  as  her  husband  ;  yet  that, 
when  a  wife  comes  and  claims  a  right,  quasi 
wife  or  widow,  she  must  prove  a  marriage  in 
fact,  and  that  the  continuance  of  cohabitation 
was  not  sufficient. 

The  defendant  in  error  insisted  that  the 
statute  concerning  bigamy  frees  her  from  guilt, 
and  that  her  subsequent  cohabitation  with 
Heed  was  not  meretricious. 

On  the  facts  and  the  points  above  stated, 
the  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  marriage  of  the  plaintiff 
below  with  William  Reed  during  the  lifetime 
of  her  husband  John  Guest,  was  null  and  void. 
It  was  of  no  legal  avail  whatever,  and  not  suf- 
ficient to  constitute  them  husband  and  wife  de 
facto.  This  has  been  the  uniform  and  well- 
settled  rule  of  the  common  law.  (1  Roll.  Abr. , 
340,  pi.  2,  357,  pi.  40,  365,  F;  Cro.  Eliz.,  858  ; 


1  Salk.,  120.)  The  statute  concerning  bigamy 
does  not  render  the  second  marriage  legal,  not- 
withstanding the  former  husband  or  wife  may 
have  been  absent  above  five  years  and  not 
heard  of.  It  only  declares  that  the  party  who 
marries  again  in  consequence  of  such  absence 
of  the  former  partner,  shall  be  exempted  from 
the  operation  of  the  statute  and  leaves  the  ques- 
tion of  the  validity  of  the  second  marriage  just 
where  it  found  it.  Elizabeth  Reed  was,"  then, 
the  lawful  wife  of  Guest,  and  continued  so 
until  his  death  in  1800  ;  and  the  true  question 
is,  whether  there  was  evidence  sufficient  to  jus- 
tify the  court  below  in  concluding  that  she  was 
afterwards  married  to  Reed.  Though  the 
court  below  may  have  decided  upon  erroneous 
grounds,  yet,  if  upon  the  return  there  appears 
to  be  other  and  sufficient  reasons  to  justifv 
their  decision,  the  judgment  ought  to  be  af- 
firmed. It  is-  stated  that  there  was  not  proof 
of  any  subsequent  marriage  in  fact,  and  that 
no  solemnization  of  marriage  was  shown  to 
have  taken  place.  But  proof  of  an  actual  mar- 
riage was  not  necessary.  Such  strict  proof  is 
only  required  in  prosecutions  for  *big-[*54: 
amv,  and  in  actions  for  criminal  conversation. 
(4  Burr.,  2057;  Doug.,  171.)  A  marriage  may 
be  proved,  in  other  cases,  from  cohabitation, 
reputation,  acknowledgment  of  the  parties,  re- 
ception in  the  family,  and  other  circumstances 
from  which  a  marriage  may  be  inferred.  (4 
Burr.,  2057;  1  Esp.  Cases,  213  ;  2  Bl.  Rep., 
877;  Peake's  Cases,  N.  P.,  231.)  No  formal 
solemnization  of  marriage  was  requisite.  A 
contract  of  marriage  made  per  verba  de  presenti 
amounts  to  an  actual  marriage,  and  is  as  valid 
as  if  made  in  facie  ecdesia.1  (6  Mod.,  155  ;  2 
Salk.,  437;  Peake's  Cases,  231.)  In  the  present 
case  there  existed  strong  circumstances,  from 
which  a  marriage  subsequent  to  the  death  of 
Guest  might  be  presumed.  The  parties  co- 
habited together  as  husband  wife,  and  under 
the  reputation  and  understanding  that  they 
were  such  from  1800  to  1806,  when  Reed  died  ; 
and  the  wife,  during  this  time,  sustained  a 
good  character  in  society.  A  jury  would  have 
been  warranted,  under  the  circumstances  of 
this  case,  to  have  inferred  an  actual  marriage, 
and  the  court  below  had  sufficient  ground  to 
draw  that  conclusion  ;  and  as  they  have  drawn 


1.— See  Hantz  v.  Seely  ( 6  Binn.,  405),  where  it  was 
held  that  marriage  is  a  civil  contract,  which  may  be 
completed  by  any  words  in  the  present  time  with- 
out regard  to  form ;  and  where  the  distinction  be- 
tween words  constituting  such  a  marriage,  and 
words  of  reference  to  a  past  cohabitation  are  con- 
sidered. 

See,  also,  as  to  marriages  by  contract,  without  re- 
ligious celebration  in  Scotland,  and  the  evidence  by 
which  they  may  be  sustained,  Dalrymple  v.  Dal- 
rymple  (2  Haggard's  Cons.  Rep.,  54). 


v.  Claw,  18  Johns.,  346 :   Rose  v.  Clark,  8  Paige,  574. 

That  the  statute  regarding  bigamy  does  not  render 
legal  a  marriage  after  five  years  absence  of  husband 
or  wife,  see,  in  addition  to  principal  case,  William- 
son v.  Parisien,  1  Johns.  Ch.,  389 ;  Glass  v.  Glass,  114 
Mass.,  563. 

The  mere  fact  of  a  man  and  woman's  living  to- 
gether in  illicit  intercourse  is  wholly  insufficient  to 
raise  presumption  of  marriage.  Rose  v.  Clark,  8 
Paige,  574 ;  Clayton  v.  Wardell,  4  N.  Y.,  230.  See, 
also,  Johnson  v.  Johnson,  30  Mo.,  72;  Letters  v. 
Cady,  10  Cal.,  533. 

A  ceremony  performed  in  good  faith  by  a  man 
and  woman  as  a  marriage  rite,  no  third  person  par- 
ticipating and  no  magistrate  or  minister  and  no  per- 
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son  believed  to  be  such  being  present,  and  neither 
party  being  a  Friend  or  Quaker,  does  not  constitute 
a  valid  marriage  under  the  laws  of  Massachu- 
setts. Commonwealth  v.  Munson,  127  Mass.,  459. 
See,  also,  Milford  v.  Worcester,  7  Mass.,  54 ;  Meyers 
v.  Pope,  110  Mass.,  316 :  Newburyport  v.  Boothbay,  9 
Mass.,  414 ;  Means  v.  Wells,  12  Met.,  361 ;  Knower  v. 
Wesson,  13  Met.,  143;  Commonwealth  v.  Holt,  121 
Mass.,  61. 

A  marriage  may  be  proved  by  cohabitation  as  man 
and  wife,  reputation,  etc.,  in  all  cases  except  in 

,  cases  of  bigamy  and  criminal  conversation.  North- 
field  v.  Vershire,  33  Vt.,  110 :  Taylor  v.  Robinson,  29 

i  Me..  323 ;  Commonwealth  v.  Littlejohn,  15  Mass..  163 ; 

i  State  v.  Winkley,  14  N.  H.,  480 ;  Case  v.  Case,  17  Cal., 
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it,  and  their  decision  being  a  substitute  for  a 
vordict,  we  will  not  disturb  it. 

Judgment  afflnned. 
Cited  in-18  Johns.,  350;  1  Hill,  272;  8  Paige,  681; 
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Hurl).,  272 ;  ;V>  Barb..  329;  62  Barb.,  415 ;  48  How.  Pr., 
2 :  62  How.  Pr.,  85 ;  7  Abb.  N.  8.,  30 ;  1  T.  &  C..  493; 
1  Park,  385 ;  7  Daly,  310 :  2  Sweeny,  321 ;  1  Bradf.,  507 : 
4  Bradf.,  86;  7  Leg.  Obs..  79;  Abb.  Adm.,  412:  31 
Mich.,  131. 


WOOLLEY  ET  AL.,  Trustees  of  EVANS, 

v. 
CONSTANT. 

Bitt  of  Sale  —  Altered  by  Consent  After  Execu- 
tion —  Validity. 

A  bill  of  sale  of  a  ship,  containing  blanks  for  the 
recital  of  the  register,  was  executed  and  delivered, 
and  afterwards  the  blanks  were  filled  up  by  the 
consent  of  the  vendor  and  vendee.  It  was  held 
that  the  bill  of  sale  was  good,  and  that  a  deed,  after 
It  has  been  executed,  may  be  altered  in  a  material 
part,  with  the  consent  of  the  parties,  without  affect- 
ing its  validity. 

Citations—  2  Rol.  Abr.,  29,  pi.  5;  4  T.  R.,  323; 
Moore,  547  ;  2  Lev.,  35  ;  Cro.  Eliz.,  626  ;  Com.  Dig.,  4, 
169. 


was  an  action  of  trover,  for  a  brig 
JL  called  the  America.  The  cause  was  tried 
at  the  sittings  in  New  York,  the  19th  of  April 
last,  before  the  Chief  Justice.  The  vessel  had 
been  attached  on  the  1st  March,  1805,  by  the 
55*]  *defendant,  then  sheriff  of  the  City  and 
County  of  New  York,  by  virtue  of  a  warrant 
of  attachment  issued  by  one  of  the  judges  of 
this  court,  against  the  estate  of  Evans,  an 
absent  debtor,  pursuant  to  the  Act  giving  Re- 
lief against  Absconding  and  Absent  Debtors. 
The  plaintiffs  were  appointed  trustees  for  all 
the  creditors. 

The  plaintiffs  proved,  by  the  custom-house 
books,  that  the  vessel  was  registered  in  the 
name  of  Evans,  on  the  16th  May,  1804, 
and  that  no  alteration  had  been  made  in  the 
register  at  the  time  of  the  attachment,  nor 
until  the  1st  March,  1807.  They  also  proved 
a  demand  of  the  brig  prior  to  the  commence- 
ment of  the  suit,  and  a  refusal  by  the  defend- 
ant to  deliver,  and  the  value  of  the  vessel  at 
the  time. 

The  defendant's  counsel  then  moved  for  a 
nonsuit  : 


NOTE.— Alteration  of  deed  or  instrument  in  writing 
after  execution  by  consent  of  parties. 

That  an  alteration  in  a  deed  or  instrument  after 
execution  by  consent  of  the  parties  thereto  does  not 
render  it  invalid,  see  Penny  v.  Corwithe,  18  Johns., 
"W;  Boston  v.  Benson  :  12  Cush.,  61 ;  Lewis  v.  Payn, 
8  Cow.,  71 ;  Camden  Bank  v.  Hall,  14  N.  J.  L.,  533. 


1.  Because  there  was  no  evidence  of  an  act- 
ual conversion,  and  that  the  demand  and  re- 
fusal were  no  evidence  of  a  conversion,  unices 
the  defendant  was  in  possession  of  the  thing  at 
the  time. 

2.  Because  the  action  of  trover  would  not 
lie  ;  but  the  plaintiff  should  have  brought  an 
action  on  the  case  against  the  defendant  for 
misbehavior  in  his  office  of  sheriff. 

These  objections  were  overruled  by  the 
judge  ;  and  the  defendant  then  produced  a 
bill  of  sale  of  the  vessel,  dated  at  Portsmouth, 
in  New  Hampshire,  the  24th  July,  1804,  from 
Evans  to  Peter  Coffin,  John  Haven  and  Ed- 
ward I.  Long,  for  the  consideration  of  $4,000, 
which  recited  the  register,  and  the  execution 
was  duly  proved  and  certified  by  a  notary  pub- 
lic. It  appeared  that  the  bill  of  sale  haa  been 
delivered  to  the  vendees  therein  named  to  in- 
demnify them  for  certain  notes,  amounting  to 
$2,224.44,  lent  to  Evans,  and  which  were  paid 
by  them  when  they  became  due.  "When  the 
bill  of  sale  was  executed  the  vessel  was  absent 
on  a  foreign  voyage,  and  did  not  come  into 
any  port  of  the  United  States  until  she  arrived 
in  New  York.  A  few  days  before  the  attach- 
ment was  levied  by  the  defendant,  and  as  soon 
as  the  vendees  heard  of  her  arrival  in  New 
York,  they  directed  their  agent  to  take  posses- 
sion *of  her  as  their  property.  Soon  [56 
after  the  attachment  was  levied  they  put  in  a 
claim  of  property,  which  was  tried  before  a 
jury  summoned  for  that  purpose,  by  the  de- 
fendant ;  but  after  hearing  the  proofs  and 
allegations  of  the  parties,  the  jury  separated, 
without  coming  to  a  decision.  The  defendant, 
on  receiving  a  bond  of  indemnity  from  the 
claimants,  delivered  the  vessel  up  to  them, 
and  she  soon  after  sailed  for  Portsmouth,  her 
register  still  remaining  unaltered.  It  appeared 
that  all  that  part  of  the  bill  of  sale  to  Coffin, 
Haven  and  Long,  which  contains  a  recital  of 
the  certificate  of  registry,  was  in  blank  at  the 
time  it  was  produced  to  the  sheriff's  jury  ;  that 
the  same  bill  of  sale  was  produced  at  the  trial 
of  the  cause,  and  the  blank  was  then  filled  up, 
by  inserting  the  certificate  of  registry. 

The  judge  charged  the  jurv  that  the  grantee 
or  vendee  of  a  deed  or  written  instrument 
could  not,  after  its  execution,  alter  it,  even  in 
an  immaterial  part,  without  destroying  its  va- 
lidity ;  but  that  an  alteration  in  an  immaterial 
part,  with  the  consent  of  the  grantor  or  ven- 
dor, would  not  vitiate  the  instrument ;  that  it 
was  not  requisite,  for  the  purpose  of  transfer- 
ring the  property  in  a  vessel,  that  the  certifi- 
cate of  registry  should  be  recited  in  the  bill  of 
sale  ;  that  in  this  action,  which  was  merely  to 
try  the  right  of  property,  the  insertion  or 
omission  of  the  recital  was  immaterial ;  and 
he  left  it  to  the  jury  to  decide  whether  the 


598;  Budimrton  v.  Munson,  33  Conn..  481;  Means  v. 
Wells,  12  Met.,  356:  Commonwealth  v.  Hurley.  14 
Gray,  411 ;  Henderson  v.  Cargill,  31  Miss.,  367 ;  Ste- 
vens v.  Reed.  37  N.  H.,  49;  Commonwealth  v. 
Stump,  53  Pa.  St.,  132;  Dickeson  v.  Brown,  49  Miss., 
357;  Kundle  v.  Pegram,  49  Miss.,  751;  Richard  v. 
Bi-ehm,  73  Pa.  St.,  140 ;  Campbell  v.  Gullatt,  43  Ala., 
57. 

A  marriage  contracted  in  Maryland  merely  per 
wrha  de  prcesenti  or  per  verba  de  futuro  cum  copula, 
is  not  lawful.  Denison  v.  Denison,  35  Md.,  361. 

A  contract  of  marriage  per  verba  de  futuro  is  not 
evidence  of  a  valid  marriage.  Nor  are  the  relations 
of  the  parties  changed  by  the  fact  that  cohabitation 
followed  the  promise,  they  neither  accepting  each 
742 


other  as  husband  and  wife,  nor  so  conducting  them- 
selves that  such  relation  is  understood  and  acqui- 
esced in  by  relatives  and  acquaintances.  Hebbleth. 
waitev.  Hepworth,  98  111.,  126.  See,  also,  Peck  v- 
Peck,  12  R.  L,  485;  Port  v.  Port,  70  111.,  484. 

See,  further,  as  to  what  is  or  is  not  sufficient  evi- 
dence of  marriage,  Tumalty  v.  Tumalty,  3  Bradf., 
369;  Cunningham  v.  Burdell,  4  N.  Y.,  343;  Christie's 
Estate,  1  TUCK.,  81 ;  Matter  of  Taylor,  9  Paige,  611  ; 
Brower  v.  Bowers,  1  Abb.  Ct.  App.  Dec.,  214 ;  Hicks 
v.  Cochran,  4  Edw.,  107 ;  Jenkins  v.  Bisbee,  1  Edw., 
377;  Maxwell  v.  Chapman,  8  Barb.,  579;  Hyde  v. 
Hyde,  3  Bradf.,  509 ;  Hill  v.  Burger,  3  Bradf.,  432 ; 
O'Gara  v.  Elsenlohr,  38  N.  Y.,  296. 
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alteration  of  the  bill  of  sale,  by  inserting  the 
recital,  was  made  by  the  vendees  with  or  with- 
out the  consent  of  the  vendor ;  and  if  made 
without  his  consent,  that  they  should  find  a 
verdict  for  the  plaintiffs ;  but  if  it  was  made 
with  the  consent  of  the  vendor,  that  then  they 
should  find  a  verdict  for  the  defendant.  The 
jury  found  a  verdict  for  the  defendant. 

A.  motion  was  made  to  set  aside  the  ver- 
dict. 

Mr.  Brinkerhoff,  for  the  plaintiff.  Any 
alteration  of  a  written  instrument  after  it  has 
"been  executed,  even  in  an  immaterial  part, 
renders  the  instrument  void.  (Pigofs  case,  11 
Co.,  27;  4  Term  Rep.,  329;  Shep.  Touch., 
•69,  70,  71.)  And  it  was  decided,  in  Facman's 
case  (2  Roll.  Abr.,  29,  U,  pi.  5),  that  a  bond 
altered  by  consent  of  both  parties  was  void. 
A 7*]  But  admitting  that  an  alteration  *might 
be  made  by  consent  of  both  parties,  still  it 
•cannot  be  done,  if  the  rights  of  third  persons 
-will  be  prejudiced  by  such  alteration  ;  and 
here  the  rights  of  the  plaintiff,  under  the  at- 
tachment, are  affected,  for  the  alteration 
•was  made  after  the  writ  of  attachment  was 
*erved. 

By  the  act  of  Congress  (Laws  of  the  U.  S., 
Vol.  II.,  p.  131,  sec.  14),  whenever  a  vessel 
is  sold  she  must  be  registered  anew,  and  if  the 
register  is  not  recited  in  the  bill  of  sale,  the 
vessel  loses  her  American  character,  and  is 
•obHged  to  pay  duties  as  a  foreign  vessel.  The 
insertion  of  the  registry,  therefore,  was  a  mate- 
rial alteration,  and  for  the  benefit  of  the  de- 
fendant. 

Mr.  Wettx,  contra.  The  bill  of  sale,  without 
&  recital  of  the  registry,  was  sufficient  to  trans- 
fer the  property  in  the  vessel.  If  the  justice 
of  the  case  is,  therefore,  with  the  plaintiff,  the 
•court  will  not  lightly  disturb  the  verdict  (2 
Term  Rep.,  4),  nor  will  they  send  back  the 
•cause  on  a  mere  technical  objection  or  nice 
point  of  law.  (2  Salk.,  646;  4  Term  Rep., 
468.) 

It  is  true  that  a  grantee  can  make  no  altera- 
tion whatever  in  a  deed.  The  rule  is  founded 
•on  a  wise  caution,  and  in  good  policy  ;  but  the 
reason  of  it  does  not  apply  where  both  parties 
•consent  to  make  the  alteration,  and  especially 
in  an  immaterial  part.  If  the  property  passes 
"by  a  bill  of  sale  that  does  not  recite  the  regis- 
ter, then  the  filling  up  the  blanks,  or  inserting 
the  register,  was  not  material.  For,  as  this  is 
a  mere  question  of  property,  the  effect  of  the 
omission  or  insertion  of  the  register,  on  the 
-character  of  the  vessel,  cannot  alter  the  case. 
An  alteration  by  the  obligor  in  a  deed  in  a 
material  part,  does  not  avoid  it.  (Comyn.  Fait. 
F.,  1.)  In  the  case  of  Markhamv.  Gfomaston 
<Moore,  547  ;  but  see  Cro.  Eliz. ,  626,  contra), 
where  blanks  were  left  in  a  bond,  which  were 
filled  up  by  the  consent  of  the  parties,  the  deed 
•was  held  to  be  good  ;  and  in  Zoucfi  v.  Claye  (2 
Lev.,  35);  1  Vent.,  185;  2  Ch.  Rep.,  410  (Paget 
v.  Paget),  the  whole  court  held  that  an  altera- 
tion by  consent  of  parties  did  not  make  a 
•deed  void  ;  and  the  decision  in  Markham  v. 
Gomastmi,  as  reported  by  Moore,  was  recog- 
nized as  correct,  though  a  contrary  decision 
-58*]  appears  in  Cro.  Elizabeth.  The  *case  in 
2  Roll.  Abr.,  29,  pi.  5,  is  said  by  Lord  Kenyon 
<4  Term  Rep.,  323  ;  1  Anst.,  228,  8.  C.)  to  have 
been  overruled  since,  and  is  certainly  inconsis- 
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tent  with  the  decisions  in  Moore  and  Levinz. 
Mr.  D.  B.  Offden,  in  reply,  observed  that,  as 
the  insertion  of  the  register  affected  the  char- 
acter of  the  vessel,  it  was  material ;  and  if 
material  for  any  purpose,  it  must  be  consid- 
ered as  material  to  every  purpose.  The  por- 
tion of  Baron  Comyn  is  not  warranted  by 
Pigol's  case,  to  which  he  refers  as  an  author- 
ity, but  the  very  contrary  is  stated  by  Coke. 
In  none  of  the  cases  cited  does  it  appear  that 
the  alterations  were  made  after  the  deed  had 
been  delivered  ;  and  if  after  execution,  and  be- 
fore the  delivery,  then  the  alterations  were 
made  before  the  deed  took  effect.  In  Zowh  v. 
Claye,  after  A  and  B  had  executed  a  bond,  the 
•name  of  D,  a  third  obligor,  was  inserted  by 
consent,  who  also  executed  the  obligation  ;  and 
the  Question  was,  whether  this  alteration  made 
the  bond  void  against  A  and  B.  In  the  present 
case  a  blank  deed  was  executed  and  delivered, 
and  afterwards  filled  up  by  the  grantor's  con- 
sent— a  much  stronger  case  than  any  which 
have  been  cited. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  first  objection  raised  on  the  part  of  the 
plaintiff,  against  the  validity  of  the  transfer 
of  property  in  the  brig  America  by  Evans,  the 
absent  debtor,  to  Coffin  and  others,  is,  that  the 
bill  of  sale  was  originally  void,  because  the 
grand  bill  of  sale  was  not  delivered  as  a  sub- 
stitute for  the  possession  of  the  brig.  This 
objection  was,  however,  abandoned  during 
the  argument,  on  the  ground  that  (if  amount- 
ing to  anything)  it  ought  to  have  been  raised 
at  the  trial.  The  real  and  only  point,  then, 
before  us,'  is,  whether  the  filling  up  of  the 
blank  left  in  the  bill  of  sale,  for  the  certificate 
of  registry,  rendered  the  bill  of  sale  void.  The 
jury  have  found  that  the  blank  was  filled  up 
with  the  consent  of  Evans,  the  vendor.  The  tes- 
timony upon  which  that  finding  was  grounded  is 
uot  stated  in  the  case  ;  weare,therefore,to  take 
it  for  granted  that  that  fact  is  not  controverted, 
*and  are,  of  course,  relieved  from  any  [*59 
inquiry  how  far  such  an  act  could  have  been 
permitted  without  the  consent  of  the  vendor. 
Neither  is  it  requisite  to  examine  whether  the 
filling  up  of  this  blank  made  a  material  alter- 
ation in  the  deed,  because  I  think  it  can  be 
maintained  that  a  deed  may  be  altered  in  a 
material  part  with  the  consent  of  both  parties. 
It  is  difficult  to  perceive  any  objection  to  this, 
since  the  temptations  to  abuse  and  fraud, 
which  would  be  felt  if  such  alterations  were 
allowed  by  one  party  only,  do  not  exist. 

In  2  Roll.  Abr.,  29,  U,  pi.  5,  it  is,  however, 
stated,  that  if  a  material  alteration  be  made  in 
a  deed  by  the  obligor,  with  the  consent  of  the 
obligee,  it  is  still  void  ;  and  for  this  Facmaris 
case  in  the  C.  P.  is  cited.  But  when  this  case 
was  cited  in  Master  v.  Miller  (4  Term  Rep., 
323)  Lord  Kenyon  said  that  there  had  been 
contrary  decisions  since  ;  and  in  Markham  v. 
Gomaston,  as  reported  in  Moore,  547,  a  subse- 
quent and  contrary  decision  is  stated  to 
have  been  made  in  the  King's  Bench.  A 
bond  was  given,  containing  a  recital  of  a 
former  bond  or  recognizance,  against  which 
the  one  then  in  question  was  taken  by  way  of 
indemnity.  The  former  bond  was  recited  with 
a  blank  for  the  Christian  name  and  addition 
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of  the  obligee,  and  this  blank  was  afterwards 
tilled  up.  In  a  suit  upon  the  bond  of  indem- 
nity, this  matter  was  especially  pleaded,  and 
the  plaintiff  replied  that  the  blank  was  filled 
up  with  the  assent  of  the  obligor,  and,  upon 
demurrer,  judgment  was  given  for  the  plaint- 
iff. That  is  a  case  very  analogous,  and,  in- 
deed in  point ;  for  it  will  be  admitted  that  the 
blanks  in  that  case  were  material. 

In  the  case  of  Zmich  v.  (Jlaye  (2  Lev.,  35) 
this  decision  in  Moore  is  cited  by  Sir  M.  Hale 
and  the  whole  court  as  correctly  reported  ; 
and  the  court  there  established  the  doctrine 
that  an  alteration  in  a  bond  in  a  material  part, 
by  consent  of  all  parties,  did  not  vitiate  the 
instrument.  I  am  aware  that  the  brief,  and 
sometimes  contradictory  manner  of  stating 
the  case  and  decision,  in  the  old  reports,  ren- 
ders their  authority  less  conclusive  than  it 
OO*]  would  otherwise  *be  ;  and  this  remark  ap- 
plies to  the  case  of  Markfiam  \.  Qomaston,  as 
being  reported  with  considerable  variation  in 
Moore  and  Croke  (Cro.  Eliz.,  626.)  But  Lord 
Chief  Baron  Comyn  understood  the  decision 
in  Levinz  as  being  a  direct  and  full  authority 
on  the  point  before  us,  and  so  he  gives  it  in 
his  Digest.  (Vol.  IV.,  p.  169.)  A  decision 
took  place  before  Lord  Mansfield,  in  Texvra 
v.  Evans,  which  is  also  in  favor  of  the  validi- 
ty of  such  an  alteration.  The  case  is  stated 
by  Wilson,  J.,  in  the  Exchequer  Chamber,  in 
1  Anst.,  228.  A  bond  was  executed  with 
blanks  for  the  name  and  sum,  and  delivered 
by  the  obligor  to  an  agent  for  the  purpose  of 
raising  money  ;  the  plaintiff  lent  a  sum,  and 
the  agent  accordingly  filled  up  the  blanks  with 
that  sum  and  the  plaintiff's  name,  and  deliver- 
ed the  bond  to  him,  and  on  non  eat  factum 
pleaded,  the  bond  was  held  good. 

As  between  the  parties  themselves,  I  cannot 
discover  any  well-founded  objection  to  this 
rule.  If  the  interest  of  third  persons  had  in 
the  mean  time  attached,  perhaps  a  deed  so 
altered  ought  not  to  have  relation  back  to  the 
time  of  its  execution.  But  that  was  not  the 
case  here.  The  bill  of  sale  was  perfectly  com- 
petent, with  the  blank  in  it,  to  pass  the  prop- 
erty of  Evans  ;  and  all  that  has  been  contend- 
ed on  the  part  of  the  plaintiff  is,  that  the  in- 
sertion of  the  certificate  of  registry  gave  the 
vendees  some  additional  privileges  in  the  en- 
joyment of  the  vessel.  But  the  property  still 
had  vested  in  them,  even  without  the  enjoy- 
ment of  those  privileges.  Evans  had  no  in- 
terest left  in  the  vessel  which  could  be  at- 
tached. 

The  opinion  of  the  court,  therefore,  is,  that 
the  motion  for  a  new  trial  must  be  denied. 

Rule  refused. 

Cited  in-8  Cow.,  118 :  13  Wend.,  590 ;  22  Wend., 
365;  24  N.  Y.,  333:  4  Wash.,  31 ;  40  Mo.,  468;  6  Allen, 
308. 
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P.  devised  lands  to  his  daughter  C.,  "durinsr  the 
term  of  her  life,  and  immediately  after  her  death, 
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unto  and  among  all  and  every  such  child  and  chil- 
dren us  the  wild  C.  shall  have  lawfully  begotten  at 
the  time  of  her  death,  in  fee-simple,  equally  to  be 
divided  l>etween  them,  share  and  share  alike."  It 
was  held  that  the  four  children  of  C.,  who  were  liv- 
inv  at  the  time  of  the  devise,  and  at  the  death  of  the 
testator,  took  a  vested  remainder  in  fee,  and  that 
in  case  there  had  been  any  children  born  after- 
wards, the  estate  would  have  opened  for  their  ben- 
efit ;  and  that  the  children  of  a  daughter  of  C.,  who 
died  in  the  lifetime  of  her  mother,  were,  therefore, 
entitled  to  the  share  of  C.,  who  was  living  at  the 
death  of  the  testator. 

Citations— 6  Cruise's  Dig.,  158,  444,  sec.  11;  3  T. 
R.,  488  n;  2  Strange,  1172;  2  Vern.,  545;  2  P.  Wms.. 
426;  4  T.  R..  39;  3  T.  R.,  484;  1  ^es.,  Jun.,  174;  1 
Inst,,  188  a  &  72 ;  Cowp.,  304,  305;  2  Eq.  Cas.,  Abr., 
345  a ;  9  Mod.,  159. 

THIS  was  an  action  of  ejectment  brought  to 
recover  the  undivided  one  fourth  part  of 
a  house  and  lot  in  the  first  ward  of  the  city  of 
New  York.  The  cause  was  tried  at  the  last 
sittings,  and  a  verdict  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  upon  the 
following  case  : 

Peter  Praa  was  seized  in  fee  of  the  premises, 
and  by  his  will,  dated  51  h  August,  1739,  de- 
vised as  follows  :  "  I  devise  to  my  daughter, 
Christiana  Provoost,  the  dwelling-house  and 
ground  she  now  lives  on,  to  hold  the  said 
house  and  ground  for  and  during  the  term  of 
her  life  ;  and  immediately  after  her  death,  I 
give  the  same  unto  and  among  all  and  every 
such  child  and  children  as  the  said  Christiana 
shall  have  lawfully  begotten,  at  the  time  of 
her  death,  in  fee-simple,  equally  to  be  divided 
between  them,  share  and  share  alike." 

It  was  admitted  that  the  house  and  ground 
mentioned  in  the  devise  were  the  premises  in 
question,  and  that  the  defendants  were  in  pos- 
session. 

It  was  proved  that,  under  the  devise,  Chris- 
tiana continued  in  possession  until  her  death 
in  1798,  leaving  Jonathan  Provoost  her  only 
surviving  c,hild,  the  father  of  the  defendants, 
and  that  at  her  death  Jonathan  entered  into 
the  possession  of  the  premises,  and  remained 
in  possession  about  eight  years,  and  until  his 
death  ;  and  that  he,  by  his  last  will,  specifical- 
ly bequeathed  the  premises  to  his  heirs,  who 
entered  under  it  at  his  death.  Christiana  had 
four  children  by  her  husband,  David  Provoost, 
at  the  time  of  the  will,  and  at  the  death  of 
Peter  Praa  ;  and  one  of  them  (Catherine)  died 
intestate  before  her  mother,  leaving  the  lessors 
of  the  plaintiff  her  heirs-at-law. 

Upon  this  case,  the  point  raised  by  the 
plaintiff  was,  that  all  the  children  of  Chris- 
tiana were  entitled  to  a  proportional  part  of 
*the  premises,  and  that  their  representa-  [*62 
tives  are  now  entitled  to  it,  although  some  of 
the  children  died  before  Christiana. 

Mr.  D.  B.  Ogden,  for  the  plaintiff.  The 
children  of  Christiana  Provoost,  who  were 
living  at  the  death  of  Peter  Praa,  took  a  vest- 
ed remainder.  This  is  the  natural  and  obvious 
construction  of  the  will,  and  the  only  one  con- 
sistent with  the  evident  intent  of  the  testator. 
The  testator  gives  to  all  the  children  and  to 
each  child  its  proportional  part.  He  meant  to 
provide  for  C.  Provoost  and  her  issue  ;  and  all 
her  children,  whether  living  or  not,  would 
take  at  her  death,  the  remainder  being  vested 
at  the  death  of  the  testator. 

In  the  case  of  Wimple  v.  Fonda  (2  Johns. 
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Rep. ,  288)  such  a  devise  was  held  to  create  a 
vested  remainder. 

In  the  case  of  Cook  v.  Cook  (2  Vern.,  545)  it 
was  decided  that  the  words  "begotten"  and 
"  to  be  begotten,"  are  to  be  construed  the  same, 
and  that  though  there  was  only  one  child  liv- 
ing at  the  death  of  the  testator,  the  estate 
should  open  and  take  in  an  after-born  son. 

Mr,  T.  A.  Emmet,  contra.  The  question  is, 
whether  there  was  a  vested  or  a  contingent 
remainder.  It  was,  no  doubt,  the  intention  of 
the  testator,  to  provide  for  any  after-born 
children  of  C.  Provoost.  Where  there  is  any 
person,  in  esse,  capable  of  taking,  the  estate 
will  vest,  and  open  again  as  to  the  children 
after-born  ;  and  where  a  contingent  remainder 
is  limited  to  several  persons,  it  will  vest  in  the 
person  first  becoming  capable  of  taking,  and 
open  again  as  to  any  persons  becoming  capable 
during  the  continuance  of  the  particular  es- 
tate. (Cruise's  Dig.,  Tit.  16,  ch.  5,  sec.  11.) 
Yet  if  a  man  devise  land  to  the  children  of  I. 
S.,  no  children  born  after  the  death  of  the 
testator  can  take.  (Shep.  Touch.,  418,  436.) 
In  the  case  of  Wimple  v.  Fonda  there  was  a 
person  in  esse,  capable  of  taking  at  the  time  of 
the  devise.  Where  a  person  devised  land  to 
his  son  for  life,  and  after  his  death  to  his  son's 
children,  this  was  held  to  be  a  contingent  re- 
mainder in  fee.  (Goodright  v .  Dunham,  Doug., 
264.)  The  uncertainty  of  the  words  of  descrip- 
63*]  tion  will  *make  a  remainder  contingent. 
Here  the  word  "children"  is  itself  uncertain, 
and  that  uncertainty  is  increased  by  the  words 
"  lawfully  begotten  at  the  time  of  her  death." 
(2  Bos.  &  Pull.,  289  ;  Cro.  Eliz.,  630.)  It  was 
not  the  intention  of  the  testator  to  provide  for 
grandchildren  ;  and  grandchildren  cannot 
take  where  there  are  children  capable  of  tak- 
ing at  the  time.  (2  Vern.,  107.)  The  words 
"lawfully  begotten"  necessarily  qualify  the 
word  "children."  They  are  intended  to  ex- 
clude illegitimate  children,  and  the  true  sense 
and  construction  is,  such  lawfully  begotten 
children  as  C.  Provoost  shall  have  at  the  time 
of  her  death.  The  use  of  the  words  "  all  and 
every  such  child  and  children,"  evidently 
shows  that  the  testator  not  only  meant  such 
children  as  should  be  living  at  the  time  of  his 
death,  but  that  he  had  in  view  a  possible  sur- 
vivorship among  the  children. 

VAN  NESS,  J.  That  the  construction  given 
to  the  clause  of  the  will  by  the  counsel  for  the 
plaintiff  accords  with  the  intention  of  the  tes- 
tator, can  hardly  be  doubted  ;  and  the  onlv 
question  is,  whether  he  has  made  use  of  suf- 
ficient words  to  effectuate  his  intent. 

It  is  a  rule  in  the  construction  of  wills,  par- 
ticularly of  those  inartificially  and  obscurely 
drawn,  to  advert,  in  order  to  discover  the  in- 
tention of  the  testator,  to  his  situation  at  the 
time  of  making  the  will,  as  to  the  number  of, 
his  children,  the  different  kinds  of  property  of 
which  he  was  seized,  &c.  (6  Cruis.  Dig.,  158, 
and  the  cases  there  cited.)  When  this  will 
was  executed,  the  testator's  daughter  (Chris- 
tiana) had  four  children  ;  and  judging  from  the 
great  length  of  time  she  lived  after  the  date  of 
the  will,  the  testator  undoubtedly  supposed  it 
probable  that  she  might  have  several  more. 
His  intention  was,  and  such,  I  think,  is  a  fair 
construction  of  the  words  he  has  made  use  of, 
JOHNS.  REP.,  4. 


to  give  the  property  in  question  to  his  daughter 
during  her  life,  and  to  her  descendants  after 
her  death.  But  as  a  devise  of  the  remainder 
to  her  children  then  born  would  exclude  any 
children  she  might  afterwards  have,  he  has, 
by  the  terms  of  his  will,  endeavored  to  guard 
against  such  an  *cvent.  On  the  part  of  1*64 
the  lessors  of  the  plaintiff,  it  is  insisted  that 
upon  the  testator's  death  the  whole  estate 
vested  at  the  same  time ;  namely,  an  estate  for 
life  in  his  daughter,  and  a  remainder  in  fee  in 
her  children  then  living  ;  and  that,  in  case 
Christiana  should  have  borne  any  other  child 
or  children  after  the  date  of  the  will,  that  the 
estate  in  remainder  would  open  for  the  purpose 
of  letting  in  "  such  child  or  children"  for  their 
share.  On  the  part  of  the  defendants,  it  is 
admitted  that,  upon  the  death  of  the  testator, 
Christiana  took  an  estate  for  life ;  but  it  is 
contended  that  the  remainder  was  contingent, 
and  did  not  vest  until  her  death  ;  and  that  then 
it  went  to  her  surviving  child,  under  whom 
the  defendants  claim. 

This  latter  construction  of  the  will  is  ex- 
tremely harsh,  and  opposed  not  only  to  the 
justice  of  the  case,  but,  in  my  opinion,  to  the 
manifest  intention  of  the  devisor.  The  effect 
of  it  would  be  to  exclude  the  grandchildren 
of  Christiana  altogether  ;  and  it  ought,  there- 
fore not  to  be  allowed,  unless  the  words  of  the 
devise  admit  of  no  other  reasonable  interpreta- 
tion. I  think  the  devise  does  admit  of 
another  construction,  and  one  perfectly  war- 
ranted by  the  words  in  which  it  is  expressed. 

The  word  "  begotton  "  is  here  used  as  syn- 
onymous with  the  word  "  borne,"  and,  .substi- 
tuting the  latter  word,  the  will  would  read 
thus:  "Such  child  or  children  as  the  said 
Christiana  shall  have  lawfully  borne  at  the 
time  of  her  death."  These  latter  words,  "at 
the  time  of  her  death,"  evidently  signify  the 
same  as  "  in  her  lifetime."  If  the  words  "at 
the  time  of  her  death,"  in  the  will,  be  taken 
in  the  sense  here  stated,  and  the  words  "  shall 
have  begotten,"  be  considered  as  a  verb  in  the 
future  tense,  the  result  will  be  the  same  ;  the 
devise  will  then  read  thus:  "Such  child  or 
children  as  the  said  Christiana  shall  have  law- 
fully begotton  (or  borne)  in  her  lifetime."  The 
word  "  begotten,"  in  this  view  of  the  case,  is 
indeed,  liable  to  some  criticism,  but  the  sense 
in  which  the  testator  has  here  used  it  cannot 
be  misapprehended.  In  adopting  this  inter- 
pretation, I  cannot  perceive  that  any  violence 
is  done  to  the  words  of  *the  will  itself  ;  [*6o 
the  whole  of  which,  on  the  contrary,  is  thus 
rendered  plain  and  intelligible,  every  presump- 
tion of  a  limitation  in  favor  of  the  surviving 
heirs  is  repelled,  and  the  clear  intent  of  the 
testator  effectuated. 

The  result  of  this  construction  is,  that,  upon 
the  decease  of  the  devisor,  Christiana  took  an 
estate  for  life,  and  her  four  children,  then  liv- 
ing, took  a  vested  remainder  in  fee ;  and,  in 
case  there  had  been  any  after-born  child  or 
children  of  Christiana,  the  remainder  would 
have  opened  for  their  benefit,  so  that  the 
property,  in  the  language  of  the  will,  might  be 
equally  divided  between  them,  share  and  share 
alike. 

To  give  effect  to  the  construction  set  up  on 
the  part  of  the  defendants,  we  are  compelled 
to  add  to  the  devise  the  word  "surviving," 
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and  to  read  it  thus :  such  surviving  child  or 
children  as  she  may  huve  lawfully  begotten, 
at  the  time  of  her  death.  This  would  make 
the  remainder  contingent,  because  of  the  un- 
certainty of  the  person  who  is  to  take  ;  as  it 
was  unknown  which,  or  whether  any  of  the 
children  of  Chistiana,  would  survive  her.  But 
it  is  an  established  rule,  that  the  court  never 
construes  a  limitation  into  an  executory  devise, 
when  it  may  take  effect  as  a  remainder,  or  a 
remainder  to  be  contingent,  when  it  can  be 
taken  to  be  vested.  (GCruis.  Dig.,  444,  sec.  11; 
3  Term  Rep.,  488,  Icesv.  Legg,  note.) 

This  rule  applies  with  peculiar  force  to  the 
present  case,  and  greatly  increases  my  repug- 
nance to  the  construction  insisted  upon  by  the 
defendants.  Here,  consistently  with  the  terms 
of  the  will,  it  may  be  so  construed  as  to  give  to 
the  children  of  Christiana,  born  at  the  date  of 
the  will,  a  vested  remainder.  And  can  there 
be  any  hesitation,  in  furtherance  of  the  intent, 
to  adopt  such  a  construction,  more  especially, 
when  the  rights  of  the  grandchildren  are  saved 
thereby,  who  would  otherwise  be  entirely  ex- 
cluded ? 

In  Gates,  ex  dem.  Hatterly,  v.  Jackson  (2  Str., 
1172),  the  devise  was  to  the  wife  for  life,  and 
after  her  death  to  her  daughter  Isabella, 
and  her  children  on  her  body  begotten, 
or  to  be  begotten,  and  their  heirs  in 
<JO*]  fee.  Isabella,  *the  daughter,  at  the 
time  of  making  the  will,  had  one  daughter, 
and  afterwards  two  sons  and  another  daughter, 
all  of  whom  she  survived.  It  was  held  that 
Isabella  took  as  joint  tenant  with  all  her  chil- 
dren, as  well  that  born  at  the  time  of  mak- 
ing the  will  as  those  born  afterwards  ;  and 
that  it  was  no  objection  to  the  vesting  of  the 
estate  in  the  children,  because  it  commenced 
at  different  times.  The  words  "to  be  begot- 
ten," used  in  this  case,  do  not  distinguish  it 
from  the  one  under  consideration  ;  because 
"begotten  "  and  "  to  be  begotten,"  in  the  con- 
struction of  wills  and  settlements,  signify  the 
same  thing.  This  has  been  frequently  so  de- 
cided. (Cook  v.  Cook,  2  Ver.,  545  ;  2  P.  Wms, 
426,  Hunt  v.  Ireland.)  In  the  case  of  Doe,  ex 
dem.  Willis  et  al,  v.  Martin  (4  Term  Rep.,  39), 
the  lands,  by  a  marriage  settlement,  were  con- 
veyed to  trustees,  to  the  use  of  the  wife  for 
life  ;  remainder  to  the  use  of  the  husband  for 
life,  remainder  to  the  use  of  the  children  of 
the  marriage,  or  such  of  them,  &c..  as  the  hus- 
band and  wife  should  appoint  ;  and,  for  the 
want  of  such  appointment,  to  the  use  of  every 
the  child  or  children  equally  in  fee.  There 
were  several  children  of  the  marriage,  and  no 
valid  appointment  having  been  made,  it  was 
held  that  all  the  children  took  a  vested  and 
not  a  contingent  remainder.  But  the  case  of 
Doe  v.  Perry n  (8  Term  Rep.,  484)  is,  perhaps, 
more  exactly  in  point,  though  I  think  it  a 
stronger  case  than  the  present.  There  the 
devise  was  to  the  niece  of  the  testator,  then  a 
feme  corert,  for  life  ;  remainder  to  trustees,  to 
preserve  contingent  remainders  ;  remainder  to 
all  and  every  the  children  of  the  niece,  begot- 
ten, or  to  be  begotten  on  her  body,  and  their 
heirs,  to  be  equally  divided  between  them, 
with  divers  other  remainders,  for  default  of 
issue  of  the  niece.  The  niece  had  no  issue 
till  after  the  death  of  the  testator,  and  then 
.she  had  three  children.  It  was  held,  notwith- 
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standing,  that  the  estate  vested  on  the  birth  of 
the  first  child  of  the  neice,  and  that  it  after- 
wards opened  for  the  benefit  of  the  children 
subsequently  born.  The  reasoning  of  Buller, 
«/.,  in  this  case  is  very  forcible.  He  says: 
"  But  if  this  (the  estate)  were  held  not  to  vcM 
till  the  death  *of  the  parents,  this  incon-[*07 
venience  would  follow,  that  it  would  not  go 
to  grandchildren  ;  for  if  a  child  were  born, 
who  died  in  the  lifetime  of  his  parents,  leaving 
issue,  such  grandchild  could  not  take,  which 
could  not  be  supposed  to  the  intention  of  the 
devisor."  In  the  case  before  us,  the  estate/ in 
remainder  vested  immediately  upon  the  death 
of  the  testator,  Christiana  having  four  children 
then  living  ;  and  nothing  had  occurred  since 
to  devest  it,  for  there  was  not  even  the  birth 
of  another  child.  (See,  also,  the  cases  of  Ives 
v.  Legg,  and,  particularly,  1  Ves.,  Jun.,  174, 
Cunningham  v.  Moody  ;  1  Inst.,  188  a.,  Har. 
&  Butt.,  note  72,  tit.  Tenants  in  Common.) 
Some  of  these  cases  arose  upon  deeds,  but  the 
same  rule  prevails  in  the  construction  of  wills. 
A  devise  of  land  operates  as  an  appointment 
to  uses,  in  nature  of  a  legal  conveyance. 
(Cowper,  304,  805,  Hogan  v.  Jackson.') 

I  am  of  opinion,  therefore,  that  the  inten- 
tion of  the  testator,  as  fairly  deducibie  from 
the  will,  was,  after  the  death  of  his  daughter 
Christiana,  to  give  this  property  to  all  her 
children,  born,  or  to  be  born  after  the  date  of 
the  will  ;  that  the  children,  upon  the  death 
of  the  testator,  took  a  vested  remainder,  and, 
consequently,  that  the  plaintiff  is  entitled  to 
judgment  for  an  undivided  fourth  part  of  the 
premises  in  question. 

KENT,  Ch.  J.,  THOMPSON,  and  YATES,  JJ., 
were  of  the  same  opinion. 

SPENCER,  J.  Peter  Praa  was  seized  in  fee 
of  the  premises  in  question,  which  he  devised 
as  follows:  "  Item — I  give  and  bequeath  unto 
my  daughter  Christiana  Provoost.the  dwelling- 
house  and  grounds  she  now  lives  on,  to  hold 
the  said  house  and  ground  for  and  during  the 
term  of  her  life,and  immediately  after  the  death 
of  the  said  Christiana,  I  give  the  above  devised 
premises  unto  and  among  all  and  every  such 
child  and  children  as  the  said  Christiana  Pro- 
voost  shall  have,  lawfully  begotten  at  the  time 
of  her  death,  in  fee-simple,  equally  to  be  di- 
vided between  them,  share  and  share  alike.'7 
*Under  this  devise,  Christiana  continued  [*G8 
in  possession  until  her  death  in  the  year  1798, 
leaving  Jonathan  Provoost  her  only  surviving 
child,  and  father  of  the  defendants  ;  and  who 
on  her  death  entered  into  possession,  and  con- 
tinued therein  until  his  death,  prior  to  which 
he  specifically  devised  the  same,  and  the 
devisors  entered. 

Christiana  Provoost  had  four  children  by  her 
husband,  David  Provoost,  at  the  time  Peter 
Praa  made  his  will,  and  at  the  time  of  his 
death  :  and  one  of  them,  Catharine,  died  be- 
fore her  mother,  leaving  the  lessors  of  the 
plaintiff  her  heirs. 

Is  the  remainder  devised  after  the  determina- 
tion of  the  life  estate,  vested  or  contingent  ? 
If  it  be  of  the  former  kind,  then  it  was  capa- 
ble of  alienation,  or  descent  ;  if  of  the  latter, 
then  the  ancestor  of  the  lessors,  not  being  in 
esse,  at  the  determination  of  the  particular 
estate,  took  nothing  by  the  devise.  After  the 
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fullest  consideration  given  to  this  question, my 
opinion  is,  that  the  remainder  is  contingent, 
and  that  none  of  the  children  of  Christiana 
took  anything  by  the  devise,  unless  living  at 
her  death.  The  devise  is  clearly  contingent, 
as  to  the  children  who  might  be  born  of 
Christiana  after  the  devise  ;  but  that  circum- 
stance, I  admit,  does  not  give  a  decisive  char- 
acter to  the  remainder,  with  respect  to  those 
who  were  in  esse  at  the  time  ;  for  it  is  well 
settled  that  a  vested  remainder  is  subject  to 
open  on  the  birth  of  children,  or  the  happening 
of  events  designated  by  the  devisor. 

There  are  no  cases  precisely  parallel  to  the 
present ;  and  I  say,  in  the  language  of  Lord 
Chief  Justice  Wilmot,  that  cases  upon  wills 
have  no  great  weight,  unless  they  are  exactly 
to  the  very  point,  and  similar  in  every  respect 
to  the  case  before  the  court.  I  am  ready  to 
admit  that  the  leaning  of  courts,  if  courts 
ought  to  lean,  should  be  in  favor  of  vested  re- 
mainders. But  if  this  doctrine  be  carried  too 
far,  we  should  not  only  distort  and  violate  the 
words  employed  by  devisors  as  signs  of  their 
ideas,  but  we  should  obliterate  from  our  books 
all  traces  of  distinction  between  vested  and 
contingent  remainders.  The  law  benignly 
69*]  supposes  that  *wills  are  made  in  extremis; 
it  does  not,  therefore,  exact  the  same  technical 
nicety  in  wills  as  in  deeds  ;  but  the  rule  is,  to 
read  the  will,  and  by  its  language  and  its  evi- 
dent intention,  to  collect  its  sense  and  mean- 
ing, and  then  to  carry  that  intention  into  effect, 
if  consistently  with  the  rules  of  law  it  can  be 
done.  In  interpreting  this  will  I  conceive  it 
my  duty  so  to  construe  it  as  to  avoid  absurdi- 
ties, and  to  pay  particular  attention  to  the  state 
of  things  when  it  was  made.  The  devisor  had 
a  daughter  then  married,  who  had  four  chil- 
dren; he  contemplated  the  probability  or  possi- 
bility that  this  daughter  might  have  other 
children,  that  her  husband  might  die,  and  that 
she  might  have  illegitimate  children  ;  he  con- 
templated, also,  the  possibility,  that  of  the 
four  grandchildren  then  living,  some  of  them 
might  die  before  their  mother.  I  say,  all  these 
events  were  contemplated  by  the  testator,  be- 
cause the  will  evidently  points  to  them  all. 
The  remainder  is  not  devised  to  such  children 
as  Christiana  should  have,  but  to  such  child 
and  children  as  she  should  have,  clearly  indi- 
cating that  it  entered  into  his  intention,  that  if 
by  death  there  should  be  but  one  surviving 
child,  then  the  remainder  should  go  to  that 
one.  The  remainder  is  given,  not  only  to  such 
child  and  children  as  Christiana  should  have, 
but  to  such  child  and  children  as  she  should 
have  lawfully  begotten  ;  thus  clearly  manifest- 
ing an  intention  to  exclude  illegitimate  chil- 
dren, and  admitting  the  possibility  that  she 
might  have  such.  And  then,  as  I  read  the 
devise,  the  remainder  is  given  to  such  legiti- 
mate child  or  children  as  Christiana  shall  have 
at  the  time  of  her  death  ;  or,  in  other  words, 
to  such  legitimate  children  of  Christiana  as 
shall  be  living  at  the  time  of  her  death.  In 
common  parlance,  "having  children,"  when 
applied  to  any  particular  period,  denotes 
children  living.  If  it  had  been  asked  of 
Christiana  just  before  her  death,  "how  many 
children  have  you  ?"  The  answer  would  have 
been,  "  three."  Had  the  querist  wished  to 
have  known  more,  and  to  have  ascertained  how 
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many  children  she  had  borne,  he  would  have 
put  a  different  question  by  asking,  "  how 
many  children  have  you  had  V"  To~maintain 
that  the  devisor  meant  to  give  the  *re-  [*7O 
mainder  to  all  the  children  that  should  be  born 
of  Christiana,  without  reference  to  their  being 
living  at  the  time  of  her  death,  and  without 
making  that  the  contingency,  leads  to  great 
absurdities  ;  it  supposes  that  the  testator  con- 
sidered her  capable  of  begetting  children,  a 
quality  not  attributable  to  females ;  and  the 
testator  must  be  presumed  either  to  have  in- 
troduced the  words  "  at  the  time  of  her 
death,"  without  any  meaning,  or  to  have 
meant  to  exclude  from  inheriting  those  chil- 
dren which  she  might  beget  after  her  death.  If 
meaning  is  to  be  given  to  the  words  "  at  the 
time  of  her  death/'  it  appears  to  me  impossible 
to  give  them  any  other  construction  than  to 
consider  it  an  epoch,  by  which  the  testator 
meant  something  ;  and  by  referring  this  back 
to  such  child  and  children  as  his  daughter 
should  have,  evidently  means  such  as  she 
should  have  living  at  the  time  of  her  death. 

I  can  never  agree  to  reject  words  employed 
in  a  will  when  they  can  have  a  sense  and 
operation  ;  and  much  less  can  I  agree  to  con- 
strue words  in  such  a  manner  as  to  produce 
absurdity,  and  make  a  testator  speak  nonsense. 
We  have  no  right  fancifully  to  substitute  one 
mode  of  expression  for  another.  We  have  no 
right  to  make  a  new  will,  but  can  only  ex- 
pound it  upon  known  rules  of  construction, 
without  violating  the  plain  and  obvious  intent 
of  the  devisor.  (2  Eq.  Cas.  Abr.,  345,  A,  4;  9 
Mod.,  159.) 

The  case  of  Doe  v.  Perryn  (3  Term  Rep. , 
484)  is  supposed  to  bear  strongly  on  this  case. 
But  it  is  very  distinguishable  from  it.  There 
the  devise  was  to  Dorothy  Comberbach  for 
life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  all  and  every 
the  children  of  Dorothy  Comberbach,  begot- 
ten or  to  be  begotten  on  her  body  by  J.  Com- 
berbach, and  their  heirs  forever,  to  be  equally 
divided  between  and  among  such  children. 
The  devisor  then  devised  over  the  estate  if 
Dorothy  died  without  issue.  Comberbach  and 
his  wife  had  no  issue  at  the  time  of  the  testa- 
tor's death  ;  they  had  three  children,  who  died 
without  issue  and  in  the  lifetime  of  their 
parents.  The  question  was  whether  any  interest 
vested  in  the  children  of  Dorothy.  It  was 
contended  that  if  the  children  of  Dorothy  took 
a  fee,  the  limitation  over  *took  effect  on  [*7 1 
the  failure  of  issue  of  Dorothy,  at  the  death 
of  the  survivor  of  Dorothy  and  her  husband. 
The  court  were  unanimously  of  opinion  that 
there  was  nothing  in  the  will  to  limit  the  de- 
vise to  such  children  as  were  living  at  the 
death  of  the  survivor  of  Dorothy  and  James  ; 
and  Ashhurst,  J.,  decides  that  case  on  this 
precise  point,  that  there  was  nothing  in  the 
will  to  show  that  the  devise  must  necessarily 
be  confined  to  children  living  at  the  decease  of 
their  parents. 

In  the  present  case  it  is  manifest  to  me  there 
are  such  words,  and  that  the  devisor's  intention 
is  clear  that  the  remainder  should  inure  to 
such  legitimate  children  only,  as  Christiana 
should  have  living  at  the  time  of  her  death. 
If  this  will  be  read  without  the  words  "  law- 
fully begotten,"  there  could  be  no  doubt ; 
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these  words  can  have  no  other  operation  than 
to  denote  the  intention  that  the  child  and 
children  the  testator  meant  to  provide  for 
should  be  legitimate. 

The  struggle  with  my  brethren  seems  to  be 
to  make  the  grandchildren  of  the  testator  also 
objects  of  the  devise,  and  to  give  such  a  con- 
struction to  the  will  so  as  not  to  exclude  the 
issue  of  the  child  of  Christiana  who  died  in 
her  lifetime.  Had  the  testator  denoted  an  in- 
tention to  provide  for  his  grandchildren,  I 
should  have  tried  very  hard  to  effectuate  that 
intent ;  but  I  see  no  such  intention  in  the  will. 
In  every  view  of  the  subject,  I  am  confirmed 
in  the  opinion  that  this  remainder  is  contin- 
gent and  that  as  the  event  on  which  the  inter- 
est of  the  lessor's  ancestor  depended  did*not 
happen  by  her  being  alive  on  the  death  of 
Christiana,  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  tlie  plaintiff. 

Distinguished— t  Edw.,  358. 

Cited  in- 12  Wend..  93 ;  15  Wend.,  618 ;  16  Wend., 
238 ;  25  Wend.,  153 ;  2  Denio,  19 ;  7  Paige,  548 ;  2  Sand. 
Ch.,  555 ;  35  N.  Y.,  168 ;  53  N.  Y.,  123 ;  62  N.  Y.,  552 , 
25  How.  Pr.,  200 ;  33  How.  Pr.,  299 ;  2  T.  &  C.,  187, 194; 
4  Sand.,  45. 


72*]  *HAMILTON  ET  AL.  v.  WILSON. 

Covenant  of  Seizin — Breach — RigJit  of  Action — 
Dencends  to  Representatives — Wften. 

In  an  action  for  a  breach  of  the  covenant  of  seisin 
in  a  deed,  biought  by  the  heirs  of  the  grantee  against 
the  grantor,  it  was  held  that  there  being  a  failure  of 
title,  the  covenant  was  broken  as  soon  as  it  was 
made,  and  the  grantee  hnd  an  immediate  and  per- 
fect right  of  action  in  his  lifetime,  which  went  to 
his  personal  representatives,  on  his  death,  and  did 
not  descend  to  his  heirs,  who  could  not,  therefore, 
maintain  the  action. 

Citations- Off.  of  Ex.,  65:  Com.  Dig.,  B,  13;  Bull. 
N.  P.,  158;  1  Vent.,  175,  176 ;  2  Lev.,  26;  Co.  Ent.,  111. 

THIS  was  an  action  of  covenant  brought  by 
the  plaintiffs,  as  heirs-at-law  of  James 
Hamilton,  deceased,  against  the  defendants. 
The  declaration  set  forth  a  deed  for  certain 
lands  in  the  military  tract,  made  and  executed 
by  the  defendant  to  James  Hamilton,  in  his 
lifetime,  bearing  date  the  7th  September,  1791. 
The  deed  was  in  the  usual  form,  containing 
the  covenant  of  seizin,  &c.  The  plaintiffs 
alleged  that  the  defendant,  at  the  time  of  the 
delivery  of  the  deed,  was  not  seized,  &c.,  and 
that  he  had  not  kept  his  covenant,  &c.  Plea, 
the  general  issue. 

A  motion  was  now  made  in  arrest  of  judg- 
ment, because  the  covenant  of  seisin  in  which 
the  breach  is  assigned  was  broken,  if  at  all, 
as  soon  as  it  was  made,  and  did  not  descend 
with  the  land  to  the  plaintiffs,  and  that  no 
action  can  be  maintained  by  the  heirs  of  the 
grantee,  but  the  action  must'be  brought  by  his 
personal  representatives.  (2  Johns.  Rep.,  1, 
Greenby  &  Kelltx/y  v.  Wilcockx.) 

The  cause  was  submitted  to  the  court  with- 
out argument. 

VAN  NESS,  «/.,  delivered  the  opinion  of  the 
court: 

The  breach  assisned  in  this  declaration  is 


.— Covenants  of   seisin — Interpretation    and 
effect. 
See  Greenby  v.  Wilcocks,  2  Johns.,  1,  and  note. 
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that  the  defendant  was  not  seized.  The 
covenant,  therefore,  was  broken  the  moment 
the  deed  was  executed  ;  and  the  ancestor  had 
a  perfect  right  of  action  for  damages  in  his. 
lifetime.  The  question  then  is,  whether,  upon 
his  death,  this  right  of  action  descended  to 
his  heirs,  or  to  his  personal  representatives. 

The  covenant  here  was  not  connected  with 
the  estate,  because,  as  no  estate  passed  by  the 
deed  to  the  ancestor,  none  descended  to  his 
heirs.  Real  covenants,  such  as  run  with  the 
land  only,  go  to  the  heir.  The  right  of  the 
ancestor  was  a  mere  right  of  action  for  a 
breach  of  the  covenant  in  his  lifetime,  which, 
upon  his  death,  belonged  exclusively  to  his 
personal  representatives,  and  the  damages  re- 
covered *in  such  cases  are  assets  in  their  [*73 
hands.  This  is  so  laid  down  by  Juntice  Dod- 
eridge.  (Off.  of  Ex.,  65.)  He  savs  :  "As  to 
covenants  touching  inheritances,  viz.,  the  as- 
surance of  lands,  or  enjoying  thereof  free  of 
incumbrances,  or  the  like,  if  the  covenant  be 
broken  in  the  testator's  lifetime,  I  think  clearly 
the  action  has  accrued  to  the  executor,  for  that 
his  testator  was  to  recover  damages  in  the 
action  of  covenant  for  that  breach,  and  being 
entitled  to  these  damages  as  principal,  and  not 
any  accessary  thing  in  that  action,  the  law  hath 
cast  that  action  upon  the  executor."  Baron 
Comyns  and  Buller  lay  down  the  same  rule 
for  law.  (Com.  Dig.,  tit.  Administration,  B, 
13;  Bull.  N.  P.,  158.)  The  case  of  Lucy  v. 
Levinyton  (I  Vent.,  175,  176  ;  S.  C  ,  2  Lev., 
26)  is  a  leading  authority  on  this  question. 
That  was  an  action  by  the  executor  upon  a 
covenant  for  quiet  enjoyment,  made  with  the 
covenantee,  his  heirs  and  assigns,  and  the 
breach  assigned  was,  that  the  plaintiff's  testa- 
tor was  evicted  in  his  lifetime.  Ventris  says: 
"  It  was  agreed  by  all  the  justices,  that,  though 
the  covenant  was  made  only  to  I.  S.,  his  heirs 
and  assigns,  and  though  it  was  an  estate  of  in- 
heritance, yet,  the  breach  being  in  the  lifetime 
of  the  testator,  the  executor  had  well  brought 
the  action  for  the  damages. "  Levinz,  however, 
gives  the  decision  of  the  court,  and  the  reasons 
upon  which  it  was  founded  more  at  large:  "  It 
was  resolved  by  the  court,  that  the  eviction 
being  to  the  testator,  he  cannot  have  an  heir 
or  assignee  of  this  land  ;  and  so  the  damages 
belong  to  the  executors,  though  not  named  in 
the  covenants,  for  they  represent  the  person  of 
the  testator."  That  the  true  reason  is  here 
given  why  the  damages  belonged  to  the  ex- 
ecutors, is  evident  from  this  consideration  ; 
the  testator  having  been  evicted  in  his  lifetime, 
on  account  of  the  failure  of  the  title  which  he 
derived  from  the  deed,  there  was  no  land  at 
his  death  to  which  the  covenant  could  attach, 
and  therefore,  fhe  covenant  could  not  descend 
to  the  heir.  It  is,  perhaps,  difficult  to  recon- 
cile this  principle  with  the  precedent  which  is 
to  be  found  in  *Coke's  Entries.  111.  [*74 
That  appears  to  have  been  a  suit  by  Barker, 
the  son  and  heir,  &c.,  against  Wiseman,  upon 
the  covenant  of  seisin,  by  the  defendant 
to  the  plaintiff's  ancestor,  his  heirs  and  assigns. 
The  plaintiff  had  judgment,  but  it  does  not 
appear  that  the  question  whether  the  heir  could 
maintain  the  suit  was  raised.  The  eviction  is 
stated  to  have  been  of  the  heir,  after  the  death 
of  the  ancestor,  who  entered  in  his  lifetime 
and  died  seized,  and  the  breach  is  alleged  to 
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have  been  to  the  heir,  and  that  was  the  ground 
of  action  for  the  damages.  Possibly  there 
may  have  been  some  special  circumstances  to 
take'that  case  out  of  the  general  rule,  which 
do  not.  appear  upon  the  record.  Some  dicta 
may  be  found,  which,  at  first  view,  would 
.seem  to  support  this  action  ;  but  when  criti- 
c-ally examined,  and  on  looking  at  the  cases 
referred  to  in  support  of  them,  it  will  be  found 
that  the  heir  cannot,  in  any  case,  maintain  an 
action  on  a  covenant  made  with  his  ancestor, 
for  the  breach  of  which  the  ancestor  had,  in 
his  lifetime,  a  perfect  right  to  prosecute. 

The  court  are,  therefore,  of  opinion  that  the 
judgment  ought  to  be  arrested. 

Judgment  arrested. 

Cited  in— 21  Wend.,  123 ;  3  Hill,  135 :  4  Paige,  583 ;  1 
N.  Y.,  513;  22  Hun,  437;  2  Barb.,  303;  2  Duer,  98; 
2  Rob.,  657 ;  98  U.  S.,  58. 


75*]  *JACKSON,  ex  dem.  FOLLIARD  and 
WALLACE, 

0. 
WRIGHT. 

Alien — Title  to  Real  Property — Death  Witlwut 
Issue — Treaty  of  1794 — Award  of  Onondaga 
Commissioners. 

N.,  a  native  of  Ireland,  emigrated  to  the  United 
States  in  1778,  or  1779.  In  1784  he  purchased  a  lot  of 
land  in  this  State,  and  in  1798  died  without  issue, 
leaving  a  brother  and  three  sisters  living  in  Ireland. 
In  1804  an  act  of  the  Legislature  was  passed,  vesting 
the  real  estate  of  which  N.  died  seized,  in  one  of  his 
sisters,  who  had  married  an  alien,  in  like  manner  as 
if  she  had  been  a  citizen,  at  the  death  of  N. 

In  an  action  of  ejectment,  brought  by  P.,  who 
claimed  a  moiety  of  the  lot,  pursuant  to  an  award 
of  the  Onondaga  commissioners  in  his  favor,  it  was 
held  that  N.,  having  emigrated  to  this  country  after 
the  Declaration  of  Independence,  was  to  be  consider- 
ed as  an  alien,  and  that  the  land  held  by  him  was,  by 
the  9th  article  of  the  Treaty  of  1794,  between  Great 
Britain  and  the  United  States,  vested  in  him  and  his 
heirs,  notwithstanding  they  were  aliens ;  and  that 
the  Act  of  the  Legislature  of  1804,  giving  the  whole 
of  his  real  estate  to  L.,  one  of  his  four  heirs,  in  ex- 
clusion of  the  rest,  being  contrary  to  the  treaty, 
was  inoperative ;  but  that  the  heirs,  not  having  en- 
tered their  dissent  to  the  award  of  the  commission- 
ers within  the  two  years  limited  by  the  act,  were  for- 
ever barred  and  concluded  by  that  award,  except 
L.,  who  was  &  feme  covert,  and  within  the  saving  of 
the  act,  there  being  no  saving  on  account  of  ab- 
sence from  the  State. 

Citation— Act  of  April  3d,  1804. 

THIS  was  an  action  of  ejectment,  for  an  un- 
divided moiety  of  lot  No.  12,  in  the  town 
of  Hector.  The  cause  was  tried  at  the  Seneca 
Circuit,  before  Mr.  Justice  Spencer,  the  27th 
June,  1808 ;  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court, 
on  the  following  case  : 

The  plaintiff  produced  in  evidence  an  award 
of  two  of  the  Onondaga  commissioners,  award- 
ing an  undivided  motety  of  the  lot  to  Wallace, 
on  the  12th  April,  1800,  which  ,was  duly  en- 
tered in  a  book,  filed  in  the  clerk's  office,  and 
to  which  award  no  dissent  was  entered.  The 
defendant  was  admitted  to  be  in  possession. 

The  defendant  then  gave  in  evidence  a  pat- 
ent to  Folliard,  dated  8th  July,  1790,  and  a 
deed  from  Folliard  to  Abraham  Nelson,  dated 
5th  August,  1784.  Nelson  left  Ireland  about 
the  year  1778,  or  1779,  for  the  United  States, 
and  died  about  the  year  1798,  in  New  York, 
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without  issue.  He  left  a  brother  and  three 
sisters,  living  in  Ireland,  who  are  aliens,  and 
still  alive.  Lydia,  one  of  the  sisters,  married 
John  Henry,  also  an  alien,  before  (he  death  of 
Abraham.  The  defendant  also  gave  in  evi- 
dence, an  act  of  the  Legislature  or  this  State, 
passed  3d  April,  1804,  for  the  relief  of  John 
Henry,  and  Lydia,  his  wife ;  and  by  which  it 
was  enacted  that  all  the  real  estate  of  which 
Abraham  Nelson  died  seized,  should  be  vested 
in  the  said  Lydia  and  her  heirs,  in  like  manner 
as  if  she  had  been  a  citizen  at  the  death  of  her 
brother. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover, the  verdict  was  *to  stand  ;  other-  [*7O 
wis'e,  it  was  to  be  set  aside,  and  a  nonsuit  en- 
tered. 

Mr.  Cody,  for  the  plaintiff.  Though  Lydia 
Henry  was  married,  yet,  her  husband  being 
an  alien,  she  must,  as  respects  this  case,  be  re- 
garded as  a  feme  sole.  (2  Vin.,  260.  273;  1 
Com.  Dig.,  96.)  The  husband  gained  no  in- 
terest in  right  of  his  wife.  Any  saving,  there- 
fore, in  the  act  relative  to  the  titles  in  Onon- 
daga County  (Rev.  Law*,  Vol.  II.,  p.  266),  of 
the  rights  of  married  women,  does  not  apply. 
By  that  act,  the  award  of  the  commissioners 
was  made  final  and  conclusive,  if  notice  of  a 
dissent  was  not  given  in  two  years  after  pro- 
nouncing the  award ;  and  as  no  such  dissent 
was  entered,  the  same  must  be  regarded  as 
conclusive  in  April,  1804,  to  which  time  the 
act  was  extended.  (Laws  of  N.  Y..  Vol.  III., 
p.  355,  504.)  The  commissioners  having  been 
appointed  by  the  people,  to  decide  upon  all 
titles  relative  to  lands  in  the  County  of  Onon- 
daga, were  authorized  to  determine  on  the 
rights  of  the  people,  as  well  as  private  per- 
sons ;  and  having  decided  on  the  title,  the  peo- 
ple are  concluded  by  their  award. 

Mr.  Henry,  contra.  The  patentee  trans- 
ferred his  right  to  Nelson  in  1794,  and  Nelson 
died  in  1798,  before  the  award,  so  that  he 
could  not  be  affected  by»the  award,  nor  any  of 
his  representatives,  who  are  within  the  saving 
clause  of  the  act.  The  plaintiff  in  ejectment 
must  always  recover  on  the  strength  of  his 
own  title ;  and  if  the  defendant  can  show  a 
subsisting  title  out  of  the  lessor,  it  is  enough  to 
defeat  his  recovery.  Now  Nelson  died  with- 
out issue,  and  all  his  next  collateral  kindred 
are  aliens,  so  that  the  property  escheated  to 
the  people  of  this  State,  for  want  of  persons 
capable  in  law  to  inherit.  If  so,  then  the  title 
is  in  the  people,  and  the  plaintiff  cannot  re- 
cover. No  office  was  necessary  in  this  case, 
for  wherever  a  right  becomes  vested  in  the 
sovereign,  by  operation  of  law,  as  by  descent, 
remainder  or  reverter,  or  by  escheat,  no  office 
is  necessary.  (6  Comyns,  63;  Prerog.,  D., 
70;  4  Co.,  58.) 

The  power  delegated  to  the  commissioners, 
to  decide  on  the  titles  to  lands  in  the  County 
of  Onondaga,  gave  them  no  authority  to  de- 
cide on  the  rights  of  the  people.  The  *act  [*77 
was  intended  merely  to  settle  the  disputes  be- 
tween private  persons.  By  the  10th  section  of 
the  act,  the  duty  of  the  commissioners,  in  re- 
gard to  the  rights  of  the  people,  is  precisely 
marked  out.  They  are  required  in  all  cases 
where  it  shall  appear  to  them  that  the  people 
or  some  other  persons,  other  than  any  of  (he 
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claimants,  are  entitled  to  the  lands,  to  cause  an 
entry  to  that  purpose  to  be  made  in  their 
books,  and  report  the  cases  to  the  Legislature. 

Again,  the  statute  of  limitations  in  England 
is  held  not  to  extend  to  the  crown,  unless  the 
king  is  expressly  mentioned.  Our  statute  is  a 
copy  from  the  English  statute.  By  parity  of 
reasoning,  the  limitation  in  the  act  relative  to 
the  lands  in  Onondaga  County  cannot  be  ex- 
tended to  the  people  unless  by  express  words. 
If,  on  the  death  of  Nelson,  the  right  ot  prop- 
erty vested  in  the  people  by  escheat,  that 
right  has  never  been  devested.  Should  it  be 
said  that  escheat  is  one  of  the  feudal  qualities 
of  land,  and  that  the  feudal  tenures  being  ab- 
ished  in  this  State,  the  doctrine  does  not  apply 
here,  it  may  be  answered,  that  though  the  •no- 
tion of  escheat  has  a  feudal  origin  in  England, 
yet  it  is  founded  on  a  principle  of  universal 
law,  that  whatever  does  not  belong  to  any  in- 
dividual becomes  the  property  of  the  sover- 
eign ;  for  it  is  the  policy  of  the  law  to  give  a 
determinate  owner  to  everything.  (2  Domat. 
356,  B,  1,  tit,  6,  sec.  3.) 

Though  an  office  should  be  thought  neces- 
sary, and  no  office  was  found,  yet  the  people 
having  an  inchoate  right  to  the  land,  a  person 
entering  would  be  an  intruder,  and  a  writ  of 
intrusion,  in  behalf  of  the  people,  might  issue. 
The  title  of  the  people  may  be  made  perfect 
by  an  inquisition,  and  the  defendant  has  a 
right  to  protect  himself  under  the  title  of  the 
people.  In  1804  the  award  of  the  commission- 
ers could  not  be  conclusive  against  the  people. 

By  the  Act  of  the  3d  April,  1804,  Lydia 
Henry  merely  acquired  the  character  of  a  citi- 
zen. A  capacity  to  take  real  estate  could  in- 
jure no  one ;  and  being  then  married,  she 
took  the  estate,  by  descent,  as  a  feme  covert.  A 
feme  covert  cannot  alienate  her  rights  by  a  mat- 
ter in  pai*.  She  cannot  act  without  her  hus- 
78*1  band.  If  &feme  sole,  being  a  *citizen  of 
this  State,  marries  an  alien,  still  the  husband 
'must  join  with  her  in  any  conveyance  of  her 
property.  The  court  ought  to  be  liberal  in  the 
construction  of  the  act,  so  as  to  extend  the 
proviso,  since  it  is  in  furtherance  of  jus- 
tice. 

Mr.  Cody,  in  reply.  Admitting  that  the 
right  was  in  the  people  by  escheat,  still  the 
people  are  estopped  by  the  award  of  the  com- 
missioners. The  commissioners,  being  ap- 
pointed by  the  people,  are  judges  of  their  own 
choice,  and  are  authorized  to  decided  on  their 
rights. 

The  disability  of  &feme  covert  does  not  arise 
from  the  marriage  simply,  but  from  the  rights 
acquired  by  the  husband  by  the  marriage. 
Now  an  nlien  has  no  rights  in  regard  to  lands, 
nor  can  ne  acquire  any  bv  marriage ;  as  it  re- 
spects the  estate  of  the  wife,  he  is  nobody. 

Again,  the  defendant,  not  pretending  any 
right,  ought  to  be  presumed  as  a  party  to  the 
award  of  the  commissioners.  Being  a  wrong- 
doer, he  ought  not  to  be  allowed  to  set  up  the 
right  of  another  to  protect  himself. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  having,  in  the 
first  instance,  made  out  a  sufficient  title  to  a 
moiety  of  the  premises  in  question,  by  the 
award  of  the  Onondaga  commissioners,  we  are 
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to  inquire  how  far  the  defense  relied  upon  has 
been  supported.  This  defense  is,  that  a  snh- 
siMinjj  title  has  been  shown  in  Lydia  Henrv, 
which  it  is  supposed  she  acquired  by  virtue  of 
the  Act  of  the  3d  April,  1804. 

The  Legislature,  probably,  passed  that  act 
upon  a  suggestion  that  the  Jot  in  question  had 
escheated  to  the  State,  on  the  ground  that 
Thomas  Nelson,  who  had  purchased  it  from 
Folliard,  left  none  but  alien  heirs ;  and  cer- 
tainly, without  being  aware  that  this  was  a 
case  coming  within  the  provision  of  the  Treaty 
of  Amity  and  Commerce  between  the  United 
States  and  Great  Britain,  concluded  in  1794. 
By  the  9th  article  of  that  treaty,  "it  is  agreed 
that  British  subjects,  *who  now  hold  [*7O 
lands  in  the  territories  of  the  United  States, 
and  American  citizens,  who  now  hold  lands  in 
the  dominions  of  his  majesty,  shall  continue  to 
hold  them  according  to  the  nature  and  tenure 
of  their  respective  estates,  and  titles  therein  ; 
and  may  grant,  sell,  or  demise  the  same  to 
whom  they  please,  in  like  manner  as  if  they 
were  natives  ;  and  that  neither  they  nor  their 
heirs  or  assigns,  so  far  as  may  respect  the  said 
lands,  and  the  legal  remedies  incident  thereto, 
shall  be  regarded  as  aliens." 

Thomas  Nelson,  it  appears,  emigrated  from 
Ireland,  where,  it  is  to  be  presumed,  he  was 
born,  to  the  United  States,  in  1779  ;  and  re- 
sided here  until  his  death,  in  1798.  Having 
emigrated  after  the  Declaration  of  our  Inde- 
pendence, he  must  be  regarded  as  an  alien,  un- 
less it  is  shown,  by  competent  proof,  that  he 
became  a  citizen  after  that  era  by  naturaliza- 
tion. But  that  fact  has  not  been  shown.  Nat- 
uralization is  matter  of  record,  and,  perhaps,- 
ought  never  to  be  presumed  ;  but  even  if  that 
were  allowable,  there  is  nothing  in  the  present 
case  to  authorize  such  a  presumption.  If  it 
were  necessary  to  give  an  opinion  as  to  the 
legal  effect  of  the  Act  of  1804,  we  might,  for 
the  purpose  of  upholding  the  title  thereby 
granted  to  Lydia  Henry,  infer  from  the  lan- 
guage adopted  therein,  that  Nelson  had  been 
permitted  to  purchase  and  hold  lands  in  this 
State,  by  some  of  the  many  acts  of  our  Legis- 
lature, by  which  such  permission  has  been 
given  to  aliens.  It  would,  however,  be  going 
too  far,  to  infer  from  this  that  he  had  also  been 
admitted  to  all  the  municipal  rights  enjoyed 
by  citizens  only. 

Nelson,  therefore,  must  be  deemed  to  have 
been  a  British  subject  in  1794;  and  it  appear- 
ing that  he  had  purchased  the  lands  in  ques- 
tion previously  to  that  period,  the  treaty  set- 
tled his  right  thereto,  and,  upon  bis  death,  it 
descended  to  his  heirs,  notwithstanding  they 
were  aliens.  The  intention  of  the  contracting 
parties  to  that  treaty  was,  that  the  citizens  and 
subjects  of  each  should  be  quieted  in  the  en- 
joyment of  their  estates,  in  the  same  manner 
as  if  they  and  their  heirs  had  been  native 
citizens. 

*The  case  states  that  Nelson,  when  he  [*8O 
died,  left  three  sisters  and  a  brother  living  in 
Ireland,  and  that  Lydia  Henry,  one  of  the  sis- 
ters, then  was,  and  still  is,  a  feme  covert. 
These  four  heirs,  therefore,  all  inherited  this 
property,  and  had  a  complete  vested  title  there- 
to on  the  death  of  Nelson  in  1798.  The  treaty 
is  the  paramount  law  ;  and  the  Act  of  1804, 
being  contrary  to  it,  inasmuch  as  it  gives  the 
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estate  to  one  of  the  four  heirs  in  exclusion  of 
the  rest,  is  inoperative. 

The  only  remaining  point  to  be  examined  is, 
whether  any  of  these  heirs  are  barred  of  their 
right  to  recover,  by  the  limitation  in  the  act 
for  the  appointment  of  the  Onondaga  com- 
missioners. No  dissent  from  the  award  has 
been  entered,  and  more  than  two  years  had 
elapsed  from  the  making  the  award  to  the 
commencement  of  this  suit ;  so  that  all  the 
heirs  would  be  barred,  were  it  not  that  the  act 
saves  the  rights  of  married  women.  This  saving 
extends  to  the  right  of  Lydia  Henry  only,  who 
was  &  feme  covert,  but  the  right  of  the  other  is 
gone,  as  absence  from  the  State  is  not  a  saving 
within  the  act. 

It  results,  therefore,  that  the  defendant  has 
shown  a  subsisting  title  in  Lydia  Henry  to  an 
undivided  fourth  part,  and  the  lessors  of  the 
plaintiff  are  entitled  to  recover  their  undivided 
eighth  part  of  the  lot  in  question. 

Judgment  accordingly. 

Cited  in— 9  Cow.,  669 ;  7  Wend.,  368 ;  28  N.  Y.,  39 ; 
28  Barb.,  657. 


81*]  *THOMPSON  v.  EB.  GREGORY. 

Grant  of  Land  —  Reservation  —  Exception  —  Exer- 
cise of  Right  —  Overflowing  Lands  —  Competency 
of  Witness  —  Evidence  —  Parol  License. 

Where  A  granted  86  acres  of  land  to  B,  reserving 
the  streams  of  water,  and  the  soil  under  them,  with 
the  right  of  erecting1  mill-dams,  and  all  such  part  of 
the  land  as  shall  be  overflowed  by  water  for  the  use 
of  mills  for  the  grantor,  and  B  sold  40  acres  of  the 
premises  to  C,  with  the  like  exceptions,  and  C 
erected  a  dam  on  his  part  of  the  land,  by  which  the 
land  of  B  was  overflowed,  it  was  held  that  until  A 
exercised  his  right,  and  erected  dams,  the  reserva- 
tion was  inoperative,  and,  if  considered  strictly  as 
an  exception,  would  be  void  for  uncertainty  ;  that 
an  action  on  the  case  by  B  against  C,  for  erecting  a 
dam  so  near  the  land  of  B  as  to  overflow  it,  was 
maintainable  ;  and  that  a  parol  permission  given  to 
C  by  A  was  no  defense  ;  that  the  right  reserved  by 
the  original  grantor,  being  an  incorporeal  heredita- 
ment, could  pass  only  by  deed  ;  and  were  it  other- 
wise, the  assignment  of  such  an  interest  since  the 
suatute  of  frauds  must  be  in  writing. 


was  an  action  on  the  case,  for  erecting 
JL  a  dam  across  a  stream  of  water  running 
through  the  land  of  the  plaintiff,  situate  in  the 
manor  of  Rensselaer,  and  so  near  the  land  of 
the  plaintiff  that  it  was  thereby  overflowed.  At 
the  trial  of  the  cause  the  following  facts  ap- 
peared :  The  plaintiff  was  in  possession  of  land 
through  which  the  stream  ran,  which  was  ad- 
mitted to  be  an  ancient  stream,  and  in  1802 
the  defendant  erected  a  back-mill  and  dam  be- 
low the  possession  of  the  plaintiff.  The  plaint- 
iff's land  every  season  was  overflowed  by  the 
stream,  at  high  water,  before  the  dam  was 
built  ;  and  the  dam  erected  by  the  defendant 
prevented  the  water  from  running  off  the 
plaintiff's  land  as  soon  as  formerly,  and  there- 
by destroying  its  use  as  meadow.  About  nine 
acres  of  the  plaintiff's  land  was  thus  over- 
flowed. 

The  defendant  gave  in  evidence  a  lease, 
dated  7th  January,  1797,  from  the  proprietor 
of  the  manor  to  one  Joshua  Griggs,  which  in- 
cluded the  premises  of  the  plaintiff,  and  also 
those  of  the  defendant,  where  the  back-mill 
and  dam  were  erected.  The  lease  contained 
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about  86  acres,  40  acres  of  which  were,  on  the 
21st  March,  1806,  assigned  by  Griggs  to  one 
Stephen  Gregory,  and  they  included  the  land 
whereon  the  mill  and  dam  were  erected.  The 
defendant  held  his  premises  by  a  parol  agree- 
ment under  Stephen  Gregory.  The  lease  to 
Griggs  contained  the  following  exception — 
"excepting,  and  reserving  out  of  the  grant, 
unto  the  grantor,  his  heirs  and  assigns,  all 
mines,  &c.,  and  all  streams  and  runs  of  water 
upon  the  premises,  with  the  soil  under  the 
same,  and  the  right  and  privilege  of  erecting 
upon  any  part  of  the  premises,  mills  and 
dams,  &c.,  for  the  use  of  the  grantor,  &c.,  and 
also  such  part  of  the  said  land  as  may,  by  the 
said  dams,  be  overflowed  with  water,  &c., 
and  also  free  ingress,  &c.,  for  the  purposes  of, 
•fee.,  the  grantor,  his  heirs  and  assigns,  mak- 
ing a  due  abatement  in  *rent  for  the  lands  [*82 
which  he  shall  so  use  and  occupy."  The  de- 
fendant contended  that  the  lands  of  the  plaint- 
iff thus  overflowed  were  included  in  the  ex- 
ception and  did  not  pass  by  the  grant,  and 
that  the  plaintiff  could  not  bring  the  action  ; 
but  the  objection  was  overruled.  The  defend- 
ant then  offered  to  prove,  by  Stephen  Gregory, 
that  the  defendant  erected  the  mill  and  dam 
by  permission  of  the  original  grantor,  and  the 
witness,  on  being  examined  as  to  his  interest, 
said  that  the  fee  of  the  land  on  which  the  mill 
and  dam  were  erected  was  still  in  him,  but 
that  the  defendant  entered  under  a  parol  con- 
tract with  him,  for  the  purchase  of  the  land, 
and  built  the  mill  and  dam  thereon.  The  wit- 
ness, being  objected  to  as  interested,  was  re- 
jected ;  but  the  plaintiff  offered  to  admit  anv 
permission  in  writing  from  the  grantor.  The 
witness  then  offered  a  release  of  his  right  to 
the  premises  in  the  possession  of  the  defend- 
ant under  the  parol  contract,  and  on  which 
the  mill  and  dam  stood,  and  which  release  the 
defendant  was  ready  to  accept.  The  witness 
was  still  rejected  as  incompetent,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $81.08 
damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  a  case,  containing  the  above  facts,  was 
submitted  to  the  court  without  argument. 

Per  Curiam.  This  case  is  submitted  without 
argument,  and  the  counsel  for  the  defendant 
has  stated  several  points,  as  reasons  for  setting 
aside  the  verdict,  and  awarding  a  new  trial. 

1.  It  is  contended  that  the  plaintiff  had  no 
interest  in  the  lands  overflowed  by  the  mill- 
dam,  as  they  were  embraced  by  the  exception 
or  reservation  contained  in  the  original  lease 
to  Griggs,  The  lease  excepts  and  reserves  all 
streams,  and  the  soil  under  them,  with  the 
right  to  erect  mills  and  mill-dams,  arid  it  then 
excepts  and  reserves  the  land  which  may  be 
overflowed  in  consequence  of  such  dams.  But 
until  the  grantor  has  exercised  his  right  to 
erect  mills  and  mill-dams,  it  cannot  be  ascer- 
tained what  *lands  will  be  overflowed,  [*83 
and  the  reservation  is,  in  the  mean  time,  in- 
operative, and,  considered  strictly  as  an  excep- 
tion in  the  deed,  it  is  void  for  uncertainty.  It 
must  be  construed  in  relation  to  the  subject 
matter,  and  it  is  like  the  right  to  erect  mills, 
and  to  have  ingress  to  them,  the  reservation 
only  of  a  right  to  use  the  lands  so  conveyed, 
for  such  a  specific  purpose.  The  direct  in- 
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terest  in  the  soil,  in  the  mean  time,  passed  by 
the  deed  ;  and  the  plaintiff  can  well  maintain 
the  present  action,  so  far  as  respects  his  interest 
in  the  premises. 

2.  The  next,  and  the  principal  point  in  the 
case,  relates  to  the  matter  set  up  as  a  defense, 
«ud  to  the  competency  of  the  witness  who 
was  offered  to  prove  it.  The  defense  was  that 
the  mill  and  mill-dam  were  erected  by  permis- 
M'OII  of  Stephen  Van  Rensselaer,  the  original 
grantor,  and  Stephen  Gregory  who  offered  as 
A  witness  to  prove  this  permission.  He  was 
objected  to,  and  rejected  ;  but  the  plaintiff,  at 
the  same  time,  offered  to  admit  in  evidence 
any  permission  in  writing  from  the  grantor.  It 
is  not  necessary  to  examine  whether  the  wit- 
ness was,  or  was  not  competent,  because,  as- 
suming him  to  have  been  so,  his  testimony 
would  have  been  of  no  avail,  since  the  right 
in  question  could  not  pass  by  parol.  The  right 
reserved  by  the  lease  to  the  grantor,  and  his 
leirs  and  assigns,  to  erect  mills,  or  mill-dams, 
•was  an  incorporeal  hereditament.  It  was  not 
the  land  itself,  but  a  right  annexed  to  it,  and 
it  could  only  pass  by  grant.  The  appropriate 
subject  matter  of  grants  is  these  incorporeal 
rights,  of  which  livery  cannot  be  had,  and  a 
grant  is,  in  general,  good  only  by  deed.  This 
was  the  rule  of  the  common  law  ;  and  were  it 
•otherwise,  no  such  interest  could  be  assigned 
or  granted,  without  writing,  according  to  the 
•express  provision  of  the  statute  of  frauds.  The 
•court  are  of  opinion,  therefore,  that  the  mo- 
tion on  the  part  of  the  defendant  be  denied. 

Rule  refused. 

Cited  in— 9  Cow.,  282  ;  2  Wend.,  524 ;  11  Wend.,  36  ; 
15  Wend.,  391 ;  1  Keyes,  418 ;  7  Barb.,  79  ;  45  Barb., 
248 ;  1  Abb.  App.  Dec.,  47 ;  1  Abb.  N.  8.,  299 ;  1  Rob., 
277 ;  4  How.  (U.  S.),  375,  376 ;  107  Mass.,  322. 


84*]  *D.  THORNE  AND  W.  THORNE 
DEAS. 

Joint  Owners — Nonfeasance — Consideration — 
Agent. 

Where  A  and  B  were  joint  owners  of  a  vessel,  and 
A  voluntarily  undertook  to  get  the  vessel  insured, 
but  neglected  to  do  so,  and  the  vessel  was  lost,  it 
was  held  that  no  action  would  lie  against  A  for  the 
nonperf  ormance  of  his  promise,  though  B  sustained 
a  damage  by  the  nonfeasance,  there  being  no  con- 
sideration for  the  promise ;  but  a  factor  or  com- 
mercial agent,  who  is  entitled  to  a  commission,  will 
be  answerable  for  not  executing  an  order  to  insure^ 

Citations— 3  Inst.,  27,  11 ;  Year  Bk.,  2  Hen.  IV.,  3 
h.,  11  Hen.  IV.,  33  a;  Brooke  Action  sur  U  case, 
pi.,  40,  7.  6;  3  Hen.  VI.,  36  h  ;  2  Ld.  Raym.,  909;  14 
Hen.  VI.,  18  h,  pi.,  58;  19  Hen.  VI.,  49  a,  pi.  5;  20 
Hen.  VI.,  34  a,  pi.  4 ;  2  Hen.  VII.,  11,  pi.  9 ;  21  Hen. 
VII..  41  a,  pi.  6# ;  1  Esp.  Rep.,  75 ;  2  K  R.,  188 ;  7  T. 
R.,  157 :  Malyne,  81 ;  Beawes,  44. 

THIS  was  an  action  on  the  case,  for  a  non- 
feasance  in  not  causing  insurance  to  be 
made  on  a  certain  vessel,  called  the  Sea  Nymph, 


on  a  voyage  from  New  York  to  Camden,  in 
North  Carolina. 

The  plaintiffs  were  copartners  in  trade,  and 
joint  owners  of  one  moiety  of  a  brig  called  the 
Sea  Nymph,  and  the  defendant  was  sole 
owner  of  the  other  moiety  of  the  same  ves-rl. 
The  brig  sailed  in  ballast  the  1st  December, 
1804,  on  a  voyage  to  Camden,  in  North  Caro- 
lina, with  William  Thome,  one  of  the  plaint- 
iffs, on  board,  and  was  to  proceed  from  that 
place  to  Europe  or  the  West  Indias.  The 
plaintiffs  and  defendant  were  interested  in  the 
voyage,  in  proportion  to  their  respective  in- 
terests in  the  vessel.  On  the  day  the  vessel 
sailed  a  conversation  took  place  between  Will- 
iam Thome,  one  of  the  plaintiffs,  and  the  de- 
fendant, relative  to  the  insurance  of  the  ves- 
sel, in  which  W.  Thorne  requested  the  de- 
fendant that  insurance  might  be  made ;  to 
which  the  defendant  replied  "that  he  (Thorne) 
might  make  himself  perfectly  easy  on  the  sub- 
ject, for  that  the  same  should  be  done." 
About  ten  days  after  the  departure  of  the 
vessel  on  her  voyage,  the  defendant  said  to 
Daniel  Thorne,  one  of  the  plaintiffs,  "Well, 
we  have  saved  the  insurance  on  the  brig."  D. 
Thorne,  asked,  "  How  so  ?  Or  whether  the  de- 
fendant had  heard  of  her  arrival  ?"  To  which 
the  defendant  answered,  "No;  but  that,  from 
the  winds,  he  presumed  that  she  had  arrived, 
and  that  he  had  not  yet  effected  any  insur- 
ance." On  this  D.  Thorne  expressed  his  sur- 
prise, and  observed  "  that  he  supposed  that 
the  insurance  had  been  effected  immediately, by 
the  defendant,  according  to  his  promise,  other- 
wise he  would  have  had  it  done  himself  ;  and 
that,  if  the  defendant  would  not  have  the  in- 
surance immediately  made,  he  would  have  it 
effected."  The  defendant  replied  that  "he  (D. 
Thorne)  might  make  himself  easy,  for  he  would 
*that  day  apply  to  the  insurance  offices,  [*85 
and  have  it  done." 

The  vessel  was  wrecked  on  the  21st  Decem- 
ber, on  the  coast  of  North  Carolina.  No  in- 
surance had  been  effected.  No  abandonment 
was  made  to  the  defendant  by  the  plaintiffs. 

The  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  promise  was  without  con- 
sideration and  void  ;  and  that,  if  the  promise 
was  binding,  the  plaintiffs  could  not  recover, 
without  a  previous  abandonment  to  the  defend- 
ant. These  points  were  reserved  by  the  judge. 

A  verdict  was  taken  for  the  plaintiffs,  for 
one  half  of  the  cost  of  the  vessel,  with  in- 
terest, subject  to  the  opinion  of  the  court  on 
the  points  reserved. 

Mr.  J.  Raddiff,  for  the  plaintiff. 

1.  That  the  plaintiffs  and  defendant  were 
joint  owners  of  the  ship,  cannot  affect  the 
plaintiffs'  right  of  action.     The  parties  are  not 
partners  ;  nor  is  it  a  joint  tenancy.     One  part 
owner  may  be  answerable  to  another  on  a 
special  undertaking.     (2  Caines,  293  ;  2  Term 
Rep.,  483;  1  East,  20.) 

2.  Wherever  a  person  undertakes  to  act  as 


NOTE.— Gratuitous  promise  to  perform  an  act  for 
the  benefit  of  another— Distincifon  between  non- 
feasance  and  misfeasance. 

The  above  case  of  Thorne  v.  Deas  is  the  leading 
American  case  on  this  subject-  Its  doctrine  was 
approved  in  Smedes  v.  Utica  Bank,  20  Johns.,  372; 
3  Cow.,  662. 

Compare,  also,  Shillibeer  v.  Glyn.2  M.  &  W..  143; 
Salem  Bank  v.  Gloucester  Bank,  17  Mass.,  1 ;  Balfe 

752 


v.  West,  13  C.  B.,  4«6;  Bank  of  Utica  v.  McKinster, 
11  Wend.,  473;  Elsee  v.  Gatward,  5T.  R.,  143;  Ben- 
den  v.  Manning,  2  N.  H.,  289 ;  McGee  v.  Bast,  6  J. 
J.,  Marsh  (Ky.),  455. 

As  to  the  duties  of  banks  and  collection  agents, 
see,  also,  Allen  v.  Suydam,  20  Wend..  321 ;  Allen  v. 
Bank.  22  Wend. ,215. 

See,  generally,  2  Kent  Com.,  570,  571 ;  2  Parsons 
on  Contracts,  102, 103 ;  Cooley  on  Torts,  632. 
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an  agent  for  another,  though  not  a  broker  or 
agent  by  profession,  he  will  be  entitled  to  a 
reasonable  compensation  for  the  service  he 
may  perform,  and  this  will  be  a  sufficient  con- 
^idcration  to  support  the  promise  or  xinder- 
taking.  But  in  an  action  on  the  case,  in  the 
nature  of  a  tort,  for  a  nonfeasance,  or  a  mis- 
feasance, it  is  not  requisite  to  show  any  con- 
sideration. The  action  is  for  the  damages 
sustained  in  consequence  of  the  nonfeasance, 
and  not  on  the  ground  of  the  assumpsit.  If  the 
undertaking  be  gratuitous,  and  a  special  dam- 
age is  caused  by  the  failure  of  the  party  to 
perform  the  undertaking,  an  action  will  lie. 
The  doctrine  on  this  subject  is  well  expressed 
by  Sir  William  Jones,  in  his  excellent  essay 
on  the  law  of  bailment.  (Jones'  Law  of 
Bailments,  2d  edit.,  53-60;  Year  Book,  11 
Hen.  IV.,  38  ;  8  Hen.  VI.,  36  b,  37  a  ;  Stath. 
Arb.  Ac.,  sur  le  cas,  pi.  20  and  pi.  11  ;  19 
Hen.  VI.,  49  ;  Bro.  Arb.  Ac.,  sur  le  cas,  72  ; 
1  Roll.  Abr.,  10.)  After  citing  and  comment- 
ing on  several  ancient  cases  on  this  subject, 
he  adds  :  "  It  was  not  alleged,  in  either  of 
the  cases  cited,  that  the  defendant  was  to  re- 
ceive pay  for  the  feasance  of  his  work  ;  but, 
86*]  since  *both  defendants  were  described 
as  actually  in  trade,  it  was  not,  perhaps,  in- 
tended that  they  were  to  work  for  nothing.  I 
cannot,  however,  persuade  myself  that  there 
would  have  been  any  difference  had  the  prom- 
ises been  purely  gratuitous,  and  had  a  special 
injury  been  caused  by  the  breach  of  them." 
And  he  then  puts  a  case,  by  way  of  illustra- 
tion. "Suppose,"  says  he,  "that  Robert's 
•cornfields  are  surrounded  by  a  ditch  or  trench 
in  which  the  water  from  a  certain  spring  used 
to  have  a  free  course,  but  which  has,  of  late, 
been  obstructed  by  soil  and  rubbish  ;  and  that 
Robert,  informing  his  neighbor  Henry  of  his 
intention  speedily  to  clear  the  ditch,  Henry 
offers  and  undertakes  immediately  to  remove 
the  obstruction  and  repair  the  banks,  without 
reward,  he  having  business  of  the  same  kind 
to  perform  on  his  own  grounds ;  if,  in  this 
case,  Henry  neglect  to  do  the  work  under- 
taken, '  and  the  water,  not  having  is  natural 
course,  overflow  the  fields  of  Robert,  and  spoil 
his  corn,'  may  not  Robert  maintain  his  action 
on  the  case  ?  Most  assuredly/'  he  answers  : 
"And  so  in  a  thousand  instances  of  proper 
bailments  that  might  be  supposed,  where  a 
just  reliance  on  the  promise  of  the  defendant 
prevented  the  plaintiff  from  employing  another 
person,  and  was  consequently  the  cause  of  the 
loss  which  he  sustained  ;  for  it  is,  as  it  ought 
to  be,  a  general  rule,  that  for  every  damnum 
injurid  datum,  an  action  of  some  sort,  which 
it  is  the  province  of  the  pleader  to  advise, 
may  be  maintained  ;  and  although  the  gratu- 
itous performance  of  an  act  be  a  benefit  con- 
ferred, yet,  according  to  the  just  maxim,  of 
Paulus,  Adjuvari  nos,  non  decipi,  beneficio  op&r- 
tit  (D.,  13,  6,  17,  3);  but  the  special  damage, 
not  the  assumption,  is  the  cause  of  this  action." 
The  present  case  is  perfectly  analogous  to  the 
one  put  by  Sir  William  Jones,  and  it  is  not 
easy  to  add  to  the  clearness  and  force  of  his 
observations  in  support  of  the  action.  The 
doctrine,  too,  was  laid  down  in  Coggs  v.  Barn- 
ard (2  Ld.  Raym. ,  909),  that  a  person  would 
be  responsible  for  his  negligence  in  perform- 
ing a  gratuitous  promise. 


In  Delaney  v.  Stf^ddard  (1  Term  Rep.,  22), 
which  was  an  action  for  negligence,  in  not 
procuring  insurance  to  be  made,  agreeably  to 
*the  request  of  the  plaintiff,  the  defend-  [*87 
ant  was  held  liable,  on  his  mere  undertaking, 
without  any  consideration.  It  did  not  appear 
that  the  defendant  was  the  general  agent  of 
the  plaintiff,  nor  that  he  had  been  in  the  prac- 
tice of  procuring  insurances  to  be  made  for 
the  plaintiff.  (1  Marshall,  205,  207.) 

In  Smith  v.  Laxcelle*  (2  Term  Rep.,  187)  it 
was  laid  down,  that  where  a  merchant  abroad 
has  effects  in  the  hands  of  his  correspondent 
in  England,  he  has  a  right  to  expect  that  his 
correspondent  will  obey  an  order  to  insure  ;  or  if 
the  merchant  abroad  has  no  effects  in  the  hands 
of  his  correspondent,  yet,  if  the  course  of  deal- 
ing between  them  be  such,  as  one  has  been 
used  to  send  orders  for  insurance,  and  the 
other  to  comply  with  them,  the  former  has  a 
right  to  expect  that  his  orders  for  insurance 
will  be  obeyed,  unless  notice  to  the  contrary 
has  been  given  ;  so  the  acceptance  of  a  bill  of 
lading,  accompanied  with  an  order  to  insure, 
will  oblige  the  correspondent  to  execute  the 
order. 

In  Wallace  v.  Tellfair  (2  Term  Rep.,  188, 
note),  where  the  merchant  limited  the  broker 
to  too  small  a  sum,  in  consequence  of  which 
the  insurance  could  not  be  obtained,  the  mer- 
chant was  held  answerable  for  the  loss.  These 
cases  are  much  stronger  than  the  one  before 
the  court,  for  there  is  no  consideration  men- 
tioned, nor  any  express  undertaking.  They 
proceed  on  the  general  principle  stated  by  Sir 
William  Jones.and  which  is  founded  in  conven- 
ience, as  well  as  good  faith,  so  essential  in 
commercial  transactions,  and  in  the  inter- 
course of  society. 

3.  No  abandonment  is  necessary  in  these 
cases,  for  negligence  in  the  execution  of  an 
order  to  insure.  Abandonment  takes  place 
only  between  the  insured  and  insurer,  on  a 
policy  of  insurance.  Even  if  the  doctrine  of 
abandonment  was  applicable,  yet,  as  there 
was  a  physical  total  loss  in  this  case,  no 
abandonment  was  requisite  ;  and  the  plaintiffs 
must  recover  according  to  the  circumstances, 
and  for  the  actual  damages  he  has  sustained. 

*Mes#rs.  T.  A.  Emmet  and  Baldwin,  [*88 
contra.  1.  The  parties  were  joint  owners  of 
the  vessel,  and  jointly  interested  'in  the  voy- 
age. They  are  to  be  considered  as  partners  m 
this  transaction.  One  part  owner  cannot 
maintain  an  action  at  law  against  another  part 
owner  for  advances  beyond  his  share.  (Cosy 
&  Lawrence  v.  Brus7i,  2  Caines,  293  ;  Watson 
on  Partnership,  54,  55,  409.)  A  mere  verbal 
promise  by  one  partner  to  another  to  do  a 
thing  in  relation  to  their  joint  concerns,  caii- 
not  furnish  a  ground  of  action  for  the  non- 
performance.  If  such  an  action  could  be 
maintained,  then  one  partner  might  sue  his 
copartner  for  every  neglect  in  the  course  of 
their  copartnership  transactions.  Again,  the 
plaintiffs  and  defendant  being  joint  owners  of 
the  property,  the  defendant  can  never  be 
liable  when  he  has  taken  the  same  care  of  the 
plaintiff's  property  as  of  his  own.  If  he  does 
the  same  for  another  as  for  himself,  he  is  not 
answerable  even  for  a  case  of  misfeasance. 
(1  H.  Bl.,  158.)  By  neglecting  to  get  insurance 
effected,  the  defendant  is  as  much  a  loser  as 
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the  plain  tiffs.  The  promise  was  to  insure  the 
whole,  and  as  the  defendant  was  owner  of 
half,  he  had  a  right  to  change  his  mind,  and 
forbear  to  insure.  Suppose  the  parties  had 
given  orders  to  a  broker  to  have  the  insurance 
effected,  and  the  defendant  had  countermand- 
ed the  order,  would  not  the  broker  have  been 
justified  in  not  executing  the  order  ? 

2.  But  there  was  no  consideration  for  the 
promise  of  the  defendant.  A  contract  or 
promise,  without  a  consideration,  is  a  nudum 
pactum,  and  void.  (2  Bl.  Com.,  445  ;  1  Comyn 
on  Contracts,  8,  9,  10.)  The  question  is, 
whether  an  action  will  lie  for  the  nonperform- 
ance  of  a  gratuitous  promise,  though  damage 
arise  from  the  nonfeasance.  It  is  true,  that 
where  a  person  voluntarily  undertakes  to  do 
a  thing  for  another,  and  does  it  negligently  or 
unskillfully,  he  shall  be  answerable  for  the 
damages  arising  from  his  misfeasance.  The 
inception  of  the  performance  is  essential  to 
support  an  action  for  a  misfeasance  ov  tort. 

In  Wilkinson  v.  Coverdale  (1  Esp.  Cas.,  75), 
which  was  an  action  on  a  voluntary  under- 
taking to  get  a  policy  done  for  another,  and 
he  did  it  so  negligently  that  the  policy  was  of 
no  benefit  to  the  person,  this  distinction  be- 
89*]  tween  a  nonfeasance  and  a  *misfeasance 
was  taken  by  Erskine,  and  adopted  by  Lord 
Kenyon. 

In  Elsee  v.  Gatward  (5  Term  Rep.,  143), 
which  was  an  action  against  a  carpenter  re- 
tained to  repair  a  house,  for  the  nonperform- 
ance  of  his  undertaking,  in  consequence  of 
which  the  plaintiff's  house  was  damaged,  it 
was  held  that  no  action  would  lie  for  the  non- 
feasance,  without  showing  a  consideration. 
Lord  Kenyon  says:  "No  consideration  re- 
sults from  the  defendant's  situation  as  a  car- 
penter, nor  from  the  undertaking  ;  nor  is  he 
bound  to  perform  all  the  work  that  is  tender- 
ed to  him  ;  and  therefore  the  \mount  of  it  is 
this,  that  the  defendant  has  merely  told  a 
falsehood,  and  has  not  perfori  led  his  promise  ; 
but  for  this  nonperformance  of  it,  no  action 
can  be  supported."  This,  he  said,  was  war- 
ranted by  the  opinion  of  Lord  Holt  in  the  case 
of  Coggs  v.  Bernard  (2  Ld.  Ray.,  909),  and  he 
adds,  "The  justice  of  the  case  will  not  be 
altered  by  the  form  of  the  action  ;  for  if 
assumpsit  will  not  lie  in  such  a  case,  there  is 
no  technical  reasoning  that  will  support  such 
an  action,  as  for  a  tort."  The  distinction  be- 
tween a  nonfeasance  and  a  misfeasance  is  very 
ancient,  and  it  is  very  clearly  taken  by  Goula, 
./.,  and  Powell,  «/.,  in  the  case  of  Coggs  v. 
Bernard  (2  Ld.  Ray.,  909-919). 

In  the  case  of  Elsee  v.  Gatward,  the  old 
cases  from  11  Hen.  IV.,  33,  to  that  time  were 
examined,  and  the  result  of  the  investigation 
was  that,  in  the  opinion  of  the  Court  of  King's 
Bench,  no  action  would  lie  for  the  nonper- 
formance  of  a  gratuitous  promise.  On  this 
decision  of  the  precise  point,  now  before  the 
court,  we  might  safely  rely,  but  the  authority 
of  Sir  William  Jones  has  been  confidently 
urged  against  the  defendant  ;  it  therefore 
becomes  necessary  to  examine  the  foundation 
of  his  opinion.  Though  justly  respectable  for 
his  great  genius  and  learning,  that  opinion, 
we  trust,  will,  on  examination,  be  found  er- 
roneous. His  "Essay"  was  published  before 
the  decision  in  Elsee  v.  Gatward,  and  no  notice 
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of  his  doctrine  is  taken  by  the  court  in  that 
case.  He  must  be  considered  as  reasoning 
speculatively,  and  from  the  doctrine  of  the 
civil  law,  *against  what  he  considered  [*J)O 
as  the  dicta  of  respectable  judges  in  the  En- 
glish courts,  in  the  early  stages  of  their  juris- 
prudence. Sir  William  Jones  admits  the  dis- 
tinction between  a  nonfeasance  and  a  mis- 
feasance, and  that  no  action  will  lie  for  the 
nonfeasance  of  a  gratuitous  promise, "unless 
special  damages  have  been  caused  by  the  non- 
performance. 

To  understand  fully  the  observations  of  the 
judges  in  the  several  cases  cited  by  Sir  Will- 
iam Jones,  from  the  year  books,  it  is  neces- 
sary to  attend  to  the  history  of  the  action  of 
OMsltmpfiit,  which  is  said  to  have  been  first  in- 
troduced- into  the  law  in  the  reign  of  Henry 
IV.  (3  Reeves'  Hist,  of  Eng.  Law,  244-246, 
394-396.  See,  also,  2  Corny n  on  Contracts, 
549-554.)  At  that  time,  the  only  remedies 
for  a  breach  of  contract  were  by  an  action  of 
covenant  or  debt,  and  it  was  a  settled  rule  that 
an  action  of  covenant  could  be  grounded  only 
on  a  specialty  ;  and  debt  would  only  lie  for  a 
sum  certain,  stipulated  to  be  paid,  or  on  a 
specialty;  so  that  for  the  nou  performance  of 
a  parol  promise,  the  party  was  compelled  to 
apply  to  a  court  of  equity,  which  could  not 
award  any  damages  for  the  nonperformance 
of  an  agreement. 

The  first  case  is  that  in  2  Hen.  IV.,  3  b. 
where  one  Walton  brought  an  action  against 
Brinth,  for  that,  having  assumed  to  build  a 
house  for  the  plaintiff,  by  a  certain  day,  lie- 
had  not  done  it,  to  the  damage  of  the  plaintiff, 
&c.  It  was  objected  that  this  being  on  a  cov- 
enant, and  no  writing  shown,  the  action  would 
not  lie.  The  objection  was  supported  by 
Bryan,  J.,  who,  however,  conceded  that,  if 
the  plaintiff  had  alleged  that  the  work  had 
been  begun,  and  that  the  defendant  had  after- 
wards neglected  to  finish  it,  the  action  might 
be  maintained.  A  similar  case  arose  in  11 
Hen.  IV.,  33,  and  which  was  decided  in  the 
same  manner.  Brooke  (tit.  Act.,  sur  case.  40V 
observes  on  these  cases,  that  no  consideration 

1.— A  translation  of  the  case  in  3  Hen.  VI.,  36  b, 
37  a,  may  gratify  curiosity,  and  serve  to  illustrate 
the  argument  in  this  cause.  A  writ  of  trespass  was- 
brought  by  one  W.  B.  against  Watkins,  of  London,  a 
millwright.  Mr.  Strange  counted  on  this  case,  to  wit, 
that  on  such  a  day  and  year,  in  London,  in  such  a 
ward,  he  undertook  to  make  a  mill  for  the  plaintiff, 
and  that  the  mill  should  be  ready  and  raised  between 
that  day  and  Christmas,  in  which  time  the  mill  was 
not  raised,  to  the  wrong  and  damage  of  the  plaint- 
iff, ten  marcs.  Mr.  Rolf,  for  the  defendant,  prayed 
judgment  of  the  writ ;  for  by  the  writ  it  is  stated 
that  the  defendant  should  make  a  mil),  and  the 
plaintiff  has  not  declared  in  certain  how  much  he 
ought  to  have  for  doing  it.  Wherefore,  &c. 

Mr.  Stranae.  Notwithstanding  what  has  been 
said,  we  demand  judgment,  t»nd  pray  our  damages. 

BABINGTON,  Ch.  J.  If  I  bring  a  writ  of  deceit 
against  one  for  this :  that  the  defendant  was  my  at- 
torney, and  that,  by  his  negligence  and  default,  I 
should  lose  my  land.  &c.— in  this  case  it  is  fit  that  I 
should  declare  how  he  was  retained  by  me,  and  took 
his  wages,  or,  otherwise',  the  writ  is  abated,  sic  hoc. 
&c. 

MARTIN,  J.  I  have  never  seen  it  for  law,  that 
such  a  writ  lies  on  such  a  matter  shown  as  it  is  here 
stated.  No  tort  has  been  done;  it  is  stated  only  that 
he  promised  to  do  such  a  thing,  which  thing  is  not 
done :  in  which  case  a  good  writ  of  covenant  would 
lie,  if  he  had  had  a  specialty:  but  if  he  had  made  a  m  11 1 
which  had  not  been  good,  or  had  entirely  spoiled  or 
badly  made  it,  then  a  good  writ  of  trespass  lies ;  as 
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was  alleged,  and  that,   therefore,   an  action 
would  not  lie. 

The  next  case  was  that  of  3  Hen.  VI..  36  b, 
87  a,  which  was  the  one  particularly  comment- 
ed on  by  Sir  William  Jones.1 
9  1  *]  *In  remarking  on  the  opinion  of  Martin, 
one  of  the  judges,  who  objected  to  the  action  that 
that  no  tort  was  alleged,  he  seems  to  consider 
a  special  injury  as  equivalent  to  a  tort ;  but  a 
special  injury  does  not  constitute  a  tort,  by 
which  Martin  clearly  meant  a  misfeasance, 
92*1  thereby  recurring  to  the  *former  and  set- 
tled doctrine,  as  to  a  misfeasance  or  negligence, 
as  distinguished  from  a  nonfeasance  ;  and  the 
difficulty  Sir  William  Jones  finds  in  the  opin- 
ion of  Martin,  J.,  arises  wholly  from  his  not 
sufficiently  attending  to  the  distinction  which 
9#*]  *has  been  stated,  and  to  the  objection 
made  to  the  form  of  action,  in  the  case  of  non- 
performance  of  a  parol  agreement.  Martin, 
J.,  when  he  says  that  the  action  will  not  lie 
for  the  nonfeasance,  has  no  reference  to  the 
existence  or  non-existence  of  special  damage, 
but  merely  to  the  distinction  between  a  non- 
feasance  and  a  misfeasance.  The  case  was  short- 
ly this.  An  action  was  brought  against  a  mill- 
wright, for  not  making  a  mill,  which  he  had 
undertaken  to  make  by  a  certain  day.  Mr. 
Rolf,  who  was  counsel  for  the  defendant, 
objected  to  the  writ,  because  it  did  not  state  a 
consideration  for  the  promise,  in  which  Bab- 
ington,C%.  J.,  agreed  with  him.  Then  Martin, 
«/.,  started  another  objection,  that  an  action 
would  not  lie  for  the  nonperformance  of  a 
parol  agreement,  without  referring  to  the  cir- 
cumstance of  there  being  a  consideration  or  not. 
Babington,  Oh.  J.,  replied,  differing  in  opinion 
from  Martin,  J.,  on  this  point ;  and  Cokain, 
J.,  thought  neither  objection  tenable.  Mr. 


Rolf  replied,  confining  himself  to  the  first 
objection  made  by  himself  :  and  Mr.  Strange, 
on  the  other  side,  in  his  answer,  took  notice 
only  of  the  new  objection  started  by  Martin, 
J.;  and  there  being  this  difference  of  opinion, 
the  parties  were  ordered  to  plead  or  demur, 
that  the  questions  raised  might  be  afterwards 
more  solemnly  debated  and  considered. 

The  case  of  the  19  Hen,  VI.,  49,  referred  to 
by  Sir  William  Jones,  was  an  action  against  a 
smith,  on  his  undertaking  to  cure  a  horse  of  a 
certain  malady,  alleging,  that  he  so  negligent- 
ly and  improvidently  administered  medicine, 
&c.,  that  the  horse,  &c.  The  plea  traversed 
the  undertaking,  and  there  was  considerable 
dispute,  whether  the  traverse  ought  to  lie  on 
the  undertaking  or  to  the  negligence.  In  the 
course  of  the  argument,  the  case  of  a  carpenter, 
for  not  doing  the  work,  &c.,  and  several  others, 
were  cited,  in  which  it  was  insisted  that  the 
traverse  must  be  on  the  undertaking  ;  now, 
the  undertaking  to  be  traversed  must  be  in- 
tended to  be  lawful  and  obligatory,  not  gratuit- 
ous, or  a  nudum  pactuip,. 

In  the  case  of  21  Hen.,  VII.  41,  which  Sir 
William  Jones  cites  from  Brooke,  as  "made 
complete  from  *the  Year  Book,"  Fineux,f*94r 
J.,  said,  "  If  one  makes  an  agreement  to  build 
a  house  for  me  by  a  certain  day,  and  he  does 
nothing  of  it,  I  shall  have  an  action  on  the  case, 
on  this  nonfeasance,  as  well  as  if  he  had  mis- 
done  it ;  for  I  am  damaged  by  this : "  but  the 
case  Fineux  immediately  puts,  by  way  of  illus- 
tration, clearly  shows  that  he  supposed  a  con- 
sideration for  such  a  promise,  and  that  a  con- 
sideration was  requisite,  and  he  had  in  his 
mind  the  opinion  then  prevailing,  that  on  such 
a  parol  covenant  or  agreement,  the  party  must 
resort  to  a  court  of  equity.  He  says,  "  And 


suppose  that  a  smith  make  a  covenant  with  me  to 
shoe  my  horse,  and,  by  his  negligence,  pricks  my 
horse,  on  this  matter  shown  a  good  writ  of  trespass 
lies;  for,  notwithstanding,  on  rehearsing  the  matter, 
an  agreement  is  stated,  1  say,  that  in  this  case,  that 
he  has  badly  done  the  thing  for  which  the  agree- 
ment was  made,  and  f^r .  this  the  agi'eement  is 
changed  into  a  tort,  for  which  a  good  writ  of  tres- 
pass lies :  but  in  the  case  at  bar  it  is  not  so,  for  there 
no  tort  is  stated  in  the  writ,  by  the  doing  of  the  thing 
only  the  nonfeasance  of  a  thing,  which  sounds  only 
in  covenant.  Wherefore.  &c. 

BABINGTON,  Ch.  J.  It  seems  to  me  the  contrary. 
Suppose  that  one  makes  an  agreement  with  me  to 
cover  my  house,  within  a  certain  time,  within  which 
time  he  does  not  cover  it,  so  that,  for  want  of  the 
covering,  the  roof  of  the  house  is  rotted  by  the  rain; 
in  this  case,  I  say.  that  I  shall  have  a  good  writ  of 
trespass,  on  the  matter  shown  against  him  that  made 
the  agreement  with  me.  in  which  case  I  shall  receive 
damages,  as  far  as  I  am  damaged  by  the  nonfeas- 
ance. Wherefore,  &c. 

COKAIN,  J".,  to  the  same  point.  And  as  to  the  first 
point  moved  (that  he  should  have  declared  that  he 
made  the  agreement  with  him  for  a  certain  sum,)  it 
seems  to  me  that  he  has  already  said  so,  for  it  shall 
not  be  intended  he  was  to  make  the  mill  for  nothing, 
and  so  from  his  plea  it  is  concluded,  as  much  as  if 
he  had  expressly  averred  it  in  pleading.  And  as 
to  the  other  point,  on  the  matter  shown,  the  writ 
lies  sufficiently  well.  As  suppose  that  one  had 
made  an  agreement  to  repair  certain  ditches  that 
are  on  my  land,  and  he  does  not  do  it,  so  by  his  de- 
fault, the  water  which  ought  to  run  in  the  ditch, 
overflows  my  land  and  destroys  my  corn,  I  shall 
have  a  good  writ  of«trespass  for  this  nonfeasance  ; 
so  here. 

Mr.  Rolf.  As  to  your  first  point,  it  seems  to  me 
that  it  should  be  expressly  mentioned  in  the  writ, 
that  he  was  bound  to  give  the  water  free  course 
(Q'ii  duist  av  cau) ;  and  I  say  there  is  a  great  differ- 
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ence  where  one  allows  another  to  do  a  thing,  and 
where  he  is  a  common  laborer :  for  what  a  common 
laborer  should  have,  is  put  in  certainty  by  the 
statute,  in  which  case,  though  nothing  be  mention- 
ed in  the  agreement  as  to  what  he  should  have,  the 
servant  will  have  a  good  action  of  debt  against  him 
tor  his  wages,  according  to  the  statute ;  but  if  I 
make  an  agreement  with  one  to  go  with  me,  or  to  do 
a  certain  thing,  and  I  do  not  put  it  in  certainty  what 
he  is  to  have  for  doing  it,  in  this  case,  I  say,  the 
agreement  is  void  against  both  parties :  for  if  he 
never  performs  the  agreement,  I  shall  never  have 
an  action  against  him :  nor  shall  he,  if  he  performs, 
have  an  action  to  demand  anything  for  his  labor, 
unless  it  be  reduced  to  certainty  what  he  shall  have; 
and  so,  it  seems  to  me,  that  if  this  action  on  this 
matter  ought  to  be  maintained,  that  the  principal 
thing  which  causes  the  action  should  be  openly  set 
forth  in  the  count,  and  that  is  the  agreement,  which 
is  not  good  unless  it  be  certainly  expressed,  what 
he  is  to  have.  Wherefore,  &c. 

Mr.  Strange.  It  seems  to  me  the  contrary,  as  to 
what  Judge  Martin  has  moved,  that  because  no  tort 
is  supposed  by  the  writ,  that  the  writ  ought  not  to 
lie.  It  seems  to  me  that  it  shall ;  as  suppose,  that 
one  makes  a  covenant  with  me  to  be  my  servant, 
and  then  I  command  him  to  go  with  my  wagon,  and 
he  refuses  to  do  it,  I  say  that  I  shall  have  a  writ  of 
trespass  against  him,  for  his  refusal,  which  is  the 
nonfeasance  of  a  thing,  and  so  here. 

MARTIN,  J.  I  grant  that,  for  this  last,  is  a  depart^ 
ure  from  your  service,  for  which  a  good  action  lies  ; 
and,  as  it  "truly  seems  to  me,  if  this  action  shall  be 
maintained  on  this  matter,  for  each  agreement 
broken  in  the  world,  there  will  be  an  action  of 
trespass. 

BABINGTON,  Ch.  J.  All  that  we  say  is  in  vain,  for 
they  have  not  yet  demurred ;  and,  therefore  (ad- 
dressing himself  to  Messrs.  Strange  and  Rolf),  plead 
and  say  what  you  wish,  or  demur,  and  then  it  can 
be  sufficiently  debated  and  disputed,  at  leisure. 
Wherefore,  &c. 
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so  if  one  makes  a  bargain  with  me,  that  I  shall 
have  his  land  to  me  and  my  heirs,  for  twenty 
pounds,  and  that  he  will  muke  the  estate  to 
me,  if  I  pay  him  the  twenty  pounds  ;  if  he 
will  not  make  the  estate  to  me  according 
to  the  covenant,  I  shall  have  my  action 
on  the  case,  and  will  need  not  to  sue  out  a  sub- 
poana." 

The  case  of  Powtuary  v.  Walton,  cited  from 
1  Roll.  Abr.,  10  (see,  also,  1  Vin.,  277;  1 
Danv.,  32,  pi.  5),  was  that  of  a  farrier,  who 
undertook  to  cure  a  horse,  and  did  it  so  negli- 
gently that  the  horse  died  ;  and  it  was  said 
"  that  an  action  would  lie,  without  alleging  a 
consideration;  for  the  negligence  is  the  cause  of 
the  action,  not  the  atsumpsit."  This  is  within 
the  distinction  before  laid  down  between  a  non- 
feasance  and  a  misfeasance.  The  same  case 
is  again  to  be  found,  in  1  Roll.  Abr.,  91,  92, 
and  in  1  Vin.  Abr.,  563,  Actions  (case  disceit), 
pi.  16. 

The  case  mentioned  by  Sir  William  Jones, 
in  a  note  from  Statham's  Abridgment,  as 
decided  by  Justice  Paston,  is  that  of  a  black- 
smith, and  it  must  be  intended  of  a  binding  con- 
tract, not  a  mere  gratutitous  undertaking  ;  for 
it  is  said,  "I  shall  have  my  action  on  the  case, 
for  through  his  default,  peradventure  my  horse 
may  die."  In  all  the  cases  to  be  found,  where 
an  action  was  held  maintainable,  there  is  a  con- 
sideration for  the  promise,  and  the  special 
damage  is  assigned,  as  a  reason  for  main- 
taining an  action  of  trespass  on  the  case,  in- 
stead of  obliging  the  party  to  go  into  a  court  of 
equity. 

Again,  special  damage  alone,  be  it  ever  so 
great,  will  not  give  a  right  of  action.  Neither 
95*]  will  an  action  lie  for  a  *mere  injury 
without  damage.  To  maintain  an  action  there 
must  be  damnum  et  injuria  combined.  To  con- 
stitute an  injury,  there  must  be  a  binding  un- 
dertaking, or  a  duty  to  perform  the  act  which 
the  party  neglects  or  violates.  The  nonper- 
f  ormance  of  a  gratuitous  promise  produces  no 
injury,  as  the  party  making  such  promise  has 
a  right  to  refuse  to  perform  it :  nor  can  the 
person  to  whom  it  is  made  enforce  its  perform- 
ance. There  is  no  legal  obligation  violated  by 
the  nonperf  ormance  of  such  a  promise.  There 
can  be  no  legal  obligation  where  there  is  no 
consideration  ;  and  if  the  contract  is  obliga- 
tory, neither  party  can  discharge  himself  from 
his  liabilty.  Though  a  person  may  be  deceived 
by  a  gratuitous  promise,  it  is  not  an  injury  for 
which  an  action  will  lie.  It  is  at  most,  a  naked 
lie,  or  a  breach  of  honor. 

3.  If  the  defendant  is  liable,  he  must  stand 
in  the  place  of  an  insurer,  and  is  entitled 
to  every  advantage  possessed  by  an  insurer. 
An  abandonment  is  as  necessary  as  if  a 
policy  had  been  actually  effected.  There  was 
not  a  total  loss,  for  it  does  not  appear  but 
that  the  vessel  may  have  been  got  off  after 
she  stranded,  and  many  things  may  have  been 
saved. 

Mr.  Eaddiff,  in  reply,  observed  that  the 
plaintiffs  and  defendant  had  separate  and  dis- 
tinct interests  in  the  vessel ;  and  that  though, 
in  regard  to  third  persons,  they  may  be  con- 
sidered in  the  light  of  partners  yet,  as  among 
themselves  they  were  merely  tenants  in  com- 
mon. 

Whatever  may  have  been   the  doctrine  of 
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the  ancient  common  law  which,  however,  is 
very  obscure  in  relation  to  the  cases  cited,  it  is 
certain  that  in  modern  times  in  regard  to  com- 
mercial transactions,  in  which  the  purest  good 
faith  is  required,  and  which  it  is  the  policy  of 
the  law  in  a  commercial  age,  to  enforce,  a  dif- 
ferent rule  prevails.  This  is  manifest  from 
the  cases  already  cited,  and  which  are  stated 
by  Marshall  in  his  Treatise  on  Insurance.  The 
principle  on  which  these  decisions  have  pro- 
ceeded is  the  mutual  confidence  between  tin- 
parties,  and  the  just  reliance  '''placed  by  [*9O 
the  merchant  on  his  agent  or  correspond- 
ent, in  which  the  courts,  anxious  to  enforce 
the  rules  of  morality  and  good  faith,  will  not 
permit  him  to  be  deceived.  In  several  of  the 
cases  the  undertaking  has  been  merely  im- 
plied from  the  relative  situation  of  the  parties 
and  their  course  of  dealing  with  each  other. 
Here  was  an  express  undertaking  to  get  the  in- 
surance effected,  by  which  the  plaintiffs  were 
lulled  into  security,  and  were  prevented  from 
doing  it  themselves,  or  employing  another  per- 
son. It  is  true  that  a  person  may  retract  such 
a  gratuitous  promise;  but  he  must  take  care  to 
do  it  in  season,  and  before  any  damage  results 
to  the  other  party,  by  his  nonperformance  or 
neglect. 

KENT,  Ch,  J.,  delivered  the  opinion  of  the 
court : 

The  chief  objection  raised  to  the  right  of 
recovery  in  this  case,  is  the  want  of  a  consid- 
eration for  the  promise.  The  offer  on  the  part 
of  the  defendant  to  cause  insurance  to  be  ef- 
fected, was  perfectly  voluntary.  Will,  then, 
an  action  lie  when  one  party  intrusts  the  per- 
formance of  a  business  to  another,  who  under- 
takes to  do  it  gratuitously,  and  wholly  omits 
to  do  it  ?  %  If  the  party  who  makes  this  en- 
gagement enters  upon  the  execution  of  the 
business  and  does  it  amiss,  through  the  want  of 
due  care,  by  which  damage  ensues  to  the  other 
party,  an  action  will  lie  for  this  misfeasance. 
But  the  defendant  never  entered  upon  the  exe 
cution  of  his  undertaking,  and  the  action  is 
brought  for  the  nonfeasance.  Sir  William 
Jones,  in  his  Essay  on  the  Law  of  Bailments, 
considers  this  species  of  undertaking  to  be  as 
extensively  binding  in  the  English  law  as  the 
contract  of  mandatum  in  the  Roman  law;  and 
that  an  action  will  lie  for  damage  occasioned 
by  the  nonperf  ormance  of  a  promise  to  become 
a  mandatory,  though  the  promise  be  purely 
gratuitous.  This  treatise  stands  high  with  the 
profession,  as  a  learned  and  classical  perform- 
ance, and  I  regret  that  on  this  point  I  find 
so  much  reason  to  question  its  accuracy.  I 
have  carefully  examined  all  the  authorities  to 
which  he  refers.  He  has  not  produced  a  single 
adjudged  *case  ;  but  only  some  dicta  I  *9  7 
(and  those  equivocal)  from  the  Year  Books,  in 
support  of  his  opinion  ;  and  was  it  not  for  the 
weight  which  the  authority  of  so  respectable  a 
name  imposes,  I  should  have  supposed  the 
question  loo  well  settled  to  admit  of  an  argu- 
ment. 

A  short  review  of  the  leading  cases  will  show 
that,  by  the  common  law  a  mandatory,  or  one 
who  undertakes  to  do  an  act  for  another  with- 
out reward,  is  not  answerable  for  omitting  to 
do  the  act,  and  is  only  responsible  when  he 
attempts  to  do  it  and  does  it  amiss.  In  other 
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words,  he  is  responsible  for  a  misfeasance  but 
not  for  a  nonfeasance,  even  though  special 
damages  are  averred.  Those  who  are  conver- 
sant with  the  doctrine  of  mandatum  in  the  civil 
law,  and  have  perceived  the  equity  which  sup- 
ports it,  and  the  good  faith  which  it  enforces, 
may,  perhaps,  feel  a  portion  of  regret  that  Sir 
William  Jones  was  not  successful  in  his  at- 
tempt to  engraft  this  doctrine  in  all  its  extent, 
into  the  English  law.  I  have  no  doubt  of  the 
perfect  justice  of  the  Roman  rule,  on  the 
ground  that  good  faith  ought  to  be  observed 
because  the  employer,  placing  reliance  upon 
that  good  faith  in  the  mandatory,  was  thereby 
prevented  from  doing  the  act  himself  or  em- 
ploying another  to  do  it.  This  is  the  reason 
which  is  given  in  the  Institutes  for  the  rule. 
Mtindatum  non  suscipere  cuttibit  liberum  est  ; 
siisaeptu-m  autem  consummandum  est,  aut  quam 
primum  renuticiandum  ul  per  semetipmm  aut 
per  alium,  eandem  rem  mandator  exequator. 
(Inst,,  lib.  3,  27,  11.)  But  there  are  many 
rights  of  moral  obligation  which  civil  laws  do 
not  enforce,  and  are,  therefore,  left  to  the  con- 
science of  the  individual,  as  rights  of  imper- 
fect obligation  ;  and  the  promise  before  us 
seems  to  have  been  so  left  by  the  common  law 
which  we  cannot  alter,  and  which  we  are 
bound  to  pronounce. 

The  earliest  case  on  this  subject  is  that  of 
Watson  v.  Brinth  (Year  Book,  2  Hen.  IV., 
3  b),  in  which  it  appears  that  the  defendant 
promised  to  repair  certain  houses  of  the  plaint- 
iff, and  had  neglected  to  do  it  to  his  damage. 
The  plaintiff  was  nonsuited,  because  he  had 
98*]  shown  no  covenant ;  *and  Brincheley 
said  that  if  the  plaintiff  had  counted  that  the 
thing  had  been  commenced,  and  afterwards, 
by  negligence  nothing  done,  it  had  been  other- 
wise. Here  the  court,  at  once,  took  the  dis- 
tinction between  nonfeasance  and  misfeasance. 
No  consideration  was  stated,  and  the  court  re- 
quired a  covenant  to  bind  the  party. 

In  the  next  case  (11  Hen.  IV.,  33  a)  an  ac- 
tion was  brought  against  a  carpenter,  stating 
that  he  had  undertaken  to  build  a  house  for  the 
plaintiff  within  a  certain  time,  and  had  not 
done  it.  The  plaintiff  was  also  nonsuited,  be- 
cause the  undertaking  was  not  binding  with- 
out a  specialty:  but,  says  the  case,  if  he  had 
undertaken  to  build  the  house,  and  had  done 
it  illy  or  negligently,  an  action  would  have 
lain,  without  deed.  Brooke  (Action  sur  le  Case, 
pi.  40),  in  citing  the  above  case,  says  that  "  it 
seems  to  be  good  law  to  this  day  ;  wherefore 
the  action  upon  the  case  which  shall  be  brought 
upon  the  assumption,  must  state  that  for  such 
a  sum  of  money  to  him  paid,  &c.,  and  that  in 
the  above  case  it  is  assumed  that  there  was  no 
sum  of  money  ;  therefore  it  was  a  nudum 
pactum. " 

The  case  of  3  Hen.  VI.,  36  b,  is  one  referred 
to,  in  the  Essay  on  Bailments,  as  containing 
the  opinion  of  some  of  the  judges,  that  such 
an  action  as  the  present  could  be  maintained. 
It  was  an  action  against  Watkius,  a  millwright, 
for  not  building  a  mill  according  to  promise. 
There  was  no  decision  upon  the  question,  and 
iu  the  long  conversation  between  the  counsel 
and  the  court,  there  was  some  difference  of 
opinion  on  the  point.  The  counsel  for  the  de- 
fendant Contended  that  a  consideration  ought 
to  have  been  stated ;  and  of  the  three  judges  who 
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expressed  any  opinion,  one  concurred  with  the 
counsel  for  the  defendant,  and  another  (Bab- 
ington,  Ch.  J.)  was  in  favor  of  the  action,  but 
he  said  nothing  expressly  about  the  point  of 
consideration,  and  the  third  (Cokain,  J.)  aid 
it  appeared  to  him  that  the  plaintiff  had  so  de- 
clared, for  it  shall  not  be  intended  that  the 
defendant  would  build  the  mill  for  nothing. 
So  far  is  this  case  from  giving  countenance  to 
the  present  action,  that  Brooke  (Action  sur  le 
Case,  pi. 7,  and*Contract,  pl.6)considered[*9» 
it  as  containing  the  opinion  of  the  court  that  the 
plaintiffs  ought  to  have  set  forth  what  the 
miller  was  to  have  for  his  labor,  for  otherwise 
it  was  a  nude  pact;  and  in  Coygsv.  Bernard, 
Mr.  Justice  Gould  gave  the  same  exposition  of 
the  case. 

The  general  question  whether  a^umpnit 
would  lie  for  a  nonfeasance,  agitated  the 
courts  iu  a  variety  of  cases  afterwards,  down 
to  the  time  of  Hen.  VII.  (14  Hen.  VI.,  18  It., 
pi.  58;  19  Hen.  VI.,  49  a,  pi.,  5;  20  Hen.  VI.,  34 
a,  pi.  4  ;  2  Hen.  VII.,  11,  pi.  9;  21  Hen.  VII., 
41  a,  pi.  66.)  There  was  no  dispute  or  doubt, 
but  that  an  action  upon  the  case  lay  for  a  mis- 
feasance in  the  breach  of  a  trust  undertaken 
voluntarily.  The  point  in  controversy  was, 
whether  an  action  upon  the  case  lay  for  a  non- 
feasance  or  nonperformance  of  an  agreement, 
and  whether  there  was  any  remedy  where  the 
party  had  not  secured  himself  by  a  covenant 
or  specialty.  But  none  of  these  cases,  nor,  as 
far  as  I  can  discover,  do  any  of  the  dicta  of  the 
judges  in  them,  go  so  far  as  to  say  that  an  as- 
sumpsit  would  lie  for  the  nonperformauce  of  a 
promise,  without  stating  a  consideration  for 
the  promise.  And  when,  at  last,  an  action 
upon  the  case  for  the  nonperformance  of  an  un- 
dertaking came  to  be  established,  the  necessity 
of  showing  a  consideration  was  explicitly 
avowed. 

Sir  William  Jones  says  that  "  a  case  in 
Brooke,  made  complete  from  the  Year  Book 
to  which  he  refers,  seems  directly  in  point." 
The  case  referred  to  is  21  Hen.  VII.,  41,  and 
it  is  given  as  a  loose  note  of  the  reporter.  The 
Chief  Justice  is  there  made  to  say,  that  if  one 
agree  with  me  to  build  a  house  by  such  a  day, 
and  he  does  not  build  it,  I  have  an  action  on 
the  case  for  this  nonfeasance,  equally  as  if  he 
had  done  it  amiss.  Nothing  is  here  said  about 
a  consideration  ;  but  in  the  next  instance 
which  the  judge  gives  of  a  nonfeasance  for 
which  an  action  on  the  case  lies,  he  states  a 
consideration  paid.  This  case,  however,  is  bet- 
ter reported  in  Keilway,  78,  pi.  5.,  and  this 
last  report  must  have  been  overlooked  by  the 
author  of  the  "Essay."  Frowicke,  Ch.  J., 
*there  says.  "  that  if  f  covenant  with  [*1OO 
a  carpenter  to  build  a  house,  and  pay  him 
£20  to  build  the  house  by  a  certain  day,  and 
he  does  not  do  it,  I  have  a  good  action  upon 
the  case,  by  reason  of  the  payment  of  my 
money ;  ana  without  payment  of  the  money  in 
this  case,  no  remedy.  And  yet,  if  he  make  tke 
house  in  a  bad  manner,  an  action  upon  the  case 
lies  ;  and  so  for  the  nonfeasance,  if  the  money 
be  paid,  action  upon  the  cti^e  lies. 

There  is,  then,  no  just  reason  to  infer,  from 
the  ancient  authorities,  that  such  a  promise  as 
the  one  before  us  is  good,  without  showing  a 
consideration.  The  whole  current  of  the  de- 
cisions runs  the  other  way,  and  from  the  time 
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of  Henry  VII.  to  this  time,  the  same  law  has 
been  uniformly  maintained. 

The  doctrine  on  this  subject,  in  the  Essay 
on  Bailments,  is  true  in  reference  to  the  civil 
law,  but,  is  totally  unfounded  in  reference  to 
the  English  law  ;  and  to  those  who  have  at- 
tentively examined  the  head  of  Mandates,  in 
that  Essay,  I  hazard  nothing  in  asserting  that 
that  part  of  the  treatise  appears  to  be  hastily 
and  loosely  written.  It  does  not  discriminate 
well  betw'een  the  cases ;  it  is  not  very  pro- 
found in  research,  and  is  destitute  of  true  legal 
precision. 

But  the  counsel  for  the  plaintiffs  contended 
that  if  the  general  rule  of  the  common  law  was 
against  the  action,  this  was  a  commercial  ques- 
tion, arising  on  a  subject  of  insurance,  as  to 
which  a  different  rule  had  been  adopted.  The 
case  of  Wilkinson  v.  Voverdale  (1  Esp.  Rep., 
75)  was  upon  a  promise  to  cause  a  house  to  be 
insured,  and  Lord  Kenyon  held  that  the  de- 
fendant was  answerable  only  upon  the  ground 
that  he  had  proceeded  to  execute  the  trust, 
and  had  done  it  negligently.  The  distinction, 
therefore,  if  any  exists,  must  be  confined  to 
cases  of  marine"  insurance.  In  Smith  v.  Las- 
cettes(2  Term  Rep.,  188)  Mr.  Justice  Duller  said 
it  was  settled  law  that  there  were  three  cases 
in  which  a  merchant  in  England  was  bound  to 
insure  for  his  correspondent  abroad. 
1O1*J  *1.  Where  the  merchant  abroad  has 
effects  in  the  hands  of  his  correspondent  in 
England,  and  he  orders  him  to  insure. 

2.  Where  he  has  no  effects,  but,  from  the 
course  of  dealing,  between  them,  the  one  has 
been  used  to  send  orders  for  insurance,  and  the 
other  to  obey  them. 

8.  Where  the  merchant  abroad  sends  bills  of 
lading  to  his  correspondent  in  England,  and 
engrafts  on  them  an  order  to  insure,  as  the  im- 
plied condition  of  acceptance,  and  the  other  ac- 
cepts. 

The  case  itself,  which  gave  rise  to  these  ob- 
servations, and  the  two  cases  referred  to  in  the 
note  to  the  report,  were  all  instances  of  mis- 
feasance, in  proceeding  to  execute  the  trust,  and 
in  not  executing  it  well.  But  I  shall  not  ques- 
tion the  application  of  this  rule,  as  stated  by  Bul- 
ler,  to  cases  of  nonfeasance,  for  so  it  seems  to 
have  been  applied  in  Webster  v.  De  Tastet  (7 
Term  Rep.,  157).  They  have,  however,  no  ap- 
plication to  the  present  case.  The  defendant 
here  was  not  a  factor  or  agent  to  the  plaintiffs, 
within  the  purview  of  the  law  merchant. 
There  is  no  color  for  such  a  suggestion.  A 
factor,  or  commercial  agent,  is  employed  by 
merchants  to  transact  business  abroad,  and 
for  which  he  is  entitled  to  a  commission  or  al- 
lowance. (Malyne,  81;  Beawes,  44.)  In  every 
instance  given  of  the  responsibility  of  an  agent 
for  not  insuring,  the  agent  answered  to  the 
definition  given  of  a  factor,  who  transacted 
business  for  his  principal  who  was  absent,  or 
resided  abroad  ;  and  there  were  special  cir- 
cumstances in  each  of  these  cases,  from  which 
the  agent  was  to  be  charged;  but  none  of  those 
circumstances  exist  in  this  case.  If  the  de- 
fendant had  been  a  broker,  whose  business  it 
was  to  procure  insurances  for  others,  upon  a 
regular  commission,  the  case  might,  possibly, 
have  been  different.  I  mean  not  to  say  that" a 
factor  or  commercial  agent  cannot  exist,  if  he 
and  his  principal  reside  together  at  the  same 
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time,  in  the  same  place;  but  there  is  nothing 
*here  from  which  to  infer  that  the  [*1O2 
defendant  was  a  factor,  unless  it  be  the  busi- 
ness he  assumed  to  perform,  viz.,  to  procure 
the  insurance  of  a  vessel,  and  that  fact  alone 
will  not  make  him  a  factor,  Every  per.-on 
who  undertakes  to  do  any  specific  act,  relating 
to  any  subject  of  a  commercial  nature,  would 
equally  become,  quoad  hoc,  a  factor — a  propo- 
sition too  extravagant  to  be  maintained.  It  is 
very  clear,  from  this  case,  that  the  defendant 
undertook  to  have  the  insurance  effected  as  a 
voluntary  and  gratuitous  act,  without  the  least 
idea  of  entitling  himself  to  a  commission  for 
doing  it.  He  had  an  equal  interest  in  the  ves- 
sel with  the  plaintiffs,  and  what  he  undertook 
to  do  was  as  much  for  his  own  benefit  as  theirs. 
It  might  as  well  be  said,  that  whenever  one 
partner  promises  his  copartner,  to  do  any  par- 
ticular act  for  the  common  benefit,  he  becomes, 
in  that  instance,  a  factor  to  his  copartner,  and 
entitled  to  a  commission.  The  plaintiffs  have, 
then,  failed  in  their  attempt  to  bring  this 
case  within  the  range  of  the  decisions,  or  with- 
in any  principle  which  gives  an  action  against 
a  commercial  agent,  who  neglects  to  insure  for 
his  correspondent.  Upon  the  whole  view  of 
the  case,  therefore,  we  are  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 30  Johns.,  379 ;  5  Hun,  416;  16  Barb.,  63  : 
34How.Pr.,  310;  36  How.  Pr.,  4&5;  37  How.  Pr.,  11;  3 
Abb.  N.  S.,  410 ;  5  Abb.  N.  S.,  267 ;  6  Rob.,  307, 405 ;  1 
Sweeny.  32 ;  117  Mass..  444. 


*URQUHART 
M'lVER  ET  AL. 


1.  Consignment — Bill  of  Exchange — Agreement 
to  Accept — Refusal — Liability  for  Damages. 
2.  Power  of  Attorney  to  Sett — Directions — 
Noncompliance — Factor — Lien  for  Advances. 

Where  A,  of  Wilmington,  N.  C.,  wrote  to  B,  in 
Liverpool,  inclosing  an  invoice  and  bill  of  lading 
of  a  cargo  consigned  to  him,  and  informing  him 
that  he  had  drawn  bills  to  a  certain  amount,  and  B, 
iu  his  answer,  agreed  to  receive  the  consignment, 
aud  accept  the  bills,  but,  afterwards,  refused  one  of 
the  bills,  which  was  returned  protested,  it  was  held 
that  B  was  answerable  to  A  for  all  the  damages  and 
costs  paid  by  him  on  the  protested  bill. 

Where  A  consigned  a  vessel  and  cargo  to  B,  at 
Liverpool,  and  advised  him  that  he  should  make 
him  secure  for  the  acceptance  of  his  bills,  and  sent 
him  a  power  of  attorney  to  sell  the  vessel,  with  di- 
rections to  sell  her  in  England,  but  if  that  could  not 
be  done,  to  procure  a  freight,  or  load  her  with  as 
much  salt  as  the  funds  of  A  were  equal  to,  and  send 
her  to  New  York;  and  B  loaded  the  vessel  with  coals, 
and  having,  under  the  power  from  A,  executed  a 
bill  of  sale  of  the  vessel  to  C,  of  New  York,  and  sent 
the  vessel  and  cargo  to  O,  with  directions  to  recon- 
vey  and  deliver  them  to  A,  on  his  paying  the  bal- 
ance due  to  B  for  advances,  otherwise,  to  sell  them 
and  place  the  proceeds  to  the  credit  of  B,  paying 
over  the  balance  that  might  remain  to  A,  who  was 
also  informed  by  B  of  the  transfer  and  consignment 
to  C.  A  refused  to  accept  the  vessel  and  cargo 
from  C,  contending  that  B  had  made  the  vessel  his 
own.  It  was  held  that  B,  not  having  followed  the 
orders  of  A  in  relation  to  the  cargo,  it  belonged  to 
B,  and  that  A  was  not  bound  to  accept  it,  nor  lia- 
ble for  any  charges  attending  it ;  that  the  vessel  be- 
ing intended  as  security  to  B,  he  had  a  lien  upon  her 
for  his  advances,  and  that  the  assignment  to  C  be- 
ing merely  for  the  purpose  of  preserving  that  lien, 
and  not  an  absolute  sale,  A  was  bound  to  accept  the 
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-ship,  and  pay  the  premium  of  insurance,  and  all  the 
advances  made  by  B  for  repairs,  &c.  Though  a  fac- 
tor cannot  pledge  tin;  {foods  of  his  principal  as  his 
own,  yet  he  may  deliver  them  to  a  third  person  as 

.  security,  with  notice  of  his  lien,  and  as  his  agent  to 
keep  the  possession  for  him,  in  order  to  preserve 
that  lien. 

Citations -7  East,  8,  5 ;  6  East,  34 ;  Amb.,  252. 

THIS  was  an  action  of  assumpsit.  Plea, 
the  general  issue.  A  verdict  was  taken  for 
the  plaintiff  at  the  sittings  in  New  York,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  following  facts  : 

The  plaintiff,  being  owner  of  a  ship  called 
the  Nancy,  lying  at  Wilmington,  N.  C.,  tak- 
ing on  board  a  cargo  for  Liverpool,  in  En- 
gland, where  the  defendants  carried  on  trade, 
on  the  17th  May,  1803,  wrote  a  letter  to  the  de- 
fendants, informing  them  that  the  ship  would 
be  dispatched  to  Liverpool  to  their  address; 
that  he  had  drawn  bills  on  them  for  £1,350 
sterling,  and  requesting  them  to  have  insurance 
made  on  the  ship  in  London,  or  such  other 
place  in  Great  Britain  as  might  be  convenient, 
valuing  her  at  ,£1,200  sterling,  his  part  of  the 
cargo  at  £304,  and  the  freight  at  £1,280,  that 
he  should  send  to  them  a  power  of  attorney  to 
sell  the  ship,  as  he  meant,  at  all  events,  to 
make  them  safe  in  the  acceptance  and  pay- 
ment of  the  bills,  and  believing  the  ship  and 
cargo  would  be  in  their  possession  before  the 
bills  were  presented  for  acceptance. 

This  letter  was  received  by  the  defendants 
on  the  23d  July,  1803;  and  before  any  other  let- 
ter or  communication  was  received  from  the 
plaintiff,  they,  on  the  same  day,  wrote  a  let- 
ter to  the  plaintiff,  acknowledging  the  receipt 
of  his  letter  of  the  17th  May,  inclosing  an  in- 
voice and  bill  of  lading  for  timber  and  staves, 
on  board  the  Nancy,  which  had  not  then  ar- 
rived ;  but  that  they  had  effected  the  insur- 
lO-t*]  ance  *on  the  ship,  cargo,  and  freight, 
in  all  £2,784,  at  three  guineas  per  cent.,  and 
that  they  should  accept  the  plaintiff's  bill  when 
offered. 

On  the  31st  May.  1803,  the  plaintiff  wrote  a 
second  letter  to  the  defendants,  by  the  ship, 
inclosing  a  power  of  attorney  to  sell  the  ship, 
observing,  that  if  the  prices  quoted  should 
continue,  he  had  little  doubt  that  the  ship 
would  make  a  handsome  freight,  but  that  it 
rested  with  the  defendants  to  make  the  most 
of  matters  for  his  interest ;  that  if  they  should 
fail  in  making  sale  of  the  ship  to  his  advan- 
tage, he  wished  her  to  be  ballasted  with  salt, 
and  that  they  would  endeavor  to  get  all  the 
freight  they  could  for  New  York,  and  dis- 
patch her  there  with  the  utmost  speed,  mak- 
ing insurance  as  ordered,  &c.,  and  give  him 
notice,  &c.,  mentioning  a  balance  of  £70  or 
£80  due  to  him  in  London,  which  he  should 
direct  to  be  paid  to  the  defendants  ;  that  if  the 
ship  was  sold  to  return  to  America,  the  crew 
were  bound  by  the  articles  to  return  in  her, 
&c.,  and  that  he  inclosed  an  act  of  Congress 
in  that  case. 

The  Nancy  arrived  at  Liverpool  the  24th 
July.  1803;  and,  on  the  25th  July,  the  de- 
fendants wrote  to  the  plaintiff,  acknowledging 
the  receipt  of  his  last  letter,  and  the  arrival  of 
the  ship,  and  declaring  that  they  should  at- 
tend to  his  directions  respecting  the  ship 
And  cargo,  but  were  apprehensive  that  the 
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ship  could  not  be  sold  ;  that  the  bills  had  not 
appeared,  but  would  be  honored  when  pre- 
sented, &c. 

On  the  10th  of  June,  1803,  the  plaintiff 
wrote  to  the  defendants  that  he  had  drawn 
three  bills  on  them,  amounting  to  £1,350  ster- 
ling, airreebly  to  his  letter  of  the  17th  May. 

On  the  9th  July,  1803,  the  plaintiff  again 
wrote  to  the  defendants,  that,  if  the  ship  could 
not  be  sold,  agreeably  to  his  orders,  they  must 
ballast  her  with  salt,  and  set  her  up  for  freight 
for  New  York  ;  and  that  if  a  freight  could  be 
procured,  not  to  ship  salt ;  otherwise,  to  ship 
as  much  salt  as  his  funds  would  permit,  or 
the  vessel  could  carry  with  case  ;  and  that,  in- 
stead of  insuring  the  ship  and  his  property, 
and  the  freight  as  formerly  directed,  the  de- 
fendant should  advise  R.  Wilkins,  of  New 
York,  of  the  amount  *shipped,  and  [*1O5 
the  freight,  to  regulate  him  in  making  the  in- 
surance at  New  York,  which  charge  as  to  the 
insurance,  the  plaintiff  said,  proceeded  from  a 
fear  that  his  funds  would  not  be  sufficient  to 
ballast  the  ship  with  salt,  and  pay  the  pre- 
mium of  insurance  there,  in  case  no  back 
freight  offered. 

The  defendants  received  and  disposed  of  the 
cargo  at  Liverpool,  and  credited  the  plaintiff 
with  the  proceeds,  amounting  to  £1,092  15». 
lOd.  sterling.and  with  the  freight  to  Liverpool, 
being  £251  10s.  Qd.  The  disbursements  made 
by  them  for  the  vessel  amounted  to  £537 
lls.  4d.,  and  they  accepted  two  of  the 
plaintiff's  bills,  amounting  to  £900 ;  but 
the  third  bill  for  £450  being  presented, 
the  defendants  answered  that  it  could  not 
then  be  accepted,  but  would  probably  be 
paid  when  due.  It  was  protested  for  non- 
acceptance,  on  the  18th  August,  and  for  non- 
payment on  the  19th  November,  1803. 

The  ship  could  not  be  sold  to  advantage  in 
Liverpool,  and  no  freight  could  be  obtained 
for  New  York.  The  defendants  shipped  on 
board  salt  and  coal,  to  the  amount  of  £295 
10*.  8d.  sterling,  and  to  secure  themselves  for 
their  advances  and  acceptances,  consigned  the 
same  to  Lenox  &  Maitland  in  New  "i  ork,  on 
account  of  the  plaintiff,  and  as  attorneys  for 
the  plaintiff,  executed  to  Lenox  &  Maitland  a 
bill  of  sale  of  the  ship,  for  the  consideration 
of  £1,000  sterling,  which  was  not  actually 
paid,  the  bill  of  sale  and  consignment  being 
intended  for  their  security. 

On  the  12th  September,  1803,  the  defend- 
ants wrote  to  the  plaintiff,  advising  him  of 
what  had  been  done  ;  that  their  disbursements, 
the  salt  and  coal,  and  insurance,  &c.,  to  New 
York,  amounted  to  £888  1*.  M.  ;  that,  after 
paying  the  drafts  of  the  plaintiff  to  £1,350, 
there  would  be  due  to  the  defendants  a  bal- 
ance of  £1,020  18*.  M.,  to  secure  which  they 
had  sold  the  ship  to  Lenox  &  Maitland,  and 
consigned  the  salt  and  coal  to  them  for 
sale,  and  they  hoped  that  after  these  were 
sold  the  plaintiff  would  have  little  to  pay  be- 
sides, *and  take  back  his  ship  ;  that  [*1O6 
they  should  have  a  small  account  further 
against  him  for  advances,  &c. 

The  defendants,  on  the  13th  September, 
1803,  wrote  to  Lenox  &  Maitland,  inclosing 
the  invoice  and  bill  of  lading  for  the  salt  and 
coals,  and  informing  them  that  the  cargo  was 
shipped  on  account  of  the  plaintiff  ;  but  as 
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the  funds  arising  from  the  sale  of  the  outward 
cargo  were  not  sufficient  to  pay  his  drafts,  the 
disbursements  on  the  ship,  and  for  that  cargo, 
they  had,  under  a  power  of  attorney,  assigned 
the  ship  to  them,  and,  if  the  plaintiff  re-im- 
bursed  them,  they  were  to  convey  the  ship  to 
him  ;  that  the  salt  and  coal  were  to  be  sold, 
and  the  proceeds  credited  to  the  defendants ; 
and  that  if  the  plaintiif  did  not  pay  or  secure 
the  balance,  then  Lennox  &  Maitland  were  to 
sell  the  ship,  and  place  the  proceeds  to  the 
credit  of  the  defendants,  paying  over  the  bal- 
ance to  the  plaintiff. 

The  ship  and  cargo,  on  the  return  voyage, 
were  insured  at  Liverpool,  and  the  defendant 
paid  the  premium.  The  ship,  on  her  voyage, 
was  damaged  by  the  perils  of  the  sea,  and  was 
obliged  to  return  to  Liverpool  for  repairs. 
The  further  expenses  of  repairs  amounted  to 
£582  11*.  Id.  sterling,  of  which  the  defend- 
ants, in  a  letter  of  the  5th  November,  1803,  to 
the  plaintiff,  advise  him,  and  add  that  they 
hope  to  recover  part  of  these  expenses  from  the 
insurers,  though  they  seemed  disposed  to  resist 
the  payment,  on  the  ground  that  the  ship  was 
not  seaworthy  ;  and  that  the  advances  on  ac- 
count of  the  last  disaster  prevented  them  from 
paying  the  plaintiff's  draft  for  £450  due  on 
the  2d  of  November,  as  they  intended  to  have 
done  when  they  wrote  in  September. 

On  the  6th  November,  1808,  the  vessel  sailed 
again  from  Liverpool,  and  arrived  at  New 
York  on  the  2?th  December,  1803.  On  the 
29th  December,  Lenox  &  Maitland  wrote  to 
the  plaintiff,  informing  him  of  the  fact,  &c., 
and  hoping  that  the  demand  of  the  defend- 
ants would  be  liquidated,  so  that  they  might 
restore  to  him  the  vessel. 

By  consent  of  the  plaintiff,  the  vessel  and 
cargo  were  sold,  without  prejudice,  for  $3,863.- 
1O7*]  93.  The  *plaintiff  insisted  that  the 
defendants  had  made  the  vessel  their  own,  and 
refused  to  take  her  and  the  avails  of  the 
cargo,  and  to  pay  the  demands  of  the  defend- 
ants. The  plaintiff  paid  the  bill  of  £450, 
which  had  been  protested,  with  damages  and 
interest.  By  the  transfer  of  the  ship  to  Lenox 
«fc  Maitland,  the  register  of  the  ship  was  not 
lost,  nor  an}r  forfeiture  incurred. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover, that  they  should  ascertain  the  damages, 
or  fix  the  principles  on  which  they  were  to  be 
computed,  and  appoint  a  suitable  person  to 
make  the  computation ;  and  if,  on  the  principles 
established,  a  balance  appeared  to  be  due  to 
the  defendants,  a  judgment  was  to  be  entered 
accordingly. 

Mr.  Sampson,  for  the  plaintiff.  1.  By  ac- 
cepting the  consignment,  the  defendants  were 
bound  to  accept  and  pay  the  bills  drawn  on 
them  by  the  plaintiff ;  they  are,  therefore,  re- 
sponsible for  the  damages  and  costs  on  the  bill 
which  was  protested.  (East,  34;  3  Burr., 
1672.)  2.  The  defendants  as  agents  and  fac- 
tors, were  bound  to  pursue  the  orders  of  the 
plaintiff.  Factors  are  obliged  strictly  to  ob- 
serve the  orders  of  their  principal.  (Malyne's 
Lex.  Merc.,  p.  81,  sec,  16,  p.  86,  sec.  64  ;  2 
Term  Kep.,  187.)  The  least  deviation  ren- 
ders them  liable  for  the  consequences.  Where 
the  authority  of  the  agent  is  limited,  and  he  ex- 
ceeds that  authority,  the  principal  is  not 
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obliged  to  accept  of  the  contract  he  has  made, 
but  may  throw  the  goods  on  the  hands  of  the- 
factor.  (Le  Oven  v.  Gouverneur  <fe  Kemble,  1 
Johns.  Cases,  438,  and  in  note;  1  Ves.,  509.) 
Here  the  defendants  were  directed  to  sell  the 

!  ship  in  England  ;  but  if  that  was  impracti- 
cable, they  were  to  ballast  her  with  salt,  pro- 
cure a  freight,  and  send  her  back  to  New 
York ;  or,  in  case  no  freight  offered,  to  load 
her  with  as  much  salt  as  the  funds  of  the 
plaintiff  were  equal  to  purchase.  They  had 
no  authority  to  create  any  new  debt,  or  to- 
make  the  plaintiff  responsible  beyond  the 
funds  in  their  hands.  By  his  letter  of  the 
9th  July,  1803,  the  plaintiff  expressly  directed 
the  defendants  not  to  insure,  but  to  give  ad- 
vice to  Mr.  Wilkins  of  New  York  to  insure 
her,  in  case  the  vessel  was  sent  back  ;  and  this 
direction  was  given,  for  fear  his  *funds  [*1O8 
in  Liverpool  would  not  be  sufficient  to  pay  the 
premium  there.  3.  The  defendants,  by  load- 

j  ing  the  vessel,  by  causing  her  to  be  insured  at 
Liverpool,  and  in  giving  no  advice  to  Mr. 
Wilkins,  entirely  deviated  from  their  orders. 
They  have,  by  their  unauthorized  conduct, 
made  the  vessel  their  own, and  are  answerable  to- 
the  plaintiff  for  her.  The  plaintiff  had  a  right 
to  abandon  the  vessel  to  the  defendants,  and 
hold  them  responsible  for  her  full  value,  or  at 
their  own  valuation.  The  defendants,  having 
made  themselves  liable  as  insurers  (2  Vesey, 
239),  have  no  right  to  charge  the  plaintiff  for 
the  premiums  they  have  paid.  The  defend- 
ants had  authority  merely  to  sell  the  ship  at 
Liverpool  ;  if  they  did  not  think  best  to  ex- 
ercise that  authority  there,  they  had  no  power 
to  dispose  of  her  in  any  other  way.  A  factor 
can  sell  only  according  to  his  authority ;  he 
cannot,  under  his  general  authority,  sell  on 
credit, nor  to  persons  beyond  sea.  (12 Mod., 
514,  515;  Yelv.,  202;  Bulst.,  103.)  Nor  had 
the  defendants  any  right  to  pledge  the  vessel, 
or  assign  her,  by  way  of  security,  to  Lenox  & 
Maitland.  It  is  beyond  the  scope  of  a  factor's 
authority  to  pledge  the  goods  of  his  principal. 
(6  East,  41,  Newson  <fe  Thornton.} 

4.  The  defendants,  by  their  departure  from 
the  orders  of  the  plaintiff,  and  their  neglect 
and  misconduct  as  factors,  are  responsible  for 
all  the  damages  which  have  resulted  from  the 
measures  they  have  pursued. 

Mex*rx.  T.  L.  Ogden  and  Golden,  contra.  The 
principles  of  law  which  have  been  stated,  rela- 
tive to  the  duties  of  factors,  are  not  disputed. 
They  are  not  applicable  to  the  present  case, 
which  does  not  depend  on  any  general  rules, 
but  on  the  terms  of  the  contract  between  the 
parties.  The  conduct  of  the  defendants  is  to 
be  considered  in  two  points  of  view  :  first,  in 
regard  to  the  ship  ;  second,  as  it  respects  the 
cargo.  Any  neglect  as  to  the  cargo  would  not 
authorize  an  abandonment  of  the  ship.  The 
letter  of  the  defendants  of  the  23d  Jul^,  1803, 
contains  their  acceptance  of  the  plaintiff's  con- 
signment, agreeably  to  his  letter  of  the  17th 
May.  From  these  two  letters  the  rights  and 
duties  of  the  parties  are  to  be  collected.  They 

!  constitute  the  'contract  between  them.  [*1  OO 

I  By  the  terms  of  these  letters  the  defendants 
acquired  a  lien  on  the  ship  and  freight,  as  a 
security  for  their  acceptances,  and  for  all  their 
advances  and  disbursements  relative  to  the- 
ship  and  cargo.  (2  East,  227.)  It  will  be  seen 
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from  the  accounts  exhibited,  that  when  the 
ship  was  dispatched  from  Liverpool  the  de- 
fendants had  advanced  £1,090  sterling.  It  ap- 
pears that  the  ship  could  not  be  sold  in  Eu- 
rope, and  the  plaintiff,  in  his  lelter  of  the  29th 
May,  says  that  if  the  ship  could  not  be  sold  to  ad- 
vantage, she  was  to  be  sent  back.  The  defend- 
ants had  discretionary  powers  to  act  as  they 
thought  most  for  the  advantage  of  the  plaintiff. 
The  defendants  must  have  either  sacrificed  the 
ship  by  a  sale  in  England, or  have  sent  her  back. 
They  preferred  the  latter,  as  most  for  the  inter- 
est of  the  plaintiff.  The  vessel  was  sent  back, 
witli  the  lien  of  the  defendants,  thereby  secur- 
ing themselves,  and  pursuing  the  orders  of1 
the  plaintiff.  Under  their  power,  they  assigned 
the  ship  to  Lenox  &  Maitland,  with  directions 
to  deliver  her  to  the  plaintiff,  on  his  paying 
the  balance  due  to  the  defendants.  This  was 
a  sale  in  form  only  ;  an  expedient  to  preserve 
the  lien  of  the  defendants,  and  for  the  benefit 
of  the  plaintiff.  It  was  not  a  pledge  of  the 
plaintiff's  property.  Lenox  &  Maitland  were 
merely  constituted  the  agents  of  the  defend- 
ants, for  the  purpose  of  preserving  their  se- 
curity on  the  vessel.  Such  a  transfer,  merely 
to  preserve  the  lien  of  the  defendants,  is  not  a 
tortious  act,  which  makes  them  answerable  for 
all  consequences.  (M'Combie  v.  Dairies,  7  East, 
5,  7.) 

Again  the  defendants  did  not  send  the  ves- 
sel beyond  sea,  but  home  to  the  plaintiff,  on 
his  paying  the  balance  due  to  them.  When 
the  vessel  sailed  from  Liverpool,  she  was,  in 
fact,  the  property  of  the  plaintiff,  who  must 
be  answerable  for  all  the  repairs  which  after- 
wards became  necessary.  All  the  letters  of 
the  plaintiff  show  that  the  defendants  were  to 
be  made  secure,  at  all  events,  for  all  their  ad- 
vances. If  they  had  advised  Wilkins  to  in- 
sure at  New  York,  and  the  vessel  had  been 
lost  during  the  voyage,  they  would  have  lost 
their  security.  The  insurance  may  have  been 
made  under  the  first  orders,  and  if  so,  the  de- 
1 1O*]  fendants*are  entitled  to  the  premium. 
It  is  true  they  were  bound  to  accept  the  bills, 
and  they  may,  perhaps,  be  liable  for  the  dam- 
ages on  the  one  protested.  Had  the  defend- ! 
ants  been  limited  strictly  to  the  funds  of  the 
plaintiff ,  the  vessel  would  have  returned  empty. 
Some  cargo  was  necessary  to  ballast  the  ship, 
and  what  was  done  was  intended  for  the  bene- 
fit of  the  plaintiff.  By  loading  her  with  coal 
instead  of  salt  the  defendants  have  rendered 
themselves  liable  only  for  the  difference  be- 
tween the  freight  and  profit  of  the  two  arti- 
cles, if  there  is  any  difference. 

Mr.  Han»on,  in  reply.  The  defendants,  by 
accepting  the  consignment,  became  bound  to 
pursue  the  orders  of  the  plaintiff.  By  sending 
the  vessel  to  New  York,  in  the  manner  they 
have  done,  the  defendants  have  parted  with 
their  lien  ;  they  had  no  authority  to  send  her 
to  any  one  but  the  plaintiff,  or  to  such  person 
as  he  might  designate.  The  defendants  could 
not  sell,  or  pledge  their  Ken,  nor  could  they 
send  the  subject  abroad,  without  losing  their 
lien.  Having  undertaken  to  load  the  vessel 
and  send  her  away,  contrary  to  the  plaintiff's 
orders,  they  must  be  deemed  the  owners.  The 
plaintiff  had  a  right  to  abandon  her  to  the  de-  i 
fendants.  The  acts  of  the  defendants  furnish  j 
the  strongest  evidence  of  ownership  ;  and  their  ' 
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letters  to  Lenox  &  Maitlaud  show  that  they  in- 
tended a  sale,  though  they  gave  an  option  to 
the  plaintiff  to  take  the  vessel  if  he  thought 
proper.  The  power  of  a  factor  over  his  hen 
can  never  authorize  such  a  disposition  of  the 
property.  The  case  of  M'Combie  v.  Davienvis^ 
very  different.  As  this  disposition  of  the  ves- 
sel was  made  before  she  met  with  the  disaster 
which  obliged  her  to  return  to  Liverpool,  the 
defendants  are  responsible  for  all  the  expense* 
of  repairs ;  since  they  have  by  their  conduct 
made  the  vessel  their  own.  If  the  vessel  is  to  be 
considered  as  belonging  to  the  defendants, 
they  must  also  be  regarded  as  owners  of  the 
cargo. 

SPENCER,  J.  The  plaintiff  in  this  case 
claims  from  the  defendants  :  1.  The  damages, 
interest  and  cost  on  the  protest  *of  a  [*  1 1 1 
bill  of  exchange  for  £450  sterling,  drawn 
by  the  plaintiff  at  Wilmington,  in  North  Caro- 
lina, upon  the  defendants,  residing  at  Liv- 
erpool, in  England,  and  which  bill  the  de- 
fendants, by  their  letter  to  the  plaintiff,  had 
agreed  to  accept,  in  consideration  of  the  plaint- 
iff's having  consigned  to  them  a  ship  and 
cargo. 

2d.  The  price  for  which  the  defendants  sold 
the  ship  Nancy  ;  and  3d,  to  be  exempted  from 
the  premium  of  insurance  made  on  the  ship, 
goods  and  freight  from  Liverpool  to  New 
York,  as  also  the  amount  paid  by  the  defend- 
ants for  the  return  cargo,  being  salt  and  coals, 
and  also  the  amount  of  repairs  and  other  ex- 
penses, subsequent  to  the  sale  of  the  ship  by 
the  defendants  to  Lenox  &  Maitland. 

The  defendants'  liability  to  the  damages,  in- 
terests and  costs  attending  the  protest  for  non- 
acceptance  of  the  bill  for  £450  sterling,  is  very 
properly  admitted,  and  it  is,  therefore,  unnec- 
essary to  examine  the  facts,  or  the  law,  as  ap- 
plicable to  that  point. 

That  the  defendants  had  a  lien  on  the  cargo 
consigned  to  them,  and  its  proceeds,  with  a 
lien  also  on  the  proceeds  of  the  ship,  when  sold 
under  the  authority  conferred  by  the  plaintiff, 
to  the  extent  of  their  acceptances  and  disburse- 
ments on  the  plaintiff's  account,  cannot  be 
questioned.  The  only  question  is,  whether 
the  defendants  have  pursued  such  a  course  as 
the  general  duties  of  factors  require,  in  rela- 
tion to  the  sale  of  the  ship,  and  so  as  to  pre- 
serve their  lien  on  the  actual  proceeds  of  the 
sale  of  the  ship  by  their  agents,  Lenox  &  Mait- 
land. 

If  the  line  of  conduct  they  have  observed 
made  the  ship  their  own,  after  the  transfer  of 
her  to  Lenox  &  Maitland,  it  will  then  neces- 
sarily follow  that  they  have  no  right  to  charge 
the  plaintiff  with  the  premium  of  insurance  on 
the  voyage  from  Liverpool  to  New  York, with 
the  amount  of  the  return  cargo,  or  for  the  re- 
pairs and  disbursements  incurred  after  the 
sale  to  Lenox  and  Maitland.  It  is  a  rule  which 
has  been  repeatedly  recognized  in  this  court, 
that  a  factor  cannot  pawn  the  goods  of  his 
principal.  It  is  a  principle  so  well  settled  in 
the  English  courts,  and  so  firmly  established 
*with  us.  as  to  render  it  wholly  unnec-  [*  1 1 2 
e-ssary  to  cite  authorities  in  support  of  it. 

A  lien  appears,  by  all  the  cases,  to  be  a  per- 
sonal right,  and  can  endure  no  longer  than 
the  possession  of  the  party  holding  it  continues. 
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The  authority  given  by  the  plaintiff  to  the  de- 
fendants to  sell,  did  not  devest  the  plaintiff's 
right  of  property  ;  at  most  it  was  an  authority 
coupled  with  an  interest  in  the  proceeds, and  this 
authority  was  exerted  by  the  sale  to  Lenox  & 
Maitlaml.  It  has  been  urged,  on  the  part  of 
the  defendants,  that  this  was  merely  a  mode 
adopted  to  preserve  their  lien  on  the  proceeds 
of  the  sale,  and  was  not  incompatible  with  the 
authority  vested  in  them  to  sell  the  ship,  by 
way  of  securing  themselves  for  the  responsi- 
bilities they  had  incurred.  It  seems  to  be  a 
controverted  point  in  the  English  courts, 
"  whether  or  not  a  lien  might  follow  goods  in 
the  hands  of  a  third  person  to  whom  it  was  de- 
livered by  the  party  having  the  lien,  purport- 
ing to  transfer  his  right  of  lien  to  the  other 
as  his  servant,  and  in  his  name,  and  as  a  con- 
tinuance, in  effect,  of  his  own  possession.  (7 
East,  6.) 

In  the  present  case  the  lien  was  to  be  ac- 
quired by  the  act  of  sale  only  ;  for  until  a  sale 
took  place,  the  right  of  the  defendants  was 
merely  potential.  It  has  been  supposed  that 
the  ship  itself  was  put  into  the  possession  of  the 
defendants,  as  a  security  for  their  accepting  the 
drafts  ;  this,  in  my  opinion,  is  neither  war- 
ranted by  the  case,  nor  is  it  reconcilable  with 
some  of  the  defendants'  acts.  In  the  plaint- 
iff's letter  of  the  17th  of  May.  1803,  he  says, 
"  The  ship  will  be  dispatched  to  your  port  to 
your  address ;"  again,  ' '  I  shall  send  you  a 
power  of  attorney  to  make  sale  of  her,  as  I 
mean  at  all  events  to  make  you  safe  in  the  ac- 
ceptance and  payment  of  the  bills  ;"  and  again, 
•"Thus,  I  flatter  myself,  the  ship  and  cargo 
will  be  in  your  possession  before  you  are  called 
on  for  acceptance."  The  possession  of  the 
-ship  here  spoken  of  evidently  means  such  a 
possession  only  as  would  arise  from  her  being 
addressed  to  the-  defendants  with  a  power  to 
sell,  and  so  the  plaintiff  must  have  intended, 
when  he  makes  the  possession  in  the  defend- 
ants, to  be  the  consequence  of  these  two  acts. 
113*]  The  actual  possession  never  was  *in 
the  defendants  prior  to  their  sale  :  and  until 
the  power  was  executed  by  a  sale,  the  defend- 
ants could  have  had  no  legal  right  to  take  pos- 
session of  or  to  detain  the  ship.  The  defend- 
ants' refusal  to  accept  one  of  the  bills  can  be 
imputed  to  nothing  else  than  an  apprehension 
on  their  part  that  the  funds  in  their  hands  were 
not  an  adequate  security  ;  but  if  the  ship  un- 
sold was  in  their  possession,  and  they  had  a 
lien  on  her,  there  can  be  no  pretense  of  a  want 
of  security. 

The  power  to  sell  did  not  admit  of  a  mere 
formal  transfer,  for  the  express  purpose  of 
gaining  a  lien  on  the  proceeds,  but  was  alone 
to  be  fulfilled  by  a  real,  actual,  and  substantial 
sale.  The  sale,  therefore,  completely  devested 
the  plaintiff's  right  of  property  and  from  that 
moment  he  had  a  right  to  de'bit  the  defend- 
ants with  the  price  specified  in  the  bill  of  sale. 

The  defendants  are  not  chargeable  with  any 
main  firfex.  Their  conduct  appears  to  be  fair; 
but  if  they  are  not  to  be  considered  as  the 
real  owners  of  the  ship,  through  the  medium 
of  their  trustees,  Lenox  &  Maitland,  they  have 
grossly  disobeyed  their  orders  in  respect"  to  the 
return  cargo. 

The  property  of  the  ship  being,  as  I  con- 
ceive, changed  by  the  act  of  sale,  there  exists 


no  right  charge  the  plaintiff  for  the  premium, 
the  return  cargo,  or  the  repairs,    nor  for  any- 
thing on,  or  towards  the  ship,  after  the  plaint- 
|  iff's  interest  in  her  ceased. 

In  my  judgment,  a  liquidation  must  take 
place  on  the  principles  resulting  from  this 
opinion. 

YATES,  J.,  was  of  the  same  opinion. 

KENT,  Ch.  J.  Upon  the  facts  contained  in 
the  case,  the  court  are  called  upon  to  ascertain 
and  prescribe  the  principles  upon  which  the 
accounts  and  claims  between  the  parties  are  to 
be  liquidated  or  adjusted. 

1 .  The  plaintiff  claims  compensation  for  the 
injury  he  received  by  the  non-acceptance  and 
payment    of   the  bill  of  exchange   for  £450 
sterling.  By  his  first  letter  of  the  17th  May,  he 
informed    the  defendants  that  the  ship  and 
cargo  *\vould  be  consigned  to  them,    [*114- 
and  that  he  should  anticipate  the  avails  of  the 
cargo  and  freight  by  drawing  upon   them  to 
the  amount  of  the  three   bills.     The  defend- 
ants received  this  letter,  together  with  the  in- 
voice and  bill  of  lading,  and  agreed  to  accept 
the  bills.     This  acceptance  of  the  consignment 
bound  them  to  pay  the  bills.  This  point  seems 
to  be  well  understood  and  settled  (Buller,  J., 
in  6  East,  34) ;  and  the  counsel  for  the  defend- 
ants admitted,  upon  the  argument,  their  res- 
ponsibility to  indemnify  the  plaintiff  for  the 
non-acceptance  and  nonpayment  of  the  third 
bill.     This  indemnity  consists  in  refunding  to 
the  plaintiff  the  20  per  cent,  damages  which 
he  paid  on  the  return  of  the  bill,  the  costs  at- 

j  tending  the  same,  including  the  costs  of  the 
protest,  and  interest  upon  the  damages  and 
costs  so  paid  from  the  time  they  were  paid. 

2.  As  to  the  return  cargo  from  Liverpool  to 
New   York.     The  coal  was     never    ordered. 
In  shipping  it  the  defendants  clearly  exceed- 
ed their  special  and  limited  powers,  and  the 
plaintiff  was  not  bound  to  accept  of  it.     The 
salt    was   ordered    by    the  letter  of  the  31st 
of  May  ;  but  the  defendants  consigned  it  to 
their  agent  at  New   York,   with  unqualified 
orders  to  sell  it.     This  was  exercising  owner- 
ship over  it,   inconsistent   with   their  powers 
and  duty  as  factors  ;  and  the  plaintiff  had  his 
election  not  to  accept  of  the  proceeds  of  the 
salt  so  placed  and  disposed  of  without  his  con- 
sent or  control.     He  did  refuse  to  have  any- 
thing to  do  with   the  proceeds  of  the  cargo, 
and,  consequently,  the  cargo  and  the  premium 

|  paid  at  Liverpool  for  insuring  it  are  not  to  be 
charged  to  him. 

3.  The  next  and  most  important  point  res- 
pects the  ship.    By  the  first  letter  of  the  17th  of 
May,  1803,  the  plaintiff  give  notice  to  the  de- 
fendants, in  general  terms,  that  he  should  send 
them  a  power  of  attorney  to  make  sale  of  the 
ship,  because,  he  said,   that   he  meant,  at  all 
events,  to  make  them  safe  in  the  acceptance 
and  payment  of  the  bills.     By  his  next  letter, 
of  the  31st  of  May,  the  plaintiff  directed  the 
defendants  to  cause  insurance  to  be  made  upon 
the  ship  for  the  return   voyage,   and   this  in 
surance  was  effected,  accordingly,  *on  [*1 15 
the  12th  of  September  following".     The  plaint- 
iff did,  indeed,  by  his  letter  of  the  9th  of  July, 
countermand  those  orders  for  the  insurance 
in  England,  and  gave  notice  that  he  intended 

!  that  the  insurance  on  the  return  voyage  should 
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he  made  at  New  York.  But  we  have  no  evi- 
dence that  this  letter  was  received  prior  to  the 
12th  of  September ;  and,  from  the  correspond- 
ence, I  think  it  is  fairly  to  be  inferred  that  it 
was  not  received.  It  was  incumbent  upon  the 
plaintiff  to  make  out,  affirmatively,  the  fact 
that  these  subsequent  orders  were  received  in 
time  by  the  defendants.  From  the  omission 
of  the  plaintiff  to  do  this,  we  are  bound  to 
conclude  that  the  insurance  at  Liverpool  upon 
the  homeward  voyage  was  duly  and  authori- 
tatively made.  The  defendants  had  a  lien  upon 
the  ship  for  their  advances  and  responsibilities. 
The  ship  was  dispatched  to  their  address,  and 
by  the  letter  of  the  17th  of  May,  the  plaintiff 
said  he  flattered  himself  the  ship  and  cargo 
would  be  in  possession  of  the  defendants  be- 
fore they  were  called  upon  for  acceptance. 
The  plaintiff,  therefore,  intended  that  the  ship 
should  be  placed  in  their  possession,  as  a 
pledge  of  their  indemnity,  or,  as  the  plaintiff 
.said,  to  make  them  safe  in  the  acceptance  and 
payment  of  the  bills ;  and  from  the  terms  of 
the  first  letter,  we  have  reason  to  conclude  that 
the  power  was  general,  and  not  restricted  to 
any  particular  place,  though  the  subsequent 
letters  do,  undoubtedly,  contemplate  that  the 
sale,  if  made  at  all,  was  to  be  made  at  Liver- 
pool. But  the  letter  of  the  31st  of  May  sup- 
poses a  power  in  the  defendants  to  sell  the  ship 
to  return  to  New  York  ;  for  it  says,  "  If  the 
ship  be  sold,  to  return  to  America."  Here  was 
then  a  sale  contemplated  for  the  American 
market,  if  not  a  sale  to  a  person  residing  in 
America.  Considering  the  object  of  the  power 
to  sell,  and  the  probable  generality  of  the 
terms  in  which  it  was  expressed,  the  exercise 
of  it,  if  made  in  good  faith,  ought  to  be  con- 
strued very  liberally  in  favor  of  the  defend- 
ants. But  the  sale  to  Lenox  &  Maitland  was 
not  an  absolute  sale.  It  was,  in  effect,  only  a 
transfer  of  the  lien  to  Lenox  &  Maitland,  as 
agents  of  the  defendants,  and  with  an  intent 
to  facilitate  a  settlement  with  the  plaintiff. 
1 16*]  Whatever  might  be  the  form  *of  the 
sale,  it  was  understood  and  declared,  both  by 
the  defendants  and  their  agents,  to  be  a  mere 
deposit  of  the  lien  in  their  hands,  on  behalf  of 
the  defendants.  Under  such  circumstances,  I 
do  not  consider  this  as  a  tortious  conversion 
of  the  subject,  nor  a  parting  with  the  posses- 
sion of  the  lien.  This  appears  to  be  the  real 
intent  and  obvious  meaning  of  the  transaction; 
and  in  the  opinion  of  Lord  Ellenborough, 
which  seems  to  have  been  the  opinion  of  the 
whole  Court  of  King's  Bench  in  the  case  of 
M'Combie  v.  Daviex(l  East,  5),  such  a  change 
of  the  lien  does  not  devest  the  factor  of  Ins 
rights.  Here  was  no  credit  or  imposition  held 
out,  as  in  the  case  of  Krnger  v.  WiYmr(Amb., 
252),  on  which  Lord  Hardwicke  laid  stress. 
A  factor  may  deliver  the  possession  of  goods, 
on  which  he  has  a  lien,  to  a  third  person,  with 
notice  of  the  lien,  and  with  a  declaration  that 
the  transfer  is  to  such  person  as  agent  of  the 
factor,  and  for  his  benefit.  This  is  a  con- 
tinuance, in  effect,  of  the  factor's  possession, 
and  this  was  precisely  the  object  of  the  trans- 
fer in  the  case  before  us,  which  is  much 
stronger  than  the  one  supposed  by  the  King's 
Bench;  for  here  the  factor  had  a  general  power 
to  sell,  and  a  power  given  him  avowedly  for 
his  own  indemnity.  I  see  nothing  tortious, 
JOHNS.  REP.,  4. 


nor  anything  unreasonable  in  the  manner  in 
which  the  power  was  exercised  in  the  present 
instance.  What  would  have  been  the  effect  of 
an  absolute  sale  by  Lenox  &  Maitland,  is  a 
question  not  before  us,  for  the  one  which  they 
made  was  by  consent  of  the  plaintiff,  without 
prejudice  to  the  prior  rights  of  the  parties. 
We  are,  therefore,  to  consider  the  question  as, 
if  Lenox  &  Maitland  still  held  the  vessel,  as 
agents  for  the  defendants,  and  as  ready  to  sur- 
render the  possession  and  formal  title  to  the 
plaintiff,  on  his  giving  to  the  defendants  their 
just  indemnity. 

I  think,  therefore,  that  the  plaintiff  is  bound 
to  take  the  avails  of  the  ship,  and  to  pay  the 
premium  of  insurance,  advanced  by  the  de- 
fendants for  the  insurance  of  the  ship  and 
freight,  for  the  homeward  voyage.  On  the 
other  hand,  the  defendants  must  assign  over  to 
the  plaintiff  the  policy  on  the  ship  and  freight, 
and  account  for  any  moneys  which  they 
*have  received  thereon,  and  they  must,  [*1 1  7 
likewise,  pay  for  the  freight  of  their  cargo  to 
New  York.  As  to  the  expenses  and  disburse- 
ments of  the  defendants  in  fitting  out  the  ship 
in  September,  and  in  repairing  the  damages, 
and  fitting  her  out  again  in  November,  they 
are  entitled  to  have  them  refunded  by  the 
plaintiff  ;  and  upon  these  principles,  as  to  the 
points  in  contest  between  the  parties,  the  ac- 
counts must  be  liquidated. 

THOMPSON,  and  VAN  NESS,  JJ.,  were  of 
the  same  opinion. 

Judgment  accordingly. l 

Cited  in— 19  Wend.,  433 ;  9  N.  Y.,  569 ;  45  N.  Y..  771 ; 
2  Bos.,  467 ;  6  Rob.,  40 ;  1  E.  D.  Smith,  33. 


WIEST  v.  CRITSINGER. 

Justice's  Court  —  Adjournment  —  Irregularity. 

Where  the  defendant  was  summoned  to  appear 
before  the  justice  on  a  certain  day,  at  a  certain 
place,  and  the  parties  appeared,  but  the  justice  did 
not  attend,  and  sent  a  written  note,  adjourning  the 
cause  to  a  further  day  :  on  which  day  he  attended 
with  the  plaintiff,  and  the  defendant  not  appearing-, 
the  cause  was  heard  on  the  part  of  the  plaintiff,  and 
judgment  given  in  his  favor,  it  was  held  that  the  ad- 
journment was  irreg-ular,  and  the  defendant  not 
bound  to  attend  further  :  and  that  the  subsequent 
proceedings  by  the  justice  were  null  and  void. 


case  arose  on  a  certiorari,  and  was 
submitted  to    the  court  without    argu- 
ment. 

The  return  of  the  justice  stated  that  Wiest, 
the  defendant  below,  was  summoned  to  appear 
before  him  at  the  house  of  Griffin  Ransam,  to 
answer  to  the  plaintiff  below  (Critsinger). 
That  on  the  day  appointed  to  appear,  the  jus- 

1.  —  Though  a  factor  may  pledge  negotiable  paper 
belonging  to  his  principal,  as  a  security  for  his  own 
debt,  and  thereby  bind  his  principal,  unless  the  lat- 
ter can  charge  the  party  receiving  it  with  notice  of 
the  fraud  or  want  of  title  (Collins  v.  Martin,  1  Bos. 
&  Pull.,  048;  Treuttel  v.  Barandon  ,8  Taunt.,  100)  ; 
yet  he  cannot  pledge  the  goods  of  his  principal,  it 
being  well  settled  that  such  an  act  is  beyond  his 
power.  Martini  v.  Coles,  1  Maule.  &  Selw.,  140; 
Fielding  v.  Kymer,2  Brod.  &  Bingh.,  639:  Bowie  v. 
Napier,  1  M'Cord's  Rep.,  .1  ;  Van  Amrinjre  v.  Pea- 
body,  1  Mass.  Rep.,  440  ;  De  Bouchoit  v.  Goldsmid,  5 
Ves.,  211.  But  a  factor,  who  has  goods  consigned  to 
him  for  sale,  may  put  them  into  the  hands  of  a  com- 
mission merchant  connected  with  an  auctioneer  in 
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tice  could  not  attend,  and  sent  a  note,  but 
without  signing  it,  to  the  house  of  Hansam, 
adjourning  the  court  to  the  7th  of  November 
following.  On  the  day  of  the  return  of  the 
.summons,  the  parties  appeared  at  Ransam'.s 
house,  and  remained  some  time,  and  the  jus- 
tice not  appearing,  they  went  away.  On  the 
7th  of  November,  the  justice  and  Critsinger 
attended  at  Ransam's,  but  the  defendant  did 
not  appear  ;  and  the  justice  proceeded  to  hear 
the  proof  on  the  part  of  the  plaintiff,  and  gave 
judgment  in  his  favor. 

118*]  *Per  Curium.  An  adjournment 
made  by  the  justice,  while  absent  from  the 
place  where  the  court  was  appointed  to  be 
held,  and  in  the  absence  of  the  parties,  and 
by  a  note  in  writing  without  his  signature, 
was  clearly  not  an  adjournment  of  which  the 
parties  were  bound  to  take  notice. 

The  cause  was,  consequently,  discontinued 
and  out  of  court.  The  subsequent  proceed- 
ing was  null,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 

Cited  in— 1  Cow.,  245 ;  5  Cow.,  1% ;  7  Wend.,  202 ;  6 
Barb.,  «>30;  2  Curt.,  48. 


REID  c.  LORD. 
Plea  in  Abatement  —  Alias  Dictus. 

A  defendant  cannot  plead  in  abatement,  because 
of  an  oiinx  diclm  subjoined  to  his  name.  The  true 
name  is  that  which  precedes  the  alias  dictus. 

Citation—  Sayer,  279  ;  Jenk.  Cent.,  119. 


was  an  action  of  covenant.  The 
JL  declaration  described  the  defendant  as 
"  Samuel  P.  Lord,  Junior,  otherwise  called 
Samuel  P.  Lord,  Junior,  and  Josiah  Barber," 
and  stated  that  the  defendant  executed  the 
covenant  by  that  name. 

The  defendant  pleaded  in  abatement,  and 
that  the  bill  might  be  quashed,  because  be  is 
known  only  by  the  name  of  Samuel  P.  Lord, 
Junior,  and  never  was  called  or  known  by  the 
name  of  Samuel  P.  Lord,  Junior,  and  Josiah 
Barber.  To  this  plea  there  was  a  general 
demurrer,  and  joinder. 

Per  Curiam.  There  is  no  ground  for  this 
plea  in  abatement.  The  true  name  is  that 
which  precedes  an  alia*  dictus  (Sayer,  279)  ; 
and  the  one  which  precedes  here  is  precisely 
the  same  name  which  the  defendant  gives  to 
himself  in  the  plea.  The  alias  dictus  is  taken 
from  the  description  which  the  defendant 
gave  of  himself  in  the  covenant,  and  we  must 
take  it  that  the  description  is,  as  it  ought  to 
have  been,  literally  copied.  An  alia*  dictus, 
1  1J>*]  as  *one  of  the  old  cases  says  (Jenk. 

business,  to  be  sold,  and  the  auctioneer  may  safely 
make  an  advance  on  the  goods  for  purposes  con- 
nt'ct4'd  with  the  sale,  and  as  part  payment  in  ad- 
vance, or  in  anticipation  of  the  sale,  if  such  be  the 
custom  and  ordinary  usage  in  such  cases.  Laiissut 
v.  Lippincott,  6  Scrg.  &  Rawle,  386.  If  the  principal, 
however,  should  arm  the  factor  with  such  indicia 
of  property  us  to  enable  him  to  deal  with  it  as  his 
own,  and  thus  mislead  others,  and  the  factor  pledge 
it.  the  principal  will  be  bound.  Boyson  v.  Coles,  I! 
Mimic  &  Selw.,  14  ;  see  Pickering  v.  Burk,  116  East, 
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Cent.,  119),  is  only  reputation,  and  is  not  tin- 
truth  ;  and  though  it  might  a.s  well  have  been 
omitted  altogether,  vet  if  it  be  supported  by 
the  covenant,  the  defendant  cannot  take  an 
exception.  There  must  be  judgment  of 
respviideas  vaster. 

Judgment  of  respondeas  ouster. 

Cited  in— 39  X.  Y.,  252 :  6Trans.  App.,  26 ;  10  Hun. 
139 ;  5  Abb.  N.  S.t  155 ;  3  Peters,  7. 


HENDRICKS  t>.  FRANKLIN. 

Foreign  Bitt  of  Exchange — Protect — Measure  of 
Damages. 

!  The  holder  of  a  bill  of  exchange  drawn  in  New 
I  York  on  Great  Britain  or  any  other  part  of  Europe, 
and  returned  protested  for  nonpayment,  can  re- 
cover no  more  than  the  contents  of  the  bill,  and  2O 
per  cent,  damages,  with  interest,  or  at  the  par  of 
exchange.  He  can  recover  nothing  for  the  differ- 
ence between  the  price  of  bills,  at  the  time  the  bill 
was  returned,  and  the  time  it  was  drawn. 

Citations— 2  H.  Bl.,  378 ;  Cbitty,  300 ;  Arab.,  674 ; 
2  T.  R.,  52. 

THIS  was  an  action  brought  against  the  de- 
fendant, a.s  drawer  of  a  bill  of  exchange 
in  favor  of  Franklin,  Robinson  &  Co.,  on 
Rathbone,  Hughes  &  Duncan,  merchants  in 
Liverpool,  indorsed  by  the  payees  to  one 
Townsend,  and  by  him  to  the  plaintiff. 

The  bill  was  protested  for  non-acceptance 
and  nonpayment.  In  assessing  the  damages 
to  be  recovered  by  the  plaintiff,  two  per  cent, 
was  added,  over  and  above  the  twenty  per  cent, 
damages  and  interest,  for  the  difference  of  ex- 
change, it  being  two  per  cent,  above  par,  when 
the  defendant  received  notice  of  the  non- 
payment. 

The  only  question  was,  whether  the  plaint- 
iff was  entitled  to  recover  the  two  per  cent,  or 
the  rate  of  exchange. 

Mr.  Golden,  for  the  defendant.  The  only 
question  is,  whether  on  a  bill  drawn  in  ster- 
ling money,  on  England,  and  returned  for  non- 
payment, the  holder  is  entitled  to  recover  at 

|  the  rate  of  exchange,  or  at  par  only.  There 
is  no  established  rule  or  custom  here  that  can 

!  govern   in  this  case.     (2  Johns.   Rep.,  335.) 

i  The  bill  being  payable  in  sterling,  which  is  an 
imaginary  currency,  the  question  is,  by  what 
standard  is  a  pound  sterling  to  be  measured  ? 
The  act  of  Congress,  relative  to  the  collection 
of  duties,  establishes  the  value  of  a  pound 
sterling  *at  $4.44.  (Laws  of  U.  S.,  [*12O 
Vol.  V.,  p.  279,  sec.  61.)  Though  contained 
in  the  act  for  the  collection  of  duties,  the 
regulation  is  general.  Again,  in  the  act  relat- 

i  ing  to  the  mint  (Vol.  II.,  p.  37,  Laws  U.  S.. 

j  sec.  11),  the  proportional  value  of  gold  and 
silver,  in  all  coins  current  in  the  United  States, 

!  43.    Sending  goods  to  a  factor  to  be  dealt  with  ac- 
cording to  his  discretion,  and  drawing  on  him  for 
the  amount  of  the  consignment,  will  not  authorize 
him  to  pledge  the  goods,  even  to  raise  money  to 
meet  the  bills.    Graham  v.  pyster,  2  Stark.  Hep..  21. 
Nor  will  a  request  of  the  consignor,  accompanying 
the  consignment,  that  the  consignee  will  make  re- 
!  mittances  in  anticipation  of  sales,  give  an  authority 
i  to  pledge  the  goods  to  raise  money  to  make  the  re- 
1  mittsince.    Queiroz  v.  Trueman,  3  Barn.  &  Cresw., 
!342. 
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is  fixed  at  15  to  1  ;  or  15  pounds  of  pure  sil- 
ver is  made  equal,  in  all  payments,  to  one 
pound  of  pure  gold.  The  pound  sterling  be- 
ing 20-21  parts  of  the  English  guinea,  whose 
value,  by  the  law  of  the  United  States,  is  fixed 
at  100  cents  for  every  27  grains,  the  exact 
value  of  the  pound  sterling  can  be  ascertained 
by  an  invariable  standard.  This  mode  ap- 
pears to  hnve  been  adopted  by  Judge  Patter- 
son. (3  Dallas,  849,  note.} 

The  damages  to  be  recovered  on  a  protested 
bill  of  exchange  are  fixed  at  20  per  cent.  They 
do  not  depend  on  the  rate  of  exchange  ;  but 
the  party  is  bound  to  pay  in  specie,  or  in  the 
same  mone}'  he  received.  This  rule  of  dam- 
ages appears  to  have  originated  in  Pennsyl- 
vania. By  an  act  of  the  Assembly  of  that 
colony,  passed  in  1700,  it  was  enacted  "  that 
if  any  person  or  persons  within  that  province 
or  its  territories,  shall  draw  or  indorse  any 
bill  or  bills  of  exchange,  upon  any  person  in 
England,  or  other  parts  of  Europe,  and  the 
same  be  returned  unpaid,  with  a  legal  protest, 
the  drawer  thereof,  and  all  others  concerned, 
shall  pay  or  discharge  the  contents  of  such 
bill  or  bills,  with  20  per  cent  damages  thereof, 
and  so  proportionably  for  greater  or  lesser 
sums,  in  the  same  specie  as  such  bill  or  bills 
were  drawn,  or  current  money  of  the  prov- 
ince, equivalent  to  that  which  was  first  paid 
to  the  drawer  or  indorser."  (Francis  v.  Mucker 
etal.,  Ambler,  672.) 

A  similar  law  existed  in  Rhode  Island,1 
which  fixed  the  damages  on  protested  bills  at 
10  per  cent.  The  rule  established  by  the  law 
of  Pennsylvania  was  early  adopted  in  the 
121*]  *State  of  New  York,  where  it  has  been 
the  invariable  practice  ever  since. 

A  similar  usuage  prevails  in  England,  in 
regard  to  bills  drawn  on  India.  Where  a  bill 
is  returned  and  protested  from  India,  it  is  the 
constant  practice  to  allow  ten  shilling  per 
pagoda,  which  includes  interest,  re-exchange, 
and  all  other  charges.  (Auriol  v.  Thomas,  2 
Term  Rep.,  52.)  No  question  is  made  about 
the  rate  of  exchange.  The  rule  here,  fixing 
the  damages  at  20  per  cent.,  was  adopted,  in- 
stead of  any  demand  for  re-exchange,  which 
it  would  have  been  difficult,  if  not  impossible, 
to  ascertain ;  for  such  is  the  course  of  trade 
between  Great  Britain  and  the  United  States, 
and  between  Great  Britain  and  India,  that 
merchants  in  Great  Britain  can  very  rarely 
have  occasion  to  draw  bills  on  this  country, 
or  on  India. 

It  may  be  said  that  the  money  is  to  be  re- 
mitted to  England,  and  that,  therefore,  the 
holder  has  a  right  to  purchase  another  bill 
here  ;  but  that  is  not  the  case.  When  a  bill 
is  dishonored  in  England,  the  holder  has  a 

1. — By  an  act  of  the  Colony  of  Rhode  Island,  passed 
in  1743,  and  included  in  the  revised  laws  of  the  State, 
in  1776,  it  is  enacted,  "  that  when  any  bill  or  bills  of 
exchange  shall  be  returned  from  any  parts  beyond 
sea,  duly  protested  for  non-acceptance  or  nonpay- 
ment, the  person  or  persons  to  whom  the  same  was 
or  were  payable  shall  be  entitled  to  have  and  recov- 
er of  the  drawer  or  drawers,  indorser  or  indorsers, 
of  such  bill  or  bills,  ten  per  cent,  damages,  over  and 
above  the  principal  sum  for  which  such  protested 
bill  or  bills  was  or  were  drawn,  and  also  lawful  in- 
terest from  the  time  suc,h  bill  or  bills  of  exchange 
so  protested,  were  purchased,  until  final  judgment 
for  the  same  be  obtained,  and  also  the  legal  charges 
of  protesting  said  bill  or  bills,  with  costs  of  suit." 
Brown  v.  Van  Braam,  3  Dallas,  344,  346. 
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right  to  redraw  on  the  person  who  remitted 
the  bill,  or  to  purchase  a  bill  there,  and  the 
difference  or  premium  he  would  have  to  pay 
would  be  the  re-exchange  ;  and  it  is  to  avoid 
all  questions  about  this  re-exchange,  that  the 
the  20  per  cent,  damages  are  allowed  here. 
The  drawer  of  a  protested  bill  is  to  pay  the 
contents  of  the  bill,  and  the  20  per  cent,  with 
interest,  in  the  current  money  of  the  United 
States.  He  has  no  concern  with  any  rate  of 
exchange.  To  show  how  unreasonable  and 
inconvenient  the  present  demand  is,  suppose 
a  person  purchases  a  bill  for  £100  sterling  on 
London,  at  50  per  cent,  above  par,  for  which 
he  pays  $666.66,  and  when  the  bill  is  returned 
the  rate  of  exchange  should  continue  the  same, 
the  drawer  would  be  obliged  to  pay  $888.88  ; 
but  if  the  exchange  should  happen  to  be  50 
per  cent,  below  par,  when  the  bill  is  returned, 
he  would  have  to  pay  only  $270.30. 

*  Mr.  Brinkerlwff,  contra.  The  plaint-  [*  1 2  2 
iff  claims  the  2  per  cent,  or  the  rate  of  exchange, 
on  the  authority  of  a  long-established  and  in- 
variable usage  among  merchants.  By  the  reg- 
ulations, of  the  Chamber  of  Commerce  in  this 
city,  published  many  years  ago,  when  a  bill  is 
returned  protested  from  Europe,  the  drawer 
is  to  pay,  not  only  the  20  per  cent,  damages, 
but  the  rate  of  exchange.  The  money  is  to  be 
paid  in  sterling,  and  the  value  of  that  sterling 
is  the  price  which  a  bill  costs  at  the  time  when 
the  bill  is  returned. 

Mr.  Colden,  in  reply.  The  regulations  of  the 
Chamber  of  Commerce  are  of  no  legal  author- 
ity. They  do  not  establish  any  custom  or 
usage  which  can  have  the  force  of  law.  That 
institution  has  no  binding  authority,  'nor  are 
its  regulations  to  be  regarded  in  a  court  of 
law. 

It  is  not  to  be  presumed  that  another  bill  is 
always  to  be  purchased  and  remitted  in  the 
place  of  the  one  returned.  The  presumption 
should  be  that  the  holder  in  Europe  redraws 
on  this  country  for  the  amount.  It  is  proba- 
able,  often,  that  the  creditor  is  here,  and  means 
to  stay  here  ;  there  would  be  no  justice,  then, 
in  paying  him  the  20  per  cent,  damages,  and 
8  per  cent,  more  for  the  price  of  bills  above 
par. 

SPKNCER,  J.,  delivered  the  opinion  of  the 
court : 

In  this  case,  the  question  is,  what  damages 
the  plaintiff,  who  is  the  indorsee  of  a  foreign 
bill  of  exchange,  of  which  the  defendant  is  the 
drawer,  and  which  was  returned  protested  for 
non-acceptance  and  nonpayment,  is  entitled  to 
recover ;  the  plaintiff  contending  that  he  has 
a  right  to  recover,  as  well  the  principal  and 
interest  as  also  20  per  cent,  damages,  and  an 
additional  2  per  cent,  as  the  difference  of  ex- 
change, between  the  time  of  negotiating  the 
bill  and  notice  of  the  nonpayment  to  the  de- 
fendant, by  way  of  re-exchange.  The  pay- 
ment of  this  2  per  cent,  the  defendant  resists. 

The  right  to  recover  20  per  cent,  damages 
on  the  protest  of  a  foreign  bill  of  exchange, 
rests  with  us  on  immemorial  *commer-  [*123 
cial  usage,  sanctioned  by  a  long  course  of  ju- 
dicial decisions.  In  Great  Britain  (2  H.  Bl., 
378)  there  is  no  such  usage,  and  hence,  there 
the  difference  of  exchange  is  always  taken  into 
consideration,  and  their  courts  of  justice  al- 
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low  for  the  usual  rate  of  re-exchange  upon  tin- 
protest  of  a  foreign  bill.  In  Pennsylvania,  as 
early  as  the  year  1700,  the  Legislature  enacted 
that  if  any  person  within  that  province  should 
draw  or  indorse  any  bill  of  exchange  upon  any 
person  in  England,  or  other  parts  of  Europe, 
and  the  same  be  returned  back  unpaid,  with  a 
legal  protest,  the  drawer  and  all  concerned 
should  pay  the  contents  of  the  bill,  together 
with  20  per  cent,  advance  for  the  damage 
thereof,  in  the  same  specie  as  the  bill  was 
drawn,  or  current  money  of  that  province, 
equivalent  to  that  which  was  first  paid  to  the 
drawer  or  indorser.  It  is  presumed  that  our 
rule  to  allow  20  per  cent,  on  the  protest  of  a 
foreign  bill,  was  originally  co-extensive  with 
the  rule  thus  established  in  Pennsylvania,  and 
that  the  same  reasons  induced  both  rules.1 
The  20  per  cent,  was  in  lieu  of  damages,  in 
case  of  re-exchange,  and  because  there  was  no 
course  of  exchange  from  London  to  New  York, 
and  to  avoid  the  constant  uncertainty  and 
fluctuation  of  exchange.  If  these  were  not  the 
inducements  to  the  allowance  of  such  very 
heavy  damages  as  20  per  cent.,  I  confess  my- 
self unable  to  discover  them.  It  certainly 
could  not  be  intended  merely  as  a  mulct,  nor 
with  any  other  view  than  to  remunerate  the 
party  for  all  his  damages  in  being  disappointed 
in  the  honoring  of  his  bill.  It  is  not  pretended 
that  this  claim  for  a  re-exchunge,  or  more 
properly  for  the  difference  in  the  price  of  bills 
at  one  time  and  another,  has  ever  been  recog- 
nized in  this  State  by  any  judicial  decision. 
The  Chamber  of  Commerce,  it  seems,  provide, 
in  their  regulations,  for  this  difference  in  the 
price  of  bills,  between  the  time  a  bill  has  been 
purchased  and  notice  of  its  dishonor ;  and  I 
understand  that  merchants  regulate  themselves 
by  the  rules  of  the  Chamber  of  Commerce. 
This,  however,  cannot  make  the  law;  the  usage 
is  too  recent,  and  too  unsupported  by  judicial 
countenance,  to  produce  the  consequences  con- 
tended for.  I  understand  that  it  has  invar- 

1.— The  rate  of  damages  to  be  allowed  and  paid 
upon  the  usual  protest  for  nonpayment  of  bills  of 
exchange  drawn  or  negotiated  within  the  State  of 
New  York  is  as  follows:  1.  If  such  bill  shall  have 
been  drawn  on  any  person  or  persons  at  any  place 
in  either  of  the  States  of  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Rhode  Island,  Connecti- 
cut, New  Jersey,  Pennsylvania,  Ohio,  Delaware, 
Maryland,  or  Virginia,  or  in  the  District  of  Colum- 
bia, three  dollars  upon  the  hundred,  upon  the  prin- 
cipal sum  specified  in  such  bill.  2.  If  such  bill  shall 
have  been  drawn  upon  any  person  or  persons  at 
any  place  in  either  of  the  States  of  North  Carolina, 
South  Carolina,  Georgia,  Kentucky,  or  Tennessee, 
five  dollars  upon  the  hundred  upon  the  principal 
sum  specified  in  such  bill.  3.  If  such  bill  be  drawn 
upon  any  person  or  persons  at  any  place,  or  in  any 
other  State  or  territory  of  the  United  States,  or  at 
any  other  place  on,  or  adjacent  to,  this  continent, 
and  north  of  the  equator,  or  in  any  British  or  other 
foreign  possessions  in  the  West  Indies,  or  elsewhere 
in  the  Western  Ocean,  ten  dollars  upon  the  hun- 
dred, and  upon  the  principal  sum  specified  in  such 
bill.  4.  If  such  bill  shall  have  been  drawn  upon  any 
person  or  persons  at  any  port  or  place  in  Europe, 
ten  dollars  upon  the  hundred,  upon  the  principal 
sum  specified  in  such  bill.  Such  damages  shall  be 
in  lieu  of  interest,  charges  of  protest,  and  all  other 
charges  incurred  previous  to  and  at  the  time  of  giv- 
ing notice  of  nonpayment ;  but  the  holder  of  such 
bill  shall  be  entitled  to  demand  and  recover  lawful 
Interest  upon  the  aggregate  amount  of  the  princi- 
pal sum  specified  in  such  bill,  and  of  the  damages 
thereon,  at  the  time  at  which  notice  for  nonpay- 
ment shall  have  been  given,  and  payment  of  such 
principal  sum  shall  have  been  demanded.  1  Rev. 
Laws,  770,  771 ;  2  Rev.  Statutes,  6  ed.,  1162. 
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iably  *been  the  practice  of  the  clerk  [*124 
of  this  court,  in  assessing  damages  on  pro- 
tested bills,  to  give  the  principal,  interest,  and 
20  per  cent,  damages,  ar.d  no  more.  In  my 
opinion,  the  20  per  cent,  is  in  lieu  of  all  claim 
for  damages  in  such  cases,  and  the  claim  for 
the  difference  in  the  price  of  the  bills  cannot 
be  supported,  and,  therefore,  it  must  be  de- 
ducted in  this  case.  (Chit.,  800  ;  2  H.  Bl., 
378;  Amb.,  674  ;  2  Term  Rep.,  52.) 

Judgment  accordingly. 

Overruled— 12  Johns.,  17. 

Cited  in— 5  Cow.,  161 ;  12  Wend.,  443 ;  14  Barb.,  155 ; 
18  Abb.  Pr.,  44 ;  4  How.  (U.  S.),  278 ;  1  Mason,  124  ;  1 
McLean,  425. 


MARTIN  ET  AL.  v.  FRANKLIN  ET  AL. 

Assumpsit — Damage — Exchange. 

When  a  person  in  New  York  purchases  goods  in 
England,  and  is  siied  here,  the  creditor  can  recover 
the  amount,  at  the  par  of  exchange  only,  and  Is 
not  entitled  to  any  allowance  for  the  rate  of  ex- 
change, or  for  the  price  of  bills  on  England. 

THIS  was  an  action  of  assumpsit,  for  goods 
sold  and  delivered,  and  on  an  irufimul 
computasnent.  The  plaintiffs  are  merchants  in 
Liverpool,  and  it  was  admitted  that  the  debt 
was  contracted  in  Great  Britain,  that  the  ac- 
counts between  the  parties  is  in  sterling,  and 
that  the  interest  is  calculated  at  5  per  cent., 
the  legal  interest  in  Great  Britain.  In  the  dec- 
laration, all  the  counts,  except  the  last,  state 
the  defendants  as  being  indebted  to  the  plaint- 
iffs in  the  city  of  New  York,  and  the  last 
count  lays  the  venue  in  New  York,  but  does 
not  mention  any 'particular  place  at  which  the 
defendants  were  indebted. 

It  was  admitted  to  be  a  general  practice 
among  merchants,  that  when  debts  contracted 
and  due  in  Great  Britain  are  paid  in  New 
York,  to  pay  according  to  the  current  rate  of 
exchange,  whether  it  be  above  or  below  par, 
though  there  seemed  to  be  some  diversity  of 
opinion  and  practice  on  the  subject. 

In  calculating  the  damages  in  this  case,  six 
per  cent,  was  included,  besides  the  interest, 
being  the  rate  of  exchange  above  par,  at  the 
time  the  suit  was  brought.  The  only  question 
was,  whether  the  plaintiffs  were  entitled  to 
recover  the  six  per  cent,  or  whether  the  debt 
was  to  be  *paid  at  the  par  of  exchange.  [*  1 25 
The  case  was  argued  bv  Mr.  Brinkerhoff  for 
the  plaintiffs,  and  Mr.  Golden  for  the  defend- 
ants ;  and  the  same  course  of  reasoning  was 
pursued  as  in  the  last  case  of  Hendncka  v. 
Franklin. 

Mr.  Bnnkerhoff  observed  that  in  this  case  it 
was  a  debt  contracted  in  England,  and  that, 
therefore,  the  plaintiff,  being  entitled  to  his 


NOTE.— Debt  payable  abroad— In  action  brought  in 
this  country  exchange  betuxen  the  two  countries  not 
recoverable. 

See  Scofleld  v.  Day,  20  Johns.,  102 ;  Oliver  Lee  & 
Go's  Bank  v.  Walbridge,  19  N.  Y.,  137 ;  Hussey  v. 
Farlow,  9  Allen,  285 ;  Lodge  v.  Spooner,  8  Gray,  166; 
Alcock  v.  Hopkins,  6  Cusn.,  484 ;  Adums  v.  Cordis, 
8  Pick.,  260. 

The  above  does  not  apply  to  action  on  bills  of  ex- 
change. 

The  contrary  has  been  held  by  very  high  author- 
ity. See  Grant  v.  Healy,  3  Sumn.,  523;  Smith  v. 
Shaw's  Adm'x.,  2  Wash.  C.  C.,  168. 
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money  there,  ought  to  be  allowed  the  price  of 
bills,  or  rate  of  exchange  it  would  cost  to  re- 
mit the  money  to  that  country. 

Mr.  Colden  said,  in  reply,  that  its  being  a 
contract  for  the  purchase  of  goods  in  England 
could  not  vary  the  rule.  It  is  the  same  case 
a.s  that  of  every  other  debt  contracted  in  a  for- 
eign country,  and  sued  for  here,  where  the 
creditor  must  receive  payment  in  the  current 
money  of  the  country.  The  debtor  has  nothing 
to  do  with  the  rate  of  exchange. 

Per  Curiam.  The  debt  is  to  be  paid  accord- 
ing to  the  par,  and  not  the  rate  of  exchange. 
It  is  recoverable  and  payable  here  to  The 
plaintiffs  or  their  agent ;  and  the  courts  are 
not  to  inquire  into  the  disposition  of  the  debt, 
after  it  reaches  the  hands  of  the  agent.  He 
may  remit  the  debt  to  his  principal  abroad,  in 
bills  of  exchange,  or  he  may  invest  it  here  on 
his  behalf,  or  transmit  it  to  some  other  part  of 
the  United  States,  or  to  other  countries,  on  the 
same  account.  We  cannot  trace  the  disposi- 
tion which  is  to  take  place,  subsequent  to  the 
recovery,  nor  award  special  damages  upon 
such  uncertain  calculations.  All  that  the 
plaintiffs  can  ask  is  their  debt,  justly  liqui- 
dated and  paid,  in  the  lawful  currency  of  the 
United  States. 

Judgment  accordingly. 

Denied-3  Sum.,  526,  528. 

Distinguished-3  Daly.  121, 128. 

Cited  in— 19  N.  Y.,  137 ;  14  Barb.,  156 ;  56  Barb..  388: 
28  How.  Pr..  345;  30  How.  Pr.,  394;  1  Abb.  N.  S.,  182; 
4  Rob.,  73 :  40  Super.,  155 ;  1  Low.,  263 ;  1  Mason,  124 ; 
1  McLean,  424;  1  Biss.,  295;  3  Wood.  &  M.,  377;  1 
Woods,  491. 


126*]  *M'LEOD  v.  JOHNSTON. 

Evidence — Competency  of  Witness. 

D.  and  M.  being1  indebted  to  C.,  he  attached  money 
in  the  hands  of  B.,  in  New  Orleans,  belonging1  to  M. 
In  an  action  brought  by  C.  against  B.  for  the  money 
so  attached,  and  held  by  him  to  answer  to  C.,  it  was 
held  that  D.  was  a  competent  witness  for  the  plaint- 
iff ;  for  though  the  recovery  of  the  plaintiff  would 
so  far  go  in  discharge  of  the  debt  due  by  the  wit- 
ness, yet  he  would  be  liable  over  for  the  same 
amount  to  M.,  so  that  his  interest  was  balanced  be- 
tween the  parties.  Whether  M.  is  a  competent  wit- 
ness for  the  plaintiff.  Quaere. 

Citations— Peake's  Ev.,  171 ;  1  T.  R.,  163. 

THIS  was  an  action  of  assumptit.   The  cause 
was  tried  before  Mr.  Justice  Van  Ness, 
at  the  sittings  in  New  York,  on  the  10th  June, 
1808. 

At  the  trial  William  Donaldson  and  James 
Main  were  produced  as  witnesses  on  the  part 
of  the  plaintiff,  and  were  objected  to  by  the 
defendant  as  interested,  but  were  admitted  by 
the  judge.  From  their  testimony  the  follow- 
ing facts  appeared.  Donaldson  and  Main 
were  indebted,  as  joint  indorsers  of  a  bill  of 
exchange  on  Glasgow,  to  the  plaintiff,  which 
bill  had  been  protested,  and  amounted,  with 
the  damages,  to  $2,789.83.  Part  of  the  amount 
was  paid,  and  to  secure  the  residue,  the  plaint- 
iff gave  a  power  of  attorney  to  the  defendant, 
to  attach  certain  moneys  in  the  hands  of  the 
defendant  and  one  Burk,  who  resided  at  New 
Orleans,  and  were  partners,  under  the  firm  of 
Johnston  &  Burk,  belonging  to  Main,  and 
which  had  been  recovered  by  them  on  an  at- 
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tachment,  issued  in  1805,  in  favor  of  Main 
against  one  M'Cullock.  In  January,  1806, 
Johnston  was  at  New  York,  and  told  Main 
that  he  had  not  yet  collected  all  the  money  on 
the  attachment  against  M'Cullock,  but  that  he 
would  have  the  whole  soon,  and  that  Main 
might  draw  on  him  for  the  amount  at  New 
Orleans ;  and  suggested  that  the  plaintiff 
might  attach  it  in  his  hands,  for  the  balance 
due  to  him  from  Donaldson  and  Main,  on  the 
bill  of  exchange  ;  to  which  Main  replied  that 
the  debt  was  justly  due  to  the  plaintiff,  and  if 
he  attached  the  money  in  the  hands  of  the 
defendant  and  Burk,  he  would  not  interfere, 
and  had  no  objection  to  it.  The  defendant 
went  to  New  Orleans,  and  returned  again  to 
New  York  in  November,  1806,  where  he  de- 
livered to  Main  an  account,  dated  the  7th  Oc- 
tober, 1806,  and  signed  for  himself  and  Burk, 
in  which  Main  was  credited  the  sum  of 
$989.50,  and  after  deducting  charges  for  ad- 
vice, postage  and  commissions,  they  admitted 
a  balance  in  their  hands  of  $877.36,  to  answer 
*the  attachment  laid  by  the  plaintiff  [*  127 
against  Main.  He,  at  the  same  time,  told  Main 
that  he  had  the  money  or  property,  but  which 
the  witness  did  not,  recollect ;  but  when  he 
was  in  New  York  before,  he  said  that  a  part 
of  the  property  of  M'Cullock,  which  had  been 
attached,  was  sold  on  a  credit.  The  present 
suit,  which  was  commenced  in  December, 
1806,  was  brought  to  recover  the  balance 
stated  in  the  account  as  due  to  Main  from  the 
defendant,  and  held  by  him  to  the  use  of  the 
plaintiff.  Donaldson  and  Main  both  declared 
that  they  had  no  claim  on  the  money  in  the 
hands  of  the  defendant ;  that  it  belonged  ex- 
clusively to  the  plaintiff,  and  that  they  had  no 
concern  in  the  attachment  issued  by  him, 
which  was  prosecuted  solely  for  his  benefit. 

The  account  above  mentioned  was  also 
proved,  and  read  in  evidence  to  the  jury.  No 
witnesses  were  produced  by  the  defendant. 

The  judge  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  the  balance  stated 
in  the  account  with  interest.  The  defendant's 
counsel  insisted  that  the  defendant  was  enti- 
tled to  a  deduction  of  a  commission  on  the 
amount ;  and  the  judge  told  the  jury  that  the 
defendant  ought  to  have  produced  some  proof 
as  to  the  commissions,  and  not  leave  it  to  con- 
jecture ;  but  if  they  thought  him  entitled  to  a 
commission,  and  could  take  upon  themselves 
to  ascertain  the  amount,  they  might  allow 
what  they  thought  proper.  The  jury  found 
a  verdict  for  the  plaintiff  for  the  balance,  as 
stated  in  the  account  between  the  defendant 
and  Main,  with  interest. 

The  defendant  moved  to  set  aside  the  ver- 
dict. 

Mr.  J.  Radcliff,  for  the  defendant.  1. 
Donaldson  and  Main  were  incompetent  wit- 
nesses. Both  were  interested,  as  the  effect  of 
the  recovery  in  this  case  is  to  discharge  their 
responsibility  to  the  plaintiff  to  the  amount 
recovered.  Main  was  particularly  interested 
to  establish  this  fund,  in  the  hands  of  the  de- 
fendant, arising  from  the  attachment  against 
M'Cullock.  This  is  not  the  case  of  an  agent 
or  factor,  who  may  be  a  witness  from  necessi- 
ty, or  because  his  interest  is  balanced  between 
the  parties.  Here  the  principal  himself  is 
*produced  to  fix  the  responsibility  of  [*128 
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his  agent,   and    charge  him   with  a  certain 
amount. 

2.  The  rights  of  the  parties  must  be  taken 
an  they  stood  at  the  time  the  suit  was  com- 
mence'd.  It  does  not  appear  that  in  Decem- 
ber, 1806,  the  money  under  the  attachment 
was  actually  received' by  the  defendant.  Some 
of  the  property  attached  was  not  sold,  and  the 
residue  had  been  sold  on  a  credit ;  but  whether 
the  money  was  in  the  hands  of  the  defendant 
was  not  proved. 

8.  But  admitting  that  the  defendant  had  re- 
ceived the  money,  the  plaintiff  has  not  estab- 
lished his  right  to  it,  for  he  has  not  shown 
that  there  has  been  any  decision  on  the  attach- 
ment issued  by  him  ;  and  until  that  is  done, 
he  cannot  have  a  right  to  the  property  at- 
tached, or  its  proceeds. 

4.  As  agents  or  factors,  the  defendant  was 
entitled  to  a  commission  or  compensation  for 
his  services,  which  ought  to  have  been  allowed 
by  the  jury. 

Messrs.  Sloason  and  Johnson,  contra.  1.  A 
person  who  is  liable  to  one  or  other  of  the 
parties,  whichever  way  the  cause  is  decided, 
is  a  competent  witness  *;  for  his  interest  being 
exactly  balanced,  he  stands  indifferent.  The 
interest  which  renders  a  witness  incompetent 
must  be  a  direct,  certain,  and  preponderating 
interest.  (Ildirton  v.  Atkinson,  7  Term  Rep., 
480 ;  Evans  v.  Williams,  Ibid. ,  in  notes,  481 ; 
Birt  v.  Kerzhaw,  2  East,  458 ;  Milward  v. 
Hallett,  2  Caines,  77  ;  2  Johns.  Rep.,  394.)  For 
whatever  money  is  taken  by  this  action  from 
the  fund  of  Mam  in  the  hands  of  the  defend- 
ant, Donaldson  would  be  liable  for.  Main 
would  have  a  legal  claim,  pro  tanto,  against 
him.  His  interest,  therefore,  was  balanced; 
what  he  might  gain  on  one  side  he  would  lose 
on  the  other.  Main  stands  equally  indifferent. 
If  the  plaintiff  should  recover,  it  is  true,  he 
would  be  credited  to  the  extent  by  Donaldson 
&  Co.  on  account  of  the  bill,  but  he  would  be 
a  loser  of  the  same  sum,  it  being  his  money  in 
the  hands  of  the  defendant  as  his  agent. 

2.  The  account  exhibited  by  the  defendant 
before  the  suit  was  commenced  is  an  express 
admission  that  he  has  the  money  in  his  hands  ; 
and  it  is  proved  that  in  January,  1806,  he  au- 
thorized Main  to  draw  on  him  for  the  amount, 
though  he  had  not  received  the  whole, 
1 21>*]  *3.  The  account  delivered  by  the  de- 
fendant in  November,  1806,  substantially  ad- 
mits the  fact  that  the  attachment  in  New  Or- 
leans, by  the  plaintiff,  had  been  decided  in 
his  favor.  Besides,  Main  expressly  relinquish- 
ed all  claim  to  the  money,  and  admitted  the 
debt  due  to  the  plaintiff,  for  which  the  attach- 
ment was  brought. 

If  the  testimony  of  Donaldson  and  Main 
should  be  rejected,  yet  the  account  exhibited 
by  the  defendant  is  sufficient  to  charge  him 
with  so  much  money  received  to  the  use  of  the 
plaintiff. 

4.  The  defendant  ought  to  have  proved  that 
he  was  entitled  to  a  compensation  ;  as  he  pro- 
duced no  evidence,  the  jury  were  not  bound 
to  allow  commissions.  They  were,  however, 
directed  to  allow  commissions,  if  they  thought 
proper,  and  it  was  a  fact  for  the  jury  to  decide. 

YATEH,  J.,   delivered    the  opinion   of  the 
court  : 
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It  is  a  general  rule,  that  the  testimony  of  a 
witness  who  might  be  a  gainer  or  loser  by  the 
event  of  a  cause,  must  be  rejected.  This  in- 
terest, however,  to  produce  a  disqualification 
(Peake's  Evidence,  171  ;  1  Term  Rep.,  163), 
must  be  vested,  or  certain,  and  not  remote, 
possible,  or  contingent.1  I  think  Donald- 
son's evidence  is  of  the  latter  description.  His 
interest  is  completely  neutralized.  Whatever 
amount  is  recovered  in  this  suit,  and  credited 
to  his  account  by  the  present  plaintiff,  he  is 
liable  for  to  Main,  to  whom  the  money  re- 
ceived on  the  attachment  belongs,  and  who, 
of  course,  is  liable  for  his  proportion  of  the 
debt  only,  so  that  no  bias  can  be  presumed  to 
exist  on  the  mind  of  this  witness,  thus  stand- 
ing perfectly  indifferent  between  the  parties.  * 

I  must  confess  that  I  have  doubts  as  to  the 
competency  of  Main.  It  is  true,  as  was  con- 
tended, if  "the  plaintiff  recovers,  lie  must  be 
credited  to  that  amount  by  the  company  ;  and 
if  he  fails,  the  defendant  still  continues  re- 
sponsible to  him.  In  this  respect  his  interest 
may  be  balanced  ;  but  his  testimony  went, 
also,  towards  a  liquidation  of  his  own  demand 
as  to  the  amount  recovered  on  the  attachment 
*against  M'Cullock,  by  Johnston  and  [*13O 
Burk,  and  to  create  a  fund-in  the  hands  of  the 
defendant.  On  this  ground  his  competency,  I 
think,  may  be  questioned.  The  amount,  how- 
ever, recovered  on  this  attachment  is  sufficient- 
ly ascertained  by  the  account  admitted  to  have 
been  delivered  by  the  defendant  to  Main,  be- 

1. — To  render  a  person  incompetent  to  give  evi- 
dence, on  the  ground  of  interest,  there  must  be  a 
direct  interest;  that  is,  he  must  be  immediately 
benefited  or  injured  by  the  event  of  the  suit:  or 
the  verdict  to  be  obtained  by  his  evidence,  or  given 
against  it,  must  be  evidence  for  or  against  him  in 
another  action,  in  which  he  may  be  afterwards  a 
party.  Hayes  v.  Grier,  4  Binn.,  83;  Bliss  v.  Thomp- 
son, 4  Mass.  Rep.,  488 ;  Page  v.  Weeks,  13  Mass.  Rep., 
199 ;  Owens  v.  Speed,  5  wheat.,  420.  Therefore,  if 
the  witness  be  interested  in  the  question,  but  not 
in  the  verdict,  it  goes  to  his  credit,  and  not  to  his 
competency.  Wakely  v.  Hart,  6Binn.,  319;  Cornog 
v.  Abraham,  1  Yeates,  84 :  Henarie  v.  Maxwell,  5 
Halst.  Rep.,  297 ;  Evans  v.  Evans,  7  Wheat.  Rep.,  3.~ti. 
And  the  interest  in  the  verdict  must  be  a  direct  and 
certain,  not  a  remote,  contingent  or  consequential 
interest.  Ely  v.  Forward,  7  Mass.,  25;  Phillips  v. 
Bridge,  11  Mass.  Rep ;  Bean  v.  Bean,  12  Mass.  Rep. 
20;  Fernsler  v.  Carlin,  3  Serg.  &  Rawle,  132;  Lewis 
v.  Manly,  2  Yeates,  200.  But  the  amount  of  it  is  im- 
material. Scott  v.  M'Clellan,  2  Greenl.  Rep.,  199. 
Therefore  an  attorney  or  counsel,  who  is  concerned 
in  a  cause,  may  be  a  witness,  though  his  judgment 
fee  depends  on  his  success  (Newman  v.  Bradley,  1 
Ball.,  240),  or  he  expects  to  receive  a  larger  fee  from 
his  client  in  case  the  latter  succeeds.  Miles  v. 
O'Hara,  1  Serg.  &  Rawle,  32.  A  person  who  thinks 
himself  interested,  though  in  fact  he  is  not  so,  is  a 
competent  witness.  Long  y.  Baillie,  4  Serg.  & 
Rawle,  226 ;  Fernsler  v.  Carlin.  And  an  honorary 
engagement,  which  cannot  be  enforced  at  law,  will 
not  render  a  witness  incompetent.  Long  v.  Baillie. 
Where  a  person  renders  himself  interested  by  a 
voluntary  act,  for  the  purpose  of  depriving  a  party 
of  the  benefit  of  his  testimony,  he  may  be  compelled 
to  be  a  witness.  Long  v.  Baillie ;  Simons  v.  Payne, 
2  Root,  408.  An  inhabitant  of  a  State,  where  that 
State  is  a  party,  is  a  competent  witness  for  the  State 
on  the  trial  of  the  action,  notwithstanding  any  in- 
terest he  may  have  as  such  inhabitant  in  the  result 
of  the  cause.  Connecticut  v.  Bradish,  14  Mass.  Rep., 
296.  So  a  taxable  inhabitant,  not  actually  assessed, 
is  a  competent  witness  for  the  Commonwealth  on  an 
indictment  for  selling  liquor.  Comm.  v.  Baird,  4 
Serg-  &  Rawle,  141 ;  Canning  v.  Pinkham,  1  New 
Hamps.  Rev.,  353.  A  liability  to  an  action  is  no  dis- 
qualification of  a  witness.  State  v.  M'Donald.  1 
Coxe,  332. 

2.— Where  a  witness  is  in  every  event  liable,  and 
his  testimony  is  to  determine  to  which  of  the  parties 
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fore  the  commencement  of  this  suit,  and  by 
which  the  sum  in  the  hands  of  Johnston  and 
Burk  is  expressly  stated,  and  from  which  we 
have  reason  to  infer  that  the  proceedings  on 
the  attachment  had  terminated  (as  nothing  to 
the  contrary  appears),  and  more  especially,  as 
there  is  a  specific  charge  in  the  account,  so 
rendered  to  Main  by  the  defendant,  for  com- 
missions, to  which  he  could  only  be  entitled 
on  the  actual  receipt  of  the  money  ;  so  that, 
without  the  testimony  of  Main,  sufficient  ap- 
pears to  enable  the  plaintiff  to  recover  in  this 
cause.  As  to  the  commissions  of  5  per  cent. , 
it  was  his  duty  to  have  exhibited  this  charge 
properly  to  the  jury  ;  not  having  done  this,  he 
•cannot  complain.  The  court  are,  therefore, 
•of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 
Cited  in-18  Wend.,  505. 


BOLTE  t>.  VAN  ROOTEN. 

Commission  to  Examine  Witnesses — Return. 

Form  of  a  return  to  a  commission  to  take  the  ex- 
amination of  witnesses,  when  sufficient. 

Citation— 2  Johns.,  417. 

THIS  was  an  action  of  assumpsit.  Plea,  the 
general  issue.  The  cause  was  tried  at  the 
sittings  in  New  York,  before  the  Chief  Justice, 
on  the  14th  day  of  April,  1808.  The  plaintiff 
offered  in  evidence,  to  support  his  action,  the 
return  to  a  commission  regularly  issued  under 
the  seal  of  this  court.  The  caption  to  the  depo- 
sitions was  in  the  words  following,  viz.: 
"William  Bobbins  being  produced,  sworn, 
and  examined  as  a  witness,  on  interrogatories, 
to  him  administered  in  virtue  of  and  under  a 
•commission  issued  out  of  and  under  the  seal 
of  the  Supreme  Court  of  Judicature  of  the 
State  of  New  York,  one  of  the  United  States 
•of  America,  to  James  P.  Boyd,  Christian 
Mayou,  and  Alexander  Boyd,  of  the  city  of 
1*51*]  Baltimore,  and  State  of  *  Maryland, 
directed,  in  a  certain  cause,  now  depending, 
and  at  issue  in  the  said  court,  wherein 
John  Bolte  is  plaintiff,  and  Peter  Van  Rooten 
is  defendant,  as  follows,  to  wit :  Imprimis,  to 
the  first  interrogatory,"  &c.  The  depositions 
did  not  contain  any  other  evidence  of  their 
being  sworn,  except  what  is  thus  contained  in 
their  caption  ;  but  at  the  foot  of  each  deposi- 
tion the  name  of  the  witness  was  signed  on  the 
right  hand  side,  and  on  the  left  two  of  the 

he  is  liable,  he  is  a  coinpetent  witness  for  either  of 
them.  Emerson  v.  The  Prov.  Hat  Manf .  Company, 
12  Mass.  Rep.,  237 ;  Stump  v.  Roberts,  1  Cooke's  Rep., 
140 ;  Harwood  v.  Murphy,  4  Halst.  Rep.,  215.  And  a 
witness  who  is  equally  liable  to  an  action  by  both 
parties  is  a  competent  witness  for  either.  Nessley 
v.  Swearingen,  Add.  Rep.,  144.  So  a  witness  is 
competent  in  a  patent  cause,  though  he  is  sued,  in 
another  action,  for  an  infringement  of  the  same 
patent.  Evans  v.  Hettich,  7  Wheat.,  453.  But  the 
defendant  cannot  call  a  person  as  a  witness,  when 
the  plaintiff  has  contracted  that  a  debt  due  by 
the  person  proposed  to  be  called,  shall  be  reduced 
if  the  defendant  recovers  a  verdict.  Robinson  v. 
Eldridge,  10  Serg.  &  Rawle,  140.  If  a  witness  be  inter- 
ested against  the  party  producing  him,  he  will  be 


commissioners  subscribed  their  names,  as  act- 
ing commissioners,  without  stating  "sworn." 
On  the  back  of  the  commission  was  also  in- 
dorsed, "  the  execution  of  this  commission  ap- 
pears by  the  schedule  annexed  ; "  which 
indorsement  was  signed  by  the  two  commis- 
sioners, who  executed  the  commission,  and 
who  signed  the  same  indorsement,  as  acting 
commissioners.  The  interrogatories  and  the 
answers  were  annexed  to  the  commission,  and 
duly  transmitted  to  this  court. 

The  defendant  objected  to  the  reading  of  the 
testimony,  because  it  did  not  appear  by  the  re- 
turn that  the  witness  therein  named  had  been 
sworn  by  the  commissioners,  and  because  the 
commissioners  do  not  certify  that  they  caused 
the  examinations  to  be  reduced  into  writing. 
The  plaintiff,  having  no  other  testimony,  the 
defendant  moved  for  a  nonsuit  ;  but  the  judge 
refused  to  grant  a  nonsuit,  and  permitted  the 
testimony  to  go  to  the  jury,  with  liberty  to  the 
defendant  to  reserve  the  point  for  the  con- 
sideration and  judgment  of  the  court.  The 
jury,  thereupon,  found  a  verdict  for  the 
plaintiff. 

Mr.  C.  Graham,  for  the  defendant,  relied 
on  the  case  of  Bailis  v.  Cochran  (2  Johns. 
Rep.,  417). 

Mr.  I.  T.  Irving,  contra. 

Per  Curiam.  There  is  a  material  difference 
between  the  facts  in  this  case  and  those  in  the 
case  of  Bailis  v.  Cochran  (2  Johns.  Rep.,  417). 
In  that  case  the  deposition  had  no  caption  or 
conclusion,  by  which  it  could  appear  before 
whom  and  by  what  authority  it  was  taken. 
The  commissioners  signed  their  names  under 
that  of  the  witness,  without  *even  [*132 
stating  that  they  were  commissioners  But  in 
this  case  it  is  stated  that  the  witness  was  sworn 
and  examined  by  virtue  of  the  commission 
directed  to  the  commissioners,  by  name,  and 
they  then  signed  their  names  at  the  bottom  of 
the  deposition,  quasi  commissioners.  This  is 
giving  authenticity  to  the  proceeding.  If  the 
witness  was  sworn  and  examined  under  that 
commission,  and  that  fact  be  certified  by  the 
commissioners,  as  acting  commissioners,  he 
must  have  been  sworn  and  examined  by  them. 
There  is  no  other  meaning  to  be  put  upon  the 
words.  It  is  not  a  thing  of  inference,  but 
equivalent  to  a  direct  averment  of  the  fact. 
The  commissioners  do  not  certify  that  the  ex- 
amination was  reduced  to  writing  by  them,  or 
at  their  instance  ;  but  if  he  was  sworn  and  ex- 
amined by  them,  and  they  sign  the  instrument, 
it  must  be  taken  to  be  an  examination  reduced 
to  writing  under  their  direction,  or  by  their 
own  act.  This  is  the  conclusion  of  law  upon 
such  a  fact. 

competent  to  testify ;  for  he  may,  if  he  consent, 
testify  against  his  own  interest ;  and  after  he  is 
sworn  in  chief,  the  other  party  may  cross-examine 
him  as  to  all  matters  pertinent  to  the  issue  then  on 
trial,  although  the  witness,  as  to  these  matters,  be 
interested  to  testify  in  his  favor.  Webster  v.  Lee,  5 
Mass.  Rep.,  334;  Barker  v.  Prentiss,  6  Mass.  Rep., 
430.  But  a  person  cannot  be  compelled  to  testify 
against  a  party  in  an  action,  in  whose  favor  he  is 
interested.  Webster  v.  Lee,  Appleton  v.  Boyd,  7 
Mass.  Rep.,  131.  And  a  witness  cannot  excusa  him- 
self from  giving  testimony,  on  the  ground  that  he 
is  called  to  swear  against  his  own  interest.  Stod- 
dart's  Lessee  v.  Manning,  2  Har.  &  Gill,  147 ;  Baird 
v.  Cochrane,  4  Serg.  &  Rawle,  397;  Nass  v.  Van- 
Swearingen,  7  Serg.  &  Rawle,  192. 
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The  dcfnddant  must,  therefore,  take  nothing 
by  his  motion. 

Motion  denied. 
Cited  Jn-28  Wend..  42. 


IIAFF 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Marine  Insurance,  —  Survey  —  Abandonment — 
Preliminary  Proof. 

Where  a  vessel  was  Insured,  and  during  the  voy- 
age was  surveyed,  and  condemned  as  not  worth  the 
expense  of  repairs,  and  the  insured. offered  to  abau- 
don  for  a  total  loss,  it  was  held  that  the  survey  was 
a  necessary  part  of  the  preliminary  proof  to  be  ex- 
hibited to  the  insurers,  and  ought  to  have  been  pro- 
duced to  them  with  the  other  documents,  before 
the  commencement  of  the  action,  or  some  account 
given  why  it  was  not  produced. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  schooner  Lucy,  ' '  at  and  from  New 
York  to  a  port  in  North  Carolina,  and  at  and 
from  thence  to  Port  Antonio  and  Anotta  Bay, 
Jamaica,"  dated  17th  June,  1806,  valued  at 
$3,000.  The  policy  had  the  usual  sur- 
vey clause  :  ' '  That  if  the  vessel  upon  a 
regular  survey,  should  be  declared  unsea- 
worthy,  by  reason  of  her  being  unsound  or 
rotten,  or  incapable  of  prosecuting  her  voyage 
on  account  of  her  being  unsound  or  rotten, 
then  the  assurers  should  not  be  bound  to  pay 
their  subscription  on  the  policy."  The  loss 
133*]  *was  averred  to  be  by  the  perils  of  the 
sea.  The  suit  was  commenced  the  13th  Feb- 
ruary, 1807.  The  plaintiff  proved  property  in 
the  schooner,  and  that  she  sailed  from  New 
York  on  the  voyage,  and  arrived  at  a  port  in 
North  Carolina,  and  proceeded  from  thence  to 
Port  Antonio,  in  Jamaica,  where  she  arrived 
in  distress  on  the  1st  October,  1806.  On  the 
voyage  from  North  Carolina,  she  met  with 
heavy  and  dangerous  seas  and  storms,  and 
received  great  injury,  so  that  she  could  not 
further  prosecute  her  voyage  to  Anotta  Bay 
without  great  repairs,  which  could  not  be  had 
at  Port  Antonio  ;  and  if  they  could  have  been 
had,  they  would  have  cost  more  than  the 
schooner  would  have  been  worth  when  re- 
paired. The  schooner  was  accordingly  con- 
demned at  Port  Antonio,  and  sold  for  $528.88 
net,  which  sum  was  received  by  the  plaintiff 
and  credited  to  the  defendants. 

The  plaintiff  abandoned,  after  notice  of  the 
loss,  on  the  27th  December,  1806,  and  gave  this 
evidence  of  preliminary  proof,  vi/,.,  that  when 
the  written  abandonment  was  delivered  to  the 
defendants,  certain*  papers  were  also  deliv- 
ered, of  which  the  witness  did  not  know  the 
contents  ;  that  on  the  28th  January,  1807,  the 
same  witness  went  again  with  the  plaintiff  to 
the  defendants,  and  the  plaintiff  asked  if  the 
defendants  had  agreed  to  accept  the  abandon- 
ment, and  they  answered  "  No  ;  "  the  plaintiff 
asked  if  any  other  papers  or  documents  were 
wanting,  and  they  answered  that  "nothing 
was  wanting  but  the  survey."  The  defendants 
moved  for  a  nonsuit,  for  the  insufficiency  of 
the  preliminary  proofs  ;  but  a  verdict  was 
taken  for  the  plaintiff,  reserving  the  point  for 
the  opinion  of  the  court. 
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Mr.  J.  Raddiff,  for  the  plaintiff.  This  is  a 
question  as  to  the  sufficiency  of  the  prelimi- 
nary proof.  This  kind  of  proof  arises  from  a 
peculiar  clause  in  the  policies  of  insurance  of 
this  State,  by  which  the  insurers  stipulate  to- 
pay  the  loss  in  thirty  days  after  proof  thereof. 
The  insured  ought  not  to  be  held  to  strict 
proof.  If  he  exhibits  documents  enough  to- 
show,  prima  facie,  that  a  loss  has  happened, 
*and  that  the  insurer  is  responsible,  [*134 
that  is  all  that  can  be  required.  (Tnlcot  v. 
Marine  Ins.  Co.,  2  Johns.  Rep.,  136.)  The  ob- 
jection made,  that  the  survey  was  not  exhib- 
ited with  the  other  documents,  ought  not  to- 
prevail.  The  survey  relates  to  the  seaworthi- 
ness of  the  vessel,  and  goes  *,o  the  defense  on. 
the  merits  before  the  jury.  The  interest  and 
loss  were  fully  and  satisfactorily  proved 
by  the  other  papers  delivered  to  the  defend- 
ants. 

Mr.  Golden,  contra.  The  clause  in  the  policy,, 
that  if  the  vessel, upon  a  regular  survey.should 
be  declared  unseaworthy,  by  reason  of  her  be- 
ing unsound  or  rotten,  the  insurer  should  not 
be  bound  to  pay,  &c.,  has  been  lately  intro- 
duced into  our  policies.1  It  must,  therefore,, 
vary  the  practice  as  to  the  preliminary  proofs. 
In  regard  to  this  clause,  the  survey  was  an  im- 
portant and  essential  document,  to  enable  the 
defendant  to  decide  whether  they  ought  to- 
accept  the  abandonment  and  pay  the  loss. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  question  which  this  case  presents  relates 
to  the  sufficiency  of  the  preliminary  proof.  Al 
though  the  objection  is,  in  some  measure,  a 
formal  one,  yet,  if  well  taken,  we  are  bound 
to  give  it  effect.  The  documents  required  by 
the  underwriters,  as  a  part  of  the  preliminary 
proof,  was  a  survey  of  the  vessel  after  she  had 
met  with  the  disaster,  and  the  voyage  broken 
up  at  Port  Antonio.  By  the  policy  it  is  agreed 
"  that  if  the  vessel,  upon  a  regular  survey, 
should  be  thereby  declared  unseaworthy,  by 
reason  -of  her  being  unsound  or  rotten,  or  in- 
capable of  prosecuting  her  voyage,  on  account 
of  her  being  unsound  or  rotten,  then  the 
assurers  shall  not  be  bound  to  pay  their  sub- 
scription." The  circumstances  stated  in  the 
case  will,  I  think,  warrant  me  in  assuming  it 
as  a  fact,  that  a  regular  survey  of  the  vessel 
was  made  at  Port  .Antonio.  It  was  ascertained 
at  that^)lace  that  the  schooner  would  require 
"  great  and  *extensive  repairs  ; "  and  [*1 35 
she  was  there  condemned.  These  circum- 
stances necessarily  imply  a  survey  duly  made 
and  certified,  and  it  is  to  be  presumed,  prima 
facie,lo  be  in  the  possession  of  the  plaintiff.  It  is 
always  made  at  the  instance  and  for  the  bene- 
fit of  the  owner  or  master  of  the  vessel,  and  it 
goes,  of  course,  into  his  hands.  When  this 
survey  was  called  for,  in  the  present  case,  by 
the  defendants,  the  plaintiff  made  no  answer  ; 
at  least,  none  is  stated.  If  it  was  not  then  in 
his  possession,  or  under  his  command,  he 

1.— A  similar  clause  is  to  be  found  in  the  policies 
of  insurance  used  in  Maryland.  See  Marine  Insur- 
ance Company  of  Alexandria  v.  Wilson  (3  Cranch, 
187),  in  which  the  Supreme  Court  of  the  United 
States  were  of  opinion  that  the  report  of  surveyors 
that  the  vessel  was  unsound  and  rotten,  but  not  re- 
ferring to  the  commencement  of  the  voyage,  was 
not  conclusive. 
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would  naturally  have  accounted  for  its  non- 
production  ;  and  if  the  inferences  which  I 
draw  were  not  correct,  the  plaintiff  should 
nave  shown  by  proof,  upon  the  trial,  what 
was  the  real  facts  relative  to  the  survey. 

The  question  then  arises,  whether  the  as- 
sured who  abandons  a  vessel  to  the  insurer,  on 
the  ground  that  she  had  received  injuries  by 
perils  of  the  sea,  which  rendered  her  unable  to 
prosecute  her  voyage,  and  which  would  have 
cost  more  than  she  was  worth  to  repair  her, 
and  who  had  in  his  possession  the  survey  upon 
which  she  was  condemned,  is  not  bound  to 
produce  it  to  the  insurer  who  calls  for  it,  as 
part  of  the  preliminary  proof.  By  the  usual 
clause  in  our  policies,  the  underwriter  is  to 
pay,  within  a  certain  time,  after  proof  of  in- 
terest and  loss ;  and  we  have  heretofore  con- 
sidered this  stipulation  as  satisfied  by  the  ex- 
hibition of  the  usual  documentary  evidence, 
such  as  the  register,  invoice,  protest,  &c. , 
since  the  object  of  it  was  only  to  furnish  rea- 
sonable information  to  the  insurer  that  a  loss 
had  happened  for  which,  according  to  the 
terms  of  the  policy,  he  was  responsible.  In 
the  present  case  the  underwriters  did  not  stipu- 
late to  become  answerable  for  any  loss  which 
should  happen  by  reason  of  unsoundness  or 
rottenness,  and  a  survey  was  the  document  by 
which  that  was  to  be  ascertained.  It  is  possi- 
ble that  this  survey  might  have  shown  that 
the  schooner  was  unable  to  prosecute  her  voy- 
age, on  account  of  her  being  unsound  or 
rotten,  which  would  have  been  sufficient,  at 
least  prima  facie,  to  exonerate  the  under- 
writers. Good  faith  and  the  true  spirit  and 
intention  of  the  clause  requiring  preliminary 
136*]  proof  of  loss  required  *the  plaintiff  to 
disclose,  at  least,  all  the  documentary  evidence 
in  his  possession,  touching  the  nature  and 
extent  of  the  loss.  The  plaintiff  contends  that 
the  injury  the  vessel  had  received  was  so  ex- 
tensive as  to  give  him  a  right  to  abandon,  and 
recover,  as  for  a  total  loss.  The  survey  must 
have  been  a  material  document  to  the  insurers, 
in  forming  their  judgment,  whether  the  loss 
claimed  was  really  total,  because  it  is  the 
opinion  of  competent  judges,  formed  upon  the 
spot,  as  to  the  state  and  condition  of  the  ves- 
sel, and  the  extent  of  the  requisite  repairs. 
No  good  reason  appears  for  withholding  it  in 
the  present  instance.  The  very  fact  of  not 
producing  it  was  calculated  to  awaken  sus- 
picion. We  are,  accordingly,  of  opinion  that 
the  plaintiff  was  bound  to  produce  it,  or  give 
some  account  of  its  non-production,  and  that 
he  ought  accordingly  to  have  been  nonsuited 
upon  the  trial,  and  that  a  nonsuit  be  now 
awarded,  upon  the  point  reserved.  . 

Judgment  of  nonsuit. 

Cited  in— 8  Johns.,  318 ;  3  Cow..  117 ;  38  Barb.,  414 ; 
Edm.,  303.  See  S.  C.,  Anth.,  23. 


DELANCEY,  Assignee,  &c., 

v. 
J.  BROWNELL  AND  S.  BROWNELL. 

Mandamus  —  Judgment   by    Default  —  When 
Court  of  Common  Pleas  may  Set  Aside. 

The  courts  of  common  pleas  may  set  aside  a  reg- 
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ular  judgment  by  default,  where  there  has  been 
any  fraud,  or  surprise,  especially  in  a  bailbond 
suit. 

Citations— 1  Burr.,  571 ;  Strange,  392. 

MR.  W.  EVERTSON  moved  for  a  rule  on 
the  Court  of  Common  Pleas  of  Dutchess 
County,  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  vacate 
a  rule  entered  in  that  court,  setting  aside  a 
judgment  and  execution  in  this  cause,  which 
was  an  action  on  a  bailbond  in  that  court. 
From  the  affidavits  which  were  read  the  fol- 
lowing facts  appeared.  J.  Brownell,  having 
been  arrested  in  the  court  below,  gave  bail  to 
the  sheriff,  and  special  bail  not  having  been 
put  in,  the  plaintiff  commenced  the  action  on 
the  bailbond.  The  writ  was  returnable  in 
March  Term,  1808,  and  the  sheriff  returned 
the  defendants  taken.  In  June  Term,  1808, 
a  final  judgment  was  entered,  and  perfected, 
and  in  July  following  a  fieri  facias  issued.  In 
October  Term,  1808,  the  defendants  moved 
the  court  below  to  set  aside  the  judgment  and 
execution  upon  terms.  The*affidavits[*137 
on  which  the  notice  was  founded  stated  that 
the  writ  in  the  original  action  was  returnable 
in  January  Term,  1808,  and  that  S.  Brownell 
was  bail  to  the  sheriff ;  that  some  time  before 
March  Term,  the  plaintiff  informed  the  de- 
fendant that  he  did  not  intend  to  prosecute  the 
suit  any  further ;  and  in  March  Term  again 
told  the  defendant  that  he  would  not  further 
prosecute  the  suit  against  him.  From  what 
the  plaintiff  said  to  him  the  defendant  sup- 
posed that  special  bail  would  not  be  necessary 
in  the  original  suit,  and  he  so  informed  S. 
Brownell,  the  bail  to  the  sheriff.  The  suit  on 
the  bailbond  was  commenced  a  short  time  be- 
fore the  March  Term ;  but  the  bail  to  the 
sheriff,  in  consequence  of  the  information  of 
the  defendant  that  the  plaintiff  had  promised 
to  stop  all  further  proceedings,  which  he  be- 
lieved to  be  true,  omitted  to  enter  special  bail, 
and  pay  the  costs  of  the  bailbond  suit,  as  he 
otherwise  would  have  done.  Neither  the  de- 
fendant in  the  original  action,  nor  the  bail, 
knew  that  a  judgment  had  been  entered  on 
the  bailbond,  or  of  any  further  proceedings  in 
the  suit  after  the  March  Term,  until  the  exe- 
cution. The  writ  of  inquiry  in  the  original 
suit  was  executed  in  June  Term,  but  the  de- 
fendant had  no  notice  of  it. 

The  plaintiff  produced  a  counter  affidavit, 
in  which  he  denied  that  he  had  any  conversa- 
tion with  the  defendant  that  would  justify  the 
allegations  in  the  defendant's  affidavits,  and 
that  he  never  promised  or  told  the  defendant 
that  he  would  stop  the  suit  against  him,  or  the 
bailbond  suit.  No  attorney  was  employed  by 
the  defendant  in  the  original  suit. 

On  reading  these  affidavits,  the  court  below 
ordered  the  judgment  and  execution  to  be  set 
aside,  on  payment  of  the  costs  in  the  bailbond 
suit,  and  filing  special  bail  in  the  original  ac- 
tion. It  appeared  that  there  was  a  rule  of  the 
court  below,  which  had  existed  for  several 
years,  that  no  private  agreement,  or  consent, 
between  the  parties,  in  respect  to  the  proceed- 
ings in  a  cause,  should  be  alleged,  unless  in 
writing,  and  signed  by  them.  In  giving  their 
reasons  for  setting  aside  the  judgment,  the 
court  below  *declared  that  they  should  [*138 
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not  regard  the  rule,  as  they  could  repeal  it, 
and  that  if  the  rule  was  in  force,  still  the  case 
then  before  them  was  founded  in  the  mistake 
and  misapprehension  of  the  defendants,  and 
the  rule  was  not  applicable. 

Mr.  EoertM>n  contended  that  the  Court  of 
Common  Pleas  had  no  power  to  set  aside  a 
regular  verdict,  and  grant  a  new  trial,  nor 
could  they  set  aside  a  regular  judgment, 
whether  that  judgment  be  on  a  bailbond,  or  in 
any  other  suit.  He  cited  The  People  v.  The 
Jnstices  of  Chenango,  and  The  People  v.  The 
Justices  of  Deiti  ware  (1  Johns.  Cases,  179,  181), 
to  show  the  powers  of  the  courts  of  sessions 
and  common  pleas  ;  and  that  a  mandamus  was 
the  proper  remedy  in  this  case. 

Mr.  rbot,  contra. 

KKNT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

An  application  for  a  mandamus  is  an  appli- 
cation to  the  discretion  of  the  court,  who  are 
bound  to  grant,  or  refuse  it,  according  to  the 
exigency  and  justice  of  the  case. 

The  court  below  set  aside  upon  terms  a 
regular  judgment  by  default  upon  a  bailbond. 
It  appears  by  the  affidavits,  upon  which  the 
rule  of  the  court  below  setting  aside  the  judg- 
ment was  obtained,  that  the  judgment  was 
set  aside  on  the  ground  of  surprise  ;  and  the 
affidavits  conclusively  establish  that  fact,  as 
respects  the  bail.  There  are  peculiar  and 
.strong  circumstances  arising  out  of  this  case 
to  induce  this  court  to  look  with  a  favorable 
eye  upon  the  exercise  of  the  power  below.  It 
was  a  case  of  bail,  who  are  always  tenderly 
regarded  by  the  courts,  and  it  was  in  a  bail- 
bond  suit,  in  which  the  court  had  an  equitable 
jurisdiction  given  them  by  statute ;  for  in  such 
suits  they  are  authorized  to  give  such  relief  to 
the  bail  as  is  agreeable  to  justice,  and  every 
rule  giving  relief  is  to  have  the  nature  and 
effect  of  a  defeasance  to  the  bond.  With  re- 
spect to  the  facts  disclosed  to  the  court  below, 
I  cannot  divest  my  mind  of  the  impression, 
after  a  careful  examination  of  the  affidavits  on 
1 39*]  both  sides,  that  there  is  color  to  *inf er 
that  the  bail,  and  the  defendant  in  the  orig- 
inal action,  were  intentionally  lulled  to  sleep 
by  the  plaintiff,  until  a  judgment  by  default 
was  obtained.  Another  feature  in  the  case 
is  that  the  application  below  for  relief  was 
made  at  the  first  opportunity,  after  the  dis- 
covery of  the  judgment;  and  I  cannot  but 
think  that  this  court  would  have  exercised  a 
similar  power,  in  granting  relief  under  the 
like  circumstances. 

It  is,  however,  contended  that  the  Court  of 
Common  Pleas  had  no  power  to  set  aside  a 
regular  judgment  by  default.  It  would  be 
cause  of  regret  if  no  such  power  existed ;  for 
without  it  there  would  often  be  a  manifest 
failure  of  justice.  But,  independent  of  the 
equitable  jurisdiction  given  in  these  suits  upon 
bailbouds,  the  courts  of  common  pleas  have 
such  power.  They  cannot,  in  general,  set 
aside  a  verdict,  except  for  irregularity ;  but 
that  restriction  does  not  apply  to  judgments 
by  default.  In  the  case  of  Bayly  v.  Boorne 
<Str.,  392)  the  Court  of  King's  Bench  said,  that 
whether  an  inferior  court  should  be  allowed 
to  exercise  their  discretion,  in  setting  aside 
judgments,  where  the  plaintiff  was  regular, 


was  a  question  which  deserved  consideration  ; 
but  they  expressly  admitted  that  the  court 
might  set  aside  the  judgment,  if  there  was 
evidence  of  fraud  or  surprise.  Lord  Mans- 
field, afterwards  (1  Burr.,  571),  in  speaking  of 
the  words  used  by  the  court  in  that  case,  viz., 
"that  it  was  a  question  that  deserved  consid- 
eration," said  that  there  was  no  precedent,  or 
authority  to  the  contrary,  of  their  having  such 
a  power ;  and  that  it  was  a  power  necessary  to 
the  exercise  of  judicature,  and  very  different 
from  the  case  of  setting  aside  verdicts ;  and 
the  court  then  unanimously  declared  that  an 
inferior  court  had  power  to  set  aside  a  regular 
interlocutory  judgment,  in  order  to  let  in  the 
merits.  The  case  then  before  the  court  was  a 
case  of  an  interlocutory  judgment,  but  there 
is  no  distinction  taken,  nor  any  ground  for  a 
distinction,  between  a  judgment  by  default,  in 
a  case  sounding  in  damages,  and'a  judgment 
by  default  in  an  action  of  debt.  The  only  re- 
striction imposed  upon  the  inferior  courts,  on 
this  subject,  respects  the  verdicts  of  juries. 

*We  are,  accordingly,  of  opinion  [*14O 
that  the  court  below  had  power  to  set  aside  the 
judgment  in  question,  and  that,  under  the 
particular  circumstances  of  the  case,  that 
power  was  not  unduly  exercised.  The  motion 
for  a  mandamus  is,  therefore,  denied. 

Motion  denied. 

Cited  in— 43  Barb.,  313 ;  ]  Wood.  &  M.,  65 ;  43  Mo., 
330. 


JACKSON,  ex  dem.  GOODRICH  ET  AL., 

«. 
A.  OGDEN  AND  J.  OGDEN. 

Ejectment — Evidence — Competency  of    Witness. 

A  lessor  of  the  plaintiff  in  ejectment  cannot  be  a 
witness  in  the  cause ;  if  his  name  is  used  without 
his  consent,  it  may  be  struck  out,  on  application  to 
the  court.  Evidence  of  the  acts  of  the  lessor  of  the 
plaintiff,  in  ejectment,  which  tend  to  conclude  him, 
and  those  who  derive  title  under  him.  is  admissible. 

THIS  was  an  action  of  ejectment  for  land,  in 
the  town  of  Walton,  in  the  County  of 
Delaware.  The  cause  was  tried  at  the  Dela- 
ware Circuit,  on  the  24th  May,  1808,  before 
Mr.  Justice  Yates.  The  declaration  contained 
eleven  demises.  A  title  was  deduced  to  some 
of  the  lessors  of  the  plaintiff  to  lots  No.  15 
and  16  in  a  tract  of  land  originally  surveyed 
for  Peter  Van  Brugh  Livingston,  and  others, 
lying  between  the  west  branch  of  the  Dela- 
ware, and  the  Susquehannah  River  ;  and  the 
only  question  at  the  trial  was  how  the  lots 
were  to  be  located. 

The  plaintiff  produced  in  evidence  a  war- 
rant of  survey,  dated  the  8th  October,  1785, 
describing  the  outlines  of  the  tract,  and  a  re- 
turn of  the  Surveyor-General,  dated  the  29th 
April,  1786,  of  a  survey  of  the  outlines  of  the 
tract,  ascertaining  the  quantity  to  be  85,178 
acres,  with  a  map  of  the  lots  ;  and  an  order 
from  the  commissioners  of  the  land  office  for 
a  patent  to  the  proprietors,  of  which  Wattles, 
one  of  the  lessors,  was  one,  and  a  map  of  par- 
tition. He  also  produced  a  patent  to  the  trus- 
tees of  Adams,  who  are  also  lessors,  for  No. 
15,  and  a  patent  to  Wattles  for  lot  No.  16. 

Jacob  Trumpbourn,  a  surveyor,  testified 
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that  he  had  traced  and  chained  the  southwest 
lines  of  the  tier  of  lots,  from  No.  1  to  the  Del- 
;i\v;ire;  that  tracing  the  lots  from  No.  1  to  a 
hemlock  tree,  blazed  on  four  sides,  and  then 
14 1*]  locating  *No.  16  on  the  Delaware,  ac- 
cording to  the  distance  in  the  patents,  there 
would  be  a  vacancy  of  about  78  chains. 

Arch.  E.  Payne,  surveyor,  testified  that  lot 
No.  16,  according  to  the  description  in  the  pat- 
ent, contained  101  acres, but  by  his  survey,  and 
as  Griswold  possessed  it,  it  contained  128  acres. 

The  defendant  offered  S.  Wattles,  one  of  the 
lessors,  as  a  witness,  to  prove  that  he  surveyed 
the  tract  by  order  of  government,  and  that  he 
made  17  tiers  of  lots,  instead  of  16 ;  that  he 
made  the  map  with  but  16  tiers  of  lots,  leaving 
a  vacancy  between  15  and  16 ;  but  he  was  ob- 
jected to.  He  was  offered  to  be  sworn  on  his 
wir  dire,  that  he  had  no  interest  in  the  land, 
and  would  disclaim  all  connection  in  the  suit, 
but  he  was  rejected  by  the  judge. 

James  A.  Murrin,  a  surveyor,  proved  that 
he  traced  all  the  lines  of  lots  15  and  16,  as  pos- 
sessed and  located  under  the  patents,  and  he 
had  no  doubt  there  was  a  vacant  lot  between 
them.  The  defendants  were  proved  to  have 
been  in  possession  of  the  premises  eight  or 
nine  years,  and  M'Call,  under  whom  they 
claim,  fourteen  or  fifteen  years. 

By  articles  of  agreement  between  the  de- 
fendants and  Griswold,  one  of  the  lessors,  da- 
ted the  5th  July,  1797,  the  defendants  cove- 
nanted to  convey  to  Griswold  50  acres,  lying 
next  to  lot  No.  16,  then  and  now  in  the  posses- 
sion of  Griswold  ;  and  a  witness  was  called  to 
prove  that  lie  assisted  Griswold  in  laying  out 
the  50  acres,  and  that  Griswold,  who 'held  lot 
No.  16,  considered  it,  until  lately,  as  no  larger 
than  his  possession,  according  to  the  distances 
in  the  patent.  The  plaintiff  admitted  he  was 
in  possession  of  lot  No.  16  under  a  deed  from 
one  Freeman  ;  and  he  objected  to  the  evidence 
of  the  acts  of  Griswold.  The  counsel  for  the 
defendants  insisted  that  the  plaintiff  having 
recognized  the  interest  of  Griswold,  by 
making  him  a  lessor,  and  he  being  shown  to  be 
in  possession  under  title,  all  the  mesne  convey- 
ances from  Wattles  to  him  were  to  be  pre- 
sumed. But  the  judge  rejected  his  evidence, 
and,  under  his  charge,  the  jury  found  a  ver- 
dict for  the  plaintiff. 

A  motion  was  made,  on  the  part  of  the  de- 
fendants, to  set  aside  the  verdict  : 
142*]      *1.    Because   S.    Wattles   ought  to 
have  been  admitted  as  a  witness. 

2.  Because  the  evidence  of  the  acts  of  Gris- 
wold ought  to  have  been  received  ;  and, 

3.  Because  the  verdict  was  against  evidence. 
The  case  was  argued  by  Messrs.  Hawkins  and 

Ritggles  for  the  defendant,  and  Mr.  E.    Wil- 
liams for  the  plaintiff. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  having,  on  the 
trial,  deduced  a  title,  in  some  of  them,  ta  lots 
No.  15  and  16,  in  a  tract  of  land  originally 
surveyed  for  Peter  Van  Brugh  Livingston,  and 
others,  lying  between  the  Coquaga  branch  of 
the  Delaware  River  and  the  Susquehannah 
River,  in  the  town  of  Walton,  in  the  County 
of  Delaware,  it  became  the  sole  question  on 
the  trial  how  these  two  lots  should  be  located. 
JOHNS.  REP.,  4. 


On  the  map  of  partition  between  the  original 
purchasers,  made  prior  to  the  issuing  of  the 
patents,  it  appears  that  lots  No.  15  and  16  ad- 
join each  other,  and  the  patent  for  lot  No.  15 
refers  to  the  map  on  file  in  the  secretary's  of- 
fice. It  is  required  to  begin  at  a  beech  tree, 
marked  14  and  15,  running  thence  south 
twenty-eight  degrees  east,  70  chains  and  81 
links,  to  a  hemlock  tree,  marked  No.  15  and 
16  ;  running  thence  north  62  degrees  east,  34 
chains  and  32  links,  to  a  beech  sapling,  marked 
No.  15,  16,  31,  32  ;  then  north  twenty-eight 
degrees  west,  70  chains  and  81  links,  to  a 
maple  tree,  marked  14,  15,  30,  31,  and  then  in 
a  direct  line  to  the  place  of  beginning,  con- 
taining 243  acres.  The  patent  for  No.  16  de- 
scribes the  boundaries  as  follows  :  beginning 
at  a  hemlock  tree,  marked  No.  15  and  16,  and 
running  thence  south  28  degrees  east,  29 
chains  to  the  Delaware  River  ;  then  up  along 
the  same  34  chains  and  32  links,  measured  on 
a  course  north,  63  degrees  east  to  a  beech  sap- 
ling, marked  No.  16  ;  thence  north  28  degrees 
east,  30  chains,  to  a  beech  sapling,  marked  No. 
15,  16,  31,  32,  and  thence  on  a  direct  line  to  the 
place  of  beginning,  containing  157  acres. 
From  the  map,  and  the  description  of  the  lots 
in  the  patent,  the  lessors  of  the  plaintiff  have 
made  out  a  title  to  the  premises  *in  [*143 
question.  It  is,  however,  not  to  be  contro- 
verted that  parties,  whose  rights  to  real  prop- 
erty may  be  perfect,  and  the  boundaries  of 
which  may  be  susceptible  of  certain  and  pre- 
cise ascertainment,  may,  by  their  acts,  con- 
clude themselves,  by  establishing  other  and 
different  boundaries.  Thomas  W.  Griswold, 
one  of  the  lessors  of  the  plaintiff,  and  who 
must  be  considered,  in  1797,  as  proprietor  of 
lot  No.  16,  purchased  of  the  defendants  50 
acres  of  the  land  which  they  set  up  to  be  va- 
cant, and  to  lie  without  both  lots,  15  and  16, 
which  was  described  in  the  instrument  he 
took,  as  without  the  bounds  of  that  lot.  The 
evidence  of  this  purchase,  though  under  seal, 
was  excluded  by  the  judge  at  the  trial ;  what 
other  evidence  might  have  been  adduced,  we 
cannot  pretend  to  say  ;  it  might  have  been  f  ol- , 
lowed  up  by  acts  which  would  conclude  Gris- 
wold, and  those  who  derive  title  under  him, 
from  claiming  the  premises  as  within  either  of 
the  lots,  and  after  the  rejection  of  the  cove- 
nant entered  into  between  Griswold  and  the 
defendants,  the  defendants  might  well  have 
forborne  to  offer  similar  or  inferior  evidence  of 
acts.  In  this  view,  that  it  was  improper  to  ex- 
clude such  evidence,  and  that  it  should  have 
been  submitted  to  the  jury,  with  such  observa- 
tions as  the  evidence  required,  I  think  there 
should  be  a  new  trial.  The  rejection  of  one  of 
the  lessors  as  a  witness,  I  conceive  to  have  been 
proper ;  if  his  name  was  used  without  his 
consent,  it  might  be  struck  out,  on  application 
to  the  court.1  The  costs  must  abide  the  event 
of  the  suit. 
New  trial  granted. 

Cited  in— 7  Johns.,  240 ;  6  Cow.,  722 ;  16  Wend.,  305 ; 
3  Keyes,  513;  4  Abb.  App.  Dec.,  9;  3  Trans.  App., 
120 ;  Olcott,  488 ;  53  Wis.,  453. 

1.— Notwithstanding  what  is  said  in  the  above 
case,  it  was  decided  in  Miller  v.  Starks  (13  Johns. 
Rep.,  517),  that  if  the  plaintiff  in  the  suit  be  sworn 
and  examined  at  the  request  of  the  defendant,  the 
latter  cannot  afterwards  object  to  his  testimony, 
and  g«t  rid  of  the  effect  of  it.  Where  two  partners 
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144*]    *WELD()N  AND  FURNISS 
BUCK  AND  BUCK. 

foreign  Rill  of  Exchange  —  Protect  for  Non- 
Acceptance  —  Action,  when  may  be  Com- 
menced —  Damages. 

Where  a  foreign  bill  of  exchange  is  protested  for 
non-acceptance,  the  holder,  on  giving-  due  notice 
thereof,  inuy  commence  an  action  against  the  draw- 
er or  indorser,  on  the  protest  for  non-acceptance, 
without  waiting  for  a  protest  for  nonpayment,  and 
may  recover,  besides  the  amount  of  the  bill,  20  per 
cent,  damages,  with  the  usual  interest  and  charges 
of  protest. 

Citations—  Cunn.  on  Bills,  42:  Marius,  117  :  3  Johns., 
204;  Bull.  N.  P.,  209;  3  Wil.,  17;  2  Strange,  949; 
Doug.,  54  ;  3  East,  481  ;  2  H.  Bl.,  878. 


was  an  action  of  assumpsit,  bi  ought 
J.  by  the  plaintiffs,  who  reside  in  Great 
Britain,  on  a  bill  of  exchange  drawn  by  Rob- 
inson, of  St.  Kitt's,  in  the  West  Indies,  in 
favor  of  Freeman,  on  Worswick  &  Allman, 
of  Lancaster,  in  England,  for  £260  sterling, 
payable  in  90  days  after  sight.  The  bill  was 
indorsed  by  Freeman  and  by  the  defendants. 
The  bill  was  protested  for  non-acceptance  on 
the  23d  May,  1806  ;  but  no  demand  of  pay- 
ment, or  protest  for  nonpayment,  was  made 
until  four  days  after  the  days  of  grace  had 
expired.  Due  notice  of  the  non-acceptance 
was  given  to  the  defendants,  on  the  2d  August, 
1806,  and  the  protest  stated  the  refusal  to 
accept  to  be  for  want  of  funds.  The  declara- 
tion was  on  the  protest  for  non-acceptance 
only. 

The  bill  was  purchased  here  by  an  agent  of 
the  plaintiffs,  for  the  purpose  of  remitting 
money,  in  his  hands,  to  them.  The  plaintiffs, 
on  the  protest  of  the  bill,  returned  it  to  the 
agent  in  New  York,  but  not  until  after  the 
time  for  its  payment  had  expired,  nor  was  any 
suit  brought  until  after  the  bill  was  returned. 
The  plaintiffs  had  authorized  their  agent  to 
remit  to  them  in  bills. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  8th  June,  1808,  before  Mr.  Justice 
•Van  Ness,  when  the  jury  found  a  verdict  for 
the  plaintiffs  for  $1,594,  which  included  the 
amount  of  the  bill,  20  per  cent,  damages,  the 
charges  of  protest  and  interest. 

A  motion  was  made  to  set  aside  the  verdict, 
and  two  questions  were  raised  for  the  consid- 
eration of  the  court. 

1.  Whether  the  plaintiffs  were  entitled  to 
recover  ;  and  if  so, 

2.  Whether  they  were  entitled  to  the  20  per 
cent,  damages,  and  the  expenses  of  protests. 

Mr.  Hawes,  for  the  defendants.  1.  The  pro- 
test for  non-acceptance  alone  is  not  sufficient 
145*]  to  enable  the  plaintiff  *  to  recover  the 
amount  of  the  bill,  unless  he  has  used  due 
diligence  to  present  it  for  payment  at  the  time 
it  was  made  payable.  This  is  a  part  of  his  un- 

are  sued,  and  the  process  is  served  upon  one  of  them 
only,  the  defendant  not  served  is  a  comj>etent  wit- 
ness for  the  plaintiff.  Purviance  v.  Dryden,  3  Serg. 
&  Uawle,  402.  But  the  plaintiff  in  such  a  case  cannot 
compel  a  defendant  not  served,  or  appearing  to  tes- 


dertaking.and  he  ought  to  retain  the  bill  in  order 
to  present  it  for  payment.  (Chitty,  180,  181.) 
It  is  true  that  on  a  protest  for  non-acceptance 
the  holder  has  a  qualified  right  of  action,  lia- 
ble, however,  to  be  defeated  by  a  subsequent 
payment  or  neglect  of  the  holder.  I  am  aware 
of  the  decision  in  Mown  <fe  Srnedt*  v.  Frank- 
lin (3  Johns.  Rep.,  202),  but  that  case  went  no 
further  than  that  the  holder  had  a  right  of 
action  against  the  drawer,  on  a  protest  for  non- 
acceptance.  If  the  law  requires  the  holder  to 
retain  the  bill,  after  a  protest  for  non-accept- 
ance, it  must  be  for  the  purpose  of  presenting 
it  for  payment  ;  but  this  would  be  useless,  if 
the  holder's  right  of  action  was  absolute  and 
perfect,  on  a  protest  for  non-acceptance  only. 
And  the  retaining  of  the  bill  may  be  very  in- 
jurious to  the  indorsers.  If  the  holder  meant 
to  rely  on  the  protest  for  non-acceptance,  he 
ought  not  to  have  retained  the  bill  for  90  days: 
and  by  doing  so,  and  not  presenting  it,  until 
four  days  after  the  expiration  of  the  days  of 
grace,  he  has  made  it  his  own.  If  the  holder 
of  a  bill  neglects  to  demand  payment  when  it 
is  due,  he  makes  it  his  own.  (Lovelass,  80, 
81.) 

2.  The  bill  was  remitted  in  payment  of  a 
debt,  and  the  holder  is  not.  therefore,  entitled 
to  damages.  Damages  are  only  recoverable  on 
a  protest  for  nonpayment. 

Mr.  Golden,  contra.  1.  The  first  question 
was  settled  in  the  case  of  Mason  <fc  Smeden  v. 
Franklin.  It  was  decided  that  the  holder  had 
a  good  cause  of  action  on  the  protest  for  non- 
acceptance,  which  could  not  be  defeated  by 
any  subsequent  irregularity  or  neglect,  in  the 
demand  of  payment,  or  in  the  protest  for  non- 
payment. The  notice  of  non-acceptance  is 
always  sufficient  to  guard  the  drawer  against 
surprise,  and  to  enable  him  to  draw  his  funds 
out  of  the  *hands  of  the  drawee.  If  he  [*146 
has  no  funds,  no  notice  or  protest  is  neces- 
sary. 

2.  It  has  been  always  understood  that  when 
a  party  is  entitled  to  recover  the  principal,  he 
is  entitled  to  interest  and  damages.    Wherever 
a  party  is  entitled   to  re-exchange,  he  is  enti- 
tled to  damages  ;  for  the  latter  is  only  another 
name  for  re-exchange,  which  is  the  price  paid 
by  the  holder  of  a  protested  bill  for  the  money 
he  receives  for  a  bill   redrawn  on  the  party 
from  wl^om  he   received   the  first  bill,  or  on 
some  other  person.     (Chitty,  298  ;  Poth  ier  de 
Change,  ch.  4,  sec.  2,  n.  64,  65,  66,  67  ;  Evans' 
|  Essays,   57,    58.)    This  premium   or  expense 
will, "of  course,  vary  with  the  rate  of  exchange 
between  the    two  countries  (2    H.    Bl.,  678); 
i  but  to  avoid  all  questions  about   the  re-ex- 
!  change,  the  rule  of  damages  has  been  arbitra- 
!  rily  fixed,  in  all  cases,  at  20  per  cent.     (See 
I  ante,  p.  119.) 

Mr.  Hoffman,   in   reply.     1.  This  is  a  suit 
:  against  an  indorser,  and  he  ought  not  to  be 

tify  on  his  behalf.  Taylor  v.  Henderson.  17  Serg.  & 
Rawle,  453.  See.  also,  Norman  v.  Norman,  2  Yeates, 
154 ;  Le  Roy  v.  Johnson,  2  Peters'  Sup.  C.  Kep.,  186 ; 
Gardiner  v.  Olden,  2  Yeates,  185 ;  Waggoner  v. 
Gray's  Adm.,  2  Hen.  &  Munf ..  603. 


NOTE.— Btf/x  of  exchange—  When  right  of  action 
accrue*. 

That  the  holders'  right  of  action  accrues  against 
the  drawer  or  indorser  of  a  bill  of  exchange  iin- 
mediatL'13"  after  protest  and  notice  of  non-accept- 
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ance,  see  Robinson  v.  Ames,  20  Johns.,  146;  Lenox 
v.  Cook,  8  Mass.,  460;  Balingalls  v.  Gloster  3  East, 
481 ;  Watson  v. 
See,    further, 
Veazie  Bank  v.  Paulk,  40  Me.,  109. 


v.  Tarpley,  18  How.  (U.  S.),  517. 

er,   Miller    v.   Hackley,  5  Johns.,  375; 
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effected  by  a  protest,  for  want  of  effects. 
The  cases  which  have  been  cited  were  against 
the  drawer.  A  protest  for  non-acceptance 
gives  a  right  of  action  defeasible  by  subsequent 
•events.  Thus  the  capture  or  loss  of  a  vessel 
li'ivcs  the  right  of  abandonment  ;  but,  if  before 
the  right  is  asserted,  the  vessel  should  be  recov- 
ered and  in  safety,  the  right  will  be  defeated. 
Suppose  the  bill  had  been  actually  paid  in 
England  before  the  right  of  action  on  the  pro- 
test for  non-acceptance  had  been  asserted, 
would  not  the  action  be  defeated  by  such 
payment  ?  The  opinion  of  the  Chief  Justice  in 
Mason  &  Smedes  v.  Franklin,  may  be  regard- 
ed as  an  obiter  dictum,  as  that  was  not  the  pre- 
cise point  before  the  court. 

2.  If,  as  has  been  contended,  the  20  per  cent, 
damages  are  allowed  for  the  re-exchange  then 
they  can  be  recovered  only  on  a  protest  for 
nonpayment,  for  until  then  the  holder  has  no 
right  to  redraw.  The  act  of  Pennsylvania, 
from  which  the  rule  as  to  the  20  per  cent,  dam- 
ages is  derived,  directs  the  damages  to  be  paid 
on  a  protest  for  nonpayment.  As  the  plaintiff 
grounds  his  right  to  a  recovery  on  the  protest 
for  non-acceptance  only,  he  must  be  content 
with  the  principal  and  interest,  and  cannot 
claim  the  damages. 

147*]  *VAN  NESS,  /.,  delivered  the  opinion 
of  the  court : 

The  plaintiffs'  right  to  recover  is  denied,  on 
the  ground  that  they  were  bound  to  present  the 
bill  for  payment,  and  to  have  the  same  pre- 
sented for  nonpayment,  notwithstanding  it  had 
previously  been  protested  for  non-acceptance. 
There  are  some  dicta  to  give  color  to  this 
objection,  but  they  are  neither  supported  by 
adjudged  cases,  nor  well  founded  in  principle. 
A  notion  once  obtained  in  England  that  in 
certain  cases  the  holder,  by  having  the  bill 
protested  for  non-acceptance,  could  oblige  the 
drawer  or  indorser  to  give  security  for  the  pay- 
ment of  it  when  it  fell  due  (Cunningham  on 
Bills,  42  ;  Marius,  117) ;  and  protests  for  non- 
acceptance  in  France,  even  now,  are  nothing 
more  than  protests  for  security.  This  is 
probably  the  origin  of  the  doctrine  urged  by 
the  counsel  for  the  defendant  on  this  occasion. 

When  the  nature  of  the  undertaking  of  the 
drawer,  and  of  those  who  subsequently  give 
•currency  to  a  bill,  is  considered,  it  will  be 
difficult  to  discover  any  good  reason"  why  the 
holder  should  be  compelled  to  demand  pay- 
ment after  acceptance  has  been  refused.  The 
obligation  of  the  drawer  and  indorser  is  not 
only  for  the  payment,  but  the  due  acceptance 
•of  a  bill.  The  inconvenience  and  disappoint- 
ment to  the  holder  generally  are  the  same, 
whether  they  arise  from  the  one  or  the  other. 
Upon  the  non-acceptance  of  a  bill,  the  holder 
is  bound,  in  most  cases,  to  give  immediate 
notice  to  the  drawer,  so  that  he  may  withdraw 
his  property  out  of  the  hands  of  the  drawee. 

Suppose,  then,  that  the  drawer,  in  conse- 
quence of  this  notice,  as  it  is  to  be  presumed  he 
will  do,  actually  withdraws  his  funds  from 
the  hands  of  the  drawee  before  the  bill  falls 
due  (and  such  a  case  may  easily  occur), 
would  it  not  be  absurd  to  require  the  holder 
to  present  a  bill  for  payment,  when  there  is 
.almost  a  certainty  that  payment  will  be  re- 
fused. 
JOHNS.  REP..  4. 


It  is  admitted  by  the  counsel  for  the  defend- 
ant that  the  holder  had  a  right  to  commence  a 
suit  upon  the  protest  for  *non-accept-  [*148 
ance  ;  but  it  is  insisted  that  if  he  omits  to 
present  the  bill  for  payment,  such  omission 
would  be  a  good  defense  against  a  recovery. 
Suits  upon  the  protest  for  non-acceptance  only, 
in  England,  are  very  common,  and  such  a 
defense  has  never,  that  I  know  of,  been 
attempted.  Suppose  a  bill,  payable  at  a  very 
long  sight,  and  that  a  suit  should  be  brought 
on  the  protest  for  non-acceptance  against  the 
drawer  or  indorser,  and  the  money  collected 
befere  the  bill  becomes  payable,  it  will  not  be 
pretended  that  the  money  could  be  recovered 
back,  if  the  holder  had  neglected  to  present 
the  bill  for  payment. 

It  was  said  that  the  bill  may  be  paid,  not- 
withstanding acceptance  may  be  refused,  and 
that  by  permitting  the  holder  to  recover  against 
the  drawer,  before  the  bill  has  been  presented 
for  payment,  he  may  obtain  the  money  from 
both  drawer  and  drawee.  Admitting  this  to 
be  so,  it  does  not  prove  the  right  of  action 
against  the  drawer  to  be  merely  inchoate.  But 
the  answer  to  this  argument  is,  that  the  drawer 
might  avail  himself  of  the  payment  made  by 
the  drawee  in  his  defense. 

This  question,  however,  was  put  at  rest  by 
a  recent  decision  of  this  court,  after  full  consid- 
eration, in  the  case  of  Mason  &  Smedes  v. 
Franklin  (3  Johns.  Rep.,  204). 

In  that  case,  as  in  this,  it  was  contended  that 
the  right  of  action  on  the  protest  for  non- 
acceptance  was  merely  inchoate,  and  became 
perfect  only  after  protest  for  nonpayment. 
The  court  held  "that  a  good  cause  of  action 
arose  upon  the  protest  for  non-acceptance,  and 
even  if  it  were  admitted  that  the  subsequent 
demand  of  payment  and  protest  for  nonpay- 
ment were  void  acts,  they  would  not  destroy 
the  right  to  recover  which  had  previously 
vested."  This  decision  is  fully  supported  by 
authority,  and  will  hereafter  be  regarded,  I 
trust,  as  the  settled  law.  The  qualification  of 
this  right,  now  set  up,  I  do  not  find  to  have 
ever  been  before  suggested.  In  Bright  v. 
Furrier  (Bull.,  N.  P.,  269)  the  defendant 
offered  to  prove,  that  by  the  custom  of  mer- 
chants he  was  not  liable  at  all  till  the  bill  fell 
due  ;  but  Lord  Mansfield  overruled  the  evi- 
dence. In  Ghilton  v.  *Whiffen  &  Orom-  [*149 
well(Z  Wil.,  17),  Chief  Justice  Wilmot  gives  a 
corrected  report  of  the  case  of  Wacarthy  v.  Bar- 
row, in  2  Str.,  949.  In  that  case,  the  court 
said  "  that  the  non-acceptance  or  protest  did 
not  raise  any  debt.  That  the  drawer,  instantly 
upon  his  drawing  the  bill,  contracts  a  debt, 
and  that  a  protest  is  nothing  but  a  notice  that 
the  drawer  will  not  pay  it ;  that  it  is  debitum 
in  presenti,  sohendum  in  futuro.  And  the 
obligation  to  pay  arises  as  well  upon  the  pro- 
test for  non-acceptance  as  for  nonpayment." 
To  the  same  effect  is  the  case  of  Milford  v. 
Mayor  (Doug.,  54),  and  the  more  recent  case  of 
BallingaUs,  et  al.  v.  Glosier  (3  East,  481). 

The  plaintiff's  right  to  recover  being,  as  I 
think,  perfectly  clear,  the  next  question  is, 
whether  they  are  entitled  to  recover  the  20  per 
cent,  damages.  This  point  has  already,  in  a 
great  measure,  been  disposed  of ;  for  if  the 
plaintiff's  right  of  action  was  complete  and 
perfect  when  they  commenced  this  suit,  this 
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bill  having  l>een  remitted  in  the  usual  course 
of  business,  it  appears  to  me  to  follow,  as  a 
necessary  consequence,  that  they  are  entitled 
to  recover  the  damages.  The  law  allowing 
damages  to  the  holder  of  a  dishonored  bill  was 
dictated  by  reasons  of  commercial  policy, 
which  apply  with  equal  force  to  the  case  of  a 
bill  protested  for  non-acceptance  as  to  that  of 
a  protest  for  nonpayment.  The  amount  of  the 
damages  in  other  countries  depends  upon  the 
rate  of  exchange.  This  was  so  uncertain  and 
fluctuating  that  in  this  State,  by  the  custom  of 
merchants,  another  rule  was  introduced,  the 
object  of  which  was  to  reduce  the  amount  of 
damages  upon  return  bills  to  a  sum  certain. 
It  was  said  that  the  right  to  demand  damages 
arises  only  upon  the  protest  for  nonpayment, 
and  that  there  is  no  case  in  which  they  have 
been  allowed  when  the  suit  was  founded  upon 
the  protest  for  non-acceptance  only.  I  have 
not  met  with  any  express  adjudication  upon 
this  point,  but  if  any  distinction  of  this  kind 
existed,  it  is  hardly  possible  that  it  would  not 
have  been  recognized  in  some  of  the  cases 
15O*1  which  have  been  *mentioned.  I,  how- 
ever, find  no  such  distinction,  nor  can  I  con- 
ceive of  any  good  reason  to  be  assigned  for-its 
adoption.  (2  H.  Bl.  Rep..  378,  Mellish  etal.  v. 
Simeon.) 

The  opinion  of  the  court,  therefore,  is,  that 
the  plaintiff  is  entitled  to  recover  the  amount 
of  the  bill,  the  20  per  cent,  damages,  with  the 
usual  interest,  and  also  the  expenses  of  the 
protest  for  non-acceptance  ;  and  judgment 
must  be  entered  accordingly. 

Judgment  for  the  plaintiff. 
Cited  in— 5  Johns.,  384 ;  20  Johns.,  150. 


HYATT  t.  WOOD. 

Trespass — Quare  Clausum  Fregit — Possessory 
Title — Entry  by  Force — Landlord  and  Tenant 
— Pleadings. 

If  a  person  having  a  possessory  title  to  land,  enters 
by  force  and  turns  out  a  person  who  has  a  naked 
possession  only,  the  latter  cannot  maintain  tres- 
pass against  the  person  so  entering,  under  color  of 
title. 

If  a  person  having  a  legal  right  of  entry  on  land, 
enters  by  force,  though  he  may  be  indicted  for  a 
breach  of  the  peace,  yet  he  is  not  liable  to  a  private 
action  of  trespass  for  damages,  at  the  suit  of  the 
person  who  has  no  right,  and  is  turned  out  of  pos- 
session. 

Where  a  tenant  holds  over  the  term,  and  the  land- 
lord enters  by  force,  and  turns  him  out,  he  cannot 
maintain  trespass  against  the  landlord. 

If  the  defendant,  in  an  action  of  trespass  quare 
clausum  fregit,  pit-ads  liberum  tenementurn,  the 
plaintiff  cannot  reply  de  injuria  sita  propria,  but 
must  traverse  the  title ;  but  if  the  defense  be  set  up 
by  way  of  excuse,  and  not  in  justification,  then 
the  plaintiff  may  reply  de  injuria  sua  propria. 

Citations— 2  Bl.  Com.,  150;  1  Johns.  Cas.,  123; 
Wiile's  Rep..  221;  2  Hawk.,  ch.  64 ;  3  T.  R.,  2S2;  3 
Bl.  Com.,  174;  1  Johns.,  44;  7  T.  R.,  431;  Running- 
ton,  60,  61 ;  Dalt.,  ch.  129 ;  9  Went.,  99,  101,  180. 124, 
133, 185 ;  Lawcs,  154 ;  3  Johns.,  239. 

rPHIS  was  an  action  of  trespass  quare  clausum 
L  fregit.  The  defendant  pleaded  not  guilty. 
The  trespass  was  alleged  to  be  committed  on 
lot  No.  80,  in  the  township  of  Junius,  and 
County  of  Seneca.  The  cause  was  tried  be- 
fore Mr.  Justice  Spencer,  at  the  Seneca  Circuit, 
776 


in  June,  1808.  It  was  proved  that  in  1795 
one  Green  lived  on  the  lot,  and  began  to  make 
improvements ;  and  continued  to  reside  on 
the  lot  until  March,  1805.  The  plaintiff  en- 
tered into  possession  of  the  lot  on  the  27th 
February,  1805,  under  a  permission  from  Mur- 
ray &  Mumford,  of  the  city  of  New  York, 
and  with  the  consent  of  Green,  who  had 
previously  agreed  to  surrender  up  the  posses- 
sion to  Murray  &  Mumford  ;  and,  at  the  time 
the  plaintiff  took  possession,  Green  told  the 
witness  that  he  consented  to  it,  and  that  he 
was  to  go  out  on  the  1st  March.  The  plaint- 
iff was  proved  to  be  in  the  actual  and  peace- 
able possession  of  the  lot  until  June,  and  cut 
hay  on  a  part  of  the  lot  in  July,  and,  while 
the  plaintiff,  with  others,  was  mowing  there, 
the  defendant  *came  to  the  plaintiff,  [*1 51 
and  told  him  he  must  quit  the  meadow  where 
he  was  mowing,  and  struck  him  with  a  stick. 
The  defendant,  at  the  same  time  said  that  the 
plaintiff  had  possession  of  the  lot,  and  that  he 
meant  to  dispossess  him,  and  that,  if  he  could 
not  do  it  by  fair  means,  he  would  by  his  stick. 
The  defendant  claimed  the  meadow,  and  there 
were  cattle  at  pasture  on  the  lot.  The  plaint- 
iff executed  a  lease  to  Murray  &  Mumford, 
for  450  acres  in  Junius,  for  one  year,  from  the 
80th  March,  1805.  He  was  the  only  person 
who  actually  lived  on  the  lot. 

The  defendant  produced  a  deed  from  Green 
to  him  for  all  the  right  and  title  of  Green  to- 
the  premises  in  question.  The  deed  was  ob- 
jected to  by  the  plaintiff,  but  was  admitted  in 
evidence.  *  It  was  proved  that  when  the  deed 
was  executed  Green  requested  permission  to- 
continue  in  possession  until  the  1st  March, 
1805,  to  which  the  defendant  consented.  On 
the  1st  March,  1805,  the  defendant  not  being 

£  resent,  Green  and  his  family  went  out  of  the 
ouse,  and  immediately  returned  again,  and 
requested  a  person  present  to  take  notice  that 
he  gave  up  the  possession.  When  this  took 
place  Green  removed  nothing  from  the  house, 
but  stood  at  the  door  and  said  that  he  deliver- 
ed up  the  possession  to  the  defendant ;  and 
the  plaintiff  was  then  in  the  house.  On  the 
7th  November,  1804,  Green  gave  a  writing 
under  his  hand  and  seal  to  the  defendant, 
acknowledging  himself  to  be  in  possession  of 
the  improvements  of  lot  No.  80  in  Junius,  which 
he  had  sold  to  the  defendant,  and  promising 
to  deliver  up  the  peaceable  and  quiet  pos- 
session of  the  same  to  the  defendant,  his  heirs 
and  assigns,  on  the  1st  of  March  following. 
This  instrument  was  not,  in  fact,  executed 
until  two  or  three  weeks  after  its  date,  and 
when  it  was  delivered  the  defendant  paid 
Green  $700.  A  witness  also  testified  that  the 
plaintiff  told  him  that  he  believed  that  Green 
had  given  up  the  possession  honestly  to  the 
defendant,  and  that  the  plaintiff  knew,  when 
he  came  there,  that  the  defendant  had  bought 
the  property  of  Green,  and  that  he  was  put 
into  possession  by  Mumford,  and  that  he  did 
not  consent  to  the  defendant's  taking  posses- 
sion ;  that  *the  plaintiff  also  said  that  [*152 
he  was  present  when  the  defendant  bought 
the  farm  of  Green  for  $850,  and  that  he  knew 
the  place  belonged  to  the  defendant,  but  that 
he  meant  to  be  faithful  to  those  who  put  him 
in. 

The  judge  said  that  unless  the  plaintiff  con- 
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sented  to  a  nonsuit,  he  should  charge  the  jury 
that  the  evidence  produced  by  the  defendant 
was  sufficient  to  support  the  plea  of  liberum 
tenementum,  and  that  the  same  might  be  given 
in  evidence  under  the  general  issue.  He  then 
called  the  plaintiff,  who  submitted  to  a  non- 
suit, with  leave  to  move  for  a  new  trial. 

Mr.  Hopkins,  for  the  plaintiff.  I  agree  that 
liberum  tenementum  may  be  given  in  evidence 
under  the  general  issue  :  but  I  contend  that 
there  was  no  evidence  of  a  freehold.  The 
deed  from  Green  to  the  defendant  was  a  mere 
transfer  of  the  possession,  or  improvements. 
There  is  no  evidence  that  Green  had,  or  pre- 
tended to  have,  the  right  of  property.  It  was 
the  mere  claim  of  an  intruder  on  land,  for  the 
improvements  he  had  made  while  in  possession ; 
and  the  defendant's  title  consists  only  in  a  re- 
lease to  him  of  all  Green's  right  and  title  to 
these  "improvements."  No  interest  or  property 
in  the  soil  was  transferred ;  nor  is  there  any 
covenant  or  warranty  as  to  a  title.  It  is  well 
known  to  be  a  practice  in  some  parts  of  the 
State,  though  not  warranted  by  law,  to  bar- 
gain and  sell  these  pretended  claims  by  in- 
truders for  their  improvements.  The  defend- 
ant had  not  the  possession,  or  the  right  of  pos- 
session ;  he  was  the  mere  purchaser  of  a  claim 
which  the  law  does  not  recognize.  He  had  no 
right  of  e  try,  but  was  a  mere  intruder  on  the 
plaintiff,  who  was  in  the  peaceable  possession 
of  the  land,  and  exercising  various  acts  of 
ownership.  If  the  defendant  had  pleaded 
liberum  tenementum,  and  that  plea  had  been 
traversed,  he  would  have  been  obliged  to 
make  out  his  freehold. 

But,  admitting  that  the  defendant  had  a 
right  of  entry,  this  could  only  justify  a  peace- 
able and  formal  entry  on  the  land,  for  the 
purpose  of  vindicating  his  rights,  and  not  a 
violent  and  forcible  entry.  (3  Bl.  Com.,  4,  5, 
153*]  174.)  Private  rights  can  never  *be 
asserted  by  force,  as  it  may  endanger  the  pub- 
lic peace.  So,  for  the  purpose  of  a  continual 
claim,  a  person  may  make  a  formal  and  pub- 
lic entry  on  the  land  which  he  claims  in  a 
peaceable  manner,  after  which  he  must  resort 
to  his  legal  remedy.  If  such  an  entry  be  made 
by  force,  the  party  against  whom  the  force  is 
used  may  have  his  action  for  damages.  (Litt. , 
sec.  431*;  but  see  note  1,  Co.  Litt.,  257,  by 
Butler.)  The  statute  against  forcible  entries 
and  detainers  was  made  for  preventing  such  a 
violent  proceeding.  If  a  party  might  forcibly 
enter  and  turn  out  a  person  who  is  in  posses- 
sion, there  would  be  no  occasion  for  the  ac- 
tion of  ejectment.  The  party  turned  out  of 
possession  would  have  no  remedy  against  him 
who  has  the  title,  and  who  has  asserted  it  by 
force.  There  is  a  radical  distinction  between 
a  formal  entry,  in  order  to  lay  the  foundation 
for  an  action  at  law,  and  a  forcible  entry  and 
expulsion.  A  trespass  by  a  lessor  will  not 
suspend  the  rent,  though  an  eviction  or  ex- 
pulsion of  the  lessee  may  be  pleaded  to  an  j 
action  for  the  rent.  (1  Saund.,  204,  note  2  ; 
Bull.  N.  P.,  165-177;  Cowp.,  243.) 

Again,  possession  is  sufficient  to  maintain  j 
an  action  of  trespass.     The  plaintiff  had  a  ! 
right  of  action  against  the  defendant  for  com- 
ing on  the  land  ;  yet  this  is  inconsistent  with 
the  idea  that  the  defendant  can  have  a  good 
defense  for  the  same  cause.      The  plaintiff, 
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being  in  possession  and  claiming  title,  may 
justify  an  assault  and  battery  in  defense  of 
his  possession.  (Cro.  Caf.,  138,  Shemtt  v. 
Avery.)  The  title  is  inducement  only  to  the 
defense,  and  is  not  material ;  and  an  induce- 
ment is  not  traversable.  (1  Ld.  Raym.,  134; 
3  Term  Rep.,  643.)  If  possession,  then, 
will  justify  an  assault  and  battery  in  defense 
of  it,  it  follows  that  the  defendant  cannot 
justify  his  entry  or  trespass  ;  for  it  is  absurd 
to  say  that  the  attack  and  defense  are  both 
justifiable. 

Can  anyone  enter  v  and  expel  another,  ex- 
cept the  person  who  could  have  maintained 
trespass  ?  A  disseisee  cannot  maintain  tres- 
pass, except  for  the  actual  disseisin,  until 
after  a  re-entry.  (Bull.  AT.  P.,  87;  11  Co., 
51,  56;  3  Bl.  Com.,  209,  210.)  The  defend- 
ant may  plead  liberum  tenementum  in  justifica- 
tion of  a  formal  and  peaceable  entry,  but  not 
where  there  is  force.  Every  trespass  is  stated 
to  be  m  et  armis;  but  the  defendant  may 
justify  as  to  the  entry,  that  it  was  peaceable, 
and  traverse  any  other  force  alleged. 

*The  plaintiff  ought  not  to  have  [*154 
been  nonsuited,  for  it  was  a  fact  for  the  jury 
to  decide,  whether  there  was  more  force  used 
than  was  necessary  to  make  a  formal  entry  on 
the  land. 

Messrs.  T.  A.  Emmet  and  Hiker,  contra.  It 
is  admitted  that  a  freehold  may  be  given  in 
evidence  under  the  general  issue,  but  it  is  ob- 
jected that  the  defendant  has  not  shown  a  free- 
hold. The  defendant  was  in  under  Green's 
title,  and  Green  was  proved  to  have  been  in 
possession  from  1795,  claiming  the  land  as  his 
own.  Possession  is  prima  fade  evidence  of  a 
fee  (2  Bl.  Com.,  290),  and  all  persons  in  pos- 
session are  prima  fade,  capable  of  conveying. 
The  deed  is  to  the  defendant,  his  heirs  and 
assigns  ;  this,  accompanied  by  possession,  is 
presumptive  evidence  of  a  fee,  unless  a  minor 
title  is  shown. 

The  possession  of  the  plaintiff  was  not  an 
adverse  possession  (Runnington,  60,  61  ;  Bull., 
N.P.,  104),  for  he  obtained  it  by  permission  of 
Green.  As  the  plaintiff  came  into  possession 
with  the  consent  of  Green,  who  was  the  ten- 
ant of  the  defendant,  he  can  be  considered  in 
no  other  light  than  as  a  tenant  at  sufferance. 
If  the  plaintiff  was  a  tenant  at  sufferance,  the 
defendant  had  a  right  to  enter  upon  him.  ( Wilde 
v.  Cantitton,  1  Johns.  Cases,  123.) 

A  person  who  has  a  title  or  right  of  entry 
on  land  may  enter  with  force,  provided  it  is 
not  made  with  that  degree  of  force  which 
would  amount  to  an  indictable  offense.  A 
person  cannot  be  indicted  for  a  bare  trespass, 
though  stated  to  be  m  et  armis.  Indictments 
under  the  statute  against  forcible  entries  and 
detainers  have  been  frequently  quashed,  where 
there  was  no  evil  or  malicious  intent,  and  the 
force  used  was  moderate.  (3  Burr..  1698, 
1706,  1707,  1731  ;  1  Caines,  125  ;  2  Caines, 
98.) 

Blackstone  compares  the  right  of  entry  on 
land,  by  the  real  owner,  to  the  right  of  recap- 
tion of  personal  property.  A  person  may  re- 
take his  own  property  by  force  ;  and  though 
he  may  be  liable  for  a  breach  of  the  peace,  yet 
no  action  of  trespass  lies  ;  and  if  the  person 
who  enters  by  force  has  a  good  title,  no  action 
of  trespass  will  lie.  Not  a  precedent  can  be 
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found  for  an  action  of  trespass  in  such 
1 />«">*]  *a  case.  To  maintain  trespass,  there 
must  be  not  only  a  possession  but  a  lawful  pos- 
session. (6  Bac.  Abr.,  566.567;  Trespass/;, 
3;  2  Hawk.,  29  oh.  64,  sec.  1,  2,  8  ;  Dalt. 
Sheriff,  ch.  129.)  A  lessee  at  will  cannot  main- 
tain this  action  against  one  who  enters  under 
color  of  title.  At  common  law  before  the 
statute  of  5  Richard  II.,  a  part}-  disseised 
might  recover  his  possession  by  force  ;  and  the 
statute  of  15  Richard  II.,  relative  to  forcible 
entries,  from  which  our  statute  is  taken,  re- 
quires a  particular  mode  of  proceeding.  (Co. 
Litt.,  257  a,  note  1,  by  Butler.)  If  the  party 
who  has  the  right  gains  possession  by  force, 
still  he  will  hold  the  possession,  unless  the 
party  dispossessed  proceeds  under  the  statute 
and  obtains  a  restitution  ;  and  unless  the  party 
proceeds  within  three  years  he  cannot  have  the 
benefit  of  a  restitution.  And  since  the  statute, 
in  an  action  of  forcible  entry,  if  the  defendant 
shows  a  title  which  is  found  for  him,  all  in- 
quiry as  to  the  force  is  dismissed.  (2  Hawk., 
ch.  64,  sec.  3.) 

Wherever  a  title  is  pleaded,  there  is  an  end 
to  the  question  about  possession,  and  the  issue 
is  on  the  mere  title.  A  freehold  may  be  given 
in  evidence  under  the  general  issue;  and  every- 
thing on  the  contrary  may  be  given  in  evidence 
which  might  be  replied  to  that  plea.  Then 
what  can  be  replied  to  a  plea  of  freehold? 
There  are  three  ways  of  replying  to  such  a 
plea:  1.  A  general  traverse.  2.  If  the  plaint- 
iff derives  title  under  the  defendant's  freehold, 
he  must  admit  the  freehold  pleaded,  but  insist 
on  a  lease,  or  some  title  under  the  defendant, 
who  must  then  traverse  the  replication  ;  or,  3. 
Without  either  confessing  or  denying  the  plea, 
the  plaintiff  may  reply  a  title  derived  from  a 
third  person,  and  inconsistent  with  that  of  the 
defendant.  (Willes*  Rep.,  225,  Lambert  v. 
Stroother.)  On  a  traverse  of  the  plea  of  free- 
hold, no  question  but  that  of  title  can  be  dis- 
cussed :  a  possession  cannot  be  given  in  evi- 
dence or  pleaded.  (Cro.  Car.,  123;  Strange, 
1238.)  Here  no  title  was  replied  but  a  bare 
possession.  The  judge  was,  therefore,  right 
in  directing  a  nonsuit. 

Mr.  Hopkins  in  reply,  observed  that  though 
a  tenant  at  sufferance  might  be  turned  out  by 
the  landlord  or  owner,  yet  a  person  in  posses- 
sion and  claiming  title,  could  not  be  turned 
out  by  force  ;  for,  if  this  could  be  done  in  the 
15O*]  case  *of  a  possession  for  five  years,  it 
might  also  be  done  where  there  was  a  posses- 
sion for  20  years.  Such  a  doctrine  would  be 
very  inconvenient  and  injurious  in  practice. 
But  allowing  a  formal  and  peaceable  entry  in 
order  to  found  an  ejectment  to  try  the  right, 
removes  all  difficulties.  He  cited  9  Wentw. 
Pleadings,  49,  &c.,  102,  118, 123,  133,  251,  266, 
324,  326,  for  forms  of  pleadings  in  similar 
cases.  Though  de,  injuria  sua  propria  cannot 
be  replied  as  to  the  title,  yet  it  may  be  replied 
as  to  the  force  and  other  wrongs.  (Lawes, 
154,  157.) 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

It  is  essential  to  consider,  in  the  first  place, 
the  rights  of  the  parties  in  the  premises.  The 
plaintiff  entered  under  Murray  &  Mumford, 
and  also  by  the  permission  of  Green,  and 
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whilst  he  was  in  possession.  Murray  &  Mum- 
ford  appear  to  have  no  title  to  the  lot,  for  none 
is  shown.  Green  is  the  only  person  who  ap- 
pears to  have  had  any  interest  in  it,  and  that 
is  a  possession  for  nearly  ten  years.  As  against 
all  but  the  rightful  owner,  Green's  possessory 
interest  must  prevail.  By  the  deed  of  the  7th 
of  November,  1804,  the  defendant  became 
clothed  with  all  Green's,  right,  of  whatsoever 
kind  it  might  be ;  and,  by~the  instrument  of 
that  date,  Green  acknowledged  that  he  held 
the  improvements  sold  to  the  defendant,  and 
promised  to  yield  up  possession  to  the  defend- 
ant on  the  1st  of  March  after.  Thus  Green 
virtually  became  the  tenant  of  the  defendant, 
until  the  first  of  March,  and  after  that  day,  he 
became  a  tenant  at  sufferance.  (2  Bl.  Com., 
150.)  Tenancy  at  sufferance  is  defined  by 
Blackstone  to  exist  where  one  comes  into  pos- 
session of  land  by  lawful  title,  but  keeps  it 
afterwards  without  any  title  at  all.  In  the 
present  case,  the  continuance  of  Green  in  pos- 
session, after  his  sale  to  the  defendant,  under 
an  agreement  to  yield  it  up  on  a  precise  day, 
brings  him  within  the  spirit  of  this  definition; 
and  his  remaining  in  after  the  1st  of  March 
was  without  any  title,  and  consequently,  he 
must  from  that  period,  be  regarded  as  in  by 
the  sufferance  of  the  defendant.  It  is  a  most 
salutary  principle  that  a  person  holding  the 
possession  of  lands  for  another,  cannot,  by  his 
fraudulent  acts  in  derogation  of  the  rights  of 
*the  landlord,  change  or  control  those  [*157 
rights.  It  is  evident  in  this  case  that  the  plaintiff 
did  acquire  his  possession  by  the  connivance  of 
Green,  and  with  a  view,  on  the  part  of  both, 
to  defeat  the  defendant's  possessory  title  ac- 
quired at  an  anterior  period,  for  a  valuable 
consideration  and  bona  fide.  It  is  also  appar- 
ent to  me  that  the  plaintiff's  title,  under  Mur- 
ray &  Mumford,  is  merely  colorable,  and  that 
he.in  fact.gained  nothing  from  them  ;  and  that 
the  plaintiff  must  be  considered  as  having  ac 
quired  his  possession  under  Green.  Conse- 
quently, he  stands  precisely  in  his  place,  and 
must  be  regarded  as  a  tenant  at  sufferance, 
since  he  entered  before  the  1st  of  March,  by 
Green's  permission,  and  continued  in  after 
Green's  right  to  the  possession  was  at  an  end. 
If  this  view  of  the  subject  be  correct,  as  it 
appears  to  me  to  be,  then  the  case  of  Wildes  v. 
CantiUon  (1  Johns.  Cases,  123)  is  in  point.  It 
was,  in  that  case,  determined  by  this  court 
that  a  tenant  at  sufferance  could  not  maintain 
trespass  against  his  landlord  ;  for,  as  against 
him,  he  has  no  legal  right  of  possession  on 
which  to  found  the  action.  If,  however,  the 
plaintiff  is  not  to  be  regarded  as  a  tenant  at 
sufferance,  still  I  think  the  nonsuit  was  cor- 
rect. Trespass  is  a  possessory  action  founded 
merely  on  the  possession,  and  it  is  not  at  all 
necessarv  that  the  right  should  come  in  ques- 
tion. (Willes'  Rep.,  221.)  If,  therefore,  the 
defendant  can  show  himself  entitled  to  the 
land  itself,  or  to  the  possession,  he  cannot  be 
rendered  responsible  to  a  person  having  neither 
a  right  to  the  land  nor  to  the  possession.  In 
this  case  it  cannot  be  pretended  that  the  plaint- 
iff has  any  right  or  interest  in  the  land  or  the 
possession.  He  has  certainly  nothing  more 
than  a  naked  possession  ;  whereas  the  defend- 
ant is  clothed  with  Green's  title,  which  is  a 
possessory  title  of  at  least  nearly  ten  years' 
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standing.  It  ma}7  be  laid  down  as  an  axiom, 
that  no  man  can  recover  upon  a  claim  of  right 
to  property  against  another  whose  rights  to  the 
subject  matter  are  superior  to  those  of  the  per- 
son so  claiming  damages  for  a  violation  of  his 
supposed  rights.  At  common  law,  and  prior 
to  the  statutes  to  prevent  forcible  entries, 
wherever  a  right  of  entry  existed,  the  dis- 
seisee might  lawfully  regain  the  possession 
158*]  *by  force.  (2  Hawk.,  ch.  64.)  In  a 
case  bearing  analogy  to  the  present,  of  per- 
sonal property,  the  right  of  recaption  exists, 
with  the  caution  that  it  be  not  exercised  riot- 
ously, or  by  a  breach  of  the  peace  ;  for  should 
these  accompany  the  act,  the  party  would  then 
be  answerable  criminally ;  but  the  riot  or  force 
would  not  confer  a  right  on  a  person  who  had 
none,  nor  would  they  subject  the  owner  of  the 
chattel  to  a  restoration  of  it  to  one  who  was 
not  the  owner.  With  respect  to  real  property, 
the  owner  having  a  right  of.  entry,  may,  since 
the  statutes,  enter  peaceably  upon  one  who  is 
in  possession  without  right,  by  the  very  terms 
of  those  statutes.  (3  Term  Rep.,  29vJ ;  3  Bl. 
Com.,  174.)  If  the  entry  in  such  case  be  with 
a  strong  hand,  or  a  multitude  of  people,  it  is 
an  offense  for  which  the  party  entering  must 
answer  criminally  ;  but  it  would  be  an  absur- 
dity to  say  that  he  must,  also,  be  responsible 
in  damages,  as  for  an  injury  to  the  person  who 
lias  no  right,  but  is  himself  a  wrong-doer,  in 
consequence  of  his  illegal  entry.  In  the  case 
of  M'Dougal  v.  Sitcher  et  al.  (1  Johns.  Rep. , 
44)  the  entry  was  considered  peaceable,  and 
therefore  justifiable  on  the  part  of  the  owner  ; 
but  Mr.  Justice  Livingston,  in  delivering  the 
opinion  of  the  court,  very  justly  observed 
that,  if  the  entry  had  been  by  breach  of  the 
peace,  the  defendants  might,  perhaps,  have 
been  indicted,  but  this  would  not  have  ren- 
dered the  defendants  trespassers  against  a 
party  who  had  no  longer  any  interest  in  the 
locus  in  quo.  In  the  case  of  Taunton  v.  Costar 
(7  Term  Rep. ,  431)  the  defendant,  who  was  a 
tenant  from  year  to  year,  held  over  after  proper 
notice  to  quit,  and  the  landlord  entered  upon 
him;  Lord  Kenyon  observed  that  the  case  was 
too  plain  for  argument.  "If,  indeed,"  said 
his  lordship,  "  the  landlord  had  entered  with 
strong  hand  to  dispossess  the  tenant  by  force, 
he  might  have  been  indicted  for  a  forcible 
entry  ;  but  there  can  be  no  doubt  of  his  right 
to  enter  upon  the  land  at  the  expiration  of  the 
term."  The  same  principle  is  recognized  by 
Runnington  and  Dalton.  (Runnington,  60,  61  ; 
Dalt.,  ch.  129.)  I  am  warranted,  therefore, 
in  concluding  that,  though  the  statutes  of 
forcible  entry  and  detainer  have  so  far  altered 
the  common  law  as  to  render  persons  having 
a  right  of  entry,  indictable  as  for  breach  of  the 
159*]  peace,  in  entering  forcibly ;  *yet,  as 
respects  the  civil  remedy,  it  remains  as  it  was 
before  the  passing  of  the  statutes  ;  and,  con- 
sequently, where  the  party  entering  has  a  right 
to  the  possession,  he  cannot  be  made  answer- 
able in  damages  to  a  party  who  has  no  right, 
and  is  himself  a  tortfeasor.  If  other  con- 
siderations were  necessary  to  illustrate  the  cor- 
rectness of  this  position,  they  would  be  found 
by  a  reference  to  the  pleadings  in  actions  of 
trespass.  It  cannot,  I  think,  be  controverted, 
that  if,  in  an  action  of  trespass  qua/re  clausum 
fregit,  the  defendant  shall  plead  liberum  tene- 
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mentum  (9  Went.,  99,  101,  180,  124,  133,  185, 
201),  the  plaintiff  must  either  traverse  the  title 
set  up,  or  by  a  replication  admitting  the  source 
of  the  derivative  title,  state  a  title  in  himself 
paramount  to  that  of  the  defendant;  but  in  no 
case,  where  the  defendant  setsTip  a  title,  can 
the  plaintiff  reply  de  injuria  nua  pi-ispria  alone. 
(Lawes,  154.)  If  the  defense  set  up  be  matter 
of  excuse,  as  contradistinguished  from  matter 
of  justification,  then  a  replication  de  injuriu 
sua  propria  puts  the  excuse  in  issue. 

If,  in  trespass,  the  plaintiff  might  admit  the 
title  and  go  for  the  force,  there  would  be 
found  some  precedent  of  such  pleadings  ;  and 
the  want  of  a  such  a  precedent  is  a  strong  ar- 
gument against  the  plaintiff's  recovering  in  the 
present  case  for  acts  done  by  a  person  who 
has  the  best  possessory  title. 

I  have  hitherto  considered  the  defendant 
as  having  entered  on  the  plaintiff's  possession 
with  force.  The  facts  do  not  warrant  the  idea 
that  there  was  an  assault  and  battery  com- 
mitted on  the  plaintiff,  but  this  act,  surely, 
would  not  naturally  produce  a  dispossession. 
For  aught  I  see,  the  entry  was  peaceable  ;  but 
if  it  were  otherwise,  on  principle,  I  think  the 
defendant  has  done  no  wrong  to  the  plaintiff's 
rights,  for  he  had  none.  It  has  been  strongly 
urged  that  this  doctrine  tends  to  tumult  and 
violence,  which  the  law  ought  not  to  counten- 
ance ;  but  sufficient  restraints  will  be  found  in 
the  remedy  by  indictment,  and  in  the  liber- 
ality with  which  jurors  will  give  damages 
where  a  wrong-doer  undertakes  to  enter  with- 
out right.  In  one  point  of  view  the  doctrine 
is  salutary,  inasmuch  as  it  will  lessen  the  in- 
ducements afforded  *by  legal  delays  [*16O 
to  the  unjust  acquisition  of  the  possession  of 
real  property.  But  with  arguments  ab  incon- 
venienti,  the  court  has  no  concern  if  the  law 
is,  as  I  think  it  to  be,  so  settled.  It  was  sup- 
posed that  the  decision  of  this  court  in  a  case 
between  the  same  parties  (3  Johns.  Rep. ,  239), 
had,  in  effect,  decided  the  present  question  ; 
but,  by  reference  to  that  case,  it  will  be  seen 
that  the  only  point  there  was,  whether  it 
was  proper  to  grant  a  new  trial  in  an  action 
for  an  assault  and  battery  where,  at  all  events, 
the  damages  must  be  small.  The  court  do  say, 
in  that  case,  that  the  principle  stated  by  the 
judge  was  incorrect ;  but,  admitting  it  to  be 
so  in  that  case,  it  is  a  non  sequitur  that,  in  an 
action  for  a  redress  of  a  supposed  injury  to  the 
property  itself,  it  would  also  be  incorrect.  The 
judge  there  stated  that  a  party  having  the 
right  of  possession,  had  a  right  to  enter  on  the 
party  in  possession  and  use  such  force  as  was 
necessary  to  expel  him.  Very  different  consid- 
erations are  applicable  to  an  action  for  an  as- 
sault and  battery,  and  an  action  of  trespass 
quare  clausum  fregit.  In  an  action  for  the  per- 
sonal injury,  the  defendant,  who  is  not  in  pos- 
session, cannot  justify  an  entry  and  the  exer- 
cise of  personal  violence  ;  but  in  an  action  for 
injury  to  the  land  itself,  he  may  justify  the 
force  as  respects  the  possession.  In  every 
point  of  view  in  which  this  case  can  be  con- 
sidered, I  remain  of  the  opinion  that  the  non- 
suit was  right ;  and  such  is  the  opinion  of  the 
court. 

Rule  refused. 

Owner  of  legal  titte  not  liable  for  damages  forforci- 
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1O1*]  *JACKSON,   exdem.   HARDENBERG 

ET  AL., 

V. 

JACOBUS  SCHOONMAKER. 

Acknowledgment  of  Deed — Certificate — Formal 
Proof— Effect  of. 

The  certificate  of  the  proof  or  acknowledgment 
of  a  deed,  taken  before  a  judge,  is  not  conclusive ; 
but  the  party  affected  by  the  deed,  may  contest  its 
validity,  aud  the  force  and  effect  or  the  formal 
proof. 

THIS  was  an  action  of  ejectment  for  land  in 
in  the  town  of  Rochester,  in  the  County  of 
Ulster.  The  cause  was  tried  at  the  last  Ulster 
Circuit,  before  Mr.  Justice  Van  Ness  and  a 
special  jury.  Eight  of  the  jurors  had  been  on 
a  view  of  the  premises. 

The  plaintiff  gave  in  evidence  a  patent  to 
Beekman  and  others,  dated  25th  June,  1703, 
called  the  Rochester  patent ;  and  a  deed  from 
Hend.  Rosekrans,  Jacob  De  Witt  and  Jacobus 
Wynkoop,  trustees  of  the  town  of  Rochester, 
to  Leonard  Cole,  Sen.,  dated  the  18th  Novem- 
ber, 1714,  which  was  proved  the  12th  Decem- 
ber, 1750,  before  a  judge  of  the  county  by  the 
acknowledgment  of  one  of  the  grantors,  and 
by  his  oath  that  the  other  grantors,  who 
were  dead,  had  duly  executed  the  deed  as 
trustees.  This  deed,  by  virtue  of  the  certifi- 
cate of  the  proof  indorsed  thereon  by  the 
judge,  was  recorded  on  the  same  day  in  the 
county. 

The  defendant's  counsel  objected  to  the  ad- 
mission of  the  deed  as  evidence,  because,  as 
there  was  no  evidence  of  a  possession  accom- 
panying the  deed,  it  could  not  be  received  as 
an  ancient  deed  ;  and  also  offered  to  prove  that 
Jacob  De  Witt,  one  of  the  grantors  in  the  deed 
at  the  time  he  made  the  acknowledgment  cer- 
tified on  the  deed,  by  virtue  of  which  it  was 
recorded,  was  non  compos  mentis  ;  but  the  judge 
rejected  the  evidence  and  admitted  the  deed 
to  be  read  in  evidence.  The  plaintiff  also  gave 
in  evidence  a  deed  from  Leonard  Cole,  Jun., 
the  son  and  heir  of  Leonard  Cole,  Sen.,  to  Je- 
hosaphat  Dubois,  dated  80th  October,  1751;  the 
will  of  Jehosaphat  Dubois,  dated  4th  Septem- 
ber, 1757,  devising  his  estate  to  his  wife  for 
life,  with  remainder  to  his  three  daughters.  J. 
Dubois  died  the  12th  September,  1757,  and  his 
wife  in  1792  ;  one  of  the  daughter  died  in  the 
lifetime  of  her  mother,  without  issue.  Thi, 
KJi2*J  other 'daughters,  who  are  lessors  of 
the  plaintiff,  were  married  before  the  death  of 
their  father,  and  have  so  continued. 

Prom  the  opinion  delivered  by  the  court,  it 
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is  unnecessary  to  state  the  rest  of  the  evidence  in 
the  case,  or  to  detail  the  numerous  facts  which 
related  to  the  location  of  the  premises.  On 
the  motion  to  set  aside  the  verdict,  several 
points  were  raised  by  the  counsel,  and  which, 
on  the  argument  of  the  cause,  were  discussed 
at  length  ;  but  it  is  requisite  only  to  state  the  ar- 
gument on  the  single  point,  as  to  the  conclu- 
siveness  of  the  proof  of  the  deed  to  Leonard 
Cole,  Sen. 

Messrs.  E.  Williams,  Eudd  and  L.  Elmendorf, 
for  the  defendant.  The  proof  of  a  deed  be- 
fore a  judge  is  prima  facie  evidence  only.  It 
would  be  extremely  dangerous  to  allow  these 
certificates  of  acknowledgment,  or  proof  of 
deeds  to  be  conclusive.  It  is  well  known  that 
many  certificates  of  the  proof  of  deeds  for  lands- 
in  the  military  tract  have  been  forged.  The 
fact  of  the  proof  may  be  controverted, 
and  the  facts  certified  may  also  be  contested. 
The  identity  of  the  grantor  may  be  disputed, 
or  his  infancy  may  be  shown.  The  judge 
who  takes  the  proof  acts  as  a  ministerial  officer, 
and  ex-parte.  In  case  of  a  fine  or  other  conclu- 
sive acknowledgment,  it  is  done  in  open  court 
and  the  taking  of  it  is  a  judicial  act,  and  mat- 
ter of  record. 

Messrs.  J.  Tattmadge  and  Sudam.  contra. 
The  judge  is  no  more  a  ministerial  officer  than 
a  commissioner  to  take  the  acknowledgment  of 
a  fine.  Being  a  judicial  officer,  his  acts  are  to 
be  considered  as  judicial.  Res  judicata  pro 
Dentate  accipitur.  All  acts  which  the  judge 
certifies  as  done  by  himself  must  be  considered 
as  done,  and  being  a  matter  of  record  by  a 
judge  are  to  be  deemed  conclusive.  Every 
judicial  act  must  be  intended  to  be  riffhtly 
done.  Where  a  fine  is  once  acknowledged, 
either  before  a  court  or  commissioner,  no  aver- 
ment will  afterwards  be  received  of  any  legal 
disability  of  the  cognizor,  as  that  he  was  an 
idiot,  lunatic,  or  non  compos  mentis.  (Cruise's 
Dig.  tit.  35,  ch.  V.,  sec.  33  ;  see,  also,  sees.  6, 
7,  8,  and  tit.  36,  ch.  VIII.,  sees.  17,  18  ;  2 
Leo.,  159  ;  Keble,480;  Dyer.  222  ;  4 Co.,  124;  12 
Co.,  112, 124  ;  1  Sid.,  321  ;  10  Co.,  42  ;  11  Co., 
106  ;  Hob.,  225.)  It  would  be  extremely  incon- 
venient, after  a  deed  has  been  recorded  above 
*50  years,  that  the  certificate  or  act  of  [*1<>3 
the  judge  should  be  impeached,  and  the  record 
be  thereby  invalidated. 

Per  Curiam.  The  acknowledgment  and 
proof  of  deeds  is  merely  for  the  purpose  of  re- 
cording them,  and  is  not  conclusive  on  the  op- 
posite party.  The  proof  or  acknowledgment  is, 
necessarily,  ex-parte  ;  and  the  party  who  is  to  be 
affected  by  the  deed  ought,  at  any  time,  to  be 
allowed  to  question  its  validity,  and  the  force 
and  effect  of  the  formal  proof.  To  consider 
the  certificate  of  the  judge  as  conclusive  on  this 
subject,  would  produce  manifest  in  justice.  As 
there  was  a  misdirection  of  the  judge  in  refus- 
ing the  evidence  offered  to  rebut  the  proof  of 
the  deed  to  Cole,  which  was  taken  in  1750,  we 
think  there  ought  to  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit.  We  srive  no 
opinion  on  the  location  of  the  deed,  which  has 
been  so  much  contested. 

New  trial  granted. 

Cited  in— 12  Johns.,  472;  2  Wend.,  317:  16  Wend., 
631 ;  17  Wend.,  113,  349 ;  55  N.  Y.,  196. 
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JACKSON,  ex  dera.  WINTIIROP, 

v. 
INGRAHAM. 

Ejectment  —  Judicial   Notice  —  French    Grants  — 
Equitable  and  Legal  Titles. 

This  court  will  not  take  notice  of  claims  to  lands 
within  this  State,  under  grants  made  by  the  French 
government  in  Canada,  prior  to  the  treaty  between 
Great  Britain  and  France,  in  1763.  Those  claims  be- 
ing1, at  most,  but  equitable,  and  affording  no  evi- 
dence of  a  legal  title  that  can  be  recognized  by  a 
court  of  law,  which  looks  only  to  titles,  under  pafr- 
ents,  from  this  State,  or  the  former  colonial  gov- 
ernment of  the  Province  of  New  York.  It  appears 
that  those  Canadian  claims  were  pronounced  by  the 
Colonial  Assembly,  in  1773,  to  be  wholly  unfounded. 


was  an  action  of  ejectment  for  lands 
-L  in  Cliazy,  in  the  County  of  Clinton.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  which  the 
counsel  were  several  hours  in  reading,  but  the 
material  facts  contained  in  it  are  as  follows: 
At  the  trial  the  plaintiff  produced  letters  pat- 
ent from  the  Colonial  Government  of  the 
Province  of  New  York  to  Elkanah  Dean, 
dated  the  llth  July,  1769,  for  a  tract  of  land 
lying  on  the  west  side  of  Lake  Champlain,  in 
the  then  County  of  Albany,  containing  13,500 
acres  ;  and  also  for  an  island  in  the  lake  called 
Grand  Isle,  containing  16,500  acres.  Under 
this  patent,  which  included  the  premises  in 
1  64*]  question,  the  lessor  of  the  plaintiff  *de- 
rived  his  title.  The  premises  in  question  are 
situated  south  of  the  River  St.  Lawrence,  and 
of  the  45th  degree  of  north  latitude.  It  was 
admitted  that  the  lessor,  in  1805,  had  sold 
lands  within  this  patent,  to  several  persons, 
who  are  in  possession  under  such  sales. 

The  defendant  procured  a  grant  from  the 
French  government  in  Canada,  issued  by 
Charles  Marquis  de  Beauharnois,  and  Giles 
Hocquart,  at  Quebec,  the  llth  April,  1733,  to 
Sieur  Megion  de  la  Gauchetiere,  a  captain  of 
marines,  for  a  tract  of  land,  two  leagues  in 
front,  and  three  leagues  in  depth,  along  Lake 
Champlain,  begining  from  the  corner  of  the 
seignory  granted  to  the  Sieur  Pean,  with  the 
title  of  Fief  and  Seignory,  with  the  various 
rights  annexed  to  such  seignories,  on  condition 
of  paying  homage  at  the  Castle  of  St.  Louis,  at 
Quebec,  &c.,  &c.,  according  to  the  custom  of 
Paris,  observed  in  the  same  province  ;  and  re- 
serving mines,  minerals,  and  land  for  roads, 
forts,  &c.  This  grant  was  ratified  the  8th  of 
February,  1735. 

The  defendant  also  produced  the  articles  of 
capitulation  between  General  Amherst,  Com- 
mander-in-Chief  of  the  British  forces  in  North 
America,  and  the  Marquis  de  Vaudreuit,  Gov- 
ernor and  Lieutenant-General  of  Canada,  dated 
at  Montreal,  the  8th  September,  1760.  By  the 
37th  article  of  this  capitulation,  the  lords  of 
manors,  the  military  and  civil  officers,  in 
town  and  country,  are  preserved  in  the  entire 
and  peaceable  property  and  possession  of  all 
their  goods,  estates,  and  effects,  movable  and 
immovable  ;  and  with  liberty  to  keep,  sell,  or 
let  them  to  the  French  or  English,  to  receive 
the  produce  of  them  in  specie,  bills  of  ex- 
change, or  otherwise,  whenever  they  shall 
think  proper  to  go  to  France,  paying  freight 
according  to  the  26th  article. 

By  the  fourth  article  of  the  Treaty  of  Paris, 
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dated  the  10th  February,  1763,  Canada,  and 
all  its  dependencies,  is  renounced  by  the  King 
of  France,  and  ceded  in  full  right  to  Great 
Britain.  Great  Britain,  on  her  part,  grants  to 
the  inhabitants  of  Canada  the  free  enjoyment 
of  their  religion,  and  that  the  subjects  of  the 
King  of  France  may  retire  *with  entire  [*1O5 
freedom  and  safety,  whenever  they  think 
proper,  and  may  sell  their  estates,  provided  it 
be  to  the  subjects  of  the  King  of  Great  Brit- 
ain, and  may  emigrate  with  their  effects,  with- 
out restraint,  except  for  debts  and  crimes ; 
and  the  period  of  such  emigration  is  limited  to 
18  months,  to  be  computed  from  the  day  of  the 
exchange  of  the  ratification  of  the  treaty. 

The  plaintiff  then  produced  copies  from  the 
minutes  of  the  Governor  and  Council  of  New 
York,  at  a  court  held  at  Fort  George,  in  the 
city  of  New  York,  the  21st  October,  1768, 
from  which  it  appeared,  that  by  an  order  of 
the  king  and  council,  on  the  12th  August, 
1768,  the  king  approved  and  confirmed  the 
agreement  between  Sir  Henry  Moore,  Gover- 
nor of  New  York,  and  the  Commander-in- 
chief  of  the  Province  of  Canada,  for  fixing  the 
division  line,  between  the  two  provinces,  at 
the  45th  degree  of  north  latitude,  conformable 
to  the  limit  laid  down  by  the  king's  proclama- 
tion of  October,  1763,  "provided  that  nothing 
therein  contained  should  extend  to  affect  his 
majesty's  new  subjects,  having  possessions 
under  proper  titles,  or  those  tracts  of  land  on 
the  south  side  of  this  line,  the  dominion  of 
which  was  not  disputed,  on  the  part  of  the 
crown  of  Great  Britain  ;  and  provided,  also, 
that  the  determination  shall  not  operate  whol- 
ly, to  deprive  his  majesty's  new  subjects  of 
such  concessions  on  the  south  side  of  the  said 
line  on  which  they  may  have  made  actual  set- 
tlement and  improvements,  although  the  lands 
may  have  been  disputed  by  the  crown  of 
Great  Britain ;  but  that  such  possessors  shall 
be  entitled  to  so  much  of  the  said  concessions 
as  shall  be  proportioned  so  the  improvements, 
at  the  rate  of  50  acres  for  every  3  acres  of  im- 
provements, provided  they  shall  take  out 
grants  for  the  same,  under  the  seal  of  the 
Province  of  New  York,  subject  to  the  usual 
quitrents  ;  and  provided,  also,  that  the  grant 
to  no  one  person  shall  exceed  20,000  acres." 

By  order  of  the  Governor  and  Council  of  the 
Province  of  New  York,  made  the  14th  Au- 
gust, 1771,  it  was  ordered,  that  a  proclamation 
issue,  notifying  to  all  persons,  holding, 
*or  laying  claim,  under  titles  derived  [*166 
from  the  government  of  France,  while  in  pos- 
session of  Canada,  to  any  lands  upon  Lake 
Champlain,  northward  of  Crown  Point,  and 
to  the  southward  of  the  45th  degree  of  north 
latitude,  to  transmit  to  the  secretary's  office  of 
the  province,  within  three  months  from  the 
date  of  the  order,  exemplifications  of  the  orig- 
inal grants,  together  with  satisfactory  evidence 
of  the  situation  of  the  lands,  therein  men- 
tioned, and  of  the  solidity  of  the  titles  of  the 
claimants  thereof,  at  the  time  of  the  surrender 
of  Canada  to  the  crown  of  Great  Britain,  to 
the  end  that  the  government  of  the  province 
might  be  enabled  to  give  the  claims  under 
such  French  grants,  the  attention  they  should 
appear  to  merit.  On  the  25th  August,  1771, 
the  Governor  of  New  York  wrote  to  the  Com- 
mander-in-Chief  in  Canada,indosing  a  copy  of 
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his  proclamation,  made  pursuant  to  the  order 
of  the  council  of  the  13th  of  the  same  month. 
It  also  appeared  from  the  minutes  of  the 
council,  that  in  December,  1771,  the  Com- 
mander-in-chief of  the  Province  of  Canada 
transmitted  to  the  Governor  of  the  Province 
of  New  York,  abstract*  taken  from  the  public 
register,  deposited  with  the  secretary  of  the 
Province  of  Canada,  which  were  closely 
searched,  containing  the  grantees'  names, 
those  of  the  new  proprietors,  the  dates  of  the 
grant's,  and  of  their  ratifications,  those  granted 
en  xeignfiirie,  and  those  en  ruture  (in  socage), 
and  copies  of  the  French  king's  edicts  and 
declarations,  relative  to  grants  of  land  which 
had  the  form  of  law.  From  these  it  appeared 
that  the  governor  and  intendant,  or  in  ca.se  of 
their  death  or  absence,  those  who  executed 
their  offices,  had  the  power  of  granting  lands, 
to  be  ratified  by  the  king  in  twelve  months, 

1. — The  report  of  the  committee  is  as  follows: 
"That  soon  after  his  majesty  was  pleased,  by  his 
royal  proclamation  of  the  7th  October,  1763,  to  de- 
clare the  45th  degree  of  northern  latitude  to  be  the 
boundary  between  thisandthe  Province  of  Quebec, 
divers  tracts  of  land  were  granted  under  the  great 
seal  of  this  province,  to  the  northward  of  Crown 
Point,  on  both  sides  of  Lake  Champlain,  and  chiefly 
to  the  reduced  officers  and  soldiers,  claiming  his 
majesty's  bounty,  graciously  promised  by  that  proc- 
lamation ;  that  Sir  Henry  Moore,  and  M.  Carlton, 
the  governors  of  the  two  provinces,  fixed  the' place 
of  latitude  of  45,  by  actual  observation,  near  the 
north  end  of  the  lake,  in  the  month  of  September, 
1767 ;  and  that  on  the  12th  of  August,  1768,  his  majes- 
ty was  pleased  to  declare  his  approbation  in  privy 
council,  and  to  direct  in  favor  of  his  new  Canadian 
subjects,  t{mt  nothing  in  the  order  of  that  date  con- 
tained, should  affect  the  property  of  such  as  had 
possessions,  under  proper  titles  of  lands,  on  the 
south  side  of  the  line,  the  dominion  of  which  was 
not  disputed  on  the  part  of  the  crown  of  Great  Brit- 
ain :  and  that  the  said  determination  should  not  op- 
erate wholly,  to  deprive  them  of  such  concessions, 
on  the  south  side  of  the  said  line,  wherein  they  had 
made  actual  settlements  and  improvements,  al- 
though the  said  line  might  have  been  disputed  by 
the  crown  of  Great  Britain ;  but  that  they  should 
be  entitled  to  so  much  of  the  said  concessions  as 
should  be  proportionate  to  their  improvements,  at 
the  rate  of  fifty  acres  for  every  three  that  were  im- 
proved, with  proviso  that  grants  should  be  sued 
out,  under  the  seal  of  New  York,  subject  to  the  us- 
ual quitrents,  and  that  a  grant  to  one  person  should 
not  exceed  20,000  acres.  The  committee  have  ex- 
amined the  council  books,  and  cannot  discover  that 
the  government  of  Quebec  ever  gave  the  least  inti- 
mation to  this  province,  of  any  French  grants  upon 
Lake  Champlain,  neither  before  nor  after  the  said 
order  of  of  August,  1768,  until  excited  thereunto  by 
your  excellency's  late  proclamation ;  nor  is  there 
any  entry  to  be  found  of  any  notification  of  such 
claim,  by  private  persons,  nor  even  of  any  applica- 
tion for  luiv  grant,  or  confirmation,  under  this  gov- 
ernment, for  lands  granted  in  Canada,  before  the 
surrender  of  that  country.  The  committee  there- 
fore conceive  that  it  was  a  natural  and  reasonable 
presumption,  either  that  there  were  no  such  French 
grants,  or  that  the  grantees,  and  their  assigns,  con- 
sidered them  as  invalid,  and  perhaps  forfeited  to 
the  French  crown,  before  the  conquest,  or  that  they 
declined  the  acceptance  of  British  confirmations, 
subject  to  quitrents,  and  new  patent  charges,  in- 
tending to  set  them  up  as  sufficient,  under  the  arti- 
cles of  capitulation,  in  the  courts  of  tow,  upon  the 
supposition  that  they  were  within  the  ancient  do- 
minions of  the  crown  of  France ;  and  agreeably 
thereto,  this  government  began  again  to  grant 
lands  in  that  quarter,  and  continued  the  practice, 
until  your  excellency  was  pleased  to  communicate 
to  the  council  his  majesty's  50th  instruction,  pro- 
hibiting patents  for  lands,  to  the  northward  of 
Crown  Point,  claimed  under  French  titles;  and  if 
the  late  grants  of  this  province  are  detrimental  to 
these  claimant*,  the  committee  are  of  opinion  that 
the  lilumc  falls  upon  themselves,  as  it  is  owing  to 
their  neglecting  to  give  the  information,  naturally 
to  be  expected,  if  they  intended  to  submit  to.  and 
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and  were  the  sole  judges,  in  case  of  a  re-union 
to  the  royal  demesne,  where  the  grantors  had 
not  complied  with  the  conditions  of  their 
grants,  which  re-union,  however,  did  not  take 
place  until  after  a  hearing  upon  legal  process, 
issued  at  the  instance  of  the  king's  Attorney- 
General.  A  sentence  of  re-union  of  several 
grants,  made  on  Lake  Champlain,  by  Gover- 
nor Beauharnois,  and  the  Intendant,  Ilocquart, 
dated  the  *10th  May,  1741,  appeared  *167] 
among  the  papers,  in  the  register  office,  but  no 
complete  re-union  of  grants  of  land  in  that 
part,  subsequent  to  that  period. 

On  the  6th  January,  1772,  a  committee  ap- 
pointed by  the  Governor  and  Council  of  the 
Province  of  New  York,  and  to  whom  was 
referred  the  papers  relative  to  the  French 
claims  to  lands  on  Lake  Champlain,  presented 
their  report,1  in  which  they  express  their  opin- 
ion that  the  governor  *might  issue  pat-  [*  1 08 

take  advantage  of,  the  royal  order  of  the  12th  Au- 
gust, 1768.  The  committee  observe,  that  among  the 
papers  now  transmitted  from  Quebec,  there  are  no 
French  concessions  and  ratifications  of  any  of  the 
lands  mentioned  in  the  list  of  those  said  to  be 
j  granted  en  roture,  nor  for  several  of  these  on  the 
:  list  Mtowurim,  besides  those  specified  in  Mr.  Cra- 
:  mache's  letter  to  your  excellency  ;  nor  is  there  a 
single  petition  sent,  or  preferred  by  either  of  those 
j  claimants,  for  a  confirmation  under  this  province, 
!  of  any  of  their  grants,  which  is  the  more  extraordi- 
•  nary,  as  your  excellency's  proclamation  required  a 
full  exhibition  of  their  titles,  and  the  crown  is 
!  greatly  interested  in  the  question,  concerning- 
I  the  validity  of  the  French  claims  in  the  articles 
both  of  quitrents  and  escheats,  their  pretensions 
!  extending  not  only  to  a  vast  quantity  of  land,  but 
I  to  lands  the  more  valuable  for  their  contiguity  to 
j  the  forts  and  passes,  and  the  navigable  waters  of 
the  lake :  and  from  the  whole  we  conjecture  that 
!  this  conduct  is  owing  to  their  adopting  an  opinion, 
which  deserves  a  serious  attention,  to  wit :  That 
the  lands  they  claim  are  situated  to  the  northward 
of  the  ancient  British  claim,  and  that  consequently 
they  can  maintain  a  title  under  the  surrender, 
without  the  aid  of  the  crown,  and  free  from  the  us- 
ual reservations,  restrictions,  conditions,  and  quit- 
rents.  With  respect,  therefore,  to  the  lands  south- 
ward of  Crown  Point,  and  to  those  to  the  northward 
of  that  fort,  not  within  the  limits  of  the  French 
grants,  we  are  of  opinion  that  your  excellency  may 
issue  patents  for  them,  as  lands  to  which  the  50th 
article  of  the  royal  instructions  has  clearly  no  re- 
lation. Nor  do  we  think  that  article  ought  to  be 
considered  to  prohibit  the  grant  of  those  tracts,  to 
which  no  French  concessions  or  ratifications  appear 
to  be  transmitted  from  Quebec,  nor  any  excuse  as- 
signed for  not  laying  them  before  the  government, 
pursuant  to  the  late  proclamation,  it  being  very 
plain  from  the  instruction,  that  it  was  intended  to 
restrain  only  new  patents  for  lands,  before  claimed 
by  titles  derived  from  the  French  king,  and  prior  to 
the  surrender  of  Canada,  and  as  clear  that  it  was  an 
indispensable  duty  of  all  such  claimants,  in  justice 
to  the  crown,  to  give  due  notice  of  their  claims. 
But  in  due  deference  to  his  majesty's  authority,  we 
advise,  as  to  the  lands  northward  of  Crowh  Point, 
and  included  by  the  concessions  and  ratifications 
lately  notified  to  this  government,  that  all  |>etitions 
for  them  or  any  part  of  them  be  sent  home,  to- 
gether with  copies  of  the  French  grants,  for  his 
majesty's  royal  consideration.  Several  points  of 
inquiry  will  arise  upon  those  grants,  concerning 
which  the  committee  choose  not  to  decide,  on  ac- 
count of  their  singular  importance  and  delicacy. 
1st.  Whether  a  title,  if  good  under  the  French  gov- 
ernment, will,  by  the  surrender,  be  valid  by  our 
laws,  without  the  royal  confirmation  ;  or  in  other 
words,  whether  the  capitulation  gives  more  to  the 
French  grantors,  than  an  equitable  right  to  be  pre- 
ferred before  others,  in  the  application  for  a  new 
grant.  2d.  Whether  those  lands  were  not  forfeited 
to  the  crown  of  France,  by  the  conditions  in  the 
grants,  before  the  surrender,  and  so  became  thereby 
transferred  to  his  majesty,  &c  3d.  Whether  they 
were  not  within  the  ancient  British  claim,  and  con- 
sequently never  grantable  by  the  crown  of  France. 
And,  upon  this  last  question,  the  committee  beg 
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ents  for  the  lands  southward  of  Crown  Point, 
and  to  land.s  northward  of  that  fort,  not  with- 
in the  French  grants,  as  not  within  the  50th 
169*]  article  of  the  *royal  instructions  of  the 
24th  July,  1771, 2  and  that  for  all  lands  north- 
ward of  Crown  Point,  and  included  by  con- 
cessions and  ratifications,  notified  to  the  gov- 
17O*]  eminent  of  *New  York,  the  petitions 
and  all  papers  should  be  sent  home  to  the 
king  and  council,  for  their  consideration. 

It  appeared,  also,  that  by  a  declaration,  or 
arret  of  the  King  of  France,  dated  the  19th 
October,  1676,  sent  to  the  Governor  and  Intend- 
ant  of  Canada,  that  all  grants  for  lands  were 
to  be  laid  before  the  king  for  his  confirmation, 
within  one  year  from  their  date,  and  in  case  of 
failure,  they  are  declared  ipso  facto  void  ;  and 
that  all  grants  of  lands  were  to  be  on  the  con- 
dition of  clearing  the  land  in  six  years, 
and  on  failure  of  the  condition,  the 
grants  to  be  null  and  void ;  and  all 
grants  are  directed  to  be  made  contiguous  to 
and  adjoining  each  other  ;  and  by  the  arrets 
of  the  king  and  council,  dated  the  6th  July, 
1711,  and  the  15th  March,  1732,  all  lands  grant- 
ed en  seigneurie,  or  en  roture,  on  condition  of 
clearing  and  settling  them,  and  which  were 
not  cleared  and  settled  within  one  year  from 
the  publication  of  the  arret,  are  declared  to  be 
re-united  to  the  crown.  By  an  arret  of  the 
king,  dated  the  17th  July,  1743,  the  Governor 
and  Intendant  of  Canada  and  New  France  were 
directed  to  cause  all  the  grants  of  lands  for- 
feited to  be  re-united  ;  and  the  rules  were  par- 
ticularly laid  down,  by  which  the  proceedings, 
in  cases  of  the  re-union  of  grants,  were  to  be 
regulated. 

It  appeared,  also,  that  at  a  superior  council, 
held  at  the  Castle  of  St.  Louis,  in  Quebec,  the 
10th  of  May,  1741,  at  the  instance  of  the  Attor- 
ney-General, proceedings  were  had  in  regard  to 
various  grants,  alleged  to  be  forfeited  to  the 
crown  ;  and  the  court  pronounced  judgment 
of  reunion,  amongst  others,  for  the  lands  grant- 
ed, on  the  llth  April,  1733,  to  La  Gauchetiere. 

The  plaintiff  also  produced  a  copy  of  a  con- 
veyance, dated  14th  September,  1726,  from  the 

leave  to  remark,  that  the  British  claim  of  domin- 
ion, before  the  last  war,  extended  to  the  southerly 
bank  of  the  River  St.  Lawrence,  and  by  treaty,  to 
all  the  country  of  the  Six  Nations  in  particular,  of 
which  the  controverted  grants  are  a  part ;  and  we 
find,  that  so  early  as  the  third  of  September,  1696,  a 
patent  did  pass  to  Godfrey  Dellius,  under  the  seal  of 
this  province,  for  lands,  including-  some  of  those 
now  claimed  under  the  Canadian  grants,  greatly  to 
the  northward  of  Crown  Point,  of  which  the  French 
were  not  possessed,  till  near  forty  years  afterwards, 
to  wit,  about  the  year  1731 ;  and  whether  it  is  imput- 
able  to  a  consciousness  in  the  French  of  their  want  of 
title,  or  to  any  other  cause,  the  committee  cannot 
help  observing-  to  your  excellency,  that,  in  fact,  very 
few  settlements,  or  improvements,  were  formed 
upon  any  of  those  Canadian  grants,  except  about 
the  French  forts,  at  or  since  the  conclusion  of  the 
last  peace ;  the  country  near  Lake  Champlain,  but 
for  the  late  settlements  under  this  colony,  being-,  in 
general,  in  a  wild  and  uncultivated  state ;  and  as  it 
may  be  of  essential  moment  to  the  reduced  officers 
and  soldiers,  and  others  who  have  seated  themselves 
in  that  district,  that  his  majesty  be  fully  in- 
formed of  the  numerous  patents  that  have  passed 
the  seal  of  this  colony,  since  the  acquisition  of  Can- 
ada, we  recommend  it  to  your  excellency,  to  order 
the  surveyor-g-eneral  to  frame  a  map,  exhibiting 
the  French  grants  and  English  patents,  to  the 
northward  of  Crown  Point,  to  be  laid  before  his 
majesty,  with  all  convenient  speed,  with  a  list  of  the 
patentees,  and  an  account  of  the  quantity  of  land 
contained  in  their  patents,  and  the  quitrents  they 
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sachems  of  the  Five  Nations,  confirming  and 
ratifying  the  surrender  of  all  their  *lands[*  171 
to  the  King  of  Great  Britain,  made  the  19th 
July,  1701,  to  be  protected  and  defended  for 
the  use  of  the  Five  Nations,  their  heirs  and 
successors  ;  a  copy  of  a  paper,  filed  in  the 
secretary's  office,  indorsed  1688,  purporting  to 
be  a  report  of  certain  commissioners  of  the 
King  of  England,  by  which  it  appears,  that 
his  majesty  had  considered  the  Five  Nations 
as  his  subjects,  pursuant  to  a  voluntary  sub- 
mission by  them  to  the  crown  of  England, 
made  the  30th  July,  1684,  before  the  Governor 
of  Virginia,  and  New  York,  and  was  deter- 
mined to  protect  them  as  his  subjects  against 
the  French. 

Several  other  papers  were  produced,  to  show 
the  submission  of  the  Five  Nations  to  the 
English  government,  and  the  protection  afford- 
ed them,  and  also  the  opposition  made  by  the 
governors  of  the  English  colonies,  to  the  en- 
croachments of  the  French,  and  particularly 
to  the  building  of  the  fort  at  Crown  Point,  and 
on  Lake  Champlain. 

The  defendant  also  produced  the  following 
papers  :  a  certificate  of  a  survey,  made  the  21st 
February,  1766,  by  one  P.  J.  Labrosse,  one  of 
the  royal  surveyors  of  Canada,  appointed  by 
the  Governor  of  Montreal,  the  20th  June,  1764, 
at  the  request  of  one  Francis  Mackay,  in  which 
he  states  that  he  surveyed  the  manor,  accom- 
panied by  Mackay,  and  run  the  lines  which 
are  described  ;  a  permission  in  writing  from 
Mackay,  to  one  Francis  L.  Moule,  dated  the 
3d  November,  1775,  to^o  on  and  take  posses- 
sion of  a  farm  in  the  seignory  of  La  Gauche- 
tiere, on  the  west  side  of  Lake  Champlain  ;  a 
grant  dated  the  15th  January,  1744,  from  the 
French  Governor,  and  Intendant  of  Canada,  to 
the  Sieur  Estebe,  of  the  seignory  heretofore 
granted  to  La  Gauchetiere,  captain  in  the  in- 
fantry, which  is  stated  as  having  been  re- 
united to  His  Majesty's  domains, by  the  decree 
of  the  10th  May,  1741  ;  a  ratification  or  con- 
firmation of  the  same  grant  to  Estebe,  by  the 
King  of  France,  dated  at  Versailles,  the  25th 
of  March,  1745  ;  a  copy  of  a  conveyance,  dated 

are  chargeable  with ;  and  for  the  security  and  satis- 
faction of  the  French  grantees,  we  also  advise,  that, 
in  the  interim,  the  several  papers  referred  to  us  be 
filed  in  the  secretary's  office,  and  a  copy  of  this  re- 
port, and  the  order  to  be  made  thereon,  transmitted 
to  the  Commander-in-chief  of  Quebec." 

2. — This  article  of  the  instructions  of  the  king-  and 
council  is  as  follows:  "Whereas  sundry  persons, 
proprietors  under  titles  derived  from  the  crown  of 
France,  when  that  crown  was  in  possession  of  Can- 
ada, of  lands  on  that  part  of  Lake  Champlain  now 
lying  within  our  Province  of  New  York,  have  hum- 
bly represented  unto  us  that  several  parcels  of  the 
said  lands  so  claimed  have  already  been  granted  to 
other  persons  by  letters  patent,  under  the  seal  of 
our  said  Province  of  New  York,  and  have,  therefore, 
humbly  prayed,  that  a  proceeding  so  prejudicial  to 
their  rights  and  pretensions,  inay  receive  our  royal 
disapprobation  ;  and  whereas,  it  appears  both  just 
and  equitable,  that  the  claims  of  persons,  under  such 
titles  as  aforesaid,  should  not  be  affected  without 
the  fullest  examination  thereof.  It  is  therefore  our 
will  and  pleasure,  and  you  are  thereby  directed, 
and  required  in  no  case  to  make  any  grants  of  lands, 
so  claimed  as  aforesaid  upon  Lake  Champlain,  to 
the  northward  of  Crown  Point,  within  the  Province 
of  New  York,  until  the  petitions  and  proposals  for 
grants  of  any  part  or  parts  of  such  lands  shall  have 
been  transmitted  to  one  of  our  principal  secretaries 
of  state,  in  order  to  be  laid  before  us,  and  until  our 
approbation  thereof  shall  have  been  signified  to 
you,  our  said  governor,  or  to  the  commander-in- 
chief  of  our  said  province,  for  the  time  being." 
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the  22d  December,  1757,  from  Estebe  to  Marie 
Debreuil  de  Pontbriant,  Bishop  of  Quebec,  his 
heirs  and  assigns,  of  the  same  seignory  or 
172*]  manor,  and  which,  among  *other 
things,  was  afterwards  devised  by  the  said 
Mane  Debreuil  de  Pontbriant,  to  M.  Etienne 
de  Montgolh'er,  superior  of  the  Seminary  of 
St.  Sulpfce,  who,  on  the  27th  January,  1768, 
executed  a  formal  renunciation  in  writing,  of 
the  same  seignory  or  manor,  in  favor  of  the 
heirs  of  M.  De  Pontbrient,  Lord  Bishop,  &c.  ; 
a  copy  of  a  certificate  from  Montgoltier,  dated 
16th  May,  1768,  in  which  he  certifies  that  he 
claims  no  right  or  title  to  the  said  seignory,  and 
a  letter  from  him  to  Francis  Mackay,  in  which 
he  says  he  sends  him  a  quitclaim  of  all  his 
right  to  the  said  seignory,  by  virtue  of  the  will 
of  the  Bishop  De  Pontbriant,  which  he  wishes 
him  to  consider  as  gratuitous,  and  to  enjoy  the 
same,  &c. 

It  was  admitted,  that  in  1804,  Jonathan 
Schiefflin,  under  whom  the  defendant  claimed, 
had  made  leases  to  several  persons  in  posses- 
sion, in  which  was  a  proviso,  that  in  case  of 
any  controversy,  as  to  the  right  or  title  of 
Schiefflin,  to  the  manor  of  La  Gauchetiere, 
the  lessees  were  to  have  no  recourse  against 
him  for  damages,  &c. 

Several  witnesses  were  produced  on  the  part 
of  the  defendant,  who  testified  that  they  went 
into  possession  of  parcels  of  land,  within  the 
seignory  or  manor  of  La  Gauchetiere,  by  per- 
mission of  Mackay,  in  1763,  and  in  1764,  and 
continued  in  possession  until  the  American 
war,  when  they  left  their  possessions,  and  re- 
turned again  in  1784  ;*but  they  paid  no  rent 
to  any  person  while  in  possession. 

Mr.  J.  Emoct,  for  the  plaintiff.  1.  The 
lessor  claims  under  the  patent  from  the  Prov- 
ince of  New  York  to  Dean,  in  1769.  It  is 
admitted  that  the  premises  in  question  lie 
within  the  boundaries  of  that  patent ;  it  fol- 
lows that  the  plaintiff  must  recover,  unless 
the  defendant  can  show  that  the  grant  to  Dean 
is  inoperative.  This  he  has  attempted  to  do, 
by  setting  up  two  grants  from  the  French 
Canadian  government,  one  to  De  la  Gauche- 
tiere, in  April,  1733,  and  the  other  to  the  Sieur 
Estebe,  in  January,  1744.  The  act  of  re- 
union, by  the  government  of  Canada,  in  May, 
173*]  1741,  ^confirmed  by  the  arrel  of  the 
King  of  France,  has  annulled  the  grant  to  De 
la  Gauchetiere.  As  there  can  be  no  doubt  of 
the  re-union  of  this  grant,  from  the  documents 
produced,  and  that  it  was  done  according  to 
the  laws  of  France  or  the  royal  edicts,  it  is 
presumed  that  the  first  ground  of  defense  must 
be  abandoned. 

2.  It  is  well  known  that  about  the  year  1731 
the  French,  in  Canada  and  Louisiana,  com- 
menced a  system  of  encroachments  on  the 
English  colonies  in  America,  for  the  purpose 
of  confining  the  English  to  a  narrow  limit  of 
territory  along  the  sea-coast,  and  to  con- 
nect the  French  colonies  together,  so  as  to 
surround  the  English  on  the  west.  In  the 
same  year,  the  French  took  possession  of 
Crown"  Point,  and  from  that  time  until  the 
peace  of  1763  made  grants  on  both  sides  of 
lake  Champlain  and  the  River  Chambly,  com- 
prehending all  the  lands  on  both  sides  of  the 
lake  and  river.  All  these  grants,  it  will  be 
•contended  on  the  part  of  the  defendant,  are 
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protected  by  the  capitulation  of  Montreal,  in 
1760,  and  the  Treaty  of  Peace  in  1763.  The 
extent  of  the  country  comprehended  in  thoc 
grants  renders  the  cause  of  great  importance, 
and  will  excuse  the  counsel  for  the  plaintiff 
for  taking  a  wider  field  of  argument. 

We  contend,  that  by  a  just  construction  of 
the  capitulation  of  Montreal,  and  the  treaty, 
they  do  not  extend  to  the  premises  in  question. 

The  37th  article  of  the  capitulation  of  Mont- 
real declares  that  the  inhabitants  of  Canada 
shall  preserve  the  property  and  possession  of 
their  goods,  or  estates,  movable  or  immovable. 
This  article  can  apply  only  to  the  country  of 
which  the  French  were  then  possessed,  and 
which  they  surrendered  by  that  capitulation-. 
It  cannot  extend  to  the  country  which  they 
may  have  possessed  at  any  time  before,  and 
which  they  called  Canada.  The  history  of 
this  country  shows,  that  at  some  periods  the 
French  advanced  on  the  English  colonies,  and 
at  others  the  English  colonists  gained  on  the 
French  ;  and  capitulations  between  the  two 
colonial  governments  have  been  made  at  differ- 
ent times.  In  the  year  1759  the  English  had 
made  considerable  advances  *on  the  [*174 
French,  in  various  quarters,  and  had  gained 
possession  of  all  the  country  on  lake  Cham- 
plain,  as  far  as  the  Isle  aux  Noix, which  is  be- 
yond the  45th  degree  of  north  latitude.  The 
English  were  then  in  actual  possession  of  the 
country  comprehending  the  premises  in  quest- 
ion, for  twelve  months  prior  to  the  capitulation 
of  Montreal. 

But  preliminary  conventions  made  between 
belligerents,  relative  to  the  territories  of  each, 
are  subject  to  the  final  and  more  solemn  stipu- 
lations of  the  definitive  treaty  of  peace.  By  the 
4th  article  of  the  Treaty  of  Paris,  the  King  of 
France  ceded  to  the  King  of  Great  Britain  the 
whole  of  Canada,  in  full  sovereignty.  The 
latter  stipulates  that  the  subjects  of  France,  in 
Canada,  may  retire,  and  for  that  purpose  may 
sell  their  estates  to  British  subjects.  The  right 
to  emigrate  is  limited,  however,  to  18  months, 
and  the  treaty  secured  only  a  right  to  sell,  in 
case  the  French  emigrated  within  18  months. 
In  every  other  respect  the  property  of  the 
people  of  Canada  belonged  to  the  King  of 
Great  Britain,  to  be  disposed  of  according  to 
the  laws  and  usages  of  nations.  As  in  the 
present  case,  there  was  no  emigration  or  sale 
within  the  18  months,  the  property  in  ques- 
tion is  not  protected  by  the  Treaty  of  Paris. 

Then,  if  the  grant  has  any  effect,  it  must(be 
under  the  law  of  nations.  Now,  by  a  simple 
conquest,  ratified  by  a  treaty  of  peace,  the  pos- 
sessors of  the  conquered  country  are  all  at  the 
mercy  of  the  conqueror.  It  is  true  that,  ac- 
cording to  the  general  usage  of  nations,  the 
possessor  of  property  in  a  conquered  country, 
on  consenting  to  become  a  subject  to  the  new 
government,  acquires  an  imperfect  right  to  his 
property.  It  is,  however,  in  the  discretion  of 
the  victor,  to  recognize  this  right  or  not.  In 
the  present  case  there  has  been  no  recognition 
of  these  French  grants  on  the  part  of  the  Brit- 
ish government.  On  the  contrary,  it  appears 
from  the  acts  and  proceedings  of  the  colonial 
government  of  New  York,  that  these  grants 
were  not  allowed  ;  and  that  by  the  grant  to 
Dean  the  property  in  question  was  considered 
as  a  part  of  the  domains  of  the  English  crown. 
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175*]  *3.  But  admitting  that  the  capitula- 
tion of  Montreal  is  operative,  and  comprehend- 
ed the  property  in  question  ;  still,  after  (he 
conquest  and  cession,  the  possessor  of  the 
French  grant  could  retain  nothing  more  than 
an  equitable  or  presumptive  right  to  a  con- 
firmatory grant  from  the  British  government. 
It  never  can  be  supposed  that  the  French  pos- 
sessor was  to  hold  his  lands,  according  to  the 
terms  of  the  origin-il  grant,  a  tenure  so  differ- 
ent from  those  of  England.  It  was  a  tenure 
en  seigneurie,  somewhat  analogous  to  the  an- 
cient English  tenure  in  chivalry.  The  holder 
was  to  pay  faith  and  homage,  at  the  Castle  of 
St.  Louis,  in  Quebec,  and  all  other  dues,  ac- 
cording to  the  custom  of  Paris.  He  was  in- 
vested with  the  power  of  holding  courts  of 
justice  ;  and  by  the  arrets  of  the  French  king, 
he  could  not  transfer  his  seignory,  and  was 
bound  to  grant  his  lands  at  a  reasonable 
ground-rent.  By  the  construction  of  the  capi- 
tulation and  treaty,  for  which  I  contend,  the 
property  is  so  far  saved,  that  the  grantee  has  a 
prior  and  equitable  claim  to  a  confirmatory 
grant  from  the  new  government.  That  this  is 
the  just  construction,  is  evident  from  the  opin- 
ions of  the  council  of  the  Colony  of  New  York, 
expressed  at  various  times,  and  from  the  prac- 
tice in  similar  cases. 

By  the  3d  article  of  the  capitulation  between 
the  Dutch  Governor  of  New  York  and  the 
English  deputies,  by  which  the  former  surrend- 
ered the  possession  of  New  Netherlands,  in 
August,  1664.  it  was  stipulated  that  "all  the 
Dutch  people  should  continue  free  denizens, 
and  enjoy  their  lands,  houses,  and  goods 
wheresoever  they  were  in  the  country,  and 
dispose  of  them  as  they  pleased"  (Smith's  Hist. 
N.  Y.,  Gary's  ed.,  32);  yet,  we  find  that  the 
first  act  of  Nicolls,  the  new  governor  under 
the  Duke  of  York,  was  to  issue  grants  of  con- 
firmation to  the  Dutch  patentees.  (Ibid.,  37.) 

4.  But  we  contend  further,  that  an  act  of 
re-union  of  the  grant  to  Estebe  is  to  be  pre- 
sumed. The  grant  to  Estebe  was  in  1744.  It 
is  evident,  from  the  tenor  of  these  grants,  that 
the  great  object  was  to  have  the  lands  settled, 
as  the  strength  and  safety  of  the  colony  de- 
pended on  the  increase  of  settlements.  There 
is  no  evidence  of  any  settlement  attempted 
176*]  *on  the  land  comprised  within  the 
grant,  until  after  the  treaty  in  1763,  nor  any 
survey  thereof  made.  It  is  certain  that  there 
had  been,  long  before,  a  breach  of  the  condi- 
tions on  which  the  grant  was  made. 

[He  then  went  into  a  minute  examination  of 
all  the  facts  and  circumstances  of  the  case, 
from  which  an  act  of  re- union  was  to  be  pre- 
sumed.] 

Should  it  be  said,  that  if  there  was  an  act  of 
re-union  the  record  might  be  produced,  it  may 
be  answered,  that  since  the  date  of  the  grant 
there  have  been  three  wars  in  Canada,  and  it  is 
probable  that  the  records  have  been  lost  by 
some  of  the  many  casualties  incident  to  a  state 
of  war.  It  would  be  for  the  interest  of  the 
French  subjects  to  destroy  these  records  ;  and 
before,  or  at  the  time  of  the  Treaty  of  Peace, 
they  were  probably  suppressed  by  them. 

Again,  as  the  King  of  Great  Britain,  by  the 
cession  in  1763,  acquired  all  the  rights  of  the 
crown  of  France,  and  the  grant  had  become 
forfeited  by  the  nonperformance  of  the  condi- 
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tion,  it  reverted  to  the  crown,  and  belonged  to 
the  King  of  England, without  any  office  found. 
(Steplien  v.  Potter,  Cro.  Car.,  100.) 

5.  The  lands  for  which  the  grant  to  Estebe 
was  issued  are  not  within  the  capitulation  of 
Montreal  and  the  Treaty  of  1763,  because  they 
were  not  only  within  the  territory  claimed  by 
the  English,  but  actually  a  part  of  the  Prov- 
ince of  New  York  at  the  time  the  grant  was 
made.  The  English  line  or  claim  extended 
beyond  the  lands  in  controversy ;  and  it  will 
be  sufficient,  for  the  purpose  of  this  argument, 
if  it  shall  appear  that  there  was  a  controversy 
existing,  at  the  time,  between  the  English  and 
French,  as  to  the  northern  boundary  of  the 
Province  of  New  York,  and  that  the  former 
extended  it  beyond  the  lands  in  question. 
When,  therefore,  the  English  government,  by 
the  Treaty  of  1763,  agreed  to  protect  the  prop- 
erty of  French  subjects  in  Canada,  it  must  be 
understood  to  extend  to  grants  in  Canada,  ac- 
cording to  the  English  acceptation  of  the 
limits  of  that  province,  and  this  must  be  decid- 
ed by  the  English  courts.  The  Dutch,  as  early 
as  the  year  1649,  claimed  the  country  as  far 
*north  as  the  St.  Lawrence  or  Canada  [*177 
River.  (Smith's  Hist.,16.)  IntheDukerf  York's 
sub-grant,  in  1664,  the  River  Canada  is  as- 
sumed as  the  north  line  of  the  patent.  In  1696 
the  English  government  granted  to  one  Dellius, 
lands  situated  beyond  Crown  Point.  Again, 
the  English  claimed  the  sovereignly  over  the 
Five  Nations,  who  were  regarded  as  subjects 
to  Grent  Britain,  and  their  territory  as  the  do- 
mains of  the  crown.  (Smith's  Hist.,  67.)  That 
the  claim  was  known  to  the  French  is  ascer- 
tained by  the  protest  and  speech  of  Governor 
Dongan,  in  1686  and  1687.  (Smith,  64.)  It 
was  solemnly  recognized  by  the  French  them- 
selves, in  the  Treaty  of  Utrecht,  March  31, 
1713  (Smith,  150),  and  the  Treaty  of  Aix  la 
Chapelle,  in  1748. 

The  fact  of  the  establishment  of  the  sover- 
eignity  of  the  British  over  this  territory  is 
proved  by  the  history  of  the  times.  After  the 
surrender  of  the  Dutch,  in  1644,  Carteret  had 
an  interview  with  the  chiefs  of  the  Five  Na- 
tions, and  entered  into  a  league  of  friendship 
with  them,  which  continued  uninterrupted  for 
many  years.  (Smith,  35.)  In  July,  1701,  a 
grant  was  made  by  the  Five  Nations  to  the 
crown  of  a  vast  tract  of  land  (Smith,  113),com- 
prehending  the  territories  at  the  west  end  of 
Lake  Erie,  and  the  north  side  of  that  lake  and 
Lake  Ontario;  and  in  1726,  those  nations,  by  a 
solemn  treaty  made  with  Governor  Burnet, 
surrendered  their  whole  country,  south  of  the 
lakes,  to  the  British  crown,  to  be  held  for  their 
use,  and  confirmed  the  prior  cession  of  1701. 
(Smith,  186,187.)  By  these  treaties  of  cession, 
these  Indian  nations  acknowledged  the  British 
king  as  their  sovereign  and  protector,  and  the 
British  considered  them  as  subjects  of  the 
crown,  and  protected  them,  on  all  occasions, 
against  their  enemies.  That  the  lands  in  con- 
troversy are  comprehended  in  the  country  pos- 
sessed by  the  Five  Nations,  is  an  undoubted 
historic  fact.  (Jefferson,  Notes  on  Virg.,  App., 
note  5;  Smith's  Hist.,  56, 151.)  The  committee 
of  the  Council  of  the  Province  of  New  York, 
as  appears  from  the  records  referred  to  in  the 
case,  considered  it,  in  1772,  as  a  fact  not  re- 
quiring any  proof  ;  and  it  is  within  our  own 
50  785 


177 


SUPREME  COURT,  STATE  OK  NKW  YORK. 


1809- 


recollection,  that  the  claims  extended  over  all 
the  north  part  of  this  State,  and  have  been  ex- 
tinguished by  government. 
1  78*1  *  But  it  may,  perhaps,  be  said,  in  sun- 
port  of  the  French  grants,  that  they  were  made 
while  the  French  were  in  actual  possession  of 
the  country  by  conquest.  But  such  a  possession, 
according  to  the  law  of  nations,  gives  no  right. 
(2  Ruth.  Inst.,  461,  B,  8,  ch.  9,  sec.  7.)  No 
right  can  be  acquired  by  a  wrongful  possession, 
unless  it  be  afterwards  acquiesced  in,  or  con- 
ceded by  the  true  owner. 

Messrs.  Van  Vechten  and  Woodworth,  con- 
tra. 1.  The  defendant  claims  under  the  grant 
to  Estebe.  It  is  said,  on  the  other  side,  that  a 
resumption  of  this  grant  by  the  crown  of 
France  is  to  be  presumed.  We  contend  that 
no  act  of  re-union  ever  took  place, nor  is  there, 
in  the  case,  sufficient  evidence  to  warrant  such 
a  presumption.  The  survey  of  Mackie  is 
wholly  inconsistent  with  the  idea  that  the  grant 
had  been  resumed.  That  survey,  too,  was 
made  by  a  royal  surveyor,  who  would  not 
have  undertaken  the  survey,  had  the  grant 
been  extinguished  by  an  act  of  re-union. 
Again, the  act  of  re-union  was  to  be  made  in  a 
particular  manner,  with  the  forms  and  solem- 
nities of  a  judicial  act  ;  as  in  our  law  a  grant 
must  be  avoided  by  an  act  as  solemn  and  notor- 
ious as  the  grant  itself.  There  must  be  some 
record  of  such  a  proceeding;  but  no  record  of 
any  act  of  re-union  has  been  produced, except  of 
the  grant  to  La  Gauchetiere.  Want  of  pos- 
session by  the  grantee,  or  the  persons  claiming 
under  him,  does  not  afford  sufficient  ground 
for  the  presumption  that  the  grant  has  been 
resumed.  Immediate  and  successive  wars  in 
the  country  sufficiently  account  for  the  want 
of  possession.  The  premises  lay  on  the  fron- 
tiers, exposed  to  the  incursions  of  the  bellig- 
erent parties.  This  situation  would  afford  an 
adequate  excuse  for  not  performing  the  con- 
dition of  the  grant,  by  making  a  settlement, 
and  it  is  fair  to  presume  that  such  an  excuse 
was  received  by  the  French  government.  One 
Lafomber  went  on  the  land  in  1763,  and  per- 
sons of  the  name  of  Goude  and  Swarte  settled 
there  before  the  French  war.  La  Monte  took 
possession  in  1774,  and,  though  interrupted  by 
the  subsequent  war,  he  resumed  his  possession 
in  1784. 

179*]  *In  December,  1757,  but  three  years 
after  the  capitulation  of  Montreal,  Estebe  con- 
veyed the  tract  of  land  in  question  to  the  Bish- 
op of  Quebec,  with  a  warranty;  and  it  is  not 
probable  that  he  would  have  execute'!  such  a 
deed  to  such  a  person,  if  the  land  had  been 
resumed  by  the  crown.  These  conveyances 
were  executed  before  public  notaries,  and  were 
matters  of  record.  It  is  sufficient,  if  the  de- 
fendant, can  show  a  title  out  of  the  lessor;  but 
he  has  shown  a  title  derived  from  the 
grantee.  Montgolfier,  in  1768,  made  a  formal 
renunciation,  or  release,  in  favor  of  the  heirs  of 
the  Bishop  of  Quebec.  Mackie  claimed  as  one 
of  the  heirs,  and  was  admitted  to  be  an  heir 
by  the  release  of  Montgolfier.  From  that 
period  Mackie,  and  the  persons  under  him, 
have  claimed  the  land,  and  exercised  rights  of 
ownership  over  it.  Though  the  patent  to 
Dean  was  granted  in  1769,  there  is  no  proof 
of  any  possession  under  it. 

It  may  be  objected  that  the  lease  to  La  Monte 
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was  of  lands  in  the  seignory  of  La  Gauche- 
tiere, which  had  been  resumed;  but  this  was 
merely  a  name  of  description,  the  first  grunt 
having  been  made  to  La  Gauchetiere. 

2.  The  title  of  L'Estebe  was  protected  by 
the  capitulation  of  Montreal,  and  the  Treaty 
of  1768.  The  estates  of  the  French  inhabit- 
ants were  preserved,  and  they  had  a  right  !<> 
sell.  The  power  to  emigrate  was  limited  to- 
eighteen  months  after  the  treaty,  but  not  tin- 
power  to  sell,  which  was  unrestrained,  except 
that  the  sale  was  to  be  made  to  British  sub- 
jects. By  the  modern  law  of  nations,  individ- 
uals in  conquered  countries  are  secured  m 
their  rights  of  property.  (Vattel,  575,  1.  3,  ch. 
13,  sec.  200.)  By  the  acts  and  declaration  of 
the  British  government,  the  line  drawn  from 
the  45th  degree  of  north  latitude  was  not  to  af- 
fect the  king's  new  subjects  holding  titles  to 
lands  south  of  that  line;  and  it  was  provided  that 
actual  settlers  should  have  50  acres  of  land  for 
3  acres  improved.  By  the  Treaty  of  1763,  the 
French  king  merely  renounced  his  right  of  sov- 
ereignty over  Canada ;  the  French  who  chose 
to  remain  subjects  of  Great  Britain  retained  all 
their  rights  of  property.  Those  who  held  legal 
titles  under  the  French  government,  and  were 
entitled  to  retain  possession  *of  their  [*18O 
lands,  would  continue  to  have  a  right  to  hold 
them  to  the  same  extent  under  the  English 

government.  The  act  of  Parliament,  of  14 
eo.  III.,  ch.  33,  though  relative  to  the  Prov- 
ince of  Canada,  shows  the  sense  given  by  the 
British  government  to  the  Treaty  of  1763, 
which  was  to  secure  the  rights  of  property  to 
all  the  inhabitants  of  the  country,  who  took 
the  oath  of  allegiance  to  the  crown  of  Great 
Britain.  The  only  inquiry  of  the  new  govern- 
ment would  be,  whether  the  grants  were  valid 
at  the  time  of  the  surrender  by  France.  The 
conduct  of  Governor  Nicoll,  in  confirming  the 
Dutch  grants,  has  been  mentioned  :  but  that 
may  have  been  for  the  purpose  of  raising 
money,  and  not  because  such  confirmatory 
grants  were  absolutely  necessary.  Again,  it 
is  said,  that  the  patent  to  Dean,  connected 
with  the  treaty,  is  substantially  a  resumption 
of  the  French  grant ;  but  if  the  treaty  con- 
firmed and  vested  the  rights  under  those  grants, 
they  could  not  be  again  devested  by  any  acta 
of  the  English  colonial  government.  The  want 
of  notice  of  these  grants  cannot  be  objected, 
as  the  English  government  was  in  possession 
of  all  the  records.  Again,  it  is  not  necessary 
for  the  defendant  to  prove  that  the  conditions 
of  the  royal  grant  were  performed.  Dean  has 
no  right  to  demand  such  proof.  It  belongs 
only  to  the  crown,  or  those  invested  with  the 
royal  perogative,  to  inquire  into  the  perform- 
ance of  the  conditions  of  the  grants.  The  En- 
glish government  might  enforce  the  perform- 
ance in  any  manner  it  thought  equitable. 

8.  The  property,  at  the  time  of  the  grant  to 
Estebe,  was  within  the  boundary  of  the  Province 
of  Canada.  The  French  were  the  first  posses- 
sors of  this  country.  (Chalm.  Pol.  Annals,  80, 
82,  568,  585  ;  Smith,  43.)  In  1638  the  country 
north  of  Albany  was  called  by  the  Dutch, 
Terra  Incognita.  (Smith,  16.)  In  1674  New 
France  was  taken  by  the  English.  In  1678, 
Governor  Andross  speaks  of  the  lakes  as  the 
northern  boundary  of  New  York.  In  1668 
New  France  was  restored  by  the  English,  with- 
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out  any  specification  of  its  limits.  In  1672 
New  York  was  retaken  by  the  Dutch,  who 
claimed  the  country  ten  miles  north  of  the 
181*]  Hudson  *River.(Chalm.  Polit.  Annals, 
579.)  The  French  held  the  country  by  right 
of  prior  discovery,  and  by  right  of  conquest. 
Their  rights  were  acquiesced  in  by  the  Indians, 
and  the  limits  of  Canada,  as  fixed  by  the 
French,  were  recognized  by  the  English  in 
their  treaties.  The  Five  Nations  did  not  re- 
side within  two  hundred  miles  of  the  premises 
in  question.  If  they  had  been  driven  from 
their  lands  by  the  French,  their  surrender  and 
submission  to  the  English  could  not  transfer  ter- 
ritory of  which  they  were  dispossessed.  Besides, 
this  subjection  was  very  equivocal,  and,  at 
best,  merely  nominal.  By  the  Treaty  of  Neu- 
trality in  1686,  the  seventh  article  of  the  Treaty 
of  Ryswick,  in  1677,  the  second  article  of  the 
Treaty  of  Madrid,  in  1721,  and  the  second  ar- 
ticle of  the  Treaty  of  Seville,  in  1729,  France 
was  confirmed  in  all  her  territories  and  posses- 
sions, which  she  held,  by  discovery  or  con- 
quest, in  America.  (Chalm.  Treaties.)  The 
fort  of  Crown  Point  was  erected  by  the  French 
in  1731.  In  1732  the  Governor  and  Council  of 
the  Province  of  New  York  inquired  of  the 
Indian  commissioners,  to  whom  the  lands  at 
Crown  Point  belonged — to  the  Five  Nations, 
the  River  Indians,  or  the  French  ?  This  shows 
that  the  English  did  not  consider  themselves 
as  the  proprietors  of  this  part  of  the  country. 
In  1757  the  northern  limits  of  the  Province 
of  New  York  were  wholly  undefined.  By 
the  map  of  Evans,  published  in  1755,  the 
English  claimed  their  northern  boundary  no 
farther  than  Otter  Creek.  The  very  name 
of  Lake  Champlain  shows  its  French  origin. 
The  grant  to  Dellius  was  vacated,  with- 
out ever  having  been  carried  into  effect. 
Under  the  law  of  nations,  a  possession  ac- 
quired by  conquest,  or  first  discovery,  is  a 
rightful  possession.  The  French  exercised 
acts  of  owership  over  the  whole  country  to 
which  their  claim  extended.  They  built  forts, 
and  began  settlements.  These  were  conquered 
and  restored,  at  different  times,  and  no  precise 
line  was  drawn  between  the  English  and 
French  provinces.  The  line  of  jurisdiction 
established  in  1768,  between  Canada  and  New 
York,  incontestably  proves,  that  the  respect- 
ive limits  of  those  provinces  was  not  before 
well  ascertained.  In  establishing  the  line  at 
182*]  the  45th  degree  of  *north  latitude, 
provision  is  made  that  it  shall  not  affect  pri- 
vate rights,  acquired  under  the  French  govern- 
ment, prior  to  that  period. 

Mr.  Einott,  in  reply,  after  making  a  few  ob- 
servations, was  stopped  by  the  court. 

Per  Curiam.  This  court  cannot  take  notice 
of  any  title  to  land  not  derived  from  our  own 
government,  and  verified  by  a  patent  under 
the  great  seal  of  the  State,  or  the  Province  of 
New  York.  Whether  claimants  to  lands 
within  this  State,  founded  on  French  grants, 
might  not  have  had  an  equitable  claim  on  the 
government,  under  the  capitulation  of  Mont- 
real, in  1760,  or  the  Treaty  of  1763,  is  a  ques- 
tion with  which  this  court  has  no  concern. 
Such  a  claim  might  have  been  presented  and 
urged  to  the  government,  but  it  does  afford 
that  evidence  of  legal  title  which  can  be  re- 
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cognized  by  this  court.  We  can  look  no 
further  than  to  the  titles  derived  under  our 
own  grants.  This  has  been  the  uniform  sense 
of  our  courts,  from  the  first  establishment  of 
the  English  government  in  the  Colony  of  New 
York. 

The  claim  set  up  in  this  case,  under  the 
French  grant,  is  not  a  new  pretension.  These 
claims  were  a  subject  of  discussion  with  the 
government  before  the  American  Revolution, 
though  this,  perhaps,  is  the  first  instance  in 
which  it  has  been  attempted,  in  a  court  of  law 
to  enforce  the  claim,  in  opposition  to  a  grant 
under  the  great  seal  of  the  State.  In  the  year 
1773  the  Colonial  Assembly  published  an 
elaborate  vindication  of  the  grants  made  under 
the  seal  of  the  Province  of  New  York,  up  to 
the  Canadian  line,  "upon  the  principle  of  or- 
iginal right,  treaty  and  cession,  law  and  jus- 
tice, equity  and  policy."  They  declared  that 
the  Canadian  claims  to  land  south  of  the  45th 
degree  of  north  latitude  were  "extravagant 
and  destitute  of  all  foundation."  But  we  do 
not  think  it  necessary  to  look  into  the*  equity 
or  merits  of  the  claim.  It  is  sufficient  here 
that  it  does  not  appear  in  the  shape  of  a  legal 
title.  The  statement  published  by  the  Colonial 
Legislature  is  referred  to,  principally,  to  show 
*their  opinion,  at  the  early  day,  on  the  [*183 
question  ;  and  it  appears  that,  by  an  order  of 
the  Privy  Council  in  England,  of  the  12th 
August.  1768  (set  forth  in  the  statement),  no 
Canadian  claim  to  lands  south  of  the  45th  de- 
gree of  north  latitude  was  to  operate,  unless 
such  claim  was  consummated  and  confirmed 
by  grant,  "  under  the  seal  of  New  York." 

We  are,  therefore,  of  opinion  that  the  plaint- 
iff must  have  judgment. 

Judgment  for  the  plaintiff. 

Distinguished— 8  Cow.,  610. 

Cited  in— 10  Johns.,  24;   12  Johns.,  367  ;   6  Wend., 
671 ;  8  Barb.,  193,  277. 


CLARK  v.  BARLOW. 

Rent  —  Interest. 

Interest  is  allowable  in  an  action  of  covenant,  for  a 
certain  sum  due  for  rent,  and  payable  in  money. 


was  an  action  of  covenant  for  non- 
payment  of  rent,  and  the  only  question 
submitted  to  the  court  was,  whether  the  plaint- 
iff was  entitled  to  recover  interest  on  a  rent, 
being  a  specific  sum,  payable  in  money. 

Per  Curiam.  We  are  of  opinion  that  in  an 
action  of  covenant  brought  to  recover  a  sum 
certain,  due  for  rent,  and  payable  in  money, 
the  plaintiff  in  entitled  to  recover  the  interest. 

Cited  in—  5  Denio,  140  ;  2  Barb.,  666  ;  46  Barb.,  584  : 
2  Mason,  19  ;  40  Mich.,  7. 


FODEN  AND  SLATER 

v. 
R.  SHARP,  Impleaded  with  J.  SHARP. 

1.  Bitt  of  Exchange  Drawn  and  Payable  in 
England  —  Interest  —  Pi-otest  —  Personal  De- 
mand. 2.  Practice. 


NOTE.— Negotiable  paper—  Payable  at  particular 
place— Demand— Liability  of  maker  and  acceptor. 

The  generally  accepted  doctrine  in  the  United 
States  is  that  where  a  note  is  made  payable  at  a 
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Where  a  bill  of  exchange  is  drawn  in  England, 
and  payable  there,  the  holder  can  recover  only  5 
]>er  cent,  interest.  The  acceptor  of  the  bill  of  ex- 
I'luniRi-.  in  a  suit  against  him,  cannot  object  to  a 
protest  for  nonpayment,  that  it  does  not  state  that 
a  demand  was  made  on  him  personally ;  it  is  suf- 
ficient, if  it  Ix- stated  that  payment  was  demanded  at 
the  house  or  place  where  the  bill  was  accepted  to  be 
paid. 

A  motion  to  set  aside  a  verdict  for  irregularity, 
and  also  on  the  merits,  is  an  enumerated  motion. 

Citation—  Bay  ley,  78  o. 

MR.  SEDGWICK,  for  the  defendants,  moved 
to  set  aside  the  verdict,  taken  by  default 
in  this  cause,  for  irregularity,  and  also  on  the 
merits,  and  asked  whether  it  was  to  be  heard 
as  a  non-enumerated  motion. 

The  court  said  that  it  must  come  on  to  be 
heard  as  an  enumerated  motion. 
1 84*]  *It  appeared  that  the  declaration  con- 
tained several  counts,  for  goods  sold  and  de- 
livered, and  on  a  bill  of  exchange,  drawn  by 
the  plaintiffs  at  Manchester,  in  England  (pay- 
able to  themselves,  or  order),  on  the  defend- 
ants, and  accepted  by  them,  to  be  paid  at  a 
mercantile  house  in  London.  John  Sharp,  one 
of  the  defendants,  and  partner  of  Robert 
Sharp,  the  other  defendant,  was  in  England, 
and  accepted  the  bill  there,  and  a  demand  of 
payment  was  made  here  on  Robert  Sharp,  who 
alleged  that  he  did  not  know  on  what  account 
the  bill  was  drawn,  nor  did  it  appear  that  the 
bill  had  ever  been  presented  to  the  defendants 
at  the  house  in  London,  where  it  was  made 
payable,  and  that  the  first  knowledge  he  had 
of  the  bill,  was  an  application  here  for  the 
payment  of  it. 

On  taking  the  inquest  in  the  cause,  the  only 
evidence  offered  to  the  jury  was  the  bill  of  ex- 
change, and  a  protest  made  in  London  for 
nonpayment.  The  protest  stated  that  the  de- 
mand of  payment  was  made  of  a  clerk  of  the 
house  where  the  bill  was  payable,  according 
to  the  acceptance  ;  but  did  not  mention  that 
any  demand  had  been  made  of  the  defendants. 
The  jury,  in  assessing  the  damages,  allowed 
interest  at  the  rate  of  7  per  cent. 

Mr.  Hanson  for  the  plaintiff. 

Per  Curiam.  The  holder  of  a  bill  of  ex- 
change need-  not  show  a  demand  of  payment  of 
the  acceptor,  any  more  than  of  the  maker  of  a 
note.  It  is  the  business  of  the  acceptor  to 
show  that  he  was  ready  at  the  day  and  place 
appointed,  but  that  no  one  came  to  receive  the 
money,  and  that  he  was  always  ready  after- 
wards to  pay.  In  Smith  v.  Ddafontaint 
(Bayley,  78,  note  a)  it  was  so  decided.  The 
bill  having  been  drawn  in  England,  and  made 
payable  there,  the  plaintiffs  were  entiled  to  5 
per  cent,  interest  only.  A  sum  must,  there- 
fore, be  deducted  from  the  verdict,  equal  to 
the  difference  between  5  and  7  per  cent,  in- 
terest. The  residue  of  the  motion  must  be  de- 
nied, and  the  plaintiffs  are  to  pay  the  costs  of 
the  application. 


Cited  in— 17  Johns.,  249 ;  15  N.  Y.,  92;  7  Barb.,  666; 
10  How.  Pr.,  9;  11  Wheat.,  175:  1  Peters,  617;  13 
Peters,  147 ;  2  Wood.  &  M.,  84 ;  100  U.  S.,  712. 


*FLACK  AND  FLACK        [*  1 85 

v. 
EAGER  ET  AL.,  Bail.  &c. 

Bail-bond — Exception —  Waiver — Notice. 

Where  bail  was  put  in.  and  the  plaintiff  entered 
an  exception  on  the  bail-piece,  and  afterwards  pro- 
ceeded in  the  cause,  without  any  justification  of 
bail,  or  new  bail,  and  obtained  a  judgment,  it  was 
held  to  amount  to  a  waiver  of  bail,  and  that  he 
could  not  proceed  against  the  bail,  to  whom  he  had 
excepted.  No  formal  notice  of  a  waiver  of  bail  is 
necessary. 

Citation— 4  Burr..  2107. 

MR.  GOLD,  in  behalf  of  the  defendants  in 
this  cause,  moved  that  the  proceedings 
in  the  cause  should  be  set  aside,  and  an  exon- 
eretur  entered  on  the  bail-piece,  in  the  original 
cause. 

The  defendants  were  sued  as  bail  to  the 
sheriff  in  an  action  brought  by  the  plaintiffs 
against  one  Denniston.  They  became  special 
bail  in  the  cause,  and  the  bail-piece  was  filed 
in  the  clerk's  office  on  the  30th  November, 
1807.  An  exception  was  entered  on  the  bail- 
piece  without  date,  notice  of  which  was  given 
on  the  9th  December,  1807.  A  declaration  was 
filed,  de  bene  esse,  in  the  same  suit,  on  the  8th 
January,  1808,  and  a  rule  to  plead  entered. 
The  defendants  did  not  attempt  to  justify,  nor 
was  any  other  bail  substituted  in  the  cause. 
On  the  5th  July,  1808,  a  default  was  entered, 
on  which  an  interlocutory  judgment  was  en- 
tered, on  the  5th  August,  1808.  A  final  judg- 
ment was  obtained,  and  the  same  signed  and 
docketed,  on  the  2d  September,  1808.  To  re- 
|  cover  the  amount  of  this  judgment,  the  pre- 
sent suit  was  brought  against  the  defendants, 
as  the  bail  of  Denniston,  who  had  become  in- 
solvent, and  was  in  prison  in  Philadelphia. 
It  appeared  that  the  exception  entered  on  the 
bail-piece  had  never  been  erased,  nor  had  any 
notice  been  given  to  the  defendants  that  it  had 
been  waived  by  the  plaintiffs.  Humphrey  v. 
Leite  (4  Burr..  2107)  was  cited. 

Mr.  Henry  for  the  plaintiffs. 

Per  Curiam.  The  defendants  were  entitled 
to  make  this  application  at  anytime  ;  and  they 
have  applied,  as  soon  as  they  were  called  on, 
as  bail.  The  case  of  Humphrey  v.  Leite  (4 
Burr.,  2107)  is  in  point.  There  has  been  a 
waiver  of  bail  in  this  case,  and  no  formal  no- 
tice of  the  waiver  was  necessary.  The  motion 
must  be  granted,  with  costs. 

Rule  granted. 

Cited  In— 2  Cow.,  514;  9  Wend.,  478;  20  Wend.,  608 
39  Barb.,  347 ;  26  How.  Pr.,  411. 


particular  place,  or  a  bill  is  accepted  in  the  same 
manner,  it  is  not  necessary,  in  an  action  against  the 
maker  or  acceptor,  to  allege  or  prove  demand  of 
payment  at  such  place  when  the  bill  or  note  be- 
came due.  Caldwell  v.  Cassidy,  8  Cow.,  271 ;  Hills  v. 
Place.  48  N.  Y..  520;  Wallace  v.  McConnell,  13  Pet., 
136;  Cox  v.  National  Bank,  100  U.  S.,  714 ;  Yeaten  v. 
Berney.62111..  61;  Huggles  v.  Patten.  8  Mass..  480; 
Sc-oharie  Co.  Nat.  Bank  v.  Bevard,  51  la.,  258; 
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McCullough  v.  Cook,  34  Ind.,  334 ;  Hill  v.  Allen,  37 
Ind.,  541 ;  Armistead  v.  Armistead,  10  Leigh,  525; 
Blair  v.  Bank  of  Tenn.,  11  Humph.,  84. 

As  to  the  English  rule,  see  Row  v.  Young,  2  Brod. 
&  Bing..  1(55,  Bligh,  391;  Sanderson  v.  Bower,  14 
East,  500:  Emblem  v.  Dartnell,  12  M.  &  W.,  830; 
Fayle  v.  Bird,  6  B.  &  C.,531. 

As  to  law  of  place,  see  Lodge  v.  'Phelps,  1  Johns. 
Cas.,  139,  note. 
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GENET  v.  MITCHELL. 
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186*]      *GENET  v.  MITCHELL. 

Libel — Lapse  of  Time — Special  Jury. 

Where  the  subject  matter  of  a  libel  related  to  a 
remote  transaction,  and  though  concerning1  the  con- 
duct of  a  foreign  minister  resident  here,  but  who 
had  long  been  superseded,  a  struck  jury  was  not 
allowed. 

MR.  RUSSELL,  in  behalf  of  the  plaintiff, 
moved  for  a  struck  jury  in  this  cause. 
It  was  an  action  for  a  libel,  and  the  publica- 
tion related  to  the  conduct  of  the  plaintiff 
while  he  was  a  minister  of  the  French  Repub- 
lic to  the  United  States. 
Mr.  Van  Schaick,  contra. 

Per  Curiam.  The  case  does  not  come  with- 
in the  scope  of  those  cases  in  which  special 
juries  have  been  allowed,  where  official  char- 
acters were  libeled.  Though  question  of  law 
may  be  involved,  yet  they  can  no  more  be  de- 
cided by  a  special  than  by  a  common  jury. 
The  subject  matter  of  the  libel,  in  this  case, 
is  a  remote  transaction,  having  taken  place  fif- 
teen years  ago,  and  the  cause  does  not  appear 
to  be  of  that  "importance"  as  to  require  the 
extension  of  the  rules  that  have  been  estab- 
lished relative  to  struck  juries. 

Rule  refused. 


JACKSON,  ex  dem.  CARR,  ».  GREEN. 

Ejectment — Mortgage — Notice. 

Where  a  lease  was  assigned,  and  a  bond  executed 
at  the  same  time,  which  stated  that  the  assignment 
was  made  to  secure  a  debt  due  to  the  assignee,  and 
an  agreement  to  re-assign  the  lease  and  premises, 
on  payment  of  the  money  with  interest,  it  was  held 
to  be  a  mortgage,  and  that  the  mortgagor  was  en- 
titled to  a  notice  to  quit,  before  bringing  an  action 
of  ejectment  against  him. 

Citation— 2  Johns.,  75. 

THIS  was  an  action  of  ejectment  for  land  in 
the  town  of  Berlin,  in  the  County  of  Rens- 
selaer.    The  cause  was  tried  before  Mr.  Justice 
Yates,  at  the  Rensselaer  Circuit,  in  October 
last. 
The  plaintiff  produced  and  proved  a  lease 


of  the  premises  from  Stephen  Van  Rensselaer 
to  Josiah  Godfrey,  dated  the  29th  December, 
1790,  for  the  term  of  sixty  years.  An  assign- 
ment was  indorsed  on  the  lease  from  Godfrey 
to  Increase  Green,  dated  the  6th  April,  1805. 
Another  assignment  was  also  indorsed,  of  the 
same  date,  from  Increase  Green  to  the  de- 
fendant ;  and  an  assignment,  dated  the  8m 
April,  1805,  from  the  defendant,  of  the  lease, 
and  all  his  interest  in  the  premises,  to  Carr, 
the  lessor  The  defendant  was  proved  to  be 
in  possession  of  the  premises. 

*A  bond  from  the  lessor  of  the  plaint-  [*  1 8  7 
iff  to  the  defendant  was  proved  and  read  in 
evidence,  dated  the  8th  April,  1805,  to  which 
there  was  a  condition,  reciting  the  assignment 
of  the  lease  from  the  defendant  to  the  lessor, 
for  securing  the  payment  of  $500.  one  half  on 
the  1st  day  of  February  following,  and  the 
other  half  on  the  1st  February,  1807,  with  in- 
terest ;  and  that,  if  the  defendant  should  pay 
the  money  at  the  times  specified,  and  the  les- 
sor should  lawfully  transfer  the  lease  and 
premises  back  to  the  defendant,  then  the  bond 
was  to  be  void,  &c.  It  was  contended  that  the 
assignment  and  bond  was  a  conveyance  in  the 
nature  of  a  mortgage,  and  that  the  defendant 
was  entitled  to  six  months  notice  to  quit,  be- 
fore bringing  the  action  ;  and  the  defendant 
moved  for  a  nonsuit.  But,  by  direction  of  the 
judge  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  the  ques- 
tion whether  the  defendant  was  entitled  to  a 
notice  to  quit. 

Mr.  Van  Vechten  for  the  plaintiff . 

Mr.  Foot,  contra. 

Per  Curiam.  The  assignment  is,  of  itself, 
absolute,  in  form ;  but  from  the  bond  which 
accompanies  it,  it  appears  to  have  been  made 
by  way  of  mortgage,  and  can  have  no  greater 
or  other  effect  than  a  mortgage.  It  is,  there- 
fore, within  the  case  of  Jackson,  ex  dem.  Sen- 
ton  v.  Lauffhead(2  Johns.,  75),  and  the  defend- 
ant is  entitled  to  a  notice  to  quit.  The  ver- 
dict must  be  set  aside,  and  a  nonsuit  en- 
tered. 

Judgment  of  nonsuit. 

Cited  in— 7  Cow.,  750 ;  13  Wend.,  488 ;  65  N.  Y.,  51 ; 
47  Barb.,  228. 


NOTE.— Public  officer — Libel — Struck  jury . 
See  Spencer  v.  Sampson.  1  Cai.,  497,  and  note. 

NOTE. — Mortgage —  What  constitutes. 

A  deed  absolute  on  its  face  may  be  made  to  operate 
os  o  mortgage  by  a  separate  instrument  of  defeas- 
ance of  the  same  date,  executed  at  the  same  time 
between  the  same  parties.  Bayley  v.  Bailey,  5  Gray. 
505 ;  Shaw  v.  Erskine,  43  Me.,  371 ;  Warren  v.  Lewis, 
53  Me.,  463 ;  Knowlton  v.  Walker,  13  Wis.,  264;  Wil- 
son v.  Shoenberger,  31  Pa.  St.,  295 :  Houser  v.  La- 
mont,  55  Pa.  St.,  311 ;  Clark  v.  Henry,  2  Cow.,  324; 
Brown  v.  Dean,  3  Wend.,  208. 

The  deed  of  defeasance  need  not  be  of  the  same  date 
as  the  absolute  deed  in  order  to  create  a  mortgage 
of  it.  It  is  sufficient  if  they  are  both  delivered  at 
the  same  time.  Newhall  v.  Burt,  7  Pick.,  156 ;  Har- 
rison v. Phillips'  Academy,  12  Mass. ,456;  see,  how- 
ever, Bennock  v.  Whipple,  13  Me.,  346. 

If  a  deed  he  absolute  in  the  first  instance,  and  a  de- 
feasance be  executed  subsequently,  it  will  relate  back 
to  the  date  of  the  principal  deed,  and  so  connect  it- 
self with  it  as  to  render  it  a  mortgage  in  effect. 
Scott  v.  Henry,  13  Ark.,  112. 

See,  generally,  Tibean  v.  Tibean,  22  Mo.,  70 ; 
Lodge  v.  Turman,  24  Cal.,  385 ;  Mclaughlin  v.  Shep- 
herd. 32  Me.,  143 ;  Lundv.  Lund,l  N.H.,39;  James 
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v.  Johnson,  6  Johns.  Ch.,  417  (see  2  Cow.,  246);  Stew- 
art v.  Hutchins,  13  Wend.,  485;  Mclntier  v.  Shaw, 
6  Allen,  83;  Clark  v.  Condit,  18  N.  *J.,  Eg.,  358; 
Nugent  v.  Riley.  1  Met.,  117 ;  Woodward  v.  Pickett, 
8  Gray,  617  ;  Rich  v.  Doane,  35  Vt.,  125 ;  Snyder  v. 
Griswold,  37  111.,  216. 

Where  land  is  convened  absolutely,  and  the  grantee 

J  by  a  separate  instrument  covenants  to  reconvey  to  the 

j  grantor  on  his  paying  a  certain  sum  of  money,  the 

i  transaction  amounts  only  to  a  mortgage.     Peter- 

i  son  v.  Clark,  15  Johns.,  205;  Preschbaker  v.  Feaman, 

;  32  111.,  475;  Crassen  v.  Swoveland,  22  Ind.,  427 ;  Mills 

j  v.  Darling,  43  Me.,  565 ;  Platto  v.  Roe,  14  Wis.,  453 ; 

!  Marshall  v.  Stewart,   17    Ohio,  356 ;    Caruthers   v. 

i  Hunt,  18  la.,  576 ;  Stoever  v.  Stoever,  9  S.  &  R.,  434. 

So  held  when  no  collateral  personal  security  was 

given  for  the  payment  of  the  sum  of  money.    Rice 

v.  Rice,  4  Pick.,~349.    But  see  Bodwell  v.  Webster, 

!  13  Pick.,  411 ;  Flagg  v.  Mann,  14  Pick.,  467. 

I     As  a  general  rule  an  absolute  conveyance  made 

'•  upon  an  application  for  a  loan  of  money,  and  an 

1  agreement  to  reconvey  upon  payment  of  the  money 

!  loaned,    will   constitute   a  mortgage.    Holmes  v. 

:  Grant,  8  Paige,  243 ;  Parmelee  v.  Lawrence,  44  111., 

405;  Kellum  v.  Smith,  33  Pa.  St.,  158. 

Compare  Ellis  v.  Paige,  1  Pick.,  49,  on  subject  of 
:  notice  to  quit  in  case  of  tenant  at  will. 
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188*J       *HOYT  c.  PETERSON. 

Judflinent  in  Justice's   Court — Certiorari — Ca. 
Sa. — Practice. 

Where  a  judgment  was  obtalnod  in  the  Justices' 
Court,  in  New  York,  on  which  a  certtorari  was 
brought  to  this  court,  and  the  defendant,  being 
taken  on  a  ca.  so.,  in  the  court  below,  paid  the 
money  into  that  court,  and  was  dJMhanred,  and 
afterwards  the  judgment  below  being  allirmed  in 
this  court,  the  attorney  of  the  defendant  in  error 
issued  a  ca.  .so.  on  the  judgment  in  this  court  against 
the  plaintiff  in  error,  for  the  amount  of  damages 
and  costs  recovered  in  the  court  below,  and  the 
costs  of  error,  which  were  paid  to  the  sheriff ;  this 
court  ordered  the  money  to  be  refunded,  with  costs 
to  be  paid  by  the  attorney,  and  a  satisfaction  to  be 
indorsed  on  the  ca.  sa. 

ON  the  5th  September,  1807,  the  defendant 
in  error  recovered  against  the  plaintiff  in 
error,  as  surviving  partner  of  Hoyt  &  Tom,  a 
judgment  in  the  Justices'  Court  in  New  York, 
for  $213,  and  which  was  removed  to  this  court 
by  certiorari.  On  the  9th  of  September,  the 
plaintiff  in  error  was  taken  on  a  ca.  sa.  issued 
out  of  the  Justices'  Court,  and,  being  in  cus- 
tody, he  obtained  a  certiorari,  returnable  in 
this  court  in  November,  1807,  and  thereupon 
moved  the  court  below  to  be  discharged  from 
the  execution,  but  the  court  refused  to  dis- 
charge him  ;  on  which  he  paid  the  amount  of 
the  execution  to  the  clerk  of  the  court  below, 
and  took  his  receipt  for  the  same.  This  was 
done  by  the  direction  of  the  court,  and  on  pay- 
ment of  the  money  he  was  discharged.  There 
were  three  other  causes  in  the  same  situation, 
in  all  of  which  writs  of  certiorari  were  brought 
to  this  court,  and  the  judgments  below  af- 
firmed. (3  Johns.  Rep.,  518.)  In  December 
last,  executions  were  issued  against  the  plaint- 
iff in  error,  on  the  judgments  of  affirmance  in 
this  court,  not  only  for  the  costs  in  error,  but 
for  the  amount  of  damages  and  costs  recovered 
in  the  court  below,  the  whole  of  which  was 
paid  to  the  sheriff  by  the  plaintiff  in  error,  with 
the  poundage. 

Mr.  Hanson  now  moved  for  a  rule,  that  the 
moneys  levied  on  the  executions,  in  each  of 
the  causes,  except  the  costs  taxed  in  error,  be 
refunded  to  the  plaintiff  in  error,  by  the  sher- 
iff, with  the  poundage  paid,  and  in  case  the 
same  should  have  been  paid  over  to  the  attor- 
ney of  the  defendants  below,  that  then  the  at- 
torney should  refund  the  same,  and  pay  the 
costs  of  this  application,  and  that  satisfaction 
be  indorsed  on  the  executions. 

Mr.  Ostrander  for  the  defendant  in  error. 

Per  Cvriarn.  Take  your  rule,  with  costs, 
which  must  be  paid  by  the  attorney,  and  let 
satisfaction  be  indorsed  on  the  execution. 

Rule  granted. 


189*]  *CAVERLY 

v. 
NICHOLS  AND  BROWN. 

Debt  on  Bond — Judgment — Penalty — Execution 
— Amrignment  of  Breaches — Damages. 

In  an  action  of  debt  on  a  bond,  conditioned  to  pro- 
cure a  conveyance  for  land,  the  defendant  pleaded 
the  general  issue,  and  also  that  he  had  performed 
the  condition,  &c.  The  plaintiff  replied  generally, 
that  the  defendant  had  not  performed.  &c.,  and  the 
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jury  found  a  verdict  fort  lie  plaintiff  with  six  cents 
damages  and  costs,  on  which  the  plaintiff  ent«-n-il 
up  a  judgment,  and  issued  an  execution  for  the 
penalty  in  the  bond.  The  court,  on  motion,  ordered 
the  execution  to  be  set  aside,  with  costs.  The 
plaintiff  ought  to  have  assigned  breaches,  on  which 
the  Jury  ought  to  have  assessed  damages. 

THIS  was  an  action  of  debt  on  a  bond,  con- 
ditioned that  if  the  defendants  should, 
within  12  months,  procure  a  patent  or  other 
conveyance,  sufficient  to  enable  the  plaintiffs 
to  sell,  in  fee-simple,  a  certain  parcel  of  land 
in  Canada,  then  the  obligation  was  to  be  void, 
otherwise  to  remain  in  full  force.  The  declara- 
tion was  in  the  usual  form,  and  the  defend- 
ants pleaded  first,  the  general  issue  ;  second, 
that  they  well  and  truly  kept  and  performed 
all  the  covenants,  articles,  &c.,  contained  in 
the  condition  of  the  bond,  &c.,  and  concluded 
with  a  verification.  The  plaintiff  replied, 
generally,  that  the  defendants  had  not  kept 
and  performed  all  the  covenants,  articles,  &c. , 
contained  in  the  conditions  of  the  said  bond. 
On  this  issue,  the  cause  was  tried  at  the 
Ulster  Circuit,  in  June,  1806,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  six  cents 
damages  and  six  cents  costs.  The  plaintiff 
entered  up  judgment  on  the  verdict,  and  in 
January  last  took  out  a  ca.  sa.  against  the  de- 
fendants for  $400  of  debt,  being  the  penalty  of 
the  bond,  and  $89.50  for  damages  and  costs. 

Mr.  Fisk,  for  the  defendants,  now  moved  to 
set  aside  the  execution,  and  that  all  further 
proceedings  on  the  judgment  should  be  stayed, 
on  the  defendants'  paying  to  the  plaintiff  the 
amount  of  the  verdict.  He  contended  that  the 
plaintiff,  by  the  act  (Laws  of  N.  Y.,  Vol.  L, 
p.  349  ;  1  R.  L.,  518,  2  Rev.  Stat.,  378),  was 
bound  to  assign  the  breaches,  and  that  the 
jury  are  to  assess  the  damages  thereon.  The 
judgment  for  the  penalty  is  merely  a  security, 
and  the  plaintiff  is  entitled  to  issue  an  execu- 
tion for  the  damages  only,  which  have  been 
assessed  by  a  jury. 

Mr.  Eirwtt,  contra,  admitted  that  the  repli 
cation  was  bad  ;  but  that  the  application 
should  have  been  to  set  aside  all  the  proceed- 
ings, for  want  of  an  assignment  of  breaches, 
not  merely  to  set  aside  an  execution  which,  on 
the  face  of  it,  was  regular. 

*Per  Curiam.  The  execution  is  for  the[*  1  DO 
whole  penalty,  which  is  certainly  irregular. 
It  must  be  set  aside  with  costs. 

Rule  granted. ' 


BAKER  ET  AL.  v.  PHILIPS. 

Pledges  of  Prosecution — Practice. 

Pledges  of  prosecution  to  a  declaration  are  mere 
form,  and  may  be  inserted  any  time  before  judg- 
ment. 

Citation— Barnes,  163. 

HRHERE  was  a  special  demurrer  to  the 
J-  declaration  in  this  cause  for  want  of  the 
pledges  of  prosecution. 

Mr.  Russel,  for  the  plaintiffs,  cited  8  Term 
Rep.,  157  ;  7  Term  Rep.,  576. 

Mr.  Henry  for  the  defendant. 

L— Fide  Allen  v.  Watson,  16  Johns.  Rep.,  209. 
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Per  Curiam.  The  pledges  of  prosecution 
are  mere  matter  of  form,  and  may  be  entered 
.any  time  before  judgment.  (Barnes,  163.) 
The  plaintiffs  must  have  judgment. 

Judgment  far  the  plaintiffs. 


RUDD  AND  EVERETT,  Executors  of  CABLE, 

v. 
LONG. 

JZcecutors   and    Administrators  —  Judgment  — 
Non  Pros — Costs. 

Executors  and  administrators  must  pay  costs  on  a 
.judgment  of  ww  pros. 

Citations— 3  Burr.,  1584-1586 ;  Tidd's  K.  B.  Prac., 
;898 ;  6  T.  K.,  654. 

A  JUDGMENT  of  nonpros  having  been  en- 
tered against  the  plaintiffs  in  this  cause, 
it  was  submitted  to  the  court  whether,  as  exe- 
cutors, they  were  bound  to  pay  costs. 

Per  Curiam.  It  is  well  settled,  that  an  exe- 
cutor or  administrator  must  pay  costs  on  a 
judgment  of  non  pros.  (3  Burr.,  1584-1586  ; 
Tidd's  K.  B.  Prac.,  898  ;  6  Term  Rep.,  654.) 
It  is  the  default  of  the  plaintiffs,  and  they 
ought  not  to  be  exempted,  in  such  a  case, 
from  the  payment  of  costs. 

Cited  In— 16  Johns. ,  148  ;  4  Cow.,  55&;  3  Hill,  445. 
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*BAKER 

v. 

THE    JUDGES    OF    ULSTER    COMMON 
PLEAS. 


Insolvency — Discharge — Judgment — Ca.     Sa. — 
Audita  Querela. 

Where  the  defendant,  in  a  suit  in  the  Common 
Pleas,  obtained  his  discharge  under  the  Insolvent 
Act,  on  the  same  day  that  a  judgment  was  rendered 
^against  him  in  that  court,  and  being  brought  up  on 
a  ca.  sa.,  the  court  discharged  him,  on  motion,  this 
•court  held  the  proceeding  to  be  regular. 

A  party  entitled  to  relief  by  an  audtta  qiierela,  may 
be  relieved  on  motion. 

Citations— 2  Cai.,  380 ;  1  Johns.  Cas.,  133. 

MR.  SUDAM  moved  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue 
to  compel  the  judges  and  justices  of  the  Court 
•of  Common  Pleas  of  Ulster  ^County  to  vacate 
=a  rule  granted  by  them  for  discharging  one 
Daniel  Ketch um,  Jun.,  from  a  ca.  sa.,  on  the 
groxmd  that  he  had  been  discharged  under  the 
JOHNS.  REP.,  4. 


Insolvent  Act  on  the  same  day  that  judgment 
was  entered  against  him. 

Per  Curiam.  As  the  judgment  was  con- 
temporaneous with  the  discharge  under  the 
Insolvent  Act,  the  defendant  had  no  oppor- 
tunity to  plead  his  discharge.  (2  Caines,  380  ; 
1  Johns.  Cases,  183.)  He  might  have  sought 
relief  by  an  andita  querela  ;  but  it  is  usual  to 
grant  the  same  relief  on  motion,  and  the  rule 
of  the  court  below  was  properly  granted.  The 
motion  must  be  denied. 

Rule  refused. 

Distinguished— 5  Rob.,  647. 

Cited  in— 1  Cow.,  165;  1  Barb.  Ch.,  349;  3  Barb., 
446 ;  21  Barb..  433 ;  34  Barb.,  517 :  22  How.  Pr.,  132 ; 
5  Abb.  Pr.,  327 ;  15  Abb.,  200;  1  Wheel.,  321 ;  1  Abb. 
U.S.,  306;  9  Allen,  573. 


Application  for  Admission  to  Bar — Certificate 
of  Clerkship. 

Attorney's  certificate  of  clerkship. 

ON  the  application  of  A.  B.  to  be  admitted 
as  an  attorney  of  this  court,  a  certificate  of 
C.  D.,  one  of  the  attorneys  of  this  court,  was 
produced,  which  stated  that  A.  B.  had  studied 
in  his  office  (which  was  in  a  different  place 
from  that  in  which  the  attorney  himself  re- 
sided), under  his  direction  and  advice,  and  as 
his  clerk. 

KENT,  Ch.  J.,  said  that  the  certificate  was 
not  sufficient  ;  that  the  clerk  must  be  in 
the  office  under  the  personal  direction  of 
the  attorney  himself  ;  and  that  the  establish- 
ment of  different  offices,  in  different  towns 
and  counties,  by  the  same  attorney,  was  an 
evasion  of  the  law,  and  an  imposition  on  the 
court. 


GENERAL  RULES. 

FRIDAY,  February  17,  1809. 

ORDERED,  that  so  much  of  the  rule  of 
November  Term,  1803,  as  provides  that 
persons  who  have  been  admitted  to  the  degree 
of  counselor  at  law  in  any  other  of  the  United 
States,  and  practiced  as  such  for  four  years, 
in  such  State,  shall  be  admitted  as  counsel  in 
this  State,  be  annulled. 

SATURDAY,  February  18,  1809. 

ORDERED,  that  motions  in  arrest  of  judg- 
ment be  hereafter  brought  on,  as  belong- 
ing to  the  class  of  enumerated  motions,  and 
that  they  be  entitled  to  a  preference  to  other 
causes  on  the  calendar. 
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CASES   ARGUED   AND   DETERMINED 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  JNEW  YORK, 

IN 
MAY  TERM,  IN  THE  THIRTY-THIRD  YEAR  OF  OUR  INDEPENDENCE. 


COLE,  qui  tarn,  &c.,  v.  Smith. 

Qui    Tarn — Gambling — Farm   of  Declaration. 

Where  an  action,  qui  tarn,  &c.,  is  brought  by  a 
common  informer,  for  treble  damages,  under  the 
second  section  of  the  Act,  "  to  prevent  excessive 
and  deceitful  gambling,"  a  declaration  in  axs/ump- 
sit  for  so  much  money  had  and  received  to  the  use 
of  the  plaintiff,  is  not  sufficient.  That  form  of  de- 
claring is  given  to  the  losing  party  only. 

The  statute  gives  no  form  of  declaring  where  a 
common  informer  is  plaintiff ;  and  in  an  action 
founded  on  a  statute,  the  plaintiff  must  state 
specially  the  cause  of  action  arising  under  the 
statute. 

Citation.— 4  Burr.,  3018 ;  Stat.  9  Anne,  ch.  14,  sec.  2. 

HRHE  declaration  in  this  case  was  as  follows : 
J.  "City  and  County  of  New  York,  ss: 
Jonathan  Cole,  plaintiff  in  this  suit,  who  sues 
as  well,  &c.,  complains  against  Edward  A. 
Smith,  being  in  custody,  &c.  For  that  where- 
as, the  said  defendant,  on  the  first  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight 
and  four,  at  the  city  of  New  York,  at  the  first 
ward  of  the  said  city,  and  within  the  county 
aforesaid,  became,  and  was  indebted  to  the 
said  plaintiff,  in  a  large  sum  of  money,  to  be 
paid  upon  request,  to  wit,  in  the  sum  of  five 
hundred  dollars,  lawful  money  of  the  United 
States  of  America,  for  money,  by  the  said  de- 
fendant, before  that  time  had  and  received  to 
194*]  the  use  of  the  *said  plaintiff,  whereby, 
and  by  reason  whereof,  and  of  the  said  sum 
of  money  being  still  due  and  unpaid,  an  ac- 
tion hath  accrued  to  the  said  plaintiff,  to  de- 
mand and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  money  above  demanded;  yet 
the  said  defendant,  although  often  requested, 
hath  not  paid  the  said  sum  of  five  hundred 
dollars,  above  demanded,  or  any  part  thereof, 
to  the  said  plaintiff,  but  he,  to  do  the  like, 
hath  hitherto  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  plaintiff,  of 
five  hundred  dollars,  and  thereof  he  brings 
suit,"  &c.  Plea,  the  general  issue. 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  8th  April,  1807,  before  Mr.  Jus- 
tice Tompkins.  At  the  trial,  the  plaintiff's 
counsel  stated  that  the  suit  was  brought  to  re- 
cover the  sum  of  five  hundred  dollars  under 
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the  second  section  of  the  Act,  entitled  "An 
Act  to  prevent  excessive  and  deceitful  gam- 
ing" (Rev.  Laws  of  N.  Y.,  Vol.  I.,  p.  231, 
sess.  24,  ch.  46,  1.  R.  L.,  152),  which  section  is. 
as  follows:  "  And  be  it  further  enacted,  that 
every  person  who  shall,  at  any  time  or  sitting, 
by  playing  q,t  any  game,  or  by  betting  on  the 
side  or  hands  of  such  who  do  play  at  any  game, 
lose  to  any  one  or  more  persons  so  playing  or 
betting,  in  the  whole,  the  sum  of  twenty-five 
dollars,  in  money  or  in  any  other  thing  to 
such  amount,  and  shall  pay  or  deliver  the 
same,  or  any  part  thereof,  it  shall  be  lawful 
for  such  person  within  three  months  next 
thereafter,  to  sue  for  and  recover  the  money 
or  value  of  the  things  so  lost  and  paid  or  de- 
livered, or  any  part  thereof,  from  the  winner, 
with  costs  of  suit,  by  action  of  debt  founded 
on  this  act,  in  any  court  of  record  having  cog- 
nizance of  the  same,  in  which  action  it  shall 
be  sufficient  for  the  plaintiff  to  allege  in  his 
declaration  that  the  defendant  is  indebted  to 
the  plaintiff  in  the  moneys  so  lost  and  paid, 
or  in  the  amount  of  the  value  of  the  things  so 
lost  and  delivered,  for  so  much  money  had 
and  received  by  such  defendant  to  the  plaint- 
iff's use,  without  setting  forth  the  special  mat- 
ter ;  and  in  case  the  person  who  shall  lose  such 
money,  or  other  thing  as  aforesaid,  shall  not 
within  the  time  aforesaid,  bonafide,  and  with- 
out collusion,  sue  and  prosecute  with  effect 
*forthe  money  or  other  things  so  by  [*1O3 
him  lost  and  paid,  or  delivered,  if  shall  be 
lawful  for  any  person,  by  any  such  action,  to 
sue  for  and  recover  the  same,  and  treble  the 
amount  or  value  thereof,  with  costs  of  suit 
against  such  winner,  the  one  moiety  of  such 
forfeiture,  when  recovered,  to  be  paid  to  the 
overseers  of  the  poor  of  the  city  or  town  in 
which  such  offense  shall  be  committed,  and 
the  other  moiety  to  the  person  who  will  sue 
for  the  same."  (1  Rev.  Stat.,  662.) 

It  appeared  that  different  sums  of  money 
had  been  won  at  play,  between  the  fifteenth 
day  of  May,  one  thousand  eight  hundred  and 
three,  and  the  twelfth  day  of  February,  one 
thousand  eight  hundred  and  four,  by  the  de- 
fendant, of  one  F.  A.,  who  was  called  as  a, 
witness,  and  testified  that,  at  different  time* 
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between  the  fifteenth  day  of  May,  1803,  and 
the  twelfth  dav  of  February,  1804,  the  witness 
lost  with  the  defendant,  at  gaming  five  sums 
of  money,  each  sum  amounting  to  at  least 
twenty-five  dollars,  but  that  he  could  not 
specify  what  particular  sum  he  lost  at  any 
one  time.  He  was,  however,  sure  that  the 
sums  so  lost  at  each  of  those  five  times  ex- 
ceeded twenty-five  dollars.  The  present  suit 
was  not  brought  until  the  twelfth  day  of  May, 
1804. 

The  counsel  for  the  defendant  objected, 
that  the  plaintiff  could  not  recover  : 

1st.  Because  the  evidence  did  not  support 
the  declaration,  as  no  recovery  could  be  had 
in  this  action,  except  for  money  lost  at  play 
by  the  plaintiff  Cole. 

2.  Because  no  particular  sum  was  specified 
at  any  particular  losing  ;  and 

3.  If  a  recovery  could  be  had,  it  could  only 
be  for  treble  the  amount  of  a  particular  sum 
lost  at  one  time  or  sitting. 

The  judge  overruled  the  objections,  and  a 
verdict  was  taken  for  the  plaintiff  for  $375,  in 
order  to  have  the  opinion  of  the  court  on  the 
points  above  stated. 

196*]  *Mr.  R.  Riker,  for  the  defendant, 
now  moved  to  set  aside  the  verdict,  and  that  a 
nonsuit  should  be  entered.  He  contended 
that  the  plaintiff  could  not  recover  on  the  dec- 
laration. The  statute  enables  a  person  who 
loses  $25  or  upwards  at  gaming,  to  recover  it 
back  by  an  action  of  indebitatus  assumpsit,  for 
so  much  money  had  and  received  to  his  use. 
It  then  provides,  that  if  the  party  does  not 
bring  his  action  within  three  months,  that 
then  any  other  person,  as  a  common  informer, 
may  sue  for  and  recover  the  same,  and  treble 
the  amount.  Where  the  party  himself  brings 
the  action,  the  defendant  may  know  the  cause 
for  which  it  is  brought ;  but  where  an  action 
of  assumpsit,  in  the  common  form,  is  brought 
by  a  stranger,  it  is  impossible  that  the  defend- 
ant should  know  the  ground  of  the  suit,  or 
come  prepared  to  meet  it.  It  is  a  general  and 
well-settled  rule  of  the  common  law,  that  the 
plaintiff  must  state  his  cause  of  action  with 
convenient  certainty,  in  order  that  the  defend- 
ant may  not  be  surprised,  but  may  come  pre- 
pared to  meet  it  at  the  trial.  The  statute  be- 
ing penal,  and  in  derogation  of  the  common 
law,  ought  to  be  construed  with  the  greatest 
strictness. 

Again,  the  statute  says  that  the  party  shall 
forfeit  the  sum  lost  and  treble  the  amount ;  the 
verdict  should  have,  therefore,  been  for  four 
times  the  amount  lost,  or  $500.  In  an  action 
on  a  penal  statute,  the  plaintiff  must  recover 
the  precise  penalty  or  nothing.  (1  H.  Bl., 
251,  Marshall,  arguendo ;  3  Mod.,  41.) 

Mr.  T.  A.  Emmet,  contra.  The  act  was  in- 
tended to  prevent  a  great  and  growing  vice, 
and  great  latitude  as  to  the  form  of  action  was 
given,  in  order  to  prevent  any  difficulties 
which  might  arise  as  to  the  pleadings.  The 
form  of  the  declaration,  in  which  the  plaintiff 
stated  that  he  sues  as  well  for  himself,  as  for 
the  overseers  of  the  poor  of  the  city  of  New 
York,  &c.,  sufficiently  apprises  the  defendant 
of  the  cause  of  action.  Suppose  the  action 
brought  by  a  party,  who  had  lost  fifty  differ- 
ent sums  on  different  days  in  gaming  with  the 
same  person,  he  might  bring  one  action  for 
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the  whole,  and  the  defendant  would  be  equally 
at  a  loss  to  know  *the  precise  ground  f*197 
of  action.  The  action  need  not  be  debt ;  for 
the  statute,  after  saying  that  the  losing  party 
may  declare  for  so  much  money  had  and  re- 
ceived to  his  use,  declares  that,  if  no  suit  is 
brought  by  the  party  in  three  months  any 
other  person  may  sue  "by  any  such  action,  "" 
and  recover  the  money  lost,  and  treble  the 
value  in  damages,  thus  expressly  giving  the 
common  informer  the  same  action  as  that  be- 
fore granted  to  the  losing  party. 

A  stranger,  or  common  informer,  who  sue& 
for  the  penalty,  is  entitled  to  greater  indul- 

fence  in  pleading,  for  he  may  not  always 
now  the  precise  facts ;  and,  if  compelled  to- 
state  the  cause  of  action  with  perfect  certainty, 
as  to  time,  place,  amount,  &c.,  the  intention 
of  the  act  might  be  defeated.  The  Legisla- 
ture evidently  intended  to  facilitate  the  recov- 
ery in  this  case,  by  giving  a  simple  form  of 
action.  The  doctrine  stated  from  M'Quittin  v. 
Cox  (1  H.  Bl.,  49)  is  merely  that  in  an  action 
of  debt,  founded  on  a  record,  specially  or 
statute,  giving  a  certain  penalty,  the  precise 
sum  must  be  stated.  The  same  strictness  will 
not  be  required  in  the  present  form  of  ac- 
tion. 

Per  Curiam.  The  action  of  the  plaintiff  is 
founded  entirely  upon  the  authority  of  the 
statute.  There  was  no  contract  or  privity  ex- 
isting between  him  and  the  defendant  from 
which  the  law  would  raise  an  implied  asmmp- 
sit  in  the  defendant  to  pay  money  to  him. 
The  declaration,  containing  only  a  single 
count  for  money  had  and  received,  could  not 
then  have  disclosed  to  the  defendant  the 
grounds  of  the  action ;  and.  in  legal  intend- 
ment,  the  testimony  at  the' trial  must  have 
been  a  complete  surprise.  An  action  founded 
upon  a  statute  must  state  specially  the  cause 
of  action  arising  under  the  statute.  Nothing 
will  prevent  the  application  of  this  rule  but 
the  statute  itself  giving  a  particular  form  of 
declaration.  In  the  statute  respecting  gam- 
ing, there  is  no  form  of  declaring  given,  when 
a  common  informer,  as  the  plaintiff  is,  brings 
a  qui  tarn  action  for  the  money  lost  and  the 
treble  damages.  He  is  to  have  an  action  of 
debt  founded  *on  the  statute,  and  fur-  [*198- 
ther  than  that  is  not  provided  for  in  this  case. 
The  statute  is  silent  as  to  the  mode  of  declar- 
ing in  such  action  ;  and  the  plaintiff  must 
consequently  follow  the  general  rule  of  stat- 
ing the  special  matter  upon  which  his  cause  of 
action  arises.  The  testimony  did  not  support 
a  count  for  money  had  and  received  to  the 
plaintiff's  use ;  and  a  judgment  of  nonsuit 
must  be  entered. 

The  statute  of  9  Anne  (ch.  14,  sec.  2)  con- 
tains precisely  the  same  provisions  as  our  act. 
The  latter  is.  in  fact,  a  transcript  of  the  for- 
mer ;  and  when  the  common  informer  sues  in 
that  case,  upon  the  neglect  of  the  loser  to  sue 
within  the  three  months,  he  states  the  special 
matter,  and  does  not  declare  simply  upon  the 
count  for  money  had  and  received.  This  ap- 
pears from  the  record  in  ths  case  of  Frederick 
v.  Lookup  (4  Burr.,  2018),  which  was  an  action, 
founded  upon  the  same  clause  of  the  statute. 

Judgment  of  nonsuit. 
Distinguished— 15  Johns.,  5. 
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Cited  in-7  Johns..  404;  8  Johns.,  230;  17  Johns. 
45tt;  4  I),  nio.  471 ;  8  How.  I'r.,  4i£i;  'M  How.  Pr..  95; 
18  Abb.  N.  8.,  4«7 ;  1  Hall,  306 ;  1  Sheld.,  280 ;  1  Blatch., 
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THE  PEOPLE,  ex  rel.  CORLEBB, 

v. 
ANTHONY. 

Forcible  Entry  and  Detainer  —  Personal  View  — 
Pleading  —  Fine. 

Where  a  Justice  proceeds  under  the  third  section 
of  the  "Act  to  prevent  forcible  entries  and  detain- 
ers," it  is  not  necessary  that  the  justice  should  pre- 
viously go  in  person  to  view  and  record  the  force. 

It  seems  that  the  traverse  to  an  indictment  for  a 
forcible  entry  and  detainer  need  not  be  in  writing. 

On  an  indictment  for  a  forcible  entry  and  detain- 
er the  jury  may  find  the  defendant  guilty  of  the  de- 
tainer only. 

A  fine  is  required  to  be  imposed  against  the  party, 
in  a  case  of  forcible  entry  and  detainer,  only  where 
there  is  a  conviction  upon  view,  according  to  the 
first  section  of  the  act. 

Citations-5  Kich.  II.  ;  15  Rich.  II.  ;  8  H.  VI.  ;  31 
Eliz.  ;  Hawk.,  bk.  1,  ch.  64,  sec.  58. 


was  a  case  of  a  forcible  entry  and  de- 
-  tainer,  brought  before  this  court  by  cer- 
tiomri.  From  the  return  to  the  certiorari  the 
following  facts  appeared.  On  the  19th  day  of 
September,  1805,  at  Easton,  in  Washington 
County,  Corless  complained  of  a  forcible  de-" 
taiuer  by  Anthony,  of  a  farm  and  messuage  in 
Easton,  and  the  justice,  having  satisfied  him- 
self of  the  truth  of  the  complaint,  issued  his 
precept  to  the  sheriff  to  summon  a  grand  jury 
to  meet  on  the  21st  of  September,  and  on  the 
199*]  same  day  he  cause  a  *written  notice  of 
the  summoning  of  the  inquest  to  be  given  to 
Anthony.  The  parties  met  on  the  day,  and  the 
jury  appeared  and  were  duly  sworn  and  charg- 
ed to  inquire  of  the  complaint.  After  hearing 
the  evidence,  the  jury  returned  an  inquisition, 
under  seal,  on  the  same  day,  stating  that  Cor- 
less was,  on  the  18th  September,  1805,  seized 
of  a  farm  and  messuage,  in  Easton,  for  a  term 
of  years  yet  unexpired,  and  that  Anthony 
forcibly  entered  and  expelled  him,  and  from 
that  day  did  forcibly  keep  him  out.  Anthony 
pleaded  to  the  inquisition  not  guilty.  The 
justice  thereupon,  on  the  23d  September,  is- 
sued a  precept  to  the  sheriff  to  summon  a  petit 
jury  to  meet  on  the  29th  of  September,  to  try 
the  traverse.  On  that  day  the  parties  met,  and 
the  sheriff  returned  the  jury,  who  were  sworn, 
and  after  hearing  the  proofs  and  allegations 
of  the  parties,  found  the  defendant  guilty. 
The  justice  thereupon  adjudged  that  restitu- 
tion be  made,  and  that  the  defendant  should 
pay  to  the  plaintiff  for  his  damages  $24. 
This  case  was  submitted  without  argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
<:ourt  : 

1.  The  first  objection  to  this  proceeding  is, 
that  it  does  not  appear  that  the  justice,  after 
the  complaint  made,  went  to  view,  or  that  he 
recorded  the  force.  The  record  states  that  the 
justice,  "  having  first  satisfied  himself  of  the 
truth  of  the  complaint,"  did  issue  his  precept. 
The  act  says  (llth  ses-s.,  ch.  6,  sec.  2)  that  the 
justice,  after  complaint,  shall,  "within  a  con- 
venient time,  go  to  the  place  and  remove  the 
force,  and  take  the  power  of  the  county  with 


him,  if  need  be,  and  shall  have  authority  to 
inquire  by  the  people  of  the  county,  and  shall 
cause  the  lands  to  be  reseized,"  &c.  These  di- 
rections arc  in  the  second  section  of  the  act, 
and  seem  to  apply  to  a  summary  remedy  by 
the  act  of  the  justice  alone.  But  the  third 
section  of  the  act  con  tains  the  provisions  under 
which  modern  proceedings  by  indictment  are 
generally  conducted.  This  section  supersedes 
the  necessity  of  the  justice  previously  going  in 
person  to  view  and  record  *the  force.  [*2OO 
Both  proceedings  cannot  be  necessary  at  the 
same  time,  and  though  the  third  section  says 
that,  "when  the  justice  makes  such  inquiries" 
he  shall  issue  his  precept,  this  is  not  to  be  con- 
strued as  imperative  upon  him  to  have  a  pre- 
vious view  and  record  of  the  force,  so  as  to 
render  the  proceedings  erroneous  without  such 
previous  view.  The  statute  requires  a  more 
reasonable  interpretation  ;  and  the  reason  why 
the  statute  appears  to  contain  provisions  ap- 
parently inconsistent  with  each  other,  or  su- 
perfluous, is  that  the  statutes  of  the  5  R.  II., 
the  15  R.  II.,  the  8  II.  VI.,  and  the  31  Eliz., 
on  this  subject,  are  all  literally  copied,  in  suc- 
cession, into  our  statute,  though  the  latter 
English  statutes  enlarged  and  improved  upon 
the  more  imperfect  remedy  given  by  the  two 
first  statutes.  The  third  section  of  our  statute 
is  taken  from  that  of  8  H.  VI.,  and  it  must  be 
construed  as  affording  a  distinct  and  more  spe- 
cific remedy  than  that  contained  in  the  former 
sections.1 

2.  A  second  objection  taken  is,  that  the  in- 
dictment does  not  show  before  whom  it  was 
found.     But  this  objection  does  not  appear  to 
be  true,  in  point  of  fact.     The  record  states 
that  Henry  Van  Schaick,  one  of  the  justices  of 
the  peace  in  and  for  the  County  of  Washing- 
ton, issued  his  precept  for  the  grand  jury  ;  that 
the  sheriff  of  the  County  of  Washington  sum- 
moned and  returned  the  panel  of  the  same  to 
the  justice;  that  the  jurors  were  called,  tried, 
approved  of,  and  sworn  by  the  justice,  and  by 
him  duly  charged  to  inquire  respecting  the 
complaint ;  that  the  jurors  heard  the  evidence 
touching  the  same,  and  then,  on  the  same  day 
and  place,  delivered  to  him,  the  said  Justice, 
their  inquisition.     This  is,  therefore,  to  all 
intents  and  purposes,  a  sufficient  caption  to 
the  indictment,  for  it  states  everything  which 
ought  to  precede  an  indictment,  to  show  that 
it  was  taken  before  a  magistrate  having  juris- 
diction in  the  case. 

3.  The  next  objection  is,  that  there  was  no 

1.— See  2  Rev.  Stat.,  507,  title  X.  "Summary  pro- 
ceedings to  recover  the  possession  of  land  in  certain 
cases."  The  12th  sec.  of  Article  1st,  "Of  forcible  en- 
tries and  detainer,"  provides,  that  "the  verdict  of 
such  jury  shall  be  received  and  recorded  by  the  said 
judge,  and  if  the  defendant  is  thereby  found  guilty, 
the  said  judge  shall  thereupon  award  restitution  of 
the  premises  so  forcibly  entered  or  forcibly  held 
out,  and  shall  assess  the  costs  and  expenses  of  the 
proceedings ;"  and  the  13th  sec.  provides,  that  the 
said  judge  "shall  thereupon  issue  his  precept,  recit- 
ing the  proceedings  before  him,  and  commanding 
the  sheriff  of  the  county,  or  any  constable  thereof, 
to  cause  the  complainant  to  be  restored  and  put  into 
full  possession  01  the  said  premises,  according  as  he 
wad  seized  or  possessed  thereof  before  such  entry ; 
and  shall,  also,  in  the  same  precept,  or  in  separate 
execution,  direct  the  costs  and  expenses  so  assessed 
to  be  levied  and  collected  of  the  defendant,  in  the 
same  manner  as  costs  are  or  may  be  collected  on 
judgments  before  justices  of  the  peace  in  personal 
actions." 
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legal  traverse,  because  it  is  not  shown  to  have 
been  in  writing.  The  record  states  that  "  the 
indictment  being  read  to  the  defendant  by  the 
justice,  he  pleaded  thereto  that  he  was  not 
20 1*]  *guilty  of  the  premises  in  the  said  in- 
dictment by  the  said  jurors  found."  The 
words  of  the  statute  are,  "  that  if  any  person 
who  shall  be  indicted  upon  this  act  before  such 
justice,  shall  immediately  traverse  such  indict- 
ment, then  the  justice  shall  make  a  precept," 
&c.  There  is  nothing  in  the  statute  requiring 
this  traverse  of  the  force  to  be  in  writing;  and 
though  Hawkins  says  (bk.  1,  ch.  64,  sec.  58) 
that  it  must  be  done  in  writing,  and  not  by  a 
bare  denial  of  the  force  by  parol,  yet  none  of 
the  authorities  to  which  he  refers  appear  to 
support  this  position,  and  it  is  against  all  the 
rules  of  pleading  in  criminal  cases.  Whether 
the  traverse  in  the  present  case  was  or  was  not 
in  writing,  does  not  appear  by  the  record  ;  and 
if  it  really  were  necessary  that  it  should  be  in 
writing,  I  should  con  tend  from  this  record  that 
it  was  so,  for  it  was  received  and  acted  upon 
as  a  competent  plea.  But  the  defendant  below 
having  put  in  this  plea,  and  acted  upon  it,  he 
cannot  now  be  permitted  to  come  here  and  al- 
lege that  his  own  plea  was  bad.  This.of  itself, 
is  a  decisive  answer  to  the  objection. 

4.  Another  objection  is,  that  the  conviction 
is  not  warranted  by  the  indictment,  as  the  lat- 
ter is  for  a  forcible  entry  and  detainer,  and  the 
former  of  a  detainer  only. 

There  is  no  weight  in  this  objection.  On  an 
indictment  for  a  forcible  entry  and  detainer, 
the  petit  jury  may  find  the  defendant  guilty  of 
the  detainer  only,  for  a  writ  of  restitution  will 
equally  go,  as  if  the  conviction  had  reached  to 
the  whole  indictment,  and  the  assessment  of 
the  damages  will  be  in  proportion  to  the  degree 
of  guilt  or  injury.  On  an  indictment  for  grand 
larceny,  the  defendant  may  be  found  guilty  of 
petit  larceny  only,  or  on  an  indictment  for 
robbery  or  burglary,  he  may  be  found  guilty 
of  simple  larceny,  and  on  an  indictment  for 
murder,  the  verdict  may  be  for  manslaugh- 
ter, and  these  several  convictions  will  be 
good.  The  same  reason  applies  to  the  present 
case. 

5.  The  last  objection  which  I  shall  notice  is, 
that  the  justice  ought  to  have  set  a  fine  upon 
view  of  the  force.  The  record  states  that  after 
the   verdict  and  award    of    restitution,    the 
2O2*]  *justice  did  "adjudge  that  the  said 
Anthony  pay  to  the  said  Corless,  for  his  dam- 
ages which  he  had  sustained  in  the  premises, 
$24."     The  statute  says  that  the  party  con- 
victed upon  the  traverse  ' '  shall  pay  such  costs 
and  damages  to  the  party  coTnplaining  as  shall 
be  assessed  by  the  justice  before  whom  the 
same  is  tried."    It  appears,  then,  that  the  as- 
sessment in  this  case  was  strictly  in  conformity 
with  the  statute.     The  fine  spoken  of  in  the 
books  is  when  the  justice  convicts  one  of  a 
forcible  detainer  upon  view,  according  to  the 
provision  in  the  first  section  of  the  statute ; 
but  in  a  proceeding  by  indictment  and  traverse, 
under  the  third  section,  as  this  was,  the  assess- 
ment, as  in  the  present  case,  must  be  correct. 

Having  thus  examined  all  the  material  ob- 
jections raised  to  the  proceedings  and  convic- 
tion, the  opinion  of  the  court  is,  that  the  con- 
viction be  affirmed,  and  if  restitution  has  not 
already  been  had,  that  the  same  be  awarded 
JOHNS.  REP.,  4. 


out  of  this  court,  with  process  of  execution 
for  the  damages  assessed,  together  with  the 
costs  in  this  court,  to  be  taxed  against 
Anthony. 

Conviction  affirmed. 

Cited  in-8  Johns.,  51 ;  3  Keyee,  148;  33  How.  Pr., 
434 ;  «0  How.  Pr.,  443;  1  Hall,  245 ;  24  Wise.,  399. 


JACKSON,  ex  dem.  DUNCAN  ET  AL., 

v. 
HARDER. 

Ejectment — Possession  for  Eight  Years — Color  of 
Title — Adverse  Possession  for  Twenty  Years — 
Outstanding  Title  in  Stranger — Parol  Parti- 
tion. 

A  person  who  had  been  in  possession  of  land  for 
eight  or  t<>n  years,  under  color  of  title,  was  held  en- 
titled to  recover  in  ejectment  against  a  mere  in- 
truder or  trespasser. 

A  mere  intruder  will  not  be  allowed  to  protect 
himself  in  the  possession,  by  setting-  up  an  outstand- 
ing title  in  a  stranger. 

An  outstanding  title  in  a  stranger  cannot  be  set 
up  where  there  has  been  an  adverse  possession  of 
20  years. 

A  claim  or  title,  which  could  not  be  set  up  by  a 
person  while  in  possession,  cannot  be  set  up  by 
another  person,  who  comes  into  possession  under 
him. 

A  parol  partition  of  land,  carried  into  effect  by 
possession  taken  by  each  party  of  his  respective 
share,  according  to  the  partition,  will  be  valid  and 
binding  on  the  parties. 

Citations— 2  Johns.,  22 ;  Bull.  N.  P.,  110;  3  Johns., 
386;  2Cai.,  174. 

THIS  was  an  action  of  ejectment  for  lands 
in  the  city  of  Hudson.     The  cause  was 
tried   at  the  Columbia  Circuit,    before    Mr. 
Justice  Van  Ness,  in  October,  1807. 

*At  the  trial,  William  Coventry,  a  wit-  [*2O3 
ness  for  the  plaintiff,  testified  that  he  was  48 
years  of  age,  and  lived  upon  the  Salisbury  pat- 
ent ;  that  his  father  came  there  in  1760  ;  and 
John  M'Comb  was  in  possession  of  lands  south 
of  him.  Wynant  Mantle  was  the  first  possessor 
under  M'Comb,  and  was  there  40  years  ago, 
and  remained  in  possession  until  after  Duncan 
and  Campbell,  two  of  the  lessors,  came  into 
possession,  when  he  became  their  tenant. 
After  he  went  away,  William  Cochran  came 
into  possession  under  Duncan  and  Campbell, 
and  remained  there  several  years.  Alexander 
Patterson  took  possession  afterwards  under 
Duncan  and  Campbell.  Jacob  Elias  came  on 
the  premises  in  1779,  under  Duncan  and  Camp- 
bell, by  lease  for  a  year,  and  continued  there- 
on until  his  death  ;  and  his  family  still  live 
there.  In  1776  the  father  of  the  witness  and 
M'Comb  divided  the  north  part  of  the  patent, 
down  to  a  certain  white  ash  tree,  and  then 
running  east  to  the  east  bounds  of  the  patent. 
The  north  part  was  held  by  his  father,  and  is 
now  held  by  the  witness.  The  south  part  fell 
to  M'Comb,"  about  the  year  1779  or  1780.  After 
Jacob  Elias  was  upon  the  premises,  Samuel 
Howe  and  Jonathan  Baker  came  in  possession  ; 
Elias,  Howe,  and  Baker  had  possession,  and 
built  houses  upon  the  tract,  claiming  title,  and 

NOTE.— Parol  contract— Concerning  real  estate- 
Effect  of  possession  under. 
See  Wetmore  v.  White,  2  Cai.  Cos.,  87,?and  note. 
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saying  they  had  purchased  of  Duncan  and 
Campbell.  Baker  built  on  the  southeast  part 
of  the  tract  claimed  by  I),  and  C.  and  near  the 
place  called  Stoney  Dock.  Elias  built  on  the 
northeast  part  of  the  tract,  where  his  family 
now  are.  and  at  the  place  where  Mantle,  Coch- 
ran,  and  Patterson  formerly  resided.  Samuel 
Howe  built  near  the  east  line  of  the  tract 
where  Jonathan  Pish  afterwards  lived,  upon  a 
farm  now  owned  and  possessed  by  the  defend- 
ant, but  not  the  premises  now  in  dispute.  The 
witness  was  present  when  Baker,  Howe,  and 
Elias  agreed  upon  a  division  of  the  land 
bought  of  Duncan  and  Campbell, and  the  plan 
was  marked  out  upon  the  barn.  A  survey  was 
afterwards  made  agreeable  thereto.  The 
parties,  afterwards,  possessed,  and  built,  in 
severally,  according  to  that  division,  which 
2O4*]  took  place  in  the  spring  of  1783.  *Upon 
that  division,  there  was  a  small  piece  of  about 
two  acres  at  the  northeast  corner  of  Baker's 
former  possession,  which  fell  to  Howe,  and  has 
always  been  held  with  the  portion  allotted  to 
Howe.  Baker  went  away,  about  the  year  1787 
or  1788,  and  one  Rundles  succeeded  to  the  pos- 
session, and  after  him  the  defendant.  The 
witness  pointed  out,  on  a  diagram,  the  manner 
of  the  division  between  Howe,  Elias,  and 
Baker,  by  which  it  appeared  that  Elias  took 
one  half  of  Duncan  and  Campbell's  tract,  and 
one  third  of  the  remaining  half.  That  Elias 
took  his  half  upon  the  north,  and  his  third  of 
the  remaining  half  upon  the  southeast  corner. 
Howe  took  his  part,  lying  upon  the  east,  and 
bounded  upon  the  north  and  south  sides  by 
Elias,  and  extending  about  half  the  distance 
from  the  east  side  to  the  river.  Baker  took  his 
share  at  the  southwest  corner.  The  witness, 
on  his  cross-examination,  said  that  Casper 
Salisbury,  as  far  back  as  he  could  remember, 
lived  within  the  tract  claimed  by  Duncan  and 
C.,  and  held  under  the  Salisbury  claim  and 
against  them  ;  his  old  farm  extended  as  far  as 
Stoney  Dock,  and  the  lands  lying  south  of  the 
line,  which  runs  east  from  Stoney  Dock,  were 
possessed  under  the  Salisbury  claim.  One 
Delamatter  held  east  of  Casper  Salisbury,  and 
the  widow  Moore  east  of  him.  That  Duncan 
and  Campbell,  or  M'Comb,  never  had  any 
lands  in  possession  south  of  the  east  line  from 
Stoney  Dock. 

Alexander  Patterson,  another  witness  for  the 
plaintiff,  testified  that  he  had  lived  on  the 
M'Comb  tract.  That  he  went  on  under  Dun- 
can and  Campbell,  in  1775.  Wynant  Mantle 
lived  there  under  M'Comb,  in  1764.  Elias  suc- 
ceeded the  witness  in  the  possession.  A  son  of 
Casper  Salisbury  had  a  field  south  of  him,  and 
Casper  Salisbury  had  afield  still  farther  south, 
which  the  witness  afterwards  held  under 
William  Ludlow.  This  was  in  1774,  and  the 
witness  then  lived  with  his  father-in-law.  In 
1763,  1764,  or  1765,  he  had  some  grain  on  a 
field  which  afterwards  came  into  the  posses- 
sion of  Baker.  The  fence  was  gone  and  the 
land  then  vacant.  Cochran  was  in  possession 
2O5*]before  he  came  *on,  and  Cochran  held 
under  Duncan.  The  son  of  Casper  Salisbury 
held  some  land  for  one  year  under  Cochran. 
The  land  held  by  Casper  Salisbury  was 
meadow  land,  and  t'he  witness,  afterwards,  oc- 
cupied it  under  Ludlow.  When  Salisbury 
moved  away,  the  land  was  turned  into  com- 
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mon,  and  Ludlow  got  a  judgment  against  the 
possession,  which  lie  sold  at  auction,  and  bid 
off  himself.  Ludlow  said  he  would  hold  the 
land  as  long  as  he  could,  and  offered  it  to  the 
witness  for  a  pair  of  horses.  The  witness  con- 
tinued in  possession  until  the  late  war,  when 
he  left  it,  and  then  Ludlow  sold  the  land  to 
Baker.  There  was  some  land  north  of  Casper 
Salisbury's  possession,  which,  on  the  division 
between  Howe,  Elias,  and  Baker,  fell  to  Baker. 
Part  of  Casper  Salisbury's  possession  extend- 
ed near  to  Stoney  Dock,  and  he  claimed  no 
more  than  he  had  inclosed,  and  Ludlow  claim- 
ed all  that  Salisbury  had  inclosed.  Salisbury 
had  all  his  possession  south  of  the  road,  and 
it  lay  on  both  sides  of  the  south  line  of 
M'Comb's  tract.  Baker's  house  and  barn  were 
no  part  of  Salisbury's  possession.  The  greater 
part  of  Salisbury's  possession  lay  north  of 
M'Comb's  south "  line,  as  laid  out  on  the 
diagram. 

Samuel  Howe,  another  witness  for  the 
plaintiff,  was  objected  to  as  interested,  but  was 
admitted.  He  testified  that  M'Comb's  and 
Campbell's  tract  extended  from  Coventry's 
down  to  an  ash  tree  upon  the  river.  He  proved 
the  division  between  Baker,  Elias,  and  him,  as 
above  mentioned.  They  possessed  severally 
according  to  the  division.  Baker  and  Elias 
were  in  possession  before  the  agreement  for  a 
division.  Baker  first  lived  at  the  southwest 
coroner  of  the  tract,  and  built  near  the  same 
place,  east  of  Stoney  Dock,  and  north  of  the 
road  leading  to  the  river.  They  agreed  that 
each  should  have  an  equal  share  of  Duncan's 
right.  In  1783  they  chalked  out  the  division, 
and  agreed  to  have  it  surveyed,  and  it  was  done 
by  David  Cully.  Elias  took  Campbell's  half, 
and  the  residue  was  equally  divided  among 
the  three.  Each  party  agreed  to  hold  accord- 
ing to  the  survey.  The  witness  sold  to  Jonathan 
Fish,  and  the  defendant  *got  the  land  [*2O« 
from  him,  and  now  holds  it  as  his  own.  In 
the  survey  (the  lines  of  which  Baker  after- 
wards retraced  and  agreed  to),  the  line  extend 
ed  down  to  the  ash  tree  upon  the  river,  and 
then  east ;  and  that  line  east  from  the  ash  tree 
was  the  southern  line  agreed  on  by  the  oc- 
cupants of  Duncan  and  Campbell's  tract. 
About  60  acres  of  C.  Salisbury's  possession 
were  part  of  the  land  divided  between  them, 
and  purchased  from  Duncan.  Baker  pur- 
chased the  possession  of  Ludlow  in  1781. 
Ludlow  told  the  witness  that  he  did  not  pre- 
tend to  anything  more  than  a  bare  possession; 
and  this  was  after  the  agreement  with  Duncan 
and  Campbell.  Ludlow  also  said  that  the  fee 
of  the  land  was  in  Duncan  and  Campbell. 

The  testimony  relative  to  Ludlow's  confes- 
sions about  the  title  was  objected  to  by  the 
counsel  for  the  defendant,  but  the  objection 
was  overruled. 

The  lot  purchased  from  Ludlow  was  taken 
by  Baker  as  part  of  his  share  of  the  tract 
purchased  from  Duncan  and  Campbell.  Dela- 
matter's  land  lay  east  of  Salisbury's,  and  north 
of  the  south  line  of  M'Comb.  Elias  was,  by 
agreement,  to  buy  in  Delamatter's  claim,  and 
the  witness  and  Baker  were  to  buy  off  Lud- 
low's. On  the  division  of  the  purchase,  it  was 
not  considered  that  Baker  had  any  greater 
right  than  the  witness  and  Elias  ;  neither  did 
Baker,  on  account  of  the  purchase  from  Lud- 
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low,  claim  any  more  land  than  Elias  and  the 
witness.  Baker  moved  away  in  1787  or  1788, 
and  he  told  the  witness  before  he  moved  that 
he  owed  and  could  not  pay  Duncan,  and  that 
he  must  quit  the  land.  The  defendant  is  now 
in  possession  of  this  land.  The  parties  agreed 
to  Cully's  map  and  division,  and  the  posses- 
sions are  now  held  agreeable  to  the  division  of 
1788.  The  witness  paid  a  part  of  the  consid- 
eration money  to  Ludlow,  and  on  the  division 
one  and  a  half  or  two  acres  of  Salisbury's  pos- 
session fell  to  him,  and  he  took  possession  of 
it  the  day  after  Cully's  survey.  When  Baker 
bought  of  Ludlow  there  was  a  dispute  about 
the  land,  and  Ludlow  said  that  he  had  bought 
Salisbury's  possession.  One  Rakemire  lived 
2O7*]  *on  Salisbury's  possession,  when  the 
witness  first  knew  it,  as  tenant  of  Ludlow,  and 
some  part  of  that  possession  then  appeared 
old.  Whatever  claim  Salisbury  had,  Ludlow 
pretended  to  have.  Ludlow  said  that  Salis- 
bury's possessions  belonged  to  the  Duncan  and 
Campbell  tract.  Elias  died  two  or  three  years 
after  the  division,  but  he  never  got  (as  the  wit- 
ness knew)  the  southeast  third  of  the  south 
half,  which  is  possessed  by  Delamatter  and 
Whitlock.  The  witness  paid  Baker  his  por- 
tion of  what  he  paid  Ludlow.  Duncan  and 
Campbell  each  owned  half  of  the  tract  sold  to 
the  witness. 

The  plaintiff  then  gave  the  following  evi- 
dence of  title  : 

1.  A  deed  from  Daniel  Campbell  to  Jacob 
Elias,  for  an    undivided  half  of    the  M'Comb 
tract,  dated  24th  April,   1784 ;   this  deed  re- 
•cited  that  the  sheriff  sold,  at  auction,  a  tract 
of  land  granted  by  patent  to  Van  Salisbury 
and  Slytinghurst,  containing  1,000  morgan  ; 
that  John  M'Comb  possessed  and  claimed  one 
fourth  of  the  tract ;  that  Duncan  and  Camp- 
bill  purchased,  at  the    auction,  the    share  of 
M'Comb,  and  took  a  deed,  and  the  covenants 
are  against  the  grantor  only. 

2.  A  deed  from  John  Duncan  to  Jacob  Elias 
for  one  third  of  one  half,  dated  llth  October, 
1785.     It  is  stated  that  the  land  so  purchased 
by  D.  and    C.   was    then  possessed    in    part 
by  Jacob  Elias,  Samuel  Howe,  and  Jonathan 
Baker. 

3.  A  like  deed  from  Duncan  to  Howe,  dated 
4th  October.  1785. 

4.  A  deed  from  the  sheriff   of  Albany  to 
Duncan  and  Campbell,  dated  llth  June,  1770, 
of  all  the  right  of  M'Comb  in  the  patent,  being 
one  half  thereof.     This  deed  was  objected  to, 
because  there  was  neither  judgment  or  execu- 
tion to  support  it ;  but  the  objection  was  over- 
ruled. 

The  plaintiff  then  proved  the  death  of 
John  Duncan,  and  that  the  lessors  were  his 
heirs. 

The  defendant  proved  that,  of  the  two  pat- 
entees, Salisbury  survived,  and  died,  leaving 
2O8*J  Hendrick  Salisbury  his  *heir-at-law. 
He  then  produced  a  deed  from  Hendrick, 
dated  18th  July,  1737,  for  the  lands  lying 
south  of  an  east  line  from  Stoney  Dock,  to 
Herman  Salisbury,  his  son,  for  the  considera- 
tion of  love  and  affection.  He  then  proved 
that  Casper  Salisbury  was  a  son  of  Herman, 
.and  offered  to  prove  that  Herman  entered 
about  the  date  of  the  deed  under  it,  and  lived 
and  died  on  the  premises,  claiming  and  pos- 
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sessing  to  the  line  running  east  from  Stoney 
Dock,  and  that  Casper  was  his  heir-at-law,  and 
on  his  death  succeeded  to  the  estate  under  the 
same  title,  and  held  it  under  that  title,  until 
Ludlow  got  possession  in  1784,  under  a  judg- 
ment and  execution.  This  testimony  was  ob- 
jected to,  and  overruled. 

A  verdict  was  taken  for  the  plaintiff,  by 
direction  of  the  judge,  for  one  sixth  of  the 
premises,  with  leave  to  enter  judgment  for  the 
whole,  or  any  part  greater  than  a  sixth, which, 
in  the  opinion  of  the  court,  the  plaintiff  should 
be  entitled  to  recover,  on  the  facts  in  the  case, 
as  above  stated. 

The  cause  was  argued  at  the  last  August  Term 
by  Mr.  Van  Vechten  for  the  plaintiff,  and  Mr. 
Ei.  Williams  for  the  defendant. 

KENT,  Ch.  J.,  now  delivered  the  opinion  of 
the  court : 

This  case  presents  an  intricate  mass  of  facts 
and  minute  circumstances,  which  it  becomes 
necessary  to  analyze  and  digest,  with  care  and 
patience,  before  we  can  discover  the  just  infer- 
ences which  flow  from  them. 

John  M'Comb  was  in  possession  of  a  tract  of 
land  in  Salisbury  and  Slytinghurst's  patent, 
adjoining  the  premises,  as  early  as  the  year 
1764.  He  continued  in  possession  until  the 
year  1770,  when  Duncan  and  Campbell  pur- 
chased, at  auction,  of  the  then  sheriff  of 
Albany,  the  right  of  M'Comb  in  the  patent, 
and  which  was  stated  in  the  sheriff's  deed  to 
be  one  half  of  it.  They  probably  took  posses- 
sion immediately,  and  peaceably,  with  the 
consent  of  M'Comb,  for  we  find  them  in  pos- 
session in  1774,  and  the  former  *tenant  [*2OO 
of  M'Comb  continued  in  possession  under  him 
until  they  came  into  possession,  and  then  he 
became  their  tenant.  In  1776  Coventry  and 
M'Comb  made  a  division  of  the  north  part  of 
the  patent  down  to  a  certain  white  ash  tree, " 
and  running  east  from  thence  to  the  east 
bounds  of  the  patent.  Upon  this  division,  the 
south  part  fell  to  M'Comb,  and  the  north  part 
to  Coventry,  under  whom  it  is  still  held.  This 
partition  must  have  been  made  by  M'Comb, 
for  and  on  account  of  Duncan  and  Campbell, 
for  they  were  then  in  possession,  under  a  title 
purporting  to  be  derived  from  M'Comb,  and 
they  continued  to  possess  under  that  division, 
and  thereby  ratified  the  same  on  their  part. 
This  division  was  so  made  as  to  include  the 
premises  in  question,  and  to  throw  the  same 
into  the  share  of  the  tract  which  fell  to  Dun- 
can and  Campbell.  Before  this  time,  also, 
Casper  Salisbury  must  have  left  that  part  of 
the  premises  which  he  had  before  held  ad- 
versely. The  precise  tijie  when  he  quitted 
the  premises  does  not  appear  ;  but,  according 
to  Patterson's  testimony,  it  must  have  been  be- 
fore the  war,  and  when  he  went  away  the  land 
was  turned  into  common.  This  division,  in 
1776,  was  the  first  act  of  actual  ownership 
which  appears  to  have  been  asserted  and  ex- 
ercised by  Duncan  and  Campbell  over  the 
premises  in  dispute,  and  there  is  good  reason 
to  infer  that  from  that  time  forward  the  prem- 
ises were  in  their  possession.  In  1779  or  1780 
Baker  came  on  to  the  tract  under  Duncan  and 
Campbell,  and  he  went  immediately  on  the 
southwest  corner  of  the  tract  where  the  prem- 
ises are  situated.  After  he  had  come  into  pos- 
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session  under  D.  and  C.,  he  purchased  Lud- 
low's  claim  to  the  premises,  and  which  claim 
was  founded  on  a  purchase  at  the  sheriff's  sale 
of  Salisbury's  possession.  Ludlow  never  pre- 
tended tiny  right  to  the  premises,  though  he 
admitted  that  lie  was  possessed  of  all  the  claim 
of  Salisbury.  He  said  that  the  land  belonged 
to  the  Duncan  and  Campbell  tract,  and  tUat 
the  fee  was  in  them,  and  that  he  did  not  pre- 
tend to  anything  more  than  a  mere  possession. 
This  he  told  to  Baker,  who  must  have  consid- 
21O*J  ered  his  claim  as  *being  no  better,  for 
he  continued  to  hold  his  possession  under  I), 
and  C.,  and  never  pretended  to  any  right  ad- 
vese  to  theirs.  The  purchase  of  Ludlow's  claim 
was  made  in  pursuance  of  an  agreement  be- 
tween the  three  tenants,  viz.,  Elias,  Howe  and 
Baker,  for  their  common  benefit,  and  merely 
to  quiet  their  possession.  Baker  never  pre- 
tended that  he  had  acquired  any  superior  right 
to  his  co-tenants,  and  the  facts  authorize  us  to 
conclude  that  the  purchase  money  was  paid 
equally  by  all  of  them.  This  purchase  was 
made  before  any  partition  between  the  three 
co-tenants,  and  while  it  was  understood  and 
agreed  that  each  should  have  an  equal  share 
of  Duncan's  right.  The  division  made  in  1783, 
between  Howe,  Elias  and  Baker,  is  conclusive 
evidence  of  this  understanding  between  the 
parties,  and  of  the  intentions  of  Baker.  That 
division  was  avowedly  made  by  them  of  the 
lands  which  they  had,  or  alleged  to  have,  pur- 
chased of  D.  and  C.,  and  the  survey  by  Cully, 
which  ran  down  to  the  white  ash  tree,  was 
made  by  their  direction  and  in  pursuance  of 
that  division,  and  possessions  were  afterwards 
taken  by  them  accordingly.  Baker  took  the 
premises  as  his  share  upon  that  division,  and 
he  traced  on  the  land  the  lines  of  Cully's  sur- 
vey, arid  agreed  to  them.  Baker  continued 
to  occupy  this  land  under  the  title  of  D.  and 
C.,  until  the  year  1787  or  1788,  when  he  quit- 
ed  the  premises,  and  expressly  declared  the 
reason  to  be  that  he  was  not  able  to  pay 
Duncan  for  the  land,  according  to  his  con- 
tract. 

Upon  these  facts,  I  think  it  results  that  the 
plaintiff  showed  enough,  in  the  first  instance, 
to  entitle  him  to  recover.  He  showed  a  pos- 
session of  eight  or  ten  years,  under  a  claim 
and  color  of  title.  It  is  clear,  beyond  all 
doubt,  that  Baker, who  entered  and  held  under 
the  plaintiff,  would  be  concluded  from  setting 
up  any  adverse  title,  and  any  person  who  suc- 
ceeded to  the  possession  under  Baker  would 
be  equally  concluded.  In  what  way  the  de- 
fendant succeeded  to  the  possession  does  not 
appear.  It  is  not  stated  or  alleged  that  he 
entered  under  any  pretense  or  color  of  title, 
and  the  natural  and  just  inference  seems  to  be 
21 1*]  that  he  entered  *upon  the  possession 
which  Baker  had  left,  as  an  intruder  without 
title.  In  that  case,  the  possession  of  the  plaint- 
iff was  sufficient  to  entitle  him  to  recover,  and 
the  entry  of  the  defendant  must  be  considered 
as  a  trespass,  according  to  the  decision  in  the 
case  of  Jark#on,  ex  dern.  Murray  &  Bowen,  v. 
/fttztn(2  Johns.  Rep.,  22).  The  defendant  is 
either  such  an  intruder,  or  he  entered  under 
Baker;  and  in  either  case  he  is  precluded  from 
questioning  the  plaintiff's  right  of  possession. 
Baker  entered  and  held  for  years  under  D.and 
C.,  and  they  and  their  heirs  are  entitled,  as 
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against  him,  and  as  against  all  persons  who 
came  in  under  him,  or  who  entered  as  in- 
irudcrs  upon  a  possession  which  he  left,«to 
place  themselves  in  atatu  quo,  by  regaining  the 
actual  possession  which  they  had  parted  with 
tp  Baker,  upon  the  faith  of  a  contract.  This 
is  a  settled  rule  of  law,  and  founded  in  mani- 
fest justice. 

But  the  defendant  set  up  and  offered  to  show 
an  outstanding  title  subsisting  in  some  third 
person  ;  for  he  offered  to  prove  that  Casper 
Salisbury,  as  heir  to  his  father  Herman,  held 
a  farm  which  included  the  premises,  "  until 
Ludlow  got  possession  in  1784,  under  his 
judgment  and  execution."  The  first  question 
which  presents  itself  here  is,  whether  a  mere 
intruder  can  be  permitted  to  protect  his  in- 
trusion under  an  outstanding  title  in  a  stranger. 
I  think  not.  The  rule  has  never  been  carried  so 
far,  and  it  would  be  a  violation  of  a  just  prin- 
ciple to  apply  it  to  the  case  of  a  trespasser  who 
enters  upon  another's  possession  without  pre- 
tense of  title.  But,  if  the  defendant  could  be 
permitted  to  set  up  this  defense,  the  next  in- 
quiry is,  whether  what  he  offered  to  show  was 
a  subsisting  title.  It  was  upwards  of  twenty 
years  between  the  time  that  Ludlow  is  stated 
to  have  acquired  the  Salisbury  title  under  a 
judgment  and  execution,  and  the  time  of  trial 
when  the  testimony  was  offered,  and  I  believe 
the  rule  is,  that  where  upwards  of  twenty  years 
of  adverse  possession  have  run  against  an  out- 
standing title  it  shall  not  be  set  up.  (Buller's 
N.  P.,  110;  3, Johns.  Rep.,  386.)  The  pre- 
sumption in  that  case  is  that  it  is  no  longer  a 
*subsisting  title.  And  this  presump-  [*2 1 2 
tion  was  confirmed  by  the  evidence  which  the 
plaintiff  had  already  given  in  the  case  respect- 
ing the  declarations  of  Ludlow.  The  title  set 
up  by  the  defendant,  according  to  the  testi- 
mony which  he  offered,  resided  in  Ludlow, 
under  a  judgment  and  execution  ;  and  the 
plaintiff  had  shown  that  Baker  purchased  that 
title  of  Ludlow,  'and  that,  if  it  existed  any- 
where, it  existed  in  him.  This  brings  us,  then, 
to  this  point  of  inquiry,  whether  a  claim  or 
title  residing  in  Baker,  and  which  he  could  not 
have  set  up  while  he  was  in  possession,  can  be 
permitted  to  be  set  up  by  another  person  who 
succeeds  Baker  to  the  possession,  and  probably 
by  collusion  with  him.  I  am  clearly  of  opin- 
ion that  this  ought  not  to  be  permitted,  and 
that  it  would  be  inconsistent  to  permit  the  de- 
fendant to  protect  himself  by  a  claim  or  title 
in  Baker,  which  Baker  himself  could  not  have 
set  up,  had  he  remained  in  possession.  The 
necessity  of  guarding  against  fraud  and  collu- 
sion between  tenants  and  third  persons,  re- 
quires the  observance  of  this  rule.  I  am,  ac- 
cordingly, of  opinion  that,  in  every  view  of 
the  case  which  I  can  take,  the  defense  offered 
by  the  defendant  was  inadmissible,  and  proper- 
ly excluded. 

The  validity  of  the  two  partitions  is  not  to 
be  questioned.  It  did  not  require  leases  to 
make  the  division  valid.  A  parol  division, 
carried  into  effect  by  possessions  taken  accord- 
ing to  it,  will  be  sufficient  to  sever  the  posses- 
sions, as  between  tenants  in  common  whose 
titles  are  distinct,  and  when  the  only  object  of 
the  division  is  to  ascertain  the  separate  posses- 
sions of  each.  This  was  so  admitted  by  the 
court  in  the  case  of  Jackson,  ex  dem.  Vanden- 
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berg  v.  Bmdt  (2  Caines,  174).  Those  divis- 
ions being  binding  upon  the  parties,  there  did 
not  then  exist  any  objection  to  the  competency 
of  Howe  as  a  witness.  And  as  to  the  declara- 
tions of  Ludlow,  they  became  material  only, 
in  consequence  of  the  defense  set  up  by  the 
defendant,  and  they  then  went  to  show  that 
the  title  referred  to  was  not  regarded  by  the 
claimant  as  valid.  Those  declarations  were 
made  material  only  by  the  act  of  the  defend- 
ant. When  they  were  introduced  by  the 
213*]  *plaintiff  they  were  immaterial,  for 
they  went  only  to  support  a  fact  which  ap- 
peared sufficiently  without  them,  viz.,  that 
Baker  never-  considered  himself  as  deriving 
any  title  under  Ludlow,  paramount  to  that 
which  he  derived  under  Duncan  and  Campbell, 
and  that  his  purchase  from  Ludlow  never  af- 
fected the  dependent  relation  in  which  he  stood 
to  Duncan  and  Campbell. 

The  court  are,  therefore,  of  opinion  that  the 
motion,  on  the  part  of  the  defendant  for  a  new 
trial,  must  be  denied. 

Rule  refused. 

Ejectment — when  defendant  cannot  set  up  outstand- 
ing title  in  another.  Distinguished— 2  Wend.,  62 ;  6 
Wend.,  671. 

Cited  in— 7  Johns.,  159 ;  9  Johns.,  276;  7  Cow.,  301, 
643 ;  9  Cow.,  670 ;  5  Wend.,  348 ;  35  N.  Y.,  473 ;  33  Barb., 
361 ;  63  Barb.,  533 ;  Hill  &  D.,  190 ;  47  How.  Pr.,  427 ; 
9  Bos.,  68  ;  67  Mo.,  53 ;  96  111.,  601. 

When  prior  possession  willpreoatt  over  subsequent. 

Cited  in— 10  Johns.,  356 ;  5  Cow.,  202 ;  17  Wend.,  78 ; 
61  N.  Y..  59;  5  Lans.,  213;  26  Hun,  622  ;  7  Barb.,  631 ; 
31  Barb.,  514;  33  Barb.,  389;  37  Barb.,  249;  40  Barb., 
231 ;  38  Mich.,  730. 

Tresfxiss—  WJio  may  maintain.  Cited  in — 16 Barb., 
134 :  19  Barb.,  483. 

Parnl  partition.  Cited  in— 5  Wend.,  54;  7  Wend., 
141;  25  Wend.,  436;  19  N.  Y.,  297;  36  N.  Y.,  502;  20 
Barb.,  127 ;  43  Barb.,  549. 

Also  cited  in— 2  Trans.  App.,  260  ;  47  Mich.,  224. 


VAN  BENTHUYSEN  ET  AL., 

v. 

DE  WITT  ET  AL. 

Suit  on  Bond — Assignment  of  Breaches — Dam- 
ages. 

In  suits  on  bonds  for  the  performance  of  cove- 
nants, it  is  compulsory  on  the  plaintiff  to  assign 
breaches  and  have  his  damages  assessed  ;  and  if  no 
damages  are  assessed  on  the  breaches  assigned  it 
will  be  error. 

Citations-2  Cai.,  329 ;  2  Wils.,  377 ;  5  T.  B..  636. 

rp HIS  case  came  before  the  court  on  the  re- 
JL  turn  to  a  writ  of  error  from  the  Common 
Pleas  of  Dutchess  County. 

The  suit  below  was  on  a  bond  given  by  the 
plaintiffs  in  error  to  the  defendants,  as  over- 
seers of  the  poor  of  Rhynebeck,  to  indemnify 
the  town  against  the  maintenance  of  a  bastard 
child. 

The  defendants  below  pleaded, 

1.  Non  evtfactum,  and 

2.  Performance  of  the  condition. 

The  plaintiffs  replied,  setting  forth  a  breach, 
and  issue  was  joined  thereon.  The  verdict 
was  taken  upon  the  first  issue  only,  by  which 
the  jury  found  that  the  bond  was  the  deed  of 
the  defendanls,  and  they  assessed  damages,  by 
reason  of  the  detention  of  the  debt,  to  one 
cent,  besides  the  costs  and  charges  to  six  cents. 
JOHNS.  REP.,  4. 


A  judgment  was  given  thereon  for  the  debt 
and  costs. 

*The  case  was  submitted  to  the  [*214- 
court  without  argument.  The  question  was, 
whether  it  is  not  error  to  enter  a  judgment  for 
the  debt,  before  the  jury  have  passed  upon  the 
second  issue,  and  if  found  in  favor  of  the 
plaintiff,  until  they  shall  have  assessed  dam- 
ages for  the  breach  assigned. 

Per  Curiam.  In  suits  on  bonds  for  the  per- 
formance of  covenants,  it  is  compulsory  on 
the  plaintiff  to  assign  breaches,  and  have  his 
damages  assessed.  (2  Caines,  329.)  And  when 
breaches  are  assigned,  the  jury  at  the  trial 
must  assess  damages  for  such  breaches  as  the 
plaintiff  shall  prove  to  have  been  broken, 
otherwise  the  verdict  is  erroneous,  and  a  venire 
de  now  will  be  awarded.  This  was  so  held  in 
the  case  of  Drage  v.  Brand  (2  Wils.,  377), 
where  the  jury  having  found  that  the  defend- 
ant owed  the  debt,  and  having  omitted  to  as- 
sess damages  for  the  breach  assigned,  a  •venire 
de  novo  was  awarded.  In  Hardy  v.  Bern  (5 
Term  Rep.,  636),  error  was  brought  into  the 
Exchequer  Chamber  upon  the  judgment,  be- 
cause, as  the  breaches  were  denied  by  the  de- 
fendant, and  issue  joined  thereon,  tue  jury  had 
found  .the  issues  for  the  plaintiffs,  and  had 
given  only  damages  for  the  detention  of  the 
debt,  and  had  not  assessed  damages  for  the 
breaches.  And  upon  the  opinion  of  Lord 
Kenyon,  and  of  Mr.  Justice  Bailer,  that  the 
damages  must  be  assessed,  the  judgment  was 
reversed,  and  a  venire  de  novo  awarded. 

In  the  present  case  there  is  this  further  de- 
fect, that  the  jury  have  not  passed  at  all  upon 
the  second  issue. 

We  are,  accordingly,  of  opinion  that  the 
judgment  below  must  be  reversed,  and  that  a 
venire  de  nono  be  awarded,  at  the  election  of  the 
defendants  in  error,  returnable  at  the  Dutchess 
Circuit.  •«-. 

Judgment  below  reversed. 

Cited  in— 8  Johns.,  116 ;  16  Johns.,  209  ;  7  Wend., 
S50 ;  6  How.  Pr.,  492  ;  11  How.  Pr.,  414 ;  Hemp..  198, 
199. 


*JACKSOJSr,  ex  dem.  FERRIS,  [*21o 

v. 
FULLER. 

Ejectment — Mortgage  —  Privity    of    Contract — 
Notice  to  Quit. 

In  an  action  of  ejectment  brought  by  a  mortgagee 
against  the  purchase  of  the  interest  of  the  mort- 
gagor, or  against  a  third  person,  between  whom 
and  the  mortgagee  there  is  no  privity  of  contract  or 
estate,  a  previous  notice  to  quit  is  not  necessary. 

Citation— 2  Johns.,  75,  84. 

THIS  was  an  action  of  ejectment,  upon  a 
mortgage,  executed  on  the  1st  May,  1807, 
by  Andrew  Wilson,  Jun.,  to  the  lessor  of  the 
plaintiff.  It  was  admitted  that  the  mortgage 
debt  was  due  and  unpaid,  and  that  the  de- 
fendant was  in  possession,  without  the  privity 
or  consent  of  the  plaintiff.  Wilson,  the  mort- 
gagor, in  February  or  March,  1808,  conveyed 
the  premises  in  fee  to  one  Daniel  Wilson, 
subject  to  the  mortgage.  In  April  last  the 
interest  of  the  mortgagor  was  sold  on  execu- 
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tion,  nt  public  auction,  to  Daniel  Wilson,  who 
was  the  highest  bidder,  and  on  the  1st  of  May 
last  he  leased  the  premises  for  one  year  to  the 
•defendant.  The  case  was  submitted  to  the  court 
without  argument. 

The  question  was,  whether  the  defendant 
was  entitled  to  notice  to  quit. 

Per  Curium.  The  case  of  Jackson,  ex  dem. 
Benton  v.  iMughhead  (2  Johns.  Rep.,  75),  in 
which  the  court  decided  that  a  mortgagor  was 
entitled  to  notice  to  quit,  arose  between  the 
original  mortgagor  and  mortgagee.  There 
was  a  privity  of  contract,  as  well  as  of  estate, 
existing  in  tliat  case  ;  and  the  reason  of  the 
rule  requiring  notice  is  much  weakened  when 
it  is  to  be  applied  to  the  case  of  a  purchaser  in 
fee  under  the  mortgagor.  All  privity  between 
the  parties  is  now  gone.  The  purchaser  is  a 
stranger  to  the  contract  by  which  the  mort- 
gage was  created.  He  cannot  be  considered 
in  the  light  of  a  tenant.  He  knows  nothing 
of  the  original  debt,  and  is  under  no  personal 
obligation  to  pay  it.  He  holds  possession  of 
the  pledge,  but  not  as  in  the  other  case,  "by 
a  perfect  understanding  between  him  and  the 
mortgagee."  He  claims  exclusively  by  a  title 
from  the  mortgagor;  and  his  case  is  very 
-analogous  to  that  of  Jackson  ex  dem.  Simmons, 
v.  Chase  (2  Johns.  Rep.,  84),  decided  in  the 
same  term  with  the  former,  in  which  it  was 
held  that  notice  was  not  necessary,  because 
216*]  the  privity  *of  landlord  and  tenant 
could  be  said  to  exist  between  the  mortgagee 
and  a  purchaser  from  the  mortgagor.  If 
notice  be  required  in  this  case,  it  must  be  so 
in  every  case  of  ejectment  upon  a  mortgage, 
even  though  the  land  has  been  conveyed  in 
fee,  from  hand  to  hand,  until  all  knowledge 
•of  any  existing  incumbrance  is  totally  lost.  This 
might,  indeed,  be  a  convenient  rule  for  a  pur- 
chaser of  land  charged  with  a  dormant  mort- 
gage, but  we  must  then  adopt  some  other  prin- 
ciple than  that  which  governed  in  the  case  of 
Jackson  v.  Laughhead,  of  a  privity  of  contract 
between  the  parties.  There  must  be  judgment 
for  the  plaintiff. 

Judgment  for  the  plaintiff . 

Cited  in— 13  Johns.,  108 ;  16  Johns.,  291 ;  1  Cow., 
125  :  4  Cow.,  279 ;  7  Cow.,  750 ;  6  Wend.,  671 :  8  Wend., 
585 ;  1  Edw.,  652 ;  14  N.  Y.,  66 ;  16  Barb.,  472 ;  1  Hall, 
246. 


JACKSON,  ex  dem.  TUTHILL, 

0. 
DUBOIS. 

Interest  of  Mortgage— Execution — Mortgage  Not 
Registered— Judgment  Docketed— Preference — 
Sale—  Bona  Fide  Purchaser. 

Though  the  interest  of  a  mortgagee  cannot  be  sold 
in  execution,  yet  he  may  maintain  an  action  of 
ejectment  ajramst  the  mortgagor,  and  those  who 
claim  under  him. 

A  mortgage  not  registered  has  a  preference  over 
a  subsequent  judgment  docketed.  But  if  the  land 
should  be  sold  by  the  sheriff  under  the  judgment, 
prior  to  the  registry  of  the  mortgage,  a  Itona  fide 
purchaser  at  the  sheriff's  sale  would  be  protected 
against  the  mortgage. 

Where  A  mortgaged  his  land  in  1800,  and  a  judg- 
ment was  obtained  against  him,  and  docketed  in 
1801,  and  the  mortgage  was  afterwards  registered 
in  1802,  and  the  land  having  been  seized  under  an 
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execution  issued  on  the  judgment,  the  mortgagee 
attended  at  the  sheriff's  wiles,  in  1800,  and  bid  with- 
out mentioning  the  mortgage,  it  was  held  that  the 
registry  Of  the  mortgage  was  notice  to  all  the  world, 
and  that  the  interest  of  the  mortgagee  was  not 
affected  by  his  silence,  or  bidding  at  the  sale,  nor 
could  it  be  defeated  by  the  sale,under  the  judgment, 
subsequent  to  the  registry. 

Citation— 4  Johns.,  41. 

THIS  was  an  action  of  ejectment.  The  cause 
was  tried  at  the  Ulster  Circuit,  before  Mr. 
Justice  Van  Ness,  on  the  3d  October,  1808. 

The  lessor  of  the  plaintiff  claimed  title  to 
the  premises  in  question  under  a  purchase 
made  at  a  sheriff's  sale. 

At  the  trial,  an  alias  fieri  facias  was  produced, 
issued  out  of  the  Ulster  Common  Pleas,  tested 
the  20th  September,  1806,  and  returnable  the 
first  Tuesday  of  January,  1807,  directed  to  the 
sheriff  of  Ulster,  and  in  the  usual  form, 
for  the  sum  of  $75  debt,  and  $24.64  damages, 
*against  Tunis  Sammons.  Under  this  [*2 1 7 
execution,  the  sheriff  sold  all  the  right  and 
title  of  Tunis  Sammons  to  the  premises  in 
question,  for  $204,  to  the  plaintiff,  and  execut- 
ed a  deed  to  him,  which  was  produced.  Cor- 
nelius Low  and  Thomas  Harris  were  both  pres- 
ent at  the  sale,  and  Harris  bid  twice.  Harris 
did  not  mention  that  he  had  any  claim  to  the 
property,  nor  did  he  forbid  the  sale.  A  copy 
of  the  judgment  on  which  the,  execution  was 
issued  was  produced,  bearing'  date  in  July, 
1801.  The  premises  were  devised  to  Tunis 
Sammons  by  his  father. 

The  defendant  produced  a  bond  and  mort- 
gage executed  by  Tunis  Sammons  to  Thomas 
Harris,  for  the  premises  in  question,  for 
securing  the  payment  of  £84,  dated  the  21st 
March,  1800,  and  registered  the  17th  April, 
1802. 

It  appeared  that  in  the  summer  of  1803 
Sammons  and  Harris  made  a  settlement  of 
their  accounts  together,  in  which  the  money 
due  on  the  bond  and  mortgage  was  included, 
and  a  balance  of  about  $400  was  found  due  to 
Harris,  who  took  a  lease  of  the  premises  from 
Sammons  for  ten  years,  to  pay  that  sum  ;  and 
that  an  indorsement  was  to  be  made  on  the 
bond,  at  the  end  of  every  year,  of  the  sum 
agreed  on.  The  bond  and  mortgage  were  un- 
derstood to  be  in  force. 

The  defendant  produced  a  lease  from  Harris 
to  him,  dated  the  28th  March,  1805  ;  and  the 
lease  from  Sammons  to  Harris,  dated  the  26th 
July,  1803,  was  also  produced,  under  a  notice 
given  for  that  purpose. 

On  this  evidence,  the  judge  directed  the 
plaintiff  to  be  called,  and  nonsuited,  with  leave 
to  move  the  court  to  set  the  nonsuit  aside,  and 
grant  a  new  trial. 

A  motion  was  made  to  set  aside  the  nonsuit, 
on  the  following  grounds: 

1.  As  the  mortgage  was  not  registered  at 
the  time  the  judgment  was  docketed,  it  must 
be  postponed  and  the  judgment  first  satisfied. 

2.  That  Harris,  by  taking  possession  of  the 
premises  for  the  first  time  in  July,  1803,  and 
then   as    a    tenant  under  *Sammons,  [*218 
was  estopped  from  claiming  the  possession  as 
mortgagee. 

3.  That  as  Harris  was  present  at  the  sheriff's 
sale,  and  was  silent  concerning  his  claim  as 
mortgagee,  he  is  estopped  from  now  setting 
up  the  mortgage. 
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Messrs.  Hawkins  and  Fink,  for  the  plaintiff. 
1.  The  plaintiff,  as  purchaser  at  the  sheriff's 
sale,  comes  in  under  the  judgment,  and  ac- 
•quires  all  the  interest  which  was  bound  by 
•that  judgment.  His  title  refers  back  to  the 
time  of  the  judgment.  (1  Johns.  Cas.,  85, 
Jackson  d.  Loan  Officers  of  Reiisselaer  v.  Bull.) 
The  statute  concerning  mortgages  (24  sess.,  ch. 
156  ;  L.  Vol.  I.,  480,  sess.,  -86,  ch.  32,  sec.  2  ; 
1  II.  L..  373)  declares  that  the  mortgage  first 
roistered  shall  have  a  preference,  and  that  a 
mortgage  not  registered  shall  not  defeat  the 
title  or  interest  of  a  bona  fide,  purchaser.  A 
judgment  creditor  ought  to  be  considered  and 
treated  as  a  bona  fide  purchaser.  His  lien  is 
perfect.  The  title  of  the  mortgagee  until  the 
registry  is  imperfect.  The  law  gives  the  lien 
to  the  judgment  creditor,  and  if  at  the  time  it 
is  created,  it  has  a  priority  to  any  other  in- 
•  cumbrance,  that  priority  ought  not  to  be  de- 
feated by  any  subsequent  acts.  If  the  sale  of 
'the  premises,  under  the  judgment,  had  been 
made  prior  to  the  registry  of  the  mortgage, 
there  is  no  doubt  that  the  purchaser  would 
have  acquired  a  valid  title.  If  the  mortgage 
had  been  registered  at  the  time,  the  judgment 
creditor,  knowing  the  existing  of  the  mortgage 
would  not  have  relied  on  his  judgment,  but 
have  sought  for  other  security. 

As  Harris  took  a  lease  from  Sammons,  he  is 
•estopped  from  claiming  to  hold  as  mortgagee. 
The  plaintiff  has  a  right  to  avail  himself  of 
this  estoppel.  Every  person  who  becomes 
interested  by  act  of  law,  shall  be  bound  by 
.and  may  take  advantage  of  an  estoppel. 
.(Viner,  Estop.,  L,  1.,  A,  1 ;  Co.  Litt.,  352  a.) 
Estoppels  bind  both  parties.or  neither.  (12  Mod. 
361.)  As  Sammons  would  not  have  denied 
.the  lease,  neither  can  Harris.  A  man  shall 
.always  be  estopped  by  his  own  deed,  nor  is  he 
permitted  to  prove  anything  in  contradiction 
to  his  own  solemn  act.  (2  Bl.  Com.,  295  ;  Co. 
Litt.,  171;  Plowd.  Rep.,  433,  434.)  And  so 
far  is  this  principle  carried,  that  if  one  takes  a 
219*]  lease  by  indenture,  of  his  *own  lands, 
it  shall  bind  him.  (Viner,  Estop.,  K  ;  Wood- 
fall,  207,  2d  edit.)  So  a  feoff ment  enrolled, 
without  livery  of  seisin,  though  it  has  no 
force  to  pass  the  land,  yet  the  feoffer  is  es- 
topped from  saying  it  was  not  his  deed.  (Viner, 
Estop.,  A.)  If  A  lease  land  to  B  for  years, 
both  parties  are  estopped  to  say  that  the  lessor 
had  no  title.  (Co.  Litt.,  47ft  ;  Viner,  Estop., 
N,  2Ld.  Raym.,  1051  ;  Shepherd's  Touch., 
52.)  If  the  defendant  sets  up  the  mortgage 
while  the  lease  is  in  operation,  he  must  deny 
that  the  lessor  had  authority  to  make  the  lease. 
An  estoppel  which  affects  the  land  runs  with 
it  into  whose  hands  soever  the  land  comes. 
.(1  Salk.,  276  ;  3  Term  Rep.,  371.)  The  legal 
existence  of  the  lease  is  incompatible  with  that 
of  the  mortgage  ;  and  the  lease,  being  the  last 
security,  must  supersede  and  dissolve  the 
mortgage.  (Poph.  Rep.,  8.) 

If  a  mortgagee  should  accept  a  lease  of  the 
premises  from  the  mortgagor,  would  he  be  al- 
lowed to  set  up  the  mortgage  in  defense  to  an 
action  of  debt  for  the  rent  ? 

3.  As  Harris  was  present  at  the  sheriff's  sale, 

and  concealed  his  mortgage,  it  must  be  con- 

:  sidered  as  a  fraud  on  the  purchaser.     (1  Bro. 

-C.  C.,  63;  1  Fonbl.,  161  ;  2  Johns.  Rep.,  589; 

Roberts  on  Fraud,  181.)    In  cases  of  fraud, 


courts  of  law  have  power  to  afford  relief. 
(Doug.,  21.)  If  Harris  meant  to  have  claimed 
under  the  mortgage,  he  ought  not  to  have  at- 
tended the  sale,  or  have  made  known  his 
mortgage  at  the  time. 

Messrs.  Sudam  and  ,/.  Tattintulge,  contra. 
A  purchaser  at  a  sheriff's  sale  stands  in  the 
place  of  the  defendant  in  the  execution,  and 
takes  his  title.  (1  Johns.  Cas.,  153.)  The 
mortgage  was  given  in  March,  1800,  and 
the  judgment  is  in  August,  1801.  At  the 
time  of  the  judgment  Sammons,  as  mortgagor, 
had  only  an  equity  of  redemption.  The  judg- 
ment could  bind  no  more  than  the  interest  of 
a  mortgagor.  The  execution  commands  the 
sheriff  to  levy  on  the  lands  of  which  the  de- 
fendant was  seized  at  the  time  of  the  judg- 
ment. Now,  Sammons  was  at  that  time  seized 
only  as  mortgagor,  and  no  more  than  an  equity 
of  redemption  could  be  sold  under  the  execu- 
tion. 

A  judgment  is  not  a  lien,  nor  can  it  affect 
purchasers  or  mortgagees,  until  the  roll  is  filed, 
and  the  judgment  docketed.  (24th  sess.,  ch. 
105,  Vol.  L,  p.  388;  sess.  36,  ch.  50;  1  R.  L., 
501  ;  2  Rev,  Stat.  359.)  A  mortgage  is  a  bet- 
ter security.  It  is  an  immediate  lien,  and, 
though  unregistered,  this  lien  cannot  be  de- 
feated *by  a  subsequent  judgment.  [*22O 
This  is  manifest  from  the  provisions  of  the 
statute. 

2.  The  doctrine  of  estoppel  is  not  applicable 
to  the  present  case.     The  lessor  is  a  mere  spec- 
ulating purchaser,  five  years  after  the  mort- 
gage was  duly  registered.     The  paper  which 
has  been  introduced  as  a  lease  is  nothing  more 
than  an  agreement  as  to  the  annual   value  of 
the  land  of  which  the  mortgagee  took  posses- 
sion.    The  mortgage  was  in  full  force  at  the 
time.     It  was  proper  to  fix  the  annual  value  of 
the  land,  in  order  that  it  might  be  applied  to 
the  payment  of  the  bond  and  mortgage.     By 
the  mortgage  Harris  acquired  a  fee-simple  at 
law,  and  if  he  took  a  lease  the  greater  estate 
would  not  be  merged. 

3.  The  registry  of  a  mortgage  is  notice  to 
all  the  world.     (Johnson  v.    Stags.  2  Johns. 
Rep.,  510.)    The  sale  was  long  subsequent  to 
the  registry  ;  Harris,  therefore,  cannot  claim 
the  protection  of  a  bona  fide  purchaser  without 
notice.     He  is  a  purchaser  with  full   notice. 
He,  no  doubt,  speculated  upon  the  supposition 
that  the  judgment  would  prevail  against  the 
mortgage.     Harris,  by  attending  the  sale  and 
bidding,  could  not  deceive  the  plaintiff ,  ^be- 
cause the  interest  to  be  sold  was  no  more  than 
that  of  a  mortgagor,  and  the  mortgagee  had  a 
right  to  become  the  purchaser.     There  is  no 
pretense  for  the  suggestion  of  a  legal  or  con- 
structive fraud,  arising   from   the  silence  of 
Harris,  when  the  mortgage  had  been  duly  reg- 
istered for  several  years. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  having  been  nonsuited  at  the 
trial,  has  moved  to  set  it  aside.  The  facts  are 
briefly  these :  Cornelius  Low  obtained  a  judg- 
ment, in  the  Common  Pleas  of  Ulster,  against 
Tunis  Sammons,  which  was  docketed  on  the 
5th  of  August,  1801.  An  execution  was  issued 
on  this  judgment,  dated  the  28th  September. 
1806,  and  a  sale  was  made  by  the  sheriff  there- 
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on,  of  the  premises  in  question,  to  the  lessor 
of  the  plaintiff,  and  a  deed  was  given  on  the 
10th  or  March,  1807.  Sammonsr  title  to  the 
221*]  premises  on  the  21st  of  March,  *1800, 
was  unquestioned.  On  that  day  he  executed 
a  mortgage  to  Thomas  Harris  of  the  premises, 
to  secure  the  payment  of  $210,  payable  1st 
April  after  date.  This  mortgage  was  registered 
the  17th  of  April,  1802.  At  the  sheriff's  sale 
Harris  appeared  and  bid  several  times,  and 
gave  no  notice  of  his  mortgage,  nor  did  he 
forbid  the  sale.  On  the  26th  of  July,  1803, 
Sammons  gave  a  lease  to  Harris  of  the  prem- 
ises for  ten  years,  to  secure  the  payment  of  a 
balance  of  $400  due  him  from  Sammons,  and 
one  tenth  of  this  balance  was  to  be  indorsed 
every  year  on  the  bond  accompanying  the 
mortgage ;  when  this  agreement  was  made  both 
parties  talked  of  the  bond  and  mortgage  being 
in  force. 

A  mortgagee  is  considered  at  law,  and  for 
certain  purposes,  as  the  owner  of  the  estate. 
It  has  been  decided  in  this  court  that  his  inter- 
est cannot  be  sold  on  execution  -(ante,  p.  41, 
Jackxon  v.  WiUiard),  because  it  cannot  be  sep- 
arated from  the  debt ;  and  it  has  been  consid- 
ered as  a  security  for  money.  Still,  however, 
it  cannot  be  denied  that  the  mortgagee  has  the 
title,  so  far  as  to  enable  him  to  maintain  an 
ejectment  on  the  mortgage,  not  only  against 
the  mortgagor,  but  against  such  as  derive  title 
under  him  subsequent  to  the  mortgage.  The 
2d  section  of  the  statute  concerning  mortgages 
(Vol  I.,  R.  L.,  481)  gives  priority,  in  case  of 
several  mortgages  of  the  same  premises,  to  the 
first  registered  ;  and  it  provides  that  no  mort- 
gage shall  defeat  or  prejudice  the  title  or  in- 
terest of  any  bona  fide  purchaser,  unless  the 
same  be  duly  registered,  according  to  the  pro- 
visions of  the  statute.  Before  this  statute  there 
was  no  necessity  of  registering  mortgages ; 
they  would  have  stood  upon  the  same  footing 
as  any  other  lien  on  real  property.  Since  the 
statute  they  must  be  registered,  or  lose  their 
priority,  as  to  junior  mortgages,  and  be  liable 
to  be  defeated,  in  case  of  a  bona  fide  purchaser 
prior  to  the  registry.  There  is  nothing  in  the 
statute  which  gives  a  preference  to  a  judgment 
docketed  over  an  unregistered  mortgage.  The 
judgment  being  by  act  of  law,  does  not  destroy 
the  lien  acquired  by  an  unregistered  mortgage, 
222*]  nor  gain  a  preference  *over  it.  Should 
the  mortgagee  permit  a  sale  to  take  place, 
prior  to  the  registry,  then,  in  my  opinion,  the 
vendee  of  the  sheriff  would  be  protected  from 
the  mortgage,  and  it  would  lose  its  priority. 
In  the  present  case,  the  mortgage  to  Harris  had 
been  registered  nearly  five  years  prior  to  the 
sheriff's  sale.  The  mortgage  being  prior  to 
the  judgment,  and  the  registry  long  before  the 
sale,  Harris  had  the  legal  title  to  the  premises, 
and  the  lessor  of  the  plaintiff  must  be  deemed 
to  have  had  notice  of  the  mortgage  when  he 
purchased. 

There  is  no  weight  in  the  objection  that  by 
Harris'  bidding  at  the  vendue  he  ought  to  be 
estopped  from  disputing  the  title  of  the  pur- 
chaser at  that  sale.  Sammons  had  a  vendible 
interest  in  the  premises,  the  equity  of  redemp- 
tion. Harris'  bidding,  when  he  had  a  right  to 
presume  every  one  who  bid  knew  of  his  mort- 
gage, is  not  irreconcilable  with  the  situation 
in  which  he  stood  as  mortgagee. 
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The  suggestion  that,  by  the  arrangement 
which  took  place  between  Harris  and  Sam- 
iiimis,  the  mortgage  was  surrendered,  is  incon- 
sistent with  their  declared  intentions,  ;m<i  is 
contradicted  by  the  lease  itself;  for  by  that, 
the  existence  of  the  bond  and  mortgage  is  rec- 
ognized. I  am  satisfied  that  the  nonsuit  was 
correctly  ordered,  and  that  the  plaintiff  fan 
take  nothing  by  his  motion. 

Rule  refused. 

Cited  in— 4  Cow.,  278.  605;  9  Cow.,  123;  8  Wen.l.. 
626;  1  Edw.,  652;  6  Barb.,  78;  8  Barb.,  109:  9  How. 
Pr.,  571:  60  How.  Pr.,  394;  8  Abb.  Pr..  166;  9  Bos, 
328  ;  3  Wash.,  549. 


HUTCHINS  AND  CARY  v.  FITCH. 

1.  Warrant  against  Two  Defendants — One 
Taken — Venire.  2.  Plea  of  former  Judg- 
ment— Proof. 

Where  a  justice  issued  a  warrant  against  two  de- 
fendants, one  of  whom  was  taken,  and  the  other  re- 
turned not  found ;  and  the  defendant  taken  pleaded 
to  the  action,  and  a  venire  was  issued,  which  named 
him  alone  without  taking1  notice  of  the  other  defend- 
ant, the  venire  was  held  sufficient.  The  statute 
merely  requires  that  the  judgment  must  be  agrainst 
both  joint  debtors,  and  is  silent  as  to  the  intermedi- 
ate proceeding's. 

Wnere  a  suit  was  brought  on  a  note  to  A  or  bearer, 
and  the  defendant  pleaded  a  former  suit  on  the 
same  note  brought  against  him  by  B,  and  a  judgment 
in  favor  of  the  defendant,  it  was  held  not  to  be  a 
bar  to  the  second  suit,  unless  the  defendant  also 
proved  that  A  was  the  rightful  owner  or  possessor 
of  the  note. 

IN  ERROR,  on  certiorari.  Fitch  brought  a 
suit  against  Hutchins  and  Gary,  before 
the  justice,  by  warrant.  Hiitchins  was  returned 
taken,  and  Gary  not  found,  and  Hutchins 
agreed  to  go  to  trial.  Fitch  declared  on  a 
promissory  *note  given  by  both  de-  [*223 
fendants  to  Joseph  Rundle,  or  bearer,  for  $25, 
payable  on  demand.  Hutchins  pleaded  non 
assumpsit,  and  a  jury,  at  the  request  of  the 
plaintiff,  was  called.  In  the  venire  Hutchins 
alone  was  named  as  defendant,  no  mention 
being  made  of  Gary.  The  note  was  proved 
against  both  defendants.  It  was  proved  that 
an  action  had  been  brought  and  tried  before 
another  justice  on  the  same  note,  between 
Joshua  Fitch,  plaintiff,  and  Hutchins  alone, 
defendant,  in  which  the  jury  found  a  verdict 
in  favor  of  Hutchins,  for  6  cents.  The  jury, 
in  this  case,  found  for  the  plaintiff  below,  for 
the  amount  of  the  note,  on  which  a  judgment 
was  rendered  by  the  justice. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

Per  Ouriam.  1.  The  plaintiffs  in  error  ob- 
ject that  the  venire  did  not  mention  the  name 
of  Gary,  the  other  defendant,  a  joint  debtor, 
who  was  not  taken  on  the  warrant.  But  as 
the  Act  for  the  Recovery  of  Debts  to  the  Value 
of  Twenty-five  Dollars  says  that  the  joint 
debtor  taken  shall  answer  to  the  plaintiff,  and 
as  he  alone  pleaded  and  joined  issue  with  the 
plaintiff,  the  venire  was  sufficient.  The  men- 
tion of  the  name  of  the  other  joint  debtor  would 
have  been  matter  of  form  only,  and  is  cured 
by  the  verdict.  The  statute  has  expressly  re- 
quired that  the  judgment  shall  be  against  both 
the  debtors,  against  the  one  not  taken,  as  well 
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as  the  one  taken  and  brought  into  court,  and 
is  silent  as  to  the  .intermediate  proceedings.1 
The  return  of  the  justice  does  not  state  explic- 
itly the  form  of  the  entry  of  the  judgment, 
but  as  no  exception  has  been  taken  to  the  re- 
turn in  this  respect,  we  are  to  presume  that 
the  entry  of  the  judgment  was  correct. 

2.  Another  objection  is,  that  though  a 
former  trial  and  judgment,  for  the  same  cause 
of  action,  was  given  in  evidence  to  the  jury, 
yet  they  found  a  verdict  for  the  plaintiff.  The 
former  suit  was  in  favor  of  one  Joshua  Fitch  ; 
but  it  does  not  appear,  from  the  return,  what 
224*]  evidence  Joshua  *Fitch  gave,  on  the 
trial  of  the  former  cause,  that  he  was  the 
owner  or  bearer  of  the  note  in  question.  The 
verdict  in  the  former  cause  may  have  been 
against  Joshua  Fitch,  and  yet  be  no  bar  to  the 
present  suit,  it  not  being  between  the  same 
parties,  nor  brought  by  the  rightful  owner  of 
the  note.  To  render  the  former  judgment  a 
bar,  it  ought,  at  least,  to  have  been  shown 
that  the  former  suit  was  by  the  real  owner  of 
the  note.  That  does  not  appear ;  for  nothing 
concerning  it  is  stated  in  the  return ;  and  as 
the  jury  have  found  for  the  plaintiff  below, 
notwithstanding  the  plea,  the  court  are  of  opin- 
ion that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
Cited  in-21  Wend.,  406. 


SANFORD  v.  MICKLES  AND  FORMAN. 

1.  Note  payable  on  Demand  —  Negotiation  — 
Partial  Payments  —  Defenses.  2.  Partnership 
—  Dissolution  —  Power  of  One  Partner. 

Where  a  note,  payable  on  demand,  was  negoti- 
ated five  months  after  its  date,  and  there  were 
several  payments  indorsed  prior  to  its  transfer,  in 
an  action  by  the  indorsee,  the  maker  was  not  al- 
towed  to  set  up  any  defense,  as  against  the  payee, 
or  to  impeach  the  amount  due  on  the  face  of  the 
note,  at  the  time  of  the  transfer. 

One  partner,  after  a  dissolution  of  the  copart- 
nership, cannot  indorse  notes  or  bills,  given  before 
to  the  firm,  though  he  is  authorized  to  settle  the 
copartnership  concern. 

Citations—  2  Cai.,  369;  3  Esp.  Gas.,  111. 


was  an  action  of  assumpsit.  The  dec- 
JL  laration  contained  two  counts  ;  one  on  a 
promissory  note,  dated  the  14th  June,  1806, 
given  by  the  defendants  to  Brown  &  Olm- 
stead,  for  $1,249.56.  payable  on  demand,  and 
indorsed  by  Brown  &  Olmstead  to  the  plaint- 
iff. The  second  count  was  for  money  had 
and  received,  to  the  use  of  the  plaintiff.  Plea, 
non  assumpsit,  with  notice  of  set-off.  The 

1.—  2  Rev.  Stat..  247. 


cause  was  tried  at  the  Onondaga  Circuit,  in 
September,  1808.  The  note  was  signed  S. 
Brown,  Jun.,  for  Mickles  &  Co.,  and  his  au- 
thority to  make  the  note  was  proved. 

The  indorsement  on  the  note  was  in  the 
handwriting  of  Olmstead,  and  in  the  words 
following:  "November  15,  1808.  Pay  the 
contents  to  Benjamin  Sanford.  William 
Olmstead,  for  the  late  firm  of  Brown  &  Olm- 
stead." The  partnership  *of  Brown  [*225 
&  Olmstead  had  been  dissolved,  by  mutual 
consent,  before  the  indorsement  was  made. 
At  the  time  of  the  dissolution,  it  was  agreed 
that  Olmstead  should  take  the  stock  in  trade, 
collect  and  receive  the  outstanding  debts,  and 
pay  the  debts  due  by  the  partnership ;  but  no 
authority  to  indorse  notes,  or  to  use  the  name 
of  the  firm  in  any  manner,  was  shown.  The 
defendants'  counsel  objected  that  Olmstead 
having  no  authority  to  indorse  the  copartner- 
ship name,  after  a  dissolution  of  partnership, 
the  plaintiff  could  not  recover  on  the  note ; 
but  this  objection  was  overruled.  The  de- 
fendants then  offered  to  prove  that  the  note 
was  given  by  Brown,  the  clerk  of  Mickles  *fc 
Co.,  for  the  balance  of  accounts  adjusted  by 
him,  and  in  which  he  included  not  only  the 
demands  of  Brown  &  Olmstead  against  the 
firm  of  Mickles  &  Co.,  but  also  what  was  due 
from  the  defendants  individually,  and  that 
the  clerk  had  no  authority  to  adjust  any  de- 
mands against  the  defendants,  in  their  sepa- 
rate capacities  ;  but  this  evidence  was  objected 
to  and  overruled.  The  defendants  then  offered 
to  prove  that,  in  the  adjustment  of  the  ac- 
counts for  which  the  note  was  given,  there 
were  several  errors,  which,  if  corrected,  would 
materially  reduce  the  balance,  and  the  amount 
due  on  the  note  ;  but  this  testimony  was  ob- 
jected to,  and  overruled  by  the  judge.  Several 
payments  were  indorsed  on  the  note,  the  last 
of  which  was  on  the  25th  October,  1806.  The 
jury  found  a  verdict  for  the  plaintiff,  for  the 
balance  due  on  the  note,  after  deducting  the 
payments  indorsed. 

On  the  motion  to  set  aside  the  verdict,  and 
for  a  new  trial,  two  questions  were  raised  : 

1.  Whether  one  partner,  after  a  dissolution 
of  the  partnership,  can  indorse  a  note  given 
to  the  firm,  so  as  to  enable  the  indorsee  to 
maintain  an  action  in  his  own  name  against 
the  firm. 

2.  Whether  a  note,  payable  on  demand,  in- 
dorsed five  months  after  date,  on  which  sun- 
dry payments  are  indorsed  at  the  time,  is  to 
be  considered  as  due  at  the  time  of  its  being 
negotiated,  so  as  to  entitle  the  makers  to  set 
up  any  defense  *against  the  indorsee,  [*22O 
which  they  might  have  done  in  an  action 
brought  by  the  original  payee. 


NOTE,— Partnership — Dissolution — Bills  and  notes 
—Power  of  partner— Dishonor  of  demand  notes. 

After  dissolution  one  ex-partner  has  no  authority 
to  indorse  notes  and  bills  given  to  the  firm  in  ite 
name  before  dissolution.  Lumberman's  Bank  v. 
Pratt,  51  Me.,  563 ;  Fellows  v.  Wyman,  33  N.  H.,  351 ; 
Parker  v.  Macomber,  18  Pick.,  505 ;  White  v.  Tudor, 
24  Tex.,  639. 

Contra  when  the  dissolution  is  caused  by  death. 
Johnson  v.  Berlizheimer,  84  111.,  54;  Jones  v.  Thorn, 
2  Mart.  N.  S.,  463.  See,  also,  Commercial  Nat.  Bank 
v.  Proctor,  98  111.,  558 ;  Crawshay  v.  Collins,  15  Vesey, 
218. 

After  dissolution  one  ex-partner  has  no  authority  to 
bind  the  others  by  giving  a  note  in  the  name  of  the 
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late  firm  for  a  partnership  debt.  Graves  v.  Merry, 
6  Cow.,  701 :  National  Bank  v.  Norton,  1  Hill,  572 : 
Richardson  v.  Moies,  31  Mo.,  430;  Cunningham  v. 
Bragg,  37  Ala.,  436 ;  Burr  v.  Williams,  20  Ark.,  171 ; 
Lange  v.  Kennedy,  20  Wis.,  279;  Chamberlain  v. 
Bancroft,  24  Ga.,  310 ;  Morrison  v.  Perry,  11  Hun,  33; 
Van  Keuren  v.  Parmelee,  2  N.  Y.,  525 ;  Smith  v. 
Sheldon,  35  Mich.,  42 ;  Floyd  v.  Miller,  61  Ind.,  225 ; 
Curry  v.  White,  51  Cal.,  530. 

As  to  necessity  of  notice  of  dissolution,  see  Lansing 
v.  Gaine,  2  Johns.,  300,  note. 

See,  also,  on  subject  of  power  of  separate  partners 
after  dissolution,  Hackley  v.  Patrick,  3  Johns.,  536. 

As  to  dishonor  of  demand  notes,  see  Furman  v.  Has- 
kin,  2  Cai.,  368  and  note. 
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.tf>'.  Kirkland,  for  the  defendant,  as  to  the 
first  point,  citen  Lansing  v.  Oaine  &  Ten  Eyck 
(2  Johns.  Rep.,  300);  Hackley  v.  Patrick  (3 
Johns.  Rep.,  536);  Kilgour  v.  Fiidymn  etal. 
(1  H.  Bl.,  155).  and  Abeel  v.  Sutton  (3  Esp. 
Cases,  108). 

As  to  the  second  point,  he  contended  that 
the  payments  indorsed  on, the  note,  between 
its  date  and  the  time  of  its  transfer,  showed 
that  payment  had  been  demanded,  and  that 
the  note'  was  actually  due ;  and  that  this  was 
sufficient  to  put  the  plaintiff  on  the  inquiry. 
In  the  case  of  Furman  v.  Ha*kin  (2  Games' 
liep.,  369)  the  court  decided  that  a  promissory 
note,  payable  on  demand,  negotiated  by  the 
payee,  eighteen  months  after  it  was  made, 
was  to  be  considered  as  due  and  dishonored, 
and  that  the  indorsee  took  it  on  the  credit  of 
the  indorser,  and  subject  to  all  the  equities 
existing  between  the  original  parties.  A  note 
payable  on  demand  must  be  presented  in  a 
reasonable  time,  otherwise  it  will  be  consider- 
ed as  dishonored  ;  and  what  is  a  reasonable 
time,  is  a  question  of  law  (1  Term  Rep.,  168  ; 
3  Term  Rep.,  80;  7  Term  Rep..  422  ;  Chitty 
on  Bills,  2d  ed.,  98,  100,  197,  198,  199),  arising 
from  the  facts  found  by  the  jury. 

Mr.  Gold,  contra.  1.  The  indorsement  in 
the  name  of  the  firm  or  the  payees,  by  one  of 
the  partners,  was  merely  to  enable  the  plaint- 
iff to  recover  in  his  own  name.  It  created  no 
new  responsibility  on  the  part  of  the  partners. 
The  objection  does  not  lie  in  the  mouth  of  the 
party  who  is  subjected  to  no  new  responsibil- 
ity. The  authority  of  Olmstead  to  indorse 
the  copartnership  name  necessarily  arose  from 
the  transfer  of  the  partnership  stock  and  out- 
standing debts  to  him.  In  the  cases  cited  the 
indorsement  went  to  create  a  new  responsibility. 

2.  In  the  case  of  Furman  v.  Haskin  the  note 
was  negotiated  eighteen  months  after  it  was 
made ;  in  the  present  case  five  months  only 
had  elapsed.  It  is  true  that  payments  are  in- 
dorsed on  the  note  ;  and  the  last  indorsement 
227*]  is  strong  *evidence  that  all  prior  pay- 
ments were  correctly  indorsed,  and  that  the 
defendants  had  really  no  ground  to  object  to 
the  payment  of  the  sum  due  as  it  appeared  on 
the  note. 

YATES,  J.,  delivered  the  opinion  of  the 
court : 

1.  It  has  been  decided  in  the  case  of  Furman 
v.  Haskin  (3  Caines,  369),  that  a  note  payable 
on  demand,  indorsed  after  a  lapse  of  eighteen 
months,  was  to  be  considered  as  dishonored 
and  over  due,  and  that  the  indorsee  took  it 
liable  to  every  defense  which  might  have  been 
made  by  the  payee.  It  is,  however,  not  decided 
that  a  note  payable  on  demand,  and  indorsed 
within  a  shorter  period  than  eighteen  months, 
would  not  be  attended  with  the  same  conse- 
quences ;  each  case  ought,  perhaps,  to  be  gov- 
erned by  its  own  peculiar  circumstances.  In 
the  one  now  before  us,  a  number  of  payments 
have  been  indorsed,  and  the  last  but  a  few  days 
prior  to  the  assignment,  and  about  five  months 
after  its  date.  From  the  last  indorsement,  it 
may  be  presumed  that  all  antecedent  payments 
haa  been  noticed  and  entered  in  the  same 
manner  ;  the  plaintiff  had  a  right  to  consider 
the  amount  due  at  the  time  of  the  transfer, 
after  deducting  the  payments,  to  be  the  true 
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balance  ;  the  defendant  was,  therefore,  prop- 
erly prevented  from  impeaching  the  note,  as 
given  for  too  large  a  sum.1 

2.  The  authority  which  exists  during  the 
continuance  of  a  partnership,  from  one  part- 
ner to  bind  his  copartner,  ceases  on  its  disso- 
lution ;  and  with  respect  to  antecedent  d<-l>t-. 
contracted  during  the  partnership,  the  power 
to  receive  payments  and  give  discharges,  rests 
on  the  same  principle  with  that  of  joint  obli- 
gees or  payees  of  a  note,  not  otherwise  con- 
nected as  partners.  The  cases  cited  have 
been  determined  with  a  view  of  protecting  one 
partner  from  a  responsibility  which  might  be 
created  against  him,  in  consequence  of  the 
negotiation  of  bills  by  the  other  after  the  dis- 
solution. It  is  impossible  to  separate  the  right 
to  indorse  a  bill  by  one,  passing  the  title,  from 
the  legal  responsibility  on  all  those  having  an 
interest  in  it. 

*The  decided  manner  in  which  Lord  [*228 
Kenyon  (3  Esp.  Cas.,  Ill)  denies  the  right  of 
one  partner,  after  a  dissolution  of  the  partner- 
ship, to  indorse  bills  given  before,  if  he  even 
had  authority  to  settle  the  partnership  ac- 
counts, induces  me  to  believe  the  doctrine  as 
settled.  It  would  be  a  peculiar  hardship  to  put 
a  partner  retired  from  the  whole  concern,  so 
completely  in  the  power  of  the  other,  as  to 
charge  him  by  negotiating  bills  given  during 
the  partnership.  This  power  being  denied,  it 
follows  that  they  must  all  join  in  the  transfer 
of  a  bill  negotiated  after  the  dissolution,  for 
the  purpose  of  vesting  the  title  in  the  indorsee. 
The  court  are,  therefore,  of  opinion  that 
the  verdict  must  be  set  aside,  and  a  new  trial 
be  granted. 

New  trial  granted. 

Distinguished— 1  Cow.,  407. 

Cited  in— 21  Wend.,  387 ;  1  Hill,  576 ;  1  Lans.,  456 ; 
11  Hun,  35 ;  22  Hun,  549 ;  24  Hun.  512 ;  2  Barb.,  628; 
27  Barb.,  81;  53  Barb.,  582;  66  Barb.,  167;  5  Abb.  N. 
S.,  415. 


ROSEKRANS  v.  VAN  ANTWERP. 

Justice's    Court  —  Appearance   by    Attorney — 
Knowledge  of  Justice — Proof. 

A  justice  cannot  permit  a  party  to  appear  by  at- 
torney, from  his  own  knowledge  of  the  fact  that 
the  party  is  absent  at  the  time,  and  out  of  the 
county;  he  must  have  proof  of  the  fact. 

Citations— 31  Sess.,  ch.  204 ;  2  Johns.,  189. 

IN  ERROR,  on  certiorari.  The  return  stated 
that  Van  Antwerp  brought  an  action  against 
Rosekrans.  On  the  return  of  the  summons, 
Van  Antwerp  appeared  by  attorney,  being  out 
of  the  county  at  the  time,  and  which  was 
known  to  the  justice  ;  but  no  proof  of  it  was 
made.  The  plaintiff  below  declared  that  the 

1. — When  a  note  is  payable  on  demand,  it  must  be 
presented  within  a  reasonable  time  for  payment,  or 
it  will  be  considered  as  out  of  time  and  dishonored ; 
and  if  it  be  afterwards  negotiated,  it  will,  in  the 
hands  of  the  indorsee,  be  liable  to  all  the  equities 
which  subsisted  between  the  original  parties.  Fur- 
man  v.  Haskin,  2  Caines,  369.  In  an  action  by  the 
indorsee  airainst  the  drawer  of  a  note,  dated  in 
Philadelphia,  payable  on  demand,  without  defalca- 


NOTE.— Personal  kntnvledge  of  justice— No  ground 
for  decisions. 

Compare  above  case  of  Rosekrans  v.  Van  Ant- 
werp, with  Burlimrhain  v.  Deyer,  2  Johns..  189: 
Blanchard  v.  Kichly,  7  Johns.,  198 :  Reed  v.  Gillet, 
12  Johns..  298 ;  Locke  v.  Smith,  10  Johns.,  250. 
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defendant  had  sold  him  a  set  of  harness  which 
lie  warranted  to  be  well  made,  and  averred 
that  it  was  not  well  made,  but  useless,  and  also 
for  money  had  and  received  to  his  use.  The 
defendant  pleaded  non  assumpsit,  and  also  that 
the  plaintiff  had  given  him  a  receipt  for  $20 
for  a  set  of  old  harness,  and  20  shillings  coses 
in  full  of  all  demands.  The  plaintiff  replied 
that  the  receipt  was  not  genuine.  The  cause 
was  tried  before  a  jury,  and  the  defendant, 
being  sick  and  unable  to  attend,  appeared  by 
229*]  attorney.  The  jury,  after  hearing  *the 
evidence,  gave  a  verdict  for  the  plaintiff  for 
$14  ;  for  which  the  justice  gave  judgment, 
to  reverse  which  the  present  certiorari  was 
brought.  The  cause  was  submitted  to  the  court 
without  argument. 

Per  Guriam.  One  principal  objection  to  the 
proceedings  in  the  case  below  is,  that  the  jus- 
tice admitted  the  plaintiff  to  appear  by  attor- 
ney, upon  his  own  knowledge  of  the  fact  of 
his  absence  from  the  county  ;  and  at  the  dif- 
ferent days  to  which  the  cause  was  adjourned, 
the  same  attorney  appeared  as  the  plaintiff  had 
not  returned  to  the  county.  The  statute  on 
this  subject  (31  sess.,  ch.  204),  declares  that  it 
shall  not  be  lawful  for  the  justice  to  permit 
any  person  to  appear  and  advocate  in  his 
court  for  any  party,  unless  such  party  be  pre- 
vented from  attending  by  reason  of  sickness  or 
absence  from  the  county,  of  which  proof  is  to 
be  made.  The  question  is,  whether  the  justice 
acted  upon  the  requisite  proof  of  the  absence 
of  the  plaintiff  below.  He  returns  that  the 
plaintiff  was  absent  from  the  county  "  to  his 
certain  knowledge."  As  this  provision  in  the 
statute  is  a  pretty  rigorous  restraint  of  the 
common  law  right  of  every  party  to  appear  by 
attorney,  and  may  operate,  in  many  cases,  most 
severely  upon  a  party  who  is  wholly  unskilled 
in  conducting  a  cause,  or  even  in  stating  a 
case,  we  could  wish  that  the  proviso  admitted 
of  greater  latitude  of  interpretation  ;  but  as 
the  statute  is  explicit  that  proof  of  the  absence 
of  the  party  must  be  made,  before  the  attorney 
is  to  be  admitted,  the  justice  cannot  act  from 
his  own  knowledge  and  call  that  knowledge 
proof.  Such  a  principle  would  be  dangerous, 
and  is  contrary  to  the  decision  of  this  court, 
in  the  case  of  Burlingham  v.  Deyer  (2  Johns. 
Rep.,  189).  The  proceedings  on  the  part  of 
the  plaintiff  below  were,  therefore,  without 
authority,  and  contrary  to  law  ;  and  for  this 
reason  the  judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 5  Johns.,  355 : 12  Johns.,  423 ;  2  Cow.,  430. 


2«3O*]* JACKSON  ex  dem.GRiswoLD  ETAL., 

V. 

BARD. 

Ejectment— Possession —  Privity — Adverse  Title 
— Feme  Covert — Competency  of  Witness — 
Declaration  as  to  Titte—Deed — Relation. 

tion,  where  it  appeared  that  the  payee  lived  in  ! 
Philadelphia,  and  the  drawee  at  a  distance  of  one 
hundred  and  eighty  miles ;  and  that  the  tirst  notice 
which  the  drawer  received  of  the  indorsement  was 
fourteen  months  after  the  date  of  the  note,  pre- 

NOTE. — Deed — Relation — When  it  occurs. 

See  Jackson  v.  Bull,  1  Johns.  Cas.,  81,  and  note. 
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Where  A  went  into  possession  of  land  under  an 
agreement  made  with  B  for  the  purchase,  and  C 
afterwards  took  possession  under  an  agreement 
with  A  for  the  purchase,  the  possession  of  C  was 
held  not  to  be  adverse  to  the  title  of  B. 

A  feme  covert  who  had  executed  a  deed  with  her 
husband,  was  held  a  competent  witness  to  prove 
that  the  deed  had  been  antedated. 

The  declarations  of  a  person  in  the  possession  of 
land  as  to  his  title,  are  admissible  evidence  against 
him  and  all  persons  claiming?  under  him. 

A  deed  may  in  its  operation  be  made  to  relate  back 
to  the  time  of  the  contract  for  the  purchase  of  the 
land,  as  between  the  same  parties,  and  for  the  fur- 
therance of  justice,  but  not  so  as  to  do  wrong  to 
strangers. 

Citations— 2  Johns.,  234 ;  4  East,  477 ;  3  Lev.,  348 ; 
1  Johns..  343 ;  1  Esp.,  458 ;  2  T.  R.,  63 ;  1  Johns.  Cos., 
85  n.;  3  Cai.,  263. 

THIS  was  an  action  of  ejectment  for  land  in 
Philipstown,  in  the  County  of*  Dutchess. 
The  cause  was  tried  at  the  Dutchess  Circuit, 
before  Mr.  Justice  Van  Ness,  in  September, 
1808. 

The  plaintiff  gave  in  evidence  a  mortgage 
from  Samuel  Dickenson  to  Roger  Barton,  dated 
the  8th  March,  1779,  for  160  acres  of  land,  in- 
cluding the  premises  in  question,  being  one 
quarter  of  an  acre,  made  to  secure  the  pay- 
ment of  $865,  in  two  years. 

R.  Barton,  the  mortgagee,  was  offered  as  a 
witness  on  the  part  of  the  plaintiff,  and  was 
objected  to  on  the  ground  of  his  having  con- 
veyed the  premises  ;  but  it  appearing  that  the 
deed  contained  no  covenants  whatever  to  the 
purchaser,  the  objection  was  repelled  and  the 
witness  admitted  He  testified  that  about  10 
months  before  the  mortgage  was  given,  Dick- 
enson and  one  Harris  entered  into  articles  of 
agreement  with  him  for  the  purchase  of  the 
mortgaged  premises.  The  deed  from  the  wit- 
ness to  Dickenson,  and  the  mortgage  to  the 
witness,  were  executed  at  the  same  time.  The 
plaintiff  then  gave  in  evidence  a  deed  from 
Barton  to  the  lessors  for  the  mortgaged  prem- 
ises, pursuant  to  a  sale  thereof,  made  accord- 
ing to  the  statute.  John  Barton,  a  witness  for 
the  plaintiff,  testified  that  he  had  known  the 
premises  40  years,  and  deduced  the  possession 
down  to  Roger  Barton.  He  said  that  the  Ben- 
jamin Smith  came  into  possession  of  the 
premises  in  1698,  by  virtue  of  a  purchase,  by 
articles  of  agreement  made  with  Dickinson,  to 
whom  he  paid  the  sum  of  $25,  and  built  a 
house  on  the  land  and  lived  thereon  until  after 
May,  1790.  The  witness  was  present  at  the 
time  of  the  sale  of  the  mortgaged  premises, 
and  one  Linzey,  then  present,  and  who  was  in 
possession  of  the  premises,  forbade  the  sale, 
and  told  Barton  and  Griswold  that  he  had  a 
deed  from  Smith.  *On  this  evidence,  [*23 1 
the  defendant's  counsel  contended  that  there 
was  such  an  adverse  possession  at  the  time  of 
the  mortgage,  that  the  property  could  not  pass 
by  that  deed.  But  the  judge  overruled  the  ob- 
jection. 

The  defendant  also  gave  in  evidence  a  deed 
of  the  premises  from  Dickinson  and  his  wife 

vious  to  which  notice  he  had  made  payments  to  the 
payee;  it  was  held  that  the  jury  might  presume 
that  the  indorsee  had  notice  of  the  payments. 
Cromwell  v.  Arrot,  1  Serg.  &  Kawle,  180.  There  is 
no  precise  time  within  which  a  note  payable  on 
demand  is  to  be  deemed  dishonored ;  it  must  de- 
pend on  the  circumstances  of  the  case ;  but  such 
a  note,  negotiated  eighteen  months  after  its  date, 
will  be  deemed  out  of  time.  Furman  v.  Haskins. 
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to  Benjamin  Smith,  dated  llth  March.  1799; 
a  deed  for  the  same  dated  the  3d  October,  1801, 
from  Smith  to  Peter  Linzey;  and  a  deed  dated 
1st  May,  1806,  from  Linzey  to  the  defendant. 

The  plaintiff's  counsel  endeavored  to  show 
that  the  first  deed  was  antedated,  and  that  it 
was  apparent  that  it  was  written  on  an  erasure. 
The  deed  was  shown  to  the  jury. 

Eleanor  Gallaway.who  was  the  wife  of  Dick- 
enson,  and  had  executed  the  deed  to  Smith, 
was  offered  as  a  witness  to  prove  that  the  deed 
was  antedated.  She  was  objected  to  as  incom- 
petent, but  the  objection  was  overruled.  She 
said  that  she  belived  the  deed  to  be  the  same  she 
had  executed, but  did  not  certainly  know.asshe 
could  not  write  nor  read  ;  that  she  never  exe- 
cuted but  one  deed  with  her  husband  to  Smith. 
The  witness  was  asked  what  she  heard  Smith 
say  about  his  title,  while  he  was  in  possession 
and  before  he  sold  the  premises  ;  an  objection 
was  made  to  the  question,  but  the  judge  per- 
mitted the  inquiry  to  be  made.  The  witness 
stated  that  Smith,  after  the  death  of  Dicken- 
son,  wished  her  to  take  the  land,  as  Barton 
claimed  it,  and  he  was  afraid  would  hold  it. 

Roger  Barton,  though  objected  to,  was  also 
examined  as  to  the  confessions  of  Smith.  He 
testified  that  in  a  conversation  with  Smith  rel- 
ative to  the  mortgage  and  the  deed,  Smith 
asked  Barton  about  antedating  the  deed,  and 
wished  him  to  sign  it ;  that  he  understood  the 
mortgage  was  of  a  prior  date  to  the  deed  ;  that 
Dickinson  was  dead  and  he  wished  to  have  no 
further  contention,  and  offered  the  witness  $25 
to  sign  his  name  to  the  deed. 

The  subscribing  witnesses  to  the  deed  who 
were  called  could  not  recollect  the  precise 
232*]  time  of  its  execution,  but  *only  men- 
tioned circumstances  to  induce  an  opinion  that 
it  was  subsequent  to  the  mortgage. 

The  judge  charged  the  jury,  that  from  the 
face  of  the  deed  from  Dickenson  to  Smith,  he 
thought  it  apparent  that  the  date  had  been 
written  on  an  erasure,  and  that  circumstance 
created  a  suspicion  that  it  was  antedated ; 
that  if  the  deed  was  executed  after  the  19th 
March,  1799,  though  dated  before,  it  passed  no 
title  sufficient  to  bar  the  plaintiff's  right  to  re- 
cover ;  that  the  weight  of  evidence,  arising 
from  the  circumstances  mentioned  by  the  wit- 
nesses to  fix  the  time  of  the  execution  and  de- 
livery of  the  deed,  was  against  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff. 

Mr.  tHsk,  for  the  defendant,  moved  to  set 
aside  the  verdict.  He  contended  for  the  fol- 
lowing points : 

1.  There  was  an  adverse  possession  in  Smith 
at  the  time  of  giving  the  mortgage,  so  as  to 
prevent    the    premises    from   passing  by  the 
mortgage. 

2.  Eleanor  Gallaway  ought  not  to  have  been 
admitted  as  a  witness  to  prove  that  the  deed 
had  been  antedated. 

3.  That  the  evidence  of  Smith's  declaration 
about  his  title  was  admissible. 

4.  That  the  deed  was  not  antedated. 

3.  That  the  date  was  immaterial,  and  that 
the  operation  of  the  deed  would  relate  to  the 
time  when  Dickenson  could  pass  the  fee  of 
the  land.  (1  Johns.  Cases,  85.) 

6.  That  the  charge  of  the  judge  was  not 
warranted  by  the  evidence,  and  that  the  ver- 
dict was  against  evidence. 
80« 


Mr.  J.  TaUmudge,  contra.  He  cited  4  East, 
477;  1  Bl.  Rep.,  365;  4  Burr.,  2225;  3  Term. 
Rep.,  34,  36;  1  Johns.  Rep.,  343;  1  Esp. 
Cases,  458;  2  Term.  Rep.,  53;  1  Str.,  662;  4 
Cruise,  355;  Cowp.,  807. 

•THOMPSON,  J.,  delivered  the  opin-  [*233 
ion  of  the  court : 

I  shall  briefly  examine  the  several  questions 
raised  on  the  argument,  in  the  order  in  which 
they  were  made. 

1.  The  possession  of  Smith  could  not  be 
considered  adverse  to  Barton,  so  as  to  prevent 
the  operation  of  the  mortgage  under  which 
the  lessors  of  the  plaintiff  make  title.     The 
agreement  between   Barton,   and    Dickenson 
and  Harris,  for  the  purchase  of  the  160  acres, 
of  which  the  premises  are  a  part,  was  made 
about  ten  months  prior  to  the  date  of  the  mort- 
gage, which  would  bring  it  to  some  time  in 
the  latter  part  of  the  spring  of  the  year  1798. 
Smith,  it  appears,  went  into  possession  of  the 
particular  premises  in  question  in  the  summer 
of  1798,  under  an  agreement  with  Dickenson 
for  the  purchase,  and  remained  there  in  this 
character  when  the  deed  and  mortgage  be- 
tween Barton  and  Dickenson  were  executed. 
This  would  not  be  deemed  an  adverse  holding. 
It  was  not  hostile  to  Barton's  title.     Dicken- 
son could  not  have  set  up  against  Barton  an 
adverse   holding,   and    Smith,   who    claimed 
under  him,  must  be  considered  as  standing  in 
the  same  situation. 

2.  Eleanor  Gallaway  was  not  an  interested 
witness ;  the  verdict  in  this  cause  could  never 
have  been  given  in  evidence,  in  an  action  of 
dower  brought  by  her.     But  another  answer 
to  the  objection  is,  that  she  was  called  to  tes- 
tify as  to  the  time  the  deed  was  actually  exe- 
cuted.    Admitting  it  to  have  been  antedated, 
it  would  be  good  and  effectual  from  the  time  of 
its  execution  :  an  acknowledgment,  therefore, 
at  any  time,  duly  made  by  her,  would  take 
away  her  right  of  dower ;    and  if  she  never 
had  legally  ackowledged  it,  her  signing  would 
be  no  bar  to  her  claim  of  dower,  so  that  on  no 
ground  whatever  could  she  be  interested.    She 
was  not  by  her  deed  estopped  from  showing  it 
to  have  been  executed  at  a  time  different  from 
the  date.     The  date  is  unimportant.     The  exe- 
cution and  delivery  is  the  important  time  from 
which  a  deed  is  to  take  effect.    (2  Johns.  Rep. , 
234;  4  East,  477;  3  Lev.,  348.) 

*3.  The  declarations  of  Smith,  while  f*234 
in  possession  of  the  premises,  as  to  his  title, 
were  admissible  against  the  defendant.  These 
declarations  would  have  been  good  against 
Smith,  and  are  also  competent  evidence  against 
all  who  claim  under  him.  This  principle  has 
been  repeatedly  recognized,  both  in  our  own 
and  in  the  English  courts.  (1  Johns.  Rep., 
343;  1  Esp.  Cas.,  458;  2  Term  Rep.,  53.) » 

1.— The  declaration  of  a  deceased  tenant  that  he 
held  land  under  a  particular  person,  has  been  held 
to  be  admissible  to  prove  the  seisin  of  thatpereon. 

1  Stark.  Ev.,  70,  Am.  ed.,  1828 ;  Andrews  v.  Fleming, 

2  Ball.,  93 ;  Weidman  v.  Korr.4  SerK.  &  Rawle,  174  ; 
Little  v.  Libby,  2  Greenl.    Rep.,   242;    Adams   v. 
French,  2  New  Hamp.  Rep.,  387.    So  in  ejectment, 
declarations  of  a  person  under  whom  the  defend- 
ant claimed,  that  ne  held  only  as  tenant  on  suffer- 
ance to  the  plaintiff,  were  allowed  to  be  given  in 
evidence  by  the  plaintiff.     Andrews  v.  Fleming. 
And  where  one  had  granted  a  mill  to  A,  and  after- 
wards conveyed  to  B  a  tract  of  land  through  which 
the  water  for  the  mill  ran,  it  was  held  that  declara- 
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4.  Whether  the  deed  from  Dickenson    to 
Smith  was  actually  executed  at  the  time  it 
bears  date,  was  a  question  proper  for  the  con- 
sideration of  the  jury.    Some  doubt  may  exist 
as  to  that  fact.     I  am  inclined,  however,  to 
think  that  the  verdict  is  according    to  the 
weight  of  evidence ;  at  all  events,  it  ought  not 
to  be  set  aside  on  this  ground. 

5.  The  deed  from  Dickenson  to  Smith  can- 
not, in  its  operation,  relate  back  to  the  time 
the  contract  between  them  was  made,  so  as  to 
bring  it  within  the  scope  of  the  decision  in 
the  case  of  Jackson  v.    Raymond  (1   Johns. 
Cases,  85,  note).     It  is  a  general  rule,  with  re- 
spect to  the  doctrine  of  relation,  that  it  shall 
not  do  wrong  to  strangers;   as  between  the 
same  parties  it  may  be  adopted  for  the  ad- 
vancement of  justice.     (3  Caines,  263.)    Bar- 
ton was  a  stranger  to  the  contract  between 
Dickenson  and  Smith,  and  it  would  be  the  ex- 
treme of  injustice  to  permit  his  mortgage  to 
be  defeated,  by  considering  Smith's  deed  to 
take  effect  by  relation,  from  the  time  he  made 
his  contract  for  the  purchase  of  the  premises. 

6.  There  are  no  grounds  for  any  objection 
against  the  charge  of  the  judge.     The  case 
was  fairly  submitted  to  the  jury,  with  such  ob- 
servations as  the  testimony  warranted. 

On  every  ground,  therefore,  the  motion  for 
a  new  trial  must  be  denied. 
Rule  refused. 

Ejectment— Evidence— Declarations  of  one  in  pos- 
session as  against  the  title.  Distinguished— 8  Wend., 
491;  21  Barb.,  330. 

Cited  in— 4  Cow.,  594  ;  11  Wend.,  536 ;  14  Wend., 
235,  636,  686 ;  34  Wend.,  455 ;  Hoff  in.,  454 ;  1  N.  Y.,  537 ; 
35  N.  Y.,  476;  36  N.  Y.,  483;  69  N.  Y.,  407  ;  6  Hun,  545; 
16  Barb.,  33 ;  33  Barb.,  165 ;  46  Barb.,  160 ;  38  Mich.,  334, 
339,  330,  333 ;  36  Mo.,  330 ;  67  Mo.,  53. 

Entry  under  agreement  to  purchase— Possession  not 
adverse.  Cited  in— 1  Cow.,  610 ;  5  Cow.,  91;  7  Cow., 
643 ;  15  Wend..  181 ;  17  Wis.,  635 ;  44  Wis.,  122. 

Deed  not  valid  without  delivery  and  acceptance. 
Cited  in-2  Wend.,  317. 

Deed  relating  back.  Cited  in— 20  Johns.,  551;  3 
Cow.,  80 ;  63  N.  Y.,  370 ;  21  Barb.,  593 ;  47  How.  Pr., 
177;  5  Daly,  400;  1  Black.,  231;  13  Wall.,  101;  14 
Mich.,  308 ;  38  Mich.,  331 ;  41  Ind.,  444. 

Witness— Interest  in  question— Competency.  Cited 
in— 5  Johns.,  158 ;  6  Cow.,  249 :  8  Wend..  431 ;  41  Ind., 
444 ;  78  Ind.,  134. 


235*]      *BURNET  «.  M.  BISCO. 

Written  Agreement —  Consideration.  Statement  of. 

In  an  action  on  a  written  agreement  to  give  the 
plaintiff  the  refusal  of  a  farm,  &c.,  it  was  held  that 
it  was  necessary  to  show  a  consideration  for  the 
promise. 

It  is  as  necessary  to  state  a  sufficient  considera- 
tion where  the  agreement  is  reduced  to  writing,  as 
if  it  remained  in  oarol. 

Citation— 1  Saunds,  211,  n.  2. 

THIS  was  an  action  of  assumpsit.     The  dec- 
laration stated  that  on  the  26th  February, 
1808,  the  defendant  made  an  agreement  in 

tions  of  the  grantor  to  persons  in  possession  under 
B,  that  all  the  water  of  the  stream  belonged  to  the 
mill,  were  inadmissible  in  an  action  against  one 
claiming  under  B  for  disturbing  the  water.  Strick- 
ler  v.  Todd,  10  Serg.  &  Rawle,  63.  The  declarations 
of  a  supposed  grantor,  who  may  be  considered  in- 
terested at  the  time  to  declare  in  the  particular 
manner  testified  to,  are  not  admissible  for  any  pur- 
pose whatever.  Bartlet  v.  Delprat,  4  Mass.  Rep., 


Written  contract— Statement  of  consideration. 
See  Sears  v.  Brink,  3  Johns.,  210,  and  note. 
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writing  with  the  plaintiff,  whereby  she  agreed 
to  give  the  plaintiff  the  refusal  of  the  farm  on 
which  she  lived,  with  the  south  half  of  the 
house,  for  the  term  of  two  years,  from  the  1st 
April,  1808,  together  with  the  stock,  &c.,  at 
the  folio  wing  rate,  viz.,  for  theftrst  year,  $600, 
$140  of  which  to  be  paid  in  November,  $160 
in  December,  and  the  remainder  on  the  1st 
May  following.  For  the  second  year  $900  was 
to  be  paid  at  the  like  periods,  the  stock  to  be 
appraised  by  certain  persons  on  the  1st  April, 
1808,  and  again  at  the  end  of  the  two  years, 
and  the  same  amount  of  stock  to  be  returned, 
and  good  security  given  for  the  performance 
of  the  contract ;  the  farm  to  be  left  in  as  good 
repair  at  the  end  of  the  two  years  as  at  the 
commencement,  &c.,  &c.  ;  reserving  to  the 
defendant  land  sufficient  for  her  son  to  keep 
three  horses,  and  for  him  to  improve  in  his 
own  person,  and  for  pasturing  a  cow.  The 
plaintiff  averred  on  the  1st  April,  1808,  he  per- 
formed the  agreement,  as  far  as  his  part  was 
to  be  performed,  and  was  then  at  the  place 
ready  to  have  the  stock  appraised.  &c. ,  and 
also  tendered  good  security  for  the  perform- 
ance on  his  part,  &c.,  yet  the  defendant,  not 
regarding,  &c. ,  assigning  breaches  of  the  whole 
agreement  on  the  part  of  the  defendant. 

To  this  declaration  the  defendant  demur- 
red specially,  and  assigned  the  following 
causes: 

1.  Because  the  plaintiff,  though  he  states  that 
the  defendant  did  not  give  the  plaintiff  the  re- 
fusal of  the  farm,  &c.,  does  not  state  that  the 
defendant  disposed  of  the  farm  to  any  other 
person,  or  that  she  retained  it  herself. 

2.  That  the  declaration  does  not  state  where 
the  farm  was  situated,  nor  its  value,  nor  the 
number  of  acres,  nor  the  *quantity  of  [*23t$ 
land  to  be  reserved  for  the  defendant's  son, 
nor  how  much  was  requisite  for  the  defend- 
ant's son  ;  so  that,  by  reason  of  this  uncer- 
tainty, there  was  no  rule  by  which  to  measure 
the  damages. 

3.  The  declaration  does  not  state  who  were 
to  be  the  appraisers. 

4.  The  plaintiff  does  not  state  what  kind  of 
security  he  offered,  nor  whether  it  was  writ- 
ten or  parol. 

To  this  demurrer  there  was  a  joinder,  and 
the  same  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  A  defect  in  substance  in  this 
declaration  is  that  there  is  no  consideration 
stated.  The  defendant  agreed  to  give  the  re- 
fusal of  a  farm  to  the  plaintiff  ;  but  he  did  not 
agree  to  take  it,  and  there  was  no  promise  on 
his  part  as  a  consideration  for  the  promise  of 
the  defendant,  nor  any  money  paid,  or  other 
valuable  consideration  given.  The  agreement 
was  a  mere  nudum  pactum.  A  consideration 
is  as  necessary  to  an  agreement  reduced  to  writ- 

702 ;  Clarke  v.  Waite,  13  Mass.  Rep.,  439.  But  the 
conduct  and  declarations  of  a  grantor  before  a  con- 
veyance, respecting  the  estate  conveyed,  and  tend- 
ing to  prove  a  fraudulent  intention  on  his  part  to 
defeat  his  creditors,  is  proper  evidence  upon  an 
inquiry,  before  a  jury,  into  the  validity  of  such 
conveyance,  by  a  creditor  who  alleges  it  to  be 
fraudulent.  Bridge  v.  Eggleston,  14  Mass.  Rep., 
345.  The  declarations  of  a  man  respecting  his  title 
to  lands,  made  before  he  parts  with  his  estate  there- 
in, are  evidence  against  him,  and  all  claiming  under 
him.  Dorsey  v.  Dorsey's  Heirs,  3  Har.  &  Johns., 
426. 
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ing  as  if  it  remained  in  parol.  (1  Saund.,  211, 
note  2.)  There  must  be  judgment  for  the  de- 
fendant. 

Judgment  for  the  defendant. 

Cited  in— 21  We*nd.,  141 :  2  Sand.  Ch.,  248;  18  Barb., 
319 ;  1  Sweeny,  483. 


237*]  *ELTING  ET  AL.,  Administrators  of 
ELTING, 

v. 
VANDERLYN. 

Pleading — Agreement  to  Pay  Debt  of  Another — 
Evidence — Forbearance  to  Sue — Consideration, 
what  is. 

A  declaration  on  a  promise  to  pay  the  debt  of  an- 
other, need  not  state  that  the  promise  was  in  writ- 
ing:. That  is  matter  of  evidence  at  the  trial,  and 
after  verdict  the  court  will  presume  that  it  was 
to  be  in  writing1. 

Where  one  of  several  heirs  is  sued  on  his  prom- 
ise to  pay  the  debt  of  the  ancestor,  the  plaintiff 
need  not  allege  that  the  defendant  or  heirs  had  as- 
sets. 

A  forbearance  to  sue  g-enerally  is  a  good  consider- 
ation for  a  promise  to  pay  the  debt  of  another. 

Citations— 1  Saund.,  211,  n.  a:  Cro.  Jac.,  683. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration stated  that  one  Zacbariah  Hoff- 
man, now  deceased,  was,  in  his  lifetime,  just- 
ly indebted  to  the  intestate,  in  his  lifetime,  in 
divers  sums  of  money,  &c. ;  that  the  intestate, 
in  his  lifetime,  was  about  to  sue  the  heirs  of 
the  said  Hoffman,  for  the  recovery  of  the  sums 
so  due  to  him;  "that  thereupon  the  said 
Jacobus  Vanderlyn,  in  consideration  that  the 
said  R.  I.  Elting  (the  intestate),  in  his  lifetime, 
at  the  special  instance  and  request  of  the  de- 
fendant, would  forbear  to  prosecute  the  heirs 
of  the  said  Z.  Hoffman,  of  which  the  defend- 
ant, in  right  of  his  wife,  was  one,  he,  the  de- 
fendant, undertook  and  faithfully  promised 
the  intestate,  in  his  lifetime,  and  since,  to  wit, 
on  the  1st  May,  1807,  at,  &c.,  undertook  and 
promised  the  plaintiff's  administrators  to  pay 
them  the  several  sums  of  money  so  due  and 
owing  from  the  said  Hoffman,  in  his  lifetime, 
to  the  said  Elting,  in  his  lifetime,  &c.  ;  that 
the  said  Elting,  in  his  lifetime,  confiding  in 
the  said  promise,  &c.,  did  forbear  to  prosecute, 
&c.,  for  two  years  and  longer,  and  hitherto 
hath  forborne  to  prosecute,  &c.  ;  and  that  the 
plaintiffs,  as  administrators,  since  the  death  of 
Elting,  have  also  forborne  to  prosecute,"  &c. 
The  defendant  pleaded  nan  assumpsit,  and  non 
assumpsit  infra  sex  annos. 

The  cause  was  tried  at  the  Ulster  Circuit,  in 
September  last,  when  the  jury  found  a  verdict 
for  the  plaintiffs. 

A  motion  was  made,  at  the  last  term,  in  ar- 


rest of  judgment,  on  the  following  grounds  : 

1.  Because  the  promise  of  the  defendant  was 
for  the  benefit  of  the  heirs  of  Hoffman  gener- 
ally, and  so  within  the  statute  of  frauds. 

*2.  Because  the  plaintiffs  ought  to  [*238 
have  averred  in  their  declaration  that  the  de- 
fendant, as  one  of  the  heirs,  had  received  as- 
sets from  the  ancestor. 

8.  Because  a  promise  to  pay,  in  consider- 
ation of  an  indefinite  forbearance,  is  void. 

Mr.  Hawkins,  for  the  defendant.  1.  The- 
statute  (24  sess.,  ch.  50),  which  makes  heirs 
liable  on  simple  contract  and  specialties  for  the- 
debts  of  their  ancestors,1  makes  them  jointly 
responsible.  It  is  a  contract,  and  as  such  must 
be  joint.  The  defendant  could  only  be  an- 
swerable for  his  proportion  of  the  debt,  as  one- 
of  the  heirs.  His  promise,  therefore,  to  pay 
the  whole,  was  a  promise  to  pay  the  debts  of 
the  other  heirs  ;  it  is  a  parol  undertaking  for 
the  debt  of  another,  and  so  within  the  statute 
of  frauds. 

2.  In  every  case  the  plaintiff  ought  to  allege- 
in  his  declaration  sufficient  to  entitle  him  to- 
recover.     The  plaintiffs  ought  to  have  alleged 
that  the  defendant  was  heir  and  had  assets  by 
descent ;  for  though   the  ancestor  may  have- 
given  a  bond,  or  been  indebted,  it  docs  not  fol- 
low that  the  heir  is  liable,  unless  he  has  assets 
by  descent.     (2  Saund.,  136,  3d  ed.,  and  note.}- 
As  the  defendant  was  not  impleaded  as  heir, 
he  could  not  plead  riens  per  descent. 

3.  A  forbearance  generally,  without  speci- 
fying any  time,  is  not  a  sufficient  considera- 
tion to  support  an  assumpyit.     In  Lutwitch  v^ 
Hussey,  and  Philips  v.  Sackford  (Cro.  Eliz.,  19, 
455),  it  was  decided  that  a  promise  to  forbear 
indefinitely  was  not    a    good    consideration. 
There  must  be  some  certain  time  limited.  (Cro. 
Jac.,   250.)    At  least,  the  forbearance  should 
be  for  a -reasonable  time.     (Hutton,  108.)    It 
is  true  that  where  there  is  any  lien  lost,  or 
benefit  conferred  by  the  forbearance,  this  will: 
be  a  good    consideration    for    the    promise. 
(Bull.  N.  P.,  281  ;  Cowper,  128  ;  Hutton,  101  ;. 
Hardres,  72.) 

Mr.  Sudam,  contra.  1.  The  declaration 
need  not  state  that  the  promise  was  in  writing  * 
that  fact  must  appear  in  evidence  at  the  trial. 
If  such  a  promise  be  stated,  as  if  in  writing,, 
would  be  valid  under  the  statute,  the  court, 
after  *verdict,  will  intend  that  it  was  [*239 
proved  to  have  been  in  writing,  and  the  judg- 
ment cannot  be  arrested  on  that  ground. 

2.  The  plaintiffs  do  not  charge  the  defend- 
ant as  heir  ;  it  was  not  necessary,  therefore,  to- 
allege  that  he  had  assets  by  descent.  The  ac- 
tion is  founded  on  the  promise  of  the  defend- 
ant to  pay  the  debt  of  the  heirs.  Under  our 

1.— 2  Rev.  Stat..  452. 


NOTE.— Contract— Consideration—  Promise  to  for- 
bear prosecution  of  claim. 

An  agreement  to  forbear  either  absolutely  or  for  a 
fljred  or  reasonable  time,  the  prosecution  of  legal  or 
equitable  proceedings  to  enforce  a  well-founded 
claim,  or  even  one  which  is  in  doubt,  is  a  sufficient 
consideration  for  a  promise  of  the  debtor,  or  of  a 
promise  of  a  third  party  to  pay  the  debt  or  do  any  ] 
other  act.    Mechanics'  &  Fanners'  Bank  of  Albany  ', 
v.  Wixsnn,  42  N.   Y.,  438 ;  Ritter  v.  Phillips,  53  N. 
Y.,  586 :  Watson  v.  Randall,  20  Wend.,  201 ;  Jennison 
v.  Stafford,  1  Cush.,  168;  Templeton  v.  Bascom,  33 
Vt.,  132 ;  Hakes  v.   Hotchkiss,  23  Vt.,  235 ;  Giles  v.  I 
Ackles,  9  Pa.  St.,  147 ;  King  v.  Upton,  4  Me.,  387 ;  i 
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Rood  v.  Jones,  1  Doug.  (Mich.),  188. 

Where  a  claim  issuch  thataactimi  upon  itis  clearly 
not  maintainable,  a  promise  to  forbear  the  prosecu- 
tion of  it  constitutes  no  consideration  for  another 
promise.  Silvernail  v.  Cole,  12  Barb.,  685 ;  Cabot  v. 
Raskins,  3  Pick.,  83;  Martin  v.  Black,  20  Ala.,  309; 

:  Sharpe  v.  Rogers,  12  Minn.,  174;  N.  H.  Bank  v.  Col- 

i  cord.  15  N.  H.,  119. 

I  See,  further.  Smith  v.  Weed,  20  Wend.,  184;  Me 
Comey  v.  Stanley,  8  dish.,  85 ;  Read  v.  French,  28 
N.  Y.,'285  ;  Russell  v.  Babcock.  14  Me.,  138;  Burne 

:  v.  Cummings,  41  Miss.,  192 ;  Stewart  v.  McGuin,  1 
Cow.,  99;  Sage  v.  Wilcox,  6  Conn.,  81;  Bixler  v.. 
Ream,  3  Pa.  St.,  282. 
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1809 


HALL  v.  SHULTZ. 


239 


statute,  heirs  are  liable  for  the  simple  contracts 
of  their  ancestory,  though  not  so  in  England. 
Where  the  declaration  is  against  an  executor 
or  heir,  on  his  own  promise  to  pay,  assets  need 
not  be  alleged  ;  for  if  there  is  a  sufficient  con- 
sideration, or  the  promise  be  valid,  he  is  liable 
whether  there  be  assets  or  not.  (1  Saund.,  211 
a,  note  ;  2  Saund.,  137  b,  note.) 

3.  The  cases  cited  from  Cro.  Eliz.  have  been 
overruled  by  subsequent  decisions ;  and  par- 
ticularly in  the  case  of  Mapes  v.  Sidney  (Cro. 
Jac  ,  683.  See.  also,  Cro.  Jac. ,  47,  273,  and 
Cro.  Car.,  241  ;  Hobart,  216),  where  it  was  laid 
down  that  a  forbearance  to  sue  generally  was 
a  good  consideration  for  a  promise.  If  it  ap- 
pear that  the  plaintiff  did  forbear  a  reasonable 
ttme,  it  will  be  sufficient.  By  forbearing  to 
sue,  the  plaintiff  suffers  a  damage. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

1.  There  is  no  pretense  for  bringing  the 
promise  within  the  statute  of  frauds.  Whether 
the  promise  was  in  writing  or  not  need  not  ap- 
pear in   the  declaration.     That  is  matter  of 
evidence  only,  and  after  verdict  we  must  pre- 
sume that  it  was  in  writing.     Forbearance  to 
sue  is  a  sufficient  consideration  for  a  promise 
to  pay  the  debt  of  another.     (1  Saund.,  211  a, 
note.) 

2.  The  defendant  is  not  sued  as  heir,  but  on 
a  promise  to  pay  the  debt  of  the  heirs,  and  the 
question  of  assets  does  not,  therefore,  arise. 
Heirs,    under  our  statute,  are  liable  for  the 
simple  contract  debts  of  their  ancestor. 

3.  The  consideration  of  forbearance  gener- 
ally is  sufficient,  without  setting  forth  a  specific 
time.     There  was,  in  fact,  a  total  forbearance 
24O*]  fora  long  time,  which  brings  the  *case 
within  that  of  Mapes  v.  Sidney.     (Cro.  Jac., 
683.)  The  court  are  of  opinion  that  the  motion 
must  be  denied. 

Motion  denied. 

Cited  in— 7  Johns.,  103;  7  Hun,  283;  12  Hun,  39; 
23  Hun,  542 ;  15  Barb.,  368,  372 ;  23  Barb.,  150 :  62 
Barb.,  423 ;  14  How.  Pr.,  493 ;  2  Duer,  610, 628 ;  2  Hall. 
588 ;  20  How.  (TJ.  S.),  371,  102  TJ.  S.,  43. 

See  3  Duer,  626 ;  2  E.  D.  Smith,  401. 


S.  HALL 

v. 
SHULTZ  AND  SHULTZ. 

Sale  on  Execution — Agreement  to  purcliase  for 
Debtm' — Statute  of  Fmuds — Money  paid  Vol- 
untarily. 

Where  A  agreed  to  buy  in  the  land  of  B,  which  was 
to  be  sold  on  execution,  and  reconvey  it  to  him, 
on  payment  of  the  money  advanced,and  a  reasonable 
compensation  for  his  trouble ;  and  A  having  bought 
the  land,  refused  to  reconvey  it  to  B  unless  he  paid 
$300  in  addition  to  the  principal  and  interest  of  the 
sum  advanced  by  A,  and  B,  in  order  to  obtain  his 
land,  paid  the  $300  ;  it  was  held  that  B  could  not  re- 


cover the  money  back,  so  paid  in    an  action  for 
money  had  and  received  to  his  use. 

Citations— 2  Str.,  916 ;  I  Esp.,  84 ;  Dong.,  696,  n ;  2 
Pothier,  378 ;  2  Burr.,  1012. 

THIS  was  an  action  of  astrumpsit  for  money 
had  and  received  to  the  use  of  the  plaintiff. 

The  following  facts  appeared  from  the  evi- 
dence at  the  trial.  The  farm  of  the  plaintiff 
was  about  to  be  sold  by  the  sheriff,  on  an 
execution  issued  out  of  this  court ;  and  one 
William  Swart  agreed  with  the  plaintiff  to  bid 
off  the  farm  and  advance  the  purchase  money, 
and  to  reconvey  the  farm  to  the  plaintiff  on 
payment  of  the  money  so  advanced  on  the 
sheriff's  sale.  One  Yeomans,  who  was  a  wit- 
ness in  the  cause,  was  employed  by  Swart,  who 
was  going  from  home,  to  transact  the  business 
for  him,  and  was  told  by  Swart  that  if  the  de- 
fendants came  to  bid  off  the  farm  he  might 
permit  them  to  do  it,  as  it  was  the  same  thing 
as  if  he  (Swart)  should  do  it.  On  the  day  of 
sale,  one  of  the  defendants,  Jacob  Shultz,  was 
present,  and  told  the  witness  that  he  had  come 
over  for  the  purpose  of  bidding  off  the  farm 
for  the  plaintiff  ;  that  he  had  the  money  to 
pay  for  it,  and  if  he  should  bid  it  off  he  would 
convey  it  to  the  plaintiff,  on  being  repaid  the 
consideration  money. 

A  son  of  the  plaintiff,  in  behalf  of  his  father, 
agreed  with  Jacob  Shultz  that  he  should  bid 
off  the  farm  for  the  amount  of  the  execution, 
and  if  the  plaintiff  repaid  the  money  with  inter- 
est, in  four  months,  the  farm  should  be  recon- 
veyed  to  the  plaintiff,  and  Shultz  said  that  he 
would  not  charge  the  plaintiff  more  than  the 
interest  beyond  the  amount  advanced,  unless 
*the  plaintiff  should  think  proper  to  [*241 
allow  him  something  for  his  trouble  ;  and  the 
witness  answered  that  he  did  not  doubt  that 
his  father  would  make  Shultz  a  reasonable 
compensation  for  his  trouble.  Another  wit- 
ness who  was  present  stated  the  agreement  to 
be  that  Shultz  was  to  bid  off  the  farm,  and  re- 
convey  it,  at  any  time  within  12  months,  on  the 
repayment  of  the  purchase  money  with  interest 
and  a  reasonable  compensation  for  his  trouble. 

After  the  defendants  had  bid  off  the  farm, 
the  plaintiff  called  on  them  for  the  purpose  of 
having  the  agreement  reduced  to  writing,  when 
the  defendants  refused  to  reconvey  the  farm  to 
the  plaintiff,  unless  he  would  pay  them  the 
consideration  money  and  interest,  and  the  fur- 
ther sum  of  $300,  for  their  trouble  and  expense 
in  attending  to  the  business.  A  written  agree- 
ment was  then  made  by  the  defendants,  as 
follows:  "We,  the  subscribers,  do  hereby 
certify,  that  we  will  let  Samuel  Hall  have  the 
farm  again  he  now  lives  on,  by  paying  us 
the  same  which  we  paid  the  sheriff  for  in 
Ulster  County,  with  the  interest  from  the  date, 
and  $300  for  our  expenses  and  trouble,  which 
must  be  paid  on  or  before  the  first  day  of 
April  next ;  if  not  paid  then,  shall  be  void, 
and  of  no  effect.  As  witness  our  hands,  this 


NOTE. — Money  paid  unvfdlingly-  When  recoverable. 

In  order  to  constitute  an  tnmbmtary  payment,  so 
that  the  money  may  be  recovered  back,  it  need  not 
be  made  under  actual  violence  or  physical  duress. 
It  is  enough  that  the  party  pays  reluctantly  in  con- 
sequence of  an  illegal  demand  and  without  being 
able  to  regain  possession  of  his  property  except  by 
paying.  Harmony  v.  Binham,  12  N.  Y.,  99 ;  Max- 
well v.  Griswold,  10  How.  (IT.  S.),  242 ;  Beckwith  v. 
Frisbie,  32  Vt.,  559 ;  White  v.  Heylman,  34  Pa.  St., 
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142 ;  Tutt  v.  Ide,  3  Blatehf .,  249. 

A  payment  is  not  to  be  regarded  as  complusftry,  un- 
less made  to  relieve  the  person  or  property  from  an 
actual  and  existing  duress  imposed  upon  him  by  the 
party  to  whom  the  money  is  paid.  Elston  v.  Chicago, 
40  111..  514 ;  Storer  v.  Mitchell,  45  111.,  213 ;  Irving  v. 
St-  Louis,  33  Mo.,  575. 

Compare,  also,  above  case  of  Hall  v.  Schultz  with 
Sherrill  v.  Crosby,  14  Johns..  358 ;  Lathrop  v.  Hoyt, 
7  Barb.,  59 ;  Jackson  v.  Post,  15  Wend.,  588. 
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30th  day  of  December,  1805."  Signed,  "John 
F.  Shultz."  The  plaintiff  reminded  the  de-  j 
fendants  of  their  former  agreement  to  wait 
four  months,  and  the  agreement  was  altered  j 
from  two  to  three  months.  The  plaintiff 
objected  to  the  payment  of  the  $300,  observing 
that  it  was  a  very  large  sum  for  so  short  a 
time,  but  he  knew  that  he  must  pay  whatever 
the  defendants  demanded  ;  upon  which  one  of 
the  defendants  replied  that  he  had  been  obliged 
to  ride  three  or  four  days  to  obtain  the  money, 
as  he  had  it  not  on  ha  in  i.  and  that  the  farm  was 
worth  $8.000. 

On  being  told  by  one  of  the  witnesses  that 
the  $300  was  a  pretty  large  sum,  one  of  the 
defendants  said  that  they  had  a  great  deal  of 
trouble  in  raising  money,  and  that  he  had  been 
obliged  to  ride  day  and  night  to  obtain  it.  The 
242*]  *witness  observed  that  bethought  any 
person  would  take  a  great  deal  of  trouble  for  so 
large  a  sum,  upon  which  the  defendants  re- 
plied, "  Yes,  if  one  could  have  such  oppor- 
tunities often  enough." 

The  plaintiff  paid  the  sum  advanced  by  the 
defendants,  with  interest,  and  also  the  $300  ; 
to  recover  back  the  last  sum  the  present  suit 
was  brought. 

The  judge,  before  whom  the  cause  was  tried, 
ordered  the  plaintiff  to  be  called  and  nonsuited, 
with  leave  to  move  the  court  to  set  aside  the 
nonsuit,  and  for  a  new  trial. 

Messrs.  Buggies  and  Hawkins,  for  the  plaint- 
iff, contended  that  the  payment  of  the  $300 
must  be  considered  as  compulsory.  In  the  case 
of  Ashley  v.  Reynolds  (2  Str.,  916),  where  plate 
had  been  pawned  for  £20,  and  the  pawnee  re- 
fused to  return  it  without  being  paid  £10  for 
the  interest,  which  the  pawnee  paid,  he  was 
allowed  to  recover  back  the  excess,  on  the 
ground  of  its  being  extorted  by  taking  an 
advantage  of  the  necessity  of  the  plaintiff. 
Lord  Mansfield,  in  the  case  of  Smith  v.  Brom- 
ley (Doug.,  696,  note),  said  that  if  a  man  makes 
use  of  what  is  in  his  power  to  extort  money 
from  one  in  distress,  it  was  illegal  and  oppress- 
ive, and  that  an  action  would  lie  to  recover 
back  what  the  party  had  been  so  unjustly  com- 
pelled to  pay.  The  principle  of  this  decision 
has  been  repeatedly  recognized  and  sanctioned 
by  the  English  courts. 

Mr.  Sudam.  The  parties  must  be  confined 
to  the  written  agreement,  and  by  that  the 
plaintiff  could  have  compelled  the  defendants 
to  have  reconveyed  the  land  on  the  payment  of 
the  principal  sum  with  interest,  and  a  reason- 
able compensation  for  their  trouble,  so  that 
the  plaintiff  was  under  no  necessity  to  pay  the 
$300,  unless  he  was  willing  to  do  so.  This 
case  differs  from  that  of  AsMey  v.  Reynolds, 
where  the  party  could  not,  by  an  action  of 
trover,  get  back  the  plate  he  had  pawned. 
The  payment  of  $300  must,  therefore,  be  con- 
sidered as  voluntary  on  the  part  of  the  plaint- 
243*]  iff,  *and  he  ought  not  now,  after  the 
lapse  of  three  years,  to  be  allowed  to  recover  it 
back.  Where  a  party  pays  money  with  a  full 
knowledge  of  all  the  facts,  and  of  his  legal 
rights,  he  can  never  recover  it  back.  (2  East,, 
469,  471,  n.  a;  2  Com.  on  Cont..  40,  41  ;  1 
Esp.  Cases  N.  P.,  84.) 

SPENCER,  J.  The  plaintiff  has  brought  this 
action  for  money  had  and  received,  to  recover 
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back  $300  voluntarily  paid  by  him,  under  the 
following  circumstances.  The  plaintiff's  farm 
was  about  to  be  sold  on  execution,  and  the 
defendants,  at  his  instance,  came  forward  and 
bid  it  off,  under  a  parol  agreement,  as  stated 
by  one  of  the  witnesses,  to  reconvey  it  to  the 
plaintiff,  on  being  repaid  the  money  advanced,, 
and  by  another  witness,  to  reconvey,  if  the 
plaintiff  paid  the  amount  advanced,  with  legal 
interest,  in  four  months,  unless  the  plaintiff 
should  think  fit  to  allow  them  something  for 
their  trouble.  By  another  witness  it  was  stated 
that  the  defendants  were  to  reconvey  the  farm 
at  any  time  within  a  twelvemonth,  on  the  re- 
payment of  the  purchase  money  with  the 
legal  interest,  and  a  reasonable  compensation 
for  their  trouble.  Soon  after  the  purchase  of 
the  farm  by  the  defendants,  at  public  auction, 
the  plaintiff  applied  to  them  to  reduce  the 
agreement  to  writing  ;  this  they  did,  and  by 
the  writing  which  they  gave  to  the  plaintiff, 
they  agreed  to  convey  to  him  the  farm,  on 
being  refunded  the  money  advanced  with,  in- 
terest, and  $300  for  their  expenses  and  trouble, 
in  about  two  months  from  the  time  of  the  sale. 
On  receiving  this  written  proposition,  the 
plaintiff  observed  to  the  defendants  that  $300 
was  a  very  large  sum  for  so  short  a  time,  but 
he  knew  he  was  obliged  to  pay  whatever  they 
demanded.  The  plaintiff  also  observed  that 
the  defendants  had  agreed  to  give  him  four 
months  to  redeem,  on  which,  one  of  the 
defendants  stated  he  had  been  obliged  to  ride 
three  or  four  days  for  the  money,  not  having 
it  on  hand,  and  the  agreement  was.  altered  by 
extending  the  time  one  month  longer.  The 
plaintiff,  within  the  time  specified,  paid  the 
defendants  the  amount  advanced  by  them,  the 
interest,  and  $300  for  their  trouble.  The  farm 
was  *worth  $8,000,  and  had  been  bid  [*244 
off  at  more  than  $3,000. 

On  this  proof,  the  judge  directed  a  nonsuit, 
which  the  plaintiff  has  moved  to  set  aside,  for 
misdirection. 

The  defendants  having,  with  their  own 
money,  purchased  the  plaintiff's  farm,  on  an 
execution,  under  a  parol  agreement,  I  strongly 
doubt  whether  there  existed  any  remedy  for 
him  at  law  or  in  equity  to  enforce  this  agree- 
ment, or  to  recover  damages  for  its  nonper- 
formance.  It  related  to  lands,  and  comes 
within  the  llth  section  of  the  statute  for  the 
prevention  of  frauds,  which  declares  that  no 
action  shall  be  brought  whereby  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  or 
any  interest  in  or  concerning  them  ;  unless  the 
agreement,  or  some  note  thereof,  be  in  writ- 
ing. The  wisdom  of  this  statutory  provision 
is  rendered  manifest  by  the  facts  in  this  case  ; 
the  witnesses,  who  speak  of  the  contract,  all 
differ  from  each  other  as  to  its  terms.  View- 
ing, as  I  do,  the  defendants  under  no  legal 
obligation  to  reconvey  the  property  they  had 
purchased,  when  the  plaintiff  afterwards 
treated  with  them  for  the  re-acquisition  of  the 
farm,  he  treated  as  a  purchaser,  and  they  had 
a  right  to  exact  such  terms  as  they  saw  fit.  It 
is  in  vain  to  urge  the  moral  obligation  which 
the  defendants  were  under  from  their  parol 
agreement,  or  the  hardship  of  the  particular 
case  ;  courts  of  law  cannot  enforce  moral 
duties,  or  relieve  particular  hardships,  with- 
out a  legal  basis.  If  parties  are  inattentive  to 
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their  own  interests,  from  too  great  confidence, 
or  from  ignorance,  they  must  frequently  be 
remediless. 

The  present  case  has  been  compared  to  a  set 
of  cases  where  money  has  been  unjustly  ex- 
torted, and  a  remedy  has  been  afforded,  by  an 
action  for  money  had  and  received,  to  recover 
it  back.  The  case  of  Astley  v.  Reynolds  (2 
Str.,  916)  has  been  cited.  Plate  was  pawned 
to  raise  £20.  At  the  end  of  three  years,  the 
pawner  came  to  redeem,  and  offered  to  pay 
the  money,  and  £4,  which  was  more  than  the 
legal  interest ;  the  pawnee  demanded  £10. 
There  was  a  second  tender  of  the  £4  ;  it  was 
refused,  and  the  £10  insisted  on.  The  plaint- 
245*]  iff  paid  it  and  got  his  *goods,  and 
brought  his  action  to  recover  the  surplus  be- 
yond the  legal  interest ;  and  he  recovered,  on 
the  principal  that  it  was  a  payment  by  com- 
pulsion, and  that  he  must  have  had  such  an 
immediate  want  of  his  goods  that,  an  action 
of  trover  would  not  do  his  business.  The 
principle  of  this  case  has  been  subsequently 
overruled  by  Lord  Kenyon,  in  the  case  of 
Knibbs  v.  Hall  (1  Esp.,  84).  There  a  landlord 
had  exacted  5  guineas  more  than  the  real  rent 
of  chambers,  which  demand  the  tenant  re- 
sisted, insisting  that  the  rent  was  20  and  not 
25  guineas,  and  to  avoid  a  distress  which  was 
threatened,  paid  at  the  rate  of  25  guineas.  His 
lordship  held  this  was  not  a  payment  by  com- 
pulsion, as  the  tenant  might,  by  a  replevin, 
have  defended  himself  against  the  distress ; 
and,  therefore,  after  a  voluntary  payment  so 
made,  he  should  not  be  allowed  to  dispute  its 
legality.  Without  undertaking  to  pronounce 
between  the  cases  cited,  the  present  differs 
materially  from  both ;  here  there  was  no  legal 
right  to  demand  a  conveyance  of  the  property  ; 
there  was  no  title  to  it  on  the  part  of  the  plaint- 
iff ;  besides,  there  was  no  standard  whereby 
to  ascertain  the  allowance  which  ought  to 
have  been  made  to  the  defendants  for  their 
trouble.  In  the  case  from  Strange  the  stand- 
ard was  the  legal  interest,  and  in  the  case  de- 
cided by  Lord  Kenyon  the  sum  exacted  beyond 
the  rent  stipulated  was  a  fact  depending  on 
proof,  and  would  have  been  the  amount  which 
the  defendant  had  a  right  to  claim.  The  case 
of  Smith  v.  Bromley  (Doug.,  696,  note)  has 
also  been  relied  on ;  in  that  case  money  had 
been  advanced  by  a  relation  of  the  bankrupt, 
to  induce  a  creditor  who  refused,  without  such 
advance,  to  sign  a  certificate.  An  action  was 
brought  to  recover  it  back,  and  though  Lord 
Mansfield  was  at  first  against  the  action,  he 
afterwards,  with  the  other  judges,  sustained 
it,  as  coming  within  the  letter  and  reason  of 
the  statute  which  prohibited  such  inducements 
being  taken.  On  the  ground  that  there  existed 
no  legal  right  on  the  part  of  the  plaintiff  to 
demand  or  enforce  a  conveyance,  that  he  must 
be  considered  in  the  light  of  any  other  pur- 
chaser, and  that  the  defendants  might  make 
their  own  terms,  and  that  the  plaintiff  has 
246*]  voluntarily,  *and  with  his  eyes  open, 
fixed  the  compensation  claimed  by  the  defend- 
ants, and  paid  them  the  money,  he  can  have 
no  claim  to  call  on  the  court  to  aid  him  in  get- 
ting rid  of  what  he  conceives  an  unconscien- 
tious  advantage.  But,  if  there  did  exist  a  legal 
remedy  to  enforce  a  reconveyance,  as  the 
measure  of  the  defendants'  claim  to  compensa- 
JOHXS.  REP.,  4. 


tion  rested  in  arbitrary  discretion,  the  plaint- 
iff, by  voluntarily  acceding  to  the  terms  pro- 
posed by  the  defendants,  has  lost  any  right  to 
call  on  a  jury  to  relieve  him  from  an  allow- 
ance deliberately  fixed  by  himself. 

The  nonsuit,  in  my  opinion,  was  properly 
I  directed. 

THOMPSON,  J.  The  application  in  this  case 
is  to  set  aside  the  nonsuit  ordered  at  the  trial. 
I  The  action  was  for  money  had  and  received, 
|  and  is  attempedto  be  maintained  on  the  ground 
that  the  defendants  had,  by  imposition,  op- 
pression and  taking  an  undue  advantage  of 
the  plaintiff's  situation,  extorted  from  him  a 
sum  of  money,  which  he  has  sought  by  this 
action  to  recover  back.  That  these  allegations, 
if  made  out  in  proof,  afford  a  good  cause  of 
action,  cannot  be  denied.  A  brief  statement 
I  of  the  leading  facts  in  the  case  becomes  neces- 
|  sary,  to  see  whether  the  transaction  is  stamped 
!  with  the  character  attributed  to  it.  The  plaint- 
j  iff's  farm  being  about  to  be  sold  under  an  exe- 
|  cution,  which  he  could  not  immediately  dis- 
charge, he,  by  his  agent,  agreed  with  Jacob 
Shultz  to  bid  off  the  farm,  he  (Shultz)  prom- 
j  ising  to  reconvey  it  to  the  plaintiff,  on  being 
within  a  certain  time  re-imbursed  for  his  ad- 
vances, with  the  interest,  and  a  reasonable 
compensation  for  his  trouble.  On  the  day  of 
sale  Shultz  attended,  and  declared  to  one 
of  the  witnesses  that  he  came  to  bid  off  the 
farm  for  Hall,  and  would  reconvey  it  to  him 
on  being  repaid.  The  farm  was  accordingly 
bid  off  by  him.  A  few  days  after  the  sale  the 
plaintiff  called  on  the  defendants  to  have  the 
agreement  reduced  to  writing.  The  defend- 
ants refused  to  reconvey,  unless  the  plaintiff 
would  pay  them  the  sum  they  had  paid  to  the 
sheriff,  with  the  interest  and  $300  for  their 
trouble.  The  plaintiff  *told  them  $300  [*24 7 
was  a  large  sum  for  their  trouble,  but  observed 
he  knew  he  was  'obliged  to  pay  whatever 
they  demanded  ;  upon  which  one  of  the  de- 
fendants said  he  had  been  obliged  to  ride  three 
or  four  days  for  the  money.  The  plaintiff  has 
paid  the  amount  of  the  sum  demanded  ;  and 
the  question  presented  is,  whether  these  were 
not  circumstances  proper  to  be  submitted  to 
the  jury,  and  for  them  to  determine  whether 
the  $300,  or  some  part  of  it,  was  not  unjustly 
extorted  from  the  plaintiff.  According  to  my 
view  of  the  case,  it  ought  not  only  to  have 
been  submitted  to  the  jury,  but  is  so  strongly 
marked  with  dishonesty  and  oppression,  that 
they  ought  not  to  have  hesitated  about  the  re- 
sult. Courts  and  juries  ought  to  discounten- 
ance impositions  of  this  kind,  which  are 
founded  in  fraud  and  immorality.  The  de- 
fendants seek  to  shelter  themselves  under  the 
rule,  volenti  non  fit  injuria;  but,  in  my  judg- 
ment, it  would  be  a  misapplication  of  the  rule 
to  extend  it  to  a  case  like  the  present.  Could 
the  payment  of  the  $300  be  said  to  be  volun- 
tary ?  The  plaintiff  had,  it  is  true,  impru- 
dently confided  in  the  defendants,  and  thereby 
placed  himself  in  their  power  ;  at  least  this 
was  his  impression,  if  we  may  judge  from  the 
declaration  made  by  him  at  the  time.  The 
agreement  made  previous  to  the  sale  was  cal- 
culated to  lull  the  plaintiff  to  sleep.  It  was  in 
evidence  that  the  farm  was  worth  $8,000  ;  the 
precise  sum  paid  by  the  defendants  is  not 
stated,  but  it  is  fairly  to  be  inferred  that  it  was 
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much  short  of  the  value  of  the  farm,  and,  of 
course,  it  was  an  object  of  importance  with  the 
plaintiff  to  obtain  a  reconveyance. 

I  cannot  discover  in  any  part  of  the  case  a 
single  circumstance  showing  this  to  have  been, 
in  legal  acceptation,  a  voluntary  payment  of 
the  $800  by  the  plaintiff,  or  an  assent'to  its  be- 
ing a  reasonable  compensation  for  the  defend- 
ant's trouble.  The  instrument  in  writing  set 
forth  was  no  agreement  between  the  parties, 
but  merely  propositions  of  the  defendants 
with  which  the  plaintiff  might  comply  or  lose 
his  farm.  The  objection  made  by  the  plaintiff 
to  the  time  of  payment  related  to  the  re-im- 
248*]  bursement  of  the  advances  to  *the 
sheriff,  in  satisfaction  of  the  execution.  The 
agreement  entered  into  before  the  sale  was  to 
repay  the  money  within  four  months ;  but 
after  the  sale,  and  when  the  defendants  had 
the  plaintiff  in  their  power,  they  demanded 
payment  in  two  months,  and  would  not  extend 
the  time  beyond  three.  This  was  a  strong  in- 
dication of  a  disposition  so  to  embarrass  the 
plaintiff  as  to  make  it  impracticable  for  him  to 
redeem  his  farm,  especially  when  it  is  con- 
nected with  the  circumstance  mentioned  by 
one  of  the  witnesses,  that  Shultz  was  anxious 
to  bid  off  the  farm,  intending  probably  to  make 
a  speculation  out  of  it.  If  the  agreement  to 
reconvey  the  farm  was  absolutely  void,  so  that 
the  plaintiff  was  without  remedy,  it  would,  in 
my  opinion,  strengthen  his  claim  to  recover 
back  the  money  unjustly  extorted.  Had  the 
defendants  purchased  the  farm  at  auction, 
without  having  made  any  previous  agreement 
to  reconvey,  the  case  would  have  been  very 
different.  It  was  in  the  plaintiff's  power  to 
have  procured  some  other  friend  to  purchase 
in  the  farm  for  him,  had  he  not  reposed  con- 
fidence in  the  defendants  ;  for  it  appears  that 
Mr.  Swart  had  actually  engaged  a  person  to  do 
it,  in  case  the  defendants  should  not  attend  the 
sale.  Shultz,  in  making  the  purchase,  evi- 
dently considered  himself  as  acting  for  the 
plaintiff,  for  he  expressly  declared  that  he 
came  for  the  purpose  of  bidding  off  the  farm 
for  Hall,  and  the  true  question  between  the 
parties  appears  to  me  to  be.  what  compensa- 
tion the  defendants  are  entitled  to  for  their 
services.  Had  the  jury  passed  upon  this  ques- 
tion, and  determined  that  $300  was  no  more 
than  a  reasonable  compensation,  it  would  not 
perhaps,  be  proper  to  disturb  the  verdict, 
although  it  might  be  thought  an  extravagant 
allowance  for  three  or  four  days'  service,  this 
being  all  the  trouble  the  defendants  pretended 
they  had  taken  about  the  business,  until  after 
the  suit  was  commenced  against  them,  when 
they  attempted  to  magnify  their  claim  by  set- 
ting up  a  pretense  that  they  had  had  to  ride 
night  and  day  to  get  the  money  ;  but  they 
even  then  acknowledged  that  $300  would  be  a 
large  sum  for  their  trouble,  if  they  could  have 
24J)*]  such  opportunities*often  enough.  It  is 
to  be  hoped,  however,  their  opportunities  will 
not  be  very  frequent,  for  it  isa  business  not  de- 
serving of  much  encouragement. 

A  recurrence  to  two  or  three  adjudged  cases 
will  show  to  what  length  the  remedy  here 
sought  has  been  carried.  In  the  case  of  Assttey 
v.  Reynolds  (2  Str.,  916),  the  plaintiff,  having 
pawned  some  plate  to  the  defendant  for  £20, 
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at  the  end  of  three  years  came  to  redeem  it ; 
the  defendant  demanded  £10  as  the  inten  ~t  ; 
the  plaintiff  tendered  him  £4,  knowing  that  to- 
be  more  than  the  legal  interest ;  but  the  de- 
fendant refusing  to  accept  it,  the  plaintiff,  on 
a  second  application  and  refusal,  paid  the  £10, 
and  then  brought  his  action  to  recover  back 
the  surplus  beyond  the  legal  interest.  Upon 
which  the  court  said  this  was  a  payment  by 
compulsion.  "  The  plaintiff  might  have  such 
an  immediate  want  of  his  plate,  that  an  action 
of  trover  would  not  answer.  Where  the  rule 
volenti  non  fit  injnria  is  applied,  it  must  be 
where  the  party  had  his  freedom  of  exercising 
his  will,  which  this  man  had  not.  We  must 
take  it  he  paid  the  money,  relying  on  his  leiral 
remedy  to  get  it  back  again." 

So  in  the  case  of  JSmith  v.  Bromley  (Doug. , 
69H,  note)  Lord  Mansfield  said,  if  a  man  makes 
use  of  what  is  in  his  own  power  to  extort 
money  from  one  in  distress,  it  is  illegal  and 
oppressive  ;  and  it  being  iniquitous  and  illegal 
thus  to  take  money,  therefore  it  was  so  to  de- 
tain it.  Mr.  Evans,  in  his  valuable  appendix 
to  Pothier  (2  Poth.,  378),  observes  that  there  is 
no  subject  in  its  nature  more  wholly  referable 
to  the  general  rules  of  natural  justice,  than 
that  of  reclaiming  money  unduly  paid.  In 
the  leading  case  on  this  subject  of  Moses  v. 
Macferlan  (2  Burr.,  1012),  Lord  Mansfield,  in 
giving  an  exposition  of  the  grounds  and  nature 
of  the  action  for  money  had  and  received, 
states  several  principles,  which  have  ever  since 
been  looked  upon  as  the  standard  of  authority, 
even  by  those  who  think  that  in  their  applica- 
tion to  that  case,  he  *did  not  allow  [*25O 
sufficient  consequence  to  other  principles,  by 
which  they  ought  properly  to  have  been  re- 
stricted and  controlled.  He  there  observes 
that  this  kind  of  equitable  action  to  recover 
money  which  ought  not  in  justice  to  be  kept, 
is  very  beneficial,  and  therefore  much  encour- 
aged. It  is  only  for  money  which,  ex  &quo  et 
bono,  the  defendant  ought  to  refund.  It  lies 
for  money  got  by  imposition  express  or  im- 
plied, or  by  extortion  or  oppression,  or  an  un- 
due advantage  taken  of  the  plaintiff's  situation. 
In  one  word,  the  gist  of  this  action  is,  that  the 
defendant,  upon  the  circumstances  of  the  case, 
is  obliged  by  the  ties  of  natural  justice  and 
equity,  to  refund  the  money.  These  principles 
are  derived  from  the  juridical  wisdom  of  the 
civil  law,  and  are  founded  on  the  immutable 
rules  of  justice  and  moral  honesty  :  and  in  my 
opinion,  apply  with  full  force  to  the  case  be- 
fore us. 

I  am,  accordingly,  of  opinion  that  the  non- 
suit ought  to  be  set  aside,  and  a  new  trial 
awarded. 

KENT,  Ch.  J.,  VAN  NESS,  and  YATES,  JJ., 
concurred  in  the  opinion  delivered  by  SPKN- 
CER,  J. 

Rule   refused. 

Distinguished— 14  Johns..  361. 

Criticised-12  N.  Y.  110. 

Cited  in— 5  Cow.,  164 ;  1  Wend.,  361 ;  13  Wend.,  4DO; 
5  Barb..  71 ;  7  Barb.,  63 ;  29  Barb.,  92 ;  3  Blatchf .,  250, 
253 ;  45  Mich.,  576. 

See  25  Barb.,  448;  34N.Y.,  307. 
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251*]  *B.  LIVINGSTON 

v. 
•C.  C.  ROOSEVELT  AND  C.  I.  ROOSEVELT. 

Partnership — Advertisement — Purchase  by  One 
Partner — Security — Indorsement  in  Firm 
Name — Special  Partner — Liability. 

In  1803,  A  and  B  entered  into  partnership  as  sugar 
refiners,  and  published  in  two  of  the  gazettes 
printed  in  the  city  of  New  York  (and  which  were 
taken  by  C),  that  they  had  entered  into  partnership 
in  the  sugar  refining  business,  under  the  firm  of  A 
&  Co.  In  April,  1805,  B,  without  the  knowledge  or 
consent  of  A,  purchased  a  quantity  of  brandy  of  C, 
for  which  he  gave  his  individual  note  payable  to  the 
firm,  and  indorsed  by  him  witli  the  name  of  the 
firm.  The  bill  of  parcels,  by  the  direction  of  B,  was 
made  out  in  his  name  only,  and  the  brandies  were 
shipped  to  the  West  Indies,  in  a  vessel  belonging  to 

B,  and  on  his  own  account ;  and  C  in  order  to  obtain 
the  drawback,  made  oath  at  the  custom-house  that 
the  brandy  was  sold  to  B.    A  &  B  had  entered  the 
name  of  the  firm  at  two  of  the  banks  in  the  city  of 
New  York,  and  B  drew  checks,  and  made  and  in- 
dorsed notes  in  the  name  of  the  firm,  which  were 
regularly  paid,  and  the  banks  had  considered  A  &  B 
as  general  paFtners.    C,  when  he  sold  the  brandy, 
required  the  partnership  security,  and  it  did  not  ap- 
pear that  he  knew  of  the  limitation,  until  after  its 
dissolution  in  June,  1805,  notice  of  which  was  also 
published  in  two  of  the  newspapers. 

It  was  held  that  the  copartners  were  not  liable  on 
the  note. 

Where  a  person  takes  a  partnership  security  from 
one  of  the  partners,  for  what  is  known,  at  the  time, 
to  be  a  particular  debt  of  the  partner  who  gives  the 
security,  the  copartnership  is  not  liable. 

Where  there  is  a  special  or  limited  partnership,  in 
any  particular  trade  or  business,  one  partner  cannot 
bind  his  copartner,  by  any  contract  not  connected 
with  such  trade  or  business. 

And  a  knowledge  in  third  persons,  of  the  limited 
nature  of  the  partnership,  will  be  inferred  from  cir- 
cumstances. It  seems  that  a  publication  in  the  ga- 
zette, of  the  nature  of  the  copartnership,  at  the 
time  of  its  commencement,  is  constructive  notice  to 
all  those  who  may,  afterwards,  take  the  copartner- 
ship security. 

Citations-3  Cai.,  246;  2  Johns.,  300;  1  Salk,  126;  1 
Ld.  Raym.,  175 ;  3  T.  K.,  757 ;  Cowp.,  814 ;  1  Esp.  N. 
P..  29;  2  Esp.  N.  P.,  524 ;  1  East,  48;  8  Ves.,  540;  7 
East,  210 ;  1  East,  49 ;  1  East,  55 :  6  Ves.,  Jun.,  604 ;  8 
Ves.,  544 ;  2  Esp.,  731. 

THIS    was    an    action    of   assumpsit.     The 
plaintiff  declared  on  a  promissory  note, 
dated  April  26,  1805,  drawn  by  the  defendant 

C.  I.  R..  payable  to  C.  C.  Roosevelt  &  Co. ,  and 
indorsed  by  the  said  C.  I.  R.,  in  the  name  of 
C.  C.  R.  &  Co.,  to  the  plaintiff,  who  resides  in 
the  city  of  New  York. 

When  the  note  became  payable,  it  was  regu- 
larly protested  for  nonpayment,  and  notice 
given  to  C.  C.  Roosevelt. 

A  judgment  by  default  was  entered  against 
C.  I.  Roosevelt.  The  other  defendant,  C.  C. 
R.,  pleaded  non  assumpsit.  The  cause  was  tried 
at  the  New  York  sittings,  in  December,  1807, 
before  Mr.  Justice  Spencer. 

The  defendants,  in  February,  1803,  entered 
in  copartnership  in  the  city  of  New  York,  and 
published,  for  two  weeks  successively,  in  the 
"  Evening  Post  "  and  "  American  Citizen,"  an 
advertisement,  that  they  had  entered  into  part- 
nership in  the  sugar  refining  business,  under 
the  firm  of  C.  C.  Roosevelt  &  Co.,  and  that 
their  sugar-house  was  in  Thames  Street.  Both 
these  newspapers  were  taken  by  the  plaintiff 
252*J*during  the  time  of  the  advertisement. 
The  copartnership  continued  until  June,  1805, 
when  it  was  dissolved,  and  notice  of  the  disso- 
lution was  given  in  the  same  newspapers.  The 
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note  in  question  was  given  for  20  pipes  of 
brandy,  purchased  of  John  G.  Bogert,  agent 
for  the  plaintiff,  and  which  were  in  the  hands 
of  Bogert,  as  administrator  of  Anthony  Car- 
roll, deceased,  and  were  sold  in  part  satisfac- 
tion of  a  debt  due  from  that  estate  to  the 
plaintiff.  The  bill  of  parcels  of  the  brandy, 
with  the  contents,  the  number  and  mark  of 
each  pipe,  was  made  out  by  a  clerk,  in  the 
name  of  C.  I.  Roosevelt  only.  The  brandy  was 
entered  at  the  custom-house  in  the  name  of  C. 
I.  Roosevelt ;  and  to  obtain  the  usual  debent- 
ure, the  plaintiff  made  oath  at  the  custom- 
house that  the  sale  was  to  C.  I.  Roosevelt. 
This  affidavit  was  made  the  24th  April,  1805, 
subsequent  to  the  sale,  and  before  the  note  was 
given.  The  clerk  at  the  custom-house,  who 
attended  with  the  affidavit,  testified  that  when 
an  article  was  sold  for  exportation,  as  he  be- 
lieved, to  a  copartnership,  it  was  not  uncom- 
mon in  the  affidavit  made  in  order  to  obtain 
the  debenture,  to  state  that  they  were  sold  to 
one  of  the  firm,  without  mentioning  the  other 
partners  ;  but  whether,  in  such  cases,  the  sale 
was  in  reality  made  to  the  firm,  or  to  the  indi- 
vidual partner  to  whom  it  was  stated  in  the  af- 
fidavit to  be  made,  he  did  not,  know.  The 
brandy  was  actually  exported  in  a  vessel  be- 
longing to  C.  I.  Roosevelt,  and  which  had  been 
purchased  with  his  own  note,  without  an  in- 
dorser. 

J.  G.  Lockwood,  a  witness  for  the  defend- 
ant, testified  that,  in  the  spring  of  1805,  he 
was  employed  by  C.  I.  Roosevelt,  as  supercar- 
go, on  board  the  schooner  Elizabeth,  on  a  voy- 
age to  the  West  Indies ;  this  was  the  vessel 
purchased  by  C.  I.  R.  as  above  mentioned. 
The  cargo  consisted  of  cloves,  20  pipes  of 
brandy,  purchased  of  the  plaintiff,  and  a  vari- 
ety of  other  articles.  C.  C.  Roosevelt  had  no 
interest  or  concern  in  the  vessel  or  cargo. 

John  Y.  Cebra  testified  that  he  was  a  clerk 
of  the  defendants  from  1804  until  the  dissolu- 
tion of  their  partnership.  *On  the  [*253 
building,  where  the  copartnership  business 
was  conducted,  was  painted,  in  large  letters, 
"  Sugar-House."  He  knew  of  no  copartner- 
ship beyond  the  limits  of  the  sugar  refining 
business.  The  note  in  question  was  given  at 
the  dwelling-house  of  C.  I.  Roosevelt.  No 
entry  of  the  purchase  of  the  brandies  was 
made  in  the  copartnership  books,  and  he  un- 
derstood that  it  was  a  private  speculation  of 
C.  I.  Roosevelt. 

John  Cross  testified  that  he  was  directed  to 
deliver  the  brandy  by  John  G.  Bogert,  the 
agent  of  the  plaintiff  ;  but  he  received  no  di- 
rections from  the  plaintiff  to  make  out  the  bill 
of  parcels,  nor  did  he  recollect  receiving  any 
from  John  G.  Bogert.  Neither  of  them,  as  far 
as  he  knew,  ever  saw  the  bill.  The  bill  was 
made  out  as  C.  I.  Roosevelt  directed.  John  G. 
Bogert  directed  the  witness  to  call  for  the 
note,  but  gave  no  directions  relative  to  the 
form  in  which  it  was  to  be  made.  He  called  on 
C.  I.  Roosevelt,  at  his  dwelling-house,  and  re- 
ceived the  note,  and  when  he  handed  it  to  J. 
G.  Bogert,  no  objection  was  made  by  him  or 
the  plaintiff  relative  to  the  form  of  it. 

It  appeared,  that  at  two  of  the  banks  in  the 
city  of  New  York,  the  defendants,  from  the 
commencement  of  their  copartnership,  had 
been  in  the  habit  of  keeping  partnership  ac- 
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counts,  and  had  been  there  considered  as  gene- 
ral partners.  That  the  entry  of  the  partnership 
name  of  C.  C.  R.  &  Co.,  in  the  bank  book  of 
signatures,  was  in  the  hand  of  C.  I.  Roosevelt, 
and  that  the  checks  and  other  partnership 
paper  which  passed  at  the  banks  were  gene- 
rally signed  by  C.  I.  Roosevelt,  in  the  name  of 
the  firm  ;  that  credit  was  given  at  these  banks 
principally  to  C.  C.  Roosevelt,  and  that  noth- 
ing was  known,  at  either  of  them,  of  any  lim- 
itation of  the  partnership. 

The  plaintiff  proved  by  several  merchants 
and  others,  that  although  they  knew  of  the 
partnership,  they  never  heard,  until  after  its 
dissolution,  of  any  limitation,  though  several 
of  them  took  the  newspapers  in  which  the  ad- 
vertisements were  published. 
254*]  *John  G.  Bogert  testified  that  he 
was  the  agent  of  the  plaintiff  ;  that  the  bar- 
gain for  the  brandies  was  made  with  C.  I. 
Roosevelt,  but  he  understood  they  were  sold  to 
and  for  the  partnership,  although  nothing  was 
said  on  whose  account  the  purchase  was  made. 
The  partnership  engagement  was  to  be  given, 
and  the  sale  was  not  completed,  until  he  had 
satisfied  himself,  by  inquiries,  that  the  defend- 
ants were  partners.  He  never  heard  of  any 
limitation  to  the  partnership,  until  after  its 
dissolution,  and  he  gave  no  directions  to  Cross 
to  make  out  a  bill  of  parcels.  He  believed, 
when  the  sale  was  made,  that  the  partnership 
was  a  general  one. 

The  judge  told  the  jury  that  he  was  deci- 
dedly of  opinion,  upon  the  facts  above  stated, 
that  the  plaintiff  was  entitled  to  recover,  and 
the  jury,  accordingly,  found  a  verdict  for  the 
plaintiff. 

The  defendants  moved  for  a  new  trial,  on 
the  ground  of  the  misdirection  of  the  judge, 
and  because  the  verdict  was  against  law  and 
evidence.  Two  points  were  made  : 

1.  A  partnership   security  was  taken    for 
what  was  known  to  be  the  individual  debt  of 
one  partner. 

2.  That  if  the  individuality  of  the  debt  was 
not  known  to  the  plaintiff  or  his  agent,  still,  in 
limited  partnerships,  one  partner  has  no  au 
thority  to  bind  the  firm  in  a  transaction  out  of 
the  scope  of  the  partnership. 

Mr.  Griffin,  for  the  defendant.  1.  The 
partnership  of  C.  C.  Roosevelt  &  Co.  was 
special,  being  expressly  limited  to  the  sugar  re- 
fining business.  The  note  in  question  was 
given  for  brandy,  and  the  purchase  made  ex- 
clusively for  the  interest  of  C.  I.  Roosevelt, 
and  without  the  knowledge  of  C.  C.  Roose- 
velt. The  plaintiff  took  a  partnership  security 
for  an  individual  debt  of  one  of  the  partners, 
knowing  it  to  be  so.  The  knowledge  of  the 
plaintiff,  or  his  agent,  that  the  security  was  for 
the  individual  debt  of  C.  I.  Roosevelt  is  mate- 
rial, and  is  fully  proved  by  the  written  doou- 
255*]  ments  in  *the  case.  The  bill  of  parcels 
made  to  C.  I.  R.  is  a  contemporaneous  exposi- 
tion of  the  understanding  of  the  parties ;  for 
it  is  to  be  presumed  that  if  the  sale  had  been 
actually  made  to  the  partnership,  the  bill 
would  have  been  made  out  in  the  name  of  C. 
C.  Roosevelt  &  Co.  That  is  the  natural  and 
usual  course  of  business.  The  entry  at  the 
custom-house  for  exportation  and  the'affidavit 
of  the  plaintiff  himself,  that  the  sale  was 
made  to  C.  I.  Roosevelt,  is  strong  evidence  of 
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the  fact.  Again,  the  form  of  the  note  is  al- 
most conclusive  evidence  that  the  brandy  was 
sold  to  C.  I.  Roosevelt  alone.  It  is  drawn  by 
him  alone,  and  he  indorsed  the  name  of  the 
firm.  If  it  was  a  copartnership  debt,  this 
mode  of  making  and  indorsing  the  note  could 
give  no  additional  security.  If  the  name  of  the 
firm  had  been  subscribed,  as  makers,  each  of 
the  defendants  would  have  been  equally  liable 
to  the  plaintiff. 

It  was  expressly  decided  in  the  case  of  Liv- 
ingston v.  Ilastie  <£  Patrick  (2  Caines,  246),  that 
a  note  given  by  one  partner  in  the  name  of  the 
firm,  for  his  individual  debt,  was  void  as 
against  the  firm,  and  even  against  a  friendly 
indorser,  not  knowing  on  what  account  it  was 
drawn,  where  the  indorsee  himself  did  not 
know  for  what  the  note  was  given.  The  same 
doctrine  was  recognized  in  the  case  of  Lansing 
v.  Gaine  <fe  Ten  Eyck  (2  Johns.  Rep.,  300). 

2.  But  admitting  that  the  plaintiff  or  his 
agent  did  not  actually  know  whether  the 
brandy  was  purchased  for  the  individual  ac- 
count'of  C.  I.  Roosevelt  or  not,  still,  in  the 
case  of  a  limited  partnership,  one  partner  has 
no  power  to  bind  his  copartner  for  anything 
put  of  the  course  of  their  copartnership  deal- 
ings. The  principle  on  which  one  partner  is 
made  liable  for  the  acts  of  his  copartner,  is 
the  implied  assent  arising  from  the  copartner- 
ship ;  but  no  assent  can  be  presumed  to  any 
contract  out  of  the  scope  of  the  copartnership 
business.  Suppose  a  copartnership  between 
two  silversmiths,  or  shoemakers,  could  one 
partner  bind  his  copartner,  by  giving  notes,  iu 
the  name  of  the  firm,  for  ships  or  merchan- 
dise ?  Or  suppose  a  partnership  between  two 
attorneys,  *could  one  bind  the  other  [*256 
by  purchasing  ships  or  goods  in  the  name  of 
the  partnership  ?  In  the  present  case,  the  co- 
partnership was  expressly  limited  to  a  particu- 
lar manufacture  or  business.  The  distinction 
between  general  and  limited  partnerships  has 
been  long  known  and  settled.  (Watson  on 
Partn.,  180,  2d  ed.)  In  a  general  partnership, 
one  partner  has  an  unlimited  power  to  bind  his 
copartner,  except  by  a  bond  or  sealed  instru- . 
ment,  or  where  there  is  a  collusion  with  a  third 
person  to  cheat  the  firm.  In  a  special  partner- 
ship, if  one  party  uses  the  name  of  the  firm,  in 
matters  out  of  the  scope  of  the  partnership,  it 
not  only  is  an  abuse,  but  a  transgression  of  his 
power.  So  a  general  agent  may  abuse  his  au- 
thority, and  yet  the  principal  be  liable  ;  but  if 
a  special  agent  exceeds  his  authoritv,  his  prin- 
cipal is  not  liable.  (3  Term  Rep.,  757,  760.)  It 
is  only  to  act  in  the  course  of  their  particular 
trade  or  line  of  business  that  an  authority  is 
delegated  by  partners  to  each  other  ;  and  it  is 
only  in  such  transactions  that  strangers  have  a 
right  to  go  on  the  credit  of  the  partnership 
funds.  (Watson,  180  ;  16  Yin.  Abr.,  242  ;  1 
Salk.,  126  ;  Cowp.,  814  ;  6  Vesey,  Jun.,  604  ; 
1  Esp.  Cas.,  29.) 

There  are  two  exceptions  to  the  general  rule 
on  this  subject :  1st.  Where  the  partner  who 
denies  his  liability  had  an  interest  in,  or  de- 
rived a  benefit  from,  the  contract.  2d.  Where 
due  diligence  or  caution  has  not  been  used  in 
informing  the  world  of  the  nature  of  the  part- 
nership ;  for  the  presumption  must  be  that  the 
partnership  is  general,  unless  the  contrary  has 
been  made  known.  C.  C.  Roosevelt  cannot  be 
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brought  within  either  of  these  exceptions  ;  he 
knew  nothing  of  the  purchase  of  the  brandy, 
which  was  made  solely  and  exclusively  for  the 
benefit  of  C.  I.  Roosevelt  The  defendants  did 
all  in  their  power  to  make  known  to  the  public 
the  limited  nature  of  their  partnership.  Ad- 
vertisement in  the  gazettes  is  the  most  usual, 
and  certainly  the  most  effectual  way  of 
making  such  a  fact  known.  It  has  been  decid- 
ed that  an  advertisement  in  a  gazette  is  suffi- 
cient notice  of  the  dissolution  of  a  copartner- 
ship (2  Johns.  Rep.,  300) :  for  the  same,  or  a 
stronger  reason,  it  ought  to  be  considered  as 
sufficient  notice  of  the  nature  of  the  partner- 
ship. 

257*]  *Mr.  A.  T.  Emmet,  contra.  If  there  is 
evidence  sufficient  to  justify  the  jury  in  finding 
their  verdict,  the  court  will  not  disturb  it. 
Mere  knowledge  of  the  nature  of  the  partner- 
ship, and  of  its  being  an  individual  transac- 
tion, is  not  sufficient ;  there  must  be  collusion 
or  fraud,  and  knowledge  is  only  evidence  of 
such  fraud.  This  knowledge  ought  to  be 
strong  and  full,  not  slight  or  presumptive. 

Sugar  refiners  must  purchase  raw  sugar  ;  it 
is  not,  therefore,  improbable,  but  a  fair  in- 
ference, that  the  brandy  was  purchased  as  an 
adventure  to  the  West  Indies  on  the  partner- 
ship account,  in  order  to  procure  the  raw  ma- 
terials for  the  manufactory.  The  testimony  of 
Bogert  is  direct  and  positive,  that  he  trusted 
to  the  credit  of  the  partnership,  and  that  he 
thought  it  a  copartnership  transaction.  Cross, 
who  made  out  the  bill  of  parcels,  was  not  the 
agent  of  the  plaintiff.  He  made  it  out  agree- 
ably to  the  directions  of  the  person  who  called 
for  it. 

There  is  a  material  difference  between  a 
gazette  notice  of  the  dissolution  of  a  partner- 
ship and  a  notice  of  its  nature  and  commence- 
ment. The  former  operates  immediately  ;  but 
a  notice  of  the  nature  or  limitation  of  a  part- 
nership which  may  continue  many  years,  may, 
in  a  short  time,  be  forgotten  by  the  world, 
who  only  see  persons  acting  together  as 
general  partners.  These  acts  obliterate  the 
remembrance  of  the  former  notice  of  the 
nature  of  the  copartnership,  published  at 
its  commencement,  while  the  ceasing  to  act 
together  serves  to  confirm  the  recollection, 
and  to  recall  the  attention  to  the  notice 
of  the  dissolution.  Persons  who  commence 
partnership  in  relation  to  a  particular  business 
may,  afterwards,  extend  it  to  some  other  ob- 
jects or  to  some  particular  business  or  ad- 
venture, pro  tanto  ;  and  how  is  the  world  to 
know  whether  they  act  according  to  the  terms 
of  the  original  contract  or  not  ?  The  sign  af- 
fixed to  the  building  where  the  manufactory 
was  carried  on,  was  no  notice,  for  it  did  not 
express  the  nature  of  the  copartnership.  There 
is  no  evidence  that  the  note  was  drawn,  in 
the  manner  it  appears  to  be,  by  the  direction 
of  Bogert.  He  naturally  supposed  that  it 
258*]  *was  done  so  by  the  desire  of  C.  C. 
Roosevelt  &  Co. 

The  true  question  is,  whether  there  was  any 
collusion  between  the  plaintiff  or  his  agent  and 
C.  I.  Roosevelt  to  defraud  C.  C.  Roosevelt. 
Knowledge  of  the  fact  that  the  purchase  was 
made  for  the  individual  account  of  C.  I.  R., 
and  that  he  pledged  the  copartnership  funds 
without  the  consent  of  his  copartner,  is 
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essential  to  prove  the  covin  or  fraud.  This  is 
the  doctrine  to  be  collected  from  the  case  on 
this  subject.  (Watson,  202;  8  Vesey,  Jun., 
540,  Ex-parte  Bondonus  ;  7  East,  210,  Swan  v. 
Steele.)  Suppose  a  check  drawn  in  his  copart- 
nership name  on  one  of  the  banks,  coula  the 
payment  of  the  check  be  contested  on  the 
ground  that  C.  I.  R.  had  drawn  it  on  his  own 
account,  without  authority  from  the  copart- 
ner ?  Certainly  not ;  for  C.  I.  R,  had  authority 
to  issue  negotiable  paper  in  the  copartnership 
name.  If  a  partner  has  power  to  issue  nego- 
tiable paper  in  the  name  of  the  partnership, 
such  power  is  unlimited  ;  and  it  is,  pro  tanto, 
a  general  partnership.  The  person  who  re- 
ceives the  partnership  paper  is  not  bound  to 
inquire  for  what  account  it  is  given.  Again, 
a  partnership  is  created,  or  grows  by  reputa- 
tion, and,  a  fortiori,  an  extension  of  it  may  be 
created  by  reputation.  Admitting  that  the 
partnership  was  originally  limited,  yet  by  the 
acts  of  the  parties  it  may  become  unlimited. 
Indeed,  there  can  be  no  limited  partnership 
where  one  party  has  power  to  sign  and  indorse 
notes  with  the  name  of  the  copartnership.  If 
C.  C.  Roosevelt  meant  to  avoid  responsibility 
on  notes  not  given  in  the  course  of  the  co- 
partnership business,  he  should  have  guarded 
against  it  by  stipulating  that  one  partner 
should  not  indorse  notes  in  the  name  of  the 
firm. 

Whether  the  partnership  be  general  or  spe- 
cial, one  partner  has  no  authority  to  bind  his 
copartner  for  anything  not  connected  with  the 
copartnership  business.  But  the  only  question 
is,  whether  there  was  fraud  or  covin  ;  the  En- 
glish decisions  go  on  the  ground  of  fraud  (1 
East,  48  ;  2  Esp.  Cas.,  524),  and  the  jury  are 
the  proper  judges  how  far  fraud  is  made  out 
by  the  evidence. 

*Mr.  Harison,  in  reply.  If  fraud  in-  [*259 
validates  the  security  which  has  been  taken, 
and  knowledge  in  the  party  receiving  it  is  evi- 
dence of  that  fraud,  it  must  be  conclusive  evi- 
dence. It  is  the  duty  of  every  person  who 
takes  paper  signed  or  indorsed  by  a  copartner- 
ship name,  to  inquire  and  know  whether  the 
party  who  gives  it  has  authority  to  sign  the 
name  of  the  firm.  If,  from  all  the  evidence, 
the  jury  ought  to  have  inferred  that  the  plaint- 
iff or  his  agent  did  know  that  the  note  was 
given  and  indorsed  for  the  individual  debt  of 
C.  I.  R.,  the  verdict  ought  to  be  set  aside. 

That  the  brandy  was  purchased  to  send  to 
the  West  Indies,  to  be  converted  into  raw 
sugar  for  the  use  of  the  copartnership,  is  an 
idea  not  warranted  by  the  evidence.  The  writ- 
ten evidence  in  this  case  ought  to  outweigh 
the  testimony  of  Bogert,  the  agent,  who  may 
naturally  be  supposed  to  have  some  bias  in 
favor  of  his  principal.  The  making  out  of  the 
bill  of  parcels  in  the  name  of  C.  I.  R.  was  a 
sufficient  intimation  to  the  plaintiff's  agent 
that  the  purchase  was  for  the  individual 
partner,  and  he  ought  to  have  inquired  of  C. 
C.  R.  whether  he  consented  to  give  the  note. 
The  peculiar  manner  in  which  the  note  was 
drawn  was  of  itself  sufficient  to  put  Bogert  on 
the  inquiry  as  to  its  being  a  copartnership 
transaction  ;  and  the  oath  of  the  principal  at 
the  custom-house,  that  the  sale  was  to  C.  I.  R., 
ought  to  be  held  conclusive  evidence  of  the 
fact. 
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If  au  advertisement  in  a  gazette  is  sufficient 
evidence  of  the  dissolution  of  a  copartnership, 
it  ought  to  be  evidence,  also,  of  its  limited 
nature.  The  transactions  at  the  bank  were 
perfectly  consistent  with  a  limited  partner- 
ship. Reputation  is  priina facie  evidence  only 
•of  a  partnership,  but  it  must  be  connected  with 
acts  to  establish  the  fact.  Mere  reputation  is 
not  enough  to  create  a  partnership  ;  if  it  were, 
it  would  be  easy  for  one  man  to  make  another 
liable,  as  a  partner,  without  his  knowledge  or 
•consent. 

In  the  case  Ex-parte  Bonbonim  (8  Vesey, 
.Tun.,  540),  the  Lord  Chancellor  said,  "that  if, 
under  the  circumstances,  the  party  taking  the 
paper  could  be  considered  as  advertised,  in 
26O*]  the  nature  of  the  transaction,  that  it 
was  not  intended  to  be  a  partnership  proceed- 
ing, it  should  not  bind  them."  The  nature  of 
the  purchase,  in  the  present  case,  and  the  cir- 
cumstances attending  it,  were  certainly  suf- 
ficient to  advertise  the  plaintiff  or  his  agent, 
that  this  was  not  a  partnership  transaction. 

If  the  doctrine  contended  for,  on  the  part  of 
the  plaintiff,  should  be  established,  there  must 
t>e  an  end  altogether  of  limited  partnerships. 
In  every  partnership  each  partner  must  be 
authorized  to  use  the  name  of  the  firm  in  rela- 
tion to  the  copartnership  business.  If  the 
parties  were  to  agree  that  they  should  sign 
their  names  separately,  this  would  not  be  bind- 
ing on  third  persons  ;  and  if  one  partner  should 
use  the  name  of  the  firm,  in  the  course  of  the 
partnership  business,  the  partnership  would 
be  bound,  though  done  in  violation  of  the 
agreement  between  the  partners. 

VAN  NESS,  J.  Whether  the  plaintiff  knew 
that  the  debt  for  which  he  received  the  part- 
nership security  was  the  private  debt  of  Cor- 
nelius I.  Roosevelt,  is  a  question  of  fact,  and 
we  are  called  upon  to  decide  whether,  if  that 
question  had  been  submitted  to  the  jury, 
they  ought  not  to  have  found  for  the  defend- 
.ant.  The  partnership  was  special,  being 
limited  to  the  sugar  refining  business  in  the 
city  of  New  York,  where  all  the  parties  re- 
sided. At  the  time  the  partnership  was  formed, 
notice  was  given  for  two  weeks  successively, 
of  the  nature  and  extent  of  it,  in  two  daily 
papers,  published  here,  both  of  which  the 
plaintiff  took  during  that  period.  The  house 
where  the  business  was  to  be  transacted  was 
designated  in  the  notice,  and  "  Sugar-House," 
in  large  letters,  was  painted  upon  it.  The  de- 
fendant Cornelius  C.  Roosevelt  at  no  time 
consented,  or  was  privy  to  any  extension  of 
the  connection,  beyond  the  particular  object  for 
which  it  was  originally  formed.  The  article 
sold,  and  which  was  the  consideration  of  the 
note  in  question,  had  no  relation  to  the  busi- 
ness of  sugar  refining,  and  it  would,  therefore, 
tever  have  occurred  to  any  one  that  Cornelius 
I.  Roosevelt  purchased  it  on  the  partnership 
1261*]  *account,  unless  he  had  expressly  de- 
clared that  to  be  his  intention.  There  was 
nothing,  either  in  the  acts  or  declarations  of 
Cornelius  I.Roosevelt, from  which  the  plaintiff's 
agent  could  infer  that  he  bought  the  brandy 
for  the  use  of  the  company.  The  contract 
was  made  with  Cornelius  I.  Roosevelt,  with- 
out the  knowledge  or  consent  of  his  copartner. 
He  gave  his  note  at  his  own  house  (and  not  at 


the  counting-house  of  the  company)  for  the 
payment  of  it,  with  the  indorsement  of  the 
firm,  as  collateral  security ;  and  the  note,  in 
this  form,  was  received  by  the  plaintiff,  with- 
out objection.  The  manner  in  which  the  note 
was  drawn  is  inconsistent  with  the  idea  of  a 
sale  to  the  firm.  It  is  not  hazarding  anything 
when  I  say  that,  where  a  sale  has  been  made 
to  partners,  it  would  be  a  perfect  novelty 
among  merchants  to  receive  the  note  of  one  of 
them  indorsed  by  the  firm.  There  could  be  no 
possible  use  in  it.  No  additional  security  was 
derived  from  its  being  given  in  that  form. 
After  the  contract  for  the  sale,  but  before  the 
delivery  of  the  note,  the  plaintiff  himself  (and 
this  is  the  only  instance  of  his  personal  agency 
in  the  whole  transaction)  made  oath  at  the 
custom-house  that  the  sale  was  made  to  Cor- 
nelius I.  Roosevelt ;  thus  giving  the  highest, 
most  solemn,  and  satisfactory  evidence  of  his 
understanding  of  the  sale,  at  the  time  when  it 
was  made,  and  which  is  in  exact  coincidence 
with  all  the  documentary  and  other  evidence 
in  the  cause,  even  with  that  of  Mr.  Bogert, 
which  I  shall  presently  notice.  Upon  this  evi- 
dence, I  am  persuaded  the  jury  would  have 
found  that  the  sale  was  made  to  Cornelius  I. 
Roosevelt,  in  his  individual  capacity  ;  that 
this  was  known  to  the  plaintiff ;  and,  con- 
sequently, that,  originally,  he  only  was  liable 
for  the  payment  of  it.  This  court  has  often 
decided  that  one  partner  cannot  pledge  the 
partnership  security  for  what  is  proved  to  be 
the  separate  debt  of  such  partner,  without  the 
consent  or  privity  of  the  other  partners.  (Liv- 
ingston v.  Hastie  &  Patrick,  2  Caines.  246  ; 
Landing  v.  Oaine  &  Ten  Eyck,  2  Johns.  Rep., 
300.)  In  the  case  of  Dubois  v.  Roosevelt,  de- 
cided in  May  Term,  *1808,  and  which  [*262 
is  not  reported,1  the  facts  were  almost  precise- 
ly similar  to  those  I  have  above  stated.  The. 
court,  in  that  case,  were  unanimously  of  opin- 
ion that  the  *plaintiff  could  not  re-  [*263 
cover,  without  overruling  the  principles  laid 
down  in  Livingston  v.  Hastie  &  Patrick  and 
Lansing  v.  Gaine  &  Ten  Eyck.  The  only  dif- 
ference between  these  *two  cases  and  [*264 
the  present  is  that  which  may  be  supposed  to 
arise  out  of  the  evidence,  that  the  defendants 
were  considered  to  be  general  partners  at  two 
of  the  banks,  and  by  several  merchants  in  this 
city,  who  were  witnesses  on  the  trial,  and  the 
testimony  of  John  G.  Bogert,  the  plaintiffs 

1.— The  court  thought  that  the  case  so  precisely 
similar  in  principle  to  that  of  Livingston  v.  Hastie 
&  Patrick,  that  it  was  not  deemed  important  to  re- 
port it ;  but  since  it  has  been  referred  to,  it  is  thought 
proper  to  subjoin  the  following  account  of  the  case : 

DUBOIS 

v. 
C.  C.  ROOSEVELT  AND  C.  I.  ROOSEVELT. 

THIS  was  an  action  of  owwmpsit.  The  plaintiff 
declared  on  a  promissory  note,  dated  the  27th  April, 
1805,  drawn  by  the  defendant  C.  I.  Roosevelt  pay- 
able to  Cornelius  C.  Roosevelt  &  Co..  and  indorsed 
by  C.  I.  R.  with  the  name  of  C.  C.  R.  &  Co.  A  judg- 
ment by  default  was  entered  against  C.  I.  Roosevelt, 
and  the  other  defendant  pleaded  non  assumpxit.  The 
cause  was  tried  at  the  New  York  sittings,  in  June, 
1807,  and  a  verdict  was  taken  for  the  plaint  ill',  by 
consent,  subject  to  the  opinion  of  the  court,  on  a 
case,  containing  the  following  facts : 

On  the  3d  of  February,  1803,  the  defendants  en- 
tered into  copartnership  in  the  sugar  refining  busi- 
ness, in  the  city  of  New  York,  where  the  plainitff 
also  resided,  and  the  following  advertisement  was 
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agent.  As  to  the  first,  if  mere  reputation  is  suf- 1 
ficient  to  enable  one  of  several  special  partners  ! 
to  charge  another  in  a  case  circumstanced  as  this  j 
K  i  lion  there  is  an  end,  as  to  third  persons,  of 
.all  limited  partnerships.     In  the  point  of  fact, 
here  was  not  a  general  partnership.     Of  this, 
notice  was  given  in  a  manner  best  calculated 
to  apprise  the  community  of  it.     What  other  | 
precautionary  measures  could  the  defendant  ] 
liave  taken  ?     After  this  notice,  not  a  single 
act  at  any  time  appears  to  have  been  done  by 
Cornelius  C.    Roosevelt    from   which  a  well 
founded  reputation  of  a  general  partnership 
•could  have  originated.     Besides,   this  reputa- 
tion, at  most,  is  but  presumptive  evidence  of  a 
general  partnership,  and  the  force  of  this  is  com- 
pletely destroyed  by  direct  and  positive  proof 
that  the  partnership  was  limited  to  a  particular 
•object.     Next,  as  to  the  testimony  of  Bogert, 
which  was  much  relied  upon. 

On  a  critical  examination  of  his  evidence,  it 
•will,  I  think,  be  found  to  operate  against  the 
plaintiff.     He  says,  in  the  first  instance,  that  j 
he  understood  the  sale  of  the  brandy  to  be  "to  I 
.and  for  the  partnership  ; "  but  he  adds  im- ! 
mediately  afterwards,  "  that  nothing  was  said 
on  whose  account  the  purchase  was  made  ; " 
T)ut  "  that  the  partnership  security  was  to  be 
given  for  it."    He  goes  on  to  state  "  that  the 
sale  was  not  completed  until  he  had  satisfied 
himself  by  inquiries  that  the  defendants  were 
partners."     Now,  the  fact  stated  by  Bogert, 
that  the  partnership  engagement  was  to  be 
£iven,  is  the  only  one  from  which  it  can  be 
inferred  (for  he  nowhere  says  so  in  express  j 
terms)  that  he  even   supposed  the  sale  was  i 

Inserted  in  the  "  Evening:  Post  "  and  the  "American 
Citizen,"  two  newspapers  published  in  the  city. 
""  Copartnership. — Cornelius  C.  Roosevelt  and  Cor- 
nelius I.  Roosevelt  have  entered  into  partnership, 
in  the  sugar  refining  business,  under  the  firm  of 
Cornelius  C.  Roosevelt  &  Co.  Have  ready  for  sale, 
loaf  and  lump  sugar  of  a  good 'quality,  also  molasses, 
at  their  sugar-house  in  Thames  Street,  in  the  rear 
of  the  City  Hotel." 

The  copartnership  was  dissolved  in  June,  1805,  and 
public  notice  of  the  dissolution  given. 

In  April,  1805,  the  plaintiff  sold  to  C.  I.  Roosevelt 
a  quantity  of  beef,  the  bill  of  which  was  made  out 
in  the  name  of  C.  I.  Roosevelt,  and  his  own  note, 
without  any  indorser,  was  received  for  the  amount. 
A  short  time  afterwards,  the  plaintiff  sold  to  C.  I. 
Roosevelt  a  quantity  of  cloves,  for  which,  by  agree- 
ment, he  was  to  give  his  note,  with  a  good  indorser. 
The  cloves  were  purchased  by  C.  I.  Roosevelt,  on 
his  own  account,  and  the  bill  of  parcels  was  made 
out  in  his  own  name  only.  The  note  in  question 
was  drawn  by  C.  I.  Roosevelt  and  indorsed  by  him, 
in  the  name  of  the  firm,  and  given  for  the  cloves  to 
the  plaintiff.  The  note  was  protested  for  non- 
payment, and  due  notice  thereof  given  to  the  de- 
fendant. 

The  defendant  Cornelius  C.  Roosevelt  was  in  no 
manner  interested  in  the  purchase  of  the  cloves, 
which  were  purchased  for  an  adventure,  in  which 
he  had  no  concern.  They  were  exported  in  the  name 
•of  C.  I.  Roosevelt,  and  in  order  to  obtain  the  usual 
•debenture,  the  plaintiff  made  oath  at  the  custom- 
house that  the  sale  was  to  him. 

It  appeared  that  the  business  of  the  partnership 
was  principally  transacted  by  C.  I.  Roosevelt,  and 
that  ne  made  notes  issued  for  the  sugar  refining 
business,  and  signed  the  name  of  the  copartnership. 
The  plaintiff  sent  a  clerk  to  the  counting-house 
of  the  defendants  for  the  note,  and  the  same  was  re- 
ceived from  C.  I.  Roosevelt,  at  the  counting-house 
of  the  firm,  which  was  in  the  building  where  the  co- 
partnership business  was  carried  on.  On  the  out- 
ride of  the  building  was  a  sign  painted  in  large  let- 
ters ;  ''  Sugar-House,"  and  "  Cornelius  C.  Roosevelt 
&  Co.'s  Office." 

It  was  admitted  that  there  was  no  fraud  or  collu- 


made  to  the  company  ;  and  when  we  see  how 
that  was  in  fact  given  and  received,  without 
objection,  and  take  into  view  the  other  facts 
in  the  case,  the  fair  conclusion  is  that  he  con- 
sidered the  contract  as  made  *with  [*2($5 
Cornelius  I.  Roosevelt,  individually,  and  that 
all  he  was  solicitous  about  was  to  obtain  Ihe 
partnership  security  for  the  payment  of  it.  If 
Bogert  really  conceived  this  to  be  a  sale  to  the 
firm,  is  it  not  very  singular  lhat  he  never  came 
to  an  explanation  to  that  effect  with  Cornelius 
I.  Roosevelt?  Yet  it  does  not  appear  that,  dur- 
ing the  whole  negotiation,  a  syllable  was  ut- 
tered as  to  whom,  or  on  whose  account  it  was 
made  ;  and  this  is  the  more  surprising,  when 
it  appears  that  he  made  inquiries  to  satisfy  the 
doubts  and  suspicions  which  he  entertained  of 
the  existence  of  a  partnership  at  all.  Why, 
when  making  these  inquiries,  did  he  not  apply 
to  Cornelius  C.  Roosevelt,  whose  security  he 
wished  to  obtain,  and  who  was  the  only  one 
able  to  give  him  correct  information  ?  I  confess 
that  I  am  not  satisfied  with  this  testimony ; 
and,  after  a  careful  review  of  all  the  circum- 
stances, I  cannot  perceive  how  the  jury  could 
avoid  saying  that  the  plaintiff  made  the  sale  to 
Cornelius  I.  Roosevelt,  in  his  private  capacity; 
and  that  the  debt,  for  which  the  indorsement 
of  the  firm  was  taken,  was  his  private  debt, 
contracted  without  the  concurrence  of  Cor- 
nelius C.  Roosevelt,  expressed  or  implied  ;  and 
if  they  had  so  found,  it  is  connected  that  the 
partnership  security,  as  against  Cornelius  C. 
Roose\elt,  in  judgment  of  law,  is  fraudulent 
and  void. 
But  there  is  another  equally  fatal  objec- 

sion  on  the  part  of  the  plaintiff ;  but  that  his  inten- 
tions were  fair,  and  his  conduct  hnna  fide. 

Mr.  Brinkerlwff,  for  the  plaintiff,  attempted  to 
distinguish  this  case  from  those  of  Livingston  v. 
Hastie  &  Patrick  (2  Caines,  343),  and  Lansing  v.  • 
Gaine  &  Ten  Eyck  (2  Johns.  Rep.,  300),  and  admitted, 
that  unless  the  case  could  be  distinguished  from 
them,  the  plaintiff  must  fail.  In  those  cases,  the 
action  was  against  the  makers :  here  it  is  against 
the  indorsers,  which  precludes  any  inquiry  into  the 
original  transaction  on  which  the  note  was  founded. 
He  observed  that  the  cases  decided  in  England 
went  on  the  ground  of  fraud  and  collusion  between 
the  parties,  and  in  the  present  all  intention  of  fraud 
was  negatived.  He  cited  the  case  of  Swan  v. 
Steele  (7  East,  210),  in  which  Lord  Ellenborough 
held  that  where  a  person  hona  fide,  and  without  any 
fraud,  receives  a  note  indorsed  by  one  of  several 
partners,  in  the  name  of  the  firm,  it  should  bind  all 
the  partners. 

Messrs.  Griffin  and  Harison,  contra,  relied  on  the 
case  of  Livingston  v.  Hastie  &  Patrick,  and  that  of 
Lansing  v.  Gaine  &  Ten  Eyck,  as  preci«»ely  in  point. 
They  contended  that  the  case  of  Swan  v.  Steele 
was  in  favor  of  the  defendant,  as  Lord  Ellenborough 
recognized  the  principle,  that  where  a  person  takes 
the  copartnership  firm,  as  security  for  the  indi- 
vidual debt  of  one  partner,  knowing  that  it  was 
without  the  consent  of  the  other,  it  is  fraudulent 
and  void.  Knowledge  of  the  fact  of  its  being  out  of 
the  copartnership  business,  or  not,  made  all  the  dif- 
ference. They  cited  1  Salk.,  126;  Cowper,  814;  fl 
Vesey,  Jun.,  604 ;  1  Caines,  184 ;  Watson  on  Partner- 
ship, 2d  ed.,  180. 

Mr.  Hoffman,  in  reply,  was  stopped  by  the  court, 
who  seemed  to  think  that  there  was  no  difference 
between  this  case  and  that  of  Livingston  v.  Hastie 
&  Patrick.  Mr.  Hoffman  said  he  should  decline 
arguing  the  cause ;  for  unless  the  court  thought  the 
distinctions  taken  by  Mr.  Brlnkerhof  were  well 
founded,  the  plaintiff  could  not  prevail. 

Per  Curiam.  We  are  of  opinion  that  this  cause  is 
clearly  within  the  principle  decided  in  that  of  Liv- 
ingston v.  Hastie  &  Patrick,  and  that  the  plaintiff 
must  be  nonsuited. 

Judgment  of  twn&uit. 
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tion  against  the  plaintiff's  right  to  recover. 
The  distinction  between  general  and  special 
partnerships  is  probably  coeval  with  their  ex- 
istence. A  general  rule  applicable  to  both  is, 
that  in  transactions  relating  to  the  joint  con- 
cern, one  of  several  partners  may  bind  the 
rest.  He  may  sign  notes,  indorse  or  accept 
bills  for  the  common  benefit,  &c.,  without  ap- 
plying to  the  rest  in  every  particular  case. 
But  this  authority  of  a  single  partner  has  its 
limitation.  Formerly,  as  appears  by  the  case 
of  Pinkney  v.  Hall  (i  Salk.,  126,  and  S.  0.,  1 
Ld.  Kaym.,  175).  it  was  probably  less  exten- 
sive than  at  this  day.  One  partner  of  the  con- 
cern has  no  authority  to  pledge  the  partnership 
goods  for  his  own  debt,  nor  can  he  bind  the 
12CMJ*]  firm  to  any  Engagements  known  at 
the  time  to  be  unconnected  with,  and  foreign 
to,  the  partnership.  This  has  not  only  been 
so  settled  by  this  court,  but  now  is,  and  always 
has  been,  the  established  law  in  England.  Not 
an  adjudged  case,  nor,  I  believe,  a  single 
dictum,  can  be  found  the  other  way.  This 
will  appear  from  most  of  the  cases  which  I 
shall  presently  have  occasion  to  mention  for 
another  purpose.  In  special  partnerships, 
however,  this  power  of  the  individuals  com- 
posing them,  is  restricted  to  still  narrower 
limits,  and  can  only  be  legally  exercised  with- 
in the  compass  of  that  particular  business  to 
which  the  partnership  relates.  It  is  as  cir- 
cumscribed as  the  partnership  itself.  It  is, 
therefore,  analogous  to  that  which  is  con- 
ferred on  an  agent  appointed  for  a  special 
purpose,  who,  if  he  exceed  his  authority,  can- 
not bind  his  principal.  (Fenn  et  al.  v.  Harri- 
son et  al.,  3  Term  Rep.,  757.)  This  analogy  is 
complete,  in  all  cases  where  third  persons 
have  dealings  with  a  special  partner,  with 
notice  that  he  is  such.  And,  accordingly,  it 
has  been  repeatedly  ruled  that,  whenever  such 
a  partner  pledges  the  partnership  funds,  or 
credit,  in  a  transaction  which  is  known  to  be 
unconnected  with,  and  not  fairly  and  reasona- 
bly within  the  compass  of  the  partnership,  it 
is,  as  to  the  other  partners,  fraudulent  and 
void.  They,  however,  to  entitle  themselves 
to  the  protection  of  this  rule  of  law,  must  not 
do,  or  consent  to,  or  suffer  anything  to  be 
done,  which  may  hold  them  out  to  the  world 
as  general  partners  ;  and  it  would  always  be 
prudent  and  proper  (though  I  will  not  say  it 
is  indispensably  necessary)  to  give  public 
notice  to  the  community  that  the  partnership 
is  special,  and  of  the  particular  species  of 
traffic  or  business  to  which  it  is  confined. 
(Cowper,  814,  WiUet  v.  Chambers  ;  1  Esp.  N. 
P.  Rep.,  29.,  De  Berkon  v.  Smith  et  al ;  2  Esp. 
N.  P.  Rep.,  524,  Arden  v.  Sharp  et  al.;  1  East, 
48,  Shii-reff  et  al.  v.  Wttks.)  In  the  case  Ex- 
parte  Bonbonus  (8  Ves.,  540),  Lord  Eldon  ex- 
presses himself  thus  :  "I  agree  it  is  settled, 
that  if  a  man  gives  a  partnership  engagement 
in  the  partnership  name,  with  regard  to  a 
transaction,  not  in  its  nature  a  partnership 
267*]  transaction,  he  *who  seeks  the  benefit 
of  that  engagement  must  be  able  to  say,  that 
though  in  its  nature  not  a  particular  transac- 
tion, yet  there  was  some  authority  beyond  the 
mere  circumstance  of  partnership,  to  enter 
into  that  contract  so  as  to  bind  the  partnership  ; 
and  then  it  depends  upon  the  degree  of  evi- 
dence." Nothing  has  been  done,  in  the  present 
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case,  to  impair  the  claim  to  the  benefit  of  this 
rule.  The  business,  as  far  as  it  relates  to 
Cornelius  C.  Roosevelt,  has  been  carried  on, 
for  aught  that  it  appears  to  the  contrary,  con- 
formably to  the  terms  upon  which  the  partner- 
ship was  formed.  He  has  done  no  act  to- 
countenance  a  belief  that  these  terms  were 
different  from  those  specified  in  the  notice. 
He  was  a  stranger  to  the  purchase  of  the 
brandy  ;  he  had  no  agency  nor  interest  in  the 
shipment  of  it  afterwards  ;  it  was  manifestly 
an  article  unconnected  with  the  objects  of  the 
partnership ;  nor  was  there  anything  in  the 
nature  of  the  transaction,  or  the  manner  of 
conducting  it,  to  justify  a  belief  of  the  con- 
trary. It  has,  indeed,  been  urged  that  it 
might  have  been  purchased  for  the  purpose  of 
exportation  to  the  West  Indies,  and  of  bring- 
ing back  from  thence  a  cargo  of  raw  sugar, 
to  be  refined  in  New  York,  on  the  partnership 
account.  But  the  suggestion  is  not  supported 
by  the  evidence.  The  whole  transaction  wears- 
a  different  aspect.  Suppose  this  had  turned 
out  to  be  a  lucrative  speculation.  Certainly  Cor- 
nelius C.  Roosevelt  would  have  had  no  claim 
to  a  participation  in  the  profits.  Therefore, 
there  is  no  justice  in  imposing  upon  him  the 
whole  of  the  loss.  Had  it  been  submitted  to 
the  jury  to  decide  whether  the  purchase  of 
this  brandy  was  connected  with  the  business 
of  the  partnership,  I  think  they  would  have 
decided  in  the  negative. 

There  is  no  collision  between  what  I  have 
said  and  the  cases  Ex-parte  Banbonus  (8  Yes. , 
540),  and  Sican  v.  Steele  (7  East,  210).  As  I 
understand  these  cases,  they  were  decided  upon 
the  very  principles  which  I  have  attempted! 
to  establish.  To  borrow  money,  and  to  ne- 
gotiate bills  and  notes,  are  as  incidental  to  and 
as  usual  and  necessary  in  a  special  as  a 
*general  partnership.  Business  of  this  [*2O8 
sort  falls  equally  within  the  scope  of  the  one 
as  the  other  ;  and,  in  the  absence  of  all  fraud, 
the  authority  of  the  individual  partners  to  bind 
the  company  is  the  same  in  both.  This  is  one 
of  the  risks  common  to  all  kinds  of  partner- 
ships ;  and  it  would  be  repugnant  to  com 
mercial  policy  and  convenience  to  make  any 
distinction  in  this  respect  between  them.  The 
reason  why  this  would  be  the  tendency  of 
such  a  distinction  is  obvious.  In  all  money 
concerns,  and  negotiations  in  commercial 
paper,  there  is  nothing  upon  the  face  of  them 
foreign  from  a  limited  partnership  ;  nothing- 
to  awaken  suspicion  or  excite  inquiry  ;  and  if 
one  partner,  in  the  course  of  business,  abuse 
the  special  trust  in  him,  innocent  third  persons 
might  suffer. 

My  opinion  is,  that  there  ought  to  be  a  new 
trial,  with  costs  to  abide  the  event  of  the  suit. 

THOMPSON  and  YATES,  JJ.,  were  of  the 
same  opinion. 

SPENCER,  J.  It  cannot,  I  think,  be  pre- 
tended that,  in  point  of  fact,  the  plaintiff 
knew,  when  the  brandy  was  sold,  that  it  was 
on  the  private  account  of  Cornelius  I. 
Roosevelt.  Mr.  Bogert  is  explicit  in  his  testi- 
mony that  the  sale  was  on  the  credit  of  the 
partnership  ;  that  he  knew  of  no  limitation  of 
the  partnership,  but,  after  inquiry,  believed  it 
to  be  general. 
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The  circumstances  which  are  supposed  suf- 
ficient to  render  the  plaintiff  chargeable  with 
notice  of  the  limitation  of  the  partnership,  ap- 
pear to  me  to  be  susceptible  of  easy  explana- 
tion. From  the  evidence  in  relation  to  the 
publication  in  the  gazette,  considering  the 
lapse  of  time  from  the  insertion  of  the  notice, 
and  the  fact  that  the  plaintiff  was  not  engaged 
in  commerce,  with  the  further  fact  that  mer- 
chants who  took  both  the  papers  were  ignorant 
that  the  partnership  was  special,  and  had  not 
attended  to  the  notice,  my  mind  is  decisively 
impressed  that  the  plaintiff  cannot  be  supposed 
ever  to  have  retained  it  in  his  recollection. 
269*]  The  *bill  of  parcels  and  form  of  the 
note,  which  were  the  acts  of  Cross,  ought,  on 
no  principle,  to  excite  suspicion,  for  Cross 
was  not  the  agent  of  the  plaintiff,  and,  as  he 
has  testified,  proceeded  without  any  instruc- 
tions from  the  plaintiff,  or  Mr.  Bogert,  in 
making  out  the  bill  and  in  taking  the  note. 
The  affidavit  at  the  custom-house  was  made 
after  the  sale  by  Bogert ;  it  is,  therefore,  im- 
possible that  he  should  have  given  information 
to  the  plaintiff  that  the  sale  was  to  Cornelius  I. 
Roosevelt,  contrary  to  the  fact  to  which  he 
testifies,  that  the  sale  was  to  the  firm,  and  on 
its  credit.  The  affidavit  was  substantially 
true,  and  ought  to  be  construed  in  reference 
to  the  object  to  be  affected  by  it. 

As  it  regarded  the  United  States,  it  was 
perfectly  immaterial  whether  the  affidavit 
stated  a  sale  to  one  or  all  the  vendees  ;  the  ob- 
ject was  to  identify  the  goods,  and  obtain  a 
debenture.  I  cannot  but  consider,  for  the 
reasons  which  I  have  given,  that  it  would  be 
contrary  to  the  facts  in  the  case,  to  suppose 
the  plaintiff  knew  that  there  was  a  special 
limited  partnership  when  the  brandy  was  sold, 
and,  with  this  knowledge,  is  making  an  at- 
tempt to  charge  one  of  the  firm  for  articles 
sold  to  the  other  ;  it  would  be  neither  more 
nor  less  than  presuming  a  fraud,  without  a 
fact  to  support  it. 

The  case  ought  to  be  tested  by  other  princi- 
ples :  and  if  on  those  principles  the  defendant 
Cornelius  C.  Roosevelt  is  not  responsible, 
then  the  plaintiff  must  submit  to  his  loss. 

I  recognize  the  authority  of  the  cases  of 
Livingston  v.  Hastie  &  Patrick,  and  Landing  v. 
Gaine  &  Ten  EycJc,  and  fully  assent  to  the  law, 
that  where  a  person  takes  a  partnership  securi- 
ty from  one  of  a  firm,  knowing  it  to  be  for 
his  private  concerns,  and  disconnected  with 
the  objects  of  the  partnership,  the  other  part- 
ner is  not  chargeable,  and  he  is  not  responsi- 
ble, in  consequence  of  the  collusion  and  fraud. 
I  hold  it  to  be  equally  well  settled,  that  if  a 
person,  in  the  course  of  trade,  bona  fide  takes 
a  bill,  uninformed  that  it  was  given  without 
the  knowledge  of  the  other  partner,  and  not 
in  relation  to  the  partnership  concerns,  whether 
the  partnership  be  a  limited  one  or  general, 
27O*]  the  whole  firm  will  be  *bound.  The 
cases  of  Swan  et  al.  v.  Steele  et  al.  (7  East,  210), 
and  Ex-parte  Bonbonus  (8  Ves.,  540),  though 
not  authoritative  here,  justify  the  position  I 
have  made.  These  cases  decide  that  a  bona 
fide  holder  of  a  bill,  for  a  sufficient  considera- 
tion, and  without  notice  that  it  was  given  by 
one  partner  for  an  individual  debt  not  relating 
to  the  partnership,  might  recover  against  all 
the  partners,  though  the  bill  was  in  fact  given 
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by  one  of  them  for  a  debt  not  relating  to  the 
partnership.  But  whatever  might  have  been 
the  objects  of  the  defendants'  partnership,  in 
its  inception,  it  appears  to  me  that  the  evi- 
dence in  the  case  shows,  conclusively,  that  by 
their  own  acts  the  reputation  that  it  had  be- 
come general  was  well  warranted. 

The  defendants,  from  the  commencement  of 
the  partnership,  kept  accounts  at  two  of  the 
banks  in  the  city,  and  had  there  been  consid- 
ered as  general  partners  ;  the  entry  of  the 
partnership  firm  was  in  the  handwriting  of  C. 
I.  Roosevelt,  in  the  name  of  the  firm ;  credit 
was  given  to  the  partnership  on  the  responsi- 
bility of  C.  C.  Roosevelt,  and  nothing  was 
known  at  either  of  the  banks  of  a  limitation  of 
the  partnership  business,  until  after  its  disso- 
lution. In  addition  to  this,  the  presidents  and 
cashiers  of  the  two  banks,  several  merchants  of 
extensive  business,  and  brokers,  testified  that 
they  knew  of  the  partnership,  but  never  heard 
of  any  limitation,  until  after  the  dissolution. 
It  cannot  be  denied  that  a  special  partnership 
may  become  general,  from  the  acts  of  the  par- 
ties in  the  conducting  of  their  business,  as  well 
as  from  their  specific  arrangements.  It  is  im- 
possible to  believe  that  C.  C.  Roosevelt  did  not 
know  of  the  mode  adopted  in  carrying  on 
business  with  the  banks,  and  that  he  was  there 
regarded  as  a  general  partner  ;  and  if  he  did, 
then  it  seems  to  me  to  follow  that  he  aided  and 
assented  to  his  being  considered  a  general  part- 
ner. It  is  probable  that  the  reputation  of  a 
general  partnership  proved  so  fully,  and  not 
attempted  to  be  contradicted,  had  its  origin  in 
the  mode  the  defendants  adopted  in  carrying 
on  their  business  at  the  banks  ;  and  certainly 
the  authority  devolved  on  C.  I.  Roosevelt  to 
negotiate  *paper  at  the  banks,  war-  [*271 
ranted  the  reputation,  and  renders  both  the  de- 
fendants liable.  The  case  seems  to  consider 
the  plaintiff  as  the  principal,  and  Bogert  as 
the  agent,  in  the  sale  of  the  brandy,  but  I  can- 
not see  on  what  facts  this  is  founded.  The  le- 
gal property  of  the  brandy  was  in  Bogert,  and 
the  plaintiff  was  merely  a  creditor  beneficially 
interested  in  the  proceeds,  without  any  author- 
ity to  control  or  direct  the  disposition  of  the 
property.  But  it  is  not  necessary  to  scruti- 
nize or  enlarge  on  this  part  of  the  case,  as  it 
will  not  change  my  opinion,  be  the  fact  either 
way. 

One  of  two  innocent  men  must  suffer.  I  can- 
not hesitate  in  saying  that  the  person  who  has 
been  so  incautious  in  adopting  a  partner,  defi- 
cient in  prudence  or  funds,  who  has  given  to 
that  partner  the  management  of  the  concerns, 
who  has  stood  by,  and  permitted  him  to  raise 
money  unlimitedly  on  his  credit,  by  pledging 
the  name  of  the  firm,  and  who  has  thus  given 
his  aid  to  the  reputation  which  certainly  exist- 
ed, and  on  which  the  credit  in  this  case  was 
given,  must  be  responsible. 

KENT,  Ch.  J.  The  plaintiff  cannot  succeed 
in  this  case,  if  the  facts  warrant  the  conclusion 
that  he  took  a  partnership  security  for  a  debt 
which  he  actually  knew,  at  the  time,  was  the 
private  debt  of  the  particular  partner.  Nor 
can  he  succeed,  if  this  actual  knowledge  be  not 
made  out,  provided  the  subject  matter  of  the 
contract,  and  the  nature  and  circumstances  of 
the  copartnership  were  sufficient  to  charge  him 
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with  constructive  or  legal  notice  of  the  fact. 
Believing  those  propositions  to  be  correct,  I 
shall  examine  the  case  to  see  if,  according  to 
them,  the  plaintiff  can  be  permitted  to  retain 
the  verdict. 

1.  The  law  is  well  settled,  that  if  a  person 
takes  a  partnership  security  from  one  of  the 
partners,  for  what  is  known  at  the  time,  to  be 
the  particular  debt  of  the  partner  who  gives 
such  security,  the  copartnership  is  not  hotden. 
The  cases  in  this  court  of  Livingston  \.  Hastie 
&  Patrick,  and  of  Laiudngv.  Gaine  &  Ten  Eyck 
272*]  (2  Caines,  246  ;  2  *.Iohns.  Rep.,  300), 
was  decided  upon  this  ground  ;  and  the  cases 
in  the  English  courts  of  Arden  v.  S/iarpe  & 
Gilson,  Shirreff  v.  Wilks,  and  the  case  Ex-parte 
Bonbonus  in  chancery  (2  Esp.  Rep.,  524;  1 
East,  48;  8  Vesey,  Jun.,  540),  all  recognize  the 
same  principle.  The  knowledge  in  the  creditor, 
that  the  partnership  name  is  given  for  the  indi- 
vidual debt  of  one  partner,  renders  the  transac- 
tion fraudulent  and  void  in  respect  to  the  co- 
partnership. In  the  present  case  the  jury  were 
told  that  by  law  the  plaintiff  was  entitled  to  re- 
cover. According  to  my  view  of  the  case,  it 
ought  to  have  been  observed  to  the  jury  that 
the  weight  of  evidence  was  in  support  of  the 
allegation  that  the  plaintiff  understood,  at  the 
time,  that  he  was  contracting  a  debt  with  Cor- 
nelius I.  Roosevelt,  in  his  individual  capacity, 
and  that,  therefore,  the  plaintiff  was  not  en- 
titled to  recover.  Let  us  cast  an  eye  over  the 
material  facts. 

The  note  in  question  was  given  for  20  pipes 
of  brandy,  sold  to  C.  I.  Roosevelt,  and  there  is 
no  evidence  in  the  case  that  Cornelius  C. 
Roosevelt  &  Co.  ever  dealt  in  the  article  of 
brandy,  or  carried  on  any  business  in  the  gro- 
cery line,  or  were  concerned  generally  in  trade. 
There  was  no  evidence  that  the  firm  ever  held 
themselves  out  to  the  world  as  being  engaged 
in  any  other  concern  than  the  sugar  refining 
business,  nor  that  they  ever  did  in  fact  step 
beyond  that  limited  concern.  The  plaintiff 
was  then  unauthorized  to  conclude  that  this 
purchase  was  upon  a  partnership  account. 
Prima  facie,  it  certainly  was  not,  and  it  lay 
with  him  to  show  what  color  he  had  for  a 
contrary  inference,  and  if  he  has  shown  none 
that  is  reasonable,  he  is  not  well  founded  in 
his  attempt  to  charge  this  debt  upon  the  firm. 

The  intrinsic  circumstances  of  the  transac- 
tion are  sufficient  to  show  that  the  plaintiff 
knowingly  dealt  with  C.  I.  Roosevelt,  in  his 
private  capacity,  and  there  can  be  no  doubt 
but  that,  as  a  matter  of  fact,  the  purchase  of 
the  brandies  was  on  the  separate  account  of 
C.  I.  R.,  and  that  the  partnership  was  not  in- 
terested in  the  purchase.  The  brandy  was  not 
only  purchased  bvC.  I.  Roosevelt,  but  shipped 
273*]  by  him*for  the  West  Indies,  on  board 
a  vessel  owned  by  him  individually,  and  with 
other  goods  purchased  and  shipped  by  him  on 
his  private  account.  He  drew  this  note,  in  his 
own  name,  for  the  purchase  money,  in  favor 
of  the  company,  and  then  indorsed  the  name 
of  the  firm,  and  delivered  the  note,  so  in- 
dorsed, to  the  plaintiff.  What  can  be  plainer 
than  the  language  of  this  fact,  that  the  note 
was  drawn,  and  received  for  a  private  debt, 
and  that  the  firm  was  only  given  as  a  security? 
Was  it  ever  known  before  that  one  partner 
contracting  a  debt,  in  behalf  of  the  copartner- 
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ship,  took  this  circuitous  mode  to  give  the 
note  of  his  house?  There  could  be  no  possible 
use  in  it,  and  merchants  are  not  accustomed  to 
take  such  indirect  methods  in  doing  business, 
without  a  motive.  If  it  was  understood  to  be 
the  proper  debt  of  the  company,  why  was  the 
invividual  partner  bound  directly  and  abso- 
lutely for  the  money,  and  the  company  only 
contingently,  in  the  character  of  mdorsers  ? 
Why  did  the  plaintiff,  when  he  sold  to  a  com- 
pany, take  upon  himself  the  burden  of  mak- 
ing the  first  demand,  at  the  precise  time  of 
payment,  upon  the  individual  partner,  and  of 
then  using  due  diligence  in  giving  notice  so  as 
to  fix  the  indorsers?  And,  lastly,  why  did 
the  partner  himself  assume  the  responsibility 
of  being  first  singly  answerable  for  the  debt, 
and  of  being  obliged  to  pay  it,  or  to  lose  his 
credit  before  the  company  were  resorted  to? 
These  questions  cannot  be  answered,  as  it 
strikes  me,  but  upon  the  supposition  that  the 
seller,  as  well  as  the  purchaser,  understood 
that  the  sale  was  on  a  private,  and  not  on  a  part- 
nership account.  The  agent  of  the  plaintiff 
sufficiently  explains  why  the  note  was  taken  in 
this  shape,  when  he  says  that  "  the  partner- 
ship engagement  was  to  be  given  for  the  bran- 
dies." 

There  are  other  facts  which  go  to  prove  that 
the  brandies  were  understood  to  be  sold  to  C. 
I.  Roosevelt,  and  not  to  the  company.  The 
note  was  called  for  and  given  at  the  dwelling- 
house  of  C.  I.  Roosevelt,  not  at  the  counting- 
house  of  the  firm;  the  bill  of  parcels  was 
made  out  in  the  name  of  C.  I.  Roosevelt  only; 
the  brandy  was  entered  at  the  custom-house  in 
his  name,  and  the  plaintiff  *madeoath  [*274 
there  that  the  sale  was  to  C.  I.  Roosevelt.  This 
last  fact  ought  to  have  great  weight  in  form- 
ing our  conclusions  upon  the  transaction.  The 
affidavit  was  made  before  the  note  was  given, 
and  when  the  intention  of  the  parties  must 
have  been  well  understood  and  recollected.  It 
was  a  solemn  act,  in  which  we  must  suppose 
that  the  fact  of  the  sale,  and  to  whom,  was 
stated  with  caution  and  precision.  It  was 
made  by  a  person  who  was  perfectly  compe- 
tent to  scrutinize  and  feel  the  force  and  import 
of  expression,  and  who  must  have  distinguish- 
ed quickly  and  accurately  between  a  sale  to  an 
individual  and  a  sale  to  a  mercantile  com- 
pany. The  affidavit  is  conclusive  that  the 
plaintiff  did  not  then  understand  there  was  any 
other  purchaser  than  the  single  individual,  and 
he  must  have  obtained  his  knowledge  of  the 
sale,  either  from  his  own  view  of  the  act,  or 
from  the  information  of  his  agent.  It  appears 
then  to  me  to  be  a  consequence  not  to  be  resist- 
ed, that  the  note  was  drawn  in  the  shape  which 
we  see  it,  in  order  to  obtain  the  security  of  the 
firm  to  a  debt,  which  both  the  contracting  par- 
ties knew  to  be  the  proper  debt  of  the  single 
partner. 

The  written  testimony,  from  which  this  con- 
clusion is  drawn,  weighs  much  more  in  the 
scale  of  evidence  than  the  parol  testimony 
(even  if  opposed  to  it)  of  the  agents  of  the 
plaintiff,  given  two  years  and  a  half  after  the 
transaction  took  place.  John  Cross  says  that 
the  bill  of  parcels  was  made  out  as  C.  I.  Roose- 
velt directed,  and  that  he  received  no  direc- 
tions from  the  plaintiff,  "nor  does  he  recol- 
lect "  receiving  any  from  John  G.  Bogert,  his 
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agent,  to  make  out  the  bill;  that  Bogert  direct- 
ed him  to  call  for  the  note,  "  but  gave  him  no 
directions  relative  to  the  form  of  it;"  and  when 
it  was  delivered  neither  Bogert  nor  the  plaint- 
iff made  no  objection  to  the  form  of  it.  This 
negative  testimony  then  proves  nothing.  Bo- 
gert was  the  principal  agent  of  the  plaintiff  in 
the  transaction,  and  he  says  that  he  under- 
stood the  purchase  was  on  a  partnership  ac- 
count, although  he  declares  that  "  nothing  was 
said  relative  to  whose  account  the  purchase 
was."  It  was  then  a  latent  inference  which  he 
had  no  authority  to  draw;  and  it  is  a  little  re- 
275*]  markable  *that  if  it  was  understood 
from  the  beginning  to  be  a  partnership  pur- 
chase, that  the  agent  should  say  "  that,  the  sale 
was  not  completed  until  he  had  satisfied  him- 
self by  inquiries  that  the  defendants  were  part- 
ners, and  that  the  partnership  engagement  was 
to  be  given  for  the  brandies."  The  construc- 
tion which  I  give  to  this  parol  testimony  goes 
in  confirmation  of  the  written  proof;  and  even 
if  any  part  of  it  should  be  deemed  repugnant, 
it  cannot  be  compared  to  the  former,  either  in 
judgment  of  law,  or  in  its  power  to  produce 
conviction. 

There  is  one  circumstance  in  the  case  not 
well  explained.  It  states  that  the  sale  of  the 
brandies  was  made  by  Bogert,  as  agent  of  the 
plaintiff.  This  fact  appears  to  be  conceded 
throughout  the  case,  and  Bogert  himself  testi- 
fies that  he  acted  as  the  plaintiff's  agent;  and 
yet  it  is  further  stated  that  the  brandies  were 
in  the  hands  of  Bogert,  as  administrator  of  one 
Anthony  Carroll,  deceased,  by  whom  the  bran- 
dies were  imported,  and  that  they  were  sold  in 
part  satisfaction  of  a  debt  due  from  that  estate 
to  the  plaintiff.  It  is  possible  that  Carroll  and 
the  plaintiff  had  been  concerned  together  as 
partners  in  importing  the  brandies,  or  that  Car- 
roll acted  nominally  as  owner,  and  really  as 
agent  of  the  plaintiff,  on  whose  capital  the 
business  was  conducted,  for  the  affidavit  of 
the  plaintiff  at  the  custom-house  (and  which 
was  made  to  obtain  the  usual  debenture)  must 
have  been  in  the  character  of  purchaser  from 
Carroll.  But  without  being  able  to  solve  this 
fact,  it  is  sufficient  to  observe,  that  upon  this 
case  the  court  must  consider  the  plaintiff  as 
the  real  vendor  of  the  brandies,  whatever  may 
have  been  the  form  which  the  title  had  previ- 
ously assumed.  He  was  considered  by  all  par- 
ties, both  at  the  trial,  and  upon'the  argument, 
as  the  vendor,  and  he  took  the  note  as  princi- 
pal, for  a  debt  due  to  him  from  Roosevelt. 
The  question  of  notice,  therefore,  applies  to 
him*  as  an  orginal  party  to  the  sale,  and  though 
he  may  have  chiefly  effected  the  sale  and  took 
the  note  by  means  of  Bogert,  his  agent,  yet  in 
all  such  cases  notice  to  the  agent  is  notice  to 
the  principal. 

276*]  *I  am,  therefore,  of  opinion,  upon 
the  first  point,  that  the  verdict  is  against  evi- 
dence. The  inevitable  inference  from  the 
testimony  appears  to  me  to  be,  that  the  plaint- 
iff or  his  agent  actually  knew  that  the  purchase 
was  not  a  partnership  concern,  and  that  they 
required  a  partnership  indorsement,  by  way 
of  security.  Instead  of  a  pointed  direction  in 
favor  of  the  plaintiff,  the  justness  of  this  in- 
ference ought  to  have  been  submitted  to  the 
jury. 

2.  But  if  the  plaintiff  did  not  in  fact  know 
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that  the  purchase  was  made  by  C.  I.  Roosevelt 
upon  his  own  account,  and  acted  under  the 
mistaken  impression  that  it  was  a  partnership 
purchase,  still  the  firm  were  not  bound  by  the 
indorsement,  because  the  facts  disclosed 
amounted  to  constructive  notice,  or  notice  in 
law.  The  partnership  between  the  defend- 
ants was  confined  to  the  sugar  refining  busi- 
ness. It  had  nothing  to  do  with  the  purchase 
or  sale  of  brandies.  The  partners  had  given 
timely  and  due  notice  in  the  public  gazettes  of 
their  limited  engagement,  and  had  designated 
the  place  where  their  business  was  to  be  car- 
ried on.  Every  precaution  was  taken,  which 
the  nature  of  the  case  admitted,  to  guard  the 
public  against  misapprehension.  If  persons 
were,  afterwards,  under  a  mistake  as  to  the 
confined  nature  of  the  partnership,  it  must 
have  been  owing  to  some  dealings  of  the  co- 
partnership, inconsistent  with  its  declared  ob- 
ject, or  to  gross  negligence  in  those  persons, 
in  not  seeking  information  at  the  proper 
sources.  The  understanding  of  -particular 
merchants,  that  the  defendants  were  general 
partners,  was  of  no  avail,  without  showing 
that  the  house  had  done  'some  act  to  mislead, 
or  given  some  reasonable  cause  for  that  im- 
pression. But  there  is  no  evidence  before  us, 
according  to  my  view  of  the  case,  that  the 
partnership  ever  misled  the  public,  by  a  single 
act,  or  transacted  any  business  which  had  not 
an  immediate  connection  with  its  limited  con- 
cern. 

The  habit  of  keeping  partnership  accounts 
with  the  banks,  I  do  not  consider  as  forming 
an  exception  to  this  conduct.  That  habit  was 
perfectly  consistent  with  their  *particu-  [*277 
lar  and  avowed  business,  and  it  was,  besides, 
a  private  matter,  not  in  the  way  of  dealing, 
and  which  the  public  were  not  to  know.  The 
checks  and  other  proper  negotiations  with  the 
banks  were  generally,  if  not  entirely,  drawn 
and  conducted  by  C.  I.  Roosevelt,  and  it  does 
not  appear  that  his  partner  ever  knew  of  or 
rectified  a  single  transaction  with  the  banks. 
What  those  transactions  were,  ought  to  have 
been  explained,  and  not  left,  as  they  are  now, 
by  the  case,  in  total  uncertainty.  Each  partner 
had  a  power  to  draw  checks  in  the  partnership 
name,  for  the  partnership  moneys  in  the  bank, 
because  it  is  incident  to  every  partnership, 
that  each  partner  should  have  power  to  possess 
and  dispose  of  the  partnership  moneys  and 
stock.  Each  partner,  in  limited  as  well  as  in 
general  partnerships,  can  draw  checks  and 
give  notes  ;  but  it  does  not  follow  from  thence 
that  paper  given  by  a  partner,  on  his  private 
account,  would  bind  the  firm,  because  here 
the  authority  of  the  partner  fails  ;  there  must, 
then,  be  something  in  the  nature  of  the  debt, 
or  in  the  nature  or  conduct  of  the  copartner- 
ship, to  make  the  other  partner  responsible. 
There  are  cases  which  go  the  length  of  this 
general  proposition,  that  one  partner  cannot 
pledge  the  partnership  funds,  nor  make  a 
valid  partnership  engagement  for  his  individ- 
ual debt.  (Pinkney  v.  Hall,  1  Salk.,  126,  and 
1  Ld.  Raym.,  175  ;  the  case  of  Gregson  \. 
Hutton,  and  Marsh  v.  Vansemmer,  cited  in  1 
East,  49;  the  opinion  of  Le  Blanc,  J.,  in  1 
East,  55,  and  of  Lord  Eldon,  in  6  Ves.,  Jun., 
604.)  Whether  this  doctrine  can  be  supported, 
in  cases  where  the  person  dealing  with  the 
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partnership  is  not  chargeable  with  knowledge 
of  the  fact,  I  am  not  prepared  to  say.  I  be- 
lieve the  English  law  is  now  understood  to  be 
otherwise,  and,  perhaps,  there  is  no  distinction 
in  principle,  upon  this  point,  between  special 
and  general  partnerships,  and  that  the  ques- 
tion, in  all  cases,  is  a  question  of  notice,  ex- 
press or  constructive.  All  partnerships  are 
more  or  less  limited.  There  is  no  one  that 
embraces,  at  the  same  time,  every  branch  of 
business ;  and  when  a  person  deals  with  one 
of  the  partners,  in  a  matter  not  within  the 
scope  of  the  partnership,  the  intendment  of 
278*]  law  will  *be,  that  he  deals  with  him  on 
his  private  account,  notwithstanding  the  part- 
ner may  give  the  partnership  name,  unless 
there  be  some  circumstances  in  the  case  to 
destroy  that  presumption.  "If;"  says  Lord 
Eldon  (8  Vesey,  544),  "  under  the  circum- 
stances, the  person  taking  the  paper  can  be 
considered  as  being  advertised,  that  it  was  not 
intended  to  be  a  partnership  proceeding,  the 
partnership  is  not  bound.  Public  notice  of 
the  object  of  a  copartnership,  the  declared  and 
habitual  business  carried  on,  the  store,  the 
counting-house,  the  sign,  &c.,  are  the  usual 
and  regular  indicia  by  which  the  nature  and 
extent  of  a  partnership  are  to  be  ascertained. 
When  the  business  of  a  partnership  is  thus  de- 
fined, and  publicly  declared,  and  the  company 
do  not  depart  from  that  particular  business, 
nor  appear  to  the  world  in  any  other  light  than 
the  one  thus  exhibited,  one  of  the  partners 
cannot  make  a  valid  partnership  engagement 
on  any  other  than  a  partnership  account. 
There  must  be  some  authority,  beyond  the 
mere  circumstance  of  partnership,  to  make 
such  a  contract  binding.  Were  it  otherwise, 
it  would  be  idle,  and  worse  than  idle,  to  talk 
of  limited  partnerships,  in  any  matter  or  con- 
cern whatever,  and  the  law  would  be  recog- 
nizing an  association,  only  to  render  it  a  most 
dangerous  illusion  to  those  whom  it  embraced. 
Lord  Kenyon  must  have  understood  the  ca- 
pacity of  one  partner  to  bind  the  rest  with 
this  restriction,  when  he  observed,  in  the  case 
of  De  Berkom  v.  Smith  &  Lewi*  (1  Esp.  Rep. , 
29),  that  persons  might  be  partners  in  a  par- 
ticular concern,  and  if  they  did  not  appear  to 
the  world  as  partners,  it  should  not  be  suffi- 
cient to  make  them  liable  in  cases  not  connected 
with  the  particular  business.  The  law  will 
presume,  in  all  such  cases,  that  the  creditor  is 
advertised,  that  he  is  not  dealing  on  a  partner- 
ship account ;  and  for  him  to  take  a  partner- 
ship engagement,  without  the  consent  of  the 
firm,  is,  in  judgment  of  law,  a  fraud  upon  the 
firm.  Suppose,  in  the  case  of  a  general  com- 
mercial partnership,  a  debt  was  to  be  contract- 
ed by  One  partner  upon  the  purchase  of  new 
lands  ;  or  suppose,  in  the  case  of  a  partnership 
279*]bet  ween  two  attorneys,*  in  law  business, 
a  partnership  note  was  to  be  given  by  one  of 
them  upon  the  purchase  of  groceries  or  furni- 
ture for  his  family,  it  could  not  be  supposed  by 
any  one  that  the'company  would  be  holden. 
These  would  be  plain  cases  of  a  fraud  practised 
upon  the  firm,  of  which  the  creditor  would 
be  chargeable  with  notice.  When  the  public 
have  the  usual  means  of  knowledge  given 
them,  and  no  means  have  been  suffered  by  the 

Kartnership  to  mislead  them,  every  man  is  to 
e    presumed    to    know    the    extent    of   the 


partnership  with  whose  members  he  deals. 

There  are,  however,  qualifications  as  to  the 
extent  of  this  doctrine,  and  some  instances 
occur  to  me  which  explain  and  define  its  appli- 
cation, and  which  it  may  not  be  amiss  to  men- 
tion. 

If  negotiable  paper  of  a  firm  be  given  by  one 
partner,  on  his  private  account,  and  that  paper 
should  pass  into  the  hands  of  an  innocent  and 
bonafide  holder,  as  in  the  case  of  paper  nego- 
tiated or  discounted  at  the  banks  ;  or  if  one 
partner  shoujd  purchase,  on  his  private  ac- 
count, an  article  in  which  the  firm  dealt,  or 
which  had  an  immediate  and  direct  connection 
with  the  business  of  the  firm  ;  in  these  cases, 
I  should  think  that  a  different  rule  ought  to  be 
adopted,  and  one  requiring  the  actual  knowl- 
edge of  its  being  a  private  and  not  a  partner- 
ship dealing,  to  be  brought  home  to  the  claim- 
ant. The  circumstances  of  these  cases  would 
take  away  the  intendment  of  knowledge  in 
the  creditor.  The  indorsee,  for  instance,  of 
such  a  note  takes  it  upon  the  credit  of  the 
partnership,  and  he  has  no  means  of  knowing, 
from  the  paper  itself,  on  what  account  it  was 
created,  and  he  has  a  right  to  presume  it  was 
a  fair  partnership  engagement.  This  is  the 
English  rule  (2  Esp.  Rep.,  524,  731)  in  those 
particular  cases.  But  the  present  case  cannot 
be  taken  out  of  the  operation  of  the  general 
rule.  The  plaintiff  had  no  just  ground  to  in- 
fer that  when  he  was  selling  brandy  to  C.  I. 
Roosevelt  he  was  dealing  with  the  sugar  refin- 
ing company.  Considering  the  circumstances 
under  which  the  partnership  was  announced 
and  conducted,  he  was  *chargeable  [*28O 
with  notice  that  he  was  not  dealing  on  a  part- 
nership account. 

I  am,  accordingly,  of  opinion  that  the  ver- 
dict is  against  law  and  evidence,  and  that  it 
ought  to  be  set  aside,  and  a  new  trial  awarded, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 9  Johns.,  485 ;  11  Johns.,  547 ;  16  Johns., 
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Wend.,  145,  157;  16  Wend.,  512;  18  Wend.,  483;  7 
Daly,  370 :  12  Peters,  232 ;  2  Curt.,  470 ;  5  Mason,  184 : 
1  Biss.,  137:  40  Mich.,  308;  124  Mass.,  14. 


BAILEY  &  BOGERT  v.  FREEMAN. 

G  uaranty —  Consideration — Pleading. 

In  an  action  brought  against  A,  on  his  guaranty  of 
the  performance  by  B  of  his  agreement  with  C,  it 
was  held  that  the  declaration  ought  to  state  a  Con- 
sideration for  the  undertaking  of  A. 

Several  of  the  common  counts  on  different  con- 
tracts may  be  included  in  one  count,  and  the  plaint- 
iff is  not  bound  to  prove  all  the  causes  of  action,  in 
order  to  entitle  him  to  recover ;  but  it  is  enough  if 
he  prove  any  one  of  the  causes  of  action,  and  he 
will  recover  pro  tanto. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration was  as  follows  :  "  For  that 
whereas  before,  and  at  the  time  of  making  of 
the  promise  and  undertaking  and  the  agree- 
ments hereinafter  mentioned,  the  said  plaint- 
iffs were  joint  dealers  and  partners  in  trade, 
under  the  firm  of  Bailey  &  Bogert,  to  wit,  at 
the  citv  of  New  York,  and  in  the  County  of 
New  York  ;  and  whereas,  also,  at  and  before 
the  several  times  hereinafter  mentioned,  one 
Noel  Blanche,  being  indebted  to  the  plaintiffs 
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in  a  large  sum  of  money,  to  wit,  the  sum  of 
$381.25,  on  a  promissory  note  bearing  date  the 
"28th  day  of  September,  in  the  year  of  our 
Lord,  1807,  payable  sixty  days  after  the  date 
thereof,  whereupon,  being  arrested  thereon  at 
the  suit  of  the  said  plaintiffs,  and  an  execu- 
tion issued  against  his  goods  and  chattels,  lands 
.and  tenements,  on  the  llth  day  of  July,  in  the 
year  of  our  Lord,  1808,  at  the  city  and  in  the 
•County  of  New  York,  made  a  certain  memo- 
randum in  writing.bearing  date  the  day  and  year 
last  aforesaid,  subscribed  by  him  the  said  Noel, 
^ind  thereby  agreed  to  deliver  to  the  said  plaint- 
iffs, by  the  name  and  description  of  Messrs. 
Bailey  &  Bogert,  within  six  months  from  the 
•date  thereof,  fresh  and  good  Chocolate,  equal 
in  quality  to  Caldwell's,  of  Albany,  at  a  dis- 
count of  5  per  cent,  from  the  wholesale  prices, 
28 1*]  at  *which  Caldwell's  chocolate,  of  the 
same  quality,  may  be  selling  for  at  the  time  of 
•delivery,  and  to  the  amount  of  $392.71,  with 
interest,  from  the  5th  day  of  May  then  last 
past  ;  and  further,  that,  all  the  costs,  expenses, 
fees,  and  poundage,  on  the  execution  issued 
by  the  said  plaintiffs,  by  the  names  and  de- 
scription of  Messrs.  Bailey  &  Bogert,  against 
him  the  said  Noel  Blanche,  being  paid  by  him, 
the  attorney  of  the  said  plaintiffs  should  di- 
rect the  said  execution  to  be  rettirned  nulla  bona; 
.and  whereas,  also,  afterwards,  to  wit,  on  the 
said  llth  day  of  July,  in  the  year  of  our  Lord, 
1808,  at  the  City  and  in  the  County  of  New 
York  aforesaid,  the  aforesaid  defendant,  by  a 
written  memorandum  or  note  in  writing,  at 
the  bottom  of  the  above  described  memoran- 
dum in  writing,  so  made  by  the  said  Noel,  and 
bearing  date  the  day  and  year  last  aforesaid, 
and  subscribed  by  him,  the  said  defendant,  ac- 
cording to  the  form  of  the  statute  in  such  case 
made  and  provided,  undertook  and  promised, 
.and  then  and  there  guarantied  the  performance 
of  the  agreement  contained  in  the  said  memo- 
randum or  writing  so  made,  and  subscribed  by 
the  said  Noel,  and  every  part  thereof,  on  the 
part  of  him  the  said  Noel,  to  be  performed  at 
the  times,  and  to  the  amount,  therein  mentioned, 
provided  the  said  Noel  should,  when  the  same 
ought  to  be  performed,  be  then  in  life,  but  not 
•otherwise ;  and  the  said  plaintiffs  aver,  that 
they,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  so  by  him  made 
in  manner  and  form  aforesaid,  did,  after  the 
making  of  the  said  two  several  memorandums 
in  writing,  to  wit,  on  or  about  the  20th  day  of 
July,  in  the  year  of  our  Lord,  1808,  at  the 
City  and  in  the  County  of  New  York  afore- 
said, direct  the  said  execution,  referred  to  in 
the  said  memorandum  in  writing,  so  sub- 
scribed by  the  said  Noel,  to  be  returned  nulla 
bona,  whereof  the  said  defendant  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  city  and  in  the  county  aforesaid,  had  no- 
tice ;  and  the  said  plaintiffs  further  aver,  that 
the  said  Noel  did  not,  within  six  months  from 
the  date  of  the  said  memorandum  in  writing 
282*]  so  subscribed  *by  him,  deliver  to  the 
said  plaintiffs  fresh  and  good  chocolate,  equal 
in  quality  to  Caldwell's,  of  Albany,  at  a  dis- 
count of  5  per  cent,  from  the  wholesale  prices 
at  which  Caldwell's  chocolate,  of  the  same 
quality,  was  selling,  to  the  amount  of  $392.71, 
with  interest,  from  the  5th  day  of  May  next 
preceding  the  date  of  the  said  memorandum  in 
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writing,  so  subscribed  by  the  said  Noel,  in 
manner  and  form  as  the  said  Noel  thereby 
agreed  and  undertook  to  do,  whereof  the  said 
defendant,  afterwards,  to  wit,  on  the  15th  day 
of  January,  in  the  year  1809,  at  the  city  and 
in  the  county  aforesaid,  had  notice  ;  and  the 
said  plaintiffs  further  aver,  that  the  said  Noel, 
at  the  time  when  the  said  agreement  made  by 
him  in  the  memorandum  in  writing  so  sub- 
scribed by  him  as  aforesaid,  ought  to  be  per- 
formed, to  wit,  on  the  12th  day  of  January,  in 
the  year  of  our  Lord  1809,  was  in  life,  to  wit, 
at  the  city  and  in  the  county  aforesaid,  and 
whereof  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  then  and 
there  had  notice,  and  was  required  by  the 
plaintiffs  to  guaranty  the  performance  of  the 
said  agreement  so  made  by  the  said  Noel,  ac- 
cording to  the  tenor  and  effect  of  the  said 
promise  and  undertaking  of  the  said  defend- 
ant in  that  behalf  made  as  aforesaid,  yet  the 
said  defendant,  not  regarding  his  promise  and 
undertaking  aforesaid,  but  contriving,  and 
fraudulently  intending,  craftily  and  subtilely, 
to  deceive  and  defraud  the  said  plaintiffs  in 
this  behalf,  hath  not  in  any  manner  guaran- 
tied the  performance  of  the  said  agreement  so 
made  by  the  said  Noel,  but  the  said  defendant 
hath  hitherto  refused  and  neglected,  and  still 
refuses,  contrary  to  the  tenor  and  effect  of  the 
said  promise  and  undertaking,  so  contained  in 
the  said  memorandum  in  writing,  subscribed 
by  the  said  defendant  as  aforesaid,  and  in 
breach  and  violation  thereof,  to  wit,  at  the 
city  and  in  the  county  aforesaid  :  And  where- 
as, the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  City  and 
in  the  County  of  New  York  aforesaid,  was  in- 
debted to  the  said  plaintiffs  in  $581.25,  lawful 
money  of  the  United  States  of  America,  for 
money  by  *the  said  plaintiffs,  before  [*283 
that  time,  paid,  laid  out,  and  expended  for  the 
said  defendant,  at  his  special  instance  and  re- 
quest, and  for  other  money  by  the  said  defend- 
ant, before  that  time,  had  and  received,  to  the 
use  of  the  said  plaintiffs,  and  for  other  money 
by  the  said  plaintiffs,  before  that  time,  then 
lent  and  advanced  to  the  said  defendant  at  his 
like  request,  and  being  so  indebted,  he,  the 
said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  afore- 
said, at  the  City  and  in  the  "County  of  New 
York  aforesaid^  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiffs  to  pay 
them  the  said  several  sums  of  money,  when  he 
should  be  thereto  afterwards  requested  ;  yet  the 
said  defendant  (although  often  requested,  &c)." 

There  was  a  separate  and  general  demurrer 
to  each  count,  and  a  joinder  in  demurrer. 

Mr.  Talbot,  in  support  of  the  demurrer  to 
the  first  count,  contended, 

1.  That  there  was  no  averment  of  the  non- 
performance  of  the  agreement  by  Blanche. 

2.  It  was  not  stated  that  the  defendant  had, 
in    any  manner,   become  liable  to  pay  any 
money  to  the  plaintiffs. 

3.  There  was  no  breach  of  the  agreement 
stated  ;  and 

4.  That  there  was  no  consideration  set  forth 
for  the  guaranty  or  agreement  of  the  defend- 
ant.    The  last  objection  he  considered  as  fatal, 
and  cited  Sears  v.  Brink  (3  Johns.  Rep.,  210), 
and  Wain  v.  Warlters  (5  East,  10). 
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As  to  the  second  count,  he  said  that  it 
joined  different  causes  of  action  in  the  same 
count,  which  could  not  be  done. 

Mr.  Baldwin,  contra. 

Per  Ouriam.  The  fourth  objection  to  the 
first  count  is  fatal.  It  is  essential  in  every  ac- 
tion on  a  promise  to  state  a  consideration.  The 
defendant  is,  therefore,  entitled  to  a  judgment, 
284*]  *but  the  plaintiffs  may  amend  on  pay- 
ment of  costs.  In  regard  to  the  second  count, 
though  some  doubts  seem  to  be  entertained  by 
some  of  the  bar  as  to  its  propriety,  on  the  sup- 
position that  the  plaintiff  might  be  required  to 
give  proof  of  all  the  causes  of  action  stated  in 
the  count,  we  think  it  sufficient,  and  that  he 
would  be  entitled  to  recover,  should  he  prove 
only  one  of  the  contracts.  There  are  several 
precedents  in  the  English  books  of  similar 
counts.1  The  plaintiffs  are,  therefore,  en- 
titled to  judgment  on  the  second  count ;  but 
the  defendant  has  leave  to  withdraw  the  de- 
murrer and  plead,  on  payment  of  costs. 

Judgment  accordingly. 

Cited  in-13  Johns.,  4&5 ;  12  Wend.,  521 ;  15  Barb.,  33 
11  How.  Pr.,  27  ;  1  Hall,  209;  1  Leg.  Obs.,  27. 


285*]  *THOMPSON  t>.  KETCHAM. 

Promissory  Note — Payment — Place  not  Named 
— Lex  Loci — Parol  Evidence. 

Where  a  note  was  made  in  Jamaica,  payable  in 
New  York,  it  was  held  that  the  contract  was  to  be 
governed  by  the  laws  of  New  York. 

Where  no  place  is  mentioned  in  a  note  at  which 
the  money  is  to  be  paid,  it  seems  that  parol  evidence 
is  admissible  to  show  at  what  place  it  was  agreed 
that  the  money  should  be  paid. 

Citations— 2  Burr.,  1078 ;  1  Johns.,  94. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  a  count  on  a  promis- 
sory note  in  the  following  words  :  "  I  promise 
to  Capt.  Samuel  Thompson,  $80,  for  value  re- 
ceived. Montego  Bay,  April,  21, 1807.  Thomas 
Ketcham  ;"  and  also  the  money  counts.  Plea, 
non  assumpsit,  with  notice,  pursuant  to  the 
statute,  that  infancy  would  be  given  in  evi- 
dence under  the  general  issue.  The  cause  was 
tried  at  the  Ulster  Circuit,  in  September.  1808, 
before  Mr.  Justice  Van  Ness. 

It  was  proved,  at  the  trial,  that  the  defend- 
ant was  under  21  years  of  age  when  he  execut- 

1. — See  2  Saund.,  122  a.  In  a  recent  work  on  plead- 
ings, by  Cbitty  (p.  337),  it  is  laid  down,  on  the  au- 
thority of  the  case  in  Saunders,  and  several  others, 
that  several  distinct  debts  or  contracts  may  be  in- 
cluded in  one  count  of  this  description,  and  the 
plaintiff  will   succeed,  pro  fanto,  though  he  only 
prove  one  of  such  contracts  ;  for  if  the  defendant  \ 
be  indebted  for  any  one  cause,  it  is  a  sufficient  con-  j 
side-ration  for  the  promise  (which  the  law  raises)  of  , 
the  defendant  to  pay  the  money.     Sergeant    Will-  \ 
iams  recommends  the  practice  or  including  the  com- 
mon counts  in  one  count,  as  was  done  in  this  case, 
in  order  to  avoid  a  useless  prolixity  in  the  pleadings, 
and  unnecessary  expense.     2  Saund.,  122  a,  n.2; 
Cro.  Jac.,  246 ;  Yelv.,  175 ;  1  Brownl.  Ent.,  71 ;   2  Bl. 
Rep.,  910;  Bunb.,  282;  Impey's  Mod.  Plead.,  207,  234 
271. 


NOTE.—  Written  contract— Place  of  performance 
tint  named— Pa/rot  evidence. 

Compare  Keating  v.  Price,  1  Johns.  Cas.,  22  and 
nt>U, 
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ed  the  note  The  defendant  acknowledged 
to  one  of  the  witnesses  of  the  plaintiff  that  the 
plaintiff  lent  him  the  $80  at  Montego  Bay,  in 
the  island  of  Jamaica,  to  pay  his  bills  on  shore, 
and  that  he  did  not  know  what  he  should  have 
done  without  the  money.  The  money  which 
the  defendant  borrowed  of  the  plaintiff  was, 
by  agreement,  to  be  paid  in  New  York,  on 
their  arrival  ;  and  it  appeared  that  both  the 
plaintiff  and  defendant  arrived  in  New  York 
at  the  same  time. 

It  appeared  that  the  defendant  was  the  agent, 
of  the  owner  of  a  vessel  on  a  voyage  from. 
New  York  to  Jamaica,  and  that  most  of  the 
money  he  borrowed.of  the  plaintiff  was  laid 
out  in  purchasing  necessary  articles  for  the 
ship. 

The  judge  charged  the  jury,  that  as  the 
money  was  not  lent  to  purchase  necessaries  for 
the  infant,  the  contract,  if  made  here,  could 
not  be  enforced,  and  that  the  defendant  would 
be  entitled  to  a  verdict ;  but  as  the  contract 
was  made  in  Jamaica,  it  must  be  governed  by 
the  laws  of  that  island  ;  and  as  there  was  no- 
proof  that  the  laws  of  Jamaica  protect  infants 
against  such  contracts,  the  plaintiff  was  en- 
titled to  recover.  The  jury,  accordingly, 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict^ 
and  for  a  new  trial. 

*Mr.  Hawkins,  for  the  defendant.  [*28fr 
Though  the  note  was  made  at  Jamaica,  it  was 
payable  in  New  York,  and  though  no  time 
or  place  for  the  payment  is  mentioned  in  the 
note,  yet  it  was  competent  for  the  plaintiff  to- 
show,  by  parol  proof,  where  it  was  to  be  paid. 
(King  v.  Lainden,  8  Term  Rep. ,  379  ;  Peake's 
L.  of  Ey.,  123,  3d  ed.)  The  evidence  offered 
was  positive  that  the  note  was  to  be  paid  here,, 
and  not  in  Jamaica.  Then,  as  the  note  was 
payable  here,  it  must  be  governed  by  the  laws 
of  this  State.  (Trustee*  of  Randall  v.  Rew- 
selaer,  1  Johns.  Rep.,  94;  Robinson  v.  Bland  f 
2  Burr  ,  1077  ;  Cftampant  v.  Ranelagh,  Prec. 
in  Ch.,  128,  207;  Connor  v.  BeUamont,  2 
Atkins,  382.) 

Again,  the  defense  of  infancy  goes  to  the 
mode  of  enforcing  the  contract.  A  statute  of 
limitations  in  a  foreign  country,  where  the- 
contract  is  made,  has  been  held  to  be  no  bar 
in  a  suit  brought  on  the  contract  here.  (Nan/t 
v.  Tupper,  1  Caines,  402  ;  Ruggles  v.  Keeler,  3- 
Johns.  Rep.,  263.) 

It  was  incumbent  on  the  plaintiff  to  show 
that  infancy  was  not  a  good  defense  by  the  law 
of  Jamaica.  Where  a  party  intends  to  avail 
himself  of  the  laws  of  a  foreign  country,  he 
must  prove  them  as  facts.  (1  P.  Wms.,  431.  > 
That  the  common  law  of  England  prevails  in 
Jamaica  might  be  proved  as  a  historical  fact. 

Mr.  Sudam,  contra.  In  the  case  of  Robinson 
v.  Bland  the  note  was  made  payable  in  En- 
gland, and  so  could  not  been  forced  in  France. 
The  reporter  (1  W.  BL,  234)  observes  that 
foreign  laws  are  to  be  regarded  in  England  as 
varying  from  the  general  common  law,  and 
not'when  they  contradict  a  statute.  The  lex 
loci  contractus  always  prevails,  unless  there  is 
a  reference,  in  the  contract  itself,  to  the  laws 
of  another  country.  (2  Fonbl..  439.)  In3W/ 
v.  Tupper  the  court  recognizes  the  distinction 
between  a  bar  at  common  law  and  a  statute 
bar.  The  latter  goes  only  to  the  mode  of  re- 
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covery,  and  not  to  the  essence  of  the  contract. 
Infancy  is  a  disability,  and  goes  to  the  essence 
of  the  contract  itself,  and  not  to  the  form  or 
mode  of  enforcing  it. 

Another  question  is  how,  and  by  whom,  the 
laws  of  Jamaica  are  to  be  proved.  It  seems 
to  be  now  well  settled  in  this  court,  as  well  as 
in  England,  that  the  common  law  of  a  foreign 
country  may  be  proved  by  parol,  but  not  the 
statute  law.  (Kenny  v.  Clarkson,  1  Johns. 
Rep.,  385  ;  Smith  \.  Elder,  3  Johns.  Rep.,  105  ; 
Peake's  Ev.,  72,  75,  and  note,  3d  ed.  ;  2 
Cranch's  Rep.,  187.)  Courts  in  England  do 
not  judicially  take  notice  of  the  laws  of  other 
28  7*]  countries,  but  they  must  be  proved  *like 
other  facts.  In  the  case  of  Male  v.  Roberts  (3 
Esp.  Cases,  163;  Comyn  on  Cont.,  161  ;  2 
East,  260),  where  infancy  was  pleaded  to  an 
action  on  a  contract  made  in  Scotland,  Lord 
Kenyon  said  that  the  contract  was  to  be 

foverned  by  the  laws  of  Scotland,  but  that  the 
efendant  was  bound  to  prove  what  the  law 
of  Scotland  was  in  that  respect ;  that  he  would 
not  take  it  to  be  a  fact  that  infancy  was  a  de- 
fense in  Scotland,  unless  it  was  made  out  by 
evidence. 

The  personal  rights,  secured  by  Magna 
Charta,  may  be  claimed  by  Englishmen  in  the 
colonies  ;  but  the  municipal  laws  of  England 
do  not  extend  to  Jamaica,  nor  is  it  governed 
by  the  statutes  of  England,  unless  specially 
named.  (4  Mod..  222  ;  7  Co.  1  ;  Calvin's  case, 
2  P.  Wms.,  75  ;  Bl.  Com.,  107,  108.)  This  is 
not,  then,  to  be  proved  as  a  historical  fact. 

If,  instead  of  the  general  issue  and  notice 
under  the  statute,  the  defendant  had  pleaded 
infancy,  the  plaintiff  would  have  replied  that 
the  contract  was  made  in  Jamaica,  and  in  ref- 
erence to  the  laws  of  that  island.  The  de- 
fendant would  have  rejoined  a  defense  under 
the  laws  of  that  island,  or  that  the  contract 
was  not  made  in  reference  to  the  laws  of 
Jamaica.  It  would,  therefore,  be  incumbent 
on  the  defendant  to  prove  the  laws  of  Jamaica. 

Mr.  Rugglts,  in  reply,  observed  that  the  time 
when  the  note  was  payable  was  an  inference 
of  law,  and  that  this  might  be  rebutted  by 
parol  testimony,  and  if  parol  testimony  was 
admissible,  then  it  was  clear  that  the  money 
was  to  be  paid  in  New  York. 

Infancy  does  not  go  to  the  essence  of  the 
contract.  Where  a  contract  is  voidable  it 
must  be  avoided  by  the  act  of  the  party.  The 
contract  continues  lawful,  and  can  only  be 
invalidated  by  the  party  himself.  In  like  man- 
ner, the  statute  of  limitations  must  be  plead- 
ed, otherwise  the  plaintiff  will  recover  on  the 
contract.  The  defendant  must  be  considered 
as  having  pleaded  inf  ancy,  and  the  replication 
must  have  been  that  the  defendant  was  not  an 
infant,  or  that  he  had  promised  to  pay  since 
he  had  come  of  age.  Bv  the  declaration,  the 
promise  is  laid  in  New  York. 

288*]  *THOMPSOK,  J.,  delivered  the  opin- 
ion of  the  court  : 

The  note  or  instrument  given  by  the  de- 
fendant, and  upon  which  this  suit  is  brought, 
is  as  follows  :  "I  promise  to  Captain  Samuel 
Thompson  $80,  for  value  received.  Monte^o 
Bay,  April  21,  1807."  The  defendant  inter- 
posed a  plea  of  infancy,  and  upon  the  trial 
proved  that  when  the  note  was  executed  he 
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was  under  21  years  of  age.  The  judge  at  the 
trial  ruled  that  to  make  this  plea  available,  the 
defendant  must  also  prove  that,  by  the  laws  of 
Jamaica,  where  the  note  was  given,  infancy 
would  have  been  a  bar  to  the  action.  From 
the  testimony  in  the  case,  it  appears  that  the 
note  was  to  be  paid  in  New  York,  on  the  ar- 
rival of  the  parties  here.  No  objection  was 
made  to  such  evidence,  and  it  might,  on  the 
present  motion,  be  assumed  as  a  fact  admitted, 
without  inquiring  into  the  legality  of  such 
proof.  But  I  see  no  objection  to  such  testi- 
mony. Nothing  appears  upon  the  face  of  the 
note  showing  it  to  be  payable  at  any  particular 
place.  The  evidence  was  not  contradictory  to 
the  written  contract.' 

The  loose  and  informal  manner  in  which 
the  note  is  drawn  shows  the  written 
contract  in  some  measure  imperfect,  and 
all  the  circumstances  in  the  case  corroborate 
the  plaintiff's  confession,  and  afford  con- 
clusive evidence  that  the  money,  for  which  the 
note  was  given,  was  lent  with  a  view  to  its 
being  repaid  on  the  arrival  of  the  parties  in 
New  York.  If  this,  then,  is  to  be  taken  as  the- 
contract  between  the  parties,  the  case  stands 
precisely  on  the  same  footing  as  if  the  note  had. 
been  made  in  this  State.  For  it  is  a  well  set- 
tled rule  that  where  a  contract  is  made  in  re- 
ference to  another  country,  in  which  it  is  to 
be  executed,  it  must  be  governed  by  the  laws 
of  the  place  where  it  is  to  have  its  effect.  (2 
Burr.,  1078  :  1  Johns.  Rep.,  94.)  In  this  view 
of  the  case,  it  is  immaterial  what  were  the 
laws  of  Jamaica  on  the  subject ;  we  must  be 
governed  by  our  owrn  laws,  according  to  which, 
the  defendant's  proof  was  sufficient  to  bar  a 
recovery  against  him. 

*Weare,  accordingly,  of  opinion  that  [*28$> 
the  verdict  must  be  set  aside,  and  a  new  trial 
awarded,  with  leave  to  abide  the  event  of  the 
suit. 

New  trial  granted. 

Cited  in— 5  Johns.,  344;  8  Johns.,  192;  14  Johns., 
116;  17  Johns.,  519;  13  Wend.,  567;  6  Peters,  203:  4 
Bee.,  201 ;  1  Gail.,  375 ;  1  Biss.,  339,  340. 

See  Hopk.,  422. 


IN  THE  MATTER  OF   JOHN  WOODWARD, 
Gent,,  one  of  the  Counselors,  &c. 

Partnership — Attorney  and  Counselor — Super- 
intendence— Place  of  Office. 

A  partnership  may  exist  between  a  counselor  and 
an  attorney,  in  their  professional  business ;  but 
the  attorney  must  have  the  sole  and  entire  superin- 
tendence of  the  attorney's  business,  for  which  he  is 
responsible;  and  no  person,  on  the  ground  of  the 
partnership,  can  take  any  part  in  the  conduct  of 
the  suit,  whose  office  is  in  a  different  plate  from 
that  of  the.attorney. 

1.— This  case  was  subsequently  (September,  1810) 
tried  before  Mr.  Justice  Yates,  and  a  verdict  taken 
for  the  plaintiff,  by  consent,  subject  to  the  opinion 
of  the  court  upon  certain  facts  stated  in  the  report 
in  8  Johnson's  Reports,  146  (2d  ed.)  Upon  the  argu- 
ment, two  points  were  raised  for  the  opinion  of  the 
court,  by  the  plaintiff's  counsel. 

1.  That  the  defendant  was  bound  to  show  that,  by 
the  laws  of  Jamaica,  infancy  would  be  a  defense 
there  to  an  action  on  the  note. 

2.  That  the  parol  evidence,  which  was  objected  to 
by  the  plaintiff,  at  the  (last)  trial,  was  inadmissible. 

The  court  agreed  with  the  counsel  for  the  plaint- 
iff. Ch.  J.  Kent,  who  delivered  the  opinion  of  the 
court,  observed, "  When  the  operation  of  a  contract 
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ON  an  affidavit  presented  to  the  court  at  the 
last  term,  stating  that  it  was  generally 
reported,  and  that  the  deponent  believed, 
that  Mr.  Woodward  was  practising  in  the 
County  of  Columbia,  as  an  attorney  of  this 
court,  in  the  name  of  William  Miller,  Esq., 
one  of  the  attorneys  of  the  court  ;  and  that 
his  name  was  so  used  in  the  case  of  Jackson, 
€.r  dem.  Litingston,  v.  Sutherland,  then  before 
the  court,  a  rule  was  granted  against  Wood- 
ward, to  show  cause,  at  this  term,  why  an  at- 
tachment should  not  issue  against  him. 

It  appeared  that  Woodward  was  only  a 
counselor  of  the  court,  and  not  an  attorney, 
and  resided  at  Hudson  ;  and  that  Miller  re- 
sided at  a  place  called  Johnstown,  about  0 
miles  from  Hudson,  where  he  keeps  an  office, 
and  practices  as  an  attorney  and  counselor  of 
this  court. 

Mr.  T.  A.  Emmet,  in  behalf  of  Woodward, 
objected  that  the  affidavit  on  which  the  rule 
was  obtained  at  the  last  term  was  insufficient. 
It  stated  no  fact,  but  merely  the  belief  of  the 
deponent ;  and  was,  in  every  respect,  too  loose 
to  oblige  the  party  complained  of  to  be  called 
on  to  answer. 

In  the  case  of  the  King  v.  Willet  (6  Term 
Rep.  294),  on  a  motion  for  leave  to  file  an  in- 
in formation,  the  Court  of  King's  Bench  said 
2J)O*]  that  *they  would  not  grant  such  a  mo- 
tion but  on  legal  evidence,  and  such  as  would 
support  a  bill  of  indictment ;  that  if  they  were 
to  grant  a  rule  to  show  cause  why  an  informa- 
tion should  not  be  tiled,  it  would  be  calling  on 
the  party  either  to  give  evidence  against  him- 
self, or  leaving  the  rule  to  be  made  absolute  on 
an  affidavit  which  was  not  legal  evidence. 

If  there  was  any  offense  charged,  in  the  pres- 
ent case,  it  was  against  the  statute  concerning 
counselors  and  attorneys  (Laws,  Vol  I.,  p.  321, 
24  sess.  ch.  32,  Rev.  Stat.,  Vol.  I.,  p.  109),  by 
the  sixth  section  of  which,  it  is.  provided,  that 
if  any  attorney  shall  knowingly  permit  any 
other  person  to  sue  out  a  writ,  or  prosecute  or 
defend  a  suit  in  his  name,  the  attorney  and 
such  person  should  each  forfeit  the  sum  of  $50. 
An  attachment  will  not  lie  in  such  a  case, 
where  a  penalty  is  given  by  statute.  (Barnes, 
27.)  An  attachment  is  never  granted  where 
there  is  another  remedy,  unless  that  remedy  be 
difficult  to  obtain.  (1  Comyn's  Dig.,  595;  At- 
torney, A,  3.) 

Mr.  Emmet  observed  that  though  he  consid- 
ered these  objections  as  sufficient,  yet,  as  the 
charge  would  be  fully  and  satisfactorily  an- 
swered, he  should  proceed  to  show  cause.  He 
then  read  several  affidavits,  from  which  it 
appeared  that  on  the  5th  October,  1808, 
Mr.  Woodward  and  Mr.  Miller  entered  in- 
to articles  of  copartnership,  as  to  their  pro- 
fessional business,  by  which  it  was  agreed 
that  Mr.  Miller  should  transact  all  the  at- 
torney's business  accruing  in  the  office  oc- 
cupied by  Woodward,  and  sign  all  process 

is  clearly  settled  by  general  principles  of  law,  it  is  to 
IK>  taken  to  be  the  true  sense  of  the  contracting  par- 
ties ;  and  it  is  against  established  rule  to  vary  the 
operation  of  a  writing  by  parol  proof.  There  is  no 
ambiguity  in  this  case  which  requires  explanation. 
The  note,  upon  the  face  of  it,  was  payable  im- 
mediately, and  the  parol  proof  went  to  alter,  to 
a  very  material  degree,  its  operation  and 
effect,  by  making  it  not  payable  until  some 
distant  and  undefined  period,  when  the  parties 
«bould  arrive  at  New  York."  In  relation  to  the 
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papers,  and  proceedings  in  the  Supreme 
Court;  and  that  Woodward  should  attend 
to  all  the  counsel  business  of  the  office;  that 
the  attorney's  business  should  be  under  the 
exclusive  direction  of  Miller,  and  the  coun- 
sel business  under  that  of  Woodward;  and 
that  such  should  be  the  case,  should  they  here- 
after find  it  necessary  to  have  two  offices;  and 
that  the  clerk  and  students  should  be  under 
the  direction  of  Miller.  It  appeared,  also,  that 
Woodward  resided  and  kept  his  office  at  Hud- 
son, and  that  Miller  resided  in  the  town  of 
Livingston,  but  was  in  the  habit  of  attending 
at  the  office  in  Hudson  *to  give  the  [*29l 
necessary  directions  in  the  attorney's  business. 
The  affidavits  contained  other  facts  (which 
it  is  unnecessary  to  state)  exculpating  the  par- 
ty from  any  actual  or  intentional  disregard 
to  the  practice  and  rules  of  the  court,  or  eva- 
sion of  the  statute. 

Per  Curiam.  It  appears  from  the  affidavits 
which  have  been  read,  that  Mr.  Miller  was 
employed  as  an  attorney  by  Sutherland,  the 
defendant,  in  the  suit  brought  against  him  by 
Mr.  Livingston,  and  that  Mr.  Woodward  was 
employed  merely  as  counsel,  and  that  this  was 
so  understood  by  all  the  parties;  and  that  the 
first  application  to  defend  the  suit  was  made 
to  Mr.  Miller.  We  think  sufficient  cause  has 
has  been  shown  against  the  rule,  from  which 
Mr.  Woodward  must,  therefore,  be  discharged; 
but  the  court  takes  this  occasion  to  observe, 
that  if  any  attorney  of  this  court  takes  a  coun- 
selor into  partnership,  who  is  not  an  attorney, 
that  the  attorney  must  have  the  whole  and  ex- 
clusive charge  and  superintendence  of  the  at- 
torney's business,  for  which  he  is  responsible, 
so  that  no  person  can  take  any  part  in  the  con- 
duct of  the  suit,  on  the  ground  of  the  partner- 
ship, whose  office  is  kept  at  a  different  place 
from  that  of  the  attorney. 

Rule  discharged. 


*P.  POWERS    v.    THE   PEOPLE.    [*292 

Powers  of  Court  of  General  Sessions — Record — 
Fact*  giving  Jurisdiction. 

In  proceedings  under  the  llth  section  of  the  Act 
"declaring  the  powers  of  the  courts  of  general  ses- 
sions of  the  peace,"  &c..  the  record  of  conviction 
before  the  justices  ought  to  state  sufficient  to  show 
that  the  justices  had  jurisdiction. 

The  value  of  the  thing  stolen  ought  to  be  stated, 
and  that  the  party  convicted  had  not  given  bail, 
within  48  hours  after  being  committed,  or  had  con- 
sented to  a  trial  before  the  expiration  of  that  time. 

Citation— Laws  of  N.  Y.,  24,  ch.  70,  sec.  11. 

IN  error,  on  certtorari.    On  the  10th  March 
1805,  one  Tarpenning  complained  to  three 
justices  of  the  County  of  Cayuga  that  Polly 
Powers,  the  plaintiff  in  error,  had  feloniously 
stolen  a  handkerchief,    the  property  of  the 

infancy  of  the  defendant,  he  observed,  "The 
testimony  being  rejected,  the  next  question  is, 
which  party  was  bound  to  know  the  law  of  Jamaica. 
The  court  cannot  know,  ex  nfflcin,  what  are  the 
rights  and  disabilities  of  infants,  or  when  infancy 
ceases,  by  the  provincial  law  of  Jamaica.  These 
questions  depend  much  upon  municipal  regula- 
tions, and  what  the  foreign  law  is-  The  defendant 
was  bound  to  make  out  a  valid  defense,  and  it, 
therefore,  lay  with  him  to  show  that  his  plea  was 
good  by  the  law  of  Jamaica." 

JOHNS.  REP..  4. 
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complainant.  The  accused  appeared  before 
the  justices,  and  denied  the  charge  ;  and,  on 
the  oath  of  three  witnesses,  she  was  convicted, 
and  fined  $5. 

On  the  certiorari,  the  case  was  submitted  to 
the  court  without  argument. 

Per  Curiam.  The  principal  objection  to  this 
case  is,  that  the  record  does  not  show  suffi- 
cient to  give  the  justice  jurisdiction.  No  con- 
sent on  the  part  of  the  prisoner  has  been  shown 
or  averred,  as  to  any  part  of  the  proceedings. 
We  are  to  intend  that  they  were  compulsory. 
It  ought,  then,  to  have  appeared  that  she  had 
not  given  bail  after  being  apprehended,  and 
that  she  had  48  hours  to  procure  such  bail 
(Laws  of  N.  Y.,  24  sess.,  ch.  70,  sec.  11);  (') 
but  the  complaint  was  made  on  the  10th  March, 
and  she  was  summoned  to  appear  before  the 
justices,  and  did  appear,  and  was  tried  on  the 
same  day.  The  value  of  the  handkerchief 
stolen  ought  also  to  have  been  stated;  for  un- 
less its  value  was  less  $12.50,  the  court  had 
no  jurisdiction.  It  is  a  salutary  rule  with  re- 
spect to  inferior  courts,  that  the  cause  of 
which  they  take  cognizance  should  appear  to 
be  within  their  jurisdiction.  These  objections 
are  fatal,  and  the  conviction  must,  therefore, 
be  quashed. 

Conviction  quashed. 

Cited  in— 7  Cow.,  356;  19  Wend.,  482:  2  Hill.  281;  3 
N.  Y.,  511;  6  N.  Y.,  327;  16  Barb.,  323;  Edm..  394;  1 
Park,  103;  5  Leg:.  Obs.,  134. 


293*]      *GAGE  v.  STEWART. 

Competency  of  Witness. 

Where  a  witness  is  interested  in  any  part  of  the 
demand  of  the  plaintiff,  he  cannot  be  admitted  a 
winess  as  to  another  prrt. 

IN  error,  on  certiorari.  Stewart  sued  Gage 
in  the  court  below  in  tresspass,  for  taking 
out  of  his  wagon  a  barrel  containing  10  gal- 
lons of  whiskey.  Upon  the  trial,  Stewart  of- 
fered one  Andrews  as  a  witness.  The  defen- 
dant objected  to  his  competency,  inasmuch  as 
he  was  the  owner  of  the  whiskey,  and  had 
sent  Stewart  to  bring  it.  The  fact  was  admit- 
ted, and  the  justice  ruled  that  the  witness 
should  not  give  evidence  to  the  jury  as  to  the 
whiskey,  but  confine  himself  to  the  barrel. 
The  plaintiff  claimed  $1  for  the  barrel,  $8.75 
for  the  whiskey,  and  $5  for  the  detention. 
The  jury  found  a  verdict  for  $9.43. 

The  case  was  submitted  without  argument. 

Per  Curiam.  The  witness  Andrews  as  own- 
er of  the  whiskey  was  directly  interested;  and 
if  a  witness  was  interested  in  ever  so  small  a 
part  of  the  demand,  he  is  incompetent.  The 
least  degree  of  interest  will  disqualify  a  wit- 
ness. The  plaintiff  claimed  the  whiskey,  as 
well  as  damages  for  the  detention;  and  the  ver- 
dict must  have  included  the  whiskey.  To  al- 
low a  witness  to  testify  as  to  part  of  a  demand, 
when  he  is  interested  in  another  part,  is  dan- 
gerous and  cannot  be  allowed.  The  judgment 
must,  therefore,  be  reversed. 

Judgment  reversed. 
*  1.— 2  Rev.  Stat.,  711,  712. 
JOHNS.  REP.,  4. 


Cited  in— 5  Cow.,  216;  18  Wend.,  498;  8  Paige,  466;  26 
Bard.,  353;  2  Hall,  379. 


*THE  PEOPLE  v.  MEANY.  [*294 

Criminal  Procedure — Irregularity  of  Jury. 

Where  a  jury  was  sworn  and  impanelled  to  try  a 
prisoner  on  several  indictments,  and  after  giving:  a 
verdict  of  not  guilty  on  the  first  indictment  they 
separated  and  went  to  a  tavern,  and  then  returned 
into  court,  when  the  prisoner  was  tried  by  the  same 
jury  on  the  other  indictments,  and  found  guilty, 
this  court  held  the  proceedings  on  the  other  Indict- 
ments irregular ;  but  whether  the  prisoner  is  to  be 
discharged  or  a  new  trial  granted,  qw&re. 

THE  indictment  and  proceedings  in  this 
cause  were  removed  to  this  court  by  cer- 
tiorari. The  prisoner  was  indicted  at  a  special 
sessions,  held  in  the  city  of  New  York,  in  Feb- 
ruary, 1809.  There  were  several  indictments 
found  against  him  for  grand  larceny,  to  which 
he  pleaded  not  guilty,  and  by  his  consent  the 
same  jury  were  sworn  to  try  them  all.  After 
a  trial  on  the  first  indictment,  the  jury  with- 
drew to  deliberate.  During  their  absence,  an- 
other prisoner  was  put  upon  his  trial,  and  soon 
after  the  jury,  in  the  case  of  the  present  pris- 
oner, returned  into  court  with  a  verdict  of  not 
guilty.  The  court,  after  recording  the  verdict, 
proceeded  in  the  other  trial  in  which  they  were 
engaged,  and  the  jury  supposing,  probably, 
that  they  were  under  no  further  restraint, with- 
out being  observed  by  the  court  or  the  Attor- 
ney-General, whose  attention  was  engaged  in 
the  other  trial,  separated,  and  some  of  them 
went  into  a  tavern  adjoining  the  hall,  where 
witnesses  and  prosecutors  usually  resort  dur- 
ing the  sittings  of  this  court.  After  the  other 
trial  was  over,  the  jury,  who  had  been  sworn 
to  try  the  prisoner,  were  again  called,  in  order 
to  try  the  prisoner  on  the  remaining  indict- 
ments. The  counsel  for  the  prisoner  objected 
to  the  proceedings  as  irregular,  after  the  jury 
had  separated,  and  refused  to  appear,  or,  under 
the  circumstances  of  the  case,  to  proceed  in 
the  defense  of  the  prisoner  against  the  other 
indictments.  The  same  jury  were  then  sworn 
again,  but  the  counsel  for  the  prisoner  per- 
sisted in  the  objection,  and  refused  to  appear 
in  his  defense.  The  prisoner  was  then  tried, 
without  the  aid  of  counsel,  and  convicted  on 
all  the  remaining  indictments.  On  the  prayer 
of  the  prisoner,  his  sentence  was  respited,  and 
he  was  now  brought  up  to  this  court  on  a 
habeas  corpus. 

Mr.  Sampson,  for  the  prisoner.  The  trial  by 
jury  is  justly  regarded  by  the  wisest  and  best 
of  men  as  the  palladium  of  *civil  lib-  [*29£» 
erty.  It  ought  to  be  kept  inviolate,  and  scrup- 
ulously guarded  against  every  encroachment. 
The  very  forms  intended  to  protect  it  from  in- 
novation are  sacred,  and  not  to  be  dispensed 
with.  (4  Bl.  Com.,  350.)  After  a  jury  are  im- 
panelled, |they  are  to  be  kept  from  every  com- 
munication, and  can  receive  no  evidence  ex- 
cept what  is  produced  in  court.  (Buller's  N. 
P.,  308.)  The  oath  of  the  jurors,  and  of  the 
officers  sworn  to  attend  them,  shows  the  cau- 


NOTE.— Criminal  law— Jeopardy— What  constitutes, 
so  as  to  bar  second  trial. 

See  People  v.  Barrett,  2  Cai.,  304,  and  note. 

Compare,  also,  People  v.  Olcott,  2  Johns-  Cas.,  301, 
and  note. 
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lion  of  the  law  in  this  respect.  After  a  jury 
are  sworn  in  a  criminal  case,  affecting  life  or 
member,  they  cannot  be  discharged,  but  must 
give  their  verdict.  (Co.  Litt.,  227;  8  Inst., 
110.)  They  cannot  separate,  but  must  be  kept 
together  until  they  agree  on  their  verdict.  (Ld. 
Delainere'y  case,  4  St.  Tr.,  222.)  The  judges 
in  Kinlock'*  case  (Foster,  16  and  23)  admitted 
the  rule  laid  down  by  Lord  Coke  to  be  a  good 
general  rule,  but  subject  to  exceptions  ;  and, 
in  that  case,  all  the  authorities  which  have 
any  bearing  on  this  point  were  cited  and  ex- 
amined. This  is  a  much  stronger  case  than 
that  of  Kinlock.  [He  was  stopped  by  the 
court.] 

Mr.  Riker,  District  Attorney,  contra,  cited  2 
Kale's  P.  C.,  294,  295,  296  ;  Leach,  706,  707 
(King  v.  Scalbert)  ;  Kinlock's  case  (Foster 
38). 

Mr.  Sampson  cited  6  Term  Rep.,  638;  4 
Hawk.  P.  C.,  233,  ch.  36,  sec.  15  ;  2  Caines, 
305,  to  show  that  the  prisoner  ought  to  be  dis- 
charged, in  case  the  court  should  be  of  opin- 
ion that  the  trial  was  irregular. 

Mr.  Riker  cited  Fries'  case  (3  Dallas,  515), 
as  to  the  power  of  the  court  to  grant  a  new 
trial. 

Per  Curiam.  There  can  be  no  doubt  that 
there  was  an  irregularity  in  this  case  ;  the 
jury  ought  to  have  been  sworn  and  impan- 
elled again.  We  give  no  opinion,  however, 
whether  there  ought  to  be  a  new  trial  or  not ; 
but  shall  recommend  the  prisoner  for  a  par- 
don. 

[The  prisoner  afterwards  obtained  a  pardon, 
and  was  discharged.] 


296*]  *THE  PEOPLE 

v. 
GEORGE  HOWELL. 

Forgery — Peremptory  Challenge — Joint  Trial — 
Competency  of  Witness. 

A  person  indicted  for  forging  an  "  order  for  the 
payment  of  money,"  is  not  entitled  to  a  peremptory 
challenge,  it  beinK  an  offense,  under  the  statute, 
punishable  only  with  imprisonment  for  a  term  of 
years. 

In  all  cases  where  a  right  of  peremptory  challenge 
dot*  not  exist,  two  or  more  persons  may  be  indicted 
and  tried  jointly  or  separately,  in  the  discretion  of 
the  court. 

Whether  two  persons  indicted  for  a  capital  of- 
fense, and  entitled  to  a  peremptory  challenge,  can 
be  tried  together  against  their  consent,  (fiuvre. 

A  check  m  the  name  of  B,  on  the  bank,  was  pass- 
ed by  C  to  D,  who  received  the  money  and  remitted 
it  to  C  as  his  agent.  The  check  was  afterward*  dis- 
covered to  be  u  forgery,  and  the  bank  got  posses- 
sion of  the  money  before  it  reached  the  hands  of  C. 
On  an  indictment  for  the  forgery,  B  was  held  to  be 
a  competent  witness  to  prove  the  forgery,  be  hav- 
ing received  a  release  from  the  bank  ;  and  that  he 
was  not  answerable  to  C  for  the  money,  even  if  the 
check  were  genuine,  the  bank  having  acted  without 
his  direction. 

In  an  action  by  C  against  B,  the  consideration  for 
which  the  check  was  given  might  be  inquired  into  ; 
if  it  was  given  for  a  pre-existent  debt,  and  the  check 
proved  bad.  B  would  be  still  liable  for  the  original 
debt.  A  promise  without  a  consideration,  even 
though  it  be  in  writing,  is  a  nuduin  pat-turn. 

NOTE.— Payment  by  forged  check. 
Compare  Markle  v.  Hatfleld,  2  Johns..  445,  and  note. 
Consideration  of  negotiable  pnmr,  when  inqti 
into.    See  Baker  v.  Arnold,  3  Cai.,  279,  and  note. 
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Whether,  In  every  criminal  case,  a  witness  who  is 
not  Interested  in  the  event  of  the  cause,  is  not  a 
competent  witness,  ipicere. 

AT  the  last  General  Sessions  of  the  Peace, 
held  in  the  city  of  New  York,  Howell.. 
the  prisoner,  who  was  now  brought  up  on  a 
habeas  fiorjm*,  was  indicted  with  one  James 
Mitchell  for  forgery.  The  indictment  was  for 
forging  "a  certain  order  for  the  payment  of 
money,"  and  the  check  was  set  forth  as  fol- 
lows: "New  York,  27th  February,  1809. 
Cashier  of  the  Merchants'  Bank,  in  the  city  of 
New  York.  Pay  4,095,  or  bearer,  $685.20. 
Benjamin  Butler." 

When  the  prisoners  was  brought  up  to  be 
tried,  the  counsel  for  Howell  moved  the  court 
that  he  should  be  tried  separate  and  apart  from 
Mitchell  ;  but  the  court  refused  to  grant  the 
motion,  and  directed  both  prisoners  to  be  tried 
together,  and  they  were  tried  accordingly. 
They  were  both  allowed  peremptory  chal- 
lenges, and  both  challenged.  On  the  trial  the 
following  facts  appeared  in  evidence.  On  the 
28th  February,  1809,  John  Guest,  a  cabinet- 
maker, in  the  city  of  New  York,  received  a 
letter  from  one  Abraham  Cooper,  dated  at 
Brunswick,  New  Jersey,  and  containing  the 
check  in  question,  purporting  to  be  drawn  by 
Benjamin  Butler,  on  the  Merchants'  Bank,  for 
which  check  Guest  was  directed  to  obtain  the 
money,  and,  after  retaining  $35,  the  price  of  a 
bureau,  which  was  directed  to  be  forwarded, 
to  remit  the  balance  to  Cooper  in  a  letter 
directed  to  the  care  of  one  De  Graw,  an  inn- 
keeper at  Brunswick.  On  the  next  day  Guest 
presented  the  check  at  the  Merchants'  Bank, 
received  the  money,  and,  after  deducting  the 
$35  as  requested,  transmitted  the  residue  ac- 
cording to  the  directions  of  Cooper.  The 
amount  of  the  check  was  charged  by  the  bank, 
who  did  not  then  suspect  a  forgery |*to[*2J)  7 
Butler,  the  drawer,  who  kept  a  cash  account 
with  the  bank. 

On  the  3d  March,  De  Graw  received  a  letter 
from  Cooper,  dated  in  New  York,  requesting 
that  the  letter  received  by  him  (and  which 
contained  the  money  sent  by  Guest)  might  be 
forwarded  to  New  York,  addressed  to  Silas 
Fordham,  with  which  request  De  Graw  im- 
mediately complied.  During  these  transac- 
tions Butler  came  to  some  explanation  of  his 
account  with  the  bank,  and  declared  the  check 
in  question  to  be  a  forgery.  In  consequence 
of  this  declaration,  the  bank  immediately  took 
measures  to  ascertain  the  facts  of  the  forgery, 
and  to  recover  back  the  money  which  had 
been  paid  on  the  check  ;  and  they  succeeded 
in  tracing  the  transaction,  so  as  to  seize,  at  the 
postoffice,  on  the  4th  March,  the  letter  for- 
warded by  De  Graw  to  Fordham,  and  which 
contained  the  money.  On  the  7th  March  the 
bank  credited  Butle'r  the  whole  amount  of  the 
check,  who  received  the  same.  The  bank  in- 
i  tended,  at  all  events,  to  have  credited  Butler 
]  the  amount  of  the  check,  as  soon  as  they  were 
fully  satisfied  that  it  was  a  forgery.1 

At  the  trial  Butler,  whose  name  had  thus 
been  forged,  was  offered  as  a  witness  on  the 
part  of  the  people,  in  order  to  prove  the 

1.— Guest  and  De  Graw  were  innocent  agents  in 
this  transaction,  being  the  dupes  of  the  artful  con- 
trivance of  Howell.  Fordham  was  a  fictitious  per- 
sonage. 

Joiras.  RFP.,  4. 
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forgery.  He  was  objected  to  by  the  counsel 
for  the  prisoner  ;  but  on  producing  a  release 
from  the  bank,  he  was  admitted.  At  the  re- 
quest of  the  prisoner's  counsel,  the  point  as  to 
his  admissibility  was  reserved  for  the  decision 
•of  this  court.  The  prisoner  was  convicted,  and 
Mitchell  acquitted. 

Mr.  Griffin,  for  the  prisoner.  1.  The  pris- 
oner, against  his  coasent,  was  tried  together 
with  Mitchell.  He  ought,  according  to  his  re- 
quest, to  have  been  tried  alone.  It  is  a  prin- 
ciple of  justice,  which  •  our  law  is  anxious  to 
maintain,  that  every  man  who  is  accused 
iii)8*]  should  have  a  fair  and  impartial  *trial, 
.and  the  court  cannot  throw  any  impediment 
in  the  way  of  such  a  trial,  to  the  prejudice  of 
the  accused.  Now,  if  a  prisoner  is  compelled 
to  be  tried  with  others,  he  may  be  greatly 
prejudiced  by  the  circumstance.  An  innocent 
person, put  upon  his  defense  jointly  with  a  great 
.and  notorious  offender,  may  be  materially  in- 
jured from  being  placed  in  such  a  situation. 
Again,  a  prisoner  indicted  for  a  capital  offense 
is  allowed  to  challenge  peremptorily  twenty 
of  the  jurors.  The  benefit  of  this  privilege 
may  be  destroyed  by  his  being  tried  with  an- 
•other,  who  may  exercise  the  same  right  ;  for 
his  associate  may,  perhaps,  challenge  the  very 
men  he  would  wish  to  be  his  triors.  (See  King 
v.  Philips,  et  al,  2  Str.,  920.) 

2.  Butler  ought  not  to  have  been  admitted 
as  a  witness.  An  interest  in  a  question  put  to 
.a  witness  may  produce  as  strong  a  bias  on  his 
mind  as  an  interest  in  the  event  of  the  suit.  It 
is  a  settled  rule,  that  a  person  whose  name  is 
forged  is  not  a  competent  witness  to  prove  the 
forgery.  (Peak  L.  of  Ev.,  105,  107,  177.)  But 
ler,  it  is  true,  had  a  release  from  the  bank  ; 
but  if  there  is  any  other  person  to  whom  he 
would  be  liable,  if  the  check  were  genuine, 
his  interest  still  remains.  Now  he  was  liable 
to  Cooper ;  for,  if  the  check  proved  bad, 
Cooper  might  consider  it  as  no  payment,  and 
resort  to  his  original  demand.  Again,  he 
might  bring  an  action  on  the  check  against 
Butler,  and  if  the  latter  should  allege  that  the 
check  had  been  paid  by  the  bank,  Cooper 
might  answer  that  the  money  had  been  stop- 
ped in  transitu  by  the  bank,  so  that  there  had 
not  been  a  real  and  effectual  payment.  The 
case  of  The  King  v.  Usher  (1  Leach,  57)  may, 
perhaps,  be  cited  ;  but  that  was  very  different 
from  the  present.  The  banker  had  not  charged 
the  person  whose  name  was  forged  with  the 
money,  being  satisfied  of  the  forgery  ;  and  the 
question  was  only  between  the  banking-house 
and  the  man  who  was  injured.  Here  is  a  third 
person  who  has  received  the  check. 

Messrs.  Hiker  (District  Attorney)  and  Samp- 
son, contra. 

1.  From  the  observations  made  by  Mr.  Jus- 
tice Buller,  in  the  case  of  Young  et  al.  v.  The 
King,  in  error  (3  Term  Rep.,  106),  there 
299*]  can  be  no  doubt  of  the  practice  in  En- 
gland to  try  two  or  more  prisoners  together ; 
and  Buller  mentioned  a  case  before  him,  where 
two  persons  were  tried  together  for  murder, 
where  the  evidence  affected  the  prisoners  dif- 
ferently, and  that  he  summed  up  the  cases  sep- 
arately to  the  jury,  and  took  separate  verdicts 
against  each.  Foster  (Rep.,  360  ;  Disc.,  3,  ch. 
2)  mentions  the  same  practice.  The  prisoner, 
in  the  present  case,  was  not  entitled  to  a  per- 
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emptory  challenge  ;  for  the  Act  of  the  18th 
April,  1808  (31  sess..  ch.  155),  has  altered  the 
law  of  the  21st  March,  1801  (24  sess.,  ch.  54), 
so  that  the  forging  of  an  order  for  the  pay- 
ment of  money,  is  now  punishable  with  im- 
prisonment for  a  term  of  years  only,  and  not 
for  life.1  The  objection,  therefore,  in  regard 
to  the  right  of  peremptory  challenge,  must 
fail. 

2.  Butler,  after  his  release,  was  a  competent 
witness.  In  the  case  of  Dr.  Dodd,  Lord  Ches- 
terfield, whose  name  was  alleged  to  be  forged, 
was  admitted  as  a  witness,  on  producing  a  re- 
lease from  the  supposed  obligee  of  the  bond. 
(1  Leach,  185.)  A  person  whose  name  is  forged 
may  be  a  witness  to  prove  the  forgery,  where 
he  is  not  directly  interested  in  the  question. 
(Buller,  N.  P. ,  289.)  After  the  check  had  been 
regularly  paid  at  the  bank,  it  was  at  an  end, 
and  Butler  could  never  afterwards  be  made 
liable  to  Cooper  on  the  check.  The  money 
was  paid  to  Guest,  the  agent  of  Cooper,  which 
was  equivalent  to  a  payment  to  Cooper  him- 
self. The  case  of  The  King  v.  Usher  is  a  strong 
case  to  show  that  Butler,  after  his  release,  was 
a  competent  witness. 

Mr.  T.  A.  Emmet,  in  reply,  observed,  that 
though  in  England  prisoners  may  be  compul- 
sorily  tried  together,  yet  there  were  substan- 
tial reasons  for  a  different  practice  in  this 
State.  In  England  the  sheriff  is  unlimited  as 
to  the  number  of  jurors  to  be  returned  on  the 
panel.  By  the  Act  of  the  31st  March,  1801 
(24  sess.,  ch.  98  sec.  9),  the  sheriff  is  author- 
ized to  summon  no  more  than  36  jurors.* 
Should  any  deficiency  of  jurors  exist, 
a  tales  must  be  awarded.  If  a  man, 
against  his  consent,  is  put  upon  a  trial 
with  another,  who  peremptorily  challenges,  it 
is  a  most  serious  injury,  for  the  very  best  and 
*most  unexceptionable  jurors  for  him  [*3OO 
may  thus  be  set  aside.  There  may  be  chal- 
lenges for  cause,  as  to  one  prisoner,  which 
would  not  exist  as  to  the  other.  The  law  is 
studious  in  the  protection  of  the  accused,  and 
through  the  whole  course  of  the  trial  he  is  be- 
nignly reminded  of  his  privileges,  that  he  may 
be  on  his  guard.  Again,  Howell  must  have 
been  led  into  a  mistake,  by  the  allowing  a  per- 
emptory challenge  to  his  associate,  and  the 
whole  panel  was  thus  deranged,  so  that  the 
prisoner  could  not  have  a  fair  opportunity  to 
exercise  his  right. 

2.  The  check  was  not  in  fact  paid,  for  though 
the  money  was  paid  at  one  moment,  it  was 
taken  back  at  the  next,  and  Butler  could  not, 
therefore,  in  an  action  against  him  by  Cooper, 
allege  that  it  was  paid.  His  only  defense  would 
be  that  it  was  a  forgery.  If  the  check  was 
gemiine,  and  the  bank  acted  by  the  direction 
of  Butler,  then  Butler  would  be  equally  liable 
to  Cooper  for  the  money  thus  wrongfully  taken. 
In  any  view  of  the  case,  therefore,  Butler  was 
interested  in  proving  the  check  to  be  a  forgery. 

A  question  was  raised,  on  the  argument, 
whether,  in  case  the  court  should  be  of  opin- 
ion that  either  of  the  objections  was  well 
founded,  they  would  grant  a  new  trial  or  dis- 
charge the  prisoner.  Mr.  Biker  insisted  that 
the  court  had  the  power  to  grant  a  new  trial, 
and  cited  2  Str.,  968 ;  6  Co.,  14 ;  Arnndd's  case 


1.-2  Rev.  Stat.,  673. 
2.— 2  Rev.  Stat.,  413. 
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(4  Hawk.,  P.  C.,  330,  ch.  36,  sec.  15);  People 
v.  Townsend  (1  Johns.  Cases,  104),  and  the  case 
of  The  United  States  v.  Frie*  (8  Dallas,  515), 
which  he  said  was  a  strong  case  to  this  point. 
Mr.  Emmet  observed  that  in  Arundel's  case 
there  was  a  fault  in  the  venire;  that  he  never 
heard  of  a  new  trial  in  a  criminal  case,  and 
where  it  was  not  asked  for.  The  prisoner,  in 
the  present  case,  does  not  wish  for  a  new  trial, 
nor  does  the  public  prosecutor  apply  for  it. 
Where  a  person  has  once  gone  through  a  trial, 
and  been  put  in  jeopardy  of  his  life,  the  court 
will  never  grant  a  new  trial,  unless  infavwem 
vitte,  at  the  instance  of  the  party.  (People  v. 
Barrel  &  Ward,  2  Caines,  304;  1  Johns.  Rep., 
66.) 

3O1*]     *KENT,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  defendant  was  convicted  at  the  last 
Court  of  General  Sessions  of  the  Peace  in  this 
city,  for  forging  the  check  of  Benjamin  But- 
ler, purporting  to  have  been  drawn  upon  the 
Merchants'  Bank.  The  record  has  been  re- 
moved into  this  court,  and  the  counsel  for  the 
prisoner  have  raised  two  objections  to  the  legal- 
ity of  the  conviction. 

1.  That  the  prisoner  was  tried,  against  his 
consent,  jointly  with  one  Mitchell.  2.  That 
Butler,  who  was  admitted  as  a  witness  against 
him  upon  the  trial,  was  incompetent,  on  the 
ground  of  interest. 

1.  It   appears  by  the  indictment,  that  the 
prisoner  was  indicted  for  forging  an  order  for 
the  payment  of  money.     The  check  is  set  forth 
in  Juec  verba,  in  the  indictment,  but  it  is  de- 
nominated an  order.     The  statute  of  1808  made  j 
some  alterations  of  the  former  law  in  respect  j 
to  the  punishment  of  forgery.     The  forging  of  j 
deeds,  promissory  notes  and  bills  of  exchange  ! 
is  punishable  with  imprisonment  for  life,  as 
before ;  but  the  forging  of  orders  for  the  pay- 
ment of  money,  is  now  only  to  be   punished 
with  imprisonment  for  a  term  of  years.     A 
check  is  not,  either  in  common  parlance,  or  in 
the  technical  language  of  the  books,  called  a 
bill  of  exchange  or  promissory  note,  though  it 
may,  in  some  respects,  have  the  same  legal 
operation.     The  statute,  in  discriminating  be- 
tween bills  and  notes,  and  orders  for  the  pay- 
ment of  money,  must  be  interpreted  according  j 
to  the  usual  and  settled  understanding  of  those  j 
terms,  and  a  check  will,  therefore,  fall  within 
the  description  of  an  order  for  the  payment  of 
money.     It  has  been  so  understood  by  the  pub- 
lic prosecutor  in  this  case,  and  if  the  question 
was  otherwise  doubtful,  the  classification  given 
to  the  paper  in  the  indictment  ought  to  pre- 
vail over  the  other  denomination  of  the  instru- 
ment, as  that  would  inevitably  enhance  the 
punishment.     Penal  statutes  ought  to  be  read  ; 
according  to  the  ordinary  import  of  language;  i 
and  if  a  term  would  equally  admit  of  two  con-  j 
struclions,  the  one  attended  with  the  milder  i 
consequences  ought  to  be  adopted.  In  this  case,  i 
3O2*]  then,  the  prisoner  *was  not  entitled  to 
his  peremptory  challenge ;  and,  consequently, 
the  force  of  the  objection  to  his  being  tried  j 
jointly  with  Mitchell  is  destroyed.    In  all  cases 
at  least  where  the  right  of  peremptory  chal- 
lenge does  not  exist,  and  two  persons  are  in- 1 
dieted  jointly,  they  may  be  tried  jointly  or  i 
separately,  at  the  discretion  of  the  court.  This  | 
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is  the  settled  practice,  both  here  and  in  En- 
gland, and  no  objection  to  it  exists  sufficient  u> 
outweigh  the  public  convenience  of  the  rule. 
2.  The  next  objection  is  to  the  competency 
of  Butler  as  a  witness.  The  claim  which  the 
bank  might  havehad  against  him  was  relc:i-r<l, 
and  the  interest,  if  any,  which  Butler  had  in 
supporting  the  charge  of  forgery,  is  supposed 
to  arise  from  his  being  Hable  to  Cooper,  the 
nominal  payee  of  the  check.  The  ancient  rule 
in  England,  that  a  witness,  whose  name  was 
forged,  was  incompetent  to  prove  the  forgery 
on  an  indictment,  because  he  was  interested  in 
the  question,  still  prevails  in  their  courts,  and 
it  was  adopted  by  this  court  in  the  year  1794. 
The  grounds  or  reasons  of  that  decision  are 
not  before  the  public,  and  we  therefore  do  not 
know  them.  It  is  probable  that  the  court  as- 
sumed the  English  rule  as  they  found  it  then 
existing.  But  since  that  time,  the  question  of 
interest  in  a  witness  has  been  investigated  and 
denned  with  more  precision,  both  in  England 
and  in  this  State.  The  rule  now,  in  all  such 
cases,  and  I  believe  I  may  say  in  almost  all 
criminal  cases,  except  in  the  case  of  a  forged 
instrument,  is,  that  the  witness  is  to  be  re- 
ceived, if  he  be  not  interested  in  the  event  of 
the  suit,  so  that  the  verdict  could  be  given  in 
evidence  in  an  action  in  which  he  was  a  party. 
The  interest  which  the  witness  may  have  in 
the  question  put,  is  no  longer  the  test.  That 
degree  of  interest  goes  only  to  the  credit  of  the 
witness.  The  exclusion  of  the  witness,  in  the 
case  of  forgery,  has  therefore  now  become  an 
anomaly  in  the  law  of  evidence,  for  it  is  cer- 
tain that  the  conviction  of  the  party  charged 
with  forging  a  check,  cannot  be  given  in  evi- 
dence in  a  subsequent  civil  suit  on  the  check  ; 
and  as  the  reason  of  the  old  rule  has 
*ceased,  by  a  sounder  definition  of  the  [*3O3 
question  of  interest,  and  as  it  is  not  now  ap- 
plied to  other  criminal  cases,  it  would  seem  to 
be  fit  and  proper  that  the  rule  itself  should  no 
longer  be  applied  to  the  case  of  forgery.  But 
the  present  case  does  not  turn  upon  the  validity 
of  that  rule,  and  therefore  the  court  do  not  now 
interfere  with  it.  Assuming  the  rule  to  exist 
according  to  the  decision  in  the  case  of  Ham- 
ilton, in  1794,  we  are  of  opinion  that  the  inter- 
est of  Butler  was  extinguished  by  the  release 
from  the  bank.  He  was  no  longer  answerable 
to  Cooper  upon  the  check,  for  that  has  been 
paid  and  satisfied  by  the  bank.  Cooper,  by 
means  of  his  agent,  had  received  from  the 
bank  the  amount  of  the  check,  and  had  ap- 
plied part  of  it  to  his  private  use,  and  trans- 
mitted the  residue  to  this  city,  by  means  of  the 
mail.  The  check  was  as  much  spent  as  if  it 
had  slept  for  years  afterwards  on  the  files  of 
the  bank.  It  had  completely  performed  its  ob- 
ject. The  subsequent  recovery  of  a  part  of 
the  money  by  the  bank  did  not  revive  and  give 
efficacy  to  the  check.  Cooper  had  his  remedy 
against  the  bank,  if  they  had  unduly  taken 
money  out  of  his  possession,  but  it  gave  him 
no  remedy  against  Butler  any  more  than  if  any 
third  person  had  received  that  money  wrong- 
fully from  the  possession  of  Cooper.  If  the 
bank  had  acted  as  the  agent  of  Butler  in  re- 
ceiving the  money,  he  would  then,  perhaps, 
have  been  equally  liable  (supposing  the  check 
to  have  been  genuine)  as  a  tortfeasor ;  but  there 
is  no  evidence  in  the  case  that  the  bank  acted 
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under  his  directions.  They  acted  voluntarily, 
and  with  the  laudable  design  of  detecting  a 
fraud,  and  avoiding  a  loss.  They  were  strug- 
gling to  indemnify  themselves,  and  not  for  the 
service  of  Butler.  But  the  objection  appears 
to  be  susceptible  of  another  and  conclusive 
answer.  If  Cooper  was  to  sue  Butler,  the  con- 
sideration for  which  the  check  was  given 
would  be  a  lawful  object  of  inquiry.  The  con- 
sideration of  any  negotiable  paper  is  examina- 
ble,  as  between  the  original  parties  to  that 
paper ;  and,  from  the  facts  in  this  case,  we 
must  consider  Cooper  as  the  person  who  orig- 
inally received  the  check  from  Butler, 
«$O4*]  *supposing  it  to  be  good.  The  check, 
then,  was  founded  upon  a  previous  good  con- 
sideration, or  it  was  not.  If  there  was  a  pre- 
exisient  debt  for  which  it  was  given  in  pay- 
ment, the  debt  would  still  exist  against  Butler, 
if  the  check  was  not  good.  Unless  a  check  be 
paid,  it  is  no  payment.  If,  on  the  other  hand, 
the  check  was  voluntary,  and  given  without 
consideration,  Butler  was  not  bound  to  pay  it, 
for  a  promise  without  a  consideration  is  a  nude 
pact,  even  though  it  be  in  writing.  In  no  light, 
then,  in  which  the  court  have  been  able  to  view 
the  question,  does  it  appear  that  Butler  was  in- 
competent, and,  consequently,  neither  of  the  ob- 
jections to  the  conviction  of  the  prisoner  ap- 
pear to  be  well  taken 

Judgment,  that  tlie  prisoner  be  sent  to  tJie  State 
Prison,  to  be  kept  at  hard  labor,  for  fourteen 
years. 

Cited  in— 17  Johns.,  399;  6  Cow.,  31;  7  Cow.,  383; 
20  Wend.,  605 ;  How.  Cos.,  37 ;  4  Mason,  170. 


TEEL  v.  FONDA. 

Champerty  and  Maintenance — Proviso — Plead- 
ing. 

In  an  action  on  the  8th  section  of  the  Act  to  Pre- 
vent Champerty  and  Maintenance,  the  plaintiff,  in 
his  declaration,  need  not  negative  the  proviso." 

Where  a  clause  or  section  of  a  statute  giving  an 
action  for  any  offense  contains  a  proviso  or  excep- 
tion which  is  against  the  plaintiff,  or  is  matter  of 
defense  or  justification  for  the  defendant,  the 
plaintiff  need  not  negative  the  proviso  in  his  dec- 
laration. 

Citations.— 3  Cai.,  137 ;  3  Johns.,  438;  1  Ld.  Raym., 
119  ;  2  Str.,  1101 ;  1  T.  R.,  141. 

THIS  was  an  action  of  debt,  on  the  8th  sec- 
tion of  the  Act  (24th  sess.,  ch.  87)'  to 
Prevent  and  Punish  Champerty  and  Mainten- 
ance, in  which  there  is  the  following  proviso  : 
"That  it  shall  be  lawful  for  any  person,  being 
in  lawful  possession,  by  taking  the  yearly 
rents  or  profits  of  any  lands,  tenements  or 
hereditaments,  to  buy  or  obtain,  by  any  rea- 
sonable ways  or  means,  the  pretended  right  or 
title  of  any  other  person  thereto."  The  dec- 
laration in  this  case  did  not  negative  the  pro- 
viso ;  and  a  verdict  having  been  found  for  the 
plaintiff,  a  motion  was  made  in  arrest  of  judg- 
ment. 

Mr.  Cady,  for  the  defendant.  The  8th  sec- 
tion of  our  act  corresponds  with  the  second 
clause  of  the  British  statute  (32  Hen.  VIII., 
3O5*]  ch.  9),  *the  fourth  clause  of  which 
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contains  the  proviso  to  be  found  in  the  eighth 
section  of  our  act.  (1  Johns.  Rep.,  345.)  The 
declaration  does  not  negative  the  proviso  in 
the  eighth  section.  The  plaintiff  should  have 
averred  that  he  was  not  in  possession  at  the 
time  of  the  purchase.  In  BUtadale  v.  llaritt 
(3  Caines,  137)  it  was  decided  that  in  an  action 
for  the  penalty  given  by  the  7th  section  of  the 
Act  Regulating  Inns  and  Taverns,  the  plaint- 
iff ought  to  have  negatived  the  proviso.  (1 
Saund.,  262,  note  ;  1  Ld.  Raym.,  120  ;  1  Term. 
Rep.,  141.) 

Mr.  Gould,  contra.  The  declaration  in  this 
case  is  according  to  the  English  precedents 
which  are  to  be  found  in  the  books  of  entries 
(Ratstall's  Ent.,  430  ;  Aston,  71  ;  7  Went.,  134) 
in  actions  on  the  statute  of  32  Hen.  VIII.,  ch. 
9.  It  makes  no  difference  whether  the  proviso 
is  in  the  same  clause  or  not,  if  it  refers  to  the 
former  enacting  clause  for  the  offense.  There 
is  a  distinction  in  the  books  between  a  proviso 
and  an  exception.  In  Whiticick  v.  Oabua^n, 
(1  Lev.,  26  ;  1  Com.  Dig.,  Act,  on  Stat.,  A,  3), 
which  was  an  action  of  debt  for  a  penalty  on 
the  act  of  general  pardon,  it  was  moved  in 
arrest  of  judgment  that  divers  persons  are  ex- 
cepted  in  the  act,  and  that  the  plaintiff  had 
not  shown  that  he  was  not  one  of  the  excepted 
persons  ;  but  it  was  held  that  the  body  of  the 
act  being  general,  and  the  persons  excepted 
by  a  proviso,  the  plaintiff  was  not  bound  to 
show  that  he  was  not  within  the  proviso  ; 
though  it  would  be  otherwise  if  the  act  had 
been  that  all  persons,  except  such,  &c.  The 
party  who  claims  the  benefit  of  a  proviso  or 
condition,  ought  to  show  it,  if  he  wishes  to 
take  advantage  of  it.  The  case  of  Sennet  v. 
Hurd(3  Johns.  Rep.,  438)  is  an  answer  to  that 
of  Blasdale  v.  Hewitt,  and  is  conclusive  as  to 
-the  principle  for  which  the  plaintiff  contends. 

But  this  objection,  whatever  may  be  its 
effect  on  a  demurrer,  cannot  prevail  on  a  mo- 
tion in  arrest  after  a  verdict  ;  for  the  plaintiff 
must  have  proved  an  adverse  possession,  in 
order  to  entitle  himself  to  a  verdict  of  the  jury. 
(1  Saund.,  228,  note  ;  1  Sellon's  Pr.,  499  ;  4 
Burr.,  2018  ;  1  Salk.,  365,  note.) 

Mr.  Cady,  in  reply,  observed  that  the  differ- 
ence between  our  act  and  the  British  statute, 
was  a  sufficient  answer  to  the  *English  [*3O6 
precedents  ;  and  that  in  the  case  of  Jone*  v. 
Axen  (1  Ld.  Raym.,  120),  it  was  held,  that 
where  the  proviso  was  in  a  distinct  clause,  it 
ought  to  be  shown  by  the  plaintiff. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

The  imperfect  manner  in  which  the  case  of 
Blasdale  v.  Hewitt  (3  Caines,  137)  is  reported, 
must  have  given  rise  to  the  present  motion. 
There  some  of  the  court  are  represented  as 
saying,  that  because  the  declaration  did  not 
negative  the  qualifications  of  the  proviso,  it 
was  therefore  bad.  The  reporter  must  have 
misapprehended  the  ground  of  that  decision. 
Bennet  v.  Hurd  (3  Johns.  Rep.,  438)  contains 
a  correct  exposition  of  the  law  on  this  subject. 
The  rule  is  this  :  If  the  proviso  furnishes  mat- 
ter of  excuse  for  the  defendant,  it  need  not  be 
negatived  in  the  declaration,  but  he  must  plead 
it.  Such  is  the  proviso  in  the  present  case. 
It  forms  no  part  of  the  plaintiff's  title,  and 
affords  merely  an  excuse  to  the  defendant,  if 
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he  had  come  within  its  purview.  It  would  be 
unnecessary  to  proceed  further,  were  it  not 
that  these  cases  are  apparently  irreconcilable, 
and  it  is  desirable  that  the  law  should  be  finally 
and  correctly  settled.  Sergeant  Williams  in 
his  note  to  1  Saund.,  262,  snys  :  "But  when 
the  exemption  is  contained  under  the  proviso 
to  a  subsequent  section  or  act  of  Parliament, 
it  is  matter  of  defense,  and  therefore,  it  is  not 
necessary  to  state  in  the  declaration  that  the 
defendant  is  not  within  such  proviso."  The 
only  inaccuracy  in  this  remark  consists  in  re- 
stricting the  rule  to  provisos  contained  in  a 
subsequent  section  or  statute,  which  was  not 
warranted  by  the  cases.  In  Jones  \.  Axen 
(1  Ld.  Raym.,  119),  Treby,  Ch.  J.,  with  the  oc- 
currence of  the  rest  of  the  court,  says  "that 
where  an  exception  is  incorporated  in  the  body 
of  the  clause,  he  who  pleads  the  clause  ought 
to  plea.d  the  exception ;  but  when  there  is  a 
•clause  for  the  benefit  of  the  pleader,  and  after- 
wards follows  a  proviso  which  is  against  him, 
he  shall  plead  the  clause,  and  leave  it  to  the  ad- 
versary to  show  the  proviso. "  The  same  distinc- 
3O7*J  tion  is  *adopted  in  the  case  of  the  King 
v.  Bryan  (2  Str.,  1101),  that  when  the  offense 
is  brought  within  the  enacting  clause,  and  the 
justification  comes  in  by  way  of  proviso  or  ex- 
ception, in  the  first  case,  it  is  matter  of  defense 
to  be  shown  by  the  defendant ;  in  the  other 
case,  the  exception  must  be  negatived.  In 
Spieres  v.  Parker  (1  Term.  Rep.,  141)  all  the 
judges  agree  that  the  rule  is,  that  anyone  who 
will  bring  an  action  for  a  penalty  on  an  act  of 
Parliament,  must  show  himself  entitled  under 
the  enacting  clause  ;  and  if  there  be  a  subse- 
quent exemption,  that  is  a  matter  of  defense, 
and  the  other  party  must  show  it  to  protect 
himself  against  the  penalty. 

The  court  are  of  opinion,  therefore,  that  the 
motion  must  be  denied. 

Motion  denied. 

Cited  in-«  Johns.,  44 ;  3  Cow.,  270 ;  18  Wend.,  25 ; 
20  Wend.,  605;  6  Barb.,  319;  4  Bias.,  28;  42  Mo.,  523; 
12  Mich.,  71. 


W  ATKINSON  v.  LAUGHTON. 

Affidavit  for  Discharge — Common  Bail. 

What  is  a  sufficient  affidavit  of  a  cause  of  action 
on  a  motion  to  discharge  a  defendant  on  common 
bail. 

THIS  was  an  action  brought  to  recover  dam- 
ages for  the  nondelivery  of  certain  goods 
shipped  at  Liverpool,  on  board  of  a  vessel,  of 
which  the  defendant  was  master.and  consigned 
to  the  plaintiff  on  his  own  account.  The  de- 
fendant having  been  held  to  bail,  Mr.  Griffin, 
in  his  behalf,  now  moved  for  his  discharge, 
on  filing  common  bail.  It  appeared  that  a 
similar  application  had  been  made  to  the  re- 
corder of  New  York,  in  the  last  vacation, who 
had  refused  to  discharge  the  defendant.  On 
showing  cause  before  the  recorder,  the  plaint- 
iff's affidavit  stated  that  he  could  not  certainly 
know  that  the  goods  in  question  were  actually 
shipped,  yet  he  had  no  doubt  that  they  were 
shipped,  as  he  received  a  regular  invoice  of 
them,  and  a  bill  of  lading  signed  by  the  de- 
fendant ;  that  the  goods  were  contained  in 
trunks.one  of  which, on  being  opened, was  found 
3O8*]  entirely  *empty,  and  several  others 
partly  empty,  and  from  the  appearance  of  the 
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mats  and  ropes,  the  trunks  had  evidently  been 
opened  since  the  goods  had  been  packed  up  ; 
that  the  goods  missing  were  demanded  of 
the  defendant,  and  the  freight  tendered,  but 
they  were  never  delivered  ;  and  that  the  de- 
fendant's place  of  abode  is  at  Liverpool. 

Mr.  Griffin  insisted  that  the  affidavit  of  the 
plaintiff  was  defective,  as  it  did  not  state  with 
certainty  that  the  goods  alleged  to  be  lost  were 
actually  shipped,  nor  that  they  were  embez- 
zled by  the  defendant,  or  lost  by  his  negligence, 
but  merely  a  belief  that  they  were  so.  That 
the  contents  of  the  trunks  were  unknown  to 
the  defendant,  and  the  bill  of  lading  expressly 
mentioned  "  contents  unknown."  He  cited  1 
Sellon's  Practice,  112,  and  Welsh  v.  Hill  (2 
Johns.  Rep.,  100). 

Mr.  Well*,  contra  offered  a  supplementary 
affidavit. 

Mr.  T.  A.  Emmet,  for  defendant,  objected 
that  as  this  was  an  appeal  from  the  decision 
of  the  recorder,  any  new  affidavits  would  be 
irregular. 

SPENCER,  J.  This  is  a  new  application  to 
this  court,  founded  on  a  notice,  in  the  usual 
way ;  it  is,  therefore,  proper  to  receive  new 
affidavits. 

Per  Curiarn,  We  consider  the  affidavit  of 
the  plaintiff  which  was  read  as  sufficient,  and 
the  motion  must  therefore  be  denied. 

Rule  refused. 

Cited  in— 3'  Denio,  179 ;  14  How.  Pr.,  141 ;  6  Abb. 
Pr.,  320  (n.);  3  Co.  R.,  170. 


*BURK  v.  BARNARD.      [*3O9 

Void  Writ — Amendment. 
A  void  writ  cannot  be  amended. 
Citation— 2  Johns.,  190. 

MR.  LYNCH,  for  the  plaintiff,  moved  to 
amend  the  capias  ad  respondendum  in  this 
cause,  which  was  sued  out  on  the  15th  April 
last,  and  returnable  at  this  term,  and  the  de- 
fendant arrested  thereon.  The  writ  was  tested 
by  mistake  in  the  year  1808,  instead  of  the 
year  1809.  He  cited  Carty  v.  Ashly  (2  Bl. 
Rep.,  918)  as  a  case  in  point. 

Mr.  H.  Bletcker,  contra,  contended  that  the 
writ  was  a  nullity,  and  that  where  process  is 
void,  it  cannot  be  amended,  and  relied  on  the 
case  of  Bunn  v.  Thomas  &  King  (2  Johns. 
Rep.,  190). 

Per  Curiam.  It  was  decided  in  the  case  of 
Bunn  v.  Thomas  &  King,  that  where  a  term 
or  more  intervenes  between  the  tests,  and 
return  of  a  writ,  it  is  a  nullity,  and  that  where 
a  writ  is  void,  it  cannot  be  amended.  The 
motion  must  be  denied. 

Rule  refused. 

Cited  in-1  Cow.,  314 ;  18  Wend.,  677 ;  18  Barb.,  271; 
23  Barb.,  601 ;  4  Daly,  521. 


HAVILAND  v.  BOND. 
r  —  Special  Imparlanee. 


In  dowor  it  is  a  matter  of  course,  after  the  de- 
mandant has  counted,  to  grant  the  defendant  a 
special  imparlance  until  the  next  term. 
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IN  dower.  Mr.  D.  B.  Ogden,  for  the  de- 
mandant, moved  that  the  tenant  should  be 
•called.  Mr.  Slosson  appeared  for  the  ten- 
ant. Mr.  Ogden,  thereupon,  counted ;  Mr. 
Slosson  then  moved  for  a  special  impar- 
lance  until  the  next  term,  to  which  Mr.  Ogden 
•objected  :  But  THE  COURT  said  that  it  was  a 
matter  of  course  to  grant  a  special  imparlance 
ointil  the  next  term.  (Booth,  36). 


•31O*]          *RATHBONE  ET  AL. 
a, 

WARREN,  Bail,  &c. 

•Capias  ad    Respondendum — Surrender — Affi- 
davit— Excuse 

Where  the  capias  ad  respondendum  against  bail 
was  made  returnable  on  the  third  day  of  the  term, 
;and  on  the  13th  day  of  the  term,  the  bail  made 
affidavit,  that  until  the  fith  day  of  the  term  he  had 
supposed  the  writ  returnable  on  the  last  day  of  the 
term,  so  that  he  should  have  eight  days  in  the  next 
term  to  surrender,  and  that  after  discovering  his 
mistake,  it  was  impossible  to  make  the  surrender  in 
the  eight  days  in  term,  as  the  principal  was  out  of 
the  State,  at  the  distance  of  more  than  150  miles 
from  Albany,  it  was  held  that  the  application  for 
relief  was  too  late,  and  that  the  excuse  was  not 
sufficient. 

Citation— 1  Johns.  Gas.,  413. 

THIS  was  an  action  of  debt  brought  against 
the  defendant  as  bail  of  one  Warren.  A 
•capias  ad  respondendum  was  issued  against 
the  defendant,  who  resided  at  Albany,  return- 
able the  third  day  of  the  term,  being  3d  May, 
•on  which  he  was  arrested  on  the  3d  May. 
The  defendant,  in  his  affidavit,  stated  that 
until  the  6th  May  he  supposed  that  the  writ 
was  returnable  on  the  last  day  of  this  term, 
and  that  he  should  have  until  the  next  term 
to  surrender  the  principal.  That  the  princi- 
pal was  absent,  and  out  of  the  State,  at  the 
•distance  of  more  than  150  miles  from  Albany, 
so  that  it  was  not  possible  to  make  a  sur- 
render within  the  time  required,  or  during  the 
present  term. 

Mr.  G.  Bogert,  for  the  defendant,  now 
moved  for  a  rule,  allowing  the  defendant  un- 
til the  first  day  of  the  next  term,  to  surrender 
the  principal, "and  that  on  making  such  sur- 
render, all  proceedings  against  the  bail  should 
be  stayed.  ( Van  Rensselaer  v.  Hopkins  (3 
Caines,  136);  Boardman  v.  Fowler  (1  Johns. 
Cases,  413). 

Mr.  H.  Bleecker,  contra,  read  an  affidavit, 
stating  that  the  ca.  sa.  against  the  principal 
was  returned  non  est  inventus  at  the  last  term. 
He  contended  that,  as  the  eight  days  had  ex- 
pired since  the  return  of  the  capias  ad  respon- 
dendum against  the  bail,  they  were  absolutely 
fixed. 

Per  Curiam.  In  the  case  of  Boardman  v. 
Fowler,  the  bail  was  prevented  by  sickness 
from  making  the  surrender  in  time.  The 
•excuse  offered  by  the  defendant  is  not  suffi- 
cient. The  motion  must  be  denied. 


Rule  refused. 
Cited  in-10  Abb.  Pr.,  381. 


*HOWLAND  ET  AL.          *311 

V. 

LENOX  AND  MAITLAND. 

Costs  of  Witness — How  Taxed. 

Costs  of  attendance  of  witnesses  from  another 
State,  how  taxed. 

ON  a  question,  as  to  the  retaxation  of  the 
costs  in  this  cause,  THE  COURT  said  that 
where  witnesses  are  brought  from  another 
State,  the  time  of  their  attendance  can  only 
be  computed  from  the  place  of  trial,  coining 
and  returning,  to  the  boundary  line  of  the 
State  ;  and  that  the  distance  must  be  taken 
accordingly. 

Cited  in— 7  How.  Pr.,  143;  13  How.  Pr.,  449. 


JACKSON,  ex  dem.  M.  DENNISTON  ET  AL., 

v. 
MARY  DENNISTON. 

1.    Will— Devise  to  Witness  Void.     2.  Ejectment 
— Practice. 

A  devise  to  a  witness  to  a  will  is  absolutely  void. 

If  a  defendant  in  ejectment  claims  title  as  tenant 
in  common,  he  ought  to  enter  into  the  common 
rule  specially,  otherwise,  if  he  enters  into  the  usual 
consent  rule,  he  cannot  object  that  no  actual  ouster 
was  proved  at  the  trial. 

THIS  was  an  action  of  ejectment.  The 
cause  was  tried  at  the  Orange  Circuit,  be- 
fore Mr.  Justice  Thompson,  the  5th  September, 
1808,  when  a  verdict  was  taken  for  the  plaint- 
iff, by  consent,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  following 
facts : 

George  Denniston  died  seized  of  the  prem- 
ises in  question,  on  or  about  the  10th  January, 
1804,  having  previously  made  his  will,  dated 
the  21st  December,  1803.  There  were  three 
subscribing  witnesses  to  the  will,  one  of 
whom,  George  Denniston,  was  a  son,  and  a 
devisee  of  the  testator.  The  defendants  is  the 
widow  of  George  Denniston,  the  witness,  and 
in  possession  of  the  premises  devised  by  the  will 
to  James  Denniston  ;  who  was  also  a  witness  to 
the  will.  James  Denniston  and  James  M.  Wil- 
kins,  by  their  deed,  dated  the  2d  September, 
1808,  conveyed  the  premises  to  the  defendant. 
The  lessors  of  the  plaintiff  are  heirs-at-law  of 
George  Denniston,  the  testator,  and  claim  two 
sixths  of  the  premises.  James  Denniston,  at 
the  time  *he  subscribed  the  will  as  a  [*J312 
witness,  was  an  infant,  and  is  now  about 
twenty  years  of  age.  There  was  no  proof  of 
any  actual  ouster  by  the  defendant,  except 
her  declaration,  made  before  the  commence- 
ment of  the  present  suit,  that  the  lessors  were 
not  entitled  to  any  part  of  the  premises. 

Mr.  Fisk,  for  the  plaintiff,  insisted  that  the 
devise  to  James  Denniston,  the  witness  to  the 
will,  was  void  ;  and  that  the  premises  having 
descended  to  the  lessors,  as  the  heirs-at-law  of 


NOTE. —  Will— Devisee  as  witness. 

This  subject  is  regulated  almost  entirely  by  stat- 
ute both  in  England  and  throughout  the  various 
States.  A  recital  of  these  statutes  would  be  im- 
possible in  the  limits  of  a  note.  See  Jarman  on 
Wills,  Vol.  I.,  p.  71  (Bigelow's  Ed.). 
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George  Denniston,  the  plaintiff  was  entitled 
to  recover.  He  relied  on  the  12th  section  of 
the  statute  concerning  wills,  by  which  ;i  de- 
vise or  bequest  to  a  witness  to'  a  will  is  de- 
clared to  be  void,  as  regards  such  witness. 

Mr.  J.  Radcliff  observed  that  IK;  did  not  deny 
the  general  rule  as  founded  on  the  statute, 
but  the  question  was,  whether  a  witness  to  a 
will  could  not,  by  a  conveyance  to  a  third 
person,  so  devest  himself  of  his  interest  as  to 
be  a  competent  witness  at  the  time  of  his  ex- 
amination, though  not  so  before.  (Jackson,  ex 
dcm.  Cooder,  v.  Woods,  1  Johns.  Cases,  163.) 
If  the  devise  was  void,  ab  initio,  then,  indeed, 
there  must  be  an  end  to  the  question. 

He  contended,  also,  that  the  lessors  of  the 
plaintiff,  if  entitled  to  recover,  must  be  con- 
sidered as  tenants  in  common,  and  that  with- 
out proving  an  actual  ouster,  they  could  not 
maintain  this  action. 

Per  Ouriam.  The  statute  is  peremptory. 
It  makes  the  devise  to  the  witness  void,  and, 
of  course,  no  title  can  exist  under  it.  As  the 
defendant  claims  under  a  sale  by  the  witness, 
as  devisee,  her  title  must  be  void. 

The  lessors  claim  an  undivided  part  only, 
and  if  they  show  title  to  any  part,  they  will 
recover  pro  ianto.  If  the  defendant  meant  to 
set  up  a  title  as  tenant  in  common,  she  ought 
to  have  entered  into  the  common  rule  special- 
ly. As  she  has  not  done  so,  it  was  not  neces- 
sary for  the  plaintiff  to  prove  an  actual  ouster.1 

Judgment  for  Uie  plaintiff. 
Cited  In— 11  Johns.,  483. 


313*]        *WOOD  e.  HYATT. 

Ejectment — Ten    Tears  Possession — Sale — Ten- 
ant at  Sufferance — Trespass. 

Where  A,  having1  been  in  possession  of  land,  about 
10  years  afterwards,  on  the  7th  November,  sold  all 
his  right,  interest,  and  improvements  to  B.  and 
promised  to  deliver  the  possession  to  him  on  the 
first  day  of  March  following,  and  acknowledged  that 
he  held  the  possession  under  B,  it  was  held  that  A 
was  the  tenant  of  B,  and  having  continued  in  pos- 
session after  the  1st  of  March,  he  became  a  tenant 
at  sufferance,  and  that  by  the  entry  of  B,  an  end 
was  put  to  the  tenancy,  so_  that  B  might  maintain 
trespass  against  one  claiming  to  hold  under  A.  Such 
a  title  in  I  i  is  sufficient  against  all  but  the  rightful 
owner ;  and  in  an  action  of  trespass  against  him,  he 
may  plead  liberum  tenementutn.  (See  ante,  p.  150.) 

THIS  was  an  action  of  trespass  quare  clausum 
fregit,  for  breaking  the  plaintiff's  close, 
called  the  southeast  meadow,  in  lot  No.  80,  in 
the  township  of  Junius,  on  the  20th  day  of 
July,  1805.  The  defendant  pleaded  the  gen- 
eral issue,  and  libemm  tenementum. 

The  cause  was  tried  before  Mr.  Justice  Spen- 
cer, at  the  Seneca  Circuit,  in  June,  1808. 

The  principal  facts  in  this  case  were  the 
same  as  in  that  of  Hyatt  v.  Wood  (ante,  150). 
The  following  are  all  the  facts  which  it  is 
thought  necessary  to  state  in  addition  :  Hugh 
Jackson,  as  witness  for  the  plaintiff,  testified 
that  Jackson  and  Bunnel  occupied  that  part 
of  the  Green  farm  which  is  south  of  the  road, 
except  the  pasture  and  the  southeast  meadow  ; 
that  the  plaintiff  occupied  the  pasture  ;  that 
the  plaintiff  had  mowed  some  grass  himself  in 


1.— See  2  Sellon's  Pr.,  112 ;  3  Burr.,  1896. 
834 

[END  OF^MAY  TERM,  1809.] 


the  southeast  meadow,  and  that  the  witness 
mowed  under  the  plaintiiY,  in  the  same 
meadow,  for  a  day  or  more,  when  the  defend- 
ant came  to  the  meadow,  and  threatened  to 
turn  the  witness  out  if  he  continued  to  mow, 
when  the  witness  left  the  meadow,  and  the 
defendant  mowed  the  grass.  The  plaintiff  had 
other  persons  at  work  for  him,  in  other  parts 
of  the  farm,  in  June,  1805. 

Reuben  S.  Morris,  a  witness  for  the  defend- 
ant, testified  that  on  the  27th  February,  1805,. 
he  saw  the  defendant  in  possession  of  lot  No. 
80,  in  Junius  ;  that  Green  was  present,  and 
gave  his  consent  to  the  defendant  that  he- 
should  enter  into  possession  ;  that  Green  was 
then  in  possession ;  that  the  possession  was 
given  to  the  defendant  in  behalf  of  Murray 
and  Mumford,  and  in  consequence  of  an  agree- 
ment between  them,  Green,  and  the  defendant. 

The  judge  charged  the  jury,  that  in  order 
to  maintain  the  action,  it  was  "not  sufficient  for 
the  plaintiff  to  show  a  *right  to  the  [*3 1 4 
possession  merely,  but  he  must  prove  that  he 
had  the  actual  possession  at  the  time  of  the 
trespass  complained  of,  and  that,  in  his  opin- 
ion, the  weight  of  evidence  was,  that  the 
defendant  was  in  the  actual  possession  of  the 
southeast  meadow,  and  that  the  defendant  was 
not,  therefore,  liable  to  the  action. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict and  for  a  new  trial. 

Mr.  Riker,  for  the  plaintiff,  contended  that 
according  to  the  decision  of  the  court  in  Hyntt 
v.  Wood  (ante,  150),  Wood  must  be  considered 
as  having  a  title,  and  that  Green  being  a  mere 
tenant  at  sufferance  under  Wood,  the  posses- 
sion was  changed  by  the  entry  of  Wood  on  the 
19th  July,  1805,  and  he  must,  therefore,  be 
considered  as  in  the  actual  possession,  so  as  to 
enable  him  to  maintain  trespass. 

Mr.  Hopkins,  contra,  admitted  that  the  entry 
of  the  landlord  would  put  an  end  to  the  ten- 
ancy at  sufferance,  and  change  the  possession  ;, 
but  he  denied  that  the  plaintiff  had  shown  any 
title  sufficient  to  make  him  a  landlord.  He 
said  that  it  was  a  mere  struggle  between  the 
parties  for  the  possession. 

SPENCER,  J.  According  to  the  decision  of 
the  court,  at  the  last  term,  Greeu  is  to  be  con- 
sidered as  a  tenant  at  sufferance,  and  as  the 
defendant  came  into  possession  under  Green, 
he  must  stand  in  the  place  of  Green. 

VAN  NESS,  J.  The  court,  in  the  case  of 
Hyatt  v.  Wood,  did  consider  that  Wood  had  a 
sufficient  title  to  support  the  plea  of  liberum 
ten&nentum,  and  that  Green  was  a  tenant  at 
sufferance.  That  decision,  therefore,  must  be 
conclusive  in  the  present  case. 

Per  Curtam.  Green  became  a  tenant  at  suf- 
ferance to  the  plaintiff,  after  the  first  day  of 
March,  and  the  defendant,  who  held  under 
Green,  must  be  considered  as  standing  in  his 
*place,  and  as  also  a  tenant  at  suffer-  [*3 1  *> 
ance.  The  entry  of  the  plaintiff  on  the  locus 
in  quo,  before  the  trespass  alleged,  put  an  end 
to  this  tenancy,  and  made  the  defendant  a 
trespasser.  There  must  be  a  new  trial,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in-13  Wend.,  257  ;  36  N.  Y.,  484 ;  55  N.  Yn. 
680;  73  N.  Y.,  59. 


JOHNS.  REP.,  4. 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 


STATE   OF  NEW  YORK, 

IN        ' 
AUGUST  TERM,  IN  THE  THIRTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


IN  THE  CASE  OP  JOHN  V.  N.  YATES. 

Habeas  Corpus  —  Sheriff's  Return — Commit- 
ment by  Court  of  Chancery — Attachment — 
Master  in  Chancery — Malpractice  and  Con- 
tempt— Practice. 

Where  a  sheriff  returned  to  a  writ  of  habeas  cor- 
pus, that  he  held  the  prisoner  by  virtue  of  an  order 
of  the  Court  of  Chancery,  which  order  referred  to  a 
former  attachment,  setting1  forth  the  grounds  of 
commitment,  and  from  which  the  prisoner  had  been 
discharged  by  a  judge  of  this  court  in  vacation,  on 
another  habeas  corpus,  and  the  sheriff  also  returned 
the  attachment  and  proceedings  prior  to  the  last 
order  of  commitment ;  it  was  held  that  the  sheriff 
could  not  return  the  true  cause  of  caption,  without 
also  stating-  the  original  attachment  and  subsequent 
orders,  and  that  the  whole  return  might  be  received, 
and  examined  into  by  the  court. 

A  discharge  of  a  prisoner,  committed  by  an  order 
of  the  Court  of  Chancery,  by  a  judge  of  this  court, 
in  vacation,  on  habeas  corpus,  is  not  conclusive, 
either  upon  the  Court  of  Chancery,  or  this  court ; 
and  the  prisoner  may,  after  such  discharge,  be  again 
committed  for  the  same  cause. 

Where  A  B,  who  was  a  master  in  chancery,  was 
committed  by  the  Chancellor,  and  the  order  of  com- 
mitment stated  that  A  B,  while  he  was  master,  filed 
a  bill,  to  which  he  subscribed  the  name  of  C  D,  one 
of  the  solicitors  of  the  court,  without  his  knowledge 
or  consent,  and  prosecuted  the  cause  in  his  name, 
"  contrary  to  the  statute  in  such  case  made  and  pro- 
vided, in  willful  violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  the  court,"  and 
"  for  the  said  malpractice  and  contempt,"  the  said 
A  B  was  ordered  to  be  "  committed  to  jail,  there  to 
remain  until  the  further  order  of  the  court."  It 
was  held  that  this  was  a  legal  and  valid  commit- 
ment for  a  contempt,  even  if  the  party  might  have 
been  indicted  for  an  offense  against  the  statute  con- 
cerning counselors,  solicitors  and  attorneys-  But 
whether  it  is  an  indictable  offense  within  that  stat- 
ute, (jucere. 

This  court  has  no  power  to  discharge  a  person 
committed  by  the  Court  of  Chancery  for  a  con- 
tempt ;  and  it  will  presume  that  the  proceedings  of 
that  court  were  legal,  and  that  the  conviction 
for  the  contempt  was  on  sufficient  and  legal  evi- 
dence. 

A  commitment,  "  until  the  further  order  of  the 
court,"  is  good. 

Citations— Sayer,  44 ;  26  Geo.  II.,  Vol.  I.,  R.  L., 
221 ;  sess.  24,  ch.  32,  sec.  7 ;  1  Rev.  Stat.,  109 ;  2  Bulst., 

259;  12  Co., ;  1  Rol.  Rep.,  245;  Cro.  Car.,  567;  2 

Bulst.,  139 ;  Styles,  90 ;  Vaugh.,  iai  ;  1  Salk.,  348 ;  1  Ld. 
Raym.,  99  ;  1  Ld.  Raym.,213  ;  1  Ld.  Raym.,  545;  Str., 
794 ;  Sayer,  44 ;  2  Cai.  Cas.,  150,  151 ;  1  Burr.,  20  ; 
Hawk.,  bk.  2.  ch.  22,  sec.  2;  Comyn's  B.,  13;  Act 
12th  Feb.,  1787 ;  Hawk.,  bk.  2,  ch.  15,  sec.  73,  76 ;  2 
Atk.,  469 ;  2  Atk.,  489 ;  Moore,  839,  840 ;  1  Rol.  Rep., 
192  ;  Moore,  840 ;  Moore,  838 ;  3  Bulst.,  301 ;  Cro.  Jac., 
343 ;  Cro.  Car.,  168 ;  Cro.  Car.,  579 ;  2  St.  Tr.,  615 ;  1 
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Mod.,  144 ;  2  Ld.  Raym.,  1105 ',  3  Wils.,  188 ;  2  Bl.  Rep., 
754 ;  8  T.  R.,  325 ;  4  Bl.  Com.,  284 ;  Doug.,  516 ;  Col- 
ony Journals,  2,  510;  State  Journal,  1796;  2  Ld. 
Raym.,  1108 ;  Mont.,  11,  ch.  6. 

ON  the  second  day  of  the  last  February  Term, 
Mr.  Emmet  moved  for  a  habeas  corpus, 
to  bring  up  the  body  of  John  V.  N.  Yates,  a 
prisoner  in  the  custody  of  the  sheriff  of 
*Albany.  The  motion  was  grounded  [*318 
on  sundry  affidavits  which  were  read. 

THE  COURT  said,  that  as  it  was  a  matter  of 
importance,  they  would  take  until  the  next 
day,  at  the  opening  of  the  court,  to  consider 
whether  it  was  proper  to  grant  the  motion. 

Mr.  Emmet  then  prayed  that  the  prisoner 
might  be  admitted  to  bail  in  the  mean  time. 

KENT,  Ch.  J.  Until  the  party  is  actually 
before  us,  on  a  Jiabeas  corpus,  we  cannot  admit 
to  bail,  and  we  do  not  think  proper  to  allow 
the  writ,  without  some  consultation  on  the 
case. 

The  writ  of  habeas  corpus  having  been  al- 
lowed on  the  following  day,  the  prisoner  was 
afterwards  (Thursday,  the  9th  February), 
brought  up,  and  the  following  return  was 
made  by  the  sheriff  :  That  the  prisoner  was, 
on  the  7th  day  of  February,  arrested  by  him, 
and  in  his  custody,  by  virtue  of  an  order  of 
the  Court  of  Chancery,  made  the  5th  day  of 
December,  1808,  which  states  that  the  Court 
of  Chancery  did,  on  the  20th  day  of  Septem- 
ber last,  make  another  order,  as  follows,  to 
wit:  " Upon  reading  the  order  made  in  this 
matter  on  the  5th  day  of  September,  and  the 
certificate  of  the  sheriff,  stating  '  that  on  the 
12th  September  he  had  arrested  the  defendant 
and  that,  by  virtue  of  a  writ  of  habeas  corpus, 
Judge  Spencer  did,  on  the  same  day,  discharge 
him  on  the  ground  that  the  original  cause  of 
the  caption  was  illegal,  and  that  the  taking 
and  detaining  him,  for  the  same  matter,  ' '  was 
illegal  and  unwarrantable,  and  subversive  of 
the  liberties  of  the  citizens  ;  "  that  as  the  com- 
mitment for  the  malpractice  and  contempt, 
before  adjudged  by  the  court  to  have  been 
committed  by  the  defendant,  has  *not  [*319 
been  remitted  by  the  court,  nor  the  said  con- 
tempt purged,  and  the  court,  deeming  the 
discharge  repugnant  to  the  laws  of  this  State, 
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and  void,  ordered  that  the  sheriff  retake  the 
defendant,  and  recommit  him,  for  his  con- 
tempt and  malpractice,  as,  in  the  attachment 
before  issued,  was  commanded  there  to  remain 
until  the  further  order  of  the  court  ; '  and  the 
sheriff  having  returned  to  the  said  order  of  the 
20th  September,  that  the  defendant  was  not 
found,  it  is,  therefore,  ordered  that  the  sheriff 
retake  the  defendant  and  recommit  him  for 
his  contempt  and  malpractice,  &c.,  there  to 
remain  until  the  further  order  of  the  court." 

The  sheriff  further  certified,  and  returned 
to  the  habeas  corpus,  that  the  writ  of  attach- 
ment, referred  to  in  the  foregoing  order,  was 
dated  the  17th  August,  and  is  as  follows  : 
"  Whereas,  in  and  by  a  certain  order  of  the 
court,  on  the  13th  June,  in  the  matter  of  com- 
plaint of  Samuel  Bacon  against  the  defendant, 
it  is  set  forth,  that  upon  reading  the  affidavits 
of  Samuel  Bacon,  Peter  W.  Yates,  and  Rich- 
ard S.  Treat,  and  upon  fully  considering  the 
subject  matter  thereof,  it  appeared  satisfac- 
torily to  the  court  that  the  defendant,  during 
the  time  he  was  a  master  of  the  court,  had 
filed  a  bill  of  complaint  with  Richard  S.  Treat, 
one  of  the  clerks,  in  behalf  of  Samuel  Bacon, 
complainant,  against  Henry  Garretse  and 
Charles  Morris,  as  defendants,  and  thereto 
subscribed  the  name  of  Peter  W.  Yates,  one 
of  the  solicitors  of  this  court,  without  the 
knowledge  or  consent  of  the  said  Peter  W. 
Yates,  and  had  acted  as  a  solicitor  in  the  said 
cause,  in  the  prosecution  thereof,  in  the  name 
of  the  said  Peter  W.  Yates,  contrary  to  the 
statute  in  that  case  made  and  provided,  in 
willful  violation  of  his  duty  as  master,  and  in 
contempt  of  the  authority  of  this  court ;  it  was 
therefore  ordered  by  the  court,  among  other 
things,  that  the  defendant  be  committed,  for 
his  said  malpractice  and  contempt,  to  jail, 
there  to  remain,  until  the  further  order  of 
32O*]  *the  court ;  therefore  the  court  com- 
manded the  sheriff  to  attach  the  defendant, 
and  convey  him  to  jail,  there  to  remain  until 
the  further  order  of  the  court." 

And  the  sheriff  further '  certified,  and  re- 
turned, that  the  defendant  was  discharged  on 
a  habeas  corpus,  by  Mr.  Justice  Spencer,  after 
being  arrested  on  the  said  writ  of  attachment, 
on  the  19th  August,  and  the  judge  certified  in 
his  discharge  that,  "  it  having  been  made  sat- 
isfactorily to  appear  to  him  that  the  said  com- 
mitment was  not  for  any  contempt  committed 
by  the  defendant  toward  the  said  court,  but 
that  the  same  was  for  an  alleged  malpractice, 
on  the  part  of  the  defendant  as  a  master  in 
chancery,  in  using  the  name  of  Peter  W.  Yates 
as  a  solicitor,  in  a  certain  cause  without  his 
consent,  and  in  violation  of  the  9th  section  of 
the  Act  Concerning  Counselors,  Attorneys  and 
Solicitors  (24  Sess.,  ch.  32;  Rev.  Stat.,  Vol. 
II.,  p.  287),  &c.,  he  was  of  opinion  that 
the  commitment  was  illegal  and  unprece- 
dented." 

The  sheriff  further  certified,  and  returned, 
that  the  order  of  the  5th  September  was  as 
follows,  to  wit :  "  Upon  reading  and  filing 
the  attachment  aforesaid,  and  the  return  there- 
on, stating  the  discharge  aforesaid,  and  due 
deliberation  having  been  had  thereon,  and  the 
court  deeming  the  said  discharge  repugnant  to 
the  laws  of  the  State,  legally  inoperative  and 
void,  it  is  ordered  that  the  sheriff  retake  the 
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defendant  and  recommit  him  for  his  contempt 
and  malpractice,  as  in  the  said  attachment  he 
was  commanded,  there  to  remain  until  the 
further  order  of  the  court." 

The  sheriff  further  certified,  and  returned, 
that  the  defendant  was  taken  on  the  said 
order,  and  again  discharged  by  Mr.  Justice 
Spencer,  on  a  habeas  corpus,  on  the  12th  Sep- 
tember, who  certified  in  his  discharge  as  fol- 
lows, to  wit :  "It  appearing  that  the  defend- 
ant has  been  again  taken  and  imprisoned,  for 
the  same  matter  and  cause,  whereon  he  was 
imprisoned,  when  discharged  on  habeas  corpus, 
*on  the  19th  August,  I  am  of  opinion  [*3i21 
not  only  that  the  original  cause  of  the  caption 
of  the  defendant  was  illegal,  but  that  the  tak- 
ing and  detaining  him  on  the  said  order  was 
illegal  and  unwarrantable,  and  subversive  of 
the  liberties  of  the  citizens  ; "  and  he,  there- 
fore, discharged  him. 

The  sheriff  also  certified  and  returned,  that, 
after  the  last  discharge  by  Mr.  Justice  Spencer, 
the  order  first  above  mentioned  was  received 
by  him,  by  virtue  of  which  order  he  took  the 
defendant,  on  the  7th  day  of  February,  inst., 
and  still  detains  him  in  his  custody,  &c. 

After  the  return  was  read,  the  Chief  Justice 
observed  that  there  were  many  matters  stated 
by  the  sheriff  which  related  to  the  proceed- 
ings prior  to  the  commitment  on  which  the 
prisoner  was  now  brought  up,  by  the  habeas 
corpus,  and  it  might  'be  a  question,  whether 
the  papers,  as  to  such  previous  proceedings, 
were  to  be  filed,  or  rejected  as  surplusage. 

Mr.  Emmet  said  that,  as  this  was  the  return 
of  the  officer,  the  only  question  was  whether 
the  return  was  sufficient.  Leave  is  sometimes 
given  to  amend  a  return,  but  he  thought  no 
part  of  it  could  be  struck  out,  or  rejected  as 
surplusage.  Besides,  as  there  was  a  reference 
in  the  last  order  of  commitment  to  the  previ- 
ous proceedings,  it  was  highly  proper,  if  not 
necessary,  to  set  out  the  whole  proceedings  in 
the  return. 

[After  some  conversation,  it  was  agreed  that 
the  return  should  be  filed  as  it  stood,  and  the 
motion  for  the  discharge  of  the  prisoner  be 
heard  on  the  merits,  reserving  the  question  as 
to  striking  out  or  rejecting  any  part  of  the  re- 
turn, to  be  decided  afterwards.  The  whole 
return  was  accordingly  filed,  and  the  counsel 
for  the  prisoner  moved  that  he  should  be  dis- 
charged.] 

*  Mr.  Emmet.  [Mr.  Champlin  &lso  &r-  [*322 
gued  in  support  of  the  motion. ']  I  shall  first  ex- 
amine the  return  as  relates  to  the  last  order  of 
commitment  only.  It  is  bad  on  the  face  of  it. 
It  is  an  order,  not  a  writ  or  warrant.  It  is  a  mere 
rule  of  court,  directed  to  an  officer  who  is  not 
bound  to  obey  it.  An  officer  cannot  take  a 
person  into  custody,  except  by  a  writ  issued 
by  the  court.  In  fact,  this  order  refers  to  an 
original  writ  of  attachment.  Where  there  is 
an  offense,  in  the  face  of  the  court,  yet,  if  the 
offender  goes  out  of  court,  before  he  is  taken 
on  an  order,  he  can,  afterwards,  be  taken  only 
by  writ.  (Jacob's  Law  Dictionary,  Attach- 
ment.) The  highest  authority  is  requisite  to 

1.— It  has  not  been  thought  requisite  to  give  his 
argument  separately ;  Mr.  Emmet  took  a  more  ex- 
tensive view  of  the  subject,  and,  to  avoid  repeti- 
tion. I  have  endeavored  to  report  the  whole  as  one 
entire  argument,  and  as  fully  as  possible.  R. 
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deprive  a  person  of  his  liberty.  It  must  ema- 
nate from  the  court  having  cognizance  of  the 
offense.  There  can  be  no  execution  executed 
except  by  writ.  In  no  ease  will  a  mere  order 
justify  the  retaking  of  a  person,  although  the 
original  taking  was  by  writ ;  but  there  must 
be  an  alias  writ,  or  writ  of  recaption.  The 
first  writ  was  returned,  and  so  was  functus 
officio.  It  could  not  be  revived  or  renewed  by 
an  order  ;  but  a  new  writ  was  requisite  to  re- 
take the  prisoner. 

Another  objection  is,  that  a  person  who  had 
been  discharged  on  a  habeas  corpus  has  been 
taken  into  custody,  a  second  time,  for  the 
same  offense,  in  violation  of  the  Habeas  Corpus 
Act.  (24  sess.,  ch.  65;  Vol.  I.,  Laws,  286; 
Vol.  II.,  Rev.  Stat.,  page  571.)  This  raises  the 
question,  how  far  Mr.  Justice  Spencer  was 
authorized  to  investigate  the  ground  of  the 
commitment.  There  is  some  difference  in  the 
words  used  in  our  act,  and  in  the  English 
Habeas  Coi-pus  Act.  (31  Car.  II.,  ch.  2.)  The 
language  of  the  former  is,  "  If  any  person  be 
imprisoned  as  aforesaid,  in  vacation  time,  it 
shall  be  lawful,"  &c.  In  the  latter,  the  words 
are,  "  If  any  person  shall  be  or  stand  commit- 
ted or  detained  for  any  crime."  A  bill  having 
323*]  been  brought  into  the  English  *Par- 
liament,  the  opinion  of  the  twelve  judges  was 
taken,  whether  a  judge,  in  vacation,  could 
issue  a  habeas  corpus,  and  they  were  of  opinion 
that  he  could  not,  unless  the  party  was  com- 
mitted for  a  crime.  Our  act,  in  reference,  no 
doubt,  to  that  decision,  generalizes  the  law, 
omitting  the  words  "  for  any  "crime."  What, 
then,  is  the  operation  of  the  Habeas  Corpus 
Act,  on  the  power  of  a  judge,  in  vacation? 
Most  clearly,  that  of  giving,  except  for  the 
purpose  of  bailing  a  traitor  or  felon,  to  a  sin- 
gle judge,  in  vacation,  a  power  co-extensive 
with  that  of  this  court,  in  term  time.  If, 
then,  this  court  has  the  power  now  to  inquire 
into  the  grounds  of  the  commitment,  it  fol- 
lows that  a  judge,  in  vacation,  has  the  same 
power.  The  exception  is,  "  other  than  persons 
convict  or  in  execution  by  legal  process,  or 
committed  for  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant  of  commit- 
ment." Who  is  to  decide  on  the  legality  of 
the  process?  The  judge.  To  prove  that  the 
discharge  was  improper,  it  must  be  shown 
that  Mr.  Yates  was  confined  by  legal  process. 
Then  what  was  the  process?  If  the  last  order 
of  commitment,  it  is  defective  in  not  showing 
that  the  first  process  was  legal  ;  but  it  does  not 
even  set  forth  that  process. 

Then,  will  a  discharge  by  this  court,  under 
a  habeas  corpus,  prevent  a  person's  being  taken 
and  imprisoned  a  second  time,  for  the  same 
offense?  The  5th  section  of  the  act  declares 
"  That  no  person  who  shall  be  set  at  large 
upon  any  habeas  corjms,  shall  be  again  impris- 
oned for  the  same  offense,  unless  by  the  legal 
order  or  process  of  the  court  wherein  he  is 
bound  by  recognizance  to  appear,  or  other 
court  having  jurisdiction  of  the  cause."  These 
words  are  explained  by  the  3d  section,  which 
directs  the  judge  "  to  discharge  the  prisoner, 
on  taking  his  recognizance,  &c.,  for  his  ap- 
pearance at  the  next  court  where  the  offense 
is  properly  cognizable,"  "unless  it  shall  ap-  j 
pear  to  the  judge  that  such  prisoner  is  detained 
324*]  *upon  a  legal  process  out  of  some 
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court  having  jurisdiction  of  criminal  matters, 
or  by  some  warrant  under  the  hand  and  seal 
of  a  judge,  or  justice,  for  some  matter  of  of- 
fense for  which,  by  law,  the  prisoner  is  not 
bailable." 

The  only  mode  in  which  a  person  once  dis- 
charged on  a  liabeas  corpus  can  be  again  taken, 
is  by  the  process  of  the  court  to  whom  the 
recognizance  is  returned,  or  by  a  court  having 
criminal  jurisdiction,  or  byia  warrant  under 
the  hand  and  seal  of  a  judge,  or  justice,  for  a 
matter  or  offense  not  bailable. 

Whether  the  discharge  by  the  judge  was 
erroneous  or  not,  can  make  no  difference,  if 
he  had  competent  authority  to  discharge  in 
the  case.  And  a  person  once  discharged  by 
competent  authority,  can  never  be  again  taken, 
unless  in  the  cases  excepted  in  the  act. 

Another  objection  is  to  the  generality  of  the 
terms  of  this  commitment.  It  is  for  malprac- 
tice and  contempt,  without  specifying  in  what 
the  malpractice  and  contempt  consisted.  A 
commitment,  for  a  contempt  generally,  or  for 
treason  or  felony,  is  bad  ;  for  the  court,  on  the 
return,  are  to  judge  whether  there  be  a  con- 
tempt, treason  or  felony.  In  the  Earl  of 
Shaft&bury's  case  (1  Mod.,  144;  Vaugh.,  14;  2 
Inst.,  52,  53,  55 ;  6  Roll.,  218 ;  Moore,  839)  the 
same  objection  was  made  to  the  return  to  the 
habeas  corpus,  and  though  the  court  decided 
that  they  had  no  jurisdiction,  yet  they  had  no 
doubt  that  the  return  was  illegal  and  bad. 
Sir  Thomas  Jones  said:  "Such  a  return, 
made  by  an  ordinary  court  of  justice,  would 
have  been  ill  and  uncertain ;  but  that  they 
ought  not  to  judge  of  any  law,  custom  or 
usage  of  Parliament."  All  the  cases  where  a 
general  return  has  been  supported,  have  arisen 
under  a  commitment  by  order  of  Parliament, 
and  where  the  court  would  not  take  upon 
themselves  to  know  or  decide  on  the  law  of 
Parliament.  But  the  rule  on  this  subject  ap- 
plies to  a  commitment  by  the  Court  of  Chan- 
cery. For  this  court  has  the  power  to  inquire 
into  and  decide  on  commitments  *by  [*325 
the  Chancellor,  who  has  equal  power  also  to 
inquire  into  commitments  by  this  court.  (L>r. 
Groenvelt's  case,  1  Ld.  Raym.,  213.)  This  is 
necessary,  in  order  to  preserve  the  liberties  of 
the  citizen.  Unless  the  court,  then,  examine 
into  the  original  attachment,  referred  to  in  the 
last  order,  we  must  avail  ourselves  of  the  ob- 
jection to  the  generality  of  the  return. 

I  shall  now  proceed  to  examine  the  original 
warrant  of  commitment,  which,  if  it  is  not  to 
be  considered  as  a  part  of  the  return,  may  yet 
be  taken  into  view,  as  matter  aliunde  appear- 
ing from  affidavits.  There  are  three  objec- 
tions to  this  commitment,  arising  on  the  re- 
turn. 

1.  That  the  matter  laid  to  the  prisoner's 
charge  is  a  crime,  prohibited  by  the  statute, 
and  therefore,  as  such,  is  not  at  all  cognizable 
in  'the  Court  of  Chancery,  which  has  no  crim- 
inal jurisdiction ;    nor  is  it  punishable  any- 
where by  an  attachment  for  a  contempt. 

2.  That  the  conviction  is  founded  upon  evi- 
dence which  the  law  does  not  hold  sufficient 
to  warrant  a  conviction,  even  for  a  contempt. 

3.  That  the  imprisonment,  being  in  execu- 
tion on  conviction,  should  be  definite  and  ter- 
minable, either  by  effluxion  of  time,  or  on  the 
doing  of  some  act  by  the  prisoner  :  and  cannot 
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be  uncertain  and  indefinite,  as  until  the  further 
order  of  the  authority  inflicting  it. 

1.  In  discussing  the  first  objection,  it  is  nec- 
essary, for  the  sake  of  the  argument,  to  admit 
the  truth  of  the  facts ;  but  this  admission  is 
merely  technical,  because  we  are  not,  in  this 
course  of  the  proceedings,  permitted  to  deny 
or  disprove  them. 

By  referring  to  the  words  of  the  order  for 
the  commitment,  it  will  be  seen  that  there  are 
many  particular  facts  charged,  the  whole  of 
which  constitute  one  offense.  After  reciting 
the  particulars,  it  is  ordered  that  the  prisoner 
be  committed  "for  the  said  malpractice  and 
contempt."  The  whole  of  the  facts  form  one 
I52O*]  malpractice,  *which,  because  it  was  a 
malpractice,  is  also  a  contempt.  For,  on  the 
face  of  the  allegations,  it  is  manifest  that 
nothing  was  done  by  the  prisoner  which,  in 
itself,  directly,  was  a  contempt ;  but  it  was  so, 
collaterally,  and  only  because  it  was  a  mal- 
practice. If  the  word  "  therefore  "  be  inserted 
in  the  antecedent  sentence,  after  the  word 
"  and,"  and  before  the  words  "  in  contempt," 
it,  will  be  seen  that  the  contempt  was  no  more 
than  a  matter  of  inference  from  the  miscon- 
duct. This  one  offense,  or  malpractice,  is 
characterized  as  being  contrary  to  the  statute, 
in  willful  violation  of  his  duty,  as  a  master, 
and,  therefore,  in  contempt  of  the  court ;  and, 
as  the  circumstance  which  constituted  the 
criminality  intended  to  be  punished,  it  is  set 
forth  that  the  prisoner  did  the  acts,  specified 
in  the  order,  "  during  the  time  he  was  a  mas- 
ter of  the  said  court." 

The  facts  alleged  have  no  reference  to  any 
nonfeasance  or  misconduct  in  regard  to  acts 
which  he  was  required  and  bound  to  perform, 
as  master.  The  words  "in  willful  violation 
of  his  duty  as  master,"  have,  therefore,  no 
truth,  unless  those  acts  were  a  violation  of  his 
duty,  because  they  were  contrary  to  the  stat- 
ute. The  result  of  the  whole  allegation  is 
this:  The  prisoner,  by  doing  certain  acts, 
during  the  time  he  was  a  master  of  the  Court 
of  Chancery,  was  guilty  of  malpractice,  or  an 
offense  against  the  statute,  and,  therefore,  in 
contempt  of  the  authority  of  the  court. 

The  9th  section  of  the  statute  (24  sess.,  ch. 
32;  Laws,  Vol.  I.,  219;  1  R.  S.,  109)  concern- 
ing counselors,  attorneys  and  solicitors,  pro- 
hibits masters  from  acting  as  counselors  or 
solicitors  in  any  action  or  matter  in  the  same 
court ;  and  the  6th  section  enacts.  "  That  if 
any  counselor,  attorney  or  solicitor  be  guilty 
of  any  manner  of  deceit  or  collusion  (1  Rev. 
Stat.,  109;  2  Rev.  Stat.,  283),  or  consenting 
thereto,  whereby  to  deceive  the  court  or  the 
party,  he  shall  be  punished  by  fine  and  im- 
prisonment." (See  1  Com.  Dig.,  Attorney,  B, 
14.) 

3537*]  *In  consequence  of  its  having  been 
made  an  indictable  offense,  it  ceased  to  be  cog- 
nizable in  the  Court  of  Chancery,  which  has 
no  criminal  jurisdiction.  That  court  can,  un- 
doubtedly, commit  for  contempts.  It  is  its 
ordinary  process  for  compelling  appearance, 
answers,  and  obedience  to  its  decrees. 

In  the  case  of  Crosby  (3  Wils.,  188),  Lord 
Chief  Justice  De  Grey,  when  deciding  in  favor 
of  the  right  of  the  House  of  Commons  to  com- 
mit, and  that  the  court  could  not  interfere, 
says :  •'  As  for  the  case  of  the  chancery  com- 
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milting  for  crimes,  that  is  a  different  thing, 
because  the  chancery  has  no  criminal  jurisdic- 
tion." In  truth,  this  objection  is  peculiarly 
applicable  to  that  court  where  only  one  judge 
preside*. 

But  in  no  court  is  a  criminal  matter,  which 
is  plainly  and  obviously  the  subject  of  indict- 
ment, punishable  as  a  contempt,  except  a 
rescue,  and  a  breach  of  the  peace,  in  facie 
curice,  both  of  which  are  direct  contempts 
against  the  power  of  the  court,  in  which  the 
criminal  matter  is  merged,  if  it  may  be  so  said, 
in  the  atrocity  of  the  contempt. 

There  is  no  doubt  that  a  party  may  be  in- 
dicted, as  well  as  attached,  for  a  rescue. 
There  are  some  anomalies  relative  to  the  c;i-<- 
of  rescue,  which  it  is  not  requisite  to  take  no- 
tice of  here.  Suppose  a  rescue  of  a  person  in 
custody  on  a  charge  of  felony,  is  the  rescuer 
to  be  proceeded  against  by  attachment  ?  In 
civil  cases  there  must  be  a  return  of  the  rescue 
before  an  attachment  will  issue.  (Sheather  v. 
Holt,  1  Str.,  531 ;  6  Mod.,  141.)  A  return  of  a 
•rescue  is  a  conviction  on  record,  and  no  at- 
tachment can  issue  until  a  return,  or  convic- 
tion on  record,  which  is  not  traversable.  (6 
Bac.  Abr.,  Rescue,  E;  3  Cases  temp.  Hardw., 
112;  Y.  B.,  Hen.  VII.,  21,  pi.  5.)  In  the  case 
of  Rex  v.  Philips  et  al.  (Barnes,  429,  430)  it 
was  decided  that,  as  the  return  of  a  rescue 
amounted  to  a  conviction,  the  attachment  was 
in  nature  of  an  execution,  or  capianprojine, 
and  therefore  the  party  could  not  be  allowed 
to  enter  into  recongmzance,  to  answer  inter- 
rogatories on  such  an  attachment.  A  recog- 
nizance *may  be  allowed,  until  the  ac-  [*328 
tion  of  the  party  against  the  sheriff  for  a  false 
return  has  been  tried. 

In  the  case  of  a  contempt,  in  facie  curia,  the 
court  is  authorized,  on  its  own  view  of  the 
transaction,  to  make  a  record  of  conviction, 
and  inflict  a  peculiar  penalty,  which  a  mere 
breach  of  the  peace,  in  the  same  degree,  would 
never  warrant.  So,  for  an  indecent  disturb- 
ance in  the  face  of  the  court,  it  inflicts  a  fine 
and  imprisonment,  which  the  same  disturb- 
ance in  any  other  place  would  not  justify.  As 
in  the  case  of  The  King  v.  Stone  (6  Term  Rep., 
530),  when  the  jury  had  acquitted  Mr.  Stone, 
a  person  present  threw  up  his  hat  and  hal- 
looed ;  he  was  taken  into  custody  and  fined 
£20.  But  cases  of  both  these  kinds  have 
three  characteristics :  1.  They  are  direct  con- 
tempts of  the  power  of  the  court.  2.  The 
enormity  of  the  contempt  merges  the  crime. 
3.  There  is  no  necessity  to  establish  the  truth 
of  the  fact  by  the  intervention  of  the  jury. 
The  loss  of  a  trial  by  jury  is  no  injury  to  the 
offender,  for  as  there  is  no  accusation,  there 
can  be  no  plea,  or  denial  of  the  fact.  The 
whole  of  the  record  is  a  conviction,  on  view, 
for  matters  of  which  the  court  have  judicial 
cognizance,  the  highest  certainty  of  the  law. 

Setting  aside,  however,  those  cases,  principle, 
as  well  as  authority,  opposes  the  summary 
punishment  by  attachment  as  for  a  construc- 
tive contempt  of  indictable  offenses.  In  every 
case  of  such  an  offense,  the  accused  is  entitled 
to  the  intervention  of  a  grand  and  petit  jury, 
secured  to  him  by  the  Constitution  and  laws  of 
the  land. 

The  Constitution  of  the  United  States  (Art. 
3,  sec.  2)  says  :  "  The  trial  of  all  crimes,  ex- 
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•cept  in  cases  of  impeachment,  shall  be  by 
jury."  The  constitution  of  this  State  (Art. 
41)  says  :  "  Trial  by  jury  in  all  cases  in  which 
it  bam  heretofore  been  used  in  the  Colony  of 
New  York,  shall  be  established,  arid  remain 
3i2i)*j  inviolate  *forever.''  And  the  Act  Con- 
•corning  the  Rights  of  the  Citizens  of  this 
State  declares,  "  that  no  citizen  of  this  State 
shall  be  taken  or  imprisoned  for  any  offense 
upon  petition  or  suggestion,  unless  it  be  by 
indictment  or  presentment  of  good  and  lawful 
men  of  the  same  neighborhood  where  such 
deeds  be  done,  in  due  manner,  or  by  due  pro- 
cess of  law."  Attachment  is  on  a  suggestion. 
•(See  1  Bac.  Abr.,  282.,  Attachment;  1  Com. 
Dig.,  593,  Attachment.)  The  clause  in  the 
act  last  cited  does  not  interfere  with  convic- 
tions on  view,  or  on  return  of  a  rescue  already 
mentioned,  nor  does  this  act  prohibit  attach- 
ments except  for  offenses.  Besides,  could  the 
prisoner  plead  his  imprisonment  under  this 
warrant  in  bar  of  his  being  tried  for  the  same 
offense  by  indictment  ?  How  had  he  the  bene 
fit  of  the  6th  article  of  the  amendment  of  the 
Constitution  of  the  United  States,  which  says 
•inter  alia,  that  in  all  criminal  prosecutions  the 
accused  shall  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor  ? 

These  or  similar  reasons  have  established 
the  same  principles  in  England.  In  Hawk. 
P.  C.,  bk.  2,  ch.  22  (Vol. III.,  pp.  280,  285) 
the  various  cases  are  laid  down  in  which 
jurors  may  be  attached  and  fined,  but  in  sec. 
21  and  sec.  22  certain  cases  are  stated  in  which 
he  thinks  they  may  be  fined,  unless  an  attaint 
lies  against  them  ;  and  in  sec.  23  he  says  :  "If 
a  jury  shall  refuse  to  find  an  office  for  the  king 
upon  full  evidence,  it  hath  been  holden  that 
they  may  be  fined,  for  that  in  such  case  they 
-are  not  liable  to  an  attaint."  Now  an  attaint 
is  the  ancient  criminal  mode  of  prosecuting  a 
jury  for  certain  misconduct,  and  the  meaning 
of  all  those  passages  taken  together,  is  that 
jurors  may  be  attached  for  such  misconduct 
as  does  not  subject  them  to  be  proceeded 
against,  regularly  by  criminal  prosecution  ;  but 
that  they  cannot  be  attached  for  such  misbe- 
havior as  renders  them  liable  to  be  prosecuted 
criminally. 

33O*]  *In  the  Jailer  of  Shrewsbury's  case 
•(1  Str. ,  532),  an  attachment  was  moved  for 
against  him,  for  a  voluntary  escape  of  one  in 
execution  for  obstructing  an  excise  officer  in 
the  execution  of  his  office ;  but  the  court 
refused  to  grant  it,  there  being  no  precedent 
for  that  purpose  ;  they,  however,  ordered  him 
to  show  cause  why  there  should  not  be  an  in- 
formation. In  an  anonymous  case  in  the  same 
book  (Ib.,  384),  two  people  put  in  bail  in 
feigned  names,  and  because  there  were  no 
such  persons,  they  could  not  be  prosecuted  for 
personating  bail  on  the  statute  of  Jac.  I. ,  ch. 
:36.  So  the  court  ordered  them  and  the  attor- 
nev  to  be  set  in  the  pillory. 

If  we  compare  the  Act  for  Regulating  At- 
torneys, &c.,  with  somewhat  of  a  correspond- 
ent statute  in  England,  it  may  lead  to  the 
opinion  that  the  "English  Legislature  were 
aware  that  the  passing  of  such  a  law  would 
take  away  the  power  of  attaching  unless 
specially  reserved.  By  the  22  Geo.  II.,  ch. 
46,  sec;  2,  if  any  attorney  or  solicitor  should 
act  as  agent  for  a  person  not  qualified,  &c., 
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"and  complaint  be  made  thereof  in  a  sum- 
mary way  to  thf>  court  from  whence  such  pro- 
cess did  issue,  and  proof  made  thereof  upon 
oath  to  the  satisfaction  of  the  court,  then 
every  such  attorney  or  solicitor  so  offending 
shall  be  struck  off  the  roll,"  &c.,  "and  upon 
such  complaint  and  proof  the  court  may  com- 
mit such  unqualified  person  so  practising  to 
the  prison  of  the  said  court  for  a  time  not  ex- 
ceeding one  year."  Thus  in  England,  when 
the  Legislature  interfered  in  a  similar  case  it 
expressly  gave  the  power  of  proceeding  sum- 
marily, and  committing  the  unqualified  per- 
son that  practised  ;  which  our  act  does  not. 

Baron  Comyns  (1  Com.  Dig.,  Attachment, 
A,  3),  in  mentioning  what  is  not  a  contempt, 
lays  it  down  that  an  attachment  will  not  be 
granted  where  there  is  another  remedy,  unless 
that  remedy  be  difficult  to  obtain.  By  this  lie 
undoubtedly  means  a  civil  remedy,  where 
discretion  may  be  exercised.  As  in  the 
*case  of  llandmc  et  al.  v.  Roberts  el  al.  [*33 1 
(Barnes,  27),  a  motion  was  made  by  Chappie, 
for  an  attachment  against  Constable,  for  acting 
as  an  attorney  without  being  sworn ;  and  the 
court  denied  making  any  rule,  as  a  penalty  of 
£50  was  laid  on  the  defendant  by  act  of  Par- 
liament. And  in  Stock  v.  Muggins  et  al.  (Rep. 
temp.  Hardw.,  106),  on  a  motion  for  an  attach- 
ment in  disobeying  an  award,  the  plaintiff 
having  brought  an  action  of  debt  on  the  award 
itself,  the  court  refused  to  grant  the  attach- 
ment ;  for  as  the  court  would  not  deliver  the 
party  from  the  attachment  until  he  had  paid 
the  money,  the  plaintiff  would  have  two  rem- 
edies at  the  same  time  for  the  same  purpose. 

This  principle  prevents  the  case  of  Oppen- 
heim,  qui  tarn.  v.  Harrison  (Burr.,  20),  and 
Thiatkthwaite's  case  (1  Com.  Dig. ,  594 ;  A,  2, 
Kyd's  ed.),  from  being  applicable  ;  for  the 
acts  in  those  cases  would  be  indictable  under 
our  statute,  as  a  deceit  practised  to  "deceive 
the  court." 

Again,  where  part  of  the  act  or  offense  is 
out  of  the  jurisdiction  of  the  Court  of  Chan- 
cery, the  party  cannot  be  proceeded  against 
by  attachment  ;  but  if  the  different  facts  stated 
in  the  order  as  constituting  the  malpractice 
complained  of  could  be  separated,  so  as  to 
consider  each  as  independent  of  the  others, 
still  the  same  principle  of  law  would  apply 
for  each  of  them  is  indictable  under  the  act ; 
and  if  so  split  up  still  the  punishment  is  entire, 
and  could  it  be  pleaded  in  bar  when  the  Chan- 
cellor had  no  jurisdiction  ?  Where  a  convic- 
tion is  bad  in  part  it  is  bad  in  toto,  and  the 
court  will  discharge  a  prisoner  imprisoned 
under  a  judgment  part  of  which  is  illegal. 
(Rexv.  Collyer,  Sayer,  44.) 

2.  The  conviction  is  founded  on  the  affida- 
vits of  Samuel  Bacon,  P.  W.  Yates  and  Rich- 
ard S.  Treat,  and  on  no  other  evidence.  This 
is  not  the  course  of  the  Court  of  Chancery, 
nor  of  any  court  known  to  our  Constitution, 
nor  is  it  the  law  in  case  of  a  contempt.  A 
party  accused  has  in  most  cases  a  right  to  con- 
test a  rule  to  *show  cause  by  his  own  [*332 
affidavit.  It  is  in  the  discretion  of  the  court 
to  issue  an  attachment  or  not ;  but  if  an  attach- 
ment issues  it  is  no  more  than  process  to  bring 
in  the  party  to  answer  to  the  accusation.  He 
is  then  either  committed  or  allowed  to  enter 
into  recognizance  to  answer  interrogatories, 
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which  must  be  exhibited  in  a  certain  time,  and 
on  which  he  is  to  be  examined.  This  examina- 
tion is  referred  to  the  proper  officer  to  report 
thereon  whether  the  party  be  in  contempt.  In 
the  courts  of  law,  if  the  party  denies  the 
charge,  he  is  discharged.  In  chancery,  his 
oath  may  be  contested  by  the  accuser,  but  still 
he  must  be  examined  on  interrogatories,  and 
the  master  report  him  to  be  in  contempt.  He 
cannot  be  judged  until  the  interrogatories  have 
been  exhibited.  (Wyat's  Pract.  Reg.,  185,  136; 
1  Bac.  Abr.,  286,  Attachment,  B  ;  4  Bl.  Com., 
286,  287  ;  2  Burr.,  796,  797.)  In  the  case  of 
Hex  v.  Edward*  &  Symonds  (4  Burr.,  2106  :  5 
Term  Rep. ,  362)  the  court  say  :  "  The  attach- 
ment is  to  bring  them  into  court  to  answer  to 
interrogatories  to  be  exhibited.  There  is  noth- 
ing to  plead  guilty  to,  until  the  interrogatories 
are  filed  ;  neither  are  they  in  contempt  until 
reported  so.  There  is  nothing  appearing  to 
the  court  at  present  whereupon  to  ground  a 
judgment  or  fine  or  any  punishment."  In  that 
case  the  defendants  had  come  in  and  applied 
to  be  admitted  to  acknowledge  the  contempt. 

As  the  interrogatories  are,  therefore,  essen- 
tial in  every  case  to  the  conviction,  it  should 
appear  that  they  have  been  exhibited,  and  that 
the  judgment  of  the  court  has  been  founded 
on  a  due  consideration  of  them.  It  appears 
by  the  return  that  the  conviction  was  on  the 
affidavits  which  have  been  mentioned.  Noth- 
ing is  said  of  any  interrogatories  having  been 
administered.  But  the  court  have  power  to 
examine  into  this  fact,  aliunde,  for  it  does  not 
falsify  or  contradict  the  return,  but  merely 
explains  it.  Though  you  cannot  falsify  a 
return,  yet  affidavits  are  allowable  as  to  any 
333*]  matters  a  knowledge  *of  which  would 
enable  the  court  to  decide  whether  the  prisoner 
ought  to  be  remanded,  bailed  or  discharged. 
(3  Hawk.  P.  C.,  224,  bk.  2,  ch.  15,  sec.  79; 
Str.,  1138;  Caldec.,  295;  5  Mod.,  323,  454, 
455  ;  2  Jones,  222;  1  Sid..  287.  288;  1  Roll. 
Rep.,  337.) 

3.  The  imprisonment  in  this  case  is  in  exe- 
cution on  conviction  ;  and  yet  it  is  until  the 
further  order  of  the  court.  At  first  blush  this 
seems  contrary  to  all  principle.  Commitments 
before  judgments  might,  perhaps,  be  allowed 
until  further  order,  though  even  that  is  not 
legal ;  but  after  the  extent  of  the  crime  is 
ascertained,  justice  and  the  rights  of  the  citi- 
zen require  that  the  sentence  which  the  law 
pronounces,  through  the  organ  of  the  judge 
should  be  definite  and  certain.  This,  most 
certainly,  is  an  elementary  truth  in  the  ordi- 
nary cases  of  criminal  jurisprudence. 

Hawkins  states  what  ought  to  be  the  conclu- 
sion of  a  commitment.  The  words  "to  be 
kept  till  further  order"  are  sufficient,  because 
the}-  shall  be  intended  of  the  order  of  law  ; 
"  but  a  commitment  till  the  person  who  makes 
it  shall  take  further  order,  seems  not  to  be 
good."  (3  Hawk.  P.  C.,  237,  bk.  2,  ch.  16, 
sec.  18.)  "  The  warrant  or  mittimus  contain- 
ing a  lawful  cause,  ought  to  have  a  lawful 
conclusion,  viz.,  and  him  safely  keep  until  he 
be  delivered  by  law,  &c.,  antt  not  until  the 
party  committing  doth  further  order. "  (2  Inst. , 
591, "592.)  In  Addis'  case  (Cro.  Jac.,  219)  this 
objection  was  taken.  The  jailor  returned  to 
the  habeas  corpus  "that  Addis  was  committed 
to  his  custody,  by  warrant  from  the  Lord 
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!  Chancellor  of   England,  for  certain   matter* 

;  concerning  the  king,  there  to  remain  until  the 

Lord  Chancellor  delivered  him."      Hutton, 

,  Sergeant,  objected  to  the  return  as  too  general, 

!  not  showing  for  what  cause  he  was  committed. 

and  because  he  was  to  remain  in  confinement 

until   delivered  by  the   Chancellor  ;    and  al- 

i  though  for  the  first  objection   if  not  for  the 

|  other,    the  return  was   bad,   yet  the  judges 

1  answered  it  was  the  first  time  that  such  objec- 

|  tions  had  been  taken,  and  they  would,  there- 

I  fore,  consider  of  the  case  of  which  nothing- 

j  further  is  heard. 

*In  the  case  of  Seale*  et  al.  (Cro.    [*334 
I  Car.,  557)  the  same  objection  was  renewed. 
Grimstone  objected  to  the  return  in  that  case,, 
that  it  was  ill  to  award  to  prison  to  remaiit 
until  further  order  taken,  which  is  utterly  un- 
certain.    A  day  was  given  until  the  octave  of 
St.  Michael,  and  in  the  mean  time  the  prison- 
I  ers  were  bailed,  but  we  hear  no  more  of  the 
!  case.      Again,  in   Freeman's  case  (Ibid.,  579> 
both  the  objections  which  have  been  stated 
i  were  made,  and  the  king's  counsel  seemed  to 
i  have  abandoned  it,  and  elected  to  proceed  by 
'  indictment  and  information. 

In  Parke's    case  (1  Lev.,    230)  the  commit- 
tment was    "till  further  order"  simply.     The 
!  court  held  the  return  good  in  that  point  ;  but 
they  agreed  that  a  commitment  until  further 
order  of  the  person  committing  was  not  good  ; 
but  until  further  order  generally  is  all  one  as 
by  further  order  of  law.     This  objection,  in- 
deed, seems  to  have  been  overruled  in  Holt  v. 
Dighton's  case  (1   Roll.  Rep.,  415;  3Bulstr., 
i  48,  54).     These  men  had  been  committed  by 
I  the  High  Commission  Court,  and  liberated  once 
|  before  on  habeas  corpus,  with  direction  to  repair 
i  to  the  High  Commission  Court,  and  makesub- 
!  mission.     They  went,  accordingly,  but  refused 
i  to  answer  whether  they  were  willing  to  take  the 
!  sacrament  kneeling,  for  which  they  werecom- 
:  mitted  till  the  further  order  of  the  court.     On. 
a  second  habeas  corpus,  the  court,  probably, 
tired  of  them,  not  willing  to  embroil  itself  with, 
|  the  High  Commission  Court,  and  wishing  to 
i  get  rid  of  such  incorrible  schismatics,  refused 
to  bail  or  discharge,  though  this  objection  was 
made.     Different  reasons  are  assigned  in  Rolle 
and  Bulstrode,  but  neither  of  them  apply  to 
i  this  case.     In  Rolle  the  judges  say  :     "  The 
High  Commission  Courts  have  jurisdiction  of 
heresies  and  schisms,    and,    therefore,    good 
jurisdiction,  and  we  do  not  know  whether  this- 
be  not  their  customary  mode  of  proceeding. " 
In  Bulstrode,  ^h.  J.  Coke  justifies  it,  because 
he  says  :     "  Many  times  the  parties  are  com- 
mitted donee  the  business  discu&trusfuerit." 

*As  to  the  first  reason,  this  court  [*33ft 
'  does  know,  and  in  this  case,  in  this  country,  is- 
bound  not  only  to  know  the  customary  mode 
>  of  proceeding  in  chancery,  but   to  examine 
whether  it  be  comformable  to  the  settled  rules 
established  for  securing  personal  liberty.  The 
argument  also  implies  that  such  a  commitment 
would  not  be  good  according  to  the  rules  of 
law  with  which  the  judges  were  acquainted. 
The  second  reason  (that  it  was  a  commitment, 
until  the  business  should  be  discussed),  how- 
ever bad,  is  inapplicable  to  the  present  case, 
where  the  business  has  been  discussed,  and  the 
imprisonment  is  a  punishment.      Indeed,    in, 
•  most  of  the  cases  to   be"  found,  the  commit- 
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ment  was  on  mesne  process,  but  if  it  be  bad 
on  meme  process,  a  fortiori,  it  must  be  bad 
in  execution.  Allowing  a  court  to  commit 
until  the  further  order  of  the  court  would 
give  it  the  power  of  doing  indirectly  what  it 
could  not  do  directly.  Such  a  sentence,  or 
order,  is  indefinite  and  arbitrary. 

Such  sentences  are,  however,  not  without 
precedent.  Most  of  the  books  of  chancery 
practice  mention  the  power  of  committing  for 
contempt,  during  pleasure,  which  is  tanta- 
mount to  a  commitment,  until  the  further 
order  of  the  court ;  and  they  all  refer  to  the 
Practical  Register  (Wyatt's  Prac.  Reg.,  184) 
as  their  authority.  "  For  any  direct  and  posi- 
tive contempt,  a  party  may  not  only  be  taken 
into  custody,  but  committed  to  the  Fleet,  dur- 
ing the  pleasure  of  the  court."  The  author 
speaks  of  direct  and  positive  contempts,  such 
as  the  present  case  is  not ;  but  in  support  of 
his  position,  he,  in  his  turn,  cites  West's 
Symbolography,  under  the  title  of  Proceed- 
ings in  Chancery,  sec.  32.  (West's  Symb. ,  2d 
part,  185  b.)  The  passage  in  West  is  this: 
"  The  proceeding  in  this  court  is  by  the  said 
writs,  and  by  orders,  injunctions  and  decrees, 
which  if  the  defendant  resist,  his  punishment 
for  this  resistance,  and  for  his  contempt  in  not 
appearing,  is  imprisonment  in  the  prison  of  the 
Fleet  as  is  said,  during  the  Lord  Chancellor  or 
the  Lord  Keeper  their  pleasure,  or  until  he  will 
336*]  obey  and  perform  the  order  and  *de- 
cree  of  the  same  court."  Thus  speaking  only 
of  the  direct  contempts  against  process,  and 
at  the  same  time,  expressing  a  doubt  as  to  the 
imprisonment  during  pleasure  ;  but,  at  any 
rate,  coupling  it  with  a  limitation  that  would 
always  enable  a  party,  by  his  own  act,  to  put 
an  end  to  his  imprisonment.  West,  for  his 
authority,  cites  the  Year  Books  (37  Hen.  VI., 
13,  14,  and  39  Hen.  VI.,  26),  but  on  recur- 
ring to  them,  there  is  not  a  word  to  be  found 
of  imprisonment  during  pleasure,  but  only 
until  the  defendant  shall  do  certain  acts.  In 
37  Hen.  VI.,  ch.  14,  it  is  laid  down  by  Prisot, 
Oh.  J.,  their  power  is  to  make  the  party  deliver 
up  an  obligation,  &c.,  and  nothing  more, 
except  commit  him  to  prison  till  he  does  it ; 
and  that  is  all  the  court  can  do  ;  if  the  party 
will  lie  in  prison,  rather  than  give  up  the  obli- 
gation, the  other  is  without  remedy. 

The  Court  of  Chancery,  therefore,  does  not 
appear  to  have  any  peculiar  power  of  com- 
mitting during  pleasure,  or  till  its  further 
order  ;  but  it  may  be  said  that  the  common 
law  courts  claim  this  power  in  the  case  of  con- 
tempts. They  do  so  ;  and  this  case  must  de- 
cide their  powers,  as  well  as  that  of  the  Court 
of  Chancery  ;  but  if  the  opinion  of  Black- 
stone  (4  Bl.  Com.,  286)  be  correct,  the  mode  of 
proceeding  by  attachment  seems  to  have  been 
derived  to  the  courts  of  K.  B.  and  C.  P., 
through  the  medium  of  the  Court  of  Equity, 
and  it  is  important  to  inquire  on  what 
foundation  it  stood  in  that  court.  Indeed,  the 
most  learned  lawyers  have  been  embarrassed 
to  give  any  color  of  law  to  such  a  power  in 
the  Courts  of  common  law.  Chief  Baron  Gil- 
bert (Gilb.  Hist.  Com.  Pleas,  25)  derives  the 
origin  of  commitment  for  contempt  from  the 
Statute  of  Westminister  2,  ch.  39,  which  en- 
ables a  sheriff,  when  the  king's  writs  are 
resisted,  to  take  the  posse  comitatus,  and  to 
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chastise  the  offenders  by  imprisonment,  from 
which  they  should  not*  be  delivered,  without 
the  special  command  of  the  king  :  and  he  s;i yv 
that  since  the  sheriff  had  that  power,  the 
judges  who  awarded  such  process  must  have 
the  same  authority  to  vindicate  it.  If  that  be 
the  *foundation  of  such  authority,  it  [*337 
can  only  extend,  even  in  England,  to  contempt 
of  process,  as  the  Practical  Register  lays  it 
down  ;  and  it  cannot  at  all  extend  to  this 
country,  where  sheriffs  never  had  any  such 
power.  Blackstone  (4  Bl.  Com.,  286)  thinks 
the  process  of  attachment,  or  power  of  summary 
punishment,  must  necessarily  be  as  old  as  tin- 
courts  of  justice,  and  inseparable,  by  necessity, 
from  them.  As  far  as  that  necessity  extends, 
I  admit  the  doctrine;  but  no  necessity  requires 
imprisonment  during  pleasure.  If  the  offense 
be  complete,  its  degree  of  enormity  can  be  as- 
certained, and  there  can  be  no  reason  whv  its 
punishment  should  not  also  be  ascertained.  If 
the  contempt  consists  in  refusing  to  carry  into 
execution  what  is  required,  the  commitment 
may  be  till  the  party  perform  it.  I  am  inclined 
to  think,  however,  that  the  claim  of  imprison- 
ing during  pleasure  is  derived  from  a  source 
perfectly  inapplicable  to  our  form  of  govern- 
ment, the  royal  prerogative,  that  is,  when  it 
was,  in  early  ages,  paramount  to  the  liberties 
of  the  people,  and  from  the  supposed  presence 
of  the  king  in  his  courts;  the  illegality  of  the 
claim  has  remained  unexplored,  because  the 
power  has  not  been  abused.  I  am  confirmed 
in  this  opinion  from  the  commitment  by  the 
House  of  Lords,  in  the  Earl  of  Shaftsbury '» 
case  (1  Mod.,  144),  which  was  during  His 
Majesty's  pleasure,  and  the  pleasure  of  the 
House." 

[KENT,  Ch.  J.  But  is  not  every  commitment 
at  pleasure,  or  without  limitation,  always  un- 
stood  to  be  until  submission,  and  is  it  not  in 
the  power  of  the  party  to  put  an  end  to  his 
imprisonment  by  submission?] 

The  power  of  arbitrary  imprisonment  is 
against  the  genius  of  our  government,  and  the 
principled  of  civil  liberty.  There  is  no  princi- 
ple to  support  such  a  sentence,  except  necessi- 
ty, and  I  have  shown  there  can  be  no  such 
necessity,  for  every  possible  end  of  justice, 
vindicatory  *and  coercive,  may  be  [*33H 
attained  without  it,  and  every  case  of  contempt 
provided  for.  There  is  nothing  in  the  nature 
of  an  attachment  to  warrant  such  a  vague  and 
uncertain  punishment.  Blackstone  (4  Bl. 
Com.,  283)  justly  classes  them  with  summary 
convictions  ;  but  in  what  respects  do  summary 
convictions  differ  from  more  regular  proceecf- 
ings  ?  In  the  process  and  the  proofs.  Their 
being  summary  renders  them  peculiarly  ser- 
viceable, as  ancillary  to  the  courts ;  but  the 
proceedings  being  furnished,  and  the  convic- 
tion once  had,  there  is  nothing  in  the  nature  of 
summary  convictions  to  authorize  a  more  in- 
formal or  arbitrary,  and,  eventually,  a  severe 
and  more  oppressive  sentence  than  could  be 
pronounced  in  the  more  regular  and  estimable 
course  of  proceeding. 

In  the  present  case,  if  for  the  same  offense, 
after  an  indictment  by  a  grand  jury,  and  a  trial 
by  a  petit  jury,  the  prisoner  had  been  found 
guilty,  and  the  same  sentence  pronounced  upon 
him,  he  might  bring  a  writ  of  error  to  set 
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it  aside.  Why  should  he  then  be  without  any 
remedy  against  the  same  sentence,  following 
on  proceedings  which  the  law  and  the  com- 
munity regard  with  more  suspicion  ?  And  is 
it  in  the  power  of  any  court,  at  its  option,  for 
nn  indictable  offense,  to  deprive  the  accused, 
without  his  consent  and  against  his  interest,  of 
nil  those  valuable  privileges,  the  protection  of 
a  grand  and  petit  jury,  compulsory  process 
for  witnesses  to  testify  in  his  favor,  a  certain 
and  ascertained  punishment,  and  the  benefit 
of  a  court  of  error,  or  of  any  other  mode  of 
being  relieved  from  a  judgment  which  no 
court  could  bylaw  be  authorized  to  pronounce 
on  the  offense,  if  it  had  been  made  the  sub- 
ject of  the  indictment  ? 

Cur.  ad  vult. 

The  court  taking  time  to  advise,  the  prisoner 
was  bailed  to  appear  at  the  next  term.  At  the 
last  May  Term,  at  the  desire  of  his  counsel, 
the  court  deferred  giving  their  opinion,  until 
at  the  present  term,  when  the  prisoner  was 
further  recognized  to  appear. 


*YATKS,  J.  It  is  undoubtedly  essential 
to  the  due  administration  of  justice,  that  all 
courts  should  have  power  sufficient  to  enforce 
obedience  to  their  own  orders  ;  hence  the 
necessity  of  authorizing  them  to  punish  con- 
tempts, a  power  resulting  from  the  first  princi- 
ples of  judicial  establishments,  in  the  constitu- 
tional exercise  of  which  they  ought  to  be  pro- 
tected. 

How  far  this  power  has  been  constitutionally 
exercised  by  the  Court  of  Chancery  in  the  case 
now  before  us,  is  the  subject  in  the  present  in- 
quiry. 

I  shall  not  enter  into  a  minute  discussion  as 
'to  the  legality  of  the  imprisonment  of  Mr. 
Yates,  under  the  provisions  contained  in  the 
fifth  section  of  the  Act,  entitled  "An  Act  to 
Prevent  Unjust  Imprisonment  by  Securing  the 
Benefit  of  the  Writ  of  Habeas  Corpus"  on  the 
last  order  of  the  Court  of  Chancery,  after  a 
regular  discharge  by  a  judge.  But  the  exer- 
cise of  this  power,  I  think,  is  not  warranted  by 
the  exceptions  stated  it  that  statute,'  whereby 
the  right  of  again  imprisoning  for  the  same 
offense  is  expressly  prohibited,  "  unless  by 
the  legal  order  or  process  of  the  court  wherein 
he  is  bound  by  recognizance  to  appear,  or 
other  court  having  jurisdiction  of  the  cause  ;" 
clearly  meaning  sucli  court  wherein  the  prison- 
er may  have  been  subsequently  indicted  or 
charged  with  a  criminal  offense.  The  act, 
consequently,  cannot  apply  to  the  Court  of 
Chancery  which  has  no  cognizance  of  such 
matters,  more  especially  in  this  instance,  where 
its  own  acts  were  implicated,  and  had  been 
passed  upon  by  a  judge  acting  (in  my  view  of 
the  subject)  under  the  express  directions  of  a 
positive  statute,  but  as  this  last  order  express- 
ly refers  to  the  first  commitment,  I  shall,  for 
flic  purpose  of  a  more  satisfactory  investiga- 
tion, proceed  to  examine  into  the  validity  of 
the  original  attachment,  appearing  on  the  face 
of  the  return  now  before  us. 

In  the-  attachment,  it  is  stated  that  upon 
reading  the  affidavits  of  Samuel  Bacon,  Peter 
340*]  VV.  Yates,  and  Richard  *S.  Treat,  and 
upon  fully  considering  the  subject  matter 
thereof,  it  satisfactorily  appeared  to  the  Court 
of  Chancery  that  John  V.  N.  Yates,  during 
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the  time  he  was  a  master  of  the  said  court,  had 
filed  a  bill  of  complaint  with  Richard  S.  Treat, 
Ksq.,  one  of  the  clerks  of  the  said  court,  in 
behalf  of  Samuel  Bacon,  as  complainant, 
against  II.  Garretse  and  C.  Morris,  defend- 
ants, and  thereto  subscribed  the  nameof  I'HIT 
W.  Yates,  one  of  the  solicitors  of  the  said 
court,  as  solicitor,  without  the  knowledge  or 
consent  of  the  said  Peter  W.  Yates,  contrary 
to  the  statute  in  that  case  made  and  provided, 
in  willful  violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  said  court  ;  it 
was  therefore  ordered,  by  the  said  court,  that 
the  said  John  V.  N.  Yates  be  committed  for 
his  said  malpractice  and  contempt,  to  the 
common  jail  of  the  City  and  County  of 
Albany,  &c. 

Having  thus  the  return  before  us,  the  first 
inquiry  will  be  as  to  the  nature  of  the  offense 
of  which  Mr.  Yates  was  convicted  ;  this  can 
be  ascertained  only  from  the  specification  in 
the  attachment. 

I  am  inclined  to  think,  if  it  had  been  gene- 
rally for  a  contempt,  no  other  court  could 
legally  interfere,  although  authorities  have 
been  ~  adduced  in  support  of  a  contrary 
doctrine. 

In  the  present  case,  the  Court  of  Chancery 
has  stated  the  conviction  to  be  for  a  breach  of 
an  existing  statute,  and,  consequently,  for  an 
indictable  offense.  After  particularly  men- 
tioning the  nature  of  this  offense,  the  words 
in  the  commitment  are,  contrary  to  the  statute 
in  that  case  made  and  provided,  in  willful 
violation  of  his  duty  as  master,  and  in  con- 
tempt of  the  authority  of  the  court ;  those 
allegations  clearly  indicate  a  violation  of  the 
statute  only,  the  words  "  in  contempt  of  the 
authority  of  the  court  "  not  entering  into  or 
composing  the  essence  of  the  offense,  but 
being  merely  words  of  aggravation  ;  according 
to  the  most  consistent  interpretation  I  can 
give  to  the  attachment,  *which.  if  [*341 
correct,  the  result  must  be  that  the  Court  of 
Chancery  have  undertaken  to  punish  for  a 
crime  an  offense  against  the  statute,  and,  con- 
sequently, not  within  its  jurisdiction.  The 
proceedings  against  Mr.  Yates,  therefore, 
must  be  void,  being  coram  nan  judift,  and  his 
discharge  by  the  judge,  when  brought  before 
him  on  the  'habcan  corpu»,  was  proper. 

This  is  not  the  case  of  a  court  of  a  co-ordinate 
jurisdiction  reviewing  the  act  of  its  fellow, 
nor  of  an  inferior  controlling  the  acts  of  a 
superior  jurisdiction.  All  courts,  as  I  before 
stated,  have  a  right  to  punish  for  contempts, 
but  all  courts  have  not  a  right  to  punish  for 
crimes  ;  the  Court  of  Chancery  is  of  this  last 
description  ;  the  process  in  this  case  was  not 
within  its  jurisdiction,  but  went  to  punish  for 
a  violation  of  a  statute  ;  and  this  is  within  the 
admission  of  JA.  Ck.  J.  De  Grey,  who  explic- 
itly declares,  in  the  case  of  The  Lord  Mayor 
of  Tjondon,  "  that  if  the  chancery  commits  for 
crimes,  it  is  a  different  thing  from  a  commit- 
ment for  contempt." 

But  admitting  that,  by  the  specification  in 
the  attachment,  the  Court  of  Chancery 
intended  to  include  the  infraction  of  the 
statute,  and  the  contempt,  it  then  follows  that 
both  offenses  have  entered  into  the  measure  of 
the  punishment  inflicted,  and  that  Mr.  Yates 
stands  committed  for  the  malpractice,  in  will- 
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fully  violating  his  duty  as  master,  contrary  to 
the  .statute,  on  this  summary  conviction, 
without  the  benefit  of  a  constitutional  trial  to 
test  the  verity  of  the  charge  ;  and  also  for  the 
contempt ;  the  indictable  offense  for  an 
infraction  of  the  statute  being  without,  and 
the  contempt  within,  the  power  of  the  court 
— a  manifest  inconsistency,  yet  the  only 
•explanation  to  be  given  to  the  specification  in 
the  attachment,  different  from  the  first  con- 
struction which  I  have  made. 

It  may  be  said  that  this  court  will  not  j 
presume  that  the  Court  of  Chancery  contem-  j 
342*]  plated  the  exercise  of  an  illegal  *or  j 
usurped  authority,  and  that,  therefore,  the  j 
specification  of  the  crime  as  against  the  statute 
ought  not  to  be  taken  into  view,  but  should 
be  rejected  as  surplusage  ;  and  that  we  ought 
to  consider  ourselves  bound,  from  the  high 
respectability  of  that  court,  to  intend  the 
punishment  to  be  for  the  contempt  only,  and 
thus  reconcile  and  determine  the  question  of 
jurisdiction.  To  this  I  can  never  assent.  In 
A  question  like  the  present,  involving  princi- 
ples so  highly  interesting  to  the  community, 
no  other  construction  or  interpretation,  in  my 
opinion,  is  admissible,  than  such  an  one  as  the 
entire  specification  of  the  offense  in  the  attach- 
ment will  warrant.  A  different  doctrine, 
according  to  my  view  of  the  subject,  might 
expose  a  citizen  to  be  punished  twice  for  the 
same  offense,  and  in  its  consequences,  in  other 
respects,  endanger  the  most  important  consti- 
tutional privileges.  The  prisoner  ought, 
therefore,  to  be  discharged. 

SPENCER,  J.  The  consideration  of  this  case 
involves  questions  of  the  utmost  delicacy  and 
importance.  On  the  one  hand  are  presented 
the  conflicting  opinions  of  the  Chancellor  and 
a  judge  of  this  court ;  on  the  other,  the  per- 
sonal rights  of  a  citizen  of  the  State,  holding 
important  and  honorable  offices  under  it.  My 
situation  renders  the  task  of  examining  and 
pronouncing  upon  the  question  extremely 
irksome  and  unpleasant  ;  but  I  have  no 
choice  ;  my  station  imposes  the  duty  on  me, 
and  I  will  not  shrink  from  its  performance. 
It  will  be  readily  admitted  that  in  reviewing  a 
question  which  has  been  passed  upon  by  one 
of  the  highest  judicial  characters  in  the  State, 
a  question,  too,  involving  a  right  to  exercise  a 
jurisdiction  claimed  by  that  character,  there 
ought  to  be  a  liberal  courtesy  ;  it  should  not, 
however,  be  indulged  so  far  as  to  lead  to  a 
surrender  of  the  prerogatives  of  another  judi- 
cial department,  nor  to  the  demolition  of 
personal  liberty.  With  these  impressions,  I 
343*]  enter,  reluctantly,  *on  the  questions 
now  before  the  court.  It  is  not,  however,  my 
purpose  to  examine  the  various  points  which 
have  been  raised  ;  I  shall  consider  only  two  of 
them. 

1st.  Whether  the  commitment  of  Mr.  Yates, 
after  he  had  been  discharged  upon  habeas 
corpus,  for  the  same  cause,  was  a  legal  act, 
and, 

2d.  Whether  he  was  originally  committed 
for  matter  whereof  the  Court  of  Chancery 
had  cognizance  ;  and  if  so,  whether  that 
commitment  was  legal. 

1.  The  statute  "  to  prevent  unjust  imprison- 
ment, by  securing  the  benefit  of  the  writ  of 
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corpus,"  requires  of  the  judges  of  this 
court,  in  vacation,  to  allow  the  writ  of  habeas 
corpus  to  all  persons  in  custody  of  a  sheriff, 
jailer  or  other  person,  "other  than  persons 
convict,  or  in  execution  by  legal  process,  or 
committed  for  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant  of  commit- 
ment ;"  and  it  also  requires  of  the  judge  to 
"  discharge  the  prisoner  on  taking  his  recog- 
nizance with  sureties,  for  his  appearance  at 
the  next  court  where  the  offense  is  properly 
cognizable,"  &c.,  "unless  it  shall  appear  to 
such  judge,  that  such  prisoner  is  detained 
upon  a  legal  process,  out  of  some  court  having 
jurisdiction  of  criminal  matters,  or  by  some 
warrant  under  the  hand  and  seal  of  a  judge, 
or  justice,  for  some  matter  or  offense  for 
which,  by  law,  the- prisoner  is  not  bailable." 
It  cannot  be  controverted  that  a  judge  of  this 
court,  in  vacation,  is,  by  virtue  of  this  statute, 
clothed  with  all  the  power,  in  granting  the 
writ  and  discharging  from  imprisonment, 
which  the  Supreme  Court  itself  can  exercise 
in  term  time.  In  the  cases  excepted  from  the 
cognizance  of  a  single  judge,  and  where  the 
offense  is  not  bailable,  the  court  itself  would 
not  discharge,  unless  in  the  single  case  of 
extreme  illness  of  the  prisoner,  and  where  an 
enlargement  was  necessary  to  preserve  his 
life.  This  appears  to  me  so  self-evident  a 
proposition  as  to  stand  in  no  need  of  argu- 
ments to  enforce  it. 

*It  being,  then,  the  duty  of  a  judge  [*344 
of  this  court,  in  vacation,  to  grant  the  writ  to 
all  persons  in  custody,  excepting  to  such  as 
are  convict,  or  in  execution  by  legal  process, 
who  is  to  decide  whether  the  person  applying 
for  the  writ  comes  within  the  exception  ? 
Undeniably  the  judge  ;  for  as  he  is  to  grant 
the  writ  to  all  others  in  custody,  should  any 
person  applying  for  the  allowance  of  a  hdljeii* 
corpus,  be  illegally  convict,  or  in  execution  by 
illegal  process,  such  person  cannot  be  denied 
the  benefits  secured  by  the  statute. 

If  cases  were  necessary  to  support  a  proposi- 
tion deemed  so  clear,  that  of  The  King  v.  Crdl- 
yer  &  (Japan  (Sayer,  44,  26  Geo.  II.)  will  be 
found  in  point.  The  defendants  were  con- 
victed at  a  quarter  sessions,  upon  an  indict- 
ment for  assaulting  one  Smith,  and  by  the 
order  of  the  court  they  were  committed  to 
prison,  for  the  space  of  one  month  next 
ensuing,  and  to  ask  pardon,  on  their  knees,  of 
Smith,  and  to  cause  an  account  of  the  sentence 
to  be  printed  in  the  Daily  Advertiser,  and  not 
to  be  discharged  until  they  had  undergone 
such  imprisonment,  asked  such  pardon,  and 
caused  such  account  to  be  published,  and, 
when  discharged,  to  pay  certain  fees,  The 
defendants  were  brought 'up,  by  habeas  corpus, 
before  the  Court  of  King's  Bench,  and  when 
the  above  facts  appeared  on  the  return  to  the 
writ,  the  defendants  were  discharged.  The 
court  said  that  every  part  of  this  judgment 
was  illegal  except  the  imprisonment,  and  it 
would  be  very  hard  that  the  defendants  should 
continue  in  prison  under  the  illegal  parts  of 
the  judgment,  until  they  could  obtain  a 
reversal  of  those  parts  upon  a  writ  of  error. 
It  is  to  be  remarked  that  in  the  case  cited  no 
pretense  was  made  that  the  Court  of  Quarter 
Sessions  had  no  jurisdiction  ;  the  only  ground 
on  which  the  Court  of  King's  Bench  inter- 
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posed,  was,  that  the  conviction  itself  was 
illegal. 

It,  then,  a  single  judge  of  thin  court,  in 
vacation,  possesses  the  same  power  which  the 
iJ4£»*]  court  in  term  possesses,  *herc  is  a 
direct  precedent  for  saying  that  a  single  judge, 
in  vacation,  has  a  right  to  judge  of  the  legality 
of  a  conviction,  and  if  he  does  adjudge  it 
illegal,  to  discharge  the  person  suffering 'im- 
prisonment under  it. 

Mr.  Yates  having  been  commited  by  a  pro- 
cess issuing  from  the  Court  of  Chancery, 
wherein  was  set  forth  the  offenses  of  which  he 
hud  been  convicted,  was  discharged  by  me,  on 
a  liabeas  corpus,  on  the  19th  of  August  last,  in 
which  discharge  I  judicially  pronounced  the 
conviction,  and  imprisonment  under  it,  to  be 
illegal.  The  Court  of  Chancery  again  im- 
prisoned him  for  the  first  offense,  adjudging 
my  discharge  illegal,  null  and  inoperative.  He 
was  a  second  time  discharged  by  me,  on  the 
ground  of  the  illegality  of  the  first  conviction, 
and  on  the  further  ground  that  he  could  not 
be  re-imprisoned  for  the  same  cause,  and  he  is 
now  a  third  time  imprisoned  for  the  same 
matter.  The  inquiry  naturally  occurs,  whence 
the  Court  of  Chancery  acquired  a  jurisdiction 
to  take  cognizance  of  the  legality  of  my  ad- 
judication upon  Mr.  Yates'  conviction  by  that 
court.  I  think  I  have  shown  that  I  had  cogni- 
zance of  the  legality  of  the  conviction  by  the 
Court  of  Chancery ;  and,  at  present,  it  is 
utterly  immaterial  whether  my  adjudication 
was  erroneous  or  not.  I  had  a  right  to  make 
that  adjudication  by  virtue  of  the  Habeas 
Corpus  Act.  I  am  unacquainted  with  any 
law,  or  decision,  which  gives  to  the  Court  of 
Chancery  a  power  to  supervise  the  judgments 
of  this  court,  or  of  one  of  its  judges,  in  a  case 
where  a  judge  has  a  power  co-extensive  with 
that  of  the  court,  and  to  set  aside  such  judg- 
ment as  illegal,  null  and  inoperative.  It  is 
true  the  Court  of  Chancery  can  relieve  after  a 
judgment  at  law,  but  such  relief  can  be  for 
some  matter  only,  extrinsic  the  judgment ;  it 
cannot  reverse  the  judgment,  but  in  all  re- 
spects must  consider  it  right,  but  for  the  ex- 
trinsic facts  of  which  it  presumes  the  court 
did  not  take  cognizance.  In  my  view  of  the 
subject,  the  power  of  the  Court  of  Chancery 
34<>*]  was  spent,  *so  far  forth  as  respects  the 
infliction  of  any  further  punishment  on  Mr. 
Yates  for  the  offense  of  which  he  had  been 
convicted  ;  it  could  interpose  only  by  mitigat- 
ing the  punishment  of  imprisonment,  which  it 
had  adjudged  should  continue  till  the  further 
order  of  the  court. 

It  seems  to  me  a  prostration  of  all  principle, 
and  a  perfect  anomaly  in  the  law,  that  a  sub- 
ject upon  the  legality  of  which  the  Legislature 
has  authorized  a  judge  of  this  court,  in  vaca- 
tion, to  adjudge  and  determine,  and  on  which, 
in  the  exercise  of  this  plenary  power,  he  does 
adjudge  and  determine,  that  this  judgment 
shall  be  liable  to  a  review,  and  to  be  set  aside, 
in  a  summary  manner,  as  illegal,  null  and  in- 
operative, by  any  other  forum  whatever.  The 
Legislature  have  conferred  no  power  on  any 
other  court  to  reverse  such  decision,  and  the 
only  mode  in  which,  in  other  cases,  judgments 
can  be  reversed,  is  by  regular  process  in  some 
superior  court  designated  by  law. 

This  case  presents  still  greater  incongruity ; 
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the  same  court  whose  conviction  had  been  ad- 
judged illegal,  and  after  the  matter  had  be- 
come ra»  judicata,  undertakes,  of  its  own  ac- 
cord, and  in  a  very  concise  manner,  to  reverse 
the  judgment  thus  judicially  pronounced,  and 
to  re-instate  its  own  conviction.  I  cannot 
bring  myself  to  believe  that  the  Habeas  Corpa* 
Act,  which,  at  the  epoch  of  its  introduction 
into  England,  and  ever  since,  has  been  revered 
as  the  bulwark  of  the  Constitution,  the  Magna 
Charta  of  personal  rights,  and  which  has  been 
successfully  exerted  against  commitments, 
even  by  the  king  in  council,  is  liable  to  the 
construction  which  has  been  put  upon  it  ;  a 
construction  which  would  defeat  and  mow 
down  those  very  rights,  and  that  freedom 
from  illegal  personal  restraints,  which  it  was. 
introduced  to  uphold  and  protect. 

I,  therefore,  deny  to  the  Court  of  Chancery, 
or  any  other  court,  the  right  to  re-imprison*  a 
person  convicted,  when  the  conviction  has 
subsequently  been  declared  illegal,  and  the 
party  imprisoned  has  been  set  at  large  on 
* habeas  corpus.  Arguments  may  be  [*347 
urged  from  the  possible  abuse  of  this  power, 
and  from  the  exercise  of  it  by  a  single  judge, 
against  carrying  the  principles  I  have  ad- 
vanced so  far  ;  but  it  ought  not  to  be  forgotten 
that  any  other  power,  and  that  all  delegated 
authority,  is  liable  to  be  abused  ;  but  this  is  no 
reason  against  conferring  it,  nor  against  its 
exercise  ;  those  who  are  guilty  of  abuses  are 
amenable  to  their  superiors. 

I  have  hitherto  proceeded  on  principles 
drawn  from  analogy  between  this  and  other 
cases  of  judicial  decisions,  and,  I  trust,  have 
shown  that  the  mode  adopted  by  the  Court 
of  Chancery,  in  setting  aside  my  decision, 
is  altogether  novel  and  incongruous,  destitute 
of  precedent,  and  dangerous,  in  the  extreme, 
to  the  liberties  of  the  citizens.  I  shall  now 
proceed  to  show  that  the  power  exercised  by 
the  Court  of  Chancery  is  expressly  forbidden 
by  statute. 

The  5th  section  of  the  Habeas  Corpus  Act 
declares  "that  no  person  who  shall  be  set  at 
large  upon  any  habeas  corpus,  shall  be  again 
imprisoned  for  the  same  offense,  unless  by  the 
legal  order  or  process  of  the  court  wherein  he 
is  bound  by  recognizance  to  appear,  or  other 
court  having  jurisdiction  of  the  cause."  Tc- 
arrive  at  a  true  construction  of  this  section,  it 
must  be  noticed  that,  by  the  third  section  of 
the  act,  the  judge,  in  discharging  a  prisoner, 
is  required  to  take  a  recognizance  for  his  ap- 
pearance at  the  next  court,  where  the  offense 
is  properly  cognizable,  which  court,  by  the 
terms  of  the  5th  section,  may,  by  legal  process 
or  order,  again  imprison  him  for  the  same  of- 
fense ;  and  upon  this  obvious  principle,  that 
inasmuch  as  the  prisoner,  who  was  charged 
with  an  offense,  had  been  enlarged,  during 
the  vacation  of  the  court,  when  it  came  to  sit, 
it  was  deemed  fit  to  vest  a  discretion  in  the 
court,  to  recommit  for  the  same  offense,  in 
order  that  the  prisoner  might  be  forthcoming 
to  abide  a  trial.  Such  power  was  considered 
necessary  to  attain  the  ends  of  criminal  justice  ; 
and  it  can  be  exercised  *only  in  the  [*348 
manner  and  for  the  purpose  already  men- 
tioned. The  Court  of  Chancery,  I  must  pre- 
sume, has  considered  the  words  "or  other 
court  having  jurisdiction  of  the  cause."  as  ap- 
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plicable  to  itself  ;  and  that,  having  had  juris- 
diction of  Mr.  Yates'  cause,  it  could  re-im- 
prison him,  notwithstanding  his  discharge 
upon  habeas  corpus.  I  cannot  assent  to  the 
soundness  of  this  construction  ;  and  if  it  be 
adopted,  it  appears  to  me  that  the  Habeas 
Corpus  Act  becomes  almost,  if  not  altogether, 
a  dead  letter.  What,  upon  the  principles  as- 
sumed, would  prevent  a  justice  of  the  peace, 
who  had  committed  a  person  for  trial,  from 
re-imprisoning  him  ?  He  has  jurisdiction  of 
the  cause  for  the  purpose  of  imprisoning  ;  his 
power  was  no  more  spent  by  committing,  than 
that  of  the  Court  of  Chancery  in  the  present 
case,  by  its  conviction  and  subsequent  com- 
mitment in  execution.  The  justice  had  juris- 
diction, and  so  had  the  Court  of  Chancery  ;  in 
the  one  case  it  was  exhausted  and  gone  by  the 
commitment  to  stand  trial,  and  in  the  other, 
by  the  conviction  and  commitment  in  execu- 
tion. 

The  terms  ''or  other  court  having  jurisdic- 
tion of  the  cause,"  must  be  referred  to  the 
preceding  member  of  the  section,  which,  as  I 
have  before  stated,  relates  to  persons  whom 
the  judge,  on  enlarging  upon  habeas  corpus, 
had  bound  by  recognizance,  to  appear  at  the 
next  court,  where  the  offense  is  properly  cog- 
nizable ;  and  then  that  court,  at  which  he  was 
bound  to  appear,  or  other  court  having  juris- 
diction of  the  cause,  for  which  he  was  bound 
to  appear,  may  imprison  for  the  offense,  upon 
the  charge  on  which  he  had  been  set  at  large 
on  habeas  corpus.  By  adverting  to  our  criminal 
system,  the  explication  of  this  provision  will 
appear  very  plainly.  In  every  county  of  the 
State,  there  are  two  courts  of  criminal  jurisdic- 
tion ;  a  court  of  oyer  and  terminer  and  jail 
delivery,  and  a  court  of  general  sessions  of  the 
peace ;  the  former  has  jurisdiction  of  of- 
fenses, committed  within  the  county  for 
349*]  *\vhich  it  is  held,  of  whatever  degree  ; 
the  latter,  of  all  offenses,  other  than  those  af- 
fecting life,  or  imprisonment  in  the  State 
Prison  for  life.  The  judge,  in  taking  a  recog- 
nizance, when  he  discharges  on  habeas  corpus, 
is  at  liberty  to  bind  the  prisoner  to  appear  at 
the  one  or  the  other  of  these  courts,  as  he  sees 
fit,  having  regard  to  the  periods  when  they  are 
to  sit,  and  their  right  to  take  cognizance  of  the 
offense.  If  the  prisoner  is  bound  to  appear  at 
a  court  of  general  sessions,  and  it  happens 
that  a  court  of  pyer  and  terminer  is  held  in 
that  county,  prior  to  the  time  when  the 
prisoner  has  been  bound  to  appear,  and  it 
should  also  happen,  that  an  indictment  is  pre- 
sented to  such  court  of  oyer  and  terminer, 
against  the  person  thus  enlarged,  then  that 
court  would  gain  jurisdiction  of  the  cause,  for 
which  the  prisoner  was  bound  by  recognizance 
to  appear,  and  it  might,  having  thus  acquired 
jurisdiction,  by  legal  processor  order,  commit 
the  individual. 

This  appears  to  me  the  only  natural  expo- 
sition of  the  power  given  by  the  Legislature, 
to  commit  persons  once  delivered  on  habeas 
corpus,  for  the  same  cause.  But  for  what  pur- 
pose did  the  Court  of  Chancery  regain  juris- 
diction of  Mr.  Yates'  cause,  if  it  be  not  a  per- 
version of  terms,  to  call  it  a  cause?  Certainly, 
not  for  the  purpose  of  investigating  the  guilt 
or  innocence  of  the  party,  but  merely  to  re- 
verse a  decision  judicially  interposed,  under 
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the  notion  that  it  had  higher  powers  than 
those  conferred  by  the  Legislature  on  a  judge 
of  this  court.  To  support  a  construction, 
which  appears  to  me  to  be  so  monstrous,  the 
words  "or  other  court  having  jurisdiction  of 
the  cause"  are  to  be  insulated,  without  having 
reference  to  the  subject  just  before  presented, 
of  a  person  bound  by  recognizance,  which 
words  evidently  point  to  a  person  whose 
guilt  had  not  been  ascertained,  and  who  was 
yet  to  stand  trial  for  the  offense  imputed  to 
him.  In  the  present  case,  the  offense  had  been 
examined,  and  *conviction  had  taken  [*35O 
place,  which  must  be  considered  illegal,  be- 
cause it  had  been  so  adjudged,  unless,  indeed, 
the  committing  court  had  a  right  to  reverse  it. 

The  Legislature  have  not  only  forbidden  the 
re-imprisoning  a  person,  set  at  large  upon  ha- 
beas corpus,  for  the  same  offense,  with  the  ex- 
ceptions, on  which  I  have  commented,  but 
have  superadded  a  penalty  of  $1,250,  on  any 
person  who  shall  knowingly,  contrary  to  the 
statute,  recommit,  or  imprison  the  person  set 
at  large,  for  the  same  offense.  It  may  be  im- 
agined that  if  the  penalty  has  not  been  in- 
curred in  the  present  case,  then  the  recommit- 
ment is  valid  and  legal.  I  dissent  from  such 
a  proposition  ;  it  by  no  means  follows,  that  if 
the  penalty  has  not  attached,  that  therefore 
the  recommitment  is  allowed  by  the  statute. 
The  force  of  such  an  argument'  must  depend 
on  this,  that  a  court  is  not  a  person  ;  and 
that  a  court  cannot  be  responsible,  cimliter,  for 
its  acts.  In  the  case  of  a  single  magistrate's 
recommitting  for  the  same  offense,  the  act 
would  be  done  under  the  semblance  of  a  judi- 
cial authority,  and  it  may  be  as  well  insisted 
that  a  magistrate  would  not  be  responsible. 
Without  intending  to  express  a  decided  opin- 
ion whether  the  penalty  has  attached  in  the 
present  case,  I  would  observe  that  there  are 
cases  in  which,  if  a  court  shall  presume  to  in- 
termeddle clearly  without  jurisdiction,  the 
acts  done  under  such  usurped  authority  are 
not  the  acts  of  a  court,  but  of  the  persons  com- 
posing it,  and  they  have  been  held  personally 
responsible.  My  opinion  on  the  first  question 
I  propose  to  examine,  is,  that  whether  Mr. 
Yates  was  rightfully  discharged  or  not,  upon 
the  habeas  corpus,  his  re-imprisonment  for  the 
same  offense  was  unwarranted  by  law,  and  he 
is  now  entitled  to  his  discharge. 

2.  It  is,  in  my  view,  immaterial  to  consider 
the  propriety  of  my  discharge,  but  the  occa- 
sion seems  to  require  some  attention  to  it,  and 
I  shall,  therefore,  briefly  review  it.  I  humbly 
conceive  that  it  can  form  no  objection  to  the 
*exercise  of  the  power  conferred  by  [*35 1 
statute,  that  the  deprivation  of  personal  liberty 
which  has  intervened  comes  from  the  Court 
of  Chancery.  If  that  court  has  illegally  im- 
prisoned a  citizen,  and  it  shall  so  appear  to  me, 
while  I  sustain  the  office  I  hold,  I  cannot  with- 
hold the  exercise  of  those  functions  which  the 
law  has  given  me  in  affording  a  remedy.  An 
upright  and  an  independent  judge  cannot  bal- 
ance between  his  personal  inclination  and  his 
duty. 

I  shall  now  consider,  1st.  For  what  offense 
Mr.  Yates  was  committed.  2d.  Whether,  if 
the  conviction  partakes  of  some  matters  cog- 
nizable by  the  Court  of  Chancery,  and  of  some 
of  which  it  has  no  jurisdiction,  there  was  a 
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just  cause  of  deliverance  on  a  liabea*  carpus. 
In  considering  these  points,  I  shall  regard  the 
attachment  only,  without  admitting  or  denying 
the  right  of  examining  evidence  aUvnde. 
When  Mr.  Yates  was  brought  before  me,  I 
examined  collateral  evidence,  in  conformity  to 
what  I  understand  to  have  been  a  very  usual 
practice  with  the  judges  of  this  court.  By  ex- 
amining aliunde,  1  do  not  mean  the  admission 
of  evidence  contradicting  the  return,  but  ex- 
planatory of  it.  I  forbear  that  examination 
on  the  present  occasion,  being  satisfied  that  the 
opinion  of  His  Honor,  the  Chancellor,  deliv- 
ered when  the  first  attachment  was  awarded, 
will  not  materially  aid  in  ascertaining  the 
cause  of  the  commitment. 

The  offense  imputed  to  Mr.  Yates  is,  that 
during  the  time  he  was  a  master  of  the  Court 
of  Chancery,  he  had  filed  a  bill  in  a  cause,  and 
thereto  subscribed  the  name  of  Peter  W. 
Yates  as  solicitor,  without  his  knowledge  or 
consent,  and  had  acted  as  a  solicitor  in  his 
name,  in  the  prosecution  thereof,  contrary  to 
the  statute  in  such  case  made  and  provided, 
in  willful  violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  the  court ;  and 
he  was  committed  until  further  order,  for  his 
said  malpractice  and  contempt.  It  appears  to 
352*]  me  that  there  are  two  distinct  Of- 
fenses. 1st.  For  having  filed  a  bill  in  the  name 
of  a  solicitor  of  the  court,  and,  as  an  aggrava- 
tion thereto,  having  done  so  without  his  con- 
sent ;  and,  2d.  That  at  the  time  when  this  act 
was  done,  Mr.  Yates  was  a  master  in  chancery, 
and  that  the  act  thus  done  was  consequently 
contrary  to  the  statute,  and  in  willful  violation 
of  his  duty  as  a  master.  For  the  first  offense, 
the  court  could  undoubtedly  proceed  as  for  a 
constructive  contempt ;  with  respect  to  the  lat- 
ter, in  my  opinion,  the  court  had  no  jurisdic- 
tion. 

There  is  no  statute  prohibiting  the  use  of  a 
solicitor's  name  by  another  person,  though 
there  is  a  prohibition  in  the  case  of  an  attor- 
ney. (Vol.  I.,  R.  L.,  221,  24  sess.,  ch.  32,  sec. 
7  ;  1  Rev.  Stat.,  p.  109.)  There  is  a  statutory 
inhibition  to  a  master  of  the  Court  of  Chan- 
cery, against  acting  as  solicitor  in  any  action  or 
matter  in  that  court ;  hence  there  cannot  re- 
main a  doubt  that  the  violation  of  the  statute 
ascribed  to  Mr.  Yates,  consists  in  his  having 
filed  the  bill  in  the  name  of  a  solicitor,  during 
the  time  he  was  master. 

It  is  an  elementary  principle,  that  where  an 
act  is  done  contrary  to  the  provisions  of  a 
statute  forbidding  it,  an  indictment  will  lie, 
unless  the  Legislature  prescribes  a  specific  for- 
feiture. I  forbear  to  give  any  opinion  whether 
the  act  done  by  Mr.  Yates  exposed  him  to  an 
indictment.  The  Court  of  Chancery  has  pro- 
ceeded on  the  principle  that  he  had  violated 
the  statute ;  if  so,  he  certainly  was  indictable. 
What  puts  this  matter  beyond  all  controversy 
is,  that  Mr.  Yates  is  committed  "for  his  said 
malpractice  and  contempt."  This  could  not 
mean  that  as  solicitor  of  that  court  he  had 
been  guilty  of  malpractice,  for  it  nowhere  ap- 
pears that  he  was  a  solicitor  of  the  court  ;  it 
can  have  reference  to  nothing  else  than  that, 
as  a  master  of  the  court,  he  had  willfully  done 
an  act  contrary  to  the  statute,  and  in  willful 
violation  of  his  duty,  because  it  was  contrary 
to  the  statute.  It  follows  that  the  Court  of 
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Chancery  has  undertaken  to  punish  a  ma-iir 
of  that  court,  whose  commission  is  derived 
from  the  *council  of  appointment,  for  [*353 
hi-  malpractice,  in  violating  a  statute,  for 
which,  if  the  statute  has  been  violated,  there 
exists,  in  a  court  of  competent  jurisdiction 
only,  a  power  of  punishing  UK;  individual. 

This  leads  to  the  inquiry  whether  the  Court 
of  Chancery  possesses  criminal  jurisdiction. 
I  believe  it  only  necessary  to  state  that  it 
has  not  that  jurisdiction.  The  organization 
of  that  court,  its  proceeding  according  to  the 
the  civil  law,  without  the  power  of  convening 
a  grand  or  petit  jury,  renders  its  exercise  of 
criminal  jurisdiction  incompatible  with  every 
idea  of  personal  safety  or  liberty. 

That  relief  can  be  afforded  by  habeas  corpus 
where  the  conviction  contains  some  good  and 
some  bad  matter,  the  case  of  The  King  v.  Collyer 
&  Capon,  already  cited,  shows.  The  only  dif- 
ference between  that  case  and  this  is,  that  here 
one  of  the  grounds  of  the  conviction  is  out  of 
the  jurisdiction  of  the  court,  and  there  it  had 
jurisdiction  of  the  whole  complaint,  but  made 
an  illegal  sentence.  The  effect  on  the  individ- 
uals is  the  same  in  both  cases  ;  the  one  suf- 
fered for  a  matter  of  which  the  court  had  not 
cognizance,  the  other  for  an  excess  of  author- 
ity in  the  judgment.  But  it  cannot  be  intend- 
ed that  the  Court  of  Chancery  would  have  in- 
flicted the  same  punishment  for  a  constructive 
contempt  only,  which  it  would  have  for  a  con- 
tempt and  also  for  a  willful  violation  of  a  stat- 
ute by  a  public  officer,  contrary  to  his  duty. 
That  both  matters  entered  into  the  judgment 
of  the  court,  is  manifest  to  my  mind,  because 
both  are  carefully  recited,  and  he  is  committed 
for  both.  How,  then,  can  they  be  separated, 
and  the  Court  of  Chancery  be  presumed  to  act 
on  one,  when  it  professes  to  act  on  both?  It 
appears  to  me  as  absurd  to  uphold  a  conviction 
founded  upon  good  and  bad  matter,  when  the 
punishment  is  awarded  on  both,  as  it  would 
be  to  support  a  judgment  at  law,  founded 
upon  distinct  matters,  some  of  which  were  ac- 
tionable, whilst  others  were  not. 

*It  has  been  intimated  that  the  Court  [*354 
of  Chancery  is  a  court  of  such  high  jurisdic- 
tion that  it  was  incompetent  for  a  judge  of 
this  court,  either  to  intermeddle  with  its  pro- 
cess, or   question  the  legality  of  its  proceed- 
ings.    With  all  due  deference  for  such  an 
opinion,  I  cannot  subscribe  to  it.     In  every 
case  arising  upon  habeas  corpus,  it  would  seem 
to  me  that  the  sole  inquiry  ought  to  be,  is  the 
prisoner  legally  or  illegally  in  custody?    and 
not,  what  court  committed  him.     I  am  war- 
ranted in  this  position  bv  the  opinion  of  Chief 
Justice  Tilghman,  in  Olmstead's  case.      Mrs. 
I  Sergeant  was  brought  before  him  on  habeas 
\  corpus,  and  it  was  insisted  by  the  counsel  for 
!  Olmstead,  that  she  was  not  entitled  to  her  dis- 
charge, even  if  the  judge  was  of  opinion  that 
I  the  District  Court,  bv  which  she  was  commit- 
I  ted,   had    no    jurisdiction.     He  declared  his 
I  opinion  to  be,  that  in  the  case  supposed,  he 
I  would  have  a  right,  and  it  would  be  his  duty 
i  to  discharge  the  prisoner. 

On  these  principles,  if  the  cause  was  before 
,  me  anew,  and  separated  from  the  question  of 
•  recommitment,  I  should  pronounce  the  con- 
j  viction  bad,  and  that  the  prisoner  was  entitled 
;  to  his  discharge. 
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K  i  ,NT,  Ch.  J.  The  return  to  the  habeas  cor- 
jmx  has  imposed  upon  the  court  the  necessity 
of  discussing  and  deciding  some  interesting 
questions.  We  are  called  to  examine  into  the 
validity  of  the  commitment  of  the  Court  of 
( 'liancery,  into  the  authority  of  a  judge  of  this 
court,  to  interfere,  in  vacation,  upon  habeas 
corpus,  and  to  set  aside  such  commitment.  It 
is  also  made  a  question,  whether  the  act  of  the 
judge  be  not,  at  all  events,  conclusive  upon 
the  subject  matter  of  the  commitment.  This 
inquiry  is,  in  every  view,  important,  and  I 
shall  endeavor  to  acquit  myself  of  my  public 
duty,  by  bestowing  upon  the  case,  a  free,  full 
and  dilligent  investigation. 
355*]  *A  preliminary  question  was  raised, 
and  reserved  upon  the  argument,  which  must 
be  disposed  of,  before  we  enter  upon  the  con- 
sideration of  the  merits. 

The  sheriff  returns,  not  only  the  order  of 
the  Court  of  Chancery,  of  the  5th  of  Decem- 
ber, by  virtue  of  which  he^took,  and  now 
holds  the  prisoner,  but  the  order  of  the  5th 
of  September,  upon  which  the  prisoner  was  re- 
taken, after  the  first  discharge  by  the  judge, 
and  also  the  attachment  of  the  17th  of  Au- 
gust, upon  which  the  prisoner  was  originally 
committed. 

Unless  the  attachment  is  to  be  received  as 
part  of  the  return,  we  cannot  examine  into  the 
legality  of  the  original  commitment,  nor  into 
the  legality  of  the  discharge  of  the  prisoner 
by  the  judge.  The  counsel  for  the  prisoner 
have  contended  that  the  whole  return  ought 
to  be  received,  as  pertinent,  and  in  order. 
The  last  order  does  not  specify  in  what  the 
contempt  and  malpractice  therein  mentioned 
consisted,  but  it  refers  to  the  writ  of  attach- 
ment, as  containing  the  true  cause  of  the  com- 
mitment. This  order  declares  the  discharge 
by  the  judge  to  have  been  illegal  and  void, 
and  it  evidently  considers  that  the  prisoner 
ought  to  be  reclaimed,  by  virtue  of  the  at- 
tachment, and  that  the  recommitment  is  to  be 
sustained  upon  that  original  process.  If  the 
discharge  was  null  and  void,  this  construction 
was  correct,  and  the  prisoner  is  in,  as  from  the 
first  commitment.  The  sheriff  could  not,  then, 
return  the  true  cause  of  the  caption  and  deten- 
tion of  the  prisoner,  without  stating  the  at- 
tachment, as  well  as  the  subsequent  orders ; 
and  I  am,  accordingly,  of  opinion  that  the 
whole  return  ought  to  be  received. 

1.  The  first  point  raised  by  the  counsel  for  the 
prisoner  is.  whether  the  discharge  of  the  judge 
be  not  conclusive  and  final,  so  as  to  preclude 
the  Court  of  Chancery  from  examining  into 
the  correctness  of  the  discharge,  and  from 
recommitting  the  prisoner  for  the  same 
cause. 

35G*]  *The  Habeas  Corpus  Act,  among  the 
exceptions,  state  those  of  "persons  convict 
and  in  execution  by  legal  process,"  as  being 
entirely  out  of  the  purview  of  the  third  sec- 
tion, under  the  authority  of  which  the  habeas 
corpus  .was  awarded.  And  if  the  prisoner, 
wheo  discharged,  was  a  person  answering  to 
either  of  those  descriptions,  the  judge  had  no 
authority  to  bail  or  discharge  him,  and  he 
ought  to  have  been  immediately  remanded.  If 
such  a  prisoner  should  be  discharged,  the  dis- 
charge cannot  be  binding  or  valid,  for  this 
would  be  placing  power  without  law  upon 
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the  same  foundation  with  power  exercised  ac- 
cording to  law.  A  proceeding  without  juris- 
diction is  void,  and  a  mere  nullity.  The  judge, 
in  this  case,  derived  all  his  auth'oritv  from  the 
statute,  and  that  does  not  apply,  and  of  course 
does  not  make  his  discharge  binding,  if  the 
prisoner  came  within  one  of  the  exception- 
stated. 

The  5th  section  of  the  act  which  prohibits 
re-imprisonment,  for  the  same  offenses,  of 
persons  discharged  upon  habeas  corpus,  most 
evidently  applies  only  to  cases  in  which  the 
writ  and  discharge  were  had,  pursuant  to  the 
statute.  And  even  this  prohibition  extends 
only  to  magistrates  acting  individually,  in  va- 
cation, and  does  not  extend  to  any  court  hav- 
ing jurisdiction  of  the  cause  of  the  commit- 
ment. Such  courts  are  expressly  excepted 
from  the  prohibition,  and  of  course  retain  the 
same  powers  as  before  the  passing  of  the  stat- 
ute. If,  then,  the  attachment  had  in  itself 
been  so  defective  as  not  to  have  been  sufficient 
to  have  held  the  prisoner,  the  Court  of  Chan- 
cery might  still  have  awarded  a  new  and  com- 
petent warrant  of  commitment,  for  the  same 
cause  for  which  the  first  warrant  issued,  pro- 
vided the  case  was  one  of  which  that  court 
had  jurisdiction. 

In" Alphonxo's  case  (2  Bulstr.,  259)  the  Court 
of  King's  Bench  admitted  that  this  might  be 
done.  He  was  committed  by  the  College  of 
Physicians,  for  practising  physic,  and  was 
brought  into  the  King's  Bench  *upon  [*357 
habeas  corpus ;  and  all  the  court  held  the  re- 
turn insufficient,  as  no  cause  for  the  commit- 
ment was  stated.  But  they  agreed  that,  "if 
they  should  discharge  him,  for  the  insuffi- 
ciency of  the  return,  then  the  college  would 
presently  take  him  again,  and  commit  him, 
and  then  would  amend  their  return,  and  make 
it  better." 

It  was  the  decision  of  a  majority  of  the 
judges  who  gave  their  opinions  to  the  House 
of  Lords,  in  1757,  on  several  questions  relative 
to  writs  of  habeas  corpus,  that  at  common  law, 
and  before  the  statute  of  31  Charles  II.,  no 
judge  could  regularly  issue  a  writ  of  habeas 
corpus  in  vacation  ;  and  even  now,  under  the 
statute,  the  judge  has  no  means  to  enforce 
obedience  to  the  writ,  but  by  referring  the 
case  to  the  court,  out  of  which  the  process  is 
supposed  to  issue.  It  would  then  be  extreme- 
ly incongrous  and  singular,  if  the  act  of  a 
judge  in  vacation,  which  he  has  not  authority 
to  execute,  was  to  have  the  force  and  effect  of 
a  final  judgment,  pronounced  in  the  last  resort, 
and  conclude  all  other  jurisdictions  within 
the  State.  Such  a  power  would  be  dangerous 
as  well  as  unprecedented.  A  single  judge 
of  this  court  might,  in  that  case,  annul 
the  decision  of  the  rest  of  the  court,  by  dis- 
charging, in  vacation,  a  person  committed  by 
the  judgment  of  the  court.  A  power  of  this 
extent  would  ride  over  all  the  courts  of  the 
land,  and  become  perfectly  despotic,  if  it  was 
not  subject  to  review  and  correction.  There 
is  no  trace  of  its  existence  to  be  met  with  in  the 
books,  and  the  only  colorable  ground  for  the 
conclusiveuess  of  the  discharge  of  a  prisoner 
upon  habeas  corpus,  is  the  provision  contained 
in  the  5th  sec.  of  the  Habeas  Corpus  Act ;  and 
that  provision,  as  we  have  seen,  is  limited  to 
cases  properly  arising  under  the  act,  and  in  no 
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respect  extends  to  courts  of  competent  juris- 
diction. 

There  are  numerous  instance  in  which  the 
Court  of  K.  B.,  and  some  cases  in  which 
;$.">8*]  the  Court  of  C.  B.  has,  *upon  habeas 
'•'ir/ii/x,  undertaken  to  examine  and  decide 
upon  the  cause  and  the  authority  for  the 
commitment  by  another  court.  But  in  all 
those  cases  the* habeas  corpus  was  awarded  by 
the  court,  and  returnable  therein  ;  and  except 
in  a  few  anomalous  cases,  in  the  time  of  James 
I.,  and  of  which  I  shall  take  notice  hereafter, 
the  examination  into  the  authority  of  the  court 
to  commit,  arose  upon  commitments  by  some 
inferior  court.  (12  Co.,  82,  Chauncey's  case  ; 
1  Roll.  Rep.,  245,  Ctofcfo'scase;  Cro.  Car.,  567, 
Cmtoley's  case;  2  Bulst.,  139.,  Hodge*  v.  May- 
or of  Lisdaret;  Styles,  90,  Smith's  case;  Vaug., 
135,  ButheU's  case  ;  1  Salk.,  348,  Bet/iett'scase: 
1  Ld.  Rayrn.,  99,  Bracy' sense;  1  Ld.  Raym. , 
213,  (rr&j /welts  ca.se  ;  1  Ld.  Raym.,  545,  Tfte 
King  v.  chandler;  Str.,  794;  The  King  v.  El- 
irdl;  Sayer,  44,  The  King  v.  Cottyer  &  Capon.} 
They  were  all  cases  of  habeas  corpus,  at  common 
law;  and,  I  apprehend,  that  there  is  not  an  in- 
stance in  the  English  law  of  a  judge  in  vaca- 
tion undertaking  to  decide  upon  the  legality  of 
a  commitment  in  execution,  by  the  judgment 
of  any  court  of  record,  and  much  less,  of  a 
•court  of  the  highest  degree. 

The  powers  granted  by  the  Habeas  Corpus 
Act  to  a  judge  in  vacation,  were  never  inten- 
ded to  apply  in  any  such  case,  because  cases 
of  that  kind  appear  to  be  carefully  excepted 
in  the  statute  ;  and  it  was  not  requisite  to  in- 
clude them,  for  the  purpose  of  guarding 
against  arbitrary  and  groundless  imprison- 
ment. The  statute  seems,  with  a  studied  pre- 
caution, to  have  declared  that  the  powers 
granted  to  a  judge  in  vacation  time  were  not 
to  affect  cases  of  imprisonment,  under  the 
authority  of  a  competent  court.  In  the  first 
place,  "persons  convict,  and  persons  in  exe- 
cution by  legal  process,"  are  not  to  apply  to  a 
judge  for  the  allowance  of  a  writ  of  habeas 
corpus.  In  the  second  place  the  judge  is  not 
to  discharge  the  prisoner  brought  before  him, 
if  it  appears  that  he  is  detained  "upon  any  le- 
gal process,  out  of  a  court  having  jurisdiction 
£559*  J  of  criminal  matters."  And  lastly,  if  *the 
prisoner  be  set  at  large,  the  prohibition  to  re- 
imprison  him  for  the  same  offense,  does  not 
extend  to  any  "court  having  jurisdiction  of 
the  cause."  It  appears  to  me,  to  be  unfit,  and 
dangerous  to  the  orderly  administration  of 
the  law,  for  a  single  judge,  in  vacation,  to  be 
charged  with  a  summary  and  plenary  power 
of  review  of  the  judgments  and  executions  of 
a  regular  court  of  justice.  The  abuse  of  the 
powers  of  the  established  courts  was  never,  in 
any  period  of  our  law,  so  grievous  as  to  .re- 
quire such  a  prompt  control.  And,  perhaps, 
as  much,  and  more  danger  was  to  be  appre- 
hendfed  from  the  abuse  of  such  a  remedy  than 
from  the  abuse  of  the  original  power. 

The  uniform  practice,  under  the  statute  of 
Charles  II.,  appears  to  have  coincided  with 
the  construction  which  I  adopt,  and  which 
strikes  my  mind  as  founded  on  the  strongest 
principle*.  This  settled  practice  ought  to 
govern  and  conclude  us  ;  for  our  Habetts  Cor- 
pus Act  is  almost  a  literal  transcript  of  the 
statute  of  Charles.  The  Act  of  1787  followed 


the  English  statute,  verbatim,  and  the  KcviM-d 
Act  of  1807  made  only  some  slight  abbrevia 
tions  in  the  mode  of  expression,  which  cannot, 
without  violence,  be  construed  to  alter,    in 
j  the  least  degree,    the  sense  and  settled  con- 
struction of  the  former  act.-      That  the  "mere 
;  change  of  phraseology"  in  the   revised  laws 
!  was  not  to  work  a  change  in  the  established 
interpretation,  was  the  unanimous  decision  of 
the  Court  for  the  Correction  of  Errors,    in 
1805,  in  the  case  of  Taylor  v.  Delancy  (2  Caine.-.' 
Cases  in  Error,  150,  151). 

There  seems  to  be  a  degree  of  propriety  and 
consiscency  in  a  superior  court  of  appellate 
jurisdiction  taking  cognizance,  upon  the  re- 
turn of  a  writ  of  habeas  corpus,  of  the  legality 
of  a  judgment  and  commitment,  in  an  infe- 
rior court ;  but  for  a  single  judge  to  possess 
such  a  power,  to  be  exercised  in  vacation,  in  a 
summary  manner,  without  argument  of  coun- 
sel, vand  upon  the  judgment  and  *com-  [*3(>O 
mitment  of  an^  and  of  every  court  in  the 
State,  would  be  an  alarming  innovation  upon 
our  judicial  system. 

If,  therefore,  upon  the  return  of  a  writ  of 
habeas  corpus,  awarded  in  vacation  it  appears 
that  the  prisoner  stands  committed  by  the 
judgment  of  a  court  of  record,  or  other 'court 
of  competent  authority,  the  judge  is  bound, 
immediately,  to  remand  the  prisoner  ;  and  he 
has  no  power  to  examine  and  decide,  touch- 
ing the  legality  of  the  judgment,  or  the  juris- 
diction of  the  court.  These  questions  belong 
to  the  cognizance  of  this  court,  as  possessing 
general  appellate  powers,  and  as  having  the 
supreme  control  of  all  inferior  courts. 

The  relief  granted  upon  habeas  corpus, 
\  against  defective  convictions  and  commit- 
|  ments,  is,  in  some  respects,  analogous  to  the 
|  relief  obtained  upon  a  writ  of  error.  It  is,  in 
j  one  respect,  more  desirable,  because  it  is 
I  more  prompt  in  relieving  the  prisoner  from  im- 
|  prisonment ;  but,  on  the  other  hand,  it  leaves 
j  the  order,  or  judgment  of  the  court  below,  in 
!  full  force,  and  only  discharges  the  party  from 
;  the  present  effect  of  it.  Before  Bushell's  case, 
i  no  person  was  ever  delivered  by  habeas  cor- 
\  pus  or  without  a  writ  of  error,  from  commit- 
j  ments  by  a  court  of  oyer  and  terminer  ;  and, 
I  since  that  time,  the  courts  will  not,  unless  the 
!  judgment  or  commitment  be  manifestly  bad 
j  in  substance,  relieve  on  habeas  corpus,  but 
!  put  the  party  to  his  writ  of  error.  (Bethett's 
j  case,  1  Salk. ,  348,  and  The  King  v.  Collyer  & 
;  Capon,  Sayer,  44.) 

My  opinion  on  the  first  point  raised  in  this 
i  case,  accordingly  is,  that  the  discharge  which 
j  took  place  in   the  vacation  was  in  no  respect 
1  conclusive,  either  upon  the  Court  of  Chancery, 
;  or  upon  this  court ;  and  I  am  also  of  opinion 
I  that,  if  the  first  commitment  was  good,  the  re- 
|  commitment  was  equally  lawful,  for  that  the 
discharge  was  unauthorized   and  void,    inas- 
much as  it  was  not  in  a  case  within  the  pro- 
vision of  the  Habeas  Corpus  Act,  and  because 
a  judge  in  vacation  has  no  authority,  either 
;  under  the  act,  or  without  it,  to  review,  and 
i  set  aside,  as  *illegal  and  void,  a  formal  [*361 
!  commitment  and  conviction  by  the  Court  of 
:  Chancery. 

I  shall  next  proceed  to  examine  the  merits 
of  the  present  application,  as  appearing  upon 
that  part  of  the  return,  which  sets  forth  the 
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original  warrant  of  commitment,  and  as  un- '  have  alluded  to,  is  the  Act  entitled  "  An  Act 
connected  with  anything  which  took  place  i  concerning  Counselors,  Attorneys,  and  Solici- 
subsequent  to  the  first  execution  of  the  at-  j  tors,"  which  declares  that  no  master  in  chan- 
tachment.  The  case  is  now  to  be  considered,  •  eery  shall  act  as  solicitor  in  any  action  or  mat- 
as  if  this  was  the  first  writ  of  habeas  corpu*  ter  in  that  court.  A  violation  of  this  prohibi- 


which  had  been  sued  out  by  the  prisoner 

The  counsel  for  the  prisoner  submitted  to 
the  court  three  objections  to  the  legality  of  the 
original  warrant  of  commitment,  and  they  con- 
tended that  upon  either  of  the  grounds,  the 
commitment  was  illegal,  and  that  the  prisoner 
ought  to  be  discharged.  I  shall  examine  these 
several  objections  in  their  order. 

1.  It  is  said  that  the  matter  laid  to  the  charge 
of  the  defendant  was  a  misdemeanor  prohib- 
ited by  the  statute,  and  not  cognizable  in  chan- 
cery, and  that  the  conviction  and  imprison- 
ment were  for  that  offense,  and  not  for  a  con- 
tempt of  the  court. 

The  attachment  recites  a  previous  order  of 
the  court,  in  which  it  was  declared  that  the  de- 
fendant, during  the  time  that  he  was  a  master, 
tiled  a  bill  in  the  name  of  one  of  the  solicitors, 
and  had  acted  as  solicitor  in  the  prosecution 
of  the  bill,  in  the  name  of  the  person,  "con- 
trary to  the  statute  in  that  case  made  and  pro- 
vided, in  willful  violation  of  his  duty  as  mas- 
ter, and  in  contempt  of  the  authority  of  the 
court."  Here  is  a  plain  and  specific  statement 
of  the  cause  of  the  commitment,  and  I  feel  no 
difficulty  in  saying  that  it  was  a  palpable  case 
of  contempt,  of  which  the  court  had  jurisdic- 
tion. That  the  court  meant  to  proceed  on  the 
ground  of  the  contempt,  appears  from  the 
charge  in  the  order,  which  amounts  to  a  convic- 
tion for  a  contempt,  and  from  the  subsequent 
part  of  the  order,  directing  the  prisoner  to  be 
committed  "  for  his  said  malpractice  and  con- 
362*J  tempt."  *I  cannot  perceive  in  this 
order  any  color  for  the  inference  that  the 
Court  of  Chancery  assumed  a  criminal  juris- 
•diction,  distinct  from  the  jurisdiction  which 
that  court  has  over  contempts.  Why  should 
the  court  have  done  it?  The  offense  was,  in 
itself,  a  contempt  of  that  court.  This  point 
•cannot  well  be  controverted.  For  an  officer 
in  chancery  to  practice  as  a  solicitor,  in  the 
name  of  another  solicitor,  was  malpractice  and 
•contempt;  and  to  do  it  without  the  knowledge 
or  consent  of  such  other  solicitor,  was  a  more 
aggravated  malpractice  and  contempt,  for  it 
was  a  gross  fraud.  The  order  does,  indeed,  go 
on  to  say,  that  such  conduct  was  "contrary  to 
the  statute,  in  that  case  made  and  provided, 
and  in  a  willful  violation  of  his  duty  as  mas- 
ter." And  are  those  words  to  warrant  the  in- 
ference that  the  court  intended  to  depart  from 
the  exercise  of  its  undoubted  jurisdiction  in 
the  case  of  contempts,  when  it  had  a  contempt 
fully  before  it,  and  to  usurp  the  criminal  juris- 
diction of  a  court  of  law?  Is  such  a  conclu- 
sion necessary,  or  even  tolerable,  when  resting 
on  such  grounds,  and  applied  to  such  a  court? 
The  inference  would  be  very  severe,  and  one 
which  I  could  never  indulge,  even  if  the  order 
stopped  there.  But  when  we  connect  this 
paragraph  with  the  words  which  follow,  "and 
in  contempt  of  the  authority  of  this  court," 
and  when  we  add  the  order  thereon,  that  the 
party  be  committed  "for  such  malpractice  and 
^contempt,"  the  intention  of  the  court  appears 
to  me  to  be  manifest. 

The  statute,  which  the  court  is  supposed  to 


lion,  by  a  master,  may  possibly  be  indictable, 
on  the  ground  that  every  contempt  of  a  statute 
is  indictable,  if  no  other  punishment  be  pre- 
scribed. But  an  offense  against  this  statute 
may  also  be  a  contempt  of  the  court,  though 
indictable;  *and  the  court  may  punish  [*&<}# 
the  contempt.  A  great  part  of  the  contempts 
which  may  be  committed  against  a  court  of 
justice  are  indictable  offenses ;  such,  for  in- 
stance, as  assaults  committed  in  the  presence 
of  the  court,  resistance  to  its  process,  and  libels 
upon  the  court  or  its  suitors  in  respect  to  mat- 
ters pending  before  it.  Because  the  offense  is 
indictable,  that  circumstance  does  not,  in  any 
case,  destroy  the  right  of  the  court  to  proceed 
against  the  party  for  the  contempt,  provided 
the  act  complained  of  amounts  to  a  contempt. 

One  Habin  acted  as  an  attorney  in  the  K. 
B. ,  in  the  name  of  a  regular  attorney  of  the 
court,  without  the  authority  of  such  attor- 
ney, and  the  court  granted  an  attachment 
against  him.  (1  Burr.,  30.)  Yet  Habin  seems 
to  have  been  as  liable  to  indictment  for  that 
conduct  as  the  present  defendant;  for  the  stat- 
ute of  2  Geo.  II.,  ch.  23,  sec.  1, which  was  then 
in  force,  had  declared  that  no  person  should 
be  permitted  to  act  as  attorney  until  admitted 
and  enrolled  in  the  court.  It  was  as  much  a 
contempt  of  the  Court  of  Chancery  for  the  mas- 
ter to  have  acted  as  solicitor,  after  the  prohi- 
bition in  the  statute  (admitting  him  to  have 
been  a  solicitor  before  he  was  master),  as  it 
would  have  been  for  any  individual  without 
admission  to  have  acted  as  solicitor.  The  stat- 
ute suspended  the  authority  of  the  previous  li- 
cense, so  long  as  he  continued  a  master  of  the 
court;  and  to  act  as  solicitor,  in  defiance  of 
the  statute,  was  also  acting  against  the  will 
and  in  contempt  of  the  court. 

Every  illegal  and  unauthorized  interference 
with  the  process  or  proceedings  of  a  court,  is 
clearly  a  contempt  of  such  court,  whether 
that  illegality  be  created  by  statute,  or 
be  declared  by  the  rules  and  practice  of  the 
court.  This  a  principle  so  well  settled  as  to 
become  elementary.  The  Court  of  Chancery 
was  therefore  bound,  in  respect  to  its  own 
character,  and  the  rights  of  its  suitors,  to  ani- 
madvert, as  for  a  contempt,  upon  a  master,  for 
practising^  as  solicitor,  contrary  to  the  statute; 
because,  *as  far  as  relates  to  the  pun-  [*304 
ishmeut  for  contempts,  a  court  of  chancery  is 
much  a  court  of  criminal  jurisdiction  as  any 
court  of  law. 

The  case  stated  in  the  return  was  not  an  or- 
dinary violation  of  a  statute,  of  which  the 
courts  of  common  law  have  exclusive  cogni- 
zance. It  was  a  violation  which  carried  with 
it,  of  necessity,  the  commission  of  a  contempt. 
It  was  a  violation  of  a  law  relative  to  proceed- 
ings and  practice  in  chancery,  and  committed 
upon  the  records,  and  in  the  very  heart  of  the 
court  by  one  of  its  officers.  This  gave  the 
court  cognizance  of  the  case,  as  a  contempt. 
The  conduct  of  the  prisoner,  as  set  forth  in  the 
order,  was  a  fraud,  practiced  upon  a  suitor  of 


the  court,  and  it  was  an  abuse  by  practice,  which 
tended  to  injustice,  deceit  and  oppression. 
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"  The  law,"  says  Sergeant  Hawkins  (bk.  2, 
ch.  22,  sees.  2,  and  12),  "  gives  all  courts  of  rec- 
ord a  kind  of  discretionary  power  over  all 
abuses  by  their  own  officers,  in  the  adminis- 
tration or  execution  of  justice,  which  bring  a 
disgrace  on  the  courts  themselves,  as  not  tak- 
ing sufficient  care  to  prevent  them;"  and  he 
says  that  the  court  may  proceed  by  attachment 
not  only  against  attorneys,  sheriffs,  &c.,  but 
against" any  other  officer  of  the  court,  for  any 
act  of  disobedience  or  injustice  that  concerns 
the  practice  of  the  court.  Lord  Ch.  Baron 
Comyns  lays  it  down  generally,  that  "an  at- 
torney, being  an  officer  of  the  court,  if  he  at- 
tempts anything  which  he  cannot,  or  ought 
not  to  do,  it  will  be  a  contempt  of  the  court, 
for  which  an  attachment  shall  go."  (Tit.  At- 
torney, B,  18.) 

The  malpractice  of  officers,  if  frequent  or 
unpunished,  reflects  dishonor  on  the  adminis- 
tration of  justice,  and  creates  among  the  peo- 
ple a  disgust  against  the  courts  themselves. 
This  is  the  true  ground  of  that  salutary  and 
indispensable  discretion, with  which  the  courts 
are  invested,  of  controlling  and  punishing  all 
kinds  of  abuse  and  lawless  practice,  in  every 
3O5*]  *officer  belonging  to  their  jurisdiction. 
If  we  were  then  to  admit,  as  the  counsel  for  the 
prisoner  contended,  that  the  prisoner  was  at- 
tached for  violating  the  statute,  I  should  be  of 
opinion  that  the  attachment  was  proper,  for 
the  statute  could  not  be  violated,  without  in- 
volving, in  the  breach  of  it,  a  contempt  of  the 
court,  any  more  than  a  breach  of  the  peace 
can  be  committed  in  the  presence  of  a  court, 
without  including  in  the  commission  of  it  a 
contempt  of  such  court. 

But  it  is  clear,  from  the  facts  stated  in  the 
order,  that  the  Court  of  Chancery  did  not  con- 
vict the  prisoner  of  a  contempt  on  the  princi- 
pal point,  that,  being  master,  he  had  acted  as 
solicitor.  If  that  had  been  the  ground  of  the 
contempt,  much  of  the  detail  in  the  order 
would  have  been  omitted,  as  superfluous.  The 
averment  that  while  he  was  master  he  had  act- 
ed as  solicitor,  by  filing  the  bill,  would  have 
been  sufficient.  But  an  offense,  certainly  not 
within  the  statute,  is  set  forth,  and  that  is  sub- 
scribing the  name  of  Peter  W.  Yates  to  the 
bill,  without  his  knowledge  or  consent,  and 
carrying  on  the  cause  in  the  name  of  P.  W. 
Yates.  This  is  the  strong  and  prominent 
gravamen  set  forth  in  the  order,  and  it  is  a  griev- 
ance and  contempt  which  the  statute  did  not 
reach.  It  was  essential  to  the  dignity  of  the 
court,  and  to  the  purity  and  regularity  of  its 
practice,  that  such  conduct  should  be  noticed 
and  punished.  The  animadversion  was  indis- 
pensable. 

I  have  hitherto  considered  the  objection  on 
the  sxipposition  that  the  act  of  the  prisoner  did 
really  amount  to  an  indictable  offense  under 
the  statute.  The  counsel  argued  the  case  on 
this  assumption,  and,  indeed,  without  it,  the 
objection  which  I  have  been  considering, 
would  at  once  fall  to  the  ground.  But  I  wish 
here  to  be  understood  as  not  giving  any  decided 
opinion  on  this  point.  It  will  be  time  enough 
when  the  question  shall  necessarily  call  for 
3OO*]  an  opinion.  The  words  of  the  statute 
are,  that  no  master  shall  act  as  solicitor  in  any 
action  ;  and  strictly  speaking,  the  prisoner  did 
not  act  as  solicitor,  but  he  acted  as  agent  for 
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and  in  the  name  of  another  solicitor.  The 
statute  had  reference  to  acts  done  directly  by  a 
master,  in  his  own  name  as  solicitor;  and  this 
intention  is  made  evident  by  a  recurrence  to 
Act  of  the  20th  February,  1787,  where  this  pro- 
hibition  is  first  to  be  found.  The  act  intended 
to  render  that  practice  unlawful  which  was 
lawful  before.  Practising  in  the  name  of 
another  solicitor  was  always  malpractice,  and 
punished  as  such  by  the  courts.  It  is  a  fraud 
practised  both  upon  the  solicitor  and  the  court, 
and  there  is  no  need  of  a  statute  prohibition. 
If  such  conduct  was  within  one  of  the  mis- 
chiefs that  the  statute  had  in  view,  the  power 
of  the  courts  was  adequate  to  meet  and  redress 
it.  If  the  statute  does  in  fact  reach  this  case, 
it  is  so  far  a  declaratory  provision,  and  perfect- 
ly useless. 

But  if  this  court  is  to  review  the  legality  of 
the  conviction  in  chancery,  we  ought,  at  least, 
to  give  the  language  of  it  a  sound  and  liberal 
interpretation,  and  every  reasonable  intend- 
ment  should  be  made  in  support  of  the  juris- 
diction of  that  court.  This  has  grown  into  a 
settled  maxim.  In  BethelVs  case  (1  Salk.,  348), 
Lord  Holt  and  the  other  judges  agreed,  that 
the  return  was  not  regular  or  formal,  but  as 
it  appeared  that  the  prisoner  was  committed 
by  a  court  having  jurisdiction. of  the  matter, 
he  was  remanded.  Sergeant  Hawkins  (bk.  2. 
ch.  15,  sees.  73,  76)  lays  it  down  as  a  general 
rule,  that  whenever  the  contrary  does  not 
plainly  and  expressly  appear,  it  shall  be  pre- 
sumed that  the  commitment  was  legal  ;  and 
he  adds,  that  the  superior  courts  pay  the 
highest  regard  to  one  another's  proceedings, 
and  will  presume  them  to  be  agreeable  to  law, 
unless  the  contrary  appear,  or  the  case  be  very 
extraordinary.  We  are  then  bound  to  say, 
that  if  a  competent  authority  be  shown,  no 
*words  of  equivocal  import,  in  draw-  [*367 
ing  up  the  order,  can  or  ought  to  affect  it. 
To  set  aside  the  conviction,  ascoram  nonjudice, 
because  the  order  declares  the  act  of  the 
prisoner  to  be  against  the  statute,  and  his  duty 
as  master,  as  well  as  in  contempt  of  the  court, 
would  be  to  adopt  a  construction  rigorous  be- 
yond example.  Utile  per  inutile  non  ritiatur. 
In  the  case  of  Huggonaon,  a  printer  (2  Atk., 
469),  who  was  adjudged  by  Lord  Hardwicke 
guilty  of  a  contempt  in  publishing  a  defama- 
tory libel  upon  certain  persons  who  had  made 
affidavits  in  chancery,  the  Lord  Chancellor 
takes  great  pains  to  prove  the  paper  a  defama- 
tory libel,  or  in  other  words,  an  indictable 
offense,  and  he  concludes  with  declaring  it 
also  a  contempt  of  his  court,  for  which  the 
party  was  committed,  according  to  the  com- 
mon order  of  the  court  in  such  cases.  I 
believe  it  was  never  supposed  that  Lord  Hard- 
wicke usurped  jurisdiction,  and  that  his  com- 
mitment was  void,  because  he  showed  a  paper 
to  be  a  libel,  as  well  as  a  contempt.  Those 
words  were  thrown  in  to  denote  the  aggrava- 
tion of  the  case  ;  but  the  exercise  of  the  power 
of  the  court  was  justly  applied  to  the  con- 
tempt, and  not  to  the  libel. 

As  to  the  manner  of  drawing  up  orders  in 
chancery,  his  lordship  observed,  in  the  case 
of  Baker  v.  Hart  (2  Atk.,  489),  that  he  wished 
the  orders  of  his  court  were  framed  with  the 
same  simplicity  as  orders  made  by  the  courts 
of  law.  They  usually  contain  a  recital  of  the 
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principal  facts,  and  this  habitual  want  of  pre- 
cision, in  chancery  orders,  may  account  for 
some  superfluous  expressions  in  the  present 
case,  though  the  order  of  commitment  for 
"malpractice  and  contempt"  was  agreeable 
to  the  usual  course.  The  word  "  malpractice  " 
is  an  appropriate  term  for  a  contempt  com- 
mitted by  an  attorney  or  solicitor,  in  abusing 
the  practice  of  the  court ;  and  the  most  that 
can  be  said  of  the  order  before  us  is,  that  it 
uses  two  words  of  synonymous  import  to  ex- 
press the  same  idea. 

368*]  *The  return  then  shows,  evidently, 
that  the  proceeding  and  commitment  in  chan- 
cery was  for  a  contempt ;  and  on  this  subject 
it  may  be  useful  to  look  into  the  English  de- 
cisions. 

Several  cases  arose  in  the  time  of  James  I. 
in  which  the  Court  of  King's  Bench  discharged 
persons  upon  fiabeas  corpus  who  were  com- 
mitted by  the  Court  of  Chancery  for  con- 
tempts. In  the  cases  of  Astwick  and  Apzley 
(Moore,  839,  840  ;  1  Roll.  Rep.,  192)  the  cause 
and  particulars  of  the  contempt  were  not  set 
forth  so  as  to  enable  the  Court  of  King's 
Bench  to  exercise  its  assumed  power  to  judge 
of  the  sufficiency  of  the  contempt,  and  this  is 
said  to  have  been  the  reason  for  the  discharge 
in  those  cases.  And,  therefore,  in  Allen's  case 
(Moore,  840),  as  the  cause  of  the  contempt  was 
given,  viz.,  in  not  performing  a  certain  decree 
therein  made,  the  prisoner  was  remanded. 
But  even  this  did  not  satisfy  in  Glanvitte's  case 
(Moore,  838  ;  3  Bulst.,  301  ;  Cro.  Jac.,  343), 
for  there  it  appeared,  by  the  return,  that  he 
was  committed  by  the  Court  of  Chancery  for 
breach  of  a  decree,  and  yet  he  was  discharged 
by  the  Court  of  King's  Bench,  which  held  the 
decree  illegal  ;  and  this  decision  led  to  an  open 
struggle  between  those  courts  for  jurisdiction; 
for  Glanville  was  afterwards  committed  by  the 
Court  of  Chancery  for  the  same  cause,  and 
again  delivered  by  the  Court  of  King's 
Bench. 

Respecting  the  authority  of  these  cases, 
Sergeant  Hawkins  (bk.  2,  ch.  15,  sec.  76)  re- 
marks, that  as  to  the  Court  of  King  s  Bench 
bailing  persons  committed  by  the  Court  of 
Chancery,  little  is  said  in  the  books,  except  in 
the  reign  of  James  I.,  when  Lord  Coke  was 
Chief  Justice,  and  when  there  was  great  heat 
and  contest  between  those  courts,  and  several 
persons  committed  by  chancery  were  bailed  by 
the  King's  Bench.  But  he  adds  that  he  had 
not  met  with  any  late  precedent  of  the  kind, 
and  he  intimates  that  the  long  disuse  of  such 
proceedings  had  lessened  the  authority  of  those 
cases.  In  another  place  (2  Bl.  Rep. ,  757)  they 
369*]  are  called  hasty  decisions.  *They  arose 
out  of  a  violent  contest,  concerning  which  it 
is  has  been  uniformly  admitted,  that  the 
Court  of  King's  Bench  was  wrong,  and  that 
Lord  Coke's  conduct  was  not  only  erroneous, 
but  intemperate.  Those  cases  ought  not,  there- 
fore, to  be  cited  as  precedents,  and  especially 
since  they  are  counteracted  by  the  whole  cur- 
rent of  subsequent  decisions. 

In  the  very  next  reign,  we  find  the  court 
adopting  different  principles,  and  pursuing  a 
more  moderate  course  of  conduct,  and  one 
more  consistent  with  the  privileges  of  other 
courts.  This  appears  from  Chambers'  case 
(Cro.  Car.,  168),  who  was  committed  by  the 
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Star  Chamber  for  a  contempt,  and  upon  being 
brought  into  the  King's  Bench  on  habeas 
corpus,  he  was  remanded,  and  the  court  said 
that  "  it  was  not  the  usage  of  that  court  to 
deliver  one  committed  by  the  decree  of  one  of 
the  courts  of  justice."  In  a  subsequent  case, 
in  that  reign  (Cro.  Car.,  579),  one  J.  S.,  who 
had  been  committed  by  the  Exchequer  for  not 
paying  a  fine,  was  brought  up  by  habeas  corpus 
and  remanded,  "because  the  commitment  was 
by  a  judicial  court." 

In  the  case  of  the  Earl  of  S/uiftsbury  (2  St. 
Tri.,  615  ;  1  Mod.,  144),  who  was  imprisoned 
by  the  House  of  Lords,  for  "  high  contempts 
committed  against  it,"  and  brought  into  the 
King's  Bench,  the  court  held  that  they  had  no 
authority  to  judge  of  the  contempt,  and  re- 
manded the  prisoner.  The  court,  in  that  case, 
seem  to  have  laid  down  a  principle  from  which 
they  never  have  departed,  and  which  is 
essential  to  the  due  administration  of  justice. 
This  principle  that  every  court,  at  least  of  the 
superior  kind,  in  which  great  confidence  is 
placed,  must  be  the  sole  judge  in  the  last  re- 
sort, of  contempts  arising  therein,  is  more 
explicitly  defined,  and  more  emphatically  en- 
forced, in  the  two  subsequent  cases  of  The 
Queen  v.  Paty  et  al. ,  and  of  The  King  v.  Crosby. 
In  the  first  of  those  cases  (2  Ld.  Raym.,  1105) 
the  majority  of  the  court  determined  that  they 
had  no  jurisdiction  over  the  case  of  *a  [*37O 
contempt  adjudged  in  the  House  of  Commons, 
and  they  said  that  warrants  of  commitment  for 
a  contempt  both  in  chancery  and  the  King's 
Bench  were  short,  without  specifying  particu- 
lars, and  yet  such  warrants  were  suffered,  for 
there  was  a  difference  between  a  commitment 
for  a  crime  and  for  a  contempt. 

In  Crosby's  case  (3  Wils.,  188;  2  Bl.  Rep., 
754)  the  language  of  the  judges  is  singularly 
impressive.  He  was  committed  by  the  House 
of  Commons  for  a  breach  of  privilege,  and 
brought  up  on  habeas  corpus.  The  point 
strictly  before  the  court,  and  decided,  was  the 
same  as  in  the  preceding  case  ;  but  the  subject 
unavoidably  led  the  judges  into  the  considera- 
tion of  adjudications  for  contempts  committed 
in  the  courts  of  justice.  Their  clear  exposition 
of  the  law,  on  this  head,  did  not  partake  of 
the  nature  of  obiter  dicta,  but  they  were  solemn 
and  deliberate  opinions  of  the  whole  court, 
two  of  the  judges  of  which  have,  perhaps, 
never  been  surpassed  in  their  distinguished 
reputation  for  talents  and  learning.  Lord 
Chief  Justice  De  Grey  observed  that  "when 
the  House  of  Commons  adjudge  anything  to 
be  a  contempt,  or  a  breach  of  privilege,  their 
adjudication  was  a  conviction,  and  their  com- 
mitment in  consequence  was  execution  ;  and 
that  no  court  could  discharge  or  bail  a  person 
that  was  in  execution  by  the  judgment  of  any 
other  court."  "  It  was  not  the  practice  of  the 
courts  in  ordinary  cases  to  take  cognizance  of 
such  executions,  or  of  commitments  of  that 
kind,  and  there  was  no  precedent  of  West- 
minster Hall  interfering  in  such  a  case.  That 
it  was  held  in  a  case  in  the  Year  Books,  that 
every  court  should  determine  of  the  privilege 
of  that  court  ;  that  if  the  Court  of  C.  B. 
should  commit  a  person  for  a  contempt,  the 
Court  of  King's  Bench  would  not  inquire  into 
the  legality  or  particular  cause  of  commitment, 
if  a  contempt  was  returned,  for  in  this  respect, 
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the  courts  were  co-ordinate  ;  that  the  courts 
of  K.  B.  aod  C.  B.  never  discharged  any 
371*]  person  'committed  for  contempt,  in 
not  answering  in  the  Court  of  Chancery,  if  the 
return  was  for  a  contempt ;  that  if  the  Court 
of  Chancery,  or  the  Admiralty  Court,  commit 
for  a  contempt,  no  other  court  discharges  the 
persons  committed  ;  that  in  Cftitf  Ju«tice  Wil- 
mot's  time,  a  person  was  brought  by  habeats 
cttrpn*  into  C.  B.  who  had  been  committed  by 
the  Court  of  Chancery  of  Durham,  and  that 
court  being  competent,  and  having  jurisdic- 
tion, the  man  was  remanded  ;  that  perhaps  a 
contempt  in  the  House  of  Commons,  in  the 
chancery,  in  the  C.  B.  and  in  the  court  of 
Durham,  might  be  very  different  ;  and  there- 
fore every  court  must  be  sole  judge  of  its  own 
contempts  ;  that  if  the  C.  B.  could  determine 
upon  the  contempts  of  any  other  court,  so 
might  the  other  courts  of  Westminster  Hall, 
and  what  confusion  would  then  ensue. 
Abuses  may  be  made  for  which  there  is  no 
remedy,  but  this  was  unavoidable  ;  and  it  was 
better  to  leave  some  courts  to  the  obligation  of 
their  oaths.  That  in  the  case  of  a  commit- 
ment by  the  K.  B.  or  C.  B.  there  was  no 
appeal  ;  that  if  the  courts  should  abuse  their 
jurisdiction,  it  would  be  a  public  grievance, 
and  redress  must  be  sought  from  the  Leg- 
islature ;  that  if  the  two  Houses  of  Parlia- 
ment also,  as  well  as  the  courts  of  law,  should 
abuse  the  powers  which  the  constitution  has 
given  them,  it  would  be  a  public  grievance  ; 
that  the  constitution  had  provided  checks,  to 
prevent  its  happening — it  must  be  left  at  large 
— it  was  wise  to  leave  it  at  large  ;  some  per- 
sons, some  courts,  must  be  trusted  with  dis- 
cretionary powers ;  and  though  it  is  possible, 
it  was  in  the  highest  degree  improbable  that 
such  abuses  should  ever  happen." 

Mr.  'Justice  Blackstone  pursued  the  same 
train  of  observation,  and  declared  that  all 
courts,  by  which  he  meant  to  include  the  two 
houses  of  Parliament,  and  the  courts  of  West- 
minister Hall,  could  have  no  control  in  mat- 
ters of  contempt ;  that  the  sole  adjudication 
of  contempts,  and  the  punishments  thereof, 
372*]  belonged  exclusively,  *and  without 
interfering,  to  each  respective  court ;  that 
infinite  confusion  and  disorder  would  follow, 
if  every  court  of  the  hall  should  have  power 
to  exa'mine  the  commitments  of  the  other 
courts  for  contempts  ;  that  the  judgment  and 
commitment  of  each  respective  court,  as  to 
contempts,  must  be  final,  and  without  control. 
It  was  a  confidence  that  might,  with  perfect 
safety  be  reposed  in  the  judges  and  the  houses 
of  Parliament.  That  the  objection  as  to  abusive 
consequences  proved  too  much,  because  it  was 
applicable  to  all  courts  of  dernier  retort,  and 
general  convenience  must  always  outweigh 
partial  inconvenience. 

I  have  cited  the  opinions  of  these  judges 
much  at  large,  because  I  could  not  hope  to 
improve  upon  the  strength  of  their  observa- 
tions ;  and  I  entertain  the  most  perfect  con- 
viction that  the  law,  as  they  declared  it  in 
this  case,  was  well  understood,  and  definitive- 
ly established,  as  part  of  the  common  law  of 
England,  at  the  time  of  our  Revolution.  Mr-. 
Justice  Grose,  many  years  afterwards  (8  Term  j 
Rep.,  825),  thought  he  did  enough  to  prove  the  i 
settlement  of  the  law  on  this  subject,  by  I 
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merely  quoting  this  very  able  decision  of  Lord 
Chief  Justice  De  Grey. 

2.  But  admitting  that  the  prisoner  was  com- 
mitted for  a  contempt,  his  counsel  have  con- 
tended that  the  conviction  was  bad,  because 
it  was  not  founded  upon  sufficient  evidence, 
as  it  is  not  stated  in  the  order,  that  the  prison- 
er was  examined  upon  interrogatories. 

It  does  not  appear  upon  the  return,  whether 
the  prisoner  was  or  was  not  examined  upon 
interrogatories.  The  order  is  silent  as  to  that 
fact,  and  it  is  by  inference  only  that  the  coun- 
sel can  draw  such  a  conclusion  from  the  re- 
turn. Assuming  that  the  prisoner  was  not 
examined,  and  that  this  court  was  authorized 
to  review  the  proceedings,  I  am  not  prepared 
to  say  that  such  an  examination  was  indis- 
pensable. This  would  depend  upon  the  usage 
and  practice  of  the  court,  and  it  must  rest 
upon  *sound  discretion,  in  each  par-  [*373 
ticular  case  ;  for  it  is  a  settled  rule  in  chan- 
cery, that  if  the  defendant  be  examined  on 
oath,  touching  a  contempt,  his  denial  is  not 
conclusive,  and  the  court  will  examine  wit- 
nesses on  both  sides,  and  decide  according  to 
the  weight  of  testimony.  There  is,  then,  no 
reason  that  the  party  charged  in  chancery 
with  a  contempt  should  be  entitled  to  claim 
as  a  matter  of  right,  to  purge  himself  upon 
oath,  because  such  purgation  is  no  acquittal, 
as  it  is  at  law.  (4  Bl.  Com.,  284  ;  Doug.,  516.) 
But  it  is  a  decisive  answer  to  this  objection, 
that  we  have  no  authority  to  inquire  upon  this 
return  into  the  proceedings  in  chancery  prior 
to  the  conviction.  It  is  enough  for  us  that 
we  see,  on  the  face  of  the  return,  an  adjudi- 
cation or  conviction  for  a  contempt,  and  a 
commitment  in  pursuance  of  such  conviction. 
By  what  means  the  Court  of  Chancery  arrived 
at  the  adjudication,  we  are  not  to  inquire,  for 
this  court  is  not  intrusted  by  the  Constitution 
with  the  power  of  sustaining  appeals  from 
chancery.  We  can  only  act  judicially  upon 
the  facts  appearing  upon  the  return.  We 
have  not  the  proceedings  and  evidence  before 
us  ;  and  rfo  sit  here  in  judgment  upon  them, 
with  only  ejc-ptirte  suggestions  and  arguments 
to  guide  us,  would  be  extravagant.  I  dis- 
claim any  such  power.  We  are  bound  to  pre- 
sume that  the  prosecution  for  the  contempt 
down  to  the  conviction  was  duly  conducted  ; 
and  I  entertain  a  presumption,  from  the  char- 
acter of  the  court,  that  if  all  the  facts  were 
fairly  before  us  they  would  demonstrate  the 
moderation  and  regularity  of  the  proceedings. 
If  it  is  sufficient  for  us  here,  that  we  see  by 
the  return  a  conviction  for  a  contempt,  and  a 
commitment  by  a  court  of  competent  authority. 
3.  The  last  objection  taken  to  the  sufficiency 
of  the  return  is,  that  the  prisoner  was  com- 
mitted until  the  further  order  of  the  court. 

*It  was  admitted  that  this  is  the  [*374 
usual  form  of  the  order  of  commitment  for  a 
contempt  in  chancery,  as  well  as  in  the  courts 
of  common  law.  If  we  are  all  in  an  error 
upon  this  point,  it  is  time  that  the  practice 
was  revised  ;  but  it  would  ill  become  this 
court  to  discharge  the  prisoner,  by  reason  of 
an  exception  which  applies  equally  to  the 
practice  of  this  court,  and  which  has  been 
established  in  all  the  English  courts,  and  in 
the  two  houses  of  Parliament,  from  almost 
time  immemorial. 
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The  counsel  for  the  prisoner  traced  the 
chancery  practice,  as  laid  down  in  the  Practi 
cal  Register,  and  in  West's  Symbolography, 
back  to  the  period  of  the  Year  Book,  to  show 
that  it  had  no  foundation  there.  But  it 
would  be  extremely  unwise  to  overset  an 
established  practice  and  course  of  precedents, 
because  such  a  remote  origin  cannot  be  shown. 
Our  most  valuable  institutions  could  not  en- 
dure so  severe  a  test.  The  forms  of  admin- 
istering justice,  in  all  their  practical  details, 
have  undergone  essential  changes  and  vast 
improvements.  The  time  of  the  Year  Books 
was,  even  at  Westminster  Hall,  a  time  of 
comparative  ignorance  and  barbarism  ;  and  if 
precedents  from  that  infant  period  of  our  law 
were  admitted  to  control  (lie  cultivated  juris- 
prudence of  the  present  day,  they  would  de- 
grade, or  at  least  tarnish,  the  character  which 
it  now  enjoys,  in  the  maturity  of  its  age,  and 
the  height  of  its  prosperity. 

The  practice  of  commitments  for  contempts, 
during  pleasure,  prevails  in  the  House  of 
Assembly  of  this  State  (Colony  Journals,  Vol. 
II..  510,  a/id  State  Journals  for  1796),  as  well 
as  in  the  House  of  Commons  in  Great  Britain. 
It  has  become  too  deep  rooted  and  inveterate 
a  practice  for  us  now  to  correct ;  and  I  am 
persuaded  that  there  exists  sound  reasons  for 
the  universal  adoption  of  it,  and  that  it  has 
not  been  found,  upon  experience,  to  be  in- 
jurious to  the  liberty  of  the  subject.  The  ob- 
jection is,  at  this  time,  new.  It  was  taken  in 
375*]  The  Earl  of  *8haftsbury's  case,  and 
also  in  that  of  The  Queen  v.  Paty  el  al.;  but 
in  the  latter  case,  though  Chief  Justin  Holt 
objected  to  the  sufficiency  of  the  return,  he 
took  no  notice  of  this  objection  ;  and  Mr. 
Justice  Powys  said  that  a  commitment  during 
the  pleasure  of  the  House  was  more  favorable 
to  the  prisoner,  and  more  for  his  benefit,  than 
a  commitment  for  a  certain  time,  as  it  leaves 
to  the  House  a  power  to  discharge  the  prison- 
er upon  his  submission.  He  said  that  it  was 
agreeable  to  the  constant  forms  of  commit- 
ment by  the  Commons  ;  and  was  conformable 
to  the  commitments  by  the  King's  Bench, 
which  are  implied  to  be  during  the  pleasure 
of  the  court.  (2  Ld.  Raym.,  1108). 

If  the  time  should  be  definite  in  the  sen- 
tence, the  court  could  not  alter  it,  even  upon 
the  submission  of  the  party ;  and  it  would 
operate  rigorously  upon  him.  The  courts 
would  feel  obliged  to  commit  for  a  time  ade- 
quate to  make  due  reparation  for  the  con- 
tempt, without  any  submission.  It  is  the  estab- 
lished course,  in  the  courts  of  law  and  equity, 
and  in  the  Legislature,  to  receive  the  submis- 
sion of  the  party,  whenever  he  is  ready  to 
offer  it,  and  on  reasonable  satisfaction  made, 
to  discharge  him.  The  party  offending  ought 
to  submit,  and  the  form  of  the  order  is  the 
most  effectual  way  to  insure  it.  There  is  no 
such  thing  as  an  abuse  of  this  power  in 
modern  times.  The  case  probably  is  not  to 
be  found.  An  alarm  cannot  be  excited  ^t  its 
existence,  in  the  extent  now  laid  down.  It  is 
given  to  the  courts,  only  for  their  preserva- 
tion, in  order  to  enable  them  to  repel  insults, 
to  protect  suitors,  to  support  their  process, 
and  to  be  an  asylum  from  violence  and  op- 
pression. 

The  judicial  is,  from  its  very  constitution, 
JOHNS.  REP.,  4. 


the  feeblest  department  in  government.  "  Djgg 
troig  puissances,"  says  Montesquieu,  "dont  nous 
awns  parle,  ceUe  ed  juc/er  est  en  qmlquefacon 
nulle."  (L'Esprit  des  Loix,  lib.  11,  ch.  6.)  It 
is  so  checked,  and  so  controlled,  that  it  can 
not  essentially  abuse  its  power.  The  tendency 
of  the  times  is  rather  to  induce  the  courts  to 
relax,  than  increase  in  the  *severity  of  [*37B 
their  ancient  discipline,  to  exercise  their 
power  over  contempts  with  extreme  modera- 
tion, and  never  to  resort  to  it,  but  when  urged 
by  the  most  commanding  necessity.  Sound 
discretion  must  use  and  apply  the  power  we 
have  been  considering,  and  sound  discretion 
is  and  must  be  confided  to  the  highest  tribu- 
nals, on  this  subject.  The  trust  is  given  to 
the  courts,  not  for  themselves,  but  for  the 
public,  who  are  deeply  interested  in  the  pre- 
servation of  this  power,  in  its  accustomed 
vigor. 

i  am,  accordingly,  of  opinion  that  the  pris- 
oner must  be  remanded. 

VAN  NESS,  and  THOMPSON,  JJ.,  were  of 
the  same  opinion. 

THE  COURT  thereupon,  made  the  following 
order : 

ORDERED,  that  the  said  John  V.  N.  Yates 
be  remitted  to  the  custody  of  the  sheriff  of  the 
City  and  County  of  Albany,  to  remain  in  the 
same  state  in  which  he  was  at  the  time  of  the 
issuing  of  the  said  writ  of  habeas  corpus. 

Motion  denied.1 

Reversed -6  Johns.,  337. 

Reviewed— 54  Cal.,  356 ;  6  Fed.  Rep.,  74. 

Cited  in— 5  Johns.,  388 ;  6  Johns.,  479 ;  60  N.  Y., 
570;  14  Barb..  287;  38  Barb.,  47;  5  Abb.  Pr.,  304;  19 
Abb.,  Pr.,  404;  1  Daly,  574. 

What  contempts  rnmtehable  and  hy  whom.  Cited  in 
-3  Wheel.,  3:  1  Wood.  &  M.,  440:  36  Ind.,  208;  65 
Ind.,  511;  44Wis.,  446. 

Statutes— Revision— Change  of  phraseology.  Cited 
in— 21  Wend.,  319;  24  Wend.,  47 ;  9  N.  Y.,  363;  34  N. 
Y.,  287 :  7  Barb.,  195 ;  8  Barb-,  348 ;  10  Barb.,  116 ;  5 
How.  Pr.,  227 ;  60  How.  Pr.,  129;  5  Abb.  Pr.,  99;  13 
Abb.  Pr.,  392. 

See  9  Johns.,  395. 
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Settled  Account — When  Opened — Banking — 
Bookkeeper  —  Embezzlement  —  Clerk,  when 
Agent  of  Dealer — Entries  in  Dealer's  Bank 
Book —  When  Conclusive — Duty  of  Bank  to 
Detect  fraud  of  Clerk — Due  Diligence. 

Where  an  account  has  been  settled,  though  it  can- 
not be  opened  generally,  yet  it  may  be  opened  for 
the  purpose  of  falsifying  particular  items. 

A  clerk  in  the  bank,  who  acted  as  a  bookkeeper, 
and  whose  particular  duty  it  was  to  keep  the  ledger, 

1.— The  prisoner  having  been  bailed  to  appear  at 
this  term,  he  was  called,  and  not  appearing,  his 
recognizance  was  ordered  to  be  estreated. 

NOTE.— Banking— Statment  of  account— Pass  book 
—Acts  of  officer  and.  clerks  of  ttanh. 

A  by-law  or  rule  of  a  bank  that  all  payments 
made  and  received  must  be  examined  at  the  time, 
does  not  preclude  a  party  dealing  with  the  bank 
from  showing  afterwards  that  there  was  a  mistake 
in  the  entry  of  a  deposit  made  by  him.  See  Meehan- 
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into  which  the  entries  are  copied  from  the  toiler's 
cash  book,  received  money  from  A,  who  was  H 
dealer  with  the  bank,  for  the  purpose  of  having  the 
same  deposited  in  the  bunk,  and  which  he  entered  in 
the  ledger,  and  afterwards,  into  the  dealer's  bank 
book,  but  which  was  not  received  by  the  teller,  or 
entered  in  his  cash  book,  and  was  supposed  to  be 
embezzled  with  other  moneys  by  the  clerk,  who  ab- 
sconded ;  it  was  held  that  the  clerk,  in  making  the 
deposit,  was  the  agent  of  A  and  not  of  the  bank  ; 
and  that  A  must  be  answerable  for  the  deficit  in  the 
deposit. 

Whether  due  diligence  was  used  by  the  bank  to 
detect  the  fraud  of  the  clerk,  is  a  question  of  law  ; 
if  the  bank  take  the  usual  and  customary  mode  to 
detect  the  frauds  or  mistakes  of  ite  clerks,  it  will  be 
siillicicnt  evidence  of  due  diligence. 

If  a  dealer  with  the  bank,  send  his  bank  book, 
with  the  money  to  be  deposited,  and  the  clerk  en- 
ters the  amount  to  his  credit  in  the  bank  book,  at 
the  time  the  deposit  is  made,  it  is  conclusive  on  the 
bank  ;  aliter,  if  the  deposit  is  first  made,  and  the  en- 
try is  afterwards  copied  from  the  ledger  into  the 
dealer's  bank  book. 

Citations—  2  Atk.,  119  ;  2  Bro.  C.  C.,  82;  1  Salk.,  282. 


was  an  action  of  assumpsit  for  money 
-L  had  and  received  to  the  use  of  the  plaint- 
iff ;  being  the  sum  of  $1,452,  paid  by  the 
plaintiffs  to  the  checks  or  drafts  of  the  defend- 
ant, between  the  19th  March  and  the  20th 
July,  1808,  inclusive.  The  cause  was  tried  at 
the  New  York  sittings,  in  November,  1806, 
before  Mr.  Justice  Tompkins. 

The  plaintiffs  proved  the  payment  of  the 
checks  in  question,  and  the  deficiency  in  the 
deposits  of  the  defendant,  during  the  period 
above  mentioned.  From  the  regulations  of  the 
bank,  as  to  the  mode  of  transacting  business, 
it  appeared  that  it  is  the  duty  of  a  clerk  in  the 
bank,  called  the  receiving  teller,  to  receive  all 
the  moneys  deposited  in  the  bank  ;  and  when 
received,  to  enter  the  amount,  with  the  name 
of  the  person  for  whom  it  is  received,  in  a 
book  called  the  cash  book.  In  case  of  the  ab- 
sence or  sickness  of  the  receiving  teller,  some 
other  clerk  is  appointed  to  act,  temporarily,  in 
his  place  ;  and  occasionally,  when  there  is  an 
unusual  press  of  business,  some  other  clerk 
acts  as  an  assistant  teller  ;  but  there  is  a  partic- 
ular place  in  the  bank  appropriated  for  the 
teller,  where  all  money  is  regularly  paid,  and 
the  person  who  acts  as  teller  is  to  receive  de- 
posits at  that  place  only.  It  is  the  duty  of  the 
book-keeper  to  keep  the  ledger  only,"  and  to 
post  from  the  cash  book,  kept  by  the  teller,  all 
entries  of  cash  into  the  ledger.  He  has  no 
378*]  right  to  receive  *money  ;  but  there 
have  been  instances,  where  a  book-keeper,  on 
account  of  a  great  pressure  of  business,  has 
assisted  the  receiving  teller,  or  supplied  his 
place  during  his  absence  or  sickness. 

Each  dealer  with  the  bank  is  furnished  with 
a  small  book,  commonly  called  his  bank  book, 


in  which  his  accounts  with  the  bank  are 
stated  ;  and  when  any  deposit  is  to  be  made,  it 
is  regular  to  send  this  bank  book  with  the  de- 
posit, and  the  person  acting  as  receiving  teller 
enters  the  amount  of  the  deposit  in  the  book, 
at  the  time  it  is  made.  Sometimes,  however, 
this  little  bank  book  is  not  sent ;  and  when 
that  happens,  the  book  is  afterwards  written 
up,  and  the  entries  of  the  deposits  made  from 
the  ledger ;  in  which  case  the  entries  always 
appear  in  the  handwriting  of  the  book-keeper, 
whose  duty  it  is  to  write  up  and  balance  the 
dealer's  bank  book.  This  book,  and  the  money 
to  be  deposited,  are  frequently  sent  by  the 
clerks  of  the  persons  dealing  with  the  bank. 
The  regulations  above  mentioned  are  estab- 
lished by  the  bank,  of  which  no  special  notice 
is  given  to  those  dealing  with  it. 

It  appeared  that  one  B.  Brower  was  a  book- 
keeper in  the  bank  during  the  above  periods  ; 
and  that  in  that  capacity  he  kept  the  ledger  A 
to  L  inclusive,  in  which  was  the  account  be- 
tween the  defendant  and  the  bank.  On  the  19th 
March,  1803,  there  appeared  to  be  a  credit  in  the 
ledger  to  the  defendant,  of  $882.75,  and  which 
credit  was  made  in  the  handwriting  of  Brower  ; 
but  the  sum  was  not  entered  in  the  cash  book 
kept  by  the  teller.  On  the  21st  of  March,  1803, 
a  similar  credit  appeared  in  the  ledger,  in  the 
handwriting  of  Brower,  for  $75.50,  which  was 
not  entered  in  the  teller's  cash  book.  On  the 
20th  July  following  there  was  a  similar  entry  in 
the  ledger,  in  the  same  handwriting,  of  the 
sum  of  $293. 17.  On  the  19th  and  21st  March, 
the  receiving  teller  was  at  his  place  in  the 
*bank,  and  he  testified  that  the  sums  [*379 
of  $882.75,  and  $75.50,  credited  to  the  defend- 
ant in  the  ledger  were  not  received  by  him, 
nor,  to  his  knowledge,  by  any  other  clerk  in 
the  bank,  nor  were  they  entered  in  the  cash 
book. 

On  the  20th  July,  one  Jones,  since  deceased, 
acted  in  the  place  of  the  teller  ;  and  the  cash 
book  of  that  day  did  not  contain  any  entry  of 
the  said  sum  of  $293.75;  but  all  the  money 
delivered  over  by  him,  as  received  on  that 
day,  on  being  counted,  at  the  closing  of  the 
bank,  corresponded  with  the  entries  in  the 
cash  book.  On  the  llth  May,  1803,  the  de- 
fendant was  credited  in  the  "ledger  kept  by 
Brower,  with  the  sum  of  $900  ;  but  the  sum 
deposited,  and  entered  in  the  cash  book,  was 
$800  only  ;  and  on  the  13th  June,  a  credit  was 
entered  to  the  defendant,  in  the  same  ledger, 
for  $190.87,  when  the  sum  deposited  and  en- 
tered in  the  cash  book  was  only  $90.87. 

All  the  sums  above  mentioned  were  entered 
I  in  the  bank  book  of  the  defendant,  produced 
1  at  the  trial,  in  the  handwriting  of  Brower  ; 


ics'  &  Farmers'  Bank  v.  Smith,  19  Johns.,  215:  Godin 
v.  Bank  of  Commonwealth,  6  Duer,  76;  Gallatin  v. 
Bradford,!  Bibb.  (Ky.).  209;  Schneider  v.  Irving 
Bank,  :w  How.  Pr.,  190. 

When  one  goes  into  a  bank  and  flnds  behind  its 
counter  an  officer  engaged  in  ite  business,  and  on 
his  demand,  pays  a  debt  due  the  bank  in  good  faith, 
the  bank  is  bound  by  the  payment.  East  Kiver  Nat. 
Bank  v.  Gove,  57  N.  Y.,  597. 

An  action  for  deceit  will  lie  against  a  banking 
corporation  for  a  fraud  committed  by  its  agent,  pro- 
vided the  fraudulent  act  was  within  the  scope  of 
the  agent's  authority,  and  the  corporation  has  de- 
rived benefit  from  it.  Mackay  v.  Commercial  Bank 
of  New  Brunswick,  30  L.  T.  N.  8.,  180 ;  5  L.  K.  P.  C-, 
394.  See  Thompson  v.  Bell,  10  Exch.,  10:  2 Car.  L.  R... 
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1213 ;  Forster  v.  Green,  7  H.  &  N.,  881 ;  6  L.  T.  N.  8. 
390;  British  &  American  Telegraph  Co.  v.  Albion 
Bank,  41  L.  J.  Exch.,  67:  26  L.  T.  if.  8.,  257;  Barwick 
v.  English  Joint  Stock  Bank,  36  L.  J.  Exch.,  147  ;  2 
L.  H.  Exch.,  259. 

A  bank  having  paid  checks  forged  by  the  clerk  of 

one  oMts  depositors,  and  made  the  corresponding 

entries  in  the  pass-book  of  such  depositor,  it  was 

held  that  the  depositor  owed  no  duty  to  the  bank 

(  to  examine  his  book  to  detect  errors  and  forgeries ; 

!  that  the  account  was  liable  to  be  opened  on  the 

]  ground  of  fraud  or  mistake,  and  that  the  clerk  of 

I  the  depositor  was  not  the  agent  of  the  depositor  so 

as  to  bind  him  by  his  acts  or  bv  his  knowledge  of 

his  own  forgeries.    Weisser  v  Denison,  10  N.  1 .,  68, 

i  and  see  Melville  v.  Doidge,  6  C.  B.,  450. 

JOHNS.  REP..  4. 


1809 


PRESIDENT,  ETC.,  MANHATTAN  Co.  v.  LYDIO. 


379 


and  the  account,  in  the  same  book,  had  been 
balanced  three  times,  between  the  19th  March 
and  the  20th  July,  1803,  to  wit,  on  the  22d 
March,  the  20th  May,  and  the  27th  June  ;  once 
by  a  clerk,  who  acted  for  Brower,  in  his  ab- 
sence, and  twice  by  Brower  himself,  whose 
duty  it  was,  as  keeper  of  the  ledger,  to  cast  up 
and"  balance  the  books.  In  doing  this,  the 
practice  is  to  transcribe  from  the  debtor  side  of 
the  ledger  all  sums  drawn  for  by  checks  of 
the  dealer,  who  is  credited  with  all  sums  not 
before  entered  in  his  bank  book. 

This  bank  book  is  the  only  document  or  evi- 
dence that  the  dealer  with  the  bank  has  of  his 
transactions  with  the  bank  ;  it  is  a  request  of 
the  bank,  that  it  should  be  sent  often  to  be 
written  up  and  balanced  ;  and  the  dealer  ac- 
cordingly sends  his  book  to  the  bank,  where  it 
remains  until  it  is  written  up  and  balanced  by 
38O]*  the  clerks  of  *the  bank.  This  is  done 
by  comparing  it  with  the  ledger,  inserting  all 
the  debts  and  credits,  and  stating  the  balance 
as  it  appears  in  the  ledger,  and  when  thus  bal- 
anced it  is  returned  by  the  bank  to  the  dealer. 

When  the  bank  book  was  written  up,  in  the 
absence  ot  Brower,  it  happened  in  the  follow- 
ing manner  :  The  plaintiffs  sent  a  notice  to  the 
defendant  that  his  account  was  overdrawn,  and 
the  deficiency  claimed  by  the  plaintiffs  was 
immediately  paid  ;  this  was  on  the  27th  June, 
1803. 

A  dealer's  bank  book,  belonging  to  R.  G., 
was  produced,  in  which  were  several  entries  of 
sums  deposited  to  his  credit,  in  the  handwrit- 
ing of  Brower,  on  the  day  when  the  receiving 
teller  appeared  to  be  in  his  place  in  the  bank, 
and  which  deposits  were  also  entered  in  the 
cash  book.  It  happened  that  once,  on  the  7th 
December,  1802,  an  entry  was  made  in  the 
same  bank  book,  of  a  deposit  of  $150,  to  the 
•credit  of  the  same  dealer,  in  the  handwriting 
of  Brower,  and  which  was  entered  in  the 
ledger  ;  but  no  entry  thereof  was  made  in  the 
receiving  teller's  cash  book,  though  it  appeared 
that  the  teller  acted  in  his  place  on  that  day, 
and  not  Brower. 

It  appeared  that  Brower  eloped  from  the  city 
on  the  17th  August,  1803,  having  fraudulently 
taken  money  from  the  bank  to  the  amount  of 
$10,000. 

According  to  the  regulations  of  the  bank,  it 
is  their  uniform  practice,  in  the  course  of  the 
day,  or  during  the  next  day,  to  compare  the 
entries  in  the  cash  book,  with  the  entries  in  the 
ledger  :  and  this  is  done  by  the  receiving 
teller,  and  the  clerk  who  keeps  the  ledger. 
Once  a  month,  a  committee  of  the  directors 
examine  the  cash  in  the  bank,  to  see  that  it 
corresponds  with  the  cash  account,  in  the  cash 
ledger,  rendered  by  the  book-keepers,  each  of 
whom  renders  a  balance  sheet,  which  is  com- 
pared with  the  cash  account.  Prior  to  the 
elopement  of  Brower,  these  accounts  corres- 
381*]  ponded  ;  but  when  his  *fraud  was  dis- 
covered, it  appeared  that,  in  order  to  cover  the 
fraud,  he  fabricated  false  balance  sheets,  cor- 
responding with  the  entries  in  the  cash  book, 
but  not  with  those  in  the  ledger. 

Sometime  after  Brewer's  elopement,  the  de- 
fendant told  a  witness  that  he  had  received  a 
letter  from  Brower,  informing  him  that  he 
(Brower)  had  committed  a  fraud  in  keeping  the 
defendant's  account  with  the  bank.  On  this 
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intimation,  the  whole   account  was  critically 
examined ;    and,  on    such    examination,    the 
fraudulent   entries  above  stated  were  discov- 
ered.    By  a  similar  course  of  examination, 
|  which,    however,   was  not  usual,    the    bank 
j  might  have  detected  the  fraud  at  any  time. 

After  this  examination  the  defendant  was 
informed  of  the  result,  who  answered  that  he 
had  employed  Brower  as  a  writer  to  post  his 
books.  At  first  he  wrote  in  the  evening,  but 
he  afterwards  came  to  write  in  the  morning 
before  10  o'clock,  when  the  bank  opened  ;  that 
!  when  Brower  left  the  defendant's  house  to  go 
j  to  the  bank  he  would  frequently  ask  him  if 
i  he  had  any  money  or  notes  to  send  for  deposit; 
that  he  sent  money  by  him  to  be  deposited, 
and  that  he  might  have  been  ruined  ;  which 
the  witness  understood  to  refer  to  his  intrust- 
ing Brower  to  carry  money  to  the  bank.  It 
appeared  that  Brower  had  been  formerly  a 
clerk  to  the  defendant,  and  was  recommended 
by  him  to  the  bank,  and  was  employed  on  that 
recommendation.  Brower  then  sustained  a 
good  character,  and  was  a  confidential  clerk 
in  the  bank.  It  was  agreed  that  the  defend- 
ant was  a  man  of  fair  character  and  wholly 
ignorant  of  any  fraud  committed  by  Brower, 
until  informed  by  the  above-mentioned  letter. 
When  Brower  was  admitted  as  a  clerk  in  the 
bank,  he  gave  a  bond  with  surety  for  his  good 
conduct  in  the  sum  of  $2,000,  which  bond  is 
in  force. 

*The  defendant  had  said  to  one  of  [*382 
the  witnesses,  that  he  could  not  account  for 
the  errors  in  his  bank  book,  unless  it  was  from 
his  occasionally  intrusting  Brower  to  carry 
money  to  the  bank,  and  which  he  never  de- 
posited. 

It  appeared  that  Brower  lodged  a  note  in  the 
bank,  for  collection,  given  by  J.  H.  to  the 
defendant,  for  $208  which  was  indorsed  by 
the  defendant,  and  afterwards  by  Brower  ; 
that  the  note  was  entered  in  the  little  bank 
book  in  the  name  of  the  defendant  for  collec- 
tion in  Brower's  handwriting ;  and  when  it 
became  payable  it  was  withdrawn  by  the  de- 
fendant and  delivered  by  Bower  to  a  clerk  of 
the  defendant. 

After  the  bank  had  received  intimation  of 
the  frauds  committed  by  Brower,  in  the  ac- 
count of  the  defendant,  the  cashier  made 
several  alterations  in  red  ink  in  the  defendant's 
bank  book,  which  had  been  left  by  him,  de- 
noting the  entries  to  which  the  bank  objected 
as  erroneous,  and  returned  the  book  so  altered 
to  the  defendant  ;  but  this  was  done  without 
his  knowledge  or  authority. 

The  judge  told  the  jury  that  the  bank  was 
not  chargeable  by  the  dealer,  unless  the  sums 
for  which  the  credit  was  claimed  were  de- 
livered to  the  receiving  teller,  or  to  some  person 
acting  in  his  stead  or  as  his  assistant,  or  came 
into  the  coffers  of  the  bank,  or  unless  they  had 
become  chargeable  in  this  case,  in  consequence 
of  the  fraud  or  improper  conduct  of  Brower 
as  their  book-keeper  ;  and  he  submitted  to  the 
jury  to  determine,  first,  whether  the  money 
for  which  the  credit  was  claimed  by  the  de- 
fendant had  been  delivered  to  the  proper  clerk 
or  received  into  the  bank,  in  which  case  the 
plaintiffs  ought  not  to  recover  ;  and,  secondly, 
if  the  money  had  been  so  received,  whether 
the  bank  had  used  due  diligence  in  detecting 
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and  rectifying  the  frauds  and  mistakes  of 
Brower,  their  book-keeper,  in  the  accounts 
balanced  and  returned  by  the  plaintiffs  to  the 
383*]  defendant ;  *if  they  had  used  due 
diligence  the  loss  must  be  sustained  by  the 
defendant  and  the  verdict  ought  to  be  for  the 
plaintiffs  ;  otherwise  the  loss  ought  to  be  borne 
by  the  plaintiffs,  and  a  verdict  be  given  for 
the  defendant. 

The  jury  found  a  verdict  for  the  defendant. 
A  motion  was  made  to  set  aside  the  verdict,  and 
for  a  new  trial  on  the  following  grounds  : 

1.  Because  the  money  now  claimed  by  the 
plaintiffs  was  never  paid  into  the  bank  by  the 
defendant. 

2.  Because  the  plaintiffs  are  not  responsible 
for  the  fraud  or  misconduct  of  Brower,  and 
the  payments,  if  any  were   made  to  Brower, 
were  made  at  the  peril  of  the  defendant. 

8.  For  the  misdirection  of  the  judge. 

4.  Because  the  verdict  is  against  law  and 
evidence. 

Mr.  Hoffman,  for  the  plaintiffs.  1.  The  mode 
of  transacting  business  with  the  plaintiffs  is 
the  same  as  is  practised  in  the  other  banks  of 
the  United  States,  and  is  well  known  to  all 
persons  dealing  with  the  bank.  The  teller  is 
known  to  be  the  person  authorized  to  receive 
all  deposits.  The  book-keeper  is  a  distinct 
clerk,  whose  sole  and  proper  duty  it  is  to  post 
the  entries  made  in  the  teller's  cash  book.  The 
proof  is  conclusive  on  this  point,  at  least  for 
the  sum  of  $987 ;  for  that  amount  was  not 
paid  at  the  proper  and  appointed  place.  If 
the  payment  was  irregular,  it  is  incumbent  on 
the  defendants  to  prove  that  the  money  actually 
came  into  the  hands  of  the  plaintiffs.  The 
law  will  not  presume  that  it  came  into  the 
coffers  of  the  bank,  unless  it  was  paid  at  the 
proper  place  in  the  usual  and  regular  mode. 
There  ought,  therefore,  to  have  been  a  verdict 
for  the  plaintiffs  at  least  for  the  amount  of 
$987.  And  as  to  the  evidence  of  the  payment 
of  the  $293,  there  is  not  sufficient  proof  of  a 
payment  to  warrant  the  finding  of  the  jury. 
384*]  *2.  Brower  was  the  agent  of  the 
bank,  only  as  a  book-keeper,  except  on  special 
occasions,  when  he  was  intrusted  to  receive 
money  in  the  place  of  the  teller.  In  all  the 
instances  in  which  he  received  money  from  the 
defendant  to  deposit  in  the  bank,  be  was  the 
agent  of  the  defendant,  not  of  the  plaintiffs  ; 
for  his  fraud,  therefore,  in  relation  to  such 
sums,  the  defendant,  not  the  plaintiffs,  must 
be  answerable.  Again,  the  moneys  delivered 
by  the  defendant  to  Brower  were  not  received 
by  him  in  the  banking-room.  The  only  sum 
for  which  there  is  any  evidence  of  its  having 
been  paid  in  the  bank  is  $293. 

8.  The  charge  of  the  judge  was  not  correct. 
There  was  no  want  of  due  diligence  on  the 
part  of  the  plaintiffs,  who  proceeded  according 
to  the  usual  course  in  such  cases.  But  if  the 
plaintiffs  are  not  answerable  for  the  fraud  of 
Brower,  who,  in  regard  to  the  money  received 
was  the  agent  of  the  defendant,  then  the  ques- 
tion about  due  diligence  cannot  arise.  Again, 
whether  due  diligence  or  not  is  a  question  of 
law  (1  Bos.  &  Pull.,  389).  and  not  of  fact,  and 
therefore,  not  proper  to  be  left  to  the  jury.  In 
a  case  of  fraud  the  doctrine  about  clue  dili- 
gence does  not  apply  ;  but  if  the  fraud  be 
proved,  the  law  will  afford  a  remedy  notwith- 
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standing  the  lapse  of  time.  The  most  plausi- 
ble objection  is,  that  by  suffering  the  book  to 
be  balanced  three  times,  the  bank  adopted  the 
act«  of  Brower.  But  the  original  fraud  was 
in  Brower,  the  agent  of  the  defendant,  and 
the  balancing  of  the  book  was  a  continuation 
of  that  fraud. 

Though,  generally  speaking,  a  settled  ac- 
count cannot  be  opened,  yet  it  may  be,  where 
you  can  lay  your  finger  on  the  errors  or  items 
falsely  charged.  The  rule  is  the  same  in  equity 
as  in  law.  If  this  may  be  done  as  to  a  mis- 
take, a  fortiori,  it  ought  to  be  allowed  where 
there  is  fraud.  (2  Atk.,  113,  119;  2  Bro.  C. 
C.,  62  :  3  Anst.,  769  ;  4  Ves.,  .Tun.,  118  ;  For. 
Ex.  Rep.,  157;  6  Ves.,  Jun.,  485;  ]  Salk., 
282.) 

*  Messrs.  S.  Jones,  Jun.,  and  J.  Rod-  [*38f> 
cliff,  contra.  Brower  was  the  general  and  con- 
fidential agent  of  the  plaintiffs,  who  are  respon- 
sible for  the  fidelity  and  honesty  of  the  clerks 
they  employ  in  the  business  of  the  bank. 
When  the  question  arises,  which  of  two  inno- 
cent persons  must  bear  a  loss,  by  the  miscon- 
duct of  a  third  person,  it  must  be  borne  by 
him  who  gave  the  trust  and  confidence.  The 
rules  relative  to  the  mode  of  doing  business  in 
the  bank  were  made  for  their  own  convenience 
and  security,  and  cannot  affect  or  vary  the 
rights  of  the  dealers  with  the  bank  ;  but  it  ap- 
pears that  the  plaintiffs  allowed  of  deviations, 
from  these  rules  at  various  times,  by  permit- 
ting a  book-keeper  or  other  clerk  to  assist  the 
teller,  or  to  act  in  his  place.  It  is  proved  that 
Brower  was  permitted  to  act  as  teller,  and  to 
receive  money  brought  to  be  deposited.  Hav- 
ing allowed  him  once  to  act  in  that  capacity, 
the  plaintiffs  can  never  be  permitted  after- 
wards to  object  that  he  was  not  a  teller  or  not 
authorized  to  receive  money. 

The  general  principle  is,  that  the  bank  must 
be  responsible  for  the  acts  of  their  clerks  and 
agents,  unless  they  publish  to  the  world  that 
particular  clerks  are  authorized  and  intrusted 
by  them  to  do  certain  specific  things  ;  for, 
otherwise,  how  are  strangers  dealing  with  the 
bank  to  know  whether  a  particular  clerk  is 
acting  within  the  scope  of  his  authority  or 
not  ?  There  is  no  evidence,  except  as  to  two 
sums,  that  the  defendant  ever  trusted  Brower 
to  carry  money  to  the  bank  to  be  deposited. 
In  those  instances  he  was  the  agent  of  the  de- 
fendant no  further  than  to  carry  the  money 
to  the  bank  ;  when  in  the  bank,  he  was  the 
agent  of  the  plaintiffs,  and  it  was  there  he 
committed  the  fraud. 

We  do  not  deny  that  a  settled  account  may- 
be opened,  in  case  of  a  mistake  or  fraud*, 
where  such  mistake  or  fraud  is  imputable  to 
the  person  against  whom  the  relief  is  sought, 
by  opening  the  accounts  ;  but  that  is  not  the 
case  here. 

*The  dealer's  bank  book, as  it  is  called,  [*38(£ 
is  kept  by  the  plaintiff  and  their  agents.  If 
Brower  was  not  their  agent  to  make  the  orig- 
inal entries,  he  was,  undeniably,  their  agent  in 
balancing  this  book,  from  time  to  time,  be- 
cause that  is  admitted  to  be  the  peculiar  duty 
of  the  book-keeper.  The  settlements  in  this 
bank  book  are  the  only  evidence  allowed  or 
given  to  the  defendant  of  the  state  of  his 
account  ;and  havingbeen  made  by  the  proper 
agent  of  the  plaintiffs,  must  be  considered  as 
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conclusive  against  them,  unless  they  can  show 
a  fraud  in  the  defendant  himself.  These  set- 
tlements deliberately  made,  from  time  to  time, 
are  an  adoption  of  the  acts  of  Brower,  who 
was  the  regular  agent  of  the  plaintiffs,  in  keep- 
ing the  account  and  comparing  it  with  the 
ledger,  and  any  frauds  committed  by  him  in 
that  capacity  must  undoubtedly  be  charged  to 
the  bank.  Again,  the  plaintiffs  took  security 
for  the  fidelity  of  Brower  as  their  agent ;  they 
ought,  therefore,  to  bear  the  less  arising  from 
his  misconduct,  and  look  to  their  security  for 
an  indemnity. 

Due  diligence  or  not,  is  the  question  of  law, 
in  relation  to  certain  commercial  transactions  ; 
but,  generally,  it  is  a  mixed  question  of  law 
and  fact.  The  judge  did  no  more  than  give  his 
opinion  as  to  the  law,  and  then  leave  it  to  the 
jury  to  find  the  fact ;  if  they  found  that  the 
plaintiffs  had  been  remiss  and  negligent,  then, 
by  law,  the  ought  to  bear  the  loss. 

Mr.  T.  A.  Emmet,  in  reply  The  true 
question  is,  whether  the  money  was  deposited 
in  the  bank  or  not.  This  is  a  principal  fact 
to  be  proved,  and  which  has  been  assumed  by 
the  counsel  for  the  defendant.  The  evidence 
of  the  fact  is  an  entry  in  the  cash  book,  and  an 
entry  in  the  ledger,  which  is  no  more  than  a 
copy  of  the  cash  book.  If  the  ledger  is  not  an 
exact  copy  of  the  cash  book,  it  is  so  far  incor- 
rect. If  the  defendant  had  sent  his  bank  book 
with  the  money,  and  had  demanded  the  book 
387*]  of  *Brower,  he  would  have  been  able 
to  have  detected  the  fraud  immediately.  The 
original  entry  by  the  teller  in  the  bank  book 
is  no  doubt  conclusive  against  the  bank  ;  but 
where  the  bank  book  is  not  sent  with  the 
money,  an  entry  is  made  in  the  teller's  cash 
book,  which  is  copied  into  the  ledger ;  and 
when  the  dealer's  bank  book  is,  afterwards,  sent 
to  the  bank  to  be  written  up,  these  entries  are 
copied  from  the  ledger  into  it  by  the  clerk 
who  keeps  the  ledger.  They  are  nothing  more 
than  copies  from  a  copy  ;  they  are  no  evidence 
against  the  plaintiffs  that  deposits  were  made. 

The  presumption  is  that  the  money  was 
never  deposited,  otherwise  the  receiving  teller 
would  have  known  it.  If  Brower  made  false 
entries  in  the  ledger,  when  no  money,  in  fact, 
was  deposited,  such  entries  can  never  give  a 
right  against  the  bank.  .It  is  the  original 
entry  only  in  the  dealer's  bank  book  that  gives 
him  a  right  against  the  bank. 

I  deny  the  principle  that  the  bank  is  answer- 
able for  all  the  acts  of  their  clerks  in  the  bank; 
they  are  responsible  only  for  such  acts  as  are 
done  by  them,  in  their  proper  capacities,  or 
places  for  which  they  are  appointed.  As  well 
might  the  bank  be  made  responsible  for  money 
delivered  to  the  door-keeper  to  be  deposited. 
This  is  not  the  case  where  two  persons  are 
equally  losers.  The  defendant  is  a  gainer  by 
the  fraud  of  Brower. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

If  the  defendant's  account  with  the  bank  be 
considered  as  balanced  by  the  officers  of  the 
bank  having  competent  authority  for  that  pur- 
pose, as  it  appears  to  me  it  must,  still  the  cases 
of  Vernon  v.  Vaudry  (2  Atk.,  119),  and  Brow- 
nell  v.  Brownell  (2  Bry.  C.  C.,  62),  are  author- 
ities for  saying,  that  though  the  whole  account 
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cannot  be  opened  after  such  a  lapse  of  time, 
yet  that  the  particular  items  may  be  falsified. 

This  case  turns  on  the  point,  whether,  in 
respect  to  some  of  the  false  credits  given  to 
the  defendant  in  the*ledger,  and  from  [*388 
hence  transcribed  into  the  defendant's  bank 
book,  Brower  did  not  act  as  the  agent  of  the 
defendant  in  making  the  deposits;  and  whether 
as  such,  he  was  not  enabled  to  commit  the 
frauds  of  which  the  plaintiffs  complain. 

It  is  certain  that  the  defendant  did  send 
money  by  Brower,  at  several  times,  to  make 
j  deposits  :  and  if  it  can  be  ascertained  that,  in 
]  discharge  of  that  trust,   he  falsely  obtained 
!  credits  for  the  defendant  beyond  the  amount 
deposited,  so  far  I  think  the  defendant  liable. 
Brower  was  the  servant  of  the  plaintiffs,  when 
in  their  employ,  and  in  their  office  ;  and  for 
acts  there  done,  the  plaintiffs  are  answerable 
(1  Salk.,  282) ;  but  for  acts  not  done  in  execu- 
|  tion  of  the  authority  given  him  by  the  plaint- 
iffs, they  are  not  chargeable.     In  "making  de- 
!  posits  for  the  defendant  Brower  acted,  not  as 
the  servant  of  the  plaintiffs,  but  as  the  agent 
of  the  defendant,  and  the  defendant  would  be 
answerable  for  any  deficit  in  the  deposits  in 
the  same  manner  as  though  he  himself  had 
been  guilty  of  a  fraud  in  making  them. 

The  judge  fairly  submitted  it  to  the  jury  to 
decide  whether  the  money  for  which  credit 
was  claimed  by  Lydig  had  been  delivered,  or 
received  into  the  bank.  If  it  had,  he  observed 
that  the  plaintiffs  ought  not  to  recover.  This 
part  of  the  charge  appears  to  me  correct.  The 
second  position  stated  to  the  jury  was,  that  if 
the  money  had  not  been  so  received,  then 
whether  the  bank  used  due  and  proper  diligence 
in  detecting  and  rectifying  the  frauds  or  mis- 
takes of  Brower,  their  book-keeper,  in  the 
accounts  balanced  and  rendered  to  the  defend- 
ant, would  be  a  material  inquiry  ;  and  if  the 
plaintiffs  had  used  due  diligence,  the  loss  must 
be  sustained  by  the  defendant,  and  the  verdict 
j  ought  to  be  for  the  plaintiffs  ;  but  if  they  had 
1  not,  then  the  loss  ought  to  fall  on  them,  and 
'  the  verdict  ought  to  be  for  the  defendant. 

The  latter  position  I  think  incorrect  in  this,, 
that  the  question  of  due  diligence  was  left  at 
j  large  to  the  jury,  *without  any  opinion  [*38i> 
!  expressed  by  the  judge,  and  because  I  perceive 
no  grounds  on  which  to  found  the  charge  of  a 
want  of  due  diligence  on  the  part  of  the  bank. 
:  The  examinations  at  the  bank,  by  the  com- 
j  mittee  of  directors,  were  in  the  usual  way  ; 
I  and  the  frauds  practised  by  Brower  eluded 
!  detection,  by  his  fabrication  of  a  false  balance 
j  sheet.     It  is  not  for  the  court  to  point  out  the 
mode  banks  are  to  pursue  to  detect  frauds  ; 
but  if  they  take  the  usual  and  uniform  method 
adopted  not  only  by  this,   but  I  presume   by 
other  banks,  they  cannot  be  subjected  to  the 
charge  of  neglige'nce.      There  is  no  proof  that 
the  other  banking  institutions  pursue  a  differ- 
ent method,  and  I  therefore  think  it  fair  to  con- 
clude they  do  not. 

I  have  said  that  particular  errors  in  accounts 

may  be  inquired  into  and  rectified,  though  the 

whole  account  may  not  be  liable  to  be  opened, 

with  respect  to  accounts  kept  by  individuals 

with  a  bank  ;  but  in  my  mind  there  is  this 

exception — if  the  dealer's  book  accompany  the 

j  deposits,  and  the  credit  be  then  given,  when 

I  the  deposit  is  made,   it  becomes  an  original 
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entry,  and  would  be  conclusive  on  the  hank  ; 
if.  however,  the  book  is  sent  to  be  written  up 
afterwards,  it  is  not  an  original  entry,  and  may 
be  examined  into. 

The  result  of  my  opinion  is,  that  the  jury 
were  misdirected  on  the  point  of  negligence  on 
the  part  of  the  plaintiffs.  It  should  not  have 
been  submitted  to  them  as  a  question  of  fact ; 
and,  as  it  was  so  submitted,  their  verdict,  for 
might  we  know,  turned  on  that  point,  and  for 
that  reason  there  ought  to  be  a  new  trial. 

The  court  are,  accordingly,  of  opinion  that 
there  must  be  a  new  trial,  with  costs  to  abide 
the  event  of  the  suit. 

Ne-ie  trial  granted. 

Di8tinguished-57  N.  Y..  602. 

Cited  in— 1  Edw.,  547;  ION.  Y.,  76;  H111&  D.,  413; 
.,  133. 


3»O*]  MACKSON,  ex  dem.  HARDENBERGH 

ET   AL., 
V. 

D.  L.  SCHOONMAKER. 

Ejectment  —  Statute  of  Limitation  —  Remainder- 
man —  Laches  of  Tenant  —  Entry  to  Avoid 
Statute  —  Adverse 


Neither  a  descent  cast,  nor  the  statute  of  limita- 
tions, will  bar  or  affect  the  right  of  a  remainderman. 
or  reversioner,  during1  the  continuance  of  the  par- 
ticular estate  ;  nor  will  the  acts  or  laches  of  the 
tenant  of  the  particular  estate  affect  the  party  en- 
titled in  remainder.  An  entry  to  avoid  the  statute, 
must  be  an  entry  for  the  purpose  of  taking  posses- 
sion. 

What  acts  amount  to  an  adverse  possession  or  a 
disseisin. 

Citations.-l  Lutw.,  779,  781,  783;  2  Salk.,  432;  1 
Burr.,  120,  138  ;  7  East,  311,  313,  319,  321. 

THIS  was  an  action  of  ejectment  for  lands 
in  the  town  of  Rochester.     It  was  tried  at 
the  Ulster  Circuit,  before  Sir.  Justice  Van  Ness, 
and  a  struck  jury,  eight  of  the  jurors  having 
been  on  a  view  of  the  premises. 

The  plaintiff  offered  in  evidence  a  will  of 
Josephat.  Dubois,  dated  4th  September,  1757, 
and  it  was  proved  by  showing  that  the  wit- 
nesses were  dead,  and  proving  their  hand- 
writing ;  and  that  the  testator  died  on  the  12th 
of  September,  1757.  The  judge  decided  that 
an  estate  for  life  was  thereby  given  to  Fijatje 
Dubois,  the  testator's  widow  :  and  after  her 
death,  the  fee  of  the  lands  was  given  to  his 
three  daughters  —  Maria,  the  wife  of  Hendri- 
cus  Hornbeck,  who  died  without  issue  ;  Cor- 
nelia, wife  of  I.  G.  Hardenbergh,  one  of  the 
lessors  ;  and  Catharine,  since  married  to  the 
other  lessor,  Jonas  Hasbrouck.  The  two  first 
sisters  were  married  in  the  lifetime  of  their 
father.  Catharine  married  shortly  after  his 
death  ;  but  whether  under  age,  or  not,  did  not 
appear.  Maria  died  after  her  husband,  leav- 
ing a  mother.  By  the  will,  if  either  daughter 
died  without  issue,  her  share  was  to  go  to  the 
surviving  sisters,  or  sister,  in  fee.  The  t«sta- 


NOTE.—  Advene  posseHxion—Wtiat  constitutes. 
See  Brandt  v.  Ogden,  1  Johns.,  156.  and  note. 
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tor's  widow  died  about  the  autumn  of  1792.1 

*A  deed  from  Leonard  Cole  to  Jose-  [*391 
phat  Dubois,  dated  30th  October,  1751,  and 
acknowledged,  was  read  in  evidence  ;  and  the 
plaintiff  proved  that  the  grantor  was  reputed 
in  the  family  to  have  been  the  eldest  son  and 
heir-at-law  of  Leonard  Cole,  Sen.  ;  and  that 
his  father  was  dead. 

The  plaintiff  then  gave  in.evidence  the  record 
of  a  deed  from  Rosekrans,  De  Witt  and  Wyn- 
kook,  trustees  of  Rochester,  to  Leonard  Cole, 
dated  17th  November,  1714,  acknowledged, 
30th  December,  1751,  by  De  Witt,  one  of  the 
grantors,  before  a  judge  the  Court  of  Common 
Pleas,  at  his  chambers. 

The  plaintiff  also  produced  a  deed  from 
Leonard  Cole,  son  and  heir  of  Leonard  Cole, 
Sen. ,  to  Josephat  Dubois,  dated  8th  November, 
1730,  for  other  lands  than  the  premises,  but 
reciting  them  to  be  part  -and  parcel  of  the  land 
of  Leonard  Cole,  Sen. 

The  plaintiff  then  proved,  by  Guesbert 
Krom,  a  witness  aged  85  years,  that  from  the 
age  of  13  to  33  he  lived  about  half  a  mile  north 
of  the  premises  ;  and  when  about  18 years  of  age 
he  saw  a  patch  of  clearing  and  a  skepple  sow- 
ing, along  the  south  side  of  Stoney  Kill,  near 
where  young  Jacobus  Schoonmaker  now  lives, 
and  upon  which  it  appeared  that  corn  had  be- 
fore been  planted  ;  that  young  Leonard  Cole 
lived  where  Jonas  Hasbrouck  now  lives. 

Jacob  Quick,  aged  48,  testified  that  the 
servants  of  Fijatje,  the  widow  of  Dubois, 
some  time  before  her  death,  cut  wood,  and 
made  rails,  on  the  south  side  of  Stoney  Kill, 
and  between  that  and  the  Mill  Brook,  nearly 
south  of  young  Jacobus  Schoonmaker's  ;  and 
that  Jonas  Hasbrouck,  one  of  the  lessors,  who 
lived  with  his  mother-in-law,  the  said  widow, 
had  made  mill  stones,  south  of  the  Creek  Mill, 
19  or  20  years  ago  ;  and  that  the  inhabitants 
of  Rochester  claimed  the  right  of  cutting 
wood  *and  breaking  stone  on  the  lands  [*39SS 
in  Rochester  not  inclosed. 

Samuel  Freer  testified  that  he  had,  by  per- 
mission of  the  widow  Dubois,  cut  wood  south 
of  Stoney  Creek,  in  1790  or  1791,  and  that  his 
father,  who  was  a  freeholder,  and  inhabitant 
of  Rochester,  had  also  cut  wood  there  by  her 
permission. 

John  A.  De  Witt  testified  that  he  had  made 
a  map  of  a  tract,  comprehended  in  the  deed 
from  the  trustees  of  Rochester  to  Leonard 
Cole,  Sen.,  on  which  the  Stoney  Kill,  Mill 
Brook  and  Sander's  Kill  were  laid  down  from 
actual  survey  ;  and  that  the  premises  in  pos- 
session of  the  defendant  were  between  Stoney 
and  Mill  Kill,  and  the  plaintiff  claims  them 
by  virtue  of  the  deed  from  the  trustees  of 

1.— The  words  of  the  will  were  as  follows :  "I  fur- 
ther give,  devise  and  bequeath  unto  my  three  well 
beloved  daughters,  as  namely.Maria  Hornbeck, wife 
of  Hendricus  Hornbeck,  Cornelia,  wife  of  Johannis 
Gerard  Hardenberg,  and  Catharine  Dubois.  all  my 
lands,  tenements,  &c.,  to  be  equally  divided  among 
them  :  each  the  just  third  part  thereof,  six  weeks 
after  the  decease  of  my  dearly  beloved  wife  Fijatje 
Dubois,  or  aa  soon  as  she  marries,  she  is  to  quit  all 
claim  of  this  my  above-mentioned  estate ;  but  as 
long  as  she-remains  my  widow,  she  is  to  remain  in 
full  possession,  and  master,  &c.  Provided,  never- 
theless, if  any  of  my  above  named  daughters  should 
come  to  die,  or  decease,  without  heirs  of  their  own 
issue,  then  their,  or  either  of  their  shares,  shall  be 
equally  divided  among  the  survivors  of  them,  or 
each  or  either  of  their  nelrs." 
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Rochester  to  the  elder  Cole,  which  compre- 
hended all  the  land  between  the  Stoney  and 
Sander's  Kill,  from  their  junction  up  to  David 
Du hois'  southwest  corner,  on  the  Stoney  Kill, 
and  a  line  from  thence,  south  to  the  Sander's 
Kill.  In  1792  he  surveyed  the  said  tract,  and 
found  a  marked  tree,  which  was  boxed  in  pres- 
ence of  the  jury  ;  and  the  marks  appeared  to 
be  51  years  old,  and  the  tree  180  years.  The 
tree  answered  to  the  description  in  the  plaint- 
iff's deed.  There  were  two  other  trees  appar- 
ently marked  at  the  same  time. 

The  plaintiff  having  here  rested  his  cause,  the 
defendant's  counsel  moved  for  a  nonsuit.on  the 
ground  that  no  title  had  been  shown  in  Leon- 
ard Cole,  Sen.,  and  that  no  possession  had 
been  proved  ;  but  the  motion  was  overruled. 

The  defendant  proved  by  F.  Schoonmaker, 
aged  69,  that  Captain  Joakim  Schoonmaker 
was  one  of  the  trustees,  named  in  the  patent  of 
Rochester,  and  lived  on  the  north  side  of 
Stoney  Creek,  within  a  quarter  of  a  mile  of  it, 
where  his  son  Joakim  afterwards  lived  ;  that 
the  three  sous  of  Joakim  had,  as  long  ago  as  he 
could  recollect,  established  divisions  between 
393*]  their  respective  parts  *on  the  land 
possessed  by  them  on  the  south  side  of  the 
Stony  Creek  ;  they  possessed  lands  improved 
to  the  Mill  Creek  ;  some  of  the  family  had  a 
fence  beyond  it,  extending  to  Sander's  Kill. 
John,  a  grandson  of  Captain  Joakim,  was  in 
possession  of  the  land  occupied  by  the  defend- 
ant ;  and  was  in  possession  when  the  witness 
was  10  or  12  years  old  ;  some  of  his  fence  was 
along  the  Stoney  Kill,  and  southwest  from  the 
Stoney  Kill  to  the  Mill  Creek,  nearly  as  the 
fence  now  runs ;  south  of  this  the  land  was 
claimed,  as  part  of  the  180  acres  granted  to 
Captain  Joakim,  by  the  town  of  Rochester. 
John  died  in  possession  before  or  during  the 
war.  John,  the  son  of  Captain  Joakim,  had 
once  cleared  land  along  the  Stoney  Kill,  being 
about  20  or  30  acres,  the  outside  fences  of 
which  are  now  the  same  as  when  he  first  knew 
it.  He  had  also  seen  a  fence,  extending  to 
Mill  Creek,  from  the  Stoney  Kill,  between  the 
defendant  and  Jacobus  Schoonmaker  ;  it  was 
made  of  lopped  trees  ;  and,  in  some  places, 
had  stakes  and  riders.  He  did  not  know  that 
the  fence  forming  John's  western  boundary 
extended  south  to  Mill  Creek  ;  but  he  knew 
well  that  the  fence  between  Joakim  and  John 
extended  to  the  Mill  Creek  ;  all  the  fences  ap- 
peared to  be  of  some  years'  standing.  There 
was  a  road  through  the  defendant's  possession, 
which  crossed  the  Mill  Creek,  and  the  low 
land  adjoining  the  Stoney  Kill  was  cleared 
when  he  first  knew  it. 

John  Depuy,  aged  68  years,  testified  that  he 
lived  near  the  family  of  the  Schoonmakers  ; 
that  Captain  Joakim  had  seven  sons  ;  that  he 
has  known  the  lands  south  of  the  Stoney 
Creek  from  his  earliest  remembrance  ;  that 
the  low  lands,  in  possession  of  three  of  those 
sons  appeared  to  be  ancient  clearings  when  he 
first  knew  them  ;  that  he  knew  the  defendant's 
possession  when  a  boy ;  it  was  then  in  pos- 
session of  Captain  Joakim's  son  John,  who 
died  there,  before  the  war,  and  was  succeeded 
by  his  sou,  who  was  succeeded  by  the  defend- 
394*]  ant  ;  that  the  *outside  fences  of  the 
farm  stand  now  where  they  stood  when  John 
settled  there  ;  he  was  present  when  the  pro- 
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prietors  of  the  Grote  Transport  tract  divided 
it ;  that  the  defendant's  farm  has  been  in  fence, 
as  it  now  is,  as  long  as  he  could  remember ; 
that  the  low  lands  have  been  improved  as  long 
as  any  in  Rochester ;  the  descendants  of  Cap- 
tain Joakim  claimed  the  north  and  south  sides 
of  the  Stoney  Kill,  as  their  own  ;  that  the 
cleared  lands  were  along  the  Stoney  Creek, 
which  is  low  land  ;  the  low  lauds  were  in 
fence  in  1768,  when  the  Grote  Transport  tract 
random  line  was  run  ;  that  50  years  ago  he  fol- 
lowed the  outside  fence  of  John  Schoonmaker's 
farm  to  the  Mill  Creek,  and  it  was  made  of 
trees  cut  down,  with  cross  stakes  and  riders, 
and  high  enough  to  keep  out  cattle  ;  that  the 
upland  possession  of  the  defendant  was  cleared 
a  great  many  years  ago  ;  that  the  inhabitants 
of  Rochester  cut  wood  and  made  mill-stones 
where  they  pleased  on  the  unimproved  lands 
not  in  fence,  and  between  Stoney  and  Mill 
Creeks ;  the  low  lands  of  John  Schoonmaker 
were  8  or  10  acres,  along  the  Mill  Creek  ;  and 
this  possession  he  saw  before  Josephat  Dubois 
died.  He  heard  from  the  defendant's  father, 
that  the  80  and  100  acre  deeds  covered  the  low 
lands  of  the  family,  south  of  the  Stoney  Kill  ; 
the  fence  of  John  Schoonmaker  ran  from  the 
Stoney  to  the  Mill  Creek  ;  he  saw,  when  young, 
a  brush  fence,  running  part  of  the  way  down 
the  Mill  Creek  ;  it  had  stakes  and  riders,  and 
he  saw  it  before  the  division  of  the  Grote 
Transport  tract.  All  the  fences  are  now  as 
when  he  saw  them. 

Ephriam  Baker,  aged  62  years,  testified  that 
he  lived  with  old  Jacobus  Schoonmaker  when 
a  boy  ;  that  he  then,  or  about  that  time,  saw 
a  fence  running  from  the  low  land  to  the  Mill 
Creek  ;  and  that  there  is  a  fence  there  now  ; 
old  Jacobus  Schoonmaker  went  for  rails  south 
of  the  Mill  Creek  ;  the  low  lands  were  cleared 
when  the  witness  first  knew  them  ;  the  Schoon- 
makers used  to  cart  *rails  from  south  [*395 
of  the  Stoney  Kill  when  he  was  a  boy ;  the 
low  lands  of  John,  son  of  Jacobus,  were  all  in 
fence,  and  staked  and  ridered.  His  present 
memory  did  not  enable  him  to  say  that  the 
fence  went  farther  south  than  the  low  land. 

Jacobus  Wynkoop,  aged  71,  and  Elias  Mill- 
er, aged  62  years,  testified  to  the  same  effect. 
Miller  said  he  saw,  when  young,  a  fence  which 
extended  to  the  Mill  Creek,  and  crossed  it  and 
ran  down  the  same  some  distance  ;  it  was  on 
the  land  then  occupied  by  John  Schoonmaker; 
this  fence  joined  the  fence  said  to  belong  to 
Joakim  ;  beyond  these  fences  it  was  all  com- 
mons. The"  low  land  was  cleared  when  he 
first  saw  it,  and  he  was  brought  up  within  a 
mile  and  a  half  of  it.  He  knew  the  division 
between  John  and  Joakim,  but  does  not  know 
that  it  extended  to  the  Mill  Creek;  the  fences 
remained  in  the  same  places  until  he  moved 
away  in  1773.  John  used  the  land  as  his  own  ; 
the  upland  was  then  all  wood  ;  the  low  lands 
only  were  cleared.  It  was  an  old  clearing 
when  he  first  saw  it  ;  the  fences  were  sufficient 
to  keep  out  cattle  ;  and  there  were  bars  which 
opened  through  them. 

The  defendant  then  produced  a  deed  from 
the  children  of  Captain  Joakim  to  John 
Schoonmaker,  dated  20th  March,  1745. 

Frederick  Westbrook,  aged  54,  a  witness  for 
the  plaintiff,  testified  that  40  years  ago  no  up- 
land was  cleared,  and  there  was  no  fence  on 
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the  Mill  Creek  ;  that  80  years  ago  he  saw  on 
the  Mill  Creek  a  fence  of  lopped  trees  only, 
which  appeared  to  have  been  recently  made, 
and  this  possession  fence  ran  up  and  down  the 
creek  for  a  short  distance;  Lodowick  Schoon- 
maker  told  him  when  he  lived  on  the  premises, 
80  years  ago,  that  he  did  not  claim  as  far  as 
the  Mill  Creek,  but  confined  his  claim  to  the 
fence  running  east  and  west. 
39O*]  *Abraham  T.  E.  De  Witt,  testified 
that  in  1798  he  saw  no  fence  on  the  Mill  Creek, 
and  only  the  rail  fence  running  east  and  west, 
not  far  south  of  the  defendant  s  house. 

John  Miller,  aged  64,  another  witness  for 
the  plaintiff,  testified  that  as  to  the  existence 
of  any  fence  except  that  on  the  low  land,  that 
he  had  known  the  premises  from  a  boy,  and 
that  there  was  no  clearing  on  the  low  land  ex- 
cept five  or  six  acres  at  the  old  saw  mill. 

The  defendant  then  read  in  evidence  the 
patent  of  Rochester,  dated  25th  June,  1703, 
and  the  records  of  Rochester  to  prove  that  the 
grantors  to  Leonard  Cole  were  not  trustees  at 
the  time  of  the  deed. 

The  judge  charged  the  jury  that  the  title  of 
plaintiff  was  valid,  and  that  he  was  entitled  to 
recover,  unless  the  defendant  had  made  put 
an  adverse  possession,  commencing  in  the  life- 
time of  Josephat  Dubois,  and  continued  down 
uninterruptedly;  that  the  deed  to  John  Schoon- 
maker  was  not  located  and  so  could  not  aid  the 
defendant ;  that  there  was  not  evidence  of  a 
continued  possession,  or  of  a  sufficient  fence  ; 
that  only  the  possession  of  the  low  land  along 
the  Stoney  Creek  appeared  to  b,e  adverse  ;  and 
he  thought  the  plaintiff  ought  to  recover  the 
land  possessed  by  the  defendant  to  the  foot  of 
the  ridge  along  the  low  land. 

The  jury  found  a  verdict  for  the  plaintiff 
accordingly. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  L.  Elmendorj,  for  the  defendant.  The 
lessors  have  not  shown  sufficient  title  to  enable 
them  to  recover  against  the  defendant.  They 
proved  a  conveyance  from  the  trustees  of 
Rochester  to  Leonard  Cole,  Sen. ;  Leonard  Cole, 
the  younger,  conveyed  to  Josephat  Dubois ; 
but  there  is  no  evidence  of  any  possession  in 
Dubois  or  those  from  whom  he  claimed  title. 
No  acts  of  ownership  appear  to  have  been  ex- 
ercised by  either  of  them.  On  the  other  hand 
397*]  the  defendant  has  *shown  an  adverse 
possession  as  far  back  as  the  memory  of  the 
oldest  witnesses  c  in  reach ;  a  possession  of  above 
sixty  years.  Now,  an  adverse  possession  of  20 
years  is  sufficient  to  give  a  good  title. 

Again,  there  is  sufficient  evidence  of  a  de- 
scent cast.  John,  the  son  of  Joakim  Schoon- 
maker,  died  in  possession,  and  was  succeded 
by  his  son,  who  continued  in  possession  ;  and 
after  his  death  was  succeeded  by  the  defend- 
ant. 

The  deed  from  the  children  of  Captain  Joa- 
kirn  Schoonmaker,  in  1745,  to  John  Schoon 
maker  was  sufficiently  located  to  entitle  the 
defendant  to  the  benefit  of  the  possession;  and 
the  judge  was  incorrect  in  directing  the  jury  to 
disregard  that  deed. 

The  judge  was  also  incorrect  in  his  charge 
in  saying  that  it  was  not  enough  merely  to 
show  a  continued  possession  of  20  years  at  a 
period  of  40  years  ago,  but  that  an  uninicr- 
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rupted  possession  down  to  the  present  time 
should  be  shown,  which  would  be  a  possession 
of  60  years.  A  continued  adverse  possession 
of  20  years  gives  a  complete  title  ;  and  there  is 
no  necessity  for  showing  a  continuation  of  the 
possession  afterwards. 

As  the  defendant  held  under  color  of  title, 
the  lopping  of  trees  round  woodland  connected 
with  cultivated  land,  is  sufficient  evidence  of 
ownership,  at  least  60  years  ago;  and  no  other 
evidence  ought  to  be  required. 

Messrs.  J.  Talmadge  and  Sudani,  contra. 
The  lessors  have  shown  a  regular  paper  title 
from  the  patent  of  Rochester.  [Mr.  E.  Wil- 
liam*, for  the  defendant.  We  admit  the  paper 
title.]  Then,  have  the  lessors  lost  that  title, 
for  want  of  a  possession  ?  The  possession  of 
John  Schoonmaker  must  inure  to  the  benefit  of 
the  lessors  who  have  the  *title  by  deed;  [*3J)H 
and  unless  the  defendant  makes  out  a  clear  ad- 
verse possession  the  plaintiff  must  prevail.  The 
lessors  derive  their  title  from  government, 
which  precludes  the  idea  of  a  title  in  another. 
The  possession  will  follow  and  support  the  title 
of  the  plaintiff  unless  an  actual  ouster  is. 
shown. 

The  widow  of  Josephat  Dubois  took  a  life 
estate  under  the  will  (6  Cruise's  Dig.,  193, 194, 
319,  320,  181;  Com.  Rep.,  233  ;  Cro.  Jac.,  75; 
Hob.,  32;  Cro.  Eliz.,  15;  1  Vern.,  22),  and 
after  her  death  as  she  remained  a  widow,  the 
estate  descended  to  her  three  daughters  named 
in  the  will. 

But  it  is  said  that  there  has  been  a  disseisin 
and  dissent  cast  sufficient  to  toll  the  right  of 
entry.  A  disseisin  is  an  actual  entry  by  wrong 
on  him  who  has  the  freehold,  and  turninghim 
out.  There  must  be  a  tortious  ouster,  an  ac- 
tual expulsion,  to  constitute  a  disseisin  as  dis- 
tistinguished  from  an  intrusion  or  disposses- 
sion. (1  Burr.,  107,  118;  Leon.,  209;  Bract,, 
ch.  2,  fol.  160,  Litt.,  sec.  279;  1  Salk.,  246  ; 
Cro.  Jac.,  685  ;  Co.  Litt.,  153  b,  257  b,  830  b, 
note  285,  181  a,  266  b,  note  217;  1  Cruise,  15, 
sees.  45,  46  ;  5  Cruise,  214.)  There  can  be  no 
disseisin  by  a  person  entering  on  vacant  or  un- 
cultivated land  ;  nor  can  there  be  a  disseisin 
by  a  person  who  enters  under  color  of  claim 
or  title.  The  words  of  the  4th  section  of  the 
statute  of  limitation  (24  sess.,  ch.  183,  sec.  4  ; 
2  Rev.  Stat.,  292),  show  that  the  disseisor 
must  have  no  right  or  title  to  the  lands  of 
which  he  dies  seized,  in  order  to  toll  the  right 
of  entry. 

No  disseisin  can  affect  the  right  of  a  person 
not  having  a  right  of  entry,  at  the  time  of  the 
descent  cast.  (7  East.,  319  ;  Co.  Litt.,  240  b.) 
During  the  lifetime  of  the  widow  of  the  testa- 
tor the  lessors  had  no  right  of  entry.  They 
cannot,  therefore,  be  affected  by  any  act  or 
laches  of  the  tenant  for  life,  or  during  the  con- 
tinuance of  the  particular  estate. 

Again,  the  lessors  take  the  property  asheirs- 
at-law,  not  as  devisees  ;  for  where  the  same 
estate  is  devised  to  a  person  which  he  would 
have  taken  by  descent  he  may  take  by  descent. 
(2  Saund.,  7,  n.  4  ;  1  Com.  Rep.,  72,  123;  3 
Lev.,  127;  1  Ld.  Ravm.,  728  ;  1  Salk.,  241  ; 
6  Cruise.,  144,  sees.  5,  145,  sec.  6.)  Here  the 
lessors  may  elect  to  take  either  as  heirs  or 
devisees. 

The  statute  of  limitations  would  not  run 
against  the  lessors  during  the  continuance  of 

JOHMS.  REP..  4. 


1809 


JACKSON,  EX  DEM.,  v.  SCHOONMAKER. 


398 


399*]  the  life  estate,  and  the  *widow  died  in 
1792  ;  since  that  time  the  lessors  have  been 
J'eines  covert,  so  that  since  the  death  of  Josephat 
Dubois  there  has  been  no  person  who  could 
bring  an  action  of  ejectment. 

Though  there  may  have  been  a  possession 
adverse  to  the  tenant  for  life  for  more  than  20 
years,  it  will  not  bar  those  in  remainder  or  re- 
version ;  for  the  statute  does  not  begin  to  run 
against  the  remainderman  or  reversioner,  until 
he  has  a  right  of  entry.  So  that  an  estate  ma}' 
have  been  held  adversely  during  a  hundred 
years,  and  yet  be  recovered  by  a  remainder- 
man. (Sug.  Law  Yen.,  239,  240;  1  Burr.,  60  ; 
2  Salk.,  422  ;  1  Lutw.,  779.)  The  lessors  do 
not  derive  their  title  through  the  particular 
•estate  ;  their  claim  is  wholly  independent  of 
the  widow,  and  cannot  be  affected  by  any  pos- 
session adverse  to  her.  (2  Evans*  Pothier,  228; 
1  Pothier,  456. 

Again,  to  constitute  such  an  adverse  posses- 
sion as  will  bar  the  real  owner,  it  should  not 
only  be  uninterupted  but  marked  by  definite 
boundaries.  (1  Johns.  Rep.,  158.)  There 
must  be  a  real  and  substantial  inclosure  ;  an 
actual  occupancy,  definite,  positive  and  noto- 
rious. (2  Johns.  Rep.,  234.) 

The  possession  set  up  by  the  defendant  prior 
to  the  death  of  J.  Dubois,  is  certainly  not  of 
this  character,  and  the  lessors  are  not  to  be  af- 
fected by  any  subsequent  acts.  A  mere  pos- 
session, without  color  or  title,  can  never  bar  an 
adverse  claim.  (Taylor's  N.  C.  Rep.,  112.) 

Mr.  E.  Williams,  in  reply.  Whatever  may 
have  been  the  original  right  of  the  lessors, 
they  have  lost  their  remedy.  Joakim  Schoon- 
maker, the  elder,  was  one  of  the  original 
patentees  ;  and  in  the  year  1729  made  his  will, 
•devising  all  his  estate  then,  as  we  contend,  in 
his  possession,  to  his  children,  who,  in  1745, 
executed  deeds  of  release  to  each  other,  for 
their  respective  shares.  This  deed  recites  that 
the  seven  sons  of  Joakim  Schoonmaker,  the 
•elder,  made  a  partition  of  the  greatest  part  of 
the  real  estate  devised  to  them,  on  the  6th 
April,  1731,  and  had  each  of  them,  since  that 
time,  severally  held  and  occupied  their  shares, 
4OO*J  *according  to  such  division.  By  that 
division  the  premises  in  question,  among  other 
lots,  fell  to  John.  Schoonmaker. 

The  best  evidence  of  a  continued  possession 
has  been  produced  that  the  nature  of  the  case 
admits.  Very  aged  witnesses  prove  a  general 
reputation  and  tradition  as  to  the  possession  of 
Joakim  ;  and  an  ancient  deed  refe'rs  to  the  same 
possession.  The  deed  to  John  does,  in  fact, 
cover  the  premises  in  question  ;  but  whether 
it  does  or  not  is  immaterial.  It  is  enough  that 
he  entered  and  took  possession  under  the  deed, 
thus  entering  under  a  color  or  claim  of 

Tight. 

The  judge  charged  the  jury,  that  the  nature 
of  the  possession  of  John  was  such  that  it  must 
inure  to  the  benefit  of  the  real  owner,  or,  in 
other  words,  that  it  was  a  mere  possession 
fence.  But  this  name  given  to  the  inclosure, 
by  some  of  the  witnesses,  ought  not  to  mislead 
the  court  so  as  to  destroy  the  right  of  the  de- 
fendant. It  was  such  a  fence  as  has  been  in- 
variably used  in  the  country  for  inclosing  land 
for  agricultural  purposes.  It  was  not  made  of 
mere  lopped  trees,  but  was  sufficient  to  keep 
-out  cattle.  John  cultivated  the  low  land, 
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built  a  house  on  the  ridge,  and  inclosed  the 
upland. 

If  there  was  an  adverse  possession  in  Joakim, 
and  afterwards  in  John,  antecedent  to  the 
year  1751,  then  Cole  was  incompetent  to  con- 
vey the  premises  to  Dubois.  But  if  there  was 
not  such  an  adverse  possession  against  Cole  as 
to  incapacitate  him  from  conveying,  still 
Dubois  was  dispossessed  prior  to  1751.  If 
Dubois  was  out  of  possession,  he  could  not 
devise  in  1757 ;  and  then  his  children  must 
take  as  heirs,  and  not  as  devisees.  If  they 
claim  as  heirs,  what  becomes  of  the  particular 
estate  in  the  wife,  for  life,  on  which  so  much 
of  the  argument  of  the  plaintiff's  counsel  is 
founded  ?  It  is  said  the  lessors  were  feme* 
covert  ;  but  if  they  took  as  heirs,  they  must 
take  in  1757,  and  "were  bound  to  bring  their 
action  in  twenty  *years  thereafter.  The  [*4O1 
husband  and  wife  might  bring  their  action. 
The  saving  of  the  statute  is  only  for  ten  years 
after  the  disability  is  removed."  The  right  of 
the  husband  and  wife  to  bring  the  action  is 
barred  ;  and  this  is  an  ejectment  on  the  demise 
of  the  husband  and  wife. 

Again,  if  a  disseisor,  having  been  in  the 
peaceable  possession  of  land  for  five  years, 
dies,  a  descent  is  cast,  and  tolls  the  right  of 
entry,  even  of  a  feme  covert.  A  feint  covert 
may  be  disseised.  (1  Lev.,  166.)  In  the  case 
of  Van  Dyck  v.  Van  Beuren  &  Vonburgh  (1 
Caines,  84;  S.  C.,  1  Johns.  Rep.,  345)  the 
court  decided  that  there  might  be  a  disseisin 
of  vacant  land  ;  and  that  an  exclusive  percep- 
tion of  the  rents  and  profits  would  work  a  dis- 
seisin, in  spite  of  the  true  owner. 

It  is  said  that,  as  the  title  comes  from  gov- 
ernment, it  excludes  the  idea  of  a  title  in 
another  ;  and  the  possession  of  the  defendant, 
or  those  under  whom  he  claims,  must  inure  to 
the  benefit  of  the  true  owner.  But  all  grants 
of  lands  are  derived  from  the  government,  and 
if  this  argument  is  to  prevail,  there  would  be 
no  occasion  for  a  statute  of  limitations.  But 
that  statute  is  founded  on  the  presumption 
that  after  twenty  years  all  evidence  of  the  title 
is  lost ;  and  after  a  possession  for  that  period, 
the  court  will  presume  a  title  in  the  possessor. 
A  grant  is  presumed  after  thirty  years. 

KENT,  Ch.  J..  delivered  the  opinion  of  the 
court  : 

In  this  case  a  regular  paper  title  to  the  prem- 
ises was  shown  to  reside  in  those  lessors  of  the 
plaintiff  who  are  daughters  of  Josephat  Dubois. 
He  died  in  the  year  1757,  and  by  his  will  an 
estate  was  given  to  his  widow,  for  life,  pro- 
vided she  remained  his  widow  (as  she  did), 
and  after  her  death  the  remainder  in  fee  to  his 
daughters. 

1.  The  first,  and,  indeed,  the  only  material 
question  of  law  arising  upon  the  case  is, 
whether  the  lessors  are  not  barred  ^y  the 
statute  of  limitations.  Assuming  it  as  a  fact 
*that  Dubois  was  not  disseised,  and  [*4O2 
that  no  adverse  possession  existed  against  him 
in  his  lifetime  of  the  premises  recovered, which 
are  the  uplands  of  Stoney  Kill,  it  is  then  a  set- 
tled position  that  no  subsequent  disseisin  or 
adverse  possession  would  bar  the  right  of  the 
lessors,  if  they  brought  their  suit  (as  it  appears 
they  did)  within  twenty  years  after  the  death 
of  the  widow.  Neither  a  descent  cast,  nor  the 
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statute  of  limitations  will  affect  a  right,  if  a 
particular  estate  existed  at  the  time  of  the  dis- 
seisin, or  when  the  adverse  possession  began, 
because  a  right  of  entry  in  the  remainderman 
cannot  exist  during  the  existence  of  the  partic- 
ular estate  ;  and  the  laches  of  a  tenant  for  life 
will  not  affect  the  party  entitled.  An  entry  to 
avoid  the  statute,  must  be  an  entry  for  the 
purpose  of  taking  possession,  and  such  an 
entry  cannot  be  made  during  the  existence  of 
the  life  estate.  (Hunt  v.  Bourne,  1  Lutw., 
779,  781,  782  ;  2  Salk.,  422  ;  1  Burr.,  120,  126 ; 
7  East,  811,  312,  319,  321.) 

2.  The  second  material  point  made  in  the 
cause  is  as  to  a  disseisin  or  adverse  possession 
existing  at  the  time  of  the  death  of  Dubois. 
On  this  point  the  testimony  is  contradictory, 
and  must  be  very  uncertain,  from  the  great 
length  of  time  which  has  elapsed  since  the 
death  of  Dubois,  which  was  51  years  before 
the  time  of  the  trial.  Five  witnesses  on  the 
part  of  the  defendant  testified  to  facts  in  favor 
of  the  existence  of  such  adverse  possession, 
though  none  of  the  facts  tended  to  establish  a 
disseisin,  in  the  strictly  technical  sense  of  the 
term.  Four  witnesses  on  the  part  of  the 
plaintiff  testified  to  facts  contradicting  the  ex- 
istence of  any  such  possession.  Considering 
the  remoteness  of  the  period  to  which  the 
witnesses  referred,  the  loose  and  uncertain 
tenor  and  manner  of  their  testimony,  the 
ambiguous  nature  of  the  possession  set  up,  the 
contradictory  and  nearly  balanced  testimony 
upon  the  subject,  and  that  the  cause  was  tried 
4O3*]  *by  a  struck  jury,  eight  of  whom  had  a 
view  of  the  premises, there  is  no  probability  that 
any  new  light  can  be  thrown  upon  the  sub- 
ject. The  court  would  have  been  as  well,  if 
not  better  satisfied,  if  the  verdict  had  been  the 
other  way  ;  but  under  the  circumstances  of  the 
case,  they  do  not  think  it  would  consist  with 
the  exercise  of  a  sound  discretion  to  disturb 
the  verdict. 

Motion  denied. 

Cited  in— 8  Johns.,  369  :  5  Cow.,  96:  17  Wend.,  46; 
53  N.  Y.,  294 ;  10  Hun,  341 ;  29  Barb.,  325 ;  2  Abb.  Pr., 
813;  17  Abb.  Pr.,  119;  10  Bos.,  113. 


VAN  VECHTEN  v.  GRAVES. 

Debt    on    Bond — Assignment — Breach — Notice 
from  Assignee — Practice. 

Whew;  A  gave  a  bond  to  B  conditioned  to  rebuild 
the  walls  of  a  certain  house,  in  case  they  grave  way 
or  fell  down  in  a  certain  time,  and  pay  the  dam- 
aKes,  and  the  walls  did  give  way  within  the  time, 
and  the  obligee,  having  sold  the  house  to  C,  assigned 
the  bond  to  him,  who  gave  notice  to  A  of  the  fail- 
ure of  the  walls,  and  requested  him  to  rebuild,  &c., 
it  was  held  that  the  notice  from  the  assignee  was 
sufficient. 

On  a  motion  to  set  aside  a  nonsuit,  the  court 
do  not  take  notice  of  objections  to  the  sufficiency 
of  the  declaration ;  they  properly  arise  on  a  motion 
in  arrest  of  judgment. 

Citation— 3  Johns.,  426. 

THHIS  was  an  action  of  debt  on  a  bond,  dated 
J.  the  16th  June,  1799,  conditioned,  that  if, 
at  any  time  from  the  date  of  the  obligation, 
until  the  16th  July,  1809,  the  cellar  wall,  or 
two  stocks  of  chimneys,  in  a  house  built  by 
the  defendant  for  the  plaintiff,  should  settle, 


give  way,  or  fall  down  from  the  place  where 
they  were  then  built,  that  then  the  defendant, 
his  heirs,  &c.,  should  well  and  substantially 
rebuild  the  same,  at  his  own  expense,  and  pay 
the  plaintiff  all  damages  occasioned  by  their 
settling,  giving  way,  or  falling  down,  &c. 
The  plaintiff,  in  his  declaration,  after  setting 
forth  the  condition  of  the  bond,  averred  that 
the  cellar  wall  and  chimneys  did,  on  the  1st 
January,  1800,  settle,  give  way,  and  fall  down, 
and  that  the  defendant,  though  of  ten  requested, 
did  not  rebuilt  the  same,  nor  pay  the  damages, 
&c. 

*The  defendant  pleaded  non  est  [*4O4 
factutn;  and  traversed  the  breach  assigned, 
and  the  request  to  rebuild,  or  pay  the  damages. 

The  cause  was  tried  at  the  liensselaer  Cir- 
cuit, in  October  last,  before  Mr.  Justice  Yates. 

The  plaintiff  proved  that  the  chimneys  set- 
tled and  cracked,  so  that  they  took  fire  ;  that 
the  defendant  lived  within  thirty  rods  of  the 
house  ;  that  the  fire  was  a  subject  of  public 
conversation  in  the  neighborhood,  and  that  the 
defendant  was  frequently  at  the  house  after 
the  fire. 

A  witness  testified  that  about  a  year  before 
Messrs.  Comstock  and  Walworth  called  on  the 
defendant  to  repair  the  wall  and  chimneys,  and 
demanded  payment  for  the  damages. 

The  judge  was  of  opinion  that  to  entitle  the 
plaintiff  to  recover,  it  was  requisite  for  him  to 
prove  a  notice  to  the  defendant  of  the  situa- 
tion of  the  wall  and  chimneys,  and  a  request 
to  repair  them  according  to  the  condition  of 
the  bond. 

The  plaintiff  then  offered  to  prove  that  Com- 
stock and  Walworth  had  purchased  the  house 
of  him  in  1800,  and  that  he  assigned  the  bond 
of  the  defendant  to  them,  by  an  indorsement 
thereon,  under  his  hand  and  seal,  and  that 
notice  thereof  was  given  to  the  defendant ;  that 
a  short  time  before  the  present  action  was 
commenced,  the  defendant  went  to  the  house 
and  examined  the  situation  of  the  wall  and 
chimneys. 

The  judge  decided  that  this  evidence  was 
inadmissible,  and  that  a  notice  and  request  to 
the  defendant  from  the  plaintiff  himself  must 
be  proved  before  the  plaintiff  could  recover. 

The  plaintiff  was  thereupon  nonsuited. 

A  motion  was  made  to  se't  aside  the  non- 
suit. 

Mr.  Rusftel,  for  the  plaintiff.  No  notice  of 
the  happening  of  an  event  is  necessary  to  be 
given,  where*  it  is  public  *and  iioto-  [*4O5 
rious,  and  must  be  within  the  knowledge  of 
the  party.  (Com.  Plead.,  C,  73,  75  ;  Cro.  Jac.. 
102,  228',  229,  404,  432.) 

Where  the  obligor  is  in  a  situation  to  know 
the  happening  of  the  event  on  which  lie  is  to 
be  liable,  he  is  bound  to  take  notice  of  it,  and 
the  obligee  need  not  give  him  notice.  In  Peel 
etal.  v.  Tntlock  (1  Bos.  &  Pull.,  419),  where 
the  defendant  was  bound  for  the  fidelity  of  a 
clerk,  it  was  held  that  an  action  lay  against  the 
surety,  for  the  embezzlement  of  the  clerk, 
three  years  after  the  fact  happened,  and  though 
no  notice  was  given  of  the  embezzlement  to 
the  obligor,  until  the  action  was  brought  by 
the  obligee  on  the  bond. 

But  admitting  such  notice  to  be  requisite, 
before  an  action  is  commenced,  we  contend 
that  the  assignees  of  the  bond,  in  the  present 
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case,  were  competent  to  give  the  notice ;  for 
this  court  have  decided  that  they  will  take 
notice  of  the  rights  of  an  assignee  of  a  chose 
in  action  (3  Johns.  Rep.,  426);  and  this  case 
comes  within  the  spirit  of  that  decision. 

Messrs.  Foot  and  Skinner,  contra.  It  is  ad- 
mitted that  where  the  obligor  must,  from  his 
situation,  be  supposed  to  know  the  fact,  no  no- 
tice is  necessary  ;  but  this  case  does  not  come 
within  that  rule,  for  there  is  nothing  in  the 
defendant's  situation  on  which  to  ground,  ne- 
cessarily, a  presumption  of  knowledge.  Where 
a  notice  is  essential,  and  necessarily  to  be 
proved,  the  common  words  in  a  declaration 
"  though  often  requested,"  &c.,  are  not  suffi- 
cient ;  but  a  notice  must  be  specially  averred. 
As  there  was  no  averment  of  notice,  none 
could  be  proved  at  the  trial.  The  terms  of 
the  contract  show  the  necessity  of  notice  ;  for 
the  obligor  is  to  rebuild,  and  pay  the  damages, 
arising  from  a  defect  or  failure  of  the  wall  or 
chimneys. 

4O6*]  *It  is  true  that  the  rights  of  as- 
signees are  to  be  protected.  But  here  the  right 
of  action  against  the  defendant  had  accrued 
prior  to  the  assignment,  and  when  the  plaintiff 
alone  could  give  notice, 

Per  Curiam.  Whether  the  declaration,  in 
this  cause,  contains  a  sufficient  averment  of 
notice  of  a  breach  of  the  condition  of  the  bond, 
or  whether  such  an  averment  was  at  all  neces- 
sary, are  questions  which  cannot  arise  on  the 
present  motion.1 

The  defendant  has  seen  fit  to  traverse  such 
notice,  and  issue  is  thereupon  taken  ;  the  ques- 
tion, which  arose  on  the  trial,  related  to  the 
sufficiency  of  the  proof  to  maintain  such  issue ; 
and  the  only  point  now  before  the  court  is, 
whether  it  was  competent  for  the  assignees  of 
the  bond,  to  give  notice  of  the  breach,  and  re- 
quest a  performance  of  the  condition.  The  as- 
signees were  the  proper  persons  to  give  such 
notice  ;  they  alone  were  beneficially  interested 
in  the  covenant.  It  was  proved  that  the  de- 
fendants had  notice  of  the  assignment.  It  has 
been  repeatedly  decided,  and  well  settled,  both 
in  our  own,  and  in  the  English  courts,  that 
the  right  of  an  assignee  of  a  chose  in  action 
will  be  recognized  and  protected.  (3  Johns. 
Rep.,  426.)*  If  notice  of  the  breach  in  this 
case  was  necessary,  the  assignor  might  have 
refused  to  give  such  notice ;  and  if  the  assign- 
ees could  not,  the  covenant  would,  thereby, 
become  nugatory.  The  defendant's  counsel, 
upon  the  argument,  seemed  to  admit  that  the 


-,  5  Cow.  Rep.,  115,  and  the 


1. — Sargent  v.- 
cases  cited. 

2.— The  rights  of  an  assignee  of  a  chose  in  action 
are  now  completely  settled  by  the  courts  of  law, 
who,  though,  they  preserve  the  form  of  an  action 
in  the  name  of  the  assignor,  who  consider  the  bene- 
ficial interest  as  being  entirely  under  the  control  of 
the  assignee,  whose  rights  cannot  be  defeated  by  the 
assignor.  \Velch  v-  Mandeville,  1  Wheat.  Rep.,  233 ; 
5  Wheat.  Rep.,  277 ;  Gould  v.  Newman,  6  Mass.  Rep., 
239;  Skinner  v  Somes,  14  Mass.  Rep.,  107 ;  Corser  v. 
Craig,  1  Wash.  C.  C.  Rep.,  424;  Littlefleld  v.  Story,  3 
Johns-  Rep.,  421 :  Raymond  v.  Squire,  11  Johns.  Rep., 
47.  Where  an  order  is  drawn  for  the  whole  of  a  par- 
ticular fund,  it  is  an  equitable  assignment  of  that 
fund  to  the  payee,  and,  after  notice,  binds  the  fund 
in  his  hands.  Robbins  v.  Bacon,  3  Greenl.,  346 ;  see 
Clemson  v.  Davidson,  5  Binn.  Rep.,  392.  The  right 
of  the  assignor  of  a  choose  in  action  is  not  defeated 
by  the  death  of  the  assignor.  Cutts  v.  Perkins,  12 
Mass.  Rep.,  206. 
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assignees  were  the  proper  persons  to  give  no- 
tice, but  contended  that  the  proof  was  inad- 
missible, for  want  of  a  proper  averment  in  the 
declaration.  This  objection,  however,  cannot 
prevail  :  the  proof  was  in  support  of  one  of 
the  issues  in  the  cause  ;  and  whether  the  dec- 
laration contains  a  sufficient  averment,  is  a 
question  which  must  arise  on  a  motion  in  ar- 
rest of  judgment. 

*We  are,  accordingly,  of  opinion  [*4O7 
that  the  nonsuit  must  be  set  aside,  with  costs 
to  abide  the  event  of  the  suit. 

Rule  granted. 


Cited  in— 5  Cow..  115 :  6  Hill, 
3  Daly,  10 ;  2  Co.  R.,  5. 


> ;  3  How.  Pr.,  388 ; 


OLCOTT 

v. 
LILLY,  Impleaded  with  DOE. 

Return  of  Ca.  Sa. — flail  Fixed— Relief— Death 
of  Principal — Right  of  Judgment  Creditor*. 

After  the  return  of  a  ca.  sa.  against  the  principal, 
and  the  bail  has  become  fixed,  the  court  will  not  re- 
lieve the  bail,  where  the  principal  is  dead.  They 
afford  relief  only  to  enable  the  bail  to  make  a  sur- 
render, or  where  the  principal  is  convicted  of  felony, 
sent  abroad  as  an  alien,  or  is  discharged  under  the 
bankrupt  or  insolvent  laws,  which  is  regarded  as 
equivalent  to  a  surrender. 

Where  a  plaintiff  has  obtained  a  judgment,  he 
may  first  issue  a  ft.  fa.,  and  if  the  whole  of  the  debt 
is  not  levied  on  that  execution,  he  may  issue  a  ca. 
sa.  or  bring  an  action  of  debt  on  the  judgment  for 
the  residue ;  and  if  a  nun  est  inventw  is  returned  to 
such  ca.  sa.,  he  may  proceed  against  the  bail. 

Citations— 1  Roll.  Abr.,  336.  ch.  1 ;  12  Mod.,  601 ; 
Freem.  Rep.,  338 ;  1  Str.,  511 ;  Ld.  Raym.,  1452 :  2  Str.; 
717 :  2  Wils.,  67 ;  6  T.  H.,  246,  284 ;  Doug.,  45;  2  Bos.  &. 
Pull.,  45 ;  1  Cai.,  11,  n. ;  2  Johns.  Cas.,  403 ;  1  Cai..  9 ;  1 
Burr.,  244:  ITidd,  240;  2  Johns.,  101;  4  Bos.  &  Pull.. 
134 ;  Freem.  Rep.,  344. 

MR.  KIRKLAND,  for  the  defendant,  moved 
for  leave  to  enter  an  exonerelur  on  the 
bail-piece,  on  which  the  present  suit  was 
brought.  The  defendant,  in  his  affidavit, 
stated  that,  after  the  plaintiff  had  obtained  a 
judgment  against  the  principal,  he  sued  out  a 
fieri  facias  against  him,  returnable  in  Novem- 
ber Term  last,  on  which  the  property  of  the 
principal  was  taken  and  sold,  and  the  proceeds 
thereof  applied  towards  the  satisfaction  of  the 
judgment;  that  at  the  return  of  the  fieri  fa- 
cias, the  principal  was  sick,  and  in  so  low  a 
state  of  health  that  he  could  not  be  surrendered 
without  endangering  his  life  ;  and  that  he  re- 
mained languishing  of  his  disease  until  the 
19th  of  July  last,  when  he  died.  On  the  21st 
July,  the  capias  on  the  recognizance  was  sued 
out  against  the  defendants,  as  bail,  returnable 
at  this  term,  and  was  served.  The  defendant 
also  stated  that  the  principal  has  been,  for  four 
months,  in  a  bad  state  of  health,  and  unable 
to  attend  to  any  business,  and  that  the  ca.  sa. 
against  the  principal  was  not  issued  until  after 
the  return  of  the  fieri  facias  ;  that  the  princi- 
pal was  in  the  County  of  Onondaga,  until  his 
death,  and  might,  at  any  time,  have  been  taken 
on  a  ca.  sa. 

From  the  affidavit  read  on  the  part  of  the 
plaintiff,  it  appeared  that  the  ca.  sa.  was  issued 
on  the  10th  February,  Returnable  on  [*4O8 
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the  17th  February  last,  and  had  been  four  days 
in  the  hands  of  the  sheriff,  and  was  filed  in  the 
•clerk's  office  on  the  5th  May  last. 

Mr.  Kirkland  contended  that  the  plaintiff, 
by  electing  to  proceed,  in  the  first  instance,  by 
a  jbrf  ftMNM,  had  discharged  the  bail.  It  was 
•equivalent  to  a  notice  that  he  intended  to  look 
to  the  principal,  and  not  to  the  bail.  (2  Sellon, 
44  ;  Sheridan's  K.  B.  Pr.,  868  ;  2  Crompt.,  71 ; 
3  Burr.,  1860.) 

The  court,  he  said,  will  often  interfere,  and 
relieve  the  bail,  where  it  becomes  impossible 
to  surrender  the  principal,  as  if  he  had  been 
guilty  of  a  felony  and  sent  to  the  State  Prison. 
For  a  similar  reason,  in  the  present  case,  the 
bail  ought  to  be  relieved.  He  cited  2  Johns. 
Rep.,  104;  6  Term  Rep.,  247;  2  Sellon,  57; 
•Coleman's  Cases,  65,  109  ;  1  Caines,  9. 

Mr.  Gold,  contra,  insisted  that  the  court  had, 
in  no  instance,  relieved  bail  on  account  of  the 
death  of  the  principal.  The  indulgence,  some- 
times granted  under  special  circumstances,  was 
merely  to  enable  the  bail  to  surrender  the  prin- 
cipal after  the  usual  time*  had  elapsed  ;  but  this 
could  never  be  done  where  the  principal  was 
dead.  He  cited  2  Sellon,  55  :  6  Term  Rep., 
284  ;  4  East,  102. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
•court : 

1.  There  is  no  case  in  which  the  death  of 
the  principal,  after  the  return  and  filing  of  the 
•ca.  sa.,  has  been  allowed  as  a  ground  for  re- 
lief. All  the  cases  agree  that  after  the  bail  are 
fixed,  de  jure,  they  take  the  risk  of  the  death 
•of  the  principal.  The  attempt  for  relief  has 
frequently  been  made,  and  as  often  denied. 
The  time  which  is  allowed  the  bail,  ex  gratia, 
is  at  their  peril,  and  they  must  surrender.  (1 
4O9*]  Roll.  Abr.,  336,  C.  1  ;  *12  Mod..  601  ; 
Freem.  Rep.,  338 ;  1  Str.,  511  ;  2  Ld.  Ravm., 
1452  ;  2  Str.,  717;  2  Wils.,  67  ;  6  Term  Rep., 
"284.)  There  are  cases  in  which  the  bail  have 
"been  relieved,  on  motion,  where  the  principal 
had  become  a  peer  (Doug.,  45)1,  or  been  sent 
abroad,  under  the  Alien  Act  (6  Term  Rep., 
246)*,  or  had  obtained  a  certificate  as  a  bank- 
rupt (2  Bos.  &  Pull.,  45)  ;3  but  in  none  of  these 
cases,  except  in  the  last,  does  it  appear  that 
the  bail  had  become  fixed  when  the  event  hap- 
pened upon  which  they  were  relieved.  A  num- 
ber of  cases,  in  this  court,  have  gone  so  far  as 
to  relieve  the  bail,  if  the  principal  had  been 
•discharged  under  the  Insolvent  Act  any  time 
before  the  period  allowed  to  the  bail ,  ex  gratia, 
had  expired  ;  but  these  decisions  went  upon 

1.— It  was  conceded  by  the  counsel  for  the  plaint- 
iff, in  Cox.  v.  M'Clenachan  (3  Dall.  Itep.,  478),  that 
the  privilege  of  Congress  extended  to  arrest  on  Ju- 
dicial as  well  «s  mesne  process;  though  he  con- 
troverted the  doctrine  that  a  person,  arrested  before 
he  had  privilege,  was  entitled  to  be  discharged  in 
consequence  of  privilege  afterwards  acquired, 
which  was  the  case  in  that  particular  instance. 

2.— Where  the  defendant  was  in  the  criminal  cus- 
tody of  the  King's  Bench  for  a  conspiracy,  the  Com- 
mon Pleas  would  not  take  him  out  of  such  custody, 
in  order  to  surrender  him  in  discharge  of  his  bail : 
but  they  enlarged  the  time  for  the  surrender,  and 
in  the  mean  time  stayed  the  proceeding  against  the 
bail.  Bennett  v.  Kinnear,  3  Moo.  Hep.,  259. 

3.— The  proper  application,  where  the  principal 
has  become  bankrupt,  and  obtained  his  certificate  (1 
Ken.  Cas.,  504).  or  been  discharged  as  an  insolvent 
•debtor  (2  Chitt.  K«p.,  106),  is,  by  motion  for  an  ej-on- 
eretur,  as  the  l>ail  cannot  plead  these  matters  in 
their  own  discharge.  1  Bos.  &  Pull..  448.  j 


the  principle  that  the  discharge  was  equivalent 
to  a  surrender,  and  that  it  would  be  an  unnec- 
essary circuity  to  have  a  formal  surrender 
made,  since  the  principal  would  immediately 
be  entitled^  to  a  discharge  ;  and  the  latest  de- 
cisions in  England  seem  to  have  gone  the  same 
length.  (Riddeler  v.  Mitchel,  April  Term,  1800, 
1  Caines'  Rep.,  11  ;  Ingraham  ads.  Kane, 
October  Term,  1801,  2  Johns.  Cas.,  403; 
Van,  Alstyne  ads.  BrinkerJwff,  July  Term,  1802, 
Seaman  v.  Drake,  1  Caines,  9  ;  1  Burr.,  244  ; 
1  Tidd.,  240.) 

To  allow  the  motion,  then,  upon  this  ground, 
would  be  to  change  a  long-settled  and  uniform 
course  of  practice  and  precedents.  All  that 
was  said  by  the  court,  in  the  case  of  Browne- 
low  v.  Forbes  (2  Johns  Rep.,  101),  went  no 
further  than  to  admit  that  the  bail  were  then 
entitled,  under  what  might  be  called  the  equity 
side  of  the  court,  in  respect  to  this  subject,  to 
be  relieved  on  surrendering  their  principal, 
within  the  eight  days  after  the  return  of  the 
capias  in  debt  on  the  recognizance.  There  is 
no  decision  of  this  court  which  has  ever  altered 
or  shaken  the  English  practice  on  the  point  be- 
fore us. 

2.  The  next  ground  of  motion  for  relief  is, 
that  the  plaintiff  had  previously  sued  out  &fl.fa. 
and  *levied  part  of  the  debt,  and  that  he  [*41 0 
afterwards  resorted  to  a  ca.  sa.  and  to  the  bail, 
for  the  remainder.  But  it  is  not  to  be  doubted 
but  that  the  plaintiff  may  resort  to  these  two 
kinds  of  execution,  in  succession  ;  and  that, 
after  levying  part  byj?.  fa.  he  may  sue  out  a 
ca.  sa.  or  bring  an  action  of  debt  on  the  judg- 
ment, for  the  residue.  (4  Bos.  &  Pull.,  134.) 

This  is  for  the  advantage  of  the  bail.  It  les- 
sens the  demand  for  which  they  may  be  respon- 
sible ;  and  it  does  not  deprive  them,  in  the 
mean  time,  of  the  right  of  surrender.  There 
is  no  reason  for  saying  that  the  bail  are  dis- 
charged, if  the  plaintiff  elects  to  sue  out  a  fi. 
fa.  in  the  first  instance  ;  no  such  plea  is  to  be 
found,  and  it  is  repugnant  to  the  condition  of 
their  recognizance. 

In  Heath  v.  Manucaptors  of  Hall  (Freem. 
Rep.,  344,  pi.  425),  it  was  admitted  that,  though 
part  of  the  debt  be  levied  on  the  principal,  yet 
the  bail  are  liable  for  the  remainder.  The  mo- 
tion must  be  denied. 

Motion  denied. 

Cited  in— 6  Wend.,  252 ;  21  How.  Pr.,  145 ;  10  Abb. 
Pr.,  281 ;  12  Abb.  Pr.  180 ;  9  Peters,  359,  370 :  1  Mo- 
Lean,  529 ;  Olcott,  243 ;  38  N.  J.  L..  251 ;  79  Pa.,  331. 


BRUCE  v.  LEE  AND  MULLIKIN. 

Insolvent  Debtor — Agreement  not  to    Oppose — 
Discharge  Void. 

Where  A,  an  insolvent  debtor,  petitioned  for  his 
discharge  under  the  Insolvent  Act,  and  on  the  day 
appointed  for  the  creditors  to  show  cause  why  an 
assignment  should  not  be  made,  and  the  insolvent 
discharged.  &c.,  B,  one  of  the  creditors,  appeared, 
and  showed  cause  against  the  discharge :  and  it  was 
then  agreed  between  A  and  B  that  if  the  latter 
would  withdraw  all  opposition  to  the  discharge, 


NOTE.— Bond  executed  hy  insolvent  in  considera- 
tion of  withdrawal  of  opposition  to  his  discharge, 
void. 

See  Payne  v.  Eden,  3  Cai.,  213,  and  note. 
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•Ac.,  C  and  D  should  execute  a  bond  to  him  condi- 
tioned to  deliver  to  him  A's  notes,  with  approved 
indorsements,  in  15  days  after  A's  discharge,  pay- 
able in  installments,  which  bond  was  accordingly 
executed  by  C  and  D  and  delivered  to  B,  who, 
afterwards,  brought  an  action  on  the  bond  against 
<  :md  D.  And  it  was  held  that  the  bond  was  illegal 
:md  void,  as  against  the  policy  and  intent  of  the 
Insolvent  Act. 

Citations— 2  Johns.,  388 :  Doug.,  228. 

THIS  was  an  action  of  debt  on  a  bond.  The 
declaration  was  in  the  usual  form.  The 
defendant  pleaded,  1.  Non  eat  factum;  and 
411*]  in  his  3d  plea  craved*oyer  of  the  con- 
dition, which  was  as  follows:  "  That  if  the 
above  bound  William  Lee  and  Joseph  Mulli- 
kin,  jointly,  or  either  of  them,  their  heirs,  &c., 
shall,  within  fifteen  days  from  the  day  that 
James  Elliot,  of  the  city  of  New  York,  may 
or  shall  receive  a  discharge,  by  virtue  of  any 
-act  of  insolvency,  agreeable  to  the  statute  of 
this  State,  deliver  to  the  said  Charles  Bruce, 
•or  to  his  heirs  or  assigns,  James  Elliot's  notes, 
with  approved  indorsers,  for  the  sum  of 
$1,231.36,  one  third  thereof  in  two  months 
from  the  expiration  of  the  said  fifteen  days, 
•one  third  in  four  mouths,  and  the  other  third 
in  six  months  from  the  time  aforesaid ;  then 
the  above  obligation  to  be  void,"  &c. 

They  then  pleaded  that  they  ought  not  to 
be  charged,  &c.,  because  they  say  that  before 
the  date  of  the  said  bond,  to  wit,  on  the  17th 
March,  1808,  the  said  James  Elliot,  being  an 
insolvent  debtor,  within  the  true  in;ent  and 
meaning  of  the  act  of  the  Legislature,  &c., 
did,  in  conjunction  with  certain  of  his  credit- 
ors, present  a  petition,  setting  forth,  &c.,  to 
the  recorder  of  the  city  of  New  York,  who 
thereupon  made  an  order,  directing  notice  to 
be  given  in  the  gazette  for  the  creditors  of  the 
said  Elliot  to  show  cause,  before  him,  on  the 
llth  May,  1808,  why  an  assignment  of  the 
said  insolvent's  estate  should  not  be  made,  and 
he  be  discharged  according  to  the  act,  &c. 
On  the  day  appointed  the  plaintiff,  as  one  of 
the  creditors,  appeared  before  the  recorder, 
and  showed  cause  against  the  assignment  and 
discharge  of  Elliot,  and  the  plaintiff  and  in- 
solvent agreed  that  the  bond  in  question  should 
be  given  to  the  plaintiff,  and  that  he,  in  con- 
sideration thereof,  should  withdraw  his  oppo- 
sition to  the  assignment  and  discharge  of  the 
insolvent,  and  that  the  said  bond  was  given  in 
pursuance  of  such  agreement,  and  for  the  con- 
sideration aforesaid  ;  and  so  the  said  bond  is 
void,  &c.,  wherefore,  &c. 
412*]  *The  third  plea  was  to  the  same  ef- 
fect :  there  was  a  general  demurrer  to  the  sec- 
ond and  third  pleas,  and  joinder. 

Messi-s.  D.  B.  Ogden  and  Gardinier  argued 
in  support  of  the  demurrer. 

Messrs.  Wells  and  Talbot,  contra. 

Per  Curiam.     This  cause  comes  before  the 
court  on  a  general  demurrer  to  the  second  and 


for  the  hearing  of  the  creditors,  in  opposition, 
the  plaintiff,  being  a  creditor,  appeared  and 
showed  cause  against  the  discharge :  and  that, 
afterwards,  and  before  Elliot  was  discharged, 
the  defendant  gave  the  bond  in  question,  the 
consideration  for  which  was,  that  the  plaintiff 
should  withdraw  his  opposition  to  Elliot's  dis- 
charge. 

The  demurrer  is  not  well  taken.  The  con- 
sideration for  the  bond  was  illegal,  and  against 
the  true  intent  and  policy  of  the  Insolvent  Act. 
It  is  fairly  to  be  intended  that  the  opposition 
made  by  the  plaintiff  would  have  been  suc- 
cessful, and,  of  course,  that  Elliot  was  not  en- 
titled to  his  discharge,  either  on  account  of 
fraud,  or  some  other  cause  equally  fatal.  It 
was,  therefore,  a  fraud  upon  the  creditors  in 
aiding  the  discharge  of  a  person  not  entitled 
to  it.  The  opposition  of  the  plaintiff  might 
have  lulled  them  to  sleep,  knowing,  or  pre- 
suming probably,  that  this  alone,  if  persevered 
in,  would  defeat  the  insolvent.  This  case 
falls  precisely  within  *the  decision  of  [*413 
this  court,  in  the  case  of  Watte  v.  Harper  (2 
Johns.  Rep.,  386).  The  consideration  for  the 
promise  there  was  that  the  plaintiff  would  not 
oppose  the  defendant's  discharge  under  the 
Insolvent  Act.  The  court  said  that  the  con- 
sideration for  the  promise  was  illegal,  and 
founded  on  fraud,  being  made  for  the  purpose 
of  stifling  a  due  scrutiny  into  the  claim  of  the 
defendant  to  a  discharge  under  the  Insolvent 
Act.  The  present  action  being  founded  on  a 
specialty,  does  not  vary  the  case ;  the  seal  does 
not  preclude  an  inquiry  into  the  consideration, 
if  illegal  and  fraudulent.  The  principle 
adopted  by  the  court,  in  Waite  v.  Harper,  is 
recognized  in  all  the  cases  cited  by  the  plaint- 
iff's counsel ;  and  it  is  a  principle  which  will 
not  be  found  to  have  been  questioned  by  any 
adjudication.  The  bond  having  been  given 
by  third  persons,  and  not  by  the  insolvent, 
cannot  alter  the  character  of  the  transaction, 
according  to  the  principle  adopted  by  the 
court,  in  the  case  of  Robson  v.  Lake  (Doug., 
•228). 

We  are,  accordingly,  of  opinion  that  the  de- 
fendants are  entitled  to  judgment. 

Judgment  for  the  defendants* 

Cited  in— 19  Johns.,  312 :  8  Cow.,  611 ;  9  Cow.,  311 ; 
4  Wend.,  473;  4  N.  Y.,  456:  7  N.  Y.,  182;  4  E.  D. 
Smith,  467. 


*BURGERz.  KORTRIGHT.  [*414 

Trespass  —  Verdict — Damages    Remitted — Fence 
Viewers. 

Where  the  jury,  in  an  action  before  a  justice, 
gave  a  verdict  for  the  defendant  for  25  cents  dam- 

1.— Promissory  notes  (Baker  v.  Matlack,  1  Ashm. 
Rep.,  57)  and  other  securities  given  to  a  creditor,  to 
induce  him  to  withdraw  his  opposition,  have  always 


third  pleas.     The  action  is  in  debt  on  a  bond,  j  been  deemed  con^ry  to  the  policy  of  the  law  and 


the  condition  of  which  is,  that  the  defendant 
should,  within  fifteen  days  after  the  discharge 
of  James  Elliot,  under  the  Insolvent  Act,  pro- 
cure and  deliver  to  the  plaintiff  the  said  James 
Elliot's  note,  with  approved  indorsers,  for  the 
sum  of  $1,231.36.  The  pleas  allege  that  Elliot 
was  proceeding  to  obtain  the  benefit  of  the 
Insolvent  Act,  and  that,  on  the  day  appointed 
JOHNS.  REP.,  4.  N.  Y.  R.,  3.  55 


void.  Rogers  v.  Kingston,  3  Bingrh.  Rep.,  441 ;  Con- 
stantino v.  Blache,  1  Cox's  Cases,  287 ;  Jackson  v. 
Davison,  4  Barn.  &  Aid.,  691 ;  Tuxbury  v.  Miller,  19 
Johns.  Rep.,  311;  Jackman  v.  Mitchell,  13  Ves., 
Jun.,  581 ;  Wells  v.  Girling,  5  Moo.  Rep.,  78 ;  Wig-gin 
v.  Bush,  13  Johns.  Rep.,  306.  If,  however,  a  man  be 
really  solvent,  but  puts  on  the  appearance  of  insol- 
vency so  as  to  alarm  his  creditors,  and  thereby  in- 
duces them  to  abate  or  release  their  demands,  equity 
will  relieve  them.  Monger  v.  Kett,  12  Mod.  Rep., 


558 ;  2  Eq.  Gas.,  Abr.,  479,  594. 
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air«-.-.  ami  the  defendant  remitted  th<-  damages;  and 
the  justice  entered  the  r> mittitnr,  and  gave  judg- 
ment generally  for  the  defendant,  it  was  held  to  be 
correct.  How  far  the  decision  of  fence  viewers  is 
conclusive,  qwen.  It  is  enough  if  any  dispute  ex- 
i-t-  about  a  partition  fence,  to  enable  the  fence 
viewers  to  interpose. 

Citation— Rev.  Laws,  338,  sec.  14. 


0 


N  certiorari,  from  a  justice's  court. 


Burger  brought  an  action  of  trespass,  before 
a  justice  of  the  peace,  against  Kortright,  for 
damage  done  by  his  cattle  on  the  land  of 
Burger,  by  reason  of  Kortright's  not  having 
made  his  share  or  part  of  the  partition  fence, 
between  the  parties,  and  also  for  the  expense 
of  making  the  fence,  which  Kortright,  though 
requested,  had  refused  to  make. 

The  defendant  pleaded  not  guilty,  and  gave 
notice  that  he  should  offer  evidence  of  dam- 
ages sustained  by  cattle,  in  consequence  of  the 
plaintiff's  not  having  made  his  proportion  of 
the  division  fence.  Issue  was  joined  thereon, 
and  the  cause  tried  by  a  jury,  who  found  a 
verdict  for  the  defendant,  for  25  cents,  with  6 
cents  costs.  The  defendant  remitted  the  25 
cents,  and  the  justice  entered  the  remiliitur, 
and  gave  judgment  generally  for  the  defend- 
ant. 

Mr.  Sudam,  for  the  plaintiff  in  error.  He 
cited  1  Wils.,  30;  Yelv.,  43;  2  Str.,  1110, 
1171 ;  Laws  of  N.  Y.,  24  sess.,  ch.  78,  sec.  14. 

Mr.  Tappan,  contra,  cited  2  Caines,  179 ;  2 
Johns.  Rep.,  84,  181 :  3  Johns.  Rep.,  433,  427. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

Two  objections  have  been  made  to  the  judg- 
ment below.  The  first  is,  that  the  defendant 
below  could  not  remit  the  damages  found; 
and  that,  by  the  12th  section  of  the  Act  for 
the  more  Speedy  Recovery  of  Debts  to  the 
415*]  value  *of  Twenty-five  Dollars,  the  jus- 
tice is  bound  to  give  judgment  on  the  ver- 
dict.1 

This  court  have  disregarded  a  verdict  for  6 
cents,  considering  it  as  merely  nominal.  If  a 
jury  in  this  court  should  give  the  plaintiff 
more  damages  than  he  claims  by  his  declara- 
tion, there  would  be  no  hesitation  in  allowing 
a  remitlitur  of  the  surplus  beyond  the  damages 
laid  in  the  declaration.  So  if,  in  an  action  in 
which  the  defendant  was  not  entitled  to  dam- 
ages, the  jury  should  give  him  damages,  I  see 
no  reason  why  he  should  not  be  allowed  to  re- 
mit them.  A  remittUur  would  be  permitted  in 
both  cases,  on  the  principle  that  the  party  in 
whose  favor  a  sum  is  found  has  the  right  im- 
mediately to  cede  it  to  the  other  party  ;  and 
that  the  mistake  of  a  jury,  which  can  be  cor- 
rected by  the  act  of  the  party  in  whose  favor 
it  is  made,  and  which  mistake  is  not  imput- 
able  to  him,  shall  work  no  prejudice.  The 
cases  cited  do  not  apply  to  this  question ;  nor 
are  they  opposed  to  these  principles :  the  act 
ought  to  be  construed  in  subserviency  to  these 
principles.  It  was  obviously  the  intention  of 
the  Legislature  to  take  away  all  right  from 
the  justice,  to  control  or  set  aside  the  verdict 
of  a  jury.  It  would  be  an  unnatural  and 
violent  construction  to  say  that  the  Legislature 

1.— See  2  Rev.  Stat.,  244,  246. 
866 


meant  to  oblige  the  justice  to  give  judgment 
in  favor  of  a  party,  nolerut  volens. 

The  second  objection,  which  relates  to  the 
merits,  is,  that  the  jury  have  disregarded  an 
agreement  relative  to  the  partition  fence  be- 
tween the  parties,  and  have  founded  their  ver- 
dict on  the  decision  of  the  fence  viewers.  I 
doubt  much  the  legal  efficacy  of  the  agree- 
ment. It  was  not  made  between  these  parties. 
At  all  events,  disputes  did  exist  between  them 
as  to  the  proportion  of  fence  to  be  maintained 
by  each ;  and  thus  the  case  came  within  the 
statute.  (Rev.  Laws,  332,  sec.  14.)*  An  ex- 
ception has  been  made  to  the  decision  of  the 
fence  viewers ;  but  *it  is  of  no  avail ;  [*4 1 6 
they  never  intended,  and  could  not  oblige  the 
plaintiff  to  make  a  fence  across  the  defendant's 
land. 

The  judgment  ought  not,  therefore,  to  be 
disturbed  on  account  of  any  contrariety  in  the 
evidence  as  to  the  decision  of  the  fence  view- 
ers, if  there  appears  enough  to  support  it.  The 
court  are  of  opinion  that  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
Cited  in— 3  Denio,  320. 


LIVINGSTON  v.  TREMPER. 

Covenant  —  Statute  of  Frauds  —  Seal  —  Comndera- 
tion. 

A  covenant  to  pay  the  debt  of  another  is  not  with- 
in the  statute  of  frauds,  which  does  not  apply  to 
writings  under  seal.  A  covenant  of  itself,  fin  ports 
a  consideration. 


was  an  action  of  covenant.  The  decla- 
-  ration  stated  that  on  the  25th  July,  1792, 
one  Thomas  Berry  executed  a  bond  to  the 
plaintiff  for  £96,  conditioned  to  pay  £48  on 
the  1st  November,  1798,  with  the  interest 
yearly,  to  be  calculated  from  the  1st  Novem- 
ber, 1791  ;  that  on  the  3d  December,  1807,  the- 
defendant  executed  a  writing,  under  his  hand 
and  seal,  by  which  he  covenanted,  and  prom- 
ised to  and  with  the  plaintiff,  that  the  prin- 
cipal and  interest  of  the  bond  given  by  Berry 
should  be  paid  to  the  plaintiff,  in  twelve- 
months thereafter,  &c.,  averring  a  breach,  &c., 
with  the  common  conclusion. 

There  was  a  general  demurrer  to  the  decla- 
ration, and  joinder. 

Mr.  Sudam,  in  support  of  the  demurrer, 
contended  that  as  this  was  a  promise,  on  the 
face  of  it,  to  pay  the  debt  of  another,  and 
without  consideration,  it  was  void  by  the  stat- 
ute of  frauds.  It  being  under  the  hand  and 
seal  of  *the  party  made  no  difference  ;  [*41  7 
for  where  the  promise,  on  the  face  of  it,  is 
void  by  the  statute,  a  seal  cannot  render  it 
valid. 

In  Low  v.  Peers  (4  Burr.,  2225  ;  Wilmot,  364; 
S.  C.,  2  Selwyn's  N.  P.,  485),  it  was  decided 
that,  although  from  the  deliberation  and  sol- 
emnity which  accompanies  the  execution  of  a 
deed  the  law  presumes  a  consideration,  yet, 
that  this  doctrine  applies  only  where  the  deed 

2.-1  Rev.  Stat.,  353. 

NOTE.—  Consideration  of  instrument  under  seal. 
See  N.  Y.  Code  of  Civil  Procedure,  sec.  840. 
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is  good  on  the  face  of  it ;  for  a  consideration 
cannot  be  presumed  to  support  a  deed,  which 
is  void  on  the  face  of  it. 

This  court  have  decided  that  the  considera- 
tion, as  well  as  the  promise,  should  be  in  writ- 
ing. (Sears  v.  Brink,  3  Johns.  Rep.,  210  ;  Bat- 
ley  &  Bogert  v.  Freeman,  4  Johns.  Rep.,  280.) 
If  the  statute  requires  that  the  consideration 
s"'^uld  be  in  writing,  or  expressed  on  the  face 
of  thb  q,srreement,  it  cannot  be  implied  from 
the  mere  ss^i 

Mr.  Hawkin*,  COntra.  The  cases  of  Sears 
v.  Brink,  and  Bath*,  &  Bogert  v.  Freeman, 
were  on  simple  contracts,  it  is  evident  from 
the  reasoning  of  the  court,  iu  the  case  of  Jack- 
son, ex  dem.  Hudson  et  al.,  v.  Alexander  (3 
Johns.  Rep.,  484),  that  the  court  did  not  in- 
tend to  apply  the  doctrine  to  deeds,  or  staled 
instruments,  which,  in  themselves,  import  a 
consideration.  This  distinction  between  con- 
tracts by  deed  and  by  parol  is  well  settled. 
The  former  are  not  within  the  statute  of  frauds. 
(Roberts  on  Frauds,  7,10;  7  Term  Rep. ,  350  ; 
2  Bl.  Com.,  446;  Hardres,  30  ;  Plowd.,  308.) 

KENT,  Ch.  J.  We  do  not  wish  to  hear  you 
on  this  point.  It  is  too  well  settled  to  admit  of 
doubt. 

VAN  NESS,  J.  There  is  a  fallacy  in  the  ar- 
gument of  the  defendant's  counsel.  The  stat- 
ute of  frauds  was  never  meant  to  alter  the 
common  law.  Any  promise,  under  seal,  was 
valid  at  common  law.  The  seal  imports  a 
consideration  as  much  as  if  it  was  expressed 
in  so  many  words.  The  statute  of  frauds  says 
merely  that  a  promise  to  pay  the  debt  of  an- 
418*]  other  shall  not  be  valid,  *unless  in 
writing.  The  statute  has  no  application  to  a 
writing  under  seal.  ,  . 

Per  Ouriam.  The  promise  to  pay,  in  this 
case,  was  in  writing  and  under  seal,  and  is  not, 
therefore,  within  the  statute  of  frauds,  nor 
any  decision  under  it.  The  covenant,  of  it- 
self, conclusively  imports  a  consideration,  so 
that  it  is  not  necessary  that  it  should  be  set 
forth  in  the  deed.  The  plaintiff  is  entitled  to 
judgment,  but  the  defendant  has  leave  to 
withdraw  his  demurrer,  on  payment  of  costs. 

Judgment  for  the  plaintiff. 

Cited  in -13  Wend.,  121 ;  15  Wend.,  520 ;  21  Wend., 
167 ;  37  How.  Pr.,  319 :  6  Abb.,  N.  S.,  313  ;  1  Sweeny, 
340. 


JACKSON,  ex  dem.   HULL,  e.   BABCOCK. 

Ejectment — License    under   Seal — Personal 
Privilege. 

Where  G.,  by  writing  under  his  hand  and  seal, 
gave  to  H.  the  privilege,  during  pleasure,  to  occupy 
a  certain  piece  of  land,  and  H.  afterwards  sold  the 
land  to  C.,  it  was  held  that  the  instrument  given  by 
G.  was  a  mere  license  or  personal  privilege  to  occu- 
py, which  was  determined  as  soon  as  H.  undertook 
to  convey  the  premises. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  lands,  which  include  the  Mineral 
Spring,  in  the  village  of  New  Lebanon,  in  the 
County  of  Columbia,  in  the  possession  of  the 
defendant.  The  cause  was  tried  at  the  Colum- 
bia Circuit,  in  October,  1808.  On  the  trial  it 
was  admitted  by  both  parties,  as  follows : 
JOHNS.  REP.,  4. 


That  prior  to  the  year  1760,  and  from  that 
time  down  to  the  19th  December,  1778, 
Charles  Goodrich  held  the  premises,  claiming 
in  his  own  right ;  that  on  the  19th  December, 
1778,  James  Hitchcock,  an  invalid,  andapoor 
man,  came  to  the  Springs  for  the  purpose  of 
using  the  water ;  on  application  to  Goodrich, 
he  obtained  from  him  the  following  instru- 
ment in  writing,  to  wit  :  "Taking  into  con- 
sideration the  advantage  the  pool  may  prove  to 
the  public  good  of  mankind,  and  the  conven- 
iency  of  more  buildings  on  the  premises,  for 
their  comfort,  as  well  as  out  of  benevolence 
*to  Mr.  James  Hitchcock,  whose  cir-  [*419 
cumstances  and  character  render  it  necessary, 
and  his  own  and  the  public  advantage  :  where- 
fore I  do  give  the  privilege,  and  secure  by  this 
lease  unto  the  said  James,  during  his  pleasure, 
unmolested,  the  privilege  of  building  over,  or 
near  the  said  pool,  on  the  sequestered  lands, 
on  thai  land  reserved  adjacent  to  the  said  pool; 
which  is  reserved  for  the  advantage  the  public 
may  have  of  the  said  pool,  in  Hancock  :  and 
that  the  said  James  shall  have  the  privilege  of 
building  as  aforesaid,  thereon,  free  from 
molestation,  disturbance,  injury,  or  removal, 
from,  or  under  me,  for  him  the  said  James  to 
inhabit,  occupy,  peaceably,  and  quietly  pos- 
sess the  premises  aforesaid,  during  his  neces- 
sity or  pleasure.  Provided,  nevertheless,  the 
said  James  shall  not  thereby  molest,  or  dis- 
commode the  public  good,  or  encroach,  or 
impede  the  public  privileges,  contrary  to  the 
design  hereof. 

"  Pittsfield,  19th  December,  1778, 

"CHAKLES  GOODRICH"  [L.  s.] 

Hitchcock,  some  time  after,  built  a  small 
house  near  the  pool,  and  took  possession  of  a 
small  piece  of  land  for  a  garden  ;  continuing 
an  invalid,  he  lived  in  possession  of  the  house, 
under  Goodrich,  and  his  assigns,  to  the  25th 
July,  1795,  when  Hitchcock  executed  to  An- 
drew Cragie  a  conveyance,  without  covenants, 
or  warranty,  of  all  his  right  to  the  house  and 
land,  so  possessed  by  him,  lying  around  the 
pool,  being  the  premises  in  question  ;  and  on 
the  same  day  delivered  to  Cragie  the  posses- 
sion according  to,  and  under  the  same  convey- 
ance. The  defendant  then  hired  the  same 
premises  of  Cragie,  and  has  continued  to  hold 
them  of  Cragie  to  this  time,  and  has  erected 
additional  buildings  thereon. 

*On  the  18th  January,  1790,  Good-  [*42O 
rich,  in  due  form  of  law,  conveyed  the  same 
premises  to  William  Nichols,  without  reserv- 
ing any  right  in  the  premises,  either  to  himself, 
Hitchcock,  or  any  other  person. 

By  mesne  conveyances,  the  lessor  of  the 
plaintiff  became  possessed  of  all  the  right  and 
title  to  the  premises  which  were  ever  vested  in 
Goodrich  or  Nichols. 

Notice  to  quit  had  been  repeatedly  given ; 
but  the  defendant  and  his  landlord  always  de- 
nied the  title  of  the  lessor  of  the  plaintiff, 
claiming  title  in  himself,  by  virtue  of  the  deed 
from  Hitchcock,  who  is  still  living,  and  now 
resides  with  the  lessor  of  the  plaintiff. 

A  verdict  was  entered  for  the  plaintiff  by 
consent,  subject  to  the  opinion  of  the  court 
upon  the  foregoing  case. 

Mr.  E.  Wittiams,^tor  the  plaintiff,  was  stopped 
by  the  court. 

Mr.  Van  Vechten,  contra. 
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Per  Curiam.  The  instrument  of  writing, 
given  by  Goodrich  to  Hitchcock,  was  a  mere 
license,  or  personal  privilege  to  inhabit  ;  it 
conveyed  no  title  to  the  premises.  As  soon  as 
Hitchcock  sold  the  premises  to  Cragie,  it  put 
an  end  to  the  privilege  granted  by  Goodrich. 
The  plaintiff  is  clearly  entitled  to  recover. 

Judgment  for  the  plaintiff. 

Cited  in-4  Sand.  Ch.,  93;  76  N.  Y..113;  1  Lans., 
345;  1  Key es,  405;  1  Abb.  App.  Dec.,  35;  7  Barb.,  79, 
90;  16  Barb.,  Ill;  33  How.  Pr..  448. 


421*]          *HOLDEN  P.  DAKIN. 

Sale — Warranty  of  Quality — Not  Implied. 

A  sold  to  B  paints  for  good  Spanish  brown  ««wJ 
white  load,  and  for  a  full  price ;  the  paints  proved 
to  be  bad,  and  of  no  value.  It  was  held  that  there 
was  no  warrantv  in  this  case ;  and  to  make  A  liable, 
there  must  be  either  an  express  warranty  or  fraud. 

Citations— 2  Cai.,  48 ;  1  Johns.,  96, 139,  274. 

IN  ERROR  on  certiorari  from  a  justice's 
court. 

'Dakin  sued  Holden,  before  a  justice,  and 
declared  that  he,  Dakin,  purchased  two  kegs 
of  paint  for  Spanish  brown,  of  56  pounds 
each,  at  Qd.  per  pound,  and  two  kegs  of  white 
lead,  of  28  pounds  each,  at  1*.  Id.  per  pound, 
which  paints  were  adulterated,  and  of  an  in- 
ferior quality,  and  in  fact  were  not  Spanish 
brown  or  white  lead,  nor  good  for  anything. 
The  defendant  pleaded  not  guilty. 

Upon  the  trial,  the  defendant  acknowledged 
the  sale  of  the  paints.  The  plaintiff  proved 
that  the  Spanish  brown  so  bought  was  of  a 
very  inferior  quality,  and  much  adulterated, 
and  that  the  white  lead  was  also  much  adulter- 
ated, though  not  so  bad  as  the  other.  He  bought 
the  paints  of  a  clerk  of  the  defendant,  at  his 
store,  who  sold  them  for  good  paints,  but  the 
kegs  had  never  been  opened  since  they  were 
purchased  at  New  York  by  the  defendant. 

The  justice  gave  judgment  for  the  plaintiff, 
on  the  ground  that  the  Spanish  brown  was  of 
little  or  no  value ;  and  that  the  selling  it  for 
good  paint,  and  for  the  usual  cash  price  of 
the  best  Spanish  brown,  was  a  sufficient  war- 
ranty. 

Per  Curiam.  Here  was  no  express  warranty, 
as  to  the  quality  of  the  paints.  All  that  was 
proved  upon  the  trial  was  that  the  clerk  of  the 
vendor  sold  the  paints  for  good  paints,  and  at 
a  fair  price  ;  but  this  was  not  sufficient  to 
raise  a  warranty.  This  point  has  been  fre- 


quently determined.  (2  Caines,  48  ;  1  Johns. 
Rep.,  96,  129,  274.)  If  a  warranty  was  to  be 
422*1  inferred  from  these  *circumstances, 


then,  as  the  court  observed,  in  Snell  v.  Moses 
(1  Johns.  Rep.,  96),  a  warranty  would  be  uni- 
versal upon  every  bona  fide  sale,  at  the  usual 
price,  unless  there  was  a  stipulation  to  the 
contrary.  There  was  no  pretense  in  this  case 
that  the  vendor  knew  that  the  paints  were  of 
an  inferior  quality. 

Judgment  reversed. 


NOTE.— Sales—  Warrant  of  quality— Not  implied. 
See  Seixas  v.  Wood,  2  Cai.,  48,  and  note. 


Cited  in— 6  Johns.,  a55 ;  20  Johns.,  203 ;  4  Cow.,  443: 
17  Wend.,  270  ;  18  Wend.,  443,  455 ;  5  N.  Y.,  80,  98 ;  42 
Barb.,  474;  35  How.  Pr.,  382;  6  Hob.,  51. 


SIMPSON  v.  PATTEN. 
Promise    to    Pay  Debt  of   Another— Writiw 

A  promise  to  pay  the  debt  of  a  thir<*  person, 
though  made  on  a  sufficient  consider* *A>n>  must  be 
in  writing. 

Citations-2  Str.,  873 ;  2  T  *-.  80 ;  2  Wils..  94 ;  1 
Saund,  211,  n  2. 

IN  ERROR  t«*  certiorari  from  a  justice's 
court. 

Patted,  the  defendant  in  error,  sued  Simp- 
son, the  plaintiff  in  error,  in  the  court  below, 
on  a  promise,  that  if  he,  Patten,  would  forbear 
to  sue  one  J.  S. ,  the  present  plaintiff  in  error 
would  pay  the  defendant  in  error  the  amount 
of  the  note  of  J.  S.  to  the  defendant  in  error, 
which  was  then  due,  as  soon  as  he  could  sell 
an  acre  of  land,  belonging  to  the  said  J.  S., 
which  he  was  authorized  to  sell ;  and  the 
plaintiff  averred  that  Simpson  did  sell  the 
acre  of  land,  for  the  sum  of  $50,  &c. 

The  defendant  in  error  offered  to  prove  the 
promise,  as  stated  ;  but  the  plaintiff  in  error 
insisted  that  there  ought  to  be  some  note,  or 
memorandum  in  writing  of  the  promise,  other- 
wise the  plaintiff  could  not  recover  ;  but  the 
justice  admitted  evidence  of  the  verbal 
promise,  and  gave  judgment  for  the  plaintiff. 

Mr.  Shepherd  for  the  plaintiff  in  error. 

Mr.  Van  Vechten,  contra,  cited  Elting  v. 
Vanderlyn  (ante,  p.  237). 

*Per  Curiam.  A  promise  to  pay  [*423 
the  debt  of  a  third  person  must  be  in  writing,1 
notwithstanding  it  is  made  on  a  sufficient 
consideration.  (2  Str.,  873  ;  2  Term  Rep., 
80  ;  2  Wils.,  94  ;  1  Saund,  211,  n.  2.)  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in-12  Johns.,  291;  4  Cow.,  436;  20  Wend., 
204;  2  Denio,  56;  21  N.  Y.,  426;  23  Barb.,  615;  2  E.  D. 
Smith,  404 ;  Olcott,  153. 


NICHOLS  9.  HEWIT. 
Judgment  by  Confession — Specific  Sum. 

A  confession  of  judgment  must  be  for  a  certain 
and  specific  sum. 

A  judgment  entered  by  a  justice  on  the  confes- 
sion of  a  party,  for  such  sum  as  A  and  B  should 
award,  before  the  award  was  declared,  is  bad. 

IN  ERROR  on  certiorari  from  a  justice's 
court. 

After  the  parties  had  appeared  in  the  suit 
below,  and  were  ready  to  proceed  to  trial, 
they  agreed  to  submit  the  cause  to  the  arbitra- 
ment of  the  justice  and  another  person  ;  and 
that  their  award  should  be  final  and  conclu- 
sive, and  that  the  justice  should  enter  a  judg- 
ment for  the  sum  awarded. 

After  the  arbitrators  had  agreed  on  the 
balance  due  to  Hewit,  of  11  cents,  but  before 


1.— 2  Rev.  Stat.  135. 
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the  same  was  made  known,  the  justice  asked 
the  parties  whether  a  judgment  should  be 
entered  agreeably  to  the  award,  to  which  they 
agreed,  and  the  justice  thereupon  entered  a 
judgment  for  the  sum  of  11  cents,  in  favor  of 
Hewit,  and  for  the  costs. 

Mr.  Shepherd  for  the  plaintiff  in  error. 

Mr.  Crary,  contra. 

Per  Curiam.  The  defendant  below  con- 
fessed judgment  for  the  amount  of  an  award, 
before  it  was  published  ;  and  then  the  justice 
424*]  declared  it  to  be  in  favor  of  the  *de- 
fondant  in  error,  for  11  cents,  and  entered 
judgment  accordingly.  A  confession  of 
judgment  ought  to  be  for  a  certain  and  speci- 
fied sum.  The  justice  had  no  power  to  enter 
judgment  on  a  cognovit  for  an  uncertain  and 
unliquidated  amount.  The  judgment  must  be 
reversed. 

Judgment  reversed. 


THE  PEOPLE  v.  PARKER. 
Burglary —  Curtilage. 

The  breaking1  open  in  the  night-time  of  a  store,  at 
the  distance  of  20  feet  from  a  dwelling-house,  but 
not  connected  with  it,,  by  any  fence  or  inclosure,  is 
not  burglary. 

Citations— Leach,  130,  287. 

THE  defendant  was  convicted,  at  the  last 
Oyer  and  Terminer,  in  the  County  of 
Washington,  of  a  burglary.  Judgment  was 
respited,  in  order  to  take  the  opinion  of  this 
court,  whether  the  case  amounted  to  burglary. 
The  facts  were  these  :  The  prisoner  broke 
open  a  store  belonging  to  Halsey  Rogers,  in 
the  night-time.  The  store  was  at  the  distance 
of  twenty  feet  from  the  dwelling-house  of 
Rogers,  and  no  person  slept  in  the  store. 
The  house  and  store  both  stood  on  the  same 
lot,  and  on  the  same  line,  fronting  on  the 
public  highway.  There  was  no  fence  be- 
tween the  house  and  store,  nor  any  inclosure 
around  them,  but  both  of  them,  and  the  lot 
of  ground  on  which  they  stood,  were  open  to 
the  street. 

Per  Curiam.  The  store  was  not  within  the 
curtilage,  as  there  was  no  fence  or  yard,  in- 
closing the  dwelling-house  and  store,  so  as  to 
bring  them  within  one  inclosure.  This  brings 
the  case  within  that  of  The  King  v.  Garland 
(Leach,  180),  and  distinguishes  it  from  Gib- 
son's case  (Leach,  287).  .  The  prisoner  must  be 
discharged. 

Prisoner  discharged. 
Cited  in— 71  N.  Y.,  566. 


425*]     *SHUMWAY  v.  FOWLER. 

New  Trial — New  Evidence — Impeacfting  Char- 
acter of  Witness. 

A  new  trial  will  not  be  granted  on  the  discovery 

NOTE. — New  trial  on  ground  of  newly  discovered 
evidence. 
See  Halsey  v.  Watson,  1  Cai.,^24,  and  note. 
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of  new  evidence  which  would  merely  impeach  the 
character  of  a  witness  at  the  trial,  nor  where  the 
affidavit  states  only  that  a  person  had  told  the  party 
what  he  would  say. 

Citations-2  Salk.,  653:  12  Mad.,  584;  Sayer,  27;  3 
Johns.,  255. 

THIS  was  an  action  of  trespass  on  the  ca*e 
for  debauching  the  plaintiff's  daughter. 
The  cause  was  tried  at  the  Washington  Circuit, 
and  a  verdict  found  for  the  plaintiff  for 
$1,025.  The  plaintiff's  daughter  was  a  wit- 
ness on  the  part  of  the  plaintiff  at  the  trial. 

Mr.  Z.  R.  ShepJierd,  for  the  defendant,  now 
moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  newly  discovered 
evidence.  He  read  affidavits  stating  that, 
since  the  trial,  the  defendant  had  discovered  a 
material  witness,  one  A.  B.,  who  told  the 
defendant's  attorney  that,  before  the  connec- 
tion between  the  defendant  and  the  plaintiff's 
daughter,  he,  the  said^  A.  B.,  had  criminal 
connection  with  her,  and  also  informed  him 
that  another  young  man  had  told  him  that  he 
had  previously  had  connection  with  the  plaint- 
iff's daughter  ;  and  that  the  defendant  also 
expected  to  prove  the  same  thing  to  have 
taken  place  between  her  and  another  person. 

Mr.  Foot  for  the  plaintiff. 

Mr.  Shepherd,  contra. 

Per  Curiam.  A  new  trial  is  not  to  be 
granted,  merely  on  the  discovery  of  new  evi- 
dence which  would  impeach  the  character  of 
a  witness  at  the  trial.  There  would  be  no 
end  of  new  trials  on  that  ground.  (2  Salk., 
653;  12  MM.,  584;  Sayer,  27;  3  Johns. 
Rep. ,  255. ')  The  newly  discovered  evidence  is 
to  impeach  the  character  of  the  daughter,  who 
was  a  witness  at  the  trial.  There  is  another 
objection  to  the  affidavit  in  this  case.  It  states 
merely  that  the  persons  mentioned  had  told 
the  party  what  they  could  say.  There  can  be 
no  reliance  on  such  *declarations  ;  nor  [*426 
could  the  persons,  at  the  trial,  be  obliged  to 
answer  whether  they  ever  had  such  criminal 
connection  with  the  daughter.  The  motion 
must  be  denied. 

Rule  refused. 

Cited  in-5  Johns..  250 ;  5  Cow.,  123 ;  10  Wend,  292 : 
2  Denio,  110;  7  Barb.,  276;  67  Barb.,  412;  4  How. 
Pr.,  268 ;  40  Super.,  397 ;  Hemp.,  259. 

1. — It  is  incumbent  on  the  party  who  applies  fora 
new  trial,  on  the  ground  of  newly-discovered  evi- 
dence, to  satisfy  the  court,  1st.  That  the  evidence 
has  come  to  his  knowledge  since  the  trial ;  2d.  That 
it  was  not  owing-  to  want  of  due  diligence  that  it 
did  not  come  sooner;  and,  3rd.  That  it  would 
probably  produce  a  different  verdict  if  a  new  trial 
were  granted.  Moore  v.  The  Philadelphia  Bank,  5 
Serg.  &  Rawle,  41.  See  Stockbridge  v.  Stockbridge, 
13  Mass.  Rep.,  302 ;  Bond  v.  Cutler,  7  Mass.  Rep.. 
205 ;  Knox  v.  Work,  Auber  v.  Ealer,  2  Binn  Rep., 
582 ;  Turnbull  v.  O'Hara,  4  Yeates'  Rep.,  446.  So  a 
new  trial  will  be  granted  if  a  party  be  surprised  by 
an  allegation  of  payment  sworn  to  by  witnesses 
who,  there  was  reason  to  suppose,  had  been  tamp- 
ered with,  or  practiced  upon.  Peterson  v.  Barry.  4 
Binn.  Rep.,  481.  But  it  will  not  be  granted  for  the 
purpose  of  giving  a  party  an  opportunity  of  dis- 
crediting a  witness  produced  against  him,  if  it 
appear  that  he  was  not  surprised  by  the  testimony 
of  the  witness  at  the  trial.  Keene  v.  Sprague, 
Haskell  v.  Beckett,  3  Greenl.  Rep.  77,  92;  Common- 
wealth v.  Waite,  Hammond  v.  Wadhams,  5  Mass. 
Rep.,  261,  353.  See  also  Deacon  v.  Allen,  1  South. 
Rep.,  338 ;  Sheppard  v.  Sheppard,  5  Halst.,  74 ; 
Arthur  v.  Chavis,  6  Rand.  Rep.,  142. 
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Wager — Common  Law — Sound  Policy. 

At  common  law,  an  action  for  a  wager  is  main- 
tainable ;  but  a  wager  which  is  against  the  princi- 
ples of  sound  policy,  is  void,  and  cannot  be 
recovered. 

Citations-Cowp.,  37;  Cowp.,  729;  2  T.  R.,  610;  1 
T.  R.,  5B;  3  Cal..  286;  3  Johns.,  484;  3  Salk.,  176;  1 
Hos.  &  Pul.,  3 ;  3  T.  R.,  693 ;  9  Anne,  ch.  14  ;  6  Burr, 

2803. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Common  Pleas  of  the 
city  of  New  York. 

Mr.  Riker,  the  defendant  in  error,  brought 
an  action  of  axsump&it  against  Bunn,  the 
plaintiff  in  error,  in  the  court  below.  The 
declaration  contained  three  counts.  The  first 
count  was  on  the  following  receipt,  or  memo- 
randum, in  writing  : 

"NEW  YORK,  30th  April,  1807. 

"  Received  of  Joseph  Graham  and  Samuel 
Riker,  Jun.,  $100  each  ;  which  sums  I  promise 
to  pay  to  Mr.  Graham,  in  case  Morgan  Lewis 
shall  be  re-elected  Governor  of  this  State,  or 
to  Mr.  Riker,  in  case  Daniel  D.  Tompkins 
shall  be  elected  to  the  said  office,  at  the  said 
election.  JOHN  BUNN." 

The  plaintiff  averred  that  the  said  D.  D. 
Tompkins  was  elected  governor  of  this  State 
at  the  said  election,  by  reason  whereof,  &c., 
the  defendant  became  liable,  &c.,  and  being 
so  liable,  in  consideration  thereof,  assumed  to 
pay,  &c.  The  second  count  was  for  money 
had  and  received  to  the  use  of  the  plaintiff. 
The  third  count  was  on  an  insimulcomputassel. 
427*]  *At  the  trial  of  the  cause,  a  bill  of 
exceptions  was  tendered,  which  stated  that  the 
plaintiff  gave  in  evidence  the  receipt  above 
mentioned.  A  witness  then  proved  that  after 
the  general  election  for  a  governor  was  closed, 
he  called  on  Bunn  with  the  receipt,  and  de- 
manded payment  of  the  $200  ;  who  answered 
that  Graham  had  not  yet  paid  him  the  sum 
mentioned  in  the  receipt ;  but  that  he  would 
soon  see  Graham,  and  whether  he  obtained  the 
money  of  him  or  not,  he  would  pay  the  sums 
mentioned  in  the  receipt  to  the  defendant  in 
error. 

John  Woodworth,  the  late  Attorney-General, 
who  was  also  examined  as  a  witness,  testified 
that  he  was  one  of  the  canvassers  of  the  votes 
for  the  governor,  given  at  the  late  election  ; 
and  that  the  proceedings  of  the  canvassers,  and 
the  result  of  the  said  election  and  canvass, 


were  duly  entered  in  the  book,  in  the  office  of 
the  Secretary  of  State,  in  the  manner  pre- 
scribed by  law  ;  that,  as  appeared  by  the  said 
canvass,  Daniel  D.  Tompkins  was  elected 
Governor  of  the  State  of  New  York  at  the  last 
election  ;  and  that  the  returns  of  the  von- 
given  at  the  said  election  were  destroyed. 

The  counsel  for  the  plaintiff  in  error  objected 
to  this  testimony,  so  far  as  related  to  the  result 
of  the  election  or  canvass  ;  but  the  same  was, 
notwithstanding,  admitted  by  the  court  below. 

It  appeared,  also,  that  both  Graham  and 
Riker  were  electors,  qualified  to  vote  for  gov- 
ernor, and  that  Riker  had  voted  on  the  day 
preceding  the  givinsr  of  the  receipt  by  Bunn. 
Graham  resided  in  the  middle  district,  out  of 
the  southern  district,  in  which  the  other  party 
resided. 

James  Cheetham,  who  was  a  printer  to  the 
State,  was  also  produced  as  a  witness,  and 
testified  that  the  certificate  of  the  canvass  of 
the  last  election  was  published  in  a  certain 
newspaper,  called  the  Albany  Register,  printed 
*at  Albany;  and  that  he  was  instruct-  [*428 
ed,  by  a  note  from  the  canvassers,  to  copy  this 
certificate  from  that  paper,  into  his  own  paper, 
printed  in  the  city  of  New  York,  which  he  ac- 
cordingly did.  He  produced  one  of  his  pa- 
pers containing  the  same  certificate,  which 
declared  that  Daniel  D.  Tompkins  had  been 
elected  Governor  of  this  State  at  the  said  elec- 
tion. 

This  testimony  was  also  objected  to  by  the 
counsel  of  the  plaintiff  in  error,  but  admitted 
by  the  court  below.  The  counsel  for  the 
plaintiff  below  then  produced  a  commission  to 
John  Parkes,  a 'notary  public,  under  the  great 
seal  of  the  State  of  New  York,  tested  in  the 
name  of  Daniel  D.  Tompkins,  as  governor, 
and  signed  by  him  ;  and  also  a  superseded*  to 
the  assistant  justices  of  the  peace,  in  the  city 
of  New  York,  sealed,  tested  and  signed  in  the 
same  manner,  both  of  them  dated  on  the  1st 
July,  1807  ;  these  papers  were  objected  to,  but 
admitted  by  the  court  below. 

The  counsel  for  the  plaintiff  below  then  in- 
sisted that  the  said  election  was  a  matter  of 
public  notoriety,  which  the  court  and  jury  were 
bound  to  take  notice  of  ;  this  was  denied  and 
objected  to  by  the  counsel  on  the  other  side  ; 
but  was  allowed  by  the  court  to  be  sufficient 
evidence. 

Mr.  Hopkim,  for  the  plaintiff  in  error.  1. 
The  first  and  most  important  question,  arising 
on  the  assignment  of  errors  in  this  cause,  is 
whether  the  plaintiff  can  sustain  an  action  for 


NOTE.—  Wagers— At  common  law— When  against 
fnMic,  pollen. 

Wafers,  merely  an  such,  are  not  illegal  at  common 
law.  They  are  illegal  only  when  forbidden  by  stat- 
ute, or  when  thev  are  contrary  to  sound  public 
policy.  Good  v.  Elliott,  3  T.  R ,  693 ;  Pettamberdass 
v.  Thackoorseydass,  7  Moore's  P.  C.  C..  300 ;  Moor 
v.  Durden,  2  Exch.,  23;  Johnston  v.  Russell,  37  Cal., 
«70 ;  Bailer  v.  Russell,  37  Cal.,  670 :  Hasket  v.  Wootan, 
1  Nott  &  M.  (S.  C.),  180;  Smith  v.  Smith,  21  111.,  294. 

See,  however,  Lewis  v.  Littlefleld,  15  Me.,  233; 
West  v.  Holmes.  26  Vt.,  530;  Hoit  v.  Hodge.  6  N.  H., 
104 ;  Winchester  v.  Nmter,  52  N.  H.,  507 ;  Thomas  v. 
Cronise.  16Ohio,54;  Wilkinson  v.Tousley,  16  Minn., 
299. 

What  ix  such  a  icager  as  to  he  void  on  the-  ground  of 
[•a til i<-  policy,  admits  of  no  precise  statement.  It  is 
generally  held  that  wagers  upon  the  result  of  pub- 
lic elections,  are  void.  Ball  v.  Gilbert,  12  Met.,  397 ; 
McAllister  v.  Hoffman,  16  8.  &  R.,  147;  Like  v. 
Thompson,  9  Barb..  315;  Worthington  v.  Black,  13 

870 


Ind.,  344;  Conner  v.  Ragland,  15  B.  Mon.  (Ky.),  634; 
Hickerson  v.  Benson,  8  Mo.,  8;  Wheeler  v.  Spencer, 
15  Conn.,  28;  Hill  v.  Kidd,  43  Cal.,  615:  Tarleton  v. 
Baker,  18  Vt.,  9.  See  Brush  v.  Keeler,  5  Wend.,  250 ; 
Rust  v.  Gott,  9  Cow.,  1G9;  Smith  v.  Smith, 21  111.,  294. 
Wagers  concerning  human  beings,  as  on  questions 
of  height,  age,  sex,  wealth,  etc.,  have  been  held 
void.  Phillips  v.  Ives,  1  Rawle,  37;  Evans  v.  Jones, 
5  Mees.  &  W.,  77 ;  Gilbert  v.  Sykes,  16  East,  150 ;  Elt- 
ham  v.  Kingsman,  1  B.  &  Aid.,  684.  See,  also,  Has- 
kett  v.  Wootan,  1  Nott.  &  McC.,  180 ;  Kennedy  v. 
Gad,  3  C.  &  P..  76 ;  Hunt  v.  Bell,  1  Bing.,  1 :  Mctfeon 
v.  Caherty,  1  Hall,  335.  See  Stat..  8  &  9  Vic.,  also  N. 
Y.  Rev.  Stat.,  Vol.  III.,  p.  1962,  sec.  8,  and  various 
statutory  provisions  of  the  other  States. 

As  to  the  construction  of  the  New  York  Statute, 
se«  Ruckman  v.  Pitcher.  1  N.  Y.,  392 ;  Gibbons  v. 
Gouverneur.  1  Denio.  170;  Ruckman  v.  Bryan,  3 
Denio.  340;  Storey  v.  Brennan,  15  N.  .Y.,  624;  Lang- 
worthy  v.  Broomley,  29  How.  Pr.,  92. 
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the  wager ;  or  whether  this  court  will  sit  to 
•decide  on  every  idle  bet  between  parties,  which 
can  have  no  relation  to  the  administration  of 
justice  ;  above  all,  in  a  case  of  a  wager  between 
qualified  electors,  pending  an  election. 

In  the  case  of  Allen  v.  Hearne  (1  Term  Rep., 
5G),  the  Court  of  K.  B.,  in  England,  decided 
that  a  wager,  between  two  voters,  with  res- 
429*]  pect  *lo  the  event  of  an  election  of 
a  member  for  Parliament,  before  the  poll 
began,  was  illegal. 

Wagers  of  this  nature  are  against  morality 
and  sound  policy  ;  and  if  they  have  not  been 
countenanced  by  the  courts  of  Great  Britain, 
there  are  stronger  reasons  for  not  allowing 
them  in  this  country,  where  elections  are  more 
frequent  and  more  free  ;  and  where  every 
means  ought,  therefore,  to  be  used,  to  main- 
tain them  pure.  Such  wagers  operate  as  a 
•tribe,  and  influence  the  party,  by  the  strongest 
motive  of  pecuniary  interest,  not  only  to  vote 
for  the  particular  candidate,  but  to  endeavor 
to  influence  others  to  vote  for  the  same  person  ; 
-all  freedom  of  choice,  or  of  action,  is  de- 
stroyed. The  evils  of  party  spirit  will  be 
greatly  increased,  if,  in  actions  on  wagers  the 
question  is  to  be  investigated  and  decided  in 
this  court,  whether  a  person,  declared  by  the 
canvassers  to  be  elected,  has  been  duly  elected, 
or  whether  there  is  a  governor  de  jure,  or  de 
Jaeto ;  for  although  the  certificate  of  the  can- 
vassers is  conclusive  as  to  the  person  who  is  to 
act  as  governor,  is  the  only  prima  facie  evi- 
•dence,  in  an  action  of  this  kind,  and  the  party 
may  go  into  evidence,  to  show  that  the  canvass 
was  not  correct,  or  was  illegal.  Canvassers 
may  corruptly  declare  a  person  to  have  been 
elected  as  governor,  who  has  not  been,  in  truth, 
duly  elected.  Thus  a  wide  field  of  litigation 
may  be  opened  ;  a  jury  may  find  that  the  gov- 
•ernor  elect,  or  de  facto,  has  not  been  duly  or 
legally  elected,  but  that  another  person  is  the 
legal  governor,  by  a  majority  of  the  votes  of 
the  electors  ;  and  great  discontents  may  be 
created,  and  disturbances  raised  among'  the 
people.  Indeed  the  evils  which  may  arise 
from  countenancing  actions  for  such  wagers 
.are  too  obvious  to  escape  the  attention  of  the 
court. 

But  I  put  the  broad  question,  will  this  court 
support  actions  for  wagers  of  any  description? 
'(2  Mass.  Rep.,  5,  Amory  v.  Oilman.)  I  place 
4J?O*]  out  *of  view,  as  standing  on  a  totally 
different  ground,  those  fictitious  wagers,  or 
feigned  issues,  devised1  for  the  more  perfect 
-administration  of  justice — where  the  object  is 
not  to  recover  any  wager,  but  to  ascertain  the 
truth  of  facts,  in  controversy  between  the 
parties. 

The  English  courts  have,  in  some  instances, 
.allowed  actions  for  wagers  ;  yet  several  of 
their  most  enlightened  judges' have  been  of 
opinion  that  it  would  have  been  better  for  the 
public  if  the  courts  had  originally  determined 
that  no  action,  to  enforce  the  payment  of  a 
wager,  should  be  permitted  ;  and  that  in  no 
•case  ought  it  to  be  permitted,  where  it  would 
be  contrary  to  the  principles  of  morality  or 
sound  policy.  (Cases  temp.  Hardw.,  239  ; 
Cowp..  729  ;  2  Term  Rep..  615  ;  3  Term  Rep., 
697,  704;  2  H.  B1..44.) 

In  AtJierfold  v.  Beard  (2  Term  Rep.,  610; 
•Comb.,  425),  the  court  refused  to  support  an 
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action  for  an  idle  wager,  which  might  draw 
into  discussion  a  matter  of  public  interest  and 
importance,  as  a  wager  respecting  the  future 
amount  of  a  branch  of  the  public  revenue. 
Buller,  J.,  considered  Lord  Mansfield  as  being 
of  opinion  that  any  wager,  as  to  a  public 
event,  would  be  void.  And  the  same  learned 
judge,  in  the  case  of  Good  v.  Elliott  (3  Term 
Rep.,  693;  Cowp.,  735),  though  he  admitted 
and  regretted  that  actions  for  wagers  had  been, 
in  some  cases,  permitted,  was  of  opinion  that 
no  action  could  be  maintained  for  a  wager 
concerning  the  private  transactions  or  interests 
of  a  third  person. 

There  does  not  appear  to  have  been  any  de- 
cision in  England,  before  the  year  1776,  that 
a  mere  idle  bet,  or  wager,  could  be  recovered 
in  a  court  of  law.  This  court  are  not,  there- 
fore, tied  down  by  any  authority  ;  and  it 
would  be  a  matter  of  regret  if  they  were  bound 
to  follow  precedent,  in  this  case,  against  prin- 
ciple. 

Again,  this  wager  is  illegal  and  void,  under 
"  the  Act  to  prevent  horse-racing,  and  for  other 
purposes."  The  5th  section  of  that  act  de- 
clares, "that  all  and  every  contract  for  or  on 
account  of  any  gaming,  by  lot  or  chance,  of 
any  kind,  or  under  any  description  whatever, 
*shall  be  deemed  and  adjudged  void  in  [*431 
law."  (1  Rev.  Stat.,  662.)  A  wager  or  bet  is 
gaming.  A  bet,  on  the  throw  of  a  gamster,  is 
as  much  gaming  as  to  throw  the  die.  Who  is 
to  be  elected  governor  is  a  matter  of  chance  ; 
it  is  gaming  by  lot  or  chance,  or  playing  for 
money,  that  the  statute  is  intended  to  nrevent. 

2.  The  first  count  in  the  declaration  in  this 
case  is  bad.  It  is  on  the  paper,  or  memoran- 
dum, as  a  specialty,  or  as  if  it  were  a  promis- 
sory note.  A  writing  not  sealed  is  a  parol 
agreement.  The  writing  may  be  evidence  ; 
but  in  a  declaration  you  must  aver  the  facts, 
not  state  the  evidence.  Again,  there  is  no 
averment  that  the  money  was  ever  deposited  in 
the  hands  of  the  defendant.  There  is  no  ground 
or  consideration  for  a  promise,  or  liability  on 
the  part  of  the  defendant. 

An  action  of  indebitotm  a«sumpsit  will  not 
lie  for  a  wager,  or  money  won  at  play.  (3 
Salk.,  14;  1  Ld.  Raym.,69;  Carth.,  338') 

The  evidence  given  in  the  cause  below  was 
inadmissible,  and  ought  to  have  been  rejected. 
Mr.  Woodworth,  one  of  the  canvassers,  testi- 
fied that  the  canvass,  or  result  of  the  election, 
was  in  writing,  and  filed  in  the  office  of  the 
Secretary  of  State.  There  was,  then,  a  higher 
species  of  evidence,  which  ought  to  have  been 
produced.  But  the  testimony  of  this  witness 
is  mere  parol  evidence  of  a  matter  of  record. 
The  same  objection  may  be  made  to  the  paper 
printed  by  Mr.  Cheetham,  for  it  is  not  the 
highest  evidence,  to  wit,  the  record  of  the  can- 
I  vass,  in  the  secretary's  office. 

Again,  the  court  below  decided  that  the  re- 
sult-of  the  election  was  a  matter  of  public 
notoriety,  of  which  all  the  world  was  bound  to 
take  notice ;  but  when  and  how  is  this  to  be 
a  matter  of  such  public  notoriety  as  to  be  evi- 
dence to  all  the  world  ?    There  may  be  a  great 
|  division  of  public  opinion,  on  this  subject,  be- 
!  tween  the  two  great  political  parties. 

*.¥>-.  R.  Riker,  contra.  Whether  an  [*432 

I  action  for  a  wager  can  be  maintained  in  any 

c.ise,  is  a  question  not  necessary  now  to   be 
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discussed,  since  such  actions  have  been  sanc- 
tioned by  a  series  of  decisions,  in  the  English 
courts,  from  the  reign  of  Charles  II.  to  the 
present  time.  The  case  of  Andrews  v.  Hearne 
(1  Lev.,  88  ;  S.  C..  1  Keb.,  56,  65)  was  an  ac- 
tion of  (uurumpril  for  a  wager,  whether  Charles 
II.  would  be  King  of  England  within  twelve 
months.  No  objection  was  made  against  the 
action  in  that  case.  And  Jones  v.  Randall 
(Cowp.,  87),  decided  in  the  year  1774,  was  an 
action  sustained  in  the  Court  of  King's  Bench 
for  a  wager,  whether  a  decree  of  the  Court  of 
Chancery  would  be  reversed  in  the  House  of 
Lords.  Lord  Mansfield,  and  the  rest  of  the 
court,  were  clearly  of  opinion  that  such  an  ac- 
tion would  lie,  unless  it  was  against  good 
morals  or  sound  policy.  In  the  case  of  the 
Earl  of  March  v.  Pigot  (5  Burr. ,  2802)  the  par- 
ties bet  on  the  lives  of  their  respective  fathers, 
yet  no  objection  was  made  to  the  action.  In 
the  case  of  Good  v.  Elliott,  Grose,  J. ,  said  that 
actions  for  wagers  had  been  innumerable,  and 
that  what  Lord  Mansfield  said,  in  Da  Cos- 
ta v.  Jones  (Cowp.,  729)  was  decisive,  that 
wagers  were  not  void,  quia  wagers  ;  Ashhur.st, 
J,,  and  Lord  Kenyon  were  of  the  same  opin- 
ion. The  rule,  as  resulting  from  all  the  de- 
cisions, seems  to  be,  that  a  wager  is  good,  and 
recoverable,  unless,  by  injuring  a  third  per- 
son, it  may  disturb  the  peace  of  society,  or 
militates  against  the  morality  or  sound  policy 
of  the  country. 

In  the  case  of  Allen  v.  Hearne  (1  Term  Rep., 
56)  the  bet  was  laid  before  the  poll  had  opened. 
In  the  present  case,  Riker  had  voted,  and 
Graham  could  not  vote  out  of  his  district. 

But  even  admitting  the  contract  to  be  ille- 
gal, this  illegality  cannot  be  set  up  by  the  de- 
fendant, who  is  a  mere  stakeholder  or  receiv- 
er of  money  to  the  use  of  the  plaintiff.  (1  Bos. 
&  Pull.,  3  ;"  5  Term  Rep.,  405 ;  7  Term  Rep., 
535;  8  Term  Rep.,  575.) 

2.  The  declaration  states  the  facts  as  they 
existed.  It  sets  forth  the  receipt.  In  a  dec- 
433*]  laration  on  a  policy  of  insurance, 
which  is  an  unsealed  instrument,  it  is  the  in- 
variable practice  to  set  forth  the  policy  and 
aver  the  loss,  and  that,  by  reason  thereof,  the 
defendant  became  liable.  So  you  may  dec- 
lare on  a  promissory  note  not  negotiable  un- 
der the  statute. 

The  Act  for  Regulating  Elections  (24  sess. 
ch.  61,  sec.  9,  11 ;  Vol.  I.7Rev.  Stat.,  page  142) 
makes  it  the  duty  of  the  Secretary  of  State,  in 
conjunction  with  the  comptroller  and  treasurer, 
to  ascertain  the  result  of  the  election,  after 
the  transcripts  of  the  poll-books  are  returned 
by  the  clerks  of  the  several  towns  and  coun- 
ties. And  they  are  directed,  without  delay, 
to  make  out  a  certificate  of  their  determina- 
tion, to  be  entered  in  a  book  in  the  secretary's 
office,  and  to  cause  it  to  be  published  in  one 
or  more  of  the  public  papers,  printed  in  each 
of  the  great  senatorial  districts.  The  printer 
in  the  southern  district,  who  was  a  witness  in 
the  court  below,  testified  that  he  published 
this  certificate,  by  direction  of  the  canvassers. 
This  may  be  considered  as  an  act  of  State,  of 
which  the  State  gazette  is  sufficient.  In  the 
case  of  the  King  v.  Holt  (5  Term  Rep. ,  436  ; 
Peake's  Law  Ev.,  80,  81  ;  4  Hawk.  P.  C., 
430)  it  was  decided  that  the  gazette  was  evi- 
dence of  the  king's  proclamation,  and  of  an 
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i  address  to  the  king,  or  of  articles  of  war.     On 
an  indictment  for  adhering  to  the  enemies   of 
the  king,  public  notoriety  is  sufficient  evidence- 
to  a  jury  of  the  fact,  whether  there  was  war 
or  not.     (Foster,  Disc.,  1,  ch.  2,  sec.  12.)    So- 
|  on  an  indictment  for  the  murder  of  a  consta- 
|  ble.  or  other  public  officer,  proof  that  he  was, 
|  in  fact,  such  officer,  is  sufficient,  without  pro- 
j  ducing  his  commission. 

In  the  Circuit  Court  of  the  United  States, 
the  exequatur  of  a  British  counsel  has  been 
admitted,  as  evidence  of  the  fact  that  he  was 
consul. 

Mr.  Hopkins,  in  reply.  The  defendant  be- 
ing a  stakeholder,  stands  in  the  place  of  the 
parties  ;  and  may  make  the  same  defense  as 
Graham  himself  could  have  done,  had  the- 
plaintiff  brought  his  action  against  him.  Un- 
til *the  money  is  paid  over,  either  [*434 
party  may  bring  an  action  against  the  stake- 
holder, to  recover  the  money  deposited  (5> 
Term  Rep.,  405);  and  he  is  subject  to  the 
same  obligations,  and  entitled  to  the  same  de- 
fenses, as  the  party  themselves.  (Evans'  Es., 
63.) 

Public  notoriety  cannot  be  sufficient  evidence 
of  the  person  who  is  governor.  There  may 
be  a  governor  de  facto,  and  a  governor  dejure. 
The  certificate  of  the  canvassers  is  the  proper 
and  indispensable  evidence  of  the  person 
elected.  The  exequatur  of  a  consul  is  the  best 
evidence,  because  it  is  issued  by  the  govern- 
ment ;  and  is  the  instrument  by  which  it  ac- 
knowledges the  person  to  be  a  consul. 

VAN  NESS,  J.  The  counsel  for  the  plaint- 
iff in  error  denies  that,  at  common  law,  any 
wager  is  recoverable,  wherein  the  parties  have- 
no  other  interest  than  that  which  they  create 
by  the  wager  itself.  It  is  now  too  late  to- 
draw  this  point  into  discussion.  The  law  ap- 
pears to  be  settled  that  some  wagers  form  the 
proper  ground  of  an  action.1  It  is  worthy  of 
remark,  however,  that  as  often  as  this  ques- 
tion ha.s-been  raised  there  is  scarcely  a  judge 
in  England,  from  the  time  of  the  case  of  Da 
Costa  v.  Jones,  down  to  the  present  day,  who 
has  not  expressed  his  regret  that  such  was  the 
law. 

But  that  there  is  a  class  of  wagers,  to  the 
recovery  of  which  the  law  will  not  lend  its 
aid,  is  conceded  ;  and  it,  therefore,  becomes 
necessary  to  inquire  whether  the  present 
wager  belongs  to  that  class.  , 

It  was  held,  in  the  case  of  Jones  v.  Randall 
(Cowp.,  37),  and  Da  Costa  v.  Jones  (Cowp., 
729),  and  in  several  of  the  more  recent  cases., 
cited  on  the  argument,  that  wagers  against 
the  principles  of  sound  policy  are  void.  I  con- 
sider this  to  be  emphatically  a  wager  of  that 
description.  It  may  involve  an  inquiry  into- 
the  validity  of  the  election  of  the  present 
chief  magistrate. 

1.— In  Phillips  v.  Ives  (1  Rawle,  36)  it  was  held  that 
no  wagt?r  concernim?  any  butnan  beinjr  is  recover- 
able in  a  court  of  justice ;  and  that,  therefore,  a 
wajrer  whether  or  not  Napoleon  Bonaparte  would, 
within  «  specified  time,  be  removed  or  escape  from 
i  the  island  of  St.  Helena,  was  determined  to  be  void, 
j  Two  of  the  judpres  (Gihspn,  C.  J.,  beinjr  one)  dis- 
I  sented.    It  had  been  previously  detormined  in  two 
i  cases  in  the  Common  Fleas  of  Philadelphia  County, 
j  that  wagers  were  valid  in  Pennsylvania,  unless  they 
were  immoral,  or  indecent,  or  illrtral.    Moivan  v. 
Richards,  1  Browne's  Hep.,  171 ;  Smyth  v.   M'Mas- 
ters,  2  Browne's  Rep.,  183. 
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435*]  *The  counsel  for  the  defendant  in 
error  insisted  that  the  certificate  of  the  canvas- 
sers is  made  conclusive  by  the  statute  on  this 
point.  But  is  their  certificate  conclusive  in 
every  case  ?  Suppose  one  of  the  canvassers 
should  count  the  votes,  and  the  rest  certify 
the  result  ?  Or  suppose  it  could  be  made  to 
appear  that  their  certificate  was  obtained  by 
bribery,  would  it,  notwithstanding,  be  con- 
clusive ?  Whether  the  certificate,  when  made 
pursuant  to  the  act,  is  decisive  as  to  the  elec- 
tion ;  and  whether  a  case  may  not  occur, 
when  it  might  be  considered  as  a  nullity,  or  as 
constituting  the  person  in  whose  favor  it  is 
made,  merely  the  governor,  tie  facto,  are  points 
which  is  not  my  intention  even  to  discuss, 
much  less  to  decide. 

We  all  recollect,  that  on  one  occasion,  dif- 
ferent opinions  were  entertained  and  express- 
ed with  respect  to  them.  They  are  questions 
which  perhaps  no  existing  tribunal  is  com- 
petent to  decide,  should  they  unfortunately 
again  arise.  It  is  enough  that  this  wager  mav 
give  birth  to  such  a  question,  to  pronounce  it 
to  be  repugnant  to  the  dictates  of  good  policy. 
The  discussion  to  which  it  gives  rise  ought  to 
be  discouraged,  unless  the  public  good,  or  the 
due  administration  of  justice,  renders  it  un- 
avoidable. It  is  a  discussion  calculated  to  en- 
danger the  peace  and  tranquility  of  a  com- 
munity, already  sufficiently  heated  and  agita- 
ted. In  the  case  of  Atherfold  v.  Beard  (2 
Term  Rep.,  610)  it  was  held  that  a  wager  re- 
specting the  future  amount  of  any  branch  of 
the  public  revenue  was  illegal;  because  it 
leads  to  an  improper  discussion,  and  is  con- 
trary to  sound  policy. 

The  case  in  which  the  Court  of  King's 
Bench  has  gone  the  greatest  length,  in  sup- 
porting a  wager,  is  that  of  Jones  v.  Randall. 
I  have  always  considered  that  a  very  strange 
decision  ;  and  there  is  some  reason  to  believe 
that  Lord  Mansfield  regreted  that  he  had  de- 
termined it  as  he  did.  I  infer  this  from  what 
afterwards  fell  from  him,  in  the  case  of 
43O*]  *Da  Costa  v.  Jones.  "Never,"  says 
he,  when  the  case  of  Jones  v.  Randall  was 
cited,  "was  a  question  more  doubtful,  how  it 
would  be  decided,  till  it  was  actually  deter- 
mined." 

A  wager,  between  two  voters,  with  respect 
to  the  event  of  an  election  of  a  member  of 
Parliament,  laid  before  the  poll  began,  was  de- 
cided to  be  illegal,  on  the  ground  that  it  was 
corrupt,  and  against  the  fundamental  princi- 
ples of  the  British  constitution  ;  that  it  was  a 
gaming  contract,  not  to  be  encouraged,  and  of 
a  dangerous  tendency.  (Allen  v.  Hearne,  1 
•Term  Rep.,  56.)  If,  for  such  reasons,  a  bet  of 
this  description  was  considered  to  be  void  in 
England,  how  much  is  their  force  increased, 
when  applied  to  an  analogous  case  in  our  own 
country,  in  which  the  very  existence  of  every 
department  of  the  government  depends  upon 
the  free  and  unbiased  exercise  of  the  elective 
franchise.  There  can  be  no  doubt,  I  think, 
that  if  this  wager  comes  within  the  spirit  of 
the  last  mentioned  case,  that  it  is  void. 

What  are  the  facts,  as  stated  in  the  record  ? 
The  parties  here  are  electors  :  Riker  had  al- 
ready voted,  but  Graham  had  not ;  the  bet  was 
made  on  the  last  day  of  the  election,  in  the 
city  of  New  York,  and  Graham  resided  in  the 
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middle  district.  I  understood  the  defendant's 
counsel  to  admit  that  if  Graham  could  have 
given  his  vote,  that  the  judgment  below  must 
be  reversed.  Now.  it  is  for  the  defendant  in 
error  to  show  that  Graham  was  at  such  a  dis- 
tance from  the  town,  in  which  he  resided,  and 
where  only,  I  agree,  he  wa«  entitled  to  vote, 
as  to  preclude  the  possibility  of  his  getting 
there  before  the  close  of  the  poll.  Nothing 
more  is  said  about  Graham's  place  of  residence 
than  that  it  was  in  the:  middle  district.  For 
aught  that  appears,  the  bet  might  have  been 
made  in  the  morning  ;  the  court  knows  that 
the  County  of  Rockland  is  in  the  middle  dis- 
trict ;  and  there  could  be  no  difficulty  in  Gra- 
ham's going  to  almost  any  town  in  *that  [*437 
county  in  season  to  give  his  vote.  It  is  hardly 
expected  that  the  court  will  intend  anything  in 
support  of  such  a  contract  as  this  ;  but  with- 
out intending  a  great  deal  more  than  appears 
upon  the  record,  Graham  might  have  voted, 
had  he  been  so  disposed.  For  these  reasons,  I 
am  of  opinion  that  this  wager  is  void. 

1  could  have  wished  that  the  court  had  been 
prepared  to  decide  whether  the  Act  of  the  19th 
March,  1802,  does  not  make  all  wagers  illegal ; 
I  am  strongly  inclined  to  think  it  cfoes.  I  do 
not,  at  present,  however,  mean  to  express  any 
opinion  on  the  construction  of  that  act. 

From  the  record  it  appears  the  defendant  in 
error  has  obtained  judgment  for  the  whole 
amount  deposited  in  the  hands  of  the  stake- 
holders ;  hence  it  is  not  necessary  to  determine 
whether  the  defendant  can  recover  back  his. 
own  deposit. 

I  am  of  opinion  that  the  judgment  below 
must  be  reversed. 

KENT,  Ch.  J.,  and  YATES,  J.,  were  of  the 
same  opinion. 

SPENCEK,  J.  The  objection  to  the  first 
count  is,  that  it  is  not  alleged  that,  in  point  of 
fact,  the  defendant  received  the  money  ac- 
knowledged in  the  memorandum  to  have  been 
received  ;  .and  that,  as  the  memorandum  is  not 
a  note  within  the  statute,  it  ought  to  have  been 
averred  that  the  money  was  received  by  the 
defendant.  The  case  of  Lansing  v.  M'Killip 
(3  Caines'Rep.,  286)  decides  that  written  agree- 
ments, not  within  the  statute,  can  only  be  en- 
forced on  the  ground  of  a  consideration,  and 
that  the  acknowledgement  of  value  received 
would  not  be  evidence  of  a  consideration,  but 
that  the  kind  and  nature  of  the  consideration 
ought  to  be  shown.  The  authority  of  that  case 
is  extremely  weakened,  if  not  entirely  over- 
*ruled,  by  the  case  of  Jackson  v.  Alex-  f*438 
ander  (3  Johns.  Rep.,  484).  If,  however,  the 
case  of  Lansing  v.  M'KiIMp  is  still  to  be  con- 
sidered as  law,  there  is  this  difference  between 
it  and  the  present  case  ;  the  precise  consider- 
ation is  confessed  by  the  defendant  in  the 
memorandum  ;  and  the  only  reason  which  re- 
quired an  averment  of  the  real  consideration 
where  value  was  admitted  to  be  received,  was, 
that  the  court  might  judge  whether,  in  reality, 
the  consideration  was  such  as  to  uphold  the 
promise.  The  first  count,  then,  seems  to  me 
to  be  free  from  objection,  on  the  ground  of 
consideration.  The  next  objection  is,  that, 
under  the  second  count,  the  facts  stated  in  the 
bill  of  exceptions  could  not  be  given  in  evi- 
dence, on  the  principle,  that  indebitatus  assutnp- 
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j>it  will  not  lie  on  a  wager.  It  does  not  appear 
to  be  clearly  settled  that  an  indebitatou  astnimp- 
M(  will  not'lieon  a  wager  ;  but  it  is  settled  that 
it  will  lie  against  the  stakeholder.  (8  Salk.. 
176;  1  Bos.  &  Pull.,  3.)  These  observations 
dispose  of  the  formal  objections. 

The  second  question  involves  a  very  import- 
ant inquiry,  though  I  cannot  perceive  that  it  is 
a  difficult  one.  It  has  been  contended  that  all 
wagers  are  unlawful  at  common  law.  After 
the  very  able,  and  I  think  unanswerable, 
opinions  of  Lord  Kenyon,  Justice,  Ashhurst 
.and  JtiHtice  Grose,  given  in  the  case  of  Good  v. 
Elliott  (3  Term  Rep.,  693),  which  was  a  wager 
upon  the  fact,  whether  one  Susannah  Tye  had 
-or  had  not,  before  a  certain  day,  bought  a  cer- 
tain wagon,  I  can  not  think  it  necessary  to  enter 
upon  the  discussion  of  the  question  ;  Lord 
Kenyon  says,  and  cites  a  variety  of  cases  in  his 
support,  that  from  the  earliest  times  the  books 
all  speak  the  same  language.  Lord  Mansfield 
says,  in  the  case  of  Da  Costa  v.  Jones  (Cowp., 
729),  that  "indifferent  wagers  upon  indifferent 
matters,  without  interest  to  either  of  the 
parties,  are  allowed  by  the  law  of  this  country, 
.so  far  as  they  have  not  been  restrained  by  par- 
ticular acts  of  Parliament ;  and  the  restraints 
imposed  in  particular  cases  support  the  general 
439*]  *rule."  Indeed,  it  appears  to  me  im- 
possible to  read  the  argument  of  the  judges,  in 
the  case  of  Good  v.  Elliott,  and  examine  the 
authorities  they  cite,  without  yielding  to  the 
.position  they  maintain,  that  a  wager,  upon  an 
indifferent  subject,  is  recoverable  in  courts  of 
law.  There  are,  undoubtedly,  limitations  to 
the  rule  that  wagers  are  lawful  ;  wagers  in- 
citing to  a  breach  of  the  peace,  or  to  immorali- 
ty, or  which  affect  the  feelings  or  interests  of 
A  third  person,  or  expose  him  to  ridicule,  or 
libel  him,  and  also  wagers  against  sound  poli- 
cy, are  illegal.  Under  those  of  the  last  de- 
scription may  be  classed  the  case  of  Allen  v. 
Hearne  (1  Term  Rep. ,  56),  which  was  a  wager 
between  two  electors,  before  the  poll  began, 
on  the  election  of  the  candidates,  for  whom 
they  were  partisans,  and  in  which  they  had 
taken  decided  parts,  on  opposite  sides.  This 
was  decided,  on  very  sound  principles,  to  be 
void,  as  being  corrupt,  in  the  eye  of  the  law, 
and  against  the  fundamental  principles  of  the 
constitution,  which  required  that  the  election 
of  members  of  Parliament  should  be  free,  and 
that  every  voter  should  be  exempt  from  pecun- 
iary interest  in  giving  his  vote,  which  could 
not  be  the  case,  when  the  electors  were  under 
a  pecuniar}'  influence.  The  present  case  is  a 
bet  on  the  election  of  the  executive  magistrate  ; 
and  were  the  parties  situated  as  they  were  in 
the  case  of  Allen  v.  Hearne,  most  undoubtedly 
the  bet  could  not  be  recoverable.  But  here 
Hiker  had  already  voted,  and  was,  therefore, 
free  from  any  influence  the  bet  could  have ; 
and  from  the  facts  in  the  case,  it  appears  that 
Graham,  though  qualified  to  vote,  and  though 
lie  had  not  voted,  could  not  be  influenced  by 
the  bet,  because,  it,  was  morally  impossible  for 
him  to  vote ;  for  the  statute  regulating  elec- 
tions allows  him  to  vote  only  in  the  town  or 
ward  wherein  he  resides  ;  and  the  bet  was  laid 
in  the  city  of  New  York,  and  Graham  resided 
in  the  middle  district. 

The  counsel  for  the  plaintiff  in  error  very 
candidlv  admitted  that  from  the  situation  of 
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Graham  he  could  not  vote,  *and  there-  [*44O 
fore  could  not,  so  far,  be  influenced  in  his  con- 
duct, as  an  elector.  But  the  verdict  of  t  In- 
jury has,  I  think,  settled  this  point ;  it  was  a 
matter  of  fact,  peculiarly  within  their  cogni- 
/ance,  whether  Graham  could  vote  at  that 
election  ;  by  finding  for  the  plaintiff  below, 
they  have  virtually  passed  on  that  fact  and  de- 
cided that  he  could  not.  I  will  not  intend  that 
the  court  below  and  the  jury  have  disregarded 
the  law  on  that  point ;  after  a  verdict,  every 
reasonable  intendment  should  be  made  to  sup- 
port it. 

It  was,  however,  contended  that  bets  of  (his 
kind  may  produce  an  inquiry  into  the  decis- 
ion of  the  canvassers,  and  may  involve  the 
country  in  confusion.  This  argument,  I 
think,  cannot  be  maintained,  since  the  statute 
renders  the  decision  of  the  canvassers  conclu- 
sive and  final  ;  thus  excluding  all  inquiry  into 
the  purity  and  propriety  of  their  decisions,  as 
effectually  as  the  law  excludes  such  inquiry 
into  the  judgments  of  courts.  The  bet,  then, 
is  reduced  to  this,  that  the  decision  of  the  can- 
vassers, certifying  the  one  or  the  other  candi- 
dates to  be  elected,  decides  the  event  on  which 
the  wager  was  laid.  The  present  wager,  in 
my  opinion,  is  by  no  means  so  alarming  as 
one  upon  the  administration  of  the  laws  ;  and 
yet  in  the  case  of  Jones  v.  Randall  (Cowp.,  37), 
which  was  a  wager  of  50  guineas,  whether  a 
decree  of  the  Court  of  Chancery  would  be  re- 
versed on  appeal  to  the  House  of  Lords,  it  was 
held  by  the  whole  Court  of  King's  Bench  that 
the  wager  was  neither  against  the  law  nor 
sound  policy.  Under  the  circumstances  of 
this  case,  I  cannot  perceive  that  the  wager  can 
be  objected  to  on  either  of  those  grounds. 

It  has  been  urged  that  the  5th  section  of  the 
statute  to  prevent  horse-racing,  and  for  other 
purposes,  operates  to  render  all  wagers  ille- 
gal ;  it  enacts,  "that  all  and  every  contract 
thereafter  to  be  made,  and  entered  into,  for  or 
on  account  of  any  sum  or  sums  of  money,  or 
*other  thing,  bet  or  staked,  or  depend-  [*441 
ing  on  any  such  race  or  races  as  aforesaid,  or 
concerning  the  same,  or  for,  or  on  account  of 
any  gaming  by  lot  or  chance,  of  any  kind,  or 
under  any  description  whatever,  shall  be 
deemed  and  adjudged  void  in  law,"  &c. 

I  apprehend  that  under  the  terms  gaming 
by  lot  or  chance,  betting  on  a  contingent 
event  cannot  be  included.  Betting  on  an 
event  does  not,  in  common  parlance,  mean 
gaming.  By  the  statute  of  9  Anne,  ch.  14, 
from  which  our  statute  to  prevent  excessive 
and  deceitful  gaming,  is,  in  substance,  taken, 
all  notes,  &c. ,  given  or  executed  by  any  per- 
son, where  the  whole  or  any  part  of  the  con- 
sideration shall  be  for  any  money,  won  by 
playing  at  any  game  whatsoever,  are  declared 
to  be  void.  The  same  statute  enacts  that 
every  person  who  shall  at  any  time,  or  sitting, 
by  playing  at  any  game,  lose  in  the  whole  the 
sum  of  $25,  and  shall  pay  it,  he  may  sue  and 
recover  it  back  of  the  winner.  Now,  if  bet- 
!  ting  on  a  contingent  event  be  gaming,  the  per- 
sons betting,  undoubtedly,  by  the  act  of  bet- 
ting, play  at  that  game,  and  consequently  bet- 
ting upon  any  event  would  be  brought  within 
the  statute  of  Anne,  and  our  statute  to  pre- 
vent excessive  and  deceitful  gaming,  an  idea 
which,  I  presume,  never  has  been  entertained  ; 

JOHNS.  REP.,  4. 


1809 


MORRAY  v.  COLUMBIAN  INSURANCE  Co. 


441 


for  in  England  (5  Burr.,  2802;  Cowp.,  37), 
actions  have  been  sustained  on  wagers  in  a 
variety  of  instances  since  the  statute  of  Anne, 
and  this  objection  was  never  thought  of, 
though  the  bets  exceeded  the  sum  of  £10,  the 
sum  beyond  which  money  lost  by  gaming  might 
be  recovered  back.  I  conclude,  therefore,  that 
the  gaming  mentioned  in  the  5th  section  of  the 
statute  to  prevent  horse-racing  must  be  some 
play  of  lot  or  chance,  and  that  betting  upon 
an  indifferent  subject,  without  any  playing, 
never  can  be  comprehended  within  the  stat- 
ute. 

In  the  case  of  Good  v.  Elliott,  Grose,  /., 
denies  that  wagers  are  void,  as  gaming  con- 
tracts. Lord  Mansfield,  in  the  case  of  Da 
Costa  v.  Jones,  says,  "  Whether  it  would  not 
442*]  *have  been  better  policy  to  have 
treated  all  wagers,  originally,  as  gaming  con- 
tracts, and  to  have  held  them  void,  is  now  too 
late  to  discuss ;  they  have  too  long  and 
too  often  been  held  good  and  valid  con- 
tracts." 

The  evidence  of  the  fact  that  Daniel  D. 
Tompkins  was  elected  governor  in  1807,  ap- 
pears to  have  been  full ;  the  defendant's  con- 
fession, and  promise  to  pay  the  amount  of  the 
note,  after  he  had  seen  Graham,  were  alone 
sufficient  to  warrant  the  jury  in  drawing  the 
inference  that  he  admitted  the  bet  to  have 
been  lost ;  but  I  perceive  no  objection  to  the 
•evidence  given  by  one  of  the  canvassers.  He 
stated  that,  by  the  canvass,  Mr.  Tompkins 
was  declared  to  be  governor.  Though  the 
exemplification  of  the  certificate  might  have 
been  higher  evidence,  still  the  fact  was  shown 
sufficiently,  and  no  inference  could  be  raised 
Against  the  defendant  in  error,  in  not  produc- 
ing the  higher  evidence. 

In  my  opinion  the  judgment  ought  to  be 
affirmed. 

THOMPSON,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  below  reversed. ' 

Cited  in-8  Johns.,  147.  454;  11  Johns..  28:  12 
Johns..  377 ;  9  Cow.,  174 ;  1  Denio.  172 ;  4  Barb.,  526 ; 
14  How.  Pr.,  87  ;  1  Bos.,  211 ;  2  Rob.,  424 ;  1  Sand.,  17 ; 
4  Craneh  C.  C.,  165 ;  3  McLsan,  100 ;  29  Ohio  St.,  548. 

1.— Wafers  upon  the  result  of  an  election,  whether 
laid  before  or  after  the  election,  are  void  as  being1 
illegal.  Smyth  v.  M'Masters,  2  Browne's  Reports, 
182;  M'Allisterv.  Hoffman,  16  Serg.  &  Rawle,  147. 
And  this  principle  extends  to  a  wager  on  the  elec- 
tion of  a  sheriff,  if  the  wager  be  laid  between  per- 
sons residents  of  the  county,  and  voters  at  the  elec- 
tion. Wroth  v.  Johnson,  4  Har.  &  M'Hen..  284.  In 
South  Carolina  a  wager  on  a  horse-race  is  illegal. 
Haskett  v.  Wootan,  1  N.  &  M'Cord,  180.  And  the  law 
is  the  same  in  North  Carolina.  Wood  v.  Wood,  2 
Murph.,  172.  It  has  been  held,  however,  in  Pennsyl- 
vania, that  wagers  fairly  won  are  recoverable,  un- 
less founded  on  a  transaction  which  is  immoral,  ille- 
gal or  indecent.  Morgan  v.  Richards,  1  Browne's 
Hep.,  171.  This  is  in  conformity  with  the  law  of  En- 
gland, where,  indeed,  another  exception  is  also  made 
—that  the  wagers  must  not  be  of  so  frivolous  or  ludi- 
crous a  nature  that  it  would  be  beneath  the  dignity 
of  a  courtof  justice  to  try  them.  It  seems  difficult  to 
determine  what  constitutes  such  a  wager ;  for  it  has 
been  held  that  the  plaintiff  might  recover  upon  a 
bet  of  six  to  four  that  Bob  Booty  would  win  the 
plate  at  the  new  Litchfleld  races.  M'Allister  v. 
Haden,  2  Camp.  Rep.,  436.  So  also  on  the  wager  of 
a  rump  and  dozen,  whether  the  defendant  was  older 
than  the  plaintiff.  Hussey  v.  Crickett,  3  Camp. 
Rep.,  168.  The  court  seem  to  have  been  somewhat 
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THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance  —  "At  and  From"  —  Voy- 
age Insured  —  Not  Commenced  —  Return  of 
Premium. 

A  vessel  was  insured,  "  at  and  from  Calcutta  to 
New  York,  with  liberty  to  touch  at  Madras  for 
trade,  and  to  take  in  part  of  her  cargo  there."  The 
vessel  went  to  Madras,  and  sailed  thence  direct  for 
New  York,  without  ever  going  to  Calcutta.  In  an 
action  brought  by  the  insured  to  recover  back  tin- 
premium,  it  was  held  that  the  voyage  insured  did 
not  commence  ;  and  that,  as  the  policy  never  at- 
tached, the  insured  was  entitled  to  a  return  of 
premium. 

Citations—  1  Bos.  &  Pull.,  200  ;  Park,  23  ;  2  Cai., 
342  ;  1  Johns.  Gas.,  197  ;  4  East,  130  ;  Miller,  402. 

THIS  was  an  action  of  amiumpxit,  for  money 
had  and  received  by  the  defendants  to 
the  plaintiff's  use.  The  defendants  gave  a 
cognovit  actionem  for  $1,900,  subject  to  the 
opinion  of  the  court  upon  the  following  case, 
agreed  between  the  parties. 

The  plaintiff  was  owner  of  the  ship  Egeria, 
and  had  insurances  made,  on  the  9th  Febru- 
ary, 1808,  by  the  defendants,  upon  the  ship, 
and  upon  the  freight  of  all  goods,  wares  and 
merchandises,  laden  or  to  be  laden  on  board 
the  said  ship,  on  a  voyage  "at  and  from  Cal- 
cutta, with  liberty  to  touch  at  Madras,  for 
trade,  and  to  take  in  a  part  of  her  cargo,"  be- 
ginning the  said  adventure  "  at  and  from  Cal- 
cutta, and  to  endure  until  her  arrival  at  New 
York,  valued  at  the  sums  insured  respec- 
tively." 

In  June,  1807,  the  defendants  had  insured 
for  the  plaintiff  the  same  ship,  on  a  voyage  at 
and  from  New  York  to  Madeira,  and"  at  and 
from  thence  to  Calcutta,  with  leave  to  touch 
and  trade  at  the  Cape  of  Good  Hope,  and  at 
Madras.  The  ship  sailed  from  New  York, 
arrived  at  Madeira,  and  sailed  from  thence,  on 
the  29th  August,  1807,  touched  at  the  Cape  of 
Good  Hope,  and  from  thence  went  to  Madras, 
where  she  arrived  on  the  5th  day  of  May, 
1808,  and  sailed  from  thence  on  the  15th  day 
of  July,  1808,  direct  to  New  York,  without 
going  to  Calcutta. 

doubtful  as  to  this  particular  wager.  The  counsel 
for  the  plaintiff  found  it  necessary  to  urge  that  it 
was  for  the  public  benefit  to  promote  conviviality 
and  good  humor,  and,  therefore,  no  public  preju- 
dice could  arise  from  it.  The  Chief  Justice,  Sir 
James  Mansfield,  declared  that  "  he  did  not.  judi- 
cially, know  the  meaning  of  a  rump  and  dozen  ;  " 
but  Heath,  J".,  said,  "  We  know  very  well,  privately, 
that  a  rump  and  dozen  is  what  the  witnesses  stated, 
viz.,  a  good  dinner  and  wine,  in  which  I  can  dis- 
cover no  illegality  ;  "  and  Chambre,  J.,  agreed  with 
him.  Lord  Loughborough  refused  to  try  a  cause 
on  a  wager,  "  whether  there  were  more  ways  than 
six  of  nicking  seven,  on  the  dice,  allowing  seven  to 
be  the  main,  and  eleven  a  nick  to  seven,"  and 
directed  the  cause  to  be  stricken  out  of  the  paper 
when  it  catne  on  for  trial.  Brown  v.  Leeson,  2  H. 
Bl.  Rep.,  43.  This,  however,  was  a  wager  on  an  ille- 
gal game  ;  and  Heath,  J.,  expressly  says  in  it,  "  that 
all  games  at  dice,  except  backgammon,  are  prohib- 
ited by  law." 


NOTE. — Marine  insurance— Return  of  premium— 
Voyaue  insured  not  having  commenced,  rvth  did  not 
attach. 

See  Richards  v.  Marine  Ins.  Co.,  3  Johns.,  307,  and 
note. 
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A/r.  Pendkton,  for  the  plaintiff.  The  ad- 
venture was  to  begin  at  Calcutta,  and  continue 
at  and  from  thence  to  New  York.  The  vessel 
did  not  proceed  farther  than  Madras,  and 
never  was  at  Calcutta,  so  that  the  voyage  in- 
sured has  never  commenced.  As  there  was  no 
444*]  responsibility  or  *risk  on  the  part  of 
the  defendants,  the  plaintiff  is  entitled  to  have 
the  premium  returned.  I  do  not  find  any 
adjudged  case  precisely  in  point ;  but  on  gen- 
eral principles  the  defendants  can  have  no 
right  to  retain  the  premium.  (1  Johns.  Cas., 
184.,  Silva  v.  Low;  1  Atk.,  543;  Park,  296, 
388  ;  1  Marshall,  2d  ed.,  183,  203.)  [He  was 
stopped  by  the  court.] 

Me#*r*.  C.  I.  Bogert  and  S.  Jones,  contra.  This 
case  does  not  come  within  that  of  Oraves  & 
Scribti  v.  The  Marine  Ins.  Co.  (2  Caines,  339). 
In  that  case  there  was  a  prior  insurance,  which 
completely  covered  the  outward  cargo,  and 
there  was  no  cargo  taken  on  board  at  Vera 
Cruz,  where  the  voyage  in  question  was  to 
commence,  so  that  the  policy  did  not  attach. 
The  present  case  is  analogous  to  that  of  Vreden- 
Iwf/k  v.  Grade.1  It  may  be  compared 
445*]  *to  an  insurance  to  several  ports, 
where  the  insured  may  shorten  the  risk,  by 
dropping  a  port.  There  were  two  outward 
ports,  from  either  of  which  the  voyage  might 
commence.  Madras  was  in  the  Her  of  the 


voyage  insured.  If  the  terminu*  (id 
where  there  *are  several  ports,  may  be  [*44<J 
varied,  for  the  same  reason  the  terminus  a  quo 
may  be  changed,  where  two  ports  are  named, 
if  the  iter  is  not  thereby  changed.  The  insured 
had  a  right  to  elect  to  commence  the  voyage 
either  at  Calcutta  or  Madras.  Though  he 
could  not  go  first  to  Madras,  and  then  to 
Calcutta,  he  might  come  home  direct  from 
•  Madras,  for  it  shortened  the  voyage,  and 
|  *greatly  diminished  the  risk.  (2  Johns.  [*447 
Rep.,  264.)  Suppose  that,  instead  of  two 
j  separate  policies  of  insurance,  on  the  outward 
and  homeward  voyages,  there  had  been  but 
one  policy  for  the  voyage  round,  might  not 
the  insured  have  dropped  the  port  of  Calcutta, 
without  its  being  a  deviation  ? 

In  the  case  of  Hog  et  al.  v.  Bogle  &  Scott 
(Millar  on  Ins.,  402),  a  ship  lying  at  Dundee 
was  insured  from  the  Frith  of  Forth  to 
Campvere.  The  ship  sailed  from  the  Frith  of 
Tay,  and  came  in  safety  within  the  course 
taken  by  ships  going  from  the  Frith  of  Forth, 
that  is,  within  two  miles  of  the  isle  of  May  ; 
and  Lord  Mansfield  was  of  opinion  that  if  the 
ship  came  with  safety  into  the  usual  course  of 
the  voyage,  it  was  no  matter  from  whence  she 
came  prior  to  that,  or  whether  she  sailed  from 
the  Frith  of  Tay  or  the  Forth.  There  is  no 
reason  why  a  voyage  may  not  be  shortened  at 


1.— The  case  of  Vredenbergh  v.  Gracie  was  decided  , 
in   January   Term,  1799,    by  Lansing1,    Ch.  J.,  and  ! 
Lewis,  J-  (Benson,  J.,  dissenting),  and  the  decision  ! 
seems  to  have  turned  on  the  evidence  of  the  under- 
standing and  contract  between  the  parties  as  to  the  ! 
subject  insured,  and  the  time  of  the  commencement  ! 
of  the  risk.    As  this  case  has  been  frequently  men-  i 
tioned  at  the  bar,  and  seems  not  to  have  been  fully  | 
understood,  I  give  the  following  note  of  it,  with 
which  I  have  been  favored  by  a  friend. 

A  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  containing  the 
following  facts : 

This  was  an  action  on  a  policy  of  insurance  on 
goods,  on  board  the  brig  Nancy,  at  and  from  any 
port  or  ports  in  the  West  Indies,  and  at  and  from 
thence  to  New  York,  "  beginning  the  adventure  on 
the  said  goods,  from  the  loading  thereof  on  board 
in  the  West  Indies,"  and  to  continue  until  landed  in 
New  York.    The  goods  in  question  were  shipped  on 
board  in  New  York,  and  the  vessel  proceeded  to  the 
West   Indies,    without   their   being  insured.    The  I 
owner  of  the  goods  received  a  letter  from  the  cap-  I 
r ;i in.  informing  him  that  he  had  arrived  at  Cape  | 
Nicholas  Mole,  in  St.  Domingo,  where  he  had  dis- 
posed of  a  small  part  of  his  cargo,  and  intended  to 
proceed  to  St.  Mark's  with  the  remainder :  which 
letter  was  shown  to  the  underwriters  at  the  time  of 
their  subscribing  the  policy.    The  vessel,  with  the  ! 
same  goods  on  board  which  she  carried  out,  on  her  | 
passage  to  St.  Murk's,  was  captured  and  condemned  : 
by  the  French.  The  broker  who  made  the  insurance  \ 
testified  that  he  mentioned  to  the  underwriters,  at ' 
the  time  of  their  subscribing  the  policy,  that  it  was  j 
the  same  property   which  the  vessel   carried  out 
which  was  to  be  insured.  Another  insurance  broker  • 
deposed  that  it  was  frequent  to  insure  goods,  which  I 
were  luden   on  board  at  one  place,  and  to  begin  \ 
the  risk  at  another ;  and  the  words  "  from  the  load-  : 
ing  thereof  on  board  "  were  always  mentioned  to  be 
at  the  place  where  the  risk  commenced,  and  he 
never  knew  any  controversy  arise  from  the  goods 
being  actually  ladened  on  board  at  a  different  place 
from  the  one  mentioned  in  the  policy ;  although 
the  case,   frequently    happened.    It  was  admitted 
that  the  plaintiff  had  an  interest  on  board,  and  that 
In  had  abandoned  in  due  season. 

The  case  was  argued    by  Messrs.  Hamilton  and 
PendUeton  for  the  plaintiff,  and  by  Afr.  HarlHtm,  for  \ 
the  defendant. 

For  the  defendant  it  was  contended.  1.  That  this 
insurance  was  on  the  homeward  voyage :  and  that 
as  the  vessel,  at  the  time  of  capture,  Bad  on  board 
the  outward  bound  cargo,  and  as  the  outward  risk 
did  not  terminate  until  the  goods  were  landed,  it  j 
was  clear  the  risk  on  this  policy  had  never  com-  ' 
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menced,  and  therefore  the  plaintiff  could  not  re- 
cover for  the  loss,  but  was  entitled  only  to  a  return 
of  premium. 

2.  That  the  words  of  the  policy  were  conclusive 
against  the  plaintiff.  They  were  expressly  on  goods 
to  be  laden  on  board  in  the  West  Indes;  and  the 
goods  in  question  were  laden  on  board  in  New  York. 
There  would  be  a  much  greater  risk  on  goods  that 
had  been  a  considerable  tune  on  board  than  on  those 
which  had  been  recently  shipped,  especially  where 
the  articles  were  of  a  perishable  na  lure.  It  was  also 
contended  that  the  testimony  of  t  \e  brokers  ought 
to  be  rejected,  because  it  was  adn  itting-  parol  evi- 
dence, to  vary  a  written  contract ;  and  that  the  case 
referred  to  by  Holt,  Ch.  J.,  in  Bates  y.  Grabham 
(Sulk.,  444),  to  prove  that  a  policy  in  writing  might 
be  altered,  on  parol  evidence,  was  an  authority  to 
the  contrary.  It  was  the  case  of  Kaines  v.  Knightly, 
(Skin.,  54). 

For  the  plaintiff  it  was  contended  that,  by  the 
terms  of  the  policy,  the  risk  commenced  immediate- 
ly on  the  arrival  of  the  vessel  in  the  West  Indies. 
The  words  "  at  and  from  "  mean  immediately  at 
and  from.  1  Atkyns,  545 ;  1  Bl.  Rep.,  417,  Camden  v. 
Cowlcy.  This  was  clearly  the  intention  of  the 
parties  here,  for  there  was  no  outward  insurance, 
which  was  a  fact  known  to  the  underwriters.  The 
words  "beginning  the  adventure  from  the  loading 
thereof  on  board,"  were  introduced  into  English, 
and  thence  into  American  policies  of  insurance,  to 
exclude  the  risks,  while  the  goods  were  going  from 
the  shore  to  the  vessel,  in  boats.  In  most  other 
parts  of  Europe,  the  policies  were  different,  and  tin- 
insurers  were  liable  tor  such  losses. 

The  sense,  and  even  literal  meaning  of  the  words, 
import  no  more  than  "  from  the  time  of  the  goods 
being  on  board,"  referring  to  the  time  of  the  com- 
mencement of  the  risk,  rather  than  the  place.  It  is 
of  no  importance  to  the  underwriter  where  the 
goods  we're  actually  laden  on  board ;  they  are  at  his 
risk  only  from  the  time  of  their  being  actually  on 
board,  at  the  place  mentioned  in  the  policy  as  the 
beginning  of  the  adventure.  Delany  v.  Stoddart,  1 
Term  Rep.,  26.  If  there  was  a  fraudulent  conceal- 
ment, or  the  goods  had  been  long  on  board,  and 
were  of  a  perislmble  nature,  it  would  be  a  different 
cose.  Hodgson  v.  Richardson,  1  Bl.  Rep.,  405. 

LEWIS,  J.  The  objection  to  the  recovery  in  this 
case  is,  that  the  vessel  left  a  port  in  the  West  Indies 
before  she  had  discharged  her  outward  cargo,  and 
was  captured  while  going  from  thence  to  another 
island,  and  that,  therefore,  the  insurance  on  the  out- 
ward voyage  still  continued,  for  there  could  not  be 
two  insurances  for  the  same  goods. 

It  is  admitted  that  there  cannot  be  a  double  insur- 
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*>«  *s    at    another.     The    con- 
w^ich we  contend  is  favorable 


one  end    ag 

struct^-  ^) 

L    the    insurer,   as    it  diminishes    the   risk, 

and  his  assent  to  the  change  is  to  be  pre- 
sumed. 

Mr.  Pendkton,  in  reply.  The  fallacy  of  the 
argument  on  the  other  side  is  this,  that  if  a 
vessel  is  permitted  to  touch  at  a  port,  that  port 
makes  a  part  of  the  voyage  ;  but  such  per- 
mission is  a  mere  excuse  for  a  deviation.  It 
is  said  that  the  voyage  is  shortened  ;  but  there 
is  no  evidence  of  that  fact.  The  insurer  had 
a  right  to  calculate  that  the  insured  would  not 
use  the  permission  to  touch  at  Madras,  if  the 
goods  could  be  obtained  at  Calcutta,  or  the 
voyage  had  commenced  there.  Suppose 
the  vessel  had  touched  at  the  Cape  of  Good 
Hope,  instead  of  Madras,  on  her  way  home, 
would  the  policy  have  attached  ?  The  voyage 
would  clearly  have  been  shortened.  The  in- 
sured may  stop  short  in  the  voyage,  and  de- 
mand a  return  of  premium  ;  but  the  voyage 
must  have  been  commenced.  The  voyage  in- 
sured in  the  present  case  never  had  a  be- 
ginning, and  cannot,  therefore,  be  said  to  have 
44-8*]  existed.  *The  outward  and  home- 
ward voyages  are  distinct,  and  the  latter  only 
was  insured  by  this  policy.  If  the  vessel 
could  have  commenced  her  voyage  at  Madras, 
she  might  have  done  so  at  any  other  place  in 
the  track  of  the  voyage  described,  though  not 
mentioned  in  the  policy. 

In  the  case  cited  ?rom  Millar,  the  vessel  was 
at  another  place,  ani  was  to  come  to  the  Frith 
of  Forth,  where  the  voyage  insured  was  to 
commence,  and  she  did  actually  come  within 
the  Frith  of  Forth.  The  reasoning  of  the  court 
in  the  case  of  Silva  v.  LDW  (1  Johns.  Gas.,  184), 
shows  how  much  strictness  is  observed  as  to 
the  identity  of  the  voyag^  insured. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court  : 

There  must,  I  think,  be  a  return  of  premium 
in  this  case,  on  the  ground  thit  the  policy  never 
attached,  and  of  course  the  underwriter  not 
exposed  to  any  risk.  It  is  impossible  to  say 
that  a  voyage  from  Madras  to  New  York  is 
the  same  as  a  voyage  from  Cacutta  to  New 
York.  The  parties  have  stipulated  expressly 
in  the  policy  that  the  adventure  ^  to  begin  at 
and  from  Calcutta,  and  we  have  no  right  to 
substitute  any  other  place.  As  thh  was  an  in- 
surance to  commence  abroad,  unles&the  under- 
writers knew  something  respecting  the  out- 
ward voyage,  it  would  be  very  naturavfor  them 
to  require  a  representation  as  to  4e  situa- 

ance  ;  but  it  does  not  appear  that  there  wa\  any  in- 
surance on  the  outward  voyage.  The  principle  of 
the  English  law,  that  the  insurance  on  the  outward 
bound  cargo  continues  until  the  goods  are  landed, 
most  probably  depends  on  the  language  of  the  En- 
glish policies,  which  are  expressed  in  that  maaner. 

The  first  adjudication  on  the  subject  was  in  the 
reign  of  James  II.,  and  it  does  not  appear  what  was 
the'language  of  the  policy.  It  might  have  beei\  in 
the  modern  form.  But  it  is  not,  in  my  opiniftn, 
necessary,  in  this  case,  to  decid«  what  would  be  the 
construction  on  a  policy  in  wMch  that  clause  was 
omitted.  It  appears  by  the  testinony  of  the  broker, 
that  the  underwriters  were  iiformed  where  the 
vessel  then  was,  and  it  was  clealy  the  intention  of 
the  parties  to  insure  her  on  a  tuding  voyage,  from 
port  to  port,  and  home. 

This  being  the  undertaking  of  ;he  parties.it  cannot 
be  material  whether  she  landed  her  outward  bound 
•cargo  and  took  it  again,  or  anotier  cargo  on  board. 
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tion  of  the  ship,  whether  she  was  at  Calcutta 
or  where,  and  when  she  was  expected  there, 
in  order  that,  they  might  judge  of  the  risk. 

In  this  case,  the  defendants  being  the  in- 
Min-rs  on  the  outward  voyage,  which  was  to 
terminate  at  Calcutta,  wanted  no  information 
on  this  subject ;  they  were  possessed  of  all  the 
information  necessary,  in  order  to  make  a  cal  - 
culation  with  respect  to  the  risk  to  which  they 
were  exposed.  (1  Bos.  &  Pull..  200.)  Park, 
in  speaking  of  a  risk,  says,  where  insurance  is 
made  on  the  homeward  *  *voyage,  the  [*449 
beginning  of  the  adventure  must  always  depend 
upon  the  inclination  of  the  insured,  as  ex- 
pressed in  the  contract  (Park,  23).  In  the  case 
of  Graves  &  Scriba  v.  Marine  Ins.  Co.  (2 
Caines,  342),  Mr.  Justice  Livingston,  in  giv- 
ing the  opinion  of  the  court,  says,  when  it  is 
agreed  that  the  risk  shall  commence  from  the 
lading  of  goods  at  a  particular  port,  this  is  so 
far  from  being  a  nugatory  provision,  which 
we  have  a  right  to  say  means  nothing,  that  the 
underwriter  has  a  palpable  interest  in  exacting 
a  literal  compliance,  or  to  consider  himself  ex- 
onerated .  The  assured  having  a  right  to  touch 
at  Madras,  cannot  vary  the  case  ;  this  is  not  in 
the  direct  Her  of  the  voyage  from  Calcutta  to 
New  York  ;  and  if  it  was,  I  should  not  think 
it  would  be  competent  for  the  assured  to  select 
at  his  pleasure,  any  point  of  the  Her,  and  say 
the  voyage  insured  shall  commence  there. 
Whether  the  risk  was  increased  or  diminished 
by  the  ship's  not  going  to  Calcutta  may  be 
uncertain  ;  it  is  enough  that  the  parties  have, 
by  their  contract,  designated  that  as  the  place 
where  the  risk  is  to  commence,  and  it  is  not 
competent  for  the  court  to  substitute  any  other 
in  its  stead.  The  termini  of  the  voyage  afford 
the  surest  criterion  by  which  to  determine  its 
identity.  (1  Johns.  Cas.,  197,  and  cases  there 
cited  ;  4  East,  130.) 

The  case  of  Hog  &  Kinlook  v.  Bogle  &  Scott, 
cited  by  the  defendant's  counsel  from  Millar 
(402),  has  no  application,  even  if  we  admit  the 
accuracy  of  the  case.  The  ship  there  was  in- 
sured from  the  Frith  of  Forth,  to  Campvere, 
and  she  sailed  from  Dundee  to  the  Frith  of 
Forth,  or  within  the  precincts  of  the  Frith  of 
Forth,  and  then  pursued  her  voyage;  she  ac- 
cordingly came  to  the  place  of  departure  men- 
tioned in  the  policy,  and  from  that  time  the 
policy  may  well  be  said  to  have  attached.  To 
make  the  present  case  analogous,  the  policy 
ought  to  have  been  from  the  Cape  of  Good 
Hope  to  New  York ;  and  *then,  per-  [*45O 
haps,  the  policy  would  have  attached  on  that 
part  of  the  homeward  voyage. 

She  was  in  quest  of  a  market,  and  the  parties  clearly 
understood  that  the  insurance  was  to  commence,  at 
furthest,  on  her  quitting  the  first  port  in  the  West 
Indies,  after  the  subscription  of  the  policy.  I  am  of 
opinion,  therefore,  that  judgment  ought  to  be 
entered  for  the  plaintiffs. 

LANSING,  Ch.  J.,  was  of  the  same  opinion. 

BENSON,  J".,  dissented ;  he  was  of  opinion  that  the 
insured  were  entitled  to  recover  for  such  goods  only 
as  were  actually  shipped  in  the  West  Indies. 

RADCIJFF,  J.,  not  having  heard  the  argument  of 
the  cause,  gave  no  opinion. 

KENT,  J".,  having  formerly  been  counsel  in  the 
cause,  gave  no  opinion. 

Judgment  for  the  plaintiff. 
Cited  in— 9  Bos^  111. 
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The  opinion  of  the  court,  therefore,  is,  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
Ctiod  in— 11  Johns.,  310. 


VAIL 

v. 
LEWIS  AND  LIVINGSTON. 

1.  Fieri  Facias— Expiration  of  Return  Day  — 
Subsequent  Levy.  2.  Time  in  Declaration — 
Material. 

A  sheriff  has  no  authority  to  act  under  a  fieri 
facia*  after  the  return  day  thereof. 

If  a  sheriff  levy  a  fieri  facia*,  after  the  return 
day  has  expired,  by  the  direction  of  the  plaintiff's 
attorney,  he  and  the  attorney  are  both  trespassers. 

An  action  of  trespass,  and  not  case,  lies  against 
a  sheriff  who  serves  an  execution  after  it  has  ex- 
No  action  will  lie  against  a  plaintiff  or  his  attorney 
for  neglecting  to  countermand  an  execution  after 
the  return  day.  Where  the  time  laid  in  a  declara- 
tion under  a  scilicet,  is  material,  and  the  gist  of  the 
action,  it  shall  be  taken  to  be  the  true  time,  and 
the  scilicet .  if  repugnant,  is  to  be  rejected  as  void, 
or  if  consistent,  is  to  be  held  a  direct  affirmation. 

Citations- 2  Cai.,  243  ;  1  W.  Bl.,  495  ;  6  T., 
R.,  125;  Cro.  Jac.,  505,  506;  1  T.  R.,  656;  4  T.  R., 
590;  Cro.  Jac.,  620. 

THIS  was  an  action  of  trespass  on  the  case. 
The  declaration  contained  three  counts. 
The  first  count  stated  that  the  plaintiff  was  in- 
debted to  Lewis,  in  the  sum  of  $789.58,  on  a 
certain  judgment  obtained  by  Lewis  against 
the  plaintiff,  in  the  Supreme  Court,  on  the 
16th  May,  1808 ;  that  he,  by  Livingston  (the 
other  defendant),  as  his  attorney,  on  the  5th 
August,  1808,  sued  out  a  fieri  facias,  on  the 
said  judgment,  directed  to  the  sheriff  of  New 
York,  against  the  goods  and  chattels,  lands 
and  tenements  of  the  present  plaintiff,  return- 
able on  the  second  Monday  of  November  next 
thereafter  ;  and  that,  before  the  return  of  the 
said  writ  of  fieri  facias,  the  said  Lewis,  by  the 
said  Livingston,  as  his  attorney,  on  the  15th 
August,  1808,  sued  out  on  the  same  judgment 
a  writ  of  testatum  fieri  facias,  in  the  usual 
form,  directed  to  the  sheriff  of  the  County  of 
Westchester,  which  was  also  made  returna- 
ble on  the  second  Monday  of  November,  1808. 
And  the  plaintiff  averred  "that  the  sheriff  of  the 
City  and  County  of  New  York,  in  obedience 
to  the  said  writ"of  fieri  facias,  to  him  directed, 
afterwards,  to  wit,  on  the  23d  day  of  Septem- 
ber, 1808,  levied  of  the  goods  and  chattels  of 
the  plaintiff,  the  said  sum  of  $789.58,  together 
451*]  with  his  fees  *and  poundage,  and 
then  and  there  paid  to  the  defendant  Living- 
ston, as  the  attorney  of  the  defendant  Lewis, 
the  said  sum  of  $789.58,  in  full  satisfaction  and 
discharge  of  the  said  debt,  as  by  the  return  of  the 
said  writ,  &c. ,  whereby.&c.  Yet  the  said  defend- 
ants, contriving,  «fec.,  afterwards,  and  after  the 
said  debt  was  so  paid  and  satisfied  afterwards, 
to  wit,  on  the  3d  December,  1808,  wrongfully, 
unjustly,  and  maliciously,  and  notwithstand- 
ing such  payment  and  discharge,  &c.,  caused 
and  procured  the  sheriff,  of  Westchester  to 
execute  the  said  writ  of  testatum  fieri  facias  ; 
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and  that  the  said  sheritt,  uv, 
payment,  &c.,  by  virtue  of  th"e°  o^ 
teslutiim  fieri  facias,  &c.,  and  under  color' 
pretense  of  the  same,  and  the  said  judgment 
specified  therein,  at  Rye,  in  said  County  of 
Westchester,  caused  to  be  levied  of  the  goods 
and  chattels  of  the  plaintiff,  to  wit,  1,000  bar- 
rels of  flour.  &c.,  to  the  value  of  $20,000,  and 
the  said  flour  so  levied  on,  did,  according  to 
law,  then  and  there,  publicly  advertise  for 
sale  at  auction,  on  the  10th  December,  1808,  on 
which  day,  &c.,  in  satisfaction  of  the  said 
writ,  the  said  sheriff  did  sell  and  dispose  of 
the  said  goods  and  chattels,  to  the  great  dam- 
age and  loss  of  the  plaintiff,  whereby  his  credit 
in  business  was,  hath  been,  and  is,  by  occa- 
sion, &c.,  greatly  shaken,  impaired  and  dimin- 
ished, &c. 

The  second  count  stated  the  issuing  of  the 
testatum  fieri  facias  to  the  sheriff  of  West- 
Chester,  and  averred  the  payment  and  sati*- 
faction  of  the  debt,  afterwards,  to  wit,  on  the 
23d  September,  before  the  test.  fi.  fa.  was 
levied,  and  although  the  defendants  might  and 
ought  to  have  countermanded  the  execution  of 
the  test.  fi.  fa.  by  the  sheriff,  to  whom  it  was 
delivered,  so  as  to  have  prevented  the  goods 
and  chattels  of  the  plaintiff  from  being  sold 
by  virtue  thereof  ;  yet  disregarding  their  duty, 
&c.,  the  defendants,  or  either  of  them,  did  not 
countermand  the  execution,  cfcc.,  whereby,  &c. , 
the  sheriff  afterwards,  *&c.  (as  in  the  [*452 
first  count).  And  after  the  said  plaintiff  had 
so  paid  and  satisfied  the  raid  debt,  &c.,  men- 
tioned in  the  said  writ  of  test.  fi.  fa.  and  before 
the  return  thereof,  to  wic,  on  the  2d  December, 
1808,  caused  to  be  leried,  &c.  (as  in  the  first 
count). 

The  third  count  wa^  similar  to  the  first. 

There  was  a  genertl  demurrer  to  the  declar- 
ation and  joinder. 

Mr.  Slosson,  in  support  of  the  demurrer.  1. 
The  action  should  have  been  trespass,  and  not 
trespass  on  the  c*e.  The  test.  fi.  fa.  having 
expired,  the  sheriff  of  Westchester  had  no 
authority  to  male  the  levy,  which  he  made  on 
the  2d  Decembfr,  long  after  its  return  day,  so 
that  the  injury  was  a  trespass.  It  is  true  the 
declaration  states  that  the  levy  was  made  be- 
fore the  retutt  of  the  writ ;  but  this  can  only 
mean  that  it^as  before  the  writ  was  actually 
returned  anl  filed  in  the  clerk's  office.  A  writ 
cannot  be  icrved  after  the  return  day  has  ex- 
pired. Ir  the  case  of  Devoe  v.  Elliot  (  2  Caines, 
243)  it  wts  expressly  decided  that  all  process 
must  be  served  before  the  expiration  of  the  re- 
turn da'.  The  same  principle  is  to  be  found 
in  the  case  of  Harvey  v.  Broad.  (6  Mod.,  148 
159,  193  ;  8  Mod.,  225  ;  2  Tidd's  Prac..  1072  ; 
10  Vuer,  Execution,  A  a,  568.) 

Th3  bare  delivery  of  the  writ  to  the  sheriff 
does  not  devest  tbe  property  of  the  defendant 
narced  in  the  execution,  nor  give  the  sheriff 
such  an  interest,  that  he  may,  after  the  return 
day,  proceed  to  Ifcvy  and  sell.  In  the  case  of 
Sinallcomb  v.  Crqs  et  al.  (1  Ld.  Raym.,  252)- 
lOViner,  566;Cottib.,  145;  2  Eq.  Cas.  Abr 
381;  4  East,  58»,  540;  Tidd's  Prac.,  915, 
Chief  Justice  Holt  says, "  that  if  a  writ  of  execu- 
tion be  delivered  to  the  sheriff  against  A,  and 
A  becomes  bankrtpt  before  it  is  executed,  the 
execution  is  superseded,  and,  consequently, 
the  property  of  tie  goods  is  not  absolutely 
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bound  by  the  delivery  of  the  writ  to  the 
sheriff." 

This  action  is  on  the  ground  of  a  malicious 
execution  of  the  writ ;  but  if  the  writ,  on  the 
face  of  it,  had  expired  and  was  dead,  it  could 
453*]  not,  by  law,  be  executed.  *The  pro- 
ceedings, afterwards,  were,  therefore,  a  tres- 
pass; and  trespass  on  the  case  does  not  lie;  this, 
on  a  general  demurrer,  is  a  valid  objection. 
Where  the  injury  is  immediate,  it  is  trespass  ; 
where  it  is  consequential,  trespass  on  the  case 
is  the  proper  remedy.  If  the  defendants  did 
order  the  sheriff  to  levy  the  execution,  after  it 
had  expired,  they,  as  well  as  the  sheriff,  were 
trespassers;  for  in  trespass  all  are  principals. 
(2  Wils.,  377.) 

Again,  if,  by  the  operation  of  law,  the  exe- 
cution became  dead  after  the  time  of  its  re- 
turn had  expired,  it  was  not  the  duty  of  the 
attorney  to  countermand  it.  It  would  have 
been  an  act  of  superogation  in  him  to  direct 
the  sheriff  not  to  execute  a  writ  which  by  law 
he  could  not  execute. 

2.  No  action  will  lie  against  the  defendant 
Livingston,  who  was  the  attorney  of  Lewis. 
The  declaration  states  that  Lewis  by  his  attor- 
ney Livingston,  issued  the  execution,  &c.,  and 
that  by  him,  he  ought  to  have  countermanded 
it. 

Whenever  an  attorney  acts  in  the  course  of 
his  professional  duty,  he  is  not  personally  an- 
swerable, unless  he  acts  without  the  authority 
of  his  client,  or  is  guilty  of  irregularity.  (1 
Mod. ,  209  ;  3  Wils. ,  388.)  It  appears  from  the 
declaration  that  Lewis  did  not  direct  Living- 
ston to  countermand  the  teat.  ft.  fa. ;  he  was, 
therefore,  justified  in  proceeding. 

If  there  be  one  of  several  defendants,  against 
whom  no  cause  of  action  exists,  this  may  be 
taken  advantage  of  on  a  general  demurrer. 
(Henly  &  Broad's  case,  1  Lev.  41,  pi.  5;  Sir 
John  Hayden's  case,  11  Co.  56,  sec.  1 ;  Hob., 
164,  199;  Cro.  Eliz.,  30.) 

3.  The  plaintiff,  in  his  declaration,  ought  to 
have  stated  a  request  to  Lewis  or  to  his  attor- 
ney, to  countermand  the  teat.  fi.  fa.  since  he 
knew  that  it  was  in  the  hands  of  the  sheriff. 
(1  Bos.  &  Pull.,  388.) 

454*]  *Afe«sr8.  Hoffman  and  Emmet,  contra. 
Admitting  that  the  sheriff  cannot  levy  an  exe- 
cution after  the  writ  has  expired,  yet  the  de- 
claration sets  forth  a  good  cause  of  action. 
This  is  not  an  ordinary  action  on  the  case  for 
an  illegal  act.  It  is  founded  on  the  malice  of 
the  defendants  ;  it  is  in  the  nature  of  an  action 
for  a  conspiracy,  for  contriving  and  confeder- 
ating together,  to  injure  the  plaintiff,  and  of 
issuing  the  test.  fi.  fa.  with  that  intention,  and 
for  that  purpose.  The  gist  of  the  action  is 
malice.  In  this  view  of  the  action,  there  can 
be  no  doubt  but  that  Lewis  and  his  attorney 
may  be  joined. 

The  levy  is  alleged  to  have  been  made  be- 
fore the  return  of  the  writ,  to  wit,  on  the  2d 
December.  Where  the  day  is  alleged  under  a 
scilicet,  the  plaintiff  may,  at  the  trial,  prove 
another  day  as  the  true  day  as  the  2d  Septem- 
ber. He  is  not  confined  in  his  proof  to  the 
exact  day.  Where  the  day  is  not  essential,  it 
cannot  be  objected,  on  a  general  demurrer, 
that  the  day  is  wrong.  In  ejectment,  if  the 
ouster  is  laid  before  the  demise,  but  under  a 
scilicet,  the  day  mentioned  may  be  rejected  as 
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surplusage.  Where  the  allegation  is  that  the 
levy  was  before  the  return  of  the  writ,  tin 
court  must  intend  it  to  be  before  the  return 
day.  Then,  if  the  words  "  2d  December," 
after  the  scilicet.,  be  rejected,  the  averment 
must  be  sufficient. 

I  The  case  of  Marker  v.  Jiraham  &  Norir<x«[ 
(3  Wils.,  368)  was  an  action  of  trespass,  and 
the  writ  void  ab  initio.  There  is  a  difference 
between  acting  under  a  writ  void  ab  initio,  and 
a  writ  lawful  and  valid  in  its  origin.  It  is  to 
be  observed,  also,  that  in  that  case  the  attor- 
ney was  joined  with  his  client.  In  Went 
worth's  Pleadings  (Vol.  VIII,  p.  310)  there 
is-  an  exact  precedent  for  the  declaration  in 
this  case,  and  which  was,  no  doubt,  followed 
by  the  attorney  who  drew  it. 

*In  the  case  of  Scheihel  v.  Fairbain  [*455 
etal.  (1  Bos.  &  Pull.,  388),  though  it  was  de- 
cided that  an  action  on  the  case  would  not  lie 
for  a  mere  neglect  to  countermand  a  writ,  after 
the  debt  was  paid  ;  yet  the  court  held  that  if 
the  injury  was  willful  and  malicious,  the  ac- 
tion would  be  supported. 

The  present  action  is  not  for  a  nonfeasance, 
or  neglect  of  duty,  but  for  a  willful  and  ma- 
licious injury.  The  case  of  Waterer  v.  Free- 
man (Hob.,  205,  206  ;  1  Brownl.,  12)  is  a  strong- 
er case  than  the  one  before  the  court.  This  is 
substantially,  an  action  for  a  malicious  prose- 
cution (Sel.  N.  P.,  940),  and  is  to  be  tested  by 
the  same  principles  as  an  action  of  that  de- 
scription. 

Admitting  that  the  action  would  not  lie 
against  Livingston,  yet,  as  this  is  for  a  tort, 
there  may  be  judgment  against  the  other  de- 
fendant. 

Mr.  Slosson,  in  reply.  If,  at  the  trial,  the 
plaintiff  had  proved  a  levy  on  the  2d  Decem- 
ber, he  would  have  maintained  the  issue  ;  the 
only  way  to  take  advantage  of  a  wrong  day, 
is  by  demurrer.  If  the  time  is  material,  it 
must  be  averred  ;  and  it  is  then  traversable. 
Here  the  day  was  material,  for  it  was  essential 
whether  the  return  day  had  expired  before  the 
levy,  or  not.  Though  the  day  be  laid  under  a 
scilicet,  yet  if  it  be  material,  the  words  before 
the  day  may  be  rejected  as  surplusage.  (5  Com. 
Dig.  Plead.,  C,  19.) 

If  it  be  admitted  that  no  action  lies  against 
the  attorney,  then  no  judgment  can  be  given 
against  him  on  this  demurrer. 

Where  the  act  is  not  illegal,  malice  alone 
will  not  maintain  this  action. 

VAN  NESS,  ./.,  delivered  the  opinion  of  the 
court : 

Whether  the  defendants  are  liable  at  all  for 
the  injury  of  which  the  plaintiff  complains, 
will  depend  upon  a  more  perfect  disclosure  of 
facts  hereafter.  We  are  *satisfied  [*456 
that  upon  the  case,  as  stated  in  this  declara- 
tion, they  are  not  liable,  in  this  form  of 
action . 

If  the  levy  and  sale  by  the  sheriff  of  West- 
chester  were  made  after  the  execution  in  his 
hands  was  returnable,  he  acted  without  author 
ity ;  for  after  the  return  day  of  fi.  fa.  the 
power  of  the  sheriff  under  it  is  gone ;  and  the 
plaintiff  is  put  to  a  new  execution,  if  he  wishes 
to  pursue  the  defendants  property.  (Devoe  v. 
Elliof,2  Caines,  243.)  The  latest  period  which 
the  law  allows  for  the  service  of  an  execution 
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is  the  d:iy  when  it  is  returnable.  This  position 
the  plaintiff's  counsel  seemed  to  admit.  To 
.avert  the  consequences  resulting  from  it,  they 
contended  that  it  is  not  positively  averred  that 
the  levy  and  sale  were  made  after  the  return 
day  of  the  execution.  This  leads  to  a  consid- 
eration of  the  point,  whether  the  day  on 
which  the  levy  is  stated  to  have  been  made  in 
this  case  is  material  or  not,  or.  in  other  words, 
whether  the  plaintiff,  upon  the  trial,  may  be 
permitted  to  prove  that  the  levy  was  made  on 
any  other  day  than  that  laid  in  the  declaration. 

I  consider  the  day,  here,  to  be  material,  and, 
consequently,  that  the  plaintiff  would  not,  on 
the  trial,  be"  permitted  to  prove  the  service  of 
the  execution  on  any  other  day  than  that  stated 
in  the  declaration.  If  we  are  correct  in  this, 
it  will  be  found  either  that  the  defendants  are 
not  liable  at  all,  or,  if  liable,  that  is  not  the 
proper  form  of  action.  The  plaintiff  is  bound 
to  show,  not  only  that  he  has  sustained  an  in- 
jury, for  which  the  law  gives  him  a  right  of 
action,  but  also  that  he  has  such  right,  in  the 
particular  form  of  action  to  which  he  has  re- 
sorted  for  a  satisfaction.  The  gravamen,  in  the 
first  count,  is,  that  the  defendants  maliciously 
caused  and  procured  the  sheriff  of  Westches- 
ter  to  execute  the  test,  fi.  fa.  in  his  hands, 
after  the  payment  of  the  judgment  to  the 
sheriff  of  New  York,  on  the  execution,  pre- 
viously delivered  to  him.  And  it  is  averred 
457*]  that  the  sheriff  of  *Westchester  made 
his  levy  on  the  2d  day  of  December  (laid  un- 
der a  videlicet),  which  was  after  the  execution 
was  returnable ;  and  that  he  sold  on  the  tenth 
of  the  same  month,  which  is  also  laid  under  a 
videlicet  If  the  levy  and  sale  did,  in  fact,  take 
place  on  those  days,  the  sheriff  was  wholly  un- 
authorized ;  and  if  the  defendants  caused  and 
procured  the  proceedings,  nothing  can  be 
clearer  than  that  they  are  all  trespassers,  be- 
cause the  taking  the  plaintiff's  property  in 
that  case  was  unlawful,  and  the  injury  result- 
ing therefrom  was  direct  and  immediate,  and 
not  consequential.  It  is  in  this  point  of  view 
that  we  deem  the  day  here  to  be  material. 

The  genera]  rule  of  law  on  this  subject  is 
laid  down  with  great  precision  and  accuracy, 
by  Sir  William  Blackstone  (argvendo),  in  the 
case  of  The  Bishop  of  Lincoln  et  al.  v.  Wolf  res- 
ton  (1  Bl.  Rep.,  495),  "The  true  distinction," 
he  says,  "is,  that  where  the  time  at  which  a 
fact  happened  is  immaterial,  and  it  might  as 
well  have  happened  at  another  day,  there,  if 
alleged  under  a  scilicet,  it  is  absolutely  nuga- 
tory, and  is,  therefore,  not  traversable  ;  and  if 
it  be  repugnant  to  the  premises,  it  shall  not 
vitiate  the  plea,  but  the  scilicet  itself  shall  be 
rejected  as  superfluous  and  void.  But  where 
the  precise  time  is  the  very  point  and  gist  of 
the  cause,  there  the  time  alleged  by  a  scilicet  is 
conclusive  and  traversable  ;  and  it  shall  be  in- 
tended to  be  the  true  time,  and  no  other,"  &c. 

It  was  said  on  the  argument  that,  as  the  day 
in  this  case  was  laid  under  a  scilicet,  the  plaint- 
iff was  not  bound  to  conform  his  proof  to  the 
particular  day  stated.  This  is  true  only  when 
the  day  is  immaterial ;  the  well-settled  rule 
being,  "that  if  the  day  laid  be  immaterial,  it 
must  be  proved,  notwithstanding  it  be  laid 
under  a  scilicet. 

It  is  of  importance  that  the  boundaries  be- 
tween the  different  actions  should  be  pre- 
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served,  particularly  between  *the  ac-  [*4/>8 
tions  of  trespass  and  case.  In  the  case  of 
Sevignac  v.  Rtxnne(Q  Term  Rep.,  125)  the  judg- 
ment was  arrested  after  a  trial  and  verdict  for 
the  plaintiff,  because  it  appeared  from  the  dec- 
•  laration  that  the  action  ought  to  have  been 
j  trespass,  and  not  case.  The  case  of  Hennus  v. 
Guyldley  (Cro.  Jac.,  505,  506)  is  so  exactly 
|  like  the  present  that  I  think  it  proper  to  state 
|  the  substance  of  it.  It  was  an  action  on 
the  case.  The  declaration  stated  that  the  de- 
fendant recovered  a  judgment  against  the 
'  plaintiff,  part  of  which  was  afterwards  paid, 
j  and  the  residue  released  ;  and  the  defendant 
!  covenanted  that  he  would  withdraw  all  pro- 
cess of  execution  for  the  same.  The  declara- 
ration  further  stated  that  the  defendant,  intend- 
ing to  vex  him,  &c.,  served  a  ca.  sa.  returnable 
8  Trin.  following,  which  he  delivered  to  the 
sheriff  to  execute,  who  by  force  thereof,  after- 
wards, to  wit,  on  the  20th  day  of  July,  &c., 
arrested  and  detained  him  until  he  paid  the 
amount  of  the  judgment.  The  defendant 
pleaded  that  the  sheriff  did  not  arrest  by  his 
appointment ;  to  which  plea,  being  vicious, 
the  plaintiff  demurred.  At  the  argument,  the 
defendant  did  not  maintain  the  plea,  but  took 
several  exceptions  to  the  declaration,  one  of 
which  was,  that  it  was  shown  that  the  sheriff 
made  the  arrest  on  the  20th  July,  which  was 
long  after  the  return  of  the  writ :  so  it  was 
done  without  warrant,  and  is  false  imprison- 
ment in  the  sheriff  who  took  him  by  color  of 
that  process,  and  for  that  cause  principally, 
the  declaration  was  held  to  be  ill  by  all  the 
court. 

The  principles  upon  which  this  case  was  de- 
cided, have  been  repeatedly  recognized  since. 
(Green  v.  Renriet,  1  Terra  "Rep.,  656  ;  Pope  v. 
Foster,  4  Term  Rep.,  590.)  We  are  of  opinion, 
therefore,  that  the  plaintiff  cannot  recover  in 
this  form  of  action, for  the  injury  stated  in  the 
first  count.1 

*The  second  and  third  counts  state  [*459 
the  issuing  of  two  executions,  with  some  im- 
material variations,  as  in  the  first  count  ;  and 
that  the  amount  of  the  judgment  was  paid  by 
the  plaintiff  to  Livingston,  one  of  the  defend- 
ants. The  ground  of  complaint  is,  that  after 
the  payment  of  the  judgment  the  defendants 
were  bound  to  have  countermanded  the  ser- 
vice of  the  execution,  delivered  to  the  sheriff 
of  Westchester,  so  as  to  have  prevented  the 
plaintiff's  goods  from  being  levied  on  and 
sold,  &c.,  and  that  the  defendants,  maliciously 
intending  to  injure  the  plaintiff,  did  not  coun- 
termand, and  that  the  sheriff  of  Westchester 
did  afterwards,  and  before  the  "  return  of  the 
execution,  to  wit,  on  the  2d  December," 
seize,  and,  afterwards,  sell  the  plaintiff's 
goods. 

If  it  be  true  that  after  the  return  of  the  writ 

1.— Trespass  will  not  lie  for  an  act  done  under 
process,  valid  on  the  fact  of  it,  and  reg-ularly  issued 
6y  u  court  of  competent  jurisdiction  ;  but  for  an 
abuse  of  lawful  process,  sc.icntcr  et  MOwttOMj  an  ac- 
tion on  the  case  is  the  only  remedy.  An  altos  ex- 
ecution.issued  after  the  original  one  had  been  paid, 
but  returned  unindorsed  on  a  judgment  not  ap- 
pearing from  the  record  to  be  satisfied,  reversed,  or 
set  aside,  it  is  a  valid  execution,  and  the  debtor,  if 
ajrjfrieved.can  obtain  redress  only  by  audita  mierda, 
or  an  action  on  the  case  for  a  wrongful  and  mali- 
cious abuse  of  the  authority  of  the  law.  Ludding- 
ton  v.  Peck,  2  Conn.  Rep.,  700. 

JOHNS.  REP.,  4. 


1809 


SLUBY  v.  CHAMPLIN. 


459 


its  force  was  spent,  then  the  defendants  cer- 
tainly had  no  reason  to  apprehend  that  the 
sheriff  would  proceed  upon  it,  and  they  were 
under  no  legal  or  moral  obligation  to  counter- 
mand it.  It  being  unlawful  for  the  sheriff  to 
proceed,  they  had  a  right  to  presume  that  he 
would  not  proceed.  The  sheriff  acted  without 
:any  directions  from  them,  and  it  would,  there- 
fore, be  unjust  to  hold  them  responsible  for 
his  misconduct.1  In  this  state  of  the  case,  it 
cannot  but  be  seen  that  the  day  of  the  levy 
becomes  the  turning  point,  and  is,  therefore, 
an  important  and  material  fact.  That  being 
the  case,  the  plaintiffis  bound  by  the  very  day 
laid  in  the  declaration.  The  allegation  that 
the  defendants,  "  willfully  and  maliciously." 
neglected  to  countermand,  and  prevent  a  fur- 
ther proceeding  on  the  execution,  does  not 
alter  the  case  ;  for  if  the  law  did  not  impose  it 
upon  them,  as  a  duty  to  countermand,  then 
•omitting  to  do  so,  whatever  may  have  been 
their  motives  for  the  omission, will  not  subject 
them  to  an  action. 

It  was  said  by  the  plaintiff's  counsel  that  in 
these  two  counts  it  is  alleged  that  the  levy  was 
made  "before  the  return  of  the  execution," 
46O*]  and  that  the  day  (3d  December),*after- 
wards,  being  laid  under  a  scilicet,  ought  to  be 
rejected  as  surplusage.  The  declaration  then 
would  stand  without  any  day  as  to  the  time 
when  the  levy  was  made.  Without  stopping 
to  inquire  how  far  it  would  be  vicious  for  that 
cause,  I  proceed  to  give  the  more  conclusive 
answer  to  this  argument.  A  scilicet  repugnant, 
to  the  preceding  matter  is  void,  and  may,  of 
course,  be  rejected  as  surplusage.  But  when 
a  scilicet  is  not  repugnant  to  the  preceding 
matter,  but  will  agree  with  it,  then  the  scilicet 
is  a  direct  affirmation,  and  shall  be  taken  posi- 
tively. The  levy  here  is  said  to  have  been  made 
' '  before  the  return  of  the  execution. "  This 
may  well  mean,  and  so  it  ought  to  be  under- 
stood, before  the  actual  return  of  the  execu- 
tion into  the  office  ;  and  then  it  is  entirely  rec- 
oncilable with  the  time  when  it  is  alleged  the 
•execution  was  served,  viz.,  the  second  of  De- 
cember. 

The  case  of  TreswaMer  v.  Keyne  (Cro.  Jac., 
620)  appears  to  be^  in  point.  Without  giving 
-any  opinion  on  the  other  points  raised  in  the 
argument,  we  are  of  opinion  that  the  demurrer 
is  well  taken,  and  that  the  defendants  are  en- 
titled to  judgment. 

Judgment  for  the  defendants. 

Cited  in-13  Johns.,  257 ;  7  Cow.,  45;  7  Wend.,  308 ; 
2  Denio,  448;  6  N.  Y.,  333;  11  N.  Y.,  460;  54  N.  Y., 
113 ;  64  N.  Y.,  31 ;  19  Hun,  617 ;  4  Bos.,  480. 

1.— The  general  rule  is  that,  where  the  subject 
matter  of  any  suit  is  not  within  the.  jurisdiction  of 
the  court  applied  to  for  redress,  everything  done  is 
absolutely  void,  and  the  officer,  as  well  as  party,  is 
a  trespasser ;  but  when  the  subject  is  within  the 
jurisdiction  of  the  court,  and  the  want  of  jurisdic- 
tion is  to  the  person  or  place,  then  the  officer  is  ex- 
cused, unless  the  want  of  jurisdiction  appears  on 
the  process.  Smith  v.  Shaw,  12  Johns.  Rep.,  257. 
Trespass  lies  against  a  party  at  whose  instance  a 
void  warrant  ia  issued  against  a  person  privileged 
from  arrest.  Curry  v.Pringle.ll  Johns.Rep.,444.  But 
neither  the  sheriff  nor  the  plaintiff  is  liable  to  an 
action  of  trespass  for  arresting  an  insolvent  debtor 
who  has  been  duly  discharged,  and  who  is  not  liable 
to  be  detained  in  custody.  Cameron  v.  Lightf  oot,  2 
W.  Black.  Rep.,  1190 ;  Luddington  v.  Peck,  2  Conn. 
Rep.,  700 ;  Tarlton  v.  Fisher,  2  Doug.  Rep.,  671. 


*SLUBY  v.  CHAMPLIN.      [*461 

1.  Witness  to  Bond—  Out  of  State  —  Proof  of 
Handwriting.  2.  Bond  for  Dutie*  —  Importer 
Named—  Evidence  of  Payment  by  Surety.  8. 
Statute  of  Limitations. 

Where  the  witnesses  to  a  bond  are  absent  out  of 
the  State,  proof  of  their  handwriting  is  sufficient, 
without  proving  the  handwriting  of  the  obligor. 

Where  a  bond  with  sureties  is  given  to  the  United 
States  for  duties,  and  A  is  mentioned  as  the  im- 
porter, and  B,  the  surety,  pays  the  bond,  he  may 
maintain  an  action  of  asminpitit  against  A,  though 
in  fact,  a  third  person  was  the  real  owner  of  the 
goods.  The  possession  of  the  bond,  and  the  col- 
lector's receipt,  was  held  sufficient  evidence  of  the 
payment  by  the  surety.  If  the  defendant,  on  being 
arrested  by  the  sheriff,  promises  to  settle  with  the 
plaintiff,  if  he  will  give  time  for  payment,  it  is  a 
sufficient  acknowledgment  to  prevent  the  opera- 
tion of  the  statute  of  limitations. 

Citations—  1  Johns.  Cas.,  230  ;  2  Johns.,  213  ;  1  Salk., 
29. 


was  an  action  for  money  paid,  laid  out 
-  and  expended  by  the  plaintiff  for  the  de- 
fendant at  his  request.  The  defendant  pleaded 
non  assumpsit,  and  the  statute  of  limitations. 
The  cause  was  tried  at  the  last  sittings  in  New 
York. 

The  defendant  on  the  15th  July,  1794,  be- 
came bound  as  principal  to  the  United  States 
in  the  penal  sum  of  $4,630,  for  securing  cer- 
tain duties  payable  to  the  United  States  on  a 
cargo  of  salt  imported  into  Baltimore  amount- 
ing to  $1,869.15  ;  and  the  plaintiff,  at  his  re- 
quest, became  his  surety  in  the  bond.  The 
amount  of  the  bond  was  paid  by  the  plaintiff 
to  the  collector  of  Baltimore,  who  gave  him 
the  following  receipt  :  "  Received  at  Balti- 
more, August  21st,  1795.  from  Nicholas  Sluby 
$1,869.15,  it  being  for  duty  on  salt  imported 
by  Oliver  Champlin  in  the  ship  Argo,  Captain 
Schale  entered,  and  the  duties  bonded  for  by 
him,  with  Nicholas  Sluby,  as  security  to  the 
said  bond." 

The  defendant  left  Baltimore  in  August  or 
September,  1794,  at  which  time  Sluby  was  ab- 
sent, and  his  agent  in  behalf  of  Sluby,  ap- 
plied to  the  defendant  before  his  departure  to 
indemnify  him  against  the  payment  of  the 
bond  ;  and  the  defendant  answered  that  he 
expected  to  return  before  the  bond  became  due 
and  would  provide  for  the  payment  of  it. 

The  clerk  of  the  plaintiff  also  testified  that 
the  defendant  was  supercargo  of  the  said  ship 
Argo,  in  which  the  salt  was  imported  ;  that 
Daniel  Parker  is  credited  with  the  amount  of 
sales  of  the  salt  and  other  articles  in  the  books 
of  Nicholas  Sluby  &  Co.  ,  and  is  debited  by 
them  *with  the  bond  given  for  the  [*462 
duties  on  the  salt  and  other  articles  ;  and  that 
there  is  a  balance  due  Sluby  &  Co.  ,  on  the  said 
account,  of  $2,056.31  ;  and  at  the  bottom  of 
Daniel  Parker's  account,  in  the  ledger  of  Sluby 
&  Co.,  is  a  memorandum  in  handwriting  of 


NOTE.— Subscribing  witnesses—When  proof  of  their 
handwriting  admissible.  See  Mott  v.  Doughty,  1 
Johns.  Cas.,  230,  and  note. 

What  evidence  of  handwrtt  ing  admixsihle.  See  Tit- 
ford  v.  Knott,  2  Johns.  Cas.,  211. 

As  to  acknowledgment  suttcient  to  bar  statute  of 
limitations,  see  Sands  v.  Gelston,  15  Johns.,  511; 
Mosher  v.  Hubbard,  13  Johns.,  510 :  Dean  v.  Pitts,  10 
Johns.,  *5 :  Allen  v.  Webster,  15  Wend.,  284 ;  Han- 
cock v.  Bliss,  7  Wend.,  267 :  Deyo  v.  Jones,  19  Wend., 
491 ;  Stafford  v.  Bryan,  3  Wend..  532 ;  Purdy  v.  Aus- 
tin, 3  Wend.,  187. 
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the  plaintiff  as  follows  :  "  The  balance  of  this 
account  is  due  from  either  Daniel  Parker  or 
Oliver  Champlin,  except  what  has  been  paid 
to  Trumbull,  Forbes  &  Co. ,  as  per  their  ac- 
counts. Nicholas  Sluby." 

It  appeared  that  Sluby  &  Co.  had  charged 
to  Daniel  Parker  in  their  books,  several  suras 
of  money  advanced  to  the  defend  ant;  and  that 
no  part  of  the  balance  of  the  account  had  been 
received  from  Parker. 

The  bond  for  the  duties  contained  *,he  fol- 
lowing recital  and  condition  :  "  Whereas, 
Oliver  Champlin  has  imported  in  the  ship  Ar- 
go,  whereof  John  Schale  is  master,  which  said 
ship  arrived,  and  made  due  entry  in  the  port 
of  Baltimore,  on  the  15th  July,  1794,  sundry 
goods,  &c.,  liable  to  pay  duties,  &c.  Now  the 
condition  of  the  above  obligation  is  such  that 
if  the  above  bounden  Oliver  Champlin, 
Nicholas  Sluby  and  Stephen  Casenave,  &c., 
shall  pay,  «fec.,  on  or  before  the  16th  August 
next,  then,"  &c.  There  was  but  one  witness 
to  the  bond,  who  was  at  the  time  a  resident  at 
Baltimore,  but  had  been  absent  for  a  long  time, 
in  foreign  parts,  and  when  last  heard  of  was  at 
Leghorn. 

The  handwriting  of  this  witness  was  proved, 
and  also  that  it  was  usual  at  Baltimore  to  exe- 
cute bonds  of  a  similar  nature,  in  the  same 
way  as  the  bond  in  question  was  executed 
without  affixing  seals.  The  defendant's  counsel 
objected  to  the  proof  of  the  execution  of  the 
bond,  as  insufficient,  but  the  objection  was 
overruled. 

It  appeared  that  when  the  defendant  was 
arrested,  he  did  not  deny  the  demand,  but  ex- 
pressed his  surprise  that  it  had  not  been  paid 
463*1  by  Parker,  and  promised  *to  meet  the 
plaintiff  for  the  purpose  of  settling  the  ac- 
counts, if  the  plaintiff  would  give  time  for  the 
payment. 

6n  this  evidence  the  defendant  moved  for  a 
nonsuit,  but  the  motion  was  overruled  ;  and 
the  judge  charged  the  jury  that  he  did  not 
think  the  evidence  sufficient  to  warrant  them 
in  finding  that  the  bonds  were  executed  by  the 
plaintiff  as  security  on  the  exclusive  credit  of 
Parker,  and  if  not,  the  defendant  was  liable. 
He,  however,  left  it  with  the  jury  to  determine 
whether  the  plaintiff  had  become  surety  on  the 
credit  of  Parker,  or  of  the  defendant,  and  to 
find  accordingly. 

The  jury  found  a  verdict  for  the  plaintiff  for 
$3,891.04,  being  the  amount  paid  by  the  plaint- 
iff with  interest  from  the  time  it  was  paid. 

'A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  O^Edwards  for  the  defendant.  1.  There 
was  not  sufficient  proof  of  the  execution  of  the 
bond.  The  proof  was  only  of  the  handwriting 
of  the  witness,  and  his  absence.  The  hand- 
writing of  the  obligor  ought  also  to  have  been 
proved.  (5 Term  Rep.,  871.) 

KENT,  Ch.  J.  Was  not  this  point  decided 
in  the  case  of  Mott  v.  Dougherty  f  (1  Johns. 
Cas.,  230.) 

In  that  case,  the  witness  was  dead.  The 
Court  of  K.  B.  in  England  has  decided  that 
the  proof  of  the  handwriting  of  the  con- 
tracting party  is  requisite.  (7  Term  Rep.,  265, 
and  note;  Walli*  v.  Delanfey,  Doug. ,  93,  and 
note.)  By  a  statute  of  26  Geo.  III.,  ch.  37,  sec. 
882 


38,  bonds  and  deeds  executed  in  the  East  In- 
dies,   when   the    subscribing  witness  resides 
there,  are  made  evidence  in  Great  Britain,  on 
proof  of  the  handwriting  of  the  parties  and  the- 
witnesses. 

*If  the  doctrine,  which  will  be  con-  [*464 
tended  for  on  the  part  of  the  plaintiff,  existed,, 
there  would  have  been  no  necessity  for  such  a 
statute. 

Proof  of  the  handwriting  of  a  witness  is  not 
the  highest  evidence.  The  rule  is  not  to  be  • 
taken  in  ;tn  absolute  and  unqualified  sense ; 
such  evidence  is  to  be  received  no  further  than 
necessary.  If  it  shouldlhot  be  allowed,  in  all 
cases,  simply  to  prove  the  handwriting  of  a 
witness  who  is  absent,  frauds  might  be  easily 
practised,  by  procuring  any  vagabond  as  a 
witness,  and  proving  his  handwriting. 

2.  There  was  not  sufficient  proof  of  the  pay- 
ment of  the  money :  the  collector's  receipt  was 
not,  of  itself,  sufficient  evidence. 

3.  The  proof  of  the  acknowledgment  of  the 
debt  was  not  sufficient  to  prevent  the  opera- 
tion of  the  statute  of  limitations.     It  was  made- 
after  the  arrest  of  the  defendant,  and  was  not 
direct  or  positive. 

Mr.  Hoffman  contra.  1.  It  has  been  settled 
in  England  that  the  proof  of  the  handwriting 
of  the  witness,  who  is  beyond  the  jurisdiction 
of  the  court,  is  sufficient  (2  Sel.  N.  P. ,  '474, 
560;  2  East's  Rep.,  183,  250);  and  it  appears  to 
have  been  so  decided  by  this  court,  in  the  case- 
of  Mott  v.  Dougherty.  I  cannot  discover  any 
ground  for  a  distinction  between  an  absent 
witness  and  one  who  is  dead.  The  supposed 
fraud  or  abuse  may  exist  in  the  one  case,  as 
well  as  in  the  other;  but  we  are  not  allowed  to- 
argue  from  the  abuse  of  the  rule,  nor  from  the 
possibility  that  a  fraud  may  be  committed. 

2.  The  proof  of  payment  was  positive,  and 
the  receipt  is  also  produced. 

3.  The  slightest  acknowledgment  is  sufficient 
to  take  a  cause  out  of  the  statute  of  limita- 
tions.    In  the  case  of  Bryan  v.  Horseman  (4 
East's  Rep.,  599)  it  was  held  that  the  acknowl- 
edgment of  the  defendant  to  the  sheriff,  who 
arrested  him,  that  he  owed  the  plaintiff,  waa 
sufficient.     Though,  *by  the  form  of  [*465 
pleading,  it  is  a  new  promise,  yet  it  is  consid- 
ered as  a  revival  of  the  former  debt. 

4.  The  case  of  Tom  v.   Goodrich  (2  Johns.. 
Rep. ,  213)  is  decisive  on  this  point.     The  court 
will  not  look  beyond  the  bond,  which,  on  the 
face  of  it,  is  a  bond  with  sureties.     Champlin 
was  the  importer  of  the  goods;  and  an  implied 
assumpsit  is  raised  by  the  bond,  from  him,  as 
the  principal,  to  his  surety. 

Mr.  Harrison,  on  the  same  side,  was  stopped 
by  the  court. 

Mr.  Well*,  in  reply.  1.  The  admission  of 
the  proof  of  the  handwriting  of  an  absent  wit- 
ness is  certainly  a  departure  from  the  ancient 
rule.  It  was  first  laid  down  by  Lord  Mans- 
field (Peake's  N.  P.,  100),  in  the  case  of  Cough- 
lad  v.  Williamson  (Doug.,  93).  It  is  admitted, 
that  the  witness  is  living,  and  in  a  situa- 
tion to  be  examined  under  a  commission;  why, 
then,  should  the  plaintiff  be  excused  from  pro- 
ducing the  best  evidence  the  nature  of  the  case 
admits? 

In  the  case  of  Watti*  v.  Delancey  (7  Term 
Rep.,  266,  note)  Lord  Kenyon  did  not  consider 
proof  of  the  handwriting  of  the  witness  who- 
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was  absent  as  sufficient,  without  also  proving 
the  handwriting  of  the  obligor.  In  Barnes  v. 
Trompowsky  (7  Term  Rep.,  266,  note)  he  admits 
the  introduction  of  a  new  practice  or  rule.  As 
this  court  have  not,  as  yet,  adopted  the  relaxa- 
tion from  the  ancient  rule,  the  propriety  and 
expediency  of  such  a  relaxation  may  be  consid- 
ered. 

The  great  expense  attending  the  execution 
of  a  commission  abroad,  is  one  reason  given 
for  adopting  the  relaxation  in  England.  But 
the  same  difficulty  and  expense  does  not  attend 
the  executing  commissions  in  this  country. 
Courts  have  gone  far  enough  in  admitting 
proofs  of  the  handwriting  of  witnesses  who  are 
dead. 

The  reason  assigned  for  receiving  evidence 
as  to  the  handwring  of  absent  witnesses  is,  that 
they  are  out  of  the  jurisdiction  of  the  court. 
It  is  only  for  a  witness,  then,  to  cross  the  Hud- 
son into  JNew  Jersey  to  enable  the  party  to 
466*]  *give  the  secondary,  or  inferior  species 
of  evidence,  arising  from  the  proof  of  his 
handwriting.  There  is  no  hardship  in  requir- 
ing the  additional  proof  of  the  handwriting  of 
the  obligor. 

In  the  case  of  Mott  v.  DougJierty  the  witness 
was  dead,  and  the  only  point  before  the  court 
was  as  to  the  sufficiency  of  the  proof  of  his 
handwriting.  The  rule  for  which  we  contend 
is  a  security  against  frauds,  and  the  inconven- 
ience is  too  inconsiderable  to  form  an  objection 
against  it. 

2.  The  receipt  of  the  collector  ought  to  have 
been  proved,  or  authenticated;  and  it  may  be 
a  question  whether  that  receipt  discharged  the 
bond,  or  would  be  a  sufficient  defense  to  a  suit 
brought  by  the  United  States. 

3.  The  plaintiff  did  not  execute  the  bond  on 
the  credit  of  the  defendant,  but  that  of  Par- 
ker.    He  knew  that  Parker  was  the  owner  of 
the  goods.     In   the  case  of    Tom  v.   Ooodrich 
there  was  no  other  evidence  than  the  bond  it- 
self.    In  the  case  of  Taylor  v.  Mills  &  Magnatt 
(Cowp. ,  525)  other  evidence  was  admitted,  and 
Magnall,  though  not  a  party  to  the  bond  was 
held  responsible.     The  defendant  appears  in 
the  character  of  supercargo  or  agent.     In  re- 
gard to  the  United  States,  as  to  the  payment  of 
the  duties  for  the  goods,  he  was  principal;  but 
not  so  in  regard  to  the  plaintiff,  who  knew 
Parker,  and  the  relation  in  which  the  defend- 
ant stood  towards  him,  as  the  owner  of  the 
goods.     The  plaintiff  and  the  defendant  were, 
in  fact,  sureties  for  Parker;  and  one  surety 
cannot  maintain  an  action  at  law  against  his 
co-surety,  for  the  money  he  has  paid.     The  ac- 
count produced  by  the  plaintiff  states  Parker 
as  the  principal,  and  the  defendant  as  agent. 
The  whole  of  the  proceeds  of  the  cargo  were 
received  by  the  plaintiff,   and  passed  to  the 
credit  of  Parker.     The  evidence  is  conclusive 
that  Parker  was  the  principal  in  this  trans- 
action, and  so  considered  by  the  plaintiff. 
4-67*]      *4.  It  is  true,  a  very  slight  acknowl- 
edgment will  take  a  debt  out  of  the  statute, 
but  there  must  be  satisfactory  evidence  of  the 
existence  of  the  original  debt.     The  defendant 
expressed  his  surprise  at  the  demand.    He  said 
that  the  plaintiff  must  be  paid.     This  would 
be  sufficient,  if  there  was  not  another  person 
who  ought  to  pay,  or  if  there  was  clearly  an 
original  debt  of  the  defendant. 
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YATES,  «/".,  delivered  the  opinion  of  the 
court : 

1.  It  appears  to  be  a  settled  principle,  and 
not  contested  by  the  counsel  on  the  part  of  the 
defendant,  that  when  the  witnesses  to  an  in- 
strument are  dead,  their  handwriting  may  be 
proved.  I  cannot  discover  the  distinction  be- 
tween such  a  case  and  the  one  now  before  us. 
The  witness  is  without  the  jurisdiction  of  the 
court,  and  absent  in  foreign  parts,  so  that  it  is 
not  in  the  power  of  the  party  to  procure  his 
attendance. 

The  cases  adduced  do  not  establish  a  con- 
trary doctrine.  At  most,  it  appears  that  no 
fixed  rule,  for  some  time,  existed  on  this  sub- 
ject in  England.  The  argument  that  frauds 
may  be  practised,  applies,  with  greater  force, 
where  the  witnesses  are  dead.  In  cases  like 
the  present,  a  better  opportunity  for  detection 
is  afforded.  The  witness  might  afterwards 
return,  and  the  whole  transaction  be  more  read- 
ily brought  home  to  the  party  guilty  of  fraud. 
I  think  the  case  of  Mottv.  Dougherty  (1  Johns. 
Cases,  230)  establishes  the  law  on  this  subject. 
The  proof  of  the  handwriting  of  a  deceased 
witness  was  deemed  sufficient;  and  on  that  oc- 
casion the  court  say  that  the  cases  in  support 
of  the  rule  are  reasonable;  that  some  relate  to 
absent  witnesses;  but  the  principle  in  all  is  the 
same.  The  proof,  therefore,  in  this  cause,  of 
the  handwriting  of  the  subscribing  witness, 
absent  in  foreign  parts,  without  proving  the 
obligor's  handwriting,  was  sufficient. 

*2.  The  possession  of  the  bond,  to-  [*468 
gether  with  the  collector's  receipt,  I  think,  is 
competent  evidence  of  the  payment  of  the 
money.  No  reasonable  account  can  be  given 
how  the  plaintiff  obtained  the  possession  of  it 
without  the  previous  fact  of  payment ;  and 
connecting  with  it  the  circumstance  that  the 
collector  would  be  liable  on  this  receipt  for  the 
amount  to  the  United  States,  it  must  be  deemed 
sufficient,  at  least  in  the  first  instance. 

The  next  point  is,  that  the  plaintiff  became 
surety  on  the  credit  of  Daniel  Parker,  and  not 
of  the  defendant. 

No  right  existed  in  the  plaintiff  to  charge 
Daniel  Parker  with  the  amount  of  the  duties. 
It  appears  by  the  bond  that  the  plaintiff  be- 
came surety  for  the  defendant;  and  a  subse- 
quent assumption  by  Parker  to  pay  the  amount 
does  not  appear.  If  such  an  arrangement  had 
been  actually  made,  or  the  amount  had  been 
paid  by  him  to  the  plaintiff,  this  would  have 
destroyed  the  defendant's  liability,  and  he 
might  have  availed  himself  of  it  in  his  de- 
fense. The  decision  of  this  court,  in  the  case 
of  Tom  v.  Ooodrich  (2  Johns.  Rep.,  213),  set- 
tles this  point.  Barber,  one  of  the  partners, 
executed  bonds  to  the  United  States,  for  du- 
ties on  goods  imported,  on  account  of  the  co- 
partnership, and  as  their  property,  and  Tom 
became  surety  in  the  bond.  The  court  estab- 
lished this  principle — that  the  claim  of  the 
United  States  against  the  copartnership  be- 
came extinguished  by  the  bond  of  the  indi- 
vidual partner,  who  was  alone  responsible,  and 
that  the  surety,  who  had  paid  the  money,  had 
a  right  of  action  against  the  partner  only  who 
had  signed  the  bond. 

4.  As  to  the  objection  that  the  evidence  of 
the  acknowledgment  of  the  debt  was  not  suf- 
ficient to  take  it  out  of  the  statute  of  limitations: 
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4Oi>*]  *It  is  now  generally  received  as  law, 
that  if  a  party  acknowledges  a  debt  to  be  un- 
paid, it  is  such  a  waiver  of  the  protection  of 
the  statute  as  to  repel  the  presumption  of  pay- 
ment, being  a  recognition  of  the  former  liabil- 
ity. In  the  case  of  Heyling  v.  Hastings(l  Salk. , 
29)  the  defendant  denied  that  he  bought  the 
goods,  but  said  "  Prove  it,  and  I  will  pay 
you."  This  conditional  promise  was  deemed 
sufficient  to  take  it  out  of  the  statute.  In  the 
present  case,  the  defendant  said  the  debt  ought 
to  be  paid,  and  mentioned  eighteen  months  as 
the  time  he  wanted  for  payment.  This  is  a 
promise  sufficient  to  make  him  liable.  The 
declaration  that  he  would  overlook  the  papers, 
and,  that  it  was  a  transaction  of  a  long  stand- 
ing^ does  not  alter  the  case. 

The  court  are  of  opinion  that  the  motion  for 
for  a  new  trial  must  be  refused. 

Rule  refused. 

Cited  in— 6  Johns.,  289 ;  15  Johns.,  167  ;  6  Cow.,  165 ; 
4  Wend.,  317;  15  Wend.,  287;  19  Wend.,  443;  25  Wend., 
265 ;  33  N.  Y..  530 :  41  Barb.,  647 ;  1  Daly,  189 ;  4  Bob.. 
227;  11  Wheat.,  313;  1  Mason,  506;  5  Mason,  401 ;  41 
Mo.,  269. 


RAWSON0.  TURNER.  Sheriff  of  Rensselaer. 

Escape  of  Prisoner  —  Liability  of  New  Sheriff— 
Of  Old  Sheriff—  Election  by  Plaintiff—  Con- 
clusive. 

If  a  new  sheriff  receives  a  prisoner  from  his  pre- 
decessor, he  is  answerable  for  his  escape,  though  a 
voluntary  escape  may  have  existed  in  the  time  of 
his  predecessor  ;  but  the  plaintiff  has  his  election, 
either  to  consider  the  prisoner  in  execution,  and  so 
charge  the  new  sheriff  for  the  last  escape,  or  as  out 
of  execution,  and  charge  the  old  sheriff.  If  he  has 
once  made  his  election,  and  sued  the  old  sheriff,  and 
recovered  judgment  against  him.  it  is  conclusive, 
and  a  bar  to  any  action  against  the  new  sheriff. 

Citations—  2  Lev.,  109;  2  Lev.,  132;  1  Vent.,'  269;  6 
Mod.,  183;  2  Co.,  36. 


was  an  action  of  debt.  The  declara- 
-L  tion  stated  that  in  April  Term,  1798,  the 
plaintiff  recovered  a  judgment,  in  this  court, 
against  Isaac  Bull,  for  $458.02,  which  judg- 
ment is  still  in  force,  &c.  ;  that  on  the  llth 
May,  1798,  the  plaintiff  sued  out  a  ca.  sa.  on 
the  said  judgment,  returnable  before  the  said 
47O*]  justices  *of  the  said  court,  at,  &c.,  on 
the  last  Tuesday  of  July  next  ;  which  was,  on 
the  same  day,  delivered  to  James  Dole,  then 
the  sheriff  of  the  County  of  Rensselaer,  to  be 
executed  ;  that  Dole,  on  the  same  day,  arrested 
Bull,  and  kept  him  in  his  custody  ;  and  Bull 
was  kept  in  custody,  in  execution  of  the  said 
judgment,  until  the  defendant,  on  the  25th 
April,  1808,  he  then  being  sheriff  of  the 
C'ounty  of  Rensselaer,  suffered  him  to  escape, 
&c.,  whereby  an  action  hath  accrued,  &c. 

The  defendant  pleaded  the  general  issue, 
with  a  notice  of  all  the  facts  afterwards  offered 
in  evidence  at  the  trial. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  October,  1808,  before  Mr.  Justice  Spencer. 

The  plaintiff  proved  the  record  of  the  judg- 
ment, and  offered  the  ca.  sa.  in  evidence  ;  and 
proved  that  Bull,  the  prisoner,  was  duly  as- 
signed, with  the  jail,  by  Dole,  on  the  20th  No- 
vember, 1800,  to  Moses  Vail,  then  sheriff,  and 
bv  Vail,  on  the  1st  February,  1801,  to  Michael 
Henry,  his  successor  in  office,  and  by  Henry, 
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in  March,  1807,  to  Levinus  Lansing,  his  suc- 
cessor, and  by  Lansing  to  the  defendant,  on 
the  26th  February,  1808 ;  that,  on  the  day 
charged  in  the  declaration,  Bull  was  at  large, 
and  out  of  the  limits  of  the  jail  of  Rensselaer 
County ;  and  that,  at  the  time  of  the  last  as- 
signment of  the  prisoners,  Bull  was  present, 
and  shown  to  the  defendant  as  one  of  the  pris- 
oners assigned.  This  evidence  was  objected 
to  by  the  defendant's  counsel,  on  the  ground 
that  it  was  not  averred  in  the  plaintiff's  decla- 
ration that  Bull  was  ever  in  the  custody  of  the 
defendant ;  but  the  objection  was  overruled  by 
the  judge,  and  the  evidence  admitted. 

The  defendant  then  gave  in  evidence  the 
record  of  a  judgment,  recovered  in  April,  1802, 
by  Dole,  against  Bull  and  one  Potter,  on  a 
bond  given  to  Dole,  as  sheriff,  for  the  jail 
liberties,  granted  to  Bull,  and  that  the  recovery 
was  for  nominal  damages  only. 

*The  defendant  also  gave  in  evidence  [*47 1 
the  record  of  a  judgment,  recovered  by  the 
plaintiff,  in  August  Term,  1806,  against  Dole, 
as  sheriff,  for  the  escape  of  Bull,  on  the  ca.  sa. 
above  mentioned,  for  the  sum  of  $458.02. 

The  defendant  then  offered  to  prove  that 
Dole  voluntarily  permitted  Bull  to  escape. 
This  was  objected  to,  but  admitted  by  the 
judge. 

By  consent  Bull  was  sworn  as  a  witness,  and 
testified  that  about  a  year  after  he  was  taken 
into  custody  Dole  permitted  him  to  escape, 
and  repeatedly  told  him  that  he  might  go  about 
his  business,  and  that  he  did  not  want  him  any 
longer ;  that  in  consequence  of  such  permis- 
sion, he  went  home,  and  staid  two  weeks,  when 
he  was  retaken  by  Dole,  and  kept  in  close  con- 
finement, where  he  remained  for  a  year  and  a 
half ;  that  he  had  never  given  bail  or  security 
to  the  sheriff,  and  that  while  Lansing  was 
sheriff  he  frequently  went  at  large,  with  his 
knowledge. 

It  was  admitted  that  in  the  suit  brought  by 
Rawson  against  Dole,  the  plaintiff  recovered 
for  a  negligent  escape  only. 

Dole,  who  was  called  as  a  witness,  testified 
that  he  had  no  recollection  of  ever  giving  such 
a  permission  to  Bull,  and  was  confident  that 
he  did  not,  otherwise  he  should  not  have  re- 
taken him ;  that  Bull,  while  in  custody,  was 
very  troublesome,  and  he  might  have  told  him 
to  go  about  his  business. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved Bull,  they  ought  to  find  for  the  defend- 
ant ;  that,  as  he  swore  positively,  and  Dole, 
merely  that  he  did  not  recollect  giving  the  per- 
mission, they  ought  to  believe  Bull,  in  prefer- 
ence, so  as  to  avoid  the  imputation  of  perjury. 

The  jury  found  a  verdict  for  the  defendant. 

*A  motion  was  made  to  set  aside  the  [*472 
verdict,  and  for  a  new  trial. 

Mr.  Foot,  for  the  plaintiff.  The  evidence  of 
Bull,  that  Dole  permitted  him  to  escape,  ought 
not  to  have  been  admitted. 

After  the  assignment  by  Dole  to  Vail,  and 
by  Vail  to  the  defendant,  the  latter  was 
estopped  from  saying  that  Bull  was  not  his 
prisoner.  The  defendant,  having  received 
Bull  as  a  prisoner,  and  having  been  assigned 
to  him  as  such,  is  estopped  from  alleging  to 
the  contrary.  (4  Com.  Dig.,  76;  Cro.  Eliz., 
756 ;  Dyer,  196.) 

After  Dole  had  permitted  Bull  to  escape,  a 
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new  execution  might  have  issued,  under  the 
statute  ;  but  this  was  unnecessary  after  the  re- 
caption and  subsequent  acquiescence  by  Bull, 
who  must  be  bound  by  such  acquiescence  ;  for 
he  was  present  when  the  prisoners  were  as- 
signed, and  submitted  to  the  assignment. 

Again,  the  judge  misdirected  the  jury.  Dole 
said  that  he  was  confident  he  did  not  give  per- 
mission to  Bull  to  go  at  large.  The  testimony 
of  the  two  witnesses  was  balanced,  and  it 
ought  to  have  been  left  to  the  jury  to  believe 
the  one  whom  they  thought  most  credible. 
Dole's  evidence  was  corroborated  by  the  fact 
of  Bull's  continuing  in  custody. 

Mr.  Russell,  contra.  1.  The  ca.  sa.  on  which 
Bull  was  arrested  was  void.  It  was  issued 
subsequent  to  the  Act  of  1799  (Greenleaf's  ed. 
of  Laws,  Vol.  III.,  p.  61 ;  Drake  v.  Miller, 
Cole.  Gas. ,  89),  altering  the  form  of  the  return 
of  writs,  and  directing  them  to  be  made  return- 
able "before  our  justices  of  our  Supreme 
Court,"  &c.  If  the  writ  was  void,  it  may  be 
taken  advantage  of  by  the  defendant ;  and  a 
sheriff  is  not  liable,  where  the  process  is  abso- 
lutely void.  (Cro.  Eliz.,  165;  Cro.  Jac.  3, 
note;  2  Salk.,  700.) 

2.  There  was  no  averment  in  the  declaration 
that  Bull  was  ever  in  the  custody  of  the  de- 
fendant.    Every  material  fact  which  is  to  be 
473*]  proved  must  be  averred  in  *the  decla- 
ration.    It  was  not  competent,  therefore,  to 
prove  that  fact.     (2  Str.,  1226 ;  3  Bos.  &  Pull., 
456.) 

3.  A  prisoner  must  be  legally  in  the  custody 
of  the  sheriff,  to  make  him  responsible  for  an 
escape.     (2  Bac.  Abr.,  516,  Escape.)    It  was 
competent  to  the  defendant  to  show  that  Dole 
had  voluntarily  suffered  Bull  to  escape,  and 
afterwards  retook  him,  which  he  could  not 
lawfully  do,  nor  could  Bull  be  held  in  cus- 
tody after  the  voluntary  escape. 

4.  Dole  having  become  liable  to  an  action 
for  the  escape,  and  as  the  plaintiff  has  elected 
to  bring  his  action  against  him  for  the  escape, 
and  has  recovered  judgment,  he  must  be  con- 
sidered as  having  waived  any  other  remedy. 
He  ought  not  to  be  allowed  to  bring  another 
action  against  a  subsequent  sheriff. 

The  plaintiff  may  bring  an  action  against 
the  sheriff  for  the  escape,  or  retake  the  pris- 
oner ;  he  cannot  do  both.  (2  Wils.,  295.) 

VAN  NESS,  ,/.,  delivered  the  opinion  of  the 
court : 

If  a  new  sheriff  regularly  receives  a  prisoner 
from  his  predecessor,  he  is  bound  to  detain 
him,  and  is  answerable  for  his  escape,  although 
a  voluntary  escape  may  have  existed  in  the 
time  of  his  predecessor.  The  cases  of  Lenthal 
v.  Lenthal  (2  Lev.,  109),  of  James  v.  Pierce  (2 
Lev.,  132,  and  1  Ventris,  269),  and  of  Grant  v. 
Louthers  (6  Mod.,  183),  have  so  fully  estab- 
lished this  rule  of  law  that  on  this  ground,  if 
no  other  difficulty  intervened,  the  plaintiff 
would  be  entitled  to  a  new  trial. 

But  it  appears  the  plaintiff  elected  to  prose- 
cute Dole,  the  former  sheriff,  to  judgment,  for 
the  escape  in  his  time ;  and  a  question  arises, 
whether  this  does  not  bar  the  plaintiff  of  all 
right  of  action  against  the  present  sheriff  for 
the  escape  of  the  prisoner,  since  he  was  com- 
mitted to  his  custody.  In  the  case  of  James 
474*]  v.  Pierce  *the  court  held  "that,  not- 
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withstanding  the  first  voluntary  escape,  when 
the  prisoner  was  in  prison  again,  he  was  so  far 
in  custody  that  the  plaintiff  had  an  election, 
either  to  take  him  as  now  in  execution,  and  so 
charge  the  new  warden  for  the  last  escape,  or 
to  admit  him  out  of  execution,  and  charge  the 
old  warden."  The  plaintiff  here,  then,  had  his 
election,  either  to  consider  the  prisoner,  after 
his  recaption,  as  in  the  custody  of  Dole  or  not; 
and  it  becomes  necessary  to  decide  whether  the 
plaintiff  has  made  his  election,  and  if  he  has, 
then  what  is  the  effect  of  it. 

The  case  states  that  after  the  escape,  in  the 
time  of  Dole,  in  1806,  the  plaintiff,  so  far  from 
affirming  Bull  to  be  in  Dole's  custody,  charged 
Dole  with  the  escape,  and  obtained  judgment 
against  him  for  the  whole  amount  of  his  debt. 
This  appears  to  me  to  be  a  sufficient  determi- 
nation of  the  plaintiff's  election,  not  to  con- 
sider Bull  in  Dole's  custody ;  and  the  prosecut- 
ing Dole  to  judgment  determines  the  election 
finally  and  irrevocably.  Thus,  "if  A  grant  to 
B  for  life  an  annuity,  or  a  robe  at  the  feast  of 
Easter,  and  both  are  behind,  the  grantee  ought 
to  bring  his  writ  of  annuity,  in  the  disjunc- 
tive, for  if  the  grantee  bring  his  writ  of  an- 
nuity for  the  one  only,  and  recover,  the  judg- 
ment," says  Lord  Coke,  "shall  determine  his 
election  forever.  Again,  if  the  grantee  bring 
a  writ  of  annuity,  and  after  the  return  thereof 
doth  appear  and  count,  this  is  a  determination 
of  his  election  in  a  writ  of  record  ;  albeit,  he 
never  proceedeth  any  further."  (See  Sir  Row- 
land Key  ward' s  case,  2  Co.  Rep.,  36.) 

The  plaintiff  having  made  his  election,  he  is 
concluded  by  it.  This  is  reasonable.  He  ought 
not  to  be  allowed  to  proceed  against  the  sheriff 
for  the  escape,  and  at  the  same  time  hold  the 
prisoner  in  execution.  It  is  true  there  are  cases 
where  the  party  has  concurrent  remedies  for 
the  same  cause  of  action  against  several  per- 
sons. *Such,  for  instance,  are  suits  by  [*475 
the  holder  against  the  drawer  and  indorsers  of 
a  bill  of  exchange,  against  the  maker  and  in- 
dorsers of  a  promissory  note,  against  several 
obligors  in  the  same  bond,  against  trespassers, 
severally,  for  the  same  trespass.  In  these  in- 
stances the  proceedings  may  be  carried  on  to 
judgment,  though  the  plaintiff  is  limited  to  a 
single  satisfaction.  It  will  be  observed  that 
in  the  cases  which  I  have  enumerated  the  cause 
of  action  is  the  same,  that  it  accrues  against 
all,  at  the  same  time,  and  that  the  concurrent 
remedies  are  perfectly  consistent  and  compat- 
ible with  each  other,  and  this  distinguishes 
them  from  the  present  case.  The  plaintiff  here 
might  have  considered  Bull  as  being  in  Dole's 
custody,  or  not.  at  his  election.  The  right  of 
election  has  been  exercised  by  the  suit  com- 
menced, and  the  judgment  recovered  against 
Dole.  Bull,  therefore,  in  judgment  of  law, 
could  not  be  considered  as  in  Dole's  custody, 
upon  the  plaintiff's  execution  after  the  first  es- 
cape, and  he,  of  course,  was  never  legally  in 
the  custody  of  Dole's  successors.  The  plaintiff 
elected  to  disaffirm  the  recaption  and  subse- 
quent imprisonment  of  Bull ;  and  hence,  it  is 
evident,  that  to  give  him  a  remedy  against  the 
present  sheriff,  is  inconsistent  and  incompati- 
ble with  the  former  remedy  actually  pursued 
against  Dole.  This  point  goes  to  the  merits  of 
the  cause  ;  and  being  of  opinion  that  the  plaint- 
iff cannot  waive  the  election  which  he  has 
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once  made,  and,  of  course,  that  he  can  never 
recover  against  the  present  sheriff,  it  is  un- 
necessary to  consider  the  other  questions  sub- 
mitted in  the  argument. 

Motion  denied. 

Cited  in— 7  Johns.,  500:  8  Johns.,  366;  13  Johns., 
123:  1  Wend..  404;  11  Wend.,  470;  28  Wend.,  565; 
15  Huii,  559;  23  Hun,  419;  37  In. I.,  177;  38  N.  J.  I... 
381. 


476*]    *ROBBINS  v.  BINGHAM. 

Letter  of  Credit  —  Liability  —  Assignment. 

When  A  gave  a  letter  of  credit  to  B  for  goods  to 
the  amount  of  $800,  addressed  to  C,  who  delivered 
to  B  a  part  of  the  goods,  and  the  residue  was  de- 
livered to  him  by  D  and  E,  on  the  same  letter  of 
credit  ;  in  an  action  brought  by  C  against  A,  for  the 
whole,  it  was  held  that  he  was  responsible  only  for 
the  goods  delivered  by  C,  such  a  letter  of  credit  not 
being  assignable. 


was  an  action  of  a*sump#it.  The  dec- 
J-  laratiou  stated  that  the  defendant,  in  con- 
sideration that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  would 
credit  one  Heman  Dickenson,  goods,  &c.,  to 
the  amount  of  $800,  the  defendant  would  be 
security  for  the  payment,  &c.,  and  averred 
that  the  plaintiff  did  deliver  to  Dickenson 
goods  to  the  value  of  $800,  <fcc.  Plea,  non 
asitumpsit.  At  the  last  Rensselaer  Circuit,  by 
agreement  of  both  parties,  the  cause  was  re- 
ferred to  three  referees,  and  if  any  questions 
of  law  should  arise  before  the  referees,  they 
were  to  be  referred  to  one  of  the  judges  of 
this  court. 

The  parties  afterwards  agreed  that  the  evi- 
dence submitted  to  the  referees,  and  the  law 
arising  thereon  should  be  stated  in  the  form  of 
a  case,  and  submitted  to  the  decision  of  this 
court,  and  that  judgment  should  be  entered 
thereon,  according  to  the  opinion  of  the  court, 
in  the  same  manner  as  if  there  had  been  a  ver- 
dict in  the  case. 

The  plaintiff  produced  before  the  referees  a 
letter  of  credit  from  the  defendant,  directed 
to  the  plaintiff,  as  follows  :  "  Fairfield,  Octo- 
ber 2,  1804.  Sir,  if  you  will  credit  Heman 
Dickenson  g^oods,  to  the  amount  of  $800,  1  will 
be  his  security  that  he  shall  pay  you  according 
to  the  contract.  Solomon  Bingham.  Jun."  On 
the  back  of  the  letter  of  credit  was  indorsed 
by  Dickenson,  as  follows,  to  wit  :  "  Received, 
the  15th  and  16th  October,  1804,  on  account 
of  the  within  letter  of  credit,  or  recommen- 
dation, the  following  sums  of  money  in  goods, 
to  wit,  of  John  Robbins,  the  sum  of  $293.22; 
of  Gersham  Richards  &  Sons,  the  sum  of 
477*]  $237.62  ;  and  of  Russel,  Tracy  *&Co. 


NOTE. — Letter  of  credit— Sj>ectai  and  general— Dis- 
tittcti&n. 

A  special  letter  of  credit,  addressed  to  a  particu- 
lar individual  by  name,  is  conflned  to  him,  and  gives 
no  other  person  a  right  to  act  upon  it.  If,  however, 
the  letter  is  not  conflned  to  transactions  with  a 
single  individual,  different  persons  are  authorized 
to  make  advances  upon  it,  and  it  then  becomes  a 
several  contract  with  each  individual  to  the  amount 
advanced  by  him.  See  Union  Bank  v.  Coster,  3  N. 
Y.,  203;  Birckheadv.  Brown,  5  Hill.  634:  2  Denio, 
375;  Benedict  v.  Sherrill,  Hill  &  D.,  219;  Walsh 
v.  Bailie,  10  Johns.,  180 ;  Carnegie  v.  Morrison,  2 
Met.,  381 ;  Lowry  v.  Adams,  22  Vt.,  160 ;  Russell  v. 
Wiggins.  2  Story,  214 ;  Bank  of  Ireland  v.  Archer, 
2  Mees.  &  W.,  383. 
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the  sum  of  $55.89,  amounting  in  the  whole  to 
$586.68. 

It  appeared  that  the  goods  mentioned  as 
received  from  the  plaintiff  were  delivered  by 
his  clerk  to  Dickenson,  and  not  having  goods 
which  suited,  to  the  full  amount  of  the  letter 
of  credit,  he  went  with  Dickenson  and  the 
letter  of  credit  to  the  other  persons,  and  offered 
them  the  benefit  of  the  letter  of  credit  for  the 
residue,  saying  that  the  defendant  was  a  good 
man  for  the  amount ;  that  the  other  persons 
let  Dickenson  have  goods  to  the  amount  speci- 
fied in  the  indorsement,  and  which  were 
charged  to  Dickenson  in  their  books.  It  ap- 
peared, also,  that  the  plaintiff  had  been  paid 
for  the  amount  of  the  goods  delivered  by  him 
to  Dickenson.  The  referees  reported  in  favor 
of  the  plaintiff  for  $377.28,  including  goods 
delivered  by  Richards  &  Son,  and  Tracy  &  Co., 
as  indorsed  on  the  letter  of  credit. 

Mr.  Van  Vechten,  for  the  defendant,  moved 
to  set  aside  the  report  of  the  referees. 

Mr.  Foot,  contra. 

Per  Curiam.  The  interest  of  the  plaintiff 
in  the  letter  of  credit  was  not  an  assignable 
interest ;  it  was  not  a  general  letter  of  credit, 
but  addressed  to  a  particular  person.  The  de- 
fendant was  responsible  to  the  plaintiff  only 
for  the  goods  delivered  by  him,  and  not  for 
the  goods  delivered  by  others.  The  report  of 
the  referees  must  be  set  aside. 

Rule  granted. 

Cited  in— 16  Johns.,  102 ;  5  Hill,  643 ;  61  N.  Y.,  43 ; 
1  E.  D.  Smith,  375 :  1  McLean,  280. 


*LIVINGSTON  v.  BARTLES,  Man-  [*478 
ucaptor,  &c. 

Action    on    Bail-bond — Ladies    of  Plaintiff — 
Surrender. 

B  became  bail  for  A,  who  was  arrested  in  July, 
1800,  and  then  resided  in  Steuben  County.  A  made 
no  defense,  and  a  rule  for  judgment  by  default  was 
entered,  but  no  judgment  was  docketed  until 
August,  1808.  In  December,  1803,  A,  who  had  been 
for  some  time  conflned  in  jail,  and  was  reputed  in- 
solvent, removed  into  Pennsylvania  where  he  has 
since  resided,  at  the  distance  of  270  miles  from  Steu- 
ben County.  On  the  29th  March  last  B,  as  bail, 
was  arrested  on  a  writ  returnable  on  the  first  day  of 
May  Term  last,  which  was  the  first  intimation  the 
bail  had  of  the  proceedings  of  the  plaintiff  on  the 
judgment,  supposing  that  lie  had  abandoned  all  ex- 
pectation of  recovering  his  debt.  The  bail  applied 
to  counsel  for  advice.  He  sent  to  Albany  on  the 
12th  May,  to  obtain  a  copy  of  the  bail-piece.  The 
principal  came  to  Steuben  County  on  the  9th  May, 
in  order  to  be  surrendered,  and  as  no  surrender 
could  then  be  made,  for  want  of  a  certified  copy  of 
the  bail-piece,  be  proceeded  to  New  York,  where  he 
arrived  on  the  29th  May,  and  on  the  next  day  offered 
the  plaintiff  to  surrender  himself  into  the  custody 
of  the  sheriff  of  New  York.  The  clerk  at  Albany 
could  not  find  the  bail-piece,  and  he  did  not  obtain 
a  copy  of  it  from  the  clerk  of  New  York,  in  whose 
office  it  was  filed,  until  the  3d  July,  and  it  was  sent 
by  mail  to  the  bail  in  Steuben  County.  It  was  held 
that  the  bail  having  been  lulled  into  security  by  the 
plaintiff,  and  taken  by  surprise,  he  ought,  under 
the  circumstances  of  the  case,  to  be  allowed  to  sur- 
render at  this  term. 

Citations-2  W.  BL,  1317 ;  2  Ves.,  Jun..  9. 

A  MOTION  was  made  on  the  part  of   the 
defendaat,   as  bail  of  William   Kersey, 
for  leave  to  surrender  his  principal,  and  that 
an  exoneretur  be  entered  on  the  bail-piece. 
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The  defendant  stated  in  his  affidavit  that  he 
resided  in  Steuben  County,  and  that  the  writ 
in  the  original  cause  was  returnable  in  July 
Term,  1800,  and  that  a  short  time  thereafter 
he  became  bail,  and  the  bail-piece  was  filed  in 
the  clerk's  office  at  Albany.  The  principal 
then  resided  in  Steuben  County,  and  continued 
to  reside  there  until  December,  1803,  when  he 
removed  into  Pennsylvania,  where  he  now 
resides,  about  270  miles  from  his  former  resi- 
dence in  Steuben.  The  principal,  for  some 
time  before  his  removal,  was  confined  in  the 
jail  of  Steuben  County,  and  was  reputed  in- 
solvent. From  that  fact  and  the  omission  of 
the  plaintiff  to  charge  the  principal  in  execu- 
tion, the  bail  supposed  that  the  plaintiff  had 
abandoned  all  expectation  of  obtaining  any 
part  of  his  judgment,  until  a  few  days  before 
May  Term  last,  when  a  writ  was  served  on  the 
bail,  returnable  the  first  day  of  last  term.  The 
•  defendant,  from  ignorance,  supposed  that  he 
had  time  until  this  term  to  surrender  his  prin- 
cipal ;  he  went  twice  to  Bath  to  obtain  advice 
of  counsel,  and  was  informed  he  must  sur- 
render the  principal,  and  that  it  could  not  be 
479*]  done  without  a  certified  *copy  of  the 
bail-piece  ;  and  on  the  12th  of  May,  he  sent 
to  Albany  for  a  copy  of  it. 

The  defendant  in  the  original  suit  stated,  by 
affidavit,  that  he  was  sued  in  1800  on  a  prom- 
issory note,  and  the  present  defendant  be- 
came special  bail  for  him;  that  he  made  no 
defense,  and  that  judgment  was  not  docketed 
until  August,  1808  ;  that  the  bail  was  arrested 
the  29th  March  last.  On  hearing  of  it,  he  im- 
mediately came  to  Steuben  County  from  Penn- 
sylvania, and  arrived  on  the  9th  of  May  in 
Border  to  surrender  himself  ;  that  no  legal  sur- 
render could  be  made,  for  want  of  a  certified 
copy  of  the  bail-piece  ;  that  he  thereupon  went 
to  the  city  of  New  York,  and  arrived  on  the 
26th  of  May,  and  on  the  27th  of  May  offered 
to  the  plaintiff's  attorney,  to  surrender  himself 
immediately  to  the  sheriff  of  New  York,  which 
offer  the  attorney  refused  to  accept ;  that  he  is 
64  years  old  and  infirm ;  that  he  was  advised 
to  apply  to  the  court,  and  has  come  to  Albany 
for  leave  to  surrender,  and  arrived  here  the 
81st  of  July  last. 

Peter  D.  Beekman  stated,  by  affidavit,  that 
on  the  19th  of  May  he  received  by  letter  an 
order  from  Steuben  County  for  a  copy  of  the 
bail-piece  ;  that  he  made  search,  and  could  not 
find  it ;  and  on  the  3d  July  last  received  a  copy 
of  it  from  the  clerk's  office  in  New  York  and 
delivered  it  to  the  attorney  of  the  defendant, 
who  swore  that  he  sent  it  by  mail  to  Steubeu 
County,  where  he  supposed  the  surrender 
might  have  been  made  in  season,  but  the  delay 
must  have  been  owing  to  the  miscarriage  of 
the  letter  inclosing  the  bail-piece. 

An  order  to  stay  proceedings  was  obtained 
on  the  22d  day  of  May  last,  which  was  served 
•on  the  plaintiff's  attorney  the  2d  of  June, 
who  had  previously  filed  a  declaration  in  this 
•cause. 

48O*]    *KENT,  Oh.  J.,  delivered  the  opinion 
of  the  court : 

The  conduct  of  the  plaintiff  has  been  calcu- 
lated to  lull  the  bail  to  sleep,  and  it  would  be 
unjust  for  him  now  to  take  and  hold  the  bail 
.by  surprise.  It  would  have  the  appearance  of 
.JOHNS.  REP.,  4. 


a  fraud  practised  upon  the  bail.  The  promi- 
nent facts  in  the  case  are  peculiar.  The  prin- 
cipal was  sued  in  1800  upon  a  promissory  note, 
and  he  made  no  defense.  At  that  time  and  for 
some  years  after,  he  resided  in  Steuben  County, 
and  was'  for  a  considerable  time  in  jail  and 
reputed  insolvent ;  and  from  these  facts,  and 
the  omission  of  the  plaintiff  to  proceed  in 
the  suit,  the  bail  supposed  that  the  plaintiff 
had  abandoned  all  expectation  of  recovering 
his  debt  ;  and  that  this  supposition  was  cor- 
rect, appears  from  the  fact  that  the  plaintiff 
did  not  docket  his  judgment  until  August, 
1808,  and  not  until  long  after  the  principal  had 
removed  to  the  interior  of  Pennsylvania,  270 
miles  from  his  former  residence.  Under  these 
circumstances,  the  bail  must  have  been  com- 
pletely surprised  when  he  was  arrested  a  few 
days  before  the  return  of  the  writ,  at  the  last 
term,  and  as  all  reasonable  diligence  has  since 
been  used  by  the  bail  and  his  principal  to  effect 
a  surrender,  it  is  right  that  the  rule  ex  gratia 
should  be  extended  beyond  eight  days  after 
the  return  of  the  writ.  I  place  our  interfer- 
ence in  favor  of  the  bail,  upon  the  ground  that 
the  plaintiff  has  himself  prevented  a  surrender 
long  ago,  by  throwing  the  bail  off  his  guard  ; 
and  he  ought  not,  and  shall  not  now  be  per- 
mitted to  avail  himself  of  his  own  gross  neg- 
ligence or  fraudulent  contrivance  in  order  to 
fix  the  bail.  The  case  of  Aylett  v.  Hartford 
&  Richards  (2  Bl.  Rep.,  1317),  and  which  is 
mentioned  by  Lord  Commissioner  Wilson,  in 
the  case  Ex-parte  Wright  (2  Ves.,  Jun.,  9),  is 
very  much  to  our  present  purpose.  In  that 
case  a  defendant  was  sued,  and  bail  put  in  be- 
fore bankruptcy.  Afterwards  the  defendant  be- 
came a  bankrupt,  and  the  debt  was  proved,  and 
the  creditor  acted  *under  the  commis-  [*48 1 
sion.  The  bail  omitted  to  surrender  the  prin- 
cipal, because  as  the  creditor  was  proceeding 
in  another  way,  they  thought  they  had  no  oc- 
casion to  look  after  him,  and  then  the  principal 
ran  away.  When  the  ceditor  afterwards  pro- 
ceeded to  charge  the  bail,  the  Court  of  C.  B. 
would  not  allow  the  plaintiff  to  proceed,  be- 
cause he  had  lulled  the  bail  asleep.  The  bail 
do  not  ask  so  much  in  the  present  case.  The 
principal  is  here  ready  to  be  surrendered,  and 
so  he  has  been  since  nearly  the  close  of  the 
last  term  ;  and  the  bail  only  ask  for  leave  to 
surrender. 

Rule  granted,  on  payment  of  costs  of  the  suit 
on  recognizance.     . 

Cited  in— 84  N.  Y.,  239. 


MINOR  v.  GARRISON  AND  BAKER. 

Change  of    Venue — Affidavit  —  Material    Wit- 
nesses. 

On  a  motion  to  change  the  venue,  on  account  of 
material  witnesses  residing  in  another  county,  the 
defendant  ought  to  state  the  number  of  the  witness- 
es, otherwise,  the  court  cannot  intend  that  he  has 
more  than  one.* 

*2  Rev.  Stat.,  409. 


NOTE.— Change  of  venue— Residence  of  material 
witnesses—  A  Ifklavit. 

See  Bentley  v.  Weaver,  1  Johns.  Cas.,  240 ;  Gour- 
ley  v.  Shoemaker,  1  Johns.  Cos.,  392 ;  Spencer  v.  Hul- 
bert,  2  Cai.,  374,  and  note*. 
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SUPREME  COUKT,  STATE  OF   NEW    STORK. 


MR.  W.  WOOD,  for  the  defendants,  moved 
to  change  the  venue  from  Albany  to  the 
County  of  Cayuga.  He  read  an  affidavit  stat- 
ing that  the  cause  of  action  arose  in  the  County 
of  Cayuga.  and  was  founded  on  a  special  con- 
tract ;  that  they  had  a  good  and  substantial 
defense,  and  that  "  all  their  witnesses.of  which 
they  had  several,"  resided  in  the  County  of 
Cayuga. 

Mr.  Sedgirifk,  contra,  read  the  affidavit  of 
the  plaintiff,  that  he  had  "a  material  witness 
in  the  cause,  who  resided  in  the  County  of 
Albany. " 

Per  Curiam.  The  defendants,  in  their  affi- 
davit, do  not  mention  the  number  of  their  wit- 
nesses, nor  whether  they  are  material.  The 
482*]  court  cannot  intend  more  than  *one  ; 
and  the  plaintiff  swears  that  he  also  has  a  ma- 
terial witness  residing  in  Albany.  There  is 
no  preponderance  in  favor  of  the  defendants 
to  induce  the  court  to  change  the  venue.  They 
ought  to  have  stated  the  number  of  witnesses, 
to  enable  the  court  to  judge  of  the  expediency 
of  granting  the  motion. 

Motion  denied. 


THOMAS  v.  RUMSEY. 

Congressman — Libel  of — Special  Jury. 

Where  a  representative  in  Congress  is  libeled  in 
respect  to  his  official  conduct,  a  special  jury  may 
be  awarded. 

MR.  J.  RUSSELL,  for  the  plaintiff,  moved 
for  a  special  jury  in  this  cause.  He 
read  an  affidavit,  that"  the  suit  was  brought 
against  the  defendant  "  for  publishing  a  false 
and  scandalous  libel,  of  and  concerning  the 
plaintiff's  official  conduct,  as  a  representative 
m  the  Congress  of  the  United  States." 

Mr.  Foot,  contra. 

Per  Curiam.  It  is  not  necessary  that  the 
plaintiff  should  be  an  officer,  in  the  strict  sense 
of  the  word.  The  act  authorizes  the  court  to 
direct  a  special  jury,  in  cases  which  they  may 
deem  intricate  and  important.  We  consider 
that  where  a  person  holds  a  place  of  high  pub- 
lic trust  and  confidence,  and  is  libeled  in  rela- 
tion to  his  official  capacity,  it  is  a  case  of  such 
importance.as  the  public  have  a  deep  interest 
in  the  character  of  its  officers  and  magistrates, 
that  we  will  grant  a  struck  jury.  It  is  on  this 
principle  that  the  court  have  granted  special  ju- 
ries,in  actions  where  public  officers  were  libeled. 
If  the  application  was  now  to  be  made  for  the 
483*]  first  time,  we  *might,  perhaps,  be  in- 
duced to  refuse  it  in  cases  of  libel ;  but  the  rule 
is  settled,  and  tlHs  case  comes  within  the  prin- 
ciple of  former  decisions.  We  arc  of  opinion 
that  the  motion  ought  to  be  granted. 

Rule  granted. 

Cited  in— 2  Wend.,  296. 


In  ejectment,  a  person  who  has  no  claim  or  any 
sii  twisting  title  to  the  premises  in  question,  will  not 
be  allowed  to  be  made  a  lessor. 

MR.  VAN  BUREN,  for  the  plaintiff,  moved 
to  amend  the  declaration  in  this  cause,  by 
inserting  a  demise  from  Elisha  Jenkins  and 
several  others,  who  he  stated,  in  an  affidavit, 
were  necessary  lessors,  in  order  to  support  the 
plaintiff's  title,  as  had  been  discovered  since 
the  commencement  of  the  present  suit.  He 
cited  2  Caines,  260,  261. 

Mr.  E.  Williams,  contra,  read  an  affidavit 
stating  that  he  had  never  understood  that  the 
persons  whom  the  plaintiff  wished  to  be  made 
lessors,  claimed  any  estate  or  interest  in  the 
premises  in  question  ;  that  the  present  lessor 
claims  the  premises  in  question,  in  right  of  his 
wife,  the  only  child  and  heir-at-law  of  her 
father,  and  against  Elisha  Jenkins  and  the 
others  named  in  the  affidavit  on  the  part  of  the 
plaintiff. 

Per  Curiam.  The  general  rule  is,  that  a 
person  ought  not  to  be  made  lessor,  who  has 
no  claim  or  pretension  to  a  subsisting  title  or 
interest  in  the  premises.  If  any  person,  who 
may  have  once  had  a  title,  is  to  be  made  lessor, 
the  burden  of  deducing  a  title  from  him  is 
taken  from  the  plaintiff  and  thrown  on  the 
tenant, which  *would  be  unreasonable.  [*484 
Potior  est  conditio  possidentis.  If  there  is  a 
case  that  ought  to  be  excepted  from  the  general 
rule,  it  ought  to  be  clearly  and  specially  stated 
to  the  court.  The  motion  must  be  denied. 

Rule  refused. 

Cited  in— 10  Johns.,  368 ;  1  Cow.,  159 ;  2  Cow.,  502  ! 
6  Cow.,  40 ;  2  Wend.,  48 ;  3  Wend.,  153. 


JACKSON,  ex  dem.  STARR  AND  WIFE, 

RICHMOND. 

Ejectment — Amendment  of  Declaration — Lessor. 

NOTE.— Public  officer— Libel— Struck  furu. 
See  Spencer  v.  Sampson,  1  Cal.,  497,  and  note 
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KETCHAM  AND  BLAKE  v.  CLARK. 

Insolvency  —  Assignment — Suit  —  Security  for 
Costs. 

Where  an  insolvent  had  assigned  over  all  his  estate 
for  the  benefit  of  his  creditors,  and  a  judgment  wa& 
recovered  in  his  name  in  the  Court  of  Common 
Pleas,  on  which  a  writ  of  error  was  brought,  the 
assignees,  for  whose  benefit  the  suit  was  prosecuted,, 
were  ordered  to  give  security  for  the  costs. 

Citation-7  T.  R.,  396. 

IN    ERROR   from  the    Common  Pleas  of 
Ulster. 

The  writ  of  error  in  this  cause  was  returnable 
on  the  first  day  of  the   present  term.     Mr. 
Sudam,  attorney  for  the  defendant  in   error, 
now  moved  that  all  proceedings  on  the  part  of 
the  plaintiff  in  error  be  stayed,  until  security 
for  the  costs  shall  be  filed.     He  read  an  affida 
vit,  stating  that  at  the  trial  before  the  court 
below  the  demand  of  the  plaintiffs  was  reduced 
by  a  set-off  of  the  defendant,  below  the  sum 
of  $25,  and  a  verdict  found,  on  which  judg- 
i  ment  was  entered  ;  that  the  plaintiffs,  having 
j  become  insolvent,  had  assigned  all  their  prop- 
erty to  I.  and  G.  Ketcham,  to  pay  a  debt  due  to- 
them,  and  afterwards  to  the  other  creditors  of 
theplaintiffs.for  whose  benefit  the  present  suit 
was  commenced  ;  that  the  present  plaintiffs 
are  insolvent,  and  unable  to  pay  the  costs  of 
j  the    suit,    should    the    judgment    below    be 
:  affirmed  ;  and  that  the  present  suit  is  brought 
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at  the  instance  of  their  assignees,  and  without 
their  knowledge. 
Mr.  Hawkins,  contra. 

485*]  *Per  Curiam.  It  is  just  that  the  as- 
signees should  be  responsible  for  the'costs.  The 
case  of  Webbv.  Ward  et  al.  (7  Term  Rep. ,  296)  is 
in  point.  Security  must  be  given  in  the  sum 
of  $100. 

Motion  granted. 

Cited  in— 1  Wend.,  306;  56  How.  Pr.,  1323 ;  13  Abb. 
Pr.,  474. 


ROGERS  «.   ROGERS. 

Arrekt  on  Capias  ad  Respondendum — Practice. 

Where  an  ac  etiam  clause,  in  assumpslt,  was  in- 
serted in  a  c-apias  ad  reitpondenduin,  and  the  plaint- 
iff afterwards  declared  in  an  account,  the  proceed- 
ings were  ordered  to  be  set  aside  for  irregularity. 

Where  the  defendant  is  held  to  bail  by  an  ac  etiam 
clause,  on  a  capias,  the  plaintiff  is  bound  to  pursue 
the  the  nature  of  the  action  so  stated  in  the  writ. 

Citations.— Cowp.,  465 ;  5  T.  R.,  402 :  7  T.  R.,  80 ;  6 
T.  R.,  364 ;  2  Wils.,  394 ;  1  Tidd's  Pr.,  404. 

THE  defendant  in  this  cause  was  arrested  on 
a  capias  ad  respondendum,  containing  an 
ac  etiam  clause,  upon  promises,  for  $500,  re- 
turnable at  the  last  term,  and  special  bail  was 
put  in  and  perfected,  in  conformity  to  the 
writ.  The  plaintiff,  afterwards,  declared 
against  the  defendant  in  an  action  of  account, 
and  a  rule  to  plead  was  entered  thereon. 

A  motion  was  now  made,  in  behalf  of  the 
defendant,  to  set  aside  the  proceedings  for  ir- 
regularity. 

Per  Curiam.  When  the  defendant  is  held  to 
bail  on  a  capias  (which  presupposes  an  original 
bill),  by  an  ac  etiam  clause,  the  plaintiff  is 
bound  to  pursue  it,  and  declare  accordingly. 
If  the  plaintiff,  in  such  case,  in  his  declara- 
tion, varies  the  nature  of  the  action,  it  is  an 
irregularity,  of  which  the  defendant  may  take 
advantage,  on  motion.  An  exoneretur  has 
often,  in  such  cases,  been  ordered  to  be  entered 
of  the  bail-piece.  Relief,  on  motion,  seems 
only  to  be  denied,  when  such  variance  exists 
between  the  declaration  and  the  original  writ, 
where  the  suit  is  commenced  by  original. 
(Cowp.,  455  ;  5  Term  Rep.,  402  ;  7  Term  Rep., 
486*]  80  ;  6  Term  Rep..  364  ;  2  Wils.,  *394  ; 
1  Tidd's  Prac.,  404.)  The  defendant  here 
asks  generally  to  have  the  proceedings  set  aside 
for  irregularity,  and  as  the  rule  to  plead  upon 
the  declaration  filed  was  irregular,  it  must  be 
set  aside  with  costs. 

Motion  granted. ' 

Cited  in— 16  Johns.,  45 ;  1  Wend.  306 :  9  Wend.,  254; 
13  Wend.,  596;  17  Wend..  442;  7  How.  Pr.,  92;  12 
How.  Pr.,  213 ;  29  How.  Pr.,  387 ;  37  How.  Pr.,  326 ; 
1  Sand.,  669 ;  22  Wis.,  254. 

1.—"  Upon  common  process,  by  bill  in  the  King's 
Bench,  or  upon  a  capias  or  original  qiiare  clausum 
fregit  in  the  Common  Pleas,  the  plaintiff  may  de- 
clare in  any  cause  of  action  whatever,  though  the 
writ  in  each  case  is  in  trespass.  But  in  bailable  ac- 
tions, the  declaration  must  correspond  with  the 
cause  and  the  form  of  action  in  the  affidavit,  and 
the  ac  etiam  part  of  the  latitat,  or  other  process,  for 
otherwise  the  defendant  will  be  discharged 
out  of  custody  on  filing  common  bail;  but 
this  will  be  the  only  consequence,  for  the 
court  will  not  in  such  case  set  aside  the  proceedings 
for  irregularity."  1  Chitty  Plead..  254,  where  the 
cases  above  referred  to,  in  the  opinion  of  the  court, 
are  cited. 
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BENNET  v.  FULLER. 

Sheriff  as  Plaintiff— Service  of  Writ— Practice. 

It  seems  that  a  sheriff,  who  is  plaintiff,  may  serve 
his  own  writ. 

But  where  the  defendant  was  under  a  mistake  as 
to  the  arrest,  the  court  set  aside  a  default  entered 
for  want  of  a  plea,  on  an  affidavit  of  merits. 

Citations— Cro.  Car.,  416;  19  Vin.  Abr.,  443,  ».; 
Moore,  547;  6  Johns..  131. 

A  MOTION  was  made,  in  behalf  of  the  de- 
fendant, to  set  aside  the  proceedings  in 
this  cause,  for  irregularity,  on  an  affidavit  that 
the  defendant  was  never  arrested.  The  plaint- 
iff was  a  deputy  of  the  sheriff  of  the  County 
of  Delaware.  In  his  affidavit,  he  swore  that 
he  did  arrest  the  defendant,  and  explained  to- 
him  the  nature  of  the  writ ;  that  he  served  the 
writ  himself,  as  a  deputy-sheriff,  but  did  not 
require  any  bail. 

An  interlocutory  judgment,  for  want  of  plea, 
was  entered  for  the  plaintiff,  and  a  writ  of  in- 
quiry of  damages  executed. 

Per  Curiam.  The  question  is,  whether 
there  has  been  a  legal  service  of  this  writ.  It 
appears,  from  some  of  the  cases  (Cro.  Car., 
416  ;  19  Viner,  443,  note  ;  Moore,  547),  to  be  a 
doubtful  question  whether  a  sheriff  can  legally 
serve  a  writ  where  he  is  the  plaintiff.  In  the 
present  case  the  writ  was  served  by  a  deputy. 
No  bail  was  required,  and  the  sheriff  returned 
the  writ,  and  is  responsible.  As  the  practice 
of  deputing  the  plaintiff  to  serve  his  own  writ 
has  been  of  long  duration,  we  think  it  would 
be  going  too  far  to  sajr  that  the  plaintiff  can- 
not, in  any  cause,  serve  a  writ  in  his  own 
favor.  A  *declaration  in  ejectment  is  [*487 
always  served  by  the  party ;  and  where  the 
writ  is  served  without  exacting  bail,  there  can 
be  no  oppression,  and  it  is  analogous  to  the 
service  of  a  declaration  in  ejectment.  As  the 
defendant,  however,  appears  to  have  been  mis- 
taken as  to  the  service,  and  swears  to  merits, 
he  ought  to  be  let  in  to  plead,  on  payment  of 
costs.  (Vide  Davenport  v.  Ferris,  6  Johns. 
Rep.,  131.) 

VAN  NESS,  J.,  dissented. 
Rule  granted. 

Cited  in— 2  Cow.,  437;  3  Wend.,  204;  23  Wend., 
315;  39  Mich..  528. 


DANA  v.  TUCKER. 

Misbehavior  of  Jury  —  Affidavits  of  Jury  —  When 
Admitted. 

The  affidavits  of  jurors  cannot  be  received  to  im- 
peach or  alter  their  verdict  ;  but  they  may  be  re- 
ceived to  exculpate  the  jurors,  or  in  support  of  their 
verdict. 


was  an  action  for  a  breach  of  promise 
J.  of  marriage,  tried  at  the  last  Madison 
Circuit,  when  the  jury  found  a  verdict  for  the 
plaintiff  for  $439.58. 

Mr.  Gold  now  moved  to  set  aside  the  verdict, 
for  the  misbehavior  of  the  jury.  He  read  the 
affidavit  of  the  constable,  who  was  sworn  to 
attend  the  jury  while  they  retired  to  deliberate 
on  their  verdict,  who  stated  that  the  jurors 
agreed  that  each  of  them  should  mark  down 

an 
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such  sum  as  he  thought  fit  to  find,  and  the  sum 
total  being  divided  by  twelve,  the  quotient 
should  be  the  verdict ;  and  that  the  verdict 
was  soascertaimd. 

Similar  affidavits  of  two  of  the  jurors  were 
also  read. 

Mr.  N.  Williams,  contra,  read  the  affidavits 
of  two  other  jurors,  stating  that  the  jury,  after 
some  deliberation,  unanimously  agreed  to  find 
488*1  a  verdict  for  the  plaintiff  ;  *that  each 
juror  then  privately  marked  the  sum  he  was 
inclined  to  give ;  eight  of  them  marked  $500, 
one  $600,  and  one  $50.  The  sums  so  marked 
were  added  together,  and  the  amount  divided 
by  twelve,  and  the  sum  produced  by  the 
division,  they,  afterwards,  agreed  should  be 
their  verdict.  After  the  verdict  was  delivered 
in  court,  in  the  usual  form,  the  jury  were 
polled,  and  each  of  the  jurors,  on  being  asked 
whether  he  agreed  to  the  verdict,  declared  his 
-assent. 

Mr.  Gold  objected  that  these  affidavits  of  the 
jurors  could  not  be  read.  He  cited  the  case  of 
Orten  et  al.  v.  Warburton  (1  Bos.  &  Pull.  N. 
S.,326). 

Mr.  William*  observed  that  in  the  case  of 
Smith  v.  Cheetham  (3  Caines,  57)  the  court 
allowed  the  affidavits  of  jurors  to  be  read  ;  and 
that  it  would  be  unreasonable  and  unjust  to 
permit  the  solemn  verdict  of  a  jury  to  be  set 
aside  on  the  affidavit  of  an  officer  as  to  their 
misconduct,  without  allowing  the  jurors  to  be 
heard  in  defense  of  their  verdict.  In  the  case 
•of  Lawrence  v.  Bo&well  .(Sayer,  100),  where 
seven  of  the  jurors  voted  for  the  verdict,  and 
the  other  five  made  no  objection,  when  the 
verdict  was  given,  the  court  refused  to  set  it 
aside. 


In  an  action  of  ejectment,  where  the  tenant 
swears  to  merits,  and  no  trial  has  l>ecn  lost,  a  regular 
default  will  be  set  aside  to  let  in  the  tenant  to  de- 
fend his  possession. 

Citation-1  Cai.,  503. 

MR.  HAMILTON  moved  that  the  default 
entered  in  this  cause  should  be  set  aside, 
and  O'Neal,  the  tenant  in  possession,  be  ad- 
mitted as  defendant  in  the  place  of  the  casual 
ejector 

The  declaration  in  this  cause,  with  the  notice, 
was  served  on  O'Neal  the  Wednesday  preced- 
ing the  last  May  Term,  who,  during  the  same 
week,  employed  an  attorney  to  defend  the 
cause.  On  the  2d  July  last,  the  attorney  of 
O'Neal  sent  to  the  attorney  of  the  plaintiff  a 
notice  of  his  being  employed  to  defend  the 
suit,  and  at  the  same  time  during  the  same 
month  sent  copies  of  the  consent  rule  and  plea, 
which  were  not  received  until  after  a  default 
was  entered,  and  were,  therefore,  refused. 

The  attorney  of   O'Neal,   in  his   affidavit, 

stated  that  he  did  not  obtain  the  declaration 

which  had  been  served  until  some  time    in 

July,  and  that  by  the  next  post  he  sent  the 

consent  rules  and  plea  to  the  plaintiff's  attorney, 

j  who  lives  fifty  miles  from  him,  and  that,  until 

|  he  saw  the  declaration,  he  did  not  know  who 

the  fictitious  parties  *were  ;  and  that  [*49O 

he  was  not  informed  until  the  9th  August  that 

the  default  had  been  entered,  when  he  offered 

to  pay  all  the  costs,  if  the  plaintiff's  attorney 

would  waive  the  default,  and  accept  a  plea, 

which  he  refused  to  do.  The  tenant  also  swore 

j  that  he  had  a  good  and  substantial  defense  on 

the  merits. 

Mr.  Hawkins,  contra,  cited  Qol.  Cases,  90 ; 
1  Caines,  155  :  3  Caines,  107. 


Per  Guriam.  The  better  opinion  is,  and 
.such  is  the  rule  adopted  by  the  court,  that  the 
affidavits  of  jurors  are  not  to  be  received  to 
impeach  a  verdict ;  but  they  may  be  admitted  j 
in  exculpation  of  the  jurors,  and  in  support  of  ' 
their  verdict.  Rejecting  the  affidavits  of  the 
two  jurors  against  the  verdict,  there  is  the 
affidavits  of  two  other  jurors  in  favor  of  the 
verdict,  which  must  outweigh  that  of  the  con- 
stable. If  the  jurors  previously  agree  to  a 
particular  mode  of  arriving  at  a  verdict,  and 
to  abide  by  the  contingent  result  at  all  events, 
without  reserving  to  themselves  the  liberty  of 
489*]  dissenting,  such  a  *proceeding  would  be 
improper  ;  but  if  the  means  is  adopted  merely 
for  the  sake  of  arriving  at  a  reasonable  mea- 
sure of  damages,  without  binding  the  jurors 
by  the  result,  it  is  no  objection  to  the  verdict. 
Such  appears  to  have  been  the  case  here  ;  and 
after  the  result  of  the  division  was  known, 
they  individually  assented  to  the  sum  as  their 
verdict.  The  motion  must  be  denied. 

Rule  refused. 

Criticised-12  N.  Y.,  372. 

Cited  in-5  Cow.,  121 ;  9  Wend.,  253 ;  5  Hill,  561 ;  2 
Johns.  Ch.,  349 ;  Hoffm.,  125 :  14  Hun,  450 ;  9  How. 
Pr.,  II :  48  How.  Pr.,  542 :  38  Super.,  488 ;  6  Daly,  192 ; 
2  Wheel.,  22;  107  Mass.,  470. 


Per  Curiam.  The  excuse  given  by  the 
attorney  of  the  defendant  for  not  entering  into 
the  consent  rule  in  season,  is  frivolous  and  in- 
admissible. But  here  the  tenant  swears  to 
merits  ;  and  as  no  trial  has  been  lost,  we  will 
not  let  the  possession  be  changed,  in  an  action 
of  ejectment,  without  an  opportunity  to  the 
tenant  to  defend  it.  It  was  said,  in  the  case  of 
Jackson,  ex  dem.  Rosekrans,  v.  Stiles  (i  Caines, 
503),  that  the  court  would  set  aside  a  default, 
to  protect  the  possession  of  the  tenant,  in  an 
action  of  ejectment,  when  they  would  not  do 
it  in  any  other  action.  We,  therefore,  grant 
the  motion,  on  payment  of  costs,  and  on  the 
tenant's  entering  into  the  consent  rule,  and 
pleaded  within  10  days,  so  that  the  cause  may 
be  tried  at  the  ensuing  circuit  in  Ulster. 

Rule  granted. 


JACKSON  ex  dem.  MEXTZ  and  MENTZ, 

STILES. 

Ejectment— Def a ult—  Motion  t»  Set  Aside. 
S90 


*THOMAS  v.  CROSWELL.  [*491 

Libel^Special     Jury— Public      Officer— Official 
Conduct. 

A  special  jury  will  not  be  granted,  in  an  action  for 
a  libel  against  a  person  who  Is  a  public  officer,  unless 
the  libelrelates  to  his  official  conduct. 

Citations— 1  Cai.,  498 ;  1  Johns.,  61 :  2  Johns.,  373. 

MR.  J.  RUSSELL,  for  the  plaintiff,  moved 
for  a  special  jury  in  this  cause.     He  read 


NOTE.— Public  officer—  Libel— Struck  fury. 
See  Spencer  v.  Sampson,  1  Cai.,  497,  and  note. 
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an  affidavit,  stating  that  the  action  is  brought 
against  the  defendant,  for  publishing  a  false 
and  scandalous  libel,  of  and  concerning  the 
plaintiff  ;  being  one  of  the  representatives  of 
the  State  of  New  York,  in  the  Congress  of  the 
United  States,  and  a  major-general  in  the 
militia  of  the  State. 
Mr.  Foot,  contra. 

Per  Curiam.  In  the  cases  of  Spencer  v. 
Sampson,  and  Foot  v.  Croswell  (1  Caines,  498), 
Livingston  v.  Cheetham(l  Johns.  Rep.,  61),  and 
Van  Vechtenv.  Hopkins  (2  Johns.  Rep.,  373), 
the  rule  was  settled,  that  unless  it  appears  that 
the  plaintiff  was  libeled  for  his  official  conduct, 
in  some  important  public  trust,  we  will  not 
grant  a  special  jury.  In  the  present  case, 
though  the  plaintiff  was,  at  the  time,  a  repre- 
sentative in  Congress,  and  major-general  of 
the  militia  of  the  State,  yet  it  does  not  appear 
that  he  was  libeled  for  any  conduct  in  either 
of  those  official  characters. 

The  motion  must,  therefore,  be  denied. 

Rule  refused. 

Cited  in— 2  Wend.,  396 ;  8  Wend.,  609 ;  17  Abb.  Pr., 
359;  2  Bob.,  649. 


492*]     *WORTHY  v.  GILBERT. 

Motion   to  Change    Venue — Expenses    of    Wit- 
nesses— Costs. 

Where  the  plaintiff  undertook  to  bear  all  the  ex- 
penses of  bringing  the  defendant's  witnesses  to  the 
county  where  the  venue  is  laid,  the  motion  to 
•change  the  venue  was  denied. 

On  a  motion  to  change  the  venue,  no  costs  are 
allowed  on  either  side. 

MR.  N.  WILLIAMS,  for  the  defendant, 
moved  to  change  the  venue  in  this  cause, 
from  the  County  of  Albany  to  the  County  of 
Oneida.  He  read  an  affidavit  of  the  defend- 
ant, that  the  cause  of  action  arose  in  the  County 
of  Oneida,  &c.,  that  he  had  a  good  and  sub- 
stantial defense  on  the  merits,  and  that  all  his 
witnesses  resided  in  the  county  of  Oneida. 

Mr.  Gold,  contra,  objected  that  the  affidavit 
was  too  vague ;  that  it  ought  to  mention  the 
number  of  witnesses.  '  The  defendant  swears 
that  all  his  witnesses  reside  in  the  County  of 
Oneida ;  but  nan  constat,  that  he  has  one 
material  witness  in  that  County.  Further,  the 
defendant  swears  that  he  has  a  good  defense, 
but  not  as  he  is  advised  by  counsel.  He 
offered  to  bear  all  the  expenses  of  producing 
the  defendant's  witnesses  at  the  trial  in  Albany. 

Per  Curiam.  On  the  stipulation  of  the 
plaintiff's  attorney  to  pay  all  the  expenses  of 
bringing  the  defendant's  witnesses  to  Albany, 
we  deny  the  motion  to  change  the  venue. 
From  the  general  terms  of  the  affidavit,  we 
cannot  infer  that  the  defendant  has  more  than 
one  witness  residing  in  Oneida  County  ;  but  it 
does  not  appear  that  the  plaintiff  has  any  wit- 
ness in  Albany.  If  the  party  himself  will 
undertake  to  swear  that  he  has  a  good  defense 
on  the  merits,  it  is  sufficient  on  a  motion  to 
change  the  venue. 

Mr.  Oold^  asked  for  costs  for  opposing  the 
motion,  as  it  had  been  denied  ;  but  THE  COURT 
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said  that  on  a  motion  to  change  the  venue,  no 
costs  were  to  be  allowed  on  either  side. 

Motion  denied. 
Cited  in— 2  Cow.,  496  ;  13  How.  Pr.,  576. 


*  JACKSON,  ex  dem.  CANTINE  ET  AL.,  [*493 

v. 
STILES  ;  GEORGE  CLARK,  Tenant. 

JACKSON  ex  dem.  CANTINE  ET  AL., 

v. 
STILES  ;  BTJEL,  Tenant. 

JACKSON,  ex  dem.  VAN  GORDEN, 

STILES  ;  HOLLENBECK,  Tenant. 

Judgment  by  Default — Motion  to  Set  Aside — 
Alien  Landlord — Removal  to  Federal  Court 
Practice. 

After  a  judgment  by  default,  against  the  casual 
ejector,  in  ejectment,  the  landlord  may  be  let  in,  to 
appear  and  defend ;  and  if  he  be  an  alien,  he  is,  at 
the  time  when  he  is  let  in  to  defend,  in  season  to 
petition  for  the  removal  of  his  cause  into  the  Court 
of  the  United  States. 

Where  actions  of  ejectment,  after  a  judgment 
against  the  casual  ejector  are  removed  into  the 
Circuit  Court  of  the  United  States,  this  court  will 
order  all  further  proceedings  on  such  judgment  to 
stay,  until  the  further  order  of  the  court. 

Citations— 1  Cai.,  503 ;  Rev.  Laws,  1, 146 ;  sess.,  11, 
ch.  36,  sec.  30 ;  Run.,  403 ;  Barnes,  179 ;  Const.  U.  S., 
art.  3,  sec.  2. 

MR.  SCOTT,  for  the  defendant,  moved  to 
set  aside  the  defaults  entered  in  these  three 
causes,  and  that  George  Clark  be  admitted  to 
defend  the  two  last  causes,  as  landlord ;  and 
further,  that  all  the  causes  be  removed  into  the 
Circuit  Court  of  the  United  States,  to  be  held 
in  the  district  of  New  York. 

It  appeared  from  the  petition  and  affidavit  of 
Clark,  that  he  was  a  British  subject,  and  not  a 
citizen  of  the  United  States  ;  and  that  he  was 
the  landlord  of  the  premises  in  question,  which 
were  above  the  value  of  $500  ;  and  that  he  had 
been  in  the  actual  receipt  of  the  rents  and 
profits. 

The  declaration  in  ejectment  in  the  first 
cause  was  served  on  the  13th  May  last,  at  Cats- 
kill,  in  the  County  of  Green ;  and  on  the  same 
day  Clark  received  notice  of  the  service  of  the 
declaration  on  the  tenant,  in  the  third  cause  ; 
and  on  the  3d  August  was  informed  of  the 
service  of  the  declaration  on  the  tenant,  in  the 
second  cause.  It  did  not  appear  on  what  day 
the  declarations  in  the  two  last  causes  were 
actually  served,  but  it  was  prior  to  the  3d 
Monday  of  May,  as  the  notice  was  to  appear 
on  that  day.  The  premises  in  question  are 


NOTE. — Alien  defendant — Removal  of  cause  from 
State  to  federal  court— When  petition  of  alien  may  be 
filed. 

See  Gibbs  v.  Johnson,  Pet.  C.  C.,  44 ;  Gelston  v. 
Johnson,  3  N.  J.  L.  (2  Pen.).  625;  Eastin  v.  Hucker, 
1  J.  J.  Marsh.,  232 ;  Robinson  v.  Potter,  43  N.  H.,  188 ; 
Redmond  v.  Russell,  12  Johns.,  153;  Norton  v. 
Hayes,  4  Denio,  245. 

As  to  the  practice  when  different  defendants  appear 
at  different  times,  see  Ward  v.  Arredondo,  Paine, 
410. 
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situated  in  Catskill.  The  defaults,  in  all  the 
causes,  were  entered  on  the  19th  July  last,  and 
rules  for  final  judgment  entered  on  the  llth 
August.  The  iud^ment  rolls  were  signed  and 
filed  on  the  16th  August. 
494*]  *Mr.  Van  Buren  and  Foot,  contra. 
The  notice  of  this  application  was  served  on 
Thursday  evening,  at  10  o'clock. 

Per  Curiam.    That  was  sufficient  notice. 

Messrs.  Van  Buren  and  Foot.  The  two  last 
causes  are  not  within  the  Act  of  the  United 
States  (1  Sess.  1  Cong.,  ch.  20,  sec.  12,  Vol.  I., 
p.  56),  which  speaks  only  of  suits  against  aliens. 
These  suits  are  against  citizens,  not  aliens. 
Clark  may,  perhaps,  be  interested  ;  but  the 
nature  of  the  tenancy  is  not  stated,  and  it  may 
be  that  the  defendants  are  tenants  for  life.  If 
so,  they  are  parties  in  interest. 

In  the  first  cause,  the  affidavit  is  entitled  in 
the  cause  of  Jackson,  ex  dem.  Cantine  et  al. ,  v. 
John  Stiles.  The  name  of  Clark  does  not  ap- 
pear. There  is,  therefore,  no  suit  commenced 
against  him. 

Again,  the  application  comes  too^late,  after 
the  judgment  has  been  perfected. 

The  laws  of  the  United  States,  also,  direct 
that  the  defendant  shall,  at  the  time  of  entering 
his  appearance  in  the  State  court,  file  his  peti- 
tion for  the  removal  of  the  cause. 

Mr.  Henry,  in  reply.  It  was  one  object  of 
the  third  article  in  the  Constitution  of  the 
United  States,  and  the  intention  of  Congress, 
in  the  Judiciary  Act,  to  give  to  aliens  a  choice 
between  the  courts  of  the  United  States  and 
the  State  courts.  This  right  ought  to  be  favored, 
and  construed  liberally. 

The  relation  of  landlord  and  tenant,  between 
Clark  and  the  tenants,  is  made  out  by  the  affi- 
davits, and  the  landlord  may  defend  with  the 
tenant,  if  he  appear,  and  without  him,  if  he 
does  not.  (2  Rev.  Stat.,  342.)  The  court  can- 
not deny  him  this  right,  secured  to  him  by  the 
statute.  (11  Sess.,  ch.  36,  sec.  30  ;  2  Rev.  Stat., 
pp.  341, 342,  sec.  17.)  If  the  tenant  refuse  to  ap- 
pear, the  landlord  has  a  right  to  appear  with- 
495*]  out  *him.  The  default  of  the  tenant 
is  equivalent  to  a  refusal. 

If  the  landlord  is  admitted  to  defend,  he  can- 
not be  said  to  appear  until  he  is  so  admitted, 
and  enters  into  the  consent  rule  ;  so  that  Clark, 
if  admitted,  comes  strictly  within  the  letter  of 
the  law  of  the  United  States,  as  to  the  time  of 
.  presenting  his  petition. 

The  notice  of  the  ejectment  was  not  received 
by  Clark  until  the  18th  May,  so  that  he  is  in 
time  to  apply  at  this  court. 

KENT,  Ch.  J.  In  an  ejectment  the  land- 
lord is  entitled  to  be  made  defendant,  after 
judgment  has  been  entered  against  the  tenant, 
who  neglects  or  refuses  to  defend.  By  the 
judgment  of  law,  the  tenants,  in  the  two  last 
causes,  must  be  considered  as  neglecting  to 
defend.  When  the  landlord  is  admitted  as  a 
defendant,  he  then  appears,  and  is,  therefore, 
in  season  to  petition  the  court  that  his  cause 
may  be  removed.  In  the  first  cause,  the  service 
of  the  notice  of  the  declaration  was  so  late, 
that  he  had  not  time  to  apply  before  this  term. 
(1  Caines,  503.)  He  is,  therefore,  clearly  in 
time  to  make  the  application.  As  defendant, 
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then,  in  all  the  causes,  Clark  is  entitled,  being 
an  alien,  to  remove  them. 

As  to  any  difficulty  which  may  occur  in  re- 
gard to  the  two  last  causes,  in  consequence  of 
judgments  against  the  casual  ejector,  which, 
under  our  statute,  are  to  remain,  when  a  land- 
lord is  let  in  to  defend,  they  arise  from  the 
fiction  of  the  action  of  ejectment,  which  ought 
not  to  prejudice  the  right.  The  following  rule 
must,  therefore,  be  entered:  "That  George 
Clark  be  admitted  to  appear,  and  defend,  as 
landlord,  in  the  two  last  causes,  and  that  the 
default,  and  subsequent  proceedings  in  the  first 
cause,  be  set  aside,  on  payment  of  costs  ;  and 
that  as  to  the  judgments  against  the  casual 
ejector,  in  the  two  last  causes,  there  be  no 
further  proceedings  in  this  court,  *until  [*49G 
the  further  order  of  the  court ;  and  that  the 
motion  of  the  said  George  Clark,  to  remove  all 
the  said  causes  into  the  Circuit  Court  of  the 
United  States,  be  granted." 

THOMPSON,  VAN  NESS  and  YATES,  .//., 
concurred. 

SPENCER,  J.  I  concur  in  granting  the  rule 
in  the  first  cause,  but  not  in  the  others. 

The  Constitution  of  the  United  States  has 
secured  to  aliens,  in  certain  cases,  the  right  of 
insisting  that  a  cause  instituted  in  a  State 
court  shall  be  tried  in  a  court  of  the  United 
States ;  and  if  Clark  has  brought  himself 
within  the  provisions  of  the  Constitution,  and 
the  statute  under  it,  this  court  would  grant 
him  the  object  of  his  application,  without 
traveling  out  of  the  case,  to  look  at  the  sub- 
ject matter  of  the  suits,  and  without  regard  to- 
any  decisions  which  may  have  been  had  upon 
that  subject  in  the  courts  of  this  State. 

Mr.  Clark,  being  landlord  of  the  premises, 
in  the  two  other '  causes,  appears  in  time  to 
make  his  application.  But  a  serious  difficulty 
presents  itself ;  for  though  we  are  bound  to 
admit  the  landlord  to  defend,  on  the  refusal 
or  neglect  of  the  tenant  to  appear,  the  judg- 
ment against  the  causal  ejector  is  to  stand, 
and  a  stay  of  execution  is  to  be  entered,  until 
the  right  is  tried.  (Rev.  Laws,  Vol.  I.,  p.  146, 
11  sess.,  ch.  36,  sec.  30.)  It  will  be  found  that 
by  the  English  practice,  under  their  statute,  of 
which  ours  is  a  copy,  in  relation  to  the  ad- 
mission of  landlords  to  defend,  that  where  the 
landlord  defends  alone,  instead  of  the  tenant, 
judgment  must  be  entered  against  the  causal 
ejector  ;  that  the  plaintiff,  after  having  tried 
his  cause  against  the  landlord,  and  succeeded, 
may  have  the  benefit  of  his  verdict,  and  ob- 
tain possession  under  the  judgment  against 
the  causal  ejector,  which,  under  such  verdict, 
he  could  not.  (Runn.,  403  ;  Barnes,  179.)  It 
is  a  settled  rule  that  in  ejectment  the  plaintiff 
must  prove  the  defendant  in  possession  of  the 
premises  when  the  action  was  brought ; 
*and  if  the  rule  be,  as  laid  down  in  [*497 
Runnington,  that,  upon  a  verdict  against  the 
landlord,  the  tenant  cannot  be  dispossessed, 
how  could  the  present  lessors,  should  they  pre- 
vail in  the  court  of  the  United  States,  obtain 
the  fruits  of  their  verdict  ? 

But  even  this  difficulty  must  yield  to  the 
mandates  of  the  Constitution,  if  these  cases 
come  within  it,  and  the  act  passed  to  carry  into 
effect  its  provisions.  There  is  nothing  in 
the  Constitution  or  statute  taking  away  the 
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jurisdiction  of  a  State  court ;  they  have,  un- 
doubtedly, concurrent  jurisdiction  ;  and  al- 
though, in  cases  where  foreign  subjects  are 
parties,  the  courts  of  the  United  States  have 
concurrent  and  appellate  jurisdiction,  the  Con- 
stitution (Art.  3.  sec.  2)  leaves  it  to  Congress, 
in  cases  where  the  courts  of  the  United  States 
have  appellate  jurisdiction,  to  regulate  the  man- 
ner, and  to  adopt  such  exceptions  as  they  see 
fit.  The  12th  section  of  the  Act  to  Establish 
the  Judicial  Courts  of  the  United  States  pro- 
vides "that  if  a  suit  be  commenced  in  any 
State,  against  any  alien,"  then  &c.,  it  may  be 
removed,  under  certain  exceptions  and  regu- 
lations, to  the  next  Circuit  Court,  to  be  held 
in  the  district  where  the  suit  is  pending.  In 
this  case  no  suit  has  been  commenced  against 
Mr.  Clark  ;  it  was  technically  against  John 
Stiles,  but  substantially  against  the  tenant  in 
possession,  and  therefore,  though  the  landlord 
may  be  permitted  to  defend  here,  he  is  not 
within  the  provision  of  the  act,  as  no  suit  has 
been  commenced  against  him.  I  am,  for  these 
reasons,  for  denying  the  application  to  re- 
move the  two  last  suits,  but  am  for  admit- 
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ting  him  to  defend,  and  ordering^  stay  of  ex- 
ecution. 

Rule  granted,  ut  supra. 

Cited  in— 11  Paifire,  *54;  12  How.  Pr.,  184 ;  5  Duer, 
610. 


•GENERAL  RULE.         [*498 
AUGUST  18th,  1809. 

ORDERED,  That  all  attorneys  of  this  court, 
not  residing  in  the  village  of  Utica,  in 
the  County  of  Oneida,  shall  have  an  agent  re- 
siding in  the  said  village,  who  shall  be  an  at- 
torney of  this  court  or  a  deputy-clerk  in  the 
clerk's  office  at  Utica  ;  and  that,  in  every  respect, 
not  herein  provided  for,  the  provisions  of  the 
8th  rule  of  this  court,  of  January  Term,  1799, 
shall  apply  to  such  agent :  That  this  rule 
shall  go  into  operation  from  and  after  the 
first  day  of  the  next  November  Term. 

ORDERED  FURTHER,  That  the  deputy 
clerks  in  the  clerk's  office  in  Albany,  and  in 
New  York,  may  also  be  appointed  agents, 
under  the  rule  aforesaid  of  January  Term, 
1799. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OP  THE 

STATE   OF  NEW   YORK. 


MARCH,  1808. 


JAMES  CHEETHAM,  Plaintiff  in  Error, 

v. 
THOMAS  TILLOTSON,  Defendant  in  Error. 

Assignment  of  Error — Amendment  of  Transcript 
— Statute  of  Jeofails — Pleading. 

After  an  assignment  of  errors  and  joinder  there- 
on, this  court  will  not  send  the  transcript  of  the 
record  back  to  the  Supreme  Court  to  be  amended  by 
the  record  in  that  court,  which  had  been  amended 
by  that  court  since  the  joinder  in  error  here. 

All  defects  or  errors  properly  amendable,  may  be 
amended  in  this  court,  who  will  disregard  all  de- 
fects or  errors  in  matters  of  form  which  may  be 
amended,  or  which  are  aided  by  the  statute  of 
jeofails. 

If  the  party  wishes  to  have  the  transcript  amended 
the  proper  course  is  to  allege  diminution,  and 
pray  a  certiorari  to  the  court  below ;  but  after  the 
defendant  has  pleaded  in  nullo  est  erratum,  he  can- 
not allege  diminution,  for  by  his  plea  he  admits  the 
record  to  be  perfect ;  so  that,  after  a  joinder  in 
error,  neither  party  can  allege  diminution,  or  pray 
a  certiorari. 

Citations— 2  Strange,  887 ;  2  Ld.  Raym.,  1570 ;  27 
Eliz.;  2  Tidd's  Pr.,  1066 ;  1  Wis.,  337 ;  2  Tidd's  Pr., 
1103. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Supreme  Court.  The 
suit  below  was  for  a  libel  in  which  the  plaintiff 
in  error  suffered  a  judgment  by  default,  on 
which  damages  were  assessed  by  a  jury,  and 
5OO*]  *final  judgment  thereon  entered  in  the 
Supreme  Court  in  November  Term,  1806. 
(See  2  Johns.  Rep.,  63.)  Errors  were  assigned 
at  the  last  session  of  this  court,  and  there  was 
a  joinder  in  error. 

The  defendant  in  error,  afterwards,  moved 
in  the  court  below  to  amend  the  original  rec- 
ord, and  that  court  ordered  the  amendments 
to  be  made  accordingly,  on  payment  of  costs. 
(See  3  Johns.  Rep.,  95,  99.) 

Mr.  Henry,  for  the  defendant  in  error,  now 
moved  that  the  transcript  of  the  record  in  this 
court  be  sent  back  to  the  Supreme  Court  to  be 
amended, so  as  to  conform  to  the  original  record 
as  amended  in  that  court.  He  said  that  accord- 
ing to  the  practice  of  the  Court  of  Exchequer 
Chamber  in  England, which  this  court  followed 
in  cases  not  provided  for  by  its  own  rules,  this 
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was  the  settled  course  of  proceeding.  He 
cited  2  Strange,  837;  2  Ld.  Raym.,  1570.  As 
to  the  power  of  the  court  below  to  amend  the 
record,  in  form  as  well  as  in  substance,  he 
cited  Yelv.,  164  ;  Cro.  Jac.,  277,429,  666,  628  ; 

2  Roll.,  471  (Chambers'  case);    Hardres,  505  ;  2 
Lev.,  22  ;    1  Salk.,  269,  270  ;    1  Wils.,  337 ;    2 
Ld.  Raym.,  1570  ;  5  Burr.,  2730;  Doug.,  113  ; 

3  Term  Rep.,  659,  749;    7  Term  Rep.,  470  ;    1 
H.  B1.238;  1  Tidd,  622;  1  Bac.  Abr.,  Amend., 
168. 

Messrs.  Foot  and  Baldwin,  contra.  The  Su- 
preme Court  can  only  amend  the  record  in 
matters  of  form  ;  and  by  the  statute  of  jeofails 
this  court  are  not  to  regard  mistake  in  matters 
of  form,  when  alleged  for  error.  All  or  most 
of  the  cases  cited  merely  show  that  this  court 
may  bring  up  the  amended  record  by  certio- 
rari, when  the  propriety  of  the  amendment 
may  be  judged  of  here,  which  is  the  regular 
and  correct  course  of  proceeding.  if  the 
amendments  are  merely  formal,  as  has  been 
said,  there  the  *party  will  have  the  [*5O1 
benefit  of  the  statute,  and  there  is  no  necessity 
of  putting  him  to  the  delay  and  expense  of 
sending  the  transcript  to  be  amended  in  the 
court  below.  Again,  there  was  a  joinder  in 
error,  and  the  cause  was  set  down  for  hearing 
at  the  last  term  ;  and  the  party  now  comes  too 
late  to  apply  for  leave  to  amend. 

In  the  case  of  Tutty  v.  Sparkes(2  Ld.  Raym., 
1570),  the  amendment  was  made  by  virtue  of 
the  statute  of  16  and  17  Car.  II.,  ch.  8.  If  the 
transcript  is  sent  down  to  be  amended  in  mat- 
ters of  form,  how  is  this  court  to  know  when 
it  is  returned,  that  it  has  not  been  amended  in 
matters  of  substance  ? 

Mr.  Henry,  in  reply.  The  mode  of  sending 
down  the  transcript  to  be  amended  has  been 
substituted  instead  of  the  practice  of  alleging 
diminution,  and  awarding  a  certiorari;  and  it 
is  the  most  correct  and  convenient  course  of 
proceeding.  The  transcript,  when  returned, 
will  always  show  what  amendments  have  been 
made.  T* he  Supreme  Court  have  a  sound  dis- 
cretion in  regard  to  amendments.  The  cases 
cited  show  that  they  may  amend  both  in  form 
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and  substance.  If  they  abuse  this  discretion, 
the  judges  may  be  impeached  ;  but  there  is  no 
power  to  prevent  their  exercising  such  discre- 
tion. The  direction  of  the  statute  17  and  18 
Car.  II.,  was  merely  in  confirmation  of  a  con- 
venient rule  of  practice.  It  is  cheaper  and 
more  expeditious  to  send  down  the  transcript 
to  be  corrected  than  to  allege  diminution,  and 
award  a  certiorari. 

THE  CHANCELLOR.  A  motion  has  been 
made  to  send  back  the  transcript  of  the  record 
returned,  on  the  writ  of  error  in  this  court  to 
the  Supreme  Court  to  be  amended,  on  a  sug- 

§3stion.  on    the  part  of  the  defendant,  that 
O2*]  *several  of  the  matters  assigned  for 
error  have  been  amended  in  the  record  remain- 
ing in  the  Supreme  Court. 

To  this  it  is  objected,  1.  That  as  the  errors 
are  formal,  this  court  will  disregard  them ; 
and  that,  therefore,  it  is  not  necessary  to  delay 
the  parties  by  sending  down  the  transcript. 

2.  That  the  defendant  is  too  late  after  join- 
der in  error.  As  to  the  first  point,  the  sugges- 
tion is,  that  the  record  in  the  court  below  has 
already  been  amended.  If  so  this  court,  if  it 
now  proceed,  would  give  judgment  on  a  record 
variant  from  the  transcript;  and,  to  preserve  a 
consistency  in  the  proceedings,  it  is  proper 
that  before  a  judgment  of  affirmation  or  re- 
versal is  pronounced,  the  transcript  should  be 
made  to  correspond  with  the  record  of  which 
it  imports  to  be  a  copy. 

The  case  of  Rutter  v.  Redstone  (2  Str.,  887), 
cited  in  argument,  shows  that  after  error  in  the 
Exchequer  Chamber  (the  proceedings  in  which 
are  professedly  the  model  of  the  proceedings 
here,  as  they  are  expressly  referred  to  and  re- 
cognized in  the  rules  of  this  court  as  to  prac- 
tice), the  transcript  was  brought  back  and 
amended  by  the  original  record. 

The  case  of  TuUy  v.  Sparkes  (Ld.  Raym. , 
1570),  was  in  the  Exchequer  Chamber  on  a 
judgment  from  the  King's  Bench.  The  court 
were  strongly  of  opinion  that  the  judgment 
was  erroneous  ;  after  having  been  twice  argued 
in  the  Exchequer  Chamber,  the  record  was 
amended  in  the  King's  Bench  and  the  tran- 
script returned  to  conform  it  to  the  original. 

In  this  court,  during  the  session  1798,  in  the 
case  of  Cross  v.  Wardwell,  the  transcript  was 
amended  here  ;  and  an  order  made  to  direct 
the  amendment  of  the  record  by  the  transcript ; 
and  after  the  order  was  entered  the  judgment 
was  affirmed.  I  recollect  there  was  some 
diversity  of  opinion  on  the  subject,  but  it 
passed  without  much  examination. 
5O3]  *The  practice  in  the  Court  of  King's 
Bench  on  writs  of  error  had,  probably,  some 
influence  in  the  determination  of  the  last  case. 
But  there,  in  error  from  the  Common  Pleas  or 
from  inferior  courts,  the  record  itself  is 
brought  up,  and  not  a  transcript. 

The  question  is  not  here,  whether  an  amend- 
ment is  proper,  for  that  has  been  already  de- 
cided in  the  court  below  ;  but  what  mode  is  to 
be  adopted  to  conform  the  transcript  to  the 
record.  The  cases  from  Strange  and  Lord 
Raymond  appear  to  me  to  conclude  forcibly 
to  both  the  points  which  have  been  stated  and 
to  show,  beyond  a  doubt,  that  the  regular 
mode  is  to  return  the  transcript,  in  order  to 
conform  it  to  the  original ;  and  that  the  de- 
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fendant  in  error  is  not  too  late  in  his  applica- 
tion. The  other  errors  assigned,  as  to  the 
words  not  being  actionable  will  still  be  availa- 
ble, when  the  record  is  returned,  if  they  are 
now  so,  should  the  plaintiff  be  inclined  to  pros- 
ecute his  writ ;  and  if  he  is  content  to  waive 
it  the  court  below  have  made  it  the  condition 
of  the  amendment,  that  the  defendant  here 
should  pay  all  the  costs. 

CLINTON,  Senator.  This  is  a  motion  made 
by  the  defendant  in  error,  who  was  plaintiff  in 
the  court  below,  to  transmit  the  transcript  of 
the  record  there  for  the  purpose  of  being- 
amended,  agreeably  to  the  record  there,  as 
amended  by  an  order  of  the  Supreme  Court, 
after  a  joinder  in  error  in  this  court. 

Although  the  decision  of  this  question  can- 
not affect  our  determination  on  the  merits,  yet 
it  is  of  importance  that  a  proper  |rule  should 
be  established  in  regard  to  the  correspondence 
and  communication  between  this  court  and  in- 
ferior 'tribunals. 

The  origin  and  progress  of  amendments  at 
common  law  and  under  the  statutes  of  jeofails, 
exhibit  a  curious  portion  of  legal  history.  At 
one  period,  parties  were  so  much  harrassed  by 
writs  of  error,  brought  for  *mistakes  [*5Oi 
in  orthography  or  the  slightest  clerical  mispris- 
ions,  that  the  chances  for  justice  were  forlorn. 
Redress,  in  a  very  limited  form,  was,  indeed, 
granted  at  common  law.  This,  at  first,  was 
not  extended  beyond  the  term  in  which  the 
judicial  act  was  done  ;  for  during  the  term  the 
record  was  supposed  to  be  in  the  recollection 
of  the  court ;  but,  afterwards,  no  alteration 
was  admitted.  At  a  subsequent  period  the  rule 
was  more  liberally  extended  ;  and  all  the  pro- 
ceedings were  considered  as  only  in  fieri,  and 
subject  to  the  control  of  the  court,  at  any  time 
before  judgment  was  rendered  and  enrolled. 
Such,  however,  was  the  general  conduct  of 
the  courts  of  common  law  in  England,  that 
justice  was  entangled  in  a  net  of  technical 
form,  and  the  Parliament  was  compelled,  by 
twelve  different  statutes,  denominated  the 
statutes  of  amendments  and  jeofails,  to  inter- 
fere and  remedy  the  enormous  evil.  The 
amendments  authorized  by  these  statutes,  are 
seldom,  if  ever  actually  made;  but  their  benefit , 
is  attained  by  the  courts  overlooking  the  ex- 
ception. This  is  an  important  idea  to  bear  in 
mind  in  the  decision  of  this  question  ;  for  the 
present  application  is  founded  on  amendments 
made  under  the  statute,  and  our  statute  is  a 
transcript  of  the  different  acts  passed  on  this 
subject  by  the  British  Parliament.  The  first 
enacting  section  of  our  statute,  which  declares 
"  that  no  record,  or  process,  shall  be  annulled 
or  discontinued  by  mistaking,  in  writing,  one 
syllable,  or  one  letter  too  much  or  too  little," 
shows  the  little  reliance  to  be  reposed  in 
courts  who  would  thus  overlook  the  right  of 
the  case,  and  sacrifice  the  interests  of  justice 
to  the  trifling  errors  of  pleaders  and  clerks. 

The  case  of  Tully  v.  The  Executors  of  Don- 
aldson, reported  in  Lord  Raymond  (p.  1570), 
which  is  relied  on  as  authoritively  binding, 
and  pointedly  bearing  on  the  question  before 
us  will,  if  analyzed  and  fully  examined,  suf- 
ficiently prove  that  the  decision  of  the  court  is 
entitled  *to  no  weight  in  this  place.  [*oO«5 
In  the  entry  of  the  judgment,  the  words  exas- 
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xi  /,*//  were  omitted  by  the  misprision  of  tlie 
clerk  ;  a  trifling  error,  and  expressly  cured  by 
one  of  the  statutes  of  feofails.  Error  was 
brought,  and  after  grave  discussion  the  jus- 
tices and  barons  seemed  strongly  of  opinion 
that,  by  reason  of  this  omission  in  the  entry  of 
the  judgment,  it  was  erroneous.  A  motion 
was  thereupon  made  to  amend,  which  the  court 
overruled ;  application  for  that  purpose  was 
then  made  to  the  Court  of  King's  Bench,  which 
was  granted,  after  solemn  argument ;  and  at  a 
subsequent  term  on  motion  made  in  the  King's 
Bench,  the  transcript  of  the  record  in  the  Ex- 
chequer Chamber  was  amended  by  the  record 
of  the  King's  Bench  ;  and  the  judgment  was 
afterwards  affirmed  in  the  Exchequer  Cham- 
ber by  three  of  the  justices  of  the  Common 
Pleas  and  three  barons  of  the  Exchequer  ,  one 
of  the  judges  being  absent,  one  doubting,  and 
another  having  voted  in  the  court  below. 
Allowing  every  weight  to  this  case,  it  does  not 
appear  how  the  record  was  remitted  from  the 
Exchequer  Chamber  to  the  King's  Bench ; 
whether  the  court  granted  it  on  motion,  or  in 
what  shape,  or  under  what  solemnity  it  went. 
But  it  may  be  justly  objected  to  this  decision, 
that  it  ought  to  have  little  weight  in  regulating 
the  practice  of  this  court.  The  whole  proced- 
ure was  a  series  of  solemn  trifling,  a  pertina- 
cious adherence  to  precedent,  and  an  idolatrous 
veneration  for  \heformulas  of  pleadingwith- 
•out  any  regard  to  justice.  An  act  of  Parlia- 
ment had,  among  other  evils  provided,  in 
terms,  against  the  error  alleged  in  this  case;  and 
jet  the  court  turned  the  party  back  to  the  King's 
Bench  and  suspended  his  rights,  when  justice 
might  have  been  administered  in  the  first  in- 
stance, in  perfect  conformity  to  law  and  with- 
out this  serpentine  and  perplexed  course. 

Independentlv,  however,  of  the  intrinsic  de- 
merits of  the  proceeding,  an  objection  lies  to 
5O6*J  the  court,  which  furnishes  *the  prece- 
dent. It  is  not  a  court  of  dernier  resort,  nor 
of  general  and  extensive  jurisdiction.  For- 
merly no  writ  of  error  lay  on  a  judgment  of  the 
King's  Bench,  except  in  Parliament ;  by  which 
means  the  subject  was  often  disappointed  of 
his  writ  of  error,  either  by  the  not  sitting  of 
Parliament,  or  by  their  being  engaged  in  pub- 
lic business  when  they  did  sit. 

By  a  statute  of  the  27th  Elizabeth,  the  Court 
of  Exchequer  Chamber  was  constituted  a  court 
of  errors,  and  consists  of  the  justices  of  the 
Common  Pleas,  and  the  barons  of  the  Excheq- 
uer ;  but  its  decisions  are  not  conclusive,  as 
they  may  be  reviewed  in  the  House  of  Lords, 
on  a  writ  of  error.  Besides  several  classes  of 
cases  which  are  not  within  its  jurisdiction,  it 
cannot,  under  the  statute  constituting  it,  no- 
tice errors  alleged  concerning  the  jurisdiction 
of  the  King's  Bench,  or  for  want  of  form,  in  any 
writ,  return,  plaint,  bill,  declaration,  or  other 
pleading,  process,  verdict  or  proceeding  what- 
ever. If  the  case  of  Tutty  v.  2he  Executors  of 
Donaldson,  was  a  mere  question  of  form,  as  I 
think  it  was,  the  Exchequer  Chamber  had  no 
right  to  sustain  it.  But  laying  aside  all  these 
considerations,  ought  this  court  of  dernier  re- 
sort to  follow  implicitly  a  precedent,  furnished 
by  a  tribunal  of  limited  and  subordinate  juris- 
diction, proceeding  upon  untenable  grounds, 
and  hesitating  between  the  claims  of  justice 
and  the  observance  of  forms. 
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A  writ  of  error  (2  Tidd,  1056)  lies  for  some 
error  or  defect  in  substance,  that  is  not  aided, 
amended  or  cured,  at  common  law,  or  by  the 
statute  of  amendments  and  jeofails.  When 
error,  therefore,  is  brought,  in  a  case  like  the 
present,  which  is  not  aided  at  common  law, 
several  questions  present  themselves  : 

1st.  Whether  the  statute  of  amendment  and 
jeofails  interposes,  and  cures  the  error. 

2d.  If  so,  by  what  tribunal  shall  the  bene- 
fits of  that  statute  be  administered — by  the 
court  alleged  to  *have  committed  the  [*5O7 
error,  or  by  the  court  to  which  error  is 
brought,  or  both  ? 

And,  3d,  in  what  way  shall  the  remedy  be 
administered  ? 

Our  statute  of  amendments  and  jeofails  de- 
clares, "that  if  issue  hath  been,  or  hereafter 
shall  be,  tried,  by  the  oath  of  twelve  men  or 
more,  for  the  party  plaintiff  or  demandant,  or 
for  the  party  tenant  of  defendant,  plaintiff  in 
assize,  vouchee,  prayee  in  aiel,  or  tenant  by  re- 
ceipt, in  any  manner  of  action,  suit,  bill,  plaint 
or  demand,  in  any  court  of  record,  then  the 
judges  or  justices,  by  whom  judgment  thereof 
ought  to  be  given,  shall  proceed  and  give  judg- 
ment in  the  same,  any  mispleading,  lack  of 
color,  insufficient  pleading,  or  jeofail,  any  mis- 
continuance, or  discontinuance,  or  misconceiv- 
ing of  process,  misjoining  of  the  issue,  lack  of 
warranty  of  attorney  of  the  party  against  whom 
the  issue  shall  happen  to  be  tried,  or  any  other 
default  or  negligence  of  any  of  the  parties,  or 
of  their  counselors  or  attorneys,  had  or  made, 
to  the  contrary  notwithstanding  ;  and  the  judg- 
ments thereof  to  be  had  and  given,  shall  stand 
in  full  strength  and  force,  to  all  intents  and 
purposes,  according  to  the  said  verdict,  with- 
out any  reversal  or  undoing  of  the  same,  by 
writ  or  otherwise,  in  like  form  as  though  no 
such  default  or  negligence  had  ever  been  had 
or  committed."  It  further  proceeds  and  de- 
clares, ' '  That  certain  other  defects  (particu- 
cularly  specifying  them),  and  all  such  omis 
sions,  variances,  defects,  and  all  other  matters, 
of  like  nature,  not  being  against  the  right  of 
the  matter  of  the  suit,  nor  whereby  the  issue 
or  trial  is  altered,  shall  be  amended  by  the  jus- 
tices or  other  judges  of  the  courts,  where  such 
judgments  are  or  shall  be  given,  or  whereunto 
the  record  is,  or  shall  be  removed  by  writ  of 
error."  By  a  subsequent  section,  judgments 
upon  confession,  nihil  dicet  or  non  sum  in/or 
matus,  are  put  upon  the  same  footing  as  judg- 
ments grounded  on  *verdicts.  It  ap-  [*i5O8 
pears,  therefore,  that  all  defects  or  errors, 
properly  amendable,  may  be  amended  in  this 
court,  or,  in  other  words,  passed  over,  without 
being  actually  amended.  To  permit  an  infe- 
rior tribunal  to  amend  a  record  after  it  is  be- 
fore us,  would  be  authorizing  them  to  assume 
the  powers  of  this  court ;  to  determine  what  is 
error,  and  what  is  not ;  and  thus  to  arrest  the 
cause  from  the  proper  forum,  and  indirectly 
deprive  it  of  its  jurisdiction.  Besides,  there 
can  be  no  use  in  the  exercise  of  the  right.  If 
the  matter  assigned  for  error  is  properly 
amendable,  this  court  may  do  it ;  if  not,  it 
ought  not  to  permit  other  tribunals  to  inter- 
fere. The  statute  of  jeofails,  passed  in  the 
reign  of  Charles  II.,  to  which  I  have  referred, 
was  intended  to  cure  several  errors,  which  were 
before  deemed  matters  of  substance ;  and  it 
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was,  from  its  salutary  and  extensive  operation, 
•emphatically  denominated  the  omnipotent  act. 
Our  statute  on  this  subject,  not  only  compre- 
hends that  of  Charles,  but  all  those  passed  be- 
fore, and  subsequently,  and  may  be  considered 
.as  embracing,  as  it  professes  to  do,  "  every  de- 
fault and  negligence  of  the  parties,  or  of  their 
•counselors  or  attorneys." 

If,  however,  amendments  are  allowed  in  in- 
ferior tribunals,  in  any  case,  after  the  cause  is 
before  us,  it  appears  to  me  that  the  safe,  the 
proper,  and  the  usual  course  to  pursue,  is  not 
by  sending  back  the  transcript  of  the  record, 
but  by  suffering  the  party  to  allege  diminu- 
tion, and  to  bring  up  the  proceedings  below 
by  certiorari.  This  court  will  then  have  the 
whole  subject  before  them,  and  will  be  enabled 
to  determine  whether  the  court  below  has  ex- 
ceeded its  powers,  and  gone  beyond  the  limits 
of  sound  discretion.  In  the  case  of  Danvers 
v.  Pendar  (1  Wils.,  337)  it  was  moved  for  leave 
to  amend  the  transcript  of  the  record  in  error, 
from  an  inferior  court,  where  there  was  a  mis- 
take, by  the  record  below,  upon  payment  of 
•costs  ;  "  because  diminution  cannot  be  alleged 
•5O9*]  in  a  record  in  error,  from  a  *base 
court,"  which  motion  was  granted  ;  clearly 
conveying  the  idea,  that  if  it  was  not  a  base 
cdlirt,  then  the  alleging  of  diminution  was  the 
proper  course.  According  to  an  adjudged 
•case,  on  a  writ  of  error  to  the  House  of  Lords 
from  the  Exchequer,  that  diminution  cannot 
be  alleged  (2  Tidd,  1103)  in  the  body  of  a  rec- 
ord contrary  to  the  transcript ;  doubts  may,  in- 
deed, arise,  whether  the  allegation  of  diminu- 
tion in  this  case  is  not  incompatible  with  the 
transcript,  and  whether  it  ought  to  be  admit- 
ted. But  at  all  events,  the  party,  after  plead- 
ing in  nullo  est  erratum,  admits  the  record  to  be 
perfect ;  the  effect  of  his  plea  being,  that  the 
record,  in  its  present  state,  is  without  error, 
and,  therefore,  after  a  joinder  in  error,  neith- 
er party  can  allege  diminution,  or  pray  a  cer- 
tiorari. 

It  is  true  that,  notwithstanding  the  parties 
.are  concluded,  after  this  stage  of  the  contro- 
versy, yet  this  court,  in  the  plenitude  of  its 
power,  may  at  any  time,  ex  officio,  award  a  cer- 
tiorari to  supply  a  defect  in  the  body  of  the 
record,  as  well  as  in  its  branches.  I  think, 
however,  that  I  have  shown  that  this  is  a  case 
which  does  not  demand  an  extraordinary  in- 
terposition. 

We  are  called  upon  to  establish  a  rule  of 
practice  of  considerable  importance.  In  doing 
this,  we  must  guard  our  own  rights  ;  we  must 
not  permit  an  inferior  tribunal  to  oust  us,  in 
-an  indirect  way,  of  our  jurisdiction  ;  but  the 
powers  deposited  with  us,  as  a  court  of  super- 
intending jurisdiction,  and  of  dernier  resort, 
must  be  sedulously  maintained,  in  order  to  ful- 
fill the  great  objects  for  which  a  tribunal,  in- 
vested with  such  a  high  trust,  and  such  exten- 
sive powers,  was  erected. 

I  am,  therefore,  of  opinion  that  the  tran- 
script of  the  record  ought  not  to  be  sent  back 
to  the  Supreme  Court. 

The  majority  of  the  court  concurred  in  this 
-opinion. 

Motion  denied. 

Distinguished— 17  Johns.,  473. 
Cited  in— 2  Cow.,  51 ;  8  Cow.,  «52,  708 ;  1  Barb.,  52 ; 
1  Daly,  516;  5  Rob.,  627 ;  6  How.  (U.  S.),  39. 
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*JOHN  M'VICKAR,  ARCHIBALD  [*51O 
PHILIPS,  AND  WILLIAM  STEWART, 

Appellants, 

OLIVER  WOLCOTT,  ARCHIBALD  GRA- 
CIE,  MOSES  ROGERS.  AND  WILLIAM 
W.  WOOLSEY,  Respondents. 

Injunction — Refusal  to  Dissolve — Appeal — Costs 
— Arbitration — Suit  in  Equity — Accident  or 
fraud — Discovery. 

An  appeal  lies  from  an  order  of  the  Court  of  Chan- 
cery refusing  to  dissolve  an  injunction,  and  award- 
ing costs  against  the  defendants. 

Where  a  suit  at  law  was  brought  by  A  against  B, 
and  they  agreed  to  submit  the  same  to  the  arbitra- 
tion of  persons  mutually  chosen,  who  decided  in 
favor  of  A,  it  is  not  a  sufficient  ground  for  main- 
taining a  bill  in  chancery,  and  continuing  an  in- 
junction, that  A  was  the  agent  of  C  for  whose  use 
the  suit  at  law  was  prosecuted,  as  B  might  make  the 
same  defense  against  A  as  if  the  suit  had  been 
brought  by  C,  and  where  a  defendant  neglects  to  set 
up  matters  in  his  defense  at  law,  either  before  ar- 
bitrators or  a  jury,  he  cannot  afterwards  make  such 
matters  the  basis  of  a  suit  in  equity,  unless  there 
was  some  accident  or  fraud,  of  which  the  party 
could  not  avail  himself  at  law. 

A  court  of  chancery  will  aid  a  defendant  in  ob- 
taining a  discovery  before  a  trial  at  law,  but  not 
afterwards. 

Citation— Stat..  2  R.  S..  605. 

IN  June,  1803,  Jesse  Hopkins,  of  the  State  of 
Connecticut,  being  in  the  island  of  Barba- 
does,  made  a  contract  with  George  Cruden,  an 
agent  for  the  supply  of  the  British  troops  in 
the  West  Indies,  for  the  delivery  of  certain  car- 
goes of  live  cattle  and  flour.  About  four  car- 
goes a  month  were  to  be  shipped  from  New 
Haven  for  the  British  headquarters  in  the  West 
Indies,  which  were  at  Barbadoes.  Cruden 
agreed  to  advance  about  one  half  of  the 
amount,  or  $1,000  on  each  cargo  ;  and  on  the 
29th  June,  1803,  wrote  to  his  agents  in  New 
York,  the  appellants,  trading  under  the  firm 
of  John  M'Vickar  &  Co.,  informing  them  of 
the  contract  he  had  made  with  Hopkins,  and 
that  he  had  authorized  him  to  draw  on  them 
for  the  $1,000  advance  on  each  cargo  shipped, 
on  sending  to  them  a  copy  of  the  bill  of  lad- 
ing, and  the  policy  of  insurance,  by  way  of 
security  in  case  of  the  non-arrival  of  the  cargo. 
The  advances  were  to  be  made  in  30  days  after 
the  documents  mentioned  as  security  were 
lodged  with  M'Vickar  &  Co.  In  a  postscript 
to  the  same  letter,  Cruden  agreed  to  dispense 
with  the  transfer  of  the  policy  of  insurance  by 
Hopkins,  and  that  M'Vickar  &  Co.  might  re- 
ceive other  good  and  satisfactory  security,  for 
the  money  advanced  *by  them  on  the  [*5 1 1 
cargoes  actually  shipped,  and  duly  consigned 
to  Cruden. 

Hopkins  afterwards  agreed  with  the  appel- 
lants, instead  of  delivering  the  policies  of  in- 
surance, that  the  respondents  and  James  Wat- 
son, since  deceased,  who  were  then  partners, 
under  the  firm  of  Oliver  Wolcott  &  Co., 
should  become  sureties  to  the  appellants,  for 
the  delivery  of  the  cargoes.  Accordingly,  on 
the  20th  September.  1803,  an  agreement  was 
entered  into  between  Oliver  Wolcott  &  Co.,  in 
behalf  of  Hopkins,  on  the  one  part,  and  John 
M'Vickar  &  Co.,  in  behalf  of  George  Cruden, 
of  the  other  part,  by  which,  after  reciting  the 
agreement  between  Hopkins  and  Cruden,  Oli- 
ver Wolcott  &  Co.  engage,  on  receiving  the 
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acceptance  of  M'Vickar  &  Co.  of  the  drafts  of 
Hopkins,  for  $1,000,  at  30  days,  ou  account  of 
the  cargoes  of  cattle  shipped  and  consigned  to 
Cruden,  to  re-imburse  M'Vickar  &  Co.  each 
and  every  advance  so  made,  on  whatever  car- 
goes of  cattle  as  should  not  arrive  to  the  hands 
of  Cruden,  within  thirty  days  after  advice  of 
the  same  by  either  party,  together  with  the 
charge  of  interest  and  commission,  by  M'Vick- 
ar &  Co.,  on  the  amount  of  such  advances. 
This  agreement  was  signed  by  the  appellants 
and  respondents,  in  their  proper  names. 

Jesse  Hopkins  having  entered  into  a  partner- 
ship with  Asa  and  Daniel  Hopkins,  under  the 
firm  of  Jesse  Hopkins  &  Co.,  they  commenced 
the  shipment  of  cargoes  of  cattle,  which  were 
consigned  to  Cruden,  at  Barbadoes,  or  what- 
ever island  in  the  West  Indies  should  become 
British  headquarters,  and  to  proceed  from 
thence  to  any  other  island,  if  required  by  the 
consignee.  Four  of  the  cargoes  so  shipped 
gave  rise  to  the  present  controversy  ;  more 
particularly  three  cargoes,  shipped  in  the 
months  of  September,  October,  and  Decem- 
ber, 1803,  and  on  which  Hopkins  drew  bills  on 
the  appellants,  for  $1,000  each,  and  which 
512*]  were  accepted  by  them.  *Upon  the 
acceptance  of  each  bill,  Oliver  Wolcott  &  Co. 
gave  to  the  appellants  a  receipt ;  and  all  the 
bills  so  accepted  were  paid  to  Oliver  Wolcott 
&Co. 

The  three  cargoes  above  mentioned,  on  ac- 
count of  the  vessels  falling  to  leeward,  did  not 
arrive  at  Barbadoes  ;  but  reached  some  of  the 
leeward  islands  in  the  West  Indies,  where  they 
were  sold,  on  account  of  the  shippers.  These 
cargoes,  however,  were  tendered  to  the  agents 
of  Cruden,  at  the  different  islands  where  they 
arrived,  but  were  refused. 

By  a  letter,  dated  the  15th  July,  1804,  Cru- 
den gave  notice  to  the  appellants  that  the  three 
cargoes  of  cattle  had  not  arrived  at  Barbadoes ; 
and  that  he  would  not  pay  or  allow  the  appel- 
lants the  advances  made  upon  them,  but  that 
they  must  look  to  the  security  they  had  taken 
for  their  re-imbursement.  This  letter  was  re- 
ceived on  the  5th  September,  1804,  and  was 
the  first  notice  which  the  appellants  had  of  the 
non-arrival  of  the  three  cargoes  of  cattle  at 
Barbadoes.  About  the  first  October,  1804 
(John  M'Vickar  having  been  absent  from  New 
York  at  the  time  the  Tetter  was  received,  and 
for  about  three  weeks  after),  notice  was  given 
by  the  appellants  to  the  respondents,  of  the 
non-arrival  of  the  cargoes :  and  they  were  re- 
quested to  re-imburse  the  amount  of  the  ad- 
vances, with  the  interest  and  commission. 

After  repeated  applications,  the  respondents 
gave  their  final  answer,  that  they  would  not 
make  the  re-imbursements  demanded,  on 
which  a  suit  was  commenced  against  them  by 
the  appellants,  in  the  Supreme  Court,  to  re- 
cover the  amount.  By  consent  of  the  parties, 
in  December,  1806,  the  cause  was  referred  to 
three  referees,  and  the  usual  rule  entered  for 
that  purpose.  The  cause  was  fully  heard  and 
discussed  before  the  referees,  two  of  whom, 
on  the  28th  January,  1807,  made  a  report  in 
favor  of  the  appellants,  for  $8,740  ;  the  other 
referee  did  not  concur  in  the  report.  Soon 
513*]  after,  and*before  any  judgment  could 
be  obtained  on  the  report,  the  respondents 
tiled  their  bill  in  the  Court  of  Chancery  against 
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the  appellants ;  and  on  the  4th  May,  1807,  an 
injunction  was  awarded,  to  restrain  the  appel- 
lants from  prosecuting  their  suit  at  law,  until 
the  further  order  of  the  Court  of  Chancery. 

The  bill  stated  the  contract  between  flop- 
kins  and  Cruden,  which  it  charged  was  not 
formally  reduced  to  writing  ;  but  the  principal 
conditions  of  it  were  expressed  in  two  letters 
from  Cruden  to  Hopkins,  dated  at  Barbaboes 
the  24th  June,  1803.  which  were  set  forth.  In 
these  letters,  among  other  things,  Cruden 
says:  "Every  cargo,  on  its  arrival  at  •Barba- 
does, or  any  other  island  where  I  have  an 
agent  resident,  shall  be  examined  by  that 
agent  on  my  part,  and  any  creditable  and  re- 
spectable person  that  may  be  appointed  on 
your  part ;  and  whatever  weight,  on  an  aver- 
age, they  may  agree  upon,  as  the  real  weight 
of  the  cattle,  to  the  best  of  their  judgment, 
that  weight  I  agree  to  receive  the  cattle  at, 
and  to  account  to  you  accordingly,"  &c.  "If 
it  shall,  at  any  time,  happen  that  the  cattle 
should,  from  encountering  hardships  on  the 
passage,  from  being  shipped  in  bad  order,  or 
from  any  other  cause  or  accident,  arrive  in  bad 
condition,  &c.,  so  as  to  render  them  unfit  for 
the  use  of  the  troops,  it  must  remain  with  me, 
or  my  agents,  in  all  such  cases,  to  reject  the 
cattle  in  toto  or  only  to  allow  such  a  price  fc>r 
them  as  may  be  agreed  on  between  you  or 
your  agents,  as  sellers,  and  me  or  mine,  as 
buyers,"  &c.  The  bill  then  charged  that  by 
the  actual  agreement,  verbally  made  between 
Hopkins  and  Cruden,  cargoes  which  might 
fall  to  the  leeward  of  Barbadoes,  and  arrive  at 
other  islands  where  Cruden  had  agents  resi- 
dent, should  be  received  by  those  agents,  and 
paid  for  by  him ;  that  Cruden,  after  a  full 
knowledge  that  the  three  cargoes  had  fallen  to 
leeward,  and  of  the  facts  before  stated, 
as  to  the  shipments,  advances  and  security 
*given  by  the  respondents,  made  vol- [*5li 
untary  remittances  to  Hopkins,  to  the  amount 
of  $18,000,  and  upwards.  The  bill  further 
charged  that  the  appellants  had  been  re-im- 
bursed  by  Cruden  for  their  advances  on  the 
three  cargoes  of  cattle ;  that  Jesse  Hopkins 
and  Hopkins  &  Co.  had  become  insolvent ; 
that  the  suit  at  law  was  prosecuted  by  the  ap- 
pellants for  the  benefit  of  Cruden,  who,  with 
Jesse  Hopkins  and  Daniel  Hopkins,  were  made 
defendants  in  the  bill.  The  bill  prayed  for  a 
discovery  and  relief ,  and  a  perpetual  injunction 
to  restrain  the  prosecution  of  the  suit  at  law. 

The  appellants,  in  their  answer,  denied  all 
knowledge  or  information  of  the  nature  and 
terms  of  the  contract  between  Hopkins  and 
Cruden,  except  what  was  derived  from  the 
letter  of  .Cruden  to  them,  on  the  29th  June, 
1803  ;  that  they  were  ignorant  of  the  remit- 
tances made  by  Cruden  to  Hopkins,  and  Hjp- 
kins  &  Co.  They  deny  that  Hopkins  &  Co.  were 
insolvent,  though  they  were  somewhat  embar- 
rassed in  1804  ;  but  afterwards  continued  their 
ordinary  business,  and  paid  their  debts  ;  that 
the  appellants  were  authorized  by  Cruden  to 
draw  on  Phyn,  Inglis  &  Co.  of  London,  to  the 
amount  of  $10,000  per  month,  to  re-imburse 
their  advances  made  on  account  of  Cruden ; 
that  they  could  not  draw  for  more  than  that 
sum  in  any  one  month,  or  make  up  in  one 
month  what  their  drafts  in  another  month  fell 
short  of  that  sum.  That  they  drew  bills  on 
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Phyn,  Inglis  &  Co.  for  all  their  advances,  in- 
cluding the  advances  made  on  the  bills  drawn 
by  Hopkins  on  the  three  cargoes  of  cattle  ; 
that  the  bills  of  Hopkins  were  not  presented 
for  acceptance,  until  after  the  appellants  had, 
in  each  instance,  accepted  bills  drawn  by  Cru- 
den,  for  more  than  the  $10,000  in  each  month; 
that  Phyn,  Inglis  &  Co.  refused  to  accept  their 
bills,  to  the  amount  of  $40,000,  on  the  ground 
that  the  appellants  had  drawn  beyond  the  pre- 
scribed credit  of  $10,000  per  month  ;  that 
515*]  these  *bills,  being  protested  for  non- 
acceptance  and  nonpayment,  were  afterwards 
paid  by  Phyn,  Inglis  &  Co.  for  the  honor  of 
the  appellants,  as  drawers  ;  that  they  are  still 
liable  to  Phyn,  Inglis  &  Co.  for  the  amount  so 
paid  for  their  honor,  and  that  their  credit  on 
Phyn,  Inglis  &  Co.,  on  account  of  Cruden, 
was  withdrawn  on  the  24th  January,  1804, 
and  the  accounts  between  the  appellants  and 
Phyn,  Inglis  &  Co.  were  unsettled.  The  ap- 
pellants further  stated  that  Cruden  had  con- 
stantly refused  to  allow  them  the  advances 
made  to  Hopkins,  on  the  bills  in  question,  and 
that  Cruden  was  still  indebted  to  them,  in  a 
large  amount ;  and  they  denied  that  the  suit  at 
law  was  instituted  or  prosecuted  for  the  benfit 
of  Cruden,  or  with  his  knowledge  or  concur- 
rence ;  but  was  solely  for  their  own  benefit. 

Cruden  did  not  put  in  an  answer,  though 
measures  were  pursued  to  have  the  bill  taken 
pro  cotifesso  against  him,  for  a  default  of  ap- 
pearance. On  the  filing  the  answer  of  the  ap- 
pellants, a  motion  was  made  in  the  court  be- 
law,  in  October,  1807,  to  dissolve  the  injunc- 
tion ;  and  the  bill  and  answer  were  read,  and 
the  motion  argued  by  counsel.  On  the  30th 
October,  1807,  the  Chancellor  ordered  that  the 
injunction  should  be  continued  ;  that  the  ap- 
pellants should  take  nothing  by  their  motion, 
and  pay  the  costs  of  resisting  it.  From  this 
order  they  appealed  to  this  court. 

The  reasons  for  the  order  were  thus  assigned 

by 

THE  CHANCELLOR.  The  complainants  had, 
in  the  first  instance,  made  a  case  which  in- 
duced the  court  to  grant  an  injunction  ;  and  a 
motion  was  made  to  dissolve  it,  on  the 
grounds,  among  others, 

1.  That  the  defendants  M'Vickar  &  Co.  had 
answered  fully,  and  denied  the  equity  of  the 
bill. 

2.  That  the  matter  on  which  the  bill  was 
founded  was  available  in  a  defense  at  law ; 
516*]   that  the  complainants   *might  have 
been  admitted  to  show  it  in  their  defense  before 
the  referees  ;  and,  that,  therefore,  they  ought 
now  to  be  concluded. 

Preliminary  to  the  examination  of  the  first 
point,  it  may  be  well  to  remark,  that  its  decis- 
ion must,  in  a  great  measure,  depend  upon 
the  forms  of  the  court. 

I  take  it  to  be  a  settled  rule,  that  where  a 
bill  is  filed  against  several  defendants,  for  a 
joint  cause  of  action,  and  an  injunction  issued 
in  consequence  thereof,  that  the  complainant 
is  entitled  to  retain  it,  if  the  merits  would  war- 
rant its  issuing  in  the  first  instance,  until  the 
answers  of  all  the  defendants  are  in. 

There  are  many  exceptions  to  that  rule,  and 
its  application  to  each  particular  case  must 
depend  upon  the  circumstances  attending  it. 
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Here  the  complainants  made  a  case  by  their 
bill,  showing  that  the  advance  in  question  was 
made  under  the  influence  and  in  pursuance  of 
a  pre-existing  contract  between  Cruden  and 
Hopkins,  undoubtedly  in  the  capacity  of 
agents,  and  in  supposed  conformity  to  the  in- 
structions of  Cruden,  their  principal  ;  for  the 
bill  stated  (and  the  fact  was  not  denied  by  the 
defendants'  answer,  the  defendants  disavow- 
ing any  knowledge  of  the  terms  of  the  origin- 
al contract,)  that  M'Vickar  &  Co.,  by  its  terms 
were  to  make  such  advances,  as  agents  for 
Cruden. 

The  defendants'  answer  admitted  that  the  sole 
inducement  to  the  advance  was  those  instruc- 
tions, and  to  put  the  matter  beyond  all  possi- 
ble doubt,  the  contract,  now  the  subject  of 
controversy  between  the  parties,  expressly  pur- 
ports to  have  been  made  by  Oliver  Wolcott  & 
Co.,  in  behalf  of  Jesse  Hopkins,  and  John 
M'Vickar  &  Co. ,  in  behalf  of  George  Cruden  ; 
and  recites  so  much  of  the  contract,  as  to 
identify  it,  to  all  the  intents  which  had  a  bear- 
ing on  the  motion,  with  the  one  stated  in  the 
complainants'  bill. 

*The  advance  was  then  an  incident  of  [*5 1 7 
the  original  contract,  made  by  M'Vickar  &  Co. 
in  the  character  of  agents,  with  the  eventually 
replacing  of  which  the  defendants  had  no  con- 
nection nor  any  interest;  and  of  consequence, 
the  nature,  extent  and  modification  of  the  credit 
given  to  Cruden,  by  the  house  of  Phyii,  Inglis 
&  Co.,  or  the  exact  form  in  which  Cruden 
was  to  respond  to  the  defendants,  must  be 
laid  out  of  the  case,  as  matters  to  which  the 
complainants  were  neither  parties  nor  privies. 

The  only  questions  were:  Had  the  complain- 
ants shown  that  the  defendant  Cruden  was  an 
essential  party  ?  And  could  his  answer  have 
either  a  direct  or  remote  influence  on  the  case 
of  the  present  defendants  ? 

Cruden  was  not  only  an  essential,  but  in  my 
view,  the  principal  party.  His  contract  was 
the  subject  of  the  controversy:  his  advance  the 
subject  of  claim  by  the  complainants  ;  and 
whatever  complection  the  cause  might  take  in 
its  progress,  in  that  stage  of  it,  and  with  re- 
lation to  that  question,  I  thought  it  a  clear  case. 

As  to  the  2d  point. 

The  defendants  at  law,  I  rather  thought, 
could  not  there  have  availed  themselves  of  the 
defense  they  set  up  before  me  ;  and  so  think- 
ing, I  decided  that  point  according  to  my  im- 
pressions, at  the  time,  leaving  it  open  for  a 
further  discussion  upon  a  final  hearing,  after 
all  the  parties  should  be  brought  in,  if  it  should 
be  then  made  a  point.  The  complainants 
allege  in  their  bill  that  they  were  unable,  for 
want  of  sufficient  proofs,  or  any  confession  or 
discovery,  to  show  several  facts  material  to 
their  defense,  and  which  they  particularized, 
without  a  discovery,  by  the  defendants,  which 
has  always  been  deemed  a  good  reason  for  a 
resort  to  chancery. 

I  was.  therefore,  of  opinion  that  the  injunc- 
tion ought  to  be  retained;  and  that  the  defend- 
ants should  take  nothing  by  their  motion,  and 
should  pay  the,  costs  of  resisting  it. 

*Mr.  Sanford,  for  the  appellants.  [*518 
The  object  of  the  bill,  in  the  court  below,  was 
to  obtain  relief  against  the  suit  at  law,  by  a 
perpetual  injunction.  The  answer  denies  all 
equity. 
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A.  preliminary  objection  may  be  raised  by 
the  respondents,  that  no  appeal  will  lie  from 
the  order  of  the  Chancellor,  continuing  the 
injunction  ;  but  after  what  has  been  said  in  the 
ca>*e  of  Tlie  Trustee*  of  Huntington,  et  al,  v. 
ATicoll,  et  al  (3  Johns.  Rep.,  566),  it  is  unneces- 
sary to  enter  into  a  particular  examination  of 
this  objection.  It  would  be  very  grievous  and 
oppressive,  in  many  cases,  to  stay  a  party  who 
had  obtained  a  judgment  at  law,  indefinitely, 
until  a  final  decree  in  the  Court  of  Chancery. 

The  Chancellor  refused  to  dissolve  the  in- 
junction, because  Cruden  and  Hopkins  had  not 
answered ;  but  they  are  strangers  to  the  suit 
at  law.  The  judgment  was  obtained  by 
M'Vickar  &  Co.  only.  It  will  be  easy  to  stop 
proceedings  at  law,  by  making  strangers, 
residing  in  remote  places,  parties  to  a  bill  for 
an  injunction,  if  it  cannot  be  dissolved  until 
all  the  parties  have  answered.  It  is  true  the 
bill  against  those  defendants,  who  do  not 
answer,  may  be  taken  pro  confesso.  Still  the 
hardship  and  inconvenience  are  great.  Even 
if  the  answers  of  Cruden  and  Hopkins  had 
been  put  in,  they  could  not  be  used  against 
M'Vickar  &  Co.,  their  co-defendants.  (Mit- 
ford,  152;  SVernon,  380;  3  P.  Wms.,  311). 
Their  not  answering,  therefore,  can  be  no 
reason  for  continuing  the  injunction. 

The  letter  of  Cruden  to  M'Vickar  &  Co.  is 
the  basis  of  the  agreement ;  the  contract  be- 
tween Wolcott  &  Co.  and  M'Vickar  &  Co.  is 
founded  on  this  letter.  Hopkins  shipped  the 
cattle,  and  drew  bills,  which  were  accepted  by 
M'Vickar  &  Co.,  and  paid  to  Wolcott  &  Co., 
who  gave  a  receipt  that  the  acceptance  was 
according  to  the  agreement.  The  three  car- 
goes of  cattle  never  arrived  at  Barbadoes, 
which  was  always  the  British  headquarters, 
6l0*]*and  where  they  ought  to  have  ar- 
rived, pursuant  to  the  contract  with  Cruden. 
As  Wolcott  &  Co.  were  bound  to  refund  the 
money,  in  case  the  cargoes  did  not  arrive,  the 
casus  fmderis  happened,  and  the  defendants 
were,  by  law,  bound  to  refund.  The  appel- 
lants did,  in  fact,  prevail  at  law.  No  question 
of  law  is,  therefore,  to  be  raised  or  discussed. 

The  equity  set  up  in  the  bill  is,  that  Cruden, 
by  his  contract  with  Hopkins,  was  bound  to 
receive  the  cattle  at  any  of  the  leeward  islands 
at  which  they  arrived,  and  where  Cruden  had 
agents  ;  and  that  the  cattle  did  arrive  at  a 
leeward  island,  where  there  was  an  agent  of 
Cruden.  Barbadoes  is  the  most  windward 
island. 

The  contract  set  forth  in  the  bill,  between 
Cruden  and  Hopkins,  is  very  different  from 
the  contract  between  the  appellants  and  re- 
spondents, which  speaks  only  of  the  event  of 
the  arrival  of  the  cattle  at  Barbadoes.  But  it 
is  stated  that  the  suit  is  for  the  benefit  of 
Cruden.  Still  both  the  grounds  of  equity, 
namely,  that  Cruden  was  bound  to  receive  the 
cattle  at  the  place  where  they  arrived,  and  that 
the  suit  is  for  the  benefit  of  Cruden,  are  denied 
by  the  appellants,  in  their  answer  in  the  court 
below. 

Admitting,  however,  the  contract  between 
Cruden  ana  Hopkins  to  be  as  stated  by  the 
respondents,  it  cannot  affect  the  contract  be- 
tween the  appellants  and  respondents,  which 
is  re*  inter  olio*  acta,  and  wholly  independent 
of  the  other.  It  is  a  personal  contract,  binding 
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only  on  the  parties  who  signed  it.  As  the 
appellants  were  not  parties,  nor  privies  to  the 
former  contract,  they  are  chargeable  with  a 
knowledge  of  it.  That  contract  is  also  stated 
to  have  been  by  parol ;  and  res  inter  olios 
gestte  nocere  non  debent. 

Should  it  be  said  that  Hopkins  is  insolvent, 
and  that  if  the  respondents  are  compelled  to 
to  pay  the  money  to  the  appellants  they  could 
not  recover  it  from  Hopkins,  *it  may  [*52O 
be  answered,  that  this  would  be  the  misfortune 
of  the  respondents,  but  it  furnishes  no  ground 
of  equitable  relief  against  the  contract.  If  the 
cargoes  had  sunk  at  seal  the  respondents  must 
have  been  liable,  whatever  might  have  been 
the  situation  of  Hopkins.  The  money  was 
advanced  by  the  appellants  to  the  respondents; 
and  for  aught  that  appears,  it  is  still  in  their 
hands.  If  they  have  paid  it  over  to  Hopkins, 
they  should  have  taken  care  to  secure  them- 
selves against  their  ultimate  liability  on  their 
contract  with  the  appellants. 

It  will  be  said  that  the  appellants  have 
received  the  money  which  they  now  claim  of 
the  respondents.  It  is  true  they  received  bills 
on  London  for  the  amount,  in  the  course  of 
business.  Cruden  had  a  fund  in  London,  and 
he  was  to  draw  on  his  correspondent  in  New 
York,  who  was  to  draw  on  the  person  holding 
the  fund  in  London.  The  bills  received  were 
to  the  use  of  Cruden.  Suppose  the  cargoes 
had  been  lost  by  the  perils  of  the  sea,  would  the 
respondents  be  allowed  to  make  this  objection 
to  an  action  against  them,  on  their  contract 
with  the  appellants  ?  As  the  cattle  did  not 
arrive,  it  is  the  same  as  if  they  were  lost.  If 
the  bills  were  not  paid,  the  appellants  could 
not  have  recourse  to  Cruden.  The  appellants 
were  instructed  to  take  security  for  their  ad- 
vances, and  they  made  them  at  their  own  peril. 
The  appellants  had  no  authority  to  draw  for 
more  than  $10,000  per  month,  and  the  bills 
drawn  for  the  cargoes  in  question  were  an  ex- 
cess beyond  that  sum.  These  bills  were  pro- 
tested, and  Phyn,  Inglis  &  Co.  paid  them, 
supra  protest,  for  the  honor  of  the  drawers,  who 
are,  therefore,  liable  to  them  for  the  amount. 

The  fund  in  London  belonged  to  Cruden, 
and  was  under  his  control ;  Cruden  refuses  to 
allow  the  appellants  the  amount  of  these  ad- 
vances ;  and  Phyn,  Inglis  &  Co.  will  of  course 
require  the  appellants  to  pay  the  amount.  It 
*follows  that  the  appellants  are  with-  [*521 
out  remedy,  if  they  cannot  recover  the  amount 
of  the  respondents. 

The  appellants  merely  ask  to  have  the  in- 
junction dissolved  ;  it  cannot  affect  the  rights 
of  the  respondents,  if,  on  a  final  hearing,  they 
shall  be  able  to  establish  them.  Where  the 
answer  denies  all  the  equity  of  the  bill,  it  is  a 
rule  of  course,  to  dissolve  the  injunction. 
Again,  the  respondents  voluntarily  consented 
to  refer  the  cause  to  the  decision  of  arbitrators; 
and  are,  therefore,  now  entitled  to  much  less 
favor,  after  the  report  or  decision  of  those 
arbitrators. 

Messrs.  S.  M.  Hopkins  and  Van  Vechten,  for 
the  respondents.  From  the  nature  and  effect 
of  the  transactions  in  this  case,  it  is  manifest 
that  the  advances  made  by  the  appellants  to 
Hopkins  were  out  of  the  funds  of  Cruden  ; 
they  were  made  in  pursuance  of  the  agreement 
between  Cruden  and  Hopkins,  by  the  agents 
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of  the  former  to  the  agents  of  the  latter.  The 
contract  between  the  appellants  and  respond- 
ents is  collaterial  to,  and  dependent  on  the 
contract  between  Cruden  and  Hopkins,  and  is 
to  be  governed  by  the  terms  and  effect  of  the 
original  transaction.  The  appellants,  in  fact, 
advanced  the  money  of  Cruden  ;  it  was  an 
order  from  him  to  his  agents,  to  pay  money  to 
the  respondents  on  his  account,  and  to  charge 
it  to  him.  By  receiving  the  money,  the  re- 
spondents did  not  become  indebted  to  the 
appellants,  but  to  Cruden,  the  principal.  If, 
then,  Hopkins  is  not  responsible  to  Cruden  for 
the  money  advanced,  the  respondents  are  not 
liable  to  the  appellants. 

Again,  there  is  more  equity  in  the  case  of 
the  respondents  as  mere  sureties.  Cruden, 
long  after  the  advances  were  made,  had  prop- 
erty belonging  to  Hopkins  in  his  hands,  which 
he  ought  to  have  applied  to  his  own  indemnity; 
and  as  he  did  not  secure  himself  out  of  those 
522*]  funds,  *but  remitted  them  to  Hop- 
kins, the  respondents  ought  to  be  exonerated. 

On  these  grounds,  the  respondents  filed  a 
bill  in  the  Court  of  Chancery,  for  a  discovery 
and  an  account ;  for  if  it  should  appear  from 
the  account  between  Cruden  and  Hopkins  that 
nothing  was  due  to  Cruden,  or  if,  on  a  final 
account  between  the  appellants  and  Cruden, 
nothing  should  be  due  to  the  latter,  then  there 
could  be  no  claim  against  the  respondents. 
That  Cruden  was  the  principal  in  the  whole 
transaction,  and  the  respondents  merely  sure- 
ties for  Hopkins,  is  clear  from  the  facts  in  the 
case.  The  suit  at  law  was  for  his  benefit ;  he 
was  a  material  party :  and  the  respondents 
ought  to  retain  the  injunction  until  his  answer 
is  put  in,  and  the  whole  equity  of  the  bill 
denied. 

It  is  a  mistaken  notion  that  the  respondents 
were  bound  to  re-imburse  the  appellants  per- 
sonally. The  court,  in  construing  the  agree- 
ment, will  look  rather  to  the  nature  of  the 
transactions  between  the  parties  than  to  the 
words  of  the  contract,  in  order  to  discover  the 
scope  and  intent  of  the  agreement.  (Litdlow  v. 
Simond,  2  Caines'  Cases  in  Error,  43.)  The 
liability  of  one  party  cannot  be  increased  by 
the  acts  or  conduct  of  the  other  party.  The 
appellants,  by  drawing  or  overdrawing  bills, 
cannot  alter  the  responsibility  of  the  respond- 
ents ;  nor  can  Cruden,  by  refusing  to  receive 
the  cargoes,  change  that  responsibility. 

Hopkins,  by  the  contract  with  Cruden,  had 
an  election  to  land  the  cargoes  to  be  shipped, 
either  at  Barbadoes,  or  at  any  leeward  island, 
where  Cruden  had  an  agent.  The  perform- 
ance of  either  part  of  the  alternative  was  suffi- 
cient. (Co.  Litt.,  145  a  :  4  Burr.,  2052,  2056  ; 
Roll.  Abr.,  446.)  If  Hopkins  went  to  Barba- 
does, it  was  enough;  he  was  not  bound  to  carry 
the  cargo  farther. 

Again,  the  respondents  have  a  right  to  insist 
on  the  practical  construction  given  to  this  con- 
tract by  Cruden  himself,  who  received  and 
paid  for  one  of  the  cargoes  that  arrived  at  a 
leeward  island. 

523*]  *  Where  a  creditor  has  an  opportunity 
to  re-imburse  himself  out  of  the  funds  of  the 
principal  debtor,  in  his  hands,  he  ought  to  do 
it ;  and  if  he  fails  to  do  so,  the  surety  of  such 
debtor  is  exonerated.  (Law  v.  E.  I.  Company, 
4  Vesey,  Jun.,324.)  Here  the  suretiship  was 
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at  the  commencement  of  the  transactions  be- 
tween Cruden  and  Hopkins.  Funds  were  con- 
tinually coming  into  the  hands  of  Cruden 
afterwards,  out  of  which  he  might  have  in- 
demnified himself  for  any  advances  as  to  the 
first  cargoes  which  did  not  arrive;  and  for  that 
purpose,  notice  was  to  be  given  to  Cruden  of 
the  amount  specifically  advanced  on  each 
cargo  which  was  shipped. 

It  is  to  be  observed,  also,  that  eleven  monthg 
elapsed  after  the  cargoes  were  shipped,  before 
Cruden  directed  the  appellants  to  make  any 
demand  on  the  respondents.  By  this  long  de- 
lay, the  respondents  lost  the  opportunity  of 
re-imbursing  themselves  out  of  any  moneys  of 
Hopkins  which  might  have  come  into  their 
hands  ;  all  the  transactions  between  him  and 
them  having  been  long  before  closed.  Cruden 
was  bound  to  give  notice  to  the  respondents, 
and  to  make  his  demand  in  a  reasonable  time. 
(1  Roll.  Abr.,  463,  469  ;  Hob.,  51  ;  Hardres, 
42  ;  Cro.  Jac.,  432.)  Whether  the  respondents 
did  know  or  not  of  the  non-arrival  of  the  car- 
goes, can  make  no  difference  ;  their  responsi- 
bility depended  on  the  notice  they  were  to  re- 
ceive from  Cruden,  or  the  appellants. 

Until  the  appellants  have  actually  paid  the 
money  out  of  their  own  pockets,  they  can 
have  no  equitable  claim  against  the  respond- 
ents. Admitting  that  Phyn,  Inglis  &  Co.  paid 
the  bills  for  the  honor  of  the  drawers,  yet  it 
does  not  appear  that  the  appellants  have  ever 
been  called  upon  by  Phyn,  Inglis  &  Co.  for 
the  amount.  It  has  been  asked,  how  are  the 
appellants  to  get  back  their  money,  unless  from 
the  respondents  ?  It  may  be  answered  that 
they  have  already  the  money  in  their  hands. 

As  to  the  award  ;  if  the  appellants  meant  to 
rely  on  that  as  conclusive,  it  ought  to  have 
been  pleaded,  or  if  *set  forth  in  the  [*524 
complainant's  bill,  they  should  have  de- 
murred. (Mitford's  Plead.,  204,  296,  209.)  An 
award  is  not  more  conclusive  than  a  judgment ; 
and  that  must  be  pleaded.  (1  Vesey,  327,  331  ; 
3  Atk. ,  223.)  Again,  the  award  was  concerning 
the  suit  at  law  ;  but  the  suit  in  chancery  is  be- 
tween different  parties  ;  and  in  which  equita- 
ble considerations  arise,  which  would  not  be 
made  to  appear  in  a  court  at  law. 

Mr.  Hoffman,  in  reply.  The  agreement  of 
the  20th  September,  1803,  must  be  the  basis  of 
the  decision  of  the  court.  All  prior  parol 
communications  between  Cruden  and  Hop- 
kins, or  between  them  and  the  present  parties, 
are  to  be  disregarded.  The  written  contract 
alone  is  to  be  considered.  The  appellants  had 
an  interest  in  this  contract,  and  a  claim  of 
benefit  under  it.  Much  of  the  argument, 
therefore,  on  the  other  side,  becomes  inappli- 
cable, if  the  appellants  have,  an  equitable  in- 
terest in  the  contract  of  which  they  cannot  be 
devested  by  any  acts  of  Cruden.  It  does  not 
follow  that,  because  they  are  the  agents  of 
Cruden,  that  they  have  no  interest  in  the  con- 
tract ;  the  agent,  as  well  as  the  principal,  may 
have  a  right,  at  the  same  time,  in  the  same 
contract.  As  if  an  agent  sells  goods,  to  be  paid 
for  on  a  certain  day,  the  principal  cannot  re- 
ceive the  money  until  the  agent  is  first  paid  for 
any  balance  due  to  him  from  the  principal. 
Again,  suppose  the  agent  makes  advances  on 
the  credit  of  his  principal,  which  he  is  legally 
bound  to  refund,  but  not  trusting  to  that  re- 
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sponsibility,  the  agent  also  chooses  to  take  se- 
curity ;  the  legal  responsibility  of  the  princi- 
pal cannot  prevent  the  agent  from  resorting  to 
the  security  he  has  taken.  The  rule  is  the  same 
in  equity  as  in  law.  No  doubt  the  respondents 
were  agents ;  but  in  their  contract  with  the 
appellants  they  do  not  bind  themselves  as 
agents.  Where  a  person  is  to  be  charged  as 
agent,  he  must  subscribe  himself  as  such,  oth- 
erwise he  is  personally  responsible.  The  only 
525*]  *exception  to  the  rule  is  in  favor  of 
the  public  agents  of  government. 

Suppose  the  cargoes  shipped  by  Hopkins  had 
been  lost  at  sea,  would  the  appellants  have  a 
right  to  resort  to  the  respondents  for  indem- 
nity, in  case  of  the  death  or  bankruptcy  of 
Cruden  ?  Could  the  assignees  of  Cruden 
compel  the  appellants  to  give  up  the  contract 
made  with  the  respondents,  until  they  were 
first  re-imbursed  for  their  advances  ?  If  not. 
then  the  appellants  have  an  equitable  lien,  as 
well  as  a  legal  claim,  on  the  security  of  the  re- 
spondents. 

But  it  is  said  that  the  appellants  are  already 
paid.  That  is,  they  are  paid  out  of  their  own 
funds  or  credit  with  Phyn,  Inglis  &  Co.,  who 
paid  the  bills  for  their  honor. 

Again,  the  respondents  had  a  complete  rem- 
edy at  law,  where  they  might  have  set  up  in 
their  defense  what  they  now  make  a  ground 
for  relief  in  equity.  A  court  of  equity  has  no 
more  power  than  a  court  of  law  to  correct  any 
errors  of  the  arbitrators.  It  is,  then,  merely  a 
bill  for  the  discovery  of  facts  essential  to  a  le- 
gal defense.  But  a  bill  of  discovery,  after  a 
verdict,  will  not  be  sustained,  when  the  dis- 
covery might  have  been  had  prior  to  the  ver- 
dict. The  respondents  might  have  had  the 
benefit  of  the  discovery  prayed  for  at  the 
hearing  before  the  arbitrators.  Cruden  might 
have  been  examined  as  a  witness. 

But  it  is  said  that  the  suit  is  prosecuted  for 
the  benefit  of  Cruden  ;  and  this  secret  trust  is, 
indeed,  the  only  ground  stated  in  the  bill  for 
granting  the  injunction  ;  yet  as  the  answer  ex- 
pressly denied  such  secret  trust,  there  was  no 
reason  for  continuing  the  injunction. 

The  arbitration  was  voluntary  ;  it  was  not  a 
reference  under  the  statute,  but  by  the  consent 
of  the  parties  ;  and  the  award  must  be  conclu- 
sive. Its  merits  are  not  to  be  inquired  into  by 
the  court,  unless  fraud  or  collusion  is 
526*]  *alleged.  The  appellants  were  not 
bound  to  plead  the  award.  But  it  is  said  that 
Cruden  was  not  bound  by  the  award  ;  yet  if 
the  appellants  were  his  agents,  he  would  be 
bound  ;  and  if  they  were  not  his  agents,  then 
he  is  a  perfect  stranger  to  the  cause. 

VAN  NESS,  J.  Several  questions  on  the  ar- 
gument of  this  cause  were  presented  for  our 
decision  ;  but  as  I  am  of  opinion  that  the  ap- 
pellants have,  by  their  answer,  denied  the 
whole  equity  of  the  bill,  it  is  unnecessary  for 
me  to  notice  many  of  them. 

A  suit  was  commenced  by  the  appellants,  in 
the  Supreme  Court,  upon  the  contract  entered 
into  between  the  present  parties,  on  the  20th 
September,  1803.  Issue  was  joined  in  the 
cause,  and  after  being  noticed  for  trial,  it  was, 
by  mutual  consent,  referred  to  three  persons 
nominated  and  elected  by  the  parties. 

The  referees  proceeded  to  the  hearing  of  the 
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cause  ;  both  parties  appeared  before  them,  and 
after  their  proofs  and  allegations  had  been  ex- 
hibited, and  after  a  full  discussion  of  the 
merits,  two  of  them  made  a  report  in  favor  of 
the  appellants. 

Soon  after  the  decision  of  the  referees,  the 
present  bill  was  filed,  and  the  appellants  were 
enjoined  from  further  proceedings  in  the  suit 
at  law. 

Upon  the  filing  of  the  answer,  an  application 
was  made  to  the  Chancellor  to  dissolve  the  in- 
junction, which  was  denied  :  and  his  decision 
on  that  application  is  the  subject  of  the 
present  appeal.  This  is  a  summary  of  the 
proceedings  before  the  cause  came  into  this 
court. 

The  counsel  for  the  respondents  admit  that 
the  suit  in  the  Supreme  Court  was  not  refer- 
able under  the  statute.  The  submission,  there- 
fore, to  the  referees  was  in  the  nature  of  an 
arbitration,  and  the  report  in  relation  to 
*the  merits  of  the  controversy  is  final  [*527 
and  conclusive  between  the  parties. 

Whether  the  contract  of  the  20th  Septem- 
ber, 1803,  inured  exclusively  to  the  benefit  of 
Cruden,  or  whether,  in  the  event  of  the  non- 
arrival  of  the  cargoes,  the  appellants  acquired 
a  concurrent  right  with  Cruden  to  resort  to 
that  contract,  to  re-imburse  their  advances,  it 
is  not  necessary  here  to  decide  ;  for  in  either 
case1  the  injunction  ought,  in  my  opinion,  to  be 
dissolved. 

If  the  contract  was  exclusively  for  the  bene- 
fit of  Cruden,  although  the  remedy  at  law 
upon  it  must  necessarily  be  pursued  in  the 
name  of  the  appellants,  yet  the  recovery  would 
be  for  the  use  of  Cruden.  In  that  case,  the 
respondents  might  have  availed  themselves,  at 
law,  of  every  defense  which  would  have  been 
admissible,  provided  Cruden  had  himself  been 
a  party  upon  the  record  ;  and  if  the  construc- 
tion of  the  contract  contended  for  by  the  re- 
spondents be  the  true  one,  we  are  to  presume 
that  such  a  defense  was  made  and  relied  upon. 

And  here  I  will  dispose  of  another  point,  as 
connected  with  this  part  of  the  case.  One 
ground  upon  which  the  respondents  seek  re- 
lief against  the  report  of  the  referees  is,  that 
they  have  not  had  an  opportunity  of  using  the 
evidence  of  the  trial  at  law,  which  Cruden's 
answer  to  a  bill  of  discovery  would  have  af- 
forded. Granting,  for  a  moment,  that  such 
answer  would  have  furnished  the  respondents 
with  a  complete  defense,  still,  as  they  omitted 
to  take  the  necessary  steps  to  possess  them- 
selves of  that  answer,  before  the  trial  at  law, 
which  they  might,  and,  if  they  deemed  it  im- 
portant, ought  to  have  pursued,  they  are  now 
too  late.  I  am  satisfied  that  the  appellants, 
notwithstanding  they  have  answered  the  bill, 
are  at  full  liberty  to  avail  themselves  of  this 
objection. 

*If  the  contract  of  the  20th  Septem-  [*528 
ber,  in  the  event  of  the  non-arrival  of  the  car- 
goes, was  an  accumulative  remedy  for  the  ap- 
pellants to  indemnify  them  for  their  advances 
to  Hopkins,  then  Cruden's  answer  could  not, 
either  in  the  trial  at  law,  or  in  the  court  be- 
low, prejudice  the  rights  of  the  appellants. 
Whatever,  therefore,  may  be  the  true  con- 
struction of  the  contract  (upon  which,  for  the 
reason  I  have  mentioned,  I  give  no  opinion, 
though  I  have  formed  one),  the  result  must,  in 
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reference  to  the  question  now  before  this  court, 
be  the  same. 

I  am  of  opinion,  therefore,  that  the  order 
for  the  i/ijunction  ought  to  be  reversed. 

SPENCER,  J.  This  appeal  is  from  an  order 
of  the  Court  of  Chancery,  continuing  an  in- 
junction after  answer,  and  directing  the  pay- 
ment of  costs  by  the  appellants  to  the  respond- 
ents, for  resisting  the  motion  to  dissolve  the 
injunction,  issued  on  filing  the  bill. 

It  has  been  objected  preliminarily,  that  no 
appeal  is  maintainable  upon  an  order  like  the 
present.  The  22d  article  of  the  Constitution, 
and  the  8th  section  of  the  act  regulating  pro- 
ceedings on  appeal  and  error,  have  been  cited. 
The  Constitution  does  not  profess  to  specify 
any  regulations  upon  the  subject  ;  but  directs 
that  a  court  shall  be  instituted  for  the  trial  of 
impeachments  and  the  correction  of  errors, 
under  the  regulations  which  shall  be  estab- 
lished by  the  Legislature.  The  section  of  the 
statute  referred  to,  declares  that  all  persons 
aggrieved  by  any  sentence,  judgment,  decree 
or  order  of  the  Court  of  Chancery,  or  Court 
of  Probate,  may  appeal  from  the  same,  or  any 
part  thereof,  to  this  court.1 

The  decision  of  the  Chancellor,  in  denying 
a  dissolution  of  the  injunction,  directing  it  to 
be  retained,  and  awarding  costs  against  the  ap- 
pellants, brings  this  case  within  the  terms  of 
the  statute^  An  order  of  that  court  has  inter- 
vened, in  relation  to  which  the  appellants  are 
529*]  *aggrieved  by  the  payment  of  costs,  if 
that  order  is  not  justified  on  legal  principles. 

That  orders  may  be  appealed  from,  it  is  now 
too  late  to  controvert ;  the  practice  of  this 
court,  in  hearing  such  appeals  in  a  variety  of 
cases,  has  given  a  construction  to  the  statute 
not  to  be  shaken.  Without  undertaking  to 
draw  the  line  between  such  orders  as  may  or 
may  not  be  appealed  from,  in  my  opinion,  this 
is  an  order  from  which  an  appeal  lies  ;  in  com- 
ing to  a  decision  on  a  motion  before  the  Court 
of  Chancery,  there  must  necessarily  have  been 
an  examination  into  the  merits  of  the  case,  as 
disclosed  by  bill  and  answer,  and  the  appel- 
lants have  sustained  a  gravamen,  in  the  pay- 
ment of  costs. 

The  ground  of  the  opinion  of  the  court  be- 
low, in  ordering  the  injunction  to  be  retained, 
was,  that  George  Cruden  was  a  principal  in 
the  contract  between  M'Vicker  &  Co.  and 
Wolcott  &  Co.,  and  that  M'Vicker  &  Co.  were 
agents  merely,  having  no  interest  themselves 
in  the  contract ;  on  that  principle,  the  injunc- 
tion was  continued,  until  the  coming  in  of 
Cruden's  answer.  It  becomes  necessary  to  as- 
certain the  relation  which  the  appellants  have 
to  Cruden,  and  their  rights  under  the  contract 
with  the  respondents,  taken  in  connection  with 
the  contract  between  Cruden  and  Jesse  Hop- 
kins, and  how  far  forth  the  hearing  before  the 
referees  or  arbitrators  will  conclude  the  re- 
spondents. 

It  is  certain  that  the  letter  from  Cruden  to 
the  appellants  of  the  29th  of  June,  1803,  led  j 
to  the  contract  of  September  the  20th,  in  that  j 
year,  between  these  parties.     In  that  respect  I 
the  appellants  may  be  considered  as  the  agents 
of  Cruden  ;   his  directions  were  pursued  in 
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taking  the  security,  and  in  adjusting  the  terms 
of  the  contract ;  and  in  case  of  the  arrival  of 
the  cargoes,  the  appellants  had  resort,  for  a 
re-imbursement  of  their  advances,  to  Cruden 
alone.  If,  however,  the  cargoes  did  not  arrive 
according  to  the  stipulations  in  the  contract', 
then  the  *appellants  were  possessed  of  [*53O 
a  security  to  them  individually  and  specifical- 
ly, by  which  they  had  a  right  in  their  own 
names  to  reclaim  from  the  respondents  the 
advances  they  had  made  under  the  contract. 

The  caption  of  the  contract  purports  that  it 
was  entered  into  between  the  respondents,  in 
behalf  of  Hopkins,  and  the  appellants,  in  be- 
half of  Cruden.  This  is  merely  introductory, 
and  can  have  no  control  over  the  stipulations 
it  may  contain,  unless  there  be  ambiguity  and 
doubt  as  to  the  effect  of  those  stipulations. 
The  body  of  the  contract  is  explicit ;  and  by 
it  the  respondents  undertook  and  engaged,  on 
receiving  the  acceptance  of  the  appellants  to 
Hopkin's  drafts  for  $1,000,  at  30  days,  on  ac- 
count of  such  cargoes  of  cattle,  shipped  and 
consigned  to  Cruden,  to  re-imburse  the  appel- 
lants, each  and  every  advance  made  on  what- 
ever cargoes  of  cattle  did  not  arrive  safe  to  the 
hands  of  Cruden,  within  30  days  from  the 
advice  of  the  same,  by  either  party. 

If  the  casus  fcederis  happened,  nothing  could 
prevent  the  appellants  from  recurring  to  their 
remedy,  under  the  contract ;  it  is  true,  this 
money,  when  recovered,  might  inure  to  the 
benefit  of  Cruden  ;  and  there  might  be  a  state 
of  things  in  which  it  would  not.  If,  for  in- 
stance, the  appellants  had  not  drawn  on  Phyn, 
Inglis  &  Co.  at  all,  to  re-imburse  themselves, 
or  if,  as  is  alleged  by  the  answer,  their  drafts 
were  protested  ;  in  either  of  these  events,  I 
cannot  conceive  that  any  court  could  devest 
the  appellants  of  a  security  which  they  had 
acquired,  and  of  rights  which  justice  and 
equity  would  warrant  their  holding. 

I  may,  therefore,  conclude,  that  in  some  re- 
spects the  appellants  were  the  agents  of  Cru- 
den, and  in  some  respects  they  had  rights  not 
liable  to  his  control. 

The  appellants,  conceiving  their  right  to  a 
re-imbursement  from  the  respondents  had  at- 
tached, prosecuted  at  *law  ;  and  the  [*531 
cause  was  referred  to  three  persons  mutually 
agreed  upon,  not  as  a  case  within  the  provis- 
ions of  the  statute  authorizing  references. 
Two  of  the  referees  reported  in  favor  of  the 
appellants  ;  and  to  avoid  that  report,  this  suit 
was  instituted.  The  principal  grounds  of  the 
bill  are,  that  by  the  actual  agreement  between 
Cruden  and  Hopkins,  cargoes  which,  by  any 
accident,  should  fall  on  the  leeward  of  Barba- 
does,  should  be  received  at  any  island  where 
Cruden  had  an  agent  residing.  That  Cruden 
would  cause  about  $1,000  to  be  advanced  on 
each  cargo,  in  America,  through  the  appel 
lants  ;  and  for  that  purpose  he  wrote  the  let- 
ter of  the  29th  June,  1803.  That  the  respond- 
ents became  Hopkin's  sureties  in  lieu  of  the 
policies,  and  the  agreement  of  the  20th  Sep- 
tember was  then  made.  That  in  August, 
1803,  Hopkins  began  to  ship  cargoes  on  the 
contract,  and  in  that  and  the  two  succeeding 
months,  four  vessels  sailed  with  cargoes,  fell 
to  leeward,  but  arrived  at  other  British  islands, 
where  Cruden  had  agents  resident.  That 
Hopkins  made  four  drafts  on  the  appellants, 
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which  were  accepted  and  paid.  That  it  is 
usual  for  such  vessels  to  fall  to  leeward,  and 
that  the  cargoes  were  of  the  description  and 
quality  which  Cruden  was  obliged  by  his  con- 
tract to  receive.  That  Cruden  received  one  of 
the  cargoes  at  Antigua,  and  thus  gave  a  con- 
struction to  the  contract  ;  but  improperly  re,- 
fused  the  other  cargoes.  That  Cruden,  with 
a  full  knowledge  of  the  facts  as  to  the  ad- 
vances, shipments,  arrival  and  refusal,  and  of 
the  suretiship  of  the  respondents,  made  vol- 
untary remittances  to  Hopkins.  That  the  ap- 
pellants and  Cruden,  during  the  time  that 
their  remittances  were  making,  and  until  long 
after  Hopkins'  insolvency,  never  gave  the  re- 
spondents notice  that  they  were  held  responsi- 
ble ;  and  that  if  timely  notice  had  been  given, 
they  might  have  secured  themselves.  That 
the  appellants  have,  in  some  way,  been  repaid 
the  advances,  and  the  nature  of  their  credit 
532*]  on  Phyn,  Inglis  &  *Co.,  is  stated. 
That  the  advances  made  by  the  appellants 
were  not  on  the  credit  of  the  respondents,  nor 
charged  against  them  ;  nor  have  they  relieved 
Cruden.  "That  Cruden  and  Phyn,  Inglis  & 
Co. ,  were  solvent ;  and  that  Hopkins  was,  in 
1804,  and  yet  is,  insolvent,  and  that  the  re- 
spondents have  no  competent  security.  That 
the  appellants  had  sued  at  law,  a  reference 
had  taken  place,  and  the  referees  had  reported, 
and  that  they  prosecute  for  the  benefit  of 
Cruden.  That  on  the  hearing  the  respondents 
could  not,  for  want  of  proof,  and  of  a  dis- 
covery from  the  appellants,  show  at  what  time 
Cruden  had  notice  of  the  advances  made  by 
the  appellants,  or  of  the  non-arrival  of  the 
four  cargoes  ;  and  were  unable  to  prove  that 
such  notice  existed,  previous  to  the  3d  June, 
1804,  though  they  believe  the  appellants  had 
the  means  of  showing  this ;  and  that  the 
referees,  in  making  up  their  report,  have  ex- 
cluded from  their  consideration  the  point  aris- 
ing from  the  remittances  made  by  Cruden  to 
Hopkins,  as  not  being  within  the  cognizance 
of  a  court  of  common  law,  but  exclusively  of 
equitable  jurisdiction. 

I  have  been  thus  minute  in  detailing  the 
bill,  that  no  part  may  escape  the  consideration 
due  to  it.  It  is  not  material  to  go  minutely 
into  the  answer  ;  the  appellants  deny  the  ex- 
istence of  the  most  material  facts  set  up,  or 
declare  their  ignorance  of  them.  They  par- 
ticularly deny  that  they  have  been  re-im- 
bursed  from  Cruden,  or  by  their  drafts  on 
Phyn.  Inglis..  &  Co.,  for  the  advances  they 
ow  claim,  though  they  admit  that  they  did 
draw  on  Phyn.  Inglis  &  Co.  for  them  ;  but 
which  drafts,  owing  to  their  having  exceeded 
the  monthly  sum  they  were  authorized  to 
draw  for,  have  been  protested  for  non-accept- 
ance and  nonpayment,  and  have  been  eventu- 
ally paid  for  the  honor  of  the  drawers.  They 
deny  that  the  suit  at  law  was  prosecuted  for 
the  benefit  of  Crudon,  but  allege  it  was  for 
their  own  benefit,  and  that  they  look  alone 
533*]  *to  the  respondents  to  be  fe-imbursed  ; 
and  they  insist  that  the  referees  did  not  exclude 
any  point  of  defense  from  their  consideration, 
as  being  of  equitable  jurisdiction. 

Whether  the  trial  before  the  referees  be 
considered  as  a  trial,  on  strictly  legal  prin- 
ciples, or  as  before  arbitrators  of  the  parties' 
own  choosing,  it  may  not  be  very  essential  to 
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examine.  In  either  view,  it  draws  after  it 
consequences,  which,  in  my  opinion,  are  de- 
cisive in  the  present  case ;  for  it  is  an  undeni- 
able proposition,  that  a  defense  which  might 
be  made  at  law,  and  which  a  party  will  either 
omit  or  decline  to  make,  cannot  be  the  basis 
of  a  suit  in  equity,  unless  it  be  in  cases  of 
fraud,  accident  or  trust,  peculiarly  within  the 
province  of  a  court  of  equity,  or  where  the 
jurisdiction  of  the  legal  tribunal  cannot  admit 
the  defense. 

In  the  present  case,  it  was  a  matter  of  in- 
quiry, before  the  referees,  whether  the  car- 
goes had  arrived  pursuant  to  the  contract  ; 
and  whether  Cruden  was,  under  the  contract 
between  him  and  Hopkins,  bound  to  receive 
the  cargoes  at  any  other  island  than  Barbadoes, 
or  whatever  island  might  become  British  head- 
quarters. The  referees,  in  reporting  in  favor 
of  the  respondents,  must  have  decided,  either 
that  the  cargoes  did  not  arive  at  all,  or  did  not 
arrive  at  the  island  contemplated  and  agreed 
upon  between  the  parties  to  the  contract. 
Their  decision  is  final  upon  this  point,  and  no 
court  of  law  or  equity  should  disturb  it. 

There  is  nothing  of  a  peculiarly  equitable 
jurisdiction  in  ascertaining  whether  the  ap- 
pellants were  agents  to  Cruden,  and  having 
no  rights  of  their  own  distinct  from  his.  This 
was  a  proper  subject  for  discussion,  even  in  a 
court  of  law  ;  and  at  law,  the  beneficial  inter- 
est of  a  third  person  will  be  regarded  and 
upheld,  against  even  the  acts  of  the  trustee. 
A  variety  of  cases  might  be  mentioned  where 
*this  has  been  done  ^t  law  ;  hence  it  [*534r 
was  a  matter  which  was,  or  might  have  been, 
brought  before  the  referees  if  the  respondents 
were  agents  without  any  interest  or  right  in 
the  contract,  that  Cruden  made  remittances  to 
Hopkins,  to  the  fraud  and  injury  of  the  re- 
spondents. It  is  equally  a  decisive  answer  to 
this  ground  of  equity,  that  there  is  no  pre- 
tense that  the  respondents  offered  evidence  to 
the  referees  which  could  have  influenced  their 
decision  ;  for,  by  their  bill,  they  state  their 
inability  to  do  so,  for  the  want  of  proof,  and 
of  discovery  from  the  appellants,  as  to  the 
time  that  Cruden  had  notice  of  the  advances 
made,  and  the  non-arrival  of  the  four  cargoes. 
A  court  of  equity,  it  is  true,  is  ancillary  to  a 
court  of  law,  and  would  have  offered  the  re- 
spondents its  aid  in  gaining  a  discovery  before 
trial,  but  not  after  ;  and  it  appears  to  me  to 
be  novel  and  unprecedented  to  ask  a  review 
of  a  cause,  at  law  or  in  equity,  because  a 
party  has  gone  to  trial  without  sufficient  proof, 
which,  if  diligent,  he  might  have  obtained. 
There  is  another  answer  to  this  ground  of 
equity;  it  is  denied  that  the  referees  did  ex- 
clude this  subject  from  their  consideration, 
on  the  ground  of  its  being  exclusively  of  equit- 
able jurisdiction. 

In  short,  the  only  colorable  ground  of  equity 
in  the  bill  is,  that  the  suit  at  law  is  prosecuted 
for  Cruden's  benefit ;  and  this  is  pointedly 
denied  by  the  answer.  It  js  scarcely  neces- 
sary to  remark,  that  the  answer  is  to  be  taken 
as  true,  in  those  parts  which  are  answers  to 
interrogatories,  until  disproved. 

The  injunction,  then,  in  my  opinion,  ought 
not  to  have  been  continued,  under  any  notion 
that  there  was  an  equity  stated  in  the  bail 
which  was  not  denied  ;  nor  upon  the  idea  that 
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the  appellants  were  agents,  and  not  invested 
with  any  right  peculiar  to  themselves.  The 
contract  was  theirs  ;  it  was  an  additional  se- 
curity in  case  of  the  non-arrival  of  the  cargoes  ; 
535*]  and  though  Cruden  was  *liable  to  the 
appellants,  the  respondents  were  also  liable, 
when  the  contingency  to  make  them  so  hap- 
pened. 

There  are  cases  in  which  a  court  of  chan- 
cery will  not  dissolve  an  injunction,  until  all 
the  defendants  have  answered  ;  but  those  are 
cases,  where  the  defendants  have  an  identity 
of  interests,  and  where  the  act  of  one  will 
affect  the  other.  In  the  present  case,  I  have 
already  stated  that  there  is  not  an  identity  of 
interests  between  the  appellants  and  Cruden  ; 
the  answer  of  the  latter  could  never  be  read 
as  evidence  against  the  appellants.  It  was, 
therefore,  improper  to  restrain  the  appellants 
by  an  injunction,  from  availing  themselves  of 
a  legal  remedy  they  acquired  in  a  due  course 
of  law,  until  Cruden's  answer  came  in.  I  am, 
therefore,  of  opinion  that  the  order  appealed 
from  ought  to  be  reversed. 

KENT,  Ch.  J.,  declared  himself  to  be  of  the 
same  opinion. 

The  majority  of  the  court  being  of  the  same 
opinion,  it  was  thereupon  ordered,  adjudged 
and  decreed  that  the  order  of  the  Court  of 
Chancery  complained  of  be  reversed  ;  and  that 
the  complainants'  bill  in  the  said  cause  be  dis- 
missed with  costs ;  and  that  the  record  and 
proceedings  be  remitted  to  the  Court  of  Chan- 
cery, to  be  executed  according  to  law. 

Judgment  reversed. 

Cited  in-9  Johns.,  447 ;  8  Cow.,  S54 ;  2  Wend.,  233 ; 
16  Wend.,  373 :  1  Johns.  Ch.,  446 ;  Hopk.,  373 ;  47  N. 
Y.,  472 ;  8  Barb.,  84 ;  2  Co.  R.,  124. 


536*]     *COMFORT      SANDS,    HENRY 
SANDS,  LEWIS  SANDS,  NATHANIEL 
PRIME,  ET  AL.,  Appellants, 
v. 

GEORGE  CODWISE,  JUN.,  PETER  LUD- 
LOW,  JAMES  CODWISE,  ROBERT 
MORRIS,  JAMES  LUDLUM,  JONA- 
THAN OGDEN,  ISAAC  COCK,  ALLEN 
CLAPP,  JACOB  VALENTINE,  AND 
MICHAEL  MERRIT,  Respondents. 

Conveyance  to  Defeat  Creditors —  Void — Absolute 
Fraud — Deeds  Void  ab  initio — Security  for 
Advances — Bankruptcy — Bankrupt's  Grantee 
— Accountable  for  What — Bill  to  Set  Aside 
Deed — Appeal—Decree. 

What  acts  and  circumstances  of  fraud  will  avoid 
conveyances,  as  against  creditors. 

Conveyances 'made  to  defeat  creditors  are  void 
by  common  law  as  well  as  by  the  statute  of  frauds. 

Where  deeds  are  void,  on  the  grovind  of  absolute 
fraud,  they  are  to  be  considered  as  void  ah  initio, 
and  are  not  allowed  to  stand  as  security  to  the 
grantee,  for  advances  he  may  have  made,  or  re- 
sponsibilities he  may  have  entered  into,  on  ac- 
count of  them. 

Where  the  grantor  of  a  deed,  made  to  defeat 
creditors,  afterwards  becomes  a  bankrupt,  the 
grantee  is  accountable  for  the  rents  and  profits, 
subsequent  to  the  act  of  bankruptcy,  or  from  the 
time  when  the  right  of  the  creditors  to  call  him  to 
account  accrued,  and  not  before. 

Where  a  bill  in  chancery  was  filed  by  creditors,  to 
set  aside  the  deeds  of  a  bankrupt,  on  the  ground  of 
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fraud,  it  was  held  that  the  property  was  not  to  be 
disposed  of  by  the  assignees  of  the  bankrupt,  ac- 
cording to  the  bankrupt  law  of  the  United  States. 

On  an  appeal,  this  court  will  decide  on  those 
parts  only  of  the  decree  of  the  court  belowr  which 
are  complained  of  in  the  petition  of  appeal. 

Citations— Rob.  Fraud.  Conv.,  452;  Stat.  Laws  N. 
Y.,  1,  75 :  Stat.,  2  R.  8.,  137;  Rob.  Fraud.  Conv.,  5»1, 
590,  597  ;  Hob.,  72 ;  Dyer,  194.  294,  296,  pi.  8  ;  3  Co.,  78 
b  :  Free.  Ch.,  80;  1  Ch.  Cas.  Ridg.  Rep.,  180,  182, 183; 
Ridg.  Rep.,  187 ;  2  Eq.  Cas.  Abr.,  103 ;  2  Johns.,  487. 

THE  respondents  filed  their  bill  in  the  Court 
of  Chancery,  as  creditors  of  the  appel- 
lant Comfort  Sands,  for  themselves,  and  all 
the  other  creditors  of  Comfort  Sands,  who- 
should  be  adjudged  entitled  so  to  do,  and  who- 
should  come  in  and  contribute  to  the  expenses 
of  the  suit,  or  any  other  proceedings  which 
might  be  directed,  or  take  place,  in  conse- 
quence of  such  suit,  against  the  appellants, 
and  others,  made  defendants. 

The  appellant  Comfort  Sands,  for  many 
years,  prior  to  the  year  1797,  was  extensively 
concerned  in  business,  as  a  merchant,  and  wa<* 
reputed  to  be  a  person  of  large  estate.  About 
the  year  1797  he  became  indebted  to  the  re- 
spondents, in  the  sums  of  money  mentioned 
in  their  bill,  and  which  remain  unpaid.  In 
the  year  1797,  and  after,  being  indebted  to 
the  respondents,  he  became  embarrassed  in 
his  affairs,  stopped  payment,  and  pretended  to 
be  unable  to  pay  his  debts,  but  did  not  exhibit 
to  his  creditors  a  statement  of  his  affairs. 

At  the  time  he  stopped  payment  he  was 
possessed  of  a  large  personal  estate,  and  a 
large  and  valuable  real  *estate ;  part  [*537 
of  which  was  situated  in  the  city  of  New 
York  ;  part  in  Brooklyn,  in  King's  County  ; 
part  at  Schaticoke,  in  Rensselaer  County  ; 
part  in  Minisink,  in  Orange  County  ;  some  in 
the  city  of  Washington,  in  the  territory  of  the 
United  States,  besides  lands  in  the  State  of 
Georgia,  and  elsewhere.  • 

When  he  stopped  payment  H.  and  S.  John- 
son were  indorsers  on  Ms  notes,  for  his  ac- 
commodation ;  and  on  a  settlement  of  ac- 
counts, in  February,  1798,  there  was  a  balance 
due  from  him  to  the  said  H.  and  S.  Johnson, 
of  $12,634.11,  of  which  he  paid  them  soon 
after,  $800  ;  and  they  still  remained  indorsers 
on  a  note,  remaining  in  the  bank  of  New 
York,  for  $2,500,  which,  added  to  the  balance 
of  account,  made  the  sum  of  $14,334.11 ;  for 
which  sum  he  voluntarily  gave  to  them  a  bond 
and  warrant  of  attorney,  on  which  judgment 
was  entered  up  against  him  in  July,  1798,  and 
was  the  first  judgment  against  him.  A.Jieri 
facias  was  soon  after  issued  on  the  said  judg- 
ment, which  was  levied  on  the  household 
furniture,  and  other  personal  property  of 
Comfort  Sands,  and  on  his  dwelling-house  in 
Pine  Street,  and  another  dwelling-house  in 
Cedar  Street.  In  November,  1798,~the  sheriff 
sold  the  personal  property  taken  on  the  exe- 
cution, at  public  auction,  to  the  appellant 
Nathaniel  Prime,  the  son-in-law  of  the  said 
Comfort  Sands,  as  the  highest  bidder,  for  $1,- 
371.37,  being  less  than  its  real  value.  Prime, 
with  the  consent  of  the  plaintiffs  named  in 
the  execution,  gave  his  note  for  the  amount ; 
but  whether  he  afterwards  paid  it  did  not  ap- 
pear. He  left  the  property  in  the  possession 
of  Comfort  Sands,  who  had  the  use  of  it  until 
!  his  bankruptcy. 


COUHT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1806 


The  houses  in  Pine  and  Cedar  streets  were 
also  exposed  to  sale  by  the  sheriff,  and  were 
struck  off  to  John  Swartwout,  as  the  highest 
bidder,  for  $11,000  ;  and  H.  and  8.  Johnson 
•5JJ8*)  agreed  to  receive  in  payment  *f  rom  the 
purchaser  their  own  notes,  originally  given  to 
Melancthon  Smith,  and  which  had  come  into 
the  hands  of  Comfort  Sands,  amounting  to 
419,116.25,  and  a  note,  indorsed  by  them  and 
Francis  Wainwright,  for  $2,500.  These  notes 
were  obtained  by  Comfort  Sands,  and  delivered 
to  Swartwout,  who  delivered  them  to  H.  and 
S.  Johnson,  who  thereupon  directed  the  sheriff 
to  make  a  conveyance  of  the  property  to 
Swartwout,  who  was  bail  for  Comfort  Sands, 
and  his  surety  on  bonds  at  the  custom-house. 
In  January,  1801,  Comfort  Sands  having  ex- 
onerated Swartwout  from  his  responsibilities 
for  him,  the  latter  agreed  to  convey  the  houses 
in  Pine  and  Cedar  streets  to  any  person  the 
former  might  appoint.  In  April,  1801,  he 
conveyed  The  same  house  to  Lewis  Sands, 
a  son  of  Comfort  Sands  (who,  in  his  answer, 
stated  he  received  his  note  for  $11,000),  subject 
to  a  mortgage  to  Samuel  Jones,  and  John 
Haring,  for  $2,312.  In  July,  1801,  Comfort 
Sands  moved  into  the  house  in  Pine  Street,  and 
occupied  it  for  some  time  afterwards.  The 
houses  and  lots  in  Pine  and  Cedar  streets  are 
stated  to  have  cost  in  1794  and  1795,  $13.750. 

In  July,  1798,  Comfort  Sands  mortgaged  his 
estate  in  Brooklyn  to  the  Bank  of  New  York, 
to  secure  the  payment  of  $50,000,  with  in- 
terest ;  and  the  value  of  the  property  was  al- 
leged in  the  bill  to  be  $100,000.  Afterwards, 
in  July,  1798,  he  conveyed  the  same  property 
to  his  son,  Henry  Sands,  for  the  consideration 
of  $60,000,  of  which  he  was  to  pay  $56,000  to 
the  Bank  of  New  York,  which  included  what 
was  due,  and  one  year's  interest  in  advance  : 
and  the  remaining  $4,000  was  to  be  paid  to 
Comfort  Sands.  Notwithstanding  the  sale, 
Comfort  Sands  continued  to  exercise  acts  of 
ownership  over  the  property  ,  speaking  of  it 
as  his  own,  making  verbal  leases  of  some 
parts,  and  written  leases  of  other  parts,  pay- 
539*]  ing  the  taxes  and  offering  parts  of  *it 
for  sale,  and  actually  selling  portions  of  the 
property  to  several  persons. 

In  July,  1798,  Comfort  Sands  conveyed  all 
his  lands  in  Schaticoke  to  his  son,  Henry 
Sands,  for  the  consideration  of  $8,020  ;  and  in 
September,  1800,  he  conveyed  to  the  same  son 
all  his  real  estate  in  .Mini-ink,  for  the  con- 
sideration of  $8,125,  of  which,  $7,125  was  to 
be  paid  to  one  Clayton,  on  account  of  a  debt 
•due  to  him  from  Comfort  Sands,  and  $1,000 
to  the  appellant  himself,  as  he  stated  in  his 
answer. 

In  November,  1800,  Comfort  Sands  con- 
veyed to  his  son,  Lewis  Sands,  all  his  real 
estate  in  the  city  of  Washington,  for  the  con- 
sideration of  $9,000.  At  the  time  of  his  stop- 
ping payment,  Comfort  Sands  also  had  a  claim 
against  the  United  States,  for  a  large  sum  of 
money,  the  amount  of  which  had  been  pre- 
viously settled  bv  arbitrators ;  and  which  he 
assigned  to  Nathaniel  Prime,  for  the  sum  of 
$5,  m  trust,  to  pay  certain  creditors. 

Comfort  Sands  was  possessed  of  real  estate 
in  James  Street,  in  the  city  of  New  York, 
which  was  mortgaged  to  the  Bank  of  New 
York  ;  and  on  the  5th  September,  1800,  hav- 
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ing  paid  the  sum  for  which  it  was  pledged, 
the  bank,  by  his  direction,  conveyed  the  estate 
to  Robert  Sands,  his  brother,  who,  as  was  al- 
leged in  the  bill,  did  not  pay  Comfort  Sands 
anything  for  the  property;  but  held  it  in  tru-t 
for  Comfort  Sands,  who  continued  to  receive 
the  rents  and  profits. 

In  the  year  1796  C.  Sands  was  owner  of 
three  lots  of  ground  in  Greenwich  Street ;  one 
of  which,  he  conveyed  to  each  of  his  three 
daughters,  Cornelia,  Frances  and  Sarah  Maria, 
for  the  consideration  of  five  shillings,  for  their 
advancement,  and  better  provision  in  life. 
Sarah  Maria  died  in  1802,  and  her  father  re- 
ceived the  rents  and  profits  of  the  lot. 

*Joseph  Sands,  the  eldest  son  of  [*54O 
Comfort  Sands,  went  to  Europe  in  1790,  where 
he  transacted  business  for  his  father,  as  his 
agent  ;  and  settled  a  claim  on  the  government 
of  France,  for  150,840  livres,  which  was  regis- 
tered in  the  name  of  Joseph  Sands,  out  of 
which  he  was  directed  to  pay  certain  debts  of 
Comfort  Sands ;  but  whether  he  paid  such 
debts,  or  what  became  of  the  fund,  did  not 
appear. 

Comfort  Sands,  refusing  to  pay  his  creditors 
or  to  give  them  a  satisfactory  account  of  his 
affairs,  was  sued  ;  and  in  August.  1798,  was 
taken  in  execution,  and  imprisoned  in  King's 
County,  where  he  continued  until  July,  1801. 
A  capias  ad  respondendum  having  been  issued 
against  him,  in  January,  1801,  on  which  he 
was  arrested,  and  having  continued  in  custody, 
under  the  arrest,  for  more  than  two  months, 
without  giving  bail,  commission  of  bankruptcy 
was  issued  against  him,  on  the  22d  June,  1801, 
on  which  he  was  declared  a  bankrupt. 

Isaac  Kibbe  having  been  chosen  an  assignee, 
all  the  real  and  personal  estate  of  the  bankrupt 
was  assigned  to  him,  on  the  18th  July,  1801  ; 
and  the  respondents  proved  their  debts  under 
the  commission.  In  a  letter  written  bv  Com- 
fort Sands  to  a  merchantile  house  m  En- 
gland, who  were  his  creditors,  two  days  after 
the  commission  of  bankruptcy  issued,  he  says: 
"  That  the  proceedings  of  some  of  his  ill- 
natured  creditors  had  brought  him  to  a  deter- 
mination of  being  made  a  bankrupt ;  and  that 
he  had  then  arranged  with  all  his  friendly 
creditors,  and  had  only  his  hostile  ones  to  con- 
tend with,  who  would  suffer  for  their  conduct, 
and  not  get  5  per  cent,  for  their  demands  ;  " 
and  he  admitted  that  he  intended  to  become  a 
bankrupt  in  the  beginning  of  June,  1801. 

On  his  examination  before  the  commission- 
ers, he  did  not  admit  that  he  was  possessed  of 
any  real  or  personal  estate,  at  the  time  of  his 
becoming  a  bankrupt,  except  his  claim  on  the 
French  government,  liquidated  in  the  name  of 
*Joseph  Sands,  his  son  and  agent,  of  [*54 1 
which  he  had  made  some  previous  appropria- 
tions ;  and  some  outstanding  debts  and  claims 
of  little  value. 

The  bill  of  the  respondents  charged  that  the 
conveyances  to  the  sons  and  brother  of  Com- 
fort Sands,  above  mentioned,  were  made  with 
intent  to  defraud  his  creditors  ;  that  Lewis 
Sands  and  Henry  Sands  were  young  men, 
possessed  of  little  or  no  property,  and  de- 
pendent on  their  father ;  that  the  sums  men- 
tioned in  the  deeds  were  nominal  and  in- 
adequate, and  were  never  paid  by  them,  or  if 
they  gave  notes  or  securities,  they  were  mere- 
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ly  colorable,  and  afterwards  given  up,  or 
changed,  so  as  to  suit  the  fraudulent  intent  of 
Comfort  Sands,  and  the  property  held  as  in 
trust,  for  him,  or  his  particular  friends  ;  that 
after  the  conveyances  were  made,  he  exercised 
various  acts  of  ownership  over  the  estate ;  and 
that  he  declared,  on  his  examination  before 
the  commissioners  of  bankruptcy,  that  he  con- 
sidered the  estates  in  the  hands  of  his  sons  as 
funds  for  the  payment  of  such  debts  as  he 
chose  to  pay  ;  and  that  he  had  made  arrange- 
ments to  have  them  applied  accordingly  ;  that 
these  arrangements  were  made,  wholly,  or  in 
part,  by  obtaining  from  his  sons  and  friends 
promissory  notes  payable  to  himself,  at  distant 
periods  ;  and  which  he  indorsed  and  delivered 
to  certain  creditors,  to  be  held  by  them,  and  to 
be  paid  out  of  the  sales  of  the  property,  so  con- 
veyed and  assigned  ;  that  some  of  these  notes, 
to 'the  amount  of  $5,000  or  $6,000,  were  placed 
in  the  hands  of  John  Blagge,  upon  a  pretended 
trust,  for  certain  creditors  of  Comfort  Sands, 
with  whom  Blagge  was  wholly  unacquainted, 
and  from  whom  he  had  no  authority  to  ac- 
cept the  note  ;  that  Isaac  Kibbe,  the  assignee, 
was  chosen  by  a  majority  of  the  creditors  of 
Sands,  and  against  the  wishes  of  the  respond- 
ents ;  and  in  August,  1801,  the  respondents 
applied  to  Kibbe  for  permission  to  use  his 
542*]  *name,  in  such  proceedings  at  law,  or 
in  equity,  as  should  be  necessary  for  the  credit- 
ors of  Sands  to  obtain  justice,  and  to  have  the 
property  which  had  been  fraudulently  con- 
veyed, or  concealed,  applied  to  the  payment  of 
his  debts  :  and  they  offered,  in  case  Kibbe 
would  consent,  to  indemnify  him  against  all 
costs  and  expenses  ;  but  he  declined  doing 
anything  therein,  and  took  no  steps  to  get  pos- 
session of  the  property  so  conveyed.  The  bill 
sought  a  discovery  from  Comfort  Sands  of  his 
affairs  ;  and  prayed  that  the  property  con- 
veyed, assigned,  or  delivered  to  others,  might 
be  applied  to  the  payment  of  the  debts  due  to 
the  respondents,  and  such  other  creditors  as 
should  come  in  and  contribute,  and  be  decreed 
entitled  to  participate  with  the  complainants, 
and  particular  relief  as  to  the  other  defendants, 
&c.  An  injunction  was  issued  to  prevent  the 
appellants  and  Robert  Sands  from  conveying 
or  disposing  of  the  property,  moneys,  or  se- 
curities which  had  belonged  to  Comfort  Sands, 
and  in  their  hands,  or  under  their  control, 
under  the  further  order  of  the  court. 

Comfort  Sands,  in  his  answer,  in  the  court 
below,  denied  them  the  conveyances  above 
mentioned,  were  made  to  defraud  his  creditors, 
or  that  any  trust  was  expressed  or  understood 
for  him,  or  that  he  had  any  design  to  secure 
the  property  to  himself  or  his  family;  he  al- 
leged that  he  acted  as  an  agent  for  his  son 
Henry  in  relation  to  the  Brooklyn  estate;  that 
his  object  in  the  sale  of  his  property  was  to 
apply  it  to  the  payment  of  his  debts  ;  and  that 
he  expected  his  son  Henry  would  have  been 
able  to  dispose  of  the  property  (with  some 
benefit  to  himself)  for  the  notes  of  Comfort 
Sands  ;  that  the  security  he  took  from  his  sons 
was  personal,  but  bona'fide  ;  that  he  believed 
his  sons  would  have  been  fully  able  to  pay  the 
notes,  out  of  the  property  sola  by  them,  as  the 
notes  were  payable  at  different  periods,  so  as  to 
afford  time  for  sales,  without  any  sacrifice  ;  but 
543*]  that  the  sales  had  been  prevented  *by 
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the  injunction  obtained  by  the  respondents  ; 
that  some  of  the  notes  had:  been  paid,  but  the 
greatest  part  still  remained  unpaid  ;  and  that 
a  further  reason  for  his  making  the  convey- 
ances absolute,  without  any  other  security 
for  the  purchase  money,  was  to  avoid  having 
the  property  sacrificed  at  auction,  under  a 
sheriff's  sale,  for  the  benefit  of  particular  cred- 
itors ;  that  at  the  time  he  paid  the  notes  to  his 
creditors  he  had  no  intention  of  becoming  a 
bankrupt.  He  also  denied  all  collusion  with 
his  assignee  to  prevent  any  suits  being  brought 
against  him,  or  any  knowledge  of  what  passed 
between  the  respondents  and  Kibbe  ;  he  al- 
leged that  the  property  in  James  Street  was 
conveyed  to  his  brother  Robert,  in  trust,  to 
pay  two  notes,  one  to  John  Jackson,  and  the 
other  to  David  Smith  &  Co.,  and  that  the 
property  was  conveyed  to  John  Jackson  ab- 
solutely, without  any  trust  whatever,  and  the 
notes  taken  up  ;  thai  he  gave  a  full  account  of 
the  disposition  he  had  made  of  his  property, 
before  the  commissioners  ;  he  denied  that  the 
commission  of  bankruptcy  was  taken  out  col- 
lusively,  and  insisted  on  the  benefit  of  his  dis- 
charge under  the  bankrupt  law. 

Most  of  the  other  defendants  answered,  or 
disclaimed  ;  and  the  bill  was  taken  pro  confesso 
against  the  rest. 

Much  testimony  was  taken  in  the  cause,  and 
many  exhibits  were  read  at  the  hearing ;  but 
it  is  unnecessary  to  swell  the  case  by  a  detail 
of  them,  as  the  material  facts,  not  above  stated, 
are  mentioned  in  the  opinions  of  the  court. 

The  cause  was  brought  to  a  hearing,  before 
the  Chancellor,  in  March,  1805,  and  on  the 
17th  February,  1806,  he  pronounced  the  fol- 
lowing decree  : 

"  That  the  dwelling-house  situate  adjoining 
Pine  Street,  in  the  city  of  New  York,  with  the 
ground  thereunto  belonging,  or  therewith 

j  used,  mentioned  in  the  pleadings  of  this  cause, 
and  also  the  dwelling-house  in  the  *rear  [*544 

!  of  the  before  mentioned  dwelling-house,  and 
situate  adjoining  Cedar  Street,  in  the  said  city, 
with  the  ground  thereunto  belonging,  or 
therewith  used,  also  mentioned  in  the  plead- 
ings of  this  cause,  be  respectively  sold,  by  one 
of  the  masters  of  this  court,  at  public  auction, 
in  the  city  of  New  York,  after  giving  at  least 
six  weeks'  notice  of  the  time  and  place  of  such 
sale,  in  two  or  more  of  the  public  newspapers, 
printed  in  the  city  of  New  York  ;  and  that  out 
of  the  proceeds  of  the  said  sales  the  said 
master  pay  Samuel  Jones  and  John  Haring, 
two  of  the  defendants  in  this  cause,  the  amount 
due  to  them  on  the  mortgage,  executed  to  them 
by  the  defendant,  Joseph  Sands,  which  mort- 
gage is  mentioned  in  the  pleadings  in  this 
cause,  together  with  their  costs,  to  be  taxed  ; 
the  amount  so  due,  on  the  said  mortgage,  to 
be  ascertained  by  the  said  master,  who  shall 
sell  the  said  premises,  which,  together  with 
the  amount  of  such  taxed  costs,  the  said  mas- 
ter is  to  report  to  the  court,  with  all  conven- 
ient speed  :  And  that  the  said  master  bring  into 
court  the  surplus  money,  arising  from  such 
sales,  to  be  distributed  among  the  creditors  of 
the  said  Comfort  Sands,  as  shall  be  hereafter 

|  directed.    And  further,  that    the  defendant 

i  Louis  Sands  join  with  the  said  master,  in  the 
conveyances  to  be  made  of  the  said  premises 

i  to  the  purchasers  thereof,  in  fee-simple  ;  and 
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that  the  defendants  Comfort  Sands  and  Lewis 
Sands,  or  one  of  them,  deliver  to  the  said 
master  the  deed  from  the  former  sheriff  of  the 
city  of  New  York  to  John  Swartwout,  and  the 
deed  from  the  said  John  Swartwout  to  the  said 
Lewis  Sands,  for  the  said  houses  and  grounds 
so  ordered  to  be  sold,  which  are  mentioned  in 
the  pleadings,  or  proofs  in  this  cause  ;  and  that 
they,  the  said  Comfort  Sands  and  Lewis  Sands, 
at  the  same  time,  and  under  oath,  to  be  ad- 
ministered by  the  said  master,  if  he  thinks 
proper  to  administer  the  same,  deliver  unto  the 
said  master  all  the  deeds,  conveyances  or  as- 
surances, in  their  or  either  of  their  hands  or 
545*]  *power,  relating  to  the  said  premises, 
or  any  part  thereof,  and  that  the  said  master 
deposit  the  said  deeds,  conveyances  and  assur- 
ances in  the  office  of  the  assistant  register  of 
this  court,  in  the  city  of  New  York,  to  wait 
the  further  order  of  this  court  touching  the 
same.  And  that  the  said  Samuel  Jones  and 
John  Haring,  upon  receiving  the  amount  due 
to  them  on  the  said  mortgage,  with  their  costs 
to  be  taxed  as  aforesaid,  shall  either  assign  the 
said  mortgage  to  attend  the  inheritance,  or 
cause  the  registry  thereof  to  be  cancelled,  as 
the  purchasers  of  the  said  premises  shall  elect : 
And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  defendant  Lewis  Sands,  account 
before  the  said  master,  who  shall  sell  the  be- 
fore mentioned  premises,  for  the  rents  and 
profits  of  the  before  mentioned  houses  and 
grounds,  from  the  twenty-seventh  day  of 
April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  one  (being  the  day  when, 
according  to  his  answer,  and  the  proofs  in  the 
cause,  he  received  a  conveyance  thereof  from 
John  Swartwout),  to  the  time  the  master  shall 
sell  the  same,  as  hereinbefore  directed  ;  and 
that,  in  stating  such  account,  the  master  make 
an  allowance  for  all  necessary  repairs  and  im- 
provements, permanently  useful  ;  and  that  in 
such  account,  the  said  Lewis  Sands  be  charged 
by  the  master  with  the  clear  annual  value  of 
the  said  premises  ;  and  if ,  on  inquiry,  it  shall 
appear  to  the  said  master,  that  the  said  Lewis 
Sands  shall  not,  in  fact,  have  received  the 
rents  and  profits  of  the  said  premises  from  the 
said  Comfort  Sands,  for  the  whole  or  some  part 
of  the  period,  last  aforesaid,  the  said  Comfort 
Sands  shall  account  for  the  said  rents  and 
profits,  for  such  period  as  he  had  not  paid  the 
same  to  the  said  Lewis  Sands,  according  to  the 
aforesaid  directions  ;  and  that  the  said  master 
have  power  to  examine  the  said  Lewis  Sands 
and  Comfort  Sands,  on  oath,  in  relation  to 
said  accounting,  if  he  shall  deem  it  proper ; 
546*]  a°d  it  is  in  like  manner  ordered,  ^ad- 
judged and  decreed  that  the  defendant  Henry 
Sands  shall  convey  to  Thomas  Cooper,  one  of 
the  masters  of  this  court,  by  a  competent  deed 
or  instrument  in  the  law,  to  be  devised  and 
settled  by  the  said  master,  all  and  singular, 
the  lands,  tenements  and  heriditaments,  and 
real  estate,  situate  at  Brooklyn,  in  King's 
County,  which  were  conveyed  to  the  said 
Henry  Sands,  by  the  defendant  Comfort 
Sands,  by  the  deed  or  conveyance,  mentioned 
in  the  pleadings  of  this  cause,  bearing  date  on 
or  about  the  ninth  day  of  Juty,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
ninety-eight,  excepting  such  parts  of  the  said 
lands,  tenements,  or  real  estate,  as  the  said  de- 
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fendant  Henry  Sands  conveyed  unto  the  said 
defendant  Comfort  Sands,  by  a  deed  or  con 
veyance,  bearing  date  on  or  about  the  fifteenth 
day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  one,  and  which 
appeared  in  proof  at  the  hearing  of  this  cause  ; 
and  excepting  also  such  other  parts  or  portions 
of  the  said   lands,  tenements,  hereditaments 
and  real  estate,  as  may  have  been  heretofore, 
and  since  the  said  conveyance  from  the  said 
Comfort  Sands  to  the  said  Henry  Sands,  sold 
and  conveyed  by  the  said  Henry  Sands  to  any 
other  person  or  persons  bonafide,  and  for  val- 
uable consideration,  before  the  thirteenth  day 
of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  one,  the  day  on 
which  the  bill  in  this  cause  was  filed  ;  and  ex- 
cepting further,  such  parts  or  portions  of  the 
said  premises  as  have  been  or  may  be  hereaf- 
ter and  before  such  conveyance  from  the  said 
Henry  Sands  to  the  master  shall  be  executed, 
sold  under  the  decretal  order  of  this  court,  to 
satisfy  the  mortgage  on   the   said  premises, 
given  by  the  said  Comfort  Sands,  and  held  by 
the  president,  directors,  and  company  of  the 
Bank  of  New  York  ;    such  conveyance  from 
the  said  Henry  Sands  to  the  master  as  is  here- 
by intended  and  directed,  is  to  embrace  all 
that  part  of  the  said  real  estate  and  premises, 
*which,  on  a  partition  between  the  de-  [*547 
fendant  Henry  Sands  and  Joshua  Sands,  fell 
or  was  assigned  to  the  said  Henry  Sands,  as 
the  grantee  of  the  said  Comfort  Sands,  as  in  the 
pleadings  mentioned  ;  and  to  the  end  that  it 
may  be  known  how  much  and  what  parts  or 
portions  of  the    said   real  estate,  situate  at 
Brooklyn,  and  mentioned  in  the  pleadings  in 
this  cause,  are  to  be  thus  conveyed  by  the  said 
Henry  Sands,  to  the  master  in  conformity  to 
this  order  and  decree  ;  the  said  Henry  Sands 
shall  state  to  the  said  master,  upon  oath,  if 
required,  the  particular  parts  or  portions  of 
the  said  lands,  tenements  and  hereditaments 
which  have  been  conveyed  by  him,  the  said 
Henry   Sands,  which   are    embraced    or  fall 
within  the  second  exception  before  expressed  ; 
and  the  person  or  persons  to  whom  such  con- 
veyance or  conveyances  was  or  were  made, 
and  the  time  or  times  when,  and  the  consider- 
ation for  each  lot  or  parcel  so  conveyed,  and 
whether  the  consideration  moneys  have  been 
|  paid,  and  if  not,  when  payable  and  how  se- 
;  cured  :  And  it  is  further  ordered,  adjudged 
i  and  decreed  that  the  defendant  Henry  Sands, 
,  before,  or  at  the  time  of  executing  such  con 
veyance  to  the  master,  as  is  hereby  directed, 
of  the  said   lands,   tenements  and  heredita- 
ments, situate  at  Brooklyn,  shall  deliver  unto 
the  said  master  the  said  deed  from  the  said 
j  Comfort  Sands  to  the  said  Henry  Sands,  dated 
!  on  or  about  the  ninth  day  of  July,  in  the  year 
!  of  our  Lord  one  thousand  seven  hundred  and 
!  ninety-eight,  in  the  pleadings  mentioned,  and 
!  also  the  deed  or  instrument  of  the  partition 
made  of  the  real  estate  situate  at  Brooklyn, 
I  between  the  said  defendant  Henry  Sands,  as 
|  grantee  of  the  said  Comfort  Sands,  and  Josh- 
i  ua  Sands,  in  the  pleadings  in  this  cause  men- 
j  tioned ;  and  also  all  other  deeds,  conveyances 
j  or  evidences  of  title,  and  all  leases  made  there- 
,  of,  or  any  part  or  parts  thereof,   and  also 
all     maps    of   the   said    lands,   tenements  or 
i  hereditaments,   situate    at  Brooklyn,  in    the 
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•548*]  hands,  possession  or  *power  of 
the  said  Henry  Sands  ;  and  that  the  said  mas- 
ter have  power  to  examine  the  said  Henry 
Sands,  on  oath,  if  he  thinks  proper,  touching 
such  deeds  or  other  evidences  of  title  as  are 
hereby  directed  to  be  delivered  by  him,  the 
said  Henry  Sands,  to  the  said  master  :  And  it 
is  further  ordered,  adjudged  and  decreed  that 
the  defendant  Henry  Sands  account  before  the 
said  master  on  oath,  for  the  proceeds  of  the 
sales  of  every  part  of  the  said  lands,  tenements 
.and  hereditaments,  situate  at  Brooklyn,  afore- 
said, which  were  conveyed  to  him  by  the  said 
•Comfort  Sands,  by  the  deed  or  conveyance 
mentioned  in  the  pleadings  in  this  cause,  bear- 
ing date  on  or  about  the  ninth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-eight,  excepting  so  much 
thereof  as  has  already  or  may  hereafter  be  sold, 
under  the  decretal  order  of  this  court  to  satis- 
fy the  mortgage,  on  the  same  premises,  held 
by  the  president,  directors  and  company,  of 
the  Bank  of  New  York,  and  excepting  also  so 
much  thereof  as  the  said  Henry  Sands  recon- 
veyed  to  the  defendant  Comfort  Sands,  by  the 
aforesaid  deed,  bearing  date  on  or  about  the 
fifteenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  one,  or 
such  part  of  the  last  mentioned  portion  as  the 
said  Comfort  Sands  shall  actually  convey  to 
the  master  as  hereafter  directed  ;  that  in  such 
account  the  said  Henry  Sands  be  charged  with 
all  the  said  real  estate,  or  such  parts  thereof  as 
have  been  sold  or  conveyed,  between  the  said 
ninth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-eight,  and 
the  thirteenth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  one, 
according  to  the  real  and  true  value  of  the 
property,  at  the  times  of  selling  and  conveying 
the  same  ;  and  also  that  the  said  Henry  Sands 
account,  on  oath,  if  required,  for  the  rents  and 
profits  of  all  the  said  real  estate  conveyed  to 
him  by  the  said  Comfort  Sands  as  aforesaid, 
549*]  from  the  said  *ninth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  seven  hundred 
and  ninety-eight,  in  which  account  the  said 
Henry  Sands  shall  be  charged  with  the  clear 
annual  income  of  the  said  lands,  tenements 
and  hereditaments  ;  but  with  respect  to  those 
parts  of  the  said  real  estate  which  have  been 
•or  may  be  sold  by  virtue  of  a  decretal  order  of 
this  court,  to  satisfy  the  said  mortgage  held  by 
the  president,  directors  and  company  of  the 
Bank  of  New  York,  the  account  of  rents  and 
profits  is  to  be  taken  only  till  the  times  of  such 
sales  respectively ;  and  the  said  master,  in 
taking  the  said  accounts,  shall  allow  the  said 
Henry  Sands,  by  way  of  discharge,  all  such 
suras  as  may  have  been  applied  by  the  said 
Henry  Sands  towards  discharging  the  said 
mortgage  to  the  president,  directors  and  com- 
pany of  the  Bank  of  New  York,  on  the  pay- 
ment of  other  bonafide  debts  contracted  by  the 
said  Comfort  Sands,  and  which  were  due  from 
him,  and  actually  paid  by  the  said  Henry 
Sands  out  of  the  said  sales,  or  out  of  the  said 
rents  and  profits,  on  or  before  the  4th  day  of 
April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  ;  and  for  all  necessary  repairs 
and  improvements  permanently  beneficial  : 
And  it  is  further  ordered,  that  the  said  master 
report  the  result  of  the  said  accounting  by  the 
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said  Henry  Sands,  to  this  court  with  all  con- 
venient speed  :  And  it  in  further  ordered,  ad- 
judged and  decreed  that  the  defendant  Com- 
fort Sands  convey  to  the  aforesaid  master,  by 
a  competent  deed  for  that  purpose,  to  be  set- 
tled by  him,  all  and  singular,  that  part  of  the 
said  real  estate,  situate  at  Brooklyn,  mentioned 
in  the  pleadings  in  this  cause,  which  was  con- 
veyed by  the  defendant  Henry  Sands  to  the 
said  Comfort  Sands,  by  a  deed  bearing  date  on 
or  about  the  fifteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  one,  which  appeared  in  the  proofs  in  \\\\> 
cause,  excepting,  however,  so  much  of  the  said 
last-mentioned  premises,  as  the  said  Comfort 
Sands  *shall  have  foma  Jide  sold  and  [*55O 
conveyed  to  any  person  or  persons,  previous 
to  the  thirteenth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
one,  which  sales  and  conveyances  are  to  be 
ascertained  by  the  said  master,  and  touching 
which  he  may  examine  the  said  Comfort  Sands, 
on  oath,  if  he  thinks  proper  ;  and  further,  that 
the  said  Comfort  Sands,  at  the  time,  or  before 
he  makes  the  said  last-mentioned  conveyance, 
shall  deliver  to  the  said  master  the  said  deed 
from  the  said  Henry  Sands  to  him,  bearing 
date  on  the  said  fifteenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hund- 
red and  one,  and  all  other  deeds  or  evidences 
of  title  relating  to  the  said  last-mentioned 
premises,  and  all  leases  of  the  same  or  any 
part  thereof,  and  all  maps  of  or  relating  there- 
to, which  are  in  the  possession,  power,  or 
under  the  control  of  the  said  Comfort  Sands  ; 
and  this  under  the  oath  of  the  said  Comfort 
Sands,  if  the  master  shall  think  proper  :  And 
it  is  further  ordered,  adjudged,  and  decreed 
that  the  said  defendant  Comfort  Sands,  account 
before  the  said  master  for  all  moneys  arising 
from  the  sales,  conveyances  and  dispositions 
of  the  said  lands,  tenements  and  hereditaments, 
situate  at  Brooklyn,  and  conveyed  by  him  to 
the  defendant  Henry  Sands,  as  mentioned  in 
the  pleadings  in  this  cause,  and  which  have 
been  sold,  conveyed  or  disposed  of  by  the  said 
Comfort  Sands,  after  the  said  ninth  day  of 
July,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-eight,  and  before 
the  said  thirteenth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  one,  or  the  proceeds  whereof  have  been 
received  or  disposed  of  by  the  said  Comfort 
Sands,  or  to  his  use  ;  and  that  in  that  account 
the  said  Comfort  Sands  be  charged  with  the 
real  and  true  value  of  the  said  premises,  sold, 
conveyed  or  disposed  of  as  aforesaid  :  And 
that  the  said  master  also  have  power  to  ex- 
amine the  said  Comfort  Sands  on  oath,  touch- 
ing the  said  last  mentioned  *account,  [*55 1 
if  he  thinks  proper  :  And  it  is  further  ordered, 
adjudged  and  decreed  that  the  said  Comfort 
Sands  account  before  the  said  master  for  the 
rents  and  profits  of  all  and  singular  the  said 
lands,  tenements  and  hereditaments,  situate  at 
Brooklyn,  and  which  were  conveyed  by  the 
said  Comfort  Sands  to  the  defendant  Henry 
Sands,  by  the  aforesaid  deed,  bearing  date  on 
or  about'the  ninth  day  of  July,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
ninety-eight,  which  have  been  received  by  or 
to  the  use  of  the  said  Comfort  Sands  ;  and  also 
for  the  rents  and  profits  of  the  said  real  estate, 
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or  so  much  thereof  as  may  have  been  leased 
out  by,  or  has  been  in  the  possession  of,  the 
said  Comfort  Sands  since  the  day  of  the  date 
of  the  said  conveyance  to  the  said  Henry  Sands; 
in  which  account  the  said  Comfort  Sands  is  to 
be  charged  with  the  clear  annual  income  of 
the  said  premises,  to  be  ascertained  by  the 
said  master,  and  to  be  allowed  for  all  neces- 
sary repairs,  and  for  improvements  permanent- 
ly beneficial ;  and  that  the  said  master  have 
power  to  examine  the  said  Comfort  Sands  upon 
oath,  touching  the  account  for  the  rents  and 
profits  last  aforesaid  :  And  it  is  further  order- 
ed, adjudged  and  decreed  that  the  said  master 
shall  forthwith,  after  obtaining  the  same,  file 
in  the  office  of  the  assistant  register  of  this 
court,  in  the  city  of  New  York,  all  deeds,  con- 
veyances and  evidences  of  title,  and  maps  of 
the  said  lands,  tenements  and  hereditaments, 
situate  at  Brooklyn,  which  shall  be  delivered 
to  him  by  the  said  Henry  Sands  and  Comfort 
Sands,  in  pursuance  of  the  directions  hereby 
given  for  that  purpose,  with  a  schedule  describ- 
ing the  same,  there  to  await  the  furher  order  of 
this  court ;  and  that  the  said  master  report  to  this 
court,  with  all  convenient  speed,  the  accounts 
of  the  said  Henry  Sands  and  Comfort  Sands, 
hereinbefore  directed  to  be  taken  :  And  it  is 
further  ordered,  adjudged  and  decreed  that  the 
said  master  receive  from  the  said  defendants 
552*]  Henry  Sands  and  Comfort  *Sands,  the 
conveyances  of  the  said  lands,  tenements  and 
real  estate,  situate  at  Brooklyn,  hereinbefore  di- 
rected to  be  made  in  trust,  to  be  sold  ;  and  that 
the  said  master  sell  the  same  at  public  auction 
in  the  city  of  New  York,  in  such  parcels  or 
portions  as  he  may  think  proper  ;  giving  at 
least  eight  weeks'  notice  of  the  time  and  place 
of  each  sale  ;  and  that  the  said  master,  together 
with  the  defendants  Comfort  Sands  and  Henry 
Sands,  and  all  other  proper  parties,  to  be  ascer- 
tained by  the  said  master,  convey  the  said 
premises  to  the  purchasers  thereof  in  fee-sim- 
ple ;  that  the  said  master  bring  the  money 
arising  from  the  said  sales  into  this  court,  to 
be  distributed  among  the  creditors  of  the  said 
Comfort  Sands  as  shall  be  hereafter  directed  : 
And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  slaves,  household  furniture,  and 
other  personal  property  which  belonged  to  the 
defendant  Comfort  Sands,  and  which  were 
sold  by  the  sheriff  of  the  City  and  County  of 
New  York,  under  an  execution,  and  purchased 
by  the  defendant  Nathaniel  Prime,  and  by  him 
left  in  the  possession  of  the  said  Comfort  Sands, 
as  in  the  pleadings  in  this  cause  mentioned,  be 
delivered  to  the  said  master,  and  by  him  sold 
at  public  auction,  first  giving  public  notice  of 
the  time  and  place  of  such  sale  ;  and  that  the 
said  master  bring  the  proceeds  of  the  said  last- 
mentioned  sales  into  this  court,  to  be  distrib- 
uted among  the  creditors  of  the  said  Comfort 
Sands,  as  shall  be  hereafter  directed  ;  and  that 
the  said  Nathaniel  Prime  and  Comfort  Sands 
inform  the  said  master  upon  oath,  of  the  par- 
ticulars of  the  said  slaves,  household  furniture, 
and  personal  property,  so  purchased,  at  the 
sheriff's  sales  by  the  said  Nathaniel  Prime  ; 
and  if  the  same  or  any  part  thereof  shall  not 
be  delivered  to  the  said  master,  in  pursuance  of 
this  order,  by  reason  of  having  been  since  sold 
bona  fide  to  any  third  person,  or  by  reason  of 
having  been  worn  out,  consumed  or  destroyed, 
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that  the  said  Comfort  Sands  account  before 
*the  said  master  for  the  value  thereof,  [*553 
or  so  much  thereof  as  shall  not  be  delivered  to 
the  said  master  for  the  reasons  aforesaid  ;  and 
that  the  said  master  report  to  this  court  the 
amount  of  the  said  sales,  and  of  the  account 
last  directed :  And  it  is  further  ordered,  ad- 
judged and  decreed  that  it  be  referred  to  one 
of  the  masters  of  this  court,  to  ascertain  and 
report  to  this  court,  whether  any,  and  what 
parts  or  portions  of  the  said  real  estates,  situ- 
ate at  Minisink  and  Schaticoke,  mentioned  in 
the  pleadings  in  this  cause,  have  been  conveyed 
by  the  said  Henry  Sands,  before  the  fourth 
day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred,  to  the  bona  fide  credi- 
tors of  the  said  Comfort  Sands,  in  satisfaction 
or  towards  satisfaction  of  the  said  creditors' 
demands;  and  when,  and  to  whom,  and  whether 
any,  and  what  parts  or  portions  of  the  said 
last-mentioned  real  estates  have  been  sold  or 
conveyed, or  agreed  to  be  conveyed  by  the  said 
Henry  Sands,  either  after  the  said  fourth  day 
of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred,  or  to  persons  bona  fide  creditors 
of  the  said  Comfort  Sands,  and  in  satisfaction 
or  toward  satisfaction  of  their  demands  ;  and 
when,  and  to  whom,  and  for  what  consider- 
ations, and  whether  such  consideration  money 
has  been  paid,  and  when  and  to  whom,  and  if 
not  paid,  then  whether  secured  to  be  paid,  and 
by  whom,  and  to  whom,  and  in  what  manner; 
and  also  to  inquire  whether  the  title  to  any, 
and  what  parts  or  portions  of  the  said  last- 
mentioned  real  estates  remain  in  the  said  Henry 
|  Sands  or  Comfort  Sands,  and  how  much  in 
|  particular,  and  the  value  thereof  and  that  the 
said  master  have  power  to  examine  the  said 
Henry  Sands  and  Comfort  Sands  on  oath, 
touching  the  premises  hereby  last  referred  to 
him,  and  that  he  report  thereon  to  this  court 
with  all  convenient  speed  :  And  it  is  further 
ordered,  adjudged  and  decreed  that  it  be  re- 
ferred to  one  of  the  masters  of  this  court  to  as- 
certain and  report  to  this  court,  whether  any, 
*and  what  parts  or  portions  of  the  [*554 
|  said  real  estates  situate  at  Washington,  in  the 
|  territory  of  the  United  States,  mentioned  in 
the  pleadings  in  this  cause,  have  been  con- 
veyed by  the  said  Lewis  Sands,  before  the 
fourth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred,  to  the  bona  fide 
creditors  of  the  said  Comfort  Sands,  in  satis- 
faction, or  towards  satisfaction  of  the  said 
creditors'  demands  ;  and  when,  and  to  whom, 
and  whether  any,  and  what  parts  or  portions 
of  the  said  real  estates  have  been  sold  or  con- 
veyed, or  agreed  to  be  conveyed,  by  the  said 
Lewis  Sands,  either  after  the  said  fourth  day 
\  of  April,  in  the  year  of  our  Lord  one  thousand 
i  eight  hundred,  or  to  persons  not  bona  fide 
creditors  of  the  said  Comfort  Sands,  and  in 
i  satisfaction  or  towards  satisfaction  of  their 
j  demands  ;  and  when,  and  to  whom,  and  for 
what  consideration,  and  whether  such  con- 
sideration money  has  been  paid,  and  when  and 
to  whom,  and  it  not  paid,  whether  secured  to 
be  paid,  and  by  whom,  and  to  whom,  and  in 
what  manner  ;"  and  also  to  inquire  whether  the 
|  title  to  any,  and  what  parts  or  portions  of  the 
;  said  last-mentioned  real  estates  remain  in  the 
said  Lewis  Sands  or  Comfort  Sands,  and  how 
much  in  particular  and  the  value  thereof  ;  and 
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that  the  said  master  have  power  to  examine  the 
said  Lewis  Sands  and  Comfort  Sands,  on  oath, 
touching  the  premises  hereby  last  last  referred 
to  him,  and  that  he  report  thereon  to  this 
court  with  all  convenient  speed  :  And  it  is 
further  ordered  that  a  feigned  issue  or  issues  be 
made  up  in  the  Supreme  Court  of  this  State, 
to  be  tried  by  a  jury  in  the  City  and  County 
of  New  York,  at  any  sittings  or  circuit  court 
there,  to  be  hereafter  held,  to  ascertain  by  the 
verdict  of  such  jury,  when  the  indenture  or 
deed  bearing  date  on  the  thirteenth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-six,  mentioned  in 
the  pleadings  in  this  cause  to  have  been  given 
by  the  defendant  Comfort  Sands,  to  his  d  augh- 
£>55*]  ter  *Sarah  Maria  Sands,  for  a  lot  of 
ground  adjoining  Green.wich  Street,  in  the 
city  of  New  York,  was  executed  ;  and  whether 
the  said  Comfort  Sands  had  not  the  said  deed 
in  his  custody  or  power  after  the  execution 
thereof  ;  and  whether  the  said  Comfort  Sands 
did  not  receive  the  rents  and  profits,  or  exer- 
cise other  acts  of  ownership  over  the  said  lot 
of  ground,  after  the  date  of  the  said  deed; 
and  whether  the  said  Comfort  Sands  was  not, 
at  the  time  of  executing  and  delivering  the 
said  deed,  largely  indebted  ;  and  that  the  parties 
respectively  be  at  liberty  to  read  and  offer  in 
evidence,  on  the  trial  of  the  said  issues,  the 
pleadings  and  proofs  in  this  cause ;  and  to 
offer  also  on  the  said  trial  any  other  or  further 
evidence  :  And  it  is  further  ordered  that  the 
complainants  in  this  cause  have  their  option 
either  to  make  up  and  carry  down  the  said 
issues  to  trial,  or  that  their  bill  as  to  the  said 
lot  of  ground  be  dismissed  :  And  it  is  further 
ordered  that  all  further  directions  be  reserved 
until  the  coming  in  of  the  master's  reports,  or 
the  further  order  of  this  court. 

From  this  decree  an  appeal  was  entered  to 
this  court. 

The  reasons  for  the  decree  were  thus  given 

by 

THE  CHANCELLOR.  The  right  of  the  com- 
plainants generally  to  sustain  this  bill  was 
questioned,  on  the  ground  that  they  had  not 
made  out  a  lien  on  the  property  of  the  bank- 
rupt; and  they  referred  their  right  to  a  period 
anterior  to  1797,  before  which  they  allege  their 
debts  accrued. 

In  a  former  stage  of  this  cause  before  me, 
the  complainants'  bill  was  demurred  to,  by 
some  of  the  defendants,  because  some  of  the 
complainants,  claiming  to  be  creditors,  had 
not  proved  or  offered  to  prove  their  debts  be- 
fore the  commissioners  of  bankruptcy  ;  and 
this  cause  of  demurrer  was  sustained,  because 
no  privity  was  made  out  between  the  assignee 
and  a  creditor  at  large,  who  had  no  particular 
556*]  claim  on  the  fund,  that  *he  might,  or 
might  not,  resort  to  it;  but  that  until  he  did, 
it  could  not  appear  that  he  had  an  interest  in 
its  increase  or  application. 

The  same  objection,  at  a  subsequent  hear- 
ing, was  repeated,  as  to  others  of  the  com- 
plainants; but  it  was  admitted  in  argument, 
and  there  was  some  evidence  to  that  effect, 
that  the  complainants,  without  distinguishing 
which,  and  the  amount  of  their  different  in- 
terests, were  entitled  to  about  $12,000  under 
the  commission. 
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The  bill  is  of  a  somewhat  peculiar  complec- 
tion;  for  if  the  complainants  have  a  right  to 
maintain  it,  that  right  exists  in  them,  both  col- 
lectively and  individually,  though  they  pro- 
fess to  exert  it  for  the  benefit  of  all  who  shall 
ultimately  appear  entitled  as  creditors  to  share 
the  general  fund.  How  that  fund  was  to  be 
finally  disposed  of,  was  made  a  subject  for  my 
consideration.  It  is  sufficient  for  all  equitable 
purposes,  that  some  have  entitled  themselves 
as  creditors;  and  that  the  competency  of  the 
others  to  become  parties  has  been  tacitly  ad- 
mitted by  the  defendants  by  their  submitting 
to  answer.  And  so  far  as  respects  the  credit- 
ors proving  themselves  such  under  the  com- 
mission, they  may  be  well  likened,  as  has  been 
done  in  a  recent  case  (Ex-parte  Stokes,  7  Vesey, 
Jun.,  408)  in  the  English  Court  of  Chancery, 
to  creditors  on  execution,  for  the  commission 
is  in  the  nature  of  an  execution  as  to  all  the 
creditors;  and  an  effectual  lien  is  created  bv 
the  commission  for  their  benefit. 

It  was  objected  that  the  bill,  in  its  present 
form,  could  not  be  maintained,  because  the 
complainants  could  not  be  admitted  to  substi- 
tute themselves  for  the  assignees.  This  objec- 
tion did  not  appear  to  be  much  relied  on;  and 
I  thought  it  could  not  admit  of  a  doubt  that  if 
they  were  interested  in  this  fund,  intrusted  to 
the  management  of  the  assignee,  and  the  latter 
neglected  or  refused  to  do  the  duties  legally 
imposed  on  him,  the  creditors  might  pursue 
their  interests,  by  filing  a  bill  at  the  peril  of 
costs. 

*  Another  objection  as  to  the  mode  [*557 
of  proving  the  bankruptcy,  and  the  circum- 
stances constituting  it,  was  taken  by  all  the 
defendants,  who  have  not  admitted  the  bank- 
ruptcy. 

The  56th  section  of  the  bankrupt  law  pro- 
vided that  in  all  cases  where  the  assignees 
should  prosecute  any  debtor  of  the  bankrupt, 
for  any  debt,  duty  or  demand,  the  commission, 
or  a  certified  copy  thereof,  and  the  assignment 
of  the  commissioners  of  the  bankrupt's  estate 
should  be  considered  as  conclusive  evidence  of 
the  issuing  of  the  commission,  and  of  the  per- 
sons named  therein,  being  a  trader  and  bank- 
rupt, at  the  time  mentioned  therein. 

A  certified  copy  of  the  commission  of  bank- 
ruptcy, and  of  the  assignment  of  the  bank- 
rupt's estate,  were  given  in  evidence  in  the 
cause. 

Two  difficulties  were  stated — the  one  relat- 
ing to  the  complainants,  the  other  to  the  de- 
fendants. 

It  was  urged  that  this  section  merely  related 
to  the  assignee:  but  the  assignee  represents  the 
interests  of  the  creditors  collectively,  and 
whether  the  assignee  sues  himself,  or,  in  conse- 
quence of  his  laches  or  fault,  devolves  the  ex- 
ecution of  some  of  his  functions  on  his  cred- 
itors, it  ought  not  to  vary  the  rule  of  evidence. 
The  interest  pursued  is  the  same.  The  per- 
sons prosecuting  for  it  are  the  same,  under  a 
different  description.  Their  relation  to  the 
defendants  is  precisely  the  same  as  to  the  ob- 
jects pursued ;  and  it  appeared  to  me  to  be 
clearly  within  the  reason  of  the  statute,  which 
was  to  prevent  the  debtors  of  the  bankrupt 
from  sheltering  themselves  under  the  subtlety 
of  forms,  to  defeat  a  recovery. 

A  case  was  cited  from  Douglas  (Doug. ,  203) 
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and  another  from  the  Supreme  Court  of  this 
State  (1  Caines,  588)  ;  but  I  did  not  consider 
them  as  having  any  analogy  to  the  present. 
^558*1      *The  other  part  of  the  objection  re- 
spected the  defendants. 

Debts  originate  in  express  compact,  or  by 
the  act  and  operation  of  law.  Thus,  at  com- 
mon law,  an  action  may  as  well  be  maintained 
on  an  implied  as  an  express  contract.  A  tort 
may  be  waived,  and  resort  be  had  to  the  as- 
•nimpsit. 

The  words  are  "  debt,  duty  or  demand."  A 
debt  may  be  created  by  the  unjust  appropria- 
tion of  the  chattel  of  another.  The  word '  'de- 
mand "  is  the  most  comprehensive  in  its  im- 
port that  technical  language  affords,  as  to 
debts  or  duties;  and  for  the  purpose  of  pro- 
moting substantial  justice,  there  can  be  no  in- 
surmountable restraint  to  extend  it  so  far  as  to 
embrace  real  estate,  and  to  consider  an  in- 
•equitable  appropriation  of  it  as  as  creating  an 
equitable  demand,  equivalent  to  a  debt  by  im- 
plication of  law.  The  word  "  debtor  "  seems 
to  have  been  intended  as  a  correlative  to  the 
•words  "debt,  duty  or  demand;"  and  hence  I 
was  of  opinion  that  it  might  well  be  main- 
tained, that  if  the  defendants  had  fraudulent- 
ly possessed  themselves  of  the  property  of  the 
bankrupt,  they  ought  to  be  held  debtors,  by 
fraud,  which  no  refinements  or  legal  subtleties 
•ought  to  screen  from  the  justice  of  the  court; 
and  whose  powers  are  always  exerted  to  defeat 
it.  The  general  objections  to  maintaining  the 
bill  appeared  to  me  not  sustained. 

As  to  the  merits,  the  case  presented  a  com- 
plicated machinery,  the  precise  relations  of 
the  different  parts  of  which  it  was  not  easy  to 
discover,  or  unfold,  though  its  effects  were  too 
•obvious  to  be  mistaken. 

A  man  reputed  to  be  of  large  property,  pos- 
sessed of  an  ample  real  and  personal  estate, 
involved  in  debt  beyond  his  ability  to  pay,  de- 
liberately professes  an  intent  to  favor  his 
friendly  creditors  at  the  expense  of  others 
whom  he  deems  unfriendly;  distributes  by 
conveyances,  to  which  the  different  members 
5.5O*]  of  his  family  are  subscribing  *witness- 
•es,  a  large  proportion  of  his  property  among  his 
children,  and  others,  none  of  whom  are  credit- 
ors, and  some  of  whom  were  confessedly  in- 
competent to  pay,  unless  enabled  so  to  do  by 
the  production  of  the  subjects  conveyed:. 
These,  however,  instead  of  selling,  leave  him 
in  the  enjoyment  of  some  of  it,  in  the  percep- 
tion of  the  rents  of  other  parts,  continuing  to 
exercise  acts  of  ownership  at  different  periods, 
indicating  an  absolute  and  unrestrained  con- 
trol, and  leaving  the  debts  of  both  classes  of 
-creditors  unsatisfied. 

This  is  the  general  aspect  of  the  transaction. 
Its  particular  details  require  a  more  minute  in- 
vestigation. 

The  most  material  question  between  the 
parties  does  not  arise  between  contending 
creditors,  as  to  preference.  It  is  between  cred- 
itors and  those  who  are  alleged  to  hold  by 
fraud. 

Previous  to  the  statute  of  bankruptcy,  no 
law  existed  imposing  it  as  a  duty  upon  an  in- 
solvent to  make  an  equal  distribution  of  his  es- 
tate among  his  creditors,  unless  on  a  process 
instituted  at  his  own  instance.  The  field  of 
competition  was  therefore  left  open  for  the 


most  vigilant  and  active,  to  secure  preferences 
in  the  payment  of  bonajide  debts,  and  if  fairly 
acquired,  they  could  not,  unless  affected  by  the 
usual  badges  of  fraud,  be  defeated. 

The  obligation  of  the  debtor  sacredly  to  de- 
vote the  whole  of  his  property  to  the  payment 
of  his  debts,  was,  however,  from  that  circum- 
stance, not  the  less  imperative.  The  bankrupt 
law  made  no  difference  in  this  respect,  but  by 
enforcing  the  equality  of  satisfaction,  in  cases 
of  bankruptcy,  and  furnishing,  in  some  cases, 
more  determined  tests  of  frauds  practised  in 
evasion  of  its  provisions. 

Thus,  it  has  been  held  that  the  English  stat- 
utes against  fraud  were  merely  in  affirmance 
of  the  common  law,  and  that,  without  their 
aid,  the  suppression  of  the  frauds,  *  [*5(>(> 
thereby  intended  to  be  restrained,  might  have 
been  effected. 

The  first  conveyance  in  order  of  time,  is 
that  of  the  30th  of  November,  1796,  from 
Comfort  Sands  to  his  daughter  Sarah  Maria 
Sands,  for  a  house  and  lot  in  Greenwich 
Street.  She  having  died  subsequent  to  the 
bankruptcy,  the  defendant  Comfort  Sands 
held  the  property  as  her  heir. 

The  bill  fixes  the  time  of  Comfort  Sands' 
insolvency  to  a  period  prior  to  1797  ;  and  his 
answer  limits  it  to  the  latter  end  of  that 
year. 

The  deed  bears  date  the  22d  day  of  Novem- 
ber, 1796,  but  it  was  made  a  question  between 
the  parties  when  it  was  delivered.  This  was 
an  essential  ingredient  in  the  case,  and  both 
parties  on  the  argument  concurred  in  the 
suggesting  that  it  was  a  proper  point  for  an 
issue.  I  therefore  directed  an  issue,  in  con- 
formity to  the  wishes  of  the  parties. 

The  next  transaction  relates  to  the  judgment 
and  execution  of  H.  and  S.  Johnson.  [Here 
His  Honor  stated  the  facts.] 

These  answers  made  out  a  case,  from  the 
parties'  own  showing,  which  rendered  a  recur- 
rence to  the  depositions  generally  unnecessary  ; 
but  that  of  John  Swartwout,  a  principal  actor 
in  this  transaction,  throws  a  great  degree  of 
light  on  the  subject,  and  explains  some  points 
which  the  answers  had  not  fully  disclosed. 
He  states  that  he  made  the  purchase  at  the 
request  of  the  defendant  Comfort  Sands  ;  that 
the  inducement  held  out  to  him  was  his 
indemnification  against  the  responsibilities  he 
had  incurred  for  the  defendant  Comfort 
Sands ;  and  that  H.  and  S.  Johnson,  the 
plaintiffs  in  this  suit,  on  which  the  execution 
issued,  would  furnish  the  means  of  paying  for 
it ;  that  in  the  months  of  February  and 
March,  1801,  the  defendant  Comfort  Sands 
applied  to  the  witness,  and  requested  him  to 
convey  those  houses  and  *lots  to  the  [*561 
defendants  Robert  Sands  or  Lewis  Sands  ; 
that  he  hesitated  respecting  it,  as  it  might 
involve  him  in  responsibilities  with  the  com- 
missioners of  bankruptcy ;  that  Comfort 
Sands  afterwards  told  him  that  upon  making 
such  conveyance  to  his  son  Lewis  Sands,  he 
would  give  his  note  for  the  amount  of  the 
purchase  money,  which  note  he  would  dis- 
pose of  to  some  of  his  creditors,  in  satisfaction 
of  his  debts,  and  make  a  fair  statement  of  it 
to  the  commissioners ;  that  the  said  Comfort 
Sands  had  a  considerable  time  before  re-im- 
bursed  him  for  the  responsibilities  he  had 
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incurred  for  him ;  that  he  made  the  convey- 
ance to  the  defendant  Lewis  Sands,  and  took 
his  note  payable  to  bearer,  for  the  considera- 
tion money,  and  then  re-delivered  the  said 
note  to  Comfort  Sands. 

The  sale  by  the  sheriff  to  John  Swartwout 
was  clearly  in  trust  for  the  defendant  Comfort 
Uands  ;  for  from  his  answer  it  is  to  be  col- 
lected that  the  sale  was  not  intended  to  devest 
him  of  his  property  in  the  houses  and  lots,  but 
that  it  was  merely  colorable ;  for  though  H. 
And  S.  Johnson  had  the  debt  alleged  to  be  due 
to  them,  in  the  first  instance,  secured  by  judg- 
ment, they  agreed  to  take  their  own  notes, 
-and  the  note  of  Comfort  Sands  for  $2,500, 
which  they  had  indorsed  ;  and  for  which  sum 
they  must  either  have  continued  as  indorsers, 
or  have  received  it,  on  the  credit  of  the  maker 
only,  in  payment. 

Besides,  it  could  not  have  conduced  to  their 
•effectual  indemnity  against  the  responsibilities 
they  had  incurred,  unless  the  property  had 
sold  so  much  under  value,  as  those  responsibili- 
ties amounted  to,  or  unless  the  fund  to  pay 
for  it  was  to  be  furnished  by  the  defendant 
Comfort  Sands. 

These  were  strong  indications  of  views 
inconsistent  with  the  professed  objects  of  the 
562*1  purchase,  and  of  premeditated  *eva- 
sion,  which  forcibly  corroborated  the  evidence 
•of  John  Swartwout. 

That  deposition  disclosed  that  not  a  cent 
was  paid  on  the  first  purchase  to  the  sheriff  ; 
that  the  notes  applied  to  its  payment  were 
provided  by  the  defendant  Comfort  Sands, 
with  the  approbation  of  H.  and  S.  Johnson  ; 
that  the  whole  transaction  was  suggested  and 
arranged  by  the  defendant  Comfort  Sands,  so 
.as  to  be  in  perfect  subserviency  to  his  views  ; 
that  though  the  responsibilities  for  indemnify- 
ing H.  and  S.  Johnson,  which  induced  the 
sale,  were  satisfied,  the  property  was  held  by 
John  Swartwout,  until  the  defendant  Lewis 
Sands  acquired  a  conveyance  ;  and  that  when 
that  conveyance  was  made,  no  money  was 
paid. 

All  these  circumstances  left  no  doubt,  in 
my  mind,  that  the  defendant  was  the  cestui 
que  trust;  and  that  until  the  conveyance  was 
made  John  Swartwout  held  as  his  trustee.  It 
followed  that  the  estate  passed  by  the  assign- 
ment of  the  bankrupt's  estate,  as  the  bank- 
ruptcy related  to  the  21st  of  March,  1801,  and 
the  conveyance  to  the  defendant  Lewis  Sands 
was  not  made  till  the  27th  of  April,  in  that 
year. 

When  the  explanations  contained  in  the 
depositions  of  John  Swartwout  were  taken 
into  consideration,  and  compared  with  the 
answers  of  the  defendants,  no  doubt  could 
remain  but  that  this  was  a  contrivance  of  the 
defendant  to  evade  the  provisions  of  the 
bankrupt  law — that  it  originated  in  fraud, 
which  accumulated  in  every  subsequent  step 
in  the  progress  of  these  transactions. 

The  furniture  and  some  other  articles  of 
personal  property  of  the  defendant  Comfort 
Sands  were  sold  by  virtue  of  the  same  execu- 
tion ;  and  Nathaniel  Prime,  his  son-in-law, 
became  the  purchaser  for  $1,371.38  ;  for  which 
sum  the  defendant  Comfort  Sands  says  that 
Nathaniel  Prime  gave  his  note,  and  which  he 
supposed  he  paid.  Prime,  in  his  answer, 


admits  that  he  purchased  *the  furui-  [*563 
ture  and  two  slaves,  for  which  he  either  paid 
or  gave  his  note,  which  he  afterwards  paid; 
and  he  denies  that  either  Comfort  Sands,  or 
any  other  person  on  his  account,  furnished 
the  money  to  pay  for  them,  then,  or  at  any 
time  since.  They  both  concur  in  stating  that 
Comfort  Sands  has  ever  since  possessed  the 
furniture,  some  part  of  which  Comfort  Sands 
says  was  carried  over  with  him  to  Long 
Island,  during  his  confinement,  and  the  re- 
mainder was  left  with  him  at  his  house  in  Pine 
Street ;  and  when  he  returned  he  used  if,  and 
continued  so  to  do,  as  a  personal  accommoda- 
tion to  him  from  Nathaniel  Prime,  who  says 
that  it  is  his  property,  and  that  he  merely  lent 
it  to  Comfort  Sands,  from  motives  of  friend- 
ship. 

The  only  question  arising  on  this  subject 
was,  whether  leaving  the  furniture  in  the 
possession  of  Comfort  Sands  was  not  within 
the  purview  of  the  bankrupt  law. 

The  27th  section  of  the  bankrupt  law  (L.U. 
S.  Vol.  V.,  p.  63)  enacts,  "  that  if  any  person 
shall  become  bankrupt,  and  at  such  time,  by 
consent  of  the  owner,  have  in  his  or  her  pos- 
session and  disposition  any  goods,  whereof  he 
or  she  shall  be  reputed  owner,  and  take  upon 
him  or  herself  the  sale,  alteration  or  disposi- 
tion thereof,  as  owner,  the  commissioners 
shall  have  power  to  assign  the  same,  for  the 
benefit  of  the  creditors,  as  fully  as  any  other 
part  of  the  estate  of  the  said  bankrupt. 

The  statute  of  21  Jac.  I.,  ch.  19,  sec.  11. 
contained  a  similar  provision  ;  and  the  exposi- 
tion it  has  received  in  England  may  be  of  use 
in  the  construction  of  our  bankrupt  law.  As 
to  all  the  intents  in  which  the  27th  section  of 
the  latter  is  material,  in  the  present  question, 
it  is  a  transcript  of  the  former. 

In  the  case  of  Mace  v.  Cadle  (Cowp.,  232) 
Lord  Mansfield,  in  delivering  the  opinion  of 
the  court,  lays  it  down,  as  deduced  from  the 
noted  case  of  Twine  (Co.  Rep.,  81),  that  if  a 
man  conveyed  his  own  goods  to  another,  and 
kept  the  possession,  such  possession  would 
have  been  void,  as  fraudulent,  *even  [*564 
before  the  statute  of  frauds.  He  adds,  that  it 
does  not  extend  to  the  case  of  factors  or  gold- 
smiths, who  have  the  possession  of  other 
men's  goods  merely  as  trustees  ;  but  the  goods 
must  be  such  as  the  party  suffers  the  trader  to 
sell  as  his  own. 

This  opinion  rather  narrows  the  doctrine  in 
Twine's  case,  as  it  required  the  exertion  of  the 
power  to  sell  to  constitute  the  possession 
fraudulent. 

The  case  of  Linghatn  v. Biggs  (1  Bos.  &  Pull., 
82)  is,  in  many  leading  points,  analogous  to  the 
present.  There  the  goods,  consisting  of  fur- 
niture, were  taken  in  execution ;  valued  by 
the  sheriff  ;  a  bill  of  sale  made  according  to 
the  valuation,  to  the  plaintiff's  brother,  in 
trust,  for  the  plaintiff ;  articles  of  agreement 
entered  into  with  the  original  owner,  by 
which  she  stipulated  to  pay  yearly  £27  for 
four  years,  and  covenanted  not  to  remove 
them  without  the  plaintiff's  consent.  After 
the  four  years,  the  original  owner  became  a 
bankrupt,  and  the  goods  were  seized  under 
the  commission.  The  doctrine  on  this  subject 
was  fully  examined.  The  distinction  at- 
tempted to  be  taken  between  merchandise  and 
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furniture  was  held  not  to  be  supported  ;  and 
that,  by  the  fair  construction  of  the  statute, 
the  reputed  ownership  was  the  true  test  for 
determining  the  case  ;  for  from  that  reputed 
ownership  the  false  credit  arises  ;  and  from 
that  the  mischief  intended  to  be  guarded 
against ;  the  other  terms  of  the  section  being 
incidental  to  reputed  ownership.  This  appears 
to  me  a  sound  construction.  The  several 
cases  cited  in  the  argument  were  considered  in 
that  case ;  and  I  thought  the  doctrine  at- 
tempted to  be  deduced  from  them,  as  applica- 
ble to  this  case,  explained  and  distinguished 
with  great  legal  discernment  ;  and  on  the 
reasoning  of  that  case,  I  was  of  opinion  that 
the  furniture  and  other  articles  in  possession 
of  Comfort  Sands,  at  the  time  of  his  bank- 
ruptcy, passed  by  the  assignment. 
565*]  *It  was  urged  that  the  public  sale, 
in  this  case,  was  favorable  to  its  validity  ;  but 
whether  a  bankrupt  sells  directly,  or  employs 
circuitous  means  to  effect  the  same  object, 
cannot  otherwise  vary  its  complection,  than 
by  furnishing  additional  motives  for  suspicion, 
from  the  extraordinary  precautions  resorted 
to.  The  judgment  and  execution  appear  to 
have  been  throughout  under  the  control  of 
the. defendant  Comfort  Sands,  and  solely  used 
to  promote  his  views,  and  subserve  his  conven- 
ience ;  and  hence,  even  independent  of  the 
positive  provisions  of  the  bankrupt  law,  as  to 
him,  this  might  well  be  considered  as  part  of 
the  same  system  of  conduct ;  for  from  the 
intrinsic  circumstances  of  the  transaction,  as 
described,  in  the  concurrent  answers  and 
deposition  of  John  Swartwout,  it  seems  almost 
incredible,  that  while  the  real  estate  was  thus 
disposed  of,  the  furniture,  which  both  the 
defendants  Comfort  Sands  and  Nathaniel 
Prime  agree  in  representing  as  having  been 
purchased  for  the  personal  accommodation  of 
Comfort  Sands,  should  have  been  paid  for  by 
Nathaniel  Prime,  without  some  secret  under- 
standing that  it  would  be  re-imbursed  on 
disclosing  the  object  of  the  sale.  Either  this 
was  the  case,  or  the  defendant  Comfort  Sands, 
in  violation  of  every  honest  feeling,  extorted 
money  from  a  person  disposed  to  serve  him, 
from  friendly  motives,  under  a  colorable 
pressure,  contrived  by  his  own  devices,  and 
to  answer  his  fraudulent  purposes,  and  applied 
the  money  thus  obtained  to  his  own  use  ;  but 
in  whatever  point  of  light  it  may  be  placed,  it 
cannot  support  the  sale. 

The  Brooklyn  property  was  conveyed  in 
July,  1798  ;  of  consequence,  prior  to  the  pas- 
sage of  the  bankrupt  law.  [Here  His  Honor  re- 
capitulated the  pleadings  and  evidence  rela- 
tive to  the  disposition  of  this  estate.] 

The  defendants,  Comfort  and  Henry  Sands, 
concur  in  stating  that  Henry  Sands  had  not 
566*]  the  means  of  paying  *for  this  estate, 
unless  from  the  produce  of  the  sales.  By 
Robert  Lenox  he  is  described  as  a  member  of 
his  father's  family,  not  worth  much  ;  and  by 
Joshua  Sands,  as  either  a  student  at  law,  or 
an  attorney  recently  admitted,  having  no 
property  of  any  considerable  value. 

The  relation  between  the  parties  ;  the  ina- 
bility of  the  son  to  pay  ;  the  useless  precau- 
tion of  preceding  the  conveyance,  intended  to 
be  consummated'in  a  few  days,  by  a  contract ; 
the  anticipation  of  a  year's  interest  in  the  cal- 
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dilation  of  the  value ;  the  satisfying  the 
money  to  be  paid  by  the  terms  of  the  contract 
out  of  the  rent  of  the  land  conveyed,  com- 
bined with  the  pretenses  under  which  the  con- 
veyance was  made,  which  the  defendant  Com- 
fort Sands  alleged  was  to  raise  a  fund  which 
might  with  greater  facility  be  applied  to  the 
payment  of  his  debts  ;  and  to  enable  the  de- 
fendant Henry  Sands,  by  laying  out  the  prop- 
erty into  lots  and  selling  them  to  obtain  some 
compensation  for  his  trouble  in  settling  the 
mortgage,  and  the  mode  of  management  after 
the  conveyance  made,  are  calculated  not  only 
to  excite,  but  to  make  the  most  forcible  im- 
pressions to  confirm  suspicion.  When  all 
these  circumstances  were  reviewed  in  detail, 
and  analyzed,  each  of  them  seemed  to  ac- 
quire additional  force  from  the  dissection. 

The  relation  of  father  and  son,  generally, 
involves  an  intimate  union  of  views  and  in- 
tererests.  These  may  be  discordant  and  not 
unfrequently  are  so  ;  but  in  this  instance,  it  is 
evident  that  there  was  the  most  perfect  coin- 
cidence in  these  particulars.  One  of  the  pro- 
fessed objects  of  the  sale  was  to  call  into  ac- 
tion the  activity  and  discernment  of  the  son, 
by  parceling  out  and  selling  the  estate,  and 
to  give  him  a  reward  commensurate  to  his  ex- 
ertions by  those  means  ;  and  yet  as  soon  as  the 
operation  of  selling  commences,  the  father  is 
admitted  to  be  better  qualified  to  make  proper 
dispositions,  as  being  better  acquainted  with  the 
relative  value  of  the  different  *parts.  [*567 
The  son  had  no  funds  to  pay  the  sum  payable 
beyond  the  amount  of  the  mortgage,  and  in 
this  respect  the  matter  is  so  arranged  as  en- 
tirely to  exempt  him  from  paying  any  part  of 
it ;  for  the  principal  sum  due  on  the  mortgage 
is  stated  to  be  $50,000  ;  and  a  year's  interest 
was  due  on  the  mortgage  on  the  first  day  of 
the  same  month  of  July,  in  which  the  con- 
tract and  conveyance  were  made.  Another 
year's  interest  was  anticipated  ;  and  the  re- 
maining $4,000  were  received  out  of  the  pro.- 
duce  of  the  estate  thus  professed  to  be  sold,, 
upon  the  settlement  of  the  accounts  witli 
Joshua  Sands. 

The  contract  was  another  singular  trait  in 
this  transaction.  It  is  dated  on  the  5th  of 
July,  four  days  before  it  was  intended  the 
conveyance  should  be  made.  This,  in  the  situ- 
ation of  the  parties,  was  worse  than  useless. 
Every  circumstance  disclosed  showed  that  a 
perfect  confidence  existed  between  them. 
Comfort  Sands  had  nothing  to  acquire  :  and 
it  was,  by  his  own  account,  principally  intend- 
ed as  a  benevolence  to  Henry  Sands.  No  re- 
ciprocal but  adverse  interests,  which  is  gen- 
erally the  purpose  of  contracts  of  this  kind  to 
reconcile  and  secure  ;  no  precise  rights  or 
duties,  as  equivalent  to  each  other,  to  adjust: 
no  difficulty  in  settling  the  terms  can  even  be 
presumed ;  and  the  time  allotted  for  its  con- 
summation so  short  as  to  leave  little  at  hazard, 
from  the  common  contingencies  of  life. 

This  over  caution  is  one  of  the  settled  indicia, 
of  fraud.  It  evinces  a  diffidence  in  the  rectitude 
of  the  transaction,  and  excites  a  correspondent 
solicitude  to  provide  defenses  for  its  protec- 
tion. 

After  the  conveyance  was  executed,  another 
series  of  acts  was  presented,  further  develop- 
ing the  intent  of  the  parties.  [Here  His- 
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Honor  stated  the  acts  and  transactions  rela- 
tive to  the  Brooklyn  estate.] 
5<>8*]  *I  forbear  to  enumerate  such  other 
instances  as  are  susceptible  of  some  explana- 
tion on  the  part  of  the  defendants,  reconcil- 
able to  their  pretenses  ;  but  those  already  in- 
timated show  a  general  interference  in  the 
management  of  the  property,  and  repeated 
and  unequivocal  acts  of  ownership. 

These,  taken  in  connection  with  reasons 
alleged  for  conveying  the  property,  left  no 
doubt,  in  my  mind,  that  the  whole  of  this 
business  respecting  the  Brooklyn  estate  was  a 
trick,  and  not  a  bona  fide  conveyance. 

I  have  not  adverted  to  the  value  of  the  prop- 
erty. It  is  sufficient  that  it  is  of  a  value  worth 
the  pursuit  of  the  creditors;  and  the  contingent 
rise  of  value,  if  they  have  been  unjustly  de- 
prived of  it,  is  as  much  a  positive  loss  to  them 
as  if  the  value  had  remained  stationary,  and  it 
had  originally  been  so  much  undervalued. 

It,  however,  appears,  by  the  answers  of  Com- 
fort and  Henry  Sands,  that  it  was  of  .greater 
value  at  the  time  of  the  conveyance  than  the 
money  professed  to  have  been  intended  to  be 
paid  for  it ;  and  Joshua  Sands,  who,  from  his 
interest  in  and  connection  with  the  property, 
was,  perhaps,  the  most  competent  to  make  a 
correct  estimate,  valued  it  at  $75,000  at  the 
time  of  the  conveyance.  Other  witnesses  dif- 
fer, but  none  valued  it  at  less  than  $60,000  ; 
which,  whatever  rule  of  calculation  is  adopted, 
will  exceed  the  amount  of  the  purchase  money 
considerably.  For  the  $3,000  were  clearly  an 
anticipation  of  a  year's  interest ;  and  the  $4,- 
000  by  the  terms  of  the  contract  to  be  paid 
in  cash,  was  so  paid  as  not  to  require  a  cent 
to  be  advanced  ;  and  though  several  unfore- 
seen circumstances  might  have  contributed  to 
enhance  its  value  more  rapidly  than  was  cal- 
culated upon,  it  was,  from  the  whole  evidence 
exhibited  in  the  cause,  in  a  state  of  gradual 
£»(>9*J  increase,  so  as  to  yield  a  *moral  cer- 
tainty to  the  purchaser  of  a  handsome  profit 
in  a  short  period. 

On  a  view  of  the  whole  subject,  I  was  of 
opinion  that  this  conveyance,  as  against  the 
creditors,  must  be  deemed  fradulent  and  void. 
There  were,  however,  circumstances  disclosed 
which  rendered  it  convenient  to  consider  it  as 
a  link  in  the  chain  of  derivative  title  from  Com- 
fort Sands.  The  complainants  were  not  dis- 
posed to  question  the  partition,  which,  for 
aught  that  appears,  was  fairly  and  equally 
made.  Sales  were  made  to  bona  fide  pur- 
chasers ;  and  the  purchase  money  paid  into  the 
Bank  of  New  York,  in  exoneration  of  the 
estate,  generally ;  and  those  payments,  the 
complainants  conceded,  were  not  to  be  disturb- 
ed ;  and  others  who  might  claim  under  it,  and 
who  were  not  parties  to  this  suit,  could  not  and 
ought  not  to  be  deprived  of  the  rights  they 
supposed  themselves  entitled  to,  without  hav- 
ing an  opportunity  of  defending  them. 

I,  therefore,  thought  the  better  mode  would 
be  to  direct  a  sale  of  the  property  not  so  dis- 
posed of,  and  to  decree  that  Comfort  and 
Henry  Sands  should  join  with  the  master  in  the 
conveyance  ;  but  it  would  have  been  less  em- 
barrassed in  the  detailed  manner  of  selling 
calculated  to  make  it  most  productive,  if  the 
title  had  been  vested  in  the  master,  and  by 
him  transferred  to  the  purchasers. 
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All  the  other  transactions  relating  to  the  es- 
tate of  Comfort  Sands,  and  between  the  same 
parties,  must,  of  course,  have  received  some 
taint  from  the  fraud  existing  in  this  particular 
instance. 

The  intent  expressed  by  Comfort  Sands  ap- 
plied to  all.  The  general  circumstances  of  the 
parties  continued  the  same  throughout.  Their 
answers  as  to  the  bona  fides  of  the  sales  were 
falsified.  The  pretense  of  payment  from  the 
funds  of  Henry  Sands  was  not  maintained  in 
any  part. 

*The  estate  of  Comfort  Sands  at  [*57O 
Schaticoke  was  the  next  object  presented  for 
consideration.  [Here  His  Honor  stated  the 
facts  relative  to  this  estate.] 

If  the  conveyance  in  1799,  to  Elias  Nixen, 
was  for  a  bona  fide  debt,  I  have  already  given 
my  reasons  for  supposing  it  valid.  The  de- 
fendant Elias  Nixen,  in  bis  answer,  shows  an 
existing  debt  due  to  him  from  Comfort  Sands, 
and  that  the  conveyance  by  Henry  Sands  to 
him  was  made  in  satisfaction  thereof.  This 
answer  is  not  impeached  or  disproved  ;  it  was 
before  the  passing  of  the  bankrupt  law  ;  and 
of  consequence  there  was  no  legal  restraint  on 
a  fair  preference. 

Though  Peter  Kemble,  the  surviving  part- 
ner of  Gouveneur  &  Kemble,  was  made  a 
party  to  the  bill,  neither  the  bill  charged,  nor 
the  answer  disclosed,  any  circumstances  re- 
specting the  satisfaction  of  their  debt,  by  the 
conveyance  from  Henry  Sands  to  them.  It 
was,  therefore,  as  to  him,  not  within  the  pur- 
view of  the  bill. 

Jessey  Oakley  is  not  a  party  ;  but  the  ex- 
change of  the  notes  mentioned  by  the  defend- 
ant Henry  Sands,  for  the  bond  by  him  e'xecut- 
ed  to  Comfort  Sands,  was  expressly  done  to 
enable  the  latter  to  satisfy  some  of  his  credit- 
ors, in  preference  to  others  equally  entitled, 
and  in  contemplation  of  bankruptcy,  and 
therefore,  in  evasion,  of  the  provisions  of  the 
bankrupt  law. 

This,  therefore,  was  considered  as  void,  as 
between  Comfort  and  Henry  Sands  ;  and  as 
Henry  Sands  was  to  be  held  as  trustee  for 
Comfort  Sands,  in  the  disposition  of  this  prop- 
erty, he  was  required  to  account  for  the  one 
fifth  of  the  purchase  money  received  on  this 
contract  for  the  801  acres ;  and  I  was  of 
opinion  that  he  should  be  decreed  to  convey 
the  land  undisposed  of  towards  the  satisfac- 
tion of  the  creditors  mentioned  in  his  answer. 
As  the  extent,  situation  and  amount  of  these 
could  not  be  satisfactorily  collected  from  the 
answer,  it  was  referred  to  a  master  to  as- 
certain those  circumstances. 

*The  deposition  of  George  Tibbits  [*571 
went  to  show  the  exercise  of  acts  of  owner- 
ship of  Comfort  Sands  as  to  the  Schaticoke 
property,  after  the  conveyance  to  Henry  ;  but 
on  the  ground  I  have  taken,  in  my  view  of 
the  subject,  it  could  not  have  much  influence 
on  the  question. 

The  Minisink  property  was  charged  to  have 
been  conveyed  by  Comfort  Sands  to  Henry 
Sands,  for  the  consideration  of  $1,000.  [Here 
His  Honor  stated  the  facts  relative  to  this 
estate.] 

As  far  as  those  lands  were  destined  to  the 
satisfaction  of  existing  debts,  and  were  so 
applied,  there  could  be  no  pretense  for  dis- 
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Curbing  the  title  thus  acquired.  But  the  cir- 
cumstances developed  rendered  it  a  proper 
subject  to  be  referred  to  a  master  to  ascertain 
what  proportion  of  those  lands  had  been  so 
applied,  and  when  ;  at  what  time  the  final 
settlement  respecting  them  was  made  between 
the  defendants  Comfort  Sands  and  Henry 
Sands,  and  whether  the  notes  given  to  Clayton 
and  mentioned  in  the  answer  of  Henry  Sands 
were  satisfied,  and  how,  and  when.  A  report 
on  these  subjects  was  requisite  to  ascertain 
what  portion  of  the  Schaticoke  estate  was  to 
be  considered  as  proper  to  be  disposed  of  to 
the  uses  for  which  the  complainants  contend. 

As  to  the  lands  in  Washington,  the  bill  stated 
that  they  were  in  November,  1800,  conveyed 
by  the  defendant  Comfort  Sands  to  his  son 
Lewis  Sands,  also  a  defendant,  for  $9,000. 

The  person  named  in  the  answers  as  having 
received  conveyances  for  parcels  of  the  Wash- 
ington property,  were  essential  parties,  but 
they  have  not  been  made  parties ;  as  to  the  sur- 
plus, which  appears  to  exceed  390  acres,  the 
complainants  were  entitled  to  an  account  of  it. 

Another  branch  of  the  complainants'  claim 
extended  to  the  demand  of  Comfort  Sands 
against  the  United  States.  [Here  His  Honor 
stated  the  facts  retative  to  this  claim.] 
572*]  *No  depositions  were  taken  as  to  this 
point.  It  was  therefore  to  be  determined  on 
the  bill  and  answers. 

As  far  as  related  to  this  debt,  I  was  of  opin- 
ion that  the  bill  could  only  be  sustained  on  the 
ground  that  the  defendant,  Isaac  Kibbe,  had 
not  urged  the  prosecution  of  the  claim  on  the 
United  States  with  due  diligence ;  for  if  the 
defendant  Nathaniel  Prime  had  done  every- 
thing incumbent  on  him  to  obtain  a  liquida- 
tion of  the  demand  ;  or  if  the  defendant  Isaac 
Kibbe  had  not  grossly  neglected  his  duty  as 
assignee,  the  latter  must  of  course,  as  the  legal 
organ,  constituted  under  the  laws  of  the 
United  States  to  manage  the  interests  of  the 
creditors,  retain  the  power  of  managing  it  in 
his  discretion,  for  the  benefit  of  those  creditors 
generally ;  for  the  right  of  the  complainants 
to  prosecute  must  originate  in  some  palpable 
neglect  or  positive  refusal  of  the  assignee  to 
perform  a  duty  apparently  in  advancement  of 
the  trust,  as  to  the  precise  subject  in  which 
the  creditors  collectively  seek  to  establish  their 
rights,  which  they  must  always  do  at  the  peril 
of  costs. 

It  was  not  pretended  that  the  Court  of  Chan- 
cery could  change  the  assignee.  All  that  could 
be  expected  was  to  enable  the  parties  in  inter- 
est to  enforce  the  rights  which  the  assignee 
was  disinclined,  either  from  negligent  or  sin- 
ister motives,  to  give  effect  to. 

The  demand,  in  this  instance,  was  not  ad- 
mitted by  the  government  of  the  United  States 
to  be  a  claim  on  its  justice.  It  is  not  a  debt. 
Several  other  persons  were  originally  inter- 
ested in  it,  and  the  persons  who  claim  under 
the  assignment  have  added  to  the  number  in- 
terested in  procuring  the  allowance  of  the 
claim.  None  of  these  persons,  for  aught  that 
appeared,  were  dissatisfied.  The  fund  had  not 
been  realized.  Blended  as  the  original  inter- 
ests of  Comfort  Sands  were  with  those  of 
others,  it  was  difficult  so  to  separate  them  as 
to  attribute  fault  to  the  assignee  ;  and  I  could 
573*]  not  discover  that  species  *of  neglect 
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which  would  constitute  a  proper  ground  for 
my  interference.  Besides,  the  time  elapsed 
between  the  period  when  Comfort  Sands  was 
declared  a  bankrupt,  and  the  month  of  Au- 
gust, in  the  same  year,  the  time  the  applica- 
tion was  made  to  the  assignee  to  prosecute  the 
claim,  afforded  no  opportunity  to  apply  to 
Congress  on  the  occasion,  as  it  was  well  known 
that  Congress  was  not  in  session  between  those 
days. 

I  was  satisfied,  from  these  views  of  the  sub- 
ject, that  the  bill,  as  to  this  point,  could  not 
be  sustained. 

The  French  debt,  assigned  to  Joseph  Sands, 
was  in  a  somewhat  similar  situation ;  but  the 
persons  for  whose  benefit  the  assignment  was 
intended  were  not  parties,  and  therefore  no 
effective  decree  could  be  pronounced. 

Next,  as  to  the  notes  delivered  to  John 
Havens.  [Here  His  Honor  stated  the  allega- 
tions and  facts  relative  to  them.] 

The  circumstances  stated  as  to  him,  as  to 
the  gist  of  the  bill,  are,  that  he  offered  to  prove 
his  debt  before  the  commissioners ;  that  Com- 
fort Sands,  Nathaniel  Prime,  or  some  other  of 
the  friends  of  the  former,  pending  the  exam- 
ination before  the  commissioners,  found  means 
satisfactorily  to  secure  him,  and  procure  him 
to  assign  the  debt  in  question  to  Nathaniel 
Prime,  and  that  he  afterwards  offered  to  prove 
the  debt. 

I  know  of  no  legal  restraint  on  the  assign- 
ment of  the  debts  of  a  bankrupt,  not  interfer- 
ing with  the  general  and  equal  distribution  of 
his  effects  among  his  creditors.  Like  all  other 
choses  in  action,  they  are  transferable,  so  as 
to  entitle  the  assignee  to  the  dividends  of  the 
original  creditors.  The  circumstances  stated 
afforded  probable  cause  for  suspecting  im- 
proper practice  on  the  subject ;  and  as  far  as 
the  bill  operated  as  a  bill  of  discovery,  it  was 
calculated  to  draw  the  necessary  discoveries 
from  the  defendant.  But  though  all  the  facts 
are  admitted,  they  formed  no  ground  for  a  de- 
cree against  the  defendant  *Havens;  [*574 
for  the  charge  against  him  as  deduced  from  the 
fact  is,  that  he  assigned  his  debt,  and  of  con- 
sequence the  dividends  to  accrue  therefrom  to 
Nathaniel  Prime. 

The  answer  of  Lewis  Sands  was  silent  as  to 
the  whole  of  this  transaction,  the  making  the 
notes  for  the  consideration  money  for  the 
Washington  lots  to  Comfort  Sands  excepted. 

There  was  no  evidence  to  this  point,  and  the 
whole  rested  upon  the  bill  and  answers,  which 
did  not  make  out  a  case  for  relief. 

The  complainants  alleged  that  the  whole 
amount  of  the  consideration  money  for  the 
Washington  property  sold  to  Lewis  Sands  was 
$9,000 ;  that  Lewis  Sands  gave  notes  to  the 
amount  of  $19,000.  The  inference  attempted 
to  be  drawn  was,  that  he  has  received  more 
than  he  has  disclosed.  There  was,  however, 
no  circumstances  to  be  collected  from  the 
pleadings  which  would  warrant  that  inference. 
The  collusion  charge  was  denied.  The  con- 
sideration for  the  notes  was  not  deduced  from 
the  property  of  Comfort  Sands.  For  aught 
that  appears,  they  may  have  been  made  by 
Lewis  Sands  for  another,  or  without  any  con- 
sideration ;  but  unless  they  were  made  in  fraud 
of  the  creditors,  there  was  no  room  to  question 
them. 
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Whether  these  notes  of  Lewis  Sands  existed 
or  not,  was  totally  immaterial  to  the  creditors 
of  Comfort  Sands.  As  they  are  stated  to  have 
been  made  after  the  bankruptcy  of  Comfort 
Sands,  his  indorsements  are  of  course  void ; 
and  the  only  ground  upon  which  it  was  con- 
tended they  ought  to  be  cancelled  was  their 
supposed  connection  with  the  property  of 
Comfort  Sands.  This,  however,  has  not  been 
made  out  beyond  the  Washington  estate  ;  and 
on  that  they  cannot  operate  as  a  lien.  Besides, 
the  strict  duty  of  the  assignee,  as  to  these 
debts,  was  rather  that  of  resistance  than  prose- 
575*]  cution ;  and  no  *part  of  the  interest 
confided  to  him  could  be  withdrawn  from  the 
discretionary  control  with  which  he  is  legally 
invested,  unless  either  laches  or  fault  was 
made  out  against  him  ;  or  unless  the  laches 
should  be  of  a  nature  to  enable  the  court  to 
impute  to  him  neglect  generally  as  to  the 
whole  concern.  But  he  has  not  been  required 
to  do  any  act  to  repel  the  claim. 

The  notes  in  the  hands  of  the  defendant 
Blagge  are  in  the  same  situation.  They  are 
the  notes  of  Lewis  Sands ;  and  the  complain- 
ants could  not  allege  that  the  giving  those  notes 
was  prejudicial  to  their  interests,  unless  it  ap- 
pears that  they  detracted  from  the  common 
fund.  This,  however,  is  not  the  case ;  for  it 
does  not  appear  when  they  were  made  paya- 
ble. If  payable  heretofore,  it  did  not  appear 
that  any  measures  had  been  taken  to  fix  Com- 
fort Sands  as  the  indorser.  If  payable  after 
the  bankruptcy,  as  the  notes  never  were  de- 
livered to  the  persons  who  were  intended  to  be 
thereby  benefited,  and  Blagge's  interference 
cannot  be  resolved  into  an  agency  for  them, 
they  must,  after  the  bankruptcy  intervened, 
be  legally  inoperative ;  for  the  consummation 
of  the  contract  being  suspended,  and  an  event 
occurring  destructive  of  the  indorser's  power 
to  bind  himself,  so  as  to  affect  the  interest 
of  his  creditors,  the  capacity  of  clothing  it 
with  the  legal  essentials  of  consummation, 
were  as  effectually,  to  all  legal  purposes,  lost 
as  in  case  of  death.  In  either  alternative  it 
would  be  useless  to  decree  their  delivery. 

As  to  the  houses  and  lots  in  James  Street, 
conveyed  to  the  defendant  Robert  Sands,  and 
by  him  to  John  Jackson,  both  Comfort  and 
Robert  Sands  concurred  in  stating  them  to  have 
been  fairly  conveyed,  before  the  bankruptcy 
of  Comfort  Sands,  in  consideration  of  $3,200, 
to  John  Jackson,  who  was  not  a  party,  but 
was  examined  as  a  witness,  and  whose  testi- 
mony corroborated  those  answers.  But  a  de- 
576*]  cisive  point  is,  itwas*essential  to  make 
him  a  party  to  the  suit,  to  bind  his  interest, 
and  he  has  not  been  made  a  party. 

If  the  complainants  succeeded  in  establish- 
ing their  right  to  a  portion  of  the  common 
fund,  which  ,the  assignee  had  either  despaired 
of,  or  neglected,  it  seemed  reasonable  that  it 
should  be  converted  into  money  under  their 
management,  as  parties  materially  interested 
in  making  it  as  productive  to  the  creditors 
generally  as  possible ;  and  as  to  that  point,  the 
assignee  ought  to  have  it  in  his  power  to  exe- 
cute the  trust  reposed  in  him  by  the  bankrupt 
law,  by  giving  to  the  fund  thus  recovered  the 
destination  prescribed  by  that  law. 

I  thought,  however,  that  for  this  purpose  it 
was  not  necessary  to  appoint  a  receiver ;  amas- 
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ter  being  competent  to  discharge  the  duty  re- 
quired, m  order  to  give  the  decree  effect. 

There  were  many  other  questions  necessary 
to  be  determined  in  the  cause,  before  a  final 
decree  could  be  made.  On  all  the  other  mat- 
ters pursued  by  the  bill,  I  was  of  opinion  it 
ought  to  be  dismissed ;  but  whether  with  or 
without  costs,  and  how  far  the  dismissal  ought 
to  extend,  or  how  modified,  it  was  not  then 
necessary  to  determine.  These  were,  there- 
fore, reserved  for  further  directions. 

Mews.  PendUton  and  T.  A.  Emmet,  for  the 
appellants.  The  several  conveyances  from 
Comfort  Sands,  which  are  stated  in  the  case, 
being  for  a  valuable  consideration,  are  good 
and  valid,  as  between  the  parties.  If  they  are 
void  in  regard  to  third  persons,  it  must  be 
either  under  the  bankrupt  law  of  the  United 
States  (Laws  of  U.  S.,  Vol.  V.,  p.  45),  or  the 
statute  of  this  State  for  the  prevention  of 
frauds.  (Laws  of  N.  Y.,  Vol.  I.,  p.  75,  sec. 
2;  10sess.,ch.  44.) 

This  is  a  controversy  between  creditors  and 
purchasers — not  between  some  creditors  and 
other  creditors,  who  have  obtained  an  undue 
preference  on  the  eve  of  and  in  contemplation 
of  bankruptcy.  The  10th  section  *of  [*577 
the  bankrupt  law  provides  "that  in  case  of  a 
bonafide  purchase  made  from  or  under  the 
bankrupt,  for  a  valuable  consideration,  before 
the  issuing  of  the  commission,  by  any  person 
having  no  knowledge,  information  or  notice 
of  any  act  of  bankruptcy  committed,  such  pur- 
chase shall  not  be  invalidated  or  impeached." 
This  just  and  equitable  provision  is  not  to  be 
found  in  the  English  statutes  of  bankruptcy. 
Again,  by  one  of  the  English  statutes  (1  Jac., 
ch.  15,  sec.  5),  all  voluntary  conveyances  by 
the  bankrupt  are  void  as  against  the  assignees; 
but  the  law  of  the  United  States  (sec.  17)  de- 
clares them  void  only  if  made  "with  intent  to 
defraud  creditors."  If  the  conveyances  of 
Comfort  Sands  to  his  children  were  for  a  good 
consideration,  and  without  any  intent  to  de- 
fraud his  creditors,  they  must  be  valid.  (1 
Atk.,  93.)  Any  person,  without  notice  of  an 
act  of  bankruptcy,  and  before  issuing  the  com- 
mission, may  become  a  purchaser ;  for  it 
would  be  not  only  unjust,  but  extremely  in- 
convenient, in  a  commercial  country,  if  con- 
veyances made  bona  fide,  and  without  notice, 
could  be  overreached  and  avoided  by  any  se- 
cret act  of  bankruptcy. 

Any  man  may  convey  his  own  goods  to  an- 
other for  money,  at  any  time  before  execution, 
though  he  may  fear  executions  for  debts,  pro- 
vided there  be  no  secret  trust  between  him  and 
the  vendee.  (Bac.  Use  of  the  Law,  63 ;  Law 
Tracts,  156;  13  Viner,  517:  Cowp.,  427;  1 
Atk.,  93;  lOVes.,  Jun.,  139.) 

A  debtor  may  bona  fide  prefer  one  creditor 
to  another.  (5  Term  R*ep.,  285;  Prec.  in  Chan., 
105 ;  13  Vin.,  522 ;  2  Anst.,  381 ;  1  Ves.,  Jun., 
280.) 

The  house  and  lot  in  Pine  Street  were  sold 
for  a  valuable  consideration,  and  before  any 
act  of  bankruptcy.  The  execution  was  on  a 
bona  fide  and  valid  judgment.  The  convey- 
ance of  the  27th  April,  1801,  to  Lewis  Sands, 
was  for  notes,  which  were  afterwards  paid 
away  to  creditors  of  Comfort  Sands.  The 
price  was  adequate.  It  was  a  sale  at  public 
auction,  where  there  was  a  competition  of  bid- 
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ders.  Mere  inadequacy  of  price  is  not,  of  it- 
self, evidence  of  fraud  ;  but  is  a  circumstance 
578*]  of 'suspicion  to  be  confirmed  by  Qther 
proofs.  (2  Ves.,  518;  Rob.  on  Fraud.  Conv., 
373,  170.)  The  acts  of  ownership,  when  ex- 
plained by  the  answers,  are  too  trifling  to  fur- 
nish evidence  of  any  secret  trust  for  Comfort 
Sands. 

It  is  admitted  that  if  the  conveyances  were 
after  an  act  of  bankruptcy,  or  notice  of  it, 
they  were  void.  An  act  of  bankruptcy  cannot 
exist  by  implication.  The  debtor  must  do 
some  one  of  the  acts  enumerated  in  the  stat- 
ute— as  lying  in  prison  two  months  without 
giving  bail ;  and  the  act  of  bankruptcy  is  not 
complete  until  that  time  is  expired.  In  En- 
gland it  is  different,  and  has  relation  back  to 
the  day  of  arrest.  The  commissioners  state 
that  Comfort  Sands  began  trading  on  the  21st 
March.  But  their  declaration  is  not  conclu- 
sive ;  the  act  does  not  intend  that  any  such 
judicial  power  should  be  exercised  by  them. 
The  production  of  the  commission  and  assign- 
ment is  evidence  merely  that  the  party  was  a 
bankrupt  when  the  commission  issued.  If  the 
time  was  doubtful,  there  ought  to  have  been 
an  issue  to  ascertain  the  fact.  But  if  the  act 
was  committed  on  the  21st  March,  yet  if  Lewis 
Sands  had  no  notice  of  it,  the  conveyance  to 
him  would  be  valid. 

The  Brooklyn  estate  was  conveyed  to  Henry 
Sands  prior  to  any  act  of  bankruptcy ;  and  the 
only  question  is,  whether  the  conveyance  was 
made  with  a  view  to  defraud  creditors.  Where 
a  bill  calls  upon  a  defendant  to  answer  as  to 
certain  facts,  it  makes  the  answer  evidence  as 
to  such  facts.  If  the  answer  is  to  be  taken  as 
fact,  then  there  was  no  fraud.  The  acts  of 
Comfort  Sands,  said  to  be  evidence  of  owner- 
ship, were  done  by  him  as  agent  for  his  son. 
He  could  act  from  a  mere  parol  authority. 
(Rob.  on  Fiaud.  Conv.,  113;  9  Ves.,  Jun., 
251.)  The  answers  expressly  deny  any  fraud, 
and  they  are  confirmed  by  the  proofs  in  the 
cause. 

But  supposing  that  the  conveyances  were 
not  valid,  yet  the  decree  is  erroneous  in  not 
directing  the  money  paid  by  the  grantees  to  be 
579*]  refunded,  and  the  conveyances  *to 
stand  as  security  until  the  money  was  repaid.- 
A  court  of  equity  does  not  undertake  to  inflict 
a  punishment ;  •  it  merely  affords  compensa- 
tion, or  prevents  fraud  from  producing  any 
injury.  Where  a  deed  is  valid  between  the 
parties,  and  fraudulent  only  as  against  credit- 
ors, the  money  paid  by  the  purchaser  is  to  be 
refunded.  (4  Bro.  C.  C.,  112;  1  Ves.,  Jun., 
206;  Free,  in  Chan.,  80,  142;  1  Ves.,  35; 
Rob.  on  Fraud.  Conv.,  451,  658;  1  Bro.  C. 
C..  420 ;  8  Ves.,  Juu.,  283 ;  3  Bro.  C.  C.,  156  ; 
1  Ves.,  518;  2  Ves.,  217;  2  Atk.,  296;  3  Bl. 
Com.,  437;  2  Bos.  &  Pull.,  59.)  The  convey- 
ances are  set  aside,  on  payment  of  the  pur- 
chase money  and  interest.  The  right  of  the 
creditors  to  set  aside  the  conveyance  is  in  the 
nature  of  an  equity  of  redemption,  and  the 
property  is  considered  as  a  mortgage  for  the 
money  paid. 

Again,  the  decree  directs  Comfort  Sands  to 
account  for  the  rents  and  profits  of  the  Brook- 
lyn estate  from  1798  to  the  time  of  the  bank- 
ruptcy. This  is  clearly  erroneous  and  unjust. 
He  can  never  be  called  to  account  for  acts 


done  prior  to  his  bankruptcy.  If  he  could  be 
made  accountable  for  one  year,  he  might  be 
for  his  whole  previous  life. 

Again,  Henry  Sands  is  required  to  account 
for  the  rents  and  profits  from  the  4th  April, 
1800.  It  is  true  the  bankrupt  law  was  passed 
on  that  day ;  but  that  is  no  reason  for  making 
him  accountable  prior  to  any  act  of  bank- 
ruptcy. He  is  also  made  accountable  for  the 
value  of  the  lots  sold,  taken  at  the  time  of  the 
decree,  though  sold  several  years  before,  when 
they  were  of  much  less  value ;  and  no  allow- 
ance is  made  for  taxes,  or  sums  paid  to  Com- 
fort Sands,  prior  to  his  bankruptcy.  (9  Mod., 
412;  3  Atk.,  401 ;  2  Atk.,  107;  1  Ves.,  Jun.. 
161.) 

As  to  the  Greenwich  lots,  conveyed  to  his 
daughters,  it  appears  that  Comfort  Sands  was, 
in  1796  and  1797,  a  man  of  large  property. 
Where  a  man  is  not  so  much  in  debt  as  to  ren- 
der it  probable  that  his  voluntary  settlements 
and  provisions  are  made  with  a  view  to  de- 
fraud his  creditors,  they  will  be  valid.  (Rob. 
on  Fraud.  Conv.,  17,  18,  19;  3  Atk.,  410.) 
The  debtor  should  appear  to  be  absolutely  in- 
solvent at  the  time,  to  render  *such  [*58O 
settlements  for  children  which  are  regarded 
with  favor  void.  (Rob.  on  Fraud.  Conv.,  452; 
2  Ves.,  10;  2  Atk.,  520:  Cro.  Car.,  550;  2 
Bro.  C.  C.,  90  ;  Cowp.,  434  ;  2  Vern.,  44  ;  Cas. 
temp.  King,  C,  78;  5  Ves.,  Jun.,  387;  New- 
land  on  Cont.,  384.) 

Again,  the  Chancellor  has  thought  proper  to 
take  the  property  out  of  the  hands  of  the  as- 
signees of  the  bankrupt,  and  place  it  in  the 
hands  of  a  master.  If  the  creditors  were  dis- 
satisfied, they  might  appoint  new  assignees. 
To  put  the  property  into  the  hands  of  a  mas- 
ter, creates  useless  expense,  is  a  violation  of 
the  bankrupt  law,  and  an  infringement  of  the 
rights  of  a  majority  of  the  creditors. 

Messrs.  Riggs  and  Hoffman,  contra.  The  re- 
spondents appear  as  creditors  suing  for  them- 
selves, and  for  those  creditors  who  will  con- 
tribute to  the  expense.  The  other  creditors 
are  not  to  be  considered  as  those  who  have,  by 
their  vigilance,  obtained  a  satisfaction  for  their 
debts ;  but  as  combined  with  Comfort  Sands, 
in  his  attempt  to  defraud  the  respondents. 
This  is  not  the  case  of  a  grantor  applying  to 
have  conveyances  set  aside,  in  which  the  max- 
im is  to  be  applied,  that  the  party  claiming 
equity  must  first  do  equity.  The  only  grounds 
on  which  the  bankruptcy  of  Comfort  Sands 
can  have  any  influence  on  the  questions  raised 
in  the  cause  are, 

1.  That  his  assignee  became  a  necessary 
party. 

2.  That  if  the  conveyance  of  any  of  the 
property  conveyed,  independent  of  the  bank- 
rupt law,  should  be  valid,  the  respondents,  as 
standing  in  the  place  of  the  assignee,  may  have 
the  benefit  of  the  bankrupt  laws. 

3.  As  to  bringing  the  money  into  court,  and 
the  distribution  of  the  fund. 

The  cases  which  have  been  cited,  if  exam- 
ined, will  be  found  not  to  contain  the  doctrine 
to  support  which  they  were  adduced,  or  are 
wholly  inapplicable.  An  attentive  examina- 
tion of  them  will  show  that  Lewis  Sands  and 
Henry  Sands  can  be  entitled  to  no  indemnity 
for  their  advances  or  responsibilities. 

*We  contend  that  the  conveyances  [*58 1 
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by  Comfort  Sands  are  fraudulent  and  void,  at 
•common  law,  independent  of  any  statute  of 
bankruptcy.  We  sh'all  first  exhibit  the  con- 
duct of  Comfort  Sands  from  the  beginning  of 
these  transactions,  which  are  throughout 
marked  with  that  want  of  candor  and  honesty  as 
to  leave  no  doubt  of  the  fraud.  [Here  the  coun- 
sel  went  into  a  minute  examination  of  the  facts.  ] 

Conveyances  of  property  with  a  fraudulent 
intent  either  pass  no  estate  or  are  void  against  j 
the  persons  intended  to  be  defrauded.  (Rob. 
on  Fraud.  Conv.,  591-596.)  This  is  either  by 
common  law  or  the  statute  of  13  Eliz.,  ch.  5. 
•(3  Co.,  78  b;  Dyer,  294  b;  Hob.,  72.)  A 
gratuitous  conveyance  is  always  void  as  against 
creditors.  (Rob.  on  Fraud.  Conv.,  450,  451, 
452.)  The  relationship  between  the  grantor 
and  grantee  is  a  strong  circumstance  of  sus- 
picion ;  and  the  possession  of  the  grantor,  and 
acts  of  ownership  by  him  inconsistent  with 
the  pretended  sale,  are  evidence  of  fraud. 
(Rob.,  Ib.,  198.  199,  554,  558;  2  Bulst,,  225; 
1  Fonb.,  270,  and  notes.) 

Again,  in  cases  of  alleged  fraud,  the  answer 
of  the  party  is  not  to  be  relied  on  as  to  any 
advances  ;  but  positive  proof  of  the  payment 
of  the  money  is  required.  The  mere  responsi- 
bility is  not  sufficient.  (3  P.  Wms.,  288;  2 
Ves.,  516.) 

Whoever  comes  into  possession  of  an  estate 
conveyed  by  fraud  must  account  for  the  rents 
and  profits,  when  the  conveyance  is  set  aside. 
(2  Rep.  in  Ch.,  30,  Langton  v.  Tracy,  Ridg- 
way's  Rep.  temp.  Hardw.,  176;  9  Mod.,  83.) 
The  case  of  Stnckpole  v.  Davoren  (1  Bro.  P.  C. , 
»;  1  Atk.,  13;  2  Atk.,  107)  is  a  very  strong 
authority  on  this  point. 

As  to  the  disposition  of  the  fund,  the  Court 
of  Chancery,  having  jurisdiction  of  the  cause, 
ought  also  to  have  the  disposition  of  the  prop- 
•erty.  It  will  not  jeopardize  it  by  putting  it  in 
the  hands  of  the  assignee.  It  is  more  consis- 
tent with  the  dignity  of  the  court  that  it 
should  be  placed  in  the  hands  of  a  master,  be- 
fore whom  all  the  creditors  should  exhibit 
their  claims,  that  they  may  be  contested  or 
verified.  In  equity  all  the  creditors  are  equal, 
and  no  preference  is  to  be  given  to  judgment 
creditors,  or  such  as  have  legal  liens.  The 
582*]  *proper  mode  is  to  declare  that  the 
creditors  should  prove  their  debts  before  the 
master,  and  that  they  should  be  paid  pro  rata. 
A  receiver  may  be  appointed  to  receive  the 
rents  and  profits,  until  the  final  end  of  the 
suit.  (Wyatt,  355,  356;  3  Atk.,  564.) 

YATES,  J.  In  stating  this  case,  for  the  pur- 
pose of  giving  an  opinion,  I  shall  confine  my- 
self to  such  facts  as  are  immediately  connect- 
ed with  the  subjects  mentioned  in  the  petition 
-of  appeal  as  exceptionable  in  the  decree  of  His 
Honor,  the  Chancellor,  beyond  which  it  is 
understood  this  court,  according  to  an  estab- 
lished rule,  will  not  proceed  in  their  adjudica- 
tion, unless  it  be  to  extend  and  modify  the  de- 
cree, in  favor  of  the  respondents,  according  to 
such  equitable  rules  as,  in  furtherance  of  jus- 
tice, may  be  adjudged  necessary ;  and  I  shall 
have  a  Hue  regard  to  such  acts  of  the  parties 
generally  as  tend  to  explain  or  establish  im- 
portant facts,  connected  with  the  subjects 
waich  are  immediately  before  the  court  for 
-adjudication. 
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[Here  His  Honor  stated  the  facts.] 

The  first  question  will  be  as  to  the  validity 
of  the  conveyances. 

1.  With  regard  to  the  deed  for  the  houses 
and  lots  in  Pine  and  Cedar  streets. 

It  is  contended  that  a  valid  consideration 
was  paid  for  this  property,  and  that  the  pro- 
ceeds have  been  properly  disposed  of ;  that 
the  sale,  being  public  and  by  virtue  of  seve- 
ral executions  of  contending  creditors,  is  suffi- 
cient to  test  the  adequacy  of  the  price. 

No  doubt  can  be  entertained  that,  from  the 
commencement  of  this  transaction,  Comfort 
Sands  has  been  actuated  by  motives  to  con- 
tinue this  property  under  his  control,  particu- 
larly while  Mr.  Swartwout  was  connected 
with  it.  What  he  intended  should  be  the  ul- 
timate disposition  of  it,  remains  to  be  inquired 
into.  Whenever  a  person,  in  the  embarrassed 
situation  in  which  Comfort  Sands  *ap-  [*583 
pears  to  have  been  at  this  time,  voluntarily  ex- 
ecutes a  bond  and  warrant  to  enter  judgment 
in  favor  of  particular  creditors,  it  must,  from 
the  nature  of  the  transaction,  create  suspicion; 
and  his  conduct  immediately  becomes  a  prop- 
er subject  for  the  most  scrupulous  investiga- 
tion. 

It  is  true,  as  has  been  remarked,  that  there 
are  creditors  who,  in  honor,  and  perhaps  in 
conscience,  ought  to  be  preferred ;  and  I 
shall  not  undertake  to  say,  that  H.  and  S. 
Johnson,  together  with  John  Swartwout, 
were  not  of  this  description.  Had,  there- 
fore, this  property  been  sold  for  its  real 
value,  to  a  boruifide  purchaser,  and  the  avails 
appropriated  to  discharge  the  debts  and  re- 
sponsibilities assumed  by  those  persons  for 
Comfort  Sands,  it  might  perhaps  be  justified; 
but  as  they  were  satisfied  by  him  in  a  differ- 
ent manner,  this  property  virtually  continued 
in  his  hands,  and  under  his  control ;  for  it  is 
admitted  that  Swartwout  must  be  deemed  the 
trustee  of  Comfort  Sands,  having  at  his  in- 
stance and  request  purchased  from  the  sheriff. 
Notwithstanding  his  situation  as  trustee, 
Swartwout,  on  being  requested  by  Comfort 
Sands  to  convey  to  his  son  Lewis,  hesitates  to 
do  it.  The  reluctance  evinced  by  him  shows 
his  impression  of  the  impropriety  of  the  pro- 
posed conveyance.  He  hesitated,  certainly 
not  from  a  desire  to  retain  the  property,  and 
convert  it  to  his  own  use.  It  must  have  been 
from  the  suspicious  aspect  of  the  conduct  of  C. 
Sands,  with  which  he,  in  this  particular,  was 
fully  acquainted  from  the  commencement. 
On  being  informed,  however,  that  he  would 
take  a  note  for  $11, 000  from  Lewis  Sands,  and 
pass  the  same  to  his  creditors,  Swartwout,  on 
the  27th  April,  1801,  conveyed  this  property 
to  Lewis  Sands,  subject  to  a  lien  of  $2,500, 
amounting  in  the  whole  to  $13,500.  This 
is  the  period  it  passed  out  of  the  hands  of 
Comfort  Sands,  if  the  conveyance  executed  bv 
John  *Swartwout  is  to  be  considered  [*584 
valid  :  and  as  this,  in  fact,  is  a  sale  made  by 
the  'father  to  the  son  at  a  time  when  his  cir- 
cumstances were  much  embarrassed,  it  must 
undergo  a  strict  examination  :  for,  independ- 
ent of  other  circumstances,  as  observed  by 
Roberts  on  Fraudulent  Conveyances,  p.  452, 
"  the  very  proximity  of  blood  raises  rather 
the  idea  of  confederacy  than  affection." 

It  cannot  reasonably  be  supposed  that  Lewis 
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Sands  was  not  in  possession  of  sufficient  in- 
formation respecting  the  circumstances  of  his 
father,  to  be  convinced  that  he  was  at  this 
time  about  becoming  a  bankrupt,  and  had  al- 
ready committed  the  act  of  bankruptcy  upon 
which  the  commission  was  to  be  issued  ;  and 
that  a  purchase  made  by  him  must  be  intended 
either  for  his  immediate  benefit,  or  for  the  ul- 
timate advantage  of  his  father.  This  is  by  no 
means  an  unwarrantable  presumption,  par- 
ticularly when  aided  by  the  extraordinary 
situation  of  this  property,  that  John  Swart- 
wout  was  the  grantor,  and  his  father  the  actu- 
al vendor,  and  exclusive  manager  of  the  busi- 
ness, both  before  and  at  the  time  of  the  sale, 
and  who  took  his  note  in  the  first  instance 
payable  to  bearer. 

As  to  the  amount  of  the  consideration  al- 
leged to  be  paid  for  this  property,  I  am  not 
surprised  that  the  true  value  could  not  be  ob- 
tained at  the  sheriff's  sale.  On  such  occasions 
there  will  always  exist  a  reluctance  on  the 
part  of  the  purchaser  of  an  estate  owned  by  a 
person  so  extensively  involved  as  Comfort 
Sands  must  have  been  at  the  time  of  the  sale. 
This  inadequacy  of  price  appears  evident  by 
the  testimony  of  Swartwout,  the  purchaser  in 
the  first  instance.  He  states  the  value  at  $16,- 
000,  making  a  difference  of  upwards  of  $2,000 
between  the  amount  alleged  to  be  paid  by 
Lewis  Sands  and  his  valuation.  When  the 
peculiar  situation  of  the  witness  is  considered, 
we  cannot  but  place  reliance  on  his  judgment. 
585]  *He  asserts  that  his  interference  *was 
for  his  own  indemnity,  and  consequently  the 
value  of  this  property  must  have  been  a*  sub- 
ject of  interest  and  inquiry  to  him.  Besides, 
the  other  witnesses  do  not  testify  to  the  ag- 
gregate amount,  but  to  the  annual  value.  This 
is  not  a  just  rule.  Many  estates  in  this  coun- 
try sell  for  an  amount  the  lawful  interest  of 
which  far  exceeds  the  annual  income.  As 
this  might,  perhaps,  be  considered  a  mere  mat- 
ter of  opinion,  and  that  too  much  reliance 
ought  not  to  be  placed  on  it,  I  shall  regard  it 
only  of  importance  when  connected  with  the 
•possession  and  acts  of  ownership.  These  are 
proved  by  his  residing  for  some  time  in  one  of 
the  houses,  and  by  the  testimony  of  Isaac 
Piersonand  John  Gibson,  to  whom,  as  owner, 
he  let  the  house  in  Cedar  Street,  gave  receipts  in 
his  own  name  for  the  rent,  and  ordered  repairs 
to  be  made.  Add  to  this  the  extraordinary  ap- 
plication of  the  pretended  consideration  notes 
to  creditors,  without  their  apparent  consent 
or  acquiescence. 

From  all  tliese  acts,  the  conduct  of  the  par- 
ties appear  to  be  so  strongly  marked  with  col- 
lusion, to  the  injury  of  the  creditors  of  Com- 
fort Sands,  that  I  have  no  hesitation  in  saying 
that  the  deed  from  John  Swartwout  to  Lewis 
Sands,  for  the  houses  and  lots  in  Pine  and 
Cedar  streets,  is  void. 

The  principles  upon  which  this  deed  is  ad- 
judged void  cannot  admit  of  a  re-imburse- 
ment.  or  an  indemnification  to  Lewis  Sands, 
against  the  consequences  of  his  own  fraudu- 
lent acts.  There  can  be  no  doubt  of  his 
knowledge  of  the  whole  business,  and  an  un- 
derstanding that  he  was  to  participate  in  the 
expected  advantages  to  be  secured  by  this 
iniquity.  Not  a  cent  has  ever  been  paid  by 
himself  ;  and  the  notes  in  the  hands  of  John 
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Blagge,  we  have  reason  to  believe,  remain  un- 
der the  control  of  his  ^father.  No  equitable 
claim  can  consequently  exist  for  re-imburse- 
ment  or  indemnity,  especially  in  favor  of  a 
person  deemed  a  party  to  the  transaction. 
*1  am,  therefore,  of  opinion  that  the  [*58O 
decree  in  this  respect  is  correct,  being  ground- 
ed on  the  fraudulent  intentions  of  both  Com- 
fort and  Lewis  Sands  ;  and  governed  by  prin- 
ciples different  from  those  on  which  most  of 
the  cases  adduced  by  the  appellants  were  de- 
cided, where  deeds  were  avoided,  or  set  aside 
on  particular  terms  or  conditions,  founded  on. 
hard  or  unconscientious  bargains. 

It  appears  that  the  debt  due  to  the  Bank  of 
New  York  of  $56,000,  without  the  addition  of 
interest  to  accrue,  was  the  true  consideration  to 
be  paid  for  the  Brooklyn  property,  and  to- 
which  amount  I  shall  confine  my  observations 
on  the  question  respecting  the  adequacy  of 
price. 

The  estate  was  held  in  common  with 
Joshua  Sands,  the  brother  of  Comfort  Sands, 
who  must  be  well  acquainted  with  its  value, 
and  who  considered  it  as  worth,  at  the  time  of 
the  sale.  $75,000.  A  collector  of  taxes  at 
Brooklyn  states  the  value  to  be  from  $60,000 
to  $100,000.  The  average  value,  according  to- 
his  estimation,  would  be  $80,000. 

I  believe  there  is  not  one  witness  who  puts 
it  at  less  than  $70,000 ;  so  that,  on  the  most 
moderate  valuation,  there  existed  a  difference 
of  $14,000,  and  by  the  testimony  of  Joshua 
Sands,  $19,000.  This  is  a  strong  circumstance 
to  presume  the  sale  fraudulent. 

The  acts  of  ownership  exercised  over  this 
property  appear  from  the  testimony  of  several 
witnesses.  The  allegation  that  those  were  the 
acts  of  an  agent  for  Henry  Sands,  does  not 
prevent  the  effect  produced  by  the  evidence 
on  the  validity  of  the  whole  transaction.  No 
acts  of  ownership  can  be  more  striking  than 
the  receiving  of  rents,  the  payment  of  taxes, 
and,  in  some  measure,  managing  and  directing 
the  sales  and  disposition  of  the  property.  Al- 
though it  will  not  be  questioned  that  an  agent 
may  be  appointed  by  parol,  yet  it  is  somewhat 
extraordinary  there  did  not  exist  some  written 
authority, *particularly  between  parties  [*587 
who,  at  the  time  of  the  sale  of  this  very  prop- 
erty, evinced  the  greatest  care  and  caution,  by 
entering  into  written  articles,  when  the  deeds 
were  to  be  executed  a  few  days  thereafter.  No 
particular  accounts  as  to  this  agency  have  ever 
been  exhibited  between  them  ;  and  on  other 
occasions,  different  and  extensive  payments 
are  alleged  to  have  been  made  on  an  adjust- 
ment of  accounts  ;  but  no  books  were  pro- 
duced. These  are  evidently  mere  pretenses  to 
cover  improper  designs.  I  cannot  doubt,  there- 
fore, but  that  the  sale  of  this  property  was 
fraudulent,  and  the  deed  consequently  void. 

It  does  not  appear  that  any  money  has  been 
paid,  except  out  of  the  sales  of  this  property, 
nor  that  Henry  Sands  can  have  a  claim  for  re- 
imbursement and  indemnity,  for  the  reasons 
already  assigned,  in  considering  the  same  sub- 
ject, respecting  the  Pine  and  Cedar  Street 
property.  No  doubt  of  a  combination  between 
Comfort  Sands  and  Henry  Sands  can  possibly 
exist.  There  evidently  appears  to  be  a  deliber- 
ate system  adopted  by  Comfort  Sands,  to  put 
a  large,  if  not  the  greatest,  portion  of  his 
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property  into  the  hands  of  his  children,  for  the 
avowed  purpose  of  effecting  an  odious  dis- 
crimination between  his  creditors,  not  discon- 
nected with  improper  views  and  intentions  to 
benefit  himself,  and  wholly  to  defeat  some  of 
the  creditors. 

I  shall  next  proceed  to  inquire  into  the  ac- 
count ordered  of  the  rents  and  profits  of  this 
estate. 

The  decree  in  the  Court  of  Chancery  does 
not  interfere  with  the  purchasers  from  Henry 
Sands.  Those  persons  are,  perhaps,  properly 
left  in  the  undisturbed  enjoyment  of  the  rights 
obtained  under  that  conveyance  ;  but  an  ac- 
count of  the  rents  and  profits  of  all  the  real 
estate  conveyed  by  Comfort  Sands  to  Henry 
Sands  from  the  9th  day  of  July,  1798,  is 
directed. 

588*]  *The  peculiar  province  of  a  court  of 
equity  is  to  detect  and  pursue  fraudulent 
alienations,  and  arrest  the  property,  particu- 
larly while  in  the  hands  of  any  of  the  parties 
to  the  transaction.  This  interference,  how- 
ever, must  be  grounded  on  an  existing  right 
in  the  party  claiming  redress,  and  can  only 
take  effect  from  the  period  when  that  right 
accrued  in  relation  to  the  property.  The  title 
to  such  parts  as  are  found  in  their  hands  must 
be  considered  as  continuing  in  Comfort  Sands, 
until  the  act  of  bankruptcy  committed  by 
him.  I  cannot,  therefore,  discover  in  what 
manner  either  Comfort  Sands  or  Henry  Sands 
can  possibly  be  liable  for  the  rents  and  profits 
of  this  estate,  before  that  period. 

It  cannot  be  contended  that  Comfort  Sands 
had  no  right,  before  that  time,  to  expend  the 
avails  or  annual  income,  at  his  discretion, 
without  responsibility  to  any  one. 

On  a  review,  therefore,  of  the  whole  trans- 
action between  him  and  Henry  Sands,  and  a 
recurrence  to  the  reasons  stated  for  the  avoid- 
ance of  the  deed  from  him,  the  property  being 
considered  under  his  control  and  management, 
the  demand  on  Henry  Sands  for  the  rents  and 
profits  previous  to  the  acts  of  bankruptcy, 
ought  not  to  be  made.  The  decree  ought, 
therefore,  to  be  so  modified,  that  no  accounts 
of  the  rents  and  profits  be  required  from  either 
of  them,  until  that  event. 

It  is,  undoubtedly,  the  duty  of  this  court,  in 
making  up  their  opinion,  to  notice  every  in- 
cident connected  with  the  cause,  and  conse- 
quently, that  part  of  the  decree  ordering  those 
parties  who  are  out  of  the  jurisdiction  of  the 
court  to  join  in  a  conveyance  with  the  master, 
ought  to  be  so  modified  as  to  enable  the  court 
to  enforce  the  decree,  and  secure  an  effectual 
remedy  to  the  parties. 

Upon  the  whole,  my  opinion  is,  that  the  de- 
cree of  His  Honor,  the  Chancellor  be  affirmed, 
except  as  to  the  time  when  the  accounts  of  the 
rents  and  profits  in  relation  to  the  Brooklyn 
estate  ought  to  commence. 

589*]  *VAN  NESS,  J.,  not  having  heard 
the  argument  of  the  cause,  gave  no  opinion. 

SPENCER,  J.,  was  for  affirming  the  decree 
below,  except  as  to  the  person  who  was  to  re- 
ceive and  distribute  the  fund.  He  observed, 
that  whenever  as  assignee  declines  to  act,  the 
creditors  have  a  right  to  institute  a  suit  for  the 
benefit  of  all  the  creditors.  By  the  law  of  the 
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United  States,  the  property  of  the  bankrupt  is 
vested  in  his  assignees.  The  conveyances  be- 
ing adjudged  fraudulent  and  void,  the  prop- 
erty remained  in  Comfort  Sands,  and  by  the 
bankrupt  law  became  vested  in  his  assignees. 
The  conveyances  were  void  at  common  law  ; 
but  the  Court  of  Chancery  had  a  concurrent 
jurisdiction,  it  being  a  case  of  fraud  ;  and  the 
application  to  that  court  was  merely  for  the 
purpose  of  avoiding  the  conveyances.  It  does 
not  follow  that,  because  the  Court  of  Chan- 
cery had  this  cognizance  of  the  cause,  it  is  to 
take  the  property  out  of  the  hands  of  the  as- 
signee, and  place  it  in  the  hands  of  a  master. 
Having  disincumbered  the  estate  of  the  con- 
veyances, the  property  remained  as  if  those 
deeds  had  never  existed  ;  and  being  vested,  by 
the  law  of  the  United  States,  in  the  assignees, 
no  court  can  devest  it. 

KENT,  Ch.  J.  The  first  and  principal  ques- 
tion in  this  cause  arises  upon  two  deeds  of  con- 
veyance of  the  estate  of  Comfort  Sands  ;  the 
one  from  him  to  his  son  Henry,  for  the  Brook- 
lyn estate,  and  the  others  from  John  Swart- 
wout  to  Lewis  Sands,  for  the  houses  and  lots 
in  Pine  and  Cedar  streets,  in  the  city  of  New 
York.  Comfort  Sands  stopped  payment  and 
became  insolvent,  in  the  year  1797.  He  had 
been  very  extensively  engaged  in  trade,  and 
at  the  time  of  his  failure,  he  was  possessed 
*of  a  large  real  and  personal  estate,  [*o9O 
and  owed  debts  to  a  great  amount. 

Instead  of  calling  his  creditors  together,  and 
exhibiting  to  them  a  full  and  fair  account  of 
his  debts  and  estate,  according  to  the  usual 
course  with  unfortunate  merchants,  he  refused 
or  neglected  to  exhibit  any  statement  of  his 
affairs,  or  to  give  them  any  satisfaction  on  the 
subject.  He  declared  that  he  would  prefer 
those  creditors  who  did  not  sue  him  ;  and  just 
before  the  commission  of  bankruptcy  had 
issued,  he  went  so  far  as  to  declare  in  writing, 
that  his  hostile  creditors  would  suffer  for  their 
conduct,  and  not  get  five  per  cent,  for  their 
demands. 

With  such  a  temper  of  mind  under  his  mis- 
fortunes, it  was  very  natural  that  the  general 
disposition  of  his  estate  to  his  children  should 
destroy  the  confidence,  and  awaken  the  appre- 
hensions of  his  creditors. 

In  June,  1798,  he  conveyed  his  Schaticoke 
estate  ;in  July,  1798,  his  Brooklyn  estate  ;  and 
in  September,  1799,  his  Minisink  estate,  to  his 
son  Henry.  In  November,  1798,  his  household 
furniture  was  seized  under  an  execution  issued 
in  favor  of  two  friendly  creditors,  and  sold  to 
Nathaniel  Prime,  his  son-in-law,  who  left  the 
same  to  continue  in  his  possession  and  enjoy- 
ment. In  April,  1801,  his  houses  in  Pine  and 
Cedar  streets  were,  by  arrangement  with 
Swartwout,  his  trustee,  conveyed  to  his  son 
Lewis,  and  in  June  following  he  conveyed  to 
the  same  son  his  lots  in  the  city  of  Wash- 
ington. 

These  sons,  at  the  time  of  their  respective 
purchases,  were  not  men  of  reputed  property, 
or  by  any  means  competent  to  pay  for  such 
great  estates.  His  son  Henry,  in  1798,  had 
just  quitted  his  clerkship  in  an  attorney's 
office,  and  was  not  in  much  business,  and  pos- 
sessed little  pecuniary  credit.  His  son  Lewis 
was  also  a  member  of  his  family  in  1801,  and 
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of  no  reputed  responsibility.  These  were  the 
two  sons  to  whom  Mr.  Sands  thought 
£i92*]  *proper  to  convey  real  estate  worth, 
according  to  his  own  valuation,  nearly  $100,- 
000  ;  and  he  declared,  before  the  commissioners 
of  bankrupt,  that  these  sales  were  made  to  pre- 
vent the  operation  of  judgments,  and  to  save 
his  property  from  being  sacrificed. 

The  geneYal  aspect  of  the  business  must  at 
once  excite  in  the  mind  a  well-grounded  dis- 
trust of  the  probity  of  the  transactions  ;  and 
when  we  connect  with  it  this  confession  of  the 
party,  the  conclusion  must  press  very  strongly 
upon  us  that  these  sales  were  not  fair  and  hon- 
est, were  fraudulently  intended  to  secure  a  very 
considerable  share  of  the  property,  for  the 
future  benefit  of  himself  and  his  children.  A 
-sale  made,  with  the  intent  avowed  by  C.  Sands, 
comes  almost  within  the  very  words  of  the 
statute  of  13  Eliz.,  which  we  have  adopted 
{Laws  of  N.  Y.,  Vol.  I.,  p.  75),  which  declares 
that  every  conveyance  of  lands  made  with  the 
purpose  or* intent  to  delay,  hinder,  or  defraud 
creditors  of  their  lawful  actions  and  demands, 
shall  be  utterly  void.  (2  Rev.  Stat.,  137.) 

I  shall  first  look  more  particularly  into  the 
circumstances  attending  the  sale  of  the  Brook- 
lyn estate. 

*  Comfort  Sands,  on  the  5th  day  of  July,  1798, 
entered  into  a  formal  written  agreement  with 
his  son  Henry,  to  convey  to  him  the  Brooklyn 
estate  for  $60,000 ;  and  this  agreement  was 
curried  into  effect,  in  four  days  thereafter,  by 
the  deed  of  the  9th  of  July.  Such  a  studied 
formality  in  the  negotiation,  such  a  prelimi- 
nary precaution  without  any  apparent  use  or 
necessity,  and  that,  too,  between  a  father  and 
a  boy,  just  then  emerged  from  school,  and,  as 
we  may  very  well  infer  from  the  facts,  still 
much  dependent  upon  his  father,  and  when 
the  sale  was  avowedly  intended  by  the  father 
as  a  benefit  to  his  son"  is,  to  say  the  least  of  it, 
very  extraordinary.  It  was  out  of  the  usual 
ana  natural  course,  as  between  such  parties, 
and  it  therefore  betrays  contrivance,  in  order 
to  give  color  to  the  transaction.  The  estate 
592*]  was  *estimated  at  $60,000,  which  was 
the  nominal  consideration  in  the  deed.  To 
make  up  this  sum,  the  mortgage  to  the  bank 
of  New  York,  amounting,  in  principal  and 
interest,  to  $53,000,  was  taken  into  the  esti- 
mate, and  another  year's  interest  to  the  bank, 
to  the  amount  of  $3,000,  was  anticipated.  The 
residue  of  the  purchase  money,  after  deduct- 
ing the  mortgage  upon  the  premises,  with  this 
anticipated  interest,  was  $4,000,  and  that  sum 
was  to  be  paid  to  Comfort  Sands ;  and  he  was 
authorized  by  Henry  to  receive  it,  and  he 
afterwards  did  receive  it,  out  of  the  rents  and 
profits.  The  estate  was  thus  sold  for  $3,000 
less  than  the  reputed  value  in  the  deed  ;  for  if 
the  rents  and  profits  for  the  year  ensuing  the 
sale  were  a  complete  set-off  against  the  inter- 
est which  was  to  grow  due  in  that  year  upon 
the  mortgage.  The  consideration  sum,  as 
agreed  upon  by  the  parties  at  the  time  of  the 
sale,  is  thus  reduced  to  $57,000 ;  and  yet  the 
parties  contrived,  without  any  justifiable  or 
even  plausible  pretext,  to  give  the  considera- 
tion in  the  deed  an  artificial  and  nominal  rise 
to  $60,000. 

But  the  reputed  value  in  the  deed  was  not 
the  real  value  of  the  estate.  It  was  the 


minimum,  or  least  sum  at  which  any  person 
had  ever  computed  its  value.  The  value,  in 
July,  1798,  according  to  the  weight  of  testi- 
mony, was  at  least  $75,000.  This  was  the 
positive  testimony  of  Joshua  Sands,  who  was 
perfectly  acquainted  with  the  property,  and 
very  competent  to  determine  its  value  ;  and 
this  was  even  below  the  average  price,  accord- 
ing to  the  opinion  of  the  collector  of  taxes  at 
Brooklyn.  We  may  then  very  fairly  consider 
that  the  price  of  the  Brooklyn  estate,  as  esti- 
mated in  the  sale  from  C.  Sands  to  his  son, 
was  at  least  $18,000  below  the  real  value. 
Here  was  then  a  great  inadequacy  of  price. 

But  as  the  $4,000,  coming  to  Comfort  Sands 
upon  this  sale,  were  paid  out  of  the  rents  and 
profits,  the  *son  never  paid  a  cent  out  [*593 
of  his  own  pocket,  nor  is  it  probable  that  the 
father  ever  looked  to  him  as  personally  re- 
sponsible. The  sale  has  every  appearance  of 
a  settled  design  to  save  the  residuum  of  the 
estate,  after  the  discharge  of  the  mortgage  to 
the  bank,  from  the  grasp  of  the  creditors,  and 
to  reserve  it  either  for  the  use  of  the  father, 
or,  as  he  himself  expresses  it,  for  the  benefit  of 
his  son. 

These  very  striking  circumstances  attend- 
ing the  execution  and  consideration  of  the 
deed,  were  followed  by  acts  of  Comfort 
Sands,  with  the  knowledge  and  privity  of  the 
son,  which  confirm  the  inference  that  the  sale 
was  intended  as  a  mere  cover  to  protect  the 
estate,  and  defraud  the  creditors.  He  con- 
tinued in  the  exercise  of  acts  of  ownership,  by 
selling  and  leasing  lots,  and  holding  himself 
out  to  the  world  as  the  real  owner.  For  the 
evidence  of  this  fact,  I  need  only  refer  gen- 
erally to  the  testimony  of  the  witnesses,  and 
especially  to  the  deed  from  C.  Sands  to  Annett, 
in  March,  1802,  the  agreement  to  sell  lots  to 
Shelzel  in  the  same  year,  and  the  lease  from  C. 
Sands  to  Britten  in  April,  1804  ;  and  none  of 
the  lots  specified  in  these  sales  were  included 
in  the  reconveyance  from  the  son.  C.  Sands 
also  continued  his  former  attentions,  and  be- 
stowed all  his  care  upon  the  property.  His 
son  Henry  did  little  or  nothing.  He  made  few 
(if  any)  contracts,  and  he  took  upon  himself 
neither  trouble  nor  responsibility. 

I  am  aware  of  the  allegation  that  C.  Sands 
acted  all  this  while  as  the  agent  of  his  son  ; 
but  this  allegation,  although  easily  made,  is 
not  supported  by  proof.  We  have  no  evidence 
of  any  regular  appointment  or  instructions 
from  the  son,  or  of  any  regular  account  kept 
and  rendered  by  the  father  of  his  receipts  and 
expenditures,  as  agent.  The  attempt  to  screen 
these  constant,  essential  and  conclusive  acts  of 
ownership,  under  the  *authority  of  an  [*594 
agent,  is  a  shallow  artifice,  destitute  even  of 
the  merit  of  plausibility. 

The  next  subject  of  examination  is  the  deed 
from  Swartwout  to  Lewis  Sands. 

The  Pine  and  Cedar  streets  lots  were  sold 
at  a  sheriff's  sale,  in  1798,  upon  the  judgment 
in  favor  of  H.  and  S.  Johnson  ;  and  John 
Swartwout  purchased  them  for  about  $11,000. 
He  became  the  purchaser,  at  the  request  of  C. 
Sands  ;  he  says  that  he  was  also  induced  to 
make  the  purchase  for  his  own  eventual 
indemnity,  as  a  surety.  C.  Sands  told  Swart- 
wout. at  the  time  of  making  the  request,  that 
it  would  be  the  means  of  preventing  a  sacrifice 
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of  the  property,  and  that  the  plaintiffs  in  the 
execution  would  enable  him  to  pay  the  pur- 
chase money  to  the  sheriff.  .  This  was  accord- 
ingly done  by  C.  Sands,  who  put  into  his 
hands  certain  notes  of  the  plaintiffs,  which  the 
.sheriff  received  as  payment.  The  sale  to 
Swartwout  was,  therefore,  made  in  conse- 
quence of  an  amicable  arrangement  between 
all  parties  ;  and  it  was  manifestly  a  mere  cover 
of  the  property  for  the  benefit  of  C.  Sands. 
Swartwout  continued  the  nominal,  and  C. 
Sands  the  real  owner,  until  April,  1801,  when 
Swartwout,  being  exonerated  from  his  re- 
sponsiblities/  did,  at  the  request  of  Comfort 
Sands,  convey  the  houses  and  lots  to  his  son 
Lewis  Sands,  and  took  a  note  from  Lewis, 
payable  to  bearer  for  the  consideration  sum, 
and  delivered  the  same  over  to  the  father.  If, 
then,  we  view  this  act  in  its  true  and  genuine 
light,  here  was  a  sale  of  these  lots  by  Comfort 
Sands  to  his  son  Lewis  ;  and  the  question  is, 
whether  that  sale  was  not  a  palpable  fraud  at- 
tempted to  be  committed  upon  the  creditors. 

The  contrivance  by  which  this  property 
had,  for  the  three  preceding  years,  been 
•covered  under  the  name  of  Swartwout,  pre- 
pares the  mind  to  anticipate  fraud  in  the  sale 
to  the  son. 

•595*]  *It  was  stated,  in  the  argument, 
that  this  deed  was  fraudulent  and  void  under 
the  late  bankrupt  law,  and  I  incline  strongly 
to  this  opinion.  C.  Sands  had  been  in  jail  up- 
wards of  60  days  when  the  deed  was  exe- 
cuted ;  and  from  the  testimony  of  John  Jack- 
son, he  was  engaged  in  actual  trade  in  the 
month  of  March,  preceding  the  date  of  the 
deed.  The  commencement  of  his  trading  does 
not  appear.  Jackson  proves  only  acts  done, 
as  a  trader,  in  March.  But  from  his  former 
general  character  and  business  as  a  merchant, 
and  from  those  acts  in  March,  may  we  not 
fairly  presume  that  in  February  preceding  he 
was  equally  a  trader  ?  If  so.  C.  Sands  had 
clearly  committed  an  act  of  bankruptcy, 
within  the  express  words  of  the  bankrupt  law, 
at  the  time  of  the  sale  to  Lewis ;  and  can  it  be 
possible  that  Lewis  Sands  was  a  bona  fide  pur- 
chaser, without  notice  of  that  act  of  bank- 
ruptcy ?  He  was  then  a  member  of  his 
father's  family ;  and  could  he  have  been 
ignorant  that  his  father  had  been  in  King's 
County  jail,  since  January  of  that  year  ;  and 
could  his  father  have  carried  on  trade  without 
his  knowledge  ?  The  thing  is  to  me  incredi- 
ble. 

But  admitting  that  the  acts  of  bankruptcy 
mentioned  by  John  Jackson  were  the  only 
solitary  instances  in  which  Comfort  Sands  as- 
sumed the  character  of  a  merchant  while  in 
jail,  another  and  a  more  serious  question  then 
arises,  with  what  motive  could  C.  Sands  have 
•engaged  in  the  petty  business  of  shipping  50 
barrels  of  flour  to  Europe  ?  Was  it  really  for 
the  sake  of  mercantile  profit,  and  of  renewing 
his  connections  and  operations  abroad  V  He 
was  at  that  time  completely  insolvent,  at  war 
with  his  creditors,  lost  as  to  credit,  and  actual- 
ly in  prison.  Was  it  not  then  rather  for  the 
purpose  of  becoming  a  trader,  merely  to 
bring  himself  within  the  purview  of  the  bank- 
rupt law,  to  which  he  soon  after  resorted  ? 
My  mind  is  overcome  by  the  irresistible  pres- 
sure of  circumstances  which  carry  it  to 
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this  conclusion ;  and  those  circumstances 
*outweigh  his  assertion  to  the  con-  [*596 
trary.  The  question  then  is,  was  not  this  sale 
to  Lewis  Sands  made  under  a  contemplation 
of  bankruptcy,  and  with  the  privity  of  the  son 
as  to  that  intention  ?  The  deed,  in  either  al- 
ternative which  I  have  mentioned,  was  void, 
as  made  in  frandem  leyitt,  and  to  defeat  the 
equality  and  equity  of  the  bankrupt  law. 

The  validity  of  the  deed  does  not,  however, 
rest  on  the  ground  of  constructive  fraud,  by 
being  made  against  the  policy  of  the  statute. 
The  deed  was  fradulent  in  fact,  by  being  made 
under  the  influence  of  corrupt  motives,  to 
cheat  creditors,  and  it  was,  therefore,  void  at 
common  law,  and  as  against  the  statute  of 
Elizabeth,  which  we  have  re-enacted,  and 
which  is  only  in  affirmance  of  the  principles  of 
the  common  law. 

The  sale  to  Lewis  Sands  was  for  $11,000, 
and  subject  to  a  mortgage  to  Jones  &  Haring 
for  $2,312.  The  property,  near  three  years 
before,  was,  in  the  opinion  of  Swartwout, 
worth  $16,000.  The  price  was  therefore  in- 
adequate, though  not  grossly  so.  What  be- 
came of  the  large  note  for  $11,000  does  not  ap- 
pear, except  from  the  answers  of  Comfort  and 
Lewis  Sands  ;  and  as  the  facts  in  those  answers 
were  put  in  issue,  they  ought  to  have  been  sup- 
ported by  proof.  But  assuming  the  account 
of  the  disposition  of  the  note  for  $11,000  to  be 
correct,  it  then  appears  that  the  note  was  soon 
after  exchanged,  by  arrangement  between 
Lewis  and  his  father,  for  several  small  notes, 
!  and  most  of  them  were  deposited  with  John 
Blagge,  an  agent  of  C.  Sands,  where  they  re- 
mained (for  anything  that  appears  to  the  con- 
trary) unknown  to  the  creditors,  and  where 
they  remain  still.  Blagge  says  that  he  was  not 
the  agent  of  the  creditors  for  whose  use  these 
notes  were  alleged  to  have  been  lodged,  nor 
was  he  acquainted  with  but  one  of  them.  It 
is  exceedingly  probable  that  C.  Sands  never 
gave  any  information  to  the  creditors  con- 
cerned, of  the  deposit  *of  those  notes,  [*597 
because  no  application  was  made  by  the  cred- 
itors to  Blagge  for  the  possession  of  them. 
The  notes  of  Lewis  Sands,  which  were  not  de- 
posited with  Blagge,  but  indorsed  by  Comfort 
Sands,  and  delivered  over  to  the  creditors, 
Gracie  and  Heyer,  were  attended  with  these 
singular  circumstances.  They  fell  due  after 
the  discharge  of  Comfort  Sands  under  the 
bankrupt  law,  and  yet  he  interferes  in  the  first 
instance  voluntarily,  between  the  creditors  and 
Lewis  Sands,  and  assumes  to  pay  them  him- 
self. Can  there  be  more  convincing  testimony 
that  the  notes  were  considered  by  Comfort 
Sands  as  his  proper  debt,  and  that  his  son's 
I  name  upon  the  paper  was  regarded  by  him  as 
!  a  matter  of  form  ?  The  history  of  these  notes 
i  is  alone  sufficient  to  satisfy  me  of  the  fraudu- 
lent collusion  between  Comfort  Sands  and  his 
son  Lewis,  and  that  the  notes  were  never  con- 
sidered by  either  of  the  parties,  as  being  given 
for  a  valuable  consideration.  Comfort  Sands, 
at  the  time  of  this  pretended  sale,  was  in  King's 
County  jail,  and  upon  his  discharge  in  July, 
he  returned  and  occupied,  as  his  own,  the 
estate  in  question.  He  resided  in  the  house  in 
Pine  Street,  and  he  continued  to  let  the  house 
in  Cedar  Street,  first  to  Pierson.and  afterwards 
to  Gibson  :  and  he  held  himself  out  to  those 
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tenants  as  the  real  owner.  He  speaks  of  act- 
ing all  the  time  as  agent  for  Lewis  Sands,  and 
of  having  settled  with  him  ;  and  he  rests  con- 
tented with  this  naked  allegation,  without  the 
exhibition  of  a  single  document  or  voucher 
which  might  have  afforded  color  for  his  in- 
ference, or  apology  for  his  pretension.  But 
we  have  a  right  to  require  some  definite  and 
specific  evidence  of  his  having  acted  and  ac- 
counted as  the  authorized  agent  of  his  son.  His 
acts  and  declarations  were  in  the  character  of 
owner, not  of  agent ;  and  the  law  will  not  allow 
him  to  assume  in  succession  the  one  character 
or  the  other,  as  best  suits  his  convenience. 
Such  an  ever  varying  attitude  is  destructive  of 
598*]  all  simplicity  *and  sincerity  in  dealing. 
Quo  teneam  wiultus  mutantem  Protea  nodo  f 

I  forbear  to  dwell  longer  on  this  subject. 
The  general  character  of  the  transactions  be- 
fore us,  the  conclusions  which  I  have  been 
obliged  to  draw,  and  the  contrast  between 
those  conclusions  and  the  anwers  of  the  par- 
ties to  the  deed,  naturally  give  birth  to  painful 
reflections.  I  will,  therefore,  only  observe,  that 
for  the  reasons  which  have  been  suggested,  I 
hold  the  two  deeds  to  be  grossly  fraudulent, 
and  absolutely  void  ;  and  this  brings  me  to 
consider  the  next  question  in  this  case,  which 
was,  whether  the  deeds  ought  not  to  stand  as 
security  to  re-imburse  the  sons  for  their  ad- 
vances, and  to  idemnify  them  against  their 
outstanding  paper. 

The  denial  of  this  prayer  appears  to  me  to 
result  necessarily  from  a  decision  against  the 
validity  of  the  deeds.  On  the  ground  of  abso- 
lute fraud,  the  deeds  were  void  to  all  intents 
and  purposes.  It  is  the  same  thing  as  if  no  such 
deeds  had  ever  been  executed.  A  fraudulent 
conveyance  is  no  conveyance,  as  against  the 
interest  intended  to  be  defrauded.  This  is  the 
plain  language  and  intelligent  sense  of  the  rule 
of  the  common  law.  (Roberts  on  Fraudulent 
Conveyance,  591,  596,  597  ;  Hob.,  72  ;  Hum- 
berton  v.  Hengil,  Dyer,  194,  294,  296,  pi.  8  ;  3 
Co.,  78  ft.)  It  is  impossible  that  those  deeds 
can  be  permitted  to  stand  as  a  security,  if  they 
are  to  be  adjudged  void  ab  initio.  If  they 
have  no  lawful  existence.it  would  be  inconsis- 
tent and  absurd  to  recognize  them  for  any  law- 
ful purpose.  I  presume  there  is  no  instance 
to  be  met  with  of  any  re-imbursement  or  in- 
demnity afforded  by  a  court  of  chancery  to  a 
particeps  criminis,  in  a  case  of  positive  fraud. 
In  fhnith  v.  Loader  (Prec.  in  Chan.,  80)  the 
partv  advancing  money  to  an  agent,  under  a 
combination  with  him  to  cheat  the  principal, 
lost  his  whole  security  from  the  principal  for 
the  money  actually  advanced  to  his  agent.  It 
51)$)*]  is  fit  and  proper  that  *this  result 
should  take  place,  as  a  contrary  course  might 
afford  countenance  to  fraud  by  giving  it  a  par- 
tial effect.  It  would  not  become  a  court  of 
equity  to  take  a  single  step  to  save  harmless  a 
party  detected  in  a  fraudulent  combination  to 
cheat.  No  right  can  be  deduced  from  an  act 
founded  in  actual  fraud.  Nemo  ex  proprw  dolo 
conxequitur  artionem.  The  cases  in  which  a 
deed  is  set  aside  on  terms,  are  not  at  all  analo- 
gous to  the  one  before  us.  They  are  usually 
those  in  which  one  of  the  parties  comes  in  for 
help  against  a  hard  or  unconscientious  bargain, 
or  when  a  contract  is  fraudulent  by  construc- 
tion of  law  only,  as  being  against  the  policy 
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or  provisions  of  some  particular  statute. 
When  one  of  the  parties  to  a  bargain  asks  to 
be  relieved,  the  rule  very  properly  applies, 
that  he  who  demands  equity  under  his  own 
contract  must  give  equity.  (1  Ch.  Cas.,  97.) 
But  the  rule  has  no  manner  of  application  to 
the  present  case. 

The  refusal  to  aid  the  purchasers  here  by 
means  of  the  deed,  will  not  only  be  proceed- 
ing upon  plain  and  sound  principles,  but  we 
can  do  it  without  any  actual  loss  to  the  party  ; 
for  what  is  there  to  refund  to  these  sons  ? 
Henry  Sands  made  no  payments,  except  out 
of  the  proceeds  of  the  Brooklyn  estate  ;  and  as 
far  as  the  sales  of  lots  in  that  estate  were  made 
bona  fide,  and  the  moneys  paid  in  discharge  of 
the  mortgage  to  the  bank,  the  decree  does  not 
disturb  them.  It  only  directs  a  sale  of  the 
property  not  so  disposed  of.  Nor  is  there  evi- 
dence that  Lewis  Sands  ever  paid  a  cent  upon 
the  notes,  which  he  gave  to  his  father  upon 
the  purchase  of  the  lots  in  New  York  ;  and  he 
runs  but  very  little  hazard  upon  the  outstand- 
ing notes.  Most  of  them  remain  still  under 
the  control  of  his  father,  in  the  hands  of 
Blagge,  and  he  has  his  defense,  if  his  father 
should  attempt  to  enforce  them  at  law  ;  and 
as  to  the  two  notes  which  were  delivered  into 
the  hands  of  the  creditors,  the  payment  of 
*them  was  expressly  assumed  by  Com-  [*6OO 
fort  Sands,  and  the  creditors  were  taught  to 
look  only  to  him. 

Having  thus  examined  the  principal  ques- 
tions in  the  cause,  I  shall  proceed  briefly  to 
consider  some  minor  points  which  have  been 
submitted. 

The  decree  touching  an  account  of  the  rents 
and  profits  is  complained  of ;  and  I  am  of 
opinion  that  upon  this  point  it  ought  to  receive 
some  modification. 

Lewis  Sands  is  to  account  only  for  the  rents 
and  profits  which  he  received  subsequent 
to  his  deed  ;  and  so  far  the  decree  is  undoubt- 
edly correct.  But  in  respect  to  the  Brooklyn 
estate,  the  decree  ought  to  be  so  modified  as  to 
make  Henry  Sands  account  only  for  the  rents 
and  profits  received  since  the  act  of  bankruptcy 
of  his  father,  and  that  Comfort  Sands  be  re- 
quired to  account  only  for  the  rents  and  profits 
subsequent  to  that  event.  The  right  of  the 
complainants  to  call  him  to  account  cannot  be 
extended  beyond  the  time  of  his  bankruptcy, 
because  their  title  as  creditors  to  an  account 
accrued  then,  and  not  before.  Chancery  never 
decrees  an  account  of  rents  and  profits  but 
from  the  time  that  the  right  of  the  complaint 
accrued.  (Ridgw.  Rep.,  180,  182,  183,  187.) 
In  other  respects  the  decree  as  to  this  estate 
is  correct. 

The  only  remaining  point  appealed  from  is 
respecting  the  disposition  of  the  fund  arising 
under  the  decree.  The  city  lots  are  directed 
to  be  sold  by  a  master,  and  Lewis  Sands  is  di- 
rected to  jofu  with  him  in  the  conveyances  to 
be  made  ;  and  out  of  the  proceeds  the  master 
is  first  to  satisfy  the  mortgage  of  Jones  and 
Haring,  and  then  bring  the  surplus  money  into 
court,  to  be  distributed  among  the  creditors, 
as  should  thereafter  be  directed.  In  like  man- 
ner, the  Brooklyn  estate  is  ordered  to  be  sold 
by  a  master  ;  and  Comfort  and  Henry  Sands, 
and  all  other  proper  parties,  are  to  join  in  the 
conveyances,  and  the  moneys  arising  from  the 
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sales  are  to  be  also  brought  into  court,  to  be 
distributed.  The  petition  of  appeal  complains, 
OOl*]  that  by  *this  decree  the  managementof 
this  estate  is  taken  out  of  the  hands  of  the  as- 
signee. The  original  assignee.  Kibhe,  was  a 
party  to  this  suit ;  and  in  his  answer  he  ad- 
mits, that  upon  the  application  of  the  com- 
plainants, he  had  refused  to  prosecute  the  suit. 
This  being  the  case,  there  can  be  no  doubt 
that  the  creditors  had  a  right  to  seek  justice 
for  themselves  ;  for  it  was  ruled  in  the  Court 
of  Chancery,  so  long  ago  as  the  year  1740,  in 
the  case  of  Frankly n  v.  Fern  (2  Eq.  Cas.  Abr. , 
108),  that  if  the  assignees  refuse  to  bring  a  bill 
for  the  benefit  of  the  bankrupt's  estate,  any 
creditor  has  a  right  to  bring  such  bill.  Kibbe. 
the  assignee,  in  his  answer,  insists,  however, 
that  if  the  deeds  should  be  set  aside,  the  pro- 
ceeds of  these  estates  should  be  paid  to  him, 
to  be  distributed  according  to  law.  The  con- 
test then  here  is,  who  is  to  distribute  the  effects 
of  the  estate  so  recovered  by  the  decree  :  and 
in  this  respect  the  petition  of  appeal  has  pro- 
ceeded without  any  real  foundation  for  com- 
plaint. The  Chancellor  has  made  no  decree  as 
to  the  distribution.  He  does  by  the  decree  ex- 
pressly reserve  that  point  to  be  determined 
when  the  money  shall  be  brought  into  court ; 
and  there  is  no  reason  to  presume  that  he  does 
not  mean  to  place  the  moneys  in  the  hands  of 
the  assignee  for  distribution.  Having  gone  so 
far  without  the  aid  of  the  assignee,  and  against 
his  will,  I  think  the  Court  of  Chancery  was 
bound  to  render  the  remedy  to  the  creditor 
•effectual,  by  commanding  possession  of  the 
fund.  This  power  follows  incidentally  from 
the  acknowledged  jurisdiction  which  the  court 
has  in  the  first  instance  to  sustain  the  bill.  If 
the  decree  was  to  contain  nothing  more  than 
the  judgment  of  the  court  that  the  deeds  were 
fraudulent  and  void,  it  would  be  a  suit  with- 
out relief  ;  for  execution  is  the  fruit  and  end 
of  the  law.  The  assignee  does  not  ask  for  the 
privilege  of  selling  the  estates,  at  his  own 
time  and  pleasure.  He  only  claims  the  pro- 
ceeds for  the  purpose  of  distribution.  I 
<5O2*]  *see  no  objection  to  the  decree  in  di- 
recting a  sale  of  the  estates.  It  is  the  consum- 
mation of  the  remedy  sought  for.  A  sale  by 
the  master  is  a  judicial  sale,  and  binds  all  the 
parties  to  the  suit  who  have  right  or  claim. 
It  would,  accordingly,  bind  the  assignee  ;  and 
though  it  has  been  suggested  that  there  has 
been  a  change  of  the  assignee,  and  this  fact 
was  admitted  in  the  proceedings  which  took 
place  in  this  cause  the  last  winter  (2  Johns. 
Rep.,  187) ;  yet  from  those  proceedings  it  ap- 
pears that  this  change  did  not  take  place  until 
subsequent  to  the  decree  ;  and  the  new  as- 
signee is  equally  bound  by  that  decree  with 
his  predecessor,  for  he  stands  precisely  in  his 
place,  and  is  subject  to  all  his  obligations. 

I  have  now  finished  the  consideration  of  all 
the  points  in  the  decree  upon  which  the  ap- 
peal was  brought ;  and  I  think  it  is  a  rule  of 
practice  from  which  we  ought  not  to  depart, 
that  when  the  petition  of  appeal  recites  speci- 
ncally  the  parts  of  the  decree  of  which  it 
•complains,  and  from  which  the  appeal  is  made, 
the  appellant  is  to  be  confined  to  those  parts 
of  the  decree.  I  have  not,  therefore,  exam- 
ined the  question  made  respecting  the  feigned 
issue  ;  for  that  issue  was  no  part  of  the  decree 
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appealed  from ;  and  it  was  very  properly  omit- 
ted, as  the  Chancellor  observed,  in  stating  his 
reasons  to  this  court,  that  both  parties  sugges- 
ted the  propriety  of  that  issue. 

The  result  of  my  opinion,  accordingly,  is, 
that,  except  as  to  the  rents  and  profits  of  the 
Brooklyn  estate,  the  decree,  as  appealed  from, 
was  in  all  other  respects  correct,  and  ought  to 
be  affirmed.  But  some  modification  of  the 
decree  of  affirmance,  if  any  are  to  be  made  by 
this  court,  have  been  suggested  by  the  respond- 
ent's counsel.  As  Henry  Sands  is  out  of  the 
jurisdiction  of  the  court,  he  ought  not  to  be 
required  to  make  any  conveyance  of  the 
Brooklyn  estate.  This  modification,  I  think, 
is  necessary.  The  assignee  may,  also,  perhaps, 
be  required  to  join  in  the  conveyances,  before 
the  proceeds  *are  paid  over  to  him,  [*OO3 
though  I  do  not  believe  that  act  requisite  to 
perfect  the  title  ;  and  all  costs  and  charges  at- 
tending the  suit  in  this  court  and  in  the  court 
below,  and  for  which  the  respondents  might 
otherwise  be  responsible,  ought  to  be  previous- 
ly deducted  before  they  are  paid  over. 

There  were  also  some  additions  to  the  de- 
cree prayed  for.  One  was  respecting  the  bal- 
ance (if  any)  of  the  demand  of  Sands  against 
the  United  States,  and  assigned  to  Prime,  and 
which  would  remain  due  after  the  claims 
under  that  assignment  were  satisfied  ;  and  also 
respecting  the  balance  (if  any)  due  from  H. 
and  S.  Johnson  to  Sands.  These  balances 
ought  undoubtedly  to  be  ascertained,  brought 
into  court,  and  distributed  in  like  manner  as 
the  other  funds  ;  and  I  see  no  reason  why  de- 
crees to  this  effect  ought  not  to  be  made,  when 
the  final  decree  comes  to  be  completed  in  the 
Court  of  Chancery.  The  decree  before  us 
does  not  touch  these  questions,  but  the  Chan- 
cellor in  giving  his  opinion,  seemed  to  intimate 
that,  as  to  these  objects,  the  bill  ought  to  be 
dismissed ;  and  it  becomes,  therefore,  proper 
that  an  expression  of  the  opinion  of  this  court 
should  be  made  that  these  objects  ought  to  be 
embraced  in  the  final  decree. 

The  rest  of  the  court  were  also  of  opinion 
that  the  decree  below  ought  to  be  affirmed,  ex- 
cept as  to  the  part  which  directs  the  sale  of 
the  estates  by  the  master ;  and  it  was  there- 
upon ordered,  adjudged  and  decreed,  as  fol- 
lows, to  wit : 

That  the  conveyance  made  by  the  sheriff  of 
of  the  City  and  County  of  New  York  to  John 
Swartwout,  mentioned  in  the  pleadings  in  this 
cause,  for  the  house  and  lots  of  ground,  situ- 
ate adjoining  Pine  and  Cedar  streets,  in  the 
city  of  New  York ;  and  also  the  deed  in  the 
said  pleadings  mentioned,  for  the  said  house 
and  lots  of  *ground,  from  the  said  [*6O4 
John  Swartwout,  to  the  appellant  Lewis  Sands, 
having  been  made  with  intent  to  delay  and  de- 
fraud the  respondents  and  others,  the  creditors 
of  the  appellant  Comfort  Sands,  are  void,  as 
against  the  said  creditors  :  And  it  is  further 
declared  and  decreed  that  the  said  houses  and 
lots  of  ground,  adjoining  Pine  and  Cedar 
streets  aforesaid,  belonged  to  the  appellant 
Comfort  Sands,  at  the  time  he  became  a  bank- 
rupt, as  in  the  pleadings  and  proofs  mentioned, 
and  passed  to,  and  became  vested  in  the  as- 
signee of  his  estate  and  effects,  as  such  bank- 
rupt, subject  to  the  mortgage  thereon  men- 
tioned in  the  pleadings  in  this  cause  to  the  de- 
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fendants  Samuel  Jones  and  John  Raring,  in 
the  same  manner  as  though  the  said  convey- 
ances had  not  been  made  :  And  it  is  further 
ordered,  decreed  and  adjudged  that  the  said 
appellants,  Comfort  Sands  and  Lewis  Sands, 
respectively,  account  before  one  of  the  mas- 
ters in  chancery,  for  the  rents  and  profits  of 
the  said  houses  and  lots  of  ground,  adjoining 
Pine  and  Cedar  streets,  from  the  twenty -sec- 
ond day  of  June,  1801,  which  they,  the  said 
Comfort  Sands  and  Lewis  Sands,  have  respect- 
ively received,  or  without  willful  default 
might  have  received  ;  and  that  in  taking  such 
accounts,  allowances  for  taxes,  repairs  and  im- 
provements, permanently  useful,  be  made  to 
the  said  Comfort  Sands  and  Lewis  Sands ;  and 
the  balance  of  the  said  accounts  for  the  said 
rents  and  profits,  when  received,  shall  be 
placed  in  the  hands  of  the  assignee  or  assignees 
of  the  estate  and  effects  of  the  said  Comfort 
Sands,  as  such  bankrupt  •  And  this  court 
doth  further  order,  adjudge  and  decree  that 
the  deed  of  conveyance,  made  by  the  said 
Comfort  Sands  to  the  appellant  Henry  Sands 
(bearing  date  on  or  about  the  ninth  day  of  July, 
in  the  year  1798),  mentioned  in  the  pleadings, 
of  the  lands,  tenements,  hereditaments  and 
real  estate,  situate  at  Brooklyn,  in  King's 
County,  in  the  pleadings  also  mentioned  ;  and 
OO5*]  also  the  *deed,  which  appears  by  the 
proofs  in  the  cause,  for  part  of  the  said  lands, 
tenements  and  hereditaments,  dated  on  or 
about  the  fifteenth  day  of  September,  in  the 
year  of  our  Lord,  1801,  from  the  said  Henry 
Sands,  to  the  said  Comfort  Sands,  having  been 
made  with  intent  to  delay  and  defraud  the  re- 
spondents, and  others,  the  creditors  of  the  ap- 
pellant Comfort  Sands,  are  void  as  against  the 
said  creditors  :  And  it  is  further  declared  and 
decreed  that  the  said  lands,  tenements,  here- 
ditaments and  real  estate,  situate  at  Brooklyn 
aforesaid,  and  which,  on  a  partition  thereof, 
between  the  said  Henry  Sands,  as  grantee  of 
the  said  Comfort  Sands,  and  Joshua  Sands,  as 
mentioned  in  the  pleadings  and  proofs  in  this 
cause,  were  assigned,  or  fell  to  the  share  of  the 
said  Henry  Sands,  belonged  to  the  said  Com- 
fort Sands,  at  the  time  he  became  a  bankrupt 
as  aforesaid  ;  and  passed  to,  and  became  ves- 
ted in,  the  assignee  of  his  estate  and  effects, 
as  such  bankrupt,  subject  to  the  mortgage 
thereon  mentioned  in  the  pleadings  in  this 
cause  to  the  president,  directors  and  company 
of  the  Bank  of  New  York. 
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And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  appellants  Comfort  Sands  and 
Henry  Sands,  respectively  account,  before  one 
of  the  masters  in  chance'ry,  for  the  rents  and 
profits  of  the  said  last  mentioned  lands,  tene- 
ments, hereditaments  and  real  estate,  situate  at 
Brooklyn,  from  the  twenty  second  day  of  June 
in  the  year  of  our  Lord,  1801,  which  they,  the 
said  Comfort  Sands  and  Henry  Sands,  have 
respectively  received,  or  without  willful  de- 
fault might  have  received  ;  and  that  in  taking 
such  accounts,  allowances  be  made  to  tin- 
said  Comfort  Sands  and  Henry  Sands,  for 
taxes,  repairs  and  improvements,  permanently 
useful,  and  the  balance  of  the  accounts  for 
the  said  last-mentioned  rents  and  profits,  when 
received,  shall  be  placed  in  the  hands  of 
*the  assignee  or  assignees  of  the  estate  [*6O(> 
and  effects  of  the  said  Comfort  Sands,  as  such 
bankrupt : 

And  it  is  further  ordered,  adjudged  and  de- 
creed that  out  of  the  said  estates,  situate  ad- 
joining Pine  and  Cedar  streets,  in  the  city  of 
New  York,  and  at  Brooklyn,  or  out  of  the 
proceeds  of  the  sales  thereof,  or  any  part 
.thereof,  which  has  or  may  be  brought  into  the 
Court  of  Chancery,  by  virtue  of  any  decree  or 
order  thereof,  or  out  of  the  said  rents  and 
profits,  the  respondents  in  the  first  place  be  re- 
imbursed and  satisfied  all  costs,  charges  and 
expenses,  in  and  about  the  prosecution  of  the 
said  suit,  in  the  Court  of  Chancery,  and  the 
proceedings  in  this  court,  the  amount  whereof 
is  to  be  ascertained  by  the  Court  of  Chancery, 
which  court  is  to  give  proper  directions  herein: 

And  it  is  further  ordered,  adjudged  and  de- 
creed that  the  said  decree  of  the  Court  of 
Chancery,  so  far  as  the  same  is  not  hereby 
modified  and  altered,  be  and  the  same  is,  here- 
by, affirmed  :  And  that  the  said  decree,  so 
far  as  the  same  directs  any  conveyance  to,  or 
sale  by,  a  master  in  chancery,  of  the  said  es- 
tates, or  either  of  them,  be,  and  the  same  is 
hereby  reversed  ;  and  that  the  record  and  pro- 
ceedings brought  here  with  this  decree,  be  re- 
mitted to  the  Court  of  Chancery,  to  be  execut- 
ed according  to  law. 

Judgment  of  affirmance. 

Cited  in-20  Wend.,  27,  516;  1  Johns.  Ch.,  482;  Z 
Johns.  Ch.,  46 ;  4  Sand.  Ch.,  389 ;  2  N.  Y.,  505 ;  6  N.  Y.,. 
255 ;  9  Hun,  489;  24  Hun,  87 ;  27  Hun,  127 ;  5  Barb,  263 ; 
65  Barb.,  121;  18  Abb.  Pr.,  55;  19  Abb.  Pr.,  181;  £ 
Hob.,  341 ;  9  Peters,  535 :  19  How.  (U.  S.),  115 ;  6  Wall.,. 
313 ;  5  Bank.  Reg.,  407 ;  1  Curt.,  235, 347 ;  2  Mason,  276. 
296,  298 ;  55  Cal.,  37. 
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LEWIS  v.  FEW. 

1.  Libel — Declaration — Variance.  2.  Proof  of 
Publication — Chairman  of  Public  Meetings. 
3.  Express  or  Implied  Malice — Prima  Facie 
Presumption. 

In  an  action  for  a  libel,  the  libelous  matter  set 
forth  in  the  plaintiff's  declaration  contained  the 
words  "  U.  States,"  and  in  the  paper  produced  in 
evidence,  it  was  written  United  States ;  this  vari- 
ance was  held  to  be  immaterial.  The  court  will  look 
to  the  context,  in  order  to  decide  whether  the  vari- 
ance be  material  or  not. 

On  a  demurrer  to  the  evidence,  what  facts  are 
-deemed  sufficient  proof  of  the  publication  of  a  libel. 

It  is  no  justification  of  a  libel,  that  the  defendant 
signed  the  libelous  paper,  as  chairman  of  a  public 
meeting  of  citizens,  convened  for  the  purpose  of 
deciding  on  a  proper  candidate  for  the  office  of  gov- 
ernor, at  an  approaching  election,  and  that  it  was 
published  by  the  order  of  such  meeting. 

Citations— 2  Cai.,  134 ;  1  Johns.,  243 ;  Doug.,  119 ;  2 
H.  Bl.,  208;  Button,  58;  2  Ld.  Raym..  1515:  2  Salk.. 
660 ;  Cowp., 229 ;  1  Leach,  172,  227 :  IT.  R.,  240 :  Doug., 
94,  n.;  2  Hawk.  P.  C.,  340,  616 ;  2  M'Nally's  Ev.,  519 ; 
9  Co.,  59 ;  Moore,  813 ;  4  Bac.  Abr..  459  ;  1  Hawk.  P. 
C.,  bk.  1,  ch.  73.  sec.  8 ;  2  Salk.,  419 ;  1  Ld.  Raym.,  416 ; 
5  Burr.,  2688 ;  4  T.  R..  126 ;  2  M'Nally's  Ev.,  642 ;  5 
Burr.,  2667 ;  1  T.  R.,  110 ;  3  Wils.,  297  ;  1  Dall.,  261 ; 
Kirby,  119 :  9  East.  192. 

THIS  was  an  action  for  a  libel.  The  declara- 
tion contained  two  counts.  The  first  count 
charged  that  the  defendant  "  did,  on  the  12th 
-day  of  March,  1807.  at,  &c.,  wickedly  and 
maliciously  publish,  and  cause  and  procure  to 
be  published,  in  a  certain  common  and  public 
newspaper,  called  "  American  Citizen,"  a  false, 
scandalous,  wicked  and  malicious  libel  of  and 
concerning  the  said  Morgan  Lewis,  governor 
as  aforesaid,  containing,  among  other  things, 
the  false,  scandalous,  wicked,  malicious  and 
libelous  matter  following,  of  and  concerning 
the  said  Morgan  Lewis,  as  governor  of  the  said 


State,  as  *aforesaid,  that  is  to  say,  "It  is  [*2 
not  caprice,  a  love  of  change,  or  light  and 
transient  causes  which  induce  us  to  desire  the 
election  of  another  chief  magistrate.  We  com- 
plain of  serious  injuries,  of  momentous  and 
aggravated  evils.  The  administration  of  Gov- 
ernor Lewis"  (meaning  the  said  plaintiff,  then 
governor  as  aforesaid),  "throughout  every 
stage  of  its  existence,  has  been  marked  by  a 
disregard  to  principles,  by  hostility  towa'rds 
the  republican  cause,  and  with  resentment 
against  those  who  have  been  its  ancient,  failh- 
ful  and  distinguished  supporters.  To  estab- 
lish these  accusations,  we  refer  to  the  events 
of  the  three  last  years."  (Being  the  time 
wherein  the  said  plaintiff  was  governor  as 
aforesaid.)  "  We  point  to  the  repeated  dis- 
orders which  have  existed,  to  the  intrigues 
which  have  been  manifested,  to  the  distracted 
state  of  our  councils,  to  the  total  want  of 
harmony  among  ourselves,  and  we  appeal  with 
confidence  and  affection  to  the  justice  of  our 
republican  brethren. 

"  We  solemnly  complain  against  the  present 
governor"  (meaning  the  said  plaintiff,  then 
governor  as  aforesaid),  "and  object  to  his  re- 
election ; 

"For  his"  (meaning  the  plaintiff's)  "  want  of 
attachment  to  republican  principles,  and  for 
his"  (meaning  the  plaintiff)  "  having  formed 
a  coalition  with  a  certain  portion  of  our  politi- 
cal adversaries,  for  the  purpose  of  retaining 
power,  and  dividing  among  themselves  the 
principal  and  most  lucrative  offices  of  the 
State"  (meaning  that  the  said  Morgan  Lewis, 
while  governor  as  aforesaid,  had  formed  a 
coalition  with  some  body  or  portion  of  indi- 
viduals, in  order  that  he  might,  by  such  cor- 
rupt and  unlawful  means,  retain  power  and 


NOTE.— Slander  and  libel— Privileged  communica- 
tions—Words spoken  concerning  a  candidate  for 
office. 

In  order  to  be  privileged  words  spoken  concern- 
ing a  candidate  for  office  must,  1.  Be  spoken  with- 
out malice  and  with  probable  cause,  2.  Have  rele- 
vancy to  the  subject,  i.  e.,  the  fitness  of  the  parson 
for  the  office  for  which  he  is  a  candidate,  3.  83 
spoken  to  persons  interested  in  the  subject,  and 
having  authority  or  power  as  to  his  election  or 
appointment.  See  Hunt  v.  Bennett,  19  N.  Y.,  173 : 
Law  v.  Scott,  5  Har.  &  J..  438  ;  Dtmcombe  v.  Daniell, 


8  C.  &  P.,  213  :  Harwood  v.  Astley,  4  Bos.  &  Pul.,  47  ; 
Root  v.  King,  7  Cow.,  613,  4  Wend.,  113 ;  Common- 
wealth v.  Clapp,  4  Mass.,  163;  Curtis  v.  Mussey,  6 
Gray,  281 ;  Aldrich  v.  Press  Print.  Co,,  9  Minn.,  133  ; 
Smith  v.  Higgins,  16  Gray,  251 ;  Viele  v.  Gray,  10 
Abb.  Pr.,  1 ;  Spencer  v.  Amerton,  1  Moo.  &  Rob.,  470; 
George  v.  Goddard.  2  F.  &  F.,  689 ;  How  v.  Prinn, 
Holt,  652;  7  Mod.,  107;  Prinn  v.  How,  1  Brown's 
P.  C.,  64 ;  Wilson  v.  Noonan,  35  Wis.,  331 ;  Barr  v. 
Moore.  87  Pa.  St.,  385;  Sweeney  v.  Baker,  13  W.  Va., 
15S;  Kitnball  v.  Fernandez,  41  Wis.,  329;  Marks  v. 
Baker,  28  Minn.,  162. 
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continue  himself  in  oflice,  and  thereby  obstruct 
the  free  choice  and  voluntary  suffrage  of  the 
good  people  aforesaid). 

"  For  fomenting  dissensions  in  the  republi- 
can party,  and  endeavoring  to  produce  a  separa- 
tion, thereby  adopting  the  insidious  Macedon- 
ian policy  of  dividing  that  he  might  destroy. 
3*]  *"  For  meeting  separately  from  a  large 
majority  of  the  republican  representatives, 
thereby  refusing  to  acquiesce  in  the  just 
wishes  and  rightful  determination  of  that 
majority. 

"For  pursuing  a  system  of  family  aggrand- 
izement" (meaning  thereby,  and  insinuating, 
that  the  said  Morgan  Lewis,  contrary  to  his 
duty  to  the  said  State,  and  the  interests  thereof, 
was  perverting  the  influence  of  his  office  afore- 
said, to  the  aggrandizement  and  promotion  of 
his  family). 

"For  creating  a  dangerous  personal  faction 
in  the  State. 

"  For  the  appointment  of  his  own  son-in-law 
to  the  office  of  recorder  of  this  city"  (meaning 
the  city  of  New  York),  "  contrary  to  the  earn- 
est remonstrances  of  our  delegation ,  and  against 
the  known  wishes  of  the  people,  thereby  evinc- 
ing his"  (meaning  the  said  plaintiff's)  "total 
disregard  of  public  opinion,  and  his  inflexible 
determination  to  render  his  office"  (meaning 
the  office  of  governor  aforesaid)  "an  instru- 
ment for 'enriching  his  family. 

"For  voting  to  enact  the  bill  to  incorporate 
the  Merchants'  Bank,  contrary  to  his  former 
opinions  and  expressed  declarations,  and  with 
full  notice  of  the  corruption  which  had  been 
practiced. 

"For  publishing  doctrines  unworthy  of  a 
chief  magistrate,  and  subversive  of  the  dearest 
interests  of  society. 

"  For  declaring  in  such  publications,  '  that 
the  means  employed  to  pass  a  bill  may  be  in- 
famous, and  the  motive  of  every  member  cor- 
rupt, and  yet  the  law  itself  be  salutary  and 
constitutional ; '  thereby  affording  a  pretext 
and  apology  for  the  most  dishonorable  prac- 
tices ;  encouraging  the  approaches  of  bribery 
and  corruption  ;  perverting  the  morals  of 
public  representatives  ;  destroying  the  purity 
of  legislation  ;  weakening  the  confidence  of 
the  people  in  the  integrity  of  government,  and 
4*1  overturning  *those  sacred  pillars  of  honor 
and  honesty,  by  which  republican  institutions 
can  only  be  supported. 

"  For  personal  and  family  ambition. 

"  For  his"  (meaning  the  said  plaintiff's)  "  at- 
tempts to  destroy  the  liberty  of  the  press,  by 
repeated  and  vexatious  prosecutions,  while 
papers  under  his  own  immediate  influence,  or 
the  direction  of  his  supporters,  abound  with 
infamous,  licentious,  and  almost  unparalleled 
scurrility. 

"  In  prosecuting  the  chairman  of  a  general 
meeting  of  citizens,  for  resolutions  publicly 
passed,  as  the  sense  and  opinion  of  that  meet- 
ing, thereby  exhibiting  an  instance  of,  and  dis- 
position towards,  tyranny,  novel  and  unprec- 
edented, dangerous  to  civil  liberty,  repugnant 
to  the  spirit  and  genius  of  our  free  Constitu- 
tion, and  utterly  subversive  of  the  principles 
of  an  elective  government. 

"  In  removing  prominent  republicans  from 
office,  for  no  otlier  cause  than  their  attachment 
to  the  constitutional  liberties  of  their  country, 
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and  with  a  view  to  provide  for  his  own  family 
and  connections,  and  for  such  federalists  as 
have  united  in  their  political  league. 

"In  the  appointment  of  strangers  and  non- 
residents to  fill  the  principal  offices  in  this  city, 
to  the  exclusion  of  meritorious  citizens  IK  tin- 
qualified  ;  and  in  violation  of  the  spirit  and  ex- 
press provisions  of  our  charter. 

"  For  secret  but  real  hostility  to  the  admin- 
istration of  Mr.  Jefferson. 

"  For  the  conduct  of  his  immediate  partisans 
in  the  Legislature,  in  refusing  to  afford  a  trib- 
ute of  just  approbation  to  the  President  of  these 
U.  States,  at  an  important  crisis  of  our  national 
affairs,  in  order  that  he  might  gratify  his  own 
weakness  and  vanity,  and  obtain  from  the 
federal  members  of  the  House  of  Assembly  a 
vote  of  applause,  with  respect  to  his  own  un- 
just and  impolitic  administration. 

"  In  calling  out  the  militia  of  this  State,  in 
a  manner  and  for  purposes  not  contemplated 
or  authorized  by  *law,  thereby  exercising  [*& 
his"  (meaning  the  said  plaintiff's)  "  powers  as 
commander-in-chief,  to  the  prejudice  and  in- 
convenience of  our  fellow  citizens,  taking 
them  from  their  respective  habitations  and  oc- 
cupations, and  causing  many  of  them  to  travel 
considerable  distances,  and  to  incur  unneces- 
sary expense,  without  any  other  real  use  than 
to  afford  himself"  (meaning  the  said  plaintiff) 
"  an  opportunity  to  exhibit  his  person,  and 
perhaps  to  exercise  political  influence"  (mean- 
ing thereby,  and  intending  to  cause  it  to  be 
believed  by  the  good  people  of  the  said  State, 
that  the  said  Morgan  Lewis,  while  governor  as 
aforesaid,  had,  in  calling  out  the  militia  of  the 
said  State,  acted  wantonly  and  illegally,  and 
had  been,  in  so  doing,  actuated  by  motives  of 
vanity  and  vainglory  ;  and  for  corrupt  pur- 
poses of  exercising  political  influence  and  in- 
trigue, and  thereby  intending  to  subject  the 
said  Morgan  Lewis  to  the  hatred,  ridicule,  con- 
tempt, and  indignation  of  the  good  people  of 
the  said  State). 

"  For  misrepresenting  the  sentiments  of  the 
republicans  of  the  city  of  New  York,  and 
endeavoring  to  subject  them  to  the  undeserved 
odium  of  their  republican  brethren  of  this 
State. 

"  For  the  conduct  of  himself"  (meaning  the 
said  Morgan  Lewis)  "and  his  friends  in  the 
House  of  Assembly,  in  withdrawing  themselves 
from  the  major  part  of  the  republican  repre- 
sentatives, and  with  the  aid  of  the  federalists 
in  the  House,  selecting  a  council  of  appoint- 
ment, in  order  that  he""(meaning  the  said  Mor- 
gan Lewis)  "might  possess  an  opportunity  to 
gratify  his"  (meaning  the  said  Morgan  Lewis') 
"  revenge,  to  displace  republicans,  and  appoint 
his  own  dependents  to  office,  without  any  regard 
to  the  public  service,  but  on  the  contrary,  that 
his"  (meaning  the  said  Morgan  Lewis')  "offi- 
cial influence  thus  obtained  might  be  rendered 
a  means  of  promoting  his"  (meaning  the  said 
Morgan  Lewis')  "own  election. 

*"  In  these  and  other  instances,  he  has  [*O 
justly  forfeited  public  confidence,  and  rendered 
himself  entirely  unfit  to  be  continued  the  chief 
magistrate  of  a  virtuous,  free,  and  independent 
people." 

The  second  count  stated  that  the  defendant 
wrote  and  published,  and  procured  to  be 
written  and  published,  the  same  libel  as  is  set 

JOHNS.  REP.,  5. 


1809 


LEWIS  v.  FEW. 


forth  in  the  first  count.  The  damages  of  the 
plaintiff  were  laid  at  $10,000.  The  defendant 
pleaded  not  guilty. 

The  cause  was  tried  at  the  New  York  sit- 
tings, on  the  10th  December,  1808,  before  Mr. 
Justice  Thompson. 

At  the  trial,  to  prove  the  publication  of  the 
libel,  the  plaintiff  produced  three  affidavits 
made  in  this  court,  one  by  the  defendant,  one 
by  Pierre  C.  Van  Wyck,  and  the  other  by 
James  Townsend,  and  which  were  taken  on 
the  13th  May,  1807,  for  the  purpose  of  being 
used  in  this  court,  on  showing  cause  why  an 
attachment  should  not  issue  against  the  said 
persons  for  a  contempt.  (See  2  Johns.  Rep., 
290.)  These  affidavits  were  as  follows  : 

"  City  and  County  of  New  York,  ss.  Will- 
iam Few.  being  duly  sworn,  saith  that  he  pre 
sided  as  chairman  at  the  public  meetings  of  the 
second  and  eleventh  days  of  March  last ;  and 
that  in  the  agency  which  the  said  deponent 
had  either  in  adopting  or  agreeing  to  the  reso- 
lutions and  address,  which  were  passed  and 
agreed  to,  at  those  meetings,  this  deponent  had 
no  intention  of  committing  a  contempt  of  this 
court,  or  of  interfering  in  any  manner  with  the 
administration  of  justice.  That  this  deponent 
believes,  that  in  passing  the  said  resolutions, 
and  in  adopting  the  said  address,  the  said 
meeting  only  intended  to  exercise  their  right 
to  canvass  and  judge  of  the  acts  and  qualifica- 
tions of  Morgan  Lewis,  as  a  candidate  for  the 
office  of  governor.  That  as  to  the  other  mat- 
ters in  relation  to  the  said  meetings,  this  de- 
ponent believes  that  they  are  truly  stated  in  an 
affidavit  of  Pierre  C.  Van  Wyck,  and  further 
saith  not.  W.  FEW." 

7*]  *"  City  and  County  of  New  York,  ss. 
Pierre  C.  Van  Wyck,  being  duly  sworn,  saith, 
that  the  writ  in  the  suit  of  Morgan  Lewis, 
against  Thomas  Farmar,  was  returnable  in 
February  term  last  ;  that  the  declaration  was 
not  served  until  the  sixth  day  of  March,  and 
that  issue  was  joined  therein,  on  the  twenty- 
sixth  day  of  March  ;  that  the  said  Morgan 
Lewis  had,  previous  to  commencing  the  said 
suit,  been  nominated  as  a  candidate  for  the  of- 
fice of  Governor  of  the  State  of  New  York  ; 
that  this  deponent  is  an  elector  qualified  to 
vote  for  the  said  office  ;  that  a  public  meeting 
of  citizens  in  the  city  of  New  York,  called  for 
the  purpose  of  nominating  a  candidate  for  the 
said  office,  took  place  on  the  second  day  of 
March,  at  which  meeting  a  number  of  resolu- 
tions were  passed,  expressing  their  opinions 
of  the  persons  who  had  been  proposed  as  can- 
didates for  the  said  office,  and  making  a  nomi- 
nation of  Daniel  Tompkins,  as  candidate  for 
the  office  of  governor  ;  that  this  deponent  was 
present  at  the  said  meeting,  and  that  as  far  as 
this  deponent  had  any  agency  in  the  passing  j 
of  the  said  resolutions,  he  had  no  intention  of 
committing  a  contempt  of  this  court,  or  in  any 
way  interfering  with,  or  influencing  the  admin- 
istration of  justice.  This  deponent  further 
says  that  the  said  resolutions  were  passed 
unanimously,  and  that  he  believes  there  were 
at  least  six  or  eight  hundred  persons  at  the 
said  meeting  ;  that  he  believes  it  was  the  in- 
tention of  the  meeting  that  the  said  resolutions 
should  have  an  effect  upon  the  election,  and 
that  the  annexed  are  a  true  copy  of  the  same  ; 
but  this  deponent  utterly  denies  all  intention 
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of  interfering  in  any  manner  with  the  decis- 
ion or  progress  of  the  said  cause  ;  that  this  de- 
ponent believes  the  said  resolutions  expressed 
the  true  opinion  of  the  persons  composing  the 
said  meeting,  and  was  intended  only  to  be  a 
constitutional  exercise  of  their  right  to  can- 
vass and  judge  of  the  acts  and  qualifications 
of  the  said  Morgan  Lewis,  as  a  candidate  for 
the  office  of  governor.  This  deponent  further 
said,  that  the  public  meeting  at  which  the  ad- 
dress to  the  electors  of  the  *State  was  f*8 
adopted  took  place  on  or  about  the  eleventh  day 
of  March  last  ;  that  the  same  was  unanimously 
agreed  to,  and  ordered  to  be  published  by  the 
said  meeting  ;  that  this  deponent  was  appointed 
secretary,  by  a  vote  of  the  said  meeting  ;  that 
in  the  agency  which  this  deponent  had,  either 
in  the  adoption  or  publishing  of  the  said  address, 
this  deponent  had  no  intention,  nor  did  he  en- 
tertain any  idea,  that  he  was  committing  a 
contempt  of  this  court,  or  in  any  way  inter- 
fering with,  or  influencing  the  administration 
of  justice.  This  deponent  further  saith,  that 
in  passing  the  said  resolutions,  and  agreeing 
to,  and  in  publishing  the  address,  this  depo- 
nent considered  himself  as  exercising  the  right 
of  an  elector,  to  consider  of  and  communicate 
information  respecting  the  qualifications  of  a 
candidate  for  an  elective  office,  and  agreed  to 
the  said  resolutions  and  address  with  that 
view,  and  not  with  a  view  to  interfere  with 
the  administration  of  justice  ;  that  the  said  ad- 
dress was  intended  to  have  an  effect  upon  the 
election,  and  that  the  annexed  is,  as  he  be- 
lieves, a  copy  of  the  same  ;  that  in  the  an- 
nexed newspaper,  called  the  Morning  Chron- 
icle, is  a  publication  purporting  to  be  a 
letter  from  Morgan  Lewis,  and  which  this  de- 
ponent believes  the  said  Morgan  Lewis  wrote 
and  procured  to  be  published  ;  and  that  the 
same  was  published  in  different  papers  in  the 
city  and  State  of  New  York,  and  circulated  in 
the  said  State  ;  and  that  the  publication  of  the 
said  letter  in  the  paper  annexed  is  accompan- 
ied with  certain  resolutions  which  this  de- 
ponent believes  to  have  been  passed  and  pub- 
lished by  certain  of  Morgan  Lewis'  confiden- 
tial friends,  after  the  commencement  of  the 
said  suit ;  that  in  the  annexed  newspaper,  call- 
ed the  American  Citizen,  is  a  publication  pur- 
porting to  be  a  letter  from  William  Slosson, 
atttorney  for  Morgan  Lewis,  and  which  this 
deponent  believes  is  a  true  copy  of  a  letter, 
written  by  the  said  Willian  Slosson  ;  and  this 
deponent  believes  that  the  knowledge  of  the 
persons  composing  the  meeting,  at  which  the 
said  resolutions  were  *passed  respecting  [*9 
the  said  suit,  was  derived  from  the  publication 
of  the  above-mentioned  letters,  and  the  reso- 
lutions ivhich  accompanied  the  said  letter  of 
Morgan  Lewis,  and  further  this  deponent  saith 
not.  P.  C.  VAN  WYCK." 

"  City  and  County  of  New  York,  ss.  James 
Townsend,  being  duly  sworn,  saith,  that  a 
public  meeting  of  citizens  in  the  city  of  New 
York,  called  for  the  purpose  of  nominating  a 
candidate  for  the  office  of  Governor  of  the 
State  of  New  York,  took  place  on  the  second 
day  of  March  last ;  at  which  meeting  a  num- 
ber of  resolutions  were  passed,  expressing  their 
opinions  of  the  persons  who  had  been  proposed 
as  candidates  for  the  said  office,  and  making  a 
nomination  of  Daniel  Tompkins  as  candidate 
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for  the  office  of  governor  ;  that  this  deponent 
acted  as  .secretary,  at  said  meeting  ;  that  as  far 
as  this  deponent  had  any  agency  in  passing 
the  said  resolutions,  he  had  no  intention  or 
idea  of  committing  a  contempt  of  this  court, 
or  in  any  way  interfering  with,  or  influencing 
the  administration  of  justice  ;  that  this  depon- 
ent believes,  that  in  passing  the  said  resolu- 
tions, the  said  meeting  only  intended  to  exer- 
cise their  right  to  canvass  and  judge  of  the 
acts  and  qualifications  of  Morgan  Lewis,  as  a 
candidate  for  the  office  of  governor  ;  that  as  to 
other  matters  in  relation  to  said  meeting,  this 
deponent  believes  that  they  are  truly  stated  in 
an  affidavit  of  Pierre  C.  Van  Wyck,  and  fur- 
ther saith  not.  JAMES  TOWNSEND." 

It  was  admitted  that  the  above  affidavit  of 
Van  Wyck  was  the  one  referred  to  in  the  affi- 
davit of  the  defendant.  The  paper  containing 
the  address,  mentioned  in  the  affidavit  of  Van 
Wyck,  and  as  being  annexed  to  it,  was  also 
read  in  evidence.  It  was  entitled  as  follows  : 
"  At  a  very  numereous  and  respectable  meet- 
ing of  the  republicans  of  the  city  of  New  York, 
held  at  Martling's,  on  the  llth  March,  1807,  in 
pursuance  of  public  notice,  Col.  Few,  chair- 
man, Pierre  C.  Van  Wyck,  secretary,  the 
1O*]  *following  address,  reported  by  the  gen- 
eral committee,  was  read  and  approved  and 
ordered  to  be  published."1  It  contained,  among 
other  things,  the  libelous  matter  set  forth  in 
the  plaintiff's  declaration,  with  the  difference 
1 1*1  *only  of  the  words  "  United  States,"  in- 
stead of  "  U.  States  ;"  and  it  was  subscribed  by 
the  defendant  as  chairman. 

To  this  evidence,  the  counsel  for  the  defend- 
ant demurred,  and  the  plaintiff  joined  in  the 
demurrer. 

1 2*]  *The  following  points  were  made  by 
the  counsel  for  the  defendant : 

1.  That  the  supposed  libel  produced  in  evi- 
dence, did  not  support  the  one  set  forth  in  the 
declaration  on  which  the  issue  was  joined  ; 
the  words  "  United  States"  being  in  the  one, 
and  the  words  "  U.  States"  in  the  other. 

2.  The  proof  of  the  publication  of  the  sup- 
posed libel  was  not  sufficient. 

3.  There  was  no  evidence  of  malice,  express 
or  implied. 

1.— The  address  was  as  follows :  "  Address  to  the 
electors  of  the  State  of  New  York.  Friends  and 
fellow-citizens !  It  is  at  an  Interesting  period  of  af- 
fairs, and  respecting  a  subject  of  the  greatest  gen- 
eral importance,  that  we  now  address  you ;  upon 
the  justice  and  wisdom  of  the  decision  we  are  soon 
to  make,  it  intimately  depends  whether  our  public 
prosperity  shall  be  promoted,  the  republican  cause 
preserved  and  tranquility  again  restored  to  the 
State. 

"  Attached  to  principles  of  civil  liberty,  to  the 
equal  rights  of  mankind,  and  to  the  republican  Con- 
stitution of  our  country,  we  sincerely  wisli,  ai.d 
shall  always  diligently  endeavor  to  maintain  these 
blessing  and  privileges  which  were  procured  by  our 
Revolution,  and  transmit  them  unimpaired  to  pos- 

"  Distinguished  from  every  other  people,  by  the 
wisdom  and  the  excellence  of  our  public  institu- 
tions, it  remains  for  us  to  evince  that  we  are  en- 
titled to  that  superiority,  not  only  by  our  vigilance 
in  protecting  public  liberty,  but  by  our  discern- 
ment in  the  judicious  exercise  of  the  elective  fran- 
chise. 

"  We  are  soon  to  select  a  chief  magistrate  for  our 
State ;  in  the  choice  we  are  to  make,  we  are  bound 
by  the  strictest  and  most  sacred  obligations  to  the 
•community.  The  republican  cause  embraces  and 
preserves  the  dearest  and  most  inestimable  interests 
of  our  country :  we  should  therefore  endeavor  to 
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4.  The  publication,  if  proved,  was  justified 
by  the  occasion. 

5.  The  evidence  does  not  support  the  aver- 
ment in  the  second  count,  that  the  defendant 
wrote  and  published  the  libel,  &c. 

Mr.  Hiker,  for  the  defendant,  was  about  to 
argue  in  support  of  the  demurrer  to  the  evi- 
dence ;  when 

Mr.  Slosson,  for  the  plaintiff,  objected  that  a 
bill  of  exceptions  had  been  taken,  which  ought 
first  to  be  argued  (Laws  N.  Y.,  sess.  32,  ch.  186, 
sec.  5)  or  the  defendant  make  his  election,  as 
to  one,  and  waive  the  other. 

Mr.  Erinmett,  for  the  defendant,  said  that  he 
now  meant  only  to  argue  the  demurrer  to  evi- 
dence. 

[KENT,  C  h.  J.  We  cannot  compel  the  party 
to  make  an  election  in  this  case.  If  it  was  a 
motion  for  a  new  trial,  it  might  be  otherwise. 
We  must  give  our  opinion  on  the  demurrer  to 
the  evidence,  if  the  defendant  demands  it,  and 
chooses  to  bring  it  on  the  argument.] 

Mr.  Biker.  1.  The  libel  produced  in  evi- 
dence varied  from  the  one  stated  in  the  plaint- 
iff's declaration.  In  an  action  for  words 
spoken,  it  was  formerly  held  that  *they  [*13 
must  be  proved  precisely  as  they  are  laid  in  the 
declaration  ;  but  this  rule  has,  in  later  times, 
been  relaxed.  Still  it  continues  in  regard  to  a 
libel  or  written  slander,  where  the  libel  must 
be  set  forth  in  JUBC  verba,  and  proved. 

You  cannot  declare  according  to  the  tenor 
and  effect ;  but  the  precise  words  must  be  set 
forth.  (2  Salk.,  417;  3  Salk.,  226;  6  Term 
Rep.,  162;  Holt's  Rep.,  423;  Ld.  Raym., 
414  ;  Cowp.,  229  ;  8  Wentw.  Plead.,  322.)  In 
Boyce  v.  WJiitaker  (Doug.,  94,  97),  Lord  Mans- 
field said,  that  if  the  defendant  had  set  out  the 
statute  unnecessarily  in  his  plea,  that  "  he 
would  hold  him  to  half  a  letter." 

In  the  case  of  King  v.  Marsack  (6  Term  Rep., 
77  s),  where,  in  reciting  a  statute,  "or"  was 
put  for  "and,"  the  court  held  the  variance 
fatal.  The  strict  principle  which  prevails  in 
regard  to  indictments,  or  declarations  on 
statutes,  is  equally  applicable  to  declarations 
for  libels. 

2.  There  was  not  sufficient  proof  of  the 

perform  this  most  pre-eminent  of  our  social  duties, 
with  penetration  and  impartiality ;  we  should  care- 
fully search  for  talents  and  virtue ;  for  a  statesman 
whose  capacity  to  govern  our  concerns,  is  united 
with  patriotism,  disinterestedness  and  fidelity.  We 
have  long  regretted,  and  we  shall  still  lament,  that 
any  division  should  exist  among  those  who  claim, 
in  common,  the  republican  name.  Opposed  to  the 
re-election  of  Morgan  Lewis,  and  yielding  a  decided 
preference  to  a  different  candidate,  we  owe  to  you 
and  to  ourselves,  an  undissembled  explanation  of 
the  motives  by  which  we  are  actuated :  of  the  prin- 
ciples by  which  we  are  governed. 
[Here  follows  the  words  above  stated  as  libelous.] 
"  And  finally,  we  object  to  the  re-election  of  Mor- 
gan Lewis,  because  a  majority  of  the  republican 
representatives,  acting  with  pure  intentions,  and 
with  fidelity  to  the  general  cause,  have  made  a  more 
respectable  and  worthy  nomination ;  and  he,  the 
said  Morgan  Lewis,  is  not  the  rightful  candidate  of 
the  republican  party. 

"  Fellow-citizens,  we  have  thus  afforded  a  sum- 
mary of  our  principal  reasons  for  strenuously  op- 
posing the  re-election  of  Mr.  Lewis.  We  submit 
these  reasons  to  you,  with  a  full  conviction  of  their 
justice,  and  with  a  perfect  reliance  that  you  will 
consider  them  with  unprejudiced  attention.  Our 
cause  is  sacred ;  our  interests  are  the  same :  we  are 
bound  by  the  same  duties,  and  must  share  a  com- 
mon fate.  A  great  majority  of  our  republican  rep- 
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publication.  The  affidavit  of  the  defendant 
became  necessary,  in  the  course  of  judicial 
proceedings.  It  would  be  unreasonable  and 
oppressive,  that  an  affidavit,  so  taken,  should 
bo  used  to  prove  the  publication  of  a  libel. 
The  affidavit  was  made  to  defend  the  party 
against  an  attachment  for  a  contempt,  and  as 
a  justification  of  his  conduct.  "What,"  says 
Lord  Mansfield  (1  Term  Rep.,  Ill  ;  5  Co., 
125  b  ;  9  Co.,  59  b),  "when  taken  abstract- 
edly, would  be  a  publication,  may,  from  the 
occasion,  prove  to  be  none,  as  if  it  was  read  in 
a  judicial  proceeding." 

[KENT,  Oh.  J.  Must  not  a  witness  answer 
to  a  question,  though  his  answer  may  subject 
him  to  a  civil  suit  ?] 

But  here  the  party  is  not  only  subjected  to 
a  civil  suit,  but  he  may  also  be  indicted  for 
the  libel. 

3.  There  was  no  evidence  of  malice  in  the 
defendant,  express  or  implied.     Where  words 
are  spoken,  or  a  letter  written,  bona  fide,  by  a 
master,  concerning  the  character  of  a  servant, 
14*]  though  the  snecific  acts  or  crimes  *are 
charged,  and  which  turn  out  to  be  false,  yet 
no  action  lies.     The  words  must  be  proved  to 
be  malicious,  as  well  as  false.     (1  Term  Rep  , 
110.)    The  present  case  may  be  considered  as 
analogous.     The  people  must  be  regarded  as 
the    sovereign    or    master,   and  the   persons 
elected  as  their  agents  or  servants.     It  is  es- 
sential, in  an  elective  government,  that  the 
people  should  be  at  liberty,  bona  fide,  to  ex- 
nress  their  opinions  of  any  public  officer,  or 
candidate  for    office.     And  the   question  of 
bona  fide,  or  malice,  should  be  decided  by  the 
court  ;  for  it  would  not  be  safe,  in  cases  of 
this  kind,  to  leave  it  to  a  jury  to  infer  malice. 
(2  Ld.  Raym.,  1493  ;  Gilb.  Rep.,  193  ;  1  Wils., 
132;    Bull.  N.  P.,  14 ;  1  Term.    Rep.,  520.) 
The  court  always  decide  on  the  construction 
of  writings  ;  and  in  the  case  of  libel,  or  writ- 
ten slander,  the  court  ought  to  decide  whether 
it  be  malicious.     Such  a  rule  would  guard 
against    prejudice    and    abuse,    and    not    be 
liable  to  the  fluctuating  opinions  of  different 
juries. 

4.  The  publication  was  justified  by  the  oc- 

resentatives,  assembled  at  Albany,  have  nominated 
unexceptionable  candidates ;  it  becomes  our  duty  as 
faithful  and  disinterested  republicans,  to  afford 
such  nomination  our  candid  support. 

"  The  wise  and  the  worthy  of  every  description 
must  view  with  equal  disapprobation  and  alarnj,  the 
combination  of  a  body  of  men,  totally  regardless  of 
the  principles  of  our  government,  and  engaging-  in 
political  pursuits  with  no  other  view  than  to  par- 
ticipate the  offices  of  State. 

"  We  have  been  injured  and  calumniated  bv  Mr. 
Lewis,  and  his  partisans.  We  apppeal  with  confi- 
dence to  the  discernment,  the  rectitude,  and  the  ius- 
tice  of  our  fellow-republicans ;  to  them  we  state  the 
undeserved  wrongs  we  have  suffered ;  we  rely  upon 
their  friendship  and  their  co-operation  in  support 
of  our  mutual  rights ;  and  while  we  have  never  ar- 
rogated to  ourselves  the  least  superiority,  or  at- 
tempted to  assume  any  lead  whatever  in  our  gen- 
eral concerns,  we  shall  always  contribute  to  carry 
into  effect,  the  ascertained  will  of  a  majority  of  our 
republican  fellow-citizens;  we,  therefore,  the  re- 
publicans of  the  City  and  County  of  New  York,  at 
a  full  and  general  meeting,  do  highly  approve  of  the 
nomination  made  by  a  great  majority  of  the  repub- 
lican representatives  in  Senate  and  Assembly,  con- 
vened at  Albany,  of  Daniel  Tompkins,  for  the  office 
of  governor,  and  John  Broome,  for  the  office  of 
lieutenant-governor,  and  we  earnestly  recommend 
that  the  same  may  be  vigorously  supported.  Judge 
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casion,  and  therefore  not  a  libel.  Courts  have 
been  liberal  in  allowing  a  freedom  of  speech, 
for  the  furtherance  of  justice.  For  words 
spoken  by  an  advocatt,  in  defense  of  his 
client,  which  would  be  actionable,  if  spoken 
on  any  other  occasion,  no  action  lies.  (Cro. 
Jac.,  90,  91;  Hob.,  328;  4  Co.,  14;  Styles, 
462.)  No  action  lies  for  words  spoken  or  pub- 
lished in  a  court  of  justice ;  nor  where  the 
words  are  spoken  in  a  course  of  religious  dis- 
cipline, nor  where  they  relate  to  grievances, 
and  are  addressed  to  those  who  have  the  power 
to  redress  them.  (Bl.  Rep.,  386  ;  3  Johns. 
Rep.,  130 ;  3  Esp.  Cas.,  32  ;  5  Esp.  Cas.,  109  ; 
Esp.  Dig.,  506  ;  1  Saund.,  132  ;  2  Inst.,  228  ; 
Dyer,  285;  1  Roll.  Abr.,  87  M.  )  In  the 
present  case,  the  publication  was  addressed  to 
the  people,  who  alone  have  the  power  to  re- 
move a  bad  magistrate,  and  thereby  redress  a 
public  grievance.  There  is  no  mode  of  ad- 
dressing the  people  but  through  the  press. 
The  exposure  of  the  grievance,  therefore, 
necessarily  becomes  general. 

5.  There  is  no  evidence  whatever  that  the 
defendant  wrote,  or  caused  to  be  written,  the 
libel  in  question. 

The  demurrer  to  evidence  cannot  vary  the 
case.  It  has  been  supposed  that  a  demurrer  to 
evidence  admits  *every  fact  which  the  [*lo 
jury  might  possibly  have  inferred.  This  rule 
was  correctly  laid  down  in  the  case  of  Steph- 
ens v.  White,  by  the  Court  of  Appeals  of  Vir- 
ginia. (2  Wash.  Rep.,  203,  210).  That  on  a 
demurrer  to  evidence,  "  the  conclusion  of  fact 
must  be  such  as  the  jury  might,  from  a  just 
and  reasonable  construction,  have  made,  and 
not  arbitrary  inferences,  or  such  as  might  be 
drawn  from  a  part  only  of  the  whole  evi- 
dence." The  inference  must  necessarily  arise 
from  the  fact ;  not  such  as  a  jury  mi^ht,  in 
their  caprice,  infer.  The  court  are,  then,  to 
decide,  whether  malice  is  a  necessary  and  fair 
inference  from  the  facts  in  this  case  ;  and 
whether  the  jury  would  have  been  justified  in 
making  such  an  inference. 

Messrs.  Slosson  and  Griffin,  contra.  On  a 
demurrer  to  evidence,  the  only  question  is, 
whether  the  point  in  issue  between  the  parties 
has  been  proved.  No  objections  can  be  made 

Tompkins  has  been  a  uniform  republican ;  in  pri- 
vate and  in  public  stations  he  has  ever  been  an 
advocate  for  the  constitutional  liberties  of  his  coun- 
try :  he  is  the  son  of  a  worthy  farmer  of  Westches- 
ter,  'unincumbered  with  proud  family  connec- 
tions", and  taken  from  the  ranks  of  the  people ;  he  is 
a  decided  and  steadfast  republican  ;  his  talents  are 
eminent,  his  manners  plain,  amiable,  and  unassum- 
ing, and  to  us  it  appears  that  he  is,  in  every  respect, 
the  character  required  by  the  present  situation  of 
affairs. 

"  Mr.  Broome,  at  present  fills  the  situation  of  lieu- 
tenant-governor ;  he  is  a  man  of  the  Revolution, 
and  his  character  highly  respectable :  you  have  here- 
tofore afforded  him  your  support;  he  deserves  to 
retain  that  confidence  which  he  then  inspired. 

"  We  respectfully  submit  the  present  address  to 
your  attention ;  we  have  no  other  object  in  view 
than  the  preservation  of  the  republican  cause,  sa- 
cred to  us,  because  it  is  consecrated  to  the  dearest 
interests  of  our  country.  We  have  adopted  a  nomi- 
nation, legitimate  and  regular.  We  unite  with  the 
republican  representatives,  in  recommending  men 
of  talents,  firmness  and  integrity,  and  we  ardently 
confide,  that  their  election,  with  the  blessing  of  di- 
vine providence,  will  preserve  the  peace,  perpetuate 
the  liberties  and  restore  the  tranquility  of  the  State. 
"  PIERRE  C.  VAN  WYCK,  Secretary. 

"  WILLIAM  FEW,  Chairman. 

"  New  York,  March  11,  1807." 
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to  the  pleadings.  (Tidd's  Prac.,  782;  Doug., 
21,  8.)  If  a  party  will,  by  a  demurrer  to  evi- 
dence, take  the  cause  from  the  decision  of  the 
jury,  the  proper  tribunal  to  ascertain  facts, 
every  inference,  which  the  jury  could  have 
drawn,  may  be  drawn  by  the  court.  (Doug., 
119  ;  2  H.  Bl.,  139;  2  Caines,  1X4  ;  1  Johns., 
Hep.,  245.)  Again,  on  a  demurrer  to  evidence, 
the  court  will  not  decide  on  the  admissibility 
of  the  evidence.  Where  improper  evidence  is 
admitted,  the  objection  must  be  made  at  the 
trial,  and  a  bill  of  exceptions  tendered.  Hav- 
ing stated  the  principles  as  to  a  demurrer  to 
evidence,  we  shall  proceed  to  discuss  the 
points  in  the  cause. 

1.  The  defendant,  in  his  affidavit,  admits 
that  he  was  chairman  of  the  meeting  ;  and  Van 
Wyck,  in  his  affidavit,  the  truth  of  which  is 
admitted  by  the  defendant,  states  that  the  ad- 
dress was  passed  unanimously.  A  jury  might, 
then,  fairly  infer  a  publication  by  the  defend- 
ant. The  evidence  is,  that  a  publication  had 
been  made,  and  a  copy  was  produced.  The 
affidavits  were  not  offered  as  evidence  of  a 
publication,  per  se,  but  of  a  previous  publica- 
16*]  *tion  admitted  by  the  defendant.  The 
address  was  unanimously  ordered  t  to  be  pub- 
lished, and  the  defendant  subscribed  his  name 
to  it,  and  sent  it  forth  to  the  world.  By  sub- 
scribing his  name,  as  chairman,  the  defendant 
deliberately  sanctioned  and  approved  of  the 
publication.  If  the  resolutions  had  been  con- 
trary to  his  opinion,  would  he  not  have  ex- 
pressed his  dissent  ? 

It  has  been  said  that  the  libel  produced 
varied  from  the  one  stated  in  the  declaration. 
On  a  demurrer  to  the  evidence,  no  advantage 
can  be  taken  of  defects  in  the  declaration. 
But,  in  truth,  the  variance  is  wholly  immate- 
rial. The  declaration  does  not  set  forth  the 
libel  according  to  the  tenor,  or  words,  but  ac- 
cording to  the  substance  and  sense.  In  the 
case  of  The  Queen  v.  Drake  (2  Salk.,  660), 
Lord  Holt  says,  there  are  two  ways  of  describ- 
ing a  libel  in  pleading  ;  one  by  the  words,  the 
other  by  the  sense.  If  you  declare  according 
to  the  tenor,  or  words,  the  least  variance  is 
fatal.  If  by  the  sense,  the  exactness  of  the 
words  is  not  material.  In  the  case  of  Kea-  v. 
Beach  (Cowp. ,  229),  Lord  Mansfield  adverts  to 
this  distinction  taken  by  Lord  Holt  as  the  true 
one ;  and  he  observes  that  the  jury  had  a  right 
to  read  the  word  "undertood"as  "under- 
stood ;  "  and  that  where  the  omission  or  addi- 
tion of  a  letter  did  not  make  another  word,  it 
was  not  material.  So,  in  the  present  case,  the 
jury  might  have  read  "  U.  States  "  as  if  it  were 
•'  United  States."  In  the  case  of  The  King  v. 
May  (Doug.,  193).  the  same  distinction  was 
recognized.  It  was  an  indictment  for  perjury, 
and  in  describing  the  original  indictment,  the 
word  "  despaired  "  was  omitted,  yet  the  vari- 
ance was  not  held  fatal.  So,  in  King  v. 
Pippet  (1  Term  Kep.,  235),  the  word  "if,"  in 
setting  forth  a  precept,  was  omitted,  but  it 
was  held  not  to  be  a  fatal  variance. 

All  writing  consists  of  certain  characters, 
which  have  certain  powers  ;  and  many  con- 
tractions, by  common  consent,  have  the  same 
force  and  meaning  as  the  words  contracted. 
Abbreviations  are  not  held  to  be  variances  ; 
17*]  *as  "  reicevd,"  in  an  indictment,  was 
held  by  the  twelve  judges  in  England  an  ab- 
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breviation,  and  that  the  jury  might  read  it 
"received."  (King  v.  Hfirt,  1  L«ach,  172.) 
The  jury  might  consider  "  U.  States"  as  an 
abbreviation  of  "  United  States,"  especially  it 
there  was  usage  to  warrant  it.  In  a  late  pro- 
clamation of  the  President  of  the  United 
States,  and  in  various  public  documents,  we 
find  the  words  "  U.  States"  used  for  "  United 
States." 

2.  Then  is  this  action  sustainable,  or  was  the 
defendant  justified  in  the  publication  ?  Pre- 
cedents of  declarations  for  similar  libels  may 
be  found  in  Modern  Entries.  (Mod.  En., 
203,  208.)  To  support  an  action  for  a  libel, 
there  must  be  malice,  express  or  implied.  In 
most  cases,  the  malice  must  be  implied. 
Malice  is  a  settled  and  deliberate  design  to  in- 
jure another.  What  excuse  or  justification 
does  the  defendant  offer,  to  repel  the  presump- 
tion of  malice  '!  That  the  writing  was  pub- 
lished by  him,  as  a  chairman  of  a  public  meet- 
ing of  electors,  convened  for  the  purpose  of 
'  deciding  on  a  proper  candidate  for  the  office 
of  governor.  Where  a  party  means  to  rely  on 
his  character  or  situation,  as  an  excuse  or  jus- 
tification, he  ought  to  plead  it.  (Saund.,  131  ; 
1  Roll.  Abr.,  87,  M.)  So,  where  the  defend- 
ant relies  on  the  publication  having  been  made 
in  the  course  of  judicial  proceedings,  he  must 
plead  the  matter  specially.  (2  Burr.,  807.)  If 
no  such  excuse  or  justification  exists,there  can 
be  no  doubt  that  the  action  is  maintainable. 
If  the  defendant  relies  on  matter  extrinsic,  he 
ought  to  plead  it.  (2  Str.,  1200;  1  Johns. 
Rep.,  46.) 

But  has  the  defendant,  in  fact,  given  in  evi- 
dence sufficient  matter  of  excuse  or  justifica- 
tion ?  He  has  offered  no  evidence  of  the  truth 
of  the  charges  against  the  plaintiff.  He  does 
not  even  pretend  that  he  was  misinformed,  or 
that  he  believed  them  to  be  true.  The  address 
is  not  entirely  of  a  political  nature,  nor  does  it 
express  mere  opinion.  It  contains  distinct  and 
positive  charges  of  a  criminal  nature.  The 
falsehood  of  these  accusations  must  be  pre- 
sumed, until  the  truth  of  them  is  proved. 
*But  the  falsehood  of  the  charge  is  ad-  [*18 
mitted  by  the  pleadings  ;  and  it  stands  on  the 
record,  that  the  defendant  has  published  false 
and  injurious  charges  against  the  plaintiff. 
How  then  is  he  justified  by  the  occasion  ? 

Let  us  examine  the  cases  in  which  it  has  been 
held,  that  the  occasion  may  justify  words,  for 
which  an   action    could  otherwise  be  main- 
tained. Where  words  are  spoken  from  pity  and 
concern  for  the  object  of  them,  no  action  lies, 
because    there   is  no    malice.    (1   Lev.,   82.) 
Another  class  of  cases  is,  where  words  are 
!  spoken  by  way  of  advice,  or  in  answer  to  an 
j  inquiry  as  to  the  character  of  a  servant.     (1 
i  Term  Rep.,  110.)    In  those  cases,  the  words 
|  were  not  published  to  the  world  at  large,  but 
spoken  only  to  the  person  making  the  inquiry. 
There  are  other  cases    relating    to  words 
spoken,  or  writings,  in  the  course  of  judicial 
proceedings,  in  courts,  or  before  persons  acting 
quasi  courts.     There  the  defendant  is  justified 
I  from  the  necessity  of  the  case.  As  if  words  be 
spoken  by  an  advocate,  in  the  legal  and  neces- 
sary exercise  of  his  profession,  no  action  lies  ; 
but  if  counsel  will  unnecessarily  and  wantonly 
go  out  of  the  path  of  their  professional  duty, 
to  asperse  the  character  of  another,  an  action 
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lies.  (Cro.  Jac.,  90.)  The  ground  on  which 
courts  in  similar  cases  have  proceeded  is,  that 
the  words  were  spoken  before  a  tribunal  com- 
petent to  correct  the  matter  of  complaint,  or  to 
redress  the  grievance.  But  the  address  in  the 
present  case  was  to  the  world,  not  to  the  court 
for  the  trial  of  impeachments. 

The  proposition  attempted  to  be  maintained 
by  the  other  side,  is,  that  electors  may  meet  to- 
gether for  the  purpose  of  canvassing  the  qual 
ifications  of  candidates  for  public  offices,  and 
publish  to  the  world  what  they  think  of  them, 
provided  there  is  no  express  malice.  There  is 
no  evidence  that  the  defendant,  or  any  other 
person  present  at  the  meeting,  except  Van 
1  9*]  Wyck,  was  an  ^elector.  But  admitting 
that  all  the  persons  present  at  the  meeting 
were  electors,  does  it  follow  that  a  man  who 
offers  himself,  or  is  held  up  by  his  friends,  as 
a  candidate  for  a  public  office,  is  to  lose  that 
protection  which  the  law  affords  to  the  mean- 
est citizen — that  he  is  to  be  considered  as  an 
outlaw — as  a  mark  to  be  shot  at,  or  to  be  held 
up  to  public  scorn  and  derision  ? 

On  this  point  the  court  must  docide  accord- 
ing to  the  common  law.  If  we  kok  into  the 
cases  decided  by  the  English  courts,  no  au- 
thority is  to  be  found  to  support  the  proposi- 
tion contended  for  by  the  other  side.  In  How 
v.  Prinn(2  Salk.,  694),  the  words  were  spoken 
of  a  plaintiff  who  intended  to  stand  candidate 
as  a  knight  of  the  shire  to  serve  in  Parli.i- 
ment,  yet  that  was  not  suggested  as  a  matter 
of  excuse,  and  the  action  was  held  maintaina- 
ble. The  case  of  (Jlayes  v.  Howe  (3  Lev. ,  30), 
was  also  that  of  a  candidate  for  member  of 
Parliament,  yet  that  circumstance  was  not 
mentioned  by  way  of  justification,  but  seemed 
to  be  considered  rather  as  an  aggravation.  In 
the  case  of  Onslmc  v.  Hvrne  (3  Wils. ,  177;  2 
W.  Bl.,  750,  S.  C.),  the  slanderous  words  were 
spoken  by  the  defendant  at  a  meeting  of  the 
electors  of  the  county,  qualified  to  vote  for  the 
election  of  members  of  Parliament,  for  the 
purpose  of  instructing  the  plaintiff  and 
another,  who  were  representatives  of  the 
county  in  Parliament.  The  defendant  was  a 
man  of  talents,  possessed  of  great  political  in- 
formation, a  conspicuous  and  zealous  advocate 
for  liberty,  and  well  instructed  in  all  the 
rights  and  privileges  of  British  freedom  ;  yet 
we  do  not  find  a  hint  of  any  such  privilege  of 
an  elector,  as  that  now  claimed  by  the  present 
defendant.  It  is  well  known  that  the  members 
of  the  British  Parliament  are  elected  by  the 
people.  If,  then,  these  actions  for  slander  have 
been  brought  there  for  a  long  series  of  years, 
in  regard  to  members  of  the  House  of 'Com- 
mons, and  no  such  excuse  has  been  set  up,  the 
2O*]  court  may  well  *conclude  that  the  com- 
mon law  knows  of  no  such  justification. 

But  in  a  recent  and  analogous  case,  that  of 
Hancood  v.  Sir  Jacob  Astley  (4  Bos.  &  Pull., 
47,  or  1  jST.  S.),  in  the  court  of  C.  B.  in  En- 
gland, we  find  the  counsel  for  the  defendant 
taking  almost  the  same  ground  of  defense,  as 
that  assumed  by  the  defendant's  counsel  in  the 
case  now  before  the  court.  But  Sir  James 
Mansfield,  without  hearing  the  plaintiff's 
counsel,  decided  that  "  if  the  words  be  action- 
able in  themselves,  it  is  quite  immaterial 
whether  they  were  spoken  of  the  plaintiff  as  a 
candidate  or  not."  "  It  seems,"  he  observes, 
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"  to  be  supposed,  that  the  situation  of  a  candi- 
date for  Parliament  is  such  as  to  make  it  law- 
ful for  any  man  to  say  anything  of  him.  To 
that  proposition  I  cannot  assent  ;  nor  is  it  to  he 
collected  from  any  of  the  cases  which  have 
been  cited.  It  would  be  a  strange  doctrine, 
indeed,  that  when  a  man  stands  for  the  most 
honorable  situation  in  the  country,  any  person 
may  accuse  him  of  any  imaginable  crime  with 
impunity."  This  unanimous  opinion  of  the 
Court  of  C.  B.  was  afterwards  affirmed  in  the 
House  of  Lords. 

In  the  case  of  Tfte  People  v.  Croswell,  argued 
in  this  court,  in  February  Term,  1804,  by  very 
learned  and  able  counsel,  the  defense  now  set 
up  was  never  thought  of.  Croswell  was  an 
elector,  and  made  his  publication,  no  doubt, 
with  the  patriotic  intention  of  enlightening  the 
body  of  electors  as  to  the  character  of  the 
President  of  the  United  States.  It  seems  to 
have  been  reserved  for  the  ingenuity  of  the 
counsel  of  Harwood,  in  England,  and  the  de- 
fendant's counsel  here,  to  suggest  this  new 
doctrine  for  the  first  time. 

It  is  the  undoubted  right  of  the  people  to 
assemble  together  to  discuss  public  measures, 
and  the  qualifications  of  candidates  for  public 
office.  They  may  freely  speak  and  publish  the 
truth,  and  the  whole  truth ;  but  this  cannot 
authorize  them  to  publish  falsehoods  and 
*atrocious  libels  concerning  public  can-  [*2 1 
didates.  Political  meetings  are  not  to  be  sanc- 
tuaries for  libelers  and  slanderers,  from 
whence  they  may  issue  their  calumnies  with 
impunity.  The  counsel  for  the  defendant, 
aware  of  the  odious  nature  of  their  proposi- 
tion, qualify  it  by  saying  that  the  publishers 
are  liable  to  an  action,  in  case  of  express  mal- 
ice. But  what  stronger  evidence  of  malice  can 
there  be  than  the  deliberate  publication  of  a 
falsehood — a  settled  design  to  injure  and  de- 
stroy the  character  of  another  ?  It  is  admitted 
in  one  of  the  affidavits  read  in  evidence  that 
the  object  of  the  publication  was  to  influence 
the  election  ;  and  how  was  the  election  to  be 
influenced  but  by  depreciating  or  destroying 
the  character  of  the  opposing  candidate  ?  The 
Constitution,  which  secures  the  freedom  of 
elections,  does  not  warrant  the  publication  of 
falsehoods.  Information  to  the  electors,  im- 
plies truth  and  certainty,  honest  and  correct 
information.  Malice,  in  all  cases  like  the 
present,  must  necessarily  be  proved  by  overt 
acts.  No  man  will  have  the  f  rontless  assurance 
to  avow  his  malicious  intent.  Patriotic  pre- 
tenses will  never  be  wanting,  at  all  political 
meetings,  to  disguise  the  design  to  destroy 
such  public  men  as  are  obnoxious  to  them. 
The  history  of  republics,  ancient  and  modern, 
affords  us*  dreadful  examples  and  most  in- 
structive lessons  on  this  subject. 

The  Legislature,  in  the  Act  for  Regulating 
Elections  (24  sess.,  ch.  10,  sec.  17),  evince  a 
disposition  to  guard  them  from  undue  influ- 
ence, by  prohibiting  bribery,  menace,  or  any 
other  corrupt  means  or  device,  directly  or  in- 
directly, to  influence  an  elector.1  They  in- 
tended that  the  suffrages  of  the  people  should 
be,  as  far  as  possible,  free  and  unbiassed. 

Again  ;  the  meeting  at  Martling's  was  not  a 
constitutional  meeting  of  the  people.  Our 
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political  Constitution  acknowledges  no  politi- 
cal meetings  of  the  people,  except  at  the  polls 
where  the  electors  meet  for  the  purpose  of  giv- 
ing their  votes. 

22*]  *It  is  said  that  the  people  are  the  masters, 
and  the  governors  or  representatives,  are  their 
servants ;  and  the  case  of  Weatherston  v. 
Hawkins  (1  Term  Rep.,  110)  has  been  cited  on 
the  ground  of  a  supposed  analogy.  The 
people,  it  is  true,  in  their  political  capacity, 
constitute  the  supreme  and  sovereign  power 
of  the  State  :  and  may,  in  that  view,  be  justly 
considered  as  the  sovereign  or  master.  But 
when  do  the  people  appear  and  act  in  this 
sovereign  capacity  ?  Only  when  they  meet  to 
elect  their  representatives.  Who  are  the 
people  ?  The  great  body  of  electors.  But 
any  assemblage  of  citizens,  whether  electors 
or  not,  for  the  purpose  of  promoting  the  elec- 
tion of  a  particular  candidate,  and  of  influenc- 
ing the  electors  to  vote  for  their  favorite,  is 
not  "the  people,"  or  sovereign  in  this  consti- 
tutional sense.  It  would  be  a  most  dangerous 
doctrine,  and  productive  of  the  greatest  licen- 
tiousness, if  such  meetings  were  to  be  consid- 
ered as  "the  people,"  and  possessing  the  attri- 
butes and  immunities  of  sovereignty.  The 
defendant  and  his  friends  are  respectable  men  ; 
and  all  those  who  assembled  at  Martling's  may 
have  been  respectable  men  ;  but  other  men, 
less  respectable,  may  assemble  (for  bad  men 
throng  to  such  meetings),  and  call  themselves 
the  people.  But  the  situation  of  public  magis- 
trates, and  public  candidates,  would  be  de- 
plorable, indeed,  if  the  law  afforded  them  no 
protection  against  the  slanders  uttered  by  such 
meetings.  Individuals  may  be  restrained  by 
shame,  fear,  or  personal  considerations  ;  but 
an  assembly  will  not  be  influenced  by  such 
motives.  A  multitude  never  blush.  While, 
therefore,  the  right  of  the  people  to  assemble 
and  discuss  public  measures,  and  the  merits 
of  candidates  for  public  offices,  is  held  sacred, 
the  law  should  be  careful  to  guard  against  the 
abuse  of  this  privilege. 

Mr.  T.  A.  Emmet,  in  reply.  1.  I  admit, 
that  on  a  demurrer  to  evidence,  no  objection 
23*]  can  be  made  to  the  *pleadings.  But  a 
libel  must  always  be  set  forth  according  to  the 
tenor,  and  not  according  to  the  purport  or 
sense  ;  and  the  declaration  in  the  present  case 
is  according  to  the  tenor. 

In  the  case  of  The  King  v.  P<noel(2  W.  Bl., 
787),  it  was  held  that  the  words  "  as  follows, 
to  wit,"  was  an  averment  of  the  tenor.  Now, 
tenor  imports  the  same  words,  or  an  exact 
transcript  of  the  libel.  (3  Salk.,  227.)  Identity 
of  sense  is  not  sufficient :  there  must  be  an 
identity  of  words.  As  the  libel  or  subject 
matter  of  the  suit,  is  to  be  construed  by  the 
court,  it  is  essential  that  it  should  be  set  forth 
verbatim. 

The  case  of  The  King  v.  Drake  (11  Mod., 
69  ;  S.  C.,  2  Salk.,  660)  is  a  mere  obiter  dictum 
of  Lord  Holt ;  and  it  was  a  criminal  case.  I 
have  searched  all  the  Latin  entries  for  prece- 
dents, and  I  find  only  two,  in  Robinson's  en- 
tries. Wentworth  (Vol.  VIII.,fe802),  in  his 
collection  of  pleadings,  directs  that  the  libel 
should  be  set  out  verbatim,  as  the  smallest  var- 
iance would  be  fatal.  In  Zenobio  v.  Axlett  (6 
Term  Rep.,  162),  which  was  an  action  for  a 
libel  in  the  French  language,  it  was  held  that 


a  translation  was  not  sufficient,  but  the  origi- 
nal words  must  be  set  forth.  In  the  case  of 
T/ie  King  v.  Wttke*  (4  Burr.,  2527  ;  2  Leach., 
753)  on  the  application  of  the  Attorney-Gener- 
al, Lord  Mansfield  ordered  the  record  to  be 
amended  by  striking  out  the  word  "purport," 
and  inserting  the  word  "tenor."  The  libel  in 
this  case,  having  been  set  forth  according  to 
the  tenor,  the  paper  produced  must  be  accord- 
ing to  the  tenor.  Any  verbal  mistake  or  vari- 
ance is  fatal.  The  mistake  of  a  letter  will 
not  be  fatal,  unless  it  makes  another  word. 
Abbreviations  are  allowed,  where  the  word 
intended  cannot  be  mistaken.  (2  Leach.,  933  ; 
Dougherty's  Crown  Circ.  Comp.,  565,  572, 
notes.)  The  case  of  Bex  v.  Beach  was  an  in- 
dictment for  perjury,  in  which  it  was  not 
necessary  to  set  out  the  matter  according  to 
tenor.  In  that  case  Lord  Mansfield  said,  that 
the  jury  might  read  "undertood"  as  "under- 
stood ;"  but  with  submission  to  his  lordship,  I 
cannot  conceive  how  the  jury  *were  to  [*24 
read  the  record  at  all,  or  what  they  had  to  do 
with  it.  Sed  nonnunquam  txmm  dormitat  Ho 
merus.  The  case  of  The  King  v.  Hart  was  that 
of  an  indictment,  and  the  paper  was  set  forth 
according  to  its  tenor  ;  the  abbreviation  could 
not  well  be  mistaken.  But  the  letter  U  may 
stand  for  many  other  words  besides  "United," 
as,  for  example,  unhinged,  unfortunate  or  un- 
happy. 

2.  There  is  no  evidence  of  a  publication  by 
the  defendant.  It  is  said,  that  the  court,  on  a 
demurrer  to  evidence,  are  to  infer  everything 
which  the  jury  might  possibly  have  inferred. 
This  is  an  extravagant  extension  of  what  I 
conceive  to  be  the  true  rule,  which  is,  that 
every  inference  which  the  jury  could  reason- 
ably have  drawn  from  the  evidence,  may  be 
deduced  by  the  court.  If  the  court  will  set 
aside  a  verdict  as  against  evidence,  because  the 
jury  have  made  an  inference  not  warranted  by 
the  evidence,  why  will  they  not  exercise  the 
same  power  as  to  inference  on  a  demurrer  to 
evidence  ? 

Again  ;  the  evidence  does  not  support  the 
second  count  in  the  declaration.  The  allega- 
tion that  the  defendant  wrote  the  libel,  is  a 
material  averment,  and  ought  to  have  been 
proved.  The  defendant's  affidavit  admits 
nothing,  except  his  being  a  chairman  of  the 
meeting.  He  does  not  state  that  he  assented 
to  the  resolutions.  His  situation  precluded 
him  from  expressing  anv  opinion  or  voting  on 
the  question  ;  he  was  silent  and  passive.  A 
libel,  as  Lord  Coke  observes,  is  published  tra- 
ditione,  cantilenis  aut  verbis.  (5  Co.,  125.) 
Suppose  the  address  had  been  read,  and  had 
then  been  negatived  by  the  meeting,  would 
this  have  been  a  publication  of  the  libel  ? 
Suppose  the  defendant  had  laughed  at  it  and 
approved  it,  but  the  meeting  had  rejected  it, 
would  the  defendant  have  been  liable  for  pub- 
lishing the  libel  ?  But  there  is  no  evidence 
that  he  either  read  or  assented  to  it.  He  had 
no  control  over  the  meeting  ;  and  he  ought 
not  to  be  made  liable  for  the  acts  of  others. 
The  defendant,  by  his  reference  to  the 
affidavit  of  Mr.  Van  Wyck,  adopts  it  [*25 
only  in  regard  to  what  passed  in  the  meeting. 
There  is  nothing  in  that  affidavit  which  brings 
the  fact  of  publication  home  to  the  defendant. 
There  is  no  evidence  of  any  act  done  after  the 
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meeting.  It  is  said,  merely,  that  the  address 
was  ordered  to  be  published  ;  not  that  it  was 
in  fact  published  ;  and  for  aught  that  appears 
on  the  record,  that  order  may  have  been  re- 
voked. The  doctrine  contended  for  by  the 
counsel  for  the  plaintiff,  is  new  and  danger- 
ous ;  its  tendency  is  to  prevent  all  public 
meetings  ;  for  no  man  will  dare -to  be  a  chair- 
man, or  preside  at  such  meetings,  if  he  is  to  be 
answerable,  civilly,  for  all  their  acts.  There 
is  no  proof  of  any  publication  by  the  defend- 
ant, at  the  meeting,  nor  of  any  act  done  by  him 
after  the  meeting  ;  and  his  affidavit  being  in 
the  course  of  judicial  proceeding,  is  admitted 
not  to  amount  to  a  publication. 

3.  There  can  be  no  inference  of  malice  in 
this  case ;  for  the  jury  had  no  right  to  make 
the  inference.  In  an  action  for  a  libel,  if  the 
plaintiff  proves  the  publication  only,  he  must 
have  a  verdict ;  because  the  law  infers  malice. 
In  the  case  of  TJieKingv.  Oneby(2IA.  Raym., 
1485;  8.  C.,  Str.,  766;  9  St.  Tr.,  14.  See, 
also,  Ld.  Raym.,  1584),  in  the  Court  of  King's 
Bench,  all  the  judges  agreed  to  the  proposi- 
tion that  the  court  are  judges  of  the  malice, 
not  the  jury.  Malice  and  maliciously  are  terms 
of  law  ;  and  in  the  legal  sense,  always  exclude 
a  just  cause.  (Gilb.  Cas.,  185,  Jones  v.  Given.) 

To  make  out  malice  in  the  defendant,  the 
court  must  decide  that  the  meeting  and  the 
publication  were,  in  the  language  of  Chief 
Justice  Parker,  without  just  cause. 

But  it  is  said  that  falsehood  evinces  malice. 
I  deny  that  the  falsehood  of  the  charges  is 
admitted  on  the  record.  It  is  not  a  demurrer 
to  the  declaration,  but  merely  to  the  evidence. 
The  falsehood  was  at  issue  between  the  parties. 
The  demurrer  to  the  evidence  neither  admits 
nor  denies  the  falsehood.  Falsehood  or  not 
is  a  question  of  fact,  and  the  court  cannot  infer 
26*]  falsehood.  *In  England  it  does  not  seem 
to  be  clearly  settled  whether,  in  an  action  for 
a  libel,  the  defendant  can  give  in  evidence, 
the  truth  of  the  defamatory  paper,  in  justifi- 
cation. (Selwyn's  N.  P.,  929,  note  4  ;  4  Bac., 
Abr.,  456,  Libel,  A,  4.)  But  the  better  opin- 
ion seems  to  be,  that  the  truth  may  be  pleaded 
in  justification.  If  the  word  "falsely"  be  left 
out  of  a  declaration  for  a  libel,  it  will  be  good. 
(7  Term  Rep.,  4.)  Then  the  falsehood  could 
not  be  a  matter  in  issue.  It  cannot  be  said, 
therefore,  that  a  demurrer  to  evidence  admits 
the  falsehood.  But  it  is  contended  that  the 
circumstances  on  which  the  defendant  relies 
for  justification  ought  to  have  been  specially 
pleaded  ;  and  the  case  of  Lake  v.  King  (1 
Saund.,  131),  has  been  cited  in  support  of  that 
position.  But  the  note  of  Sergeant  Williams 
is  expressly  the  contrary.  He  says  "when  the 
defendant  admits  the  publishing  or  speaking 
of  the  libel  or  words  as  stated,  but  justifies  so 
doing,  because  they  are  true,  he  must  plead 
this  matter  specially."  '  'But  where  the  defense 
is,  that  the  libel  or  words  were  published  or 
spoken,  not  in  the  malicious  sense,  imputed  by 
the  declaration,  but  in  an  innocent  sense  or  upon 
an  occasion  which  warranted  the  publication, 
this  matter  may  be  given  in  evidence  under 
the  general  issue."  Where  there  is  no  evidence 
of  express  malice,  nor  of  any  circumstances 
from  which  malice  can  be  inferred,  the  mode 
and  manner  of  publication  or  speaking  cannot 
afford  the  legal  inference  of  malice. 
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Every  case  in  England,  in  which  this  ques- 
tion has  been  raised,  has  been  either  on  a  mo- 
tion in  arrest  of  judgment,  or  in  error.  On  a 
motion  in  arrest  of  judgment,  there  is  a  ver- 
dict of  the  jury  ;  and  I  do  not  deny  that  if 
express  malice  is  proved  this  action  is  main- 
tained ;  and  after  a  verdict,  the  court  will  be 
bound  to  infer  proof  of  express  malice. 

If  the  doctrine  for  which  I  contend  is  preg- 
nant with  all  the  mischiefs  which  have  been 
described,  it  is  remarkable  that  the  judges  in 
England  should  have  avoided  deciding  so- 
important  and  interesting  a  question,  [*2  7 
when  presented  to  their  consideration.  In  the 
case  of  Onslow  v.  Horne,  as  reported  by  Sir 
William  Blackstone,  the  third  proposition  laid 
down  by  the  defendant's  counsel,  was,  that  "if 
the  words  were  actionable  in  themselves,  the 
occasion  of  speaking  them  would  excuse  them, 
being  at  a  public  county  meeting,  where  free- 
dom of  debate  was  necessary."  And  Chief 
Justice  De  Grey,  on  delivering  the  opinion  of 
the  court,  says,  "  we  shall  givtfno  opinion  how 
far  such  an  occasion,  as  the  meeting  stated  in 
the  declaration,  would  or  would  not  justify 
speaking  such  words,  as  would  be  otherwise 
clearly  actionable."  The  case  of  Harwood  v. 
Astley  came  up  on  a  writ  of  error,  from  a  judg- 
ment of  the  King's  Bench,  to  the  Exchequer 
Chamber  ;  and  it  is  to  be  inferred  that  the 
malice  was  proved.  The  accusation  was  of  a 
most  atrocious  crime.  The  case  of  Blanchard 
v.  Thorne,  decided  at  the  last  session  of  the 
Court  of  Errors,  came  up  on  a  bill  of  excep- 
tions, and  the  opinion  of  the  court  was  that  it 
was  incumbent  on  the  plaintiff  to  prove  express, 
malice,  to  demonstrate  that  an  evil  intention 
existed  to  show  that  the  writing  complained 
of  was  entirely  false  and  malicious  ;  though 
no  positive  opinion  was  given,  whether  malice 
was  a  question  of  law  for  the  decision  of  the 
court  only,  or  a  question  of  fact  to  be  deter- 
mined by  the  jury. 

I  con  tend,  then,  that  the  circumstances  in  the 
present  case  do  not  afford  any  legal  inference 
of  malice.  The  meeting  was  lawful.  At  an 
unlawful  assembly,  every  person  is  answerable 
for  what  is  done  ;  but  at  a  lawful  meeting, 
each  person  present  is  answerable  only  for  hi* 
own  acts.  To  make  out  malice,  the  court 
must  decide  that  the  meeting  was,  in  itself, 
unlawful.  But  is  it  illegal  for  a  person,  at 
such  a  meeting,  to  express  his  opinion  ?  It  is 
said  that  public  assemblies  may  speak  the 
truth ;  and  so  may  the  meanest  man  in  the 
street.  The  concession  grants  nothing.  May 
not  citizens,  assembled  *for  the  purpose  [*2» 
of  discussing  the  merits  of  public  candidate* 
for  office,  speak  their  opinion  of  the  acts  of  a 
particular  candidate,  alleged  to  have  done  at  a 
distance,  but  under  the  responsibility  of  prov- 
ing the  truth  of  the  facts  in  a  court  of  justice  ? 
It  is  admitted  that  where  a  person  speaks  with- 
out cause,  he  must  be  responsible  for  the  truth. 
But  truth  or  falsehood  is  not  the  distinction  as 
to  what  may  be  said  at  a  public  meeting.  It 
is  the  malice,  or  evil  intention,  which  can  alone 
render  a  person  liable  to  an  action  for  what  is 
said  on  such  occasions.  There  being  a  just 
cause  or  necessity  for  speaking,  the  falsehood 
of  what  is  said  lays  no  foundation  for  an  action, 
unless  malice  is  shown.  And  this  malice  must 
be  brought  home  to  the  defendant.  If  one 
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man  should  maliciously  say  or  propose  any- 
thing at  a  public  meeting,  another  who  may  be 
present,  with  very  innocent  intentions,  ought 
not  to  be  answerable  for  the  malice  of  his 
neighbor. 

THOMPSON,  ./.,  delivered  the  opinion  of  the 
court : 

This  case  comes  before  the  court  on  a  de- 
murrer to  the  evidence.  The  first  question 
raised  relates  to  a  variance  between  the  libel 
set  out  in  the  declaration,  and  the  one  given  in 
evidence  upon  the  trial.  In  the  former,  the 
letter  U  connected  with  "  States,"  is  used  ; 
and  in  the  latter,  it  is  "United  States."  It  is 
to  be  observed,  in  the  first  place,  that  upon  a 
demurrer  to  evidence,  no  question  can  arise  as 
to  the  admissibility  of  the  evidence.  That  ob- 
jection must  come  up  either  upon  a  bill  of  ex- 
ceptions, or  on  a  motion  for  a  new  trial.  The 
evidence  having  been  admitted,  and,  as  we  are 
now  to  presume,  without  objection,  the  ques- 
tion how  far  it  conduced  to  the  proof  of  the 
charge  contained  in  the  declaration,  belonged 
properly  to  the  jury.  But  the  defendant  hav- 
ing chosen,  by  demurring  to  the  evidence,  to 
substitute  the  court  in  the  place  of  the  jury, 
i2O*]  everything  which  the  jury  *might  reason- 
ably infer  from  the  evidence  demurred  to,  is  to 
be  considered  as  admitted.  The  language  of 
adjudged  cases  on  this  subject,  both  in  our 
own  and  the  English  courts,  is  very  strong  to 
show  the  court  will  be  extremely  liberal 
in  their  inferences,  where  the  party,  by  de- 
murring, will  take  the  cause  from  the  jury. 
(2Caines,  134;  1  Johns.  Rep.,  243;  Doug., 
119  :  2  H.  Bl.,  208.)  Would  the  jury  then  have 
been  warranted  in  reading  U.  States,  United 
States,  by  considering  U  as  an  abbreviation 
of  United,  or  might  not  the  U  be  rejected,  as 
surplusage,  and  the  sense  and  meaning  of  the 
sentence  remain  the  same  ?  That  part  of  the 
libel  in  which  these  words  occur  reads  thus  : 
"In  refusing  to  afford  a  tribute  of  just  appro- 
bation to  the  President  of  these  United  States, 
at  an  important  crisis  of  our  national  affairs." 

Was  this  question  to  be  determined  by  the 
rules  of  plain  common  sense,  abstracted  from 
any  technical  nicety,  a  doubt  would  not  be 
entertained  on  the  subject.  I  am  far,  however, 
from  wishing  to  overleap  the  boundaries  pre- 
scribed by  adjudged  cases,  or  relaxing  what 
may  once  have  been  considered  as  the  rule  on 
this  subject.any  further  than  is  consistent  with 
perfect  safety,  and  a  due  regard  to  the  advance- 
ment of  justice.  Nor  do  I  apprehend  that  it  is 
requisite  to  go  further  than  has  already  been 
done  in  England,  in  order  to  overrule  this  ob- 
jection. A  recurrence  to  the  cases  in  the 
books  becomes  necessary  for  the  purpose  of 
seeing  the  progress  of  the  rule  now  under  con- 
sideration. And  I  think  I  am  warranted  in 
this  preliminary  remark, that  courts  have  lately 
been  less  strict  and  scrupulous  on  this  subject 
than  formerly.  In  Parker's  case  (Button,  56) 
the  word  indicari  was  written  for  m<Weton',and 
held  fatal.  In  TurriU  v.  Aynmcorth  (2  Lord 
Raym.,  1515  ;  Str.,  787)  the  word  "  Austrialia" 
was  written  instead  of  "Australia,"  in  the  de- 
scription of  a  corporation,  and  it  was  held  a 
fatal  variance  :  and  the  court  said  it  would  not 
3O*]  answer  *to  reject  the  word  as  suplusage, 
as  it  would  make  a  different  corporation.  In 
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the  case  of  TJie  Queen  v.  Drake  (2  Salk.,  660), 
in  reciting  the  libel,  the  word  "nor"  was  writ- 
ten for  "not,"  and  this  was  deemed  had  on  a 
special  verdict;  because  "nor"  was  different 
from  "  not,"  both  in  grammar  and  sense.  And 
Powys,  ,/.,  said,  literal  omissions  would  be 
fatal,  where  a  letter  omitted  or  changed  made 
another  word-;  otherwise,  where  the  word  re- 
mained the  same.  The  case  of  The  Xing  v. 
Beach  (Cowp. ,  229)  was  a  motion  in  arrest  of 
judgment,  in  a  case  of  perjury,  for  a  variance 
between  the  indictment  and  affidavit  ;  the 
word  "understood"  being  written  "undertood," 
and  Lord  Mansfield,  in  giving  the  judgment 
of  the  court,  said,  "we  have  looked  into  all 
the  cases  upon  the  subject,  some  of  which  go 
to  a  great  degree  of  nicety  indeed  ;  particularly 
in  the  case  in  Hutton,  where  indicari  was 
written  for  indictari ;  but  that  case, he  observes, 
is  shaken  by  the  doctrine  laid  down  in  Hawk- 
ins ;  the  true  distinction  was  that  taken  in  the 
case  of  The  Queen  v.  Drake,  that  where  the 
omission  or  addition  of  a  letter  does  not 
change  the  word,  so  as  to  make  it  another 
word, the  variance  is  not  material."  He  adds, 
that  "  a  greater  strictness  is  required  in  crimi- 
nal prosecution  than  in  civil  cases ;  but  this  is 
a  case  where  the  matter  has  been  fairly  tried  ; 
and  the  jury  were  right  in  reading  the  word 
"understood."  Upon  what  principle  could 
the  court  or  jury  read  the  word  "  undertood  " 
for  "underwood  ?"  Upon  no  other,  certainly, 
than  because  by  looking  at  the  context,  the 
obvious  sense  and  meaning  of  the  sentence 
required  it.  Supposing  this  combination  of 
letters  "undertood"  (making  no  word  known 
in  the  English  language),  should  be  presented 
to  a  person,  and  he  asked  what  the  writer 
must  have  meant  by  it,  would  it  be  obvious 
that  the  letter  "  s""  was  omitted,  and  that 
"understood"  was  the  word  intended  ;  or 
would  it  not  be  more  reasonable  to  suppose  that 
the  final  "d  "  had  been  substituted  for  "k," 
and  that  the  word  intended  was  ' '  undertook  ?" 
*Thiscase  (The  King  \.  Beach),  then,  [*31 
must  be  considered  as  overruling  the  cases  of 
Parker,  and  of  TurviU  v.  Aynzinorth,  before 
referred  to  ;  and  as  adopting  these  positions, 
that  the  variance  is  a  proper  subject  for  the 
jury  to  determine ;  and  that  the  sense  and 
meaning  of  the  term  used,  is  to  be  ascertained 
bv  a  reference  to  the  context.  The  case  of 
Tlie  King  v.  Hart  (I  Leach,  172)  was  for  forg- 
ing an  order  ;  and  in  setting  it  out  in  the  in- 
dictment, the  word  "received"  was  written  at 
full  length,  "  received ;"  in  the  order  produced 
in  evidence,  it  appeared  to  be  "  reicev'd," 
both  abbreviated,  and  the  letters  transposed. 
It  was  left  to  the  jury  to  consider  whether  they 
thought  the  two  words  imported  one  and  the 
same  thing.  The  prisoner  was  convicted  ;  but 
the  judgment  respited  for  the  opinion  of  all 
the  judges,  who  determined  it  to  be  a  proper 
question  for  the  jiiry  ;  and  that  considering 
it  an  abbreviation,  if  it  meant  only  the  same 
word  as  that  used  in  the  indictment,  it  would 
not  vitiate,  for  it  could  then  only  mean  the 
same  thing.  This  case  authorizes  the  same 
conclusion,  that  where  the  variance  consists 
in  an  abbreviation,  and  the  jury  consider  it  as 
meaning  the  same  thing  as  the  word  in  the  in- 
dictment, it  is  immaterial.  The  case  of  The 
King  v.  May  (I  Leach,  227)  was  an  indictment 
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for  perjury,  which  in  reciting  that  part  of  an 
indictment  for  an  assault  and  battery,  where 
it  is  alleged  that  his  life  was  greatly  despaired 
of,  the  word  "despaired"  was  entirely  omit- 
ted ;  and  Butler,  J.,  overruled  the  objection 
of  a  variance.  A  rule  was  obtained  in  the 
Court  of  King's  Bench,  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  judg- 
ment of  acquittal  entered  ;  but  it  was  after- 
wards abandoned  without  experiment.  The 
King  v.  Lookup  (cited  1  Term  Rep. ,  240)  was 
an  indictment  for  perjury.  The  objection  was, 
that  the  indictment  stated  the  bill  in  chancery 
to  be  directed  "  to  Robert  Lord  Henley,  " 
<fec.,  whereas  it  was  directed  to  •'  Sir  Robert 
Henley,  knight,"  &c.,  and  the  objection  was 
*32]  overruled.  *The  inference  that  I  have 
drawn  from  the  case  of  TJie  King  v.  Beach, 
that  you  may  look  at  the  context,  in  order  to 
judge  of  the  materiality  of  the  variance,  is 
warranted  by  a  variety  of  other  cases  to  be 
found  in  the  books.  (Doug.,  194,  note ;  2 
Hawk.  P.  C.,  340,  616,  notes;  2M'Nally'sEv., 
519,  and  cases  there  cited.) 

I  have  thus  briefly  referred  to  some  of  the 
leading  cases  on  this  subject,  which  show,  as  I 
conceive,  a  progressive  relaxation  of  what 
Lord  Mansfield  called  the  great  degree  of 
nicety  to  which  the  rule  was  once  carried.  If 
the  principles  contained  in  the  more  modern 
decisions  are  applied  to  the  case  before  us,  I 
think  they  are  amply  sufficient  to  warrant  us 
in  saying,  that  the  variance  is  immaterial ;  and 
that  the  letter  U  when  taken  with  the  context, 
means  precisely  the  same  thing  as  the  word 
"  United."  It  is  a  common  and  well  under- 
stood abbreviation.  Whether  an  abbreviation 
consists  of  one  letter  or  of  several,  cannot,  in 
principle,  make  any  difference,  the  true  ques- 
tion is,  whether  the'  abbreviation  in  the  declar- 
ation means  the  the  same  word  as  that  used  in 
the  libel  ;  if  so,  it  falls  within  the  rule 
adopted  in  the  case  of  TJie  King  v.  Hart.  If 
the  letter  U  standing  as  it  does,  is  senseless, 
without  some  other  letter  added,  whether 
one  or  more  letters  be  added,  cannot  be 
material,  if  they  are  such  as  the  sense  and 
context  necessarily  imply  ;  and  then  it  falls 
within  the  case  of  The  King  v.  Beach.  If  the 
letter  U  should  be  considered  as  altogether 
rejected,  it  would  not  be  taking  greater  liberty 
to  supply,  by  intendment,  the  word  "  United," 
than  was  done  in  the  case  of  TJie  King  v. 
May,  where  the  word  "  despaired  "  was  sup- 
plied by  intendment.  The  U  may  be  rejected 
altogether,  and  the  sense  and  meaning  of  the 
libel  remain  the  same.  The  President  of  these 
States,  when  read  with  the  context  means 
precisely  the  same  thing  as  the  President  of 
these  United  States.  (1  Term.  Rep.,  235,  and 
33*J  cases  there  cited.)  Suppose  the  *variance 
was  in  using  the  word  "  and,"  instead  of  the 
character  "&"  frequently  used  for  it,  can  it 
be  pretended  that  this  would  be  fatal  ?  I  pre- 
sume not.  And  why  ?  Because  it  is  a  repre- 
sentation of  the  same  thing.  The  objection, 
therefore,  in  my  opinion,  ought  not  to  prevail. 

2.  It  is  objected,  in  the  second  place,  that 
there  is  not  sufficient  evidence  of  a  publica- 
tion. This  appears  to  me  also  untenable.  The 
reading  of  the  libel  in  court,  on  the  occasion 
referred  to  in  the  affidavits  set  forth,  is  not  the 
publication  complained  of.  These  affidavits, 
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and  the  copy  of  the  address  annexed,  were 
only  introduced  to  show  that  the  defendant 
admitted  a  previous  publication  ;  and  if  they 
do  not  afford  evidence  of  that  fact,  no  publi- 
cation was  shown.  The  defendant  in  hi-, 
affidavit  admits  he  was  chairman  of  the  meet- 
ing where  the  address  was  adopted  ;  and,  after 
detailing  same  facts,  he  says,  that  as  to  t  In- 
other  matters  in  relation  to  the  said  meeting, 
he  believes  they  are  truly  stated  in  the  affidavit 
of  Van  Wyck.  The  defendant  thereby  adopt* 
Van  Wyck's  affidavit  as  his  own  ;  and  we  are 
to  judge  of  the  evidence  therein  contained 
precisely  as  if  the  defendant  had  sworn  to  it. 
This  affidavit  admits  that  the  address  was 
unanimously  agreed  to,  and  ordered  to  be 
published.  The  defendant,  being  chairman, 
was  of  course  one  of  the  meeting  :  he  there- 
fore ordered  it  to  be  published.  The  address 
produced  in  court  was  a  copy;  there  must, 
of  necessity,  have  been  at  least  one  other  in 
existence.  It  appears  upon  the  face  of  the  ad- 
dress to  have  been  printed  by  James  Cheetham 
and  to  be  an  address  to  the  republican  citizens, 
throughout  the  State  of  New  York  ;  and  that 
it  was  unanimously  agreed  to,  and  ordered  to 
be  published,  and  the  defendant's  name,  as 
chairman,  was  annexed.  It  is  admitted  the 
address  was  intended  to  have  an  influence  on 
the  election,  which  object  could  not  be  answer- 
ed unless  it  was  published.  The  defend-  [*34 
ant  declares  that  in  agreeing  to  and  in  publish- 
ing the  address  (not  the  copy  produced  in 
court),  he  considered  himself  as  exercising  the 
right  of  an  elector,  to  consider  of  and  communi- 
cate information  respecting  the  qualifications 
of  a  candidate  for  an  elective  office,  and  not 
with  a  view  to  interfere  with  the  administra- 
tion of  justice.  Here  appears  to  me  to  be  an 
unqualified  admission  of  the  publication.  He 
speaks  of  its  having  been  already  done,  and 
assigns  his  reasons  for  so  doing.  It  is  nothing 
more  nor  less  than  a  confession  of,  and  an 
attempt  to  justify  the  publication.  Can  it  be 
doubted  that  these  facts  and  circumstances 
tended  to  show  an  admission  of  a  publication  ? 
If  the  defendant  had  expressly  acknowledged 
that  he  had  published  a  libel,  of  the  tenor  of 
the  one  set  forth  in  the  declaration,  it  would 
unquestionably  have  been  sufficient :  and  if 
the  evidence  offered  would  have  warranted  the 
jury  in  drawing  the  inference  of  such  an  ac- 
knowledgment, the  same  conclusion  must  fol- 
low ;  and  whatever  the  jury  might  infer,  the 
court  are  bound  to  infer.  The  communication 
of  a  libel  to  any  one  person  is  a  publication  in 
the  eye  of  the  law.  Thus  we  find  it  laid  down  in 
Lamb's  case  (9  Co. ,  59),  and  repeatedly  recog- 
nized, in  subsequent  cases,  that  if  he  who  hath 
either  read  a  libel  himself,  or  heard  it  read  by 
another,  do  afterwards  maliciously  read  or 
repeat  any  part  of  it  in  the  presence  of  others, 
or  lend  or  show  it  to  another,  he  is  guilty  of 
an  unlawful  publication  of  it.  (Moore,  813  ; 
4  Bac.  Abr.,  458  ;  1  Hawk.  P.  C.,  bk.  1,  ch.  73 
sec.  8.)  To  apply  this  rule,  then,  to  the  facts 
appearing  on  the  record.  The  defendant,  as 
one  of  the  meeting,  adopted  the  address,  and 
ordered  it  to  be  published.  It  was  afterwards 
printed  by  James  Cheetham.  Here  was  the 
publication  to  him  at  least.  Again,  in  the 
case  of  The  King  v.  Bear  (2  Salk.,  419  ;  1  Ld. 
Raym.,  416),  it  is  laid  down,  that  when  a  libel 
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appears  under  a  man's  own  handwriting,  it  is, 
35*J  prima  facie,  evidence  of  *his  being  the 
author.  The  defendant's  name  appears  to  the 
copy  of  the  libel,  the  original  of  which  he  ad- 
mits he  ordered  to  be  published.  His  name 
must  be  presumed  to  have  been  put  to  the  origi- 
nal by  him  or  by  his  direction.  The  sale  of  a 
libel  by  a  servant  in  a  shop,  has  been  held, 
prima  facie,  evidence  of  a  publication  by  the 
master  (5  Burr.,  2688).  And  the  giving  of  a 
bond  to  the  stamp-office,  for  the  duties  on  the 
advertisements  in  a  newspaper,  and  occasion- 
ally applying  at  the  stamp-office,  respect- 
ing the  duties,  was  held  sufficient  to  charge 
such  person  with  being  the  publisher.  (4 
Term.  Rep.,  126.)  If  such  circumstances  are 
sufficient  evidence  of  publication,  how  can 
it  be  pretended  that  where  the  defendant's 
name  appears  to  the  libel,  and  he  admits  that 
he  had  ordered  it  to  be  published,  and  that  it 
had  actually  been  printed,  yet  still  there  was 
no  publication.  It  appears  to  me  that  the  facts 
spread  upon  this  record  afforded  irresistible 
evidence  that  the  defendant  had  acknowl- 
edged the  publication  of  the  libel.  (2  M'Nally, 
642.) 

3.  The  third  question  raised  is.  that  there  is 
no  evidence  of  express  or  implied  malice. 

Where  the  act  is  in  itself  unlawful,  the  proof 
of  justification  or  excuse  lies  on  the  defendant; 
and  on  failure  thereof,  the  law  implies  a  crim- 
inal intent.  (5  Burr.,  2667;  4  Term  Rep., 
127.)  If  a  libel  contains  an  imputation  of  a 
crime,  or  is  actionable,  without  showing  special 
damage,  malice  is,  prima  facie,,  implied;  and 
if  the  defendant  claims  to  be  exonerated,  on 
the  ground  of  want  of  malice,  it  lies  with  him 
to  show  it  was  published  under  such  circum- 
stances as  to  rebut  this  presumption  of  law.  (1 
Term  Rep.,  110.)  The  manner  and  occasion 
of  the  publication  have  been  relied  on  for  this 
purpose,  and  in  justification  of  the  libel.  It 
has  not  been  pretended  but  that  the  address  in 
question  would  be  libelous,  if  considered  as 
the  act  of  an  individual  ;  but  its  being  the  act 
of  a  public  meeting,  of  which  the  defendant 
36*]  was  a  member,  *and  the  publication  be- 
ing against  a  candidate  for  a  public  office,  have 
been  strenously  urged  as  affording-  a  complete 
justification.  The  doctrine  contended  for  by 
the  defendant's  counsel  results  in  the  position 
that  every  publication,  ushered  forth  under 
the  sanction  of  a  public  political  meeting, 
against  a  candidate  for  an  elective  office,  is 
beyond  the  reach  of  legal  inquiry.  To  such 
a  proposition  I  can  never  yield  my  assent. 
Although  it  was  urged  by  the  defendant's 
counsel,  I  cannot  discover  any  analogy  what- 
ever between  the  proceedings  of  such  meetings 
and  those  of  court  of  justice,  or  any  other 
organized  tribunals  known  in  our  law,  for  the 
redress  of  grievances.  That  electors  should 
have  a  right  to  assemble,  and  freely  and  openly 
to  examine  the  fitness  and  qualifications  of 
candidates  for  public  offices,  and  communi- 
cate their  opinions  to  other,  is  a  position  to 
which  I  most  cordially  acceded.  But  there  is 
a  wide  difference  between  this  privilege,  and 
a  right  irresponsibly  to  charge  a  candidate 
with  direct  specific  and  unfounded  crimes.  It 
would,  in  my  judgment,  be  a  monstrous  doc- 
trine to  establish,  and  when  a  man  becomes  a 
candidate  for  an  elective  office,  he  thereby  gives 
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to  others  a  right  to  accuse  him  of  any  imagi- 
nable crimes,  with  impunity.  Candidates  have 
rights,  as  well  as  electors ;  and  those  rights 
and  privileges  must  be  so  guarded  and  pro- 
tected as  to  harmonize  one  with  the  other.  If 
one  hundred  or  one  thousand  men,  when 
assembled  together,  undertake  to  charge  a 
man  with  specific  crimes,  I  see  no  reason  why 
it  should  be  less  criminal  than  if  each  one 
should  do  it  individually,  at  different  times 
and  places.  All  that  is  required,  in  the  one 
case  or  the  other,  is  not  to  transcend  the 
bounds  of  truth.  If  a  man  has  committed  a 
crime,  anyone  has  a  right  to  charge  him  with 
it,  and  is  not  responsible  for  the  accusation  ; 
and  can  anyone  wish  for  more  latitude  than 
this?  Can  it  be  claimed  as  a  privilege  to  accuse, 
ad  libitum,  a  candidate  with  *the  most  [*37 
base  and  detestable  crimes  ?  There  is  noth- 
ing upon  the  record  showing  the  least  founda- 
tion or  pretense  for  the  charges.  The  accusa- 
tions, then,  being  false,  the  prima  facie  pre- 
sumption of  law  is,  that  the  publication  was 
malicious  ;  and  the  circumstance  of  the  de- 
fendant being  associated  with  others,  does  not, 
per  se,  rebut  this  presumption.  How  far  this 
circumstance  ought  to  affect  the  measure  of 
damages.is a  question  notarising  on  the  record.  • 
It  may,  in  some  cases,  mitigate,  in  others 
enhance  them.  Every  case  must  necessarily, 
from  the  nature  of  the  action,  depend  on  its 
own  circumstances,  which  are  to  be  submitted 
to  the  sound  discretion  of  the  jury.  It  is  diffi- 
j  cult,  and  perhaps  impracticable,  to  prescribe 
i  any  general  rule  on  the  subject.  We  mean, 
therefore,  to  confine  ourselves  to  the  questions 
before  us  ;  and  upon  the  last  point  only  say, 
that  the  facts  appearing  upon  the  record  elo  not 
amount  to  a  justification  of  the  libel. 

The  plaintiff,  must,  accordingly,  have  judg- 
ment. 

Judgment  for  the  plaintiff. 

Libel.  Cited  in— 10  Johns.,  450  ;  7  Cow.,  625 ;  81  N. 
Y.,  136;  24  Hun,  399;  5  Duer,  654. 

Practice— Pleadings— Evidence.  Cited  in— 1  Cow., 
313 ;  3  N.  Y.,  174 ;  8  N.  Y.,  74. 

See  S.  C.,  Anth.,  102. 


KILBURN  9.   WOODWORTH. 

Action  on  Judgment  Recovered  in  Another  State — 
Attachment — Personal  Summons  or  Notice — 
Residence. 

An  action  cannot  be  maintained  in  this  State  on  a 
judgment  recovered  in  Massachusetts,  in  an  action 
commenced  by  on  -attachment  of  groods,  without 
any  personal  summons  or  actual  notice  to  the  de- 
fendant ;  and  who  was  at  the  time  of  issuing  the  at- 
tachment, a  resident  in  this  State. 

Citations— 3  Wills.,  297 ;  1  Dallas,  261 ;  Kirby,  119 ; 
9  East,  192. 

THIS  was  an  action  of  debt,  on  a  judgment 
recovered  in  the  Court  of  Common  Pleas 
i  of  the  County  of  Lenox,  in  the  State  of  Mas- 
sachusetts, in  April,  1801,  for  $118.40.  There 
was  also  a  count  on  a  mutuatux.     The  defend- 
ant pleaded  nil  debet. 

At  a  trial  the  plaintiff  produced  an  exempli- 
fication of  the  record  of  the  judgment.     The 
]  defendant's  counsel  objected  to  its  admission 
j  as  evidence,  and  offered  to  prove  by  parol,  that 
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at  the  time  the  first  process  was  served  in 
Massachusetts  the  defendant  was  a  resident 
38*1  *in  this  State.  This  was  objected  to 
on  the  part  of  the  plaintiff,  but  admitted  by 
the  Chief  Justice. 

The  defendant  then  proved  that  in  May, 
1800,  he  sold  his  house,  &c.,  to  the  plaintiff, 
And  removed  with  part  of  his  goods,  &c.,  into 
the  County  of  Seneca,  in  this  State,  where  he 
purchased  a  farm,  on  which  he  settled,  cleared 
and  cultivated  a  part,  and  built  a  house  ;  that 
he  was  assessed  and  paid  taxes  in  the  town  in 
1800,  and  had  not  been  in  Massachusetts  since 
liis  removal  into  this  State  ;  that  in  October, 
1800,  he  sent  one  of  his  sons  to  Massachusetts, 
for  the  rest  of  his  family,  who  had  remained 
on  the  farm  he  had  sold  to  the  plaintiff  since 
May,  and  that  his  son  returned  with  his  wife 
and  two  children,  and  the  residue  of  his  goods, 
into  the  County  of  Seneca,  the  latter  end  of 
October,  1800  ;  and  that  he  did  not  know  of 
any  summons  having  been  served  on  his  wife. 
It  appeared  that  the  suit  was  commenced  by 
an  attachment,  which  was  served  by  attaching 
a  bedstead  belonging  to  the  defendant, 
accompanied  with  a  summons  to  appear,  which 
had  been  served  on  the  wife  of  the  defendant, 
the  day  after  she  left  the  place  in  Massachu- 
setts, and  while  on  her  way  to  join  her  hus- 
band in  Seneca.  On  this  the  Chief  Justice 
decided  that  the  record  offered  by  the  plaintiff 
was  not  competent  evidence. 

The  counsel  for  the  plaintiff  then  offered  to 
prove  that  by  the  laws  of  Massachusetts,  and 
the  practice  of  the  court  in  which  the  judg- 
ment was  regular  and  valid,  and  would  be  so 
considered  in  Massachusetts.  The  Chief 
Justice  said  the  evidence  was  unnecessary,  it 
being  conceded  by  the  defendant's  counsel 
that  the  judgment  was  to  be  presumed  to  be 
regular  in  that  State. 

The  plaintiff  then  offered  to  prove  the 
original  demand  ;  but  there  appearing  to  be 
no  count  in  the  declaration,  to  which  such 
evidence  was  thought  applicable,  it  was  reject- 
ed by  the  judge,  and  the  plaintiff  was  non- 
suited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
on  the  following  grounds  : 
39*]  *1.  That  the  evidence  given  by  the 
defendant  was  inadmissible,  under  the  plea, 
without  notice,  and  also,  because  of  the  con- 
clusive nature  of  the  evidence  offered  by  the 
plaintiff. 

2.  The  facts  proved  by  the  defendant  did 
not  render  the  exemplification  of  the  record  of 
the  judgment  incompetent  evidence. 

3.  The  plaintiff  ought  to  have  been    per- 
mitted to  give  evidence  of  the  original  demand, 
under  the  count,  on  the  judgment. 

Mr.  Whiting,  for  the  plaintiff.  I  do  not 
contend  that  the  record  of  the  judgment  is  ab- 
solutely conclusive  here;  but  if  but  the  laws  of 
Massachusetts  the  record  would  have  a  certain 
effect  there,  this  court  is  bound  by  the  law  of 
the  United  States  to  give  it  the  same  effect 
here.  If  by  the  laws  of  Massachusetts  the  first 
process  is  by  attachment,  and  such  a  mode  of 
service  is  held  to  be  a  sufficient  notice  to  the 
debtor,  so  that  a  judgment  so  obtained  is  reg- 
ular and  valid,  the  court  here  ought  to  give  it 
the  effect  of  a  regular  judgment.  There  is  no 
more  impropriety  in  considering  such  a  service  i 
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of  an  attachment  as  notice,  than  the  ordinary 
mode  of  proceeding  by  ncire  facia*  against  bail 
or  the  taking  judgment  by  default,  in  an  ac- 
tion of  ejectment,  against  the  casual  ejector. 
A  mistaken  notion  has  arisen  on  this  subject 
from  supposing  that  this  was  a  proceeding  in 
rem,  a  notion  derived  from  the  case  of  PheJ/p* 
v.  Holker,  in  1  Dallas'  Rep.,  261  ;  but  it  is  not 
properly  a  proceeding  in  rem,  but  a  mode 
adopted  by  the  law  of  Massachusetts  for  giving 
notice  to  the  defendant  in  a  suit. 

Again,  this  defense  did  not  arise  out  of  the 
issue  nil  debet ;  and  it  being  special,  notice 
ought  to  have  been  given  under  the  plea. 
Under  the  plea,  the  court  can  only  inquire 
whether  the  judgment  was  regularly  obtained. 

Still,  if  the  plaintiff  failed  in  supporting  his 
count  on  the  judgment,  he  ought  to  have  been 
allowed  to  prove  the  original  debt. 

*Mr.  Henry,  contra.  1  The  record  of  [*4O 
a  judgment  in  another 'State  is  merely  prima 
facie  evidence  of  a  debt ;  and  if  the  party  was 
not  within  the  jurisdiction  of  the  court,  or  was 
not  personally  summoned  to  appear,  the  record 
is  no  evidence  at  all  ;  the  judgment  is  a  nul- 
lity. The  fourth  article  of  the  present  Con- 
stitution of  the  United  States  was  intended 
merely  to  follow  a  similar  clause  in  the  articles 
of  confederation,  by  which  it  was  declared 
that  "full  faith  and  credit  shall  be  given  in 
each  of  these  States  to  the  records,  acts  and 
judicial  proceedings  of  the  courts  and  magis- 
trates of  every  other  State  ;"  and  the  journals 
of  Congress  (Vol.  Ill,  p.  389)  furnish  a  con- 
temporaneous exposition  of  this  article  of  the 
confederation  ;  for  on  a  motion  made  to  amend 
the  clause  so  as  to  allow  an  action  of  debt  to 
be  brought  in  one  State  on  a  judgment  in  an- 
other State,  the  amending  clause  contained  a 
proviso  that  the  party  against  whom  such  judg- 
ment may  have  been  obtained  had  notice  in 
fact  of  the  service  of  the  original  writ,  on 
which  such  judgment  was  founded ;  thus 
plainly  showing,  in  the  opinion  of  Congress, 
that  an  actual  notice  or  personal  summons  to 
the  party,  was  requisite  to  give  the  judgment 
any  validity  or  effect  in  another  State.  The 
Constitution  of  the  United  States,  or  the  act  of 
Congress,  has  not  so  altered  the  principles  of 
common  law  as  to  give  effect  to  a  judgment 
obtained  without  notice.  If  the  defendant  has 
received  no  personal  summons  or  notice,  the 
judgment  must  be,  on  general  principles  of 
law  and  justice,  irregular  and  void.  The  mean- 
ing of  the  words  of  the  Constitution  of  the 
United  States,  and  the  act  of  Congress,  has 
been  settled  by  the  decisions  of  the  courts  of 
several  of  the  States.  (1  Caines,  463  ;  1  Mass. 
Rep.,  406.  See.  also,  1  Doug.,  6,  and  notes; 
Kirby's  Rep.,  119;  2  Dallas,  302.) 

2.  There  could  be  no  other  plea  in  this  case 
than  nil  debet.  The  plea  of  nul  tiel  record  would 
have  been  improper.  The  evidence  was  there- 
fore admissible  under  the  plea  of  nil  debet. 

*3.  The  plaintiff  could  not  have  been  [*4 1 
allowed  to  prove  his  original  demand,  under 
his  declaration,  without  a  sacrifice  of  all  the 
established  principles  on  this  subject. 

Per  Curiam.  The  nonsuit  was  properly  di- 
rected. The  defendant  was  not  a  resident  of 
Massachusetts  when  the  suit  was  commenced  ; 
his  domicil  was  in  this  State,  and  being  in 
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l>erson  here,  and  not  within  the  jurisdiction  of 
the  court  of  Massachusetts,  lie  was  not,  and 
could  not  have  been  served  with  process.  The 
attachment  of  an  article  of  his  property  could 
not  bind  him  ;  it  could  only  bind  the  goods  at- 
tached, as  a  proceeding  in  rein,  and  the  judg- 
ment obtained  by  default,  in  pursuance  of 
such  an  attachment,  cannot  be  the  ground  here 
of  an  action  against  the  defendant.  To  bind  a 
defendant  personally  by  a  judgment  when  he 
was  never  personally  summoned,  or  had  notice 
of  the  proceeding,  would  be  contrary  to  the 
first  principles  of  justice.  So  it  was  decided 
in  Fi*her  v.  Lane  (3  Wils.,  297).  In  the  case 
of  Ptidps  v.  Holker  (1  Dallas,  261),  a  judgment 
obtained  under  the  like  proceeding,  was  held 
in  Pennsylvania  not  to  be  binding  and  conclu- 
sive ;  and  in  the  case  of  Kibbe  v.  Kibbe  (Kirby, 
119),  the  Supreme  Court  of  Connecticut  went 
further  and  denied  operation  to  a  judgment  so 
obtained  in  Massachusetts.  The  English  courts 
have  established  the  same  rule.  In  Buchanan 
v.  Ruclter  (9  East.  192),  the  Court  of  K.  B. 
declared  that  the  law  would  not  raise  an 
assumpifit  upon  a  judgment  obtained  in  the 
Island  of  Tobago,  by  default,  when  it  ap- 
peared on  the  face  of  the  proceedings,  that  the 
defendant  was  not  in  the  island  when  the  suit 
was  commenced  ;  and  that  he  had  been  sum- 
moned by  nailing  a  copy  of  the  declaration  on 
the  court-house  door.  The  court  there  said 
that  it  would  have  made  no  alteration  in  the 
case  if  such  proceedings  were  admitted  to  have 
been  valid  by  the  laws  of  Tobago.  The  mo- 
tion to  set  aside  the  nonsuit  must  be  denied. 

Judgment  of  nonsuit. 

Cited  in— 8  Johns.,  90,  197;  13  Johns.,  206;  15 
Johns.,  142;  19  Johns.,  40;  12  Wend.,  104;  13  Wend., 
418 ;  23  Wend.,  97  ;  5  Paige,  305 ;  76  N.  Y.,  83 ;  81  N. 
Y.,  393;  3  Barb.,  TO;  6  Barb.,  617;  12  Barb.,  647;  57 
Barb.,  307;  59  How.  Pr.,  225;  8  Abb.  N.  8.,  3;  1 
Duer,  154;  1  Hall,  161 ;  10  Leg.  Obs.,  180;  8  W.  Dig., 
249:  8  How.  (U.  8.),  542;  2  Paine,  514;  '5  Mason,  44  ; 
95  U.  S..  731. 


42*]  *  WOODS  v.  ROWAN  AND  COON. 

Debt  on  Bond  —  Pleading  —  Non  Damnificatus. 

To  an  action  of  debt  for  the  penalty  of  a  bond, 
given  to  a  sheriff  as  security  for  the  liberties  of  the 
jail,  mm  damni.Kcatus  is  not  a  good  plea. 


was  an  action  of  debt  on  a  bond  for 
-  the  penalty.  The  bond  was  given  by  the 
defendants  to  the  plaintiff,  as  sheriff  of  the 
County  of  Washington,  as  security  for  the  lib- 
erties of  the  jail. 

The  defendants,  after  craving  oyer  of  the 
condition,  which  is  that  Rowan  shall  remain  a 
true  and  faithful  prisoner,  and  shall  not  depart 
at  any  time,  or  in  anywise  escape,  or  go  with- 
out the  limits  of  the  liberties  of  the  jail  of  the 
said  county,  until  discharged  by  due  course  of 
law,  pleaded  that  the  said  Rowan,  from  the 
date  of  the  said  bond  did,  and  still  doth  re- 
main a  true  and  faithful  prisoner  in  the  plaint 
iff's  custody;  and  did  not  at  any  time,  or  in 
anywise  escape,  or  go  without  the  limits  of 
the  liberties  of  said  jail,  according  to  the  said 
condition,  to  wit,  at,  &c.  ,  concluding  with  a 
verification.  The  defendants  then,  by  leave  of 
the  court,  after  praying  oyer  and  stating  that 
it  was  read  to  them  as  aforesaid,  pleaded. 
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secondly,  that  the  said  bond  was  on,  &c.,  at, 
&c.,  made  and  executed  by  the  defendant-  i<> 
the  plaintiff,  as  sheriff  of  the  County  of  Wash- 
ington, in  pursuance  of  the  statute  in  such 
case,  &c.,  and  for  the  indemnity  of  the  plaint- 
iff, in  admitting  Rowan  to  the  liberties  of  the 
said  jail,  who  was  then  a  prisoner  in  the 
plaintiff's  custody  by  virtue,  «fec.,  and  averred 
that  the  plaintiff  has  been  wholly  indemnified 
by  the  defendants  in  the  premises  ;  and  has 
sustained  no  loss  or  injury  in  consequence  of 
admitting  the  said  Rowan  to  the  liberties  of 
the  said  jail,  to  wit,  at,  <fcc.,  concluding  with  a 
verification.  To  the  second  plea,  the  plaintiff 
demurred. 

Mr.  Foot,  in  .support  of  the  demurrer. 

Mr.  D.  Russell,  contra. 

*Per  Curiam.  Several  exceptions  [*4*J 
have  been  taken  to  this  plea ;  but  there  is  one 
which  must  be  fatal.  It  is  no  answer  to  this 
action  to  say  that  the  plaintiff  is  not  damnified  ; 
the  condition  of  the  bond  is  that  Rowan  shall 
remain  a  true  and  faithful  prisoner,  and  shall 
not  depart  at  any  time,  or  in  any  wise  escape 
or  go  without  the  limits  of  the  liberties  of  the 
jail;  the  moment  he  does  so  the  bond  is  broken, 
and  a  cause  of  action  arises  on  the  penalty. 
How  much  the  plaintiff  shall  recover  on  this 
bond  for  the  escape  of  Rowan,  if  he  has  es- 
caped, is  a  distinct  question.  In  effect,  the 
bond  given  to  the  sheriff  is  intended  as  an  in- 
demnity for  his  liability  over  to  the  person  at 
whose  suit  the  prisoner  is  committed  ;  but 
technically  the  bond  is  not  a  bond  of  indem- 
nity; and  as  the  plea  does  not  answer  the  con- 
dition of  the  bond,  it  cannot  be  supported. 
The  court  do  not  think  it  necessary  to  decide 
now  what  the  plaintiff  will  have  a  right  to  re- 
cover. There  must  be  judgment  for  the 
plaintiff  on  this  demurrer. 

Judgment  for  tlw  plaintiff. 

Cited  in— 8  Johns.,  114 ;  20  Johns.,  162 ;  3  Cow.,  332. 


JACKSON,  ex  dem.  M'CARTY, 

0. 
VAN  DALFSEN. 

Ejectment — Conveyance  by  Power  of  Attorney — 
Agreement  Improperly  Executed — Title  as 
Against  Stranger. 

Where  A  gave  to  B  a  power  of  attorney  to  survey 
and  lay  out  into  lots,  a  certain  tract  of  land,  and  to 
sell  the  same  for  the  best  price,  so  that  no  lot  should 
sell  for  a  less  price  than  a  proportionate  share  of 
£1,200,  for  the  whole  tract,  reserving  a  right  to  re- 
voke the  same,  &c.  And  B  had  the  tract  surveyed 
and  laid  out  into  lots,  and  then  sold  the  whole  for 
the  consideration  of  £1,200  to  C,  who  afterwards  re- 
conveyed  it  to  B,  it  seems  that  this  is  a  good  execu- 
cution  of  the  power,  so  far,  at  least,  as  to  vest  the 
legal  estate  in  the  grantee.  In  an  action  of  eject- 
ment by  B  ugainst  u  stranger  in  possession  of  a  part 
of  the  tract,  the  defendant  cannot  avail  himself  of 
the  objection,  that  B  exceeded  his  power ;  or  that 
he  was  guilty  of  a  breach  of  trust,  in  selling  the 
whole  land  to  C. 

Citation— 1  Cili.  Cas.,  19. 

THIS  was  an  action  of  ejectment  for  four 
lots  of  land,  at  Coeyman's,  in  the  County 
of  Albany.     The  cause  was  tried  before  Mr. 
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Chief  Justice  Kent,  at  the  Albany  Circuit  in 
October,  1807. 

44*]  *At  the  trial,  the  plaintiff  gave  in  evi- 
dence a  power  of  attorney  from  Andries 
Ten  Eyck  and  Peter  'Ten  Eyck,  to 
the  lessor,  dated  the  26th  of  May,  1796, 
by  which  they  empowered  M'Carty  as 
follows :  to  cause  a  tract  of  land  at  Coeyman's 
to  be  surveyed  and  laid  out  into  house  lots  and 
streets,  and  to  sell  the  same  for  the  highest 
price,  and  to  the  best  advantage  ;  and  to  give 
and  execute  sufficient  conveyances  for  the  same 
in  fee,  to  the  purchasers  thereof ;  and  to  accept 
of  payment  therefor,  at  least  one  quarter  of 
the  purchase  money,  in  cash,  on  the  execution 
of  such  conveyance;  the  remaining  part  to  be 
secured  by  a  bond  and  mortgage,  provided  the 
said  M'Carty  shall  not  sell  any  lot  for  a  less 
sum  than  a  proportionate  share  of  £1,200  for 
the  whole  tract,  to  be  apportioned  according 
to  situation  and  quality,  reserving  to  ourselves 
the  right  to  counteract  this  power  whenever 
we  please,  confirming,  however,  whatever  bar- 
gain the  said  M'Carty  may  then  have  com- 
pleted, which  said  tract  of  land,  &c.  (describ- 
ing the  same),  excepting  thereout  a  lot  where 
the  dwelling-house  now  stands,  and  a  front 
opposite  thereto  in  the  river ;  also,  excepting 
two  lots,  at  the  place  called  Ose  Kraal,  adjoin- 
ing the  said  creek ;  and  excepting  one  other 
lot,  wherever  the  said  A.  Ten  Eyck,  and 
P.  Ten  Eyck  choose  it,  before  it  shall  be  dis- 
posed of,  along  the  said  street  of  Ose  Kraal ; 
all  which  lots,  so  excepted,  the  said  D.  M'Carty 
shall  have  nothing  to  do  with,  further  than  to 
lay  them  out  regularly  with  the  others, "&c. 

D.  G.  Van  Antwerp,  a  witness  for  the  plain? 
iff,  testified  that  A.  and  P.  Ten  Eyck  demised 
the  old  stone  house  at  Coeyman's  landing,  with 
the  premises  in  question,  to  one  M.  B.  Lang- 
don,  who  took  possession  thereof,  under  the 
demise,  several  years  prior  to  the  possession  of 
the  defendant.  That  the  land  along  the  river, 
including  the  premises  in  question,  were  laid 
out  into  five  water  lots,  of  the  breadth  of  forty 
45*]  feet  each,  by  M'Carty,  after  *the  power 
was  executed  to  him ;  that  the  lots  are  adjoin- 
ing each  other,  and  partly  in  front  of  the 
house,  which  is  fifty  feet  wide,  &c. ,  that 
M'Carty  had  a  map  made  of  the  lands  com- 
prised in  the  power,  on  which  the  whole  was 
laid  out  into  lots  and  streets ;  that  when  the 
power  was  executed,  he  understood  that  the 
excepted  lot,  in  front  of  the  house,  was  to  be 
of  the  breadth  of  the  house,  but  did  not  recol- 
lect any  specific  agreement  on  that  sub- 
ject. 

The  plaintiff  then  gave  in  evidence  a  release 
from  A.  and  P.  Ten  Eyck,  by  M'Carty,  as  their 
attorney,  to  D.  G.  Van  Antwerp,  dated  the 
26th  of  July,  1796,  for  the  whole  of  the  land 
comprised  in  the  power,  for  the  consideration 
of  £1,200,  and  also  a  reconveyance  of  the  same 
premises,  dated  the  30th  of  July,  1796,  from 
D.  G.  Van  Antwerp  to  M'Carty  the  lessor,  for 
the  consideration  of  £100. 

On  being  re-examined,  D.  G.  Van  Antwerp 
testified  that  the  conveyance  to  him  by  M'Carty 
was  without  any  actual  consideration  paid  by  I 
him,  and  for  the  purpose  of  transferring  the 
title  to  the  lessor,  in  consequence  of  his  appre- 
hending that  A.  and  P.  Ten  Eyck  were  about 
to  revoke  their  power  to  him. 
JOHNS.  REP.,  5. 


On  this  evidence,  the  defendant's  counsel 
moved  for  a  nonsuit,  which  was  denied  bvthe 
judge. 

M_.  B.  Langdon  testified  that  while  in  pos- 
session of  the  lease  of  the  house,  &c.,  under  a 
lease  from  A.  and  P.  Ten  Eyck,  IK-  took  a 
lease  of  the  premises  from  the'lessor ;  and  that 
a  few  days  afterwards,  at  the  request  of  the 
lessor,  he  gave  up  the  lease,  which  was  de- 
stroyed; and  the  reason  assigned  was,  that  if  the 
lease  was  not  given  up,  the  witness  might  be 
liable  to  an  action  by  A.  and  P.  Ten  Eyck.  and 
that  he  remained  in  possession,  under 'the  lease 
from  them,  until  the  end  of  his  term. 

The  defendant,  pursuant  to  a  notice  for 
that  purpose,  called  on  the  plaintiff's  counsel 
to  produce  the  map  of  the  survey,  and  allot- 
ment of  the  premises,  described  in  *the  [*46 
power  ;  but  it  was  not  produced  ;  and  under 
the  direction  of  the  judge,  the  jury  found  a 
verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
as  against  law  and  evidence,  and  for  the  mis- 
direction of  the  judge. 

Mr.  Van  Vcchten,  for  the  defendant.  The 
lessor  of  the  plaintiff  must  make  out  a  good 
title  against  the  tenant  in  possession:  The  con- 
veyance to  Van  Antwerp,  was  fraudulent  and 
void  ;  and  a  good  title  can  never  be  derived 
from  a  fraudulent  act.  The  conveyance  was 
in  direct  contradiction  to  the  power  of  attor- 
ney from  A.  and  P.  Ten  Eyck,  the  object  of 
which  was  to  have  the  land  laid  out  into  lots, 
and  the  lots  separately  sold.  The  power  also 
contained  an  express  right  of  revocation  ;  and 
it  appears  from  the  testimony  of  Van  Ant- 
werp, that  the  conveyance  of  the  whole  to  him 
was  made  to  prevent  any  revocation.  A  deed 
originating  in  fraud  is  void,  and  will  not  sup- 
port an  action  of  ejectment  even  against  a 
stranger.  (Runn.,  117;  2  Term  Rep.,  749; 
Cowp.,  129.)  Again,  as  the  plaintiff's  title  is 
under  a  power,  he  must  show  that  the  power 
has  been  strictly  pursued,  otherwise  the  title 
must  fail.  Strangers  were  bound  to  take  notice 
of  this  power,  because  it  was  an  essential  in- 
gredient in  the  title.  The  conveyance  to  the 
attorney  himself,  was  contrary  to  the  express 
object  of  the  power. 

Mr.  Henry,  contra.  The  objections  to  the 
plaintiff's  title  are  made  by  a  stranger,  having 
no  privity  whatever  with  the  persons  under 
whom  the  lessor  claims.  If  the  deed  to  Van 
Antwerp  was  in  pursuance  of  the  power,  it  is 
Valid.  If  there  is  a  breach  of  trust  in  the  at- 
torney, this  court  cannot  take  cognizance  of  it. 
This  court  looks  only  to  the  legal  title.  The 
power  authorized  the  lessor  to  sell  by  Jots  but 
so  as  the  whole  should  bring  £1,200.'  Now  if 
one  person  was  willing  to  purchase  the 
*whole  for  £1,200,  a  sale  to  him  would  [*47 
be  within  the  power.  The  owners  were  satis- 
fied if  they  obtained  that  sum.  No  fraud  can 
be  inferred  from  the  fact  of  a  sale  of  the  whole 
for  the  sum  of  £1,200.  The  circumstances  of 
the  case  afford  no  evidence  that  A.  and  P.  Ten 
Eyck  were  defrauded. 

THOMPSON,  /.,  delivered  the  opinion  of  the 
court : 

Whether  the  conveyance  given  by  M'Carty 
to  Van  Antwerp  was  absolutely  void,  appears 
to  be  the  material  question  in  this  case.  If  it 
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was  void,  the  plaintiff,  according  I"  lii*  own 
showing,  would  have  no  title,  and,  of  course, 
no  right  to  recover,  although  uo  privity  be 
shown  between  the  defendant  and  the  Ten 
Eycks.  I  do  not  see  how  this  deed  can  be  said 
to  be  void.  It  is  not  so  upon  the  face  of  it ; 
nor  does  it  appear  to  be  made  in  violation  of 
-«ny  statutory  provision,  or  repugnant  to  any 
common  law  principles,  so  as  to  authorize  the 
court  to  pronounce  it,  ipsofacto,  void.  Whether 
the  lessor  of  the  plaintiff  was  chargeable  with 
A  breach  of  trust,  in  the  sale  to  Van  Antwerp, 
is  not  an  inquiry  of  which  the  defendant  can 
avail  himself;  no  privity  whatever  being  shown 
between  him  and  the  Ten  Eycks.  But  it  is  by 
no  means  clear  that  there  was  even  a  breach 
of  trust.  The  general  object  of  the  Ten  Eycks 
appears  to  have  been  to  have  the  land  laid  out 
in  town  lots,  and  sold  as  such.  Their  agent, 
however,  was  not  limited  in  this  respect.  The 
only  limitation  contained  in  the  power  was  not 
to  sell  any  lot  for  a  less  price  than  a  propor- 
tionate share  of  £1,200  for  the  whole  tract. 
The  consideration  for  which  the  whole  tract 
was  sold  was  £1,300.  And  had  it  been  sold  in 
lots,  it  is  not  pretended  but  that  the  authority 
would  have  been  strictly  pursued.  But  ad- 
mitting that  the  agent  exceeded  his  authority, 
the  principals  may  have  been  satisfied  with  the 
48*]  sale,  and  may  have  subsequently  Rati- 
fied and  confirmed  it;  and  it  would  be  going 
great  lengths  to  permit  a  stranger  to  disaffirm 
it.  Although  it  is  a  well  settled  rule  in  equity, 
that  a  trustee,  or  agent  to  sell,  shall  not  be- 
come himself  a  purchaser,  yet  it  is  not  a  mat- 
ter of  course  for  the  Court  of  Chancery  to  in- 
terfere, and  set  aside  the  purchase,  as  against 
the  agent  himself ;  the  purchase  shall  stand,  if 
the  cestuique  trust  chooses  to  agree  to  the  sale. 
(1  Caines'  Cases  in  Error,  19,  20.)  The  doc- 
trine in  equity  on  this  subject  shows  how  im- 
proper it  would  be  for  a  court  of  law  to  inter- 
fere, in  the  first  instance,  between  the  agent 
and  a  stranger,  and  set  aside  the  purchase  as 
absolutely  void. 

It  was  suggested,  though  not  much  pressed 
on  the  argument,  that  the  power  of  attorney 
did  not  extend  to  the  premises  in  question ; 
but  that  they  fell  among  the  excepted  lots ;  the 
evidence  in  the  case  does  not  appear  to  me  to 
warrant  this  conclusion.  At  all  events,  it  was 
a  question  of  location,  and  if  relied  upon, 
ought  to  have  been  submitted  to  the  jury.  No 
claim  of  this  kind  appears  to  have  been  made 
upon  the  trial.  We  are,  accordingly,  of  opin- 
ion, 'that  the  motion  for  a  new  trial  must  be 
denied. 

Rule  refused. 

Cited  In— 14  Johns.,  415 ;  4  Cow.,  738 ;  8  Cow.,  567 ;  , 
2  Johns.  Ch.,  366;  22  N.  Y.,  349;  27  N.  Y.,  567;  2  Hun,  j 
480 ;  20  Barb.,  471 ;  31  Barb.,  288;  6T.  &C.,  71 ;  1  Bias., 
183:  51  Ind.,  2»4. 
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*MORRIS  v.  PHELPS. 


Covenant  of  Seisin — Evidence— Title  Reqriired 
Subsequent    to     Commencement    of  Action — 


Rights  of  Parties— Partial  Failure  of  Title- 
Measure  of  Damage. 

In  an  action  on  the  covenant  of  -< -i-i n  in  a  deed, 
the  defendant  is  not  allowed  to  give  in  evidence  a 
title  acquired  by  him.  subsequent  to  bringing  the 
action  ;  but  the  rights  of  the  parties  must  be  de- 
termined according  to  their  existence  and  ext<-nt, 
at  the  time  when  the  action  was  commenced. 

If  A  conveys  land  to  B  with  covenant  of  seisin, 
&c.,  and  the  title  to  part  only  of  the  land  fails,  the 
sale  will  not  be  rescinded,  so  as  to  give  the  vendee 
a  right  of  action  to  recover  back  the  whole  consid- 
eration money ;  but  the  plaintiff  is  only  entitled  to 
recover  damages  in  proportion  to  the  extent  of  the 
defect  of  title,  or  the  value  of  the  part  lost,  and  the 
measure  of  damages  is  the  value  of  the  part  for 
which  the  title  has  failed,  taken  in  proportion  to 
the  price  of  the  whole. 

Citations— 2  Saund..  171  a ;  3  T.  R.,  186 :  4  East,  507  ; 
4  Co.,  121  b ;  Year  Book,  29  E.  III.,  4  :  13  E.  IV.,  3 ; 
Noy,  142;  Poth.,  No.  99, 139, 142;  Dig.  1. 1. 1. 13  &  1.64, 
sec.  3. 

THIS  was  an  action  of  covenant.  The  dec- 
laration contained  two  counts.  The  first 
count  was  on  a  deed,  dated  1st  January,  1795, 
wherebv  the  defendant,  in  consideration  of 
£20,000',  conveyed  to  the  plaintiff,  67,953  acres 
of  land,  and  among  which  were  two  tracts  in 
township  No.  2,  in  the  first  range  of  townships 
in  Ontario ;  the  one  containing  3,360  acres, 
and  the  other  1,600  acres,  both  described  by 
metes  and  bounds.  In  the  deed  the  defend- 
ant covenanted  that  he  was  seized  in  fee  of  all 
the  premises,  without  any  charge  or  incum- 
brance  whatever,  and  that  he  had  good  right 
to  convey,  &c.  The  second  count  was  on  a 
deed,  dated  10th  April,  1792,  whereby  the  de- 
fendant, in  consideration  of  $2,000,  conveyed 
tt>  the  plaintiff  2,000  acres  of  land,  in  town- 
ship No.  2  aforesaid,  with  the  like  covenant  of 
seisin,  &c.  The  breach  assigned  was,  that  the 
defendant  was  not  seized  of  the  premises  so 
conveyed,  nor  had  good  right  to  convey  them 
as  aforesaid. 

The  cause  was  tried  at  the  Ontario  Circuit, 
the  17th  June,  1807. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  two  deeds  from  the  defendant.  He  ad- 
mitted that  the  defendant,  on  the  10th  of  May, 
1790,  had  a  title  to  the  whole  of  township  No. 
2,  in  which  the  lands  lie ;  and  gave  in  evidence 
a  deed  from  the  defendant  to  Caleb  Gardner, 
and  five  other  persons,  dated,  the  lOtlj  of  May, 
1790,  for  the  whole  of  the  said  township. 

The  defendant  then  gave  in  evidence  a  deed, 
dated  the  15th  of  March,  1792,  from  the  said 
Gardner  and  others  (Peleg  Gorton  excepted)  to 
the  defendant,  for  the  two  tracts  of  land  men- 
tioned in  the  first  count,  and  also  a  deed  from 
the  said  Peleg  Gorton  to  the  defendant,  dated 
the  4th  of  April,  1792,  for  the  tract  mentioned 
in  the  second  count.  The  defendant  also 
offered  in  evidence  a  deed  *from  the  [*5O 
heirs  of  Peleg  Gorton  (he  being  dead)  to  Caleb 
Gardner,  and  the  four  other  persons,  of  all  the 
right  of  the  said  heirs  to  the  lands  mentioned 
in  the  first  count.  This  deed  was  dated  the 
13th  of  June,  1807,  and  subsequent  to  the  com- 
mencement of  this  suit.  He  also  offered  in 


NOTE.— Owe/Mint  of  seisin— Breach  as  to  part  of 
land  conveyed— Measure  of  damages. 

The  damages  for  breach  of  covenant  of  seisin  as 
to  part  of  the  land  conveyed  will  be  such  a  propor- 
tion of  the  whole  consideration  and  interest  as  the 
value  of  that  part  bears  to  the  value  of  the  whole. 
Cornell  v.  Jackson,  3  Cush.,  506 ;  Partridge  v.  Hatch. 
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18  N.  H.,  494 ;  Hubbard  v.  Norton,  10  Conn.,  422 ;  Ela 
v.  Card,  2  N.  H.,  175 ;  Beaupland  v.  McKeen,  28  Pa. 
St.,  124. 

See,  also,  Guthrie  v.  Pugsley,  12  Johns.  128 ;  Kane 
v.  Sangrer,  14  Johns.,  89;  Wager  v.  Schuyler,  1 
Wend.,  553. 
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evidence  a  deed  from  Caleb  Gardner,  and  the 
four  others,  to  the  heirs  of  Peleg  Gorton,  con- 
veying to  them  their  title  to  the  2,000  acres, 
mentioned  in  the  second  count,  and  dated  also 
the  13th  of  June,  1807.  These  two  deeds  were 
rejected  by  the  judge,  as  inadmissible  evidence, 
being  executed  since  the  commencement  of  the 
suit.  The  defendant  then  offered  to  prove 
that  the  lands  mentioned  in  the  first  count  were 
•of  inferior  quality  to  the  residue  of  the  lands 
•conveyed  by  the  first  mentioned  deeds,  and 
that  damages  ought  to  be  assessed,  in  propor- 
tion only  to  the  value.  This  evidence  was  over- 
ruled, and  the  judge  decided  that  the  plaintiff 
was  entitled  to  recover  such  a  proportion  of 
•the  consideration  money,  with  interest,  as  the 
lands  mentioned  in  the  first  count  bore  to  all 
the  lands  conveyed  by  the  deed  ;  and  that  the 
•defendant  was  entitled  to  recover,  on  the  sec- 
-ond  count,  the  full  consideration  in  the  deed, 
mentioned  in  the  second  count  with  interest. 

The  plaintiff  then  produced  a  deed  from 
•Gabriel  Furman  and  William  Steele  and  their 
wives  to  the  defendant,  dated  6th  June,  1807, 
reciting  that  the  plaintiff  did,  by  deed,  dated 
:8th  April,  1795,  sell  to  them  the  two  tracts  in 
township  No.  2,  and  granted  to  the  defendant 
by  Gardner  and  others,  by  deed,  dated  15th 
March,  1792,  containing  3,860  acres,  and  1,600 
.acres ;  also  2,000  acres  in  the  said  township, 
granted  to  the  defendant  by  Peleg  Gorton,  by 
,-a  deed  dated  4th  April,  1792,  and  reciting  that 
it  had  been  discovered  that  there  was  a  defect 
<of  title  in  the  said  lands,  and  a  suit  had  been 
brought  by  the  plaintiff  against  the  defendant 
•of  whom  he  purchased,  and  which  suit  was 
then  pending,  and  reciting  that  the  said  grant-, 
•ors,  desirous  of  obtaining  a  re-imbursement 
51*]  *of  the  moneys  paid  by  them  to  the 
plaintiff  for  the  said  lands,  had  agreed  to  re- 
•convey  the  said  lands  to  the  defendant,  he  re- 
paying to  the  plaintiff  the  consideration 
^.received  for  the  same  with  interest  ;  and  the 
grantors  accordingly  released  to  the  defendant 
.all  the  said  three  tracts.  The  deed  contained 
covenants  that  neither  they  (Steele  or  Furman), 
nor  the  plaintiff,  had  done  anything  to  alter  or 
-change  the  title,  but  that  the  defendant  should 
.hold  the  same  as  they  had  done  ;  and  that  they 
would  warrant  and  defend  the  same  unto  the 
•defendant,  against  them  and  the  plaintiff.  The 
plaintiff  then  proved  that  on  the  day  previous 
to  the  trial  he  tendered  the  said  deed  to  the 
-defendant,  and  that  the  same  was  refused  by 
him. 

The  jury  found  a  verdict  for  the  plaintiff  for 
410,944  damages,  being  the  full  consideration 
with  interest,  for  the  three  tracts  set  forth  in 
the  declaration. 

A  motion  was  made  for  a  new  trial,  and  the 
following  points  were  raised  for  the  consider- 
ation of  the  court : 

1.  Whether  the  release  from  the   heirs  of 
Peleg  Gorton  to  Gardner  and  others,  and  the 
•release  from  Gardner  and  others  to  the  heirs 
of  Gorton,  ought  not  to  have  been  admitted 
in  evidence  ;  and  if  so,  whether  any  and  what 
damages  ought  to  have  been  allowed  to  the 
plaintiff. 

2.  Whether  the  evidence  respecting  the  lands 
In  the  first  count  ought  not  to  have  been  re- 
ceived ;  and  if  s*  whether  the  sum  recovered 
•ought  not  to  have  been 'for  the  amount  of  the 


value  of  the  last-mentioned  land,  with  interest 
and  no  more. 

3.  Admitting  the  evidence  offered  by  the 
defendant  to  have  been  properly  overruled, 
whether  the  plaintiff  ought  to  recover  more 
than  one  sixth  of  the  consideration  and  interest 
for  the  two  tracts  mentioned  in  the  first  count, 
and  five  sixths  of  the  consideration  and  inter- 
est for  the  tract  set  forth  in  the  second  count. 

Mr.  E.  William*,  for  the  plaintiff.  The  issue 
joined  was  on  the  covenant  of  seisin  ;  the  only 
evidence  pertinent  to  *this  issue  was  as  [*5li 
to  the  fact  of  seisin  at  the  time  the  de«d  from 
the  defendant  to  the  plaintiff  was  executed. 
That  the  defendant  acquired  the  seisin  after 
the  present  suit  was  brought,  could  not  affect 
the  plaintiff's  right  to  recover,  and  the  deeds 
subsequently  obtained  were  not  admissible, 
unless  with  a  view  to  diminish  the  damages  ; 
and  in  that  case  it  ought  to  be  shown  that  they 
were  beneficial  to  the  plaintiff. 

As  the  defendant  must  have  known  that  he 
had  no  title  when  he  executed  the  deeds  to  the 
plaintiff,  it  is  perfectly  reasonable  that  the  con- 
tract should  be  rescinded,  and  the  considera- 
tion money  with  interest  refunded.  If  the 
plaintiff  cannot  recover  more  than  the  consid- 
eration money  and  interest,  he  ought  not  to 
recover  less ;  he  has  a  right  to  full  damages 
for  the  whole  land  ;  he  ought  not  to  be  obliged 
to  accept  a  good  title  to  a  part,  when  there  is 
no  title  to  the  other  part ;  for  the  very  part 
which  is  lost  may  have  been  the  principal  in- 
ducement to  the  purchase.  In  Farrer  v. 
Nightiiigal  (2  Esp.  Cases,  639),  where  the  de- 
fendant had  sold  a  leasehold  interest  for  eight 
years  and  a  half,  and  it  turned  out  that  his 
interest  in  the  premises  was  for  six  years  only, 
Lord  Kenyon  said  that  the  purchaser  had  a 
right  to  consider  the  contract  at  an  end,  and 
to  bring  his  action  for  money  had  and  received 
to  recover  back  what  he  had  paid.  The  plaintiff 
was  entitled  to  the  whole  land  ;  he  is  not  bound 
to  accept  a  good  title  to  a  part,  and  a  bad  or 
defective  title  for  the  other  part. 

Mr.  Henry,  contra.  It  is  agreed  that  on  the 
10th  of  May.  1790,  the  defendant  had  a  good 
title  to  five  sixths  of  one  tract,  and  one  sixth 
of  the  other  tract ;  and  that  in  June,  1807,  be 
obtained  a  title  for  the  one  sixth  of  one  tract, 
and  the  five  sixths  of  the  other,  so  as  to  per- 
fect his  title  to  the  whole.  Though  the  title 
was  made  complete,  subsequent  to  the  com- 
mencement of  the  plaintiff's  action,  yet  it  was 
good  evidence  in  mitigation  of  damages.  But 
the  *material  question  here  is,  whether  [*53 
the  plaintiff  can  recover  damages  for  any  more 
than  the  value  of  that  part  of  the  land  for 
which  there  is  a  failure  of  title  ;  or  can  rescind 
the  contract,  and  recover  for  the  whole.  Where 
a  contract  is  executed  and  a  part  proves  good 
and  a  part  defective,  the  vendee  cannot  rescind 
the  contract,  even  in  a  court  of  equity.  The 
part  to  which  the  title  is  good  may  be  extremely 
valuable,  while  that  to  which  there  is  no  title 
may  be  of  little  or  no  value.  If  the  plaintiff 
recovers  damages  for  the  whole  land,  on  this 
covenant  of  seisin,  the  title  will  not  revert  to 
the  grantor.  On  a  recovery  on  a  writ  of  war- 
rnniia  chartce,  the  land  conveyed  is  revested  in 
the  grantor  ;  but  that  proceeds  on  a  total  fail- 
ure of  title.  The  recovery  of  damages  for  the 
whole  property,  therefore,  was  clearly  wrong. 
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Again,  the  defendant  ought  to  have  been 
allowed  to  show  that  the  land  for  which  the: 
title  was  defective  was  of  an  inferior  quality 
or  value  to  the  residue  ;  and  that  value  should 
be  taken  as  the  measure  of  damages,  and  not 
the  proportion  of  the  consideration  money, 
taken  according  to  the  quantity  of  acres  in 
that  part.  This  is  the  only  equitable  and  just 
rule. 

KENT,  Ch. «/.,  delivered  the  opinion  of  the 
court: 

This  action  is  for  a  breach  of  the  covenants 
of  seisin,  contained  in  two  separate  deeds. 

In  one  of  them  the  defendant,  for  a  large 
consideration,  conveyed  three  tracts  of  land, 
when,  as  to  two  of  those  tracts  he  had  only  a 
right  to  an  undivided  part ;  and  in  the  other 
deed,  for  a  valuable  consideration,  he  conveyed 
one  tract  when  he  had  a  right  only  to  an  un- 
divided part  of  it. 

Upon  the  trial  the  defendant  offered  to  show 
that  the  lands  to  which  the  title  in  part  failed, 
in  the  first  deed,  were  of  inferior  quality  to  the 
other  land's  mentioned  in  the  deed,  and  this 
evidence  was  rejected.  He  also  offered  in  evi- 
dence deeds  executed  a  few  days  before  the 
54*]  trial  *to  the  persons  under  whom  he  held 
when  he  conveyed  to  the  plaintiff,  with  a  view 
to  confirm  the  title,  and  this  evidence  was  re- 
jected. A  verdict  was  taken  for  the  whole 
consideration  given  for  the  lands,  of  which 
the  title  to  part  only  had  failed. 

The  questions  arising  upon  this  case  are 
respecting  the  competency  of  the  evidence 
offered,  and  the  true  rule  and  measure  of 
damages. 

1.  The  deeds  of  June,  1807,  were  properly 
rejected.     They  were  executed  only  a  few  days 
before  the  trial,  and  the  rights  of  parties  must 
be  determined  according  to  the  existence  and 
extent  of  those  rights,  when  the  action  is  com- 
menced.    (2   Saund.,    171  c;   3    Term  Rep., 
186  ;  4  East,  507.) 

2.  The  other  points  in  the  case  merit  more 
attention.     They  depend  upon  the  exposition 
and  application  of  principles  of  general  im- 
portance. 

The  fee  of  five  sixths  of  the  two  tracts,  par- 
ticularly mentioned  in  the  first  count  in  the 
declaration,  may,  for  anything  that  appears  to 
the  contrary,  reside  in  the  plaintiff;  the  de- 
fendant had  a  title  to  such  proportions  of  those 
tracts  when  he  conveyed  them,  and  that  title 
must  have  actually  passed  by  the  deed.  The 
plaintiff  has  never  offered  to  rescind  the  sale  ; 
nor  if  he  had,  do  I  perceive  how  it  would 
have  availed  him  in  a  court  of  law,  since  the 
contract  was  executed,  and  part  of  the  con- 
sideration fulfilled.  I  am  not  aware  that  even 
a  court  of  equity,  in  England,  has  ever  under- 
taken to  rescind  a  sale,  because  the  title  to  a 
part  of  the  property  failed ;  though  I  admit 
there  may  be  cases  in  which  it  would  be  ex- 
tremely just ;  and  that  the  doctrine  prevails 
in  countries  under  the  influence  of  the  civil 
law.  The  case  of  an  exchange  of  land  is  an 
exception,  at  the  common  law  ;  for  there  if  A 
give  in  exchange  three  acres  to  B  for  other 
three  acres,  and  afterwards  one  acre  is  evicted 
from  B,  in  this  case  all  the  exchange  is  de- 
feated, as  the  exchange  is  upon  a  condition  in 
law,  that  the  title  to  each  part  shall  remain 


entire  ;  and  *it  is  the  office  of  a  condition  [*5f> 
to  defeat  the  whole,  and  not  apart.  (Bunt- 
ard'K  case,  4  Co.,  121  ft.)  The  case  of  an  ex- 
cli.'iiige  and  of  a  partition  depend  upon  this 
implied  condition,  which  seems  not  to  have 
been  extended  and  applied  to  other  assurances 
of  land.  But  without  pursuing  this  point 
further,  or  giving  any  definitive  opinion  of 
the  court  on  the  general  question,  it  is  suffi- 
cient to  observe  that  there  was  nothing  in  this 
case  to  authorize  the  plaintiff  to  go  for  the 
whole  consideration,  because  the  title  to  part 
failed.  That  fact  alone  did  not  rescind  the 
sale  after  the  deed  was  delivered,  and  the  con- 
sideration failed.  The  plaintiff  was  entitled 
to  recover  damages  only  in  proportion  to  the 
extent  of  the  defect  of  title.  This  is  an  old 
and  well-settled  rule  of  damages  ;  thus,  in  the 
case  of  Beauchamp  v.  Damwy  (Year  Book 
29  E.  III.,  4),  it  was  held  by  Hill,  J.,  that  if 
one  be  bound  to  warranty,  he  warrants  the 
entirety  ;  but  he  shall  not  render  in  value  but 
for  that  which  was  lost.  In  13  E.  IV. ,  3  (and 
which  case  is  cited  in  Bustard's  case),  the  same 
principle  was  admitted  ;  and  it  was  declared 
and  agreed  to  by  the  court,  that  in  exchange, 
where  a  want  of  title  existed  as  to  part,  the 
party  evicted  might  enter  as  for  a  condition 
broken,  if  he  chose  ;  but  if  he  sued  to  recover  in 
value,  he  should  recover  only  according  to  the 
value  of  the  part  lost.  Though  the  condition 
be  entire  and  extends  to  all,  yet  it  was  said 
that  the  warranty  upon  the  exchange  might 
severally  extend  to  part.  So  in  the  case  of 
Gray  v.  Briscoe  (Noy,  142),  B  covenanted  that 
he  was  seized  of  blackacre  in  fee,  whereas  in 
truth  it  was  copyhold  land  in  fee,  according 
to  the  custom  ;  and  the  court  said  that  the 
jury  should  give  damages  according  to  the 
difference  in  value  between  fee-simple  land 
and  copyhold  land.  There  is  then  no  law  or 
reason  why  the  plaintiff  should  recover  more 
than  one  sixth  of  the  consideration  money  and 
interest  for  the  two  tracts  mentioned  in  the 
first  count,  and  five  sixths  of  the  consideration 
money  and  interest  for  the  tract  contained  in 
the  second  count. 

*  Another  question  in  the  case  is,  \*5& 
whether  the  defendant  ought  not  to  have  been 
permitted  to  show  that  the  lands  in  the  deed  of 
1795,  of  which  there  was  a  failure  of  title, 
were  of  inferior  quality  to  the  other  lands 
conveyed  by  the  same  deed.  This  appears  to 
be  reasonable  ;  and  the  rule  would  operate 
with  equal  justice  as  to  all  the  parties  to  a 
conveyance.  Suppose  a  valuable  stream  of 
water,  with  expensive  improvements  upon  it, 
with  ten  acres  of  adjoining  barren  land,  was 
sold  for  $10,000 ;  and  it  should  afterwards  ap- 
pear that  the  title  to  the  stream  with  the  im- 
provements on  it  failed,  but  remained  good  as 
to  the  residue  of  the  land,  would  it  not  be  un- 
just that  the  grantee  should  be  limited  in 
damages,  under  his  covenants,  to  an  appor- 
tionment according  to  the  number  of  acres 
lost,  when  the  sole  inducement  to  the  pur- 
chase was  defeated,  and  the  whole  value  of 
the  purchase  had  failed  ?  So  on  the  other 
hand,  if  only  the  title  to  the  nine  barren  acres 
failed,  the  vendor  would  feel  the  weight  of 
extreme  injustice  if  he  was  obliged  to  refund 
nine  tenths  of  the  consideration  money.  This 
is  not  the  rule  of  assessment.  The  law  will 
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apportion  the  damages  to  the  measure  of  value 
between  the  land  lost  and  the  land  preserved. 
This  doctrine  is  laid  down  as  an  elementary 
rule  in  Pothier's  '.realise  on  the  contract  of 
sale.  (Traite  du  contrat  de  vente,  No.  99,  139, 
142.)  He  says  that  an  eviction  of  part  of  the 
thing  sold,  not  only  gives  an  a"lion  on  the 
warranty,  but  the  purchaser  will  recover  a 
proportion  of  the  price  paid,  in  a  ratio  to  the 
amount  of  the  part  from  which  he  was 
evicted  ;  and  that  if  the  eviction  be  of  an  inte- 
gral part  of  the  estate  sold,  as,  for  instance,  of 
a  meadow  or  vineyard  ^belonging  to  the  farm, 
the  damages  must  be  assessed  according  to  a 
violation  of  the  price  of  the  meadow  or  vine- 
yard, and  the  proportion  which  it  bears  to  the 
price  of  the  whole  estate.  Nothing  can  be 
clearer  than  the  equity  of  this  rule. 

The  same  principle  is  to  be  met  with  in  the 
civil  law.  Bonitatis  cestimationem  faciendam, 
57*]  cum  pars  evincitur.  *And  Ulpian  puts 
and  answers  this  question  :  Quid  enim,  si, 
quod  fuit  in  agro  pretiosissimum,  hoc  evictum 
est ;  aut  quod  f  wit  in  agro  vUissimum  ?  ^stima- 
bitur  loci  qualitas,  et  sic  erit  regressus.  (Dig., 
21,  2,  1.  1,  1.  IB,  and  1.  64,  sec.  3.)  The  re- 
covery in  value  upon  the  warranty  at  com- 
mon law  was  regulated  by  the  same  rule. 
The  capias  ad  valentiam  was  issued  to  take  as 
much  land  of  the  warrantor  as  was  equal  to 
the  value  of  the  lands  lost.  Cape  de  terra  in 
balliva  tua  ad  valentiam  tantce  terrce  quod  B. 
clamal  ut  jus  suum ;  and  if  the  lands  of  the 
warrantor  lay  in  another  county,  different 
from  that  in  which  the  lands  in  controversy 
lay,  then  the  lands  in  question  were  first  ap- 
praised by  a  sheriff's  inquest,  and  afterwards 
the  writ  went  to  the  sheriff  of  the  other  coun- 
ty, to  take  lands  of  equal  value,  which  value 
was  specified  in  the  writ.  (Bracton,  384  a,  b.) 
If  the  recovery  in  the  present  case  had  been 
of  an  undivided  part. of  all  the  lands  conveyed 
by  the  deed,  then  the  rule  of  apportionment 
of  damages,  according  to  the  relative  value, 
could  not  have  applied ;  and  this  distinction 
runs  through  the  authorities  on  the  subject. 
But  the  plaintiff's  title  failed  only  to  an  undi- 
vided part  of  a  specified  tract,  and  remained 
good  to  another  and  larger  tract,  conveyed 
by  the  same  deed,  and  included  in  the  same 
consideration.  The  apportionment  according 
to  the  relative  value  is  therefore  strictly  and 
justly  applicable. 

The  court  are  accordingly  of  opinion  that 
the  verdict  be  reduced  and  regulated  accord- 
ing to  these  principles  ;  and  if  this  cannot  be 
done  by  agreement  of  the  parties,  a  new  trial 
is  awarded,  with  costs  to  abide  the  event. 

Rule  granted,  ut  supra. 

Cited  in— 6  Johns.,  45;  12  Johns.,  137;  1  Wend., 
554;  2  Wend.,  405;  14  Wend.,  41;  3  Hill,  135;  15  N. 
Y.,  443 ;  39  Barb.,  64 ;  63  Barb.,  280 ;  1  Duer,  336,  351 ; 
52  Wis.,  695. 
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Power  of  Attorney  to  Convey — Exceeding  Au- 
thority— Liability  of  Principal. 

A  gave  to  B  a  power  of  attorney  to  grant,  bar- 
gain, sell,  release,  &c.,  in  fee,  certain  lands,  and  on 
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snch  sale  to  "  execute,  seal  and  deliver,  in  the  name 
of  A,  such  conveyances  and  assurances  in  the  law 
of  the  premises  to  the  purchaser,  in  fee,  as  should  be 
needful  or  necessary,  according  to  the  judgment  of 
B,  his  attorney."  It  was  held  that  B  had  no  power  to 
execute  a  deed  with  the  usual  covenants  of  seisin, 
&c.,  so  as  to  bind  his  principal. 

A  conveyance  or  assurance  is  good  and  perfect 
without  warranty  or  personal  covenants. 

An  authority  must  be  strictly  pursued,  and  any 
act  substantially  varying  from  it  is  void. 

rPHIS  was  an  action  brought  on  the  covenant 
J-  of  seisin  in  a  deed,  executed  by  the  de- 
fendants by  their  attorney,  Anthony  Maxwell, 
to  the  plaintiff. 

Plea,  non  entfactum,  &c. 

The  letter  of  attorney  was  dated  the  first 
day  of  March,  1804.  The  defendants  consti- 
tuted Maxwell  their  attorney,  in  their  names 
and  to  their  use,  to  grant,  bargain,  sell,  re- 
lease, convey  and  confirm,  in  fee,  to  any  per- 
son, certain  specified  lots,  in  the  military 
tract,  and  on  such  sale,  to  "  execute,  seal  and 
deliver,  in  their  names,  such  conveyances  and 
assurances  in  the  law  of  the  premises,  unto 
the  purchaser,  his,  her  or  their  heirs  or  assigns, 
forever,  as  should  or  might  be  needful  or 
necessary,  according  to  the  judgment  of  the 
said  attorney." 

The  deed  on  which  the  suit  was  brought 
purported  to  be  executed  by  Mnxwell,  as  at- 
torney for  the  defendants,  and  was  dated  the 
22d  March,  1805,  for  the  consideration  of  $3,- 
600  ;  it  conveyed  certain  lands  to  the  plaintiff, 
and  contained  the  usual  covenants  of  seisin, 
&c. 

The  defendants  gave  -in  evidence  a  deed  ex- 
ecuted by  the  said  attorney,  to  Ezekiel  Gil- 
bert, dated  the  14th  of  August,  1804,  for  the 
same  lands,  excepting  100  acres,  and  which 
deed  was  duly  recorded  the  14th  of  March, 
1805,  and  another  deed  executed  by  the  said 
attorney  to  Chester  Belding,  dated  the  7th  of 
June,  1804,  for  part  of  the  lands  sold  to  the 
plaintiff  ;  this  deed  was  not  recorded,  and  its 
admission  was  objected  to,  but  the  judge  al- 
lowed it  to  be  read  in  evidence. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  case  ;  and  if 
the  court  should  be  of  opinion  that  the  plaint- 
iff was  entitled  to  recover,  then  the  verdict  was 
to  stand,  otherwise  it  was  to  be  set  aside,  and 
a  nonsuit  entered. 

* Messrs.  Bleecker  and  Sedgwick  fpr  the  [*59 
plaintiff. 

Mr.  E.  Williams  for  the  defendants. 

Per  Curiam.  The  attorney  was  authorized 
to  sell  and  to  execute  conveyances,  and  assur- 
ances in  the  law,  of  the  lands  sold;  but  no  au- 
thority was  given  to  bind  his  principal  by  cov- 
enants. A  conveyance  or  assurance  is  good 
and  perfect  without  either  warranty  or  per- 
sonal covenants,  and  therefore  they  are  not 
necessarily  implied  in  an  authority  to  convev; 
an  authority  is  to  be  strictly  pursued,  and  an 
act  varying"  in  substance  from  it  is  void.  There 
must  be  a  judgment  of  nonsuit,  according  to 
the  direction  in  the  case. 

VAN  NESS,  J.,  having  formerly  been  con- 
cerned as  counsel  in  the  cause,  gave  no  opin- 
ion. 


Judgment  of  nonsuit. 
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Power  t<>  tell  j/irr*  no  ixwvr  to  warrant.  Denied 
-8  How.  <U.  S.).  489:  118  Mass.,  161. 

Distinguished-*  Cow.,  359 ;  23  Wend..  387. 

Cited  in -7  Johns..  394;  12  Johns.,  443;  19  Johns.,  567; 
2  Cow.,  228 ;  2  Wend.,  492 ;  8  Wend.,  498 ;  38  Mo.,  183. 
'Agreement  to  convey  in  fn-xiinpli     No  wan-ant 
itecensaru.    Questioned— 2  McLean,  549,  566.  , 

Cited  in— 6  Cow.,  22 ;  8  Wend..  498;  62  Barb.,  589. 

Special  agent  restricted  to  term*  of  their  vowcrs. 
Distiiiguished-HB  N.  Y.,  541.  Cited  in-5  Johns.  Ch., 
3(J5;  49  N.  Y.,  561;  4  McLean,  50:  32  Ohio  St..  524. 


JACKSON,  ex  dem.  SCOTT,  «.  HUNTLEY. 

Ejectment — Conflicting  Claims — Award  of  Onon- 
daga  Commissioners — Dissent — Occupation — 
Bar. 

A  having1  a  title  to  a  lot  of  land  in  the  County  of 
Onondaga,  directed  B  to  take  charge  of  the  lot,  and 
sell  it,  and  B  went  on  the  lot  occasionally  to  show 
It.  C  also  claimed  the  lot,  and  the  claims  of  the  par- 
ties were  litigated  before  the  commissioners,  who, 
on  the  20th  January,  1802,  made  an  award  in  fa- 
vor of  C,  and  in  July,  1802,  about  half  an  acre  of  the 
lot  was  cleared  and  fenced  by  the  order  of  A,  and 
logs  cut  and  laid  as  the  foundation  for  a  house, 
which  was  not,  however,  built  or  occupied;  in 
March,  1802,  A  filed  his  dissent  to  the  award  and 
brought  an  action  in  1807 ;  it  was  held  that  the  acts 
of  A  did  not  constitute  an  actual  possession  of  the 
lot,  within  the  meaning  of  the  act  to  settle  disputes 
concerning  titles  in  Onondaga  County,  so  as  to 
oblige  C  to  bring  his  action  within  three  years;  and 
that  the  land  being  vacant,  A  was  not  bound  to 
bring  his  action  within  the  three  years,  the  act  not 
extending  to  the  case  of  a  vacant  possession ;  and 
that,  therefore,  neither  party  being  barred,  they 
mudt  stand  on  the  strength  of  their  respective 
titles. 

THIS  was  an  action  of  ejectment,  for  lot  No. 
83,  in  the  township  of  Cincinnatus. 

The  cause  was  tried  at  the  Onondaga  Cir- 
cuit, in  September,  1808,  before  the  Chief  Jus- 
tice. 

At  the  trial,  the  plaintiff  produced  in  evi- 
dence letters  patent  from  the  State  to  John 
Smith,  a  sergeant,  dated  9th  July,  1790;  a  deed 
OO*1  from  Smith  to  Solomon  *and  Zenas  Coles, 
dated  December  19th,  1798,  for  the  considera- 
tion of  $775;  a  deed  from  S.  and  Z.  Coles  to 
the  lessor,  dated  January  20th,  1804,  for  the 
consideration  of  $696. 

A 'witness  for  the  plaintiff  testified  that  the 
defendant  was  in  possession  of  part  of  the  lot, 
being  about  30  acres,  in  the  southwest  corner ; 
and  he  claimed  the  whole  lot,  no  other  person 
being  in  possession. 

The  defendant  gave  in  evidence  an  award 
of  the  Onondaga  commissioners,  dated  Janu- 
ary 20th.  1802,  in  favor  of  Shubael  Cole,  for 
50  acres  in  the  southwest  corner  of  the  lot,  in 
a  square;  an  award  of  the  same  commission- 
ers, the  25th  January,  1802,  for  the  remaining 
550  acres  of  the  same  lot,  in  favor  of  Britton 
Payne,  under  whom  the  defendant  claims.  This 
last  award  was  made  after  the  title  was  liti- 
gated before  the  commissioners.  The  fifty 
acres  excepted  were  sold  by  the  Surveyor- 
General  to  pay  expenses  of  survey. 

The  plaintiff  then  gave  in  evidence  a  dissent 
to  the  award  of  the  commissioners,  by  Solo- 
mon and  Zenas  Coles,  dated  the  14th  March, 
1803,  and  duly  filed.  It  also  appeared  in  evi- 
dence, that  in  the  summer  of  1801,  S.  and  Z. 
Coles  employed  Samuel  Coe  to  take  care  of  the 
lot,  and  to  sell  it;  that  afterwards  Britton 
Payne  applied  to  Coe  about  the  lot,  and  showed 
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him  the  award  of  the  commissioners.  An  im- 
provement had  been  made  in  the  lot  in  June  or 
July,  1802,  by  order  of  S.  and  Z.  Coles,  by 
clearing  about  a  half  acre,  and  fencing  it, 
and  cutting  logs,  and  laying  the  foundation  of 
a  log  house.  No  improvements  had  been 
made  before.  In  the  same  year  some  further 
improvement  was  also  made  on  the  lot.  When 
the  defendant  purchased,  he  .knew  the  situa- 
tion of  the  lot.  and  of  the  contending  claims, 
having  been  informed  thereof  in  April,  1806. 
S.  and  Z.  Coles  had  authorized  Payne  to  sell 
the  lot,  and  he  had  frequently,  at  least  two  or 
three  times  a  year,  for  three  or  *four  [*O1 
years,  gone  on  the  lot  to  show  it  to  purchas- 
ers, in  behalf  of  S.  and  Z.  Coles. 

The  present  suit  was  commenced  in  1807.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  facts  above  stated. 

Mr.  Gold,  for  the  plaintiff.  By  the  seventh 
section  of  the  Act  to  Settle  Disputes  Concern- 
ing Titles  to  Lands  in  the  County  of  Onon- 
daga (Laws  of  N.  Y.,  20  Sess.,  ch.  51),  if  the 
party  dissenting  from  the  award  of  the  com- 
missioners shall  be  in  the  actual  possession  of 
the  premises,  the  award  is  of  no  effect,  and  the 
party  in  whose  favor  it  was  made  is  driven  to 
bring  his  action  of  ejectment  within  three 
years.  It  is  enough  if  the  party  was  in  posses- 
sion at  the  time  of  the  dissent,  though  not  in 
possession  at  the  time  of  the  award.  The  act 
does  not  require  an  adverse  possession,  and 
slight  evidence  of  possession  or  occupation 
must  be  deemed  sufficient.  S.  and  Z.  Coles 
did  everything  in  their  power  to  take  and  keep 
possession.  They  employed  an  agent  for  sev- 
eral years,  to  go  on  the  land  from  time  to  time, 
and  show  it  to  such  persons  as  wished  to  be- 
come purchasers.  These  acts  would  be  suf- 
ficient to  avoid  a  fine.  The  words  "actual  pos- 
session" are  used  in  contradistinction  to  a  con- 
structive possession,  arising  from  a  title  by 
deed,  and  the  operation  of  the  statute  of  uses. 
There  was  no  act  of  ownership  or  possession 
by  Payne  that  would  enable  S.  and  Z.  Coles 
to  maintain  an  action  of  ejectment  against 
him.  The  land  was  vacant;  and  S.  and  Z. 
Coles,  having  a  legal  title,  had  a  right  to  enter, 
as  the  award  would  have  no  effect  on  his  title, 
until  after  three  years.  The  acts  of  posses- 
sion on-  their  part  were,  after  the  award,  and 
before  the  expiration  of  the  time,  limited  for 
entering  their  dissent.  It  will  be  evident, 
from  an  attentive  examination  of  the  act,  par- 
ticularly the  7th  section,  that  the  possession 
spoken  of  has  reference  to  the  time  of  dissent, 
and  not  the  time  of  the  *award.  Again,  [*62 
the  plaintiffs  have  shown  a  legal  title;  all  bars 
to  right  are  to  be  construed  strictly,  and  all 
proceedings  variant  from  the  common  law  are 
to  be  taken  slrictly. 

Mr.  E.  Williams,  contra.  The  act  declares 
the  award  of  the  commissioners  to  be  conclu- 
sive, unless  the  person  conceiving  himself  ag- 
grieved by  it  shall  file  his  dissent  within  two 
years;  and  shall,  also,  if  not  in  actual  posses- 
sion, bring  his  action  in  three  years  after  the 
award.  The  award  is  conclusive  in  two  years, 
unless  a  dissent  is  entered ;  and  the  party  dis- 
senting, if  not  in  possession,  must  bring  his  ac- 
tion in  three  years.  The  limitation  has  refer- 
ence to  the  award,  as  the  time  of  its  com- 
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mencement.  Now  the  present  suit  was  not 
brought  until  1807. 

Actual  possession  means  real  occupancy — 
not  merely  going  on  the  land  to  show  it,  or 
felling  a  lew  trees. 

It  is  said  that  there  was  no  person  in  posses- 
sion against  whom  the  plaintiff  could  bring  his 
action  of  ejectment.  Against  whom,  then, 
could  the  defendant  have  brought  his  action  ? 
Samuel  Coe  was  a  mere  occasional  trespasser, 
not  in  possession.  If  the  land  was  vacant,  the 
plaintiff  might  have  proceeded  as  for  a  vacant 
possession. 

YATES,  «/.,  delivered  the  opinion  of  the 
court :  » 

Two  questions  arise  on  this  case  : 

1.  Whether  the  party  claiming  under  the 
award   ought  not  to  have  instituted    a  suit 
against  the  lessor  of  the  plaintiff,  or  the  per- 
sons under  whom  he  claims,  in  consequence 
of  the  alleged  possession  in  1801  and  1802,  to 
prevent  the  operation  of  the  statute. 

2.  Whether  the  lessor  of   the  plaintiff,   or 
the  persons  under  whom  he  claimed,  was  not 
63*]   bound  in  consequence  *of  the  dissent 
filed  to  institute  a  suit  within  three  years  after 
making  the  award. 

The  confused  situation  of  the  titles  to  prop- 
erty, in  what  is  generally  called  the  military 
tract,  produced  the  law,  entitled  "An  Act  to 
Settle  Disputes  concerning  the  Titles  to  Lands 
in  the  County  of  Onondaga,"  whereby  com- 
missioners were  appointed  to  adjust  those 
titles  ;  and  to  secure  the  benefits  intended  by 
their  decision,  the  law  was  so  framed  as  to 
prevent  an  infringement  of  that  part  of  the 
Constitution  prohibiting  the  organization  of 
courts,  other  than  those  recognized  by  the 
Constitution,  in  securing  to  the  party  conceiv- 
ing himself  aggrieved,  the  right  of  appealing 
from  the  determination  of  the  commissioners 
to  those  courts,  to  be  prosecuted  within  a  lim- 
ited time.  The  third  section  of  this  act  states 
' '  that  the  award  of  determination  of  the  On- 
ondaga commissioners  shall,  after  the  expira- 
tion of  two  years  after  the  making  thereof,  be- 
come binding  and  conclusive  on  all  persons, 
except  such  as,  conceiving  themselves  ag- 
grieved by  any  such  award  or  determination, 
shall,  within  the  said  two  years,  dissent  from 
the  same,  and  give  notice  thereof  to  the  said 
commissioners,  or  file  the  same  in  the  office 
of  the  clerk  of  the  County  of  Onondaga  ;  and 
shall,  also,  if  not  in  the  actual  possession  of 
such  land,  within  three  years  after  such  award 
or  determination,  commence  a  suit  or  suits, 
either  at  law  or  in  equity,  to  recover  the  land,  or 
to  establish  his  or  her  right  to  the  same  ;  and 
shall  prosecute  such  suit  or  suits  to  effect ; 
in  which  case  such  award  or  determination 
shall  not  operate  as  a  bar  to  such  suit  or  suits; 
but  if  no  such  suit  or  suits  are  brought  within 
the  time  aforesaid,  and  prosecuted  to  effect, 
then  the  said  award  or  determination  of  the 
commissioners  shall  be  final  and  conclu- 
sive." t 

By  this  section  of  the  act,  the  party  in 
whose  favor  the  award  is  given,  or  the  party 
64*  J  dissenting,  must  be  in  *actual  posses- 
sion of  the  premises  awarded,  at  some  period 
before  the  limitation  expires,  or  the  statute 
cannot  attach.  From  the  testimony  disclosed 
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in  this  case,  it  does  not  appear  that  either  of 
the  parties,  or  the  persons  under  whom  they 
claim,  were  in  the  actual  possession  of  any 
part  of  the  lot  at  the  date  of  the  award,  or 
subsequently,  within  the  periods  limited  for 
the  prosecution  of  suits  by  either  of  the  par- 
ties. The  mere  directions  of  S.  and  Z.  Coles 
to  Samuel  Coe,  to  take  care  of  and  sell  the 
lot,  before  the  date  of  the  award,  and  their 
subsequent  directions  and  procurement  of  what 
is  called  in  the  case  an  improvement,  not 
more  than  a  half  an  acre,  by  cutting  down 
trees  and  fencing,  and  laying  the  bottom  logs 
of  a  house,  without  any  further  attention  to  it, 
and  wholly  unaccompanied  by  any  other  acts, 
is  not  the  actual  possession  necessary  to  satisfy 
the  meaning  of  the  statute.  It  ought  to  have 
been  an  actual  entry,  and  a  possession  contin- 
ued under  it.  Nothing  like  this  appearing,  it 
must  be  deemed  wholly  insufficient  to  create 
the  obligation  on  the  part  of  the  defendant  to 
institute  the  suit  within  the  time  limited. 

The  seventh  section  of  the  act  states  ' '  that 
if  the  party  dissenting,  in  any  of  the  cases 
mentioned  in  the  said  act,  shall  be  in  the  act- 
ual possession  of  the  premises,  then,  and  in 
every  such  case,  the  award  or  determination 
of  the  said  commissioners,  so  dissented  from, 
shall,  as  to  the  party  so  dissenting,  be  consid- 
ered as  of  no  effect ;  and  in  every  such  case, 
unless  the  party  in  whose  favor  such  award  or 
determination  shall  be  made,  shall,  within 
three  years  after  such  award  is  made,  com- 
mence a  suit,  either  at  law  or  in  equity,  to  re- 
cover the  land,  or  to  establish  his  or  her  right 
to  the  same,  and  shall  prosecute  such  suit  with 
effect,  then  such  person  in  whose  favor  such 
award  or  determination  is  made,  and  his  or 
her  heirs,  shall  forever  be  barred,"  &c. 

*It  is  contended,  on  the  part  of  the  de-  [*65 
fendant,  that  by  this  section  of  the  act,  the 
lessor  of  the  plaintiff  having  entered  his  dis- 
sent, by  the  persons  under  whom  he  claims, 
within  the  period  of  two  years  after  the  award 
and  no  suit  having  been  instituted  until  after 
the  defendants  came  into  possession  of  part  of 
the  premises,  and  upwards  of  three  years  after 
the  dissent  was  filed,  they  are  now  concluded. 
This,  I  think,  is  not  the  sound  construction  of 
the  statute.  Taking  this  section  in  connec- 
tion with  the  third,  it  is  manifest  that  the 
Legislature  intended  to  secure  to  the  party 
claiming  adversely  an  opportunity  to  assert 
his  or  her  title  to  the  premises ;  yet  if  the  in- 
terpretation contended  for  be  correct,  the  par- 
ty dissenting  must  proceed  as  for  a  vacant 
possession.  This  could  never  be  the  intention 
of  the  law.  No  possible  benefit  could  thereby 
result  to  the  party  claiming  adversely  to  the 
award.  Being  out  of  possession,  he  might  be 
concluded  without  an  opportunity  to  contro- 
vert the  title,  for  the  want  of  notice  of  such 
proceedings. 

It  does  not  appear  that  either  of  the  parties 
had  been  in  possession,  until  upwards  of  three 
years  after  the  dissent  was  filed  ;  and  no  con- 
struction, according  to  the  evident  meaning 
of  the  statute,  will  comprehend  the  case  of  a 
vacant  lot.  Thus  circumstanced,  the  parties 
must  depend  on  the  strength  of  their  respect- 
ive titles.  The  defendant,  on  the  trial  relied 
on  the  award  ;  and  the  plaintiff  having  ad- 
duced a  perfect  title,  the  verdict  ought  to 
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stand,  and  the  judgment  be  rendered  accord- 
ingly. 

Judgment  for  ttie  plaintiff . 

Cited  in— 6  Johns.,  153 ;  8  Johns.,  431 ;  18  Johns., 
76. 
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VAN  IIOESEN. 


Trespass  Quare  Clausum  Fregit  —  Possession  by 
Widow  and  Children  —  Presumption  —  Guard- 
ian in  Socage. 

Where  A  was  in  possession  of  land,  which  had 
also  been  possessed  by  his  ancestors,  and  died  leav- 
ing a  widow  and  three  children,  under  age,  and  the 
widow  entered  and  kept  possession,  it  was  held  that 
she  might  maintain  trespass,  and  that  having  again 
married,  her  husband  must  join  in  such  action. 

Where  a  widow  enters  in  such  a  case,  the  presump- 
tion of  law  is,  that  she  enters  as  guardian  in  socage 
to  her  children,  and  is  in  possession  by  right.  A 
guardian  in  socage  has  the  custody  of  the  land,  and 
may  receive  the  rents  and  profits,  for  the  benefit  of 
the  heirs  ;  and  has  such  an  interest  in  the  land,  as 
to  enable  him  to  maintain  trespass.  Such  a  guard- 
ianship ceases  when  the  infant  arrives  at  the  age 
of  fourteen  ;  but  if  the  infant  does  not  choose  an- 
other guardian,  the  former  guardianship  will  con- 
tinue. 

Citations—  3  Cruise's  Dig.,  411  ;  3  Wils.,  516  ;  1 
Johns.,  163;  Litt.,  sec.  123;  Andr.,  313;  Com.  Dig., 
tit.  Guardian  in  Socage  ;  Cro.  Jac.,  98. 


was  an  action  of  trespass  quaredausum 
JL  fregit,  for  entering  the  plaintiff's  close, 
and  cutting  down  and  carrying  away  trees, 
&c. 

Plea,  the  general  issue. 

The  plaintiffs  proved  at  the  trial  that  the 
defendant  cut  wood  on  a  lot  called  Byrne's 
lot.  The  grandfather  and  father  of  Albert 
Van  Loan,  the  younger,  possessed  the  lot,  and 
after  them  Albert,  the  younger.  The  father 
of  the  defendant  frequently  cut  wood  there 
twenty  years  ago.  Albert  Van  Loan,  the 
elder,"  was  possessed  of  the  locus  in  quo,  from 
1750  to  his  death,  in  1754.  The  plaintiffs  then 
produced  a  deed  dated  the  4th  of  December, 
1754,  from  Albert  Van  Loan,  the  elder,  to  the 
father  of  young  Albert,  for  one  third  of  the 
bush  and  woods  which  he  claimed  in  the  pat- 
ent of  Lunenburg.  The  plaintiffs  then  offer- 
ed to  prove  that  the  said  bush  and  woods  in- 
cluded the  locus  in  quo;  but  the  defendant  con- 
tended that  the  soil  did  not  pass  by  these 
words,  and  the  judge  ruled  otherwise.  The 
plaintiffs  then  proved  that  young  Albert,  after 
his  father  and  his  grandfather  possessed  the 
premises  between  thirty  and  forty  years,  was 
in  the  sole  possession  ;  and  that  when  he  die,d 
his  widow,  now  the  plaintiff's  wife,  came  into 
possession,  and  has  since  possessed  the  land. 
Since  she  married  Byrne,  the  plaintiffs  have 
had  possession  of  the  premises.  The  defend- 
ant cut  and  carried  away  wood,  within  the 
years  1802  and  1806,  and  he  claimed  a  right  to 
cut  wood,  as  having  a  right  of  common. 
Young  Albert  died  in  1798,  leaving  a  widow 
and  three  children  which  children  are  yet 
living,  and  are  minors.  The  premises  are 
joined  on  one  side  by  inclosed  fields,  but  on 
the  other  sides  are  not  inclosed. 
67*J  *The  judge  charged  the  jury  that  the 
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plaintiffs  had  not  made  out  a  paper  title,  and 
that  the  only  question  was  as  to  the  possession. 
The  jury  found  a  verdict  for  the  plaintiff.  A 
motion  was  made  to  set  aside  the  verdict,  and 
for  a  new  trial. 

Mr.  I.  V.  D.  Scott  for  the  defendant. 

Messrs.  E.  Williams  and  Fraser,  contra. 

Per  Curiam.  Here  was  enough  shown  to 
maintain  the  action.  The  former  husband  of 
Polly  Byrne  died  in  possession  of  the  locus 
in  quo,  and  that  possession  had  been  trans- 
mitted to  him  from  his  ancestors.  He  left 
three  infant  children,  who  are  still  minors  ; 
and  ,on  his  death  his  widow  entered  into  pos- 
session, and  hag  retained  it  ever  since.  Her 
possession  was  sufficient  to  maintain  trespass, 
But  the  intendment  of  law  is  that  she  is  in 
possession  by  right,  and  entered  as  guardian 
in  socage  to  her  children,  as  her  entry  and 
perception  of  the  profits  have  not  been  accom- 
panied with  any  acts  or  declarations  incon- 
sistent with  that  character.  (3  Cruise's  Dig. , 
411  ;  3  Wils.,  516  ;  1  Johns.  Rep.,  163.)  This 
guardianship  ceases  when  the  infant  arrives 
at  the  age  of  fourteen,  so  far  as  to  entitle  the 
infant  to  enter  and  take  the  land  to  himself  : 
and  yet,  if  no  other  guardian  succeeds,  this 
will  continue.  (Litt.,  sec.  123;  Andr.,  313.) 
The  guardian  in  socage  has  the  custody  of  the 
land,  and  is  entitled  to  the  profits  for  the  bene- 
fit of  the  heirs.  He  has  an  interest  in  the  es- 
tate, and  may  Iqase  it ;  may  avow  in  his  own 
name,  and  may  of  course  have  trespass.  (Com. 
Dig.,  tit.  Guardian  in  Socage,  Cro.  Jac.,  98.) 

The  guardian  in  this  case  being  married  to 
the  other  plaintiff,  the  suit  was  properly 
brought  in  their  joint  *names  :  for  the  [*68 
husband  must  join  with  the  wife  in  her  suits. 

There  is  no  ground,  therefore,  to  set  aside 
the  verdict,  and  the  motion  is  denied. 

Rule  refused. 

Cited  in-7  Cow.,  83 ;  2  Wend.,  157 ;  17  Wend.,  78 ; 
19  Wend.,  308 ;  6  Paige,  399 ;  4«  N.  Y.,  596 ;  58  N.  Y ., 
189 ;  17  Barb.,  152 :  55  Barb.,  429 ;  8  How.  Pr.,  507 ;  38 
How.  Pr.,  119 ;  3  Cranch  C.  C.,  155 ;  3  Wood.  &  M., 
513;  46  Mich  .,89. 


TOBEY  «.  BARBER. 

Receipt — Parol  Evidence  Admissible  to  Explain — 
Note  Taken  as  Payment  of  Precedent  Debt. 

Where  A  being  indebted  to  B  for  two  quarters' 
rent  on  a  lease,  gave  to  B  the  note  of  C  for  part  of 
the  amount,  and  paid  the  residue  in  money,  and  B 
indorsed  a  receipt  on  the  lease,  as  having  received 
the  amount  in  full  for  the  rent ;  and  the  note  not 
being  paid,  B  afterwards  brought  an  action  of  cov- 
enant for  the  rent ;  it  was  held  that  the  receipt, 
though  absolute  in  its  terms,  was  not  conclusive 
evidence  of  the  payment ;  and  that  parol  evidence 
was  admissible  to  snow  that  the  note  was  part  of  the 
sum  included  in  the  receipt. 

Parol  evidence  is  admissible  to  explain  or  contra- 
dict the  terms  of  a  receipt. 

A  note  is  not  an  extinguishment  or  payment  of  a 
precedent  debt,  unless  there  is  an  express  agree- 
ment to  accept  it  in  payment,  and  to  take  the  risk 
of  the  solvency  of  the  maker. 


NOTE.— Receipt—  When  parol  evidence  admissible 
to  erplain. 

See  M'Kinstry  v.  Pearsall,  3  Johns.,  319,  and  note. 

Promissory  note— Not  usually  payment  of  precedent 
debt. 

See  Herring  v.  Sanger,  3  Johns.  Cas.,  371 ;  Murray 
v.  Gouverneur,  2  Johns.  Cas.,  438,  and  notes. 
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Citations— I  Johns.  Cas.,  145;  2  Johns.,  378;  5  Ves., 
87 ;  1  Peter's  Adm.,  179, 180;  1  Salk.,  134  ;  5  T.  R.,  5i:{  ; 
6  T.  K.,  52 ;  7  T.  R.,  68 ;  1  Esp.  N.  P.,  3 ;  1  Cranch,  181  ; 
3  Johns.  Cas.,  71 ;  2  Cai.,  117 ;  2  Johns.  Cas.,  438. 

rpHIS  was  a  suit  on  a  lease,  dated  the  17th  of 
-L  November,  1802,  executed  by  the  plaintiff 
to  the  defendant,  by  which  he  leased  to  the 
defendant  a  dwelling-house,  barn,  and  saw- 
mill, &c. ,  in  Catskill,  for  two  years  from  the 
date  oi  the  lease,  for  the  sum  of  $800,  $100 
to  be  paid  every  three  months.  The  suit  was 
brought  on  the  covenant  to  pay  the  rent,  and 
for  the  nonpayment  of  the  $100,  due  succes- 
sively, on  the  17th  August,  1803,  the  17th  No- 
vember, 1803,  and  the  17th  February,  1804. 
The  plea  was  the  general  issue,  with  notice  of 
payment.  The  cause  was  tried  at  the  Columbia 
Circuit,  in  October.  1808,  before  Mr.  Justice 
Spencer. 

At  the  trial,  the  lease  was  admitted,  and  the 
defendant  gave  in  evidence  several  receipts  of 
the  plaintiff,  indorsed  on  the  counterpart  of 
the  lease.  The  receipt  of  the  plaintiff  to  the 
defendant,  dated  the  24th  of  September,  1803, 
was  as  follows  :  "  Received  t>f  Ralph  Barber, 
$163,  op  account  of  the  within  lease,  and  in 
full  for  the  second  and  third  quarters'  rent." 
The  receipt  of  the  plaintiff,  dated  the  25th  of 
February,  1804,  was  as  follows:  "Received 
•of  Uriah  Coffin,  five  turnpike  shares,  deposit- 
ed with  Uriah  Coffin,  by  Ralph  Barber,  for 
me,  for  the  last  quarter's  rent,  due  of  Ralph 
GO*]  Barber,  bef ore  *the  assignment,  agreeable 
to  the  within  lease,  the  said  shares  being  in  the 
Schoharie  turnpike." 

An  assignment  was  produced,  dated  19th 
November,  1803,  by  which  the  defendant 
assigned  the  lease  to  Uriah  Coffin  ;  and  the 
plaintiff,  on  the  same  day,  under  his  hand, 
certified  that  he  agreed  to  the  assignment.  On 
the  27th  of  February,  1804,  Coffin  assigned 
and  gave  up  the  lease  to  the  plaintiff. 

The  plaintiff  then  offered  to  prove  that  the 
•defendant  had  procured  Coffin  to  give  a  note, 
payable  to  the  plaintiff  or  order,  for  $115.68, 
at  the  Bank  of  Columbiaj  in  four  months,  and 
dated  the  24th  September,  1803,  as  the  part  of 
receipt  of  that  date  ;  and  that  Coffin  failed  be- 
fore the  note  became  due,  and  took  the  benefit 
of  the  Insolvent  Act,  and  that  the  note  was 
not  paid.  This  evidence  was  objected  to,  but 
admitted. 

The  plaintiff  then  offered  to  prove  that  the 
turnpike  shares  were  received,  not  as  payment, 
but  upon  the  condition  expressed  in  a  letter  of 
the  defendant.  This  evidence  was  objected 
to,  but  admitted.  The  letter  was  dated  the 
17th  of  February,  1804,  and  stated  that  the 
plaintiff  might  receive  the  shares  of  Coffin, 
and  keep  them  until  April,  when  he  should  be 
at  Hudson,  and  would  redeem  them.  The 
plaintiff  proved  that  the  shares  were  called  for 
by  him,  and  received  in  pursuance  of  the 
letter,  and  on  the  terms  therein  expressed. 
He  next  proved  the  low  value  of  the  turnpike 
shares. 

The  judge  charged  the  jury  that  a  receipt 
was  not  conclusive  evidence,  but  might  be  ex- 
plained by  parol  ;  and  that  the  note  not  being 
paid,  it  did  not  operate  as  an  extinguishment 
of  the  rent  due  under  seal  ;  that  the  receipt  for 
the  shares  did  not  purport  to  be  a  receipt  in 
full,  and  that  it  appeared  from  the  evidence 
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that  they  were  received  upon  the  condition  ex- 
pressed in  the  letter.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  *$252.oO,  being  [*7O 
the  deficiency  in  the  three  quarters'  rent. 

A  motion  was  made  for  a  new  trial :  1. 
Because  the  parol  evidence,  as  to  the  receipts, 
was  inadmissible.  2.  That  the  note,  being 
given  by  a  third  person  to  the  plaintiff,  was  an 
extinguishment  of  the  debt  for  which  it  was 
given.  3.  For  the  misdirection  of  the  judge. 

Mr.  Van  Duren,  for  the  defendant.  1.  Ad- 
mitting that  a  receipt  is  not  conclusive  evi- 
dence, yet  the  rule  applies  only  in  cases  of 
fraud  or  mistake.  Where  there  has  been  any 
fraud  or  deception,  or  where  there  is  a  mistake 
or  omission  in  the  account  or  sum  for  which 
the  receipt  is  given,  parol  evidence  has  been 
received.  (2  Bac.  Abr.,  652,  Evid.,  G;  Str., 
794,  1260, 1261,  and  notes.)  But  here  no  fraud 
or  mistake  is  pretended.  Parol  evidence  is 
never  admissible  to  vary  the  substance  of,  or 
to  contradict  a  writing.  (2  Wils.,  275.) 

2.  But  there  was  sufficient  evidence  to  show 
that  the  plaintiff  took  the  note  of  Coffin  in 
absolute  payment.  The  plaintiff  knew  the  in- 
solvent situation  of  Coffin  at  the  time,  and  the 
indorsement  of  the  receipt  on  the  back  of  the 
lease,  without  any  condition  or  limitation,  and 
in  full  of  the  rent,  is  conclusive  evidence  of  its 
being  received  in  payment.  A  receipt  for  the 
last  quarter's  rent  is  conclusive  as  to  all  the 
previous  quarters.  At  least,  it  ought  to  have 
been  left  to  the  jury,  as  a  question  of  fact, 
whether  the  plaintiff  did  not  take  the  note  in 
absolute  payment.  The  receipt  for  the  turn- 
pike shares  was  in  full  of  the  last  quarter's  rent. 
The  letter  was  not  conclusive  proof  that  the 
shares  were  in  fact  received  conditionally,  or 
as  security.  The  terms  of  the  receipt  contra- 
dict that  idea,  and  the  testimony  of  the  two 
witnesses  is  balanced. 

*Mr.  Parker,  contra.  Receipts  are  not  [*7 1 
those  written  instruments  against  which  no 
parol  evidence  is  to  be  received.  (Johns.  Cas., 
145;  2  Term  Rep.,  366;  5  Vesey,  Jun.,  87.) 
Parol  evidence  may  be  admitted  to  explain  or 
vary  a  receipt.  The  note  was  no  extinguish- 
ment of  the  rent ;  nor  was  it  payment  unless 
actually  paid,  or  unless  there  was  a  specific 
agreement  that  it  should  be  payment.  (2 
Johns.  Rep.,  378;  2  Caines,  117.)  If  a  land- 
lord takes  a  bond  for  rent,  and  the  bond  is  not 
paid,  it  is  no  extinguishment  of  the  rent. 
(Woodfall,  412,  498  ;  Bull.  N.  P.,  182.)  If  a 
stranger  gives  a  bond  for  the  simple  contract 
debt  of  another,  it  is  no  extinguishment  of  the 
debt. 

[VAN  NESS,  J.  The  question  is  not,  whether 
there  was  an  extinguishment  of  the  rent,  but 
whether  the  note  was  accepted  in  payment.] 

I  contend,  then,  that  there  is  no  evidence  of 
such  an  acceptance. 

Mr.  Fraser,  in  reply.  In  the  first  receipt, 
the  amount  of  the  note  was  included,  with 
money  paid.  It  was  improper  to  admit  evi- 
dence of  the  fact  of  the  note's  being  a  part  of 
the  sum,  for  it  contradicts  the  very  terms  of  the 
receipt.  I  admit  the  general  rule,  that  a  note 
given  for  a  precedent  debt  is  not  payment  :  but 
here  a  receipt  in  full  has  been  given,  and  with 
full  knowledge  of  the  circumstances  of  the 
note.  The  plaintiff  held  this  note  near  a  year; 
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aud  after  the  maker  had  become  insolvent  he 
gave  another  receipt  for  the  turnpike  shares, 
in  full  for  the  last  quarter's  rent.  The  words 
of  the  receipt  are  express  and  absolute  ;  there 
is  nothing  from  which  to  infer  any  condition. 
Where  an  agreement  is  reduced  to  writing, 
parol  evidence  is  admissible  to  contradict  it. 
The  receipt  contains  the  written  agreement  of 
the  party  to  accept  the  shares  in  full  satisfac- 
tion of  the  rent. 

72*]  *[SPENCER,  J.  Suppose  a  receipt 
given  for  bank  notes,  which  afterwards  proved 
to  be  forged,  would  that  be  conclusive  evi- 
dence of  a  payment?] . 

That  would  be  a  fraud,  and  therefore  no 
payment ;  for  it  is  admitted  that  where  there 
is  fraud  or  mistake,  the  receipt  may  be  ex- 
plained. If  there  was  any  condition,  it  ought 
to  have  been  mentioned  in  the  receipt.  You 
cannot,  afterwards,  vary  the  terms  of  a  writ- 
ing, deliberately  made  and  signed  by  the  party. 

Per  Curiam.  It  has  been  repeatedly  held 
in  this  court  that  a  receipt  is  an  exception  to 
the  general  rule  that  a  writing  cannot  be  ex- 
plained or  contradicted  by  parol.  (1  Johns. 
Cas.,  145  ;  2  Johns.  Rep.,  878.)  The  grossest 
abuses  and«  fraud  would  be  practiced  upon  the 
ignorant  and  unwary,  if  receipts  were  to  be 
deemed  conclusive,  and  not  open  to  examina- 
tion. The  weight  of  this  inconvenience  has 
been  felt  and  avoided  in  other  courts  as  well 
as  in  our  own.  (2  Term  Rep.,  866;  5  Ves., 
87  :  1  Peters'  Adm.  Rep.,  179, 180.)  The  parol 
evidence  was,  then,  admissible  in  this  case,  to 
show  that  the  receipt  of  the  24th  September, 
1803,  though  purporting  to  be  in  full  for  two 
quarters'  rent,  was  founded  partly  on  a  note 
given  by  one  Coffin  to  the  plaintiff,  by  the  pro- 
curement of  the  defendant  ;  and  that  Coffin 
became  insolvent  before  the  note  fell  due,  by 
which  means  the  note  was  not  paid.  The 
taking  of  the  note  was  no  extinguishment  of 
the  debt  due  for  the  rent.  It  is  a  rule  well 
settled,  and  repeatedly  recognized  in  this  court, 
that  taking  a  note,  either  of  the  debtor  or  of 
a  third  person,  for  a  pre-existing  debt,  is  no 
payment,  unless  it  be  expressly  agreed  to  take 
the  note  as  payment,  and  to  run  the  risk  of  its 
being  paid  ;  or  unless  the  creditor  parts  with 
the  note,  or  is  guilty  of  laches  in  not  present- 
ing^ it  for  payment  in  due  time.  He  is  not 
73*]  obliged  to  sue  upon  it.  He  *may  re- 
turn it  when  dishonored,  and  resort  to  his 
original  demand.  It  only  postpones  the 
time  of  payment  of  the  old  debt,  until  a  de- 
fault be  made  in  the  payment  of  the  note.  (1 
Salk.,  124  ;  5  Term  Rep.,  513  ;  6  Term  Rep., 
52;  7  Term  Rep.,  66;  1  Esp.  N.  P.,  3  ;  1 
Cranch,  181,  Herring  v.  Sanger,  January  Term, 
1802,  and  Roget  v.  Merritt  &  Glapp,  2  Caines, 
117.)  There  is  no  evidence  in  this  case  that 
the  plaintiff  agreed  to  run  the  risk  of  the 
solvency  of  Coffin,  and  to  take  the  note  as 
absolute  payment,  except  it  be  the  inference 
arising  from  the  receipt  itself,  and  that  is  not 
enough  to  establish  such  a  positive  agreement. 
The  case  of  Murray  v.  Oouverneur  &  Kemble, 
which  was  decided  in  the  Court  of  Errors,  in 
February.  1800,  on  an  appeal  from  a  decree  in 
chancery,  is  in  point  as  to  the  question  before 
us  ;  for  it  is  to  be  observed  that  the  rules  of 
evidence  are  generally  the  same  in  cases  of 


law  and  of  equity.  It  was  there  decided  that 
receipts  were  explainable,  and  that  a  bill' 
was  not  a  discharge  of  a  precedent  debt,  un- 
less by  express  agreement ;  and  that  a  receipt 
of  a  bill  as  cash  was  still  not  sufficient  evidence- 
that  the  bill  was  taken  as  an  absolute  payment. 

As  to  the  receipt  for  the  turnpike  shares,  it 
does  not,  even  on  the  face  of  it,  purport  that 
those  shares  were  taken  as  an  extinguishment 
of  the  rent ;  and  the  parol  evidence  is  decisive 
that  they  were  offered,by  the  defendant,  and 
received  by  the  plaintiff,  as  a  security  merelv. 

The  motion  for  a  new  trial  must  therefore  be- 
denied. 

Motion  denied. 

Payment  by  Mil,  note  or  cJieck.  Cited  In— 11  Johns.,. 
414,  520 ;  12  Johns.,  411 ;  1  Cow..  304,  380 ;  6  Cow.,  187 ; 
3  Wend.,  82;  5  Wend.,  87;  11  Wend.,  15;  21  Wend., 
453 ;  23  Wend.,  347 ;  7  Hill,  130 :  3  Denlo,  414 ;  2  Edw., 
493 ;  2  N.  Y.,  552 ;  3  N.  Y.,  170 ;  26  N.  Y.,  406 ;  52  N. 
Y.,  426;  6  Hun,  58;  11  Hun,  645;  28  Hun,  37;  5 
Barb.,  408 ;  12  Barb.,  213 ;  23  Barb.,  481 ;  47  Barb.,  36 ; 
7  Abb.  Pr.,  260;  3  Bos.,  505 ;  2  Duer,  258;  3  E.  T. 
Smith,  517  ;  4  E.  D.  Smith,  274 ;  43  Super.,  281 ;  3  T. 
&  C.,  149 ;  11  Leg.  Obs.,  279 ;  13  Bank.  Reg.,  459 ;  4 
McLean,  130 ;  4  Mason,  343 ;  Hemp.,  433 ;  1  Sawy.,53 ; 
84  111.,  187. 

Evidence— Receipt  not  conclusive.  Cited  in— 12 
Johns.,  531 ;  7  Cow.,  335 ;  14  Wend.,  118 ;  16  Wend.. 
471 :  2  Denio,  638 ;  8  N.  Y.,  213  ;  9  N.  Y.,  531 ;  37  N. 
Y.,  313 ;  48  N.  Y.,  208 ;  6  Barb.,  464 ;  15  Barb.,  251 ;  35 
How.  Pr.,  449 ;  4  Abb.  N.  S.,  246 :  4  Trans.  App.,  246  :. 
1  T.  &  C.,  234 ;  1  Ware,  183 ;  12  Mich.,  291. 


•THORNTON  v.  PAYNE.      [*74 

Articles  of  Agreement — Lease — Sale  by  Lezsoi' — 
Covenant — Pleading — Remedy. 

Where  A,  by  articles  of  agreement  with  B,  bar- 
gained, covenanted  and  agreed  that  he  would 
let  and  hire  to  B  a  certain  farm,  for  the  term  of  six 
years,  from  the  1st  April,  1807,  to  the  1st  April,  1813, 
on  condition  and  in  consideration  that  B  should  pay 
him  $250  on  the  1st  day  of  April  in  each  year,  dur- 
I  ing  the  term  ;  and  B  covenanted  to  pay  the  $250, 
I  and  to  do  various  other  things  8|>ecified  in  the 
agreement ;  and  A,  before  the  1st  April,  1807,  sold 
the  farm  to  C-  In  an  action  brought  by  B  against 
A  for  a  breach  of  covenant  in  not  giving  B  posses- 
sion of  the  farm,  it  was  held  that  the  payment  of  the 
$250  by  B  was  not  a  condition  precedent,  and  that 
the  term  commenced  on  the  2d  April,  1807 ;  and  that 
the  articles  were  a  lease  of  the  farm  from  A  to  B, 
and  not  a  mere  agreement  for  a  future  lease,  and 
therefore  the  plaintiff  could  not  recover ;  but,  as- 
lessee,  must  seek  his  remedy  to  get  possession  by 
an  action  of  ejectment. 

Citation— 3  Johns.,  44. 

T1HIS  was  an  action  of  covenant.  The  dec- 
laration contained  two  counts.  The  first 
count  stated  that  by  certain  articles  of  agree- 
ment, dated  the  7th  January,  1806,  between 
the  plaintiff  and  defendant,  the  defendant  bar- 
gained, covenanted  and  agreed  with  the  plaint- 
iff, that  he  would  let  and  hire  to  him  a  certain 
farm,  &c.,  for  the  term  of  six  years,  from  the 
1st  of  April,  1807,  and  ending  the  1st  of  April, 
1813,  on  condition,  and  in  consideration  thai 
the  plaintiff  should  pay  the  defendant  $250  on 
the  first  day  of  April,  in  each  and  every  year, 
during  the  said  term.  There  were  also  a 
variety  of  covenants  on  the  part  of  the  plaint- 


NOTE.— GoreiKinta,   when  independent  and 
dependent. 

See  Bomiso  v.  Madan,  2  Johns.  145,  and  note. 
What  coiixtitutfsalease. 
See  Hallett  v.  Wylie,  3  Johns.  44,  and  note. 
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iff,  to  do  and  perform  certain  things,  as  to  the 
said  farm,  &c.,  and  as  to  the  manner  of  using 
and  improving  it.  The  breach  assigned  was 
that  the  defendant  had  never  let  the  said  farm 
to  the  plaintiff,  nor  given  him  the  possession 
thereof,  nor  permitted  him  to  enter  the  same, 
although,  on  the  1st  of  April,  1807,  and  often 
afterwards,  the  defendant  was  requested,  &c. ; 
but  the  defendant,  before  the  1st  of  April, 
1807,  sold  and  conveyed  the  farm  to  one 
George  H.  Birtch,  &c. 

The  second  count  was  similar  to  the  first. 
The  defendant  pleaded  to  each  count,  that  the 
plaintiff  did  not  pay  to  the  defendant,  on  the 
1st  day  of  April,  1707,  the  sum  of  $250,  and 
with  a  verification. 

To  these  pleas  there  was  a  demurrer  and 
joinder. 

Mr.  E.  Williams,  in  support  of  the  demurrer. 
The  question  is,  whether  the  payment  of  the 
$250,  on  the  1st  of  April,  1807,  was  a  condi- 
tion precedent.  That  this  was  not  a  condi- 
tion precedent,  is  evident  from  the  terms  of  the 
75*]  *agreement.  The  lease  is  for  six  years, 
from  the  1st  of  April,  1807,  to  the  1st  of  April, 
1813,  and  the  rent  is  to  be  paid  on  the  1st  day 
of  April,  in  each  year.  The  first  day  of  April, 
1807,  must,  therefore,  be  exclusive,  and  the 
first  of  April,  1813,  inclusive.  The  lease  did 
not  commence,  then,  until  the  2d  of  April, 
1807.  (PuffTi  v.  Leeds,  Cowp.,  714.) 

But  if  this  was  a  condition  precedent,  yet,  if 
the  defendant,  by  his  own  acts,  puts  it  out  of 
his  power  to  perform  his  covenant,  the  plaint- 
iff is  not  bound  to  proceed  and  do  the  first  act. 
(5  Co.,  21 ;  Cro.  Eliz.,  450  ;  Wills,  157,  n.  a; 
1  H.  Bl.,  270.)  Here  the  defendant,  before  the 
1st  of  April,  1807,  sold  the  same  to  Birtch,  so 
that  he  could  not  put  the  plaintiff  in  posses- 
sion. 

Again,  the  articles  of  agreement  do  not 
amount  to  a  lease,  but  are  a  mere  agreement 
for  a  lease.  (Woodfall,  10;  Cro.  Eliz.,  156, 
173.) 

Mr.  Foot,  contra.  Where  there  is  a  condition 
precedent,  a  performance  of  it  must  be  shown, 
or  that  the  other  party  had  incapacitated  him- 
self from  executing  his  covenant ;  but  it  does 
not  appear,  nor  is  it  to  be  intended,  that  the 
defendant  could  not  have  performed.  It  will 
be  found  by  the  authorities  that,  from  the  date, 
and  from  the  day  of  the  date,  includes  the  first 
day.  The  case  of  the  Earl  of  Pembroke  v.  The 
DucJiess  of  Portland  (Cowp.,  723),  in  which 
all  the  cases  were  considered,  was  to  that  ef- 
fect. 

But  we  contend  that  the  instrument  set  forth 
in  the  declaration  is  a  lease,  and  not  an  agree- 
ment for  a  lease.  It  contains  no  promise,  or 
reference  as  to  any  future  writing  or  lease  to 
be  executed.  (3  Johns.  Rep.,  44.)  The  term 
is  fixed,  the  amount  of  rent  and  days  of  pay- 
ment are  stated,  and  there  are  mutual  cove- 
nants for  performance.  If  this  was  a  lease, 
then  there  has  been  no  breach  of  covenant  on 
the  part  of  the  defendant. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  pleas  are  clearly  bad,  if  the  payment  of 
7  6*] the  $250  *is  to  be  considered  as  a  condition, 
which  it  is  not,  but  is  to  be  construed  as  a  cove- 
nant. There  was  no  rent  due  on  the  1st  of 
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April,  1807.  The  term  was  for  six  years,  from 
the  1st  of  April,  1807,  ending  on  the  1st  of 
April,  1813,  and  the  payment  of  the  $250  was 
to  be  on  the  first  day  of  April,  during  the  six 
years.  Or,  according  to  the  plain  sense  of  the 
agreement,  here  was  a  renting  for  six  years,  at 
the  annual  rent  of  $250,  to  be  paid  on  the  first 
of  April,  in  each  year.  The  term  of  six  years 
is  to  be  from  the  1st  of  April,  1807 ;  and 
whether  that  day  shall  be  inclusive  or  exclusive, 
is  to  depend  on  the  subject  matter,  and  the- 
evident  sense  of  the  parties.  Here,  then,  there 
can  be  no  hesitation  in  saying  that  the  day  is 
excluded  ;  for  it  would  be  unreasonable,  with- 
out expressions  clearly  denoting  the  contrary, 
to  suppose  that  the  year's  rent  is  to  be  paid  in 
advance,  and  before  any  enjoyment  of  the 
premises.  But  the  term  is  to  end  on  the  first 
of  April,  1813 ;  consequently  that  day  is  in- 
cluded ;  and  if  the  rent  is  to  be  paid  on  every 
first  of  April  during  the  term,  and  the  first  of 
April,  1807,  be  one  of  them,  then,  instead  of 
the  plaintiff's  paying  six  years'  rent  for  so- 
many  years'  enjoyment,  he  would  pay  seven 
years'  rent.  Evidently,  then,  the  term  must 
commence  on  the  2d  of  April,  1807.  Con- 
sequently, the  pleas,  tendering  issue  on  an  im- 
material fact,  are  bad. 

It  has  been  objected  that  the  article  set  forth 
is  a  lease,  and  consequently  that  the  breach, 
in  not  letting  the  premises,  is  not  supported, 
and  that  the  plaintiff,  having  committed  the 
first  fault,  judgment  must  be  against  him.  It 
if  observable  that  though  the  breach  extends 
also  to  not  giving  the  plaintiff  possession,  and 
not  permitting  him  to  enter,  yet  there  are  no 
such  covenants  in  the  article.  The  case,  there- 
fore, rests  on  this :  whether  the  article  is  a 
lease  in  presenti  or  an  agreement  for  a  lease. 
Without  recurring  to  the  cases  *iu  the  f*77 
English  reports,  all  the  principles  applicable 
to  this  case  have  been  settled  in  this  court.  It 
is  a  cardinal  point  in  determining  whether  con- 
tracts between  parties,  in  relation  to  letting, 
are  leases,  or  agreements  for  leases  only,  to 
seek  for  the  intention  of  the  parties  from  the 
whole  instrument.  The  case  of  HaUett\.  Wy- 
ley  (3  Johns.  Rep. ,  44)  was  one  of  great  hard- 
ship on  the  defendant,  who  was  prosecuted 
for  the  rent  of  a  house  in  New  York,  accruing 
after  its  destruction  by  fire,  without  any  blame 
imputable  to  him  ;  and  the  court  reluctantly 
gave  judgment  for  the  plaintiff,  adjudging  the 
instrument  between  the  parties  to  be  a  lease, 
though  it  purported,  on  the  face  of  it,  to  be 
only  a  memorandum  for  a  lease ;  by  which 
the  plaintiff  agreed  to  let  or  lease  the  house, 
for  the  term  of  four  years,  on  a  specified  rent. 
In  making  that  decision  the  court  was  gov- 
erned by  the  fact  that  there  was  nothing  in  it 
to  show  that  the  parties  contemplated  any 
further  assurance  ;  and  it  was  there  held  that 
the  words  implied  a  present  demise  the  period 
for  which  it  was  to  be  held,  and  the  rent,  being 
definitely  and  accurately  stated.  The  only 
circumstance  differing  this  case  from  that  is, 
that  there  the  lessee  went  into  possession  under 
the  instrument.  But  that  alone  cannot  give  a 
different  effect  to  the  articles  now  under  con- 
sideration. I  will  barely  observe  that  in  every 
case  decided  in  the  English  courts,  where 
agreements  have  been  adjudged  not  to  operate 
by  passing  an  interest,  but  to  rest  in  contract, 
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there  has  been  cither  an  express  agreement  for 
a  further  least;,  or  construing  the  agreement 
to  be  a  lease  in  prewnti  would  work  a  forfeit- 
ure, or  the  terms  have  not  been  fully  settled, 
and  something  further  was  to  be  done.  In  the 
present  case,  the  words  imply  .an  immediate 
demise ;  there  is  no  stipulation  for  a  further 
lease  ;  the  term,  the  rent,  and  the  manner  of 
occupying  the  farm,  are.  all  explicitly  stated. 
\\"e  are,  therefore,  of  opinion  that  the  plaint- 
78*]  iff  acquired  by  the  *article  all  the  rights 
of  a  lessee  from  the  first  of  April,  1807,  and 
that  there  has  been  no  breach  of  covenant  on 
the  part  of  the  defendant.  The  plaintiff's 
remedy,  if  he  is  kept  out  of  possession,  iniist 
be  an  action  of  ejectment. 

VAN  NES»S,  J.,   having  been  concerned  as 
counsel  in  the  cause,  gave  no  opinion. 

Judgment  for  the  defendant. 

Cited  in-15  Johns.,  351 ;  2  Wend.,  440 ;  2  Barb.,  617; 
1  Bos.,  36;  27  Wis.,  289. 


WILCOX  «.  TEN  EYCK. 

Covenant — Mutual  and  Independent. 

By  articles  of  agreement  dated  9th  September, 

1807,  A  covenanted  to  execute  a  deed  in  fee  for  a 
certain  farm  to  B  on  the  15th  May,   1808,  &c. ;  in 
consideration  whereof,  B  covenanted  to  pay  to  A  $50 
in  four  weeks  after  the  date  of  the  agreement,  $50 
in  three  weeks  thereafter,  and  $900  on  the  15th  May, 

1808,  &c. ;  it  was  held  that  the  covenants  were  mut- 
ual  and  independent;  and  that  where  covenants 
are  once  established  to  be  mutual  and  independent, 
they  continue  so  throughout,  though  the  plaintiff 
had  covenanted  to  do  certain  acts  on  his  part,  in  the 
intermediate  time  between  the  performance  of  the 
different  acts  to  be  done  by  the  defendant. 

Citations— 2  Johns-,  272;  2  H.  Bl.,  389. 

THIS  was  an  action  of  covenant.  The  dec- 
laration stated,  that  by  articles  of  agree- 
'tnent,  under  seal,  dated  the  9th  of  September, 
1807,  the  plaintiff  covenanted  with  the  defend- 
ant to  execute  to  him  in  fee,  on  the  15th  of 
May  then  next,  a  warranty  deed  of  a  certain 
farm,  &c.,  which  farm  was  then  in  the  posses- 
sion of  the  plaintiff,  and  of  which  James  Van 
Valkenbergh  held  a  bond  and  mortgage,  which 
the  plaintiff  covenanted  was  not  enforced  (i.  e., 
foreclosed) ;  and  that  the  same  should  be 
settled  and  paid  off,  as  far  as  its  demand  ex- 
tended, to  the  said  15th  of  May  (i.  e.,  that  the 
sunn  then  to  be  due  should  be  discharged),  at 
which  time  the  plaintiff  was  to  be  discharged 
from  the  said  bond  and  mortgage  ;  in  con- 
sideration whereof,  the  defendant  covenanted 
to  pay  the  plaintiff,  in  four  weeks  from  the 
date  of  the  articles,  $50,  and  three  weeks  there- 
79*]  after  another  $50,  *and  on  the  15th  of 
May  then  next  $900.  and  to  pay  the  demand 
-on  the  said  bond  and  mortgage,  which  should 
become  due  after  the  15th  of  May  then  next, 
and  to  jiive  a  lease  to  the  plaintiff  for  one  year 
from  the  said  15th  of  May  of  the  farm  ;  and 
the  plaintiff  covenanted  to  deliver  into  the 
barn  of  the  defendant  half  of  all  the  spring 
grain,  one  third  of  the  corn  in  the  crib,  and 
half  of  the  hay  in  the  barn  and  in  stacks  ;  and 


NOTE.— Covenant*,  when  independent   and  when 
dependent. 
See  Barruso  v.  Madan,  2  Johns.  145,  and  note. 


not  to  summer- fallow  any  ground,  but  to  leave 
the  ground  west  of  the  house  fallow  for  thede 
fendant  •  and  the  plaintiff  reserved  the  privi- 
lege of  taking  away  all  the  wheat  and  rye 
which  he  should  sow  on  the  premises  that  fall 
(».  e.,  the  fall  of  1807) ;  and  the  plaintiff  further 
covenanted  not  to  waste  the  timber  ;  and  for 
the  performance  of  the  covenants,  each  party 
bound  himself  to  the  other  in  the  sum  of  $500. 
The  plaintiff,  protesting  that  the  defendant 
had  not  performed  any  of  his  covenants, 
averred  that  the  defendant  did  not  pay  the  $50 
either  four  weeks  from  the  date  of  the  articles, 
or  since  ;  nor  the  $50  within  three  weeks  there- 
after, nor  since  ;  nor  the  $900  on  the  said  15th 
of  May,  nor  since  ;  nor  the  demands  become 
due  on  the  bond  and  mortgage  after  the  said 
15th  of  May  ;  and  he  further  averred  that  $1,- 
046  with  interest,  had  become  due  on  the  said 
bond  and  mortgage,  after  the  said  15th  of 
May  ;  and  so  he  saith,  &c. 

To  this  declaration  there  was  a  general  de- 
murrer and  joinder. 

Mr.  Henry,  in  support  of  the  demurrer.  He 
cited  2  Johns.  Rep. ,  207. 

Mr.  Ford,  contra.  He  cited  2  Johns.  Rep., 
272,  387. 

*Per  Curiam.  The  covenants  here  are  [*8O 
mutual  and  independent.  This  case  cannot  be 
distinguished  from  that  of  Seers  v.  Fowler  (2 
Johns.  Rep.,  272),  and  of  Terry  v.  Duntze  (2 
H.  Bl.,  389).  If  the  covenants  be  once  estab- 
lished to  be  independent  covenants,  they  con- 
tinue so  throughout,  although  the  plaintiff  had 
covenanted  to  do  certain  acts  on  his  part,  in 
the  intermediate  time,  between  the  perform- 
ance of  the  different  acts  to  be  done  by  the  de- 
fendant. There  must  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 

Overruled— 5  N.  Y..  253 :  19  Barb.,  423. 
Cited  in-5  Barb.,  165 ;  6  Barb.,  340. 


BRADSHAW  v.  CALLAGHAN. 

Partition  by  Heirs  —  Widow's  Failure  to  Appear  — 
Judgment  by  Default  —  Assignment  of  Dower 
—  Costs  —  Fieri  Facias  —  Sale  of  Dower  at 
Auction  —  Proceedings  Void  —  Widow's  Rights. 

A  died  seized  of  lands,  and  the  heirs  proceeded  to 
obtain  a  partition  of  the  lands  under  the  act  ;  and 
the  widow  of  A  not  appearing,  judgment  passed 
against  her  by  default  ;  and  in  the  judgment  of  par- 
tition, a  reasonable  dower  was  assigned  and  adjudg- 
ed to  her  out  of  the  lands  of  her  husband  ;  and  she 
was  adjudged  to  pay  $80.96  for  her  proportion  of 
the  expenses  in  making  the  partition  ;  and  the  heirs 
afterwards  issued  a.  Deri  facias,  and  sold  the  dower 
of  the  widow  at  auction,  to  pay  the  costs  so  adjudg- 
ed ;  it  was  held  that  the  proceedings  under  the  act 
for  the  partition  were  null  and  void,  as  against  the 
widow's  claim  for  dower  ;  that  she  was  not  a  tenant, 
nor  did  her  rights  come  within  the  purview  of  the 
act  ;  that  she  was  not  bound  to  appear  and  plead,  nor 
could  her  rights  be  affected  by  the  judgment  in  par- 
tition: and  that  the  conduct  of  the  heirs  in  selling  her 
dower  to  pay  the  costs  was  improper  and  unwar- 
rantable. 


was  an  action  of  dower,  unde  nihil 
JL  habet,  &c.,  of  lands  of  which  the  husband 
of  the  demandant  died  seized,  in  Charlton,  in 
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the  County  or  Saratoga.  The  tenant  plead  ne 
unque  seize,  &c.,  and  subjoined  to  his  plea  the 
following  notice  : 

"Take  notice,  that  the  said  defendant,  on 
the  trial  of  this  cause,  pursuant  to  the  statute  in 
such  case  made  and  provided,  will  give  in  evi- 
dence and  insist  that  the  said  plaintiff,  long 
before  the  issuing  of  the  original  writ,  had  her 
dower  out  of  the  messuages,  lands  and  tene- 
ments, which  were  of  James  Bradshaw,  her 
late  husband,  deceased,  lying  in  Charlton,  in 
the  County  of  Saratoga  ;  and  will  further  give 
in  evidence  that,  by  virtue  of  an  Act  entitled 
'An  Act  for  the  Partition  of  Lands,'  passed  the 
81*]  7th  of  April,  *1801,  partition  was  made 
in  the  term  of  August,  1807,  before  the  jus- 
tices of  the  Supreme  Court  of  Judicature  of  the 
State  of  New  York,  at  the  city  of  Albany,  of 
the  lands  and  tenements  which  were  of  the 
said  James  Bradshaw,  her  late  husband,  de- 
ceased, lying  in  Charlton,  in  the  County  of 
Saratoga,  aforesaid ;  and  of  which  the  said 
plaintiff  claims  her  dower,  among  the  heirs  of 
the  said  James  Bradshaw,  her  late  husband, 
deceased,  in  a  plea  of  partition  thereupon  made 
before  the  justices  of  the  Supreme  Court,  be- 
tween Patrick  Callaghan  and  Ann,  his  wife, 
one  of  the  daughters  of  the  said  James  Brad- 
shaw, deceased,  plaintiffs,  and  William  Brad- 
shaw, James  Bradshaw,  John  Bradshaw,  John 
Bradshaw,  Jun.,  the  said  Mary  Bradshaw  and 
Nancy  Crothers,  an  infant  under  the  age  of 
twenty-one  years,  by  Keneth  Gordon,  her 
guardian,  defendants  ;  and  will  further  give 
in  evidence  that,  in  the  rendering  of  the  judg- 
ment aforesaid,  in  the  plea  of  partition  afore- 
said, between  the  parties  aforesaid,  the  reason- 
able dower  of  the  said  plaintiff  was  allotted 
and  adjudged,  by  the  justices  of  the  said  Su- 
preme Court,  to  the  said  plaintiff,  as  the  dower 
of  the  said  plaintiff,  out  of  the  estate  of  her 
late  husband,  James  Bradshaw,  deceased, 
lying  in  Charlton,  in  the  County  of  Saratoga, 
aforesaid  :  and  will  further  give  in  evidence 
that,  in  the  rendering  of  the  judgment  afore- 
said, in  the  plea  of  partition  aforesaid,  between 
the  parties  aforesaid,  in  the  said  court,  before 
the  said  justices,  it  was  further  adjudged  that 
the  said  plaintiff  should  pay  to  the  said  de- 
fendant and  Ann,  his  wife,  eighty  dollars  and 
ninety-six  cents,  as  the  share  and  portion  of 
the  plaintiff  of  the  costs  and  charges  attending 
the  partition  aforesaid,  of  the  lands  and  tene- 
ments of  her  late  husband,  James  Bradshaw, 
deceased,  according  to  her  right  in  the  lands 
and  tenements  aforesaid :  and  will  further 
give  in  evidence  that  the  lands  and  tenements 
that  were  adjudged  to  the  said  plaintiff,  in  the 
82*J  plea  of  *partition  between  the  parties 
aforesaid,  as  the  dower  of  the  said  plaintiff, 
have  long  before  the  issuing  of  the  original  writ 
of  the  said  Mary,  to  wit,  on  the  26th  day  of  No- 
vember, 1808,  been  sold  by  virtue  of  a  writ  of 
Jieri  facias,  issued  out  of  the  said  Supreme 
Court  of  Judicature,  on  the  judgment  of  par- 
tition, rendered  between  the  parties  aforesaid, 
to  satisfy  the  said  defendant  and  Ann,  his 
wife,  for  the  part  and  portion  of  the  costs  and 
charges  of  the  said  plaintiffs,  adjudged  by 
the  justices  aforesaid,  as  the  share  and  portion 
of  the  costs  and  charges  of  the  said  plaintiff 
attending  the  partition  of  the  lands  and  tene- 
ments aforesaid  ;  and  will  further  give  in  evi- 
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dcnce  that  the  dower  of  the  said  plaintiff,  by 
virtue  of  the  writ  of  fieri  facias  aforesaid,  upon 
the  judgment  in  partition  between  the  parties 
aforesaid,  has  been  exposed  to  sale  by  the 
sheriff  of  the  County  of  Saratoga,  at  public 
vendue,  to  the  highest  bidder,  to  satisfy  the 
part  and  portion  of  the  costs  and  charges  of 
the  said  plaintiff,  adjudged  by  the  justices 
aforesaid,  as  her  share  of  the  costs  and  charges 
attending  the  portion  of  the  lands  and  tene- 
ments which  were  of  the  said  James  Brad- 
shaw, her  late  husband,  deceased,  and  that  the 
said  defendant  purchased  the  same,  for  the 
sum  of  nineteen  dollars,  of  the  money  of  ac- 
count of  the  United  States,  being  the  highest 
sum  offered  for  the  same. 

The  cause  was  tried  at  the  Saratoga  Circuit, 
the  30th  May,  1809,  before  the  Chief  Jus- 
tice. 

The  tenant  confessed  the  marriage,  seisin, 
and  death  of  the  husband,  and  offered  to  give 
in  evidence  a  record  of  a  judgment  in  par- 
tition, made  as  set  forth  in  the  notice,  sub- 
joined to  the  plea  between  the  heirs  of  the 
said  James  Bradshaw,  the  husband  of  the  de- 
mandant, of  the  lands  and  tenements  claimed 
by  the  demandant,  to  which  partition  the  de- 
mandant was  a  party,  and  the  defendant,  with 
divers  heirs  of  the  said  James  Bradshaw,  de- 
ceased ;  and  that  Patrick  Callaghan,  the 
above  tenant,  and  *Ann,  his  wife,  were  [*83 
the  only  plaintiffs  ;  and  that  the  demandant  in 
this  cause  did  not  appear,  and  that  judgment 
passed  against  her  by  default ;  and  also  a.  fieri 
facias,  issued  on  the  judgment  in  partition 
aforesaid,  against  the  demandant  and  the 
heirs,  to  satisfy  the  costs  and  charges  of  mak- 
ing the  partition  according  to  the  respective 
rights  of  the  parties  therein  ;  and  also  a  deed, 
duly  executed  by  the  sheriff  of  the  County 
of  Saratoga,  for  the  dower  of  the  demandant, 
out  of  the  lands  and  tenements  aforesaid,  sold 
by  virtue  of  the/,  fa.  under  the  judgment  in 
partition  aforesaid.  This  testimony  was  ob- 
jected to  by  the  demandant's  counsel,  and 
overruled  by  the  Chief  Justice.  A  verdict  was 
found  for  the  demandant. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  proceedings  under  the 
partition  act  were  null  and  void,  as  respects 
the  claim  of  the  demandant  for  dower.  She 
was  not  bound  to  appear  and  plead  ;  and  her 
not  appearing  can  not -prejudice  her  present 
claim.  The  judgment  in  partition  could  only 
affect  her  rights,  if  aay  she  had,  as  a  joint- 
tenant,  tenant  in  common,  or  in  coparcenary. 
Her  right  of  dower  did  not  make  her  such  a 
tenant ;  nor  did  it  come  within  the  purview  of 
the  act.  The  subsequent  conduct  of  the  heirs, 
in  selling  the  part  assigned  as  her  dower,  for 
the  costs  of  partition,  has  very  much  the  ap- 
pearance of  an  attempt  to  defraud  her  of  her 
rights.  There  must  be  a  judgment  for  the  de- 
mandant, for  the  dower  and  damages  recover- 
ed by  the  verdict. 

Judgment  for  ihe  demandant. 

Modified— S.  C.,  8  Johns.,  558. 

Cited  in— 8  Johns.,  564 ;  15  Johns.,  321 ;  1  Sand., 
Ch.,  202 ;  1  Barb.,  563 ;  2  Leg.  Obs.,  408. 
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84*]  *FRANKLIN  ET  AL.  t>.  TALMADOE.  , 

Trespass  Quare  ClaiiHum  Fregit — Evidence- 
Variance — Middle  tetter  of  Name — New  Trial 
— Costa. 

Where  the  plaintiff,  in  an  action  of  trespass,  truarc 
<-l,i  H.--UIH  fregit,  declared    by  the  name  of  William 
Id il'insi in.  and  the  deed  under  which  he  claimed  • 
tit  lr  to  the  IOCUA  (n  quo  was  to  William  T.  Robinson,  i 
the  variance  was  held  immaterial.    The  letter  T  | 
was  no  part  of  the  plaintiff's  name :  for  the  law  | 
reeoKnizes  but  one  Christian  name ;  and  the  plaint- 
it!  might,  if  he  thought  proper,  prove  that  he  was  i 
as  well  known  without  as  with  the  letter  T  in  the  I 
middle  of  bis  name. 

Citations-Co.  Litt.,  So:  1  Ld.  Raym.,  562;  Vin.,  I 
ch.  6,  pi.  5  &  6. 

THIS    was    an    action    of    trespass,    quare 
dausum  fregit,  for  cutting  down  and  carry- 
ing awa3T  pine  timber  from  the  land  of  the 
plaintiffs.     The  cause  was  tried  at   the  last 
Oneida  Circuit,  before  Mr.  Justice  Yates. 

At  the  trial,  the  plaintiffs'  counsel  produced 
a  perfect  title  to  Abraham  Franklin,  Samuel 
Franklin,  and  William  T.  Robinson,  in  the 
loc us  in  quo  •  the  defendant's  counsel  objected 
to  the  deed,  on  account  of  the  variance  as  to 
the  name  of  William  Robinson,  named  in  the 
declaration.  The  plaintiffs'  counsel  offered  to 
prove  that  one  of  the  plaintiffs  in  the  cause  is 
as  well  known  by  the  name  of  William  Robin- 
son as  by  the  name  of  William  T.  Robinson  ; 
and  that  he  is  sometimes  called  by  the  one 
name,  and  sometimes  by  the  other  ;  but  the 
judge  ruled  against  the  plaintiffs,  who,  there-  j 
upon,  submitted  to  a  nonsuit,  subject  to  the 
opinion  of  the  court. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Sedgicick  for  the  plaintiffs. 

Mr.  KirJdand,  contra. 

Per  Ouriam.  A  new  trial  must  be  awarded 
with  costs  to  abide  the  event.  The  addition  of 
the  letter  T  between  the  Christian  and  sur- 
name of  one  of  the  plaintiffs,  did  not  affect 
the  grant,  which  was  to  be  taken  benignly  for 
the  grantee.  It  was  no  part  of  his  name,  for 
the  law  knows  only  of  one  Christian  name. 
(Co.  Litt.,  3  a;  1  Ld.  Raym.,  563 ;  Vin.,  tit. 
Misnomer,  ch.  6,  pi.  5  and  6.)  And  it  was 
perfectly  competent  for  the  plaintiff  to  have 
shown,  if  necessary,  that  one  of  the  plaintiffs 
85*]  was  known,  as  well  *with  as  without 
the  insertion  of  the  letter  T  in  the  middle  of 
his  name  ;  though  even  that  was  not  requisite 
in  the  first  instance,  not  unless  made  necessary 
by  testimony  on  the  part  of  the  defendant. 

New  trial  granted. 

Cited  in-12  Johns.,  87;  3  Cow.,  464;  9  Cow.,  148; 
1  Hill,  105:  89  N.  Y.,  142;  10  Barb.,  173:  14  Barb., 
307:  39  Barb.,  4H1 ;  11  How.  Pr.,  400;  2  Hilt.,  568;  3 
Peters,  7;  14  Peters.  327;  1  McLean,  322;  68  Ind., 
235  ;  52  Ind.,  348 ;  26  Hun,  12. 


GILLET,  Administrator  of  CLEMENS, 
MAYNARD. 

Parol  Agreement  to  Purchase  Land  —  Possession 

—  Part  Payment  —  Improvements  —  Death  of 
Vendee  —  Action  by  Administrator  —  Rescission 

—  Amount  of  Recovery. 

A  entered  into  a  parol  agreement,  in  1803,  with  B, 
for  the  purchase  of  100  acres  of  land.  A  took  pos- 
session of  the  land,  and  paid  part  of  the  purchase 
money,  and  cleared  a  part  of  the  land,  and  made  im- 
provements, and  died  in  1807.  His  administrator 
tendered  the  residue  of  the  purchase  money,  and 
demanded  a  deed  ;  but  B  refused  to  receive  the 
money  or  execute  a  deed,  and  took  possession  of 
the  land.  The  administrator  of  A  then  brought  an 
action  of  assumpstt  against  B,  to  recover  back  the 
money  paid  by  the  intestate  :  and  also  for  the  work 
and  labor  performed  by  the  intestate,  and  improve- 
ments made  on  the  land,  in  his  lifetime,  and  while 
in  possession.  It  was  held  that  the  contract  was 
rescinded,  and  that  the  plaintiff  was  entitled  to  re- 
cover back  the  money  paid  by  the  intestate,  with 
interest  ;  but  not  any  damages  for  the  labor  he  had 
bestowed,  or  the  improvements  he  had  made  on  the 
land. 

Citation—  1  T.  R.,  133. 


was  an  action  of  astsumpsit  for  money 
JL  had  and  received  to  the  use  of  the  plaint- 
iff ;  and  for  work  and  labor  performed,  money 
lent,  &c.  Plea,  non  assumpxit.  The  cause 
was  tried  at  the  Oneida  Circuit,  in  June,  1809, 
before  Mr.  Justice  Yates. 

At  the  trial,  the  plaintiff  offered  to  give  in 
evidence  a  parol  contract,  between  the  in- 
testate and  the  defendant,  for  the  sale  of  100 
acres  of  land,  and  that  a  sum  of  money  had 
been  paid  by  the  intestate,  and  who  had,  after 
the  making  of  the  contract,  and  while  in  pos- 
session of  the  land,  under  the  contract  of  sale, 
performed  labor  in  clearing  it,  and  that  the 
defendant  had  since  violated  and  abandoned 
the  contract.  The  counsel  for  the  defend- 
ant objected  to  this  evidence  ;  but  the  judge 
admitted  it,  subject  to  the  opinion  of  the  court 
upon  the  facts  as  they  should  appear  on  the 
evidence.  The  plaintiff  then  proved  that  in 
May,  1803,  Clemens,  the  intestate,  made  a 
parol  contract  with  the  defendant,  for  the 
purchase  of  100  acres  of  land  in  the  Oneida 
Reservation,  *at  $8  per  acre.  Twenty  [*86 
dollars  were  paid,  and  one  half  of  the  purchase 
money  was  to  be  paid  in  1812,  when  the  de- 
fendant's bond  and  mortgage,  given  to  the 
State  for  the  land,  became  due,  and  the  residue 
in  a  reasonable  time  thereafter.  This  was 
proved  by  a  witness  who  was  present  at  the 
conversations  between  the  intestate  and  the  de- 
fendant, and  while  the  former  was  in  possesion 
of  the  land.  It  appeared,  also,  that  the  in- 
testate, in  1803,  sold  50  acres  of  the  land  to  A. 
C.,who  agreed  to  pay  the  purchase  money  to 
the  defendant,  and  who,  accordingly,  paid 
him  $133.  In  November,  1807,  the  plaintiff 


NOTE.— Middle  letter  of  name — Variance  as  to,  im- 
material. 

See  Roosevelt  v.  Gardinier,  2  Cow.,  463 :  Milk  v. 
Christie,  1  Hill,  102:  Van  Voorhis  v.  Budd,39  Barb., 
479;  Keene  v.  Meade,  3  Pet.,  1,  note  in  Law.  Ed. 

NOTE. — Contract  for  mle  of  land — Rescixsion—Rf- 
corery  of  purchase  monejf—  Improvement?. 

The  cases  in  which  a  vendee  is  allowed  to  recov- 
er back  money  paid  on  a  contract  for  the  sale  of 
real  estate,  where  the  contract  has  been  rescinded, 
are,  where  the  recission  is  voluntary  and  by  the 
mutual  consent  of  the  parties,  and  without  the  de- 

956 


fault  or  wrong  of  either ;  or  where  the  vendor  is 

incapable  or  unwilling  to  perform  the  contract  on 

his  part;  or  where  the  vendor  has  been  guilty  of 

'  fraud  in  making  the  contract.    Battle  v.  Rochester 

I  City  Bank,  5  Barb.,  414 ;  Hurd  v.  Denny,  16  111.,  492 ; 

Smith  v.  Lamb,  26  111.,  396. 

!  See,  also,  Tompkins  v.  Seely,  29  Barb.,  212 ;  Gra- 
ham v.  Chandler,  38  Vt.,  559:  Collier  v.  Coates,  17 
Barb.,  471 ;  Abell  v.  Douglass,  4  Den.,  305. 

The  above  case  of  Gillet  v.  Maynard,  is  cited  with 
approval,  on  the  question  of  vendee's  right  to  re- 
i  cover  for  improvements,  in  1  Washb.  Real  Prop., 
!  «385.    See.  also.  Smith  v.  Smith.  4  Dutch..  216. 
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called  on  the  defendant,  who  exhibited  to  him 
AH  account,  in  which  he  acknowledged  that 
he  had  received  of  the  intestate  various  pay- 
ments on  account  of  the  land,  making  the  sum 
of  $188,  and,  with  the  interest,  amounting  to 
$263.36.  It  was  also  proved  that  the  intestate 
cleared,  inclosed  and  sowed  eight  acres  of 
the  land.  In  the  autum  of  1807,  the  plaintiff 
offered  to  pay  the  defendant  $24.60,  on  ac- 
count of  the  50  acres  possessed  by  the  intestate, 
which  the  defendant  refused  to  receive ;  and 
when  the  plaintiff  demanded  a  deed,  he  re- 
fused to  give  any,  or  to  do  anything  about  it. 
In  December  following  the  plaintiff  made  a 
formal  tender  of  the  money,  and  demanded  a 
deed  ;  but  the  defendant  would  not  receive  it, 
or  execute  a  deed. 

The  defendant  proved  that  the  intestate,  by 
his  agreement,  was  to  pay  $400  in  1803,  and 
that  the  residue  of  the  purchase  money  was  to 
toe  secured  by  bond  and  mortgage,  and  the 
deed  to  be  given  when  the  first  payment  was 
made  ;  that  in  the  autumn  of  1807,  the  de- 
fendant took  possession  of  the  fifty  acres, 
which  the  intestate  had  possessed,  and  sold 
them  to  another  person. 

The  judge  charged  the  jury  that  the  plain- 
tiff was  entitled  to  recover,  not  only  for  the 
money  paid  by  the  intestate,  but  also  for  the 
S7*]  clearing  and  improvements  on  *the 
land.  The  jury  found  a  verdict,  accordingly, 
for  $413.36. 

A  motion  was  made  to  set  aside  the  verdict ; 
and  the  case  was  submitted  to  the  court 
•without  argument. 

THOMPSON,  J. ,  delivered  the  opinion  of  the 
•court : 

This  was  an  action  for  money  had  and 
received,  and  for  work,  labor  and  services. 
'The  object  of  the  suit,  as  appears  by  the  case, 
was  to  recover  back  money  paid  by  the  intes- 
tate to  the  defendant,  on  a  parol  contract  for 
the  purchase  of  a  tract  of  land,  which  contract 
had  never  been  fully  executed  ;  and  also  to 
recover  compensation  for  the  improvements 
made  by  the  intestate,  while  in  possession  of 
the  land  under  such  contract.  It  does  not 
.satisfactorily  appear  from  the  case  what  were 
the  precise  terms  of  the  contract,  made  in  the 
year  1803.  It  is  obvious,  however,  from  what 
passed  between  the  parties  in  the  spring  of 
1807,  that  neither  of  them  pretended  that  the 
terms  of  the  contract  had  been  complied  with. 
'The  conduct  of  the  defendant  can  be  viewed 
in  no  other  light  than  as  a  relinquishment  of 
the  contract.  He  refused  to  receive  any  more 
money  from  the  plaintiff.  He  took  back  the 
possession  of  the  premises,  which  had  pre- 
viously been  in  the  possession  of  the  intestate  ; 
•offered  them  for  sale,  and  actually  delivered 
over  the  possession  to  a  third  person.  These 
acts  are  altogether  inconsistent  with  a  claim 
to  have  the  contract  completed.  If  the  con- 
tract be  considered  as  rescinded,  na  doubt  can 
be  entertained  but  that  the  plaintiff  is  entitled 
to  recover  back  the  money  paid  by  the  intes- 
tate. The  case  of  Towers  v.  Barrett  (I  Term 
Rep.  133)  fully  establishes  the  principle  that 
assumpsit  for  money  had  and  received  lies  to 
recover  back  money  paid  on  a  contract  which 
is  put  an  end  to,  either  where,  by  the  terms  of 
the  contract,  it  is  left  in  the  plaintiffs  power 
.JOHNS.  REP.,  5. 


to  rescind  it,  by  any  act,  and  he  does  it,  or 
where  *the  defendant  afterwards  assents  [*88 
to  its  being  rescinded.  I  see  no  ground, 
therefore,  upon  which  the  defendant  can 
resist  a  re-imbursement  of  the  sums  he  has 
received  as  a  payment  upon  the  contract 
which  he  has  himself  put  an  end  to.  The 
plaintiff,  however,  ought  not  to  have  recovered 
any  compensation  for  the  improvements. 
There  was  no  express  or  implied  undertaking 
by  the  defendant  to  pay  for  them.  When  the 
work  was  done  by  the  intestate,  it  was  for  his 
own  benefit ;  ana  if  he  voluntarily  abandoned 
his  contract,  without  any  stipulation  as  to  the 
improvements,  he  must  be  deemed  to  have 
waived  all  claim  to  any  compensation  for  them. 
The  verdict  ought,  therefore,  to  be  reduced 
to  $263.36,  being  the  money  actually  advanced, 
and  the  interest.  Upon  the  plaintiff's  consent- 
ing to  take  judgment  for  that  sum  only,  and 
to  remit  the  residue,  the  motion  on  the  part  of 
the  defendant  will  be  denied  ;  otherwise  it  is 
granted,  with  costs  to  abide  the  event. 

Judgment  accordingly. 

Distinguished-76  N.  Y.,  553. 

Cited  in— 12  Johns..  276 ;  9  Cow.,  50 ;  2  Wend.,  405; 
4  Wend.,  276 ;  5  Wend.,  207 ;  14  Wend.,  41 ;  2  Hill, 
488  f  5  Hill,  115 ;  10  N.Y.,  235  ;  51  N.  Y.,  590  ;  13  Hun, 
367 ;  1  Barb.,  130 ;  3  Barb.,  287 :  6  Barb.,  648 ;  53  Barb.. 
255 ;  13  How.  Pr.,  219 :  4  Sand..  487 :  20  Wall.,  137  ;  2 
McLean,  498;  15  Mich.,  236;  40  Ind.,  69;  108  Mass., 
92 :  9  Allen,  391 ;  123  Mass.,  509 ;  116  Mass.,  417. 


*BISSELL  v.  KIP. 


[*89 


Escape  of  Prisoner — Liability  of  Sheriff — Lim- 
its Vaguely  defined — No  Excuse — Pleadings — 
Ca.  Sa. — Evidence —  Variance — Amendment. 

Where  a  defendant  in  execution,  and  admitted  to 
the  liberties  of  the  jail,  walked  beyond  the  limits, 
knowingly  and  voluntarily,  on  the  pretense  of 
avoiding1  a  bank  of  snow,  which  obstructed  his 
usual  walk,  it  was  held  that  the  cause  assigned  did 
not  justify  a  departure  from  the  limits,  and  that  it 
was  an  escape,  for  which  the  sheriff  was  liable. 

Where  the  liberties  of  a  jail  were  not  denned  by 
visible  marks  or  boundaries,  and  the  prisoner  went 
beyond  them,  into  a  building  which  was  supposed 
to  be  within  the  limits,  and  staid  an  hour,  and  then 
returned ;  this  was  held  to  be  an  escape,  for  which 
the  sheriff  was  liable. 

That  the  limits  were  vaguely  defined,  does  not 
excuse  or  justify  the  escape ;  for  the  sheriff  is  not 
bound  to  grant  the  liberties,  on  bail,  until  they  are 
defined  by  visible  bounds,  according  to  the  direction 
of  the  statute. 

Where  in  an  action  against  the  sheriff  for  an 
escape,  he  pleaded,  that  the  prisoner,  inadvertently, 
and  without  any  intention  to  escape,  went  into  an 
office,  sixteen  feet  beyond  the  liberties,  and  re- 
turned in  one  hour,  and  that  such  office  was  com- 
monly reputed  to  be  within  the  liberties,  the  plea 
was  held  bad,  for  not  stating  the  return  to  be  before 
action  was  brought. 

In  an  action  against  a  sheriff,  for  an  escape,  the 
plaintiff  set  forth,  in  his  declaration,  a  judgment 
recovered  for  $5,441.36  damages,  and  that  a  ca.  sa. 
issued  for  the  same,  and  the  execution  produced  at 
the  trial  was  for  $5,441.37:  it  was  held  that  the 
sheriff,  in  the  suit  against  him,  could  not  take 
advantage  of  the  variance.  It  seems  that  the  mis- 
take in  the  execution  was  amendable  ;  and  that,  as 
the  declaration  only  stated  the  substance  of  the 
execution,  and  did  not  set  it  forth  in  JKKC  verba,  the 
ca.  sa.  produced  in  evidence  was  admissible,  under 
the  pleadings. 

Citattons-2T.  R.,  737  ;  Carth.,  148;  1  Wills,,  255; 
Cro.  Eliz.,  165:  Cro.  Jac.,  288;  2  Saund.,  46,  n.  6,  101 
V,  n.  2. 


NOTE. — Escape—  What  constitutes. 

See  Lansing  v.  Fleet,  2  Johns.  Cas.,  2,  and  note. 
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was  an  action  of  debt  against  the 
-  defendant,  as  sheriff  of  the  County  of 
Oneida,  for  the  escape  of  Abel  Brigham, 
charged  in  execution,  at  the  suit  of  the 
plaintiff. 

The  declaration  stated  a  judgment  in  favor 
of  the  plaintiff  against  Brigham,  of  November 
Term,  1808,  for  $5,403.77  damages,  and  $37.59 
costs,  and  that  a  ca.  sa.  was  issued  thereon, 
tested  36th  November,  1808,  commanding  the 
sheriff  of  Oneida  to  have  the  body  of  Brigham 
before,  &c.,  at  Albany,  on  the  18th  of  Febru- 
ary, 1809,  to  satisfy,  &c.  The  execution  was 
delivered  to  the  defendant  on  the  10th  of 
December,  1808.  On  the  same  day  he  arrested 
Brigham.  The  escape  was  alleged  to  have 
been  on  the  16th  of  February,  1809. 

The  defendaht  pleaded  seven  pleas  : 

1.  NUdebet. 

2.  That  Brigham,  on  the  16th  of  February, 
1809,  without  his  knowledge  or  consent,  and 
against  his  will,  escaped  ;  and  that  the  defend- 
ant made  fresh  pursuit,  and  retook  him  before 
suit  brought  ;  and  that  he  has  since  remained, 
and  still  remains,  a  faithful  prisoner,  &c. 
9O*]     *3.    The  like  plea,  except  alleging  a 
voluntary  return  before  suit  brought,  instead 
of  fresh  pursuit  and  recaption. 

4.  That    the  Court  of    Common  Pleas    of 
Oneida  County,  on  the  26th  of  May,  1808,  in 
pursuance  of  the  statute,  <fcc..  appointed  the 
liberties  of  the  jail  at  Whitestown ;  and  that 
the  defendant,  in  pursuance  of  the  6th  section 
of  the  act,  did  permit  Brigham  to  go  at  large 
within  the  liberties,  on  the  16th  February, 
1809,  and  that  he  Remains  a  faithful  prisoner  ; 
which  is  the  alleged  escape. 

5.  The  fifth  plea  stated  the  liberties,  and 
the  permission  to  go  within  them,  as  in  the 
fourth  plea,  and  that  the  prisoner,  on  the  16th 
February,  1809,  without  permission   of    the 
defendant,  escaped  from  the  limits,  and  volun- 
tarily returned  before  suit  brought. 

6.  The  sixth  plea  was  the  same  as  the  fourth, 
adding  only,  that  whilst  so  in  custody,  the 
prisoner  accidentally  and  inadvertently  walked 
sixteen  feet  beyond  the    limits,  which  were 
bounded  by  an  imaginary  line  ;  and  that  imme- 
diately, and  before  suit  brought,  he  voluntarily 
returned,  &c. 

7.  The  7th  plea  stated  the  establishment  of 
the   jail  liberties   by  the  Court  of  Common 
Pleas,  on  the  20th  May,   1808,  and  that  the 
defendant,  in  pursuance"of  the  sixth  section  of 
the  act,  and  after  commitment,  i.  e.,  on  the 
10th  December,  1808,  did  permit  Brigham  to 

gs  at  large  within  the  liberties  ;  and  that 
righam,  on  the  16th  February,  1809,  inad- 
vertently, and  without  intention  to  escape, 
walked  into  a  certain  building,  occupied  as  the 
office  of  Reuben  Leavenworth,  sixteen  feet 
beyond  the  liberties,  which  were  bounded  by 
imaginary  lines,  of  vague  and  uncertain 
description,  and  which  lines  were  commonly 
deemed,  understood,  and  reputed  to  include 
the  said  building  or  office,  and  that  Brigham, 
within  one  hour  thereafter,  voluntarily  re- 
turned, and  has  since  remained  within  the 
liberties,  &c. 

91*]     *To  the  second  plea  the  plaintiff  re- 
plied, protesting  against  its  sufficiency,  and 
traversing  the  matters  alleged  therein. 
To  the  the  third  plea  he  replied,  stating  that 


the  defendant  took  a  bond  from  the  prisoner 
i  for  the  liberties ;  and  that  afterwards  the 
j  defendant  permitted  the  prisoner  to  escape 
and  go  at  large. 

In  the  fourth  plea  there  was  the  like  replica- 
tion. 

To  the  fifth  plea  there  was  the  like  replica- 
tion. 

To  the  sixth  plea  the  plaintiff  replied,  stating 
the  giving  the  bond  for  the  liberties,  &c.,  ana 
traversing  the  matters  set  up  in  the  plea. 

To  the  seventh  plea  there  was  a  special  de- 
murrer, and  the  following  causes  of  demurrer 
were  assigned  : 

1.  That   it    is    not    alleged    that    Brigham 
returned  before  suit  brought. 

2.  Because  it  is  inconsistent  and  contradic- 
tory, in  stating  the  liberties  to  be  duly  appoint- 
ed, and  yet  that  they  were  bounded  by  lines 
vague  and  uncertain,  &c. 

The  rejoinder  to  the  replication  to  the  second 
plea  insisted  on  the  matters  in  the  plea,  and 
took  issue  thereon. 

The  rejoinder  to  the  replication  to  the  third 
plea  admitted  the  giving  of  the  bond,  and 
traversed  the  escape  therein  alleged. 

There  was  a  similar  rejoinder4o  the  replica- 
tions to  the  fourth  and  fifth  pleas. 

The  rejoinder  to  the  replication  to  the  sixth 
plea  admitted  the  giving  of  the  bond,  and 
insisted  on  the  matters  set  up  in  the  plea,  and 
took  issue  thereon. 

There  was  a  surrejoinder  to  the  second  and 
sixth  rejoinders,  and  issue  thereon. 

The  surrejoinder  to  the  third  rejoinder 
stated,  that  after  giving  of  the  bonds,  and  after 
the  return  of  Brigham,  he  did  escape  and  go 
at  large,  and  joined  issue. 

*The  surrejoinder  to  the  fourth  re-  [*92 
joinder  stated,  that  after  giving  the  bonds,  the 
defendant  permitted  Brigham  to  escape,  and 
joined  issue  thereon. 

There  was  the  same  surrejoinder  to  the  fifth 
rejoinder  as  to  the  third. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  judgment  against  Brigham,  and  offered  in 
evidence  the  test.  ca.  sa.  which  varied  one  cent 
from  the  judgment,  in  the  amount  .recovered  ; 
the  judgment  being  for  $5,441.36,  damages 
and  costs ;  and  the  execution  being  for 
$5,441.37,  damages  and  costs.  The  defendant 
objected  to  the  execution  on  account  of  the 
variance,  but  it  was  admitted.  The  plaintiff 
then  proved  that  Brigham  was  committed  on 
the  execution  on  the  4th  February,  1809.  He 
then  offered  in  evidence  the  original  record  of 
survey  of  the  jail  liberties,  and  proved  by  a 
surveyor,  who  had  subsequently  surveyed  the 
liberties  according  to  that  record,  that  by  no 
construction  would  they  include  the  office  of 
Reuben  Leavenworth  ;  and  that  if  the  lines 
were  run  according  to  the  recorded  limits,  they 
would  not  include  the  jail.  The  plaintiff 
further  proved  that  while  Brigham  was  in  the 
office  of  Leavenworth,  he  delivered  the  writ  in 
this  suit  against  the  defendant  to  a  coroner  of 
the  county.  That  on  the  evening  of  the  8th 
February,  1809,  Brigham,  in  walking  along  a 
sidewalk,  within  the  liberties,  the  sidewalk 
being  rendered  inconvenient  for  walking,  by 
reason  of  the  snow,  but  not  so  but  that  he 
might  have  passed  down  the  same,  Brigham 
said,  "  I  will  not  walk  here,"  and  went  into 
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the  middle  of  the  street,  and  walked  down 
there,  for  twelve  or  fifteen  rods,  and  more  than 
a  rod  over  the  limits. 

The  defendant  proved  the  original  survey, 
and  that  the  liberties  were  loosely  and  inac- 
curately defined  ;  and  that  no  monuments  were 
ever  set  up  to  define  the  liberties  ;  and  that  the 
93*]  courses  and  distances  would  not,  *per- 
haps,  in  any  instance,  exactly  agree  with  the 
map.  The  defendant  then  offered  to  prove 
by  parol  the  reputed  limits  ;  which  evidence, 
though  objected  to,  was  admitted.  He  then 
proved  that  the  office  of  Leavenworth  was 
within  the  reputed  limits  since  March,  1808  ; 
and  that  there  were  no  monuments  set  up.  It 
appeared  that  where  Brigham  walked  in  the 
street,  on  the  8th  February,  was  beyond  the 
reputed  limits,  and  that  Brigham,  from  his 
own  conversation,  well  understood  the  reputed 
limits. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved Brigham  had  knowingly  escaped  with- 
out the  liberties,  they  ought  to  find  for  the 
plaintiff :  otherwise  for  the  defendant.  The 
jury  found  a  verdict  for  the  plaintiff,  and  it 
was  agreed  that  it  should  be  taken,  subject  to 
a  case  containing  the  facts  above  stated. 

The  following  points  were  raised  by  the 
plaintiff's  counsel  : 

1.  That  the  fact  found  by  the  verdict  sup- 
ports the  issue  on  the  part  of  the  plaintiff. 

2.  That  the  defendant  is  estopped  by  his 
admission  in  the  pleadings,  and  his  putting 
the  cause  at  the  trial,  on  the  reputed  liberties, 
from  objecting  to  the  appointment  of  the  liber- 
ties. 

3.  If  there  are  no  liberties,  the  defendant  is 
liable  for  a  voluntary  escape,  in  enlarging  the 
prisoner  from  the  prison  room. 

4.  The  defendant  cannot  take  advantage  of 
the  variance  between  the '  execution  and  the 
original  judgment. 

By  consent,  the  motion  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  and  the  demurrer  to 
the  7th  plea,  were  argued  at  the  same  time. 
94*]  *Mr.  Gold,  for  the  plaintiff.  The 
finding  of  the  fact  by  the  jury,  that  Brigham 
knowingly  went  beyond  the  limits,  goes  to  all 
the  issues  on  the  various  pleas,  and  it  is  there- 
fore uncessary  to  examine  the  pleadings.  All 
the  law  found  in  the  books,  about  voluntary 
and  negligent  escapes,  recaption  and  return,  is 
rendered  inapplicable,  by  the  decision  of  the 
court  in  the  case  of  Tttlman  v.  Lansing  (4 
Johns.  Rep.,  45),  relative  to  the  jail  liberties 
under  our  act.  The  fifth  section  of  the  act  re- 
lative to  jails  (24  sess.,  ch.  91),  declares  that 
it  shall  be  lawful  for  the  Courts  of  Common 
Pleas,  in  the  several  counties,  "to  appoint  a 
reasonable  space  of  ground  adjacent  to  the  jail 
of  such  county,  to  be  denominated  the  liber- 
ties thereof,  subject  to  be  altered,  &c.,  and 
such  court  shall  cause  the  same  liberties  and 
their  limits  to  be  designated  by  inclosures,  or 
posts,  or  other  visible  marks,  placed  on  the 
outer  lines  of  the  said  liberties,  as  to  them  shall 
seem  proper,"  &c.  The  act  thus  contemplates 
known  and  visible  marks,  constituting  certain 
and  well-defined  boundaries,  which  must  be- 
come the  known  and  reputed  liberties  of  the 
jail. 

Two  escapes  were  proved — the  one  on  the 
8th  February,  1808,  by  going  off  the  sidewalk 
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into  the  street,  and  the  other  by  going  into  the 
office  of  Leavenworth.  The  defendant,  by  his 
admission  in  the  pleadings,  is  estopped  from 
saying  there  were  no  liberties  established.  The 
finding  even  by  the  jury,  contrary  to  the  ex- 
press admission  of  the  party  in  his  plea,  is  not 
to  be  regarded.  (3  Cranch,  270,  280.)  But 
without  admitting  the  fact  that  there  were 
liberties,  it  would  be  impossible  for  the  defend- 
ant to  avoid  the  conclusion  that  here  was  a  vol- 
untary escape,  for  it  was  fully  proved  that  the 
prisoner  was  at  large.  Nothing  but  the  act  of 
God,  or  public  enemies,  can  excuse  the  defendr 
ant  for  the  escape  ;  even  a  discharge  by  a 
court  will  not  excuse  him,  if  the  court  had 
no  jurisdiction.  (2  Cro.  Eliz.,  893  ;  2  H.  Bl., 
103  ;  8  Term  Rep.,  424.)  Whatever  uncer- 
tainty there  may  be  as  to  the  limits  appearing 
in  the  survey  on  record,  *there  is  no  [*95 
doubt  or  uncertainty  as  to  the  reputed  limits, 
which  it  was  proved  were  well  known  to  the 
prisoner ;  and  he  knowingly  went  beyond 
them. 

The  objection  as  to  the  variance  between  the 
amount  of  the  judgment,  and  the  sum  stated 
in  the  execution,  under  which  the  prisoner 
was  committed,  is  not  well  founded.  Where 
the  process  is  such  as  would  justify  the  sheriff 
in  arresting  the  defendant  named  in  it,  he  can- 
not object  to  any  error  appearing  in  the  process 
or  judgment.  (2Saund.,  101,  n."2  ;  1  Wils.,  255; 
Cro.  Eliz.  165,  271 ;  Cro.Jac.,  238;  1  Term  Rep., 
238.)  The  party  himself,  and  not  the  sheriff 
is  allowed  to  take  advantage  of  the  variance  ; 
and  it  would  be  unreasonable  to  allow  a  sheriff 
to  avail  himself  of  an  error  in  the  process, 
which  was  waived  by  the  party,  and  which 
might  have  been  amended  ;  but  the  case  of 
Jaques  v.  Cesar  (2  Saund.,  101,  and  note  2)  is 
decisive  on  this  point.  There  the  judgment 
was  for  £55,  10s,  and  the  ca.  sa.  on  which  the 
defendant  was  taken  in  execution,  was  for 
£51,  2*.,  and  the  plaintiff  recovered  the  £55  10s. 
against  the  sheriff  for  an  escape. 

Next  as  to  the  demurrer  to  the  7th  plea.  It  is 
admitted  that  the  prisoner  went  beyond  the 
limits,  and  returned  in  an  hour ;  but  it  is  not 
stated  that  he  returned  before  suit  brought.  (1 
Cro.  Jac.,  657  ;  2  Term  Rep.,  126  ;  12 Mod., 
31.)  In  the  case  of  Dole  v.  Moulton,  cited  by 
the  court,  in  deciding  the  case  of  Tillman  v. 
Lansing,  and  from  which  this  plea  seems  to 
have  been  taken,  the  prisoner  went  over  the 
limits  inadvertently,  and  returned  immediately; 
and  the  limits,  too,  were  recognized  by  the 
court  as  an  imaginary  line.  Here  the  prisoner 
staid  over  the  limits  an  hour*;  and  if  he  might 
stay  an  hour,  he  might  continue  a  week  or 
month. 

Again,  the  plea  is  contradictory ;  for  it  ad- 
mits that  the  limits  were  established  according 
to  the  act,  and  yet  insists  that  they  were  imag- 
inary lines,  wholly  vague  and  uncertain. 

* Messrs.  Henry  an(f  Kirkland,  contra.  [96 
1.  We  admit  that  there  were  liberties,  either  by 
survey,  according  to  the  act,  or  by  reputation. 
If  the  original  survey  is  pursued,  the  lines  run 
would  not  even  include  the  jail.  It  rests,  then, 
on  the  reputed  limits.  We  contend  that  the  act 
of  the  prisoner  in  going  off  the  walk  was  justi- 
fied by  necessity,  as  the  path  was  obstructed  by 
snow.  Where* the  going  beyond  the  line  is  ac- 
cidental, or  from  necessity,  it  is  not  an  escape. 
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It  ought  to  he  shown  that  there  was  a  willful 
intention  to  escape,  in  order  to  render  the  sheriff 
.liable. 

2.  It  was  necessary  for  the  plaintiff  to  set 
forth  the  judgment  and  execution  in  his  declar- 
ation. (2  Bac.  Abr.,  527  ;  Escape,  G  ;  1  Saund., 
-87,  88;  2  Saund.,  98;  Selwyn's  N.  P.,  554.)  If  so, 
he  was  bound  to  prove  them  as  they  were  laid. 
This  is  a  mere  question  how  far  the  proof  sup- 
'ports  the  declaration  ;  it  does  not  touch  the 
cases  as  to  what  may  justify  a  sheriff,  or  pro 
tect  him  against  an  action  for  false  imprison- 
ment. The  law  makes  no  intendment,  in  this 
action,  in  favor  of  the  plaintiff  ;  but  he  is  held 
to  strict  proof  of  the  facts  alleged  by  him.  The 
execution  offered  in  evidence  is  not  the  one  set 
forth  in  the  declaration.  If  a  variance  of  one 
cent  is  allowable,  a  variance  of  one  dollar,  or 
any  other  sum,  might,  for  the  same  reason,  be 
permitted.  It  is  clearly  a  fatal  variance. 
•(Cowper,  474,  671;  Doug.,  665;  Cro.  Eliz., 
-855  ;  3  Term  Rep.,  643  ;  4  Term  Rep.,  560.) 

The  defendant  may  avail  himself  of  this 
•variance  ;  for  where  the  defendant  pleads  nul 
tiel  record,  or  takes  issue  on  the  fact,  whether 
there  is  such  a  judgment  or  such  an  execution, 
as  is  stated  by  the  plaintiff,  he  will  be  entitled 
to  judgment,  if  the  record  or  execution  pro- 
duced varies  from  the  one  set  out  in  the  dec- 
laration. 

As  to  the  demurrer.  The  averment  of  a  re- 
turn before  suit  brought,  was  not  necessary, 
if  the  escape  was  involuntary,  and  acci- 
dental ;  if  it  was  a  voluntary  escape,  the  aver- 
ment would  not  help.  By  the  act,  the  Court 
of  Common  Pleas  are  bound  to  designate  the 
extent  of  the  liberties.  As  soon  as  the  limits 
are  recorded,  the  liberties  exist,  and  the  sheriff 
97*]  is  bound  to  give  the  prisoner  the  *liberties, 
•on  his  finding  security.  A  further  duty  is 
required  of  the  C.  P.  to  mark  them  by  visible 
monuments  or  boundaries.  Suppose  the  liber- 
ties are  designated,  but  no  visible  bounds 
;are  set  up.  would  not  the  inaccurate  and  in- 
visible boundaries  excuse  an  accidental  depart- 
ure from  the  limits  ?  If  ignorance  of  the 
•exact  course  of  the  limits  was  the  cause  of  the 
prisoner's  going  beyond  them,  then  it  was  an 
involuntary  departure,  and  the  defendant 
ought  to  be  excused. 

Mr.  Benson,  in  reply.  The  plaintiff  has,  in 
the  first  place,  proved  that  the  prisoner  was  at 
large,  and  out  of  the  jail.  The  defendant,  to 
•excuse  himself  from  the  consequences  of  an 
•escape,  states  the  liberties  of  the  prison,  and 
that  they  were  granted  to  the  prisoner,  on  giv- 
ing securety.  He*is  bound,  then,  to  show  the 
liberties,  as  they  really  were.  But  the  plaint- 
iff has  proved,  that  admitting  the  boundaries 
of  the  limits  are  as  stated  by  the  defendant, 
the  prisoner  went  beyond  them  ;  so  that  an 
escape  has  been  clearly  proved,  for  which  the 
defendant  must  be  liable. 

[KENT,  Oh.  J.  There  can  be  no  doubt  that 
the  going  beyond  the  limits,  under  the  pre- 
tense of  avoiding  the  snow,  on  the  walk, 
was  an  escape.] 

This  is  not  a  hard  case  on  the  defendant ; 
or  such  as  claims  any  peculiar  favor  or  indul- 
gence from  the  court.  The  sheriff  is  not 
bound  to  enlarge  the  prisoner  from  the  jail, 
or  to  give  him  the  privilege  of  the  liberties, 
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until  he  has  received  the  most  satisfactory 
security  for  his  faithful  continuance  within 
the  limits.  If  he  does  not  possess  that  security, 
it  is  his  own  negligence  or  folly. 

As  to  the  variance  between  the  execution 
produced  and  the  one  stated  in  the  declara- 
tion, it  may  be  observed  that  the  process  is 
not  void,  but  avoidable,  and  might  be 
*amended.  Now,  is  there  a  case  to  be  [*98 
found  in  which  a  sheriff  has  been  allowed  to 
take  advantage  of  a  mistake  in  process  to 
which  he  is  not  a  party  In  England  the  ca. 
sa.  is  merely  to  take  the  defendant  and  bring 
him  before  the  court ;  and  when  brought  up, 
he  is  committed  until  he  pays  the  judgment, 
and  the  cowmittitur  is  entered  on  the  roll.  So 
here  the  return  of  the  sheriff,  that  he  had  the 
defendant  in  his  custody,  might  be  entered  on 
the  roll,  and  a  committitur  awarded.  Having 
returned  that  he  had  the  party  in  his  custody, 
he  cannot  allege  that  the  process  was  erroneous. 
It  does  not  lie  in  his  mouth  to  object  a  variance. 
The  error  is  no  injury  to  him.  Suppose  a 
wrong  teste  to  the  execution,  it  can  be  amended 
only  at  the  instance  of  the  party.  The  de- 
fendant in  the  execution  may  have  released 
the  error,  or  waived  it,  or  he  may  have 
estopped  himself,  by  some  act,  from  making 
the  objection.  No  man  can  take  advantage  of 
an  error  in  the  proceedings,  but  a  party  or 
privy,  or  one  that  is  competent  to  release 
errors. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  question  respecting  the  fact  of  the  es- 
cape was  truly  settled  by  the  verdict.  The 
point  was  expressly  submitted  to  the  jury, 
whether  the  prisoner  knowingly  escaped  from 
the  liberties  of  the  jail  ;  and  by  their  verdict, 
they  have  found  that  he  did.  This  is  not  a 
finding  against  evidence  ;  the  prisoner  did  on 
the  evening  of  the  8th  of  February,  1809,  vol- 
untarily and  willfully  depart  from  the  liber- 
ties ;  and  the  only  excuse  offered  was  that  it 
was  inconvenient  to  walk  within  the  path 
prescribed  by  the  liberties,  by  reason  of  snow. 
This  was  no  excuse  ;  there  was  no  necessity 
to  justify  the  departure,  for  it  is  stated  that, 
notwithstanding  the  snow,  he  might  still  have 
walked  within  his  limits.  It  would  be  most  in- 
convenient, and  liable  to  every  imposition, 
and  go  in  a  great  degree  to  defeat  the  law  of 
imprisonment  for  debt,  if  a  question  of  con- 
venience merely  might  determine  whether  a 
voluntary  *ana  willful  departure  from  [*99 
the  liberties  was  or  was  not  an  escape.  The 
going  into  the  office  of  Leavenworth  was  also 
an  escape.  This  was  without  the  limits  of 
the  jail  liberties,  as  designated  by  the  Court 
of  Common  Pleas.  If  the  liberties  were 
vaguely  defined,  without  the  "posts  or  other 
visible  marks,"  prescribed  by  the  statute,  this 
would  not  justify  the  escape.  The  sheriff  was 
not  bound  to  take  a  bond,  until  the  limits 
were  defined  according  to  law  ;  and  if  he  did 
and  suffered  the  prisoner  to  go  at  large,  it  was 
at  his  peril.  The  creditor  has  nothing  to  do 
with  the  liberties  in  making  out  his  action.  It 
is  enough  to  for  him  to  show  the  judgment 
and  execution,  and  the  prisoner  taken,  and 
then  at  large,  without  the  four  walls  of  the 
prison.  It  lies  with  the  defendant  to  justify 
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his  being  at  large,  by  showing  liberties  estab- 
lished and  defined  according  to  law  ;  and  if 
he  does  not,  he  fails  in  making  out  his  de- 
fense. Here  the  defense  on  this  point  has 
totally  failed.  The  office  of  Leavenworth  was 
not  within  the  liberties,  according  to  any  con- 
struction of  the  survey  made  at  the  instance 
of  the  Court  of  Common  Pleas  and  by  them 
adopted  and  recorded.  The  other  escape  in 
the  middle  of  the  highway,  was  even  without 
the  color  of  a  pretext  of  its  being  within  the 
reputed  liberties  of  the  jail. 

2.  The  question  on  the  special  demurrer  to 
the  seventh  plea,  and  which,  by  agreement, 
was  argued  in  connection  with  the  motion  for 
a  new  trial,  admits  of  no  difficulty.  The 
prisoner,  it  is  stated,  did  inadvertently,  and 
without  any  intention  to  escape,  go  into  an  of- 
fice, sixteen  feet  beyond  the  liberties,  and  re- 
turn within  an  hour  after  ;  and  that  the  liber- 
ties were  commonly  deemed  to  include  the  of- 
fice. This  plea  is  palpably  bad,  for  not  aver- 
ing  the  return  to  be  before  suit  brought.  It 
admits  the  escape  without  any  justification  ; 
and  we  may  intend  that  the  plaintiff  had  com- 
menced his  suit  pending  the  escape,  and  before 
the  return. 

1OO*]  *3.  The  only  point  that  seemed 
worthy  of  much  discussion  was  that  respect- 
ing the  variance  between  the  judgment  and 
the  execution. 

What  would  be  the  effect  of  the  variance, 
if  the  objection  had  been  raised  by  the  debtor 
himself,  is  a  question  now  before  us.  Here 
the  objection  is  raised  by  the  defendant,  who 
is  not  a  party  to  the  judgment  and  execution, 
and  who  has  acted  upon  the  execution,  and  to 
which  the  debtor  himself  submitted  without 
objection.  This  variance  between  the  judg- 
ment and  execution,  by  inserting  of  a  cent  too 
much  in  the  latter,  was  clearly  amendable,  at 
the  instance  of  the  plaintiff.  The  case  of 
Laroche  v.  Wasbrough  &  Marland  (2  Term 
Rep. ,  737)  is  in  point.  The  amendment  them 
was  of  a  ca.  sa.  which  had  too  large  a  sum  in- 
serted by  mistake ;  and  the  court  said  there 
was  something  to  amend  by,  viz.,  the  judg- 
ment, and  that  the  justice  of  the  case  required 
the  amendment.  The  cases  referred  to,  upon 
the  argument  in  that  case,  show  that  the 
amendment  of  mistakes  in  executions  had  been 
carried  much  further,  by  allowing  it  in  much 
stronger  instances  of  mistake.  The  ca.  sa., 
therefore,  was  not  void,  but  only  avoidable 
and  erroneous ;  and  in  all  such  cases  the  rule 
appears  to  be  settled,  by  a  uniform  series  of 
decisions,  that  the  sheriff,  who  is  sued  for  an 
escape,  cannot  take  advantage  of  error  in  the 
process,  to  deliver  himself  from  the  action  for 
the  escape.  The  erroneous  process  was  a 
sufficient  warrant  for  him  ;  he  cannot  take  ad- 
vantage of  the  defect  in  this  collateral  action  ; 
the  process  stands  good  until  the  party  avoids 
it  by  error  ;  and  no  person  can  bring  a  writ  of 
error  but  he  who  is  party  or  privy  to  the 
record,  and  competent  to  release  it.  (Gold  v. 
Strode,  Carth.,  148;  Bullv.  Stewart,  1  Wils., 
255  ;  Ognell  v.  Paston,  Cro.  Eliz  ,  165  ;  Bur- 
ton v.  Eyre,  Cro.  Jac.,  288  ;  2  Saund.,  46,  n.  6, 
101  y.  n.  2.)  There  are  cases  in  which,  if  a 
party  will  set  out  in  his  pleading  immaterial 
matter,  he  shall  be  bound  to  prove  it  as  laid  ; 
1 0 1  *]  *but  here  the  plaintiff  did  not  set  out  the 
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execution,  inhmcverba,  so  as  to  produce  a  vari- 
ance between  the  execution  set  out  and  the 
execution  produced.  The  declaratian  only 
stated  the  substance  of  the  ca.  sa.,  and  that  it 
was  to  satisfy  the  plaintiff  the  damages  and 
costs  stated  in  the  judgment.  The  ca.  sa. 
produced  was,  therefore,  admissible  under  the 
pleadings ;  and  upon  every  view  of  the  case, 
we  are  of  opinion  that  the  plaintiff  is  entitled 
to  judgment,  upon  the  demurrer,  and  upon 
the  verdict. 

Judgment  for  the  plaintiff. 

Cited  in— 7  Johns.,  167, 177;  1  Cow.,  313;  4  Wend., 
464,  479 ;  8  Wend.,  680 ;  12  Wend.,  97 :  Hoffm..  381 ; 
21  Hun,  353 ;  22  Barb.,  166 ;  6  How.  Pr.,  76 ;  1  Abb. 
Pr.,  434 ;  4  Bos.,  652 ;  13  Peters,  151. 


EMBREE  AND  COLLINS  «.  HANNA. 

Debt  due  to  Copartnership  by  Resident  of 
Maryland — Dissolution — Assignment  to  One 
Partner — Attachment  of  Debt  by  Partnership 
Creditor — Action  by  Partners — Plea  in  Abate- 
ment. 

A,  a  resident  in  Maryland,  was  indebted  to  B  &  C. 
copartners  in  trade,  on  a  book  account.  B  &  C  dis- 
solved their  partnership,  and  C,  for  a  valuable  con- 
sideration, assigned  all  his  interest  in  the  partner- 
ship property,  including  the  debt  of  A  to  B.  After- 
wards D,  a  creditor  of  B,  attached  ihe  debt  due 
from  A  in  his  hands,  pursuant  to  the  laws  of  Mary- 
land, which  permit  a  non-resident  creditor  to  attach 
the  goods  and  credits  of  a  non-resident  debtor. 
After  the  attachment  was  laid  in  Maryland,  a  suit 
was  brought  in  this  court  by  B  &  C  against  A  for 
the  same  debt;  it  was  held  that  the  attachment 
pending  in  Maryland,  at  the  suit  of  D,  was  plead- 
able  in  abatement  to  the  suit  here. 

Citations-Doug.,  170 ;  Cooke's  B.  L.,243;  3T.  R., 
125 ;  4  T.  R.,  187 ;  1  H.  Bl.,  669,  671,  683 ;  2  H.  Bl.,  408, 
410 ;  3  Wils.,  297 ;  2  H.  Bl.,  402 ;  1  Salk.,  280. 

At  the  last  June  sittings,  in  New  York,  a 
verdict  was  taken  in  this  case,  for  the  plaint- 
iffs, for  $250.38,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  following 
facts  : 

The  defendant,  a  resident  in  Baltimore,  was 
indebted  to  the  plaintiffs,  as  partners,  on  book 
account,  in  the  above  sum.  Previous  to  the 
commencement  of  this  suit,  the  plaintiffs  dis- 
solved partnership  ;  and  Collins,  for  a  val- 
uable consideration,  assigned  to  Embree  all 
his  interest  in  the  partnership  property,  in- 
cluding the  above  debt.  Subsequent  to  the 
assignment,  Messrs.  Bach  and  Puffer,  to  se- 
cure a  large  debt  due  to  them  from  Embree 
alone,  attached  the  said  debt  due  from  the  de- 
fendant, in  his  hands,  in  Maryland,  in  pursu- 
ance of  the  laws  of  that  State.  By  the  laws 
of  that  State,  a  non -resident  creditor  may  at- 
tach the  goods  and  credits  of  a  non-resident 
debtor.  Subsequent  *to  the  attach-  [*1O2 
ment  being  laid,  the  defendant  was  arrested 
by  the  plaintiffs  in  New  York,  for  the  same 
debt. 

The  defendant  pleaded  the  attachment 
which  is  still  pending,  and  the  above  facts. 
It  was  agreed  that  if  this  was  a  good  plea,  on 
the  above  facts,  either  in  abatement,  or  bar, 
the  plaintiffs  were  to  be  nonsuited  ;  otherwise, 
a  judgment  was  to  be  entered  on  the  verdict. 

The  case  was  submitted  to  the  court  with- 
out argument. 
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KENT,  Ch.  «/.,  delivered  the  opinion  of  the 
court : 

If  the  attachment  had  been  conducted  to  a 
conclusion,  and  the  money  recovered  of  the 
present  defendant,  I  think  it  could  not  have 
been  made  a  question,  whether  that  payment 
would  not  be  a  bar  to  the  present  suit.  Noth- 
ing can  be  more  clearly  just  than  that  a  per- 
son who  has  been  compelled,  by  a  competent 
jurisdiction,  to  pay  a  debt  once,  should  not  be 
compelled  to  pay  it  over  again.  It  has,  ac- 
cordingly, been  a  settled  and  acknowledged 
principle,  in  the  English  courts,  that  where  a 
debt  has  been  recovered  of  the  debtor,  under 
this  process  of  foreign  attachment,  in  any 
English  colony,  or  in  these  United  States,  the 
recovery  is  a  protection,  in  England,  to  the 
garnishee  against  his  original  creditor,  and  he 
may  plead  it  in  bar.  (Cketalier,  Assignee  of 
Dormer,  v.  Lynch,  Doug.,  170 ;  Cleve  v.  Mills, 
Cooke's  B.  L.,  243;  Alien  v.  Dundas,  3  Term 
Rep.,  125  ;  and  see,  also,  a  recognition  of  the 
principle  in  4  Term  Rep.,  187;  1  H.  Bl.,  669, 
671,  683  ;  2  H.  Bl.,  408,  410.)  It  may  seem  to 
be  equally  just  that  a  creditor  should  not  be 
affected  by  a  proceeding  in  a  foreign  court,  of 
which  he  had  no  notice ;  and  it  is  on  this 
ground  that  Lord  Ch.  J.  I)e  Grey  held  that  a 
recovery,  by  foreign  attachment,  under  the 
custom  of  London,  was  of  no  avail,  as  a  pro- 
tection to  the  garnishee,  if  notice  of  the  pro- 
ceeding had  not  been  given  to  the  creditor. 
1O3*J  (Fisher  v.  Lane,  *3  Wils.,  297.)  This 
last  decision  is  not  easily  reconcilable  with  the 
others  ;  and  here  are  conflicting  claims  which 
have  each  a  strong  foundation  in  justice. 
The  creditor  ought  not  to  lose  his  debt  when 
he  has  had  no  opportunity  to  defend  himself  ; 
and  the  debtor  ought  not  to  pay  a  second  time 
a  debt  which  he  has  been  obliged  to  pay  once, 
under  the  process  of  a  competent  court ,  but 
the  case  of  the  creditor  would  not  be  so  hope- 
less as  that  of  the  debtor,  for  he  might  prob- 
ably resort  to  the  person  who  sued  out  the 
attachment,  and  call  upon  him  to  make  good 
his  demand,  or  to  refund  the  money,  which 
the  law  might  well  presume  he  had  received 
for  the  use  of  the  creditor  of  the  garnishee. 
This  was  the  principle  of  the  decision  in 
Phillips  v.  Hunter  (2  H.  Bl.,  402).  Admitting 
the  cases  to  stand  equal  in  equity  (and  the 
claim  of  the  debtor  to  protection  who  has  been 
obliged  to  pay  once,  must  be  admitted  to  be  at 
least  equal  in  equity),  the  interest  of  the  de- 
fendant ought  to  be  preferred.  If,  then,  the 
defendant  would  huve  been  protected  under  a 
recovery  had  by  virtue  of  the  attachment,  and 
could  have  pleaded  such  recovery  in  bar,  the 
same  principle  will  support  a  plea  in  abate- 
ment of  an  attachment  pending,  and  commen- 
ced prior  to  the  present  suit.  The  attachment 
of  the  debt  in  the  hands  of  the  defendant, 
fixed  it  there,  in  favor  of  the  attaching  credit- 
ors ;  the  defendant  could  not  afterwards  law- 
fully pay  it  over  to  the  plaintiff.  The  attach- 
ing creditors  acquired  a  lien  upon  the  debt, 
binding  upon  the  defendant ;  and  which  the 
courts  of  all  other  governments,  if  they  recog- 
nize such  proceedings  at  all,  cannot  fail  to  re- 
gard. Qui  prior  esl  tempore  potoir  est  jure.  In 
Brook  v.  Smith  (1  Salk.,  280),  Lord  Holt  held 
that  a  foreign  attachment,  before  writ  pur- 
chased in  the  suit,  was  pleadable  in  abatement. 


If  we  were  to  disallow  a  plea  in  abatement  of 
the  pending  attachment,  the  defendant  would 
be  left  without  protection,  and  be  obliged  to- 
pay  the  money  twice  ;  for  we  may  reasonably 
*presume,  that  if  the  priority  of  the  [*1O4 
attachment  in  Maryland  be  ascertained,  the 
courts  in  that  State  would  not  suffer  that  pro- 
ceeding to  be  defeated  by  the  subsequent  act 
of  the  defendant  going  abroad,  and  subject- 
ing himself  to  a  suit  and  recovery  here.  The 
present  case  affords  a  fair  opportunity  for  tin- 
settlement  and  application  of  a  general  rule 
on  the  subject.  It  is  admitted  by  the  case,, 
that  the  plaintiff  (Embree)  is  now  the  real 
owner  of  the  whole  debt  due  from  the  defend- 
ant ;  that  he  owes  a  large  debt  to  the  attach- 
ing creditors  ;  and  that  the  defendant  is  a  resi- 
dent in  Maryland.  There  is  then  no  ground 
to  presume  any  collusion  between  the  defend- 
ant and  the  creditors  who  attached ;  and 
there  is  no  pretense  that  the  plaintiff  was  not 
timely  notified  of  the  pendency  of  the  attach- 
ment, or  that  the  attachment  is  not  founded  on 
a  boriafide  debt,  equal  at  least  in  amount  to  the 
one  due  from  the  defendant.  If  the  force  and 
effect  of  a  foreign  attachment  is,  then,  in  any 
case  to  be  admitted,  as  a  just  defense,  it  would 
be  difficult  to  find  a  sufficient  reason  for 
overruling  a  plea  in  abatement  in  the  present 
case. 

We  are,  accordingly,  of  opinion  that  the  at- 
tachment was  pleadable  in  abatement  ;  and 
that,  agreeably  to  the  stipulation  in  the  case, 
the  plaintiffs  must  be  nonsuited. 

Judgment  of  nonsuit. 

Cited  in— 20  Johns.,  268;  4  Johns.  Ch.,  468;  61  N, 
Y.,  529;  6  Hun,  78:  8  Hun,  382;  61  Barb.,  55;  5  How. 
Pr.,  52 ;  5  Abb.  N.  C.,  135 ;  6  Daly,  265 :  20  How.  d". 
S.),  132 ;  2  McLean,  32 ;  4  Wash.,  508 ;  54  Ind.,  269 ;  129 
Mass.,  450 ;  99  Mass.,  314 ;  103  Mass.,  249 ;  97  Mass.,  108  ; 
79  111.,  288. 


*BURGESS  9.  TUCKER.    .  [*1O5 

Debt  on  Bond — Award  of  Arbitrators — Align- 
ment of  Breaches — Set-off — Statute  Penalty  of 
Bond. 

In  an  action  of  debt,  brought  for  the  penalty  of  a 
bond  conditioned  for  the  performance  of  the  award 
of  arbitrators,  one  of  the  breaches  assigned,  pursu- 
ant to  the  statute,  was,  that  the  defendant  did  not 
pay  to  the  plaintiff  the  sum  of  812.59,  awarded  by 
the  arbitrators  to  be  paid  to  the  plaintiff  by  the  de- 
fendant. The  defendant  pleaded  mm  est  factum* 
and  irave  notice  of  a  set-off  of  a  promissory  note 
given  by_  the  plaintiff  for  $38.89,  and  claimed  the 
balance  in  his  favor.  It  was  held  that  the  set-off 
was  admissible,  and  the  defendant  entitled  to  judg- 
1 1 H -i it  for  the  balance.  In  an  action  on  an  award  of 
arbitrators,  made  in  pursuance  of  a  submission  by 
bond,  the  defendant  may  set  off  a  debt  due  to  him 
from  the  plaintiff.  An  award  for  tin-  payment  of  a 
sum  of  money  may  be  set  off.  Notwithstanding1  the 
set-off  allowed  in  an  action  on  an  arbitration  bond, 
the  penalty  of  the  bond  remains  as  a  security  for 
all  future  breaches  of  the  condition. 

The  statute  allowing-  set-offs  is  not  strictly  con- 
fined to  bonds  given  for  the  payment  of  money. 

The  penalt  y  of  a  bond  cannot  be  set  off ;  nor  is  the 
obligor  of  a  penal  bond,  in  an  action  against  him, 
required  to  set  off  his  demands  against  the  penalty. 

Citations— Montague  on  Set-off,  18 :  2  Johns.,  155 : 
Cowp.,  58 ;  2  Burr.,  825 ;  2  T.  R.,  32 ;  2  Burr.,  1025. 

THIS  was  an  action  of  debt,  on  an  arbitra- 
tion bond,   in  the  penal  sum  of  $1,000. 
The  declaration  was  in  the  usual  form.     The 
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defendant  pleaded  non  eslfactum,  with  notice, 
setting  forth  the  condition  of  the  bond,  which 
was  to  abide  the  award  of  certain  arbitrators, 
and  an  award  made  in  pursuance  of  the  sub- 
mission, for  twelve  dollars  and  fifty-nine  cents, 
in  favor  of  the  plaintiff  ;  and  also  a  set-off  of 
a  note  made  by  the  plaintiff  to  Asahel  Chap- 
pel,  dated  the  5th  September,  1808,  for  $38.89, 
payable  to  him  or  bearer,  on  demand,  with  in- 
terest, and  which  note  the  defendant  had  pur- 
chased of  Chappei.  After  issue  joined,  the 
plaintiff,  pursuant  to  the  statute,  assigned 
breaches  of  the  covenant  contained  in  the 
condition  of  the  bond ;  one  of  the  breaches 
stated  the  making  of  an  award  by  the  arbitra- 
tors, pursuant  to  the  submission,  by  which 
they  awarded  that  the  defendant  should  pay 
to  the  plaintiff,  on  the  1st  January,  1809,  the 
sum  of  $12.59,  and  alleged  the  nonpayment  of 
the  said  sum  by  the  defendant,  &c. 

The  cause  was  tried  at  the  Onondaga  Cir- 
cuit, the  19th  June,  1809,  before  Mr.  Justice 
Thompson. 

At  the  trial  the  plaintiff  proved  the  bond 
and  the  award  as  set  forth  in  the  suggestion 
of  the  breaches  of  the  condition.  The  defend- 
ant then  offered  to  prove  the  note  of  which 
he  had  given  notice  with  his  plea ;  and  to 
set  off  the  amount  of  the  award,  and  have 
1 06*]  the  balance  *certified  in  his  favor. 
The  plaintiff  objected  to  the  set-off  against  the 
damages  sustained  by  a  breach  of  the  condi- 
tion of  the  bond  ;  and  insisted,  that  if  any 
set-off  was  allowed,  the  penalty  of  the  bond 
must  be  taken  as  the  debt,  and  the  set-off  al- 
lowed against  that.  But  the  judge  overruled 
the  objection  ;  and  the  note  was  proved  and 
read  in  evidence  ;  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  defendant, 
and  certified  a  balance  in  his  favor,  after  de- 
ducting the  amount  of  the  award  of  $27,94. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Kellogg,  for  the  plaintiff.  The  only 
question  is,  whether  the  defendant  ought  to 
have  been  permitted  to  set  off  the  note  against 
the  bond.  Our  act  (Laws  of  N.  Y.,  24  sess. , 
ch.  90)  is  copied  from  the  English  statute  of  8 
Geo.  II.,  ch.  24  (2  Rev.  Stat.,  354),  and  the  de- 
cisions in  England  under  that  statute  will  apply 
here.  (2  Johns.  Rep.,  155.)  Before  that  stat- 
ute the  defendant  could  not  set  off  until  after 
a  judgment  in  favor  of  the  plaintiff.  The 
statute  applies  only  to  bonds  for  the  payment 
of  money.  This  bond  was  not  for  the  payment 
of  money,  but  for  the  performance  of  an 
award.  If  a  judgment  should  be  entered  up 
on  the  verdict  in  This  case,  the  plaintiff  could 
not  assign  any  further  breaches  of  the  condi- 
dition  under  the  statute  ;  and  he  would  thus 
be  deprived  of  his  remedy  in  case  of  any  future 
breaches.  (2  Burr.,  1024.)  No  bond  can  be 
set  off  unless  it  is  for  the  payment  of  money. 
The  plaintiff  could  not  have  set  off  this 
bond,  in  an  action  brought  by  the  defendant 
against  him  on  the  note.  If  the  bond  could  not 
be  set  off,  then  nothing  can  be  set  off  against 
it ;  for  the  right  of  set-off  must  be  reciprocal. 

Admitting,  however,  that  a  set-off  can  be 
made  against  such  a  bond,  still,  I  contend  it 
must  be  against  the  penalty  and  not  against 
the  damages  sustained  by  the  breach  of  the  con- 
1O7*]  dition  which  are  unliquidated.  *The 
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case  of  Hutchinson  v.  Sturges  (Willes,  261  ; 
Bull.  N.  P.,  179)  is  in  point  to  show  that  no 
debt  on  bond  can  be  set  off,  unless  it  be  on  a 
bond  for  securing  the  payment  of  money. 

Mr.  Sill,  contra.  The  words  of  the  act  arc, 
"that  if  any  bond,  bill  or  contract,  with  such 
penalty  as  aforesaid  shall  be  given  in  evidence 
for  the  plaintiff  or  defendant,  the  sum'  bona 
julfand  in  equity  due,  and  not  the  penalty, 
shall  be  deemed  to  be  the  debt  due."  These 
words  of  our  act  are  not  to  be  found  in  the 
statute  of  8  Geo.  II.,  ch.  24.  There  can  be  no 
possible  hardship  in  allowing  the  set-off  ;  for, 
should  any  future  breach  of  the  condition  oc- 
cur, the  plaintiff  may  bring  his  action,  not- 
withstanding the  judgment  in  this  case.  (2 
Burr.,  825). 

It  is  true  the  bond  against  which  a  set-off  is 
to  be  allowed  must  be  for  a  certain  sum.  There 
must  be  a  debt.  Though  a  bond  be  originally 
for  an  amount  uncertain  ;  yet  if  by  any  sub- 
sequent event  the  amount  be  made  certain,  it 
may  be  set  off.  In  the  case  of  Fletcher  v. 
Dytche  (2  Term  Rep.,  32),  an  agreement  where 
the  damages  were  liquidated  was  allowed  to  be 
set-off.  So,  in  Collins  v.  Collins  (2  Burr. ,  820), 
a  set-off  was  allowed  in  an  action  on  a  bond 
conditioned  for  the  payment  of  an  annuity, 
and  also  for  the  maintaining  and  keeping  one 
I.  C. 

If  the  action  has  been  brought  on  the  award 
itself,  the  note  might  have  been  set  off  ;  and 
there  can  be  no  reason  why  it  may  not  also  be 
set  off  when  the  action  is  on  the  bond.  The 
$12.59  awarded  must  be  considered  as  the  real 
debt. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  of  debt  upon  a  bond, 
conditioned  for  the  performance  of  an  award. 
By  the  pleadings  and  assignment  of  breaches, 
it  appears  that  the  award  was  in  favor  of  the 
plaintiff  for  the  sum  of  $12.59,  for  the  recovery 
of  which  this  action  was  *brought.  [*1O8 
The  defendant,  pursuant  to  his  plea  and  notice, 
offered  in  evidence  as  a  set-off  a  promissory 
note,  drawn  by  the  plaintiff  to  one  Chappei 
and  duly  indorsed  to  the  defendant.  This  was 
objected  to  but  admitted.  And  the  questions 
now  presented  to  the  court  are,  whether  any 
set-off  was  admissible  in  this  case  ;  and  if  so, 
whether  it  ought  not  to  be  against  the  penalty 
and  not  against  the  award. 

We  think  the  set-off  was  properly  admitted. 
The  statutes  in  England  and  our  act  allowing 
a  set-off,  have  always  been  considered  as  very 
beneficial  acts  tending  to  prevent  circuity  cf 
action.  It  is  laid  down  by  Montagu  (Law  of 
Set-off,  p.  18)  that  a  set-off  cannot  be  pleaded 
to  a  debt  on  bond,  conditioned  for  the  per- 
formance of  covenants,  where  damages  are  to 
be  assessed  by  a  jury,  nor  to  an  action  for  gen- 
eral damages,  in  covenant  or  assumpsit ;  but  a 
set-off  may  be  pleaded  to  an  action  of  debt, 
covenant,  or  assump»it,  for  a  sum  certain.  Is 
not  the  present  action  for  a  sum  certain  ?  The 
plaintiff  claimed  nothing  more  than  the  $12.59. 
Had  the  action  been  upon  the  award  and  not 
upon  the  bond,  no  objection  certainly  could 
have  been  made  to  the  set-off.  The  action, 
though  in  form  upon  the  bond,  is  in  substance 
upon  the  award  ;  and  to  exclude  the  set-off 
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would  be  yielding  substance  to  form.  In 
order  to  allow  a  set-off,  the  plaintiff's  cause  of 
action  must  be  such  that  it  would  have  been  a 
good  set-off  for  him,  had  he  been  the  defend- 
ant. (2  Johns.  Rep.,  155.)  Suppose  the  parties 
in  this  case  changed  and  the  action  had  been 
by  the  defendant  against  the  plaintiff  upon 
this  mote.  What  possible  objection  could  there 
have  been  against  the  plaintiff's  setting  off  the 
award.  The  sum  is  certain,  liquidated,  and 
precisely  ascertained.  Wherever  the  debt  is 
so  certain  that  an  indebitatus  asuumpsit  would 
lie  for  it,  it  may  be  set  off.  (Cowp.,  56.)  The 
English  statutes  on  this  subject  are  in  sub- 
1 09*]  stance  the  same  as  *ours ;  so  that  their 
decisions  upon  the  construction  of  their  stat- 
utes are  in  point  as  to  the  construction  of  purs. 
(2  Johns.  Rep.,  155.)  In  the  case  of  Collins  v. 
Collins  (2  Burr.,  825),  Lord  Mansfield  says, 
that  before  the  statute,  the  actual  payment  of 
money  in  discharge  of  the  demand  was  exactly 
upon  the  same  footing  as  the  set-off  of  a  debt 
is  now  put  upon  ;  and  the  plea  of  payment  of 
a  sum  of  money  sufficient  to  discharge  the 
whole  demand,  was  just  the  same  then  as  the 
set  off  of  a  debt  large  enough  to  balance  the 
whole  demand  is  now.  It  was  a  full  answer 
to  the  plaintiff's  demand  ;  and  he  could  have 
no  judgment  at  all  against  the  defendant.  The 
setting  off  of  mutual  debts  has  become  equiv- 
alent to  actual  payment,  and  a  balance  shall  be 
struck,  as  in  equity  and  justice  it  ought  to  be. 
To  apply  these  principles  to  the  case  before  us, 
would  it  not  have  been  competent  for  the  de- 
fendant to  have  craved  oyer  of  the  bond  and 
condition,  and  set  out  the  award  and  plead  pay- 
ment of  the  $12.59?  If  so,  it  necessarily  fol- 
lows that  such  payment  may  be  shown  by 
a  set-off.  This  case  likewise  decides  that, 
notwithstanding  the  set-off  being  allowed, 
the  penalty  of  the  bond  remains  as  a  security 
against  all  future  breaches,  which  is  an  answer 
to  one  of  the  difficulties  suggested  by  the 
plaintiff's  counsel.  In  this  case,  also,  the  con- 
dition of  the  bond  was  not  only  for  the  pay- 
ment of  an  annuity,  but  for  the  maintenance 
of  a  certain  person  therein  named  ;  which 
shows  that  the  right  of  set-off  to  bonds  is  not 
confined  to  cases  where  the  condition  is  for  the 
payment  of  money  only.  The  set-off  may  be 
good  as  to  one  part  of  the  condition  and  not  as 
to  another.  We  do  not  understand  our  statute 
(24  sess. ,  ch.  90)  as  saying  or  implying,  that  a 
set-off  to  an  action  on  the  penalty  of  a  bond  is 
confined  to  cases  where  the  condition  is  for 
the  payment  of  money  only.  It  only  declares 
that  when  the  action  is  for  the  recovery  of  a 
penalty  for  the  nonpayment  of  money  only, 
the  sum  bona  fide  and  in  equity  due,  and 
1 1O*]  *not  the  penalty,  shall  be  deemed  to  be 
the  debt  due.  But  were  it  necessary  to  ^o 
thus  far,  I  should  consider  that  the  bond  in 
question  by  the  award  became  substantially  a 
bond  for  the  payment  of  $12.59. 

In  order  to  determine  the  right  of  set  off ,  we 
may  look  at  the  state  of  things  disclosed  by 
the  pleadings  and  the  object  and  intention  of 
the  bond ;  we  are  not  confined  to  what  appears 
on  the  face  of  it.  In  the  case  of  Fletcher  v. 
Dytche  (2  Term  Rep.,  32)  the  bond  was  condi- 
tioned for  the  performance  of  certain  work 
within  a  stipulated  time,  and  on  failure  there- 
of for  the  payment  of  a  weekly  sum  thereafter, 
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until  the  work  was  finished.  The  work  not 
being  finished  within  the  time,  the  sum  of  £40 
became  forfeited,  according  to  the  provisions 
of  the  bond,  and  this  sum  was  allowed  to  be 
a  good  set-off.  This  bond,  upon  the  face  of 
it,  was  not  conditioned  for  the  payment  of 
money,  but  for  the  performance  of  work  ;  and 
whether  the  weekly  forfeiture  could  ever  be- 
come payable,  was  at  the  time  of  the  execu- 
tion of  the  bond  contingent  and  uncertain, 
but  was  made  certain  by  matter  ex  pout  facto. 
Upon  the  face  of  the  bond  nothing  was  due  to 
the  obligee  ;  and  whether  anything  ever  would 
become  due,  depended  altogether  upon  subse- 
quent events,  to  be  established  by  proof,  dehorn 
the  bond.  The  only  question  with  the  court 
was,  whether  the  set-off  offered  in  evidence 
had  not  become  certain  and  liquidated  dam- 
ages. So  in  the  case  before  us,  the  bond  upon 
the  face  of  it,  is  for  the  performance  of  cer- 
tain engagements,  in  their  nature  uncertain 
and  contingent,  at  the  time  .of  the  execution 
of  the  bond  ;  but  which  became  certain  by  the 
subsequent  award,  which  so  far  as  respects  the 
$12.59.  may  be  considered  as  as  liquidating  the 
damages. 

2.  Whether  the  set-off  must  be  against  the 
penalty.  The  only  breach  assigned  which  was 
relied  on  was  the  nonpayment  of  the  $12.59  ; 
that  is  the  *real  amount  of  the  plaint-  [*1 1 1 
iff's  demand,  and  for  which  the  suit  must  be 
deemed  to  have  been  brought.  In  the  case  of 
Nedriffv.  Hogan  (2  Burr.,  1025)  there  was  an 
attempt  to  set  off  the  penalty  ;  and  Lord  Mans- 
field said,  this  is  clearly  most  unjust,  and  con- 
trary to  the  intention  of  the  acts  of  Parliament, 
that  the  whole  penalty  should  be  admitted  to 
be  pleaded  by  way  of  set-off,  when  perhaps  a 
very  small  sum  was  really  due,  for  such  dam- 
ages as  the  defendant  had  actually  sustained. 
If  the  penalty  be  not  the  sum  to  be  set  off,  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  it  is  not  the  sum  against  which 
the  set-off  is  to  be  made. 

The  motion  for  a  new  trial  must  be  denied. 

Motion  denied. 
Cited  in— 6  Cow.,  615 ;  15  Wend.,  58 ;  1  Sand.,  256. 


THAYER  t>.  VAN  VLEET. 

Certiorari  from  Justice's  Court — Instruction  of 
Justice  to  Jury — Alleged  Irregularity. 

Where  a  cause  in  a  Justice's  court  had  been  tried 
before  a  jury,  and  the  jury  having  retired  to  delib- 
erate on  a  verdict,  sent  for  the  justice,  and  asked 
him  whether  they  could  add  anything' to  the  plaint- 
iff's demand,  and  the  justice  answered  "  No,  with- 
out anything  further  being  said,  this  was  held  not 
to  be  a  sufficient  irregularity  to  set  aside  the  ver- 
dict. 

ON  certtorari  from  a  justice's  court. 
Van  Vleet  brought  an  action  of  debt 
against  Thayer.  before  the  justice,  for  having 
an  execution  as  a  constable  in  favor  of  the 
plaintiff  against  one  John  Ralye,  and  neglect- 
ing to  execute  it  according  to  law.  The  de- 
fendant pleaded  nildebet;  and  exhibited  a  re- 
ceipt from  the  plaintiff  for  two  beds  and  bed- 
ding, two  chests,  a  pair  of  horses  and  a  table, 
received  of  the  defendant,  as  constable,  and  to 
be  accounted  for  on  demand. 
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LYTLE  v.  LEE  ET  AL. 


Ill 


At  the  trial  before  a  jury,  the  parties  ex- 
hibited their  proofs,  and  the  demand  appeared 
to  have  been  sufficiently  supported.  After  the 
jury  had  retired,  they  sent  for  the  justice,  who 
went  to  the  room  where  the  jury  were  sitting  ; 
and  one  of  the  jury  asked  him  whether  they 
112*]  *could  add  anything  to  the  charge  of 
the  plaintiff,  and  the  justice  answered  "No," 
and  left  them  without  any  further  being  said. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $14. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  evidence  was  sufficient 
to  justify  the  verdict ;  and  the  fact  of  the  jus- 
tice going  to  the  jury  and  answering  the  ques- 
tion of  law  put  to  him,  is  not  an  irregularity 
for  which  the  verdict  ought  to  be  set  aside. 
There  was  in  this  case  no  semblance  of  abuse  ; 
and  the  consent  of  the  parties  may  be  inferred. 

Judgment  affirmed. 

Cited  in— 7  Johns.,  200 ;  8  Barb.,  565 :  55  Barb.,  499 ; 
41  Super.,  310. 


LYTLE  v.  LEE  AND  RUGGLES. 

Assault,    Battery    and   False    Imprisonment — 
Pleading — Effect  of  Verdict. 

In  an  action  of  trespass,  where  the  defendant 
pleads  or  insists  on  a  right,  a  general  replication  de 
injuria  propria  absque  tali  causa  is  bad ;  but  after  a 
verdict,  it  will  be  held  good.  It  seems  that  where  a 
plea  contains  matter  of  fact  and  matter  of  record, 
it  may  conclude  to  the  country. 

Citations— 8  Co.,  66 ;  Willes'  Rep.,  54 ;  1 B.  &  Pull., 
76 :  3  Lev.,  65 ;  Hob.,  244 ;  Hutton,  20 ;  Sayer,  208,  301  ; 
Hob.,  76 ;  T.  Raym.,  50. 


was  an  action  for  an  assault  and  bat- 
-L  tery  and  false  imprisonment.  The  decla- 
ration was  in  the  usual  form.  The  defendant 
Lee  pleaded  two  pleas: 

1.  Not  guilty. 

2.  That  the  defendant  Ruggles,  in  the  term 
of  May,  1804,  in  the  Court  of  Common  Pleas 
of  the   County  of  Washington,   recovered  a 
judgment  against  the  plaintiff,  for  $72.81,  for 
his  costs,  in  an  action  brought  by  the  plaintiff 
against  Ruggles,  as  by  the  record,  &c.,  and 
that  the  said  costs  not  being  paid,  and  the 
judgment  being  in  full  force,  the  defendant 
Lee,  as  attorney  for  the  defendant  Ruggles,  in 
the  said  suit,  issued  a  ca.  sa.  against  the  plaint- 
iff, as  by  the  said  process  or  record  appears, 
&c.,  which  writ,  before  the  return  day  there- 
of, to  wit,  on  the  4th  September,  1805,  was  de- 
livered to  the  sheriff  of  Washington  County, 
1 13*]  by  virtue  of  *which  writ,  the  said  sher- 
iff arrested  the  plaintiff  and  imprisoned  him, 
&c.,  which  is  the  same  trespass,  &c.,  and  this 
the  said  Lee  is  ready  to  verify,  &c. 

To  the  second  plea,  the  plaintiff  replied  that 
he  exhibited  his  bill  and  brought  his  action 
aforesaid,  for  another  and  different  trespass 
than  that  mentioned  in  the  said  plea  ;  for  that 
the  defendants,  on  the  1st  July,  1805,  assault- 
ed, beat  and  imprisoned  the  plaintiff,  without 
any  legal  cause,  wherefore  he  prays  judg- 
ment, &c. 

To  the  new  assigned  trespass,  the  defendant 
Lee  replied  first,  not  guilty ;  and  second,  the 
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same  special  matter  as  in  his  second  plea  to 
the  first  supposed  trespass. 

To  the  second  plea  under  the  new  assign- 
ment, the  plaintiff  replied  de  injuria  propria 
absque  tali  causa,  &c.,  and  issue  was  joined. 

There  was  a  judgment  by  default  against 
the  defendant  Ruggles,  and  a  venire  tamquam, 
&c.,  was  awarded. 

At  the  trial  the  defendant  Lee  was  found 
guilty  :  and  the  damages  were  assessed  at  6- 
cents  ;  and  the  jury  also  assessed  the  damages 
against  Ruggles  at  $110. 

The  defendants  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  last  replication 
was  bad.  It  was  contended  that  the  plea  con- 
tained matter  of  record,  and  matter  of  fact, 
and  that  the  issue  was  taken  thereon  by  the 
replication  de  injuria  sua  propria  absque  bill 
causa. 

Mr.  Foot  for  the  defendants. 

Mr.  RuKselior  the  plaintiff. 

KENT,  C h.  J.,  delivered  the  opinion  of  the 
court: 

The  replication  would  have  been  bad  upon 
a  special  demurrer.  The  rule,  as  laid  down 
in  Crogate's  case  (8  Co.,  66),  and  which  has 
since  been  repeatedly  recognized  (Cooper  v. 
Monke,  Willes'  Rep., 54;  Jones v.Kitchin,  1  Bos. 
&  Pull.,  76),  is,  that  the  general  *repli-[*114- 
cation  de  injuria  sua  propria  absque  tali  causa 
is  bad,  when  the  defendant  insists  on  a  right, 
and  is  good  only  when  he  pleads  matter  of  ex- 
cuse. The  first  resolution  in  Crogate's  case 
states  an  example  similar  to  the  present  case, 
in  which  the  replication  was  deemed  ill ;  it 
was  where,  to  an  action  of  false  imprisonment, 
the  defendant  justified  under  a  writ  to  the 
sheriff,  and  a  warrant  thereon  to  him  ;  this 
general  replication  to  the  plea  was  held  bad, 
because  it  put  in  issue  to  the  jury  matter  of 
record,  as  parcel  of  the  cause,  and  the  plaint- 
iff ought  not  to  reply  de  son  tort  without  tra- 
versing the  warrant.  This  last  objection  to 
the  replication,  that  it  puts  matter  of  record 
and  matter  of  fact,  and  a  variety  of  matters, 
all  together  and  at  once,  in  issue  to  the  coun- 
try, was  stated  as  a  reason  why  the  replication 
was  deemed  bad  on  a  general  demurrer,  in 
Fursden  v. •  Weeks  (3  Lev.,  65)  ;  and  yet  that 
objection  has  been  denied  and  overruled  in 
other  cases.  In  Peter  v.  Stafford  (Hob. ,  244  ; 
Hutt.,  20)  the  suit  was  for  false  imprisonment; 
and  the  defendant  plead  that  a  plaint  was  lev- 
ied by  one  of  the  defendants  in  the  Mayor's 
Court  of  Record  at  Bristol,  and  that  the  other 
defendants  as  officers  arrested  the  plaintiff  ;  the 
plaintiff  took  issue  on  this,  and  after  a  verdict 
for  him,  the  defendant  moved  in  arrest  of 
judgment,  because  the  issue  was  matter  of 
record.  The  court  denied  the  motion,  and 
said  it  was  well  tried  by  a  jury,  where  the 
matter  of  record  was  mixed  with  a  matter  of 
fact ;  and  the  same  rule  was  laid  down,  upon 
demurrer,  by  Sir  Dudley  Ryder,  and  the 
Court  of  King's  Bench,  in  Esplin.  v.  Smollet 
(Sayer,  208,  301).  I  should  prefer,  therefore, 
putting  the  objection  to  the  replication  upon 
the  first  ground,  that  the  plea  did  not  rest 
upon  mere  matter  of  excuse,  but  insisted  upon 
a  full  and  adequate  right ;  and  then  the  only 
question  in  the  case  is,  whether  this  pleading 
is  not  cured  by  the  verdict ;  and  upon  this 
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point  we  cannot  hesitate,  at  this  day,  when 
1 15*]  even  before  *the  statute  of  Anne,  such 
an  objection  was  not  sustainable  after  verdict. 
In  Hanks  v.  Parker  (Hob.,  76)  the  defendant, 
in  an  action  of  trespass,  justified  under  a  cus- 
tom, and  issue  was  joined  upon  this  general 
replication,  de  injuria,  &c.,  and  it  was  held  to 
be  cured  by  the  verdict.  The  case  of  Collins 
v.  Walker  (T.  Raym.,  50)  is  in  point ;  that  was 
an  action  for  an  assault  and  battery  and  false 
imprisonment,  and  the  defendant* justified  by 
warrant ;  and  issue  was  joined  upon  this  gen- 
eral replication,  and  a  verdict  for  the  plaintiff; 
and  the  court  held  it  good  after  verdict,  and 
gave  judgment  for  the  plaintiff.  We  are, 
therefore,  of  opinion  that  the  motion  in  arrest 
of  judgment  must  be  denied. 
Motion  denied. 

Cited  in— 6  Johns.,  33;  10  Johns.,  372 ;  12  Johns., 
491 ;  7  Cow.,  47  ;  1  Wend.,  130;  4  Wend.,  578;  8  Wend., 
133 ;  14  Wall.,  820 ;  38  N.  Y.  L.,  100. 


JACKSON  «.  SMITH,  Sheriff,  &c. 

Attachment  —  Arrest  by  Sheriff  —  Discliarge  by 
Court  of  Common  Pleas  —  Order  Void  —  Liabil- 
ity of  Sheriff. 

Where,  on  the  nonpayment  of  costs,  on  a  judg- 
ment by  default,  against  the  casual  ejector,  in  eject- 
ment, by  A,  the  tenant  who  had  entered  into  the 
consent  rule,  an  attachment  was  issued  to  bring  A 
before  the  court  to  answer,  &c.,  and  the  sheriff  to 
whom  the  attachment  was  issued  arrested  A  ;  but 
while  he  was  in  custody  was  served  with  an  order 
for  his  discharge,  made  by  the  Court  of  Common 
Pleas,  to  whom  A  had  petitioned  for  a  discharge, 
pursuant  to  the  "Act  for  the  Relief  of  Debtors,  with 
respect  to  the  Imprisonment  of  their  Persons;"  and 
the  sheriff  accordingly  discharged  A  from  his  cus- 
tody ;  in  an  action  brought  against  the  sheriff  by 
the  plaintiff  in  the  action  of  ejectment,  it  was  held 
that  the  order  of  the  Court  of  Common  Pleas  was 
void,  as  A  was  not  in  custody  on  a  conviction  for 
a  contempt,  but  only  to  answer  ;  and  that  the  sher- 
iff was  liable  for  the  amount  of  the  costs  recovered 
against  A. 

Citation—  4  Bl.  Com.,  483. 


was  an  action  on  the  case.  The  decla- 
-L  ration  stated  that  an  action  of  ejectment 
was  commenced  in  this  court,  in  November 
Term,  1806,  by  the  plaintiff,  on  the  demise  of 
Christopher  Humphrey,  against  John  Stiles  ; 
and  that  one  Oliver  Brown,  the  tenant  in  pos- 
session, appeared  and  was  made  defendant,  in 
the  place  of  the  casual  ejector,  and  entered 
into  the  usual  consent  rule.  That,  at  the  cir- 
cuit held  in  the  County  of  Seneca,  on  the  22d 
of  June,  where  the  said  cause  was  noticed 
for  trial,  the  said  Oliver  Brown  refused  to  ap- 
116*]  pear,  and  confess  *lease,  entry  and 
ouster,  according  to  his  stipulation  in  the  con- 
sent rule,  by  reason  whereof  the  plaintiff  could 
not  further  prosecute  his  suit,  but  became  non- 
suit; that,  at  the  next  August  Term,  the  plaint- 
iff took  a  judgment  by  default  against  the  cas- 
ual ejector,  agreeable  to  the  terms  of  the  con- 
sent rule,  as  appears,  &c.,  and  the  costs  thereon 
were,  afterwards,  taxed  at  $63.79,  and  were 
duly  demanded  of  the  said  Brown,  who  re- 
fused to  pay  the  same  ;  that  such  proceedings 
were  thereupon  had  ;  that,  in  the  term  of  No- 
vember, 1807,  it  was  ordered  by  this  court 
that  an  attachment  should  issue  against  the 
said  Brown  for  his  contempt,  in  not  paying 
the  said  costs,  that  in  pursuance  of  such  order, 
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a  writ  of  attachment  was  made  out  and  deliv- 
ered to  the  defendant,  as  sheriff  of  the  County 
of  Seneca,  on  the  llth  January,  1808,  com- 
manding him  to  attach  the  said  Brown,  &c., 
so  that  he  might  have  his  body  before  the  jus- 
tices, &c.,  or  this  court,  at,  &c.,  on  the  8th 
February,  to  answer,  &c.  That  the  defend- 
ant, afterwards,  and  before  the  return  of  the 
attachment,  arrested  the  said  Brown,  and  had 
him  in  his  custody.  Yet  the  defendant,  after- 
wards, contriving,  &c.,  on  the  5th  February, 
1808,  without  the  consent  of  the  plaintiff,  suf- 
fered the  said  Brown  to  go  at  large,  out  of  his 
custody,  &c.,  by  reason  whereof,  &c.,  and 
therefore,  &c. 

The  defendant  pleaded  in  bar,  that  while  the 
said  Brown  was  in  his  custody,  on  the  said  at- 
tachment, the  Court  of  Common  Pleas  of  the 
County  of  Seneca,  on  the  petition  of  the  said 
Brown,  and  pursuant  to  the  Act  for  the  Relief 
of  Debtors,  with  respect  to  the  Imprison- 
ment of  their  Persons,  made  an  order  for  the 
discharge  of  the  said  Brown,  from  the  custody 
of  the  defendant,  on  the  said  attachment ;  and 
that,  on  the  same  day,  the  defendant  being 
served  with  a  copy  of  the  said  order,  he,  in 
obedience  thereto,  discharged  the  said  Brown 
from  out  of  his  custody,  on  the  said  attach- 
ment, and  this,  &c. 

*To  this  plea  the  plaintiff  demurred,  [*1 1 7 
and  the  defendant  joined  in  demurrer. 

Per  Curiam.  The  Court  of  Common  Pleas 
discharged  Brown  upon  the  supposition  that 
he  was  in  custody  after  a  conviction  of  a  con- 
tempt, for  not  paying  the  costs  of  the  action  in 
ejectment,  pursuant  to  the  stipulation  in  the 
consent  rule.  In  this  they  were  mistaken. 
The  attachment,  by  virtue  of  which  he  had 
been  arrested,  was  nothing  more  than  a  pro- 
cess to  bring  him  into  court,  to  answer  the  in- 
terrogatories which,  upon  the  return  of  it, 
were  to  be  exhibited  against  him.  This  is  nec- 
essary to  be  done  in  every  case,  before  a  party 
can  be  convicted  of  a  contempt.  If  the  an- 
swers to  the  interrogatories  show  that  no  con- 
tempt has  been  committed,  the  party  is  enti- 
tled, at  law,  to  his  discharge  ;  but  if  the  con- 
tempt be  admitted,  the  court  proceed  to  pro- 
nounce such  judgment  as  the  circumstances  of 
the  case  may  require.  If  he  is  ordered  to  be 
committed,  then,  and  not  before,  is  he  in  cus- 
tody upon  conviction?  (4  Bl.  Com.,  483.)  The 
Court  of  Common  Pleas,  therefore,  interfered 
prematurely,  and  their  discharge  is  void. 

The  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 15  Johns.,  157 ;  5  Abb.  Pr.,  90. 


*O'CALLAGHAN 
SAWYER. 


[*118 


Indorsement  of  Note  After  Maturity — Title  of 
Indorsee. 

Where  a  note  is  indorsed  after  it  is  due,  the  in- 
dorsee takes  it  subject  to  all  the  equity,  and  to  every 


NOTE.— Transfer  of  negotiable  paper  after  ma- 
turity. 

See  Johnson  v.  Bloodgood,  1  Johns.  Cas.,  51.  and 
note. 
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•defense  which  existed  against  it,  in  the  hands  of  the 
•original  payee. 

Citations— 2  Cai.,  372 ;  1  Johns.,  319;  3  T.  B.,  80. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Court  of  Common  Pleas 
in  the  County  of  Cayuga. 

The  declaration  in  the  suit  below  was  on  a 
promissory  note  drawn  by  O'Callaghan,  dated 
the  29th  March,  1803,  and  payable  to  Moses 
'Sawyer,  or  bearer,  on  or  before  the  1st  Sep- 
tember following,  for  $22.50,  with  interest. 
The  payee,  on  the  10th  March,  1808,  the  note 
.and  interest  being  unpaid,  indorsed  the  note 
to  the  plaintiff,  in  a  fair  course  of  trade. 

Plea,  non  asmmpsit.  There  was  a  verdict 
for  the  plaintiff  below,  for  $81.60  damages, 
and  $37.15  costs. 

The  bill  of  exceptions  stated  that  the  de- 
fendant below  added  a  notice  to  his  plea,  that 
he  would  give  in  evidence  at  the  trial  that 
Moses  Sawyer  before  the  indorsement  was  in- 
•debted  to  the  defendant  in  $600,  for  money 
lent,  and  laid  out  and  expended,  and  for  work 
and  labor,  and  for  goods  sold,  and  for  money 
had  and  received  to  the  use  of  the  defendant, 
and  for  the  use  and  occupation  of  land  for 
three  years  ;  and  also,  that  the  plaintiff  was  in- 
debted to  him  in  the  like  sum  for  the  like 
•charges,  except  the  use  and  occupation.  That 
at  the  trial  the  plaintiff  proved  the  note  and 
indorsement ;  and  the  defendant,  to  prove  the 
set-off,  offered  to  prove  goods  sold  to  Sawyer 
before  the  indorsement  of  the  note ;  but  the 
•court  below  overruled  the  testimony,  and  de- 
•clared,  that  evidence  of  any  demand  existing 
in  favor  of  the  defendant  against  Sawyer,  pre- 
vious to  the  indorsement,  was  improper. 
119*]  *Mr.  Kellogg,  for  the  plaintiff  in  er- 
Tor,  cited  1  Johnson's  Cases,  57  ;  2  Caines,  372  ; 
1  Johns.  Rep.,  319  ;  3  Johns.  Rep., 263  ;  3 Term 
Rep.,  81  ;  1  Term  Rep.,  619  ;  Kyd  on  Bills, 
181. 

Mr.  Richardson,  contra,  cited  Laws  of  N. 
Y.,  Vol.  I.,  p.  347,  24  sess.,  ch.  90. 

Per  Curifim.  The  set-off  ought  to  have  been 
received.  The  note  had  long  been  due  and 
dishonored  when  it  was  indorsed  ;  and  the 
point  has  been  too  long  settled,  and  too  repeat 
•edly  recognized,  to  require  any  discussion  now, 
that  the  indorsee  took  the  note,  subject  to  all 
the  equity,  and  to  every  defense  which  existed 
against  it,  in  the  hands  of  the  original  payee.1 
<2  Caines,  372  ;  1  Johns.  Rep.,  319  ;  3  Term 
Rep.,  80.)  The  judgment  below  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in-1  Cow.,  396 ;  5  Wend.,  356,  601 ;  4  Hill,  197 ; 
3  Barb-  Ch.,  406 ;  5  Mason,  216. 


NEWTON  v.  GALBRAITH. 

Note  Payable  in   Produce — Plea   of  Payment 
— Tender. 

Where  a  promissory  note  was  given,  payable  in 
produce,  to  be  delivered  by  a  certain  day,  at  the 
maker's  house ;  in  an  action  on  the  note,  the  de- 

1.— 2  Rev.  Stat.,354. 


NOTE. — On  the  question  of  tender  of  chattels,  see 
Slingerland  v.  Morse,  8  Johns.,  474,  and  note. 
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fendant  pleaded  payment,  and  proved  that  he  had 
hay  in  his  barn,  ready  to  be  delivered  on  the  day  to 
the  plaintiff ,  but  did  not  show  the  quantity  or  value : 
it  was  held  that  there  was  no  proof  of  a  tender  or 
payment. 

ON  certiorari  from  a  justices  court.  Gal- 
braith  sued  Newton  before  the  justice,  on 
two  promissory  notes,  signed  by  Newton  ;  the 
one  for  $10,  payable  on  the  llth  of  December, 
1807,  in  produce,  to  be  delivered  at  Newton's 
house  ;  and  the  other  for  $10,  payable  on  the 
llth  December,  1808,  in  produce,  to  be  de- 
livered at  Newton's  house,  in  Jericho.  The  de- 
fendant pleaded  payment :  and  on  the  trial  he 
proved  that  on  the  llth  December,  1807,  he 
had  hay  in  his  barn,  and  was  *there  [*12O 
ready  to  pay  in  hay,  though  he  did  not  prove 
the  quantity,  and  that  the  plaintiff  did  not 
come  ;  and  proved,  also,  that  he  had  hay 
ready,  &c.,  on  the  12th  December,  1808.  The 
plaintiff  proved  that  he  had  one  load  of  hay, 
after  the  first  note  fell  due,  and  another  load 
afterwards,  but  the  defendant  refused  him  any 
more  ;  and  that  the  common  price  of  hay  was 
$6  per  ton.  The  justice  gave  his  judgment 
for  the  plaintiff,  for  the  amount  of  the  notes, 
after  deducting  the  hay  received. 

Per  Cariam.  There  was  no  tender  proved 
by  the  defendant,  sufficient  to  exonerate  him 
from  the  payment  of  the  balance  due  on  the 
notes.  A  declaration  that  there  was  hay  in 
his  barn,  or  in  stack  for  the  plaintiff,  without 
ascertaining  the  amount  and  value,  was  noth- 
ing. The  judgment  must  be  affirmed. 

Judgment  affirmed. 


KORTZ  «.  CARPENTER. 

Covenants  for  Quiet  Enjoyment —  What  Consti- 
*    tutes  Breach. 

The  covenant  for  quiet  enjoyment  in  a  deed,  ex- 
tends only  to  the  possession,  and  not  to  the  title. 
Such  a  covenant  is  not  broken,  unless  there  be  an 
eviction  of  the  covenantee,  or  a  disturbance  of  his 
possession. 

Citations— 3  Johns.,  471 ;  8  Co.,  89  b ;  Com.  Rep., 

228. 

THIS  was  an  action  of  covenant.  The  dec- 
laration set  forth  a  deed  from  the  defend- 
ant to  the  plaintiff,  dated  the  17th  December, 
1806,  for  certain  lands  in  the  County  of  Ouon- 
daga,  in  which,  among  other  things,  the  de- 
fendant did  covenant  to  and  with  the  plaint- 
iff, his  heirs  and  assigns,  that  he,  the  defend- 
ant, the  described  premises  in  the  quiet  and 
peaceable  possession  of  him,  the  plaintiff,  his 
heirs  and  assigns,  would  warrant  and  forever 
defend.  The  declaration  alleged  a  breach  of 
this  covenant ;  and  that  the  premises  described, 
&c.,  at  the  time  of  executing  the  deed,  and  a 
long  time  before,  to  wit,  time  out  of  mind, 
were  adversely,  by  lawful  title  and  right,  held, 
possessed  *and  enjoyed,  by  the  pro-  [*121 
prietors  and  claimants  of  the  Great  or  Har- 
denberg  patent,  &c. ,  and  so  the  plaintiff  says, 
&c. 

There  was  a  demurrer  to  the  declaration  and 
joinder. 

The  causes  of  demurrer  assigned  were  :  be- 
cause the  plaintiff  alleges  no  eviction,  nor  any 
disturbance  to,  or  interruption  of  the  plaintiff 
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in  the  enjoyment  of  the  premises,  nor  any  act 
alleged  to  have  been  done  in  relation  to  the 
premises,  since  the  deed  was  executed ;  and 
because  the  covenant  was  made  on  a  corrupt 
and  illegal  consideration,  to  wit,  maintenance, 
in  selling  a  pretended  right,  or  title,  &c. 

Mr.  Gold,  in  support  of  the  demurrer. 

Mr.  Hawkins,  contra. 

Per  Curiam.  This  case  cannot  be  distin- 
guished from  that  of  Waldron  v.  M'Carty  (8 
Johns.  Rep.,  471).  The  covenant  for  quiet  en- 
joyment goes  to  the  possession,  and  not  to  the 
title.  It  appears  to  be  a  technical  rule,  that 
nothing  amounts  to  a  breach  of  this  covenant 
but  an  actual  eviction,  or  disturbance  of  the 
possession  of  the  covenantee.  (8  Co.,  89  b ; 
Comyn's  Rep.,  Anon.,  228.)  The  defendant  is, 
therefore,  entitled  to  judgment. 

Judgment  for  the  defendant. 

Overruled-*  Hill,  644 ;  3  Hill,  601 ;  3  Denio,  214 ;  65 
N.  Y.,  504. 

Cited  in— 8  Johns.,  202;  13  Johns.,  105,  238;  15 
Johns.,  490,  545;  4  Cow.,  343;  8  Cow.,  T44;  2  Wend., 
564  ;i ;  7  Wend.,  285;  17  Wend.,  160;  21  Wend.,  124; 
7  Paigre,  492 ;  5  Lans.,  199  ;  13  Hun,  565 ;  6  Barb..  170 ; 
58  Barb.,  50. 


122*] 


*PICKET 

v. 
WEAVER,  qui  tarn,  &c. 


Pleadings  in  Justice's  Court — Informal — Deter- 
mined According  to  the  Rights. 

This  court  does  not  require  the  same  technical 
formality  and  precision  in  pleadings,  in  proceedings 
before  justices  of  the  peace,  as  in  this  court ;  but 
will  determine  on  them,  when  brought  up  by  certio- 
rori,  according  to  the  right  of  the  case. 

ON  certiorari  from  a  justice's  court. 
Weaver  sued  Picket,  before  the  justice,  as 
well  for  the  overseers  of  the  poor  of  the  town 
of  Pharsalia,  as  for  himself,  and  declared 
against  Picket,  that  he  did,  on  the  18th  Janu- 
ary, 1809,  in  the  house  of  Daniel  Picket,  in 
the  said  town,  sell  to  Daniel  Kinney,  and  re- 
ceive pay  for  one  half  pint  of  whiskey,  which 
was  there  drank  in  that  house,  then  occupied 
by  the  defendant,  without  having  such  license, 
or  entering  into  such  recognizance  as  is  re- 
quired by  the  Act  of  7th  April,  1807.  The  de- 
fendant pleaded  not  guilty.  On  the  trial,  the 
plaintiff  proved  the  sale  of  the  whiskey,  as 
stated,  the  payment,  and  the  drinking  in  the 
house.  The  justice  gave  judgment  for  the 
plaintiff  for  $25. 

Per  Curiam.  The  declaration  sufficiently 
charges  the  defendant  below  with  selling 
spirituous  liquors,  by  retail,  without  license ; 
and  the  proof  supported  the  charge.  We  have 
never  required  the  same  technical  formality 
and  precision  in  pleadings,  before  a  justice,  as 
in  this  court.  The  pleadings  are  to  be  con- 
ducted by  the  parties  themselves,  without  the 
aid  of  an  attorney  ;  and  the  court  on  a  re- 
view, by  eertwran,  is  to  determine  upon  the 
right  of  the  case.  The  judgment  below  ought 
to  be  affirmed. 

Judgment  affirmed. 
Cited  in— 5  Wend..  275. 

968 


*LINDSLEY 

v. 
KEYS  AND  WILLIAMS. 


Trespass — Quare  Domum  Fregit — Pleading — 
Justification  and  Notice — Evidence. 

In  an  action  of  trespass,  quare  domum  fregit,  &c., 
the  defendant  pleaded  the  general  issue,  and  gave 
notice  of  a  Justin  cation,  that  having  a  warrant  is- 
sued by  A  B,  a  justice  of  the  peace,  &c.,  against  C 
D,  at  the  suit  of  E,  and  being  duly  deputed  to  exe- 
cute the  warrant  he  entered,  &c.  This  was  held  to- 
be  a  sufficient  notice  to  entitle  the  defendant  to  give 
the  warrant  in  evidence  at  the  trial ;  and  that  it  was 
not  necessary  to  state  in  the  notice  the  cause  of  ac- 
tion for  which  the  warrant  is  issued ;  where  the  de- 
fendant pleads  a  justification  under  mesne  process, 
without  setting  forth  the  cause  of  action,  the  plea 
is  good. 

Citation— 3  T.  R.,  183. 

rPHIS  was  an  action  of  trespass,  quare  domum 
JL  fregit,  &c  The  defendant  pleaded  the 
general  issue,  and  subjoined  a  notice  of  special 
matter,  to  be  given  in  evidence  at  the  trial,  as 
follows.  That  before  the  time  of  committing 
the  supposed  trespass,  to  wit,  &c. ,  Isaac  Terry, 
Esq.,  a  justice  of  the  peace,  &c.,  at  the  request 
of  Joseph  Williams,  &c.,  pursuant  to  the  act, 
&c.,  issued  his  warrant,  under  his  hand,  di- 
rected to  any  constable  of  the  town  of  San- 
gersfield,  commanding  him,  in  the  name  of  the 
people,  to  apprehend  Elijah  Linsley  (the  plaint- 
iff in  this  suit),  and  personally  to  bring  him 
before  the  said  justice,  to  answer  to  the  said 
Williams,  in  a  plea  of  trespass,  to  his  damage 
$25  ;  and  on  the,  &c.,  the  said  justice,  by  an 
indorsement  on  the  back  of  the  same  warrant, 
deputed  the  defendant  Keys,  to  serve  the  said 
warrant,  who  voluntarily  undertook  to  execute 
the  same  ;  and  the  justice  delivered  the  war- 
rant to  Keys  to  be  executed,  &c.,  by  virtue  of 
which  warrant  and  the  deputation  thereon  in- 
dorsed, &c.,  the  said  Keys,  afterwards,  to  wit, 
on,  &c.,  arrested  the  plaintiff  Linsley,  who 
thereupon  immediately  rescued  himself,  and 
escaped  from  the  custody  of  the  said  Keys ; 
who  afterwards,  to  wit,  on,  &c.,  at,  &c.,  re- 
quired and  commanded  the  defendant  Will- 
iams to  assist  him,  the  said  Keys,  in  retaking 
the  plaintiff  ;  and  the  said  defendant  Williams, 
in  obedience  to  such  request  and  command  of 
the  said  Keys,  acting,  &c.,  went  with  the  said 
Keys,  to  the  dwelling-house  of  the  plaintiff, 
and  entered  the  same,  the  outward  door  of  the 
said  house  being  then  open,  for  the  purpose  of 
retaking  the  plaintiff,  by  virtue  of  the  war- 
rant, &c.,  as  they  might  lawfully  do,  and  in 
searching  the  said  house  for  the  purpose  of 
taking  the  said  Linsley,  the  said  Keys  gently 
laid  his  hand  *upon  an  inner  door  of  f *  1 24: 
the  said  house,  and  gently  and  with  as  little 
force,  and  noise  and  violence  as  possible, 
opened  the  said  inner  door,  which  is  the  same 
trespass  complained  of,  &c.  The  notice  also 
stated  that  the  defendant  Keys,  having  a  war- 
rant issued  by  the  said  justice,  in  favor  of  the 
defendant  Williams,  against  the  plaintiff,  and 
being  duly  deputed  to  execute  the  said  war- 
rant, repaired  to  the  dwelling-house  of  the 
plaintiff,  for  the  purpose  of  arresting  the 
plaintiff,  by  virtue  of  the  warrant ;  and  that, 
the  defendant  Williams  accompanied  the  de- 
fendant Keys,  as  the  creditor  of  the  plaintiff, 
for  the  purpose  of  settling  his  demand  against 
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the  plaintiff,  on  which  the  warrant  had  been 
issued  ;  and  that  the  defendants  entered  the 
plaintiff's  house  by  his  leave  and  permission, 
and  having  so  entered,  the  said  Keys,  in  search- 
ing for  the  plaintiff,  gently  laid  his  hand  on  the 
inner  door,  &c. 

At  the  trial,  the  plaintiff  proved  the  tres- 
pass, and  offered  in  evidence,  pursuant  to  the 
above  notice,  a  warrant  issued  by  Isaac  Terry, 
a  justice  of  the  peace,  &c.,  against  the  plaint- 
iff, directed  to  any  constable  of  the  town  of 
Sangersfield,  commanding  him  forthwith  to 
apprehend  the  said  Elijah,  and  to  bring  him 
before  the  said  justice,  to  answer  to  the  said 
Joseph  Williams,  in  a  plea  of  trespass  on  the 
case,  to  his  damage  twenty-five  dollars  ;  which 
evidence  was  objected  to,  and  overruled  by 
the  judge,  and  a  verdict,  according  to  his 
direction,  was  found  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial,  for  the 
misdirection  of  the  judge. 

Mr.  Kirkland  for  the  defendants. 

Mr.  N.  Williams  for  the  plaintiff. 

125*]  *Per  Curiam,  The  warrant  under 
which  the  defendant  offered  to  justify,  was  suf- 
ficiently set  forth  in  the  last  branch  of  the  notice 
to  entitle  the  defendants  to  offer  it  in  evidence. 
It  was  not  requisite  to  have  stated  in  the  notice 
the  cause  of  action  for  which  the  warrant  was 
issued.  In  Belk  v.  Broadbeni  et  al.  (3  Term 
Rep.,  183)  the  cause  of  action  was  not  set 
forth  in  a  special  plea  of  justification  under 
mesne  process,  and  yet  the  plea  was  held  good. 
The  verdict  must,  therefore,  be  set  aside,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Rule  granted. 
Cited  in— 30  Johns.,  746. 


ROGERS  v.  BREWSTER. 

Liability  of  Officer — Execution  of  Process,  Mali- 
ciously and  Oppressively. 

The  Act  concerning  Distress  (11  sess.,  ch.  36),  does 
not  apply  to  the  case  of  a  levy  on  personal  property 
made  by  an  officer,  under  a  warrant,  in  the  nature 
of  an  execution.  An  action  on  the  case  lies  against 
a  sheriff,  constable,  or  other  officer,  for  maliciously 
executing  process,  in  an  oppressive  and  unreason- 
able manner,  with  intent  to  vex,  harass,  and  oppress 
the  party. 

Where  a  constable,  having  a  warrant  against  A 
for  a  military  fine,  refused  to  take  property  ten- 
dered by  A,  but  took  and  sold  his  horse,  with  the 
avowed_  intent  of  hurting  the  feelings  of  A,  and 
otherwise  vexing  him,  he  was  held  liable  to  an  ac- 
tion on  the  case,  at  the  suit  of  A. 

Citations— T.  Raym.,  216 ;  Cro.  Jac.,  426 ;  Noy,  59 ; 
9  East,  303, 304 :  2  Show.,  87 ;  1  T.  R.,  503. 

ON  certiorari  from  a  justice's  court. 
The  plaintiff  brought  an  action  on  the 
case,  against  the  defendant,  for  maliciously  dis- 
training a  valuable  horse  out  of  his  team,  for  a 
militia  fine,  and  refusing  to  take  other  prop- 
erty, by  reason  whereof  a  great  sacrifice  of  the 
plaintiff's  property  was  made.  The  defendant 
justified  under  a  warrant  from  the  president 
of  a  court-martial,  and  called  for  a  jury.  Up- 
on the  trial,  it  was  proved  that  the  defendant 
required  of  the  president  of  the  court-martial 
the  warrant  against  the  plaintiff,  and  said  he 
would  collect  it  in  such  a  manner  that  the 
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plaintiff  would  remember  it,  and  that  he  would 
take  the  property  nearest  to  his  heart ;  and 
that  when  he  called  on  the  plaintiff,  he  set  his 
eye  on  the  horse,  as  he  thought  *the  [*12O 
taking  of  it  would  most  touch  the  plaintiff's 
feelings  ;  that  when  he  took  the  horse,  the 
plaintiff  showed  to  him  six  or  seven  large 
swine,  and  requested  the  defendant  to  take- 
them  and  leave  the  horse  ;  but  the  defendant 
replied  that  he  would  take  that  which  would 
most  touch  the  feelings  of  the  plaintiff.  The 
justice  gave  his  opinion,  at  the  trial,  that  if  an 
officer  willfully  and  maliciously  took  an  un- 
reasonable distress,  an  action  would  lie.  It  ap- 
peared that  the  defendant  was  a  constable,  and 
had  the  warrant  for  the  collection  of  the  fine. 
He  had  previously  called  twice  on  the  plaint- 
iff for  the  fine.  After  taking  the  horse,  he  of- 
fered to  redeliver  him  on  receiving  the  fine. 
On  the  next  day  the  horse  was  returned  to  the 
plaintiff,  on  his  engaging  to  produce  him  at 
the  day  of  sale,  which  was  done.  The  justice- 
decided,  that  the  Act  concerning  Distresses 
(11  sess.,  ch.  36,  sec.  3 ;  1  Rev.  L.,  435r  sec.  3; 
2  Rev.  Stat. ,  503)  applied  ;  and  that  it  was  un- 
lawful for  the  defendant  to  levy  on  ahorse,  or 
beast  of  the  plow,  while  other  property  could 
be  found.  The  jury  found  a  verdict  for  the 
plaintiff,  for  five  dollars  damages,  on  which 
judgment  was  entered  by  the  justice.  On  these 
facts,  as  stated  in  the  return  to  the  certiorari, 
the  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  statute  concerning  dis- 
tresses, &c.,  does  not  apply  to  the  case  of  a 
levy  upon  personal  property,  by  an  officer,  by 
warrant,  in  the  nature  of  an  execution.  But 
the  constable  appears  to  have  executed  the 
warrant  in  an  unreasonable  and  oppressive 
manner,  and  with  the  avowed  and  malicious 
design  to  vex  and  oppress  the  plaintiff  below. 
When  the  oppression  and  malice  are  thus 
charged  as  the  gist  of  the  action,  and  are  clear- 
ly made  out,  an  action  on  the  case  will  lie. 
The  oppression  of  officers,  in  the  execution 
of  process,  is  indictable  (T.  Raym.,  216  ;  Cro. 
Jac.,  426);  and  a  great  abuse  of  the  powers  of 
a  sheriff,  on  execution,  has  been  held  sufficient 
*to  make  him  a  trespasser  (Noy,  59  ;  9  [*1 27 
East,  303,  304),  or  to  bring  him  into  contempt. 
(2  Show.,  87.)  If  he  be  charged  with  a  mali- 
cious and  oppressive  proceeding,  the  proper 
remedy  for  this  abuse  of  power  is  a  special 
action  on  the  case,  in  which  the  malice  and 
oppression  must  both  be  made  manifest.  In 
Suttonv.  Johnstone  (1  Term  Rep.,  503),  Baron 
Eyre,  in  giving  the  opinion  of  the  Court  of 
Exchequer,  laid  down  the  general  principle, 
that  where  it  could  be  shown  that  one  man 
had  causelessly  and  maliciously  exercised  over 
another,  to  his  damage,  powers  incident  to  his 
situation  of  superior,  a  special  action  on  the 
case  lay.  The  judgment  in  that  case  was 
afterwards  reversed,  but  the  reversal  did  not 
affect  the  solidity  of  this  principle,  in  cases 
not  arising  under  the  exercise  of  military  or 
naval  authority.  The  seizing  and  selling  the 
horse,  in  the  case  before  us,  was  without  any 
just  cause,  so  long  as  other  property  was 
shown,  which  would  have  raised  the  money 
with  equal  facility.  It  was,  therefore,  a  cause- 
less and  malicious  proceeding.  Where  a 
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ministerial  officer  does  anything  against  the 
duty  of  his  office,  and  damage  thereby  accrues 
to  the  party,  an  action  lies.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Cited  in-2  Cow..  182 ;  7  Wend.,  238 ;  17  Wend.,  233 ; 
15  Abb.  N.  8.,  75 ;  30  Wis.,  300. 


128*]  *  JACKSON,  ex  dem.   VAN  COUKT- 

LANDT, 

V. 

PARKHURST  ET  AL. 

Tenant    at    Sufferance — Notice    to    Quit — Un- 
authorized Agent. 

Where  A,  by  his  attorney,  executed  a  lease  to  B, 
for  three  years,  and  after  the  expiration  of  the 
term,  B  applied  to  the  attorney  to  know  if  he  was 
authorized  by  A  to  enter  into  a  new  agreement, 
and  the  attorney  replied  that  he  was  not,  but  said 
that  B  might  continue  in  possession  of  the  premises 
until  he  heard  from  A,  it  was  held  that  B  was,  after 
the  expiration  of  the  term,  a  mere  tenant  at  suffer- 
ance, and  not  entitled  to  a  notice  to  quit,  previous 
to  an  action  of  ejectment. 

f  PHIS  was  an  action  of  ejectment.  The  cause 
1  was  tried  at  the  Oneida  Circuit,  the  5th 
June,  1809,  before  Mr.  Justice  Yates. 

At  the  trial,  it  was  proved  that  the  lessor  of 
the  plaintiff,  by  his  attorney,  duly  authorized 
for  that  purpose,  on  the  1st  April,  1803,  exe- 
cuted a  lease  of  the  premises  in  question  to  the 
defendants,  for  three  years,  ending  on  the  1st 
April,  1806.  On  the  loth  December,  1807,  the 
attorney  of  the  plaintiff  sent  a  written  notice 
to  the  defendants,  demanding  a  surrender  of 
the  possession  of  the  premises,  and  that,  if  they 
neglected  to  deliver  up  the  possession,  they 
would  be  answerable  for  double  rent. ;  and 
that  the  lessor  refused  to  let  them  occupy  the 
premises.  The  defendants  were  in  possession 
when  this  suit  was  commenced.  It  appeared 
that  in  June,  1806,  one  of  the  defendants  ap- 
plied to  the  attorney  of  the  lessors,  to  know  if 
he  had  received  any  instructions  as  to  leasing 
or  selling  the  premises  ;  who  replied  that  he 
had  not,  nor  was  he  authorized  to  make  any 
new  agreement  with  the  defendants,  but  ad- 
vised them  to  continue  in  possession  until  they 
heard  from  the  lessor.  The  attorney  received 
no  instructions  as  to  a  new  agreement,  until 
sometime  in  the  autumn  of  1807,  when  he 
was  empowered  to  execute  a  new  lease  of  the 
premises  to  the  defendants  for  seven  years; 
but  the  defendants  refused  to  accept  the  lease. 

The  counsel  for  the  defendants  insisted  that 
the  defendants  were  entitled  to  a  notice  to  quit, 
previous  to  bringing  the  ejectment ,  and  under 
the  direction  of  the  judge,  the  jury  found  a 
1 29]  *verdict  for  the  plaintiff,  subject  *to  the 
opinion  of  the  court,  on  the  question,  whether 
the  defendants  were  entitled  to  such  notice. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  No  notice  to  quit  was  requi- 
site in  this  case.  After  the  expiration  of  the 
lease,  the  tenants  did  not  continue  in  pos- 
session by  any  new  agreement  with  the  plaint- 
iff ;  nor  did  the  plaintiff  do  any  act  whatever 
from  which  a  renewal  of  the  contract,  or  a  con- 
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sent  to  the  tenants  to  hold  for  a  year,  could  be 
inferred.  The  proof  is  decisive  that  the  agent, 
who  gave  the  lease  for  three  years,  had  no 
authority  to  make  any  new  agreement,  and 
that  he  so  declared  to  the  tenants.  The  de- 
fendants were,  therefore,  no  more  than  tenants 
at  sufferance.  There  must  be  a  judgment  for 
the  plaintiff. 

Judgment  far  tiie  plaintiff. 

Cited  in— 13  Wend.,  481 ;  14  N.  Y.,  66 ;  6  Lans.,  184 ; 
12  Barb.,  484 ;  10  Bos.,  147 ;  48  Super.,  225.    ' 


LAWRENCE  v.  HOUGHTON. 

Certiorari  from  Justice's  Court — Former  Trial  a 
Bar — Evidence — Statement  by  Justice. 

Where,  in  an  action  before  a  justice,  the  defend- 
ant pleaded  a  former  action  brought  by  him  before 
the  justice,  and  a  recovery,  when  the  plaintiff  ought 
to  set  off  his  demand  ;  and  the  only  evidence  of  the 
former  action  was  a  statement  by  the  justice  to  the 
jury,  to  which  the  plaintiff  did  not  object ;  it  was 
held  that  although  the  statement  of  the  justice  was 
no  legal  evidence,  yet,  as  the  plaintiff  did  not  ob- 
ject, he  was  concluded  by  it,  and  that  the.  former 
suit  was  a  bar  to  the  plaintiff  in  this  suit. 

ON  certiorari  from  a  justice's  court. 
The  return  stated  that  a  suit  was  com- 
menced on  the  17th  of  October,  1806,  and 
Houghton  declared  against  Lawrence  for  a 
balance  of  $20  due  on  the  sale  of  a  lot,  and 
$1.56  for  milk  sold  and  delivered,  and  $3  for 
house  rent ;  that  the  defendant  denied  the 
charges  except  for  the  milk,  and  exhibited  a 
set-off  of  $25.12. 

*The  plaintiff  demanded  a  trial  by  [*13O 
jury.  At  the  trial  before  the  jury,  the  plaintiff 
produced  articles  of  agreement  by  which  he 
promised  to  get  a  durable  lease  of  his  shop  and 
lot  and  give  it  to  the  defendant,  in  consideration 
of  $60,  $20  of  which  sum  he  had  received, 
and  $20  were  to  be  paid  on  or  before  the  1st 
of  May  following,  and  the  residue  the  7th  Oc- 
tober following,  without  interest.  The  shop 
was  then  occupied  by  the  defendant.  The 
plaintiff  promised  to  pay  off  all  the  back  rents 
and  to  warrant  the  lot  until  the  1st  of  May 
following,  and  then  to  get  a  lease  for  the  de- 
fendant. This  agreement  was  dated  the  17th 
November,  1805,  and  signed  by  both  parties. 
The  plaintiff  then  alleged  that  the  $20,  the 
balance  due  as  above  stated,  was  part  of  the 
consideration  mentioned  in  the  agreement,  and 
proved  that  the  defendant  occupied  a  chamber 
in  his  house  for  a  considerable  time,  and  that 
the  defendant  acknowledged,  subsequent  to 
May,  that  he  was  still  indebted  to  the  plaintiff 
for  part  of  the  purchase  money  on  the  lot. 
The  weight  of  testimony  was,  that  the  $20 
were  still  due  to  the  plaintiff. 

The  defendant  then  alleged  that,  before  the 
suit  was  brought,  he  had  sued  the  plaintiff, 
and  had  recovered  $3  for  a-  breach  of  covenant. 
He  gave  no  evidence  of  the  former  suit,  but 
called  on  the  justice,  who  stated  to  the  jury 
that,  on  the  llth  October,  1806,  the  defendant 
declared  before  him,  against  the  plaintiff,  for 
covenant  broken,  and  the  plaintiff  pleaded 
the  general  issue  and  offered  a  set-off,  which 
was  overruled  ;  and  the  defendant  gave  in 
evidence  a  receipt,  dated  26th  May,  1806,  by 
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the  plaintiff,  for  $40  towards  the  lot  and  shop 
mentioned  in  the  agreement,  and  another  re- 
ceipt dated  24th  April,  1806,  for  $24  in  full 
for  rent.  This  statement  was  not  objected  to 
by  the  plaintiff  below. 

131*J  *The  justice  charged  the  jury  that 
the  $23.50  ought  to  be  allowed  to  the  defend- 
ant, and  that  the  former  trial  was  no  bar  to 
the  suit.  The  jury  found  a  verdict  for  the 
plaintiff  for  $19.80. 

The  £ase  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  former  trial  and  judg- 
ment were  a  bar  to  this  suit,  if  duly  proved. 
The  statement  of  the  justice  was  not  compe- 
tent evidence  of  itself,  but  could  be  made  so 
by  consent  of  the  parties  ;  and  that  consent 
was  to  be  inferred  from  the  omission  of  the 
plaintiff  to  object  to  it  when  it  was  offered  and 
given.  Qui  facet  consentere  mdetur.  The  de- 
cision of  the  justice,  that  it  was  no  bar,  be- 
cause he  had  excluded  the  matter  as  a  set-off 
in  the  former  suit,  will  not  alter  the  conclusion 
of  law.  Every  former  recovery  is  equally 
a  bar,  so  long  as  it  stands  in  force  and  is  not 
reversed.  It  is  to  be  presumed  correct,  and  we 
cannot  inquire,  in  this  collateral  way,  whether 
or  not  it  was  founded  in  error.  The  judg- 
ment below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 5  Johns.,  351 ;  6  Barb.,  32. 


132*]    *HUBBELL,  Survivor,  &c., 

v. 
COUDREY. 

Statute  of  Limitations — Judgment  Rendered  in 
Another  State. 

The  statute  of  limitations  is  a  good  plea  to  an  ac- 
tion of  debt  brought  here  on  a  judgment  in  Con- 
necticut. The  judgments  of  courts  of  other  States 
are  simple  contract  debts. 

Citations— Doug.,  1;  2  Vern.,  540. 

THIS  was  an  action  of  debt.     The  declara- 
tion stated  that  at  a  county  court  held  ot 
Delaware,  in  the  State  of  Connecticut,  on  the 
third  Tuesday  of  November,  1799,  the  plaintiff, 
as  survivor  of,  &c.,  recovered  against  the  de- 
fendant $1,617.19  of  debt,  and  $14.50 of  costs, 
as  by  the  record  thereof  appears,  and  that  the 
judgment  remained  in  full  force,  &c.,  where- 
by an  action  had  accrued,  &c. 
The  defendant  pleaded: 

1.  Nildebet. 

2.  That  the  action  did  not  accrue  within 
six  years  next  before,  &c. 

There  was  a  general  demurrer  and  joinder, 
as  to  the  second  plea,  which  was  submitted  to 
the  court  without  argument. 

Per  Curiam.  The  statute  of  limitations  may 
be  pleaded  to  all  actions  of  debt,  upon  simple 
contract ;  and  the  judgment  upon  which  the 
suit  is  brought  cannot,  according  to  the  settled 
doctrine  in  this  court,  be  viewed  in  any  higher 
light.  In  Walker  v.  Witter  (Doug.,  1)  it  was 
held  that  an  action  of  debt  or  assumpsit  would 
lie  upon  a  foreign  judgment ;  and  Lord  Mans- 
field observed  in  that  case,  that  a  judgment 
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was  not  a  specialty,  but  the  debt  only  a  simple 
contract  debt.  In  Duplein  v.  De Rover (2  Vern., 
540),  the  very  point  arose.  The  statute  of 
limitations  was  pleaded  to  a  suit  in  chancery 
on  a  judgment  in  France  ;  and  Lord  Chief 
Justice  Cowper  admitted  the  plea,  and  said  that 
a  judgment  in  France  must  be  considered,  in 
England,  as  a  debt  by  simple  contract.  The 
demurrer  is,  therefore,  not  well  taken,  but  the 
plaintiff,  according  to  his  prayer,  may  have 
leave  to  withdraw  it  and  reply,  upon  payment 
of  costs. 

Judgment  for  tfte  defendant. 

Overruled— 19  Johns.,  163. 

Cited  in-11  Johns.,  168 ;   7  Hun,  330 ;  4  Wash.,  155  ; 
2  Mason,  159. 


*WOODS  v.  ROWAN  AND  COON.   [*133 

Challenge    to   the    Array — Service   of  Venire 
by  Party. 

If  a  sheriff,  who  is  a  party  in  a  cause,  serves 
the  venire,  it  is  ground  of  challenge  to  the  array. 

Citations— 3  Bl.  Com..  354,  59 ;    Co.  Litt..  156  a. 

rpHIS  was  an  action  of  debt.  The  declara- 
JL  tion  was  on  a  penal  bond  given  by  the  de- 
fendants to  the  plaintiff  as  sheriff  of  the  County 
of  Washington,  pursuant  to  the  act  relative  to 
jail  liberties.  The  defendants  pleaded  a  per- 
formance of  the  condition  of  the  bond.  The 
plaintiff  replied  an  escape.  The  venire  was 
made  returnable  at  the  city  hall  of  the  city  of 
Albany,  on  the  first  Monday  of  August,  1809, 
and  was  served  by  the  plaintiff  himself,  as 
sheriff.  The  cause  was  tried  at  the  Washing- 
ton Circuit  in  June,  1809,  before  Mr.  Chief 
Justice  Kent. 

The  defendant's  counsel  challenged  the 
array: 

1.  Because  the  venire  had  been  served  by  the 
plaintiff. 

2.  Because  it  was  made  returnable  at  the 
city  hall,  instead  of  the  Capitol  in  Albany. 

Both  these  objections  were  overruled  by  the 
Chief  Justice.  Other  evidence  was  offered, 
and  other  objections  were  made,  which  it  is 
unnecessary  to  state,  as  the  opinion  of  the 
court  was  on  the  first  point  only. 

The  case  was  submitted  to  the  court  without 
argument. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

If  the  sheriff  no  longer  possessed  the  power 
to  select  a  jury,  there  certainly  could  be  no  ob- 
jection to  his  summoning  them,  in  cases  where 
he  is  himself  a  party ;  but  I  apprehend  that 
the  reasons  which  formerly  existed  against  it, 
still  remain,  though  I  confess  their  force  is 
considerably  diminished. 

The  reason  given  for  not  permitting  the 
sheriff  to  summon  a  jury,  in  his  own  cause,  is 
because  he  is  not  to  be  trusted  to  return  the 
jury  (3  Bl.  Com.,  354) ;  and  so  scrupulous  is 
the  law  on  this  subject,  that  it  is  a  good  reason 
for  quashing  the  array,  when  made  by  a  per- 
son, *or  officer,  of  whose  partiality  [*134 
there  is  any  reasonable  ground  of  suspicion. 
(3  Bl.  Com.,  59.)  Under  our  act,  the  opportu- 
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nity  offered  the  sheriff  of  selecting  the  jury 
is  much  more  circumscribed  than  it  was 
before  ;  but  to  a  certain  extent  he  has  still  the 
power  of  choosing  the  triors  of  the  cause  ;  he 
has  an  advantage  which  the  other  party  has 
not,  and  however  remote  or  unimportant  that 
advantage  may  be,  if  it  exists  at  all,  the  law 
does  not  allow  him  an  opportunity  of  availing 
himself  of  it.  It  is  for  this  reason,  among 
others,  that  the  sheriff  is  not  competent  to 
summon  a  jury  in  the  great  variety  of  cases 
mentioned  by  Lord  Coke.  (Co.  Litt.,  156  a.) 
It  is  true  that  the  sheriff  no  longer  selects  the 
whole  panel,  and  that  it  now  is  his  duty  to 
summon  all  such  persons  as  shall  have  been 
previously  balloted  by  the  clerk  ;  and  hence  it 
is  argued  that  the  challenge  to  the  array  in 
this  case  was  properly  overruled.  I  cannot 
accede  to  this  conclusion.  The  sheriff  cer- 
tainly may  select  such  of  them  as  he  may  sup- 
pose will  best  subserve  his  purpose,  and  by 
summoning  them,  and  omitting  to  summon  the 
rest,  he  may  in  many  cases  as  effectually  pack 
a  jury  as  if  he  had  the  power  of  selecting  the 
whole  panel.  The  impartial  and  equal  admin- 
istration of  justice  renders  it  dangerous  to 
trust  the  sheriff  with  such  a  power.  It  is  no 
answer  to  this  objection  to  say,  that  it  is  not  to 
be  presumed  the  sheriff  will  prostitute  his 
office  to  such  purposes.  It  is  because  he  may 
do  it  that  the  law  interposes  ;  and  if  he  may, 
that  is  decisive  of  the  question.  I  have  taken 
some  pains  to  ascertain  whether  in  England  it 
has  ever  been  considered  that  it  was  not  a  good 
ground  of  challenge  to  the  array,  where  the 
sheriff  has  summoned  a  special  jury,  he  being 
a  party,  or  otherwise  disqualified.  As  far  as 
my  researches  have  extended,  I  do  not  dis- 
cover that  there  is  any  distinction  ;  the  rule 
appears  to  be  universal ;  and  yet  where  a 
special  jury  is  to  try  the  cause,  the  sheriff  has 
no  more  power  of  selecting  the  jury  than  he 
135*]  has  under  *our  statute.  I  am  satisfied 
that  it  is  safest  to  adhere  to  the  rule  as  we  find 
it  settled — a  rule  wisely  introduced  for  the 
purpose  of  guarding  against  partiality  and 
corruption  in  trials  by  jury.  The  court  are  of 
opinion  that  the  challenge  to  the  array  upon 
the  trial  ought  to  have  been  allowed,  and  that 
there  must,  therefore,  be  a  new  trial  with  costs 
to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 4  Cow.,  258;  7  Cow.,  722;  7  Wend.,  263; 
Edm.,  189 ;  1  T.  &  C.,  430. 


WARNE  v.  CONSTANT. 

Insolvency — Judgment   before  Discharge — Costs. 

On  an  action  brought  by  A  against  B,  the  plaintiff 
was  nonsuited  at  the  trial  in  June,  1807.  A  case  was 
made  for  argument,  on  a  motion  to  set  aside  the 
nonsuit,  which  was  argued  in  November  Term,  1808, 
and  decided  in  favor  of  the  plaintiff,  in  February 
Term,  1809.  On  the  30th  of  March,  ISOfl,  A.  the 
plaintiff,  obtained  his  discharge  under  the  Insolvent 
Act.  It  was  held  that  the  plaintiff  was  not  liable  for 
the  costs,  on  the  judgment  of  nonsuit.  Where  a 
judgment  is  obtained  before  an  insolvent's  dis- 
charge, the  costs,  though  not  taxed,  or  the  roll 
signed,  cannot  be  recovered  of  the  insolvent. 

Citation— 3  Johns.,  90. 
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THE  facts  in  this  case  were  as  follows  : 
The  plaintiff  commenced  an  action  of 
assault  and  battery  and  false  imprisonment, 
against  the  defendant,  in  1805.  The  cause 
came  on  to  trial  in  June,  1807,  when  the 
plaintiff,  by  the  direction  of  the  judge,  was 
nonsuited.  A  case  was  prepared  on  the  part  of 
the  plaintiff,  and  argued  in  November  Term, 
1808,  and  a  judgment  in  favor  of  the  defend- 
ant was  rendered  in  February  Terra,  1809. 
Previous  to  the  judgment,  viz..  the  16th  of 
January,  1809,  the  plaintiff  presented  his  peti- 
tion under  the  Insolvent  Act  of  this  State,  to 
the  recorder  of  the  city  of  New  York  ;  and  on 
the  20th  day  of  March,  1809,  was  by  him  dis- 
charged, conformably  to  the  act.  The  assign- 
ment was  also  made  on  the  20th  of  March, 
1809. 

The  case  was  submitted  to  the  court  without 
argument, 

Per  Curiam.  The  judgment  against  the  de- 
fendant, rendered  in  February  Term  last,  must 
have  been  for  costs  *only ;  and  if  they  [*13tt 
were  taxed  before  the  assignment  of  the  insolv- 
ent's estate,  on  the  20th  of  March  (and  we 
must  presume  from  the  case  that  they  were), 
they  were  no  longer,  in  any  sense,  unliquidat- 
ed damages,  and  the  discharge  covers  them. 
But  whether  this  be  the  fact  or  not,  as  to  the 
taxation,  the  case  of  Thomas  v.  Striker,  Janu- 
ary Term,  1802,'  seems  to  put  an  end  to  the 
question.  It  was  there  held  that  if  a  judgment 
be  obtained  before  the  insolvent's  assignment 
and  discharge,  the  costs  of  that  judgment  can- 
not be  recovered  of  the  insolvent.  The  costs 
were  considered  as  being  inchoate  with  the 
judgment.  The  defendant  is,  therefore,  not 
liable  to  be  taken  in  execution  under  the  judg- 
ment, 

Cited  in— U  Johns.,  403;  Edm.,  189. 


*HUNT 

v. 
BURREL,  POLHEMUS  ET  AL. 
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Deputation  by  Under-Sheriff — Recovery —  Ver- 
dict Against  Laic — New  Trial  Refused — 
Costs. 

An  under-sheriff  may  depute  a  person  to  serve  a 
writ,  or  do  a  particular  act. 

In  an  action  of  trespass  quare  dawum  fregit,  the 
plaintiff  recovered  $5  damages;  the  court,  though 
the  verdict  was  against  law,  refused  to  grant  a  new 
trial,  as  the  title  did  not  come  in  question,  and  the 
defendant  would  be  entitled  to  full  costs  against  the 
plaintiff. 

1.— That  case  was  as  follows  :  Whiting  moved  to 
set  aside  a  fieri  facias,  on  an  affidavit,  stating  that  on 
the  7th  of  November,  1808,  the  defendant  was  duly 
discharged  under  the  Insolvent  Act.  It  appeared 
that  a  judgment  of  non  pros  had  been  given  on  a 
certiorari,  from  the  judgment  of  a  justice's  court, 
prior  to  the  7th  November,  1808 ;  and  that  the  only 
question  was,  whether  the  plaintiff  was  entitled  to  a 
nei  i  facia*,  for  the  costs  arising  on  the  judgment  of 
non  pros,  entered  at  the  last  October  Term. 

Mr.  Jone-a,  contra. 

Per  Curiam.  It  is  enough  if  the  debt  was  liquidat- 
ed,  or  capable  of  being  liquidated,  before  the  dis- 
charge. Here  the  judgment  was  in  October  Term, 
and  the  costs  capable  of  liquidation  at  that  time ; 
and  we  must  intend  that  the  assignment  was  con- 
temporaneous with  the  discharge. 

Motion  granted. 
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Cltations-1  Ld.  Bayra.,  658;  12  Mod.,  467;  1  Salk., 
•95 ;  Cro.  Eliz.,  533. 

THIS  was  an  action  of  trespass  quare  clausum 
fregit.  The  defendants  pleaded,  severally, 
not  guilty.  The  cause  was  tried  before  Mr. 
Justice  Thompson,  at  the  Montgomery  Circuit, 
in  May,  1808.  On  the  trial,  the  defendants,  in 
justification  of  their  entry,  which  was  proved, 
offered  in  evidence  a  writ  issued  out  of  the 
Montgomery  Court  of  Common  Pleas,  in  favor 
of  the  defendant  Burrel,  against  the  plaintiff  ; 
and  offered  to  prove  that  the  defendant  Polhe- 
mus  was  deputed  in  writing,  by  the  under- 
sheriff  of  the  said  county,  in  the  name  of  the 
sheriff,  to  serve  that  writ,  and  that  Polhemus 
having  arrested  the  plaintiff,  who  escaped,  he 
did,  with  the  assistance  of  the  other  defend- 
ants, enter  the  plaintiff's  house,  to  retake  him. 
The  judge  ruled  that  the  deputation  was  void, 
l)ut  permitted  it  to  go  to  the  jury,  in  mitigation 
of  damages  ;  and  a  verdict  was  found  for  the 
plaintiff  for  $5  damages. 

The  question,  submitted  to  the  court  with- 
out argument,  was,  whether  the  deputation 
was  valid,  and  ought  to  have  been  received. 

Per  Curiam.  The  deputation  was  a  sufficient 
authority  to  the  defendant  Polhemus  to  exe- 
cute the  writ.  The  general  maxim,  that  dele- 
gata,  potestas  non  potest  delegari,  is  correct,  when 
duly  applied  ;  for  to  make  a  deputy  by  a  dep- 
uty, in  the  sense  of  the  maxim,  implies  an  as- 
signment of  the  whole  power,  which  a  deputy 
cannot  make.  A  deputy  has  general  powers, 
which  he  cannot  transfer  ;  but  he  may  consti- 
tute a  servant,  or  bailiff,  to  do  a  particular 
act.1  This  distinction  was  taken  and  laid  down 
by  Lord  Holt,  who  gave  the  opinion  of 
138*]  *the  Court  of  King's  Bench  in  the  case 
of  Parker  v.  Kett(\  Ld.  Raym.,  658;  12  Mod., 
467  ;  1  Salk. ,  95).  In  that  case  the  steward  of 
the  manor  of  Reswick  made  his  deputy -stew- 
ard, who  appointed,  under  his  hand  and  seal, 
B,  a  third  person,  to  be  his  deputy,  to  take  a 
particular  surrender,  who  took  it ;  and  one 
question  which  arose,  in  ejectment,  was 
whether  the  surrender  taken  by  the  deputy  of 
a  deputy-steward  was  good.  The  court  held  it 
good,  and  said  that  B  was  not  a  deputy,  in  the 
proper  sense  of  the  term,  since  he  had  power 
to  do  only  a  particular  act  ;  whereas  a  deputy, 
from  the  nature  of  his  deputation,  has  power 
to  do  all  acts.  They  alluded  to  such  a  case  as 
the  one  now  before  the  court,  and  said  that  it 
was  every  day's  practice  for  under-sheriffs  to 
make  bailiffs  to  do  particular  acts,  and  that 
they  made  them  by  virtue  of  their  general 
deputation  ;  for  the  moment  the  sheriff  made 
an  under-sheriff,  he,  of  necessary  conse- 
quence, gave  him  power  to  make  bailiffs.  The 
case  of  Leak  v.  Hmcett  (Cro.  Eliz.,  533),  and 
the  authorities  there  cited,  contain  the  same 
general  doctrine. 

But  though  the  evidence  ought  to  have  been 
received,  this  case  will  not  justify  a  new  trial. 
As  the  plaintiff  recovered  but  $5,  he  must  pay 
full  costs  to  the  defendants,  as  no  certificate  of 
the  judge  has  been  given,  and  as  the  title  did 
not  in  any  wise  come  in  question.  It  certainly, 
then,  would  not  be  fit  to  award  a  new  trial, 
and  create  all  that  additional  expense,  merely 

1.— 1  Rev.  Stat.,  3T9 ;  1  Rev.  L.,  420,  sec.  5. 
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to  save   $5   to  the  defendants ;  and   on  that 
ground  only  the  motion  is  denied. 

Motion,  denied. 

Cited  in— 12  Wend.,  47 ;  2  Hilt.,  144 ;  2  Wood.  &  M., 
154 ;  1  Sawy.,  488 ;  2  Abb.  U.  8..  272. 


*  JACKSON,  ex  dem.  LEPPEK  ET  AL.,  [*139 

v. 
GRISWOLD. 

Ejectment — Award  by  Onondaga  Commissioners 
— Record — Filing  Dissent — Prima  Facie  Evi- 
dence. 

The  Act  to  Settle  Disputes  concerning  Titles  to 
Lands  in  the  County  of  Onondaga  (20  sess.,  ch.  51),  is 
a  constitutional  act.  The  award  of  the  commission- 
ers under  that  act  is  considered  as  a  matter  of  rec- 
ortl,  to  take  effect  from  its  date ;  and  unless  a  dis- 
sent has  been  f ntered  within  two  years  from  the 
date  of  the  award,  it  is  conclusive.  The  date  of  the 
award  is  prima  facie  evidence  of  the  time  of  its  be- 
ing made ;  and  strong  evidence  will  be  required  to 
show  that  the  date  on  the  face  of  the  award  was  not 
the  true  time. 

THIS  was  an  action  of  ejectment,  for  land  in 
the  township  of  Marcellus,  in  the  County 
of  Onondaga. 

The  cause  was  tried  at  the  Onondaga  Circuit, 
before  Mr.  Justice  Thompson. 

At  the  trial,  the  plaintiff's  counsel  produced 
in  evidence  letters  patent  from  the  State  of 
New  York  to  John  Lepherd,  a  soldier  in  the 
Army  of  the  United  States,  for  lot  No.  2,  in 
Marcellus,  including  the  premises  in  question. 
It  was  proved  that  the  lessor  of  the  plaintiff, 
now  known  by  the  name  of  John  Lepper,  was 
the  person  who  served  as  a  soldier  in  Col.  Cort- 
landt's  regiment,  and  that  there  did  not  appear 
to  be  any  other  person  of  a  similar  name  in  the 
Army. 

The  defendant  offered  in  evidence  the  award 
of  the  Onondaga  commissioners,  dated  the  1st 
March,  1802,  awarding  and  determining  the 
title  to  lot  No.  2,  in  Marcellus,  to  be  in  one 
Abraham  Ten  Eyck  ;  and  the  clerk  of  the 
County  of  Onondaga  produced  a  book  contain- 
ing the  awards  of  the  commissioners,  which 
he  testified  was  deposited  in  his  office  by 
James  Van  Ingen,  clerk  of  the  commissioners, 
sometime  in  December,  1804,  or  in  January, 
1805. 

The  counsel  for  the  plaintiff  objected  to  the 
reading  of  the  award  in  evidence  :  1.  Because 
the  act  appointing  the  commissioners,  &c., 
was  contrary  to  the  constitution  of  the  State, 
and  void.  2.  Because  the  powers  of  the  com- 
missioners were  limited  by  the  act  to  the  first 
Tuesday  of  March,  1802.  and  the  book  of 
awards  could  not  be  legally  filed  in  the  clerk's 
office  after  that  time.  These  objections  were 
overruled  by  the  judge,  and  the  award  was  read 
in  evidence. 

*The  counsel  for  the  plaintiff  read  [*14O 
in  evidence  a  deed  from  John  Lepper  to  Eli 
Parson?  and  Henry  Bradt,  two  of  the  lessors, 
for  lot  No.  2,  in  Marcellus,  dated  the  15th  Sep- 
tember, 1797. 

Two  witnesses  testified  that  the  defendant 
took  possession  of  the  premises  in  question  in 
the  summer  of  1794,  and  has  ever  since  con- 
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tinned  in  possession,  claiming  the  same  as  his 
own. 

Walter  Wood  was  called  as  a  witness  for  the 
plaintiff.  His  testimony  was  objected  to,  but 
admitted  by  the  judge.  He  testified  that  he 
attended  before  the  commissioners,  as  counsel 
for  Eli  Parsons,  one  of  the  lessors,  in  support 
of  his  claim  to  the  lot  in  question  ;  that  the 
point  in  dispute,  in  relation  to  this  and  several 
other  lots,  rested  upon  the  alleged  infancy  of 
the  soldier,  at  the  time  of  executing  the  deed 
under  which  the  adverse  party  claimed  ;  that 
he  did  not  recollect  that  he  asked  the  commis- 
sioners whether  any  award  had  been  made  on 
the  particular  lot  in  question,  but  he  frequent- 
ly made  application  to  them,  between  the  year 
1798  and  the  month  of  February,  1802,  to  know 
whether  any  decision  had  been  made  in  rela- 
tion to  these  lots,  called  infant  lots,  and  was 
uniformly  answered  in  the  negative.  The  wit- 
ness had  frequent  recourse  to  the  office  of  the 
clerk  of  the  commissioners,  between  the  peri- 
ods above  mentioned,  and  during  that  time 
he  did  not  see  the  book  now  produced,  nor  did 
he  ever  see  it,  until  it  was  filed  in  the  office  of 
the  clerk  of  Onondaga  ;  that  Trowbridge,  the 
former  clerk  of  the  commissioners,  kept  a  book 
of  the  minutes  of  the  proceedings  of  the  com- 
missioners, and  another  book,  called  the  book 
of  awards,  but  which  were  not  signed  by  the 
snid  commissioners  ;  neither  of  which  books 
was  the  one  produced,  nor  was  it  either  of  the 
books  of  minutes  kept  by  the  commissioners. 
He  never  knew  the  commissioners  to  refuse 
any  information  which  was  asked.  Another 
14:1*]  witness  testified  that  at  the*request  of 
Parsons,  one  of  the  lessors,  he  inquired  of 
Sanders  Lansing,  one  of  the  commissioners,  in 
January,  1804,  who  informed  him  that  no 
award  had  been  made  on  the  lot  in  question  ; 
and  he  applied,  at  the  same  time,  to  Van  Ingeu, 
the  clerk  of  the  commissioners,  who  informed 
him  that  no  award  had  been  made  on  lot  No. 
2,  in  Marcellus.  In  December,  1804,  or  Janu- 
ary, 1805,  he  applied  again  to  Van  Ingen  for 
the  same  purpose,  who  replied  that  he  could 
not  give  him  the  information  he  required. 

The  counsel  for  the  plaintiff  then  insisted 
that  the  award  of  the  commissioners  produced 
was  void,  and  ought  to  be  rejected  by  the 
judge,  because,  from  the  evidence  produced, 
and  the  inspection  of  the  book,  in  which  the 
awards  did  not  follow  in  order,  it  appeared 
that  the  commissioners  had  not  caused  their 
awards  to  be  entered  in  a  book  provided  by 
them,  in  the  manner  required  by  the  act  con- 
stituting the  board  of  commissioners ;  and 
further,  that  if  the  award  was  regular,  the 
plaintiff,  from  the  evidence  produced,  had 
shown  sufficient  to  excuse  him  for  not  filing 
his  dissent  to  the  award  within  the  time  limit- 
ed by  the  act,  and  that  he  ought  not,  there- 
fore, to  be  precluded  from  bringing  his  action. 

The  judge  charged  the  jury  that  he  consid- 
ered the  award  of  the  commissioners  as  a  mat- 
ter of  record,  which  took  effect  from  its  date  ; 
and  that,  as  no  dissent  had  been  entered  within 
two  years  after  the  date  thereof,  by  the  lessors, 
their  right  of  action  was  barred,  and  the  award 
conclusive,  and  that  the  defendant  was  enti- 
tled to  a  verdict.  The  jury,  accordingly,  found 
a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict ; 


and  the  case  was  submitted  to  the  court  with- 
out argument. 

*THOMPSON,  «/.,  delivered  the  opin  [*142 
ion  of  the  court  : 

This  was  an  action  of  ejectment  for  a  part  of 
lot  No.  2,  in  the  township  of  Marcellus,  in  the 
military  tract.  An  exemplification  of  a  patent 
to  one  of  the  lessors  having  been  produced, 
the  defendant  set  up  an  award  of  the  Onondaga 
commissioners,  bearing  date  the  1st  day  of 
March,  1802,  whereby  the  lot  in  question  was 
awarded  to  Abraham* Ten  Eyck.  The  evidence 
offered  of  the  award  was  the  record  thereof, 
contained  in  a  book  deposited  by  James  Van 
Ingen,  clerk  of  the  commissioners,  with  the 
clerk  of  the  County  of  Onondaga,  sometime  in 
December,  1804,  or  January,  1805.  To  the 
reading  of  this  award  the  plaintiff's  counsel 
objected, 

1.  Because  the  act  instituting  this  board  of 
commissioners  was  unconstitutional. 

2.  Because  the  powers  of  the  commissioners 
expired  in  1802,  and  they  had  no  authority 
afterwards  to  file  the  book. 

It  was  also  made  a  question,  in  the  course  of 
the  trial,  whether  the  reasons  offered,  on  the 
part  of  the  plaintiff,  for  not  entering  a  dissent 
to  the  award,  were  not  sufficient  to  prevent  the 
application  of  the  limitation,  prescribed  by  the 
statute. 

These  objections  were  all  overruled,  and  a 
verdict  found  for  the  defendant.  The  case 
has  been  submitted  without  argument,  which 
is  to  be  regretted,  if  any  reliance  is  placed  on 
the  first  objection  ;  for  I  am  unable  to  discov- 
er any  grounds  giving  color  to  it.  Were  the 
award  of  these  commissioners  made  final  and 
conclusive  respecting-the  title,  there  might  be 
some  reasonable  cause  of  complaint.  But, 
according  to  its  provisions,  the  most  that  can 
be  alleged  is,  that  it  a  pretty  rigorous  statute 
of  limitations.  This  was  a  mere  question  of 
expediency,  resting  solely  with  the  Legislature, 
under  the'peculiar  circumstances  of  that  tract 
of  country  called  the  military  tract.  Whether 
this  statute  is  sufficiently  *guarded  in  [*143 
all  its  parts,  is  not  a  question  for  judicial  in- 
quiry. But  the  constitutionality  of  the  stat- 
ute cannot,  it  appears  to  me,  be  doubted. 

The  second  objection  is  not  true  in  point  of 
fact.  The  first  act  on  the  subject  was  passed 
in  the  year  1797  ;  and  by  several  other  subse- 
quent statutes,  the  powers  of  the  commission- 
ers were-,  from  time  to  time,  revived  and  con- 
tinued, until  January,  1805.  By  the  statute 
of  1797,  the  commissioners  were  directed  to 
cause  their  awards  to  be  entered  in  a  book  or 
books,  to  be  provided  by  them  for  that  pur- 
pose ;  and  that,  when  they  had  executed  the 
trusts  committed  to  them,  they  should  deposit 
such  book  or  books  in  the  office  of  the  clerk 
of  the  County  of  Onondaga,  there  to  remain 
as  records  of  their  proceedings.  The  book 
produced  was  matter  of  record,  and  had  been 
deposited  either  a  short  time  before  or  after 
the  powers  of  the  commissioners  expired.  The 
precise  time  is  not  stated.  The  directions  of 
the  statute  were,  therefore,  in  this  respect, 
strictly  pursued.  The  testimony  offered  as  an 
excuse  for  not  entering  a  dissent,  even  admit- 
ting it  competent,  was  too  loose  to  be  entitled 
i  to  much  consideration.  The  inquiries  made 
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by  Mr.  Wood  were  general,  as  to  a  certain  de- 
scription of  lots,  and  not  pointed  particularly 
to  the  one  in  question  ;  besides,  all  his  inquir- 
ies were  anterior  to  the  date  of  the  award. 
The  information  given  to  Mr.  Parsons  by  the 
clerk  of  the  commissioners,  might  afford  some 
reason  to  doubt  whether  the  award  was  signed 
at  the  time  it  bears  date,  but  was  of  itself  alto- 
gether insufficient  to  establish  that  fact.  Had 
that  been  the  object  of  the  testimony,  and  ac- 
companied with  other  evidence,  showing  that 
to  have  been  the  case,  the  award  would  have 
been  considered  as  taking  effect  from  the  time 
when  signed.  But  the  testimony  offered  was 
not  sufficient  to  rebut  the  prima  facie  evidence 
arising  from  the  date  on  the  face  of  the  award. 
No  dissent  appears  ever  to  have  been  entered. 
144*]  *The  award  has  been  a  matter  of  record 
since  January,  1805,  to  which  recourse  might 
have  been  for  information.  We  can  see  no 
possible  grounds  on  which  the  case  can  be 
taken  out  of  the  positive  provisions  of  the 
statute,  that  the  award  shall  be  binding  and 
conclusive,  unless  a  dissent  is  entered  within 
two  years  after  the  making  thereof. 

The  motion  for  a  new  trial  must,  therefore, 
be  denied.' 


Motion  denied. 

Cited  in— I  Hill,  339 ;  10  Paige, 
1  Paine,  563. 


I ;  20  Hun,  502 ; 


JACKSON,  ex  dem.  VAN  DUSEN  ET  AL., 


VAN  DUSEN. 

1.  Will — Witnesses  Dead — Handwriting — Mark 
— Initials — Proof.  2.  Evidence — Possession  by 
Devisee — Declaration  of  Third  Party.  3. 
Competency  of  Witness.  Presumption  of  Sani- 
ty— Onus  Probandi —  When  it  Shifts. 

Where  the  witnesses  to  a  will  were  all  dead,  and 
one  of  them  had  signed  the  initials  of  his  name,  as 
his  mark,  and  the  testator  had  also  signed  his  mark, 
and  the  handwriting  of  two  of  the  witnesses  was 
proved ;  and  a  witness,  at  the  trial,  in  1807,  swore 
that  he  had  seen  the  other  witness  make  his  mark, 
in  the  year  1760,  to  a  paper  in  his  possession,  and 
that  from  a  comparison  of  the  two  marks,  and 
from  the  peculiar  manner  in  which  one  of  the  in- 
itial letters  was  made,  he  believed  the  mark  affixed 
to  the  will  was  made  by  the  witness  to  it ;  this  was 
held  sufficient  evidence  of  the  execution  of  the  will, 
to  permit  it  to  be  read  to  the  jury,  when  accom- 
panied with  evidence  of  a  possession  by  the  devisees 
under  the  will,  and  of  the  declarations  of  one  of  the 
other  witnesses,  in  his  lifetime,  as  to  the  dae  attes- 
tation by  all  the  witnesses.  This  is  not  proof  by 
comparison  of  hands. 

The  acts  and  declarations  of  third  persons  in  pos- 
session of  lands,  are  admissible  in  evidence  to  prove 
a  continued  possession  under  an  ancient  will,  so  as 
to  make  out  its  formal  execution. 

The  widow  of  a  person  deceased  is  a  competent 
witness,  in  an  action  of  ejectment  brought  to  re- 
cover the  possession  of  lands  claimed  under  her 
husband,  though  she  would  be  entitled  to  dower  in 
the  lands. 

The  sanity  of  a  testator  is  presumed,  until  the 
contrary  appears.  The  onus  probandi,  as  to  his 
mental  incapacity,  lies  on  the  party  who  alleges  the 


NOTE. — Proof  of  handwriting  of  subscribing  wit- 
ness—When admissible.  See  Mott  v.  Doughty,  1 
Johns.  Cas.,  230,  and  note. 

What  competent  evidence  of '.  SeeTitford  v.  Knott, 
2  Johns.  Cas.,  211,  and  note. 

2.  As  to  evidence  of  possession  in  support  of  au- 
thenticity of  ancient  deeds  or  wills,  see  Jackson 
v.  Blanshan,  3  Johns.,  292,  and  note. 
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insanity.  But  if  a  mental  derangement  has  been 
proved,  it  is  then  incuml>ent  on  the  devisee  to  show 
a  lucid  interval,  or  the  sanity  of  the  testator,  at  the 
time  of  executing  the  will. 

Citations—  4  Johns.,  230;  Peake's  Ev..  27;  Swin., 
3,45;  Bac.  Abr.,  Let.  F.  tit.  Idiots;  1  Peake's  Ev., 
373  ;  Love,  Wills,  51,  142  ;  6  Cruise's  Dig.,  14  :  3  Atk., 
361  ;  3  Pr.  Ch.  Rep.,  443,  445  ;  13  Ves.,  .fun.,  87. 


fPHIS  was  an  action  of  ejectment,  brought  to 
1  recover  the  third  part  of  a  farm  in  the  pos- 
session of  the  defendants,  in  the  town  of 
Canaan,  in  the  County  of  Columbia.  The 
cause  was  tried  at  the  Columbia  Circuit,  in 
October,  1807,  before  Mr.  Justice  Van  Ness. 

At  the  trial,  the  plaintiff  proved  that 
Johannes  Van  Dusen,  the  grandfather  of  the 
lessors,  in  his  lifetime,  was  seized  of  the  prem- 
ises in  question,  and  also  of  an  estate  in  Kin- 
derhook.  where  he  lived  ;  and  that  he  died  in 
1757,  leaving  four  sons,  viz.,  Robert,  Lucas, 
Lawrence,  *and  John,  and  two  daugh-  [*145 
ters.  The  plaintiff  then  offered  in  evidence 
the  last  will  and  testament  of  Johannes  Van 
Dusen  ;  and  after  proving  that  Arent  Van 
Dyck  and  Samuel  Wheeler,  two  of  the  wit- 
nesses, had  been  dead  between  30  and  40  years, 
and  that  Wijliam  Claw,  the  other  witness,  had 
been  dead  about  two  years,  he  offered  to  prove 
the  execution  of  the  will,  by  proof  of  the  hand- 
writing of  Van  Dyck  and  Claw,  two  of  the 
witnesses,  and  by  proving  that  the  mark  of 
Wheeler,  the  other  witness,  affixed  to  the  will 
as  his  mark,  was  similar  to  another  mark  which 
had  been  made  by  Wheeler,  in  the  presence  of 
the  witness,  in  the  year  1760.  and  then  in  his 
possession,  at  the  trial.  The  counsel  for  the 
defendant  objected  to  this  testimony,  but  the 
objection  was  overruled  by  the  judge. 

The  plaintiff  then  proved  the  handwriting  of 
Van  Dyck  and  Claw  ;  and  Henry  A.  Van  Dyck, 
a  witness,  testified  that  he  had  seen  Wheeler, 
the  other  witness  to  the  will,  make  his  mark 
in  1760,  and  that  he  subscribed  his  name  as  a 
witness  to  such  signature  ;  and  that  from  a 
comparison  of  the  mark  affixed  to  the  said 
will,  offered  in  evidence  by  the  plaintiff,  with 
the  mark  so  made  by  Wheeler  in  1760,  he  be- 
lieved that  Wheeler  made  the  mark  to  the  will; 
that  there  is  a  small  difference  between  the 
W  in  the  two  marks,  and  that  he  judged  only 
from  the  comparison  of  the  two,  and  from  the 
manner  the  S  was  made,  it  being  inverted,  (g). 

The  plaintiff  also  proved,  that  at  the  time  of 
the  death  of  Johannes  Van  Dusen,  Robert, 
his  eldest  son,  was  married  ;  that  the  three 
brothers,  Robert,  Lawrence,  and  John,  suc- 
ceeded to  possession  of  the  house  occupied  bv 
the  testator,  in  his  lifetime,  and  of  the  home- 
stead, farm,  and  mill  ;  and  a  new  mill  was 
built  by  them,  before  the  Revolution,  in  the 
place  where  the  old  one  stood.  Until  the  mar- 
riage of  John,  which  was  in  1780  or  1781, 
Robert  principally  attended  the  mill,  and  Law- 
rence and  *John  worked  on  the  farm.  [*146 
Lawrence  married  soon  after  the  death  of  the 
testator,  and  lived  until  his  death  on  the  farm, 
but  in  a  separate  house,  built  after  the  death  of 
the  testator.  Lawrence  had,  however,  lived  a 
short  time  at  New  Lebanon,  on  the  premises 
in  question.  He  died  without  issue.  John. 
after  his  marriage,  attended  in  turn  with  Rob- 
ert at  the  mill  ;  and  after  living  about  a  year 
and  a  half  with  Robert,  occupied  an  additional 
building  to  the  house,  where  he  remained 
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until  1787,  when  he  purchased  a  house  and  lot 
.at  H  short  distance,  where  he  resided  until  his 
death,  and  his  children  have  lived  there  ever 
since. 

The  plaintiff  then  proved  (the  evidence  was 
objected  to  by  the  defendant's  counsel, but  the 
objection  was  overruled  by  the  judge)  that  in 
1794,  Daniel  Staats  purchased  the  mill  of  John 
Van  Dusen,  and  Catharine  Van  Dusen,  widow 
•of  Robert  Van  Dusen,  Stephen  V.  Lawrence, 
John  A.  Van  Buren  and  Mary,  his  wife,  and 
Cynthia  Van  Dusen  ;  that  John  Van  Dusen, 
.at"  that  time,  claimed  one  third  of  the  mill, 
Stephen  and  Lawrence  claimed  one  third, 
under  their  Uncle  Lawrence,  deceased,  and 
John  A.  Van  Buren,  and  his  wife,  and  Cynthia 
Van  Dusen  claimed  the  other  third,  under  the 
will  of  Robert  Van  Dusen,  deceased  ;  that  the 
said  John  A.  Van  Buren,  in  the  presence  of 
the  oilier  heirs  of  Robert,  in  answer  to 
:a  question  put  to  him  respecting  the  mill, 
-at  that  time,  told  the  witness  that  they  held 
the  mill  under  the  will  of  Johannes  Van 
Dusen,  deceased, but  the  other  heirs  said  noth- 
ing about  the  mill.  The  purchase  money  was 
paid  to  them  in  the  proportions  above  men- 
tioned. At  that  time  the  defendant  lived  oa 
the  premises  in  question,  at  Canaan,  and  was 
not  consulted  by  Staats  about  the  title  or  the 
sale  of  the  mill 

The  defendant  offered  to  prove  by  Daniel 
'Staats,  on  his  cross-examination,  that  in  1795, 
he,  the  witness,  purchased  from  John  Van 
147*]  Dusen  his  claim  to  one  third  of  *the 
old  homestead  of  the  testator  ;  that  he  claimed 
the  same  of  the  children  of  Robert  Van  Dusen 
but  that  they  resisted  that  claim,  in  the  pres- 
ence of  John  Van  Dusen,  on  the  ground  that 
the  will  under  which  he  claimed  was  invalid, 
and  that  John  Van  Dusen  thereupon  repaid  to 
the  witness  the  money  he  had  received,  and 
rescinded  the  contract.  This  evidence  was 
objected  to  by  the  plaintiff's  counsel,  and  was 
rejected  by  the  judge. 

The  plaintiff  then  produced  in  evidence  a 
deed  dated  the  14th  July,  1794,  from  the 
parties  above  mentioned  to  Daniel  Staats  and 
Adam  I.  Van  Alen,  for  the  said  mill,  which 
was  objected  to, but  the  objection  was  overruled 
by  the  judge. 

"The  plaintiff  then  called  as  a  witness  Eliza- 
beth Van  Dusen,  the  widow  of  John  Van 
Dusen,  deceased,  the  father  of  the  lessors. 
She  was  objected  to  as  incompetent,  but  the 
objection  was  overruled  by  the  judge.  She 
testified  that  she  married  in  1781,  and  that  her 
husband  was  68  years  old  when  he  died,  and 
her  eldest  child  was  15  years  old,  her  sec- 
ond 13,  and  her  youngest  7;  at  which  time 
Lawrence  Van  Dusen,  her  brother-in-law, 
lived  on  the  premises  in  question,  but  he 
(Lawrence)  afterwards  returned  and  continued 
at  the  old  homestead,  in  a  separate  house, until 
his  death.  Before  John,  the  husband  of  the 
witness,  left  the  old  homestead,  to  live  in  a 
house  about  half  a  mile  distant,  the  brothers 
made  a  parol  division  of  the  land  of  their 
father,  except  the  land  in  ^yarwiguunc)which 
was  not  divided,  a  part  of  it  being  in  dispute 
between  the  proprietors  and  settlers,  and 
John  refused  to  take  it  for  his  share.  In 
making  the  division,  the  land  on  the  east  side 
-of  the  creek  was  considered  as  one  third  of  the 


Kinderhook  estate,  and  the  land  on  the  west 
side  of  the  creek  as  two  thirds,  and  was  so  di- 
vided ;  John  took  the  one  half  of  the  land  on 
the  west  side  of  the  creek, but  no  division  was 
made  between  Robert  and  Lawrence.  John 
possessed  the  land,  *agreeably  to  this  [*148 
division,  until  he  died,  in  May,  1797.  While 
the  brothers  lived  at  the  old"  homestead,  the 
work  was  done  in  common,  each  taking  a  third 
of  the  produce.  The  witness  said  that  she  was 
not  present  all  the  time  while  the  parol  divis- 
ion was  made,  and  her  knowledge  was  derived 
chiefly  from  the  information  of  her  husband. 
She  never  heard  of  any  dispute,  at  that  time, 
about  the  will, and  the  land  at  the  Warwiguunc 
was  always  talked  of  as  belonging  to  the  three 
brothers.  Robert  died  in  August,  1790.  In 
the  conversation  about  the  division,  the  de- 
fendant claimed  no  land  at  Kinderhook. 

The  plaintiff  produced  a  release  from  John 
A.  Van  Buren,  and  Mary,  his  wife,  Catharine 
Van  Dusen,  Stephen  Van  Dusen,  Lawrence 
Van  Dusen,  and  CynthiaVan  Dusen. dated  18th 
March,  1797,  to  John  Van  Dusen,  for  the  lands 
in  his  possession,  which  deed  was  objected  to, 
but  admitted  by  the  judge. 

The  plaintiff  then  gave  in  evidence  a  lease 
from  John  Van  Dusen  to  Isaac  Van  Volken- 
burgh,  dated  22d  May,  1798,  for  the  house 
which  John  left  at  Collies  Crall. 

The  plaintiff  also  offered  in  evidence  the 
last  will  and  testament  of  Johannes  Van 
Dusen,  dated  the  22d  of  December,  1757, which 
was  objected  to,  but  admitted  by  the  judge  ; 
and  the  same  was  read  to  the  jury.  By  this 
will  the  testatsr  devised  all  his  real  estate  to 
his  three  sons  Robert,  Lawrence,  and  John, 
fifty  pounds  to  his  son  Lucas,  and  his  personal 
property  to  his  two  daughters.  It  was  proved 
that  the  two  daughters  had  the  personal  prop- 
erty of  the  testator,  and  John  took  a  Bible  de- 
vised to  him  by  the  said  will.  The  counsel 
for  the  plaintiff  admitted  that  the  defendant 
was  then  in  possession  of  the  premises  in  ques- 
tion, and  had  been  possessed  thereof  for  22 
years. 

It  appeared  that,  about  40  years  ago,  Lucas 
applied  to  John  for  a  part  of  the  lands  in  the 
town  of  Canaan,  belonging  to  the  testator  in 
his  lifetime,  and  of  which  the  *premises  [*  1 49 
in  question  are  a  part,  and  John  told  him 
that  he  must  apply  to  his  brother  Robert  ;  and 
that  the  land  on  which  the  mill  was  built  was 
bought  by  Robert.  From  1767  to  1772,  the 
premises  were  held  under  Robert,  by  one  Du- 
mond,  who  paid  rent.  In  1772  Robert  leased 
them  for  ten  years  to  one  Bullus.  Lawrence 
Van  Dusen  and  one  Hugener,  afterwards  held 
them  under  Robert,  until  about  22  years  ago, 
when  the  defendant  went  into  possession. 

Herman  Vosburgh,  a  witness  on  the  part  of 
the  defendant,  was  called  to  prove  the  decla- 
rations of  William  Claw,  one  of  the  wit- 
nesses to  the  will,  in  his  lifetime  ;  he  testified 
that  Claw  told  him  that  when  the  will  of  Jo- 
hannes Van  Dusen  was  drawn,  he,  Claw,  and 
Samuel  Wheeler,  were  called  into  the  room  to 
attest  it,  which  they  did  ;  that  the  testator  was 
so  weak  that  he  could  not  hold  a  pen,  and 
Arent  Van  Dyck,  the  person  who  drew  the 
will,  put  the  pen  into  his  hand,  and  made  the 
mark,  and  that  the  testator  was  not  in  his  senses 
at  the  time. 
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The  case  contained  a  detail  of  other  testi- 
mony, as  to  the  insanity  of  the  testator,  and  as 
to  the  adverse  possession  of  the  defendant ;  but 
which,  from  the  opinion  of  the  court,  it  is 
thought  unnecessary  here  to  state. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial  on  the  following  grounds  : 

1.  Because  improper  evidence  was  admitted 
by  the  judge. 

2.  Because  proper  evidence  was  rejected  by 
him. 

3.  Because  the  verdict  was  against  evidence; 
first,  as  to  the  insanity  of  the  testator,  and, 

•  second,  as  to  the  question  of  the  possession  of 
the  defendant. 

4.  For  the  misdirection  of  the  judge. 

Mr.  H.  Bleecker,  for  the  defendant:  '1.  As 
to  the  proof  of  the  execution  of  the  will. 
15O*]  Three  witnesses  are  necessary  *to  every 
devise  of  lands.  When  all  the  witnesses  to  a 
will  are  dead,  their  handwriting  and  that  of  the 
testator  must  be  proved.  (Peake's  Law  of  Evi- 
dence, 401,  372  ;  2  Stra.,  1109  ;  Comun,  531  ; 
Powell  on  Devises,  70S,  719.)  In  the  present 
case,  the  handwriting  of  two  of  the  witnesses 
only  was  proved.  The  signature  of  the  other 
witnesses  was  a  mark  with  the  initials  of  his 
name,  and  the  witness  who  was  called  to  prove 
this  signature  decided  on  a  comparison  of  this 
mark  with  one  he  had  seen  made  before.  He 
never  saw  the  witness  to  the  will  write. 

The  object  of  the  statute,  as  to  the  proof  of 
wills,  is  to  prevent  fraud.  The  handwriting  of 
all  the  witnesses  must  be  proved  ;  for  it  must 
appear  that  they  all  attested.  Proof  of  the 
handwriting  of  one  does  not  prove  the  attes- 
tation of  the  others,  as  it  is  not  requisite 
that  all  should  attest  at  the  same  time. 

The  process  by  which  the  mind  acquires  a 
knowledge  of  handwriting,  is  from  an  ac- 
quaintance arising  from  frequently  seeing  it, 
by  which  the  general  character  is  recollected, 
not  from  the  formation  of  particular  letters  or 
a  single  inspection.  There  can  hardly  be  such 
a  knowledge  of  the  handwriting  of  one  who 
merely  makes  a  mark.  The  necessity  of  the  case 
is  no  answer  to  the  positive  provisions  of  the  stat- 
ute. .  Courts  of  law  have  wisely  rejected  all 
evidence  from  a  comparison  of  hands,  unsup- 
ported by  other  evidence.  (Peake's  Law  of  Evi- 
dence, 105, 106,  3d.  ed.,  by  Day,  and  notes;  4 
Esp.  Rep.,  273;  4  Esp.  Rep.,  117;  Peake's 
N.  P.,  20;  6  State  Tr.,  275,  Layer's  case.)  The 
proper  testimony  is,  "  the  belief  which  the  wit- 
ness entertains  of  the  writing  in  question  be- 
ing the  party's,  from  some  previous  acquaint- 
ance with  his  hand."  He  must  declare  his 
knowledge,  not  his  opinion,  or  judgment.  He 
must  say,  "I  have  seen  the  party  write,  and  I 
know  his  writing,  therefore  I  believe  it  to  be  his 
hand."  In  the  present  case,  the  proof  of 
Wheeler's  signature  clearly  amounts  to  a  com- 
parison of  hands.  Henry  Van  Dyck,  the  wit- 
ness called,  had  no  knowledge  of  Wheeler's 
handwriting.  He  could  not  have  any.  He 
was  only  a  witness  once  to  a  mark  made  by 
Wheeler,  in  the  year  1760.  He  had  no  knowl- 
151*]  edge  of  his  usual  manner  *of  making 
marks.  If  the  will  had  been  produced  to 
him,  without  the  other  papers,  he  could  not 
have  pretended  to  know  the  signature  of  the 
witness  to  the  will. 
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In  the  case  of  Garrets  v.  Alexander  (4  Esp. 
Cases,  87),  a  witness  was  called  to  prove  the 
handwriting  of  the  defendant  to  a  foreign  bill 
of  exchange,  and  he  said  he  had  seen  the  de- 
fendant sign  the  bail-bond  in  the  cause,  but 
had  never  seen  him  write  on  any  other  occa- 
sion; that  the  handwriting  to  the  bill  was  like 
that  subscribed  to  the  bail-bond;  but  he  could 
form  no  belief  on  the  subject.  Lord  Kenyon 
said,  the  witness  must  form  a  judgment,  with- 
out comparing  the  hands;  and  though  he  al- 
lowed the  evidence  to  go  the  jury  in  that  case, 
the  propriety  of  this  permission  was  afterwards 
strongly  doubted  by  Lord  Eldon.  (8  Vesey, 
Jun.,  476.) 

2.  The  evidence  as  to  the  acts  of  acquies- 
cence of  the  brothers  and  sisters  of  the  defend- 
ant under  the  will  was  inadmissible.  Acts  of 
third  persons  ought  not  to  prejudice  the  de- 
fendant. He  was  not  bound  bv  their  acts.  If 
they  thought  proper  to  consider  the  will  as 
valid,  the  rights  of  the  defendant  ought  not  to 
be  affected  by  their  admissions,  with  respect 
to  other  property.  (Kirby's  Rep. ,  62, 174, 203 ; 
Barnes,  436.)  Again,  if  these  acts  were  evi- 
dence against  the  defendant,  similar  acts 
ought  to  have  been  received  when  in  his  favor; 
but  they  were  rejected  by  the  judge. 

Elizabeth  Van  Dusen,  the  mother  of  the  les- 
sors, was  an  incompetent  witness.  Her  testi 
mony  went  to  establish  the  title  of  her  hus- 
band, and  thereby  to  give  her  a  right  of  dower. 
Verdicts  are  evidence  between  parties  and 
privies.  (Buller's  N.  P.,  232;  Peake's  Evi- 
dence, 36,  40  ;  1  Gilbert's  Evidence,  32,  35  ; 
Com.  Dig.  Ev.,  A.  5.)  A  verdict  for  or  against 
the  plaintiff  may  be  in  evidence  in  an  action 
by  another  for  the  same  thing;  or  where  the 
same  question  of  fact  has  been  tried,  it  may  be 
given  in  evidence,  though  not  between  the 
same  parties.  In  the  present  case  the  title  of 
the  witness  to  dower  was  the  same  as  in  the 
plaintiff's  title,  and  the  same  point  or  fact  was 
in  controversy. 

*3.  Next,  as  to  the  proof  of  the  sanity  i*  152 
of  the  testator.  Here  the  counsel  went  into  an 
examination  of  the  testimony  at  the  trial,  and 
contended  that,  from  the  whole,  there  was  evi- 
dence of  his  insanity,  and  that  the  jury  were 
misdirected  on  the  subject.  He  contended, 
also,  that  it  was  proved  that  Robert  Van  Du- 
sen, and  those  claiming  under  him,  had  pos- 
sessed the  premises  uninterruptedly  since  1760. 
That  the  uninterrupted  receipt  of  the  rents 
and  profits,  without  any  account,  was  the 
highest  evidence  of  an  adverse  possession. 

Messrs.  Van  Vechten  and  Van  Dyck,  contra: 
It  is  true  the  law  requires  the  best  evidence  in 
the  power  of  the  party.  Where  witnesses  to  a 
deed  or  will  are  dead,  or  cannot  be  obtained, 
the  next  best  evidence  is  proof  of  their  hand- 
writing, and  circumstantial  evidence.  As  to 
the  proof  of  execution,  a  will  and  a  deed  are 
on  the  same  footing.  If  the  handwriting  of 
the  witnesses  cannot  be  proved,  still  you  may 
give  in  evidence 'facts  and  circumstances  as  to 
the  execution.  In  the  case  of  an  ancient  will, 
where  no  account  can  be  given  of  a  witness, 
proof  of  his  handwriting  may  be  dispensed 
with.  (Roberts  on  Frauds.  438,  446.)  The 
handwriting  of  two  of  the  witnesses  was  fully 
proved.  The  general  rule  is  that  the  hand- 
writing of  a  testator  must  be  proved;  but  how 
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is  the  handwriting  to  be  proved  where  the  par- 
ty does  not  write,  but  merely  makes  a  murk? 
All  the  evidence  of  the  signature  that  the  nat- 
ure of  the  case  admitted  was  produced.  It  is 
not  necessary  that  the  witness  who  is  called  to 
prove  the  handwriting  of  a  party,  should  have 
seen  him  frequently  write.  Many  persons  sel- 
dom write.  It  is  enough  if  he  has  seen  him 
write  once,  and  believes  the  writing  or  signa- 
ture produced  to  be  his.  The  facts  and  cir- 
cumstances were  strong,  and  sufficient  to  sat- 
isfy the  jury. 

Again,  this  being  an  ancient  will  of  more 
than  40  years'  standing,  and  the  testator  hav- 
153*]  ing  been  dead  for  *above  40  years,  in- 
ferior evidence  is  admissible  as  to  its  execu- 
tion. If  the  devisees  have  taken  and  held  un- 
der the  will,  the  presumption  of  law  arising 
from  this  possession,  according  to  an  ancient 
will,  is  that  it  was  duly  executed.  Besides 
evidence  of  the  possession  under  the  will, 
there  was  recognition  of  it  by  the  defendant, 
as  to  the  property  in  Canaan. 

The  counsel  then  entered  into  an  examina- 
tion of  the  evidence  as  to  the  sanity  of  the  tes- 
tator. As  to  the  rules  of  law  on  this  subject, 
they  cited  Swinburn,  46;  Powell  on  Devises, 
709  to  713;  Buller's  2f.  P.,  236;  4  Esp.  Cases, 
38,  145,  145;  Runnington,  251,  272;  2  Term 
Rep.,  53;  3  Atkyns,  359. 

Mr.  Van  Buren,  in  reply :  Where  the  pos- 
session of  property  accompanies  a  deed,  it  is 
the  posession  which  affords  evidence  of  the 
validity  of  the  deed.  Its  antiquity  is,  in  itself, 
a  circumstance  of  suspicion.  Mere  length  of 
time,  without  strong  circumstances  in  favor 
of  a  will,  proves  nothing.  In  the  present  case, 
there  was  an  adverse  possession  of  the  prem- 
ises by  the  defendant,  and  a  constant  dispute 
about  the  property.  Why  was  not  the  will 
proved  when  the  witnesses  were  living?  Or 
why  was  not  this  action  brought  sooner?  In- 
quiries were  made  about  the  will  above  25 
years  ago.  This  long  delay  in  proving  the 
will,  and  asserting  the  present  claim  of  the 
lessors,  is  very  strong  evidence  of  their  belief 
of  the  invalidity  of  the  will. 

He  next  examined  the  evidence  as  to  the 
sanity  of  the  testator,  and  strenuously  con- 
tended that  the  verdict  was  palpably  against 
evidence  on  that  point.  He  cited  3  Bro.  C.  C., 
440;  Doug.,  241;  8  Viner,  43;  Devise,  A,  167, 
Z;  6  Co.  24,  Winchester's  case. 

Admitting,  however,  the  will  to  be  valid,  he 
insisted  that  the  adverse  possession  of  the  de- 
154*]  fendant  was  sufficient  *to  bar  the 
plaintiff's  right  of  recovery.  In  1767  Robert 
let  the  premises  in  his  own  name;  again,  in 
1772,  he  leased  them  to  oneBullusfor  10  years 
with  covenants.  Other  persons  had  possession 
afterwards  under  Robert,  until  about  22  years 
ago,  when  he  settled  his  son/  the  defendant, 
upon  the  premises,  who  has  been  in  possession 
during  all  that  time.  There  is  evidence  of  an 
exclusive  possession  in  Robert  and  the  defend- 
ant for  40  years;  and  this  possession  was  ad- 
verse from  its  beginning. 

VAN  NESS,  /.,  delivered  the  opinion  of  the 
court : 

The  determination  of  this  motion  involves 
the  consideration  of  the  following  questions 
of  law,  viz.  : 
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1.  Is  there  sufficient  evidence  to  establish 
the  formal  execution  of  the  will  of  Johannes 
Van  Dusen? 

2.  Was  improper  testimony  admitted,    or 
proper  testimony  excluded? 

8.  Was  Elizabeth  Van  Dusen  a  competent 
witness? 

4.  Was  the  jury  misdirected,  by  being  in- 
structed that  the  sanity  of  the  testator  (Jo- 
hannes Van  Dusen)  was,  in  the  first  instance, 
to  be  presumed,  and  that  it,  therefore,  was  in- 
cumbent on  the  defendant,  in  order  to  avoid 
his  will,  to  prove  he  was  not  sane  ? 

1.  All  the  attesting  witness  to  the  will  being 
dead,  the  plaintiff  proved  the  handwriting  of 
two  of  them ;  and  some  slight  evidence  was 
given  to  prove  the  letters  S.  W .  to  have  been 
made  by  Samuel  Wheeler,  the  third  witness  ; 
but  to  the  latter,  I  do  not  know,  nor  did  I  at 
the  time  attach  any  importance.     In  addition 
to  this,  the  plaintiff  gave  very  strong  evidence 
of  continued  possession  of  the  testator's  Kin- 
derhook    estate,    by   the  devisees  and    those- 
ciaiming  under  them,   in  conformity  to  the 
will ;  that  estate,  at  the  time  of  his  decease, 
and  for  a  long  time  afterwards,  being  the  most 
valuable  part  of  the  real  property,  and  the  only 
portion  of  it  not  in  dispute.     *The  tes-  [*155 
tator  having  made  his  mark,  no  evidence,  of 
course,  could  be  given  or  expected  to  prove- 
his  handwriting.     This  is  the  substance  of  the 
testimony,  as  if  stood  when  the  will  was  ad- 
mitted ;  and  there  can  be  no  doubt  that  it  was 
abundantly  sufficient  to  entitle  the  plaintiff  to- 
read  it  to  the  jury  ;  but  if  it  were  otherwise,, 
this  application  must  now  be  determined  upon 
all  the  facts  appearing  in  the  case.     The  dec- 
larations of  William  Claw,  one  of  the  witnesses 
to  the  will,  were  given  in  evidence  by  the  de- 
fendant ;  by  these  the  facts  that  the  testator 
made  his  mark  to  the  will,  acd  that  he  (Claw) 
and  S.  Wheeler  duly  attested  the  execution, 
are  fully  established  ;  so  that  this  point  is  no< 
longer  doubtful  or  controvertible.  It  is  proper, 
however,  to  observe,  that  the  counsel  who  ar- 
gued in  support  of  this  application,  appears  to 
me  to  misapprehend  the  testimony  admitted 
on  the  trial,  to  prove  the  handwriting  of  S. 
Wheeler.     It  is  supposed  that  this  was  an  at- 
tempt on  the  part  of  the  plaintiff  to    prove 
Wheeler's   handwriting,  by  what  is  termed, 
"comparison  of  hands,"  which,  it  is  contended, 
according  to  the  present  settled  law,  is  not 
competent  testimony.     I  by  no  means  intend 
to  controvert  the  rule  as  stated ;  but,   accord- 
ing to  my  understanding  of  the  evidence  given, 
it  has  no  application  to  this  case.  The  amount 
of  the  evidence  is  that  the  witness  (H.  A.  Van 
Dyck)  had  once  seen  Wheeler  make  the  initial 
letters  of  his  name  to  a  paper  then  in  his  pos- 
session ;  and  that  from  the  peculiar  character 
and  structure  of  these  letters,  particularly  the 
letter  S  (which  was  inverted),  he  believed  the 
letters  to  the  will  were  made  by  Wheeler. 
This  is  the  usual  manner  of  proving  a  man's 
handwriting,  every  day  pursued  in  our  courts 
of  justice,  and  differs  wholly  from  that  species 
of  evidence  to  which  the  objection  applies. 

2.  The  evidence  improperly  admitted  is  said 
to  be,  1.  That  of  Daniel  Staats,  relative  to  the 
declarations  of  *John  A.  Van  Buren,  [*166 
when  he  and  others,  the  children  of  Robert 
Van  Dusen,  sold  the  mill.      2.  The  admission. 
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of  the  deed  given  for  the  mill;  and,  3.  The 
proof  of  the  payment  of  the  consideration,  for 
which  the  mill  was  sold,  to  the  grantors  of  the 
mill,  according  to  the  proportion  of  interest 
each  claimed  therein.  The  objection  is,  that 
this  evidence  ought  not  to  have  been  received 
to  prejudice  the  rights  of  the  defendant;  to 
this  I  will  endeavor  to  give  a  satisfactory  an- 
swer. 

It  must  be  distinctly  understood  that  this  tes- 
timony was  offered  to  establish  the  formal  exe- 
cution of  the  will,  by  showing  that  possession 
had  gone  according  to  it,  and  for  no  other  pur- 
pose ;  and  also,  that  at  the  time  it  was  admit- 
ted, the  sanity  of  the  testator  had  not  become 
a  subject  of  inquiry.  The  mill  constituted  but 
a  small  part  of  the  estate  of  Johannes  Van 
Dusen,  if  it  ever  did  belong  to  him.  The 
counsel  for  the  defendant  contend  that  it 
never  did  belong  to  him  ;  and  they  proved  on 
the  trial  that  Robert  Van  Dusen  purchased  the 
ground  upon  which  the  mill  was  erected,  sub- 
sequent to  his  father's  decease.  It  appears, 
however,  that  the  mill  was  built  at  the  joint 
expense  of  the  three  brothers,  John,  Robert 
and  Lawrence  ;  that  they  occupied  it  as  ten- 
ants in  common  ;  that  it  was  placed  opposite 
to  where  a  mill  of  Johannes  Van  Dusen,  the 
father,  had  previously  stood,  on  a  different 
side  of  the  Kinderhook  Creek,  and  the  dam 
probably  extended  over  the  land  formerly  of 
Johannes.  If  the  fact  be,  as  the  counsel  for 
the  defendant  aver,  that  the  mill  was  not  par- 
cel of  the  real  estate  of  Johannes  Van  Dusen, 
then  the  testimony  in  question  could  not  pos- 
sibly have  had  any  influence  upon  the  decision 
of  the  cause,  and  the  objection  would,  for  that 
reason,  fall  to  the  ground.  I  admitted  the  evi- 
dence, however,  in  a  stage  of  the  trial  when 
the  mill  appeared  to  have  been  parcel  of  the 
estate  of  which  Johannes  Van  Dusen  died 
seized.  Was  it,  then,  proper  ?  It  is  conceded 
157*]  that  the  fact  of  continued  *possession, 
under  an  ancient  will,  is  good  evidence  to  show 
the  formal  execution  of  it.  How  is  that  fact 
to  be  made  out  in  the  present  case  ?  The  real 
estate  of  Johannes  Van  Dusen,  at  the  time  of 
the  trial,  was  occupied  by  various  persons,  and 
some  of  it  had  passed  through  several  hands, 
before  it  came  to  the  then  possessors.  To  prove 
that  it  had  uniformly  been  held  under  the 
will,  the  plaintiff  was  obliged  to  trace  back  the 
possession  of  the  different  portions  of  it 
through  the  several  successive  occupants,  up 
to  the  will.  He  accordingly  first  proved  the 
partition  of  the  farm  in  Kinderhook  between 
the  three  devisees,  Robert,  John,  and  Lawrence, 
pursuant  to  the  disposition  thereof  made  in 
the  will.  The  mill,  then  owned  and  possessed 
by  Staats,  was  next  shown  to  have  been 
claimed  and  possessed  under  the  same  title.  It 
is  insisted  that  it  was  not  competent  to  prove 
this  fact  by  the  declarations  and  acts  of  Van 
Buren,  and  the  other  parties  to  the  deed  to 
Staats  and  Van  Alen.  How  else  is  it  to  be 
made  out  ?  They  were  in  possession  at  the 
time,  and  it  is  every  day's  practice  to  admit 
the  declarations  of  the  person  in  possession,  to 
show  under  whom,  and  by  virtue  of  what  title 
he  holds.  That  such  evidence  is  proper,  has 
been  so  repeatedly  decided  by  this  court,  that 
I  supposed  the  point  was  completely  at  rest. 
If  the  fact  that  the  mill  was  held  under  a  title 
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derived  from  the  will  of  Johannes  Van  Dusen 
had  been  shown  by  the  mere  naked  declara- 
tions of  John  A.  Van  Buren,  I  possibly  might 
have  decided  that  it  was  not  sufficiently  es- 
tablished. But  these  declarations  are  supported 
by  the  solemn  deed,  executed  by  him  and 
others,  the  children  of  Robert,  to  Staats  and 
Van  Alen,  and  by  the  payment  of  the  consid- 
eration for  which  it  was  sold,  in  such  a  man- 
ner as  to  demonstrate  that  they  held  under  the 
will,  and  under  no  other  title  whatever.  For 
these  reasons,  I  think  this  testimony  was  prop- 
erly admitted,  and  that  the  verdict  ought  not 
to  be  disturbed  on  this  ground. 

*But  granting,  for  a  moment,  that  [*158 
this  evidence  was  improperly  received,  it  by 
no  means  follows  that  a  new  trial  should  be 
granted.  It  is  for  the  admission  or  rejection 
of  material  testimony  only  that  new  trials  are 
awarded.  I  cannot  believe  that  the  evidence 
in  question  in  the  least  contributed  to  the  ver- 
dict that  was  given.  It  was  a  mere  feather  in 
the  scale  of  evidence.  The  determination  of 
the  cause  depended  on  other  leading  and  prom- 
inent facts,  in  comparison  with  which  those 
in  question  dwindled  into  trifles. 

The  testimony  which  it  is  contended  was 
illegally  excluded  is  that  relating  to  a  purchase 
made  by  Staats,  of  the  share  of  John  Van 
Dusen,  of  the  old  mansion-house  of  Johannes 
Van  Dusen.  The  defendant  offered  to  prove 
that  Staats  relinquished  the  purchase,  because 
some  of  Robert  Van  Dusen's  children  denied 
the  validity  of  John's  title  under  the  will. 
Admitting  all  this  to  have  been  proved,  it  is 
difficult  even  to  imagine  that  it  could  have  had 
any  effect  upon  the  decision  of  the  cause.  The 
testimony,  I  continue  to  think,  was  properly 
excluded,  on  the  ground  of  its  utter  inconclu- 
siveness  and  immateriality. 

3.  That  Elizabeth  Van  Dusen  was  a  compe- 
tent witness,  has  been  decided  in  the  case  of 
Jackson,  ex  dem.  Griswold,  v.  Bard  (4  Johns. 
Rep. ,  230).     She  had  no  other  interest  in  the 
cause  than  what  grew  out  of  her  right  of 
dower  in  the  premises.     The  verdict  in  this 
cause  could  not  be  given  in  evidence,  in  a  suit 
to  be  brought  by  her  for  the  recovery  of  her 
dower.     (Peake's  Evidence,  27.) 

4.  As  to  the  alleged  misdirection  of  the  jury. 
In  all  cases  where  the  act  of  a  party  is  sought 
to  be  avoided  on  the  ground  of  his  mental  im- 
becility, the  proof  of  the  fact  lies  upon  him 
who  alleges  it,  and  until  the  contrary  appears, 
sanity  is  to  be  presumed.     This  rule  of  law  is 
recognized  by  all  the  elementary  writers  on 
the  subject;  *and  in  all  the  adjudged  [*159 
cases  which  I  have  met  with,  both  in  law  and 
equity,  the  court,  in  their  reasoning  and  opin- 
ions, seem  to  take  it  for  granted.     (Swinburn, 
3,  45;  Bac.  Abr.,  let.  F,  tit.  Idiots;  1  Peake's 
Ev.,  373 ;  Lovelass  on  Wills,  15, 142 ;  GCruke's 
Dig.,  14;  3  Atkyns,  361,   Tucker  v.  Phipp*;  3 
Bro.  Ch.  Rep.,  443,  Attorney-General  v.  Parn- 
tJier;  13  Vesey,  Jun.,  87,  White  v.  WiUon.) 

This  rule,  undoubtedly,  has  its  qualifica- 
tions ;  one  of  which  is,  that  after  a  general 
derangement  has  been  shown,  it  is  then  in- 
cumbent on  the  other  side  to  show  that  the 
party  who  did  the  act  was  sune  at  the  very 
time  when  it  was  performed.  The  defendant 
does  not  complain  that  the  law  was  not  so 
stated ;  nor  is  there  any  just  ground  for  such 
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complaint,  because,  in  fact,  it  was  so  laid  down 
to  the  jury.  But,  independently  of  authority, 
the  law  ought  to  be  so.  Almost  all  mankind 
are  possessed  of  at  least  a  sufficient  portion  of 
reason  to  be  able  to  manage  the  ordinary  con- 
cerns of  life.  To  say,  therefore,  that  sanity  is 
not  to  be  presumed  until  the  contrary  is 
proved,  is  to  say  that  insanity  or  fatuity  is  the 
natural  state  of  the  human  mind. 

There  is  another  ground  upon  which  the 
motion  for  a  new  trial  is  attempted  to  be  sup- 
ported, viz.,  that  the  verdict  is  against  the 
weight  of  evidence,  both  in  regard  to  the  sanity 
of  Johannes  Van  Dusen,  when  he  executed 
his  will,  and  the  adverse  possession  relied  upon 
by  the  defendant.  The  law  on  the  first  point, 
as  has  been  already  shown,  was  correctly 
stated  to  the  jury ;  and  on  the  other,  it  has  not 
been  called  in  question.  Both  were  questions 
of  fact,  and  as  such  were  submitted  to  the  de- 
cision of  the  jury,  who  have  decided  in  favor 
of  the  plaintiff.  One  of  my  brethren,  I  un- 
derstand, would  have  been  as  well,  and  an- 
other better  satisfied,  if,  on  the  question  of 
sanity,  the  verdict  had  been  the  other  way; 
but  we  all  concur  in  the  opinion,  after  a  full 
consideration  of  the  evidence,  that  it  is  not 
expedient  to  grant  a  new  trial  on  this 
16O*]  *ground.  I  forbear  to  express  my 
opinion  on  which  side  the  weight  of  evidence 
lies,  lest  it  might  prejudice  any  future  investi- 
gation that  may  take  place. 

I  hare  thus,  as  briefly  as  the  nature  of  the 
case  will  admit,  considered  the  various  ques- 
tions arising  upon  this  case,  and  the  result  is, 
that  the  motion  for  a  new  trial  must  be  denied. 

Rule  refused. 

Burden  of  proof  of  sanity.    Cited  in— 4  Cow.,  216 ; 

1  Paige,  174;  25  N.  Y.,  73;  53  Barb.,  182;  0  Abb.  Pr., 
286 :  2  Redf .,  128 ;  40  Wis.,  306. 

Witness— Interest  in  question— Competency.  Cited 
in-6  Cow.,  249 ;  8  Wend.,  431 ;  41  Ind.,  444. 

Evidence— Handwriting—  Comparisons.  Cited  in 
—9  Cow.,  112;  4  Hill,  183;  14  N.  Y.,  442;  75  N.  Y., 
295 ;  1  Rob.,  694 ;  37  Super.,  30 ;  6  Daly,  30 ;  46  Ind.,  42. 

What  to  good  signing  of  will— Proof  of.    Cited  in— 

2  Barb.  Ch.,  68 :  39  N.  Y.,  160 ;  6  Barb.,  115 ;  27  Barb., 
560 ;  49  Barb.,  67 ;  32  How.  Pr.,  102 ;  2  Abb.  N.  S.,  52 ; 
2  Bradf .,  96 ;  12  Peters,  162 ;  52  Wis.,  184. 

Wlien  proof  of  will  excused.  Cited  in— 6  Barb., 
115. 

Ejectment— Evidence— Admission  of  one  in  posses- 
sion on  questwn  of  title.  Cited  in— 13  Hun,  137 ;  35 
How.  Pr.,  96. 


HARTNESS  ET  AL. 


THOMPSON  ET  AL.  AND  NELSON. 

Joint    and    Several    Contract  —  Infancy  —  Nolle 
Pros.  —  Personal  Privilege. 

Where  the  plaintiff  declares  on  a  joint  and  several 
contract  against  several  defendants,  and  one  of 
them  pleads  infancy,  or  Rives  it  in  evidence,  at  the 
trial,  under  the  general  issue,  the  plaintiff  may  en- 
ter a  natte,  prosequi  against  the  infant,  and  proceed 
to  judgment  against  the  other  defendants.  The 
jury  may  find  a  verdict  for  the  infant  defendant, 
and  a  verdict  for  the  plaintiff  against  the  other  de- 
fendants. 

Infancy  is  a  personal  privilege,  and  can  be  taken 
advantage  of  only  by  the  infant  himself. 

Citations-3  Esp.  N.  P.,  76  ;  5  Esp.,  47  ;  1  Wils.,  90  ; 
1  Saund.,  207  a  ;  2  Johns.,  279  ;  3  Cai.,  4. 


rpHIS  was  an  action  of  assumpsit,  on  a  joint 
_L     and  several  promissory  note,   made  by 
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Sarah  Nelson,  while  a  feme  sole,  now  the  wife 
of  the  defendant  Thompson,  and  by  Joseph 
Nelson,  the  other  defendant.  The  declaration 
was  in  the  usual  form.  The  defendants  pleaded 
non  ossumpftit,  and  ne  unques  occouple,  in  law- 
ful matrimony. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  October,  1808,  before  Mr.  Justice  Spencer. 
At  the  trial,  the  counsel  for  the  defendants 
admitted  the  making  of  the  note,  and  the  mar- 
riage of  Sarah  Nelson ;  and  offered  to  prove 
that  Joseph  Nelson,  the  other  maker  of  the 
note,  was  an  infant  at  the  time  it  was  made. 
This  evidence  was  objected  to,  but  admitted 
by  the  judge ;  and  the  infancy  of  Nelson  was 
proved.  The  defendant's  counsel  then  moved 
for  a  nonsuit,  which  was  opposed ;  and  the 
judge  directed  the  jury  to  find  a  verdict  against 
Thompson  and  his  wife,  for  the  amount  of 
the  note,  with  interest,  and  a  verdict  for  Nel- 
son, the  other  defendant ;  and  the  jury  found  a 
verdict  accordingly. 

*A  motion  was  made  to  set  aside  the  [*161 
verdict,  on  a  case  stating  the  above  facts, 
which  was  submitted  to  the  court  without  ar- 
gument. 

VAN  NESS,  </.,  delivered  the  opinion  of  the 
court : 

The  precise  question  presented  by  this  case 
does  not  appear  to  have  been  settled  by  any 
express  adjudication.  We  are  aware  that  in 
the  cases  of  Chandler  v.  Parkes  &  Banks  (3 
Esp.  N.  P.  Rep.,  76),  and  ofJajfrayv.  Fretain 
el  al.  (5  Esp. ,  47),  which  were  circumstanced 
like  the  present,  the  plaintiffs  were  nonsuited. 
These,  however,  were  decisions  at  Nisi  Prius, 
and  we  are  inclined  to  adopt  a  different,  and, 
as  we  apprehend,  a  more  convenient,  rule.  In 
doing  so,  we  do  not  believe  that  we  contravene 
any  established  rule  of  law. 

In  the  case  of  Noke  &  Chiswell  v.  Ingham 
(1  Wils.,  90),  Denison,  J.,  takes  this  distinc- 
tion:  "In  cases  where  an  action  is  brought 
against  several  parties  to  a  joint  contract,  and 
one  pleads  some  plea  which  goes  to  his  personal 
discharge,  and  not  to  the  action  of  the  writ, 
the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him,  and  proceed  against  the  others."  Ser- 
geant Williams,  in  a  note  to  1  Saund.  Rep., 
207  a,  considers  this  distinction  a  sound  one, 
and  the  present  case  falls  within  the  reason, 
though  not  within  the  words  of  it.  When  a 
suit  is  commenced  against  several  joint  debt- 
ors, upon  a  joint  contract,  and  one  of  them 
pleads  or  gives  in  evidence  a  matter  which  is  a 
bar  to  the  action,  as  against  him  only,  and  of 
which  the  others  cannot  take  advantage,  as  it 
respects  them,  there  can  be  no  good  reason 
why  the  plaintiff  should  not  be  at  liberty  to 
proceed  to  take  judgment  against  them.  The 
infancy  of  one  of  the  defendants  does  not  de- 
stroy the  plaintiff's  right  of  action  against  the 
rest ;  and  this  court,  in  the  case  of  Van  Bramer 
et  al. ,  Adm'rs,  v.  Cooper  et  al.  (2  Johns.  Rep. , 
279),  *held  that  infancy  was  a  personal  [*1<$2 
privilege,  of  which  the  infant  alone  could  take 
advantage.  Why  turn  the  plaintiff  round  to 
another  action,  when  perfect  justice  can  be 
done  in  this  ?  The  infancy  of  Nelson,  one  of 
the  defendants,  may  have  been  unknown  to 
the  plaintiff ;  and  if  known,  it  was  uncertain 
whether  it  would  be  insisted  upon  by  him,  in 
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his  defense.  It  was  not  pleaded,  but  given  in 
evidence  on  the  trial,  as  in  this  action  it  legally 
might  be,  under  the  general  issue. 

If  this  note  had  been  joint,  instead  of  joint 
and  several,  it  is  not  easy  to  discover  any 
method  of  enforcing  the  payment  of  it  against 
Thompson  and  wife,  without  making  Nelson 
a  party  to  the  suit.  Suppose,  in  that  case, 
the  plaintiffs  should  bring  a  suit  against  the 
former  only,  it  appears  impossible  to  maintain 
the  action  in  any  other  way,  than  by  their 
showing  the  infancy  of  the  latter.  If  this  be 
so,  it  may  be  asked,  whether  it  would  not  be 
unprecedented  to  allow  the  plaintiffs  to  take 
advantage  of  the  infancy  of  one  of  the  parties 
to  the  contract,  for  the  express  purpose  of 
enforcing  it  against  the  others  ;  and  whether 
such  a  procedure  would  not  be  a  direct  viola- 
tion of  the  principle  before  alluded  to,  that 
infancy  is  the  personal  privilege  of  the  infant, 
and  of  which  he  only  can  avail  himself. 

The  general  principle,  that  the  plaintiff 
must  prove  a  joint  contract  when  he  brings  a 
joint  suit,  is  not  intended  to  be  shaken  by  the 
rule  which  the  court  have  thought  proper  to 
apply  to  this  case.  We  mean  to  confine  its 
operation  exclusively  to  the  case  of  a  defense 
insisted  upon  by  one  of  several  joint  debtors, 
which  is  personal  to  him,  and  which  does  not 
go  to  the  discharge  of  all. 

Although  the  case  of  Tooker  v.  Bennet  & 
Brower  (3  Caines,  4)  is  not,  in  all  respects,  like 
the  present,  it  is  in  point  so  far  as  to  obviate 
one  ground  of  objection  to  the  rule  we  have 
adopted.  It  may  be  said  that  there  will  be  an 
inconsistency  upon  the  record  in  this  case. 
1G3*]  *The  court  there  say.  that  a  joint  suit 
was  properly  brought  ;  and  it  will  appear  by 
the  record,  that  although  the  promise  was 
joint,  yet  judgment  was  recovered  against  one 
only,  by  reason  of  the  discharge  of  the  other. 
The  same  thing  will  appear  here,  by  entering 
proper  suggestions  upon  the  record.  We  are 
of  opinion,  therefore,  that  the  parties  take 
judgment  upon  the  verdict  as  it  stands. 

Judgment  accordingly. 

Infancy,  personal  m-ivilege.  Cited  in— 18  Johns., 
478  ;  7  Cow.,  181 ;  15  Wend.,  66 ;  Clarke.,  138 ;  8  Hun, 
354 ;  8  Barb..  253 ;  12  Barb,,  565 ;  13  Barb.,  537  ;  6  How. 
Pr.,  169 ;  10  Leg.  Obs.,  50. 

Several  defendants—Separate  pleas  and  verdicts. 
Cited  in— 19  Johns.,  435 ;  20  Johns.,  160 ;  5  Wend.,  229 ; 
2  Hill,  334;  7  Hill,  170;  2  Lans.,  307;  8  Barb.,  657;  63 
Barb.,  486 ;  1  Bos.,  332 ;  41  Mich.,  127. 

Also  cited  in— 46  Mich.,  143. 


WILLIAMS  v.  ROGERS. 
ROSS  v.  THE  SAME. 

1.  Return  of  Writ — Inaccuracy  —  Voidable  — 
Amendment.  2.  Practice— Overplus  in  Hands 
of  Sheriff  Arising  from  Execution — Equitable 
Rights  Uncertain — Subsequent  Execution. 

The  return  of  a  writ  of  test.  fi.  fa.  was  allowed  to 
be  amended,  on  payment  of  costs.  Inaccuracy  in 
stating  the  return  of  a  writ  does  not  make  it  void, 
but  voidable  only.  This  court  will  not  order  a 
sheriff,  who  has  overplus  moneys  in  his  hands,  aris- 
ing from  an  execution,  to  pay  it  over  to  a  plaintiff 
on  a  subsequent  execution  against  the  same  de- 
fendant, especially  in  a  case  where  an  assignee  of 
the  first  judgment,  and  who  was  a  purchaser  at  the 
sheriff's  sale,  claimed  the  surplus  moneys,  and  the 
equitable  rights  of  the  parties  were  not  clearly 
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ascertained ;  though  they  might,  perhaps,  in  a  case 
where  the  rights  of  the  parties  Were  clear,  and  there 
was  no  other  means  or  satisfying  the  plaintiff  in 
the  second  execution. 

Citations— 2  Bl.  Rep.,  836 ;  2  Burr.,  1187 ;  Col.  Cas., 
85;  4  East,  510;  9  East,  48;  5  B.  &  Pull.;  1  Cranch, 
117. 

rPHERE  were  several  cross  motions  in  these 
JL  causes,  which  were  submitted  to  the  court 
without  argument. 

The  first  motion  was  on  the  part  of  the  de- 
fendant, and  John  Coates,  as  assignee  of  the 
plaintiff  Williams,  to  set  aside  the  teat.  fi.  fa. 
issued  in  the  last  cause,  with  costs  ;  and  also, 
that  the  overplus  moneys  in  the  hands  of  the 
sheriff,  on  the  test.  fi.  fa.  in  the  first  cause, 
should  be  paid  to  Coates. 

There  was  also  a  motion  on  the  part  of  the 
plaintiff  Ross,  to  amend  the  return  to  the  exe- 
cution in  his  cause  ;  and  also  for  a  rule  on  the 
sheriff  to  satisfy  his  execution  out  of  the  over- 
plus moneys  in  his  hands,  arising  on  the  exe- 
cution in  the  first  cause. 

From  the  affidavits,  the  following  facts  ap- 
peared : 

The  writ  in  the  last  cause  was  returnable  in 
February  Term  last.  The  sheriff  of  Essex 
County,  by  virtue  of  the  *test.  fi.  fa.  [*164 
in  the  first  cause,  on  the  4th  May  last,  sold  all 
the  right,  &c.,  of  the  defendant,  in  certain 
tracts  of  land,  &c.  In  the  autumn  of  1808, 
Coates  purchased  of  the  defendant  a  moiety 
of  a  tract  of  land,  called  the  Orebed  patent, 
the  deed  for  which  is  dated  the  4th  October, 
1808,  for  the  consideration  of  $6,000.  This 
land  was  parcel  of  the  lands  sold  under  the 
said  execution.  Coates,  to  secure  the  tract  he 
had  purchased,  purchased  the  judgment  in 
the  first  cause,  for  $150,  over  and  above  the 
amount  of  the  judgment.  It  appeared  that 
the  defendant  and  Ross  had  agreed  that  all 
the  lands  mentioned  in  the  sheriff's  advertise- 
ment should  be  sold  together  ;  and  they  were 
sold  together,  with  the  assent  of  Coates,  and 
purchased  by  him  for  $3,000.  After  the  first 
judgment,  and  before  the  sale,  the  defendant 
had  conveyed  several  parcels  of  the  land,  which 
were  sold  under  the  execution,  and  which 
sales  Coates  promised  to  confirm  before  the 
sheriff's  sale  ;  and  he  has  confirmed  several  of 
them  since. 

After  the  sale,  the  sheriff  refused  to  accept 
the  order  or  receipt  of  the  defendant  for  the 
overplus  moneys  beyond  the  amount  of  the 
first  judgment,  alleging  that  he  had  a  few 
days  before  received  a  test.  fi.  fa.  against  the 
defendant,  in  the  second  cause,  the  amount  of 
which  was  nearly  eqxial  to  the  overplus  moneys 
on  the  first  execution.  He,  however,  took  the 
defendant's  receipt  for  the  overplus,  after 
satisfying  the  second  execution,  and  his  fees. 
The  execution  in  the  second  cause  was  de- 
livered to  the  sheriff  a  few  days  before  the 
sale  of  the  lands,  and  was  made  returnable 
"before  our  justices  of  our  said  court,  at  the 
city  of  New  York,  on  the  10th  day  of  May," 
&c. 

After  the  refusal  of  the  sheriff  to  pay  Coates 
the  overplus  moneys  beyond  the  first  execu- 
tion, Coates  paid  to  the  sheriff  as  much  of  the 
overplus  moneys  as  was  requisite  to  satisfy 
the  second  execution  ;  and  the  sheriff  gave 
him  a  receipt,  stating  that  it  was  to  remain  in 
his  hands,  as  a  *deposit,  subject  to  the  [*16o 
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order  of  this  court,  either  to  be  applied  in 
payment  of  the  judgment  in  the  second  cause, 
or  "to  be  returned  to  Coates.  The  money  due 
on  the  second  judgment  were  also  secured  by 
mortgage  on  the  land  sold  at  the  second  sale 
by  the  sheriff. 

"The  judgment  in  the  first  cause  was  prior 
to  the  sale  to  Coates,  in  October,  1808,  and 
the  judgment  in  the  second  cause  was  subse- 
quent to  the  last  February  Term.  When 
Coates  purchased  at  the  sheriff's  sale,  the  de- 
fendant owed  him  more  than  the  amount  of 
the  overplus  moneys,  and  therefore  gave  him 
the  order  to  the  sheriff  to  discharge  him.  By 
articles  of  agreement  between  Ross,  the  de- 
fendant, and  Ananias  Rogers,  dated  the  5th 
April,  1809,  stating  the  levy  made  on  the  exe- 
cution in  the  first  cause,  and  that  a  cognovit 
actionem  had  been  given  on  that  day  by  the 
defendant  in  the  second  cause  ;  it  was  agreed, 
in  case  of  a  sale  under  the  first  execution, 
that  Ross  should  furnish  the  said  Ananias 
Rogers  with  money  sufficient  to  satisfy  the 
execution,  or  should  appear  at  the  sale  and 
become  a  purchaser ;  and  that,  if  any  other 
person  should  purchase,  the  overplus  moneys 
should  go  towards  satisfying  the  second  exe- 
cution ;  and  it  was  also  agreed  that  the  prop- 
erty should  be  sold  on  the  second  execution 
prior  to  October,  1809. 

Ross,  in  his  affidavit,  stated  that  the  defend- 
ant, on  the  day  of  sale,  told  him  that  Coates 
was  indebted  to  the  defendant  in  the  sum  of 
$2,000,  and  that  he  consented  to  the  sale,  on 
condition  that  the  second  execution  was  also 
to  be  satisfied  out  of  the  sale. 

The  sheriff  returned  on  the  test,  fi.fa.  in  the 
first  cause,  that  he  had  levied  on  a  tract  of 
land  belonging  to  the  defendant;  and  had  sold 
the  same  on  the  4th  May,  1809  ;  that  Coates, 
who  had  purchased  a  considerable  part  of  the 
land,  after  the  first  judgment,  appeared  at  the 
sale  with  an  assignment  of  the  judgment ; 
166*]  that  all  *the  land  was  exposed  to  sale 
at  once,  and  bid  off  by  Coates,  for  $3,000  (the 
first  execution  being  for  $1,519.13,  besides 
fees);  that  two  days  prior  to  the  sale,  he  re- 
ceived a  te-st.  fi.  fa.  in  the  second  cause,  for 
$1,366.16,  besides  interest  and  fees,  issued  on 
a  judgment  docketed  the  14th  April,  1809  ; 
that  a  considerable  part  of  the  lands  bein 
sold  between  the  entry  of  the  one  judgment 
and  the  other,  but  a  small  proportion  of  the 
lands  were  bound  by  the  second  judgment, 
and  part  only  was  levied  on,  by  virtue  of  the 
second  execution  ;  that  Coates,  Ross,  and  the 
defendant,  agreed,  on  the  day  of  sale,  that  the 
whole  should  be  sold  at  once  ;  that  after  the 
sale,  Coates  produced  an  order  from  the  de- 
fendant, dated  the  4th  May,  1809,  directing 
the  sheriff  to  discharge  Coates  from  paying 
the  overplus  moneys,  as  he  had  settled  the 
same  with  the  defendant ;  that  he  refused  to 
accept  this  order,  conceiving  that  he  wa.* 
bound  to  appropriate  the  surplus  money? 
towards  the  second  execution  ;  and  Coates 
claiming  it  as  belonging  to  him,  he  received 
of  him  as  much  money  as  would  satisfy  the 
second  execution,  as  a  deposit,  subject  to  the 
order  of  this  court,  whether  the  same  was  to 
be  applied  to  the  second  execution  or  returnee 
to  Coates,  in  pursuance  of  the  order  of  the  de 
fendant.  It  appeared  that  the  defendant  and 
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Ananias  Rogers  were  able  to  pay  the  second 
udgment.  and  that  there  were  other  lands  of 
he  defendant  unsold. 

Per  Curiam.  The  motion  on  the  part  of  the 
ilaintiff,  Daniel  Ross,  to  amend  the  return  to 
he  execution,  must  be  granted,  on  payment  of 
he  costs  of  the  motion.  The  case  of  Hunt  v. 
Kendrick  (2  Bl.  Rep.,  836) is  in  point.  The  in- 
accuracy in  the  return  does  not  render  the 
process  void,  but  voidable  only.  (2  Burr., 
1187.)  The  case  of  Drake  v.  Miller  (Coleman's 
Cases,  85)  was  contrary  to  *the  estab-  [*167 
lished  rule  on  this  subject.  It  construed  the 
statute  with  unnecessary  severity,  and  certain- 
ly ought  not  to  be  extended  to  a  case  which  is 
not  precisely  within  the  terms  of  it. 

The  other  motion  on  the  part  of  Coates,  the 
assignee  of  Williams,  that  the  overplus 
moneys  in  the  hands  of  the  sheriff  be  paid  to 
him,  and  the  cross  motion  on  the  part  of  Ross 
to  have  the  overplus  moneys  paid  to  him,  are 
both  denied,  without  costs.  The  court  do  not 
think  proper,  upon  the  facts  presented,  to  in- 
terfere either  way.  It  is  now  the  practice  in 
the  English  courts  not  to  grant  such  rules  upon 
the  sheriff.  (Fieldhouse  v.  Croft,  4  East's  Rep., 
510;  Knight  v.  Griddle,  9  East's  Rep.,  48; 
Willows  v.  BaM,  5  Bos.  &.  Pull.,  376.)  But 
the  court  do  not  say  that  they  will  never  inter- 
fere when  the  equity  of  the  case  can  be  ac- 
curately discerned.  If  the  claims  of  Coates 
were  out  of  the  question,  it  would  be  unreason- 
able to  require  the  sheriff  to  pay  the  overplus 
moneys  into  the  hands  of  the  defendant,  when 
he  held  in  his  possession  a  subsequent  execu- 
tion against  the  property  of  the  defendant,  and 
had  no  means  of  satisfying  it,  but  out  of  those 
very  moneys.  In  such  a  case,  the  court  would 
probably  be  disposed  to  adopt  the  reasoning  of 
the  Supreme  Court  of  the  United  States,  in  the 
case  of  Turner  v.  Feudal  (I  Cranch,  117),  that 
the  money  of  the  defendant  may  be  levied  on. 
In  the  present  case,  however,  part,  and  prob- 
ably by  far  the  greatest  part,  of  the  overplus 
moneys  in  question,  was  raised  out  of  lands 
purchased  by  Coates  before  the  entry  of  the 
second  judgment,  and  part  was  raised  out  of 
lands  bound  by  the  second  judgment.  The 
proportion  is  not  stated  ;  and  it  is  only  stated 
that  the  greater  part  of  the  land  sold  was  pur- 
chased by  Coates  before  the  second  judgment, 
and  only  a  small  proportion  of  the  lands  was 
bound  bv  the  second  judgment.  As  the  precise 
extent  of  the  equitable  rights  of  the  claimant 
to  the  overplus  moneys  cannot  *be  as-  [*168 
certained,  the  court  decline  to  make  any  rule 
on  the  subject.  The  Court  of  Chancery  has 
more  means,  and  can  procure  more  light  in 
adjusting  the  equity  of  the  interfering  claim. 

First  motion  ffranted,  and  the  others  denied. 

Cited  in— 5  Johns.,  233 :  12  Johns.,  220 ;  7  Wend., 
263 ;  18  Wend.,  630 ;  1  Hill,  205 ;  8  Paige,  471;  30  N.  Y., 
277 :  2  Barb.,  148 :  11  Barb.,  347 ;  4  How.  Pr.,  221 ;  8 
How.  Pr.,  109 ;  13  How.  Pr.,  340 ;  62  How.  Pr.,  91 ; 
Blatchf.  &  H.,  81 ;  Hemp.,  93. 
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ment of  Breaches. 

JOHNS.  REP.,  5. 


1809 


HUGHES  v.  SMITH. 


168 


In  an  action  of  debt  on  a  bond  given  to  the  sheriff 
by  a  deputy,  conditioned  for  the  due  execution  of 
the  office  of  deputy-sheriff,  according  to  law,  and 
that  the  sheriff  should  not  be  made  liable,  &c.  The 
sheriff  having1  taken  on  himself  the  office,  on  the 
16th  September,  1H01,  pursuant  to  an  appointment 
in  August,  was  re-appointed  in  March,  1803,  and  the 
defendant  pleaded  that  the  sheriff  has  sustained  no 

•  damages,  &e.,  in  consequence  of  any  act  of  the  de- 
fendant, previous  to  the  plaintiff's  taking  upon 
himself  the  office  of  sheriff,  under  his  re-appoint- 
ment in  1808;  it  was  held  that  this  plea  was  no 

.answer  to  the  declaration  ;  that  the  bond  extended 
to  all  the  acts  of  the  defendant,  while  the  plaintiff 
was  sheriff,  and  the  defendant  continued  his  deputy; 
and  that  there  was  no  necessity  of  a  renewal  of  the 
bond,  on  the  plaintiff's  being  re-appointed  sheriff, 
as  the  plaintiff's  authority  was  continued  and  un- 
interrupted, by  the  renewal  of  his  commission,  and 
the  bond  remained  in  force  as  long  as  the  defendant 
was  his  deputy. 

Where  the  plaintiff,  in  his  replication,  assigned  a 
breach  of  the  condition  of  the  bond,  in  general 
terms,  to  wit,  that  the  defendant  had  collected 
moneys,  as  under-sheriff,  to  the  amount  of  $1,000, 
which  he  refused  to  account  for  or  pay ;  this  was 
held  sufficient.  So,  if  the  breach  assigned  is  that 
the  defendant,  as  under-sheriff,  embezzled  $1,000, 
belonging  to  the  plaintiff,  which  he  refused  to  ac- 
count for,  &c.,  it  is  sufficient.  It  is  enough  if  the 
breach  be  assigned  generally,  by  negativing  the 
words  of  the  condition  or  covenant. 

Citations-2  Johns.,  413 ;  1  B.  &  Pull.,  646 ;  8  T.  R., 
459;  2  Wils.,  11. 

THIS  was  an   action  of  debt,    on    a   bond 
executed  by  the  defendant,  dated  the  18th 
•day  of  September,  1807,  for  the  penal  sum  of 
.$2,500. 

The  defendants  pleaded  five  pleas  : 

1.  Non  est  faclum. 

2.  Praying  oyer,  and  setting  forth  the  con- 
•dition  of  the  bond,  which  recited  that  Smith 
was  appointed   by  the  plaintiff  under-sheriff 
for  Cayuga   County,    and  stating  that  if  he 
should  in  all  things  execute  the  office  afore- 
said, during  his  continuance  therein,  accord- 
ing to  law,  and  without  fraud  or  oppression, 
so  that  the  plaintiff  should  not  be  made  liable 
for  the  payment  of  any  damages  or  money,  in 
•consequence  of  any  act  or  thing  which  Smith 
should  do  by  virtue  of  the  office,    then  the 
169*]    obligation  to  *be  void.    They  then 
pleaded  that  Smith  executed  the  office  of  un- 
der-sheriff according  to    law,   and    that    the 
plaintiff  had  not  been  made  liable  to  the  pay- 
ment of  any  damages  or  money,  in  conse- 

•quence  of  any  actor  thing  done  by  Smith,  as 
under-sheriff ;  with  a  verification. 

3.  That  the  plaintiff  had  not  sustained  any 
•damage,  or  been  obliged  to  pay  any  money  in 
•consequence   of  any  act  or  thing  done    by 

Smith,  by  virtue  of  his  office  of  under-sheriff, 
.and  this  they  are  ready  to  verify,  &c. 

4.  That  the  plaintiff  took  on  him  the  office 
•of  sheriff  on  the  16th  September,  1801,  under 
;a  commission  bearing  date  the  10th   August, 
1801.  and  that,  at  the  time  of  the  execution  of 
the  bond,  the  plaintiff  was  sheriff,  &c.,  and 
that  he  hath  not  been  made  liable  to  the  pay- 
ment of  any  damages  or  money,    in    conse- 
quence of  any  act  done  by  Smith,  as  under- 
sheriff,  at  any  time  previous  to  the  expiration 
'.of  one  year  from  the  plaintiff's   taking  upon 
him  the  office  of  sheriff,  on  the  26th   Septem- 
ber, 1807,  or  by  reason  of  any  act  which  Smith 
did   as  under-sheriff  at  any  time  before  the 
plaintiff  ceased  to  exercise  the  office  of  sheriff, 
under  the  commission  aforesaid,  and  this  they 
.are  ready  to  verify,  &c. 

5.  That  at  the  date  of  the  bond  the  plaintiff 
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was  sheriff,  under  a  commission,  &c.,  and 
that,  afterwards,  on  the  1st  March,  1803,  the 
plaintiff  was  re-appointed  sheriff  ;  and  that, 
on  the  1st  May,  1803,  he  took  upon  him  the 
office  of  sheriff,  under  the  said  re-appoint- 
ment, and  that  he  hath  sustained  no  damage, 
or  been  obliged  to  pay  any  money  in  conse- 
quence of  any  act  done  by  Smith,  as  under- 
sheriff,  previous  to  the  plaintiff's  taking  upon 
him  the  office  of  sheriff,  under  the  said  re- 
appointment  ;  and  this  they  are  ready  to 
verify,  &c. 

To  the  second  and  third  pleas  the  plaintiff 
replied,  stating,  that  after  making  the  bond, 
and  while  Smith  was  under-sheriff.  he  did  not 
execute  the  office  of  under-sheriff  *ac-  [*17O 
cording  to  law  ;  and  that  the  plaintiff  hath 
been  made  liable  to  the  payment  of  sundry 
sums  of  money,  viz.,  $106.86,  on  a  fi.  fa. 
issued  out  of  the  Supreme  Court  against 
Hezekiah  Goodwin,  in  favor  of  Ephraim  Kirby 
and  others  ;  and  the  sum  of  $113.40,  on  a  ji. 
fa.  issued  out  of  the  Supreme  Court  against 
Lemuel  Wood,  impleaded  with'Timothy  Way, 
in  favor  of  Daniel  Williams  ;  and  the  sum  of 
$154.83,  on  a  ft.  fa.  issued  out  of  the  Supreme 
Court  against  Timothy  Way  and  Jonathan 
Palmer,  in  favor  of  Amasa  Grason  ;  and  the 
sum  of  $183.03,  on  a./i.  fa.  issued  out  of  the 
Supreme  Court  against  Hezekiah  Goodwin,  in 
favor  of  Clarinda  Lewis  and  others,  executors 
of  E.  Lewis,  deceased ;  and  also  $45  on  a  fi. 
fa.  against  one  Walsh,  in  favor  of  John  F. 
Schuyler,  and  which  said  executions  were 
directed  to  the  sheriff  of  Cayuga,  and  were 
committed  to  the  care  of  Smith,  as  under- 
sheriff,  and  while  he  exercised  the  said  office  ; 
which  said  sums  of  money  the  plaintiff  has 
been  obliged  to  pay.  and  hath  paid  to  the  said 
plaintiffs,  on  the  10th  July,  1804,  in  conse- 
quence of  the  negligence  and  fraud  of  Smith, 
while  under-sheriff,  &c.,  and  that  Smith,  after 
making  the  said  bond,  and  during  the  time  he 
was  under-sheriff,  hath  not.  according  to  law, 
executed  his  office,  or  accounted  for  and  paid 
all  such  sums  of  money,  which  were  received 
by  him  for  the  said  plaintiff,  and  the  said 
several  plaintiffs  and  others,  for  whom  he  had 
collected  and  received  money,  but  hath  re- 
fused to  account  for  and  pay  to  the  plaintiff, 
or  the  said  several  plaintiffs  and  others,  for 
whom  he  had  collected  and  received  money  by 
virtue  of  his  office,  divers  sums  of  money, 
amounting  to  $1,000,  which  were,  during  that 
time,  received  by  Smith  for  the  plaintiff,  and 
the  said  plaintiifs,  by  virtue  of  his  office,  con- 
trary to  his  bonds  ;  and  that  during  hip  office, 
to  wit,  on  the  Ist^June,  1802,  and  on  [*171 
divers  days  since,  Smith  embezzled  the  sum  of 
$1,000,  belonging  to  the  plaintiff,  which  Smith 
received  by  virtue  of  his  office,  and  which  he 
has  neglected  and  refused  to  account  for  ;  and 
that,  during  his  office,  to  wit,  on  the  1st  June, 
1802,  and  on  divers  days  since,  the  plaintiff 
hath  sustained  damage,  and  been  obliged  to 
pay  sums  of  money  in  consequence  of  the 
negligence  and  of  the  acts  done  by  Smith,  in 
his  said  office,  amounting  to  $1,000,  &c.,  and 
this  he  is  ready  to  verify,  &c. 

The  replication  to  the  fourth  plea  stated  that 
the  plaintiff  took  on  himself  the  office  of 
sheriff  on  the  26th  September,  1807,  under  a 
commission,  dated  10th  August,  1801,  and 
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that  he  was  sheriff  at  the  date  of  the  bond,  and 
that  he  hath  been  made  liable  to  the  payment 
of,  and  has  paid  divers  sums  of  money,  to 
wit,  $1,000,  in  consequence  of  the  negligence 
and  fraud  of  Smith,  as  uuder-sheriff,  and  this 
he  is  ready  to  verify,  &c. 

The  replication  to  the  fifth  plea  stated,  that 
at  the  date  of  the  bond,  the  plaintiff  was 
sheriff,  &c.,  and  that,  on  the  1st  March,  1803, 
he  was  re-appointed  sheriff,  and  on  the  1st 
May,  1803,  took  the  office  under  the  re-ap- 
pointment, and  that  he  has  sustained  damages 
and  been  obliged  to  pay  sums  of  money,  viz., 
$500,  in  consequence  of  the  negligence  and 
fraud  of  Smith,  as  under-sheriff,  and  this  he  is 
ready  to  verify,  «fcc. 

There  was  a  special  demurrer  to  the  replica- 
Jon  to  the  second  and  third  pleas.  The  causes 
of  demurrer  assigned  were: 

1.  That  the  plaintiff  has  assigned  for  breach, 
that  Smith  neglected  to  account  and  pay  to  the 
plaintiff,  or  to  the  several  plaintiffs  and  others 
divers  sums  of  money,  amounting  to  $1,000  ; 
but  has  not  alleged  on  what  writs  or  executions 
he  collected,  or  of  whom  he  received,  the  said 

172*]  $1,000,  nor  that  he  received  the  *said 
$1,000  on  any  writ,  or  execution,  or  process 
whatever. 

2.  That  the  plaintiff  has  stated  that  Smith 
embezzled  $1,000  that  belonged  to  the  plaint- 
iff, and  neglected  and  refused  to  account  for 
the  same,   and  pay  the  same  to  the  plaintiff, 
when,  in  fact,  the  bond  does  not  indemnify 
the  plaintiff  against  any  acts  of  embezzlement 
of  Smith,  or  against  his  refusing  to  account 
with  the  plaintiffs  for  money  belonging  to  the 
plaintiff. 

3.  That  the  plaintiff  has  stated  things  which 
the  bond  does  not  indemnify  against,  and  on 
which  a  material  issue  cannot  be  joined. 

There  were  also  general  demurrers  to  the 
replications  to  the  fourth  and  fifth  pleas. 

These  demurrers  were  submitted  to  the  court 
without  argument. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  several  special  pleas  in  this  case,  except 
the  last,  amount  to  the  general  plea  of  non 
damnificatm ;  and  the  questions  arising 
no  the  record  respect  the  sufficiency  of  the 
assignment  of  breaches  in  the  replications. 
The  last  plea  is  no  answer  to  the  declara- 
tion, as  it  only  avers  that  the  defendant 
Smith  suffered  no  breach  of  the  bond, 
previous  to  the  time  the  plaintiff  took  upon 
himself  the  office  of  sheriff,  under  a  re- 
appointment  in  1803,  and  is  silent  as  to  the 
acts  of  Smith,  subsequent  to  that  period.  The 
bond  covered  the  acts  of  Smith  so  long  as  the 
plaintiff  was  sheriff  and  Smith  continued 
under-sheriff.  It  was  not  necessary  to  have 
the  bond  renewed  upon  the  renewal  of  the 

Elaintiff's  commission.  The  bond  was  that 
mith  should  execute  well  the  office  of  under- 
sheriff,  during  his  continuance  in  such  office  ; 
and  he  was  equally  in  that  office,  after  as  be- 
fore the  re-appointment  of  the  plaintiff.  There 
was  no  interval  between  the  one  appointment 
and  the  other,  in  which  the  plaintiff  was  not 
173*]*sheriff;  and  it  was  not  necessary  to  re- 
appoint  Smith,  in  order  to  constitute  him 
under-sheriff.  He  had  no  concern  with  the  re- 
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newal  of  the  plaintiff's  commission,  so  long  as 
there  was  an  unbroken  continuation  of  the 
plaintiff's  authority. 

The  replication  to  the  second  and  third  pleas 
assigns  special  breaches,  and  points  out  the 
instances,  and  names  the  causes  in  which  the 
plaintiff  had  sustained  injury  by  the  acts  of 
Smith.  No  objection  is  made  to  this  part  of 
the  replication.  The  plaintiff  then  assigns  a 
breach  in  more  general  terms,  by  saying  that 
Smith  had  collected  moneys,  as  under-sheriff, 
to  the  amount  of  $1,000,  which  he  had  f re- 
fused to  account  for  and  pay.  This  general 
assignment  is  sufficient,  and  is  now  admitted, 
in  order  to  avoid  a  cumbersome  prolixity  upon 
the  record.  The  rule  was  acknowledged  and 
applied  by  this  court,  in  the  case  of  The  Post- 
master-General v.  Cochran  (2  Johns.  Rep., 
413) ;  and  a  reference  was  made  to  the  En- 
glish authorities  of  which  Thurn  v.  Famngton 
Barton  v.  Webb  (I  Bos.  &  Pull.  646  ;  8  Term 
Rep.  459),  are  the  latest  and  most  pointed  on. 
the  subject.  The  plaintiff,  in  the  same  repli- 
cation, goes  on  further,  and  alleges  that  Smith 
had  embezzeled  $1,000,  received  by  him  as 
under-sheriff,  and  belonging  to  the  plaintiff, 
and  which  he  had  refused^  to  account .  for. 
This  general  assignment  is  equally  within  the 
rule  ;  but  the  defendant  contends  that  the 
bond  does  not  cover  such  acts.  It  is  to  be- 
observed  that  the  assignment  alleges  these  acts 
of  embezzlement  to  have  been  done  by  Smith, 
as  to  moneys  received  by  him  as  under-sheriff  ;. 
and  the  condition  of  the  bond  is,  that  he  shall 
execute  the  office  of  under-sheriff,  according 
to  law,  and  without  fraud.  I  have  no  doubt 
but  that  an  embezzlement  of  moneys  received 
as  under-sheriff  is  a  breach  of  this  condition. 
The  plaintiff,  lastly,  assigns  in  this  replication, 
as  a  breach,  that  he  had  been  obliged  to  pay 
to  the  *amount  of  $1,000  in  con-  [*174 
sequence  of  the  negligence  and  acts  of  Smith 
in  his  office.  Here  it  might,  perhaps,  be  doubt- 
ed whether  this  general  assignment  was  within 
the  rule,  as  the  causes  in  which,  the  persons  to 
whom,  and  the  acts  by  reason  of  which  the 
plaintiff  had  been  obliged  to  pay  the  money, 
were  within  his  knowledge.  But  the  prolixity 
upon  the  record  would  be  equally  burdensome 
in  this  case,  as  in  the  former  instances:  and  the 
acts  of  the  defendant,  which  had  rendered  the 
plaintiff  liable,  were  equally  within  the  knowl- 
edge of  the  defendant.  The  breach  is  assigned 
in  the  words  of  the  condition,  and  the  assign- 
ment necessarily  amounts  to  a  breach  ;  and 
when  that  is  the  case,  the  general  rule  is  that 
the  plaintiff  may  assign  the  breach  generally 
by  negativing  the  words  of  the  covenant ;  and 
were  this  assignment  bad,  on  special  demurrer, 
it  is  certainly  good  on  general  demurrer  ;  and 
the  defendant  hath  not  alleged  the  omission 
in  this  part  of  the  replication  as  one  of  his 
special  causes  of  demurrer.  (Simmons  v.  Lang- 
ftorne,  2  Wils.,  11.) 

The  replications  to  the  fourth  and  fifth  pleas 
are  also  general  assignments  of  breaches  ;  and 
are  sufficient  for  the  same  reasons  which 
render  the  assignment  good  in  the  last  part  of 
the  replication  to  the  second  and  the  third  pleas. 
So  that,  upon  the  whole  record,  the  plaintiff  is 
entitled  to  judgment. 


Judgment  for  the  plaintiff. 
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Cited  in— 7  Johns.,  79 ;  8  Johns..  114 ;  4  Wend.,  573 ; 
6  Wend,,  457;  14  Wend.,  169;  24  Wend.,  16U  4  Hill., 
157:  6  Hill,  578;  5  Barb.  389;  1  Wood.&  M.,  484;  10 
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175*]       *ALMY  v.  HARRIS. 

Ferry    Eight —  Granted    under   Act —  Remedy 
for  Disturbance. 

A  person  having  a  rig-ht  of  ferry,  granted  under 
the  Act  to  Regulate  Ferries  within  this  State,  cannot 
maintain  an  action  on  the  case,  for  the  disturbance 
of  his  right.  His  only  remedy  is  for  the  penalty 
given  by  the  statute. 

If  a  statute  gives  a  remedy  in  the  affirmative, 
without  a  negative,  express  or  implied,  for  a  matter 
which  was  actionable  at  the  common  law,  the  party 
may  sue  at  the  common  law  as  well  as  upon  the 
statute. 

Citation— 1  Com.  Dig.,  "Action  on  Statute  "  (C). 

ON  certiorari  from  a  justice's  court. 
Harris  sued  Almy  in  the  court  below, .  in 
an  action  on  the  case,  for  disturbing  him  in 
the  enjoyment  of  a  ferry  across  the  Cayuga 
Lake,  at  the  village  of  Cayuga,  granted  to 
Harris,  by  the  Courts  of  Common  Pleas,  for 
the  Counties  of  Cayuga  and  Seneca.  A  judg- 
ment for  damages  was  given  in  favor  of  Har- 
ris, on  which  the  certiorari  was  brought  to  this 
court.  Several  errors  -were  assigned,  but  it 
will  be  sufficient  to  state  the  opinion  of  the 
court. 

Mr.  Sedgwick  for  the  plaintiff  in  error. 

Mr.  Richardson,  contra. 

Per  Curia  m.  There  is  one  error  which  we 
consider  fatal,  and  for  that  we  think  there 
must  be  a  judgment  of  reversal.  The  Act  to 
Regulate  Ferries  within  this  State  (20  sess.  ch. 
64,  sec.  1)  prohibits  any  person,  except  within 
the  southern  district,  the  Counties  of  Orange 
and  Clinton,  from  keeping  or  using  a  ferry, 
for  transporting  across  any  river,  stream,  or 
lake,  any  person  or  persons,  or  any  goods  or 
merchandise,  for  profit  or  hire,  unless  licensed 
in  the  manner  directed  by  that  acts  under  a 
penalty  of  five  dollars. 

If  Harris  had  possessed  a  right  at  the  common 
law,  to  the  exclusive  enjoyment  of  this  ferry, 
then  the  statute  giving  a  remedy  in  the  affirm- 
ative, without  a  negative  expressed  or  implied, 
for  a  matter  authorized  by  the  common  law, 
he  might,  notwithstanding  the  statute,  have 
his  remedy  by  action  at  the  common  law.  (1 
Com.  Dig.  Action  on  Statute,  C.)  But  Harris 
1 76*J  had  no  exclusive  *right  at  the  common 
law,  nor  any  right  but  what  he  derived  from 
the  statute.  Consequently,  he  can  have  no 
right,  since  the  statute,  but  those  it  gives  ;  and  ! 
his  remedy,  therefore,  must  be  under  the 
statute,  and  the  penalty  only  can  be  recovered. 


Cited  in— 9  Johns.,  538,  558;  16  Johns.,  285 ;  7  Wend., 
238  ;  15  Wend.,  268;  18  Wend.,  220;  25  Wend.,  367; 
3  Hill,  41;  4  Hill,  208;  23  N.  Y.,  554;  39  X.  Y.,  198; 
59N.  Y.,87  ;  1  Hun,  11;  6  Trans.  App.,  325;  9  Barb. 
173 ;  30  Barb.,  612 ;  57  Barb.,  434 ;  27  How.  Pr.  347 ;  37 
How.  Pr.,  159 :  5  Abb.  Pr.,  388 ;  5  Abb.  N.  S.,  335 ;  6 
Abb.»N.  S..  401 ;  3  T.  &  C.,',98  ;  8  Bos.,  630 ;  2  Rob,  241 ; 
5  Daly,  377 ;  8  Pet.  App.,  696 ;  1  Blatchf .,  154 ;  55  Mo.,. 
38»,  589 ;  44  Ind.,  316 ;  48  Ind.,  108  ;  32  Ohio  St.,  201. 


Judgment  reversed. 


ELMENDORPH 

v. 
TAPPEN,  TREMPER  ET  AL. 

Partnership — Surety  on  Bond — Payment  by 
Third  Party — PartnersJiip  Liability — Surety 
Not  Liable  to  Third  Party. 

Where  A,  B  and  C,  being  partners  in  a  distillery, 
became  jointly  bound  with  D,  as  their  surety,  on  a 
bond  to  the  United  States,  for  the  payment  of  the 
duties  on  distilled  spirits,  and  A,  one  of  the  obligors, 
requested  E  to  pay  the  amount  due  on  the  bond  to- 
the  United  States,  and  promised  that  he  should  be 
paid,  and  E  having  paid  the  amount,  called  on  A, 
who  promised  that  he  should  be  paid.  In  an  action 
of  assumpstt.,  brought  by  E  against  all  the  eo-obli- 
gors,  for  the  amount  paid  on  the  bond,  it  was  held 
that  D,  one  of  the  obligors,  being  a  surety  only,  and 
having  no  interest  in  the  distillery,  was  not  liable ; 
though  the  other  two  obligors,  being  partners  in  in- 
terest, would  be  liable  on  an  implied  assumpgttr 
arising  from  the  promise  of  A. 

rFHIS  cause  came  before  the  court  on  a  writ 
JL  of  error  from  the  Court  of  Common  Pleas 
of  Ulster  County. 

The  plaintiff  sued  the  defendants  below,  in 
an  action  of  asmmpsil.  The  declaration  wa& 
for  goods  sold  and  delivered,  money  lent,  and 
money  had  and  received  to  the  use  of  the  plaint- 
iff ;  and  on  an  insimul  computassent.  The  de- 
fendants pleaded  non  assumpsit. 

At  the  trial,  the  plaintiff  gave  in  evidence  a 
bond,  dated  the  26th  of  August,  1798,  executed 
by  the  defendants  to  the  United  States,  for 
$2,000,  conditioned  that  if  George  Tappen,John 
Tappen  and  William  Gilmore  (being  all  the  de- 
fendants except  Tremper)  shall,  at  the  expira- 
tion of  nine  months,  well  and  truly  pay.  or 
cause  to  be  paid  to  the  United  States,  «fcc.,  the 
full  amount  of  the  duties  payable  by  the  laws- 
of  the  United  States,  on  all  such  spirits  distilled 
at  a  certain  distillery  at  Kingston,  belonging  ta 
the  said  George  Tappen,  John  Tappen  and  Will- 
iam Gilmore.  which  shall  be  removed  from  the 
said  distillery  within  three  months  next  ensu- 
ing, then,  &c.,  otherwise,  &c. 

*The  plaintiff  then  proved  that  in  [*177 
1799  or  1800  the  defendant  John  Tappen,  in  a 
conversation  with  the  plaintiff,  who  was  an 
officer  of  the  revenue  to  collect  the  duties  on 
distilled  spirits,  requested  the  plaintiff  to  pay 
the  amount  due  on  the  bond  ($56.22)  to  the 
supervisor  of  the  revenue,  and  he  would  be  paid; 
and  that  the  plaintiff  afterwards  paid  to  the 
supervisor  the  amount.  The  plaintiff  further 


NOTE.— Remedies — Statutory  and  common  laic — 
When  cumulative. 

Where  there  is  a  right  of  action  or  remedy  at 
common  law,  and  a  remedy  is  likewise  given  by 
statute  in  the  affirmative  without  a  negative  ex- 
pressed or  implied  of  the  common  law  remedy,  the 
new  remedy  is  cumulative.  Renwick  v.  Morris,  7 
Hill,  575;  Scidmore  v.  Smith,  13  Johns.,  322;  Colden 
v.  Eldren,  15  Johns.,  220 ;  Platt  v.  Sherry,  7  Wend., 
236 ;  Stafford  v.  Ingersoll,  3  Hill,  38 ;  Waterford  &c., 
Turnpike  Co.  v.  People,  9  Barb.,  161 ;  Crittenden  v. 
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Wilson,  5  Cow.,  165 ;  Gooch  v.  Stephenson,  13  Me., 
371. 

Where  a  statute  provides  a  remedy  for  a  pre- 
existing right,  it  does  not  operate  to  take  away  a 
pre-existing  remedy  without  express  words  or  nec- 
essary implication,  but  the  new  remedy  is  cumula- 
tive. "Farmers'  Turnpike  Co.  v.  Coventry,  10  Johns., 
389 ;  Wheaton  v.  Hibbard,  20  Johns.,  290 ;  Wetmore 
v.Tracy,  14  Wend.,  250;  Susq  uehanna,  &c..  Turn- 
like  Co.  v.  People,  15  Wend.,  267. 
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proved  that  in  1806,  before  the  commencement  | 
of  the  suit  below,  the  bond  was  shown  to  the 
ili-t'cinlniit    John  Tappen,  who  was  informed  j 
that  the  plaintiff  had  paid  the  amount  marked  ! 
for  duties  to    the  United   States ;  that   John  j 
Tappen  admitted  the  sum  marked  on  the  bond  j 
to  be  due,  and  that  it  ought  to  have  been  paid, 
and  would  have  been  paid,  but  that  he  wished 
to  see  one   of  the    other  defendants,  George 
Tappen,  before  he  did  pay  it.     The  counsel 
for  the  defendant  then  insisted  that  this  prom- 
ise to  pay  being  made  by  John  Tappen  only, 
he  alone  was  liable ;  and  the  court  below  being 
of  that  opinion,   nonsuited  the  plaintiff ;  on 
which  a  bill  of  exceptions  was  entered  to  the 
opinion  of  the  court. 

Mr.  Sudani  for  the  plaintiff  in  error. 

Messrs.  Hawkins  and  Buggies,  contra. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
•court : 

The  plaintiff  below  declared  upon  a  joint 
promise  by  all  the  defendants ;  and  unless  the 
evidence  offered  supported  the  charge  of  a 
joint  a*su inpsit,  either  express  or  implied,  he 
was  properly  nonsuited.  I  did  think,  at  first, 
that  the  consent  of  all  the  joint  debters  was 
implied,  by  the  request  of  one  of  them  to  the 
phiintiff  to  pay  their  bond  ;  but  on  adverting 
to  the  condition  of  the  bond,  this  inference 
•cannot  be  supported.  It  appears  on  the  face 
178*]  of  the  bond  *that  the  debt  was  the 
proper  debt  of  three  of  the  co-obligors,  but 
that  Tremper,  the  other  co-obligor,  was  mere- 
ly a  surety,  and  that  he  had  no  Interest  in  the 
distillery,  for  securing  the  duties  on  which  the 
bond  was  given.  A  request  by  one  of  the 
debtors  might,  perhaps,  well  enure  as  the  re- 
quest of  all  who  were  concerned  in  interest, 
and  were  ultimately  responsible  to  each  other, 
for  the  payment  of  a  ratable  proportion  of  the 
debt.  If  the  defendant  who  made  the  request 
to  the  plaintiff,  had  himself  paid  off  the  bond, 
he  never  could  have  called  upon  Tremper  to 
contribute,  though,  as  between  the  other  de- 
fendants, who  had  equal  interest,  he  might. 
They  were  partners  in  the  distillery,  and  the 
act  of  one  might,  perhaps,  well  be  deemed  the 
act  of  all.  This,  however,  ought  not  to  be  ex- 
tended to  Tremper.  When  the  bond  was  once 
discharged,  he  had  no  further  concern  or  in- 
terest in  the  transaction  ;  and  a  payment  at 
the  request  of  one  of  the  obligors,  ought  not  to 
have  a  greater  operation  than  an  actual  pay- 
ment by  that  one.  The  court  are,  accordingly, 
of  opinion  that  the  law  in  this  case  will  not 
imply  an  assumjmt  in  Tremper,  that  the  non- 
suit wa.s  properly  directed  ;  and  that  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

Cited  in-19  Johns.,  435 ;  62  Barb.,  463. 


170*]     *WEST  t>.  EMMONS. 

Pleading — Mutual  and  Dependant    Covenants. 

A  covenanted  to  convey,  by  a  g'ood  and  sufficient 
deed,  a  certain  lot  of  land  to  B,  on  or  before  a  cer- 

NOTE.— Covenant*—  When    dependent  and    when 
independent, 
See  Barruso  v.  Madan,  2  Johns.,  145,  and  note. 


tain  day,  and  B  covenanted  to  reconvey  the  same  to 
A  by  a  inortgnKC,  at  the  same  time,  as  security,  and 
also  to  execute  a  bond  for  the  consideration  money  : 
B  af  terwards  brought  his  action  of  covenant  against 
A,  and  in  his  declaration  averred  that  he  was,  at  the 
time,  and  always  had  been,  ready  to  execute  the 
mortjjaKe  and  bond,  &c.  It  was  held  that  the  cove- 
nants were  mutual  and  dependent ;  that  the  aver- 
ment of  readiness  to  perform  by  the  plaintiff  was 
sufficient ;  and  that,  from  the  nature  of  the  cove- 
nant, he  was  not  bound  to  seal  and  tender  the  mort- 
g&ifc  before  A  had  conveyed  the  land  to  him,  or  had 
offered  a  conveyance. 

Citations— 1  East,  203 ;  2  B.  &  Pull.,  457 ;  7  T.  R.,  125 ; 
Plowd.  Rep.,  180. 

THIS  was  an  action  of  covenant.  The  dec- 
laration stated,  that  by  articles  of  agree- 
ment, dated  the  7th  April,  1807,  the  defendant 
covenanted  and  agreed  to  sell  and  convey  unto 
the  plaintiff,  his  heirs  and  assigns,  by  a  good 
and  sufficient  deed  in  the  law,  a  certain  lot  of 
land  in  the  town  of  Onondaga,  &c.,  the  said 
deed  to  be  executed  on  or  before  the  25th 
April,  1807  ;  and  that  the  plaintiff,  by  the  same 
agreement,  did  covenant  to  reconvey,  by  in- 
denture of  mortgage,  to  the  plaintiff,  the  same 
lot  of  land,  to  be  executed  and  delivered  to  the 
defendant,  on  the  execution  of  the  deed  from 
the  defendant  to  the  plaintiff ;  and  that  he 
would,  also,  at  the  same  time,  execute  a  bond 
to  the  defendant,  in  the  penal  sum  of  $1.000, 
conditioned,  &c.,  as  security  for  the  considera- 
tion money,  being  $500,  for  the  land.  The 
plaintiff  then  averred,  that  at  the  time  of  mak- 
ing the  said  agreement,  and  always  since,  he 
was,  has  been,  and  still  is,  ready  to  give  and 
execute  unto  the  defendant,  his  heirs,  &c.,  the 
mortgage,  as  security,  &c.,  and  the  bond,  &c., 
as  collateral  security  for  the  payment  of  the 
consideration  money  for  the  said  land,  &c., 
whenever  the  defendant  would  convey  to  him 
the  said  lot  of  land  by  a  good  and  sufficient 
deed,  &c.,  and  he  averred  that  the  defendant 
did  not,  on  or  before  the  said  25th  April,  1807, 
convey,  &c.,  unto  the  plaintiff,  by  a  good  and 
sufficient  deed,  the  said  lot,  &c.,  although  then 
and  there  requested,  and  often  since,  &c.,  and 
so,  «&c. 

To  this  declaration  there  was  a  demurrer, 
and  joinder  in  demurrer. 

Mr.  Allen,  in  support  of  the  demurrer,  ob- 
served that  the  covenants  were  mutual  and  de- 
pendant. The  plaintiff  *avers  a  readi-  [*18O 
ness  to  execute  a  mortgage  and  bond  according 
to  his  covenant  ;  but  he  does  not  aver  that  he 
ever  tendered  to  the  defendant  such  a  mort- 
gage and  bond.  Though  there  need  not  be  an 
actual  performance,  yet  there  must  be  at  least 
an  offer  to  perform,  before  the  party  can  bring 
his  action.  He  cited  Doug..  688,  689  ;  1  Salk., 
113,  171  ;  4  Term  Rep.,  761  ;  6  Term  Rep., 
570  ;  7  Term  Rep.,  125  ;  8  Term  Rep.,  370  ;  2 
Johns.  Rep.,  207. 

Mr.  Kirkland,  contra,  insisted  that  the  aver- 
ment on  the  part  of  the  plaintiff,  that  he  was 
then  ready,  and  always  had  been  ready  to  exe- 
cute a  mortgage,  was  sufficient.  The  agree- 
ment on  the  part  of  the  plaintiff  was  to  recon- 
vey the  land  by  mortgage,  as  security.  He 
could  not  reconvey,  until  he  had  first  received 
a  conveyance  from  the  defendant.  The  prior 
performance  of  the  defendant's  covenant  was 
essential  and  indispensable  to  the  performance 
of  the  plaintiff's ;  so  that  it  could  not  be  re- 
quisite to  offer  to  do  a  thing  which  he  could 
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not  perform,  until  the  defendant  had  first  exe- 
cuted his  covenant. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
•court : 

It  would  be  difficult  to  reconcile  all  the  cases 
on  this  subject.  A  general  principle  which 
prevades  them  all  is,  that  where  the  plaintiff 
himself  is  to  do  an  act  to  entitle  him  to  the  ac- 
tion, he  must  either  show  the  act  done,  or,  if 
it  is  not  done,  at  least  that  he  has  performed 
everything  that  was  in  his  power,  and  which 
he  was  bound  to  do.  The  difficulty  is  in  the 
application  of  the  principle  to  particular  cases. 
The  covenants  in  the  case  bofore  us  are  de- 
pendent. The  defendant  contracted,  on  a 
given  day,  to  execute  a  conveyance  of  the 
property  ;  and  the  plaintiff,  to  secure  the 
money  to  be  paid  for  it,  stipulated  to  reconvey, 
by  way  of  mortgage,  at  the  same  time.  The 
question  is,  whether  the  averment  of  the 
181*]  plaintiff's  readiness,  *on  the  day,  to 
•execute  the  mortgage,  is  or  is  not  sufficient  to 
•entitle  him  to  maintain  this  action  ;  and  the  de- 
cision of  it  will  depend  upon  the  true  construc- 
tion of  the  agreement.  In  reason  and  good 
sense,  it  ought  not  to  be  required  of  the  plaint- 
iff to  seal  and  tender  a  mortgage  of  the  prop- 
erty agreed  to  be  conveyed  to  him,  before  he 
had  obtained  a  title  to  it  from  the  defendant. 
All  that  ought  to  be  demanded  of  him  is  to 
execute  the  mortgage,  upon  the  defendant's 
offering  a  complete  performance  of  the  agree- 
ment on  his  part.  The  declaration  states  that, 
on  the  day  appointed  for  carrying  the  contract 
into  effect,  the  plaintiff  was  ready  to  execute 
the  mortgage,  and  that  he  requested  the  de- 
fendant to  execute  the  deed,  which  he  refused 
to  do.  There  was,  therefore,  nothing  to  be 
done  by  the  plaintiff,  which  he  had  the  power, 
or  (what  in  legal  acceptation  means  the  same 
thing)  the  right,  to  do.  According  to  this  con- 
struction of  the  contract,  the  plaintiff  has  done 
all  that  was  legally  incumbent  on  him,  and  the 
averment,  therefore,  is  sufficient. 

There  are  cases  where  both  parties  have  the 
power  to  perform,  without  any  act  being  pre- 
viously necessary  to  be  done  by  the  other.  In 
all  such  cases,  it  is  necessary  that  the  party 
bringing  an  action  should  aver  (if  the  act  has 
not  been  actually  performed)  a  tender  and  re- 
fusal, which  is  equivalent  to  a  performance. 
But  this  is  not  one  of  that  description.  What 
possible  use  could  there  be  in  going  through 
the  idle  ceremony  of  executing  and  tendering 
the  mortgage,  when  the  defendant  refused  to 
deliver  the  deed  ?  This  would  be  inverting 
the  order  in  which  this  agreement  was  to  be 
,  finally  carried  into  effect. 

There  are  two  cases,  one  in  the  Court  of 
King's  Bench  and  the  other  in  the  Court  of  C. 
B.  in  England,  in  which  the  nature  and  neces- 
sity of  averments,  in  cases  of  this  kind,  were 
fully  considered,  and  in  which  the  law,  in  my 
182*]  view.  *has  been  correctly  settled. 
(Rawson  et  al  v.  Johnson,  1  East,  203,  and 
Wttterhouse  v.  Skinner,  2  Bos.  &  Pull.,  457.) 
The  counsel  who  argued  for  the  defendant  in 
the  first  of  these  cases,  relied  upon  the  decis- 
ion in  Merton  v.  Lamb  (7  Term  Rep.,  125). 
There  is,  however,  a  wide  difference  between 
the  two  cases ;  for,  in  the  latter,  there  was  not 
even  an  averment  of  a  readiness  to  perform  on 
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the  part  of  the  plaintiff,  and  for  that  reason  the 
averment  was  justly  held  to  be  insufficient. 
Lawrence,  J.,  in  Rawson  et  al.  v.  Johnson,  in 
support  of  the  opinion  of  the  court,  refers  to 
the  form  of  a  declaration  in  Plowd.  Rep.,  180 
(Norwood  v.  Norwood  et  al. )  I  have  examined 
the  pleadings  in  that  case,  and  the  judgment 
upon  them,  and  I  find  it  full  to  the  point  for 
which  it  was  cited. 

The  plaintiff  is,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  tJie  plaintiff. 

Cited  in— 12  Johns.,  212 ;  20  Johns.,  136 ;  5  Cow., 
406,  511 ;  8  Wend.,  619 ;  21  Wend.,  233,  639  :  1  Denio, 
60 ;  3  Denio,  367 ;  16  Barb.,  92 ;  38  How.  Pr.,  448 ;  2 
Hall,  413;  55Ind.,287. 


STONE  v.  WOODS,  Sheriff,  &c. 

An'esi  on  Mesne  Process — Escape — Liability  of 
SJieriff— Double  Costs. 

Where  a  prisoner  arrested  on  a  mexne  process  after 
a  judgment  in  the  suit,  but  before  execution, 
escaped,  but  voluntarily  returned  on  the  same  day, 
it  was  held,  on  a  demurrer,  that  the  sheriff  was 
liable.  It  makes  no  difference  whether  the  escape 
was  voluntary  or  negligent. 

If  the  sheriff,  after  an  arrest  on  mesne  process, 
has  the  body  of  the  defendant,  at  the  return  day  of 
the  writ,  it  is  sufficient.  The  act  giving  double 
costs  in  suits  against  sheriffs  and  other  officers,  does 
not  extend  to  the  case  of  a  judgment  for  the  de- 
fendant, on  a  demurrer. 

Citations— 1  Saund.,  35.  n.  1 ;  2  Wils..  294 ;  5  T.  R., 
37 ;  Statute,  24  sess.,  ch.  47,  sec.  1. 

rPHIS  cause  came  before  the  court  on  a  writ 
J-  of  error  from  the  Court  of  Common  Pleas 
of  Washington  County.  The  plaintiff  brought 
an  action  on  the  case  for  an  escape,  in  the 
court  below.  The  declaration  set  forth  that 
one  Uriel  Clary  was  indebted  to  him,  &c.,  and 
that  a  capias  ad  respondendum,  in  December, 
1806,  was  issued  against  the  said  Clary,  &c., 
directed  to  the  defendant,  commanding  him  to 
take  the  said  Clary,  so  that  he  might  have  his 
body  before  the  judges  and  assistant  justices 
of  the  Court  of  Common  Pleas  of  Washington 
County,  on  the  first  Tuesday  *of  [*183 
March,  1807,  &c.,  which  writ  was,  on  the  26th 
of  January,  1807,  delivered  to  the  defendant, 
as  sheriff  of  the  County  of  Washington,  to  be 
executed,  &c.,  and  the  defendant  afterwards, 
and  before  the  return  of  the  writ,  to  wit,  on 
the  18th  of  February,  1807,  arrested  the  said 
Clary,  and  had  him  in  his  custody,  &c. ;  that 
by  virtue  of  the  said  writ  and  arrest,  &c.,  the 
plaintiff,  afterwards,  recovered  judgment  in 
the  said  couft,  against  the  said  Clary,  for 
$139.90  damages  ;  that  afterwards,  to  wit,  on 
the  25th  of  July,  1807,  the  defendant,  at,  &c., 
willfully  and  voluntarily  suffered  the  said  Clary 
to  go  at  large,  out  of  his  custody,  &c..  he,  the 
plaintiff,  being  wholly  unsatisfied  for  his  dam- 
ages, &c.  The  defendant  pleaded  four  pleas  : 

1.  Not  guilty. 

2.  That  after  the  commitment  of  Clary,  on 
the  writ,  at  the  suit  of  the  plaintiff,  he,  on  the 
25th  of  July,  1807,  forcibly  broke  the  jail,  and 


NOTE.— Escape— Negligent  and  vohiTitary—  HTien 
sheriff  can  retake. 

Compare  Lansing  v.  Fleet,  2  Johns.  Cas.,  2,  and 
note. 
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escaped  out  of  the  defendant's  custody  ;  and 
that  afterwards,  before  the  exhibiting  the  bill 
of  the  plaintiff,  and  before  the  defendant  had 
any  notice  or  knowledge  of  the  escape,  he 
privily  returned  into  the  custody  of  the  de- 
fendant, and  ever  since  hath  continued  in  his 
custody,  &c.,  which  escape,  &c.,  and  this  he 
is  ready  to  verify,  &c. 

8.  That  the  said  Clary,  on  the  25th  of  July, 
1807,  forcibly  broke  jail  and  escaped  out  of 
the  defendant's  custody,  without  his  knowl- 
edge or  consent,  and  that  the  defendant  im- 
mediately made  fresh  pursuit  after  him,  &c., 
until  afterwards,  to  wit,  on  the  25th  of  July, 
1807,  and  before  the  exhibiting  the  plaintiff's 
bill,  he  retook  the  said  Clary,  and  detained 
him  in  his  custody,  by  virtue  of  the  said  com- 
mitment, at  the  suit  of  the  plaintiff  ;  and  still 
detains  him  in  custody,  &c. 

4.  That  Clary,  forcibly  and  against  the 
knowledge  and  will  of  the  defendant,  broke 
prison  and  escaped  on  the  25th  of  July,  1807, 
1 84*]  and  afterwards,  on  the  same  day,  *pri- 
vately  returned  into  the  prison,  and  has  ever 
since  remained  in  custody,  &c. ,  and  that  the 
defendant  had  not  then,  nor  hath  he  since,  re- 
ceived any  execution  at  the  suit  of  the 
plaintiff  against  the  said  Clary,  &c.,  with  a 
verification,  &c. 

To  the  second  plea  the  plaintiff  replied  that 
Clary  did  not  privately  return,  &c.,  and 
issue  thereon. 

To  the  third  plea  the  plaintiff  replied  that 
the  defendant  did  not  make  fresh  pursuit,  &c., 
to  retake  the  said  Clary,  in  manner  and  form, 
&c. ,  and  issue  thereon. 

To  the  fourth  plea  there  was  a  general  de- 
murrer and  joinder.  The  court  below  gave 
judgment  for  the  defendant  on  the  demurrer ; 
and  as  the  suit  was  against  the  defendant,  as 
sheriff,  they  adjudged  the  plaintiff  to  pay 
double  costs.  On  this  judgment,  the  writ  of 
error  was  brought. 

Mr.  D.  Russel,  for  the  plaintiff  in  error,  con- 
tended that  the  demurrer  to  the  fourth  plea 
was  well  taken.  It  is  not  alleged  that  the  re- 
turn of  the  prisoner  was  before  action  brought. 
(1  Str.,  423;  2  Str.,  873;  2  Wilson,  294.) 
Again  the  judgment  of  the  court  below  was 
erroneous  in  awarding  double  costs.  This  is 
not  a  case  within  the  statute  directing  double 
costs,  where  a  verdict  is  found  for  the  defend- 
ant, in  a  suit  against  a  sheriff  or  other  officer. 
(24  sess.  ch.  7,  sec.  1.)  The  act  .speaks  only  of 
a  verdict  after  a  trial.  Nothing  is  said  of  a 
judgment  on  a  demurrer,  in  favor  of  a  defend- 
ant who  is  an  officer. 

Messrs.  Skinner  and  Foot,  conlra.  The  ques- 
tion is  whether  an  action  canT>e  maintained 
for  a  negligent  escape  on  mesne  process,  where 
the  prisoner  returns  on  the  same  day,  after  a 
judgment,  but  before  an  execution. 

A  sheriff  may  give  what  indulgence  he 
pleases  to  a  pnsoner  on  inesne  process,  pro- 
vided he  has  him  in  prison  at  the  return 
of  the  writ,  so  as  to  answer  the  plaint- 
iff in  the  suit.  (5  Term  Rep.,  37;  2  Term 
Rep.,  172;  8  Bl.  Com.,  290,  415;  Esp.  Dig., 
606.)  The  reason  why  the  sheriff  is  made 
liable  for  an  escape  is  that  the  plaintiff  has 
185*1  been  delayed  or  injured.  *If  there  is 
no  delay  or  prejudice  to  the  plaintiff,  there 
can  be  no  damage  ;  and  without  damage 
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there  is  no  ground  for  an  action.  The  plea 
does  not  expressly  state  that  the  return  of  the 
prisoner  was  before  action  brought,  but  that 
it  was  on  the  same  day,  and  before  any  execu- 
tion issued.  Why  is  a  defendant  set  at  large 
on  bail  ?  Merely  to  place  the  plaintiff  in  the 
same  situation  as  if  the  prisoner  had  remained 
in  the  custody  of  the  sheriff.  It  is  enough 
if  the  prisoner  is  forthcoming  to  answer  in  ex- 
ecution. After  execution,  the  sheriff  cannot 
show  the  prisoner  any  indulgence.  Such  ia 
the  common  law.  Does  the  statute,  then, 
make  any  difference  ?  The  words  of  the  act 
(24  sess.,  ch.  28,  sec.  20)  are  "If  at  any  time 
the  keeper  of  any  prison  shall  permit  or  suf- 
fer any  prisoner  committed  to  his  custody, 
either  upon  contempt  or  menne  process,  or  in 
execution,  to  go,  or  to  be  at  large  out  of  his- 
prison,  except,  &c.,  every  such  going,  or  be- 
ing out  of  the  prison,  shall  be  adjudged  and  i» 
hereby  declared  to  be  an  escape."  The  act 
speaks  only  of  permissive  or  voluntary  escape. 
The  case,  therefore,  of  a  negligent  escape  re- 
mains as  it  stood  before,by  the  common  law.and 
the  sheriff  is  not  liable  to  an  action,  unless  the 
plaintiff  has  been  prejudiced  by  the  delay. 
The  pleadings  state  a  negligent  escape  only. 

As  to  the  double  costs.  The  act  says  :  "If 
a  verdict  shall  pass  for  the  defendant,  or  the 
plaintiff  shall  become  nonsuit  or*suffer  discon- 
tinuance, the  defendant  shall  be  entitled  to 
double  costs."  The  present  case,  if  not  strictly 
within  the  letter,  is  clearly  within  the  intent 
and  meaning  of  the  act. 

Mr.  Shepherd,  in  reply.  1.  The  common 
law  doctrine  does  not  extend  so  far  as  to  per- 
mit a  sheriff  to  suffer  his  prisoner  to  be  at 
large  after  the  return  of  the  writ,  though  be- 
fore judgment.  It  is  confined  to  cases  where 
the  writ  *is  not  returned;  and  the  [*18O 
court,  in  the  cases  cited,  merely  say  that  it  is 
enough  if  the  sheriff  has  the  prisoner  to  an- 
swer the  exigency  of  the  writ.  The  short  time 
during  which  the  prisoner  was  at  large  cannot 
vary  the  question.  If  he  was  at  large  for  any 
time,  however  short,  there  was  an  escape,  and 
the  plaintiff's  right  of  action  became  vested  ; 
and  the  court  cannot  here  take  upon  them  to 
decide  on  the  amount  of  the  damages  he  ha» 
sustained. 

The  act,  by  declaring  what  should  be  an  es- 
cape, manifestly  intended  to  give  the  party  a 
right  of  action  for  such  escape.  The  words  of 
the  act,  "If  the  keeper  shall  permit  or  suffer 
the  prisoner  to  go  at  large,"  &c.,  evidently 
comprehend  negligent  as  well  as  voluntary 
escapes. 

2.  The  act,  in  giving  double  costs,  is  penal, 
and  must  be  taken  strictly.  The  case  of  a 
judgment  on  a  demurrer  is  not  mentioned  ; 
and  the  defendant  could  not,  therefore,  be  en- 
titled to  double  costs. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

If  the  sheriff  has  the  body  of  the  defendant, 
after  an  arrest  upon  metine  process,  at  the  re- 
turn day  of  the  writ,  it  is  said  to  be  sufficient. 
But  if  the  defendant  escape  at  any  time  there- 
after, the  sheriff  is  liable  to  an  action.  I  do 
not  discover  that  there  is  any  distinction 
whether  the  escape  be  voluntary  or  negligent; 
neither  do  I  conceive  that  any  such  distinction 
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can  exist,  for  the  sheriff  is  equally  liable  in  the 
one  case  as  in  the  other.  (1  Saund.,  35,  n.  1  ; 
2  Wils.,  294.) 

The  case  of  Plank  v.  Anderson  el  al.  (5 
Terra  Rep. ,  37),  relied  on  by  the  defendant's 
counsel,  is  essentially  different  from  this, 
though  it  is  not  very  easy  to  discover  pre- 
cisely the  ground  upon  which  the  case  was  de- 
cided. There  the  jury  found  that  the  plaint- 
had  not  been  delayed  or  prejudiced  in  his 
187*]  suif.  And  Lord  *Kenyon  says,  "  that 
the  exigency  of  the  writ  was  performed,  so 
far  that  the  defendant  was  forthcoming,  when 
the  plaintiff  called  upon  him  to  answer  his  de- 
mand." The  circumstances  were  peculiar, 
and  great  stress  was  laid  upon  the  finding  of 
the  jury.  The  plea  in  the  present  case  does 
not  come  up  to  the  finding  of  the  jury  in  the 
one  just  mentioned.  Whether  the  plaintiff 
has  sustained  any  damages,  by  reason  of  the 
escape,  cannot  be  a  question  for  the  court,  but 
must  be  determined  on  the  trial  by  the  jury. 

This  being  an  action  on  the  case,  for  an  es- 
cape on  mesne  process,  the  damages  are  un- 
certain and  at  large  ;  and  whether  the  plaint- 
iff will  be  able  to  give  such  evidence,  as  will 
entitle  him  to  recover  from  the  defendant  the 
whole  or  any  part  of  his  demand,  cannot  be 
determined  on  the  facts  stated  in  this  record. 
The  question  now  is  upon  the  sufficiency  of 
the  fourth  plea,  which,  in  my  opinion,  is  no 
bar  to  this  action. 

The  court  below  awarded  double  costs 
.against  the  plaintiff.  This  was  evidently  not 
within  the  statute  (24  sess.,  ch.  47,  sec.  1), 
which  authorizes  double  costs  only  when  a 
verdict  shall  have  passed  for  the  defendant,  or 
the  plaintiff  shall  have  become  nonsuited,  or 
suffered  a  discontinuance.  The  provision  does 
not  extend  to  the  case  of  a  judgment  upon  de- 
murrer, and  the  statute,  in  awarding  double 
costs,  being  penal,  must  be  taken  strictly. 

The  judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 9  Johns.,  254 ;  4  Wend.,  201 ;  6  Wend., 
32 ;  20  How.  Pr.,  383 ;  39  How.  Pr.,  494 ;  50  How.  Pr., 
354. 
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Slander — Pleadings — Special  Damage —  WJiat 
Words  Actionable  Per  Se. 

To  say  of  a  person,  "  she  is  a  common  prostitute, 
and  I  will  prove  it ;"  or  that  "she  was  hired  to  swear 
a  child  on  me  :  she  had  a  child  before  this,  when  she 
went  to  Canada;  she  would  come  damned  nijrh  going 
to  the  State  Prison,"  is  not  actionable,  without  al- 
leging special  damages. 

The  rule  seems  to  be,  that  where  the  charge,  if 
true,  will  subject  the  party  charged  to  an  indict- 
ment for  a  crime,  involving  moral  turpitude,  or 
subject  him  to  an  infamous  punishment,  then  the 
words  are  in  themselves  actionable. 

Citations— Statute,  1  R.  L.,  124 ;  1  Com.  Dig.,  tit, 
"  Action  on  the  Case  for  Defamation  "  (F),  20 ;  1  Cai. . 
347 ;  1  Johns.,  505 ;  2  Johns.,  11. 

THIS  was  an  action  for  slander.  The  dec- 
laration contained  two  counts.  The  first 
charged  that  on  the  1st  of  January,  1808,  at 
Schagticoke,  in  the  County  of  Rensselaer,  &c. , 
for  that  whereas  the  plaintiff,  being  a  person 
of  good  name,  &e.,  the  defendant  falsely  and 
maliciously  did  speak  and  utter  of  and  con- 
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cerningthe  plaintiff,  the  following  false,  scan- 
dalous and  defamatory  words  :  "  She  (mean- 
ing the  plaintiff)  is  a  common  prostitute, 
and  I  can  prove  it."  The  second  count  charged 
that  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  place  aforesaid, 
in  a  certain  other  discourse,  &c.,  did  falsely 
and  maliciously  speak  and  utter  the  following 
false,  scandalous  and  defamatory  words,  to 
wit  :  "  She  (meaning  the  plaintiff)  was  hired 
to  swear  the  child  on  me"  (meaning  that 
the  plaintiff  was  hired  falsely  and  maliciously 
to  swear  a  certain  child  on  the  defendant). 
"  She  (meaning  the  plaintiff)  has  had  a  child 
before  this  "  (meaning  before  this  child  or  the 
child  which  the  said  defendant  had  before 
said  the  said  Nancy  had  been  hired  to  swear 
on  him),  "  when  she  went  to  Canada  (meaning 
a  certain  time  when  the  plaintiff  had  been  at 
Canada).  "  She  (meaning  the  plaintiff)  would 
come  damned  nigh  going  to  the  State  Prison  " 
(meaning  that  the  said  plaintiff  was  guilty  of 
such  enormous  and  wicked  crimes,  as  would, 
if  punished  according  to  the  laws  and  statutes, 
in  such  cases  made  and  provided,  condemn 
her  to  infamous  punishment  in  the  State 
Prison).  Whereas,  in  truth,  &c. 

There  was  a  general  demurrer  to  the  first 
count,  and  a  special  demurrer  to  the  second 
count,  and  joinder. 

Mr.  Wendell,  in  support  of  the  demurrer. 
In  England  there  are  various  statutes  for  the 
punishment  of  disorderly  ^persons  (4  [*189 
Com.  Just.,  B,  76,  83.)  But  the  decisions  in 
support  of  the  action  have  been  where  the 
party  shows  a  special  damage,  as  for  calling  a 
woman  a  whore,  whereby  she  lost  her  mar- 
riage. (1  Com.  Div.,  262,  Action  for  Defama- 
tion, D,  30.)  Notwithstanding  the  statutes 
against  disorderly  persons,  it  has  never  been 
held  that  those  words  were  actionable,  with- 
out alleging  a  special  damage.  It  is  true  that 
by  the  Act  for  Apprehending  and  Punishing 
Disorderly  Persons  (11  sess.,  ch.  31),  a  common 
prostitute  is  declared  to  be  a  disorderly  per- 
son, and  therefore  liable  to  punishment ;  but, 
by  the  same  act,  vagrants,  beggars,  jugglers, 
pretenders  to  physiognomy,  palmistry,  or  such 
crafty  sciences,  fortune-tellers,  discoverers  of 
lost  goods,  persons  running  away  from  their 
wives  and  children,  vagabonds  and  wanderers, 
and  all  idle  persons  not  having  visible  means 
of  livelihood,  are  also  deelared  to  be  disorder- 
ly persons,  and  are  equally  liable  to  be  appre- 
hended and  punished  under  the  act.  If,  then, 
to  call  a  woman  a  common  prostitute  is  ac- 
tionable, without  alleging  special  damage,  on 
the  ground  of  a  liability  to  punishment  under 
this  act,  then  to  call  a  "person  a  juggler,  for- 
tune-teller, or  physiognomist,  would  also  be 
actionable,  which  will  hardly  be  pretended. 

The  words  "  that  the  plaintiff  was  hired  to 
swear  a  child  "  are  not  actionable  (1  Com.  270, 
F,  12,  D,  6),  and  they  are  not  helped  out  by 
the  innuendo.  The  words  are  ambiguous, 
and  it  is  not  said  whose  child  was  referred  to, 
so  that  the  defendant  could  not  corae  prepared 
to  prove  the  truth  of  the  words.  The  words 
that  "  she  would  come  damned  nigh  going  to 
the  State  Prison,"  are  too  vague  and  general  to 
be  the  ground  of  an  action.  (2  Johns.  Rep. , 
12.) 

Again,  in  the  second  count,  the  plaintiff 
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does  not  aver  that  she  was  of  good  fame,  &c. , 
and  free  from  the  crime  charged  against  her. 
(1  Com.  Dig.,  276,  G,  1.) 

Mr.  Sedgwick.  contra.  1.  The  numerous 
cases  to  be  found  in  the  books  relative  to  the 
19O*]  action  of  slander,  and  *as  to  what 
words  are  actionable,  and  what  are  not, 
are  so  contradictory  and  absurd,  as  to  afford 
no  satisfactory  rule  on  the  subject.  (1  Com. 
Dig. ,  Action  on  the  case  for  Defamation,  D,  8, 
D,  9.  F,  20;  8  Bl.  Cora..  124;  4  Bac.  Abr., 
487.)  Resort  must,  therefore,  be  had  to  the 
principle  on  which  the  action  of  slander  is 
founded.  Where  the  words  spoken  impute  to 
a  person  an  act  of  moral  turpitude  or  crime 
which  may  subject  him  to  punishment  they 
are  actionable.  Here  the  words,  besides  im- 
puting great  moral  turpitude,  and  tending  to 
render  the  person  odious  in  the  opinion  of 
mankind,  may,  if  true,  also  subject  the  party 
to  an  infamous  and  disgraceful  punishment. 
Common  prostitutes,  by  the  act  which  has 
been  cited,  are  declared  disorderly  persons, 
and  may  be  sent  to  Bridewell  or  House  of  Cor- 
rection, and  be  kept  to  hard  labor  for  60  days, 
or  even  for  six  months ;  and,  moreover,  may 
be  whipped,  at  the  discretion  of  the  general 
sessions  of  the  peace.  (11  sess. .  ch.  31,  sec.  1, 
2,  3.)  The  first  set  of  words  charged  in  the 
declaration  are,  according  to  the  general  prin- 
ciple I  have  stated  on  this  subject,  actionable. 

2.  As  to  the  second  set  of  words,  I  admit 
that  the  sense  of  them  cannot  be  enlarged  by 
the  innuendo.  The  true  rule  is,  that  the  words 
are  to  be  taken  in  the  sense  in  which  they  are 
understood  by  the  generality  of  mankind. 
This  rule  is  well  laid  down  and  illustrated  by 
Lord  Ellenborough,  in  the  case  of  Woolnoth  v. 
Meadows.  (5  East,  463  ;  Cowp.,  275,  278  ;  2 
Ld.  Raym.,  959  ;  1  Vent.,  117.)  If  the  words, 
then,  fairly  import  the  charge  of  a  crime,  and 
would  be  so  understood  by  mankind,  the  in- 
jury is  inflicted  on  the  character  of  the  plaint- 
iff, as  completely  and  deeply,  as  if  the  crime 
had  been  imputed  in  the  most  direct  and  positive 
terms  ;  and  the  plaintiff  is  entitled  to  a  remedy. 
Can  there  be  any  doubt,  in  the  mind  of  any 
man,  that  the  defendant  meant  to  say  that  the 
plaintiff  had  been  guilty  of  perjury  ? 

Mr.  Wendell,  in  reply,  observed  that  if  to 
say  of  a  person  what,  if  true,  might  subject 
191*]  him  to  an  indictment,  *would  render 
the  words  actionable,  without  alleging  special 
damage,  then  to  say  of  a  person  that  he  had 
committed  an  assault  and  battery  on  another, 
would  be  actionable. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

The  first  count  is  for  these  words  :  "  She  is 
a  common  prostitute,  and  I  can  prove  it ;"  and 
the  question  arises,  whether  speaking  these 
words  gives  an  action,  without  alleging  special 
damages.  By  the  statute  (1  R.  L.,  124)  com- 
mon prostitutes  are  adjudged  disorderly  per- 
sons, and  are  liable  to  commitment,  by  any 
justice  of  the  peace,  upon  conviction,  to  the 
Bridewell  or  House  of  Correction,  to  be  kept 
at  hard  labor  for  a  period  not  exceeding  60 
days,  or  until  the  next  General  Sessions  of  the 
Peace.  It  has  been  supposed  that,  therefore, 
to  charge  a  woman  with  being  a  common 
prostitute,  was  charging  her  with  such  an  of- 
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fense  as  would  give  an  action  for  the  slander. 
The  same  statute  which  authorizes  the  inflic- 
tion of  imprisonment  on  common  prostitutes, 
or  disorderly  persons,  inflicts  the  same  punish- 
ment for  a  great  variety  of  acts,  the  commission 
of  which  renders  persons  liable  to  be  con- 
sidered disorderly ;  and  to  sustain  this  action 
would  be  going  the  whole  length  of  saying, 
that  every  one  charged  with  any  of  the  acta 
prohibited  by  that  statute,  would  be  entitled 
to  maintain  an  action  for  defamatio~n.  Among 
others,  to  charge  to  a  person  with  pretending  to 
have  skill  in  physiognomy,  palmistry,  or  pre- 
tending to  tell  fortunes,  would,  if  this  action  is 
sustained,  be  actionable.  Upon  the  fullest  con- 
sideration, we  are  inclined  to  adopt  this  as  the 
safest  rule,  and  one  which,  as  we  think,  is  war- 
ranted by  the  cases.  In  case  the  charge,  if  true, 
will  subject  the  party  charged  to  an  indictment 
for  a  crime  involving  moral  turpitude,  or  sub- 
ject him  to  an  infamous  punishment,  then  the 
words  will  be  in  themselves  actionable ;  and 
Baron  Comyns  considers  *the  test  to  be,  [*  1 9  2 
whether  the  crime  is  indictable  or  not.  (1  Com. , 
tit.  Action  on  the  case  for  Defamation,  F,  20.) 
There  is  notv  perhaps,  so  much  uncertainty  in 
the  law  upon  any  subject,  as  when  words  shall 
be  in  themselves  actionable.  From  the  contra- 
diction of  cases,  and  the  uncertainty  prevail- 
ing on  this  head,  the  court  think  they  may, 
without  overleaping  the  bounds  of  their  duty, 
lay  down  a  rule  which  will  conduce  to  cer- 
tainty, and  they,  therefore,  adopt  the  rule  I 
have  mentioned  as  the  criterion.  In  our 
opinion,  therefore,  the  first  count  in  the  decla- 
ration is  defective. 

The  second  count  is  for  say  ing  of  the  plaintiff 
"  She  was  hired  to  swear  the  child  on  me  ;  she 
has  had  a  child  before  this,  when  she  went  to 
Canada  ;  she  would  come  d — d  near  going  to 
the  State  Prison."  These  words  are  laid  as 
spoken  at  one  time  ;  if,  then,  any  of  them  are 
actionable,  it  is  sufficient.  The  innuendoes 
enlarge  their  meaning,  and  are  not  justified. 
One  of  them  avers  that  the  defendant  meant 
that  the  plaintiff  was  hired,  falsely  and  mali- 
ciously to  swear  the  child  on  the  defendant ; 
and  another  innuendo,  in  explaining  the  words 
"  She^would  come  damned  near  going  to  State 
Prison,"  alleges  that  the  defendant  meant  that 
the  plaintiff  was  guilty  of  such  enormous, 
crimes  as  would,  if  punished  according  to  the 
laws,  &c.,  condemn  her  to  infamous  punish- 
ment in  the  State  Prison.  Now  I  do  not  per- 
ceive that  the  charge  at  all  warrants  the  in- 
ference that  the  plaintiff  had  been  guilty  of 
perjury  ;  and  the  cases  of  Hopkins  v.aradle  (1 
Caines,  347),  Stafford  v.  Green  (1  Johns.  Rep., 
505),  and  Ward  v.  Clark  (2  Johns.  Rep.,  11), 
are  authorities  against  sustaining  this  count. 

The  defendant  must,  therefore,  have  judgment. 

Cited  in-13  Johns.,  125,  275 ;  17  Johns.,  218 ;  16 
Wend.,  457 ;  24  Wend.,  356 ;  3  Hill,  22 ;  3  N.  Y.,  178  ; 
4  Barb.,  511 :  22  Barb.,  397 ;  31  Barb.,  300;  5  How.  Pr.. 
174;  17  Ohio  St.,  241;  27  Ohio  St.,  328;  19  Ohio  St.* 
432.  See  Laws  1871,  ch.,  219. 
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Receipt  for  Lumber — To  be  Indorsed  on  Bond 
and  Mortgage — Assignment — Action  by  third 
Party. 

Where  A  gave  to  B  a  receipt  for  lumber  to  the 
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amount  of  $475,  if  it  held  out  on  inspection,  which  [ 
sum  was  to  be  paid  on  a  bond  and  mortgage  from  B 
to  A  and  B  assigned  over  the  receipt  to  C,  and  a  j 
suit  was  brought  in  the  name  of  B  against  A  for  the  i 
lumber,  as  for  goods  sold  and  delivered ;  of  this  as-  I 
signment  notice  was  given  to  A,  who  admitted  that 
he  had  sold  and  assigned  the  bond  and  mortgage  re- 
ferred to  in  the  receipt  to  D,  but  that  he  could  get  I 
the  indorsement  made  on  the  bond.     It  was  held  i 
that  as  A  had  not  shown  that  the  indorsement  had  i 
actually  been  made  on  the  bond,  agreeably  to  the 
stipulation  in  the  receipt,  and  the  parties  by  their 
acts  having  waived  the  specific  appropriation  of  the 
amount  of  the  lumber  to  the  payment  of  the  bond, 
B  might  maintain  his  action  against  A  for  the  lum- 
ber, as  for  goods  sold  and  delivered. 

Citations— 1  Johns.  Cas.,  52,  54,  411 ;  1  Johns.,  531 ; 
3  Johns.,  425. 

rPHIS  action  was  brought  to  recover  a  com- 
J-  pensation  for  a  quantity  of  timber.  The 
third  count  in  the  declaration,  on  which  the 
verdict  was  taken,  was  for  goods  sold  and  de- 
livered. At  the  trial,  the  following  receipt 
was  produced  in  evidence  : 

"  Peru,  June  17,  1807.  Received  of  Simon 
Eels,  in  lumber,  to  the  amount  of  $475,  if  said 
lumber  holds  out  at  the  Quebec  Cull,  which 
sum  is  to  be  paid  on  an  obligation  and  mort- 
gage the  said  Finch  has  taken  of  the  said  Eels, 
and  a  debt  of  account  I  have  against  the  said 
Eels  of  forty  dollars.  Received  by  me,  Isaac 
Finch,  Jun."  On  the  back  of  this  paper, 
there  was  an  indorsement,  as  follows  :  "  For 
value  received  of  H.  and  A.  Ellsmore,  I  as- 
sign over  to  them  the  within  obligation,  and 
the  suit  at  law  that  is  commenced  against  the 
said  Issac  Finch,  Jun.,  in  the  Supreme  Court, 
where  Caleb  Nicolls  is  attorney.  Dated,  Peru, 
18th  January,  1808."  The  defendant  then 
proved  that  the  plaintiff  acknowledged  that 
he  had  settled  the  suit,  and  was  satisfied,  and 
that  the  settlement  was  afterwards  made  on 
the  bond.  It  was  proved  that,  in  April  or  May, 
1807,  one  of  the  Ellsmores  gave  notice 
to  the  defendant,  that  the  plaintiff  had 
assigned  his  right  in  the  lumber,  and  the 
defendant  then  acknowledged  the  demand  ; 
and  that,  subsequently,  the  defendant,  in  the 
presence  of  the  Ellsmores,  said  he  knew  they 
had  an  assignment  of  the  contract,  but  he 
wanted  the  money  for  other  uses ;  and  he 
confessed  he  had  sold  the  bond  and  mortgage 
referred  to  in  the  receipt  to  one  Dan.  Smith, 
but  said  that  he  could  get  the  indorsement 
made  upon  the  bond.  To  this  evidence  the 
defendant's  counsel  objected,  insisting  that  the 
assignment  ought  to  have  been  produced  ;  but 
the  judge  overruled  the  objection  ;  and,  under 
194*]  *his  direction,  the  jury  found  a  ver- 
dict for  the  plaintiff,  for  $482.66. 

A  motion  was  made  to  set  aside  the  verdict, 
as  against  law  and  evidence,  and  for  the  mis 
direction  of  the  judge. 

Mr.  Foot  for  the  defendant. 

Messrs.  NicoUs&nA  Sherwood  for  the  plaintiff . 

YATES,  J.,  delivered  the  opinion  of  the 
court : 

The  question  here  is,  whether  this  receipt 
ought,  under  the  circumstances  disclosed  in 
this  cause,  to  be  deemed  such  an  absolute 
payment  on  the  bond  as  to  bar  a  recovery,  on 
the  count  for  goods  sold  and  delivered. 

It  is  a  settled  principle  that  a  court  of  law 
will  regard  the  assignment  of  a  chose  in 
action,  and  protect  the  interest  of  an  assignee 
JOHNS.  REP.,  5. 


against  any  person  having  notice,  or  who  is 
bound  to  take  notice  of  it.  The  power  of  the 
original  owner  is  so  far  at  an  end,  immediately 
after  an  assignment  and  notice,  that  no  subse- 
quent payments  made  to  him  will  avail  ;  and 
consequently  no  release  or  discharge  from  him 
can  operate  to  the  disadvantage  of  the  assignee, 
for  whom  he  is  considered  a  mere  trustee  or 
nominal  person,  to  recover  the  debt  only  ;  and 
any  personal  interference  on  his  part  is  deemed 
void,  on  the  ground  of  fraud.  (1  Johns.  Cas.,. 
52,  54,  411  ;  1  Johns.  Rep.,  531  ;  3  Johns. 
Rep.,  425.)  But,  in  this  case,  it  is  contended 
that,  by  the  instrument  itself,  the  amount  waa 
appropriated  for  a  specific  purpose,  and  that, 
therefore,  it  could  not  be  assigned.  This 
would  be  the  legal  operation  of  this  paper,  if 
the  parties  by  their  own  acts  had  not  subse- 
quently manifested  a  different  intent,  and  had 
not,  by  such  acts,  revoked  or  changed  that 
appropriation.  The  defendant  declared  that 
he  had  sold  the  bond,  and  could  get  the 
indorsement  made.  From  this  acknowledg- 
ment the  inference  is  warranted  that  it  had 
never  been  done.  Besides,  if  it  had  been 
indorsed,  he  ought  to  have  shown  it  at  the 
trial,  as  it  would  have  been  a  proper  defense. 
*But  it  is  said  that  this  omission  alone  [*195 
could  not  justify  the  recovery,  as  the  assignee 
of  the  bond  and  mortgage  took  it  subject  to- 
all  the  equity  existing  ;  and  though  not  in- 
dorsed, it  might  still  have  been  enforced. 
This  reasoning  would  have  been  correct,  had 
not  the  plaintiff  also  virtually  assented  to  the 
arrangement  made  by  an  actual  sale  of  the 
receipt ;  and  thus  the  destination  of  the  prop- 
erty specified  in  this  receipt  was  changed  by 
consent  of  both  parties,  who,  by  these  acts,, 
have  rendered  the  application  of  the  amount, 
according  to  the  original  intent,  utterly  impos- 
sible ;  and  have  left  both  the  debts  assignable, 
as  if  no  such  appropriation  had  been  mentioned 
in  the  receipt. 

The  subsequent  interference  of  the  plaintiff 
must  be  deemed  fraudulent.  His  settlement 
with  the  defendant,  consequently,  cannot  be 
received  as  a  valid  transaction.  The  only 
ground  of  defense,  then,  without  countenanc- 
ing fraud,  was  to  prove  the  indorsement  of 
the  amount  of  the  receipt  on  the  bond  and 
mortgage,  before  it  was  assigned.  This  was- 
not  done,  and  the  verdict,  therefore,  was- 
properly  given  for  the  plaintiff.  The  court, 
consequently,  are  of  opinion  that  the  motion 
for  a  new  trial  must  be  denied. 

Rule  refused. 
Cited  in— 19  Johns.,  52,  97 ;  3  Wood.  &  M.,  489. 


*HUTCHESON  v.  PECK.    [*196- 

Trespass  on  the  Case — Enticing  away   Wife — 
Evidence — Presumption  when  near  Relative. 

In  an  action  on  the  case,  brought  by  a  husband 
against  the  father  of  his  wife,  for  enticing  her 
away,  &c.,  it  was  held_  that  the  action  would  lie,  but 
that  the  jury,  to  justify  a  verdict  for  the  plaintiff, 
should  have  much  stronger  evidence  of  malicious- 
and  improper  motives  in  the  defendant,  than  where 
the  action  was  against  a  stranger ;  the  presumption 
being  in  favor  of  the  defendant,  that  he  was  actu- 
ated in  his  conduct  in  taking  his  daughter  home  by 
parental  affection  ;  and  on  the  ground  that  the 
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judyre  and  jury  hud  not  sufficiently  considered  the 
distinction  iietween  this  tind  tin  ordinary  suit  by  the. 
husliiuid  against  a  stranKcr,  and  from  the  peculiar 
circumstances  of  the  case,  as  well  as  the  amount  of 
the  verdict,  a  new  trial  was  Rranted. 

Citations— Willes'  llep.,  581 ;  Peaked  N.  P.,  88 ;  4 
T.  It.,  651. 

THIS  was  an  action  of  trespass  on  the  case, 
for  enticing  away  the  wife  of  the  plaintiff, 
and  continuing  to  separate  the  plaintiff's  wife 
from  him,  whereby  he  lost  her  services  and 
his  comfort,  &c. 

The  cause  was  tried  at  the  Duchess  Circuit, 
on  the  17th  September,  1808,  before  Mr. 
Juxtift  Van  Ness. 

At  the  trial,  it  was  proved  that  the  plaintiff 
and  his  >vife,  who  is  the  daughter  of  the 
defendant,  were  married  at  her  father's  house, 
and  with  his  consent ;  and  that  they  lived 
together  at  the  defendant's  house,  for  8  or  10 
mouths  after  the  marriage. 

Joseph  Conklin,  a  witness  for  the  plaintiff, 
testified  that  he  lived  with  the  plaintiff,  on  a 
farm  atClaverack,  in  Columbia  County,  about 
11  months,  and  the  plaintiff  and  his  wife 
lived  together  affectionately  ;  and  they  had  a 
child,  which  was  afterwards  drowned.  The 
plaintiff  gave  up  the  farm  at  Claverack,  and 
removed  back  to  Amenia,  in  the  County  of 
Duchess,  near  the  defendant.  The  witness 
carried  a  part  of  the  household  furniture,  &c., 
of  the  plaintiff  to  his  house,  on  the  mountain 
farm  ;  when  he  arrived  at  the  defendant's 
house,  on  his  way  to  the  plaintiff's,  the  defend- 
ant offered  to  keep  part  of  the  furniture,  until 
the  road  was  better,  and  engaged  to  carry  it 
up  to  the  plaintiff's  house  when  he  wished. 
That  the  plaintiff  was  well  provided  for  living  ; 
the  witness  carried  provisions  to  his  house, 
and  drove  36  sheep  for  the  plaintiff  when  he 
removed  from  Claverack  ;  that  the  plaintiff 


and  told  him  he  should  not  come  into  his 
house  again.  He  called  the  plaintiff  a  rascal, 
and  said  he  had  struck  him.  The  plaint iir 
then  demanded  his  v  ife  and  property ;  and 
the  defendant^  told  him  he  should  have  neither. 
The  witness  heard  the  defendant  say  that  the 
plaintiff's  wife  should  never  live  with  the 
plaintiff  again.  The  defendant  told  the  plaint- 
iff's wife  that  she  might  go  and  live  with  the 
plaintiff  if  she  had  a  mind  to  do  so  ;  but  if 
she  did,  she  should  never  come  into  his  house 
again,  and  the  family  should  not  visit  her. 

She  once  went  out,  and  was  absent  some 
time,  and  on  her  return,  the  defendant 
appeared  angry,  and  asked  her  if  she  had  not 
seen  the  plaintiff  ;  she  confessed  that  she  had 
seen  him  ;  and  the  defendant  told  her  that  if 
she  had  anything  to  do  with  the  plaintiff  she 
must  quit  his  house.  The  defendant  also  told 
her  that  if  she  would  stay  with  the  defendant, 
and  have  nothing  to  do  with  the  plaintiff,  he 
would  do  by  her  as  he  did  by  the  rest  of  his ' 
children,  and  as  he  had  done  before  she  was 
married;  *but  if  she  had  any  inter-  [*1J>8 
course  with  the  plaintiff,  she  must  quit  the 
defendant's  house,  and  should  have  nothing 
from  him,  nor  be  allowed  to  visit  him. 

Thomas  Van  Alstyne,  another  witness,  testi- 
fied that  he  called  on  the  defendant,  at  the  re- 
quest of  the  plaintiff,  to  see  if  a  settlement- 
could  not  be  made  between  them.  The  de- 
fendant said  he  had  nothing  to  settle  with  the 
plaintiff,  and  that  he  should  not  come  into  his 
house  ;  that  his  wife  might  stay  there,  and  if 
she  staid,  he  would  do  as  well  by  her  as  he  did 
by  the  rest  of  his  children  ;  but  if  she  went 
away,  he  would  never  gire  her  anvthing  ;  that 
he  had  only  lent  the  furniture,  and  that  should 
not  go,  if  she  went ;  that  if  she  went,  she 
would  only  live  like  a  squaw  in  a  wigwam, 
and  that  he  would  rather  give  $1,000  than 
have  her  go  and  live  in  the  house  on  the 


had  cows  and  horses ;  and  grain  was  sown 

on  the  mountain  farm,  at  Amenia,  which  I  mountain.  The  plaintiff,  the  witness  said,  had 
belonged  to  the  plaintiff.  The  plaintiff's  enough  to  live  on,  and  his  farm  on  the  moun- 
wife  went  to  stay  with  the  defendant,  while  tain  was  worth  $1,200  or  $1,500,  though  there 
the  plaintiff  was  settling  his  affairs  at  Clav-  were  some  incumbrances  on  it. 

Two  other  witnesses  testified  to  conversa- 
tions with  the  defendant,  in  which  he  made 
similar  declarations,  as  to  the  plaintiff's  wife, 


with  those  above  stated  ;  he  said  the  plaintiff 
was  a  poor,  Iaz3"  fellow,  and  had  squandered 
away  his  property  ;  that  his  farm  was  in- 
cumbered  to  its  value,  and  the  plaintiff  liable 
to  be  turned  out  of  possession  ;  that  he  did 
not  mean  the  plaintiff's  wife  should  go  to  him  ; 
that  he  should  not  advise  her  to  go  or  stay  ; 
she  might  do  as  she  pleased ;  but  if  she  did  go, 


erack. 

Ando  Frazer,  another  witness  for  the  plaint- 
iff, testified  that  in  a  conversation  in  March, 
li)7*]  1801  or  1802,  with  the  *defendant, 
about  the  plaintiff's  removing  from  Claverack, 
the  witness  asked  what  the  plaintiff  would  do 
with  his  family,  and  the  defendant  said  the 
plaintiff  would  not  have  any  family,  for  he 
meant  to  take  the  plaintiff's  wife  home,  and 
not  have  her  live  with  the  plaintiff  any  longer  ; 
that  the  plaintiff  was  coming  to  nothing,  and 

would  not  be  able  to  support  his  wife,  and  she  must  not  expect  to  come  back  again,  or 
that  if  he  (the  defendant)  did  not  take  her  i  receive  any  benefit  from  him,  or  to  be  visited 
home  then,  he  should  have  to  do  it  soon.  I  by  the  family  ;  but  if  she  staid,  he  should  do 
After  the  plaintiff's  wife  had  been  at  the  by  her  as  he  did  by  the  rest  of  his  daughters, 
defendant's  a  few  weeks,  the  plaintiff  came  {  The  witnesses  were  sent  to  the  defendant  by 
there  and  stayed  8  or  10  days,  while  the  de-  the  plaintiff,  who  appeared  to  be  anxious  to 
f endant  was  absent,  and  the  next  morning  after  get  his  wife  back,  and  afflicted  at  her  separation 
his  return,  the  plaintiff  and  defendant  had  a  |  from  him.  It  appeared  that  the  plaintiff  was 
conversation  together.  The  defendant  asked  :  idle,  unsteady  in  his  conduct,  fond  of  com- 
the  plaintiff  what  he  was  going  to  do  about  [  pany,  and  in  debt,  but  not  more  than  he  was 
living,  and  the  plaintiff  replied  he  was  going  !  able  to  pay.  The  house  on  the  mountain  farm 
to  live  on  the  mountain  farm.  The  plaintiff  \  was  indifferent:  it  had  been  occupied  one 
and  defendant  fell  into  a  dispute,  when  the  |  winter,  with  some  "  patching  up." 


witness  went  out  of  the  house,  and  on  his 
return  he  found  them  quarrelling  ;  the  defend- 
ant had  pushed  the  plaintiff  out  of  the  house, 


uced   Joseph   [*1O9 
testified  that  he  was 


*The  defendant  prod 
Sage  as  a  witness,  who 
present  at  a  conversation  between  the  plaintiff 
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.and  Thomas  Adams  and  others,  when  Adams 
told  the  plaintiff  that  he  had  been  to  the  de- 
fendant's, and  that  the  wife  of  the  plaintiff 
said  she  would  come  and  live  with  him  if  he 
could  support  her.  The  plaintiff  said  that  was 
not  his  main  object  ;  that  he  meant  to  get 
$1,000  or  £1,000  out  of  old  Peck,  meaning  the 
defendant,  in  a  lawsuit  to  be  brought,  and 
Asked  Adams  if  he  did  not  think  that  was 
easier  than  to  work  for  it;  that  it  was  his 
wife's  notion,  as  well  as  his,  to  have  a  suit 
brought,  and  that  he  could  have  his  wife  to 
Jive  with  him  whenever  he  pleased. 

Thomas  Adams,  Eunice  Adams,  and  Patty 
Mosher,  who  were  present  at  the  same  con- 
versation, testified  to  the  same  facts.  The 
latter  stated  further,  that  the  plaintiff  said  he 
•could  have  his  wife  to  live  with  him  if  he 
•chose,  but  the  house  on  the  hill  was  not  fit  to 
live  in  ;  that  the  defendant  was  more  able  to 
.support  his  wife  than  he  was,  and  that  he  was 
willing^  that  she  should  stay  with  the  defend- 
-ant.  This  conversation  took  place  in  June, 
after  the  plaintiff's  removal  from  Claverack. 

Loring  Peck  testified  that  the  defendant 
often  told  the  plaintiff's  w*ife  that  she  could  go 
^and  live  with  the  plaintiff,  but  that  the  de- 
fendant would  not  support  both  of  them. 

William  B.  Peck,  the  defendant's  son,  testi- 
fied that  he  and  his  mother,  hearing  of  the 
misfortunes  of  the  plaintiff  and  his  wife,  and 
the  loss  of  their  child,  and  that  she  was  sick, 
went  to  see  them  at  Claverack.  The  plaintiff's 
wife  proposed  to  return  with  the  witness  and 
his  mother  to  her  father's  house,  and  the 
plaintiff  advised  and  agreed  to  it.  About  two 
weeks  after  the  plaintiff's  wife  came  to  the 
defendant's,  the  plaintiff  came  there  from 
Hudson,  and  staid  10  or  12  days.  The  plaint- 
iff proposed  to  remove  his  wife  to  his  house  on 
the  mountain  farm,  and  she  was  willing  to  go, 
if  the  house  was  made  comfortable.  She  was 
2OO*]  then  unwell,  not  having  perfectly  Re- 
covered, since  her  return  from  Claverack. 
The  defendant  said  to  the  plaintiff  that  he 
ought  to  go  to  some  business,  and  not  idle  his 
time  away,  as  he  had  done ;  the  plaintiff  re- 
plied it  was  no  concern  of  the  defendant,  and 
he  could  manage  his  own  affairs.  A  dispute 
and  quarrel  ensued  between  the  plaintiff  and 
defendant.  The  plaintiff  called  frequently  at 
the  defendant's  house,  and  was  abusive  to  the 
defendant  and  the  family.  About  three 
months  after  the  quarrel,  the  plaintiff  came  to 
the  defendant  and  demanded  his  wife.  The 
defendant  told  the  plaintiff  that  his  wife  was 
at  liberty  to  go  when  she  pleased.  The  plaint- 
iff went  into  the  house  to  converse  with  his 
wife,  and  staid  with  her  about  two  hours.  The 
defendant  always  told  the  wife  of  the  plaintiff 
that  she  might  go  to  the  plaintiff,  or  stay  and 
be  supported  by  the  defendant ;  that  she  was 
unwilling  to  go  and  live  in  the  house  on  the 
mountain. 

The  judge  charged  the  jury,  that  in  his 
opinion  there  was  sufficient  evidence  to  war- 
rant a  verdict  for  the  plaintiff ;  but  if  the  jury 
supposed,  from  the  testimony,  that  the  plaint- 
iff was  so  extremely  poor  that  what  the  de- 
fendant had  done  was  to  save  the  plaintiff's 
wife  from  distress,  they  ought  to  find  a  verdict 
for  the  defendant.  But  if  that  was  not  the 
•case,  the  poverty  of  the  plaintiff  was  no  justi- 


fication, but  rather  an  aggravation  ;  for  it  was 
the  duty  of  the  wife,  in  such  a  case,  to  live 
with  and  assist  the  plaintiff  in  retrieving  his 
affairs  ;  that  if  the  jury  believed  that  the  de- 
fendant had  been  actuated  in  his  conduct  by 
parental  affection  towards  his  daughter,  with- 
out any  intention  to  injure  the  plaintiff,  it 
would  go  far  in  mitigation  of  damages  ;  and  if 
the  jury  supposed  that  the  plaintiff's  wife  had 
resided  with  the  defendant,  with  the  consent 
of  the  plaintiff,  it  was  a  justification  ;  but  if 
the  jury  believed  that  the  defendant  had  pre- 
meditated a  separation  of  the  plaintiff  from 
his  wife,  and  had  done  it  maliciously,  and 
from  improper  motives,  they  *ought  [*2O1 
to  make  him  smart  for  it ;  that  these  were 
matters  of  fact  for  the  consideration  of  the 
jury.  He  advised  them  further,  that  in  making 
up  their  verdict,  they  might  give  full  scope  to 
their  feelings,  as  fathers  and  husbands. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  $1,200  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

1.  Because  the  verdict  was  against  evidence. 

2.  For  the  misdirection  of  the  judge. 

3.  Because  the  damages  were  excessive. 
Mr.  Evertson,  for  the  defendant,  observed 

that  anciently  the  rights  and  duties  of  hus- 
band and  wife  were  enforced  with  great  rigor  ; 
and  the  husband  had  power  to  chastise  the 
wife  ;  but  that  the  severity  and  strictness  of 
the  ancient  law  seemed  to  be  relaxed  in 
modern  times. 

In  a  case  where  a  stranger  harbored  the 
wife  of  another,  with  her  consent,  the  law 
would  not,  in  ordinary  cases,  punish  him 
severely.  But  where  a  father,  from  parental 
affection,  takes  his  daughter  home,  and  turns 
away  an  idle  and  unworthy  son-in-law,  the 
case  is  entitled  to  the  utmost  indulgence,  and, 
under  certain  circumstances,  the  father  would 
be  completely  justified.  The  present  action  is 
novel ;  a  similar  one  was  not,  he  believed,  to 
be  found  in  the  books. 

In  the  case  of  Philp  v.  Squire  (Peake's  N. 
P.  Cases,  82),  where  the  wife  of  the  plaintiff 
represented  herself  to  have  been  ill  used  by 
her  husband,  who,  she  said,  had  turned  her 
out  of  doors  ;  and  the  defendant  took  her  into 
his  house,  at  her  request,  and  suffered  her  to 
continue  there,  after  notice  from  the  husband 
not  to  harbor  her,  Lord  Kenyon  held,  that 
when  the  wife  is  received  and  harbored  from 
principles  of  humanity,  the  action  could  not 
be  supported  ;  and  that  it  was  of  no  conse- 
quence whether  the  representations  of  the  wife 
were  true  or  false.  The  ground  of  this  action, 
his  lordship  *said,  was  that  the  defend- [*2O2 
ant  retained  the  plaintiff's  wife  against  the 
inclination  of  her  husband,  whose  behavior  he 
knew  to  be  proper,  or  from  selfish  and 
criminal  motives.  That  this  kind  of  action 
differed  materially  from  that  for  harboring  an 
apprentice  ;  the  ground  of  action  in  that  case 
being  for  a  loss  of  service.  Was  not  the  de- 
fendant, in  the  present  case,  actuated  by 
parental  feelings,  and  motives  of  tenderness  to 
his  child  ?  Can  it  be  imagined,  for  a  moment, 
that  his  motives  were  selfish  or  criminal  ?  On 
what  principal,  then,  can  this  action  be  sup- 
ported on  the  evidence  before  the  court  ?  It 
is  a  verdict  manifestly  against  evidence. 
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2.  But,  at  least,  the  damages  must  be  con- 
sidered as  excessive.  There  was  no  proof 
whatever  of  malice  in  the  defendant.  On  the 
contrary,  it  appeared  that  he  acted  from  the 
best  and  most  disinterested  motives ;  the 
plaintiff's  wife  went,  with  his  consent,  to  the 
house  of  her  father,  where  she  staid  voluntari- 
ly from  considerations  of  prudence.  There  is 
e'vidence,  also,  that  the  plaintiff  has  been 
governed  more  by  malice  against  the  defend- 
ant, in  bringing"  this  action,  than  by  a  real 
desire  of  having  his  wife  back  again. 

Mewrs.  Ruggfai&iiA  E.  Wittiaim,  contra,  con- 
tended that  the  injury  was  much  greater  in  this 
case  than  that  of  enticing  and  harboring  a  ser 
vant,  which  was  a  mere  loss  of  service.  It  has 
been  repeatedly  decided  that  an  action  like  the 
present  will  lie.  The  gist  of  the  action  is  the 
loss  of  the  comfort  and  society  of  the  wife. 
(Willes,  577;  Bull.  N.  P.,  78,  79  ;  Peake's  N. 
P.,T;  5  Term  Rep.,  357.)  This  is  an  injury 
for  which  the  party  must  have  his  remedy, 
and  the  only  question  was  as  to  the  amount  of 
damages.  The  charge  of  the  judge  to  the  jury 
was  perfectly  correct ;  and  the  jury  were  the 
only  proper  judges  of  the  just  measure  of 
damages  on  the  evidence  before  them.  But 
the  court  will  never  interfere  to  set  aside  a 
verdict  on  the  ground  of  excessive  damages, 
unless  they  are  outrageously  excessive,  or  the 
court  are  satisfied  that  the  jury  acted  from 
2O3*]  *improper  motives,  or  from  gross  mis- 
conception, which  cannot  be  pretended  in  this 
case.  (1  Burrow,  542,  609;  2  Wils.,  160,  205, 
244,  252  ;  Cowp.,  280  ;  4  Term  Rep.,  651  ;  6 
East,  244.) 

Mr.  Foot,  in  reply,  said  that  the  plaintiff  was 
bound  to  make  out  that  the  defendant  unlaw- 
fully separated  the  wife  from  her  husband  and 
against  his  consent,  in  order  to  maintain  the 
action.  The  evidence  did  not  warrant  the 
conclusion  that  the  conduct  of  the  defendant 
was  unlawful  or  improper.  And  the  charge 
of  the  judge,  he  contended  was  incorrect,  and 
calculated  to  mislead  the  jury  by  directing 
them  to  give  full  scope  to  their  feelings,  in 
making  up  their  verdict. 

VAN  NESS,  J.  That  an  action  will  lie  by 
the  husband  against  any  person  who  unlaw- 
fully persuades  and  procures  his  wife  to  live 
apart  from  him,  is  not  to  be  denied.  There  is, 
however,  a  feature  in  the  present  case  which 
distinguishes  it,  in  point  of  fact,  from  any 
other  that  has  come  under  my  observation. 
The  suit  is  against  the  father  of  the  wife.  That 
circumstance,  however,  cannot  vary  the  rights 
of  the  husband,  nor  take  this  case  out  of  the 
general  principles  which  form  the  basis  of  this 
action. 

The  first  question  which  is  presented  for  con 
sideration  is,  whether  the  defendant  has  caused 
the  separation  of  which  the  plaintiff  complains. 
This  was  a  question  of  fact  submitted  to  the 
jury  who,  having  found  for  the  plaintiff,  their 
decision  must  be  final,  unless  the  court  should 
be  of  opinion  that  the  verdict  is  not  supported 
by  the  evidence.  There  can  be  but  little  doubt 
that  if  the  wife  had  been  left  to  her  own  voli- 
tion she  would  have  returned  to  her  husband. 
Before  the  unfortunate  interference  of  the  de- 
fendant, she  appears  to  have  been  contented 
and  happy.  She  had  never  suffered  for  the 
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want  of  the  necessaries  or  conveniences  of  life. 
She  had  been  treated,  for  aught  that  appears,, 
with  tenderness,  *and  her  attachment  [*2O4 
to  her  husband  was  undiminished.  That  she 
should,  under  such  circumstances,  have  volun- 
tarily deserted  him  is  incredible.  But  she  did 
desert  him;  and  seeing  the  effect,  it  is  easy  t<> 
trace  it  to  its  true  cause.  The  defendant,  by 
the  exercise  of  parental  influence  and  authority; 
by  means  of  threats  at  one  time  and  promises 
at  another;  by  refusing  to  restore  to  her  her 
furniture,  under  the  pretext  that  it  was  his, 
finally  succeeded  in  his  design  to  produce  a 
separation.  I  am  satisfied  the  jury  did  not  err 
in  their  judgment,  on  this  part  of  the  case. 

The  question  then  arises,  whether  this  in- 
terference of  the  defendant  has  been  justified. 
I  think  it  has  not.  If  the  injury  complained  of 
has  been  sufficiently  shown  the  defendant's 
standing,  in  the  relation  of  a  father  to  the  wife, 
is  an  immaterial  circumstance.  Upon  her 
marriage,  which  appears  to  have  been  with 
the  defendant's  consent  and  approbation,  his. 
right  to  the  society  and  services  of  his  daughter 
was  transferred  to  her  husband  ;  and  for  a  vio- 
lation of  that  right  life  husband  has  his  action, 
whoever  may  be  offender.  I  am  now  speak- 
ing of  the  marriage  contract,  as  a  civil  contract, 
and  the  marital  rights  which  are  legally  ac- 
quired under  it.  It  would  be  useless  here  to 
state  in  what  instances  the  parent  of  the  wife 
is  authorized  to  interfere  between  her  and  her 
husband.  I  will  confine  myself  to  the  justifi- 
cation relied  on  in  the  case. 

If  the  defendant  received  his  daughter  into 
his  family  from  motives  of  humanity  and  with 
a  view  to  shield  her  from  present  or  impend- 
ing distress,  he  was  justifiable.  The  jury 
have  found,  and  they  were  justified  by  the  evi- 
dence to  find,  that  such  were  not  his  motives. 
We  cannot  be  at  a  loss  to  discover  the  reasons 
by  which  the  defendant  really  was  influenced. 
He  unfolded  his  whole  plan  to  one  of  the  wit- 
nesses (Ando  Fraser),  at  the  time  when  his 
daughter  came  to  his  house,  upon  her 
*removal  from  Claverack.  He  stated  [*2Oo 
' '  that  he  was  apprehensive  he  would  soon  have 
to  maintain  her,  and  that  if  he  did  not  take 
her  home  then  he  would  have  to  do  it  soon." 
It  is  not  true  that  there  was  any  just  ground 
for  such  apprehension.  From  the  testimony 
it  appears  there  never  was  a  period  when  the 
plaintiff  did  not  possess  the  disposition  and 
ability  to  support  his  wife,  to  whom  he  was 
fondly  attached,  in  the  same  manner  he  had 
previously  done.  Shall  a  parent,  then,  be  in- 
dulged in  separating  the  wife  from  her  hus- 
band whenever  he  chooses  to  say,  he  enter- 
tains an  apprehension  that,  at  some  future 
period,  he  may  be  compelled  to  support  her  ? 
As  long  as  the  wife  owes  to  her  husband  loy- 
alty and  assistance,  it  is  not  permitted  to  any 
one  to  seduce  her  from  the  performance  of  her 
duty,  for  such  a  reason.  It  is  said  the  motives 
of  the  defendant  were  pure.  Admitting  they 
were  so,  that  cannot  affect  the  plaintiff's  right 
to  recover.  The  true  and  the  only  inquiry  is,  has 
the  conduct  of  the  defendant  occasioned  dniu- 
num  cum  injuria  to  the  plaintiff  ?  If  both 
have  been  shown,  this  action  is  maintainable. 
If  it  was  the  duty  of  the  wife  to  return  to  her 
husband,  the  defendant  did  an  unlawful  act 
by  persuading  her  to  violate  that  duty.  If  the 
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wife  was  unjustifiable  in  abandoning  the 
plaintiff,  the  defendant  is  responsible  for  hav- 
ing enticed  and  persuaded  her  to  abandon  him. 
The  good  motives  of  the  parent,  therefore,  do 
not  always  afford  a  defense  against  this 
action. 

In  the  case  of  Wensmore  v.  Qreenbank 
(Willes'  Rep.,  581),  the  court  ruled  that 
"  though  it  should  be  laid  that  the  plaintiff 
lost  the  comfort  and  assistance  of  his  wife,  yet 
if  th*e  fact  that  is  laid  by  which  he  lost  it  be  a 
lawful  act,  no  action  can  be  maintained.  By 
injuria  is  meant  a  tortious  act ;  it  need  not  be 
willful  and  malicious  ;  for  thought  it  be  acci- 
dental, if  it  be  tortious,  an  action  will  lie." 
2O6*]  *That  a  parent's  conduct  in  cases  like 
the  present  is  to  be  liberally  construed  and 
that  worthy  motives  are  to  be  presumed,  I 
fully  admit.  This  is  clearly  the  dictate  of  both 
reason  and  nature. 

I  agree  that  if  the  defendant  had  not  been 
instrumental  in  procuring  his  daughter  to  live 
apart  from  her  husband,  and  he  had  gone  no 
further  than  to  receive  and  support  her,  that 
this  action  could  not  be  sustained  ;  and  then 
the  case  of  Philp  v.  Squire  (Peake's  N.  P. 
Rep.,  82)  would  have  been  in  point.  Very 
different,  however,  will  be  the  conclusion, 
when  the  parent  unlawfully  produces  the  sep- 
aration by  sowing  the  seeds  of  discord  and 
hatred  ;  thereby  poisoning  the  sources  of  do- 
mestic harmony  and  enjoyment. 

The  remarks  of  Ch.  J.  Wiles,  in  Wensmwe 
v.  Oreenbank,  fully  apply  to  the  case  under 
consideration.  In  answering  one  objection 
made  to  the  sufficiency  of  the  declaration,  he 
says,"  To  be  sure,  it  must  be  an  unlawful  pro- 
curing. It  is  not  necessary  to  set  forth  all  the 
the  facts  to  show  how  it  was  unlawful.  It  was 
said,  however,  that  at  least  it  was  necessary  for 
the  plaintiff  to  add,  '  by  false  insinuations ;' 
but  it  is  not  material  whether  they  were  true 
or  false  ;  if  the  insinuations  were  true,  and  by 
means  of  those  the  defendant  persuaded  the 
plaintiff's  wife  to  do  an  unlawful  act,  it  was 
was  unlawful  in  the  defendant."  And  again, 
"  every  moment  that  a  wife  continues  absent 
from  her  husband  (without  justifiable  cause), 
without  his  consent,  is  a  new  "tort,  and  every 
one  who  persuades  her  to  do  so,  does  a  new  in- 
jury, and  cannot  but  know  it."  In  my  opinion 
the  plaintiff  is  entitled  to  recover ;  and  the 
only  remaining  question  is,  whether  we  can 
set  aside  the  verdict  on  the  ground  that  the 
damages  are  excessive. 

I  have  examined  the  cases  on  the  subject, 
and  though  there  is  no  doubt  that  the  court 
has  the  right  to  grant  new  trials,  when  it  is 
apparent  that  the  damages  are  outrageously 
2O7*]  disproportionate  to  the  injury  com- 
mitted, yet  it  is  a  power  which  ought  to  be 
cautiously  exercised.  The  conduct  of  the  de- 
fendant here  was  unlawful,  and  the  injury 
done  to  the  plaintiff  is  a  serious  one.  The 
measure  of  damages  depends  on  sentiment  and 
opinion  ;  and  I  am  compelled  to  say,  in  the 
language  of  another,  that  "although  I  feel 
great  difficulties  on  one  side  and  the  other,  I 
have  not  courage  enough  to  make  the  first 
precedent  of  granting  a  new  trial,  under  such 
circumstances  as  the  present."  (Lord  Kenyon, 
in  Duberly  v.  Gunning,  4  Term  Rep.,  651.)  I 
am  satisfied  that  to  set  aside  a  verdict  in  such 
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an  action  as  this,  on  the  ground  that  the  dam- 
ages are  excessive,  would  be  directly  against  a 
series  of  adjudged  cases,  both  in  "this  court 
and  in  England ;  and  much  as  I  regret  that 
the  damages  are  so  high,  I  cannot  agree  to 
bend  the  settled  rules  of  law  to  grant  relief 
against  the  hardship  of  a  particular  case. 

My  opinion,  upon  the  whole,  is  that  the  mo- 
tion for  a  new  trial  ought  to  be  denied. 

SPENCER,  .7.  The  defendant  is  the  father 
of  the  plaintiff's  wife  ;  she  came  to  the  defend- 
ant's house,  by  the  consent  of  her  husband ; 
the  defendant  has  continued  to  afford  her 
shelter  and  support,  after  having  been  forbid- 
den by  the  plaintiff.  No  other  means  have 
been  made  use  of  by  the  defendant  to  detain 
her  than  declarations  that  if  she  remained 
with  him  she  should  fare  as  his  other  children; 
but  if  she  went  away  she  should  have  no  part 
of  his  estate ;  and  it  was  always  left  to  her  op- 
tion to  go  or  to  stay.  The  jury  gave  $1,200 
damages. 

It  is  believed  that  the  books  furnish  no 
precedent  for  this  kind  of  action,  for  the  ab- 
duction of  the  wife,  against  her  father,  who 
only  affords  her  an  asylum — leaving  it  to  her 
free  will  to  go  or  to  remain.  The  novelty  of 
the  action  is  no  argument  against  its  being 
sustained ;  and  if  a  father  shall  maliciously 
and  improperly  afford  protection, *even  [*2O8 
to  his  child,  against  the  will  of  her  husband, 
and  thereby  deprive  him  of  the  comforts  he  is 
entitled  to  enjoy  from  her  aid  and  society, 
most  undoubtedly  an  action  will  lie.  In  the 
present  case,  I  confess,  my  impression  from 
reading  the  case  is  that  the  defendant  was  in- 
fluenced altogether  by  parental  affection,  in 
doing  what  he  did.  The  house  the  plaintiff 
had  provided  for  his  dwelling  appears  to  have 
been  old  and  ruinous,  and  his  wife  was  in  deli- 
cate health  ;  and  I  perceive  no  foundation  for 
the  opinion  that  the  defendant  maliciously 
meditated  a  separation  between  the  husband 
and  wife.  On  the  latter  ground  alone,  the 
jury  must  have  proceeded  in  giving  such  se- 
vere damages.  I  am  not  satisfied  that  the 
plaintiff  was  entitled  to  recover ;  but  I  am  per- 
fectly satisfied  that  he  was  not  entitled  to  re- 
cover as  for  having  maliciously  and  causelessly 
meditated  a  separation  of  the  plaintiff  from  his 
wife.  Without,  therefore,  saying  that  the 
damages  given  in  this  case  would  be  excessive, 
had  the  plaintiff  made  out  his  case,  I  think  the 
court  have  a  right  to  regard  the  amount  of  the 
verdict  in  exercising  their  discretion  as  to 
awarding  a  new  trial,  under  the  peculiar  cir- 
cumstances of  this  case.  Accordingly,  I  am 
of  opinion  that  there  should  be  a  new  trial. 

YATES,  /.,  was  of  the  same  opinion. 

THOMPSON,  J.  This  was  an  action  on  the 
case,  for  enticing  away  the  plaintiff's  wife  by 
the  defendant,  who  was  her  father.  Although 
the  light  in  which  the  law  views  a  charge  of 
this  description  may  warrant  the  maintenance 
of  an  action  against  the  father,  when  the  cir- 
cumstances are  aggravated  ;  yet  no  case  of  the 
kind  is,  I  believe,  to  be  found  in  the  books ; 
and,  in  my  judgment,  such  a  case  ought  not  to 
be  considered  as  standing  on  the  same  footing 
as  if  the  action  was  against  a  stranger.  A 
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father  is  bound,  by  the  laws  of  nature,  to  af- 
12OU*]  ford  protection  *and  comfort  to  his 
child  ;  and  the  same  acts  which  in  him  ought 
to  be  considered  as  proceeding  from  parental 
affection,  might  in  a  stranger  be  deemed  to 
proceed  from  improper  and  unjustifiable  mo- 
tives. The  bare  harboring  of  a  married 
woman  by  a  stranger,  from  motives  of  human- 
ity, will  not  give  to  the  husband  a  right  of 
action.  (Peake's  N.  P.,  82.)  Although  in  the 
present  case  the  plaintiff  might  have  been  able 
to  furnish  his  wife  with  the  necessaries  of 
life,  yet  it  is  evident  she  was  deprived  of 
many  of  the  comforts  and  conveniences  to 
which  she  had  probably  been  accustomed.  No 
coercion  or  parental  authority  was  made  use 
of  to  detain  her.  The  uniform  language  of 
the  defendant  to  her  was  that  she  might  go 
and  live  with  the  plaintiff  if  she  chose ;  and  if 
the  inducements  held  out  to  remain  with  her 
father  were  carried  beyond  the  bounds  of 
prudence  and  discretion,  still  they  ought  to  be 
viewed  with  many  grains  of  allowance,  as 
proceeding  from  parental  tenderness.  It  does 
not  appear  to  me  that  due  weight  was  given 
upon  the  trial,  either  by  the  judge  or  the  jury, 
to  the  distinction  I  have  suggested,  between 
this  case  and  one  where  the  action  is  against 
a  stranger.  The  quo  animo  with  which  the 
defendant  acted  ought  to  have  been  made  the 
material  point  of  inquiry ;  and  from  the  facts 
and  circumstances  detailed  in  the  case,  I 
should  very  much  doubt  the  correctness  of  the 
conclusion  that  the  defendant  must  have  been 
actuated  by  illegal  and  corrupt  motives.  Under 
all  circumstances,  taking  into  consideration 
the  novelty  of  the  action,  I  think  it  is  one  of 
those  cases  in  which  a  due  regard  to  the  ends 
of  justice  and  a  discreet  exercise  of  the  power 
of  the  court  fully  warrant  us  in  sending  back 
the  cause  to  another  jury. 

KENT,  Ch.  J.  I  am  also  for  a  new  trial. 
If  the  defendant  did  not  stand  in  the  relation 
21O*]  of  father  to  the  plaintiff's  *wife,  I 
should  not,  perhaps,  be  inclined  to  interfere 
with  the  verdict.  But  that  relationship  gives 
the  case  a  new  and  peculiar  interest ;  this  is 
the  first  action  of  the  kind  I  have  met  with, 
brought  against  the  father.  A  father's  house 
is  always  open  to  his  children  ;  and  whether 
they  be  married  or  unmarried,  it  is  still  to 
them  a  refuge  from  evil,  and  a  consolation  in 
distress.  Tsatural  affection  establishes  and 
consecrates  this  asylum.  The  father  is  under 
even  a  legal  obligation  to  maintain  his  chil- 
dren and  grandchildren,  if  he  be  competent, 
and  they  unable  to  maintain  themselves ;  and 
according  to  Lord  Coke  it  is  "  nature's  profes- 
sion to  assist,  maintain  and  console  the  child." 
I  should  require,  therefore,  more  proof  to  sus- 
tain the  action  against  the  father  than  against 
a  stranger.  It  ought  to  appear  either  that  he 
detains  the  wife  against  her  will,  or  that  he 
entices  her  away  from  her  husband  from  im- 
proper motives.  Bad  or  unworthy  motives 
cannot  be  presumed.  They  ought  to  be  posi- 
tively shown,  or  necessarily  deduced  from  the 
facts  and  circumstances  detailed.  This  prin- 
ciple appears  to  me  to  preserve  in  due  depend- 
ence upon  each  other,  and  to  maintain  in  har- 
mony the  equally  strong  and  sacred  interests 
of  the  parent  and  the  husband.  The  quo 


animo  ought,  then,  in  this  case,  to  have  been 
made  the  test  of  inquiry  and  the  rule  of  di-<-i<- 
ion.  The  judge  told  the  jury  that  if  the  de- 
fendant was  not  actuated  by  improper  mot  i  vex 
it  would  go  very  far  in  mitigation  of  damages. 
I  think, the  instruction  should  have  gone  fur- 
ther, and  the  jury  have  been  informed  that, 
in  such  a  case,  the  verdict  should  be  for  the 
defendant.  I  am,  accordingly,  of  the  opinion 
that  a  new  trial  should  be  awarded,  with  costs 
to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in-5  Cow.,  120;  13  Hun,  204;  1  Keyes.  394; 
4  Barb.,  227;  21  Barb.,  441 ;  30  Barb.,  669:  47  Barb., 
123;  67  Barb.,  545;  32  How.  Pr.,  146;  J  Abb.  App. 
Dec.,  117;  6  Abb.  N.  S.,  153;  3  T\  &  C.,  354;  3  Daly, 
166;  47  Mich.,  176. 
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Libel — Publication — Pleading — Colloquium  and 
Innuendo — Identity  Question  for  Jury — Dis- 
cretion of  Judge. 

Whether  a  libel  was  published  of  and  concerning: 
the  plaintiff,  or  whether  by  the  person  mentioned  in 
the  libel  the  plaintiff  was  intended,  is  a  question  of 
fact  for  a  jury  to  decide. 

Where  the  libelous  matter  is  charg-ed  against  some 
particular  person,  who  is  so  ambiguously  described 
that  the  person  meant  cannot  be  identified,  without 
the  aid  of  extrinsic  facts,  there,  by  the  introduction 
of  proper  averments  and  a  cottoquiuin,  the  words, 
taken  in  connection  with  the  whole  libel,  may  be 
rendered  sufficiently  certain  to  suoport  the  action, 
so  as  to  render  it  proper  to  permit  the  whole  to  go 
to  the  jury  as  a  question  of  fact,  under  the  direction 
of  the  judge;  who  may,  however,  if  the  evidence 
appears  to  him  too  vague  and  inconclusive  to  war- 
rant a  verdict  for  the  plaintiff,  order  a  nonsuit. 

In  an  action  for  a  libel,  the  plaintiff  cannot  prove 
by  witnesses,  that,  from  reading  the  libel,  they  be- 
lieve the  person  intended  in  the  libel  Was  the 
plaintiff. 

An  innuendo  cannot  be  proved ;  but  where  an 
averment  or  colloquium  introduces  extrinsic  matter 
into  the  pleadings,  that  is  a  proper  subject  of  proof. 

Citations— System  of  Pleading,  121;  4  Co.,  20: 
Cowp.,  184 ;  8  East,  427 ;  9  St.  Tr.,  679 ;  9  East,  93 ;  2 
Wm.  Bl.,  959;  3  Bulst.,  249;  Cro.  Eliz.,  496;  Bulst., 
72:  Cro.  Jac.,  107.;  5  East,  463;  3  St.  Tr.,  1058,  1059; 
Rolle  Abr.,  1,  25,  79, 81 ;  8  East,  431 ;  Cowp.,  468. 

THIS  was  an  action  for  a  libel.  The  declara- 
tion contained  two  counts,  one  for  writ- 
ing, composing  and  publishing,  and  the  other 
for  printing  and  publishing  the  alleged  libel. 
The  first  count  was  as  follows  : 

"  Abraham  Van  Vechten  complains  of  David 
I.  Hopkins,  in  custody,  &c.,  for  that  whereas 
the  said  Abraham  now  is,and  hitherto  hath  been 
a  good,  faithful  and  honest  citizen  of  the  State 
of  New  York,  and  of  a  good  name,  fame  and 
reputation,  and  at  the  time  of  making,  devis- 
ing, composing,  writing  and  publishing  the 
false,  scandalous  and  malicious  libel,  herein- 
after first-mentioned,  of  and  concerning  the 
said  Abraham,  and  a  long^  time  before,  he,  the 
said  Abraham,  had  been  duly  appointed  by  the 
Honorable  Council  of  Appointment  for  the  said 
State,  to,  and  held,  the  office  of  recorder  of  the 
city  of  Albany,  in  the  County  of  Albany,  and 
had,  at  an  election  held  in  and  for  the  city 
and  county  aforesaid,  to  wit,  on  the  last  Tues- 
day of  April,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  five,  been  duly  elect- 
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ed  a  member  of  the  Assembly  in  the  Legislature 
of  the  said  State,  in  and  for  the  said  city  and 
county,  for  the  term  of  one  year  from  the  first 
day  of  July,  in  the  year  aforesaid,  and  held, 
exercised  and  enjoyed  the  office  or  place  of  a 
member  of  the  said  Assembly,  in  pursuance  of 
such  election,  that  is  to  say,  at  the  city  and  in 
the  county  aforesaid :  Yet  the  said  David, 
not  regarding  the  premises  afforesaid,  but  con- 
triving and  maliciously  intending  to  draw  and 
bring  the  said  Abraham  into  disgrace, 
212*]  *contempt  and  ignominy  with  the 
faithful  and  honest  citizens  of  the  said  State  in 
general,  but  more  particularly  with  the  Honor- 
able, the  said  Council  of  Appointment,  and  the 
electors  for  members  of  the  Legislature  of  the 
said  State,  and  to  cause  it  to  be  believed 
that  the  said  Abraham,  as  a  member  of  the  As- 
sembly as  aforesaid,  had  entered  into  and  was 
concerned  in  a  corrupt  league  and  confederacy 
with  divers  members  of  the  said  Legislature, 
and  other  citizens  of  the  said  State,  to  promote, 
by  base,  corrupt  and  venal  means,  and  for 
sinister  purposes,  the  election  of  Morgan 
Lewis,  Esquire,  who,  at  the  time  of  making, 
devising,  composing,  writing  and  publishing 
the  said  false,  scandalous  and  defamatory  libel 
hereinafter  first-mentioned,  was  nominated, 
and  stood  a  candidate,  at  an  election  thereafter 
to  be  held,  and  since  holden  in  and  for  the 
said  State,  to  wit,  on  the  last  Tuesday  of  April, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seven,  for  the  office  of  governor 
of  the  said  State,  to  wit,  on  the  thirtieth  day 
of  March,  in  the  year  last  aforesaid,  at  the  city 
of  Albany  aforesaid,  and  in  the  county  afore- 
said, did  make,  devise,  compose,  write  and 
publish,  and  cause  to  be  made,  devised,  com- 
posed, written  and  published,  a  certain  false, 
scandalous  and  malicious  libel,  of  and  concern- 
ing him,  the  said  Abraham,  according  to  the 
tenor  following,  that  is  to  say  :  State  of  New 
York,  ss.  City  and  County  of  New  York,  I, 
Henry  Meigs,  notary  public,  in  and  for  the 
State  of  New  York,  duly  commissioned  and 
sworn  (a  certain  Henry  Meigs,  then  being  a 
notary  public,  in  and  for  the  State  of  New 
York,  meaning),  do  hereby  (by  the  notorial  at- 
testation of  the  said  Henry  Meigs  to  the  said 
false,  scandalous  and  malicious  libel,  hereafter 
stated,  meaning)  certify,  that  personally  came 
and  appeared  before  me  Cthe  said  Henry,  as  a 
notary  aforesaid,  meaning),  David  I.  Hopkins, 
of  Morristown,  New  Jersey,  lately  from  the 
213*]  College  of  Middlebury,  State  of  Ver- 
mont (the  said  David  meaning),  who,  (the  said 
David  meaning),  being  duly  sworn  by  me  (the 
said  Henry,  as  a  notary  aforesaid,  meaning), 
saith,  that  some  time  in  March,  or  the  begin- 
ning of  April,  1806  (the  month  of  March  or 
April,  in  the  year  of  our  Lord  one  thousand 
eighth  hundred  and  six,  meaning)  he  (the  said 
David  meaning)  went  to  the  office  of  Abraham 
Van  Vechten,  Esquire  (the  office  of  the  said 
Abraham  meaning),  in  Albany  (in  .the  said  city 
of  Albany  meaning),  in  company  with  Major 
John  Lansing  (a  certain  John  V.  A.  Lansing, 
of  the  town  of  Watervliet,  in  the  said  County 
of  Albany,  meaning),  at  the  said  office  (the  of- 
fice of  the  said  Abraham  meaning),  there  arose 
some  conversation  between  Major  Lansing  and 
Mr.  Van  Vechten  (the  said  John  and  Abraham 
meaning),  in  the  course  of  which  (the  said  con- 
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yersation  meaning),  Major  Lansing  (the  said 
John  meaning),  made  several  severe  remarks 
and  animadversions  upon  the  political  charac- 
ter of  Governor  Lewis  (the  said  Morgan  Lewis, 
meaning),  in  consequence  of  which  remarks 
Mr.  Van.  Vechten  (the  said  Abraham  mean- 
ing) said  to  him  (the  said  John  meaning),  these 
severe  remarks  and  animadversions  which  you 
(the  said  John  meaning)  have  made  respecting 
Governor  Lewis  (the  said  Morgan  Lewis  mean- 
ing), will  not  do,  for  we  (the  said  Abraham 
averring,  that  himself  and  other  citizens  of  the 
said  State,  belonging  to  the  political  party  de- 
nominated Federalists,  were  thereby  meant  and 
intended)  have  agreed  to  support  him  (the  said 
Morgan  Lewis  meaning)  at  the  ensuing  elec- 
tion (the  election  for  governor  in  the  State 
aforesaid,  to  be  held  on  the  last  Tuesday  of 
April  then  next  ensuing  meaning).  Mr.  Van 
Vechten  (the  said  Abraham  meaning)  then  pro- 
duced a  written  instrument,  which  he  (the  said 
Abraham  meaning)  put  into  the  hands  of  Major 
Lansing  (the  said  John  meaning),  who  (the  said 
John  meaning)  read  it  (the  said  written  instru- 
ment meaning).  *Major  Lansing  (the  [*214 
said  John  meaning)  then  laid  it  (the  said  in- 
strument meaning)  down  on  the  table,  and 
went  into  conversation  with  Mr  Van  Vechten 
(the  said  Abraham  meaning).  This  deponent 
(the  said  David  meaning)  while  these  gentle- 
men (the  said  John  and  Abraham  meaning) 
were  conversing,  turned  over  the  said  instru- 
ment of  writing,  which  (the  same  instrument 
meaning)  purported  to  be  an  agreement  contain- 
ing articles  of  coalition.  Thelirst  (meaning  the 
first  of  the  said  articles)  was  an  engagement  by 
several  leading  federal  men,  whose  names  were 
thereto  (to  the  said  articles  of  coalition  mean- 
ing) subscribed,  to  support  with  all  their 
strength  and  influence,  the  next  election  (the 
election  on  the  last  Tuesday  of  April  last  men- 
tioned meaning)  of  Governor  Lewis  (the  said 
Morgan  Lewis  meaning).  (The  said  Abraham 
averring  that  by  the  said  several  leading  fed- 
eral men,  whose  names  were  to  the  said  arti- 
cles of  coalition  subscribed,  to  support,  with 
all  their  strength  and  influence,  the  next  elec- 
tion of  Governor  Lewis,  himself,  the  said  Abra- 
ham, and  several  other  leading  men  of  the 
political  party  denominated  Federalists,  as 
aforesaid,  were  meant  and  intended.)  In  con- 
sideration of  this  federal  article  of  agreement 
(the  aforesaid  articles  of  coalition  meaning), 
there  was  an  article  (in  the  said  articles  of 
coalition  meaning),  stating  that  the  friends  of 
Governor  Lewis,  whose  names  were  thereto 
subscribed  (the  friends  of  the  said  Morgan 
Lewis,  whose  names  were  subscribed  to  the 
said  articles  of  coalition,  meaning),  should 
exert  all  their  power  and  influence  (the  power 
and  influence  of  the  last-mentioned  subscribers 
meaning)  to  cause  the  election  of  S.  Van  Rens- 
selaer,  Esquire  (Stephen  Van  Rensselaer,  of 
the  town  of  Watervliet,  in  the  said  County  of 
Albany,  Esquire,  meaning),  to  the  office  of 
governor,  in  the  gubernatorial  election  of  1810 
(the  election  for  governor,  to  be  held  in  and 
for  the  State  aforesaid,  in  the  year  of  our  Lord 
*one  thousand  eight  hundred  and  ten,  [*215 
meaning).  This  deponent  (the  said  David 
meaning)  believes  that  there  were  as  many 
names  subscribed  to  the  said  agreement  (the 
said  articles  of  coalition  meaning)  as  fifteen  or 
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twenty,  principally  quid  and  federal  members  ! 
of  the"  Legislature*(the  said  Abraham  averring, 
that  by  the  quid  members  of  the  Legislature 
aforesaid  were  meant  and  intended  the  sub-  | 
scribers  to  the  said  articles  of  coalition,  who  i 
were  members  of  the  Legislature  of  the  State 
aforesaid,  belonging  to  the  political  party  at-  j 
tached  to  the  said  Morgan  Lewis,  denominated  1 
quids,  and  that  by  the  federal  members  of  the  i 
Legislature  aforesaid  were  meant  and  intended  i 
the  subscribers  to  the  said  articles  of  coalition  ! 
who  were  members  of  the  said  State,  and  at- ; 
tached  to  the  political  party  aforementioned,  i 
denominated  federalists).     That  this  deponent 
(the  said  David  meaning)  being  on  terms  of  in- 
timacy with  Mr.  Lansing  (the  said  John  mean- 
ing), had  frequent  conversations  with  him  (the 
said  John  meaning)  after  the  circumstances 
above  stated  had  taken  place  (the  circumstan- 
ces as  in  the  libel  herein  before  stated  mean- 
ing), and  in  these  conversations  (the  last  men- 
tioned conversations  meaning)  this  deponent 
(the  said  David  meaning)  often  heard  Major 
Lansing  (the  said  John  meaning)  explicitly 
state,  that  the  coalition  (the  aforesaid  coalition 
meaning)  between  the  friends  of  the  governor 
(the  friends  of  Governor  Lewis  meaning)  and 
the  federal  party  (the  said  Abraham  averring 
that  himself  and   other  citizens  of  the  said 
State,  belonging  to  the  political  party  denomi- 
nated federalists,  were  thereby  meant  and  in- 
tended) was  the  only  way  and  means  of  again 
restoring  the  federal  party  (the  citizens  of  the 
said  State  belonging  to  the  political  party  de- 
nominated federalists,  as  aforesaid,  meaning) 
to  power  (the  government  of  the  said  State 
meaning) ;  and  that  the  federal  party  (the  said 
Abraham  and  other  citizens  of  the  said  State 
216*]  belonging  *to  the  political  party  de- 
nominated federalists,  as  aforesaid,  meaning), 
was  assured  of  the  support  and  influence  of 
the  Livingston  family  (the  relatives  by  mar- 
riage of  the  said  Governor  Lewis  meaning), 
for  the  same  object  above  mentioned,  the  re- 
storing of  the  federal  party  to  power  as  afore- 
said meaning). 

By  reason  whereof,  &c.  The  damages  were 
laid  at  $5,000. 

The  cause  was  tried  at  the  Albany  Circuit, 
in  October,  1808,  before  Mr.  Justice  Spencer. 

At  the  trial,  it  was  proved  that  the  defend- 
ant was  the  author  and  publisher  of  the  libel ; 
that  the  plaintiff,  at  the  time  when  the  cor- 
rupt agreement  is  charged  to  have  been  made 
in  the  libel,  and,  at  the  publication  thereof, 
was  recorder  of  the  city  of  Albany,  and,  at 
the  former  period,  was  a  member  of  the  As- 
sembly of  this  State  ;  and  that  he  is  the  only 
person  of  the  name  of  Abraham  Van  Vechten 
in  the  city  of  Albany  ;  and  kept  an  office 
there. 

The  plaintiff  then  offered  to  prove,  by  a  wit- 
ness, that  from  reading  the  libel  he  applied  it 
to  the  plaintiff,  and  understood  him  to  be  the 
person  intended,  as  one  of  the  federal  mem- 
bers of  the  Legislature,  who  had  subscribed 
to  the  corrupt  agreement  charged  in  the  libel  ; 
but  this  evidence  was  overruled  by  the  judge, 
on  the  ground  that  it  was  the  province  of  the 
court  to  determine,  from  a  perusal  of  the  libel, 
whether  it  was  the  intention  of  the  defendant 
to  charge  the  plaintiff  as  being  one  of  the  mem- 
bers of  the  Legislature  who  subscribed  the 
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corrupt  agreement ;  it  being  admitted  by  the 
plaintiffs  counsel  that  there  were  no  circum- 
stances, within  the  knowledge  of  the  witness, 
except  what  he  obtained  From  reading  the 
paper  itself,  to  influence  his  belief  as  to  the  per- 
son intended.  The  judge  also  decided,  that  the 
libel  itself  did  not  afford  sufficient  evidence  of 
the  charge,  that  the  plaintiff  was  one  of  the 
members  of  the  Legislature  who  *sub-  [*2 1 7 
scribed  to  the  corrupt  agreement  mentioned. 
The  plaintiff's  counsel  excepted  to  the  opinion 
of  the  judge  ;  and  a  nonsuit  was  directed  to 
be  entered,  with  leave  to  the  plaintiff  to  move 
to  set  it  aside,  and  for  a  new  trial. 

Mr.  Henry,  for  the  plaintiff.  The  question 
is  not  whether  the  matter  set  forth  in  the  de- 
claration is  a  libel,  or  will  support  the  action, 
but  whether  parol  or  intrinsic  evidence  to 
show  the  pertinency  of  the  libel,  or  the  per 
son  intended,  is  admissible  ;  and  whether  that 
is  a  question  of  fact  for  a  jury,  or  is  to  be  de- 
cided by  the  court.  I  contend  that  it  belongs 
exclusively  to  the  jury  to  say  who  was  the 
person  intended  by  the  libel.  The  words  im- 
ply an  imputation  against  certain  persons,  de- 
scribed as  leading  federal  men,  without  nam- 
ing any  individual ;  it  is  the  peculiar  province 
of  a  jury  to  determine  whether  the  plaintiff  is 
intended. 

The  person  intended  is  not  made  out  in  the 
plaintiff's  declaration,  by  inuendoes,  but  by 
averments.  The  fact  was  thus  put  in  issue, 
and  must  be  tried.  If  the  issue  was  improper 
or  illegal,  still  it  must  be  tried  ;  and  the  de- 
fendant, if  he  thinks  fit,  may  afterwards  move 
in  arrest  of  judgment.  Where  a  fact  is  put 
in  issue,  by  the  pleadings,  and  is  sent  down  to 
be  tried  at  Nisi  Prius,  under  a  delegated  au- 
thority, it  must  be  tried  by  the  jury,  and  can- 
not be  decided  by  the  judge.  The  court  can 
only  decide  on  a  demurrer,  or  in  arrest  of 
judgment.  Where  there  is  an  uncertainty  as  to 
the  person,  that  is  made  certain  by  an  aver- 
ment :  and  that  being  a  substantive  fact  in  is- 
sue, it  must  be  tried.  If  a  person  be  libeled 
by  signs,  pictures  or  hieroglyphics,  so  that  no 
doubt  can  be  entertained  by  the  court,  who 
was  the  person  intended,  yet  the  fact  who  was 
the  person  intended  must  be  proved  by  wit- 
nesses. (4  Bac.  Abr.,  453,  Libel,  A.,  3;  2 
Barnard,  K.  B.,  138,  166.)  There  must  be  an 
averment  as  to  the  *person  intended  ;  [*218 
for  it  is  not  the  subject  of  an  innuendo.  A 
writing  may  be  libelous  without  reflecting 
on  any  particular  person.  A  scandalous  pub- 
lication concerning  three  or  four  may  be  pun- 
ished on  the  complaint  of  one  of  them.  (Pop- 
ham,  252,  254;  2  Burr.,  984;  3  Mod.,  139: 
Ld.  Raym..  879.)  Though  a  publication 
against  the  whole  community,  or  against  all 
ecclesiastics,  would  not  be  a  libel  ;  yet  if  it  be 
against  the  bishops,  or  a  particular  class  of 
men,  it  will  be  libelous.  (3  Salk.,  224,  pi.  5  ; 
2  Str.,  788;  Hawk.,  B.  1.  ch.  73,  sec.  9.) 
An  indictment  will  lie  for  such  a  libel  as  a 
public  offense  ;  and  any  individual  who  can 
show  by  proof  that  he  was  one  of  the  persons 
intended  to  be  defamed,  may  maintain  an  ac- 
tion. 

Messrs.  Foot  and  Skinntr,  contra.  There  is 
no  distinction  between  written  or  unwritten 
slander,  as  to  the  point  now  before  the  court. 
Words  written  must  be  as  specific  and  certain, 
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-us  to  the  person  intended,  as  words  spoken. 
If  words  are  spoken  of  one  of  the  servants  of 
J.  S..  without  designating  which,  no  action 
lies.  The  rule  is  the  same  in  an  action  for  a 
libel.  Where  there  is  an  ambiguity  arising  on 
the  face  of  a  writing,  the  court  must  decide 
on  the  meaning  ;  but  where  the  ambiguity 
.arises  from  anything  extrinsic,  or  dehorn  the 
writing.it  may  be  explained  by  witnesses.  A 
witness  is  never  produced  to  prove  a  fact 
which  the  court  and  all  the  world  know  as 
well  as  himself.  All  the  knowledge  of  the 
witness,  in  the  present  case,  was  derived  from 
the  paper  ;  and  is  a  witness  to  be  introduced 
to  explain  the  meaning  of  the  English  lan- 
guage? There  is  no  averment  that  the  plaint- 
iff was  a  leading  federalist.  An  averment  is 
not  to  be  made  out  or  helped  by  an  innuendo. 
•(8.  East,  427.)  Does,  then,  the  paper,  in  itself, 
•clearly  import  that  the  plaintiff  was  the  per- 
son intended?  No  reader  can  fairly  bring  the 
words  home  to  the  plaintiff  individually. 

The  doctrine  as  to  the  manner  in  which  a 
libel  is  to  be  made  out,  is  fully  stated  in  the 
•case  of  TIw  King  v.  Horne  (Cowp. ,  672). 
219*]  *The  court  having,  as  we  contend, 
a  right  to  judge  from  the  face  of  the  libel,  as 
it  is  set  forth  in  the  pleadings,  whether  it  is  a 
libel  of  and  concerning  the  plaintiff,  the  ques- 
tion arises,  whether  the  judge  in  this  case  de- 
cided rightly.  How  can  this  libel  be  applied 
to  the  plaintiff  more  than  to  any  other  leading 
federalist?  Can  the  court  know  judicially 
what  are  the  political  principles  of  the  plaint- 
iff, or  to  what  political  party  he  belongs? 

Again,  it  should  appear  that  the  plaintiff 
was  a  member  of  the  Legislature  at  the  time 
of  the  publication  of  the  alleged  libel.  In 
fact  he  was  not  a  member  of  the  Legislature  at 
that  time,  and  so  he  could  not  be  libeled  as  such. 

On  general  principles  this  action  cannot  be 
maintained.  If  the  present  plaintiff  can  re- 
•cover  against  the  defendant,  then  every  lead- 
ing federalist,  and  every  friend  of  Governor 
Lewis,  who  was  a  member  af  the  Legislature, 
may  have  an  action  against  him,  and  he  be 
thus  overwhelmed  with  a  thousand  suits. 

In  the  case  of  a  nuisance,  an  individual  can- 
not have  his  action,  without  showing  special 
•damage.  The  proper  remedy  is  by  indictment, 
where  special  damage  cannot  be  proved.  This 
•distinction  will  apply  to  the  cases  which  have 
been  cited  to  show  that  the  present  action  is 
maintainable,  for  they  were  all  cases  on  indict- 
ments. 

Mr.  Shepherd,  in  reply,  observed  that  if  the 
court  are  to  decide  who  is  the  person  meant  in 
the  libel,  it  would  be  useless  to  insert  an  aver- 
ment or  innuendo,  as  to  that  fact  in  the  declar- 
ation. It  is  said  that  the  declaration  is  defect- 
ive, in  not  stating  the  fact  that  the  plaintiff 
was  a  leading  federalist,  and  the  person  intend- 
•ed  ;  and  yet  it  is  argued,  that  if  the  fact  had 
been  averred,  the  jury  could  not  decide  on  the 
truth  of  the  averment.  If  the  doctrine  con- 
tended for  by  the  defendant's  counsel  is  to 
22O*]  prevail,  *the  trial  by  jury  in  cases  of 
libels  would  be  virtually  abolished,  for  the 
truth  of  every  innuendo  and  averment  would 
be  decided  by  the  court.  It  is  not  necessary 
that  the  person  intended  to  be  libeled  should 
be  named  in  the  publication  ;  he  may  be  de- 
scribed by  certain  characteristic  or  peculiar 
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marks  ;  and  the  court  are  to  make  the  appli- 
cation. It  is  understood  to  be  the  constant 
practice  at  Nisi  Priux,  in  suits  for  libels,  to 
call  witnesses  to  say  whether,  from  perusing 
the  paper,  they  believed  the  plaintiff  to  be  the 
person  intended.  The  propriety  of  such  tes- 
timony has  never  before  been  questioned. 

VAN  NESS,  J.  The  decision  of  the  questions 
arising  in  this  case  will  be  greatly  facilitated 
by  first  defining  the  meaning  and  office  of  an 
averment,  a  colloquium  and  an  innuendo. 
The  use  in  pleading  of  an  averment,  is  to  as- 
certain that  to  the  court  which  is  generally  or 
doubtfully  expressed  ;  so  that  the  court  may 
not  be  perplexed  of  whom,  or  of  what,  it 
ought  to  be  understood  ;  and  to  add  matter  to 
the  plea  to  make  doubtful  things  clear.  (Sys- 
tem of  Pleading,  121.)  A  colloquium  serves  to 
show  that  the  words  were  spoken  in  reference 
to  the  matter  of  the  averment.  An  innuendo 
is  explanatory  of  the  subject  matter  sufficient- 
ly expressed  before  ;  and  it  is  explanatory  of 
such  matter  only;  for  it  cannot  extend  the  sense 
of  the  words  beyond  their  own  meaning,  un- 
less something  is  put  upon  the  record  for  it  to 
explain.  This  may  be  illustrated  by  Barham's 
case.  (4  Coke's  Rep.,  20.)  Barham  brought 
an  action  for  the  defendant's  saying  of  him, 
"Barham  burnt  my  barn"  (innuendo),  "a  barn 
with  corn."  The  action  was  held  not  to  lie; 
because  burning  a  barn,  unless  it  had  corn  in 
it,  was  not  felony.  "But  if,  in  the  introduc- 
tion, it  had  been  averred  that  the  defendant 
had  burnt  a  barn  full  of  corn,  and  that,  in  a 
discourse  about  that  barn,  the  defendant  had 
spoken  the  *words  charged  in  the  dec-  [*221 
laration,  an  innuendo  of  its  being  a  barn  full 
of  corn  would  have  been  good ;  for  by  coup- 
ling the  innuendo  in  the  libel  with  the  intro- 
ductory averment,  it  would  have  been  com- 
plete." (De  Grey,  Oh.  J.,  in  Rex  v.  Horne, 
Cowp.,  184.)  Here  the  extrinsic  fact  that  the 
defendant  had  a  barn  full  of  corn,  is  the  aver- 
ment. The  allegation  that  the  words  were  ut- 
tered in  a  conversation  in  reference  to  that 
barn,  is  the  colloquium;  and  the  explanation 
given  to  the  words  thus  spoken,  is  the  innuen- 
do. (See.  also,  Hawkes  v.  Hawkey,  8  East,  427.) 
The  application  of  these  principles  to  the  pres- 
ent case  will  be  seen  in  the  sequel. 

The  averment  of  extrinsic  matter,  in  this 
declaration,  was  for  the  purpose  of  showing 
that  the  libel  was  published,  as  it  is  expressly 
alleged  to  have  been,  "of  and  concerning  the 
plaintiff  "  And  whether  it  was  so  published 
or  not,  is  a  question  of  fact,  which  it  is  the 
province  of  the  jury,  and  not  of  the  court,  to 
decide. 

This  has  been  so  held  in  a  great  number  of 
instances  ;  and  is  so  reasonable  and  just  a  rule, 
that  it  cannot  fail  of  receiving  universal  assent. 
Were  the  law  not  so,  the  jury,  in  case  of  libels, 
would  be  nothing,  and  the  court  everything. 
In  England,  until  lately,  the  court  assumed 
the  exclusive  right  to  determine  whether  the 
writing  was  or  was  not  libelous.  If  the  mean- 
ing and  application  of  the  libel  is  also  to  be  de- 
termined by  the  court,  it  would  be  going  one 
step  further  ;  and  nothing  would  remain  for 
the  jury  but  the  single,  and  the  rarely  disput- 
ed fact  of  publication. 

In  the  very  lucid  opinion,  delivered  by  Lord 
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Ch.  J.  De  Grey,  in  the  House  of  Lords  (in  the 
case  of  The  King  v.  Home),  which  contains  a 
complete  analysis  of  the  law  on  this  subject, 
he  observes,  that  "it  may  happen  that  a  writ- 
ing may  be  so  expressed,  and  in  such  clear 
and  unambiguous  words,  as  that  it  may 
amount  of  itself  to  a  libel.  In  such  a  case,  the 
222*]  court  wants  no  circumstances  *to  make 
it  clearer  than  it  is  of  itself.  But  if  the  terms 
of  the  writing  are  general,  ironical,  or  spoken 
by  way  of  allusion  or  reference,  although  ev- 
ery man  who  reads  such  a  writing  may  put 
the  same  construction  upon  it,  it  is  by  under 
standing  something  not  expressed  in  direct 
words,  and  it  being  a  matter  of  crime,  and  the 
party  liable  to  be  punished  for  it,  there  wants 
something  more.  It  ought  to  receive  a  judi- 
cial sense,  whether  the  application  is  just ;  and 
the  fact  or  the  nature  of  the  fact  on  which  that 
depends,  is  to  be  determined  by  a  jury."  In 
the  case  of  The  King  v.  Andrews  (9  St.  Tr., 
679),  which  was  one  of  the  many  prosecutions 
that  followed  the  rebellion  in  1745  (when  it  is 
presumed  the  judges  of  the  English  courts  did 
not  relax  in  asserting  the  rights  which  consti- 
tutionally appertained  to  their  offices),  the 
prisoner  was  indicted  for  publishing  a  treason- 
able libel,  in  vindicating  the  rights  of  the  pre- 
tender to  the  British  throne.  An  objection 
was  made  that  it  was  not  shown  with  suffi- 
cient certainty  that  the  pretender  was  meant 
to  be  designated  by  the  words  "The  Cheva- 
lier," as  he  was  called  in  the  libel.  Lord  Ch. 
J.  King,  in  his  charge  to  the  jury,  comment- 
ing on  this  objection,  observes,  "The  case  here 
is  a  positive  charge  that  the  book  the  prisoner 
wrote  relates  to  the  pretended  Prince  of 
Wales  ;  and  the  matter  of  fact  you  are  to  try  j 
is  whether  it  is  so  or  no."  In  another  part  of  his 
charge  he  says,  "that  the  matter  of  fact  you 
are  to  consider,"  &c.  To  the  same  effect 
are  many  other  cases  in  the  books.  (Roberts  v. 
Campden,  9  East,  93,  and  the  cases  there  cited; 
Oldham  v.  Peake,  2  Wm.  Bl.  Rep.,  959.) 

I  do  not,  however,  mean  to  deny  that  cases 
exist,  in  which  the  words  in  themselves  were 
held  to  be  so  vague  and  uncertain,  as  that  it 
could  not  be  intended  they  were  spoken  of  any 
person ;    and  where,    for  that    reason,    they  j 
could  not  be  made  actionable  by  an  averment.  \ 
I  agree,  too,  that  the  court,  and  not  the  jury,  j 
1223*]  are  to  judge  whether  *such  uncertain-  | 
ty  exists  in  the  case  now  under  consideration.  ! 
Such,  for  example,  are  the  cases  of  Lemekner  \ 
v.  Godnam  (3  Bulst.,  249),  and  Johne»  v.  Don-  \ 
em  (Cro.  Eliz.,  496).     There  are  other  cases 
again  in  which,  as  in  the  case  now  under  con- 
sideration, the  words  in  themselves  amount  to 
a  libelous  charge  upon  some  particular  person, 
but  where  that  person  is  so  ambiguously  de- 
scribed as  that,  without  the  aid  of  extrinsic  j 
facts,  his  identity  cannot  be  ascertained  ;    but 
where,    by  the  introduction  of  proper  aver- 
ments, and  a  colloquium,  the  words  may,  not-  j 
withstanding,  be  rendered  sufficiently  certain  | 
to  maintain  an   action.     Such  is  the  case  of  ; 

linker  v. (Bulst.,  72) ;  Wiseman  v.  Wise-  ! 

man  (Cro.  Jac.,  107).  The  case  of  Roberts  v.  | 
Campden  also  recognizes  the  same  doctrine,  j 
The  certainty  in  the  latter  kind  of  cases  is  ar-  i 
rived  at,  by  taking  into  consideration,  both  the  : 
extrinsic  facts  stated  in  the  averments,  and  col-  \ 
loquinm,  and  the  whole  of  the  libel,  all  of  i 
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which  must  be  submitted  to  the  jury,  under 
the  direction  and  charge  of  the  judge,  as  in 
other  cases.  The  evidence  may  sometimes  be 
so  inconclusive  as  not  to  entitle  the  plaintiff 
to  carry  the  cause  to  the  jury,  and  in  that 
event  it  would  be  the  duty  of  the  judge  to  or- 
der a  nonsuit.  With  these  exceptions  and 
qualifications,  the  applications  or  allusions  in 
a  libel  are  questions  of  fact,  and  the  decision 
belongs  exclusively  to  the  jury. 

This  brings  me  to  the  consideration  of  the 
true  question  in  this  cause,  viz.,  was  there  suf- 
ficient evidence  in  this  case  to  warrant  the  jun- 
to find  that  the  plaintiff  was  intended  to  be 
charged  as  being  one  of  the  parties  to  the  cor- 
rupt agreement  stated  in  the  libel?  If  this- 
should  be  decided  against  the  plaintiff,  a  new 
trial  would  be  useless;  for  notwithstanding  it 
is  the  right  of  the  jury  to  determine  this  fact, 
yet  if,  in  the  opinion  of  the  court,  they  would 
not  be  authorized,  by  the  evidence,  to  find  for 
the  plaintiff,  we  should  set  the  verdict  aside. 
*Before  I  proceed  to  consider  this  [*224 
question,  it  is  necessary  to  state  certain  rules 
of  law  which  are  to  govern  in  the  determina- 
tion of  it.  In  the  case  of  Tlie  King  v.  Horn*, 
already  often  adverted  to,  it  is  laid  down, 
"  that  as  the  crime  of  a  libel  consists  in  convey- 
ing and  impressing  injurious  reflections  upon 
the  minds  of  the  subject;  if  the  writing  be  so- 
understood  by  all  who  read  it,  the  injury  is- 
done  by  the  publication  of  these  injurious  re- 
flections, before  the  matter  comes  to  the  jury 
and  the  court.  And  if  courts  of  justice  are 
bound  by  law  to  study  by  any  one  possible  or 
supposable  case  or  sense,  in  which  the  words 
used  might  be  innocent,  such  a  singularity  of 
understanding  might  screen  an  offender,  but 
it  would  not  recall  the  words,  or  remedy  the 
injury.  It  would  be  strange  to  say,  and  more 
so  to  give  out,  as  the  law  of  the  land,  that  a 
man  should  be  allowed  to  defame  in  one  sense, 
and  defend  himself  by  another."  (De  Grey,. 
Ch.  J.)  In  the  same  case  Lord  Mansfield  lay* 
down  the  same  rule.  (See,  also,  as  to  this- 
poiut,  Lord  King's  charge  to  the  jury,  in  The 
King  v.  Andrews;  and  Woolnoth  v.  Meadovegt 
5  East,  463.)  With  these  rules  for  our  guide, 
let  us  consider  the  facts  stated  in  the  libel,  and 
the  proof  given  at  the  trial.  The  plaintiff,  it 
was  proved,  was  a  member  of  the  Legislature. 
The  libel  states  that  when  Lansing,  in  the 
plaintiff's  office,  made  several  severe  remarks, 
on  the  political  character  of  Governor  Lewis, 
the  plaintiff  told  him,  by  way  of  caution, 
"These  severe  remarks  which  you  have  made 
won't  do,  for  we  have  agreed  to  support  him. 
at  the  ensuing  election."  The  obvious  import 
of  the  word  "we,"  as  here  used,  taken  into 
connection  with  what  precedes,  and  follows 
it,  and  as  it  would  be  understood  by  all  the 
world,  is  that  the  plaintiff  was  one  of  those 
who  had  agreed  to  support  Governor  Lewis. 
Immediately  -af ter  the  plaintiff  had  communi- 
cated to  M'r.  Lansing  the  existence  of  this 
agreement,  he  is  represented  to  have  produced 
the  *written  articles  of  the  coalition,  [*225 
subscribed  by  15  or  20  persons,  principally 
quid  and  federal  members  of  the  Legislature 
(a  description  which  may  embrace  the  plaint- 
iff), which  he  submitted  to  Lansing's  perusal. 
For  what  purpose?  Most  clearly,  I  think,  as- 
containing  the  evidence  of  the  agreement,  pre- 
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viously  spoken  of,  and  to  which  the  plaintiff 
avowed  himself  to  be  a  party.  But  the  libel 
does  not  stop  here.  The  plaintiff  is  said  to 
have  produced  the  written  agreement;  and 
hence  it  appears  that  he  was  intrusted  with  j 
the  custody  of  it.  Does  not  this  fact,  connect- 
ed with  the  other  circumstances,  lead  the 
mind  irresistibly  to  conclude  that  he  was  in- 
tended to  be  charged  as  being  a  party  to  it? 
Upon  this  brief  statement  of  the  facts,  I  think 
the  defendant's  intention  is  so  palpably  clear 
and  certain  as  to  preclude  the  possibility  of  a 
difference  of  opinion  respecting  it.  Indeed, 
it  strikes  me  that  there  is  not  even  the  appear- 
ance of  an  attempt  to  disguise  it;  and  such,  I 
presume,  would  and  ought  to  have  been  the 
conclusion  of  the  jury,  if  the  case  had  been 
left  to  them,  as,  according  to  my  view  of  the 
law,  it  ought  to  have  been.  Upon  this  ground, 
I  am  of  opinion  that- there  ought  to  be  a  new 
trial. 

There  is  another  point  in  the  case,  upon 
which,  in  the  view  I  have  taken  of  the  subject, 
it  would  not  be  necessary  for  me  to  express  an 
opinion.     As  it  may,  however,  embarrass  the 
parties,  on  a  future  trial  (if  there  should  be 
any),  it  may  as  well  be  disposed  of.     I  allude 
to  the  exclusion  by  the  judge  of  the  testi- 
mony of  the  witness  who  was  called  to  say 
that,    from    reading    the    libel,    he    applied 
it  to  the  plaintiff.     This  evidence  was  proper-  I 
ly  overruled.     The  intention  of  the  defendant  | 
is  not  the  subject  of  proof,  by  witnesses,  in 
the  way  here  attempted.     It  Is  the  mere  opin- 
ion  of  the  witness,  which  cannot,  and  ought  i 
not,  to  have  any  influence  upon  the  verdict.  ! 
I  consider  the    evidence  as  inadmissible,  be-  j 
226*]  cause  it  goes  to  *prove  the  correctness  j 
of  an  an  innuendo.     This  kind  of  evidence,  I  j 
know,  has  frequently,  though  I  think  errone- ! 
ously,  been  admitted   at  Nisi  Prius.      From  \ 
what  has  been  said  before,  of  the  nature  and 
use  of  an  innuendo,  technically  so  called,  it  is 
clear  that  it  cannot  be  the  subject  of  proof  by 
witnesses.     Not  so  of  an  averment  and  collo- 
quium, which  introduce  into  the  pleading  ex- 
trinsic matter,  which  is  the  proper  subject  of  j 
proof.     This  is  fully  stated  by  Mr.  Poliexfen,  j 
who  was  afterwards  Chief  Justice  of  the  Com- 
mon Pleas,  in  his  able  argument  in  Rosewett'x 
case.    (3  St.  Tr.,  1058, 1059.)    "  I  never  knew,"  ; 
said  he,  "  an  innuendo  offered  to  be  proved;"  j 
and   his  doctrine  was  admitted  both  by  the  i 
court,  and  by  the  Attorney-General,  in  his  re-  j 

ply- 

My  opinion,  therefore,  is,  that  the  nonsuit 
should  be  set  aside,  and  a  new  trial  be  award- 
ed. 

KENT,  Ch.  J:,  THOMPSON,  and  YATES,  JJ., 
were  of  the  same  opinion. 

SPENCER,  ./.    My  brethren  think  that  I  erred, 
at  the  circuit,  in  nonsuiting  the  plaintiff  ;  and 
that  it  should  have  been  submitted  to  the  jury 
to  determine,  whether,  from  the  whole  matter 
contained  in  the  libel,  the  plaintiff  wascharged 
with  being  one  of  the  persons  who  had  sub-  j 
scribed  the  articles  of  coalition.     If  the  libel  i 
warrants  the  idea  that  the  plaintiff  was  charged  j 
with  subscribing  the  articles  of  coalition,  then,  ! 
undoubtedly,  instead  of  nonsuiting  the  plaint- 
iff, the  jury  should  have  been  charged  to  find 
a  verdict  for  him. 
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The  rejection  of  the  witness  called  at  the 
trial,  to  give  a  construction  to  the  libel,  un- 
aided by  any  circumstances  within  the  knowl- 
edge of  the  witness,  except  what  he  obtained 
from  reading  the  libel,  my  brethren  think  cor- 
rect, and  indeed,  it  seems  to  me,  that  to  permit 
a  witness  to  be  heard  on  the  construction  of  a 
paper,  and  to  give  his  *opinion,  in  aid  [*227 
of  the  court  and  jury,  is  against  every  princi- 
ple of  law.  It  would  be  giving  up  the  perog- 
ative  of  the  court,  and  this,  too,  most  unneces- 
sarily. The  legal  effect  of  every  paper  pro- 
duced in  evidence  is  matter  for  the  decision 
of  the  court;  and  why  it  is  not  equally  so  upon 
a  libel,  when  its  construction  and  import  come 
in  question,  I  am  at  a  loss  for  a  reason. 

It  would  appear  to  me  to  follow,  as  a  neces- 
sary consequence,  if  the  rejection  of  a  witness 
coming  to  construe  the  libel  was  correct,  that 
then  the  construction  appertained  lo  the  court, 
as  matter  of  law.  Let  me  not  be  understood 
to  say  that  it  is  the  business  of  the  court,  in 
all  cases  of  libels,  conclusively  to  give  that 
construction;  for  whenever  there  are  matters 
of  fact,  arising  from  the  innuendoes,  which 
become  contested,  then  it  is  peculiarly  within 
the  province  of  the  jury  to  pass  on  those  facts. 
In  the  present  case  there  were  no  such  facts; 
for  the  only  matters  of  fact  proved  deJiors  the 
libel,  were,  that  the  plaintiff,  at  the  time  when 
the  defendant  charges  in  the  libel  to  have  seen 
the  corrupt  agreement  at  the  plaintiff's  office, 
as  well  as  at  the  publication  of  the  libel,  was 
recorder  of  the  city  of  Albany,  and  at  the  for- 
mer period  was  also  a  member  of  the  As- 
sembly of  this  State,  and  that  the  plaintiff  was 
the  only  person  of  the  name  of  Abraham  Van 
Vechten  resident  in  the  city  of  Albany,  and  that 
he  kept  an  office  there.  These  facts  were  not  as- 
certained, and  what,  then,  were  the  jury  to  de- 
cide? Whether  from  the  terms  of  the  libel, 
upon  a  fair  and  just  construction  of  its  sev- 
eral parts,  the  plaintiff  was  implicated  as  one 
of  the  subscribers  to  the  articles  of  coali- 
tion; and  on  what  did  this  depend?  Most  un- 
doubtedly upon  the  libel  itself.  In  every  view 
in  which  I  can  consider  the  case,  it  appears  to 
me  that  it  became  a  question  for  the  court  to 
decide  what  was  the  legal  import  of  the  libel, 
and  whether  the  plaintiff  was  implicated  as 
one  of  the  subscribers  to  the  corrupt  agree- 
ment. 

*What  would  have  be»n  the  defend-  [*22» 
ant's  situation  had  the  construction  of  the 
libel  been  submitted  to  the  jury,  and  had  they 
found  for  the  plaintiff  ?  There  are  innuendoes 
in  this  declaration,  not  proved  upon  the  trial, 
which  might  possibly  have  produced  a  motion 
in  arrest  of  judgment.  I  mean  the  innuendo 
in  which  the  plaintiff  avers  that  himself  and 
several  other  leading  federalists  were  meant 
and  intended. 

The  principles  in  i  elation  to  actions  for 
defamatory  words,  as  well  as  upon  libels,  art- 
well  settled  ;  that  the  person  slandered  or 
libeled  must  be  certain,  and  that  if  words  are 
uncertain,  and  do  not  designate  any  particular 
person,  no  averment  shall  make  them  action- 
able (Roll.  Abr.,  81,  1.  25,  79);  and  that  where 
words  are  ambiguous  and  equivocal,  and  re- 
quire explanation,  by  reference  to  some  ex- 
trinsic matter,  to  make  them  actionable,  it 
must  not  only  be  predicated  that  such  matter 
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existed,  but  also  tnat  the  words  were  spoken 
of  and  concerning  that  matter.  (8  East,  481  ; 
Cowp.,  648.)  If  a  person  should  say  of  three 
witnesses,  one  of  you  is  perjured,  none  of 
them  shall  have  an  action.  (Roll.  Abr. ,  81,  1. 
25.)  So  in  the  familiar  case,  where  a  person 
was  charged  with  burning  a  barn,  innuendo, 
a  barn  full  of  corn,  the  innuendo  was  held  to 
be  irrelevant,  and  incapable  of  enlarging  the 
words  which  were  uncertain.  Having  pre- 
mised thus  much,  I  proceed  to  consider  the 
libel.  It  is  supposed  the  plaintiff's  alleged  re- 
ply to  Mr.  Lansing,  after  rebuking  him  for 
his  remarks  on  Governor  Lewis,  "  for  we  have 
agreed  to  support  him  at  the  ensuing  election," 
and  the  alleged  production  of  the  instrument, 
containing  articles  of  coalition,  the  first  of 
which  was  an  engagement  by  several  leading 
federal  men,  whose  names  were  thereto  sub- 
scribed, to  support,  with  all  their  strength 
and  influence,  the  next  election  of  Governor 
Lewis,  in  consideration  of  which  the  friends 
of  Governor  Lewis,  whose  names  were  there- 
to subscribed,  should  exert  all  their  power 
229*]  *and  influence  to  cause  the  election  of 
S.  Van  Rensselaer,  in  the  gubernatorial  elec- 
tion of  1810,  taken  together,  import  that  by 
the  said  several  leading  federal  men,  whose 
names  were  subscribed  to  the  articles,  the 
plaintiff  was  meant  and  intended,  and  is  fairly 
designated. 

Under  the  circumstances,  as  stated  in  the 
libel,  what  is  the  import  of  the  expressions 
imputed  to  the  plaintiff,  "for  we  have  agreed 
to  support  him  at  the  ensuing  election  ?"  It 
must  be  remembered  that  this  was  urged  by 
the  plaintiff  as  a  reason,  according  to  the 
libel,  why  Mr.  Lansing  should  not  persevere 
in  his  remarks  and  animad versions  upon  the 
political  character  of  Governor  Lewis.  And 
then  the  inquiry  arises,  in  what  sense  the 
plaintiff  must  have  spoken,  as  he  is  alleged 
to  have  done  to  Mr.  Lansing — whether  in  his 
individual  capacitv,  or  as  one  of  a  political 
sect,  with  whom  Mr.  Lansing  was  associated. 
It  appears  to  me,  indubitably,  that  the  expres- 
sions, upon  the  most  natural  construction,  im- 
port that  the  political  party,  to  which  both 
the  plaintiff  and  Mr.  Lansing  belonged,  had 
agreed  to  support  Governor  Lewis  at  the  then 
ensuing  election  ;  and  not  that  the  plaintiff, 
and  some  others  of  the  party,  had  individually 
agreed  to 'support  him.  The  supposed  pro- 
duction of  the  instrument  by  the  plaintiff,  to 
verify  his  allegation,  that  that  agreement  had 
been  made,  does  not  necessarily  implicate  the 
plaintiff,  if  my  construction  is  right,  that  the 
term*  he  is  supposed  to  have  made  use  of, 
point  to  the  political  party  to  which  he,  Mr. 
Lansing,  belonged ;  for  if  several  leading 
federal  men  had  made  that  agreement,  the 
plaintiff's  position,  "  for  we  have  agreed  to 
support  him  at  the  ensuing  election,"  was  as 
well  maintained  as  though  the  plaintiff  him- 
self had  subscribed  the  paper. 

The  libel  is  considered  as  implicating  the 
plaintiff  as  one  of  the  subscribers  to  the  cor- 
rupt agreement,  by  force  of  the  expressions, 
that  it  was  an  agreement  by  several  leading 
federal  men,  whose  names  were  thereto  sub- 
23O*]  scribed.  *Now  there  is  no  proof  in 
the  case,  to  what  political  party  the  plaintiff 
belonged,  or  that  he  was  a  leading  federal 
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man  ;  so  that,  for  aught  that  appears,  the 
plaintiff  is  not  of  the  description  of  those  who 
are  alleged  to  have  subscribed  the  agreement. 
The  declaration,  indeed,  contains  the  aver- 
ment that  by  the  several  leading  federal  men, 
mentioned  in  the  libel,  the  plaintiff  and 
several  other  leading  federalists  were  meant 
and  intended.  Whether  the  manner  in  which 
this  is  introduced  into  the  declaration,  being 
there  inserted  as  an  innuendo,  and  not  as  a 
|  prefato-y  fact,  would  have  entitled  the  plaint- 
j  iff  to  give  evidence  that  he  was  a  leading 
federalist,  I  need  not  now  examine,  because 
no  such  evidence  was  offered  or  overruled. 
To  set  aside  the  nonsuit,  on  the  ground  that 
the  cause  should  have  been  submitted  to  the 
jury,  upon  the  evidence  offered,  is  not  only 
saying  that  it  does  not  appertain  to  the  court 
to  construe  papers  given  in  evidence,  and  to 
decide  on  their  import  and  effect,  when  there 
are  no  extraneous  facts  in  controversy  ;  but  it 
is  also  saying  that  the  expressions  supposed  to 
have  been  used  by  the  plaintiff,  "  for  we  have 
agreed  to  support  him  at  the  ensuing  election," 
imply  not  only  that  the  plaintiff  subscribed 
the  articles  of  coalition,  but  that  he  was  a 
leading  federal  man.  These  inferences  ap- 
pear to  me  unnatural  and  unwarranted  by  the 
expressions.  I  therefore  remain  of  the  opin- 
ion that  that  the  nonsuit  was  properly  directed. 

New  trial  granted. 

Libel— Where  publication  vague,  intention  of  pub- 
lisher question  for  jury.  Cited  in— 4  Wend.,  324 ;  16 
Wend.,  15 :  17  Wend.,  429 ;  26  Wend.,  393 :  16  N.  Y., 
371 ;  6  Barb.,  47 ;  20  Barb.,  14 ;  16  How.  Pr.,  324 ;  3 
Abb.  N.  S..  345. 

Endence—  Witness*?  undenttawling  of  publication 
not  admissible.  Cited  in— 4  Wend.,  a59;  7  Wend., 
562 ;  3  Keyes,  584 ;  36  Barb.,  441 ;  3  Trans.  App.,  13«. 

"  Averment  "— "  Colloquium  "—"Innuendo"— Office 
of.  Cited  in— «  Wend.,  413 :  3  N.  Y.,  183 :  1  Dehio, 
361 ;  32  Barb.,  320 ;  58  How.  Pr.,  475 ;  5  Sand.,  66 ;  Co. 
H.  N.  S.,  247 :  9  Le#.  Obs..  339 ;  1  Blatchf .,  591 ;  46 
Mo.,  464  ;  20  Wis.,  242 ;  39  Wis..  487  :  73  Pa.,  335. 

Also  cited  in— 3  Crunch.  C.  C.,  117. 


*VANDUZEN  c.  WELLER.   [*231 

Removal  of  Cause — Habeas  Corpus — Practice — 
Procedendo. 

Where  a  cause  is  removed  from  the  Court  of  Com- 
mon Pleas  into  this  court,  by  habeas  corpus,  the 
plaintiff  cannot,  as  in  ordinary  cases,  enter  a  rule 
to  plead  in  this  court,  and  after  forty  days  file  bail 
for  the  defendant,  according  to  the  statute;  but 
must  enter  a  rule  for  the  appearance  of  the  defend- 
ant in  this  court,  or  that  a  procedendo  issue ;  and  if 
an  appearance  is  not  entered  in  twenty  days,  take 
out  a  procedendo. 

MR.  FISK,  for  the  defendant,  moved  to  set 
aside    the  default  for  want  of  a   plea 
entered  in  this  cause,  and  all  the  subsequent 
I  proceedings,  for  irregularity. 

The  suit  was  originally  commenced  in  the 

I  Court  of  Common  Pleas  of  Orange  County, 

|  and  was  removed  into  this  court  by  a  habeas 

|  corjms,  returnable  at  the  last  August  Term. 

i  On  the  7th  August  a  copy  of  the  declaration 

in  the  cause,  in  this  court,  with  a  notice  of  a 

rule  to  plead,  was  served  on  the  defendant's 

j  attorney.     After  the  expiration  of  forty  days 

from  the  service  of  the  notice,   the  plaintiff's 

i  attorney  filed  common  bail,  according  to  the 

!  statute," and  entered  a  default  for  want  of  a 

I  plea. 
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Mr.  Fisk  contended  that  by  the  10th  rule  of 
April  Term,  1796,  the  defendant's  attorney 
ought  to  have  been  served  with  notice  of  a 
rule  to  appear  in  twenty  days,  or  that  a  pro- 
cedendo  issue  ;  and  if  he  had  not  then  ap- 
peared and  put  in  bail,  a  procedendo  might 
have  been  awarded.  In  cases  where  causes 
are  removed  by  habeas  corpus  to  this  court, 
there  is  no  other  mode  of  proceeding  ;  and  the 
plaintiff's  attorney  cannot  file  common  bail 
for  the  defendant,  according  to  the  statute. 

Mr.  Rm,  contra. 

Per  Curiam.  The  rule  of  practice  is  ex- 
plicit. On  the  return  of  the  habeas  corpus,  the 
plaintiff's  attorney  must  enter  a  rule  for  the 
appearance  of  the  defendant  in  twenty  days, 
or  that  a  precedendo  issue,  and  serve  a  notice 
232*]  *of  the  rule  on  the  defendant,  or  his 
attorney.  He  cannot  proceed  as  if  the  suit 
was  originally  commenced  in  this  court,  and 
file  bail  for  the  defendant,  according  to  the 
statute. 

Rule  granted. 


HOFFMAN  v.  DUEL. 

Practice — Plea — Computation  of  Time. 

In  notices  of  rules  to  plead,  &c.,  one  day  is  inclu- 
sive and  the  other  exclusive,  so  as  to  give  the  party 
the  full  number  of  days. 

MR.  HOFFMAN,  for  the  defendant,  moved 
to  set  aside  the  default  entered  in  this 
cause,  and  all  subsequent  proceedings,  on  the 
ground  of  irregularity. 

The  declaration  in  this  cause,  with  a  notice 
of  the  rule  to  plead,  was  served  on  the  defend- 
ant's attorney  the  first  day  of  September,  and 
the  default  was  entered  on  the  21st  September. 

He  contended  that  by  the  fourth  rule  of 
April  Term,  1796,  the  defendant  was  entitled 
to  twenty  days,  exclusive  of  the  day  on  which 
the  notice  of  the  rule  to  plead  is  served,  within 
which  to  file  his  plea ;  and  that  the  default 
•could  not  be  entered  until  the  22d  September. 

Mr.  Brackett,  contra. 

Per  Curiam.  The  established  rule  of  con- 
struction, in  all  cases  of  this  kind,  is,  that  one 
day  is  inclusive  and  the  other  exclusive.  If 
you  include  the  1st  day  of  September,  then 
the  defendant  had  all  the  twenty-first  day  in 
which  to  plea.  Take  your  rule,  with  costs. 

Rule  granted. 


233*|  *MORRELL  v.  WAGGONER. 

Writ — Irregular —  Voidable — Amendment. 

A  writ  made  returnable  "  before  us,"  &c.,  is  void- 
able only,  and  may  be  amended. 

Citations— Col.  Cos.,  85 :  ante.  166. 

MR.  RIKER,  for  the  defendant,  moved  to 
set  aside  the  capias  ad  re^pondendumissued 
in  this  cause. 

It  was  made  returnable  "before  us,  at,"  &c. , 
to  answer,  &c.,  and  to  "a  bill  of  the  plaintiff 
against  the  defendant  for  breaking  the  close  of 
the  plaintiff,  and  taking  and  cutting  the  apple- 
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trees  of  the  plaintiff,  to  the  value  of  $1,000, 
according  to  the  statute  in  such  case  made  and 
provided,  then  and  there  to  be  exhibited,"  &c. 

He  objected,  1.  That  the  return  of  the  writ 
was  not  according  to  the  statute  (24  sess.,  ch. 
75),  which  directs  all  process  to  be  made  re- 
turnable "before  our  justices  of  our  Supreme 
Court  of  Judicature,"  &c.,  and  was  therefore 
void.  2.  That  by  the  ac  etiam  clause,  it  ap- 
pears to  be  an  action  on  a  statute,  and  the  title 
of  the  statute  is  not  indorsed  on  the  writ. 

Mr.  Boyd  contra,  insisted  that  the  writ  was 
not  void,  but  voidable  merely,  and  asked  leave 
to  amend.  He  said  that  the  action  was  not 
founded  on  any  statute,  but  was  a  common 
action  of  trespass  quare  clavsum  fregit.  The 
words  in  the  ac  etiam  clause,  "according  to 
the  statute,"  &c.,  are  inserted  merely  to  show 
that  the  plaintiff  might  hold  the  defendant  to 
bail. 

Per  Curiam.  We  have  decided  that  such  a 
writ  is  voidable  only.  The  case  of  Drake  v. 
Millar  (Coleman's  Cases,  85)  was  contrary  to 
the  existing  rules  on  the  subject,  and  ought 
not  to  govern,  unless  in  a  case  precisely  simi- 
lar, in  every  respect.  (See  ante,  Williams  v. 
Rogers,  166.) 

The  plaintiff  may  amend,  on  payment  of  costs. 
Cited  in— 1  Hill,  205 ;  2  E.  D.  Smith,  509. 


*HOPKINS  v.  MENDERBACK.  [*234 

Affidavit  before  Judge  of  Court  of  Common  Pleas. 

A  judge  of  a  court  of  common  pleas  may  take  an 
affidavit  to  be  read  in  this  court  in  any  county. 

MR.  STRONG,  for  the  defendant  in  error, 
moved  that  the  certiorari  in  this  cause,  and 
the  allowance  thereof,  be  vacated  for  irregu- 
larity. It  appeared  that  the  affidavit  on  which 
the  allowance  of  the  certiorari  was  granted 
was  made  before  a  judge  of  the  Court  of  Com- 
mon Pleas  of  Oneida  County,  while  he  was  out 
of  his  county,  to  wit,  in  the  County  of  Her- 
kimer.  He  contended  that  a  judge  of  a  court 
of  common  pleas  could  do  no  judicial  act  out 
of  his  county.  He  cited  Jackson,  ex-  dem.  Wyck- 
off  v.  Humphrey  (1  Johns.  Rep. ,  498). 
Mr.  Boyd,  contra. 

Per  Curiam.  The  judges  of  the  courts  of 
common  pleas  are,  by  statute,  ex  officio  com- 
missioners, for  taking  affidavits  to  be  read  in 
this  court.  They  act,  in  these  cases,  as  com- 
missioners, and  not  as  judges,  and  may,  there- 
fore, take  affidavits  in  any  county. 

Rule  refused. 
a  ted  in— 4  Leg.  Obs.,  145. 


*FOLGER  ET  AL.  v.  HOOGLAND.  [*235 

Practice — Attachment  Proceedings — How  En- 
titled. 

Before  an  attachment  issues  against  a  sheriff,  the 
proceeding^  are  to  be  entitled  in  the  names  of  the 
parties  in  the  suit ;  but  after  the  granting  of  the 
attachment,  the  proceedings  must  be  entitled  in  the 
name  of  the  people. 

Citations-3  T.  R.,  133 ;  T  T.  R.,  439, 528 ;  2  East.,  182. 
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MR.  EVERTSON,  for  the  defendant,  moved 
to  set  aside  the  attachment  issued  in  this 
cause  against  Joseph  C.  Field,  Esquire,  sheriff 
of  Dutchess  County. 

Mr.  Talbot,  contra,,  objected  that  the  affi- 
davit was  erroneously  entitled  in  the  original 
suit.  It  should  have  been  in  the  name  of  the 
sheriff,  at  the  suit  of  the  people. 

Per  Curiam.  The  rule  is,  that  until  the  at- 
tachment is  granted,  the  proceedings  are  en- 
titled in  the  names  of  the  parties  in  the  civil 
suit ;  but  after  the  attachment  has  been  grant- 
ed, all  the  proceedings  must  be  in  the  name 
of  the  people.  (3  Term  Rep.,  133;  7  Term 
Rep.,  439,  528  ;  2  East,  182.) 

Cited  in— 4  Paige,  362 ;  114  Mass.,  239. 


DUBOIS  v.  PHILIPS,  Executor  of  DUBOIS. 

Practice — Signing  Special  Pleas. 

Special  pleas  must  be  signed  by  counsel.  In  cases 
not  provided  for  by  the  rules  of  this  court,  the  prac- 
tice of  the  Conrt  of  K.  B*is  followed. 

MR.  GROSVENOR,  for  the  defendant, 
moved  to  set  aside  the  default  entered  in 
this  cause  for  want  of  a  plea,  o,n  the  ground  of 
irregularity.  It  appeared  that  the  defendant 
had  pleaded  non  asmmpsit,  and  plene  adminis- 
travit,  copies  of  which  pleas,  signed  by  the 
defendant's  attorney,  had  been  duly  served  on 
the  plaintiff's  attorney. 

Mr.  Emmet,  contra,  said  that  the  plea  was  a 
double  plea,  and  was  not  signed  by  counsel, 
236*]  and  therefore  the  plaintiff  *was  author- 
ized to  enter  the  default,  according  to  the 
practice  of  the  English  Court  of  K.  B. 

Mr.  Grosverwr,  in  reply,  observed  that  the 
plea  of  plene  administravit  was  tantamount  to 
the  general  issue  (1  Sellon,  316),  and  was  not 
therefore  within  the  rule  of  the  English  prac- 
tice (1  Sellon,  B,  326) ;  but  he  did  not  under- 
stand that  a  rule  had  been  established  by  this 
court. 

Per  Curiam.  In  all  cases  not  provided  for 
by  the  rules  of  this  court,  we  follow  the 
practice  of  the  Court  of  K.  B.  in  England. 
Special  pleas  must  be  signed  by  counsel. 
Where  the  attorney  who  signs  the  plea  is  also 
of  the  degree  of  counselor,  that  will  bo  suffi- 
cient ;  but  he  must  sign  as  counsel,  as  well  as 
attorney.  If  there  be  no  addition  to  the  name, 
it  is  enough  ;  otherwise,  if  lie  only  adds  attor- 
ney to  his  name,  it  will  not  be  considered  as 
signed  by  counsel. 

Cited  in— 8  Johng.,  327 ;  42  Super.,  237,  585. 


THE  PEOPLE  v.  SHAW. 

Forgery — Order  for  goods. 
Forging  a  paper  in  the  following  words:  "Mr. 
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Seward.  Sir.  let  the  bearer  trade  $13.25,  and  you 
will  obligo,"  &c.,  wua  held  to  be  forging  an  order 
for  the  delivery  of  goods,  within  the  statue. 

Citation»-Statute,  seas.  24,  ch.  54 ;  2  Rev.  8tat.r 
673 ;  2  East,  P.  C.,  041,  sec.  39 ;  2  Leach,  03. 

rPHE  prisoner  was  indicted  and  convicted,  at 
J-  the  last  Oyer  and  Terminer,  in  the  County 
of  Orange,  for  forging  an  order  for  the  de- 
livery of  goods,  as  follows  : 

"Mr.  Seward.  Sir,  let  the  bearer  trade 
thirteen  dollars,  twenty-five  cents,  and  you 
will  much  oblige  yours,  &c.  August  16, 
1809.  Samuel  Layton." 

Judgment  being  respited,   the  prisoner  wa* 
now  brought  up  on  a  habeas  corpus,  and  a  mo- 
tion was  made  in  arrest  of  judgment,  on  the 
f round  that  this  was  not  an  order  for  the 
elivery  of  goods,  within  the  statute. 

Per  Curiam.  This  is  an  order  for  the  delivery 
of  goods  within  the  statute.  (24  sess.,  ch.  54  ; 
2  Rev.  Stat.,  673  )  The  terms  of  *it  [*237 
are  sufficiently  explicit  and  intelligible.  (2  East's. 
P.  C.,  941  sec.  39 ;  2  Leach,  63.) 

The  prisoner  was  sentenced  to  the  State  Prison 
for  five  years. 


THE  PEOPLE  v.  FINCH. 

Forgery — Promissory  Note. 

Foregoing  the  following  paper :  "Due  Jacob 
Finch  one  dollar  on  settlement  this  day,"&c.,  is  forg- 
ing a  note  for  the  payment  of  money  within  the 
statute. 

THE  prisoner  was  indicted,  tried  and  con- 
victed, at  the  last  Oyer  and  Terminer 
held  in  Orange  County,  for  forging  a  note  for 
the  payment  of  money,  in  the  words  following, 
to  wit  :  "Due  Jacob  Finch,  1  dollar  on  settle- 
ment this  day,  February  7th,  1809.  David 
Knight." 

Judgment  was  respited,  and  the  prisoner 
being  brought  up  on  habeas  corpus,  it  was. 
moved,  in  arrest  of  judgment,  that  the  forged 
paper  was  not  a  note  for  the  payment  of 
money,  within  the  statute. 

Per  Curiam.  This  is  a  note  for  the  pay- 
ment of  money  within  the  statute.  A  similar 
question  arose  in  the  case  of  Matthew  Mackey, 
before  this  court,  in  August  Term,  1806.  He 
was  convicted  for  forging  a  paper,  in  the  fol- 
lowing words  :  "Due  from  Benjamin  Sands, 
to  Matthew  Mackey,  the  sum  of  one  pound, 
on  thefirst  day  of  tlie  month  called  April,  1801. 
Benjamin  Sands."  And  the  court  decided  that 
it  was  a  note  within  the  statute. 

Judgment,  that  the  prisoner  be  imprisoned  itt 
the  State  Prison  for  five  years. 
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[END  OF  NOVEMBER  TERM,  1809.] 


CASES   ARGUED   AND   DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  MEW  YORK, 


FEBRUARY  TERM,  1810,  IN  THE  THIRTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


WARREN  v.  LYNCH. 

1.  Note  Payable  in  AnotJier  State  —  Lex  Loci  — 
Requisites  of  Seal.  2.  Bona  Fide  Holder  for 
Value.  .^ 

An  Instrument  for  the  payment  of  money,  execut- 
ed in  Virginia,  but  payable  in  New  York,  and  which. 
by  the  manner  of  its  execution,  was  regarded  by  the 
laws  of  Virginia  as  a  sealed  instrument,  was,  in  a 
suit  here,  held  to  be  governed  by  the  laws  of  this 
State,  and  to  be  a  negotiable  note,  or  simple  con- 
tract. 

A  scrawl,  with  the  pen,  of  L.  S.  at  the  end  of  the 
name  is  not  a  seal. 

A  seal  is  an  impression  upon  wax  or  wafer,  or 
some  other  tenacious  substance  capable  of  being 
impressed.  Where  A,  the  debtor  of  B,  gave  a  note 
to  C  for  the  amount  of  the  debt,  in  order  to  pre- 
vent its  being  attached  by  a  creditor  of  B,  and  be- 
fore any  attachment  had  issued,  and  C  indorsed  the 
note  to  D,  who  had  advanced  money  for  A,  it  was 
held  that  D,  not  being  privy  to  any  fraud  in  A.,could 
not  be  affected  by  it,  and  might  recover  the  note,  as 
a  bona  fide  indorsee  with  consideration. 

Citations—  t  Johns.,  285;  2  Cai.,  362;  3  Co.  Inst., 
159  ;  Perkins,  sec.  129  ;  Vin.  Inst.,  2,  10,  5  ;  1  Wash. 
Rep.,  42  ;  Perk.,  sec.  134  ;  Inst.,  2,  10,  3  ;  Brooke,  tit. 
"Fails,"  30,  17  ;  2  Leon.,  21  ;  Fort.  de.  land.,  72,  Sel- 
den's  notes  ;  1  B.  &  Pul.,  360  ;  Heinec.  Elementa  Juris 
Civilis,  secundum  ord.  Inst.,  497  fl  Cicero  Academ. 
Inaest.  Lucul.,  4,  26. 


was  ail  action  of  assumpsit  brought  by 
-L  the  plaintiff,  as  the  first  indorsee  of  a 
promissory  note,  against  the  defendant,  as 
maker.  The  note  was  as  follows  :  "Peters- 
burgh  (Virginia),  August  27,  1807.  Four 
months  after  date,  I  promise  to  pay  Hopkins 
Robertson,  or  order,  the  sum  of  seven  hundred 
and  nineteen  dollars,  12^  cents,  witness  my 
hand  and  seal.  Payable  in  New  York. 

"  THOMAS  LYNCH."  [L.  s.] 


The  flourish,  and  initials  L.  S.,  at  the  end  of 
the  maker's  name,  constituted  what  was  called 
his  seal.  The  defendant  pleaded  non aswmpsit, 
with  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial. 

*In  a  conversation  between  the  plaint-  [*24O 
iff  and  defendant,  at  the  office  of  the  plaint- 
iff's attorney,  before  any  suit  was  commenced, 
the  defendant  admitted  the  execution  of  the 
note,  but  said  he  did  not  consider  himself 
answerable,  having  paid  the  amount  to  Mason 
&  Smedes,  of  New  York,  under  certain  pro- 
ceedings against  him  in  Virginia.  On  its  being 
suggested  that  some  difficulty  might  arise  in 
declaring  on  the  note,  as  it  purported  to  be 
sealed,  and  said  suit  was  in  contemplation,  the 
defendant  signed  a  written  agreement,  dated 
15th  April,  1808,  entitled  in  the  cause,  declar- 
ing that  the  note  upon  which  the  suit  was 
brought,  though  it  was  purported  to  be  sealed, 
had,  in  fact,  no  wafer  or  wax  thereto,  and  was 
to  be  considered  as  a  common  promissory  note, 
and  that  all  objections  as  to  form  were  to  be 
waived. 

It  was  admitted  by  the  plaintiff's  counsel 
that,  by  the  laws  of  Virginia,  a  note  executed 
in  the  manner  this  was  had  all  the  efficacy  of 
of  an  instrument  sealed  with  a  wafer  or  wax. 

The  judge,  at  the  trial,  was  of  opinion,  on 
this  evidence,  that  the  note  was  to  be  consider- 
ed as  a  negotiable  promissory  note,  and  the 
plaintiff  as  an  innocent  holder,  for  a  valuable 
consideration. 

To  prove  than  the  defendant  had  paid  the 
amount  of  the  note  to  Mason  &  Smedes,  of 
New  York,  and  to  impeach  the  title  of  the 
plaintiff,  the  following  evidence,  though  ob- 


NOTE.— Negotiable  paper— Law  of  place. 

See  Lodge  v.  Phelps,  1  Johns.  Cas.,  139,  and  note. 

Seal— What  sufficient— Lex  fori. 

At  common  law  a  seal  was  an  impression  upon 
wax  or  wafer  or  some  other  tenacious  substance 
capable  of  being  impressed.  4  Kent  Com.,  452.  See, 
also,  2  Bl.  Com. ,305. 

A  direct  impression  made  upon  paper  at  the  time 
of  executing  an  instrument  by  means  of  a  die, 
which  the  party  executing  the  instrument  has 
adopted  as  his  seal,  is  generally  held  to  be  a  valid 
sealing.  Curtis  v.  Leavitt,  15  N.  Y.,  9,  90;  Hen- 
dee  v.  Pinkerton.  14  Allen,  381 ;  Pillow  v.  Roberts, 
13  How.,  (U.  S.,)  472 ;  Allen  v.  Sullivan  R.  R.  Co.,  32 
N.  H.,  446 ;  Regina  v.  St.  Paul,  7  Q.  B.,  232. 

An  imprint  in  red  ink  was  held  to  be  a  sufficient 
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seal  in  Woodman  v.  York  &  Cumberland  R.  R.  Co., 
50  Me.,  549.  See,  however.  Bates  v.  Boston  &  N.  Y., 
C.  R.  R.  Co.,  10  Allen,  251. 

The  law  as  to  the  sufficiency  of  a  scroll  varies  in 
the  different  States,  in  some  being  regulated  by 
statute.  See,  generally,  Bank  of  Rochester  v. 
Gray,  2  Hill,  227;  McKinney  v.  Miller,  19  Mich., 
142;  Courand  v.  Vallmer,  31  Tex.,  397;  Hudson  v. 
Poindexter,  42  Miss.,  304;  Underwood  v.  Dobbins, 
47  Mo.,  259 ;  Thrasher  v.  Everhart,  3  Gill.  &  J.,  234. 
Also,  statutes  of  different  States. 

The  effect  of  the  seal,  or  what  purports  to  be  a 
seal,  is  determined  by  the  lex  fori.  Andrews  v. 
Heriot,  4  Cow.,  508 ;  Bank  of  U.  S.  v.  Donally,  8  Pet., 
361 :  LeRoy  v.  Beard,  8  How.  (U.  S.),  451 ;  Douglass 
v.  Oldham,  6  N.  H.,  150. 
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jected  to  by  the  plaintiff,  was  admitted  by  the 
judge. 

1.  An  exemplification  of  a  statute   of  the 
State  of  Virginia,  authorizing  the  creditors  of  | 
absent  debtors  to  attaqh  the  effects  and  credits 
of  such  absent  debtor  in  the  hands  of  the  debt- 
ors of  such  absent  debtor. 

2.  Au  exemplification  of  the  record  of  the 
proceedings  in  the  Court  of  Chancery  of  the 
State  of  \  irginia,  under  the  said  statute,  by 
which  it  appeared  that  Mason  &  Smedes,  mer- 
chants of  the  city  of  New  York,  in  September, 
in  1807,  instituted  a  suit  against  the  defendant, 
24  l*J*Hopkins  Robertson,and  William  Rose, 
in  order  to  attach  the  sum  due  on  the  said  in- 
strument, for  the  payment  of  a  debt  due  from 
William  Rose  to  Mason  &   Smedes  ;    and  it 
further  appeared  that  Rose  had  been  insolvent, 
and  while  insolvent   went  to  Virginia ;    and 
under  a  representation  that  he  had  transferred 
all   his    claims  against    Lynch  to    Hopkins 
Robertson,   and    that  he  was  authorized  by 
Robertson  to  settle  the  said  claim  with  Lynch, 
prevailed  on  him  to  execute  the  instrument 
above  mentioned  ;    and  that  on  the  belief  that 
this  was  a  scheme  adopted   to  prevent  the 
creditors  of    Rose  from    attaching  the    said 
claim  against  Lynch,   for  the  payment  of  the 
debts  of  Rose,  and  that  it  w£s  fradulent,  the 
court  in  Virginia  decreed  that  Lynch,  the  de- 
fendant in  the  suit,  should,  after  deducting 
the  costs  of  suit,  pay  over  to  Mason  &  Smedes 
the  balance  of  the  sum  due  on  the  said  instru- 
ment, under  their  idemnification  against   the 
same,  which  was  accordingly  done.     The  de- 
cree was  made  in  January,  1808,  and  was  taken 
pro  confemo  against  Rose  and   Robertson,  in 
consequence  of  their  not  appearing. 

It  was  also  proved  that  the  plaintiff  had  been 
employed  by  Rose  to  settle  his  debts  with  his 
creditors,  and  that  he  had  settled  some  of  them 
and  procured  some  of  the  creditors  to  sign  a 
petition  of  Rose  to  be  discharged  under  the 
Insolvent  Act ;  that  an  attachment  was  issued 
against  Rose  in  Virginia,  in  the  summer  of 
1807,  and  that  early  in  August,  1807,  the 
plaintiff  settled  several  claims  of  the  creditors 
of  Rose,  by  giving  his  own  notes  to  the  amount 
of  $400  and  upwards,  and  the  attachment 
was  dismissed.  These  transactions  were  pre- 
vious to  the  giving  of  the  instrument  in  ques- 
tion. 

The  defendant  offered  Hopkins  Robertson 
as  a  witness  to  prove  that  he  had  given  no  con- 
sideration to  Lynch  for  the  note,  and  that  he 
had  indorsed  it  to  the  plaintiff  without  con- 
sideration, and  that  the  representation  made 
by  Rose  to  Lynch  to  induce  him  to  execute 
the  instrument  was  false.  The  judge  rejected 
242*]  the  testimony  of  the  *witness,  as  to  the 
consideration  of  the  note,  on  the  ground  of  his 
being  an  indorser,  and  so  far  incompetent  ;  but 
permitted  him  to  testify  as  to  the  truth  of  the 
representation  by  Rose  to  Lynch.  The  witness 
stated  that  he  had  no  knowledge  of  Lynch  ; 
that  the  claim  of  Rose  had  not  been  transferred 
to  him  ;  that  Rose  brought  him  the  instru- 
ment in  question  ;  that  he  put  his  name  on  the 
back  to  give  it  negotiability,  and  returned  it 
to  Rose. 

On  this  evidence,  the  judge  was  of  opinion 
that  the  plaintiff  was  entitled  to  recover  ;  and 
under  his  direction,  the  jury  found  a  verdict 
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Jor  the  plaintiff,  for  the  amount  of  the  note, 
with  interest. 

Mr.  Baldwin,  for  the  defendant.  1.  The 
agreement  made  by  Lynch,  the  defendant, 
ought  not  to  be  held  valid,  so  as  to  produce 
the  effect  given  to  it  by  the  judge.  Mason  & 
Smedes  are  the  real  owners  of  the  note,  and 
their  rights  ought  to  be  protected  equally  with 
those  of  an  assignee.  The  effect  of  this  paper 
is  to  defeat  the  rights  of  Mason  &  Smedes,  by 
destroying  the  defense  set  up  in  the  cause  in 
Virginia;  and,  by  obliging  the  defendant  to 
pay  the  money  a  second  time,  to  render  Mason 
&  Smedes  liable  on  the  bond  of  indemnity 
given  by  them.  The  defendant  must  have 
signed  the  paper  through  ignorance  or  fraud, 
either  of  which  ought  to  be  sufficient  to  in- 
validate it. 

2.  By  admitting  the  agreement  to  be  un- 
objectionable, it  cannot    have    the  effect  to 
render  a  sealed  instrument  a  negotiable  note. 
If  it  is  a  specialty,  it  must  be  declared  on  as 
such  ;  and  the  legal  objection  is  valid,   not- 
withstanding the  agreement.     A  sealed  instru- 
ment cannot  be  given  in  evidence  to  support  a 
count  on  a  simple  contract. 

The  initials  L.  S.  with  a  flourish,  at  the  end 
of  the  name,  by  the  laws  of  Virginia  must  be 
considered  as  a  seal.  (Wash.  Rep.,  42 ;  2 
Caines,  352.)  The  instrument  having  been 
made  there,  it  ought  *to  be  governed  [*243 
by  the  laws  of  that  State.  The  law  of  the 
place  where  the  contract  is  made  is  to  govern 
as  to  the  nature,  construction  and  effect  of  it ; 
but  the  mode  of  enforcing  the  payment  or 
execution  of  the  contract  is  regulated  by  the 
law  of  the  place  where  the  suit  is  brought. 

3.  Robertson  ought  to  have  been  admitted 
to  prove  that  the  defendant  received   no  con- 
sideration for  the  note,  and  that  the  same  was 
indorsed    without   consideration.      The    rule 
which  excludes    indorsers,  or  persons  whose 
names  appear  on  negotiable  paper,  from  being 
witnesses   to  invalidate  such  paper,  does  not 
apply  to  the  present  case. 

Mr.  T.  L.  Ogden,  contra.  1.  There  is  no 
ground  for  any  imputation  of  fraud  in  the 
conduct  of  the  plaintiff.  He  is  a  holder  of  the 
note  for  a  valuable  consideration.  The  arrange- 
ment by  which  it  was  made  payable  in  New 
York  was  bonafide  and  proper.  The  plaintiff 
has  more  equity  on  his  side  than  Mason  & 
Smedes,  and  having  also  the  legal  right,  he 
ought  to  prevail. 

The  note  on  the  face  of  it,  being  made  pay- 
able in  New  York,  is  to  be  governed  by  the 
laws  of  New  York.     (Thompson  v.  Ketcham, 
4  Johns.  Rep.,  285.)    It  has  every  form  and 
quality  of  a  common  negotiable  promissory 
note.     The  letters  L.  S.  acfded  to  the  name  of 
j  the  maker,  cannot  destroy  that  negotiability, 
!  or  make  it  a  sealed  instrument.     The  case  of 
I  Meredith  \.  Ilinsdale  (2  Caines,  362)  went  no 
farther  than  to  give  effect  to  an  instrument 
made  in   Pennsylvania,   and  to  be  executed 
there,  according  to  the  laws  of  that  State.     In 
Virginia  there  is  a  statute  declaring  the  mark 
of  L.  S.  at  the  end  of  the  name  to  be  a  seal : 
I  and    in    Pennsylvania,    long    usage  and  the 
i  decisions  of  their  courts  have  made  the  same 
;  law.     But  in  this  State  there  is  no  such  statute 
!  or  usage. 

i     2.  The  agreement  entered   into  by  the  de- 
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fondant  in  regard  to  the  note  was  voluntary. 
Ignorance  is  not  pretended  ;  and  if  there  be 
any  fraud  in  the  defendant,  he  cannot  take 
advantage  of  it.  If  this  agreement  is  valid, 
J244*J  *it  puts  an  end  to  the  question  ;  and 
the  instrument  must  be  taken  to  be  a  common 
promissory  note. 

3.  If  the  paper  in  question  is  to  be  consider- 
ed as  a  negotiable  note,  the  evidence  of  Robert- 
son was  properly  rejected;  but,  in  fact,  it  did 
go  to  the  jury.  The  possession  of  the  note  is 
prima  facie  evidence  that  the  plaintiff  came 
fairly  by  it,  and  for  a  valuable  consideration. 
Again,  the  plaintiff  had  advanced  money  for 
Rose,  and  this  was  a  sufficient  consideration 
for  the  note  taken  from  the  defendant. 

Mr.  Baldwin,  in  reply,  observed  that  there 
was  sufficient  evidence  to  show  that  the  plaint- 
iff and-  the  defendant  had  colluded  together  to 
defraud  Mason  &  Smedes  ;  and  that  the  note 
was  drawn  in  the  manner  in  which  it  appears, 
in  order  to  defeat  the  operation  of  the  attach- 
ment in  Virginia  ;  and  that  such  a  fraud  ought 
not  to  be  countenanced,  nor  the  parties  suffered 
the  profit  by  it  in  this  suit. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  two  questions  made  upon  this  case  are, 
1.  What  is  the  legal  import  of  the  instrument 
upon  which  the  suit  is  brought  ?  and,  2.  Was 
the  evidence  sufficient  to  entitle  the  plaintiff  to 
recover  ? 

1.  The  note  was  given  in  Virginia,  and  by 
the  laws  of  that  State  it  was  a  sealed  instru- 
ment or  deed.  But  it  was  made  payable  in 
New  York,  and  according  to  a  well-settled  rule, 
it  is  to  be  tested  and  governed  by  the  laws  of 
this  State.  (4  Johns.  Rep.,  285.)  Independ- 
ent, then,  of  the  written  agreement  of  the 
parties  (and  on  the  operation  of  which  some 
doubt  might  possibly  arise),  this  paper  must  be 
taken  to  be  a  promissory  note,  without  seal, 
as  contradistinguished  from  a  specialty.  We 
have  never  adopted  the  usage  prevailing  in 
Virginia  and  in  some  other  States  of  substituting 
a  scrawl  for  a  seal  ;  and  what  was  said  by  Mr. 
245*  J  Justice  Livingston,  in  the  case  of  ^Mere- 
dith v.  Hinadale  (2  Caines,  862),  in  favor  of 
such  a  substitute,  was  his  own  opinion,  and 
not  that  of  the  court.  A  seal,  according  to 
Lord  Coke  (3  Inst.,  169),  is  wax  with  an  im- 
pression. Sigillum  est  cera  impressa,  quia  cera 
sine  impressione  non  est  sigillum.  A  scrawl 
with  a  pen  is  not  a  seal,  and  deserves  no 
notice.  The  law  has  not,  indeed,  declared  of 
what  precise  materials  the  wax  shall  consist ; 
and  whether  it  be  a  wafer  or  any  other  paste 
or  matter  sufficiently  tenacious  to  adhere  and 
receive  an  impression,  is  perhaps  not  material. 
But  the  scrawl  has  no  one  property  of  a  seal. 
Multum  abludit  imago.  To  adopt  it  as  such 
would  be  at  once  to  abolish  the  immemorial 
distinction  between  writings  sealed  and  writ- 
ings not  sealed.  Forms  will  frequently,  and 
especially  when  they  are  consecrated  by  time 
and  usage,  become  substance.  The  calling  a 
paper  a  deed  will  not  make  it  one,  if  it  want 
the  requisite  formalities.  "Notwithstand- 
ing" says  Perkins  (sec.  129),  "that  words 
obligatory  are  written  on  parchment  or  paper, 
and  the  obligor  delivereth  the  same  as  his  deed, 
yet  if  it  be  not  sealed,  at  the  time  of  the 
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delivery,  it  is  but  an  escrowl,  though  the  name 
of  the  obligor  Jbe  subscribed.  I  am  aware 
that  ingenious  criticism  may  be  indulged  at 
the  expense  of  this  and  of  many  of  our  legal 
usages  ;  but  we  ought  to  require  evidence  of 
some  positive  and  serious  public  inconven- 
ience, before  we,  at  one  stroke,  annihilate  so 
well  established  and  venerable  a  practice  a» 
the  use  of  seals  in  the  authentication  of  deeds. 
The  object  is  requiring  seals,  as  I  humbly  pre- 
sume, was  misapprehended  both  by  President 
Pendleton,  and  by  Mr.  Justice  Livingston.  It 
was  not,  as  they  seem  to  suppose,  because  the 
seal  helped  to  designate  the  party  who  affixed 
it  to  his  name.  Ista  ratio  nuttias  pretii  (says 
Vinnius,  in  Inst.,  2,  10,  5),  nam  et  alieno  annulo- 
signare  licet.  Seals  were  never  introduced  or 
tolerated  in  any  code  of  law  because  of  any 
family  impression,  or  image,  or  initials  which 
they  might  contain.  One  person  might  always 
use  another's  seal,  both  in  the  English  and  in 
the  *Roman  law.  The  policy  of  the[*24O- 
rule  consists  in  giving  ceremony  and  solemnity 
to  the  execution  of  important  instruments,  by 
means  of  which  the  attention  of  the  parties  is 
more  certainly  and  effectually  fixed,  and 
frauds  less  likely  to  be  practiced  upon  the  un- 
wary. President  Pendleton,  in  the  case  of 
Jones  &  Temple  v.  Logwood  (I  Wash.  Rep.,  42), 
which  was  cited  upon  the  argument,  said  that 
he  did  not  know  of  any  adjudged  case  that 
determines  that  a  seal  must  necessarily  be 
something  impressed  on  wax  ;  and  he  seemed 
to  think  that  there  was  nothing  but  Lord 
Coke's  opinion  to  govern  the  question.  He 
certainly  could  not  have  examined  this  point 
with  his  usual  diligence.  The  ancient  author- 
ities are  explicit  that  a  seal  does,  in  legal  con- 
templation, mean  an  impression  upon  wax. 
"It  is  not  requisite,"  according  to  Perkins 
(sec.  134),  "  that  there  be  for  every  grantor 
who  is  named  in  the  deed  a  several  piece  of 
wax,  for  one  piece  of  wax  may  serve  for  all 
the  grantors,  if  every  one  put  his  seal  upon 
the  same  piece  of  wax."  And  Brooke  (tit. 
Faits,  30,  and  70)  uses  the  same  language.  In 
Lightfoot  v.  Butler's  case,  which  was  in  the 
Exchequer  (29  Eliz. ;  2  Leon.,  21),  the  barons 
were  equally  explicit,  as  to  the  essence  of  a 
seal,  though  they  did  not  all  concur  upon  the 
point,  as  stated  in  Perkins.  One  of  them  said 
that  twenty  men  may  seal  with  one  seal  upon 
one  piece  of  wax  only,  and  that  should  serve 
for  them  all,  if  they 'all  laid  their  hands  upon 
the  seal,  ;  but  the  other  two  barons  held  that 
though  they  might  all  seal  a  deed  with  one 
seal,  yet  it  must  be  upon  several  pieces  of 
wax.  Indeed,  this  point,  that  the  seal  was  an 
impression  upon  wax,  seems  to  be  necessarily 
assumed  and  taken  for  granted  in  several 
other  passages  which  might  be  cited  from 
Perkins  and  Brooke,  and  also  in  Mr.  Selden's 
Notes  toFortescue  (De  Laud.,  p.  72) ;  and  the 
nature  of  a  seal  is  no  more  a  matter  of  doubt 
in  the  old  English  law,  than  it  is  that  a  deed 
must  be  written  upon  paper  or  parchment, 
and  not  upon  wood  or  stone.  Nor  has  the 
common  law  ever  been  altered  in  Westminster 
*Hall  upon  this  subject;  for,  in  the  late  [*247 
case  of  Adam  v.  Keer  (1  Bos.  &  Pull.,  360),  it 
was  made  a  question  whether  a  bond  executed 
in  Jamaica,  with  a  scrawl  of  the  pen,  accord- 
ing to  the  custom  of  that  island,  should  oper- 
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ule  as  such  in  England,  even  upon  the  strength 
of  that  usage. 

The  civil  law  understood  the  distinction  and 
solemnity  of  seals  as  well  a«  the  common  law 
•of  England.  Testaments  were  required  not 
only  to  be  subscribed,  but  to  be  sealed  by  the 
witnTeases.  Subfcriptione  tentium,  et  ex  cdifto 
prcttori*,  signneula  tertamenlis  imponerentur. 
<Inst.;  2,  10,  8.)  The  Romans  generally  used 
a  ring,  but  the  seal  was  valid  in  law  if  made 
with  one's  own  or  another's  ring  ;  and,  accord- 
ing to  Heineccius  (Elementa  juris  civilis 
secundum  ord.  Inst.,  497),  with  any  other  in- 
strument, which  would  make  an  impression, 
-and  this,  he  says,  is  the  law  to  this  day 
throughout  Germany.  And  let  me  add,  that 
•we  have  the  highest  and  purest  classical 
authority  for  Lord  Coke's  definition  of  a  seal ; 
Quid  tdinejusmodicera  centum sigitta hocannulo 
impretfsero?  (Cicero.  Academ.  Qusest.  Lucul., 
4,  26.) 

2.  The  instrument  being  a  promissory 
negotiable  note,  the  next  point  is,  whether  the 
plaintiff  did  not  show  enough  to  entitle  him  to 
recover  as  a  bona  fide  indorsee  for  a  valuable 
consideration.  There  were  circumstances  to 
induce  an  opinion,  that  as  between  the  de- 
fendant and  Rose,  the  note  was  given  for  the 
purpose  of  placing  the  debt  due  from  the 
defendant  to  Rose,  out  of  the  reach  of  the 
creditors,  of  Rose,  who  was  insolvent.  But 
there  is  no  evidence  to  bring  this  fraud  (if  any 
there  was)  home  to  the  knowledge  of  the 
plaintiff.  He  was  the  agent  of  Rose  for  the 
purpose  of  settling  with  his  creditors,  and  just 
before  the  note  was  given  he  was  in  advance 
upwards  of  $400  for  Rose.  The  note  was 
•drawn  before  the  existence  of  the  attachment 
of  Mason  &  Smedes  ;  and  being  a  creditor  of 
248*]  Rose  to  such  an  amount,  I  think  *the 
plaintiff  showed  enough  to  rebut  the  presump- 
tion of  his  having  taken  the  note  without  con- 
sideration ;  and  that  upon  both  grounds  the 
motion  for  a  new  trial  ought  to  be  denied. 

Rule  refused. 

Cited  in— 12  Johns.,  198 ;  15  Wend.,  259 ;  2  Hill,  228 ; 
<i  Hill,  97 : 1  Denio,  377  ;  3  N.  Y.,  152 ;  2  Redf ..  366 ;  8 
Peters,  373 :  16  Peters,  16  ;  8  How.  (U.  S.),  464  ;  106  U. 
8.,  133 ;  1  Woods,  533 ;  10  Allen,  255. 


DURYEE  v.  DENNISON. 

Pr<nni#nfrry  Note — Notice  of  Nonpayment — 
Waiver — New  Trial — Newly  Discovered  Evi- 
dence. 

If  an  indorser  of  a  note  who  has  not  had  regular 
notice  of  nonpayment  by  the  maker,  does,  with  a 
full  knowledge  of  the  fact,  make  a  subsequent 
promise  to  pay.  it  is  a  waiver  of  the  want  of  due 
notice,  and  mnmfMwOH  lie  against  him. 


A  new  trial  will  not  be  granted  on  the  ground  of 
newly-discovered  evidence,  which  goes  only  to  im- 
peach the  credit  of  a  witness  sworn  at  ihe  trial, 
especially  when  the  witness  has  since  died. 

Citations—  2  T.  R.,  713  ;  Strange,  1248  ;  6  East,  16,  n.  : 
7  East.  231,  23«,  n.;  Esp.,  58;  Chit.,  102;  ttayl.  Hills, 
78  :  Bull.  N.  P.,  276  ;  Peake's  N.  P.,  202  ;  Saycr,  ^7  ;  2 
Salk.,  653;  3  Johns.,  256;  4  Johns.,  425;  3  Burr.,  1771. 

THIS  was  an  action  of  assumpsit,  by  the  first 
indorsee  of  a  promissory  note  against  the 
first  indorser.  The  note  was  dated  the  7th 
July,  1807,  and  made  by  Burton  Hammond, 
whereby  he  promised  to  pay  the  defendant  or 
order,  $909.50,  twelve  months  after  the  date 
of  the  note,  &c. 

The  declaration  was  in  the  usual  form,  and 
stated  the  presentment  of  the  note  to  the 
maker,  and  demand  and  refusal  of  payment 
on  the  10th  July,  1808,  and  added,  "of  all 
which  premises  the  said  defendant,  '  after- 
wards, to  wit,  on  the  same  day  and  year  last 
aforesaid,  had  notice."  The  defendant  plead- 
ed non  aswmpitit. 

The  cause  was  tried  at  the  Albany  Circuit 
in  October,  1809,  before  Mr.  Justice  Spencer. 

The  note  was  produced  and  proved  at  the 
trial.  The  attorney  of  the  plaintiff  testified 
that  the  10th  of  July,  1808,  being  the  last  day 
of  grace,  was  Sunday,  and  that  on  Monday, 
the  llth  July,  between  11  and  12  o'clock  in  the 
evening,  payment  was  demanded  of  the  maker, 
which  was  refused  ;  and  on  Tuesday  the  12th 
July,  he  caljed  on  the  defendant  and  informed 
him  of  the  nonpayment  by  the  maker,  and 
that  the  plaintiff  looked  to  the  defendant  for 
payment.  The  defendant  was  told,  at  the 
same  time,  that  the  demand  of  the  maker  and 
notice  to  him  as  indorser  were  irregular,  as  to 
time,  but  the  *defendant  agreed  to  con-  [*249 
sider  the  demand  and  notice  as  made  in  due 
time,  and  himself  liable  as  indorser.  Though 
the  defendant  was  not  precisely  informed  that 
he  was  not  holden,  yet  he  was  given  to  under- 
stand that  he  was  not  responsible  as  indorser. 

A  motion  was  made  for  a  nonsuit,  which 
was  overruled,  and  the  jury,  under  the  direc- 
tion of  the  judge,  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial,  for  the  misdirection  of  the 
judge,  and  also  on  the  ground  of  newly  -dis- 
covered evidence.  From  the  affidavits,  it  ap- 
peared that  the  object  of  the  newly-discovered 
evidence  was  to  impeach  the  credit  of  the 
testimony  given  by  the  principal  witness  of  the 
plaintiff,  at  the  trial,  who  died  in  November 
last. 

Mr.  Van  Vechten,  for  the  defendant,  cited  5 
Burr..  2672;  1  Term  Rep.,  712;  Chitty  on 
Bills,  2ded.,  171,  172. 

Mr.  Henry,  contra,  cited  3  Johns.  Rep..  255  ; 
Sayer,  27,  28  ;  2  Salk.,  653  ;  12  Mod.,  584. 


NOTE.— 1.  Negotialrte  paper— Promise  h}/  indorser 
made  after  dishonor.  2.  New  trial— Newly-discovered 
evidence. 

A*  to  effect  of  micli  pronriW  as  evidence  of  demand 
and  notice,  see  Pierson  v.  Hooker,  3  Johns..  68,  and 
note. 

As  to  effect  of  such  promfM  a»  iraiver  of  the  lack  of 
tlemand  and  notice,  see  Trimble  v.  Thome,  16  Johns., 
152,  and  cases  there  cited,  and  Tebbetts  v.  Dowd,  23 
Wend..  379. 

A*  to  when  ncir  trial  nill  he  (/ranted  on  the  around 
of  newlji-diKCovered  evidence,  see  Halsey  v.  Watson, 
2Cai..  24,  and  note. 

1008 


A.  J.,  delivered  the  opinion  of  the 
court  : 

We  are  of  opinion  that  the  testimony  of 
Aikin,  as  given  at  the  trial,  was  sufficient  to 
support  the  verdict.  The  rule  is  now  settled, 
that  if  an  indorser  has  not  had  regular  notice 
of  nonpayment  by  the  drawer,  yet  if,  wfth 
knowledge  of  that  fact,  he  makes  a  subse- 
quent promise  to  pay,  it  is  a  waiver  of  the 
want  of  due  notice,  the  a&umpsit  will  lie.  (2 
Term  Rep.,  713;  Str.,  1246;  6  East.  16; 
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II<rpesv.  Alder,  note;  7  East,  231,  236,  note; 
Whitaker  v.  Morris,  Esp.  Dig.,  58  ;  Chitty, 
102  ;  Bayley  on  Bills,  78 ;  Anson  v.  Daily, 
Buller's  N.  P.,  276  ;  Peake's  N.  P.,  202.)  All 
this  was  made  out  by  the  testimony  of  Aikin, 
and  the  motion  for  a  new  trial  is  founded  on 
affidavits  which  go  to  impeach  the  credit  of  his 
testimony.  But  this  ought  not  to  be  permitted  ; 
25O*]  *and  the  case  of  Iluish  v.  S/ielden 
•(Sayer,  27)  is  strongly  to  the  point.  That  was 
a  motion  for  a  new  trial,  on  an  affidavit  im- 
peaching the  testimony  of  a  material  witness, 
and  the  court  denied  the  motion,  and  said  it 
would  be  productive  of  the  most  dangerous 
consequences,  if  a  verdict  should  be  set  aside 
because  a  witness  had  made  a  mistake  in  giv- 
ing his  evidence.  The  same  attempt  was  be- 
fore made  in  the  time  of  Lord  Holt,  in  the 
•case  of  Ford  v.  Tilly  (2  Salk.,  653),  and  equally 
failed  ;  the  court  observing  that  a  new  trial  is 
not  granted  because  the  defendant  came  not 
prepared.  The  cases  in  this  court  are  to  the 
same  effect.  In  Sunn  v.  ffoyt  (3  Johns.  Rep., 
256)  the  court  said  that  a  verdict  is  never  set 
aside  to  give  the  party  an  opportunity  of  im- 
peaching the  credit  of  witnesses  sworn  at  a 
former  trial ;  and  the  same  doctrine  was  held 
in  the  case  of  Shumway  v.  Fowler,  at  the  last 
August  Term.  (4 Johns.  Rep.,  425.)  There 
is  the  stronger  reason  for  the  application  of  the 
rule  in  this  case,  as  it  appears  that  the  witness 
alluded  to  is  since  dead,  and  therefore  the 
opportunity  for  explaining  his  testimony  is  for 
•ever  lost.  The  case  of  Fabrilius  v.  Cock  (3 
Burr.,  1771)  was  an  extreme  case,  not  to  be 
governed  by  ordinary  rules.  The  demand  and 
recovery  there,  was  for  the  enormous  sum  of 
£2,400  sterling ;  and  the  defendant,  after- 
wards, discovered  proof  to  detect  the  whole 
demand  being  founded  in  fiction,  supported 
by  perjury.  That  was  a  case  of  newly-dis- 
covered testimony.  Here  the  motion  if  found- 
ed wholly  upon  subsequent  conversations  with 
the  witness,  showing  his  testimony  was  not 
accurately  given.  It  comes  fully  within  the 
•case  in  Sayer,  and  it  does  not  appear  to  be  a 
•case  justifying  a  departure  from  ordinary  pre- 
cedents. The  motion  ought  to  be  denied. 

Motion  denied. 

Cited  in— 11  Johns.,  181 ;  12  Johns.,  424 ;  16  Johns., 
154  ;  5  Cow.,  123  :  6  Wend.,  661 ;  10  Wend.,  292  ;  23 
Wend.,  382;  2  Denio,  110;  1  Johns.  Ch.,  322,  433;  71 
N.  Y.,  18;  12  Hun,  518;  7  Barb.,  276;  67  Barb.,  413; 
4  How.  Pr.,  268  ;  12  How.  Pr.,  169  ;  47  Super.,  287. 


251*]  *CLARK,  qui  tarn,  &c.,  v.  DEWEY. 

Action  Qui  Tarn — Costs. 

In  an  action  qui  tarn,  on  the  4th  section  of  the  Act 
for  the  Prevention  of  Frauds  (10  sess.,  ch.  44),  no 
costs  are  recoverable  by  either  party. 

Citations— Laws,  24  sess.,  ch.  170,  sec.  19 ;  2  Rev. 
Stat.,  619;  Stat.  of  Gloucester;  Stat.  4  Jac.  I.,  Stat. 
of  Frauds  (10  sess.,  ch.  44) ;  11  sess.,  ch.  9,  sec.  8 : 
18  Eliz.,  ch.  5,  sec.  3 ;  2  Leon.,  116 ;  Salk.,  30 ;  Cowp., 
366;  Hullock's  Law  of  Costs,  205. 

A  MOTION  was    made,    in  behalf    of    the 
plaintiff,  to  set   aside    the  execution  in 
this  cause,  issued  in   favor  of  the  defendant, 
the  taxation  of  costs,  and  the  judgment,  so  far 


as  it  relates  to  costs,  with  costs  to  be  paid  by 
the  defendant. 

The  affidavit  stated  that  the  suit  was  in  debt 
on  the  4th  section  of  the  Act  entitled,  "  An 
Act  for  the  Prevention  of  Frauds,"  against 
the  defendant,  as  party  to  a  fraudulent  bar- 
gain and  conveyance  of  goods,  and  that  the 
cause  was  tried  at  the  lastCayuga  Circuit,  and 
a  verdict  found  for  the  defendant;  that  on  the 
2d  of  November,  the  sheriff  called  on  the 
plaintiff  with  a  ft.  fa.  for  the  costs,  being 
$40.91,  which  was  tested  of  August  Tcrni. 
Notice  of  the  present  motion  was  given  for  the 
last  term. 

Per  Curiam.  Costs  were  not  recoverable  by 
the  defendant  in  this  case.  Our  statute  for 
reducing  the  laws  concerning  costs  into  one 
statute,  declares  that  nothing  in  the  statute 
contained  shall  extend  to  any  popular  action, 
nor  to  any  action  to  be  prosecuted  by  any 
person  in  behalf  of  himself  and  the  people, 
upon  any  general  statute.  (Laws,  24  sess.,  ch. 
170,  sec.  19  ;  2  Rev.  Stat.,  619.)  The  statute 
of  Gloucester,  and  the  statute  of  4  Jac.  I., 
which  we  have  adopted,  being  thus  excluded 
from  application  to  this  case,  it  is  left  as  at 
common  law,  which  gave  no  costs  in  any  case. 
The  4th  section  of  the  statute  of  frauds  (10 
sess.,  ch.  44),  giving  a  moiety  of  the  penalty 
therein  mentioned  to  the  party  grieved,  and 
the  other  moiety  to  the  people,  and  for  which 
penalty  this  suit  was  brought,  gives  no  costs 
of  suit.  Nor  does  the  plaintiff  come  within 
the  8th  section  of  the  Act  to  Redress  Dis- 
orders by  Common  Informers.  (11  sess.,  ch. 
9.)  That  section  is  copied  *literally  [*252 
from  18  Eliz.,  ch.  5,  sec.  3,  and  it  has  been 
long  settled  and  uniformly  held  that  the 
statute  of  Eliz.  only  apples  to  common  in- 
formers ;  and  that  no  action  upon  any  statute 
by  the  party  grieved,  whether  the  statute  gives 
him  the  whole  or  part  of  the  penalty,  is  with- 
in the  purview  of  that  statute.  (2  Leon.,  116  ; 
Doghead's  case,  Salk.,  30;  Cowp.,  366;  Hul- 
lock's Laws  of  Costs,  205.)  There  is,  then,  no 
statute  by  virtue  of  which  the  plaintiff  would 
have  been  entitled  to  have  recovered,  or  by 
which  he  is  bound  to  pay  costs ;  and  conse- 
quently the  taxation  of  costs  and  the  execution 
were  irregular,  and  ought  to  be  set  aside,  with 
the  costs  of  this  application. 

Motion  granted. 
Cited  in— 9  Wend.,  494. 


ADAMS  v.  HOPKINS. 

Sheriff's  Fees  —  Poundage  on  Ca.  Sa.  —  Liability 
of  Attorney. 

The  sheriff  is  entitled  to  poundage  on  a  ca.  sa.  on 
serving:  the  execution  ;  and  he  has  a  right  to  call  on 
the  attorney  for  such  poundage,  without  resorting 
to  the  party. 

Citations-Latch,  17  ;  13  Vin.  Abr.,  144  ;  Stat.  29 
Eliz.,  ch.  4;  1  Salk.,  331  ;  Stat.  3  Geo.  I.,  ch.  65,  sec. 
17  ;  R.  L.,  ch.  2,  77  ;  2  Rev.  Stat.,  645  ;  Strange,  1262  ; 
Impey's  Sheriff,  136  ;  1  Salk.,  330,  331  ;  3  Cai.,  72  :  2 
Esp.,  568  ;  Strange,  816. 
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T^HE     plaintiff,     as    sheriff,     claimed     his 
poundage  on  a  ca.  sa.  issued  in  favor  of 
Edward  Durant  and  Joseph  Roberts,  against 
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Bar/ilia  Worth.  The  plaintiffs  in  that  execu- 
tion were  non-residents,  and  the  present  de- 
fendant was  their  attorney.  Worth  was 
arrested  on  the  ea.  sa.  and  detained  in  custody 
until  discharged  under  the  Act  for  the  Relief 
of  Debtors,  with  Respect  to  the  Imprisonment 
of  their  Persons. 

Two  questions  were  raised  for  the  consider- 
ation of  the  court ;  1.  Whether  the  sheriff  was 
entitled  to  poundage  ;  and, 

2.  If  he  is,  whether  he  can  call  on  the  pres- 
ent defendant  for  payment. 

Mew*.  K.  Williams  and  (Jaine*  .  for  the 
plaintiff. 

Mr.  Johnson,  contra. 

253*]  *THOMI»SON,  J. ,  delivered  the  opinion 
of  the  court  : 

The  common  law  gave  no  fee  to  the  sheriffs, 
which  occasioned  great  delay  and  backward- 
ness in  the  discharge  of  their  duty,  unless 
prompted  thereto  by  great  rewards.  (Latch., 
17;  13  Vin.  Abr.,  144.)  This  was  the  reason 
of  the  statutes  giving  and  defining  their  fees. 
In  England  several  statutes  have  been  passed 
on  this  subject.  By  that  of  the  29th  of  Eliz., 
ch.  4,  which  is  entitled,  "  An  Act  to  Prevent 
Extortion  in  Sheriffs  in  Cases  of  Execution," 
it  is  declared  that  it  shall  not  be  lawful  for 
any  sheriff,  by  reason  of  his  office,  to  take  of 
any  person  for  serving  an  execution  upon  the 
body  or  property,  more  or  other  consideration 
than  is  allowed  by  the  statute,  that  is  to  say, 
twelve  pence  for  every  20*.  where  the  sum  ex- 
ceedeth  not  £100,  and  six  pence  for  every 
20».  over,  that  he  should  so  levy  or  extend  and 
deliver  in  execution,  or  take  the  body  in  exe- 
cution for.  Under  this  statute  it  was  held  (1 
Salk.,  331)  that  the  sheriff  on  a  ca.  m.  should 
have  his  fees  for  the  whole  debt.  This  con- 
struction and  practice  gave  occasion  to  the 
statute  3  Geo.  I.,  ch.  65,  sec.  17,  which,  after 
reciting  the  evil  that  existed,  declares  that 
poundage  on  executing  ea.  sa.  should  not  be 
taken  for  any  greater  sum  than  the  real  bonafide 
due  and  claimed  ;  and  which  sum  the  plaintiff 
must  mark  on  the  execution,  before  delivery 
of  it  to  the  sheriff.  Our  statute  seems  to  have 
been  intended  concisely  to  embrace  substan- 
tially the  same  provisions.  It  declares  (R.  L. , 
Vol.  II.,  p.  77  ;  2  Rev.  Stat.,  645)  that  sheriff's 
fees  on  serving  an  execution,  for  or  under 
$250,  are  2  cents  and  4  mills  per  dollar,  and 
for  every  dollar  more  than  $250,  one  cent  and 
two  mills ;  and  adds  that  the  poundage  on 
writs  of  fieri  facias,  and  all  other  writs  for 
levying  moneys,  shall  be  taken  only  for  the 
sum  levied.  Under  the  English  statutes,  it 
has  been  considered  as  settled,  that  the  sheriff 
was  entitled  to  his  poundage  on  executing  the 
ca.  *a.  without  making  it  depend  upon  the  sum 
which  the  plaintiff  should  ultimately  recover 
254*]of  the  defendant, *and  without  suspend- 
ing his  right  to  fees,  until  that  event  arrived. 
The  case  of  White  v.  Haugh  (Str.,  1262)  shows 
evidently  that  this  was  the  sense  of  the  Court 
of  K.  B.  Mr.  Justice  Foster  said,  in  that 
case,  that  if  the  prisoner  charged  in  execu- 
tion was  brought  before  him  on  luibeas  corpus, 
to  be  removed  into  the  K.  B.  Prison,  he 
would  not  turn  him  over,  until  the  pound- 
age was  paid.  Impey,  in  his  Sheriff  (p.  126), 
considers  this  as  the  established  rule,  and 
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he  says  it  was  so  ruled  in  the  year  1785,  in  the 
King  s  Bench  on  a  case  reserved  by  Lord  Mans- 
field. 

The  sheriff,  by  the  statute  of  Eliz.  and  by 
our  act,  is  to  have  his  fees  for  serving  an  exe- 
cution. This  service, when  applied  to  a  ca.  sa., 
according  to  the  provisions  of  the  statute  of 
Eliz.,  evidently  means  the  taking  of  the  body 
in  execution  ;  and  this  must  necessarily  be  the 
import  of  the  terms  in  our  act.  The  sheriff 
has,  then,  performed  the  service  of  arresting 
and  imprisoning  the  debtor,  pursuant  to  tlic 
command  of  the  writ,  and  has  subjected  him- 
self to  the  peril  of  his  escape,  and  of  being 
answerable  for  the  whole  debt  due  ;  and  it  is 
just  and  reasonable  that  he  should  then  be 
paid  what  the  law  deems  an  adequate  com- 
pensation for  this  service,  and  for  this  ri^k. 
The  invariable  practice  of  allowing  the  sheriff 
poundage,  is  a  strong  corroboration  of  this 
construction.  The  latter  words  in  the  act  do- 
not  weaken  this  construction  ;  they  are  only 
intended  to  regulate  the  amount  of  poundage, 
and  do  not  create  the  right  to  do  it  ;  that  is 
given  by  the  former  part  of  the  clause.  I  am, 
accordingly,  of  opinion,  upon  the  first  point ^ 
that  the  sheriff  is  entitled  to  poundage. 

I  think,  also,  that  the  sheriff  has  a  right  to 
look  to  the  attorney  for  this  poundage.  He  is 
his  immediate  employer.  The  attorney  can- 
not be  considered  as  acting  in  the  character  of 
a  known  agent,  so  as  to  charge  the  sheriff  with 
giving  credit  to  the  principal.  The  sheriff  has 
no  discretionary  power  left  him,  whether  to- 
perform  the  service  or  not.  He  is  bound  to- 
execute  every  legal  process  *delivered  [*255 
to  him,  before  he  can  demand  his  fees.  (1 
Salk.,  330,  331.)  All  reasonable  security 
ought,  therefore,  to  be  extended  to  him  to  in- 
sure a  compensation  for  his  service.  He  can- 
not be  presumed  to  be  acquainted  with  the 
residence  or  responsibility  of  parties.  Very 
different  is  the  situation  of  the  attorney.  He 
is  not  bound  to  undertake  any  suit,  nor  incur 
any  responsibility,  without  a  reasonable  in- 
demnity, if  suspicious  of  his  employer. 

But  admitting  an  attorney  to  stand  in  the 
situation  of  a  general  agent,  this  would  not  ex- 
onerate him,  for  in  such  cases  it  is  not  only 
necessary  that  the  agent  should  act  in  his  of- 
ficial capacity,  but  that  it  should  appear  that 
the  creditor  intended  to  look  to  the  principal' 
for  compensation.  (3  Caines,  72  ;  2  Esp.  Cas., 
568  ;  Str.,  816.)  The  general  practice  of  look- 
ing to  the  attorney,  repels  every  presumption 
of  credit  being  given  to  the  client.  There  is 
no  more  reason  for  sending  the  sheriff  to  the 
party  for  his  poundage,  than  for  any  other  of 
his  fees,  or  than  there  would  be  for  sending 
every  other  officer  to  the  party  for  his  fees,  in 
the  progress  of  a  suit.  The  poundage  not  be- 
ing taxed  in  the  bill  of  costs,  can  make  no  dif- 
ference. If  paid  by  the  attorney,  it  would  not 
be  considered  a  voluntary  payment,  but  one 
made  by  legal  authority,  and 'with  the  client 
would  be  compelled  to  re-imburse. 

The  plaintiff  i»,  therefore,  entitled  to  judg- 
ment. 

Limited  and  Distintfuished-11  N.  Y.,  408 ;  83  N. 
Y.,  48. 

Critlcined-56  N.  Y.,  281 ;  9  Johns.  114. 

Cited  in-2  Cow.,  422 ;  11  N.  Y.,  413 ;  56  N.  Y.,  281  : 
19  Hun,  29;  23  Hun,  39;  24  Hun,  256;  65  Barb.. 
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530 ;  4  How.  Pr.,  215 ;  23  How.  Pr.,  236 ;  60  How.  Pr., 
517  ;  63  How.  Pr.,  168  ;  14  Abb.  Pr.,  289  ;  1  T.  &  C.,  80 ; 

1  Co.  B.  N.  8.,  237. 


25O*]          *STEWART  «.  KIP. 

Escape  of  Prisoner — Liability  of  Sheriff— Com- 
petency of  Witness. 

In  an  action  against  a  sheriff  for  the  escape  of  a 
prisoner  in  execution,  who  had  given  a  bond  for  the 
liberties  of  the  jail,  it  was  held  that  the  deputy- 
sheriff  and  jailer,  who  had  taken  the  bond  for  the 
prisoner,  was  a  competent  witness. 

Citations— 4  T.  R.,  589 ;  1  Cai.,  363  ;  2  Esp.,  735 ;  1 
Strange,  65 ;  2  Strange,  1083 ;  2  Peake's  N.  P.,  53 ;  1 
Johns.,  491 ;  1  T.  R.,  163. 

THIS  was  an  action  of  debt  against  the  de- 
fendant, as  sheriff  of  the  County  of  Oneida, 
for  the  escape  of  Abel  Brigham,  in  his  custody, 
on  a  ca.  so,,  at  the  suit  of  the  plaintiff.  The 
pleadings  and  facts  in  this  case  were  the  same 
as  in  the  case  of  Bissel  v.  Kip,  decided  at  the 
last  term  (ante,  p.  <89),  except  that  there  was 
no  variance  between  the  judgment  and  execu- 
tion. 

At  the  trial,  John  B.  Pease,  one  of  the 
deputies  of  the  defendant,  and  jailer,  was  of- 
fered as  a  witness  for  the  -defendant.  On  be- 
ing objected  to  by  the  plaintiff,  he  was  reject- 
ed by  the  judge.  A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court, 
on  a  case. 

The  only  question  submitted  to  the  court 
was,  whether,  in  an  action  against  a  sheriff,  for 
an  escape  of  a  prisoner  in  execution,  the 
deputy -sheriff  and  jailer,  who  had  the  prisoner 
in  his  custody,  and  took  bonds  for  the  liber- 
ties of  the  prison,  is  a  competent  witness  for 
the  sheriff. 

Mr.  Gold,  for  the  plaintiff. 

Mr.  Plait  for  the  defendant. 

SPENCER.  J..  delivered  the  opinion  of  the 
court : 

The  question  submitted  in  this  case,  is 
whether,  in  an  action  against  the  sheriff,  for 
the  escape  of  a  prisoner  in  execution,  who  had 
given  a  bond  for  the  liberties,  the  deputy- 
sheriff  and  jailer,  who  had  taken  the  bond,  is 
a  competent  witness. 

In  considering  this  case,  we  must  intend 
that  the  witness  was  a  material  one.  The  ob- 
ject for  which  he  was  introduced  is  not  stated 
in  the  case,  nor  was  the  defendant  required  to 
state  it ;  the  witness  was  offered,  objected  to, 
and  declared  incompetent.  The  plaintiff 'scoun- 
257*]  sel  *has  submitted  several  authorities 
(4 Term  Rep.,  589  ;  1  Caines,  363  ;  2 Esp.  Rep., 
735  ;  1  Str.,  65  ;  2  Str.,  1083  ;  2  Peake's  N. 
P.,  53),  which  are  supposed  to  warrant  the  re- 
jection of  the  witness,  but  none  of  them  ap- 
ply to  this  case.  The  general  rule  has  been 
repeatedly  recognized  by  this  court,  that  an 
interest  in  the  question  is  not  an  objection  to 
the  competency  of  a  witness,  but  goes  to  his 
credit ;  and  the  test  to  decide  whether  he 
may  testify  is,  whether  the  verdict  can  be  given 
in  evidence,  in  a  suit  to  be  brought  against 
the  witness.  There  are  exceptions  to  this  rule, 
and  witnesses  who  have  been  servants  or 
agents,  and  who  are  alone  supposed  to  be 
privy  to  the  transactions  which  give  rise  to 
suits,  are  admitted  ex  necessitate,  without  a 
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release.  Another  exception  is,  where  the  in- 
terest of  the  witness  is  remote  or  contingent, 
he  is  admissible,  and  the  objection  goes  to  his 
credit ;  as  in  the  cause  of  Falls  &  Smith  v. 
Belknap(\  Johns.  Rep.,  491),  where  a  witness, 
liable  to  be  rated  for  the  support  of  the  poor, 
was  admitted,  though  he  had  a  remote  and 
contingent  interest  in  the  event. 

In  the  present  case,  Pease,  the  witness, 
though  the  defendant's  jailer,  had  no  control 
over  the  prisoner,  and  was  not  answerable  for 
his  escape  to  the  principal.  His  interest 
was  barely  possible,  in  consequence  of  his 
having  taken  the  bond  for  the  liberties  ;  it  de- 
pended on  the  solvency  of  the  obligors,  and  on 
the  fact  whether  he  had  acted  fairly  and 
honestly  in  taking  it.  The  point  at  the  trial 
was  the  escape,  and  this,  as  I  have  observed, 
could  not  be  imputed  to  the  jailer  ;  the  trial, 
therefore,  involved  no  one  act  of  the  witness, 
and  there  was  no  question  put  to  him  to  dis- 
cover, nor  was  there  any  fact  to  show  that  he 
possibly  could  be  answerable  to  the  defendant 
in  any  event.  The  case  of  Carter  v.  Pierce 
(1  Term  Rep.,  163)  decides  that  a  witness  is 
admissible,  though  there  be  a  bare  possibility 
of  an  action  being  brousrht  against  him. 

The  cases  relied  on  to  testify  his  exclusion, 
are  to  be  found  in  4  Term  Rep. ,  589  ;  2  Esp 
Rep.,  735  ;  1  Caines,  363,  and  2  Str.,  1083.  In 
these  cases,  the  witnesses  *offered  and  [*258 
rejected  were  called  to  disprove  acts  of  negli- 
gence committed  by  themselves,  and  for  which, 
in  case  of  verdicts  against  their  principals, 
they  would  be  immediately  answerable  over, 
and  the  verdict  would  have  been  evidence  to 
fix  the  amount  of  damages ;  or  they  were 
called  to  create  a  fund  upon  which,  when 
created,  they  had  an  immediate  lien.  In  each 
of  these  cases  the  witness  was  certainly  in- 
terested in  the  very  gist  of  the  action,  and 
would  either  gain  indemnity  or  aflvantage  by 
the  evidence  he  gave  ;  and  as  respects  the  in- 
fluence upon  the  mind  of  the  witness,  it  was 
equivalent  to  a  direct  interest  in  the  event  of 
the  suit. 

The  witness  in  the  present  case,  not  being 
called  to  justify  any  act  of  his  own,  or  to  dis- 
prove any  negligence  imputable  to  him,  having 
no  concern  with  the  gist  of  the  action  between 
the  parties,  and  his  liability  over  being  very 
doubtful,  depending  on  various  facts  not  in- 
volved in  the  trial  of  this  cause,  his  interest 
was  too  remote  and  contingent  to  exclude  him 
from  testifying  ;  consequently,  there  must  be 
a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 7  Cow..  66 ;  9  Cow.,  633 ;  5  Wend.,  57 ;  18 
Wend.,  497 ;  31  Barb.,  278 ;  2  Hall,  379 ;  2  Paine,  578. 


BARROW  «.  PAXTON. 

Rent — Security — Mortgage — Sale  of  Mortgaged 
Property — Possession  by  Mortgagor — Pre- 
sumption. 

A  demised  a  house  to  B  for  one  year,  and  in  order 
to  secure  the  payment  of  the  rent,  B  executed  a  bill 


NOTE.— Chattel  mortgage— Possession  of  the  chattel 
— Effect  of  its  remaining  with  mortgagor. 

The  cases  seem  to  show  much  divergence  of  opin- 
ion, owing  largely  to  the  varying  state  of  facts  aris- 

1011 


SUPREME  COUKT,  STATE  OF  NEW  YOHK. 


1810 


of  sale  of  his  furniture,  goods,  &c.,  in  the  house,  on 
condition  to  be  void  on  payment  of  the  rent,  provid- 
ed that  it  did  not  impair  A's  right  to  distrain. 
After  a  quarter's  rent  necame  due,  II  removed  part 
of  the  Roods  and  sold  them  to  C  for  a  valuable  con- 
sideration, but  with  intent  to  defeat  the  security  of 
A.  It  was  held  that  the  bill  of  sale  of  the  goods  was 
a  mortgage,  and  that  the  possession  of  the  mort- 
gagor, being  consistent  with  the  face  of  the  deed, 
there  was  no  evidence  of  fraud. 

Possession  of  goods  by  the  vendor,  after  sale,  is 
only  prinui  facie  evidence  of  fraud. 

Citation— Cowp.,  432. 

'PHIS  cause  came  before  the  court  on  a  writ 
L     of  error  from  the  Mayor's  Court  of  the 
city  of  New  York. 

The  plaintiff  below,  Barrow,  brought  an  ac- 
tion of  trover  against  the  defendant,  for  cer- 
tain goods,  to  which  the  general  issue  was 
pleaded. 

J259*]  *The  jury  found  a  special  verdict, 
which  stated  that  the  plaintiff,  being  seized 
and  possessed  of  a  certain  dwelling-house  and 
lot,  in  Pearl  Street,  in  the  second  ward  of  the 
said  city,  in  consideration  of  the  yearly  rent  of 
$425,  payable  quarterly,  by  Thomas  Belding, 
demised  the  said  dwelling-house  and  lot  to  the 
said  Belding,  for  one  year  from  the  first  day  of 
May,  1808 ;  that  in  order  to  secure  the  pay- 
ment of  the  rent,  Belding,  on  the  6th  July. 
1808,  executed  and  delivered  to  the  plaintiff  a 
bill  of  sale,  which  stated  that  to  secure  the 
payment  of  the  said  rent,  as  it  became  due,  he 
assigned  to  the  plaintiff,  his  executors,  &c.,  all 
and  singular  the  household  furniture,  goods, 
chattels,  &c.,  then  in  the  said  house  ;  and  that 
on  the  execution  of  the  said  bill  of  sale,  he  did 
deliver  to  the  plaintiff  one  silver  spoon  in  the 
name  of,  and  as  and  for  the  property  assigned. 
Provided,  that  if  the  rent  should  be  paid  by 
the  said  Belding  as  it  became  due,  the  said  bill 
of  sale  should  be  void  ;  and  provided,  also, 
that  the  acceptance  of  the  said  bill  of  sale 
should  not  impair  the  right  of  the  plaintiff  to 
distrain  for  the  said  rent,  if  he  should  choose 
,to  exercise  it. 

The  goods  mentioned  in  the  plaintiff's  dec- 
laration were  part  of  the  goods  so  assigned  to 
him  by  Belding,  and  after  the  execution  of  the 
bill  of  sale,  the  goods  thereby  assigned  re- 
mained in  the  same  dwelling-house,  in  the  pos- 
session of  Belding  and  his  family.  On  the  first 


day  of  August,  a  quarter's  rent  being  then 
due,  part  of  the  goods,  to  the  value  of  sixty- 
six  dollars  and  fifty  cents,  were  taken  and 
carried  away  out  of  the  house  by  Belding  and 
the  defendant,  to  a  store  of  the  defendant, 
who  kept  and  detained  the  goods,  under  color 
of  a  purchase  from  Belding,  and  converted  the 
same  to  his  own  use ;  the  purchase  made  by 
the  defendant  was  made  for  a  valuable  consid- 
eration, but  with  intent  to  defeat  the  security 
held  by  the  plaintiff. 

Judgment  was  given  for  the  defendant,  by 
the  court  below,  on  the  special  verdict. 

*Mr.  laUbot,  for  the  plaintiff  in  [*26O 
error.  The  bill  of  sale  in  this  case  is  undoubt- 
edly valid  as  between  the  parties  ;  and  I  con- 
tend that  it  is  good  against  a  purchaser,  unless 
fraud  be  shown.  There  is  no  pretense  that  the 
vendor  was  in  debt,  or  that  the  bill  of  sale  was 
made  with  a  view  to  defeat  creditors.  Where 
the  possession  of  the  goods  by  the  vendor  is 
consistent  with  the  deed  and  the  intent  of  the 
parties,  there  the  possession,  is  not  evidence  of 
fraud.  (Bull.  N.  P.,  258;  Cowp.,  432  ;  2 Term 
Rep.,  694;  3  Term  Rep.,  620;  7  Term  Rep., 
67;  1  Bos.  &  Pull.,  86,  and  see  1  Powell  on 
Mortgages,  ch.  2,  p.  24,  76.)  [He  was  stopped 
by  the  court.] 

Mr.  Slosson,  contra.  This  was  a  pledge,  not 
a  mortgage.  A  pledge  or  pawn  of  goods  is 
where  the  pawnee  has  only  a  special  property 
in  the  goods,  to  detain  them  for  his  security  ; 
it  is  a  mere  deposit  of  personal  effects,  to  be 
kept  according  to  express  stipulation,  or  the 
course  of  trade,  until  the  money  for  which 
they  are  pledged  is  paid.  A  mortgage  is  a 
pledge,  and  something  more ;  for  after  the 
condition  is  forfeited,  the  mortgagee  has  an 
absolute  interest  in  the  thing  mortgaged.  (1 
Vesey,  Jun.,  378  ;  Powell  on  Mortgages,  3,  4.) 
The  distinction  between  a  pledge  and  a  mort- 
gage, and  the  law  in  regard  to  the  former,  is 
well  laid  down  in  the  case  of  Cortelymi  v.  Lan- 
sing (2  Caines'  Cas.  in  Error,  200),  and  see 
Brook.  Abr.,  tit.  Pledges,  20  ;  Glanv.,  lib.  10, 
ch.  6  ;  5  Hen.  VII..  Bract.,  99  b  •  Yelv.,  178  ; 
1  Bulst.,  293  ;  Cro.  Jac.,  244  ;  Noy,  137  ;  1 
Atk.,  167  ;  Salk.,  522,  decided  in  this  court. 

[KENT,  Ch.  J.  That  case  was  never  decided 


ing  in  each  case.  An  examination  of  the  author- 
ities cited  below  will  give  a  knowledge  of  the  law. 
A  chattel  mortgage  is  not  void  because  it  provides 
that  the  mortgagor  shall  remain  in  pomte&um,  re- 
ceiving the  proceeds  and  paying  the  same  to  the 
mortgagee,  although  it  has  the  effect  to  postpone 
other  creditors.  Jones  v.  Huggeford,  3  Met.,  515; 
Adler  v.  Claflin,  17  la.,  89:  Abbott  v.  Goodwin,  20 
Me  407;  Briggs  v.  Parkman,2  Met.,  258;  Conkling 
v  Shelly,  28  N.  Y.,  360.  In  this  last  case  the  mort- 
irairor  was  held  to  be  the  agent  of  the  mortgagee. 
See,  also,  Gay  v.  Bidwell,  7  Mich.,  519;  Russell  v. 
Winne,  37  N.  Y.,  591 ;  Ranlett  v.  Blodgett,  17  N.  H., 

A  mortgage  of  chattels  is  nut  generally  valid  unless 
arcomixmicd  by  delivery  to  the  mortgagee.  Tucker 
v  liu tlington,  15  Mass..  477 ;  Bousey  v.  Amee,  8 Pick., 
:>:»•  Bullock  v.  Williams,  16  Pick.,  33;  Gardner  v. 
Adams,  12  Wend.,  277 ;  Look  v.  Comstock.  15  Wend., 
244-  Closs  vl  Woods,  5  S.&  K.,  275;  Walsh  v.  Bekey, 
•'  \  J  L.  (1  Pen.),  57.  See  Carrington  v.  Smith,  8 
Pick..  419;  Buttertteld  v.  Baker,  5  Pick.,  125. 

Possesstim  tin  the  mortgagor,  inconsistent  ivith  the 
face  of  the  inxtrument  is  priwia  facie,  but  not  con- 
V-hisive  evidence  of  fraud.  Gardner  v.  Adams,  12 
Wend  ,  297 ;  Bissell  v.  Hopkins,  3  Cow.,  166 ;  Fer- 
mison  v  Union  Furnace  Co.,  9  Wend.,  345 :  Smith  v. 
Acker,  23  Wend..  653;  Macomber  v.  Parker,  14 
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Pick.,  497;  Reed  v.  Jewett,  5  Greenl.  (Me.),  96;  Cole 
v.  White,  26  Wend.,  511. 

As  to  necessity  and  effect  of  recording  chattel 
mortgages,  see  the  statutes  on  the  subject,  also 
Call  v.  Gray,  37  N.  H.,  428;  Goodhue  v.  Berrien,  2 
Sandf.  Ch.,630;  Gregg  v.  Sanford,  24  111.,  17;  An- 
drews v.  Marshall,  48  Me.,  26 .  Thompson  v.  Van 
Vechten,  27  N.  Y..  568;  Forrest  v.  Tinkham,  29 
111.,  141. 

In  order  that  a  chattel  mortgage  should  be  valid 
without  being  recorded,  there  must  be  an  immediate 
delivery  of  the  goods  mortgaged,  followed  by  an 
actual  and  continued  change  of  possession.  Parsh- 
all  v.  Eggart,  52  Barb.,  367. 

It  is  omy  creditors  having  a  judgment  and  execu- 
tion who  are  protected  as  creditors  against  chattel 
mortgages  not  accompanied  by  delivery  and 
change  of  possession.  Tiffany  v.  Warren,  37  Barb., 
571. 

See,  further,  on  the  subject,  Rust  v.  Morse,  2  Hill, 
655;  Nash  v.  Ely,  19  Wend.,  523:  Frisbey  v.  Thayer, 
25  Wend.,  396;  Griswold  v.  Sheldon,  4  N.  Y.,  580; 
Butler  v.  Van  Wyck,  1  Hill,  438;  Frost  v.  Mott,  34 
N.  Y.,  253 ;  Brown  v.  Webb,  20  Ohio,  389 ;  Bingham 
v.  Jordan,  1  Allen,  373. 

.4.8  to  the  distinction  between  a  mortgage  and  a 
pledge,  see  Cortelyou  v.  Lansing,  2  Cai.  Cas.,  200. 
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-  by  this  court.  It  was  argued  once,  and  I  had 
prepared  the  written  opinion  which  appears  in 
the  report  of  Mr.  Caines  ;  but  the  court  di- 
rected a  second  argument,  which,  for  some 
reason  or  other,  was  never  brought  on,  so  that 
no  decision  took  plac6  on  the  points  raised  in 
the  cause.  How  my  opinion  got  into  print,  I 
do  not  know.  It  was  probably  lent  to  some  of 
the  bar,  and  a  copy  taken,  which  the  reporter 
has  erroneously  published  as  the  opinion  of 
this  court.] 

Mr.  Slosson.  But  supposing  the  bill  of  sale 
to  have  been  a  mortgage.  The  bill  of  sale  as- 
signs and  transfers  the  goods  by  words  in  the 
present  tense  ;  and  a  silver  spoon  is  declared 
261*]  *to  have  been  delivered,  in  the  name 
of  the  whole,  and  as  tantamount  to  the  imme- 
diate delivery  of  possession  to  the  plaintiff. 
The  possession,  byBelding,  afterwards,  is  con- 
trary to  the  language  of  the  deed,  and  the  ex- 
press intent  of  the  parties  ;  and  is,  therefore, 
inconsistent  with  the  conveyance.  Where  the 
instrument  by  which  personal  property  is 
transferred,  on  the  face  of  it,  expresses  a  de- 
livery of  the  property,  there  must  be  an  actual 
delivery  ;  for  unless  possession  accompanies 
and  follows  the  deed,  it  is  fraudulent  and 
void.  (2  Term  Rep.,  594;  1  Crauch's  Rep., 
309;  Cowp.,  432.)  The  rule  is  the  same 
whether  the  bill  of  sale  be  absolute  or  condi- 
tional. (1  Atk.,  67  ;  1  Vesey,  348,  349.) 

Again,  the  first  section  of  the  statute  of 
frauds  (10  sess.,  ch.  44;  2  Rev.  Stat.,  135)  de- 
clares all  deeds  or  conveyances  of  goods,  made 
in  trust  to  the  use  of  the  person  making  such 
deed,  to  be  void.  Here  was  a  trust  for  the  use 
of  Belding ;  the  possession  continuing  in 
him  is  evidence  of  such  trust.  Then,  if  the 
defendant  purchased  with  notice  of  the  previ- 
ous sale,  the  purchase  is  not  invalidated  ;  for 
where  the  previous  deed  or  conveyance  is  void 
and  inoperative,  it  is  perfectly  immaterial 
whether  the  subsequent  purchaser  has  notice 
or  not.  (Rob.  on  Fraud.  Conv.,  35,  40.)  The 
possession  in  Belding  was  fraudulent,  and  the 
plaintiff,  being  privy  to  such  fraud,  cannot  be 
allowed  to  set  up  his  claim  against  a  bonajide 
purchaser,  or  third  person.  The  defendant 
having  got  the  possession,  he  must  be  allowed 
to  retain  it,  according  to  the  maxim,  inelior  est 
conditio  possidentis. 

Per  Curiam.  The  bill  of  sale  stated  in  the 
record  was  a  mortgage  of  goods,  and  not  a 
technical  pledge.  A  pledge  is  a  deposit  of 
goods  to  be  redeemed  on  certain  terms.  De- 
livery always  accompanies  a  pledge,  but  a 
mortgage  of  goods  is  often  valid  without  de- 
livery. Possession  continuing  in  the  vendor  is 
only  prima  facie  evidence  of  fraud,  and  may 
be  explained.  Here  possession  by  the  mort- 
gagor was  consistent  with  the  face  of  the 
262*]  *deed.  and  there  is  no  pretense  of  a 
fraud  upon  creditors.  It  was  here,  as  in  the 
case  of  Cadogan  v.  Kennet  (Cowp.,  432),  part 
of  the  trust,  that  the  goods  should  continue  in 
the  house.  The  fraud  was  all  on  the  part  of 
the  defendant,  for  he  purchased  and  took  away 
the  goods  in  the  night,  with  the  intent  to  de- 
feat the  claim  of  the  plaintiff.  It  is  impossible 
that  his  title  thus  acquired  can  prevail.  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 
JOHNS.  REP.,  5. 


Dusttnctvin  between  mortgage,  pledge,  and  sale. 
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MUMFORD 

v. 

THE  COMMERCIAL  INSURANCE  COM- 
PANY. 

Marine  Insurance — Capture — Increased  Freight 
— Liability  of  Insurer. 

Where  goods  insured  were  captured  during  the? 
voyage,  and  the  vessel  was  released,  but  the  goods 
detained  for  further  proof,  and  were  afterwards  re- 
stored on  payment  or  the  full  freight ;  but  the  own- 
er was  obliged  to  hire  another  vessel  to  carry  the 
goods  to  their  place  of  destination :  it  was  held  that 
the  insurer  was  liable  to  pay  this  additional,  or  in- 
creased freight,  being  an  expense  necessarily  in- 
curred in  consequence  of  capture. 

Citations— Park,  70;  3  Cai.,  155;  Pqth.,  No.  52; 
Emerig.,  torn.  1,  432 ;  Marsh.,  172 ;  Cleirac  "Judg- 
mens  d  "Oleron,"  art.  4,  n.  4, 

THIS  was  an  insurance  on  goods,  from  Am- 
sterdam to  New  York  ;  and  a  verdict  was 
taken  for  the  plaintiff  by  consent,  for  $151.45, 
subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case : 

On  the  31st  May,  1805,  32  bales  of  merchan- 
dise, of  the  value  of  $2,134,  were  shipped  at 
Amsterdam,  on  board  the  ship  Ocean,  for 
New  York,  for  the  plaintiff.  The  goods  be- 
longed to  the  plaintiff,  and  were  duly  docu- 
mented. The  ship,  during  the  voyage,  on  the 
1st  of  September,  1808,  was  met  by  a  British 
ship,  and  sent  to  Halifax.  The  ship  and  the 
goods  were  libeled  in  the  Admiralty  Court 
there.  The  ship  was  acquitted  on  the  20th 
November,  1808,  and  restored  ;  but  the  goods 
of  the  plaintiff  were  detained  for  further 
proof.  The  master  of  the  ship  made  a  lender 
of  the  ship  to  bring  on  the  goods  ;  but  being 
so  detained,  they  could  not  be  sent.  The  ship 
sailed  without  the  goods,  and  arrived  at  New 
York.  The  agent  of  the  ship  interposed  a 
claim  for  full  freight  of  the  goods  ;  and  they 
were  released  in  *May,  1806,  and  re-  [*263 
stored,  on  condition  of  paying  a  proportional 
part  of  the  costs  of  the  libel ;  and  of  paying  to 
the  ship  owner,  the  full  freight  from  Amster- 
dam to  New  York,  as  stipulated  in  the  bill 
of  lading.  The  costs  and  freight  were  paid 
before  the  delivery  of  the  goods  to  the  plaint- 
iff. The  goods  were  brought  to  New  York  in 
another  ship,  nnder  a  charge  of  $141.55,  for 
additional  freight.  The  plaintiff  did  not  aban- 
don to  the  defendants,  but  claimed  a  re-im- 
bursement  for  the  payment  of  the  proportion- 
al part  of  the  expenses  of  the  libel,  and  of  the 
freight  from  Halifax  to  New  York.  The  de- 
fendants paid  the  expenses,  but  refused  to  pay 
the  freight ;  and  to  recover  it,  the  present  suit 
was  brought.  The  plaintiff  claimed  the  freight, 
as  a  charge  or  expense  incurred  by  reason  of 
the  capture  and  detention  of  the  goods  in- 
sured ;  and  as  so  much  paid  under  the  clause 
allowing  the  assured  to  labor,  &c.,  for  the 
safety  of  the  property. 
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It  was  agreed  that  the  policy  was  in  the  us- 1 
ual  form,  and  that  the  ship  Ocean  was  a  gen-  j 
eral  ship,  and  had  on  board  other  good  be- 
sides those  of  the  plaintiff. 

Mr.  8.  Jones,  Jun.,  for  the  plaintiff.  The 
question  is,  whether  the  insurers  are  bound  to 
pay  for  the  transportation  of  the  goods  to  the 
place  of  delivery  under  the  circumstances  of 
this  case.  Where  a  disaster  happens  by  one 
of  the  perils  in  the  policy,  the  insurer  is 
obliged  to  indemnify  the  insured  for  all  the 
loss,  damage  and  expense  consequent  to  such 
accident.  As  in  case  of  capture,  when  the 
vessel  is  released,  after  a  trial,  the  insurers 
must  pay  all  the  costs  attending  the  trial. 

Where  a  change  of  ship  becomes  necessary, 
and  for  the  interest  of  all  concerned,  the  in- 
surers must  pay  the  expense  of  salvage,  un- 
loading, warehousing,  reloading,  and  the  du- 
ties that  may  have  been  paid,  and  also  the 
increase  of  freight,  if  any.  (Marshall,  2d  ed., 
171  ;  Emerig.,  torn.  1,  533,  376,  681.)  Here 
was,  in  fact,  a  change  of  ship  rendered  neces- 
i2O4*]  sary,  in  consequence  of  one  of  *the 
perils  of  the  voyage.  The  ship  being  released, 
and  the  goods  detained,  it  became  necessary  to 
procure  another  vessel,  after  the  goods  were 
released,  to  carry  them  to  their  port  of  desti- 
nation. Full  freight  was  decreed  to  be  paid  at 
the  port  into  which  the  vessel  was  carried  by 
the  captors.  The  subsequent  expense  of  trans- 
portation from  Halifax  to  New  York  was  an 
extra  charge,  requisite  for  the  safe  delivery  of 
the  goods  to  their  destined  port ;  and  like 
lighterage,  and  other  necessary  and  incidental 
charges,  must  be  paid  by  the  insurers. 

The  goods  did  not  arrive  in  safety  any  more 
than  if  the  vessel  had  been  stranded  ;  and  the 
charges  of  transportation  in  this  case  were 
necessary  to  save  the  goods,  and  are  altogether 
distinct  from  the  original  freight. 

If  the  goods  are  restored  before  the  insured 
hears  of  the  capture,  he  cannot  abandon,  but 
must  hire  another  vessel  to  carry  the  goods 
to  the  port  of  delivery ;  for  it  becomes  the 
duty  of  the  master,  as  agent  of  all  concerned, 
to  take  care  of  the  goods  after  they  are  re- 
leased, and  transport  them  in  safety  to  their 
place  of  destination ;  and  the  insurers,  by 
their  contract,  engage  to  pay  all  such  charges, 
and  every  expense  which  is  a  necessry  conse- 
quence of  changing  the  ship. 

Mr.  Wells,  contra.  This  is  an  attempt  to 
charge  the  insurer  on  the  goods  with  the  pay- 
ment of  freight.  This  case  is  said  to  be  anal- 
ogous to  that  of  a  stranding  of  the  ship  in  the 
course  of  the  voyage ;  but  expenses  of  salvage 
are  general  average,  to  which  th  e  freight  must 
contribute.  Can  the  defendants  call  on  the 
owner  of  the  vessel  to  contribute  out  of  the 
freight  paid  at  Halifax,  towards  the  payment 
of  the  expense  of  transportation  to  New 
York? 

The  observation,  cited  from  Marshall,  is 
taken  altogether  from  the  law  as  understood 
in  France.  It  is  founded  on  the  9th  article  of 
the  Declaration  of  1779,  which  is  only  a  muni- 
S26«5*]  cipal  regulation.  Emerigon  makes  *the 
observation,  in  discussing  the  question,  who 
is  to  pay  the  increased  freight  arising  from  the 
hire  of  another  vessel,  where  the  ship  has  be- 
come innavigable  during  the  voyage.  He 
leaves  it  to  the  discretion  of  the  master,  to  hire 
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another  vessel  or  not ;  but  in  case  of  such  hir- 
ing, and  a  consequent  augmentation  of  the 
freight,  the  French  writers  are  not  agreed  who 
is  to  pay  the  additional  expense  of  transporta- 
tion. Cleirac  considers  it  as  general  average. 
Valin  admits  that  the  ordinance  is  ambiguous 
on  this  point.  Emerigon  (Emerig.,  torn.  1.,  p. 
431)  cites  a  case  decided  in  the  French  Admi- 
ralty Court,  where  the  additional  expense  of 
transportation  was  adjudged  to  be  paid  by  the 
owner  of  the  vessel.  Valin  (Valin.  torn.  1.,  p. 
619)  approves  of  this  decision,  though  Emeri- 
gon thinks  it  incorrect. 

In  the  case  of  Bdittie  v.  Modigliani  (Marsh., 
3d  ed.,  728),  Lord  Mansfield  observes  that  the 
underwriters  on  the  cargo  have  nothing  to 
do  with  the  freight.  They  only  guaranty  the 
safe  arrival  of  the  goods  ;  and  whether  at  a 
greater  or  less  expense,  makes  no  difference. 
Here  the  goods  have  arrived  safe  at  their  port 
of  destination,  with  some  additional  expense, 
it  is  true  ;  but  that  is  not  a  charge  to  be 
borne  by  the  defendants.  The  plaintiff  might 
have  abandoned  his  goods  at  Halifax,  but  he 
chose  to  bring  them  to  New  York,  for  a  better 
market. 

In  the  case  of  Penny  &  Scribner  v.  New  York 
Ins.  Co.  (3  Caines,  155)  it  was  decided  that  the 
underwriter  on  the  goods  was  not  liable  for 
extra  expenses  during  an  embargo  ;  and  Mr. 
Justice  Livingston,  in  delivering  the  opinion 
of  the  court,  says:  "On  what  pretense  can  the 
owner  of  a  cargo  call  on  its  underwriters  to 
make  good  any  extra  freight  he  may  have  paid 
for  the  carriage  of  it?  He  does  not  undertake 
that  the  voyage  shall  be  short  or  uninterrupt- 
ed, but  that  the  goods  shall  arrive  safe  ;  and 
whether  the  transportation  costs  more  or  less, 
it  is  a  matter  with  which  he  has  nothing  to 
do." 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

It'is  not  a  point  anywhere  adjudged  in  the 
English  books,  *who  shall  bear  the  [*2OO 
charge  of  the  increased  freight,  in  a  case  like 
the  present,  where  the  ship  became  changed  by 
necessity,  during  the  course  of  the  voyage. 
The  increased  freight  certainly  arose  as  a  di- 
rect and  unavoidable  consequence  of  the  capt- 
ure and  detention  of  the  goods  ;  and  the  un- 
derwriter engages  to  indemnify  the  assured 
from  all  losses  and  damage  arising  from  capt- 
ure and  detention.  If  the  insurer  on  goods  is 
not  to  pay  this  charge,  then  the  capture  has 
produced"  a  dead  loss  to  this  amount  to  the 
owner  of  the  goods.  The  case  of  Baillie  v. 
Modigliani  (Park,  p.  70),  which  was  cited  upon 
the  argument,  does  not  apply  ;  for  the  claim 
there  attempted  against  the  insurer  of  goods 
was  not  for  any  excess  of  freight  produced  by 
the  capture,  but  for  a  pro  rata  freight,  arising 
upon  the  original  voyage,  between  the  time 
of  departure  and  the  capture  of  the  vessel. 
The  insurer  in  that  case  had,  indeed,  no  more 
concern  with  that  freight  than  the  present  de- 
fendants have  with  the  freight  earned  by  the 
ship  Ocean,  on  the  voyage  from  Amsterdam. 
The  insurer  on  goods  has,  in  general,  nothing 
to  do  with  the  expense  of  transportation,  and 
he  does  not  indemnify  against  it.  But  he  has 
to  do  with  a  special  damage  charged  upon  the 
owner  of  a  cargo,  by  reason  of  a  peril  within 
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the  policy.  In  Penny  &  Scribner  v.  The  New 
York  Ins.  Co.  (3  Oaines,  155)  there  were  some 
•observations  connected  with  the  opinion  of  the 
-court,  which  appear  to  bear  against  the  pres- 
ent demand,  but  they  ought  to  be  considered 
as  confined  to  the  special  case  then  before  the 
•court.  The  plaintiffs  there  claimed  indemnity 
from  the  underwriters  on  the  cargo,  for  daru- 
;ages  arising  from  a  detention  by  embargo  in 
the  West  Indies.  It  was  not  decided  in  that 
•case  whether  freight  was  lawfully  due  under 
the  charter-party  for  the  time  consumed  by  the 
•embargo.  The  better  opinion  seemed  to  be 
that  it  was  not  due  ;  and  besides,  that  case  has 
no  application  to  this,  for  the  plaintiffs  there 
had  chartered  the  ship  under  a  special  con- 
2G7*]  tract,  as  to  the  payment  of  *freight, 
.and  with  which  the  underwriters  on  the  cargo 
had  certainly  no  concern,  whether  the  freight 
was  payable  by  the  month,  or  in  a  gross  sum 
for  the  voyage.  Here  is  a  loss  by  capture, 
falling  directly  on  the  owner  of  the  goods. 
He  ought  to  be  indemnified  equally  as  if  the 
!loss  had  arisen  from  a  peril  producing  a  con- 
tribution, or  general  average.  "Although  the 
doss  which  contribution  causes  to  the  assured, 
be  a  loss  which  he  doe's  not  suffer  in  the  goods 
insured,  yet  as  he  suffers  it  in  relation  to  those 
goods,  and  in  consequence  of  a  peril  of  the  sea, 
the  insurer  ought  to  bear  the  loss  and  indem- 
nify the  assured."  (Pothier,  Trait  d'  Ass.,  n. 
52.)  The  principle  laid  down  by  Pothier  ap- 
plies to  the  one  case  as  much  as  to  the  other. 
Marshall,  172,  states  it  as  a  general  rule,  that 
the  insurer  must  pay  the  increase  of  freight 
arising  from  the  necessary  change  of  the  ship, 
.and  he  refers  to  Emerigoh  in  support  of  the 
doctrine. 

In  a  case  in  which  no  English  decisions  are 
4o  be  met  with,  it  is  usual  and  proper  to  listen, 
with  attention  and  respect,  to  the  foreign  jur- 
ists ;  for  where  positive  regulations  do  not  in- 
tervene, the  law  of  insurance  is  part  of  the 
general  law  merchant  of  Europe.  Cleirac 
'(Judgments  d'Oleron,  art.  4,  n.  4)  says,  "  that 
the  additional  freight  in  these  cases  becomes 
gross  average,  and  falls  upon  the  ship  and 
merchandise."  If  this  were  so,  the  insurer  on 
the  merchandise  would  have  to  bear  his  pro- 
portion ;  but  I  see  no  ground  for  this  opinion, 
for  the  case  does  not  come  within  the  reason 
•of  the  rule  for  contribution,  as  this  is  not  an 
•expense  incurred  for  the  common  safety.  The 
ordinance  of  Amsterdam  throws  this  expense 
upon  the  insurer.  The  French  ordinance  of 
the  marine  leaves  the  point  doubtful  ;  but 
Emerigon  (torn.  1,  432)  is  decidedly  of  opin- 
ion that  the  increased  freight,  arising  from 
the  necessary  change  of  ship,  ought  to  fall 
upon  the  insurer  of  the  goods,  and  this,  he 
says,  is  the  language  of  the  new  ordinance  of 
1779.  We  have  nothing  to  do  with  the  muni- 
'Cipal  regulation  of  the  ordinance,  but  the 
268*]  *opinion  of  the  French  writer  is  of 
"high  and  deserved  authority. 

No  doubt  arises  but  that  the  freight  in  ques- 
tion was  produced  by  the  capture.  The  car- 
go was  detained  at  Halifax  when  the  ship  was 
liberated  and  ready  to  proceed.  The  owner 
of  the  goods  was  of  necessity  obliged  to  hire 
another  ship,  when  his  cargo  was  released. 
The  ship  first  employed  was  gone,  and  was 
-not  obliged  to  stay  ;  and  she  had  justly  earned 
JOHNS.  REP.,  5. 


her  full  freight,  by  tendering  herself  to  con- 
vey the  goods  the  remainder  of  the  voyage. 

Upon  the  whole,  the  plaintiff  is  entitled  to 
recover  upon  the  weight  of  authority  and  the 
better  construction  of  the  contract. 

Judgment  for  the  plaintiff. 

Cited  in— 4  Johns,  ch.,  226;  74  N.  Y.,  368;  2  Duer, 
216;  !Hilt.,a5. 


JOHNSON  v.  BRANNAN. 

PromifMory  Note — Payment — Plea  ofPuis  Dar- 
rien  Continuance — Interest — Gouts. 

In  an  action  by  an  indorsee  against  the  indoreer 
of  a  promissory  note  for  $983,  the  defendant  plead- 
ed pirn  darrein  continuance,  that  the  maker  paid  to 
the  plaintiff  §952,  in  full  satisfaction  und  discharge 
of  the  note,  which  the  plaintiff  accepted  in  full 
satisfaction,  &c.  On  demurrer,  this  was  held  to  be 
a  good  plea,  and  a  bar  to  the  plaintiff's  recovery ; 
though  the  sum  paid  by  the  maker  fell  short  of  the 
whole  interest  due  on  the  note  at  the  time  of  the 
payment,  and  did  not  include  the  costs  of  suit 
which  had  accrued. 

Interest  is  not  considered  as  a  part  of  the  debt,  so 
as  to  support  a  suit  for  it  separately. 

If  a  suit  is  settled  by  the  parties,  without  men- 
tioning the  costs,  each  party  must  bear  his  own 
costs. 

Citations— 1  Cai.,  66 ;  3  Johns.,  229. 

THIS  action  was  brought  against  the  de- 
fendant as  first  indorsee  of  a  promissory 
note,  dated  24th  November,  1807,  made  by 
John  Jackson,  for  $933.40,  payable  to  Bran-, 
nan  or  order,  sixty  days  after  date,  and  in- 
dorsed by  him  to  Isaac  Riley,  and  by  Riley  to 
Samuel  Hunter,  and  by  him  to  the  plaintiff. 
The  defendant  pleaded,  1.  Non  assumpsit. 

2.  Payment  before  the  commencement  of 
the  suit,  with  notice  of  a  set-off,  to  which 
there  was  a  replication  and  issue.  The  de- 
fendant, afterwards,  put  in  a  plea  puts  darrien 
continuance,  as  of  August  Term,  1809,  that 
*after  the  making  of  the  promise  and  [*2O9 
undertaking  in  the  plaintiff's  declaration  men- 
tioned, and  after  the  last  continuance  of  the 
said  plea,  that  is.  after  the  first  Monday  of 
May,  1809,  from  which  day,  until  the  first 
Monday  of  August,  the  said  action  is  contin- 
ued, to  wit,  on  the  24th  May,  1809,  at,  &c., 
the  said  John  Jackson  the  maker  of  the  said 
note,  set  forth  in  the  plaintiff's  declaration, 
paid  to  the  plaintiff  the  sum  of  $952.86.  in 
full  satisfaction  and  discharge  of  the  said  note; 
and  that  the  plaintiff  then  and  there  accepted 
and  received  of  the  said  John  Jackson  the 
said  sum  of  $952.86,  in  full  satisfaction  and 
discharge  of  the  said  note ;  and  this  he  is 
ready  to  verify,  wherefore,  &c.  To  this  plea 
there  was  a  special  demurrer  and  joinder.  The 
causes  of  demurrer  assigned,  were,  1.  Because 
it  is  not  alleged  or  averred  in  the  plea  that  the 
sum  $952.86  was  paid  to,  or  accepted  by  the 
plaintiff,  in  satisfaction  and  discharge  of  the 
promise  mentioned  in  the  declaration,  or  of 
the  damages  sustained  by  the  plaintiff  by  rea- 
son of  the  nonperf  ormance  of  the  said  promise, 
but  only  in  satisfaction  and  discharge  of  the 
note. 

2.  Because  it  appears  by  the  said  plea  that 


NOTE — That  interest  is  not  recoverable  after  ac- 
ceptance of  principle  im/ess  erpresalu  stipulated  for, 
see  Tilloteon  v.  Preston,  3  Johns.,  229,  and  note. 
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the  said  John  Jackson,  on  the  24th  May,  1809, 
paid  to  the  plaintiff  the  said  sum  of  $952.86 
only,  whereas  there  was  due  on  the  said  note 
for  principal  and  interest,  to  the  plaintiff  a 
larger  sum  than  was  so  paid — that  is,  $954.82, 
thereby  showing  that  there  was  no  satisfac- 
tion or  discharge  as  mentioned  in  the  plea. 

8.  Because,  although  by  the  declaration  and 
proceedings  in  the  cause,  it  appears  that  this 
action  had  been  commenced  long  before  the 
said  24th  May,  1809,  and  was  then  pending 
and  undetermined ;  yet  it  is  not  averred  in 
the  said  declaration,  nor  pretended,  that  the 
sum  of  money,  therein  mentioned  to  have 
been  paid  to  the  said  plaintiff,  was  so  paid  in 
27O*1  satisfaction  or  discharge  of  *the  pres- 
ent action,  or  of  the  costs  and  charges  of  the 
plaintiff,  or  any  part  thereof,  which  had  ac- 
crued or  been .  incurred  at  the  time  of  such 
payment,  or  that  the  said  Jackson,  or  the  said 
defendant,  or  any  other  person  did,  at  the 
time  of  making  such  payment,  or  at  any  other 
time,  pay,  or  offer,  or  tender  to  pay,  to  the 
plaintiff,  the  said  costs  and  charges  in  this  suit, 
or  any  part  thereof,  &c. 

Mr.  Slosson,  in  support  of  the  demurrer. 
The  plea  in  this  case  should  have  been  in  full 
satisfaction  and  discharge  of  the  promises 
mentioned  in  the  plaintiff's  declaration,  and 
also  of  the  damages  sustained  by  reason  of 
the  nonperformance  of  them.  (Went.  Plead., 
358,  359,  256.)  A  plea  of  the  satisfaction  of 
the  note  is  not  equivalent  to  a  plea  of  pay- 
ment of  all  the  money  due  on  it,  or  of  the 
damages  and  costs. 

A  plea  of  payment  in  satisfaction  of  a  bond 
is  not  good  ;  it  ought  to  be  pleaded  in  satisfac- 
tion 01  the  sum  mentioned  in  the  condition. 
(Cro.  Jac.,  254.) 

Though  a  promise,  before  it  is  broken,  may 
be  discharged  by  parol,  yet  after  it  is  broken 
it  cannot  be  discharged,  without  deed,  by  any 
new  agreement,  without  satisfaction.  (Bull. 
.V.  P.,  152;  1  Com.  Dig.  Ass.,  G  ;  2  Mod.,  44, 
259  ;  1  Sid.,  177.)  Besides,  the  whole  interest 
due  was  not  paid  ;  and  a  smaller  sum  cannot 
be  a  satisfaction  for  a  greater. 

Again,  the  costs  were  not  paid.  If  the 
Jefendant  himself  had  come  and  tendered  the 
money,  he  would  not  have  been  discharged 
from  the  suit,  without  paying  the  costs.  And 
the  plaintiff  ought  not  to  be  deprived  of  them 
by  the  act  of  a  third  person.  He  has  no 
other  remedy  for  his  costs,  but  by  being  al- 
lowed to  proceed  to  judgment  against  the  de- 
fendant for  the  amount. 

The  plaintiff  is  not  bound  to  countermand  a 
writ,  or  stop  a  suit,  though  the  debt  is  paid, 
unless  the  costs  and  charges  also  are  paid.  (1 
Bos.  &  Pull.,  388.) 

Mr.  Wells,  contra.  1.  The  plea  is  substan- 
tially good,  in  point  of  form.  The  plea  is  by  the 
271*]  indorser  of  a  payment  *of  the  note  by 
the  maker.  If  the  note  is  extinguished,  the 
promise  of  the  defendant,  which  is  collateral 
to  the  note,  is  also  discharged. 

2.  It  is  true  that  the  payment  of  a  less  sum 
will  not  discharge  a  greater,  but  how  does  it 
appear  that  a  less  sum  was  paid  ?  The  rule 
applies  only  to  the  case  where  less  than  the 
principle  is  paid.  A  plea  of  payment  of  $100, 
to  a  suit  on  a  note  or  bond  for  $100,  is  good, 
though  some  interest  may  possibly  be  due. 
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But  nan  constat,  that  any  interest  was  due. 
8.  This  is  a  suit  against  the  indorser,  and  it 
does  not  follow  that  the  plaintiff  would  have 
been  able  to  recover  against  him.  The  pay- 
ment of  the  money  by  the  maker  does  not 
give  or  confirm  a  right  of  action  against  the 
indorser  of  a  note.  Costs  are  not  a  neces- 
sary consequence  of  a  suit ;  they  depend  on 
the  recovery  of  damages.  • 

Per  Curiam.  Though  the  general  rule  is,  that 
payment  of  a  less  sum,  after  the  debt  is  due,  in 
satisfaction  of  the  debt,  is  not  good,  byway  of 
accord  and  satisfaction,  yet  that  rule  ought  not 
to  be  applied  to  a  case  like  the  present,  where 
the  payment  which  was  accepted  in  satisfac- 
tion exceeded  the  principal  sum  in  the  note,, 
and  only  fell  short  about  two  dollars,  in  the 
calculation  of  interest.  The  question  as  to 
the  time  to  which  interest  is  to  be  computed  is 
flexible,  and  depends  much  upon  circum- 
stances preceding  and  attending  the  settlement 
of  parties.  They  are  not  apt  to  be  precise  as 
to  a  day  and  to  a  cent  in  the  computation  of 
interest.  In  many  cases  interest  is  uncertain 
damages,  and  ought  not  to  be  considered  as  a 
part  of  the  debt,  within-  the  purview  of  that 
rigid  and  rather  unreasonable  rule  of  the  old 
law.  And  as  to  the  costs,  we  have  heretofore 
ruled  (1  Caines,  66)  that  the  settlement  by  the 
party  of  the  debt,  without  noticing  the  costs, 
leaves  the  costs  to  be  borne  by  *each  [*272 
party.  The  case  of  Tillotaon  v.  Preston  (3 
Johns.  Rep.,  229)  goes  to  establish  the  validity 
of  the  plea  upon  both  the  points  which  are 
here  suggested. 

Judgment  for  the  defendant. 

Cited  in— 7  Johns.,  402 ;  14  Wend.,  104:  15  Wend., 
80 ;  6  N.  Y.,  297  ;  43  N.  Y.,  246;  4  Hun,  430;  7  Barb., 
562;  30  Barb..  401;  61  Barb.,  189:  5  How.  Pr.,  42: 
Edra.,199;4  Leg:.  Obs.,  71;  Blatchf .  &  H.,  449:  1(B 
Mass.,  36. 


FREAR  r.  HARDENBERGH. 

Agreement  to  sett  Land* — To  pay  for  Improve- 
ments— Statute  of  Frauds — Nudum  Pactum 
— Consideration. 

A  entered  on  land  belonging  to  B,  and,  without 
his  knowledge  or  authority,  cleared  it,  made  im- 
provements, erected  buildings,  &c.  B  afterwards 
agreed  by  parol  with  A  (against  whom  he  had 
brought  an  action  of  ejectment  to  recover  the  pos- 
session) that  he  would  sell  the  land  to  A  as  -wild 
land,  or  pay  him  for  the  improvements  he  had 
made.  It  was  held  that  though  the  promise  to  sell 
was  clearly  void  by  the  statute  of  frauds,  yet  the 
promise  to  pay  for  the  improvements  made  on  the- 
land  was  not  within  the  statute.  But  the  promise 
to  pay  for  the  work  done,  and  improvements  made 
without  the  request  of  B,  was  a  innlinn  pattum,  on 
which  no  action  could  be  maintained. 

There  is  neither  a  legal  nor  moral  obligation  on 


NOTE.— Statute  of  frauds— Contract  to  pay  for  im- 
provement*—Possession. 

Ttiat  an  agreement  to  pay  for  improvements  on 
Intnl.  distinct  from  the  title  or  possession,  is  not 
within  the  statutes  of  frauds  as  being  an  agreement 
concerning  an  interest  in  land,  see  Benedict  v. 
Beebe,  11  Johns.,  145;  Lower  v.  Winters,  7  Cow.. 
283;  Scoggin  v.  Slater,  22  Ala-,  <J87:  Thouvessin  v. 
Lea,  26  Tex.,  612.  See,  also,  Keyser  v.  School  Dis- 
trict, 35  N.  H.,  477 ;  Clark  v.  Schultz,  4  Mo.,  235. 

Contra  of  an  agreement  to  sett  and  deliver  posses- 
sion and  improvements.  Howard  v.  Easton,  7 
Johns.,  205. 

See,  however,  Clark  v.  Gellerson,  20  Me.,  18. 
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the  owner  of  land  to  pay  for  the  work  and  labor 
done  upon  it,  by  one  who  has  entered  without  his 
consent,  or  any  color  of  right,  and  held  the  posses- 
sion against  him. 

Citations— Stat.  Frauds,  N.Y.,  Rev.  Stat.,  136,  sec. 
11 ;  29  Car.  II.,  ch.  3,  sec.  4 ;  6  East,  609 ;  1  Ld.  Raym., 
182;  2  B.  &  Pul.,  452. 

THIS  was  an  action  of  assumpsit.  Besides  a 
count  for  work  and  labor,  a  quantum 
meruit,  and  the  usual  counts,  the  declaration 
contained  the  following  count  :  "  For  that 
whereas  the  said  defendant  was  indebted  to 
the  said  plaintiff,  in  the  further  sum  of  $1,000, 
&c.,  for  building  and  erecting  on  the  lands 
and  premises  of  the  defendant,  two  dwelling- 
houses,  two  barns,  two  barracks,  &c.,  and 
also  for  clearing,  cultivating,  and  improving 
two  hundred  acres  of  land,  of  him  the  said 
defendant,  and  at  his  special  instance  and 
request,  he,  the  said  defendant,  in  considera- 
tion thereof,  afterwards,  &c.,  promised  to  pay, 
&c.,  the  said  sum  of  money,"  &c.  There  was 
also  a  quantum  ment/it  on  the  work  and  labor, 
in  the  last  count.  Plea,  non  assumpsit. 

The  cause  was  tried  at  the  Ulster  Circuit  in 
October  last. 

The  counsel  for  the  plaintiff  stated,  at  the 
trial,  that  the  action  was  to  recover  compensa- 
tion for  improvements  made  by  the  plaintiff 
on  the  defendant's  land  ;  and  the  following 
evidence  was  offered  and  objected  to  by  the 
defendant's  counsel,  but  admitted  by  the 
judge,  reserving  his  opinion  as  to  its  compe- 
tency. 

273*]  *A.  Wiley,  a  witness,  testified  that 
about  four  years  ago,  and  about  the  time  the  de- 
fendant brought  an  action  of  ejectment  against 
the  plaintiff  for  the  premises  in  question,  he 
heard  the  defendant  say  that  he  meant  to  use 
the  plaintiff  well  ;  and  after  a  verdict  had  been 
given  for  the  present  defendant  in  the  action 
of  ejectment,  that  he  meant  to  give  the  plaint- 
iff a  good  chance,  and  do  well  by  him. 

Anothei  witness  testified  that  before  the  suit 
in  ejectment  was  brought  against  the  plaintiff 
by  the  defendant,  the  defendant  said  he  would 
pay  the  plaintiff  for  the  improvements  he  had 
made  on  the  land,  or  sell  it  to  him  as  wild 
land  ;  that  he  did  not  want  the  plaintiff's 
labor  for  nothing  ;  that  he  meant  to  pay  him 
for  his  labor,  and  would  not  distress  him. 
The  land  from  which  the  plaintiff  was  ejected 
was  about  200  acres,  on  which  the  plaintiff 
had  lived  6  or  7  years,  and  had  cleared  60  or 
70  acres  of  the  land,  and  had  built  a  log-house, 
barn,  and  hay-house  ;  the  plaintiff  did  not 
acknowledge  the  title  of  the  defendant,  but 
held  out  in  defense  of  his  possession,  against 
the  action  of  ejectment. 

It  also  appeared  that  the  plaintiff  had  bought 
the  possession  of  one  Schoonmaker,  and 
moved  on  to  the  land  ;  that  after  the  action  of 
ejectment  was  brought  by  the  defendant 
against  the  plaintiff,  the  plaintiff  and  defend- 
ant agreed  that  if  the  defendant  recovered  in 
the  ejectment  suit,  he  would  sell  the  land  to 
the  plaintiff  as  wild  land,  or  pay  him  the 
value  of  the  improvements  he  had  made. 
This  agreement  was  not,  however,  reduced  to 
writing  ;  and  the  grounds  on  which  the  de- 
fendant's counsel  objected  to  the  evidence, 
and  afterwards  moved  for  a  nonsuit,  were, 
1.  That  if  any  such  agreement  was  made,  it 
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was  a  special   contract,  and  ought  to  have 
been  set  forth  in  the  plaintiff's  declaration. 

2.  That  not  being  in  writing,  it  was  within 
the  statute  of  frauds. 

*3.  That  it  was  a  nudum  pactum,  [*274 
upon  which  no  action  could  be  maintained. 

On  the  evidence  given,  the  judge  nonsuited 
the  plaintiff. 

The  defendant  now  moved  to  set  aside  the 
nonsuit,  for  the  misdirection  of  the  judge. 

Mr.  Everteon,  for  the  plaintiff.  1.  If  the 
contract  is  within  the  statute  of  frauds,  it 
must  be  on  the  ground  that  the  improvements 
are  part  of  the  land,  or  are  to  be  considered  as 
land.  But  the  improvements  consisted  in 
buildings,  which  form  no  part  of  the  realty. 
They  were  log-houses  not  attached  to  the  free- 
hold, and  might  be  removed  by  a  tenant.  A 
contract  for  the  sale  of  timber  growing  on 
land  (Lord  Raym.,  18),  or  for  a  growing  crop 
of  wheat,  need  not  be  in  writing.  (1  Bos.  & 
Pull.,  897  ;  1  Com.  on  Contr.,  75.)  But  the 
subject  of  the  contract  on  which  this  suit  is 
brought  is  the  work  and  labor,  and  not  the 
buildings  or  improvements.  The  subject  mat- 
ter of  the  contract  is  not  any  interest  in  or 
concerning  land. 

2.  Next  as  to  the  consideration.  It  is  true 
that  if  a  consideration  be  past,  and  the  party 
derives  no  benefit  from  it,  no  action  can  be 
maintained.  It  is  a  nudum  pactum.  But 
where  a  benefit  has  been  derived  from  the 
service  performed,  and  the  party  acknowledges 
the  benefit,  and  promises  compensation,  this 
is  sufficient  to  raise  an  implied  request,  so  as 
to  support  the  assumpxit.  The  reason  why  a 
consideration  wholly  past,  or  executed,  will 
not  support  a  subsequent  promise  is,  that  a 
person  ought  not  to  be  made  liable  against 
his  consent,  for  services  rendered  without  his 
request.  (1  Comyn  on  Contracts,  20,  23  ;  Cro. 
Eliz. ,  94.)  If  a  person  is  bound  in  conscience 
to  make  compensation,  it  is  sufficient  to  sup- 
port the  promise.  (3  Bos.  &  Pull.,  249  n,  a, 
2  Atkyn,  83.)  Where  a  consideration  is  con- 
tinuing, it  will  support  an  assumpsit ;  here 
the  consideration  was  not  perfectly  executed, 
or  past.  The  plaintiff  continued  on  the  land, 
bestowing  his  labor  in  making  improvements. 

*The  special  agreement  referred  to  [*27o 
a  sale  of  the  land,  and  was  no  doubt  within 
the  statute  of  frauds  ;  but  four  or  five  years 
before  this  suit  was  brought,  and  before  the 
action  of  ejectment,  the  defendant  said  he 
would  compensate  the  plaintiff  for  his  labor. 
This  ought  to  have  been  left  to  the  jury,  as 
evidence  of  a  request,  so  as  to  support  the 
assumpsif.  Permission  in  this  case  amounts  to 
assent,  and  an  assent,  on  the  part  of  the  de- 
fendant, is  equivalent  to  a  request.  The  whole 
evidence  ought  to  have  been  left  to  the  jury 

Mr.  Fisk,  contra.  Though  the  plaintiff  orig- 
inally entered  on  the  land  without  any  color 
or  pretense  of  right,  yet  he  afterwards  resisted 
the  claim  of  the  defendant,  and  compelled  him 
to  bring  an  action  of  ejectment,  to  recover  the 
possession.  This  is  clearly  a  nudum  pactum. 
The  promise  of  the  defendant  was  purely  gra- 
tuitous, and  without  consideration.  Every 
trespasser  on  land  would  have  an  equal  claim 
with  the  plaintiff,  to  be  compensated  for  the 
work  and  labor  he  may  have  performed,  incut- 
ting  down  trees. 
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Again,  this  agreement  is  within  the  statute 
of  frauds.  In  Crosby  v.  Wadwnorth  (6  East,  607) 
it  was  decided  that  a  contract  for  the  purchase 
of  wheat  growing  on  laud  was  within  the  stat- 
ute of  frauds.  And  in  the  case  of  Wadding- 
Ion  a '  al.  v.  Bi-ixtow  (2  Bos.  <fe  Pull.,  452),  a 
written  agreement  for  the  sale  of  hops  grow- 
ing on  land  was  held  not  to  be  an  agreement 
for  goods,  but  as  concerning  the  land. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  material  objections  to  the  maintenance 
of  the  action,  urged  on  the  argument,  are, 
that  the  contract  proved  is  within  the  statute 
of  frauds,  and  that  it  is  a  nudum  pactum. 

The  4th  clause  of  the  llth  section  of  our 
statute  of  frauds  (2  Rev.  Stat.,  135),  corres- 
ponding with  the  4th  clause  of  the  4th  section 
of  the  statute  of  29  Car.  II.,  ch.,  3,  it  is  con- 
tended, renders  the  promise  in  this  case  nuga- 
276*]  tory.  The  words  *are.  "that  no  ac- 
tion shall  be  brought,  whereby  to  charge  any 
person,  upon  any  contract,  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest 
in,  or  concerning  them,"  &c.  One  part  of  the 
contract  proved  is  certainly  within  the  terms 
of  this  clause  of  the  statute,  I  refer  to  that 
part  of  the  agreement  by  which  the  defendant 
undertook  to  sell  the  land  to  the  plaintiff,  as 
wild  land,  and  so  far  the  promise  is  rendered 
nugatory  by  the  statute.  The  other  part  of 
the  promise  does  not,  in  my  apprehension, 
come  within  the  statute*'  it  was  not  a  contract, 
or  sale  of  lands,  tenements,  or  hereditaments; 
or  any  interest  in  or  concerning  them;  but  re- 
lated to  the  labor  only,  which  had  been  be- 
stowed on  the  land,  under  the  denomination 
of  improvements.  Was  it  ever  supposed  that 
a  parol  contract,  to  pay  for  work  to  be  done  on 
land,  or  for  what  had  been  done,  if  at  the  in- 
stance and  request  of  the  promiser,  was  a  void 
undertaking  as  under  the  statute?  The  con- 
tract in  such  case  does  not  go  to  take  from  the 
promiser  the  land,  or  any  interest  in,  or  con- 
cerning it.  The  statute  could  have  in  view  to 
avoid  such  agreements  in  relation  to  lands,  as 
rested  in  parol,  only  where  some  interest  was 
to  be  acquired  in  the  land  itself,  and  not  such 
as  were  collateral,  and  by  which  no  kind  of 
interest  was  to  be  gained,  by  the  agreement,  in 
the  land.  The  defendant's  counsel  relied 
much  on  the  case  of  Crosby  v.  Wndsworth  (6 
East,  609).  If  that  case  beadmitted  to  be  law, 
with  respect  to  which  there  is  doubt  (1  Ld. 
Raym.,  182),  still  that  case  differs  widely  from 
the  present.  There  the  agreement  was  by 
parol  for  the  purchase  of  a  standing  crop  of 
mowing  grass,  then  growing,  for  20  guineas; 
neither  earnest  was  paid,  nor  was  possession 
given  to  the  vendee,  and  before  any  of  the 
grass  was  cut,  the  vendor  told  the  vendee  he 
should  not  have  it.  Lord  Ellenborough  and 
the  court  considered  the  agreement  to  be  a  con- 
tract, or  sale  of  an  interest  in,  or,  at  least,  an 
277*]  interest  concerning  lands.  The  *dif- 
ference  between  the  cases  is  manifest;  in  the 
present  case,  the  agreement,  so  far  as  relates 
to  compensation  for  the  labor  in  making  the 
improvements,  does  not  affect  any  interest  in 
the  land,  or  concerning  it.  The  case  of  Wad- 
dington  v.  Brixtmn,  also  relied  on  by  the  de- 
fendant, is  still  less  applicable  to  the  present 
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case.  That  case  turned  on  the  exposition  of 
the  Stamp  Act,  on  an  agreement  for  the  sale  of 
hops;  the  effect  of  the  statute  of  frauds  is  not 
mentioned  in  the  case.  I  conclude; therefore, 
this  branch  of  the  case,  by  saying  that  the 
statute  of  frauds  does  not  touch  this  agree- 
ment. 

Next,  is  the  promise  a  nudum  pactum,  for 
the  want  of  consideration?  It  undoubtedly  is 
so,  unless  there  existed  such  an  equitable  or 
moral  duty  on  the  part  of  the  defendant,  to 
pay  for  the  improvements  made  by  the  plaint- 
iff, as  will  uphold  the  promise;  for  it  is  past 
and  executed.  There  is  no  evidence  to  show 
that  it  was  executed,  either  at  the  express  or 
implied  request  of  the  defendant.  (1  Fonbl., 
336,  and  the  cases  there  cited.)  A  considera- 
tion is  where  there  is  a  benefit  to  the  party 
promising,  or  a  loss  to  the  person  to  whom  the 
promise  is  made.  The  present  case  is  without 
either  of  those  ingredients,  for  it  does  not  ap- 
pear, nor  is  there  the  least  reason  to  believe, 
that  the  plaintiff  did  a  single  act,  or  forebore 
to  do  any  act,  in  consequence  of  the  defend- 
ant's promise;  he  never  admitted  that  the  de- 
fendant had  any  right  to  the  land,  but  with- 
stood his  claim  to  the  utmost.  The  defend- 
ant, then,  received  no  benefit  from  the  prom- 
ise, and  the  plaintiff  did  nothing  in  conse- 
quence of  it.  As  it  stands  in  the  case,  there 
was  no  mutuality;  the  defendant  was  to  pay 
the  plaintiff  for  his  improvements,  but  the 
plaintiff  was  to  be  at  liberty  to  controvert  his 
title,  and  to  put  him  to  the  charge  of  evincing 
it  in  a  court  of  justice.  Will  the  moral  obli- 
gation assist  the  plaintiff's  case?  There  may 
be  cases  in  which  the  law  will  not  afford  a 
remedy,  when  a  promise  intervening  will  give 
a  right  of  action.  I  shall  not  undertake  to  dis- 
criminate *between  such  as  do,  and  [*278 
such  as  do  not,  afford  a  sufficient  considera- 
tion, because,  in  the  present  case,  I  do  not 
think  there  existed  the  least  moral  obligation 
on  the  defendant  to  pay  for  the  improvements 
made  by  the  plaintiff.  The  plaintiff  knowing- 
ly entered  on  land  not  his  own.  without  any 
authority  from  the  owner,  and  without  the 
semblance  of  right.  The  improvements  made 
by  him  were  at  his  peril ;  to  consider  these 
services  meritorious,  would  be  to  encourage 
depredations  on  private  property.  I  am,  there- 
fore, of  opinion  that  the  motion  to  set  aside 
the  nonsuit  ought  to  be  denied. 

Judgment  of  nonsuit. 

Cited  in— 11  Johns.,  146 ;  7  Cow.,  264 ;  4  Wend.,  273 ; 
6  Wend.,  648 ;  15  Wend.,  387  :  24  Wend.,  100;  64  Barb., 
293;  2  Gall.,  143;  3  Wood.  &  M.,  482;  46  Ind.,  497: 
24  Wis.,  208 ;  38  N.  Y.  L.,  222 ;  35  Wis.,  388. 


JACKSON,  ex  dem.  HAINES  ET  AL., 

v. 

WOODS   ET  AL. 

Ejectment*  Against  Five  Defendant* — Joint 
Pleas —  Verdict — Judgment  Againat  Defend- 
ants Severally. 

An  action  of  ejectment  Was  brought  against  five 
defendants,  who  entered  into  the  consent  rule 
jointly,  and  pleaded  jointly.  They  severally  pos- 
sessed the  premises,  in  separate  parts ;  and  the  jury 
found  each  defendant  separately  guilty  as  to  that 
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part  of  the  premises  in  his  separate  possession,  and 
not  guilty  as  to  the  other  parts  possessed  by  the 
other  defendants.  It  was  held  that  the  plaintitf  was 
entitled  to  judgment  against  ati  the  defendants,  sev- 
erally, according  to  the  verdict. 

Citations-Tidd's  K.  B.  Pr.,  805;  Cro.  Car.,  54;  11 
Co.,  5  :  Cro.  Car.,  178  ;  Barnes,  170  ;  2  Strange,  1149  ;  2 
Johns.,  438. 


S  was  an  action  of  ejectment,  for  part  of 
JL  lot  No.  65.  in  the  townshimof  Milton. 
There  were  live  defendants,  who  entered  into 
the  consent  rule  jointly,  and  pleaded  jointly. 
The  case  was  tried  at  the  Cayuga  Circuit,  the 
16th  June,  1809,  before  Mr.  Justice  Van  Ness. 
Two  of  the  lessors  of  the  plaintiff  proved 
title  to  the  premises  in  question,  and  that  the 
defendants  were  in  possession,  in  separate  and 
distinct  parts,  but  not  jointly.  The  jury 
found  each  of  the  defendants  guilty,  as  to  that 
part  of  the  premises  in  his  separate  possession, 
and  not  guilty  as  to  the  other  parts  in  the  pos- 
session of  the  other  defendants  ;  and  assessed 
the  damages  to  six  cents  against  each  defend- 
ant separately. 

279*]  *Mr.  Sedgwtck.  for  the  plaintiff,  ob- 
served that  this  case  was  distinguishable  from 
that  of  Jackson,  ex  dem.  Murray  et  al.,  v.  Hazen 
(2  Johns.  Rep.,  438).  The  jury  have  found  the 
defendants  severally  guilty,  and  assessed  sev- 
eral damages  ;  and  in  trespass  against  several 
defendants,  the  jury  may  find  them  separately 
guilty,  and  assess  separate  damages,  on  which 
the  plaintiff  may  enter  several  judgments.  (5 
Burr.,  2790;  Bull,  N.P.,  94;  Esp.  Dig.,  420). 
The  same  rule  applies  also  in  trover  (Cro.  Car., 
54);  and  there  is  no  reason  why  it  should  not  be 
applicable  to  an  action  of  ejectment.  Former- 
ly, where  there  were  several  actions  of  eject- 
ment against  several  defendants,  in  relation  to 
the  same  title,  it  was  usual  to  move  to  have 
them  consolidated.  (Runnington.  187.)  No  in- 
convenience can  result  from  joining  all  the  de- 
fendants in  one  action,  and  recovering  against 
them  separately,  according  to  their  several  pos- 
sessions. 

Mr.  Kirkland,  contra,  relied  on  the  case  of 
Jackson,  ex  dem.  Murray  et  al.  ,  v.  Hazen,  as  de- 
cisive that  the  plaintiff  was  bound  to  prove  a 
joint  possession  of  all  the  defendants,  and 
could  not  recover  against  them  separately.  He 
said  that  different  trespasses  on  different  days 
could  not  be  joined  in  the  same  action;  and 
that  the  cases  cited  were  those  in  which  the 
trespass  was  joint.  ' 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

This  was  an  ejectment  for  part  of  lot  No. 
65,  in  Milton.  All  the  defendants  entered 
into  the  consent  rule  jointly,  and  pleaded 
jointly,  and  the  jury  found  them  all  guilty, 
specially;  that  is,  they  found  that  none  of 
them  possessed  jointly  with  any  of  the  rest, 
but  that  they  severally  had  distinct  and  sep- 
arate possessions  of  the  premises  demanded. 

The  question  is,  whether  the  lesssor  of  the 
plaintiff  is  entitled  to  judgment  upon  this  ver- 
dict, against  all,  or  any  of  the  defendants. 
28O*]  *I  cannot  find  any  case  in  the  books 
that  gives  a  clear  and  direct  decision  of  this 
question. 

The  general  rule  in  actions  for  torts  against 
several  who  join  in  a  plea  is,  that  the  jury  may 
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find  some  guilty  of  part,  or  at  one  time,  and 
the  others  guilty  of  another  part,  or  at  another 
time,  and  that  in  either  of  those  cases  they 
may  assess  several  damages.  (Tidd's  K.  B. 
Pr.,  805.)  The  case  of  Player  v.  Warn  &  Dews 
(Cro.  Car. ,  54)  is  to  this  effect.  That  was  an 
action  of  trover  for  2,000  bushels  of  coal.  The 
defendants  joined  in  their  plea  ;  the  jury  found 
them  guilty,  severally,  for  several  loads  of  the 
coal,  and  several  damages  were  assessed,  and 
judgment  was  given  against  them  severally, 
for  the  damages  and  entire  costs,  but  there  was 
but  one  judgment  in  misericordia.  This,  on 
error  to  the  Exchequer  Chamber,  was  held 
well  ;  and  the  court  said  that  where  the  tres- 
pass is  several,  and  one  at  one  time,  and  one 
at  another,  and  so  found,  although  it  be  con- 
trary to  the  supposal  of  the  writ,  yet  being 
found  by  verdict,  it  shall  be  good,  and  the 
plaintiff  shall  have  judgment  according  to  the 
verdict ;  and  there  were,  it  was  said,  divers 
precedents  to  that  purpose.  This  decision  was 
agreeable  to  one  of  the  resolutions  in  Sir  John 
Heydon's  case  (11  Co.,  5).  Torts  are  joint  and 
several  ;  and  on  a  joint  suit  and  issue,  one  de- 
fendant may  be  found  guilty,  and  another  ac- 
quitted. 

Considering,  then,  an  action  of  ejectment, 
in  its  original  character,  as  an  action  of  tres- 
pass strictly,  there  would  seem  to  be  no  doubt 
but  that  the  plaintiff,  in  the  present  case, 
would  be  entitled  to  judgment,  against  all  the 
defendants  severally,  according  to  the  verdict. 
Though  it  be  now  a  mixed  action,  yet  the 
same  rule  may  well  apply,  as  in  trespass,  of 
finding  the  defendants  severally  guilty  of  parts 
of  the  trespass,  and  of  finding  some  guilty, 
others  not  guilty.  The  plaintiff  is  not  held,  as 
in  actions  on  contracts,  to  maintain  a  joint 
charge,  and  prove  a  joint  possession.  In 
Deckrow  et  al.  v.  Jenkins  (Cro.  Car.,  178)  the 
ejectment  *was  against  four  defendants,  [*2 8 1 
and  three  were  found  guilty  as  to  part,  and 
not  guilty  as  to  the  residue,  and  the  fourth  was 
found  not  giiilty  generally  :  and  this  on  error 
was  held  to  be  a  good  finding,  and  the  judg- 
ment in  pursuance  of  the  verdict  was  affirmed. 
In  the  case  of  Grimstone  v.  Burgers  et  al.  in 
the  C.  B.  (Barnes,  176),  there  were  sixteen 
ejectments,  and  sixteen  several  issues  thereon, 
and  each  declaration  contained  a  large  number 
of  messuages,  and  were  word  for  word  the 
same,  and  the  court  on  motion,  and  after  oppo- 
sition by  the  plaintiff,  ordered  the  ejectment 
to  be  consolidated.  A  similar  motion  was,  a 
few  years  afterwards,  denied  in  the  King's 
Bench,  in  Smith  v.  Crabb  (2  Str.,  1149),  not 
upon  any  ground  that  goes  to  affect  such  a 
finding  as  the  present,  but  on  this  other  ground, 
which  would  apply  equally  to  all  actions  of 
trespass,  that  it  would  be  obliging  the  plaintiff 
to  go  on  in  all,  when  perhaps  he  might  be 
ready  in  some  of  the  causes  only.  Here  the 
plaintiff  made  his  election,  in  the  first  instance, 
to  go  on  against  all,  and  the  defendants  ac- 
quiesced by  their  joint  plea ;  and  this  mode  of 
consolidating  the  claims  against  each  trespass- 
er, by  consent  of  both  parties,  ought  to  be 
encouraged  as  tending  to  prevent  multiplicity 
of  suits.  I  cannot  see  any  objection  to  the 
recovery.  To  allow  the  plaintiff  to  elect  and 
take  his  judgment  against  any  one  of  the  de- 
fendants, and  no  more,  would  be  very  arbi- 
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trary,  and  without  any  kind  of  rule.  The 
defendants  are  all  equally  entitled  to  their 
judgment  against  the  plaintiff,  prof  also  clainore, 
or  they  ought  equally  to  be  put  in  minericordia, 
for  they  are  all  equally  trespassers.  To  dis- 
miss the  plaintiff,  and  turn  him  round  to  a 
separate  ejectment  against  each  defendant, 
would  be  nothing  but  vexation  to  all  parties  ; 
it  would  be  applying  to  torts  the  rule  appli- 
cable only  to  contracts,  that  if  you  declare  for 
a  joint  possession,  you  must  show  one.  The 
case  of  Jackson,  ex  dem.  Murray  et  al.  v.  Hazen, 
in  this  court  (2  Johns.  Rep.,  438),  is  an  author- 
282*]  ity  to  show  that  you  *need  not  prove 
a  joint  possession  as  laid  ;  and  though  that 
case  may,  in  other  respects,  be  considered  as 
bearing  upon  this,  yet  they  are  not  precisely 
parallel.  The  plaintiffs  there  made  out  a  joint 
possession,  as  to  part  of  the  defendants,  and 
not  as  to  the  others,  and  the  court  thought 
proper  to  limit  the  recovery  to  the  joint  poses- 
sion  shown.  Perhaps  the  doctrine  in  that  case 
may  have  been  pressed  too  far,  and  I  feel  un- 
willing to  extend  it  to  other  cases  not  exactly 
analogous.  Upon  the  whole,  my  opinion  is 
that  the  plaintiff  is  entitled  to  judgment  against 
all  the  defendants. 

Judgment  accordingly. 

Cited  in— 5  Wend.,  97  ;  7  Wend.,  158 ;  21  Wend.,  599 : 
4  Wash.,  43. 


J.  V.  N.  YATES  v.  LANSING. 

Liability  of  Judges  acting  Officially  —  Commit- 
ment by  Chancellor  of  Officer  of  Chancery  — 
Habeas  Corpus  —  Discharge  —  Recommitment 
by  Chancellor  —  Jurisdiction. 

Where  the  Chancellor  committed  one  of  the  offi- 
cers in  chancery,  for  malpractice  and  contempt. 
and  a  judge  of  the  Supreme  Court,  on  a  halieas 
corpiix,  discharged  the  officer  :  and  he  was  after- 
wards recommitted  by  the  Chancellor  for  the  same 
offense  ;  it  was  held  that  the  Chancellor  was  not 
liable  to  an  action  by  the  officer,  for  the  penalty 
given  by  the  5th  section  of  the  Habeas  Corpus  Act 
(sess.  24,  ch.  &5). 

The  penalty  given  by  the  statute  is  imposed  on 
individuals  acting  ministerially  out  of  court,  and 
does  not  apply  to  the  acts  of  a  court  done  of  record. 

Superior  courts  of  general  jurisdiction  are  not 
liable  to  answer  personally  for  acts  done  by  them 
in  a  judicial  capacity,  or  for  errors  of  judgment. 

Though  a  judge  in  vacation,  who  refuses  to  allow 
a  writ  of  habeas  corpw,  is  liable  to  an  action  on  the 
statute,  as  the  allowance  by  him  in  vacation  is  not 
a  judicial  act,  yet  the  judgos  of  the  Supreme  Court, 
sitting  as  a  court,  in  term  time,  may,  in  their  dis- 
cretion, refuse  a  habeas  corpus. 

Citotions-4  Johns.,  317  :  1  Mod.,  184  ;  2  Mod.,  218  ; 
10  Co.,  68  ;  Hardr..  480  ;  2  Bl.  Uep.,  1141  ;  1  Hawk.,  ch. 
7,  p.  6  :  Book  of  Assise,  27  Ed.  III.,  pi.  18  :  21  Ed.  III., 
Hil.,  pi.  16  ;  9  Hen.  VI.,  60,  pi.  9  ;  9  Ed.  IV.,  3.  pi.  10  ; 
21  Ed.  IV.,  67,  pi.  49:  Staund.  P.  C.,  173;  12  Co.,  23; 
2  Kolle  Abr..  199  ;  12  Mod.,  386  ;  1  Salk.,  398  ;  1  Ld. 
Harm.,  454  ;  2  Bl.  Rep.,  1145  ;  Cowp.,  172  ;  1  Day,  315  ; 
2  Hawk.,  ch.  15,  sec.  24;  1  Leon.,  323. 


S  was  an  action  of  debt,  brought  against 
-L  the  defendant  (who  is  Chancellor  of  the 
State),  to  recover  the  penalty  of  $1,250,  under 
the  fifth  section  of  the  Iiabeas  Corpus  Act, 
which  declares  "that  no  person  who  shall  be 
set  at  large  upon  any  habeas  corpus,  shall  be 
again  imprisoned  for  the  same  offense,  unless 
by  the  legal  order  or  process  of  the  court 
wherein  he  is  bound  by  recognizance  to  ap- 
pear, or  other  court  having  jurisdiction  of  the 
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cause  ;  and  that  if  any  person  shall  knowing- 
ly, contrary  to  this  act,  recommit  or  imprison, 
or  cause  to  be  recommitted  or  imprisoned,  for 
the  same  offense,  or  pretended  offense,  any 
person  so  set  at  large.  *or  shall  know-  [*28«> 
mgly  aid  or  assist  therein,  he  shall  forfeit  to 
the  party  aggrieved  $1,250,  any  colorable  pre- 
tense or  variation  in  the  warrant  of  commit- 
ment notwithstanding." 

The  declaration  stated  that  on  the  18lh 
August,  18U8,  the  plaintiff  was  arrested  by  the 
sheriff  of  Albany,  by  virtue  of  a  writ  of  at- 
tachment issued  out  of  the  Court  of  Chancery, 
&c.  ;  that  so  being  arrested  and  in  custody  of 
the  said  sheriff,  and  not  been  convict  or  in 
execution,  by  legal  process  or  commitment 
for  high  treason,  &c.,  the  plaintiff,  afterwards, 
to  w.it,  on  the  18th  August,  in  vacation  term, 
sued  out  a  habeas  corpus,  under  the  seal  of  the 
Supreme  Court,  which  was  allowed,  accord- 
ing to  the  statute,  by  the  Hon.  Ambrose  Spen- 
cer, one  of  the  justices  of  the  Supreme  Court, 
&c.,  and  that  on  the  19th  August,  he  was,  by 
virtue  of  the  said  writ  of  habeas  corpus,  brought 
before  Mr.  Justice  Spencer,  at,  &c.,  who,  upon 
the  return  of  the  said  writ,  ordered  the  plaint- 
iff to  be  discharged,  and  set  at  large,  &c.,  and 
the  said  sheriff  accordingly  set  at  liberty  and 
discharged  the  plaintiff,  &c.  Nevertheless  the 
defendant,  well  knowing  the  premises,  and 
not  regarding  the  statute,  &c.,  afterwards,  on 
the  12th  September,  1808,  knowingly,  wrong- 
fully, and  contrary  to  the  statute  aforesaid, 
did  cause  the  plaintiff  to  be  recommitted  and 
imprisoned  for  the  same  offense  set.  forth  in 
the  said  process  or  writ  of  attachment,  by 
color  or  pretense  of  a  certain  order  bearing 
date  the  5th  September,  1808,  made  by  the  de- 
fendant, &c.,  and  did  cause  the  plaintiff  to  be 
wrongfully  and  unlawfully  recommitted  and 
imprisoned  by  the  sheriff  of  Albany,  for  a  long 
time,  to  wit,  for  the  space  of  48  hours,  and 
which  order  was  not  the  legal  order  or  process 
of  any  court  wherein  the  plaintiff  was  bound 
by  recognizance  to  appear,  nor  of  any  court 
having  jurisdiction  of  the  cause.  By  reason 
whereof,  &c. 

The  defendant  pleaded,  "  that  on  the  13th 
day  of  June,  1808,  and  for  a  long  time  before, 
he,  the  said  *John  Lansing,  Jun.,  was  [*284 
and  ever  since  has  been,  and  still  is,  Chancel- 
lor of  this  State,  to  wit,  &c.,  and  that  he,  as 
Chancellor  of  this  State,  and  not  otherwise,  at 
a  court  of  chancery  of  this  State,  at,  &c.,  on 
the  13th  June  1808,  as  it  was  right  and  lawful 
for  him,  as  Chancellor  aforesaid  to  do,  made 
an  order,  of  the  tenor  and  effect  following, 
&c.  (Here  the  order  was  set  forth.)  And  the 
said  John  Lansing,  Jun.,  further  says  that  he, 
as  Chancellor  of  the  State,  and  not  otherwise, 
on  the  17th  August,  1808,  at,  &c.,  caused  a 
writ  of  attachment  to  be  issued  against  the 
said  J.  V.  N.  Yates,  out  of  the  said  court  of 
chancery,  under  the  seal  of  the  said  court,  in 
the  words  following  (here  was  set  forth  the 
writ  of  attachment);  and  caused  the  said  writ 
of  attachment  on  the  day  and  year  last  afore- 
said, to  be  delivered  to  the  sheriff  of  the  City 
and  County  of  Albany,  to  be  executed  accord- 
ing to  law,  as  it  was  fight  and  lawful  for  him 
the  said  John  Lansing,  Jun.,  as  Chancellor  of 
this  State,  to  do,  which  writ  of  attachment 
and  order  are  the  same  writ  of  attachment,  or 
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the  order  recited  therein,  mentioned  in  the  de- 
claration of  the  said  J.  V.  N.  Yates,  and  not 
other  or  different ;  and  that  the  said  J.  V.  N. 
Yates  was,  under  and  by  virtue  of  the  said 
writ  of  attachment,  imprisoned  by  the  sheriff 
of  the  City  and  County  of  Albany,  as  the 
said  J.  V.  N.  Yates,  in  his  said  declaration, 
hath  alleged,  and  as,  &c.,  and  the  said  -John 
Lansing,  Jun.,  further  says,  that  true  it  is, 
that  the  writ  of  habeas  cot-pus,  mentioned  in 
the  said  declaration,  was  sued  out,  prosecuted, 
allowed,  signed,  indorsed  and  delivered,  &c., 
and  that,  in  obedience  to  the  command  of  the 
said  writ  of  Imbed*  corpus,  the  said  sheriff  had 
the  body  of  the  said  J.  V.  N.  Yates  before 
Ambrose  Spencer,  Esq.,  one  of  the  justices, 
&c.,  with  the  said  writ  of  habeas  corpus,  and 
did  certify  and  return,  &c.  And  the  said  jus- 
tice did,  thereupon,  order  and  direct,  that  the 
said  sheriff  should  set  at  large  the  said  J.  V. 
N.  Yates  of  and  from  the  caption  and  deten- 
285*]  tion  by  pretext  *of  the  said  writ  of  at- 
tachment, and  that  the  said  sheriff,  in  obe- 
dience to  the  said  order  and  direction,  did  set  at 
liberty  and  discharge  the'  said  J.  V.  N.  Yates, 
&c.  But  he,  the  said  John  Lansing,  Jun., 
says  that  he,  as  Chancellor  of  this  State,  and 
not  otherwise,  at  a  court  of  chancery,  held, 
&c.,  on  the  5th  September,  1808,  as  it  was 
right  and  lawful  for  him,  as  Chancellor  of 
this  State,  to  do,  made  an  order  to  the  tenor 
and  effect  following  (here  the  order  was  set 
forth);  which  is  the  same  order  for  recommit- 
ment in  the  declaration  of  the  said  J.  V.  N. 
Yates  above  mentioned,  and  not  other  or  dif- 
ferent. And  the  said  John  Lansing,  Jun., 
further  says,  that  the  said  order  was,  on  the, 
&c.,  delivered  by  his  command,  as  Chancellor 
aforesaid,  to  the  sheriff  of,  &c.,  and  the  said 
sheriff,  under  and  by  virtue  of  the  said  order, 
to  wit,  on  the  12th  day  of  September  aforesaid, 
took  and  imprisoned  the  said  J.  V.  N.  Yates, 
as  it  was  right  and  lawful,  and  the  duty  of  the 
said  sheriff  to  do,  which  is  the  same  recaption 
and  imprisonment  set  forth  in  the  declaration 
of  the  said  J.  V.  1ST.  Yates,  and  not  other  or 
different,  and  this  he  is  ready  to  verify,  where- 
fore he  prays  judgment.  &c.  To  this  plea 
there  was  a  general  demurrer  and  joinder. 
(For  the  proceedings  on  the  attachment  and 
fuibeas  carpus,  mentioned  in  the  declaration 
and  plea,  see  4  Johns.  Rep.,  317.) 

At  the  last  term — (Tuesday,  November  14th.) 

Mr.  T.  A.  Emimt,  in  support  of  the  demur- 
rer, stated  the  points  on  which  the  plaintiff  re- 
lied. 1.  That  the  facts  disclosed  by  the  plea 
bring  the  defendant  within  the  fifth  section  of 
the  Habeas  Corpus  Act,  and  that  no  matter  was 
offered  by  the  plea  which  could  form  an  ex- 
ception to  the  act. 

2.  That  the  attachment  set  forth  in  the  plea 
is  illegal,  upon  the  face  of  it,  having  no  return 
day,  and  being  indefinite  as  to  the  duration  of 
the  imprisonment. 

286*]  *3.  That  the  recommitment  being 
by  order,  and  not  by  writ,  was  void. 

4.  That  the  defendant  had  no  rightful  power 
to  recommit,  after  the  plaintiff  had  been  dis- 
charged by  habeas  corpus. 

He  observed  that  after  the  decision  of  the 
court  in  the  case  of  Mr.  Yates,  on  the  return 
of  the  habeas  corpus  (4  Johns.  Rep.,  317),  he 
should  not  presume  to  argue  the  points  aris- 
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ing  in  this  cause,  which  he  supposed  to  be 
comprehended  in  the  opinion  delivered  by  the 
court  in  that  case  ;  but  he  wished  for  a  speedy 
decision  on  the  demurrer,  in  order  that  the 
plaintiff  might  bring  a  writ  of  error. 

KENT,  Oh.  J.  There  is  a  point  of  very 
great  importance,  arising  on  the  pleadings  in 
this  cause,  which  was  not  argued  or  decided 
in  the  case  of  Mr.  Yates,  on  the  habeas  corpus; 
that  is,  whether  the  Chancellor,  while  acting 
officially  and  judicially,  is  responsible,  in  this 
action,  for  what  he  has  done  as  Chancellor. 

Mr.  Emmet  said  that,  as  he  was  instructed, 
he  should  decline  arguing  that  point,  and  would 
leave  the  whole  case  to  the  court,  on  the 
pleadings  before  them.  He  did  not  think  that 
he  could  add  anything  material  to  what  he 
had  said  in  his  argument  of  the  former  case. 

Mr.  Hanson,  contra,  observed  that  he 
had  come  prepared  to  argue  against  the  de- 
murrer, but  as  the  counsel  on  the  other  side 
declined  any  argument,  he  did  not  think  it 
proper  to  say  anything  further  on  the  subject. 
He  was  ready,  however,  to  argue  the  point 
suggested  by  the  Chief  Justice. 

t 

KENT,  Ch.  J.  I  consider  the  point  as  of  so 
much  importance  that  I  shall  not  express  my 
judgment  on  the  demurrer,  without  bestowing 
some  further  consideration  *on  the  [*287 
case,  and  stating  the  reasons  and  grounds  of 
the  opinion  I  may  form  at  length  ;  particular- 
ly after  the  intimation  that  a  writ  of  error  is  to 
be  brought.  Though  the  plaintiff's  counsel 
declines  arguing  the  case,  yet  as  the  court 
must  give  judgment  on  the  demurrer,  I  feel  it 
to  be  my  duty  to  examine  it  for  myself.  And 
as  there  are  so  many  other  causes  now  to  be 
argued  and  decided,  it  may  be  necessary  to 
take  time  until  the  next  term  ;  but  this  will 
produce  no  delay  to  the  plaintiff,  as  the  Court 
of  Errors  will  not  sit  until  after  the  February 
Term. 

Our.  adv.  vult. 

The  opinion  of  the  court  was  now  delivered 

by 

KENT,  Ch.  J.  The  record  before  the  court 
presents  the  case  of  a  civil  suit,  brought  against 
the  Chancellor  of  this  State  for  an  act  done  by 
him  in  his  judicial  capacity,  while  sitting  in 
the  Court  of  Chancery.  The  pleadings  admit 
that  the  defendant  did,  as  Chancellor  and  not 
otherwise,  at  a  court  of  chancery,  held  on  the 
15th  of  September,  1808,  order  the  plaintiff, 
after  he  had  been  discharged  upon  habeas  cor- 
pus, by  one  of  the  judges  of  this  court,  to  be 
recommitted  for  the  contempt  and  malpractice 
for  which  he  had  been  originally  imprisoned, 
and  that  the  action  is  brought  for  such  re-im- 
prisonment, and  to  recover  the  penalty  men- 
tioned in  the  5th  section  of  the  Habeas  Corpus 
Act. 

The  counsel  who  appeared  for  the  plaintiff 
at  the  last  term  (and  who  was  the  same  coun- 
sel that  argued  the  case  upon  the  habeas  corpus 
at  the  last  February  Term)  declined  to  argue 
this  case,  but  would  not  consent  that  judgment 
should  pass  against  the  plaintiff  by  default, 
and  pressed  the  court  for  a  decision  during  the 
term,  and  accompanied  his  motion  with  an  in- 
timation that  he  intended  to  carry  the  cause, 
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by  writ  of  error,  into  the  Court  for  the  Cor- 
rection of  Errors.  This  fact  must  be  my 
i288*]*apology  for  bestowing  more  time  upon 
the  case  than  the  doctrine  which  it  involves 
iniirhi  seem  to  require.  We  have  given  it  a 
deliberate  attention,  and  in  the  opinion  of  the 
court,  the  action  cannot  be  sustained  upon 
any  principle  of  law,  justice  or  public  policy. 

The  words  of  the  statute,  upon  which  the 
suit  is  brought,  are,  "  that  no  person  who 
shall  be  set  at  lar^e  upon  any  habeas  corpus, 
shall  be  again  imprisoned  for  the  same  offense, 
unless  by  the  legal  order  or  process  of  the 
court  wherein  he  is  bound  by  recognizance  to 
appear,  or  other  court  having  jurisdiction  of 
the  cause ;  and  if  any  person  shall  knowingly, 
contrary  to  this  act,  recommit  or  imprison,  or 
cause  to  be  recommitted  or  imprisoned  for  the 
same  offense,  any  person  so  set  at  large,  he 
shall  forfeit  to  the  party  grieved,  $1,250." 
There  appears  to  be  several  strong  reasons  why 
this  section  in  the  statute  cannot  support  the 
action. 

The  order  of  the  Court  of  Chancery  was 
legal,  inasmuch  as  the  previous  discharge  of 
the  plaintiff  was  not  in  a  case  authorized  by 
the  statute,  and  was  null  and  void  in  law. 
This  was  the  decision  of  the  court  at  the  last 
August  Term  (4  Johns.  Rep.,  317),  and  it  will  be 
unnecessary  to  review  that  point,  or  repeat 
what  was  then  said.  According  to  the  judg- 
ment of  the  court,  there  cannot  be  a  pretext 
for  this  suit,  even  if  the  defendant  was  other- 
wise liable  for  an  undue  exercise,  or  misappli- 
cation of  the  powers  of  this  court. 

But  the  point  which  I  propose  now  princi- 
pally to  consider  is,  whether  there  be  any 
foundation  in  law  for  the  suit,  admitting 
that  the  defendant  was  mistaken  in  supposing 
that  the  discharge  of  the  plaintiff  under  the 
habeas  corpus  was  unduly  made.  The  statute 
allows  the  party  so  discharged  to  be  again  im- 
prisoned for  the  same  offense,  provided  it  be 
by  the  legal  order  or  process  of  the  court 
wherein  he  is  bound  by  recognizance  to  ap- 
pear, or  other  court  having  jurisdiction  of  the 
U89*]  cause.  *Any  court  which  has  juris- 
diction of  the  subject  matter,  may  re-imprison, 
notwithstanding  the  discharge.  To  state  a 
plain  case  ;  if  a  person  committed  at  a  court 
of  oyer  and  terminer,  or  sessions  of  the  peace, 
of  a  felony,  and  imprisoned  in  the  State  Prison, 
be  discharged  by  a  judge  on  habeas  corpus,  on 
the  ground  that  the  court  had  no  authority  to 
commit,  or  that  the  order  of  commitment  was 
invalid,  would  anyone  doubt  that  the  court 
misrht  cause  the  convict  to  be  further  re-im- 
prisoned either  upon  the  same  warrant,  if  it 
judged  it  sufficient,  or  by  awarding  a  new  and 
better  one  1  The  statute  never  intended  such 
a  destruction  of  principle,  as  to  intrust  to  a 
judge  in  vacation  the  power  to  control  the 
judgment,  or  check  the  jurisdiction  of  a  court 
of  record. 

Our  system  of  appellate  jurisprudence  is 
built  upon  a  sounder  foundation,  and  instead 
of  intrusting  to  the  fiat  of  a  single  judge,  to 
correct  the  errors  of  any  court  of  justice,  it 
has  provided  the  constitutional  process  by  ap- 
peal, or  a  writ  of  error.  It  is  sufficient  that 


and  contempt,  the  Court  of  Chancery  most  un- 
doubtedly had  lurisdiction  over  the  subject 
matter.  It  is  decisive  on  the  point,  that  the 
court  considered  the  act  of  which  it  complain- 
ed to  be  a  contempt  and  malpractice,  by  being 
an  unauthorized  interference  with  the  practice 
of  the  court.  Every  court  judges  exclusively  for 
itself-  of  its  own  contempts ;  no  other  court, 
and  much  less  a  single  judge  out  of  court,  can 
undertake  to  judge  on,  the  question.  The 
plaintiff  was  recommitted,  to  use  the  language 
of  the  order,  for  "contempt  and  malpractice;  " 
and  whether  the  Court  of  Chancery  was  right 
or  wrong  in  considering  that  the  plaintiff's 
conduct  amounted  to  a  contempt,  and  whether 
it  took  the  proper  steps  to  ascertain  the  con- 
tempt, is  perfectly  immaterial  as  to  the  point 
of  jurisdiction.  It  had  authority  to  punish 
contempts.  It  must  judge  what  are  contempts. 
*Practicing  as  solicitor,  without  leave,  [*2i)O 
and  practicing  in  another's  name,  and  practic- 
ing in  another's  name  without  his  knowledge, 
are  all  misdemeanors,  and  contempts  of  the 
court.  These  are  undeniable  propositions." 

On  the  ground  which  the  court  took,  then, 
it  certainly  had  jurisdiction  of  the  subject  mat- 
ter. The  case  of  Howell,  the  recorder  of  Lon- 
don, is  to  this  purpose.  He  presided  at  a  court 
of  oyer  and  terminer,  and  fined  and  imprisoned 
a  juror,  for  bringing  in  a  wrong  verdict.  In  a 
suit  against  him  for  this  act,  the  whole  Court 
of  C.  B.  declared  that  the  oyer  and  terminer 
had  jurisdiction  of  the  cause,  because  it  had 
power  to  punish  a  misdemeanor  in  a  juror ; 
though  in  the  case  before  the  court,  the  re- 
corder had  made  an  erroneous  judgment  in 
considering  the  act  of  the  juror  as  amounting 
to  a  misdemeanor,  when  in  fact  it  was  no  mis- 
demeanor. (Hammond  v.  Howell,  2  Mod.,  218.) 

To  be  prepared  to  give  a  sound  construction 
to  the  statute  giving  the  penalty  in  question, 
we  ought  to  bear  in  mind  the  uniform  and 
solemn  language  of  the  common  law,  as  to  the 
responsibility  of  judges,  by  private  suit,  for 
their  judicial  decisions.  '"  We  shall  never 
know,"  says  Lord  Coke  "  the  true  reason  of 
the  interpretation  of  the  statutes,  if  we  know 
not  what  the  law  was  before  the  making  of 
them."  Where  courts  of  special  and  limited 
jurisdiction  exceed  their  powers,  the  whole 
proceeding  is  coram  non  judice,  and  all  con- 
cerned in  such  void  proceedings  are  held  to  be 
liable  in  trespass.  (Case  of  Tfie  Marshalsea, 
10  Co.,  68 ;  Terry  v.  Huntington,  Hardres, 
480.)  But  1  believe  this  doctrine  has  never 
been  carried  so  far  as  to  justify  a  suit  against 
the  members  of  the  superior  courts  of  general 


jurisdiction  for  any  act  done  by  them  in  a 
judicial  capacity.  There  is  no  such  case  or  de- 
cision which  I  have  met  with,  and  I  find  the 
doctrine  to  be  decidedly  otherwise.  In  Miller 
v.  Seete  (2  Bl.  Rep.,  1141)  Lord  Ch.  J.  De 
Grey  said,  *that  the  judges  of  the  [*291 
king's  superior  courts  of  general  jurisdiction 
were  not  liable  to  answer  personally  for  their 
errors  in  judgment.  The  protection  as  to  them 
was  absolute  and  universal ;  with  respect  to 
the  inferior  courts,  it  was  only  while  they  act 
within  their  jurisdiction.  The  penalty  sought 
for  in  the  present  suit,  was,  I  think,  very 


the  court  which  commits  has  jurisdiction  of  j  clearly  imposed  upon  individuals  only  acting 
the  cause  of 'commitment ;  and  as  the  cause  in  ministerially  or  extrajudicially-  out  of  court, 
the  present  case  was  an  alleged  malpractice  The  words  of  the  statute  do  not  apply  to  the 
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act  of  a  court  done  of  record  ;  and  we  ought  to 
require  a  positive  application  of  the  penalty  to 
such  a  case,  before  we  can  in  decency  presume 
that  the  statute  intended  so  far  to  humble  and 
degrade  the  judicial  department  as  to  render 
the  judges  responsible  in  a  civil  suit  for  their 
judicial  acis. 

The  doctrine  which  holds  a  judge  exempt 
from  a  civil  suit  or  indictment,  for  any  act  done, 
or  admitted  to  be  done  by  him,  sitting  as  judge, 
has  a  deep  root  in  the  common  law.  It  is  to 
be  found  in  the  earliest  judicial  records,  and  it 
has  been  steadily  maintained  by  an  undisturbed 
current  of  decisions  in  the  English  courts, 
amidst  every  change  of  policy,  and  through 
every  revolution  of  their  government.  A 
short  view  of  the  cases  will  teach  us  to  admire 
the  wisdom  of  our  forefathers,  aqd  to  revere  a 
principle  on  which  rest  the  independence  of 
the  administration  of  justice.  Juvat  aacedere 
fontes  atque  haurire. 

Sergeant  Hawkins  (bk.  1,  ch.  7,  p.  6),  lays 
down  this  general  rule  as  the  result  of  his  in- 
quiries on  the  subject:  "That  the  law  has 
freed  the  judges  of  all  courts  of  record  from 
all  prosecutions  whatsoever,  except  in  the 
Parliament,  for  anything  done  by  them  openly 
in  such  courts  as  judges.  For,"  he  adds,  "  the 
authority  of  government  cannot  be  maintained, 
unless  the  greatest  credit  be  given  to  those  who 
are  so  highly  intrusted  with  the  administra- 
tion of  public  justice,  and  that  if  they  should 
be  exposed  to  the  prosecution  of  those  whose 
partiality  to  their  own  causes  would  induce 
292*]  them  *to  think  themselves  injured,  it 
would  be  impossible  for  them  to  keep  up  in 
the  people  that  veneration  of  their  persons, 
and  submission  to  their  judgments,  without 
which  it  is  impossible  to  execute  the  laws  with 
vigor  and  success." 

We  meet  with  the  principle  here  stated  as 
early  as  the  Book  of  Assize,  27  Ed.  III.,  pi. 
18.  The  case  there  was,  that  A  was  indicted, 
for  that,  being  a  judge  of  oyer  and  terminer, 
certain  persons  were  indicted  before  him  of 
trespass,  and  he  had  entered  upon  the  record 
that  they  were  indicted  of  felony,  and  judg- 
ment was  demanded,  if  he  should  answer  for 
falsifying  the  record,  since  he  was  a  judge  by 
commission  ;  and  all  the  judges  were  of  opin- 
ion that  the  presentment  was  void.  And  at 
this  same  early  period,  we  find  this  wise  pro- 
tection extended  equally  to  grand  jurors.  In 
21  Ed.  III.,  Hil.  pi.  16,  a  writ  of  conspiracy 
was  sued  in  King's  Bench,  and  the  question 
was,  whether  it  be  a  good  plea  to  the  action, 
that  the  defendants  were  indictors  in  the  case 
complained  of,  and  it  was  held  to  be  a  good 
plea.  In  9  Hen.  VI.,  60,  pi.  9,  an  action  upon 
the  case  was  brought  against  A  for  fraud,  in 
executing  the  office  of  escheator,  and  Babing- 
ton,  J.,  said,  and  so  it  was  agreed,  that  such  a 
suit  would  not  lie  against  a  judge  of  record. 
So  in  9  Ed.  IV.,  3,  pi.  10,  it  was  held  by  Little- 
ton, J.,  and  not  denied,  that  an  action  of  as- 
sault and  battery  would  not  lie  against  a  jus- 
tice of  the  peace,  for  what  he  did  as  a  judge  of 
record  ;  and  the  same  principle  was  after- 
wards more  solemnly  advanced  by  all  the 
judges,  in  21  Ed.  IV.,  67,  pi.  49.  They  all 
concurred  in  opinion,  that  for  what  a  justice 
of  the  peace  did  in  the  sessions,  he  .was  not 
amenable. 
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These  cases,  and  many  more  opinions  of  the 
like  effect,  which  could  be  gleaned  from  the 
Year  Books,  conclusively  show  that  judges 
of  all  courts  of  record,  from  the  highest  to  the 
lowest,  and  even  jurors,  who  are  judges  of 
fact,  were  always  exempted  from  prosecution 
by  action  or  indictment  for  what  they  did  in 
their  judicial  *character.  It  did  not  [*293 
escape  the  discernment  of  the  early  sages  of 
the  law,  that  the  principle  requisite  to  secure 
a  free,  vigorous  and  independent  administra- 
tion of  justice  applied  to  render  jurors,  as  well 
as  judges,  inviolable  ;  and  I  fully  acquiesce  in 
the  opinion  of  Lord  Ch.  J.  Wilmot,  that  trials 
by  jury  will  be  buried  in  the  same  grave  with 
the  authority  of  the  courts  who  are  to  pre- 
side over  them.  But  I  proceed  to  show  that  in 
subsequent  periods  of  the  English  law  the  doc- 
trine was  equally  asserted,  and  enforced. 
Staunford,  in  his  Pleas  of  the  Crown,  which 
was  first  published  in  1567,  says  (p.  173)  that 
no  prosecution  for  conspiracy  lies  against  grand 
jurors,  for  it  shall  not  be  intended  that  what 
they  did,  by  virtue  of  their  oaths,  was  false  and 
malicious  ;  and  that  the  same  law  applied  to  a 
justice  of  the  peace,  for  lie  shall  not  be  pun- 
ished as  a  conspirator  for  what  he  does  in  open 
session  as  a  justice.  In  the  case  of  Floyd  v. 
Barker  (12  Co.,  23),  the  subject  underwent  a 
solemn  consideration  by  Lord  Coke,  and  all 
the  judges  ;  and  their  resolution  was,  that  no 
grand  juror  was  responsible  for  finding  an  in- 
dictment, and  that  no  judge,  who  tries  and 
^gives  judgment  in  a  criminal  case,  or  does  any 
act  in  court,  was  to  be  questioned  for  it  either 
at  the  suit  of  the  party  or  of  the  king.  And 
it  was  observed  "that  if  the  judges  of  the 
realm  who  have  the  administration  of  justice, 
were  to  be  drawn  in  question  except  it  be  before 
the  king  himself,  it  would  tend  to  the  slander 
of  justice,  and  those  who  are  the  most  sincere 
would  not  be  free  from  continual  calumnia- 
tions." In  Aire  v.  Sedgwick  (2  Roll.  Rep., 
199),  Noy,  J.,  laid  down  the  same  uncontra- 
dicted  rule,  that  no  action  lay  against  a  judge 
for  anything  which  he  did  as  judge.  But  the 
case  of  Hammond  v.  HoweU  (1  Mod.,  184 ;  2 
Mod.,  218)  deserves  our  particular  notice  as 
being  peculiarly  weighty  on  the  point  before 
us.  This  is  the  case  to  which  I  have  already 
alluded  for  another  purpose.  The  defendant 
was  recorder  of  London,  and,  as  one  of  the 
*judges  of  Oyer  and  Terminer,  had  [*294 
fined  and  imprisoned  the  plaintiff  because  he 
had  brought  in  a  verdict,  as  a  petit  juror,  con- 
trary to  the  direction  of  the  court  and  the  evi- 
dence. If  ever  a  case  was  calculated  to  awak- 
ken  sensibility,  and  to  try  the  strength  of  the 
principle,  this  must  have  been  one.  It  arose 
some  time  after  the  decision  in  BusJielVs  case, 
in  which  it  was  agreed  by  all  the  judges  that 
a  juror  was  not  finable  for  his  verdict.  The 
act  of  the  defendant  was  admitted  to  have  been 
illegal,  and  no  doubt  it  struck  the  whole  court 
as  a  high-handed  and  arbitrary  measure.  The 
counsel  for  the  plaintiff  admitted  the  weight 
of  the  objection,  that  an  action  would  notTlie 
against  a  judge  of  record  for  what  he  did,  qua- 
tenus  a  judge  ;  and  he  endeavored  to  except 
this  case  from  the  general  principle,  by  con- 
tending that  what  the  defendant  did  was  not 
warranted  by  his  commission,  and  that,  there- 
fore, he  did  not  act  as  judge.  But  the  court 
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did  not  yield  to  such  miserable  sophistry  ;  for 
they  held  that  the  bringing  of  the  action  was 
a  greater  offense  than  the  imprisonment  of  the 
plaintiff,  for  it  was  a  bold  attempt  both  against 
the  government  and  justice  in  general.  They 
said  that  no  authority  or  semblance  of  an  au- 
thority had  been  urged  for  an  action  against 
a  judge  of  record  for  doing  anything  as  judge; 
that  this  was  never  before  imagined,  and  no 
action  would  lie  against  a  judge  for  a  wrong- 
ful commitment  any  more  than  for  an  errone- 
ous judgment ;  that  though  the  defendant 
acted  erroneously  he  acted  judicially,  and  if 
what  he  did  was  corrupt,  complaint  might  be 
made  to  the  king,  and  if  erroneous,  it  might 
be  reversed. 

The  case  of  Oroenvelt  v.  Burn-well  (12  Mod., 
386;  1  Salk.,  396;  1  Ld.  Raym.,  454)  arose  long 
after  the  passing  of  the  Habeas  Corpus  Act, 
and  the  unanimous  opinion  of  the  Court  of 
K.  B.  was  given  by  Sir  John  Holt,  whose 
name  has  always  been  held  in  reverence  by 
English  freemen  ;  for  he  was  a  sound  judge 
295*]  and  an  inflexible  *patriot,  who  mani- 
fested, on  every  occasion,  a  generous  and  dis- 
tinguished zeal  for  the  liberties  of  the  people. 
He  went  at  large  into  the  cases  in  support  of 
the  doctrine  and  showed,  to  every  one's  entire 
satisfaction,  that  judges  were  not  liable  to  an 
action  by  the  party  for  what  they'  did  as 
judges  ;  that  no  averment  was  admissible  that 
a  judge  of  record  had  acted  against  his  duty; 
that  if  even  a  justice  of  the  peace  should  re- 
cord that,  upon  his  view  as  a  force  which  was 
no  force,  he  could  not  be  drawn  in  question, 
for.it  is  a  judicial  act  ;  that,  in  like  manner, 
jurors  were  not  responsible  for  their  verdicts 
because  they  were  judges  of  fact ;  and  he  ad- 
ded, in  this  emphatical  language,  "that  it  would 
expose  the  justice  of  the  nation,  and  no  man 
•would  execute  the  office  of  judge,  upon  peril 
of  being  arraigned,  by  action  or  indictment, 
for  every  judgment  he  pronounces."  In  the 
very  modern  cases  of  Miller  v.  Searl,  et  al.  (2 
Bl.  Rep.,  1145),  and  of  Mostyn  v.  Fabrigan 
(Cowp.,  172),  De  Grey,  Gh.  J.,  in  the  one  and 
Lord  Mansfield  in  the  other  case,  explicitly 
and  emphatically  declare  the  same  doctrine. 
Indeed,  I  am  persuaded  that  the  discussion  of 
the  question,  even  under  this  5th  section  of  the 
Habeas  Corpus  Act,  would  not  now  be  en- 
dured in  any  court  in  Westminster  Hall. 

I  shall  close  this  review  of  the  cases  with 
noticing  one  arising  in  an  American  court. 
The  case  I  allude  to  is  that  of  Phelps  v.  Sill, 
lately  decided  in  the  Supreme  Court  of  Con- 
necticut. (1  Day's  Cases  in  Error,  315.)  From 
the  characters  composing  that  court,  I  think 
the  decision  entitled  to  great  consideration. 
That  was  a  suit  against  a  judge  of  probates  for 
omitting  to  take  security  from  a  guardian,  and 
the  court  held  that  the  action  would  not  lie. 
They  said  that  "it  was  a  settled  principle  that 
a  judge  is  not  to  be  questioned  in  a  civil  suit 
for  doing,  or  for  neglecting  or  refusing  to  do, 
a  particular  official  act  in  the  exercise  of  ju- 
dicial power.  That  a  regard  to  this  maxim 
2$)O*]  was  essential  to  the  administration  *of 
justice.  If,  by  any  mistake  in  the  exercise  of 
his  office,  a  judge  should  injure  an  individual, 
hard  would  be  his  condition  if  he  were  to  be 
responsible  for  damages.  The  rules  and  prin- 
ciples which  govern  the  exercise  of  judicial 
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power  are  not,  in  all  cases,  obvious  ;  they  are 
often  complex,  and  appear  under  different  as- 
pects to  different  persons.  No  man  would 
accept  the  office  of  judjje  if  his  estate  were  to 
answer  for  every  error  in  judgment,  or  if  his 
time  and  property  were  to  be  wasted  in  litiga- 
tions with  every  man  whom  his  decisions 
might  offend." 

After  this  recognition  of  the  principle,  I  may 
confidently  appeal  to  every  sound  and  intelli- 
gent lawyer,  whether  it  could  possibly  have 
been  the  meaning  of  the  Habeas  Corpus  Act  to 
make  the  Chancellor,  or  any  other  judge  of 
any  other  court  of  record,  responsible  in  a  civil 
suit  for  a  heavy  penalty,  for  an  action  done  of 
record  by  him,  while  sitting  in  his  court  of 
justice.  Qught  such  a  sacred  principle  of  the 
common  law^  as  the  one  we  have  been  consid- 
ering, to  be  subverted  without  an  express  de- 
claration to  that  effect  ?  Does  such  a  construc- 
tion appear  ever  to  have  been  entertained  in 
any  book,  or  by  any  individual,  from  the  time 
of  the  statute  of  Charles  II.  until  the  bringing 
of  the  present  suit  ?  Our  act  is  but  a  transcript 
of  the  English  statute,  and  Sergeant  Hawkins 
(bk.  2,  ch.  15,  sec.  24),  expressly  excludes  every 
such  construction.  "  The  Habeas  Corpus  Act," 
he  observes,  "  makes  the  judgp  liable  to  an 
action  at  the  suit  of  the  party,  in  one  case 
only,  viz. :  in  refusing  to  award  a  habeas  corpus. 
and  seems  to  leave  it  to  their  discretion  in  all 
other  cases  to  pursue  the  directions  of  the  act, 
in  the  same  manner  as  they  ought  to  execute 
all  other  laws,  without  making  them  subject 
to  the  action  of  the  party,  or  to  any  other  ex- 
press penalty  or  forfeiture."  The  penalty  to 
which  the  Chancellor  and  judges  are  liable  is 
mentioned  in  the  fourth  section  of  the  act ; 
and  that  is  given  against  them  by  name,  and 
only  for  *their  refusal,  in  the  vacation  [*297 
time,  to  allow  a  writ  of  habeas  corpus  when 
duly  applied  for.  The  Chancellor  and  judges 
may  refuse  such  a  writ  at  their  discretion,  if 
applied  for  in  term  time,  and  the  penalty  will 
not  attach.  It  is  only  when  they  refuse,  in  a 
mere  ministerial  capacity,  to  allow  a  writ,  that 
they  are  made  responsible.  The  allowance  of 
a  writ  in  vacation  is  not  a  judicial  act.  It  is 
merely  analogous  to  the  case  stated  in  Green 
v.  The  Hundred  of  B.  (1  Leon.,  323),  where  it 
was  held  that  an  action  on  the  case  lay  against 
a  justice  of  the  peace  for  refusing  to  take  the 
oath  of  the  party  robbed,  because  in  such  case 
he  did  not  act  as  a  judge,  but  as  a  particular 
minister  appointed  by  the  statute  of  Eliz.  to 
take  examinations.  The  Habeas  Corpus  Act 
does  not,  then,  in  any  of  its  provisions,  violate 
or  even  touch  the  principle  that  no  suit  lies  for 
a  judicial  act.  Though  the  judge  is  bound 
under  a  penalty  to  allow  the  writ,  yet  when 
the  prisoner  is  brought  before  him  he  is  to  dis- 
charge, bail  or  remand  him,  as  he  shall  be  ad- 
vised ;  and  no  action  or  penalty  is  given  for 
what  he  shall  then  do  or  refuse  to  do. 

Judicial  exercise  of  power  is  imposed  upon 
the  courts.  They  must  decide  and  act  ac- 
cording to  their  judgment,  and  therefore  the 
law  will  protect  them.  The  Chancellor,  in 
the  case  of  the  plaintiff,  was  bound  in  duty  to 
imprison  and  re-imprison  him,  if  he  considered 
his  conduct  as  amounting  to  a  contempt  of  his 
court.  The  obligations  of  his  office  left  him 
no  volition.  He  was  as  much  bound  to  punish 
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a  contempt  committed  in  his  court,  as  he  was 
bound  in  any  other  case  to  exercise  his  power. 
He  may  possibly  have  erred  in  judgment,  in 
calling  an  act  a  contempt  which  did  not 
amount  to  one,  and  in  regarding  a  discharge 
as  null,  when  it  was  binding.  This  court  may 
have  erred  in  the  same  way  ;  still  it  was  but 
error  of  judgment,  for  which  neither  the 
Chancellor,  uor  the  judges  of  this  court,  are 
or  can  be  responsible  in  a  civil  suit.  Such 
298*]  responsibility  would  *be  an  anomaly 
in  jurisprudence.  No  statute  could  have  in- 
tended such  atrocious  oppression  and  injus- 
tice. The  penalty  is  given  only  for  the  vol- 
untary and  willful  acts  of  individuals,  acting 
in  a  private  or  ministerial  capacity.  It  is  a 
mulct,  and  given  by  way  of  punishment.  The 
person  who  forfeits  it,  must  "knowingly, 
•contrary  to  the  act,"  re-imprison,  or  cause  the 
party  to  be  re-imprisoned.  There  must  be  the 
Mienter,  or  intentional  violation  of  the  statute; 
and  this  can  never  be  imputed  to  the  judicial 
proceedings  of  a  court.  It  would  be  an  im- 
peachable  offense,  which  can  never  be  averred 
or  shown,  but  under  the  process  of  impeach- 
ment. 

No  man  can  foresee  the  disastrous  conse- 
quences of  a  precedent  in  favor  of  such  a  suit. 
Whenever  we  subject  the  established  courts  of 
the  land  to  the  degradation  of  private  prose- 
cution, we  subdue  their  independence,  and  de- 
stroy their  authority.  Instead  of  being  vener- 
able before  the  public,  they  become  contempt- 
ible ;  and  we  thereby  embolden  the  licentious 
to  trample  upon  everything  sacred  in  society, 
and  to  overturn  those  institutions  which  have 
hitherto  been  deemed  the  best  guardians  of 
civil  liberty. 

I  am,  therefore,  of  opinion  that  judgment 
ought  to  be  entered  for  the  defendant. 

THOMPSON,  and  VAN  NESS,  JJ.,  concurred. 
YATES,  J. ,  was  absent. 

SPENCER,  J.  The  decision  of  the  court,  at 
the  last  August  Term,  in  the  matter  of  John 
V.  N.  Yates,  entitles  the  defendant  to  judg- 
ment on  the  demurrer.  A  majority  of  this 
court  held  that  the  recommitment  of  the  plaint- 
iff, after  he  had  been  set  at  large  on  habeas 
corpus,  was  a  legal  and  justifiable  act. 

I  have  not  thought  it  necessary  to  examine 
the  other  point  in  the  cause,  with  a  view  to  de- 
299*]  liver  an  *opinion  on  it ;  but  I  have  so 
far  considered  it,  as  to  be  unable  to  subscribe 
to  several  positions  in  the  opinion  just  de- 
livered ;  I  must,  therefore,  be  considered  as 
giving  no  opinion  on  that  point. 

Judgment  for  the  defendant. 

Affirmed— 9  Johns.,  395. 

IrrespojwiMJtty  of  judges  for  judicial  acts.  Cited 
in— 8  Cow.,  181 ;  8  Wend.,  466 ;  3  Denio,  121 ;  36  N.  Y., 
616;  73  N.  Y.,  32 : 1  Hun,  255;  8  Hun,  366 :  2  Trans. 
App.,  216;  7  Barb.,  480;  16  Barb.,  306;  50  Barb.,  575; 
32  How.  Pr.,  50 ;  4  T.  &  C..  4 ;  6  Park,  264 ;  3  Wheel.. 
3;  7  Wall.,  538  ;  13  Wall.,  347,  4  Cranch  C.  C.,  444;  1 
Wood.  &  M.,  440 ;  16  Mich.,  235 ;  44  Mo.,  496 ;  39  Mich., 
530;  114  Mass.,  239  ;  33  Ohio  St.,  194. 

Habeas  Corpus— Granting  in  vacation  time,  minis- 
terial act.  Cited  in— 40  Barb.,  57;  46  Barb.,  27:  25 
How.  Pr.,  303 ;  29  How.  Pr.,  178  ;  16  Abb.  Pr.,  284 ;  19 
Abb.  Pr.,  138 ;  1  Abb.  N.  S.,  231 ;  5  Park,  486.  . 
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«. 
THE  MARINE  INSURANCE  COMPANY. 

Marine  Insurance —  Voyage  Commenced —  De- 
tained by  Embarge — iiiyht  of  Abandonment — 
Total  Loss. 

Where  the  voyage  insured  had  commenced,  and 
the  vessel  was  detained,  by  the  intervention  of  the 
Embargo  Act  of  the  22d  December.  1807,  it  was  held 
that  the  insured  had  a  right  to  abandon  and  recover 
for  a  total  loss. 

Citations— Valin,  Emerig.  Poth.;  Hall's  L.  J.,  2, 
221 ;  8  T.K.,259  ;  Add.  to  Park,  6th  Ed.,  009 ;  3  B.  &  Pul., 
291. 

THIS  was  an  action  on  a  valued  policy  of 
insurance,  dated  the  4th  November,  1807, 
on  the  American  ship  Rover,  on  a  voyage  at 
and  from  New  York,  to  Wilmington,  North 
Carolina,  and  at  and  from  thence  to  Dublin, 
and  at  and  from  thence  to  New  York.  A 
verdict  was  taken  by  a  consent,  for  the  plaint- 
iff, for  $10,651.39,  subject  to  the  opinion  of 
the  court  on  the  following  case. 

The  Rover  sailed  from  New  York  the  loth 
November,  1807,  on  the  voyage  insured,  and 
arrived  at  Wilmington,  the  25th  of  the  same 
month,  where  she  took  in  a  cargo  for  Dublin. 
Having  regularly  cleared  out,  with  all  the 
regular  and  customary  papers  and  documents, 
and  every  other  requisite  for  the  safe  prose- 
cution of  her  voyage,  she  set  sail  from  Wil- 
mington, on  the  1st  day  of  January,  1808 ; 
owing  to  contrary  winds,  she  did  not  reach 
further  than  Fort  Johnson,  on  Cape  Fear 
River,  about  30  miles  below  Wilmington,  on 
the  5th  January.  As  the  ship  was  passing 
Fort  Johnson,  she  was  brought  to  by  the  firing 
of  a  gun  from  the  fort ;  and  soon  after,  a  per- 
son came  on  board,  from  the  fort,  and  read  to 
the  captain  the  act  of  Congress,  for  laying  an 
embargo  on  the  ships  and  vessels,  in  the  ports 
and  harbors  of  the  United  States,  which  had 
been  received  at  the  fort  the  day  before.  The 
*captain  was  forbidden  to  proceed  on  [*3OO 
his  voyage,  and  was  compelled  to  come  to 
anchor  tinder  the  guns  of  the  fort,  and  was 
prevented  from  proceeding  further  on  his 
voyage.  This  was  done  by  order  of  the  exe- 
cutive of  the  United  States  ;  and  while  the 
vessel  was  lying  at  Fort  Johnson,  an  officer  of 
a  revenue  cutter  of  the  United  States,  on  the 
13th  January,  came  on  board  the  Rover,  and 
took  from  the  captain  the  ship's  register  and 
clearance. 

About  the  middle  of  April,  the  vessel  was 
moved  up  the  river,  to  avoid  the  effect  of 
worms  on  her  bottom  ;  and  about  the  1st  May 
she  returned  to  Wilmington,  where,  by  the 
direction  of  the  consignee,  the  crew  were  paid 
off  and  discharged.  "On  the  14th  April,  the 
plaintiff  made  an  abandonment  of  the  vessel 
to  the  defendants,  and  exhibited  to  them  the 
regular  proofs  of  interest  and  loss  ;  and,  in 
August  following,  he  brought  the  present  ac- 
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NOTE.— Marine  insurances-Detention  by  embargo 
—Liability  of  insurer. 

In  support  of  the  doctrine  of  the  above  case  of 
McBride  v.  Mar.  Ins.  Co.,  see  Walden  v.  Phoenix 
Ins.  Co.,  post,  310 ;  Ogden  v.  N.  Y.  Fire  Ins.  Co.,  10 
Johns.,  177:  12  Johns.,  25;  Anthony  v.  Moline,  5 
Taunt.,  711:  Bazett  v.  Meyer,  5  Taunt.,  824;  Odlin 
v.  Ins.  Co.  of  Pa.,  2  Wash.  C.  C.,  313. 
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lion  against  the  defendants,  to  recover  the 
amount  insured. 

tfr.  Harrix,  for  the  plaintiff.  The  question 
arising  in  this  case  is,  whether  the  plaintiff  has 
a  right,  in  consequence  of  the  intervention  of 
the  embargo,  laid  by  the  act  of  Congress,  to 
abandon  and  recover  for  a  total  loss.  The 
point  is  new  and  important  ;  and,  on  general 
principles,  I  shall  contend  that  the  plaintiff  is 
entitled  to  recover.  The  loss  is  within  the 
general  words  of  the  policy,  which  is  against 
all  arrests,  restraints,  &c.,  and  unless  the  de- 
fendants can  show  some  rule  of  law  that  ex- 
empts this  case  from  the  operation  of  the 
general  words,  they  must  be  liable.  (IBurr., 
341  ) 

The  case  of  Rotch  v.  Edie(Q  Term  Rep.,  413), 
decided  in  the  K.  B.  in  England,  was  that 
of  a  neutral,  insured  in  England,  at  and  from 
a  port  in  France,  and  detained  by  an  em- 
bargo, laid  by  the  French  government,  at 
L'Orient ;  and  the  court,  after  a  consideration 
of  all  the  authorities,  foreign  and  domestic, 
were  clearly  of  opinion  that  the  plaintiff  was 
3O1*1  *entitled  to  recover.  It  is  true  that 
Lord  Kenyon  takes  care  not  to  deliver  any 
opinion  as  to  what  would  be  the  decision  of 
the  court,  where  an  embargo  should  be  laid  in 
England  on  a  ship  insured  there.  In  Green  v. 
Young  (2  Ld.  Raym.,  840  ;  2  Salk.,  444,  S.  C.) 
Lord  Holt,  though  it  was  not  necessary  to 
decide  the  point,  in  that  case,  inclined  to  the 
opinion  that  an  embargo  laid  by  the  govern- 
ment of  England,  on  a  vessel  insured  there, 
was  a  peril  within  the  policy  ;  and  this  seems 
to  be  the  inclination  of  the  court  in  Rotch  v. 
Edie,  and  Robertson  v.  Eicer  (1  Term  Rep., 
127). 

Marshall  lays  it  down  that  if  a  British  ship 
be  arrested  or  seized  by  the  authority  of  the 
British  government,  from  state  necessity,  it  is 
a  detention  within  the  meaning  of  the  policy, 
for  which  the  insurer  is  liable  (Marshall  on 
Ins.,  2d  ed.,  508,  510),  and  this  is  the  opinion 
of  all  the  English  elementary  writers  on  the 
subject.  (Evans'  Essays,  p.  32  ;  Burn  on  Ins., 
133;  Annesley,  73;  Park  on  Ins.,  6th  ed., 
109.)  The  case  of  Odlin  v.  The  Inn.  Co.  of 
Pt-nntsylvania  (see  Hall's  Law  Journal,  Vol. 
II.,  p.  221,  232),  recently  decided  (April,  1809) 
in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Pennsylvania,  is  perfectly 
analogous ;  and  the  precise  question  now  be- 
fore the  court  was  there  determined.  The 
learned  judge  (Washington)  who  delivered  the 
opinion  of  the  court  in  that  case,  declared  that 
"  upon  the  most  mature  consideration  which 
it  had  been  in  the  power  of  the  court  to  give 
in  the  case,  they  thought  that  upon  legal 
principles,  upon  the  reason  and  policy  of  the 
thing,  and  upon  a  fair  construction  of  the 
contract,  the  plaintiff  was  entitled  to  recover 
for  a  total  loss." 

No  objection  can  be  made  as  to  the  illegality 
of  the  contract  in  this  case,  as  the  voyage  had 
commenced  before  the  embargo  was  known  or 
had  taken  effect. 

The  Nisi  Prius  cases  of  Comcny  v.  Forbes, 
and  S/iaw  &  Murray  v.  Shedden(Pnrk,  6th  ed., 
609.  610),  may,  perhaps,  be  cited  against  the 
plaintiff  ;  but  Lord  Ellenborough  proceeded 
on  a  principle  of  policy,  which  will  not,  I 
trust,  be  adopted  in  this  court.  Besides,  in  the 
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case  of  Page  v.  Thompson  (Park,  6th  ed.,  109), 
his  lordship,  in  a  case  like  the  present,  between 
two  British  subjects,  decided  in  favor  of  the 
plaintiff. 

*. Weurrs.  Golden  and  Hoffman,  contra.  [*3O2 
The  plaintiff,  it  must  be  admitted,  has  the 
opinion  of  a  very  learned  and  able  judge  in 
his  favor,  on  the  very  point  now  before  the 
court ;  but  we  shall  pursue  a  different  course 
of  argument,  and  endeavor  to  point  out  some 
defects  in  the  principle  on  which  the  learned 
judge  proceeded.  In  the  view  we  take  of  the 
subject,  it  is  not  necessary  to  deny  that  the 
detention  in  this  case  is  within  the  general 
words  of  the  policy  ;  for  if  we  can  show  that 
this  contract  has  been  dissol\ted,  or  is  against 
law,  or  the  principles  of  public  policy,  the 
court  will  not  support  it. 

If  the  act  laying  the  embargo  is  perpetual, 
it  must  produce  a  dissolution  of  the  contract. 
The  terms  of  the  act  are  general,  without  any 
limitation  whatever.  It  is  as  permanent  as 
any  other  act  of  Congress.  It  is  not  a  matter 
of  course  that  a  law  respecting  trade  must  be 
temporary.  Where  a  law  is  general  and  un- 
limited in  its  duration,  it  must  be  considered  as 
permanent  and  perpetual  as  any  law  which  a 
future  Legislature  may  have  the  power  toalter 
or  repeal.  Judge  Washington  admits  that  if 
an  embargo  were  permanent  it  would  produce 
a  dissolution  of  the  contract;  and  it  is  not 
easy  to  discover  how  he  can  find  anything  in 
the  law  to  show  it  to  be  temporary.  It  may 
be  true  that  embargoes  laid  in  England  are 
equally  general  and  unlimited  in  their  terms. 
But  there  the  king,  by  virtue  of  his  preroga- 
tive, lays  the  embargo,  and  as  he  has  no  power 
to  lay  any  permanent  restriction  on  trade,  it 
follows,  of  course,  that  the  embargo  must  be 
temporary.  But  it  would  be  otherwise,  if 
such  an  embargo  were  laid  by  act  of  Parlia- 
ment, or  the  supreme  legislative  power  of  the 
State. 

The  Act  of  the  22d  December,  1807,  is  not 
an  embargo.  An  embargo  is  a  prohibition  of 
ships'  sailing,  on  the  breaking  out  of  war,  or 
in  an  actual  war.  (Lex  Mercatoria,  4th  ed., 
260;  Park,  6th  ed.,  103,  104;  Marshall,  2d 
ed.,  508.)  It  is  a  measure  of  reprisal,  or 
partial  hostility.  But  the  act  of  Congress  has 
nothing  in  it  of  a  hostile  nature.  It  allows 
all  foreign  vessels  to  depart  from  the  United 
States.  It  is,  *in  terms  and  effect,  a  [*3O3 
prohibition  of  trade  with  Great  Britain  and 
France,  without  any  limitation  ;  a  local  and 
domestic  regulation,  to  save  the  property  of 
our  citizens  from  the  chance  of  loss  ;  and  not 
a  hostile  measure  against  a  foreign  nation. 

The  policy  contains  a  clause  that  the  insurers 
are  not  to  be  liable  in  case  of  any  seizure  or 
detention  for,  or  on  account  of  a'ny  illicit  or 
prohibited  trade.  If  the  law,  then,  was  per- 
manent, it  dissolved  the  contract.  If  it  was 
a  prohibition  of  trade,  it  is  within  the  peculiar 
clause  of  the  policy.  The  English  policies  do 
not  contain  such  a  clause,  and  the  causes  de- 
cided in  England  cannot,  therefore,  apply. 
Abbott  (Law  of  Shipping.  &c.,  3d  ed..  406) 
says,  if  commerce  l>e  wholly  prohibited  be- 
tween the  country  to  which  the  ship  belongs 
and  that  to  which  she  is  destined,  the  contract 
of  conveyance  is  at  an  end,  the  charter-party 
is  dissolved  ;  and  such  is  the  effect  of  a  prohi- 
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bition  of  the  exportation  of  the  particular 
commodities  that  compose  the  cargo,  or,  by 
the  terms  of  the  contract,  are  destined  to  com- 
pose it.  He  is  of  opinion  that  the  same 
principles  would  apply  to  the  same  events 
Happening  after  the  commencement  and  before 
the  completion  of  the  voyage,  though  a 
different  rule  is  laid  down  by  the  French 
ordinance. 

This  case  cannot  be  distinguished,  in  princi- 
ple, from  that  of  Touteny  et  al.  v.  Hubbard  (3 
Bos.  &  Pull.,  291).  The  insured  must  be 
deemed  to  have  assented  to  the  law  of  the 
United  States,  and  to  which  he  was  a  party, 
since,  as  a  citizen,  he  is  a  component  part  of 
the  sovereignty.  The  loss,  then,  arising  from 
this  detention  has  happened  by  his  own  act  or 
default.  In  the  Nisi  Prius  case  of  Conway  v. 
Gray  (1  Park,  6th  ed.,  609),  before  Lord  Ellen- 
borough,  he  agreed  with  Lord  Alvanley,  that 
the  subject  must  be  considered  as  a  party  to 
the  act  of  his  government,  and  that,  therefore, 
the  insured,  an  American  citizen,  could  not 
recover  against  a  British  insurer,  on  the  ground 
of  an  embargo  by  the  American  government. 
JiOA*]  There  were  two  cases  decided,  *at  the 
same  time,  on  the  same  general  principle.  It 
is  true  Lord  Ellenborough  'gives  no  opinion 
what  would  be  the  effect  of  an  insurance  be- 
tween two  British  subjects,  in  case  of  an  em- 
bargo ;  but  there  appears  to  be  no  difference, 
on  the  principle  which  he  has  laid  down. 

Again,  a  covenant  to  do  an  act  which  is  law- 
ful at  the  time,  but  which,  afterwards,  be- 
comes unlawful,  cannot  be  enforced.  (1  Salk., 
198  ;  1  Mod.  Rep.,  169  ;  1  Ld.  Raym.,  321.) 
Contracts  or  agreements  which  are  lawful 
when  made,  may  be  annulled  by  the  Legisla- 
ture; for  the  parties  are  supposed  to  have  con- 
sented to  them  only  on  the  tacit  condition  that 
they  shall  be  dissolved,  if  the  government 
throws  any  obstacles  in  the  way  of  their  per- 
formance. (1  Powell  on  Contracts,  445  ;  Puf- 
fcndorf,  L.  N.  and  N.,  lib.  3,  ch.  7,  sec.  6,  and 
Barbeyrac's  note.)  It  may  be  said  that  the 
contract  of  insurance  is  not  to  do  an  unlawful 
act.  But  it  is  substantially  the  same  thing  ; 
for  it  is  a  contract  to  indemnify  another  for 
doing  an  unlawful  act  ;  and  thereby  encour- 
ages and  facilitates  the  doing  of  what  is  un- 
lawful. A  lawful  contract  for  an  unlawful 
purpose  is  void.  A  participation  in  carrying 
an  illegal  purpose  into  effect  vitiates  every  con- 
tract, whether  primary  or  secondary,  of  which 
it  constitutes  the  object.  (Evans'  Pothier,  Vol. 
II.,  p.  8,  App.)  As  if  a  person  is  engaged  in 
an  unlawful  trade,  any  insurance  upon  such 
illegal  trade  is  void.  (Park  on  Ins.,  6th  ed.,309.) 

That  the  voyage  had  actually  commenced  in 
this  case,  before  the  embargo  was  laid,  can 
make  no  difference,  as  the  v.essel  was  still 
within  the  jurisdiction  of  the  United  States 
when  the  act  passed,  which  rendered  it  unlaw- 
ful for  ker  to  proceed. 

Again,  from  principles  of  public  policy,  no 
contract  can  be  enforced  which  renders  it  the 
interest  of  the  party  to  violate  the  laws  of  the 
country  of  which  he  is  a  citizen.  Wagers  be- 
tween two  voters  on  the  event  of  an  election, 
or  as  to  the  articles  of  a  treaty  of  peace,  are 
illegal  and  void.  (1  Term  Rep.,  56  ;  7  Term 
Rep.,  535  ;  5  Term  Rep.,  405.)  The  case  of  a 
policy  of  insurance  is  equally  strong  ;  for  it 
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encourages  the.  insured  to  violate  the  em- 
bargo. If  such  a  rule  prevails  in  England 
*there  is  a  stronger  reason  for  its  being  [*3O5 
adopted  in  this  country,  where  every  citizen 
forms  a  part  of  the  sovereignty  of  the  United 
States.  Suppose  a  wager  laid  whether  Con- 
gress would  lay  an  embargo  or  not,  could  an 
action  be  maintained  on  the  wager  ?  An  in- 
surance on  a  voyage,  in  case  of  an  embargo  is, 
in  effect,  the  same  as  a  wager. 

Mr.  Emmet,  in  reply.  All  the  authorities 
and  opinions  to  be  found  in  the  books,  without 
exception,  are  in  favor  of  the  plaintiff's  right 
to  recover.  The  Nm  Prius  cases  of  (Janway  v. 
Grayetal.,  before  Ld.  Ellenborough,  do  not 
make  any  alteration  of  the  principle,  that  the 
insured  may  abandon  in  case  of  an  embargo. 
His  lordship  went  upon  a  principle  of  public 
policy  only,  that  where  a  foreign  country 
adopts  a  hostile  measure  toward  Great  Britain, 
a  subject  of  that  country  should  not  be 
allowed  to  recover  against  a  British  subject, 
in  a  British  court,  for  a  loss  arising  by  the  act 
of  his  own  government.  But  in  the  case  of 
Page  v.  1  Jiompson  (Park  on  Ins.,  6th  ed.,  109. 
note)  his  lordship  decided  that  one  British 
subject  might  recover  against  another  British 
subject,  for  a  loss  arising  from  an  embargo  by 
their  own  government,  as  it  was  a  totally  dif- 
ferent case  from  that  between  a  foreign  and  a 
British  subject.  And  in  a  late  case,  that  of 
Visger  v.  Prescott  (5  Esp.  Cases,  184),  he  decid- 
ed that  an  insurance  of  neutral  property, 
detained  by  the  British  government, was  lawful. 

If  the  embargo  be  permanent,  it  dissolves  the 
charter-party,  and  then  the  insurer  is  as  much 
liable  for  a  total  loss  of  the  voyage,  as  he 
would  be  in  a  case  of  capture.  If  the  embargo 
is  merely  temporary,  it  is  agreed  that  the  in- 
sured may  abandon.  But  according  to  the 
Constitution  of  the  United  States,  Congress 
has  no  power  to  lay  a  perpetual  embargo  ;  such 
an  act  would  be  void.  In  either  case,  then, 
the  insured  must  recover. 

The  act  operates  merely  on  the  contract  to 
carry  ;  and  a  mistake  has  arisen  on  the  other 
side,  in  confounding  *the  contract  of  [*3OO 
charter-party  with  that  of  insurance. 

The  arguments  drawn  from  public  policy 
have  no  weight ;  for  if  the  contract  of  insur- 
ance is  held  to  be  valid,  it  becomes  the  interest 
of  the  insured  not  to  break  the  embargo  ;  for  if 
he  violates  the  law,  he  is  certain  to  lose  ;  but 
if  he  obeys  the  law,  he  will  be  indemnified. 
Insurers  cannot  break  the  law,  for  they  are 
not  the  owners  of  vessels.  There  could  be  no 
valid  policy  of  insurance  after  the  embargo 
was  laid,  for  there  would  then  be  no  lawful 
voyage  to  be  insured.  The  risk  in  the  present 
case  had  commenced  sixteen  days  before  the 
act  laying  the  embargo. 

This  cannot  be  considered  in  the  light  of  a 
wager  on  the  acts  of  government.  It  is  not  a 
wager  that  there  shall  be  no  embargo  ;  but 
merely  that  the  vessel  shall  proceed  to  sea,  be- 
fore any  embargo  takes  place.  Suppose  it  had 
been  stipulated  in  the  policy,  that  if  the  vessel 
should  be  stopped  by  the  embargo,  the  under- 
writers should  be  liable  as  for  a  total  loss, 
could  it  be  said  that  such  contract  would  be 
illegal  and  void  ?  The  point  of  policy,  as  well 
as  the  other  questions  arising  in  this  case, 
were  fully  considered  by  Judge  Washington, 
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in  the  case  of  Odlin  v.  The  Ins.  Co.  of  Pennsyl- 
vania. It  would  be  very  inconvenient  if  the 
Stale  courts,  on  questions  of  this  nature, 
should  differ  from  the  courts  of  the  United 
States  ;  that  there  should  be  one  law  of  insur- 
ance in  this  court,  and  another  in  the  courts  of 
the  United  States. 

Embargoes  in  England  are  sometimes  limit- 
ed in  their  duration,  and  are  sometimes  for  an 
unlimited  time.  The  embargo  on  Swedish 
vessels  was  unlimited  ;  but  it  makes  no  dif- 
ference as  to  the  contract  of  insurance, 
whether  the  embargo  is  limited  or  not. 

The  clause  in  the  policy  as  to  prohibited 
trade,  applies  only  to  a  trade  prohibited  by  the 
laws  of  the  country  to  which  the  vessel  is 
bound.  A  warranty  as  to  the  trade  prohibit- 
ed by  the  government  of  the  country  to 
3O7*]  *which  the  vessel  belongs  would  be 
nugatory  ;  for  the  contract  would  be  void,  in 
case  the  trade  was  unlawful  by  the  laws  of  the 
United  States. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  the  case  of  a  vessel  detained  in  one 
of  our  ports,  after  the  voyage  had  commenced, 
by  the  intervention  of  the  Embargo  Act  of  the 
22d  of  December,  1807  ;  and  the  question  is, 
whether  this  be  a  detention  that  justified  an 
abandonment. 

There  is  no  decision  in  the  English  books 
which  comes  up  to  the  question,  though  the 
uniform  language  of  the  cases,  and  of  the 
writers  on  insurance,  is  in  favor  of  the  right 
of  the  assured,  in  a  case  like  the  present,  to 
abandon  and  recover.  They  make  no  dis- 
tinction between  a  foreign  and  a  domestic  em- 
bargo. 

The  French  writers  are  more  explicit.  They 
consider  an  embargo  laid  by  the  French 
government,  on  their  own  vessels  in  their  own 
ports,  as  a  detention  within  the  policy,  if  laid 
after  the  commencement  of  the  risk.  Valin, 
Emerigon  and  Pothier  concur  in  this  opinion. 
Under  the  law  of  insurance,  as  they  lay  it 
down,  the  question  before  us  would  not  be 
open  for  discussion.  - 

In  addition  to  this,  we  have  a  very  respecta- 
ble authority  at  home,  on  the  point  now  pre- 
sented. I  allude  to  the  case  of  Odlin  v.  The 
In*.  Co.  of  Pennsylvania,  in  the  Circuit  Court 
of  the  United  States.  (Hall's  Law  Journal, 
Vol.  II.,  p.  221.)  Judge  Washington  went 
through  all  the  cases  that  bear  upon  the 
question,  and  examined  it,  upon  principles  of 
law  and  public  policy,  and  concluded  that  the 
assured  had  a  right  to  abandon,  and  claim  a 
total  loss.  After  the  clear  and  masterly  view 
of  the  subject  which  was  taken  in  that  case,  it 
becomes  unnecessary  to  examine  it  here  at 
large ;  and  I  think  that  I  need  not  do  much 
more  than  to  declare  that  I  yield  my  full 
assent  to  that  opinion. 

3O8*]  *An  embargo  is  not  required  to  be, 
upon  the  face  of  the  act,  definite  as  to  time. 
It  is  frequently  otherwise  ;  and  the  case  of  the 
British  embargo  on  vessels  bound  to  Leghorn, 
as  stated  in  Hndley  v.  Clarke  (8  Term  Rep., 
259),  is  a  pertinent  and  strong  instance  of  the 
kind.  But  it  is,  from  the  very  nature  and 
policy  of  the  measure,  a  temporary  restraint. 
It  suspends,  but  does  not  dissolve,  the  contract 
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of  insurance,  any  more  than  the  contract  to 
carry  goods.  The  error  of  the  counsel  for  the 
defendants  consists  in  considering  the  embargo 
imposed  by  Congress,  as  a  permanent  prohibi- 
tion, working  a  dissolution  of  the  contract.  We 
must  judge  of  the  act  from  what  it  purports 
to  IMJ,  and  from  the  terms  which  it  uses.  An 
embargo,  ex  vi  termini,  means  only  a  tempo- 
rary suspension  of  trade.  A  general  and 
permanent  prohibition  of  trade  would  not  be 
an  embargo.  It  would  be  an  act  too  violent  to 
be  endured,  and  is  not  to  be  presumed.  It  is 
equally  a  very  forced  argument  to  liken  this 
case  to  a  contract  to  do  an  unlawful  act,  or  to 
perform  an  illegal  voyage.  The  voyage  com- 
menced before  the  law  existed.  It  was  not  the 
object  of  the  policy  to  violate  any  law.  It  had 
a  contrary  tendency.  It  was  to  idemnify 
against  arrests  and  detentions,  and  not  to 
indemnify  for  resistance  to  them.  "  The 
policy  of  the  state,"  as  Lord  Alvanley  ob- 
served, "  is  not  concerned  in  preventing  one 
British  subject  from  insuring  another  against 
the  effects  of  an  embargo  laid  by  the  British 
government. " 

The  counsel  referred  to  some  recent  decis- 
ions, in  England,  arising  under  our  embargo, 
and  which  are  reported  in  the  addenda  to  Park 
(6th  ed.,  p.  609),  but  they  will  not  be  found,  on 
examination,  to  have  declared  a  different  rule 
of  law,  as  applicable  to  this  case,  from  that 
which  we  deem  the  correct  one.  The  Court 
of  K.  B.  decided  that  an  American  citizen 
could  not  recover  from  a  British  underwriter, 
under  an  abandonment  founded  upon  our 
embargo,  because  every  American  subject 
was  to  be  deemed  a  party  to  the  act  of  Con- 
gress ;  and  shall  *not  be  permitted  to  [*3OD 
indemnify  himself  at  the  expense  of  a  British 
subject,  for  a  loss  arising  from  his  own  act. 
This  is  similar  to  the  reasoning  suggested  by 
Lord  Alvanley  in  the  case  of  Touteng  v.  Hnb- 
bard  (3  Bos.  &  Pull.,  291),  and  it  appears  to  be 
drawn  from  political  considerations  rather 
than  from  principles  of  law.  Whether  the 
courts  of  this  and  of  other  countries  would  or 
would  not  adopt  a  similar  rule,  under  similar 
circumstances,  we  need  not  now  discuss.  It 
is  sufficient  in  this  case  to  say  that  the  rule  is 
not  applicable.  Lord  Ellenborough  admits 
that  "where  the  insured  and  the  insurer  are 
both  subjects  of  the  same  state,  the  question 
will  stand  upon  very  different  grounds  of  con- 
sideration." And,  indeed,  in  Page  v.  Thomp- 
son (Park,  6th  cd.,  109),  he  is  said  to  have 
ruled  differently,  that  being  a  case  between 
British  subjects.  When  both  parties  belong 
to  the  same  government,  the  act  of  the  gov- 
ern jient  is  as  much  the  act  of  one  party  as  of 
the  other,  and  each  ought  to  be  equally  estopped 
from  taking  advantage  of  it,  to  the  prejudice 
of  the  other.  To  consider  it  as  amounting  to 
an  agreement  between  the  two  parties  to  dis- 
solve the  contract,  would  be  pushing  the  doc- 
trine to  an  extravagant  length.  A  domestic 
embargo  would,  upon  such  a  refined  principle, 
dissolve  all  contracts  of  affreightment  and  for 
wages,  contrary  to  the  settled  rule  both  in 
England  and  France. 

The  court  are,  accordingly,  of  opinion  that 
the  plaintiff  is  entitled  to  recover. 


Judgment  for  the  plaintiff. 


JOHNS.  REP.,  5. 
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Cited  in— 5  Johns.,  333 ;  10  Johns.,  179 ;  16  Johns., 
358;  6  Cow.,  431. 


3 1 O*]      *WALDEN  &  WALDEN 

THEPIKENIX  INSURANCE  COMPANY 
OF  NEW  YORK. 

1.  Marine  Insurance — Rumor  of  Embargo — 
Detention — Liability  of  Insurer.  2.  Aban- 
donment— Not  Accepted — Agency  of  Insured 
for  Insurer. 

Where  a  vessel  was  insured  at  and  from  New 
York  to  Havana,  and  she  set  sail  on  the  voyage, 
about  9  o'clock,  A.  M.,  on  the  25th  December,  and 
just  before  she  got  under  way,  the  pilot  heard  that 
an  embargo  had  taken  place ;  and  the  ship,  before 
she  grot  out  of  port,  was  stopped  and  detained  by 
virtue  of  the  Embargo  Act  of  the  25th  December ; 
it  was  held  that  the  voyage  having;  commenced  be- 
fore the  detention,  the  insurer  was  liable  for  a  total 
loss :  that  a  vague  rumor  or  knowledge  by  the  pilot 
of  an  embargo  was  not  sufficient  to  charge  the  in- 
sured with  a  knowledge  of  the  act  laying  an  em- 
bargo, so  as  to  render  the  commencement  of  the 
voyage  illegal. 

After  an  abandonment,  which  is  not  accepted  by 
the  insurer,  the  insured  remains  the  quaxi  agent  or 
trustee  of  the  insurer,  and  must  do  what  he  thinks 
most  for  the  interest  of  the  concerned;  and  if  he 
acts  with  fidelity,  and  sells  the"  vessel  or  property 
insured,  at  public  auction,  in  the  usual  manner, 
without  a  view  to  his  own  benefit,  it  is  no  waiver 
of  the  abandonment,  nor  will  it  prejudice  his  claim 
against  the  insurer  for  a  total  loss. 

Citations— 1  Cai.,  292;  2  Cai.,  284;  Marsh.,  509. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  the  18th  December,  1807,  on  the 
ship  Manchester,  at  and  from  New  York  to 
Havana,  valued  at  $10,000,  warranted  not  to 
abandon,  if  detained  or  captured,  until  after 
a  detention  of  six  months.  The  cause  was 
tried  before  Af>:  Justice  Spencer,  at  the  New 
York  sittings,  the  7th  June,  1809.  The  ship 
set  sail  on  the  morning  of  the  25th  December, 
and  while  proceeding  on  her  voyage  out  of  the 
harbor  of  New  York,  she  was,  on  the  same 
day,  stopped  at  the  Narrows  (which  form  the 
mouth  of  the  harbor), and  brought  back  by  the 
authority  of  the  government  of  the  United 
States,  under  the  act  of  Congress  for  laying  an 
embargo. 

The  pilot  of  the  ship  testified  that  the  ship 
sailed  about  9,  A.  M.  of  the  25th  December  ; 
that  shortly  before  she  got  under  way,  he  had 
heard  from  another  pilot,  that  there  were 
handbills  out,  stating  that  an  embargo  had 
taken  place ;  that  the  cargo  was  all  on  board, 
and  the  ship  in  the  usual  preparation  for  sea ; 
that  he  had  been  engaged,  two  days  before,  to 
pilot  the  ship  out,  and  was  on  board  that 
morning  just  after  sunrise. 

The  following  letters  between  the  plaintiffs 
and  the  defendants,  which  were  read  at  the 
trial,  were  admitted  to  have  been  received  bv 
the  parties  to  whom  they  are  respectively  ad- 
dressed, at  the  times  they  bear  date. 

"NEW  YORK,  26th  December,  1807. 
"  President  and  Directors  of  the 

PfuKrax  Insurance  Company: 

"  Our  ship  Manchester,  Bunker,  master, 

NOTE.— Marine  insurance— Detention  by  embargo 
— Li/thiUtij  of  insurers.  See  preceding  case  and 
note. 

Agency  of  the  insured  for  the  insurer  after  aband- 
onment, see  Abbott  v.  Broome,  1  Cai.,  292,  and  note. 
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upon  which,  with  cargo,  insurance  was  made 
in  your  office,  on  the  *18th  inst.,  was  [*31 1 
yesterday  detained,  when  going  to  sea,  and,  as 
we  understand,  under  authority  of  the  law 
laying  the  present  embargo. 

"As  we  shall  look  to  your  office,  in  proper 
time,  for  such  indemnification  as  we  may  be 
entitled  to,  we  thought  it  proper  to  give  you 
notice  of  these  facts,  and  to  add,  that  we  shall 
be  ready  to  act  in  concert  with  you,  in  any 
proper  measures  for  the  be.st  interests  of  all 
concerned. 

"  Part  of  the  cargo  is  of  a  perishable  nature, 
and  if  the  detention  should  be  long,  it  is  prob- 
able loss  and  expense  may  be  saved,  bv  dis- 
charging the  crew  and  stripping  the  vessel. 
Upon  these  subjects  we  shall  be  glad  of  your 
instructions ;  without  which,  however,  we 
shall  not,  at  present,  make  any  alterations  in 
the  equipments  of  the  ship. 

"  Respectfully, 

"J.  &  T.  WALDEN." 

"30th  December,  1807. 
"  THE  present  embargo  being  indefinite  as 
to  time,  and  from  all  appearances  not  soon  to 
be  removed,  it  is  our  opinion  that  it  would  be 
for  the  benefit  of  all  concerned  in  our  ship 
Manchester,  to  discharge  a  great  part  of  the 
crew,  to  have  her  sails  unbent,  and  such  other 
arrangements  as  to  her  rigging.  &c. ,  as  may 
tend  to  the  safe  preservation  of  those  articles. 
And  also  to  take  out  and  sell  the  small  part  of 
the  cargo,  consisting  of  flour,  to  prevent  loss 
by  damage  in  keeping.  But  this  is  not  pro- 
posed, by  way  of  breaking  up  the  voyage, 
which  it  is  still  our  intention  to  pursue,  if  the 
embargo  be  taken  off  within  the  six  months 
from  the  detention.  Upon  these  subjects, 
however,  we  wish  your  instructions,  which 
we  hope  to  receive  within  four  or  five  days. 
Should  we  receive  no  answer  to  this  within 
that  time  (as  we  have  been  favored  with  none 
to  our  last  of  the  twenty-sixth  inst.),  we  shall 
consider  you  as  agreeing  to  *the  pro-  [*312 
priety  of  what  we  have  here  proposed,  and 
shall  alter  the  equipment  and  state  of  the  ship 
and  cargo  accordingly. 

"  Respectfullvyours, 

"J.  &T.  WALDEN." 

"25th  June,  1808. 

"  Our  ship  Manchester,  upon  which  insur- 
ance is  made  in  your  office,  has  now  been  de- 
tained here  by  the  embargo  the  full  term  of 
six  months  ;  accordingly,  we  hereby  abandon 
to  you  all  our  right  and  interest  in  the  said 
ship,  her  tackle,  apparel  and  furniture,  and 
claim  a  total  loss  on  the  policy  issued  at  your 
office,  dated  18th  Dec.  last. 
"  Yours, 

"J.  &  T.  WALDEN, 
"A.  &  J.  BUCKLEY." 

"  29th  June,  1808. 

"  We  addressed  you  on  the  25th  inst.,  and 
abandoned  to  you  all  our  right  and  interest  in 
the  ship  Manchester,  which  we  now  confirm. 
We  think  it  proper  to  add,  that  we  are  ready 
at  any  time  to  do  such  further  acts  as  you  may 
think  expedient,  for  vesting  the  title  of  said 
ship  in  yourselves. 

"Some  of  the  furniture  and  provisions  hav- 
ing been  stored  for  preservation  during  the  de- 
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tendon,  we  hand  you  herewith  a  list  of  such 
articles,  stilting  where  stored,  and  which  are 
included  in  the  abandonment  of  the  ship. 

"  We  also  hand  you  herewith  the  protest  of 
Captain  Bunker,  and  an  affidavit  proving  our 
citizenship,  our  interest,  our  loss,  and  the  in- 
surance we  have  effected. 

"The  ship  now  lies  in  good  order  at  the  first 
wharf  eastward  from  Old  Slip,  and  to  preserve 
313*]  her,  will  require  *attention  and  ex- 
pense. We  therefore  hope  you  will  think 
proper  immediately  to  take  her  into  your  pos- 
session. Yours, 

"J.  &.  T.  WARDEN, 
"A.  &  J.  BUCKLEY." 

"26th  July,  1808. 

"  We  wrote  you  on  the  25th  and  29th  ult. 
regarding  ship  Manchester,  insured  in  your 
office,  and  detained  by  the  embargo,  to  which 
refer.  The  present  is  to  suggest  for  your  con- 
sideration the  propriety  of  selling  that  ship 
(with  everything  appertaining  to  the  vessel)  at 
auction,  to  the  highest  bidder,  for  the  benefit 
of  those  interested,  without  prejudice  to  the 
rights  of  either. 

"  The  present  condition  of  the  ship  and  her 
stores  requires  that  something  should  be  done 
promptly  for  their  preservation  ;  and  a  sale  at 
auction  appears  to  us  the  most  eligible,  under 
existing  circumstances.  We  shall  be  pleased 
to  receive  your  opinion,  and  to  confer  with 
you  on  the  subject,  if  necessary. 

"  Very  respectfully, 

"  J.  &  T.  WALDEN." 

"OFFICE  OF  THE  PHCENIX  INSURANCE  ) 
COMPANY  OF  NEW  YORK, 

30th  July,  1808.      ) 
"Messrs.  J.  &  T.  Walden, 
"  GENTLEMEN  : 

"  We  have  no  directions  to  give  relative 
to  your  proposal  to  have  the  ship  Manchester 
sold. 

"As  far  as  regards  the  necessary  measures 
for  the  preservation  of  the  vessel,  we  have  no 
objection  thereto,  for  the  benefit  of  whoever 
it  may  concern,  and  without  prejudice  to  our 
present  legal  rights.  It  being  expressly  un- 
derstood, that  by  this  consent,  it  is  not  intended 
314*]  to  *adopt  or  sanction  any  circumstances 
already  taken  place.  On  the  contrary,  it  is  in 
nowise  to  affect  the  legal  questions  now  exist- 
ing in  relation  to  your  claim  on  the  company. 
"  With  respect, 
"  WALTER  BOWNE,  President." 

"  NEW  YORK,  12th  August,  1808. 
"  To  the  President  and  Directors  of  Phwnix  In- 
surance Company. 
"  GENTLEMEN  : 

"  REFERRING  to  our  letters  to  you  respect- 
ing the  ship  Manchester,  we  had  to  regret  that 
you  had  not  thought  proper  either  to  accept 
the  abandonment,  to  concur  with  us  in  the 
measures  we  have  proposed  for  the  interest  of 
all  concerned,  or  to  suggest  others. 

"  We  consider  our  abandonment  of  the  ship, 
with  the  other  measures  of  which  you  have 
had  notice,  as  putting  an  end  to  any  duty  on 
our  part,  to  bestow  care  and  expense  upon  her 
preservation,  for  an  unlimited  time  ;  and  be- 
ing obliged  to  act  without  your  advice,  we 
have  determined  to  sell  her.  The  inclosed  ad- 
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vertisement  will  indicate  to  you  the  time  and 
place  of  sale,  and  you  will  be  able  to  prevent 
the  property  being  struck  off  at  an  incompe- 
tent price. 

"  We  shall  hold  ourselves  accountable  to 
you  for  the  net  proceeds  ;  but  should  you  think 
proper,  at  any  time,  before  the  sale,  to  accept 
the  abandonment  and  adjust  the  loss,  we  shall 
be  ready  to  make  you  a  regular  transfer  of  the 
property.  J.  &  T.  WALDEN, 

"A.  &  J.   BUCKLEY." 

It  was  proved,  by  an  officer  of  the  custom- 
house, that  the  cargo  of  the  Manchester  was 
unloaded  between  the  first  and  7th  of  August, 
1808,  by  a  permit  from  the  *custom-  [*315 
house,  obtained  at  the  instance  of  the  plaint- 
iffs; and  the  salt,  which  composed  most  of 
the  cargo,  was  delivered  to  William  Todd, 
who  had  purchased  it. 

Todd  testified  that  he  agreed  with  the 
plaintiffs  for  the  purchase  of  the  salt,  about 
the  21st  May,  1808.  and  that  salt  had  risen  in 
price  about  twenty  cents  since  the  embargo  ; 
but  a  part  of  this  cargo  was  dirty,  and  a  deduc- 
tion was  made  on  that  account. 

After  the  expiration  of  six  months,  when 
the  defendants  were  applied  to,  to  know 
whether  they  would  accept  the  abandonment, 
the  president  of  the  company  answered  that 
they  would  not,  and  that  time  would  determine 
whether  they  were  bound  to  accept  it. 

The  ship  was  sold  at  auction  on  the  18th 
August,  for  the  account  of  the  underwriters, 
pursuant  to  a  public  advertisement  for  that 
purpose  ;  and  she  was  purchased  by  a  person 
who  was  in  the  employment  of  the  defendants. 

The  collector  of  the  port  of  New  York  re- 
ceived notice  of  the  embargo  by  the  post  be- 
tween 9  and  10  o'clock,  A.  M.  of  the  25th 
December,  1807,  after  the  Manchester  had 
sailed  ;  and  an  officer  was  sent  by  the  collec- 
tor, about  10  minutes  before  10  o'clock,  to  stop 
all  vessels  that  were  sailing,  and  he  brought 
back  the  Manchester. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $11.208.26  :  but  the  judge  reserved  the 
question,  whether  the  detention  in  this  case 
was  a  sufficient  cause  of  abandonment,  so  as 
to  entitle  the  plaintiffs  to  recover. 

Mr.  Hopkins,  for  the  plaintiffs.  1.  After 
the  able  argument  of  yesterdny,'  on  the  prin- 
cipal question,  as  to  the  *effect  of  the  [*316 
embargo  on  the  contract  of  insurance,  I  shall 
content  myself  with  making  one  or  two  ob- 
servations, and  citing  some  authorities,  chiefly 
those  of  France. 

Prior  to  the  case  of  Robertson  v.  Ewer  (1 
Term  Rep..  127),  no  idea  appears  to  have 
existed  of  any  difference  between  a  domestic 
and  a  foreign  embargo,  as  to  its  effect  on  the 
contract  of  insurance.  By  the  law  merchant, 
as  existing  in  all  commercial  countries  of 
Europe,  a  domestic  embargo  is  a  sufficient 
ground  for  an  abandonment.  Malyne,  in  his 
Lex  Mercatoria  (Malyne's  Lex  Mercatoria,  1 10, 
111),  observes  that  the  insured  may  abandon 

1.— See  page  299.  Notwithstanding  the  decision 
of  the  court  in  the  case  of  M' Bride  v.  The  Marine 
Ins.  Co.,  as  to  the  effect  of  the  embargo,  on  the  con- 
tract of  insurance,  it  has  been  thought  best  to  state 
the  argument  of  the  counsel,  also,  in  this  case,  so  as 
to  present  a  more  complete  view  of  the  authorities 
and  reasoning  on  the  subject. 
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in  case  of  an  embargo  ;  and  he  instances  the 
frequent  embargoes  in  Spain  and  Portugal,  on 
the  departure  of  the  West  India  fleet,  or  the 
Carracks  for  the  East  Indies. 

The  author  of  the  treatise  entitled  Le  Guidon, 
lays  it  down  that  the  insured  may  abandon 
whenever  the  ship  is  detained  in  port,  by  the 
authority  of  the  prince,  or  the  government,  to 
which  the  vessel  belongs,  or  a  foreign  prince  : 
quand  il  y  a  prise  d'ainis  ou  d'ennemis,  arrest  de 
prince,  ou  autre  tel  destourbier  en  la  navigation 
•(Le  Guidon,  ch.  7,  sec.  1.  See  Us.  et  Cou- 
t times  de  la  Mer,  part  2,  p.  234),  &c.  He 
afterwards  observes  that  the  insurer  is  not 
bound,  when  the  arrest  happens  in  the  same 
port  where  the  vessel  loads,  because  this  is  a 
land  risk  (danger  de  la  terre),  proceeding  from 
the  will  of  the  prince  ;  but  it  seems  to  be  ad- 
mitted, that  if  the  vessel  departs  from  the 
loading  port,  and  returns  again  to  the  same 
port,  or  is  driven  into  another  port  of  the 
kingdom,  where  she  is  detained  by  an  arrest 
of  the  prince,  the  insured  may  abandon  (Le 
Guidon,  ch.  9,  sec.  6  and  7,  ch.  7,  sec.  6),  after 
waiting  six  months,  unless  the  goods  are  per- 
ishable ;  in  which  case  the  abandonment  may 
be  made  immediately,  or  in  six  weeks.  The 
French  ordinance  says,  if  the  vessel  is  arrested 
by  order  of  the  king,  in  one  of  the  ports  of  the 
kingdom,  before  the  voyage  is  commenced, 
the  insured  cannot  abandon  on  the  ground  of 
such  arrest.  (Ordon  de  la  Marine,  Art.  52.) 
Valin  (Valin's  Comment.  Vol.  II.,  p.  134, 135), 
in  commenting  on  this  article,  distinguishes 
between  arrests  made  by  the  King  of  France, 
-317*J  *in  the  ports  of  his  kingdom,  and  those 
made  by  a  foreign  prince  ;  and  he  adopts  the 
distinction  made  by  the  author  of  Le  Guidon, 
between  an  arrest  made  in  the  loading  port 
.and  an  arrest  in  any  other  port  where  the  ship 
puts  in  after  the  voyage  has  commenced.  But 
Pothier  (Poth.  Trait,  d'  Ass.,  n.  59,  60),  and 
Emerigou  (Emerig.  Vol.  I.,  p.  541),  contend, 
that  when  the  article  of  the  ordinance  says  an 
abandonment  cannot  be  made,  because  of  an 
arrest,  in  one  of  the  ports  of  the  kingdom,  be- 
fore the  commencement  of  the  voyage,  it  fol- 
lows, d  contrai-io,  that  when  the  arrest  is  made 
after  the  commencement  of  the  voyage, 
though  by  order  of  the  king,  and  in  one  of 
thn  ports  of  the  kingdom,  an  abandonment 
may  be  made,  as  in  other  cases  of  arrests  in 
foreign  ports,  by  foreign  princes  ;  and  they 
reject  the  distinctions  taken  by  Valin.  There 
can  be  no  doubt  that  this  is  the  plain  sense 
and  just  construction  of  the  ordinance  ;  and 
the  reason  of  the  distinction  in  Le  Guidon, 
that  an  arrest  before  the  departure  of  the  ves- 
sel is  not  a  sea  risk,  is  explained  by  consider- 
ing the  words  "commencement  of  the  voyage" 
as  meaning  the  voyage  insured,  which  does 
not  commence,  unless  otherwise  expressed  in 
the  policy,  until  the  vessel  actually  sets  sail, 
or  departs.  And  in  such  case,  the  commence- 
ment of  the  voyage,  or  departure  of  the  vessel, 
and  the  commencement  of  the  risk,  mean  the 
same  thing.  It  is  clear  from  an  attentive  ex- 
amination and  comparison  of  all  these  writers, 
that  where  the  arrest  happens  after  the  risk 
has  commenced,  the  insured  may  abandon  ; 
and,  by  the  terms  of  the  policy,  or  contract  of 
insurance,  the  risk,  or  voyage  insured,  may 
•commence  before  the  actual  departure  of  the 
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vessel   from  the  port.     (Emerig.  Vol.   I.,    p. 
341,  344.) 

Roccus  (Roccus,  note  65.  See,  also,  n.  54  ; 
6  Term  Rep.,  416  ;  Marshall,  2d  ed.,  510,  511  ; 
Park,  6th  ed.,  102)  lays  it  down  that  the  act 
of  a  prince  is  one  of  the  accidents,  or  risks, 
for  which  the  insurer  is  liable  ;  and  that  if  a 
vessel,  loaded  and  ready  to  sail,  should  be  de- 
tained by  order  of  a  prince,  so  that  the  vessel 
cou'd  not  proceed  with  her  cargo  to  the  port 
of  *destination,  the  insurers  would  be  f*318 
liable.1  The  rule  of  law  must,  then,  be  con- 
sidered as  settled,  that  if  a  vessel  be  insured  at 
and  from  a  certain  port,  a  detention  by  public  • 
authority  in  that  port  is  a  detention  within 
the  words  of  the  policy,  for  which  under- 
writers are  answerable. 

But  it  will  be  said  that,  as  the  insured  are 
citizens  of  the  United  States,  they  must  be 
considered  as  parties  to,  and  assenting  to,  the 
act  of  Congress  laying  the  embargo,  and  can-  * 
not,  therefore,  take  advantage  of  their  own 
act  or  default.  This  reasoning  is  very  artifi- 
cial and  speculative.  A  general  law,  in  gen 
eral  te^ms,  does  not  affect  or  destroy  private 
contracts.  (2  Mod.,  310  ;  2  Ld.  Raym.,  1350  ; 
11  Mod.,  315;  Com.  Dig.  Parl.,  R.  27;  19 
Vin  Abr.,  510,  518  ;  8  Co.,  118.) 

[KENT,  Ch.  J.  You  need  not  argue  on 
that  point.  The  reason  appears  to  be  too 
fanciful  to  be  allowed  any  weight  in  the 
cause.] 

Again,  it  may  be  said  that  this  contract  is 
rendered  illegal  by  the  act  of  Congress.  But 
it  was  made  on  the  18th  December,  before  that 
act  passed  ;  and  suppose,  that  on  the  26th 
December,  after  the  embargo  was  known  in 
New  York,  the  vessel  had  been  accidently  con- 
sumed by  tire,  could  not  the  plaintiffs  have  re- 
covered on  the  policy  for  a  total  loss  ?  It  can- 
not be  denied  that  the  policy  was  a  legal  and 
subsisting  contract,  and  valid,  at  least,  as  to 
every  other  risk  and  peril  enumerated  in  the 
policy. 

It  is  not  necessary,  in  order  to  render  the 
insurers  liable,  that  the  arrest  should  be  un- 
lawful or  wrongful.  They  are  answerable  for 
lawful  as  well  as  unlawful  *seizures  [*319 
and  detentions.  (Roccus  de  Assec.,  n.  54,  65.) 
Suppose  a  neutral,  carrying  the  goods  of  an 
enemy,  is  captured  and  condemned  by  one  of 
the  belligerents,  as  by  the  law  of  nations  a 
belligerent  may  do,  the  insurer  would  never- 
theless be  liable. 

Again,  how  can  it  be  said  that  the  contract 
of  assurance  is  dissolved  by  the  embargo  ? 
The  defendants  have  received  their  full  premi- 
um ;  and  the  policy  must  be  considered  aa 
valid  and  subsisting,*  as  to  every  purpose  and 
peril,  except  sailing  during  an  embargo.  The 
insured  do  not  undertake  to  sail  at  all  events, 
but  only  in  case  they  can  lawfully  depart ;  and 
the  insurers  engage  to  indemnify  the  insured, 
if  they  cannot  lawfully  proceed* on  the  voyage 
insured,  whereby  it  becomes  defeated. 

2.  In  the  case  of  Abbott  v.  Broome  (1  Caines, 

1.— ttegis  et  principis  factum  enumerantur  casus 
fortuitn.  Men,  si  rex  et  princepf:  retineant  iiavem 
oneratum  fnimentn,  ex  cau#a  pemiricc,  quapropter 
navis  non  potuerit  frumenta  aaportare  ad  locum  de#- 
tinatum,  tenentur  a.*secur attires. 

Baldus,  he  adds,  was  of  a  different  opinion  ;  but 
that  writer,  he  thinks,  is  rather  confused  in  his  ideas 
on  the  subject. 
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292;  1  Esp.  Cas.,  237),  it  was  decided,  that 
after  an  abandonment  and  refusal,  the  injured 
might  sell  the  vessel,  at  public  auction,  for  the 
benefit  of  the  insurer,  without  being  consid- 
ered as  waiving  his  right  under  the  abandon- 
ment. The  vessel  was  not  sold  until  after  six 
months,  and  a  month's  notice  of  the  intended 
sale.  The  plaintiffs  being  owners  of  the  cargo 
as  well  as  the  vessel,  it  became  necessary  to 
unload  the  cargo,  in  order  to  sell  the  vessel.  It 
may,  perhaps,  be  said  that  the  freight  of  the 
goo'ds  ought  to  have  been  tendered  to  the 
defendants.  But  if  the  goods  had  belonged  to 
third  persons,  instead  of  the  plaintiffs,  a  ten- 
der to  the  insurers  would  not  have  discharged 
the  shippers.  The  plaintiffs  were  the  only 
persons  to  whom  a  tender  of  freight  could 
have  been  made. 

It  cannot  be  said  that  the  vessel  violated  the 
law  by  sailing,  or  that  the  plaintiffs  knew  of 
the  law  at  the  time  of  her  sailing  ;  for  there  is 
no  evidence  of  that  fact. 

Messrs.  Hoffman  and  Emmet,  contra.  After 
the  argument  of  yesterday,  it  is  unnecessary 
to  say  much  on  the  first  point.  The  voyage 
having  commenced  after  the  act  laying 
32O*]  *an  embargo  had  passed,  and  a  knowf- 
edge  of  it  had  reached  New  York,  the  sailing 
was  illegal,  and  the  insurers  are  not  answer- 
able. It  makes  no  difference  whether  the  plaint- 
iffs knew  of  the  act ;  for,  in  contemplation  of 
law,  it  takes  effect  from  theday  it  was  passed, 
and  every  citizen  is  presumed  to  have  knowl- 
edge of  it.  But  admitting  that  the  act  could 
not  have  effect,  until  known,  there  is  evidence 
that  the  pilot  and  master  knew  of  the  embargo, 
and  the  owner  must  be  bound  by  the  act  of  the 
pilot  or  master,  as  his  agent,  and  whose  duty 
it  was,  having  heard  of  the  law  being  in  force, 
to  ascertain  the  truth  of  the  report.  The  at- 
tempt to  sail,  after  this  information,  was  at  his 
peril.  Suppose  the  vessel,  having  evaded  the 
embargo,  had  been  afterwards  captured,  would 
the  defendants  have  been  liable,  when  the 
voyage  had  illegally  commenced  ?  (4Enst,  410  ; 
8 term  Kep.,563;  Park,  6th  ed.,  310.  311.)  If 
the  evasion  of  the  embargo  would  be  a  good 
defense  in  such  a  case,  it  is  equally  so  in  the 
present  case. 

Judge  Washington,  in  the  case  of  Odlin  v. 
Tie  Pennxi/vlania  Inn.  Co.,  says  "that  by  a 
violation  of  the  embargo,  the  insured  would 
loose  the  benefit  of  the  policy,  as  much  as  by 
a  breach  of  an  express  warranty."  There  is  no 
hardship  in  this  ;  it  encourages  obedience  to 
the  law,  at  the  same  time  that  it  discourages 
any  attempt  to  violate  it.  According  to  prin- 
ciples of  sound  policy,  as  well  as  justice,  there- 
fore, the  plaintiffs  ought  not  to  be  allowed  to 
recover. 

2.  The  acts  of  the  plaintiffs  amount  to  a 
waiver  of  the  abandonment.  The  party  elect- 
ing to  abandon,  must  abide  by  his  election 
until  it  is  waived  by  mutual  consent.  By  the 
abandonment,  the  rights  of  the  parties  are 
fixed  ;  and  the  property  in  the  vessel  is  trans- 
ferred to  the  insurers.  The  defendants  then 
became  entitled  to  the  freight.  Whether  the 
insurer  accept  the  abandonment  or  not,  if  the 
insured  has  a  right  to  abandon,  the  insurer  be 
comes  the  owner  of  the  vessel,  from  the  time 
of  abandonment,  and  is  entitled  to  all  her 
321*|  earnings.  *The  insured  can  do  no  act 
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to  impair  the  rights  of  the  insurer.  (3  Bos.  & 
Pull.,  479  ;  4  East,  84.)  If  the  insured  doea 
any  act  inconsistent  with  the  abandonment, 
or  which  impairs  the  rights  of  the  insurer,  it 
amounts  to  a  waiver  of  the  abandonment.  By 
taking  out  and  selling  the  cargo,  the  plaintiff^ 
destroyed  the  lien  which  the  defendants  would 
have  had  for  the  freight.  By  a  voluntary 
delivery  of  the  goods  to  the  shippers,  the  claim 
for  freight  is  relinquished.  The  owners  of  the 
cargo  would  not  be  entitled  to  demand  their 
goods  and  break  up  the  voyage,  without  first 
paying  the  freight.  (Abbott,  405.)  The  plaint- 
iffs entered  into  an  agreement  for  the  sale  of 
the  salt,  thirty  days  before  they  had  any  right 
to  abandon,  according  to  the  terms  of  the 
policy,  and  it  was  delivered,  afterwards,  pur- 
suant to  that  agreement,  This  was,  also,  at 
least  thirty  days  before  their  letter  of  the  25th 
July,  in  which  they  speak  of  the  necessity  of 
selling  the  vessel.  That  agreement  is  a  very 
important  fact,  to  show  that  the  plaintiffs 
acted  as  owners  and  principals,  and  not  agents. 

Again,  the  sale  of  the  vessel  was  also  a 
waiver  of  the  abandonment.  The  defendants 
did  not  consent  to  the  sale.  Their  answer  is  a 
refusal  of  such  consent;  and  they  expresa 
their  willingness  to  pay  whatever  expense  may 
be  requisite  for  the  preservation  of  the  ves- 
self,  or  the  benefit  of  all  the  concerned.  The 
power  of  the  insured  to  sell  after  an  abandon- 
ment ought  to  be  restrained  and  limited  as  much 
as  possible,  since  the  exercise  of  it  may  lead  to 
great  fraud  and  injustice.  The  insured,  after 
an  abandonment,  becomes  an  agent  from 
necessity,  and  can  do  nothing  but  what  is  ab- 
solutely necessary.  He  can  sell  only  when, 
by  keeping  the  property,  he  will  be  involved  in- 
expense.  Every  act  of  the  insured,  without 
necessity,  must  be  considered  as  an  act  of 
ownership,  and  waiver  of  the  abandonment. 
In  the  present  case,  there  was  no  occasion  or 
necessity  for  the  sale  ;  and  the  insurers  being^ 
on  the  spot,  it  was  the  duty  of  the  insured  to 
consult  them,  and  to  follow  their  directions. 
They  *were  willing  to  contribute  to  [*322 
the  expense  of  keeping  the  property,  but  re- 
fused their  consent  to  its  sale.  As  agents, 
therefore,  the  plaintiffs  acted  without  necessity, 
and  without  authority.  The  sale  must  be  con- 
sidered as  the  act  of  owners,  not  of  agents.  If 
the  embargo  was  temporary,  as  has  been  con- 
tended, the  plaintiffs  ought  not  to  have  sold 
the  vessel,  as  they  thereby  prevented  the  de- 
fendants from  proceeding  on  the  voyage, 
after  the  embargo  was  removed. 

In  the  case  or  Abbot  v.  Broome  the  insurers 
were  silent  and  passive.  The  vessel  was  con- 
demned in  the  West  Indies,  as  not  worth  the 
expense  of  repairs,  and  the  voyage  was  at  an 
end.  The  circumstances  of  that  case  are  ma- 
terially different  from  those  of  the  present. 
Here  there  could  be  no  implied  assent  or 
authority  to  sell,  as  both  parties  were  on  the 
spot,  and  the  defendants  refused  their  consent. 

Mr.  J.  Raddiff,  in  reply.  It  is  unnecessary 
to  add  anything  further  on  the  right  of  the 
insured  to  abandon,  in  the  case  of  a  domestic 
embargo.  Whether  this  was  an  embargo,  or  a 
prohibition  of  trade,  or  whether  the  act  was 
unconstitutional  and  void,  can  make  no  differ- 
ence ;  for  the  plaintiffs,  in  either  case,  are  en- 
titled to  recover. 
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A  person  acting  without  notice  of  a  law, 
cannot  be  punished  for  acting  contrary  to  that 
law.  This  would  be  against  the  first  principles 
of  justice.  A  knowledge  of  the  law  by  the 
plaintiffs  ought  to  have  been  clearly  shown. 
The  pilot  does  not  say  that  he  communicated 
what  he  had  heard  from  another  pilot  to  the 
plaintiffs,  or  even  to  the  master.  Such  a  mere 
rumor,  or  hearsay,  is  not  legal  notice.  The  act 
contained  many  exceptions;  and  could  the  pi- 
lot know  the  nature  and  extent  of  theseexcep- 
tions,  or  whether  the  act  applied  to  vessels 
which  had  previously  obtained  regular  clear- 
ances? 

It  does  not  appear  that  the  agreement  for 
the  sale  of  the  salt  was  absolute  and  uncondi- 
323*J  tional.  It  may  have  *been  made,  cum 
onere.  It  was  entered  into  from  an  expectation 
that  the  abandonment  would  not  be  accepted. 
The  rights  of  the  defendants  could  not  be  pre- 
judiced, for  there  was  no  delivery  until  after 
the  abandonment;  and  the  defendants  had  it 
in  their  power,  by  accepting  the  abandon- 
ment, to  enforce  and  secure  all  their  rights 
under  it. 

The  defendants  refused  to  accept  of  the 
abandonment.  Were  the  plaintiffs,  then, 
bound  to  keep  the  property  for  an  indefinite 
period  of  time?  That  would  prove  extremely 
inconvenient  and  injurious.  It  would,  in  a 
great  degree,  defeat  the  object  of  the  contract 
of  insurance.  Being  an  agent  for  all  concern- 
ed, the  most  that  can  be  required  of  the  in- 
sured is,  that  he  acts  bonafide,  and  docs  what 
a  reasonable  man  would  do,  under  similar  cir- 
cumstances. 

The  case  of  Abbot  v.  Broome  has  settled  the 
point  that  the  insured,  after  an  abandonment, 
may  sell  the  property,  and  account  to  the  in- 
surers for  the  net  proceeds. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  judgment  pronounced  in  the  case  of 
M' Bride  vj~ The  Marine  Ins.  Co.,  decides  that 
a  detention,  under  the  authority  of  the  United 
States,  by  virtue  of  the  act  laying  an  embargo, 
is  a  peril  within  the  policy,  and  authorized  an 
abandonment;  this  disposes  of  one  of  the  ques- 
tions made  in  this  case.  Two  other  objections, 
however,  have  been  urged  against  the  plaint- 
iffs' right  to  recover  for  a  total  loss : 

1.  That  the  voyage  was  begun  with  a  knowl- 
edge of  its  being  illegal,  and  prohibited. 

2.  That  the  abandonment  was  waived  by  a 
sale  of  the  ship  and  cargo. 

These  objections,  I  think,  cannot  prevail. 
The  policy  was  effected  the  18th  of  December, 
1807,  on  the  vessel,  at  and  from  New  York  to 
Havana.  The  risk  had  accordingly  commenced 
324*]  *before  the  passing  of  the  act.  and 
the  defendants'  right  to  the  premium  had  be- 
come fixed.  The  rumor  on  the  morning  the 
ship  sailed  of  an  embargo  having  taken  place, 
as  stated  by  the  pilot,  was  too  vague  and  un- 
certain to  be  obligatory  upon  the  ^plaintiffs,  so 
as  to  subject  them  to  the  consequences  of  an 
intentional  violation  of  the  embargo,  which 
would  have  been  a  criminal  act.  But  another 
conclusive  answer  to  this  objection  is,  that  the 
plaintiffs  are  not  chargeable  with  any  informa- 
tion which  the  pilot  might  have  on  this  sub- 
ject. He  was  not  such  an  agent  as  to  make  his 
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acts  the  acts  of  the  assured.  He  was  only  em- 
ployed for  the  specific  purpose  of  conducting 
the  vessel  out  to  sea,  and  had  no  control  or 
direction  as  to  the  time  of  sailing.  This  be- 
longed to  the  master  or  owners,  and  there  is 
no  evidence  of  any  knowledge  of  the  embargo 
being  brought  home  to  either  of  them. 

2.  The  agency  which  the  assured  took  in 
selling  the  ship  ought  not  to  prejudice  their 
claim  on  the  underwriters.  The  plaintiffs  had 
a  right  to  abandon,  and  the  law  will  charge 
the  defendants  with  a  knowledge  of  that  right; 
they,  therefore,  ought  to  have  accepted  the 
abandonment.  By  an  abandonment,  the  as- 
sured yields  up  to  the  underwriters  all  his 
right,  title,  and  interest  in  the  subject;  it  oper- 
ates, in  judgment  of  law,  as  a  transfer  of  the 
property  (Marsh.,  509),  and  puts  the  insurer  in 
the  place  of  the  assured.  (2  Caines,  284.)  If 
the  underwriter  will  not  accept  the  subject, 
there  is  no  mode  of  compelling  him  to  receive 
it.  The  assured  then,  by  operation  of  law, 
becomes  actually  possessed  of  the  property  of 
the  underwriters.  He  is  necessarily  left  to  act, 
quasi-  agent  or  trustee,  without  any  instruc- 
tions from  his  principal.  What  is  it  his  duty, 
under  such  circumstances,  to  do?  Would  it 
be  proper  and  discreet  in  him  to  neglect  and 
abandon  the  property  altogether,  and  leave  it 
to  waste  and  perish?  If  not,  he  must,  from 
the  nature  of  his  situation,  have  an  implied 
authority  to  do  what  he  *thinks  most  [*325 
for  the  interest  of  the  concerned.  To  consider 
the  mere  sale  of  the  subject  by  the  assured,  for 
the  avowed  benefit  of  the  underwriter,  after  a 
refusal  to  accept  a  rightful  abandonment,  a 
waiver  of  such  abandonment  would,  it  appears 
to  me,  be  against  the  principles  of  justice,  and 
sound  commercial  policy.  If  this  should  be 
considered  the  rule  of  law,  it  must  be  general, 
and  applicable  to  all  cases;  and  if  the  subject 
abandoned  was  of  a  perishable  nature,  a  total 
loss  and  destruction  of  the  property  must 
necessarily  be  the  consequence.  The  assured 
being  made  trustee,  ex  necesxitate,  if  he  exe- 
cutes his  trust  with  fidelity,  it  is  all  the  law 
requires  of  him.  And  whatever  he  does  ought 
to  be  considered  as  done  in  the  character  which 
the  law  has  imposed  upon  him,  unless  hiscon- 
duct  shows  clearly  that  he  intended  to  act  for 
his  own  benefit,  and  to  waive  his  abandon- 
ment. The  quo  ammo  is  theciterion  by  which 
his  acts  ought  to  be  tested.  There  is  nothing 
appearing  in  this  case  to  warrant  the  infer- 
ence that  the  plaintiffs  intended  to  act  in  any 
other  character  than  as  agents,  or  trustees, 
for  the  defendants. 

The  circumstances  against  the  assured,  in 
the  case  of  Abbot  v.  Broome  (1  Caines,  292),  and 
which  were  held  not  to  be  a  waiver  of  the 
abandonment.were  much  stronger  than  in  this. 
In  that  case  the  great  object  of  the  defendant's 
counsel  was  to  show  that  the  sale  and  purchase 
of  the  vessel  was  for  the  benefit  of  the  assured  ; 
and  it  seemed  to  be  admitted,  that  unless  this 
was  shown  the  sale  would  be  no  waiver  of  the 
abandonment.  In  the  case  before  us  there  is 
no  one  circumstance  which  looks  to  the  con- 
clusion that  the  plaintiffs  were  acting  for  their 
own  benefit.  After  the  abandonment  they  ap- 
prised the  defendants  that  the  situation  of  the 
ship  was  such  as  to  require  something  to  be 
done  with  her,  and  proposed  selling  her  for  the 
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benefit  of  those  interested,  without  prejudice 
to  the  rights  of  either.  On  the  defendants  de- 
clining to  accede  to  this  proposition,  they  dc- 
32O*]  termined  to  sell  the  *ship  at  public  auc- 
tion, of  which  they  gave  the  defendants  notice, 
sent  them  a  copy  of  the  advertisement,  and 
particularly  requested  their  attendance,  to 
prevent  the  property  being  sold  at  an  under 
price.  The  purchaser  was  a  person  in  the  em- 
ployment of  the  defendants.  The  auctioneer 
called  at  their  office  for  the  purchase  money. 
The  president  of  the  company  made  out  a 
check  for  the  amount ;  but,  on  reflection,  said 
he  had  rather,  for  certain  reasons,  that  the 
purchaser  would  pay  the  money  himself.  All 
this  certainly  looks  more  like  a  purchase  for 
the  account  and  benefit  of  the  defendants  than 
the  plaintiffs.  The  plaintiffs'  letter  of  the  26th 
of  July,  1808,  by  a  fair  construction,  contains 
no  proposition,  except  to  sell  the  ship  for  the 
benefit  of  whoever  it  might  concern.  And  if 
the  defendants  wished  any  other  measures 
taken  for  her  preservation,  it  was  imcumbent 
on  them,  at  least,  to  make  some  specific  pro- 
position. The  plaintiffs  had  confidence  in 
their  legal  right  to  abandon  ;  and,  relying  on 
that,  they  were  not  bound  to  make  advances 
for  the  preservation  of  the  ship,  until  the  re- 
sult of  a  lawsuit  should  enforce  their  claim 
upon  the  underwriters.  Under  the  existing 
state  of  things,  the  selling  of  the  vessel  showed 
no  disposition  in  the  assured,  either  to  sacri- 
fice the  property,  or  to  benefit  themselves. 
They  appear  to  have  acted  in  good  faith,  as 
agents  or  trustees  for  the  defendants,  without 
any  intention  of  waiving  their  abandonment. 
I  do  not  see  on  what  possible  ground  it  can  be 
pretended  that  the  plaintiffs  were  bound  to 
keep  the  cargo.  This  was  a  distinct  subject, 
with  which  the  defendants,  from  anything 
that  appears,  had  no  concern.  The  voyage 
being  broken  up,  and  ship  abandoned,  the 
owners  of  the  cargo,  whether  they  were  the 
plaintiffs  or  other  persons,  would  not  be 
bound  to  leave  that  to  perish.  Had  the  un- 
derwriters on  the  ship  accepted  the  abandon- 
ment, and  been  entitled  to  any  lien  on  the 
cargo,  they  could  have  had  the  benefit  of  that 
327*]  *lien,  for  the  cargo  remained  on  board 
for  a  considerable  time  after  abandonment. 

We  are,  therefore,  of  opinion  the  plaintiffs 
are  entitled  to  recover  as  for  a  total  loss. 

Judgment  for  the  plaintiffs. 

Distinguished— 10  Johns.,  179. 
Cited  in  -7  Johns.,  4SJ,  5M ;    Hoffm.,  105 ;    1  Hun, 
462 ;  15  Barb.,  54 ;  46  Super.,  122 ;  I  Mason,  344. 


HUNT  ET  AL.  v.  KNICKERBACKER. 

Contract — Sale  of  Lottery  Tickets — Illegal. 

No  action  can  he  maintained  on  a  contract  made 
for  the  sale  of  tickets  in  a  lottery,  not  authorized 
by  the  Legislature  of  this  State. 

Citations— Rev.  Laws.,  1, 35 ;  Rev.  Stat..  665 ;  1  Com. 
onCon.,30:  Cowp.,  343:  2  Cui..  1149:  5T.  R.,600;3 
T.  R..  23 :  2  Bl.  Rep..  1073:  Cowp.,  790 ;  Cowp.,  197 :  1 
H.  Bl..  65. 

rpIIIS  was  an  action  on  the  case.  The  dec 
J-  laration  contained  three  counts.  The  first 
count  stated  that  the  plaintiffs  were  managers 
of  a  certain  lottery,  allowed  and  established  by 
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the  Legislature  of  the  State  of  Conecticut,  in 
May,  1804,  &c.  (describing  the  name  and  ob- 
ject of  the  lottery);  that  the  plaintiffs  on  the 
16th  June,  1806,  were  possessed  of  a  large 
number  of  tickets  in  the  third  class  of  the  said 
lottery,  which  was  legally  established  by  the 
plaintiffs,  as  managers ;  and  according  to 
the  scheme  of  the  said  lottery,  the  price  of 
the  tickets  was  four  dollars  each,  at  which 
price  all  the  tickets  in  that  class  were  sold  ; 
and  the  plaintiffs  averred  that  the  tickets 
were  well  worth  four  dollars  each,  &c.,  and 
that  on,  &c.,  the  plaintiffs  at  Poughkeepsie, 
in  the  County  of  Dutchess,  delivered  to  the 
defendant,  at  his  special  instance  and  re- 
quest, 112  tickets,  in  the  third  class  of 
the  said  lottery,  from  number  375  to  num- 
ber 469,  inclusive,  to  sell  for  the  said 
plaintiffs  at  four  dollars,  on  a  commission  of 
2i  per  cent.,  and  to  return  those  tickets  to  the 
plaintiffs,  on  demand,  which  the  defendant 
should  not  sell  ;  and  that  the  defendant  then 
and  there  received  the  said  112  tickets  of  the 
plaintiffs,  and  in  consideration  thereof,  and  of 
the  sum  of  2-£  per  cent,  on  the  amount  of  those 
tickets  which  the  defendant  should  sell,  the 
defendant  *undertook,  and  to  the  [*328 
plaintiffs  promised,  to  sell  the  said  tickets  for 
the  plaintiffs,  if  the  same  should  be  salable, 
at  four  dollars  each,  and  to  return  those  of  the 
said  tickets  to  the  plaintiffs  which  the  de- 
fendant should  not  sell ;  and  the  plaintiffs 
averred  that  the  defendant  undertook,  and 
promised  to  return  the  tickets  not  sold,  in  a 
reasonable  time,  on  demand,  &c. 

The  second  count  stated  that  the  plaintiffs, 
being  in  possession  of  112  tickets,  in  the  third 
class  of  a  certain  lottery,  &c.,  on  the  16th  June, 
1804,  at  Poughkeepsie,  and  at  the  special  in- 
stance and  request  of  the  defendant,  delivered 
to  him  the  said  112  tickets,  to  be  sold,  &c., 
and  the  defendant,  in  consideration,  &c.. 
undertook  to  sell  the  tickets,  at  four  dollars 
each,  and  to  return  to  the  plaintiffs,  in  a  rea- 
sonable time,  on  demand,  such  of  the  tickets 
as  were  not  sold,  retaining  his  commission,  &c. 

The  third  count  was  for  money  had  and 
received,  to  the  defendant's  use. 

Plea,  the  general  issue. 

The  cause  was  tried  at  the  Dutchess  Circuit, 
in  August,  1807.  At  the  trial,  the  plaintiffs 
proved  that  they  were  appointed  managers  of 
the  lottery  in  question,  and  that  the  price  of 
the  tickets  in  the  third  class  were  four  dollars 
each.  The  drawing  commenced  about  the  21st 
April,  1807,  and  was  finished  about  the  1st 
July  following.  About  the  time  of  the  com- 
mencement of  the  drawing,  a  number  of  per- 
sons, associated  together  for  the  purpose,  pur- 
chased of  the  managers  all  the  tickets  then  on 
hand  and  unsold,  at  four  dollars  each,  with 
the  usual  deduction  of  2£  per  cent.;  the  num- 
ber of  which  tickets  so  purchased  did  not  ap- 
pear. The  scheme  of  the  lottery,  as  estab- 
lished, was  also  proved. 

The  plaintiffs  then  offered  the  following  let- 
ter of  the  defendant,  to  Hunt,  one  of  the 
plaintiffs  which  was  objected  to,  but  admitted 
by  the  judge. 

*"RED  HOOK  LANDING,  Sept.  7,  1807.  [*329 
"  SIR  : 

"  On  the  24th  April  last,  a  letter  was  handed 
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to  me,  which  was  directed  to  Knickerbacker 
and  Hamlin,  giving  notice  that  the  Canaan 
Lottery  was  to  commence  drawing  on  the  21st 
April,  and  requesting  the  tickets  unsold  to  be 
returned  by  mail ;  but  as  you  hold  my  receipt 
for  the  tickets  you  left  with  me,  I  could  not 
with  propriety  send  them,  unless  I  had  my  re- 
ceipt, or  a  letter  directed  to  me.  I,  however, 
seeing  that  the  lottery  had  three  days  since 
commenced  drawing,  immediately  put  up  the 
tickets,  and  wrote  you,  but  there  has  no  letter 
come  since.  I  was  told  that  you  made  a  prac- 
tice of  calling  on  those  with  whom  you  left 
tickets,  and  that  you  would  no  doubt  call  on 
me,  and  furnish  a  list  of  prizes.  I  should  be 
glad  if  you  would  soon  call  or  send." 

The  plaintiffs  also  produced  and  proved  the 
act  of  the  Legislature  of  the  State  of  Connecti- 
cut, authorizing  the  lottery,  and  appointing 
the  plaintiffs  as  managers,  who  were  required 
to  give  a  bond  as  security,  and  to  take  an  oath 
for  the  faithful  discharge  of  their  trust ;  but 
whether  they  had  given  the  bond,  or  taken  the 
the  oath,  did  not  appear. 

In  April,  1808,  Canfield,  one  of  the  plaintiffs, 
called  on  the  defendant,  and  demanded  pay- 
ment for  all  the  tickets,  which  the  defendant 
refused.  The  defendant  offered  to  return  the 
tickets  unsold,  being  21  or  22,  which  Canfield 
refused  to  accept.  The  defendant  admitted 
that  he  had  received  a  letter  from  Hunt,  one 
of  the  plaintiffs,  addressed  to  Knickerbacker 
and  Hamlin,  which  letter  was  produced,  and 
is  as  follows  : 

"t  CANAAN,  17th  April,  1807. 

"GENTLEMEN  : 

' '  You  are  requested  to  return  what  tickets  of 
the  third  class  of  the  Canaan  Lottery,  by  the 
33O*]  mail  this  week,  as  *are  unsold  ;  as  the 
lottery  begins  drawing  on  Tuesday,  the  21st 
inst." 

It  was  proved  that  on  the  receipt  of  this  letter, 
Knickerbacker  requested  one  Davis  to  inform 
the  plaintiffs  that  the  tickets  were  not  sold, 
and  that  he  was  ready  to  deliver  them  at  any 
time  when  they  should  send  him  the  receipt 
given  for  the  tickets. 

The  judge  charged  the  jury  that,  under  the 
circumstances  of  the  case,  the  letter  written 
and  sent  by  Hunt,  to  Knickerbacker  and  Ham- 
lin, was  a  sufficient  request  to  render  it  obliga- 
tory on  the  defendant  to  return  the  tickets  by 
mail  ;  that  as  he  had  not  done  so,  he  had 
made  himself  liable,  in  this  action,  for  the 
whole  number  of  tickets  ;  and  that  the  plaint- 
iffs were  entitled  to  recover  for  the  112  tickets, 
at  four  dollars  each,  with  interest  after  the 
time  when  the  prizes  in  the  lottery  were  pay- 
able, deducting  the  commission  of  2|  per  cent., 
and  the  jury  found  a  verdict  accordingly. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  plaintiffs  cannot  recover  in 
this  form  of  action,  or  because  the  contract 
was  illegal,  then  a  nonsuit  was  to  be  entered  ; 
but  if  the  court  should  be  of  opinion  that  the 
jury  were  misdirected,  then  a  new  trial  was  to 
be  granted. 

Mr.  Evertson,  for  the  defendant.  1.  The 
plaintiffs  should  have  brought  trover,  and  not 
an  action  to  recover  damages,  for  the  breach  of 
the  agreement.  An  action  for  the  tickets,  as 
sold  and  delivered,  would  also  lie.  (Peake's 
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!  N.  P.,  56.)  If  the  plaintiffs  recover  the  value 
of  the  tickets,  in  the  present  form  of  action, 
the  property  in  them  will  still  remain  un- 
changed ;  and  the  managers  of  the  lottery  may 
bring  an  action  to  recover  the  tickets  them- 
selves. This  is  a  case  of  a  mere  deposit ;  and 
there  is  no  advantage  in  this  form  of  action, 
which  could  not  be  obtained  by  an  action  of 
trover,  or  for  tickets  sold  and  delivered.  The 
boundaries  of  the  different  forms  of  [*33 1 
action  should  be  carefully  observed.  (1  Bos.  & 
Pull.,  476  ;  1  H.  Bl.,  243  ;  6  Term  Rep.,  129  ; 
Cow  p.,  414.) 

2.  The  contract  was  illegal,  being  against 
the  intent  and   spirit  of  the  Act  to  Prevent 
Private  Lotteries.     (L.  N.  Y.,  6  sess.,  ch.  12, 
sees.  1,  2,  3.)    The  declaration  alleges  that  the 
defendant  did  not  sell  or  return  the  tickets. 
It  is  a  contract  for  the  sale  of  tickets  in  this 
State,  in  a  lottery  not  authorized  by  the  Legis- 
lature.    Where  the  object  of  the  contract  is 
unlawful,  no  action  can  be  maintained  upon 
it.     (2  Caines,  147.)    Nor  will   the  action  be 
supported,  if  the  object  of    the  contract  is 
against  public  policy.     (4  Johns.  Rep.,  426; 
5  Term  Rep.,  242,  599;  3  Term  Rep.,  454; 
Cowp.,  344.)    The  mischief    intended  to   be 
prevented  by  the  statute  will  exist,  in  as  great 
a  degree,  if  tickets  in  lotteries  established  in 
other  States  are  allowed  to  be  sold  here,  as  if 
private  lotteries    were  created    by  our  own 
citizens. 

3.  The  receipt  produced  did  not  support  the 
averment  in  the  declaration  ;  nor  was  it  proved 
who  were  the  managers  of  the  lottery.     The 
plaintiffs  having  made  the  averment  volun- 
tarily, are  bound  to  prove  it,  and  the  receipt 
does  not  excuse  the  necessity  of  such  proof. 
(Peake's  N.  P.,  51,  237.) 

Again,  there  was  no  legal  demand  of  the 
tickets,  and  the  refusal  of  the  defendant  was, 
therefore,  justifiable.  The  letter  was  ad- 
dressed to  Knickerbacker  and  Hamlin,  not  to 
the  defendant  alone,  and  was  signed  by  Rus- 
sel,  without  stating  that  he  was  manager,  or 
that  he  had  any  authority  to  receive  the 
tickets.  (1  Esp.,  85,  115.) 

Then  as  to  the  amount  of  damages.  The 
value  of  the  tickets  in  Connecticut  is  not  the 
true  measure  of  damasres.  The  question  is, 
what  have  the  plaintiffs  lost  by  not  having 
their  tickets  returned  ?  Shall  the  plaintiffs 
be  allowed  to  recover  the  value  of  the  tickets, 
and  be  also  entitled  to  receive  all  the  prizes 
those  tickets  may  have  drawn  in  the  State  of 
Connecticut  ?  The  only  just  measure  of 
damages  would  be  to  deduct  the  price  of  the 
tickets  from  the  amount  of  the  prizes  drawn 
and  received. 

Mr.  Ruggles,  contra.  1.  The  action  well 
lies  in  its  present  form.  There  can  be  no 
reasonable  objection  to  *statiug  the  [*332 
ground  of  the  action  more  fully  than  it  would 
be  in  trover.  The  defendant  undertook  to 
return  the  tickets  unsold,  and  the  action  is  to 
recover  damages  for  the  breach  of  that  under- 
taking. The  value  of  the  tickets  was  fixed, 
by  the  receipt,  at  $4.  If  goods  are  intrusted 
to  a  person  to  be  sold,  at  a  fixed  price,  or  re- 
turned, if  not  sold  after  the  lapse  of  a  reason- 
able time,  and  he  refuses  to  return  them  on 
demand,  an  action  of  assumpsit  lies.  (Doug., 
137  ;  Bull,  N.  P.,96  ;  Salk.,  9.)  The  letter  to 
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Knickcrbacker  and  Hamlin  was  a  sufficient 
notice  and  request  to  return  the  tickets. 

2.  The  Act  to  Prevent  Private  Lotteries  does 
not  apply  to  the  sale  of  tickets  in  lotteries 
established  in  other  States.  Our  act  declares 

Rrivate  lotteries  to  be  public  nuisances,  but  a 
Htery  in  another  State  cannot  be  a  nuisance 
here.  Again,  the  judges  are  directed  expressly 
to  charge  grand  juries  to  inquire  of  offenses 
against  the  act,  and  to  indict  the  offenders. 
This  cannot  apply  to  lotteries  in  other  States. 
Besides,  this  was  a  public  lottery  in  Connec- 
ticut, established  by  the  Legislature  of  that 
State. 

There  is  a  similar  statute  in  England  (10 
and  11  W.  III.,  ch.  17)  against  private  lotter- 
ies, yet  it  has  never  been  suggested  that  a 
sale  of  tickets  in  an  Irish  lottery,  established 
by  the  Irish  Parliament,  was  not  legal. 
(Peake's  N.  P.,  51.)  Actions  for  wagers  are 
maintainable,  if  not  against  public  policy. 
Money  paid  for  insuring  lottery  tickets, 
though  such  insurance  is  illegal,  may  be 
recovered  back  from  the  keeper  of  the  lottery 
office.  (W.  Bl.,  1073;  Cowp  ,  790  ;  1  H.  Bl. 
65.)  The  parties  are  not  considered  as  in 
pan  delicto.  The  act  is  to  be  taken  strictly 
according  to  its  letter,  and  not  extended 
further.  The  defendant  is  very  conscientious 
not  to  return  the  tickets,  because  the  sale  of 
them  is  illegal  ;  yet  his  conscience  allows  him 
to  keep  the  money.  But  he  stands  in  a  simi- 
lar situation  with  a  lottery  office  keeper  in 
England  ;  and  the  courts  there,  though  the 
insurance  is  illegal,  will  not  allow  the  keeper 
of  such  insurance  office  to  retain  the  money. 

333*]    'THOMPSON,  J.,  delivered  the  opin- 
ion of  the  court: 

One  question  made  on  the  argument  in  this 
case  relates  to  the  legality  of  the  contract, 
upon  which  the  action  is  founded,  and  goes  to 
the  whole  merits  of  the  plaintiff's  claim.  The 
cause  of  action  arises  out  of  a  receipt  given  by 
the  defendant,  on  the  16th  day  of  June,  1806, 
by  which  he  acknowledges  to  have  received 
112  tickets  in  the  Canaan  Meeting-house  Lot- 
tery to  sell  at  four  dollars  each,  on  a  commis- 
sion of  two  and  a  half  per  cent.,  and  those 
not  sold  to  be  returned.  Both  from  the 
declaration  and  testimony,  it  is  manifest  the 
tickets  were  delivered  and  received  for  the 
purpose  of  being  sold  in  this  State.  Our  act 
(Rev.  Laws,  Vol.  I.,  85 :  Rev.  Stat.,  665) 
declares  that  every  lottery,  other  than  such  as 
shall  be  authorized  by  the  Legislature,  shall  be 
deemed  a  common  and  public  nuisance  ;  and 
the  selling  or  purchasing  any  ticket  or  tickets 
of  any  lottery,  thereby  prohibited,  subjects 
the  offender,  on  conviction,  to  the  payment  of 
ten  pounds,  for  every  such  offense.  Every 
lottery  not  authorized  by  the  Legislature  is  a 
private  lottery  within  the  purview  of  this  act. 
The  mischief  intended  to  be  guarded  against 
appears  from  the  preamble.  "  Whereas  expe- 
rience has  proved  that  private  lotteries  occa- 
sion idleness  and  dissipation,  and  have  been 
productive  of  frauds  and  impositions."  Al- 
though the  tickets  in  question  were  in  a  lottery 
established  in  the  State  of  Connecticut,  yet 
the  sale  of  them  here  would  be  productive  of 
many  of  the  mischiefs  contemplated  by  the 
Legislature.  The  special  exception,  as  to  lot 
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tcries  established  under  the  authority  of  the 
United  States,  affords  a  pretty  strong  inference 
that  the  prohibition  was  intended  to  extend  to 
lotteries  established  in  sister  States.  It  is,  at 
least,  against  the  policy  of  our  statute  to 
permit  the  sale  of  such  tickets. 

If  the  contract  be  illegal,  or  against  the 
policy  and  spirit  of  the  act,  court*  of  justice 
ought  not  to  lend  their  aid  to  enforce  it.  The 
present  action  is  founded  upon  the  contract, 
and  goes  in  affirmance  of  it :  and  is  not 
*brought  to  recover  back  the  tickets,  [*334 
or  the  money  actually  received  on  the  sale  of 
them.  The  plaintiffs  claimed  and  have  recov- 
ered the  full  value  of  the  tickets,  at  four 
dollars  each,  on  the  ground  that  the  defendant 
had  made  them  his  own  by  not  returning 
them  pursuant  to  his  contract.  It  is  a  general 
rule  of  law,  that  all  contracts  or  agreements 
which  have  for  their  object  anything  which  is 
repugnant  to  the  general  policy  of  the  common 
law,  or  contrary  to  the  provisions  of  any  sta- 
tute, are  void  (1  Corny n  on  Con.,  30)  and  not 
to  be  enforced.  In  the  case  of  Holman  v. 
Johnson  (Cowp.,  343),  Lord  Mansfield  says, 
the  objection  that  a  contract  is  immoral  or 
illegal,  as  between  plaintiff  and  defendant, 
sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not,  however,  for  his  sake 
that  the  objection  is  ever  allowed,  but  it  is 
founded  in  general  principles  of  policy  ;  and 
whenever,  from  the  plaintiff's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to  arise 
from  the  transgression  of  a  positive  law  of  the 
country,  he  has  no  right  to  be  assisted.  The 
same  principle  has  been  fuHy  recognized  by 
this  court,  in  the  case  of  Belding  v.  Pitkin  (2 
Caines.  149).  It  is  there  said  to  be  a  principle 
too  salutary  and  well  settled,  to  be  in  any 
measure  infringed,  that  courts  of  justice  ought 
not  to  assist  an  illegal  transaction  in  any 
respect.  It  is  considered  in  the  English  courts 
to  be  illegal,  if  not  immoral,  in  the  subjects  of 
one  country  to  enter  into  a  contract  with  the 
subjects  of  another,  to  assist  the  latter  in 
defrauding  the  revenue  laws  of  his  country 
(5  Term  Rep.,  600);  and  they  will  not  sustain 
actions  upon  contracts  entered  into  with  that 
view.  A  contract  which,  in  its  execution, 
contravenes  the  policy  and  spirit  of  a  statute, 
is  equally  void,  as  if  made  against  its  positive 
provisions.  (3  Term  Rep.,  23.)  The  pream- 
ble and  provisions  of  our  statute  point  out, 
very  clearly,  that  the  intention  of  the  Legisla- 
ture was  to  prohibit  the  establishment  of  any 
lottery,  or  the  sale  of  any  tickets  not  specific- 
ally sanctioned  by  the  legal  authority  of  this 
State. 

*No  case,  I  believe,  can  be  found,  [*33o 
where  an  action  has  been  sustained,  which 
goes  in  affirmance  of  an  illegal  contract ;  and 
where  the  object  of  it  is  to  enforce  the  per- 
formance of  an  engagement  prohibited  by 
law.  Wherever  an  action  has  been  sustained 
against  a  party,  to  prevent  him  from  retaining 
the  benefit  derived  from  an  unlawful  act,  the 
action  proceeds  in  disaffirmance  of  the  con- 
tract ;  and,  instead  of  endeavoring  to  enforce 
it,  presumes  it  to  be  void.  (2  Bl.  Rep.,  1073  ; 
Cowp.,  197,  790;  1  H.  Bl.,  65.) 

Without,  therefore,  examining  the  other 
questions  made  on  the  argument,  we  are  of 
opinion  that  the  present  action  cannot  be  BUS- 
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tained  ;  and  that,  pursuant  to  the  stipulation  in 
the  case,  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 

Cited  in— 14  Johns.,  159 ;  16  Johns.,  487 ;  20  Johns.. 
398;  6  Cow.,  433;  15  Wend.,  414;  45  How.  Pr.,  272;  4 
Leg.  Obs.,  265;  4  Peters,  436 :  22  Wis.,  452. 


WILKES  AND  FONTAINE 

f>. 
FERRIS,  Sheriff. 

Assignment  —  Preferred  Creditor  —  Delivery  — 
Construction  of  an  Assignment — Resulting 
Truttt. 

A  debtor  may  lawfully  prefer  one  creditor  to 
another.  A  delivery  of  the  key  of  the  warehouse  in 
which  goods  sold  are  deposited,  is  a  sufficient  deliv- 
ery of  the  goods  to  transfer  the  property. 

A  delivery  of  the  receipt  of  the  storekeeper  for 
the  goods,  being  the  documentary  evidence  of  the 
title,  is  tantamount  to  a  delivery  of  the  goods. 

Where,  in  an  assignment  of  a  debtor,  in  trust  for 
several  creditors,  it  was  expressed  to  be  all  the 
property,  goods,  chattels,  debts,  &c.,  of  the  debtor, 
particularly  specified  in  aschedule.  annexedand  re- 
ferred to,  this  was  held  not  to  be  a  general  assign- 
ment of  all  the  debtor's  estate,  but  was  to  be  con- 
strued to  operate  only  on  the  articles  specified. 

The  resulting  trust,  or  residuary  interest,  remain- 
ing to  the  assignor,  after  the  purposes  of  an  assign- 
ment, for  the  payment  of  debts,  are  satisfied,  is  not 
such  an  interest  as  can  be  taken  and  sold  on  execu- 
tion ;  and  unless  the  assignment  be  merely  colora- 
ble, and  for  the  sake  of  the  resulting  trust,  it  is  not, 
on  account  of  such  residuary  interest,  void. 

Citations-5  T.  B.,  420;  2  Cai.,  327 ;  8  East,  467. 

THIS  was  an  action  of  trover,  brought  to  try 
the  right  of  the  plaintiffs  to  75  hhds. 
sugar,  marked  B  E,  which  had  been  levied  on 
by  the  defendant,  as  the  property  of  Henry 
Cheriot,  under  a  fi.  fa.  in  favor  of  William 
Van  Wyck,  against  Cheriot. 

A  verdict  was  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court,  on  the  follow- 
ing case: 


*The  plaintiffs  gave  in  evidence  a  re-  [*33O 
ceipt  signed  by  the  defendant,  and  dated  July 
15th,  1808,  of  the  amount  of  the  execution  paid 
to  him,  without  prejudice,  in  order  to  avoid  a 
sale  of  the  sugars  ;  and  by  which  the  defend- 
ants agreed  to  admit  a  demand  and  refusal  of 
the  property  ;  also  a  receipt,  signed  by  Isaac 
Sebring,  dated  21st  December.  1807,  acknowl- 
edging that  he  had  received  from  Cheriot,  on 
storage,  the  same  75  hhds.  of  sugar,  to  be  at 
his  disposal  on  paying  the  storage  ;  also,  a  cer- 
tificate, signed  by  I.  Sebring,  May  7th,  1808, 
stating  that  the  plaintiff  (Wilkes)  had  exhibited 
to  him  an  assignment  of  the  sugar,  dated  6th 
January,  1808,  made  to  the  plaintiffs  ;  and 
that  he  acknowledged  to  hold  for  them,  they 
payinsr  the  storage.  Cheriot,  by  an  indenture, 
dated  6th  January,  1808,  which  recited  that 
Cheriot  was  indebted  in  the  several  debts  in 
the  schedule  B  thereto  annexed,  and  that  being 
anxious  to  secure  the  payment  of  all  the  said 
debts,  and  having  agreed  to  assign  the  property 
therein  mentioned,  to  the  plaintiffs,  in  trust, 
&c.  He  did,  accordingly,  assign  to  them,  "  all 
the  goods,  property,  wares,  merchandises, 
chattels,  vessels,  debts,  sum  and  sums  of 
money,  claims  and  demands,  and  effects,  be- 
longing to,  and  now  due  and  owing  to,  the  said 
Henry  Cheriot,  or  to  which,  and  in  which,  he 
has  any  right,  property,  claim,  or  demand, 
which  said  goods,  wares,  and  merchandises, 
hereby  granted  and  sold,  are  particularly  de- 
scribed and  enumerated  in  the  schedule  A, 
signed  by  the  said  Henry  Cheriot,  and  to  these 
presents  annexed,  &c.,  and  for  greater  cer- 
tainty and  for  a  more  full  description  of  the 
same."  he  goes  on  and  assigns  specifically,  the 
brig  Emmeline,  and  the  brig  Eliza,  and  the 
freight  due  thereon,  and  the  outward  cargo  of 
the  Eliza,  specified  in  the  schedule  C  annexed, 
and  all  sums  due  from  the  consignees  of  the 
said  cargo,  and  the  policies  of  insurance  on 
the  said  brig,  and  on  the  ship  Mary,  and  all 
sums  due  from  the  master  of  the  ship  Polly, 


NOTE.— Sales— Statute  of  frauds— Delivery —  Sym- 
bolical. 

A  delivery  by  an  assignor  to  Ms  assignee  in  bank- 
ruptcy of  keys  of  hw  store,  his  boohs,  etc.,  accompa- 
nied by  the  assignees'  hiring  the  clerks  of  the  assign- 
or and  continuing  them  in  charge,  and  by  the  assign- 
ore'  ceasing  to  have  any  control  over  the  assets,  is 
sufficient  evidence  of  delivery  to  satisfy  the  statute. 
Parker  v.  Jervis,  3  Abb.  Ct.  App.  Dec.,  444 ;  3  Keyes, 
271 ;  34  How.  Pr.,  254. 

A  direction  given  by  the  vendee  to  the  vendor's  clerk 
to  take  the  key  of  the  store  containing  the  goods  sold 
from  the  vendor,  and  keep  it  for  him  until  morn- 
ing, which  direction  was  complied  with,  is  suffi- 
cient evidence  from  which  the  jury  might  infer  de- 
livery and  acceptance.  Gray  v.  Davis,  10  N.  Y.,  285. 

There  must  be  a  delivery  by  the  seller  with  intent  to 
vest  the  right  nf  possession  in  the  buyer,  as  well  as 
actual  acceptance  by  the  latter,  with  intent  of  tak- 
ing possession  as  owner.  Brand  v.  Focht,  1  Abb. 
App.  Dec.,  185 ;  5  Abb.  Pr.  N.  S..  225 ;  3  Keyes'  409 ; 
30  How.  Pr.,  313. 

A  delivery  and  acceptance  of  goods  to  satisfy  the 
statute  of  frauds  must  he  shown,  by  some  clear  and 
unequivocal  act.  Denny  v.  Williams,  5  Allen,  1. 

Words  alone  have  been  usually  held  insufficient  to 
constitute  a  constructive  delivery  to  take  a  con- 
tract out  of  the  statute  of  frauds.  Shindler  v. 
Houston,  1  N.  Y.,  261 ;  Archer  v.  Zeh,  5  Hill,  205 ; 
Kirby  v.  Johnson,  22  Mo.,  a54 ;  Knight  v.  Mann,  118 
Mass.,  143:  120  Mass.,  219;  Shepherd  v.  Pressey,  32 
N.  H.,  57;  Dole  v.  Stimpson.  21  Pick.,  384;  Rodgers 
v.  Jones.  129  Mass..  420 ;  Gorham  v.  Fisher,  30  Vt., 
428 ;  Bowers  v.  Anderson,  49  Ga.,  143 ; 

See,  however,  Brown  v.  Wade,  42  la.,  647;  Calkins 
v.  Lockwood,  17  Conn.,  54;  Benford  v.  Schell,55Pa. 
St.,  393 ;  Carter  v.  Willard,  19  Pick.  1. 
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Deliver)/  of  the  export  entry  held  not  sufficient  de- 
livery of  articles  sold  within  the  meaning  of  the 
statute  (Johnson  v.  Smith,  Anth.  N.  P.,  81),  nor  of  a 
bill  of  parcels  (Smith  v.  Mason,  Anth.  N.  P.,  164.) 

Ordinarily  in  the  absence  of  fraud  or  mistake  an 
acceptance  by  the  buyer  of  a  bill  of  lading  of  the  yowls 
is  equivalent  to  an  acceptance  of  the  goods  men- 
tioned in  it.  Kodgers  v.  Phillips,  40  N.  Y.,  519.  See 
Quintard  v.  Bacon,  99  Mass.,  185. 

See,  further,  on  the  general  subject,  Chappel  v. 
Marvin,  2  Aikens,  79 ;  Harman  v.  Anderson,  2  Camp., 
243;  Peters  v.  Ballastier,3  Pick.,495;  Tucker  v.  Hus- 
ton, 2  C.  &  P.,  86;  Jennings  v.  Webster,  7  Cow.,  256; 
Ullman  v.  Barnard,  7  Gray,  554;  Ross  v.  Welch,  11 
Gray,  235 ;  Howard  v.  Borden,  13  Allen,  299 ;  Stone 
v.  Browning,  68  N.  Y.,  601 ;  Phelps  v.  Cutler,  4 Gray, 
137. 

The  acceptance  in  Massachusetts  of  a  bitt  of  goods 
which  are  in  a  icarehouse  in  New  York,  with  an  order 
on  the  warehouseman  for  their  delivery  without 
notice  to  him,  is  not  an  acceptance  or  receipt  of 
the  goods  which  will  take  the  sale  out  of  the  stat- 
ute. Boardtnan  v.  Spooner,  13  Allen,  353. 

The  acceptance  must  be  in  accordance  with  the  con- 
tract, and  must  be  made  by  the  vendee  with  intent 
to  receive  and  accept  as  owner.  Atherton  v.  New- 
hall,  123  Mass.,  141 ;  Van  Woert  v.  Albany  &  Susque- 
hanna  R.  R.  Co.,  67  N.  Y.,  538 ;  Garfield  v.  Paris,  96 
U.S.,  557;  Rodgers  v.  Jones,  129  Mass.,  420;  Shep- 
herd v.  Pressey.  32  N.  H.,  49;  Rickey  v.  Tenbroeck, 
63  Mo.,  563 ;  Bacon  v.  Eccles,  43  Wis.,  227. 

As  to  delivery  with  reference  to  the  right  of  stoppage 
in  transitu,  see  Hollingsworth  v.  Napier,  3  Cai.,  182, 
note. 

As  to  right  of  debtor  to  give  preference  to  one  cred- 
itor to  the  exclusion  of  another,  see  Phoenix  v.  Ingra- 
ham,  post,  412. 
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337*]  &c.,  *&c.,  &c.,  upon  trust,  that  the 
plaintiffs  shall  convert  the  property  assigned 
into  money,  and  to  pay  the  bonds  in  schedule 
B  annexed  ;  and  all  the  notes,  bills,  accept- 
ances and  indorsements,  in  the  said  schedule 
specified  ;  and  a  number  of  other  specified  en- 
gagements, not  including,  however,  the  debt 
due  Van  Wyck. 

This  assignment  was  executed  and  delivered 
by  Cheriot  on  the  day  of  its  date.  Cheriot, 
about  that  time,  became  insolvent,  and  execut- 
ed the  assignment  for  the  purpose  of  securing 
the  creditors  therein  mentioned.  He  was,  at 
the  same  time,  indebted  to  Van  Wyck,  to  the 
amount  of  the  demand,  for  which  the  judg- 
ment was  afterwards  obtained.  All  the  prop- 
erty specified  in  the  assignment  was  stored  in 
three  stores,  occupied  by  Cheriot,  excepting 
the  vessels  and  cargoes  abroad,  and  excepting 
the  sugars  in  question.  At  the  time  of  execut- 
ing the  assignment,  Cheriot  delivered  to  the 
plaintiffs  the  keys  of  his  stores,  and  Sebring's 
receipt  for  the  sugars.  On  the  7th  of  May, 
1808,  the  plaintiffs  called  on  Sebring,  to  give 
him  notice  of  the  assignment,  and  to  take  a 
new  receipt,  which  was  given,  as  above  men- 
tioned. Immediately  after  giving  this  receipt, 
on  returning  to  his  counting  house,  he  found  a 
letter  from  the  defendant,  saving  he  had  levied 
on  the  sugar  ;  and  it  was  admitted  that  such 
levy  had  been  made  while  Sebring  was  absent 
from  his  store,  for  the  purpose  of  giving  the 
receipt  to  the  plaintiffs.  The  execution  was 
issued  on  the  6th  of  May. 

On  the  arrival  of  one  of  the  vessels  from 
abroad,  mentioned  in  the  schedule  annexed  to 
the  assignment,  the  manifest  was  dated  15th 
July,  1808,  and  made  out  by  the  master,  in  the 
names  of  Wilkes  &  Cheriot  ;  and  on  the  1st  of 
February,  1808,  the  policy  of  insurance 
against  fire  was  effected  in  the  name  of 
Wilkes,  Fontaine  &  Cheriot,  on  the  property 
assigned,  and  the  premium  was  paid  by 
Cheriot. 

338*J  *The  jury  found  a  verdict  for  the 
plaintiffs  for  $1,131.17. 

Mr.  Hoffman,  for  the  plaintiffs.  I  can  only 
anticipate  and  answer  such  objections  as  may 
be  made  on  the  other  side. 

1.  That  the  assignment  was  fraudulent  and 
void,  because  it  assigned  the  whole  property  of 
the  debtor  to  a  particular  creditor.     If,  how- 
ever, the  language  of  the  assignment  is  duly 
considered,  it  will  be  found  to  be  no  more  than 
an  assignment  of  the  goods  specifically  enu- 
merated in  the  schedule.     But  admitting  it  to 
be    an    assignment    of  all    the    property    of 
Cheriot,  I  am  yet  to  learn  that  a  debtor  may 
not,  bonti  jute,  transfer  all  his  property  to  a 
particular  creditor,  in  payment  of  an  individ- 
ual debt,  provided  possession  is  also  delivered. 
The  statute  of  frauds,  or  the  statute  of  Eliza- 
beth, does  not  reach  this  case.     (Cowp. ,  432  : 
5  Term  Rep.,  235  ;  1  Vesey,  Jun..  280.)    It  is 
not  a  case  of  bankruptcy,  nor  within  the  spirit 
of  the  bankrupt  law. 

2.  That  there  was  such  a  resulting  trust  or 
interest  remaining  in  Cheriot,  that  it  may  be 
taken  in  execution.     But  I  answer  that  where 
goods  are  delivered  to  a  trustee,  under  an  as- 
signment, they  cannot  be  taken  by  execution  in 
the  hands  of  the  trustee.     (2  Anstr..  381,  Cail- 
Itiud  v.  Eat  wick.) 
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3.  Then  was  there  a  delivery  of  the  property 
to  the  plaintiffs  in  this  case  ?  This  is  the  only 
point  in  the  cause  ;  but  the  question,  what  is  a 
delivery  of  goods,  has  been  so  often  discussed 
in  this  court  that  it  is  necessary  only  to  refer  to 
some  of  the  cases  decided.  (2  Caines,  44 ;  2 
Johns.  Rep.,  16  ;  3  Johns.  Rep.,  420.) 

When  Cheriot  parted  with  the  receipt,  he 
parted  with  his  dominion  over  the  goods,  for 
Sebring  would  not  deliver  them,  unless  on  the 
production  of  his  receipt.  (1  Johns.  Cases, 
156  ;  3  Caines,  186.)  It  may  be  said,  perhaps, 
that  the  plaintiffs  should  have  given  notice  to 
Sebring  of  the  assignment  and  delivery  of  the 
receipt  to  them.  The  want  of  notice  might, 
perhaps,  excuse  Sebring  for  delivering  the 
goods  to  a  third  *person  ;  but  it  is  a  [*339 
circumstance  of  which  the  other  creditors  can- 
not avail  themselves. 

Messrs.  D.  B.  Ogden  and  Slosxon,  contra.  1. 
It  is  true  that  one  creditor  may  be,  bona  fide, 
preferred  to  others  ;  but  the  cases  of  this  kind 
were  those  in  which  specific  property  was  as- 
signed to  the  particular  creditor.  In  the 
present  case,  there  is  an  assignment  of  all  the 
property  of  the  debtor  ;  for  though  a  schedule 
is  referred  to,  yet  if  he  possessed  any  article 
not  contained  in  the  schedule,  the  words  of 
the  assignment  are  broad  enough  to  compre- 
hend it. 

It  is  admitted  that  such  an  assignment 
would  be  void  under  the  bankrupt  law  of  En- 
gland. (1  Burr.,  467.)  It  follows,  we  contend, 
that  it  must  be  also  void  under  the  statute  of 
frauds.  By  the  statute  of  James  I.,  ch.  15, 
sec.  2,  a  fraudulent  conveyance,  made  with 
intent  to  defeat  or  delay  creditors,  is  declared 
to  be  an  act  of  bankruptcy.  By  the  Act  of  the 
13th  Eliz.,  ch.  5,  sec.  2,  made  perpetual  by  the 
Act  of  the  29th  Eliz.,  ch.  5,  all  conveyances, 
with  intent  to  delay,  hinder,  or  defraud  credit- 
ors, are  declared  void.1  The  bankrupt  law, 
therefore,  declared  that  such  a  conveyance  as 
would  be  fraudulent,  by  the  statute  of  frauds, 
shall  amount  to  an  act  of  bankruptcy.  If, 
then,  this  assignment  would  be  an  act  of  bank- 
ruptcy in  England,  it  follows  that  it  is  void 
under  the  statute  of  frauds ;  for  the  bankrupt 
law  merely  adds  to  the  provisions  of  that 
statute  by  declaring  such  fraudulent  convey- 
ances to  be  acts  of  bankruptcy.  (Doug.,  86.) 
The  words  in  the  two  statutes  are  the  same. 
Though  every  transfer  of  property  from  a 
debtor  to  his  creditor  is  not  a  fraud,  or  an  act 
of  bankruptcy ;  yet,  if  done  by  deed,  it  is 
void,  and  an  act  of  bankruptcy.  (Cowp., 
123.) 

Cheriot  was  insolvent,  and  indebted  to  the 
judgment  creditor  when  he  made  this  assign- 
ment. He  transferred  the  whole  of  his  sub- 
stance to  the  plaintiffs,  without  any  value  be- 
ing fixed,  by  which  it  could  appear,  whether 
*there  was  enough  to  pay  all  his  cred-  [*34O 
itors.  Since  the  time  of  Tic ine'a  case  (3  Co. , 
80;  1  Burr.,  467;  2  Burr.,  827;  4  Burr.,  2235; 
Cowp.,  629;  7 East,  138),  such  a  conveyance, 
by  a  debtor,  in  such  circumstances,  has  been 
held  to  be  fraudulent.  If  there  is  a  trust  re- 
served to  the  grantor  in  the  conveyance,  it  is, 
ip»tfaffo,  void.  A  gift  or  trust  is  not  within 
the  proviso  of  the  statute.  Trusts  are  express 


1.-2  Rev.  Stat.,  137. 
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or  implied;  and  Coke  states  a  bona fide  con- 
veyance to  be  where  there  is  no  trust,  express 
or  implied.  In  the  present  case,  there  is  a 
trust,  first  to  pay  the  plaintiffs,  next  to  pay 
certain  creditors,  and,  lastly,  to  the  grantor 
himself.  By  this  mode  of  transferring  all  his 
property  to  a  particular  creditor,  the  debtor 
delays  his  other  creditors.  Though  a  debtor 
may  legally  prefer  a  particular  creditor,  he 
must  take  care  to  do  it  in  such  a  manner  as  not 
to  injure  other  creditors.  That  is,  he  may  de- 
liver to  a  particular  creditor  specific  property, 
to  a  specific  amount ;  but  he  cannot  transfer 
to  him  all  his  property.  Suppose  A,  being 
indebted  to  various  persons,  conveys  all  his 
estate,  of  the  value  of  $100,000,  to  C,  in  trust 
to  pay  C  $10,000,  owing  to  him,  and  the  resi- 
due in  trust  for  A  himself ;  would  not  this 
conveyance,  if  allowed  to  stand,  hinder  and 
delay  the  other  creditors  of  A  in  the  recover- 
ing of  their  just  debts  ?  That  the  other  cred- 
itors may  be  injured,  is  sufficient  to  render 
such  a  conveyance  fraudulent  and  void.  It 
was  so  decided  in  the  case  of  Wilson  v.  Warmal 
(Godbolt,  161  ;  8  Jac.,  I.),  soon  after  Twine's 
case,  on  the  principles  of  the  common  law, 
independent  of  any  bankrupt  law. 

Again,  there  was  a  trust  reserved  to  Cheriot, 
which  was  fraudulent.  A  deed  which  is  fraud- 
ulent in  part  is  void  in  toto ;  for.  as  Lord  Coke 
(3  Coke,  78,  Fermer's  case)  observes,  "the 
common  law  doth  so  abhor  fraud  and  covin, 
that  all  acts,  as  well  judicial  as  others,  and 
which  of  themselves  are  just  and  lawful,  yet 
being  mixed  with  fraud  and  deceit,  are,  in 
judgment  of  law,  wrongful  and  unlawful;"  and 
the  same  doctrine  is  laid  down  by  Montague, 
Ch.  J.,  in  the  case  of  Wimbish  v.  Tattbois 
(Plowden,  54),  "that  covin  may  be  where 
341*].  *the  title  is  good,  and  the  title  shall 
not  give  benefit  to  him  that  has  it  by  reason  of 
the  covin,  for  the  mixture  of  the  good  and 
evil  together  makes  the  whole  bad  ;  the  truth 
is  obscured  by  the  falsehood,  and  the  virtue 
drowned  in  the  vice."  It  is  a  principle  of  the 
civil  law,  as  well  as  of  the  common  law,  that 
where  the  grantee  knows  of  the  fraud  in  a 
part  of  the  deed,  he  shall  not,  as  particeps 
cnminis,  derive  any  benefit  from  such  a  deed. 
If  the  deed  is  not  void  under  the  second  sec- 
tion of  the  statute,  it  is  so  under  the  first, 
which  is  explicit,  though  too  often  overlooked 
by  courts  of  law.  Though,  at  common  law, 
a  deed  may  be  good  in  part  and  void  in  part, 
yet  if  part  of  a  deed  is  made  void  by  statute, 
the  whole  must  be  void  (Hob. ,  14 ;  Styles, 
428 ;  14  Hen.  VIII.,  15) ;  for  a  statute  is  strict 
law. 

2.  Again,  there  was,  in  consequence  of  the 
resulting  trust  to  Cheriot,  such  an  interest  as 
might  be  taken  in  execution.  The  case  of 
Caillaud  v.  Esticick  (2  Anstr.,  381;  5  Term 
Rep.,  420,  S.  C.),  -which  has  been  cited,  is  not 
in  point.  The  debt  for  which  the  execution 
issued  arose  in  1770.  the  lease  was  executed 
in  1784,  and  Estwick  had  possession  under  the 
lease,  and  received  the  rents  and  profits  for 
five  years,  and  released  to  Lord  Abingdon, 
who,  over  and  over  again,  offered  to  pay  the 
judgment  creditors  out  of  other  property.  It 
was  a  lease  of  certajn  real  estate  ;  not  an  as- 
signment of  all  a  man's  property.  Lord  Ken- 
yon  said:  "If  the  deed  had  been  different 
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from  what  it  was,  he  should  have  been  pressed 
by  the  argument  that  there  was  a  tenancy  in 
common.  '  By  considering  this  as  a  tenancy 
in  common,  no  injury  is  done  to  the  plaintiffs, 
or  the  creditors  intended  to  be  preferred  by 
the  assignment.  In  the  case  of  joint  partners 
in  trade,  where  judgment  is  entered  against 
one  of  them,  the  share  of  the  partner  against 
whom  the  execution  issues  may  be  sola.  (2 
Lord  Raym.,  871 ;  Salk.,  392;  1  Vesey,  242.) 
An  equity  of  redemption  may  be  sold  in  exe- 
cution. (1  Caines'  Cases  in  Error,  47.  See, 
also,  3  Johns.  Rep.,  216.) 

3.  But  if  the  assignment  was  not  void  by 
the  statute  of  frauds,  was  there  a  sufficient  de- 
livery of  the  goods  to  rebut  the  presumption 
of  fraud?  (2  Term  Rep.,  587.)  A  symbolical 
delivery,  *in  order  to  be  effectual,  [*342 
rriust  give  the  vendee  a  control  over  the  prop- 
erty, as  by  the  delivery  of  the  key  of  the  ware- 
house where  it  is  deposited.  The  vendor  must 
do  everything  in  his  power  to  give,  and  the 
vendee  to  take,  the  possession.  (2  Bos.  & 
Pull.,  59;  3  Esp.  Cas.,  53.)  No  notice  was 
given  to  Sebring,  until  four  months  after  the 
assignment.  During  that  time  Cheriot  might 
have  demanded  the  goods,  and  Sebring  would 
have  been  bound  to  deliver  them  to  him,  or  to 
his  order.  So  that  Cheriot  may  be  said  to  have 
had  a  perfect  control  of  the  property.  Though 
in  the  sale  of  a  ship  at  sea,  the  delivery  of  the 
grand  bill  of  sale  is  sufficient,  yet  the  moment 
the  ship  arrives  in  port  the  vendee  must  take 
possession.  (1  Atkyns,  167;  Free,  in  Ch., 
387  ;  1  Cranch,  309  :  2  Term  Rep.,  462.)  Here 
was  a  laches  on  the  part  of  the  plaintiffs,  in 
not  giving  notice  to  Sebring  of  the  assignment 
to  them. 

Mr.  T.  A.  Emmet,  in  reply.  1.  This  was 
not  an  assignment  of  all  the  property  of 
Cheriot.  It  did  not  include  his  household 
goods.  The  general  words  in  the  deed  would 
not  include  property  not  contained  in  the 
schedule  to  which  a  reference  is  made.  The 
subsequent  specification  must  control  the  gen- 
eral words.  But  supposing  this  to  be  an  as- 
signment of  all  the  property  of  the  debtor,  yet 
the  statute  of  frauds  expressly  saves  all  con- 
veyances made  bona  Jide,  and  for  a  good  con- 
sideration ;  though  no  such  proviso  is  con- 
tained in  the  bankrupt  law  of  James  I. 
Though  every  act  which  is  fraudulent  under 
the  statute  of  the  13th  Eliz.  will,  when  done 
by  a  trader,  be  an  act  of  bankruptcy,  and  void 
by  the  statute  of  James,  it  does  not  follow, 
e  conveno,  that  every  conveyance  which  is 
void  under  the  bankrupt  law  is  also  void  under 
the  statute  of  Elizabeth. 

A  debtor  may  assign  the  whole  of  his  prop- 
erty to  a  particular  creditor,  if  there  be  a  de- 
livery at  the  time,  without  its  being  consid- 
ered a  fraud,  within  that  statute,  though  his 
other  creditors  may  be  thereby  hindered  or  de- 
layed in  the  payment  of  their  debts.  (New- 
land  on  Contracts,  380,  381.)  The  deed  being 
*general,  is  not,  alone,  sufficient  to  [*343 
avoid  it.  It  is  a  mere  circumstance  to  excite 
suspicion  of  fraud. 

Lord  Kenyon,  in  the  case  of  Nunn  v.  Witta- 
more  (8  Term  Rep.,  528;  5  Term  Rep.,  530), 
says.  "  that 'puttmg  the  bankrupt  law  out  of 
the  case,  a  debtor  may  assign  all  his  effects  for 
the  benefit  of  particular  creditors."  Such  an 
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assignment  is  not  within  the  words  of  the 
bankrupt  law  ;  but  it  has  been  decided  to  be 
within  the  spirit  of  the  statute  of  James,  be- 
cause the  debtor  thereby  destroyed  his  capac- 
ity to  carry  on  his  trade.  The  distinction  be- 
tween the  statute  of  frauds  and  the  bankrupt 
law,  as  laid  down  by  Lord  Kenyon,  was  adopt- 
ed by  the  Supreme  Court  of  Pennsylvania,  in 
the  case  of  WiU  v.  Franklin  (1  Binney's  Rep., 
502),  which  is  a  case  strongly  in  point. 

Again,  it  is  said  that  every  deed  which  re- 
serves a  trust  to  the  grantor  is  void,  as  it  re- 
spects creditors  ;  but  this  cannot  be  law.  On 
this  doctrine  how  stand  deeds  of  settlement 
and  mort cages  ?  The  case  of  Wilson  v.  Wvrm- 
all,  cited  from  Godbolt,  is  given  by  Roberts  in 
a  note.  (Rob.  on  Fraud.  Conv.,  547,  note.) 
That  case  decided  that  where  a  man,  having 
goods  of  the  value  of  £20.  gave  the  whole  to 
another  to  whom  he  owed  £10,  with  intent 
that  for  the  residue  he  should  be  favorable  to 
him,  the  assignment  was  altogether  void,  be- 
cause fraudulent  in  part  ;  for  the  grantee  as  to 
the  £20  was  a  privy  to  the  fraud.  In  Styles,  128, 
it  is  said  that  Rolle,  Ch.  «/.,  ruled  that  a  deed 
might  be  fraudulent  in  part  and  good  in  part. 

There  could  be  no  valuation  in  this  case. 
The  assignment  was  in  trust  to  sell  the  goods 
and  pay  certain  debts,  and  account  for  the  res- 
idue, if  any.  As  it  was  impossible  to  know 
what  would  be  the  amount  of  the  proceeds  of 
the  sale,  it  was  requisite  that  the  assignee 
should  be  required  to  account  for  any 
surplus. 

Again,  it  is  said  there  should  have  been  an 
assignment  of  specific  property,  of  a  specific 
value,  to  the  particular  creditor.  But  no  au- 
thority was  cited  in  support  of  this  doctrine, 
and  the  contrary  is  laid  down  by  Newland,  be- 
fore cited. 

344*]  *2.  There  was  a  sufficient  delivery  of 
the  goods.  The  case  of  Dearie  v.  Reeves  (2  Esp. 
Cases,  598)  is  precisely  in  point.  Eyre,  Ch.  J., 
decided  that  a  written  order  from  the  vendor  of 
the  person  who  had  the  custodyof  thegoodsdi- 
recting  him  to  deliver  the  goods  to  the  vendee, 
was  a  sufficient  delivery  within  the  statute.  If 
the  delivery  of  the  receipt  of  the  storekeeper 
in  this  case  was  a  valid  delivery,  at  the  time, 
no  subsequent  act  of  the  grantor  can  avoid  the 
transfer.  In  the  case  of  a  symbolical  delivery 
it  is  not  requisite  that  the  vendor  should  abso- 
lutely put  it  out  of  his  power  to  commit  a 
fraud  ;  for  in  the  case  of  a  delivery  of  the  key 
of  a  warehouse,  he  might  have  two  keys  and 
deliver  one  to  the  vendee,  and  one  to  another 
person,  and  thereby  commit  a  fraud. 

3.  How  can  Cheriot  be  a  tenant  in  common 
with  the  plaintiffs  ?  They  have  the  entire  legal 
estate.  Cheriot  is  a  mere  cestui  que  trust.  A 
tenant  in  common  must  have  a  present  right  of 
enjoyment ;  but  Cheriot  has  no  such  right 
until  all  the  other  purposes  of  the  assignment 
are  fulfilled.  It  is  a  mere  trust  as  a  personal 
property;  and  there  is  no  decision  that  such  a 
trust  of  personal  property  can  be  taken  in  exe- 
cution. The  case  of  Entweck  v.  CaiUaud  shows 
that  the  personal  property  included  with  the 
real,  could  not  be  taken  in  execution  unless  the 
trust  deed  had  been  proved  to  be^  void. 

Per  Curiam.  This  is  a  plain  case.  There  is 
no  color  or  ground  for  the  suggestion  of  fraud. 
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Cheriot  might  lawfully  prefer  one  set  of  cred- 
itors to  another.  The  whole  legal  estate  of  the 
property  specified  (and  the  sugars  in  question 
were  part  of  that  property)  vested  in  the 
plaintiffs.  The  object  was  lawful  and  just, 
and  openly  and  fairly  carried  into  effect.  The 
goods  in  the  storehouse  were  actually  delivered 
at  the  time,  by  the  delivery  of  the  keys  of  the 
stores  ;  and  the  sugars  were  delivered  by  the 
delivery  of  Sebring's  receipt,  which  was  the 
regular  documentary  evidence  of  title  and  gave 
the  plaintiffs  the  command  of  the  sugars. 

*lt  would  be  a  waste  of  time  to  take  [*345 
noticeof  all  thecases  which  were  cited  orwhich 
support  this  assignment.  That  of  Extwick  v.  Cail- 
laud  (5  Term  Rep.,  420)  is  very  much  in  point, 
and  fully  establishes  the  plaintiffs' claim.  This 
was  not,  in  fact,  a  general  assignment  of  all 
Cheriot's  estate  ;  for  though  the  words  in  one 
place,  be  general,  yet  the  assignment  immedi- 
ately goes  on  to  specify,  by  a  reference  to  the 
schedules  annexed,  the  specific  articles  of  prop- 
erty assigned  ;  and  it  therefore  could  operate 
only  upon  the  articles  specified ;  for  as  the 
court  said,  in  Munro  v.  Alaire  (2  Caines,  327), 
if  a  general  clause  be  followed  by  special  words 
which  accord  with  the  general  clause,  the  deed 
shall  be  construed  according  to  the  special 
matter.  Cheriot  may  have  had  a  resulting 
trust,  after  the  purposes  for  which  the  assign- 
ment was  made  were  satisfied  ;  but  such  resi- 
duum of  interest  was  not  the  subject  of  sale  on 
fi.fa.  (Scot  v.  Scholey,  8  East,  467.)  The  case 
of  a  sale  of  an  equity  of  redemption  of  a  mort- 
gage of  lands  is  not  at  all  applicable.  Such  a 
residuary  interest  necessarily  arises  in  every 
case  where  property  is  assigned  in  trust  to  pay 
debts,  or  to  satisfy  other  specified  objects;  but 
unless  the  assignment  be  merely  colorable  and 
made  for  the  sake  of  the  resulting  trust,  it  is 
not  void. 

The  plaintiff s  must  have  judgment. 

Judgment  far  the  plaintiffs. 

Oeneral  assignment  for  benefit  of  creditor*— Prefer- 
ences— Refultina  trust.  Distinguished— 20  Johns.,  451; 
15  N.  Y-,  481. 

Cited  In— 15  John.,  585 ;  2  Johns.  Ch.,  308 :  4  Johns. 
Ch.,6HO;  1  Paige,  310;  15  N.  Y.,  205  ;  60  N.  Y.,  185:  8 
Barb.,  127:  12  Barb.,  176;  14  Barb..  46;  19  How.  Pr., 
483 ;  4  Mason,  218, 2% ;  37  Mo.,  496. 

Transfer  of  property— Constructive  or  itjtmbolic 
delivery.— Cited  in  1  N.  Y.,  28 ;  4  N.  Y.,  507 ;  60  N.  Y., 
50;  1  Hun,  196;  42  How.  Pr.,453;  3T.&C..693;  3Sand., 
240 ;  34  Super.,  3*5 ;  8  How.  (U.  S.),  399 ;  17  Wls.,  357. 

Also  cited  in— 82111s.,  251. 


TINKOM  t>.  PURDY  AND  PURDY. 

Sale    Under    Execution — Adjournment  — 
Validity. 

A  sale  under  execution  on  a  judgment,  in  a  jus- 
tice's court,  may  be  adjourned  at  the  discretion  of 
the  officer ;  and  the  completion  of  the  sule  at  a  dif- 
ferent time  and  place,  will  be  valid,  if  there  be  no 
fraud  or  abuse. 

IN  ERROR,  on  cerlwrari,  from  a  justice's 
court.  T4nkom  was  sued  in  the  court  be- 
low for  a  trespass.  It  appeared  that  he  was  a 
constable,  and  had  an  execution  against  the  de- 
fendants, on  which  he  took  certain  blacksmith's 
*tools  which  were  advertised  for  sale,  at  [*34O 
auction,  at  a  particular  time  and  place  ;  on  the 
day  of  sale,  and  after  two  bids  were  made,  one 

JOHNS.  REP.,  5. 


1810 


PLATT  v.  STOKER. 


34ft 


•of  the  bidders  who  had  bid  $12,  refused  to  bid 
more  until  lie  saw  the  tools.  The  defendants 
objected  to  adjourning  the  sale  to  a  different 
place  ;  but  the  constable  adjourned  to  the 
blacksmith  s  shop  where  the  tools  were,  at  the 
•distance  of  more  than  a  mile  from  the  place 
where  the  auction  commenced,  and  there  sold 
the  tools  to  the  highest  bidder,  for  $34.  The 
jury  found  a  verdict  against  the  plaintiff  in 
-error,  on  which  the  justice  gave  judgment. 

Mr.  N.  Williams  for  the  plaintiff  in  error. 

Mr.  N.  King,  contra. 

Per  Curiam.  The  adjournment  of  the  sale 
to  a  different  place  was  a  matter  of  discretion 
with  the  constable,  and  the  question  must  al- 
ways be,  whether  this  discretion  has  been 
abused.  There  is  no  charge  of  fraud  or  abuse 
in  the  present  case  ;  and  the  constable  could 
not,  therefore,  be  liable  as  a  trespasser.  The 
judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in-2  Cow-,  190;  18  How.  (U.S.),  147;  3 
Wall.,  210. 


PLATT  v.  STOKER. 

Trial  before  Justice — Withdrawal  and  Nonsuit 
before  Verdict. 

A  plaintiff  in  a  justice's  court  may  withdraw  and 
be  nonsuited,  before  the  jury  give  in  their  verdict. 

IN  ERROR,  on  certiomri.  After  the  jury, 
before  the  justice,  came  into  court  with 
their  verdict,  the  plaintiff  withdrew,  and  did 
not  again  appear.  The  justice  proceeded  to 
take  the  verdict,  which  was  for  the  defendant, 
•and  gave  judgment  accordingly. 

347*]  *Per  Curiam.  The  plaintiff  had  a 
right  to  withdraw,  and  submit  to  a  nonsuit  ; 
and  if  he  does,  the  verdict  ought  not  to  be  re- 
ceived. It  is  as  reasonable  that  a  plaintiff 
should  have  this  privilege  in  a  justice's  court, 
.as  in  any  other  ;  for  the  verdict  and  judgment 
are  equally  a  bar  to  a  new  suit  in  that  court. 
The  judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 11  Johns.,  458 ;  7  Wend.,  105 ;  10  Wend., 
-523;  21  Wend.,  308;  34  Barb.,  309;  41  How.  Pr.,  37; 
8  Abb.  N.  S.,  16 ;  3  Daly,  443,  451. 


THE  MINISTERS,  ELDERS  AND  DEA- 
CONS OF  THE  REFORMED  DUTCH 
CHURCH  AT  COXSACKIE 

v. 
ADAMS. 

Corporation — Justice's   Court. 
A  corporation  cannot  be  sued  in  a  justice's  court. 

IN  ERROR,  on  certiorari.  The  defendant  in 
error  brought  an  action,  by  a  summons, 
against  the  plaintiffs  in  error,  who  are  a  cor- 
porate body,  for  goods  sold  and  delivered, 
work  and  labor,  &c.  The  plaintiffs  in  error 
appeared  by  attorney,  and  went  to  trial  on  the 
merits  of  the  case  ;  and  the  justice  gave  judg- 
ment against  them. 


Mr.  Sedgwick,  for  the  plaintiffs  in  error,  con- 
tended that  the  Act  for  the  Recovery  of  Debts 
to  the  Value  of  Twenty -five  Dollars  did  not  au- 
thorize any  proceedings  against  a  corporation. 

Mr.  Kirtland,  contra,  said  that  as  the  cor- 
poration had  appeared  voluntarily,  by  attor- 
ney, appointed  under  their  seal,  and  had  gone 
to  trial  on  the  merits,  they  ought  not  to  be  al- 
lowed to  make  the  objection. 

Per  Curiam.  The  judgment  must  be  re- 
versed. A  corporation  cannot  be  sued  before 
a  justice.  The  provisions  of  the  act,1  both  as 
to  the  first  process  and  t  he  *execution,  [*348 
preclude  the  construction  that  a  corporation 
can  be  sued  before  a  justice  of  the  peace. 

Judgment  reverted. 


BETTS  AND  CHURCH  v.  LEE. 

Trespass — Damages  —  Compromise  —  Alteration 
in  Form  of  Property — Title. 

A,  the  owner  of  land,  brought  an  action  of  tres- 
pass against  B  for  entering  and  cutting  down  trees, 
&c.  The  action  was  compromised,  and  B  paid  the 
damages  to  A,  which  was  equal  to  the  value  of  the 
trees  which  B  had  sawed  and  split  into  shingles.  A 
afterwards  took  away  the  shingles,  and  B  brought 
an  action  of  trespass  against  him,  for  taking  and 
carrying  away  the  shingles.  It  was  held  that  the 
compromise  of  the  trespass  by  B  and  paying  the 
damages  to  A,  did  not  transfer  the  property  in  the 
trees  cut  down  to  B,  nor  did  B,  by  converting  the 
timber  into  shingles  change  the  right  of  property. 

Whatever  alteration  in  form  property  may  have 
undergone,  the  original  ownor  may  take  it,  in  its 
new  shape,  if  he  can  identify  the  original  materials. 

Citations -Vin.  Inst.,  2,  tit.  1,  sec.  25 ;  Dig.,  10,  4, 12. 
3;  5  Hen.  VII.,  15;  12  Hen.  VIIL,  10;  Bro.,  tit. 
"Property,"  23 ;  Fitz.  Abr.  Bar.,  144. 

ON  certiorari,  from  a  justice's  court.  Lee 
sued  the  plaintiffs  in  error,  in  the  court 
below,  for  a  trespass,  in  taking  and  carrying 
away  a  quantity  of  shingles,  and  stuff  for 
making  shingles.  Lee  had  cut  down  the  tim- 
ber of  which  the  shingles  were  made,  on  land 
belonging  to  Robert  L.  Bowne.  An  actioaof 
trespass  was  brought  by  Bowne  against  Lee, 
for  cutting  down  the  trees  ;  and  the  attorney 
of  Bowne  discontinued  the  suit,  on  the  de- 
fendant's paying  thirty  dollars.  It  was  proved 
that  the  attorney,  who  settled  the  suit  in  be- 
half of  Bowne,  had  said  that  in  compromising 
several  suits,  for  this  and  other  trespasses  of 
the  same  kind,  he  had  charged  as  much  to 
those  who  had  not  carried  off  the  timber  cut 
down  as  to  those  who  had  carried  away  what 
they  had  cut ;  and  that  those  who  had  not 

1.-2  Kev.  Stet.,  227. 


NOTE.— Trespass— Alteration  inform  of  property- 
Identity  Title. 

Personal  property  taken  by  a  willful  trespasser  or 
by  one  who  knew  that  the  property  was  not  his 
own,  may  be  retaken  by  the  owner  in  whatever 
form  he  may  find  it.  so  long  as  he  can  establish  its 
identity.  Curtis  v.  Groat,  6  Johns.,  109;  Silsbury  v. 
McCoon,  3  N.  Y.,  379;  Hyde  v.  Cookson,21  Barb.,  92; 
Snyder  v.  Vaux,  2Rawle,  423;  Kiddle  v.  Driver,  12 
Ala.,  590 ;  Heard  v.  James,  49  Miss.,  236 ;  Davis  v. 
Easley,  13  111.,  192. 

Where  an  action  is  brought  for  the  value  of  the  per- 
sonal property  so  converted,  it  has  been  held  that 
the  measure  of  damages  is  based  upon  the  value  of 
the  property  in  its  unimproved  state.  Single  v. 
Schneider,  30  Wls.,  570. 
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taken  off  the  timber  cut  dowu  would  have  as 
much  right  to  carry  it  away  as  those  who  had 
done  so  before  the  settlement  of  the  suits. 

The  land  on  which  the  timber  was  cut  down, 
and  the  shingles  made,  was  conveyed  by 
Bowne  to  the  plaintiffs  in  error  ;  and  at  the 
time  of  executing  the  deed,  a  power  of  attorney 
from  Bowne  to  the  plaintiffs  in  error  was  also 
executed,  authorizing  them  to  sue  all  persons, 
in  the  name  of  Bowne,  for  trespasses,  before 
that  time  committed,  in  cutting  timber  on  the 
349*]  land.  It  was  proved  *that  the  deed  and 
power  of  attorney  were  executed  prior  to  the 
suit  brought  by  Bowne,  and  settled  in  the 
manner  above  stated.  The  plaintiffs  in  error, 
as  owners  of  the  land,  claimed  the  timber  cut 
down,  and  prepared  for  making  shingles,  as 
well  as  the  shingles  not  taken  away  by  Lee, 
prior  to  the  said  suit,  and  prohibited  him  from 
taking  them  ;  and  converted  them  to  their  own 
use.  The  jury  found  a  verdict  for  Lee,  the 
plaintiff  below,  for  twenty-five  dollars,  on 
which  the  justice  gave  judgment. 

The  question  was,  whose  property  were  the 
shingles,  and  timber  cut  down,  after  the  settle- 
ment of  the  suit  brought  by  Bowne  against  Lee 
for  cutting  down  the  trees. 

Per  Uuriam.  The  evidence  detailed  in  the 
return  to  the  certiorari,  does  not  prove  that 
when  the  suit  for  a  trespass  brought  by  Bowne 
against  Lee  was  compromised  the  attorney  of 
Bowne,  or  the  present  plaintiffs,  sold  the 
shingles,  &c.,  to  Lee,  or  permitted  him  to  take 
them.  The  thirty  dollars  paid  by  Lee  to  the 
attorney  was  for  the  damages  of  the  trespass  he 
had  committed  in  cutting:  down  the  trees.  A 
loose  and  equivocal  observation  made  at  an- 
other time  to  a  stranger,  was  not  sufficient  evi- 
dence to  establish  such  a  sale  or  consent.  The 
settling  of  the  suit  for  the  trespass,  and  recov- 
ering a  compensation,  did  not,  per  se,  transfer 
to  the  trespasser  a  right  to  the  timber  cut 
down,  and  remaining  on  the  land  ;  nor  did  the 
working  one  part  into  shingles,  and  the  other 
part  into  short  logs,  change  the  title  to  the 
property. 

The  civil  law  required  the  thing  to  be 
changed  into  a  different  species,  and  to  be  in- 
capable of  being  restored  to  its  ancient  form, 
as  grapes  made  into  wine,  before  the  original 
proprietor  could  lose  hi«  title  ;  nor  even  then, 
did  the  other  party  acquire  any  title  by  the 
accession,  unless  the  materials  had  been  taken 
«J5O*j  away,  in  ignorance  of  their  *being  the 
property  of  another.  (Vinnius,  Inst.,  lib.  2, 
tit.  1,  sec.  25  ;  Dig..  10,  4,  12,  3.)  The  civil 
law,  in  its  usual  wisdom,  gave  no  encourage- 
ment to  trespassers. 

But  this  very  point  has  been  decided  against 
the  trespasser  by  the  English  common  law.  It 
is  laid  down  in  the  Year  Books,  after  solemn 
argument  on  demurrer,  that  whatever  altera- 
tion of  form  any  property  has  undergone,  the 
-owner  may  seize  it,  in  its  new  shape,  if  he  can 
prove  the  identity  of  the  original  materials ; 
as  if  leather  be  made  into  shoes,  or  cloth  into 
&  coat,  or  a  tree  be  squared  into  timber.  (5 
Hen.  VII.,  15  ;  12  Hen.  VIII.,  10;  Fitz.  Abr. 
Bar.,  144  ;  Bro.,  tit.  Property,  23.)  We  are  of 
opinion,  therefore,  that  the  judgment  below 
ought  to  be  reversed. 

Judgment  reversed. 
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Cited  in— 6  Johns.,  160;  9  Johns.,  383;  7  Cow.,  97  ; 

8  Wend.,  508 ;  6  Hill,  427  ;  4  Denio.  334  ;  3  N.  Y.,  3tti 

9  Hun,  572 ;    19  Barb.,  483,  «J4  •  05  Hurb.,  234  ;  4  Abb. 
App.  Dec.,  1«4;  33  Ind..  12»;  47  Mich.,  ««;  37  Ohio 
St.,  297. 


SIMPSON  v.  CARTER. 

Return  of  Justice — Affidavit— Amendment. 

After  notice  of  argument  of  a  cause  in  error  on 
certiorari,  the  justice,  on  affidavit  of  imposition  on 
him  by  the  attorney,  was  allowed  to  apply  for 
leave  to  amend  his  return,  on  giving  notice  of  the 
application,  &c.,  to  the  attorney  of  the  plaintiff  in 
error. 

A  PPLICATION  was  made  in  this  case,  in 
li  behalf  of  the  justice,  for  leave  to  amend 
his  return,  on  an  affidavit,  stating  a  gross  im- 
position on  the  justice  in  making  it  out.  The 
cause  had  been  noticed  for  argument  at  the 
present  term,  and  no  notice  had  been  given  of 
this  motion. 

Per  Curiam.  Let  the  justice  have  leave  to 
apply,  at  the  next  term,  to  amend  the  return, 
on  giving  notice  to  the  attorney  of  the  plaintiff 
in  error  of  the  motion,  and  delivering  to  him 
a  copy  of  the  affidavit,  on  which  the  motion  is 
to  be  grounded  ;  and,  in  the  mean  time,  let  all 
proceedings  be  stayed. 


*WHITE  AND  HALL  t>.  HAWN. 


Record  of  Former  Tried  —  Parol  Evidence. 

Parol  evidence,  by  a  justice,  of  a  record  of  a 
former  trial,  and  judgment  between  the  same  par- 
ties before  him,  is  illegal;  and  if  objected  to  at  the 
time,  is  sufficient  ground  for  reversing  his  judg- 
ment. 

Citation—  5  Johns.  129. 

IN  ERROR,  on  certiorari.     The  defendant 
below  pleaded  a  former  judgment  in  bar, 
and  on  the  trial,  the  justice  (who  was  the  same 
justice  before  whom  the  former  trial  between 
the  same  parties  was  had)  gave  parol  evidence 
of  his  own  record,  though  the  plaintiffs  object- 
ed to  such  evidence. 
Mr.  Hildreth  for  the  plaintiff  in  error. 
Mr.   Cody,  contra. 

Per  Curiam.  The  mode  of  proving  the 
former  trial  and  judgment  was  incompetent, 
and  being  objected  to,  ought  not  to  have  been 
permitted.  In  the  case  of  Lawrence  v.  Ilough- 
ton  (5  Johns.  Rep.,  129)  no  objection  was  made 
to  such  proof  at  the  trial.  The  judgment  be- 
low must  be  reversed. 

Judgment  reversed. 

Cited  in-13  Johns.,  185;  7  Wend.,  105. 


ANDREWS  t».  BATES. 

Witness'  Fees —  Wtio  Liable. 

A  justice  is  not  liable  to  be  sued  by  witnesses  for- 
their  fees.  They  must  look  to  the  party  by  whom 
they  are  subpoenaed. 

N  error,  on  certwmri.     The  plaintiff  in  error 
was  sued,  as  a  justice,  by  the  defendant,. 
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for  his  fees  as  a  witness,  in  a  suit  before  him 
as  justice,  and  which  were  included  in  the 
amount  of  costs  recovered  of  the  defendant, 
and  had  been  received  by  the  plaintiff  in 
error.  Judgment  was  given  for  the  plaintiff 
below. 

352*]  *Per  Curiam.  The  witnesses  must 
look  to  the  party  who  subpoenas  them  for 
their  fees.  It  does  not  belong  to  the  justice  to 
distribute  the  fees  ;  nor  is  he  liable  to  this  ac- 
tion. He  is  to  pay  the  debt  and  costs  to  the 
party  in  whose  favor  the  judgment  was  given, 
and  for  whom  he  receives  them.  The  judg- 
ment must  be  reversed. 

Judgment  reversed. 
Cited  in-1  Hill,  77. 


WILLIAMS  «.  SPENCER. 

Constable  Breaks  open  Inner  Door — Liability. 

Where  A  let  a  house,  except  one  room,  which  he 
reserved  for  himself,  and  occupied  separately,  and 
the  outer  door  of  the  house  being  open,  a  constable 
broke  open  the  door  of  the  inner  room,  occupied 
by  A,  in  order  to  arrest  him ;  it  was  held  that  tres- 
pass would  not  lie  against  the  constable. 

Citation— Cowp.,  1. 

IN  error,  on  eertiorari.  The  defendant  in 
error  let  out  part  of  his  house,  and  reserved 
nn  inner  room  for  himself,  which  he  occupied. 
The  plaintiff  in  error,  who  is  a  constable, 
having  a  warrant  against  the  defendant  in 
error,  the  outer  door  of  the  house'being  open, 
broke  open  the  door  of  the  inner  room,  and 
arrested  him.  An  action  of  trespass  was 
brought  against  the  constable,  before  the  jus- 
tice, who  gave  judgment  for  the  plaintiff. 

Mr.  Tomliason  for  the  plaintiff  in  error. 

Mr.  Foot,  contra. 

Per  Curiam.  There  was  no  protection,  in 
this  case,  to  the  door  of  the  inner  room,  though 
occupied  separately  by  the  defendant  in  error. 
The  constable  had  a  right,  therefore,  to  break 
the  door.  (Cowp.,  1.)  'The  judgment  must 
be  reversed. 

Judgment  reversed. 


353*]       *TAFT  «.  GROSFENT. 

Adjournment — Failure  of  Justice  to  Attend — 
Party  to  wait  Reasonable  Time  only. 

Where  a  justice  adjourned  a  cause  until  10  o'clock, 
A.  M.,  and  the  defendant  appeared  at  the  time  and 
place,  and,  waiting:  until  past  12,  went  away,  and 
the  justice  came  soon  after,  and  proceeded  to  hear 
the  cause  on  the  part  of  the  plaintiff,  and  gave  judg- 
ment against  the  defendant,  it  was  held  to  be  erro- 
neous. A  party  is  bound  to  wait  a  reasonable  time 
only. 

IN  error,  on  eertiorari.  Grosfent  brought  an 
action  against  Taft,  before  a  justice,  and 
after  issue  joined  between  the  parties,  the  jus- 
tice adjourned  the  trial  of  the  cause  until  10 
o'clock  in  the  forenoon  of  the  21st  November. 
Taft  appeared  at  the  hour  and  place  appointed, 
and  being  told  that  the  justice  could  not  come 
till  12,  waited  near  three  hours,  and  finding 
the  justice  did  not  attend,  he  went  away  ;  and 
JOHNS.  RKP.,  5. 


afterwards,  just  before  one  o'clock,  P.  M.(  the 
justice  came,  and  the  plaintiff  being  present, 
the  defendant  was  called,  and  not  appearing, 
the  justice  proceeded  in  the  cause,  and  gave 
judgment  against  him  by  default. 

Per  Curiam.  The  defendant  below  waited 
a  reasonable  time,  and  the  cause  became  dis- 
continued by  the  delay  of  the  justice  to  attend  ; 
for  it  was  an  unreasonable  delay.  The  de- 
fendant below,  during  the  three  hours  he 
waited,  was  told  that  the  justice  had  said  he 
could  not  come  until  12  o'clock,  and  he  wait- 
ed near  an  hour  after  that  time.  The  judg- 
ment below  must  be  reversed. 

Judgment  reversed. 
Cited  in— 6  Barb.,  630. 


SMITH  «.  GOODRICH. 

Justice's    Court — Appearance    by    Attorney  — 
Error. 

If  parties  appear  before  a  justice  by  attorney,  it  is 
error,  though  it  be  by  mutual  consent,  it  being  con- 
trary to  the  express  direction  of  the  statute. 

If  the  plaintiff  in  error  only  appeared  by  attor- 
ney, he  cannot  allege  that  for  error. 

Citations— N.  Y.  Stat.,  10  sess.,  ch.  10,  sec.  10. 

IN  error,  on  certiorari.  Goodrich  brought 
his  action  against  Smith,  before  a  justice,  on 
a  warranty  to  recover  damages  for  some  salt 
purchased  of  Smith,  *which  was  al-  [*354 
leged  to  be  adulterated  and  bad.  At  the  trial 
of  the  cause,  Goodrich  appeared  in  proper 
person,  and  Smith  by  his  attorney,  who  was 
admitted  to  defend  the  cause ;  but  the  justice, 
in  his  return  to  the  eertiorari,  did  not  state  the 
reason  for  admitting  the  defendant  to  appear 
by  attorney. 

Per  Curiam.  Several  points  were  made  by 
the  plaintiff  in  error  ;  but  it  is  sufficient  to  no- 
tice one  only.  The  court  have  decided,  again 
and  again,  that  if  the  parties  below  appear  by 
attorney,  though  it  be  by  consent,  it  is  error. 
The  statute  (10  sess,  ch.  10,  sec.  10)  is  peremp- 
tory, and  cannot  be  eluded  or  set  aside  by  any 
consent  or  collusion  between  the  parties.  But 
if  the  plaintiff  in  error  only  appear  by  attor- 
ney, he  shall  not.  be  allowed  to  take  advantage 
of  his  own  act,  to  defeat  the  recovery  below. 
This  would  be  against  a  well  settled  principle 
of  law,  as  well  as  a  flagrant  injustice.  The 
judgment  below  must  be  reversed. 

Judgment  reversed. ' 


DAVIS  «.  MEEKER. 

Deceit — Misrepresentation  of  value — Liability. 

Where  A  bought  a  wagon,  on  sight,  of  B,  who. 
affirmed  it  to  be  worth  much  more  than  its  real 
value,  it  was  held  that  B  was  not  liable  to  an  action 

1.— The  same  point  arose  in  several  other  causes  be- 
fore the  court,  on  certiorari,  during  this  term,  in 
which  the  same  decision  was  given. 


NOTE.— Wan-ant y  of  quality  not  implied— Caveat 
emptor. 
See  Seixas  v.  Woods,  2  Cai.,  48,  and  note. 
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of  deceit  for  a  false  affirmation,  there  being  no  ex- 
press warranty  or  fraud. 

Citations— 1  Johns..  96,  274,  414;  4  Johns.,  228,  421. 

IN  error,  on  certiorari.  Meeker  brought  an 
action  before  a  justice,  against  Davis,  for 
a  deceit  in  the  sale  of  a  wagon,  for  which  she 
had  paid  him  $50.  The  plaintiff  alleged  that 
the  defendant  did  falsely  and  fraudulently  as- 
sert that  he  had  been  frequently  offered,  by 
different  persons,  $50  for  the  wagon  ;  by  rea- 
355*]  son  *of  which  false  assertion  the  plaint- 
iff was  induced  to  believe  the  wagon  was 
worth  that  sum,  whereas,  in  fact,  it  was  not 
worth  more  than  $25.  The  plaintiff  had  mere- 
ly seen  the  wason,  and  made  the  purchase 
without  particularly  examining  or  trying  it. 
No  warranty  was  proved. 

A  verdict  was  given  for  the  plaintiff  for  ten 
dollars,  on  which  the  justice  gave  judgment. 

Per  Curiam.  There  was  no  express  war- 
ranty or  fraud  proved  in  this  case.  The 
plaintiff  below,  purchased  the  wagon  on  sight, 
and  the  assertion  of  the  defendant  that  it  was 
worth  more  than  its  real  value  furnishes  no 
ground  of  action.  (1  Johns.  Rep.,  97,  274, 
414  ;  4  Johns.  Rep.,  228,  421.)  The  judgment 
below  must  be  reversed. 

Judgment  reversed. 

Cited  in— 20  Johns.,  303;  4  Cow.,  443;  17  Wend., 
370;  o  Hill,  69;  5  N.  Y.,  98;  70  Ind.,  534;  89  Pa.,  239; 
3  Allen.,  381. 


CANNON  v.  TITUS. 

Inquest  by    default — Affidavit    to    Set  Aside — 
Practice. 

In  order  to  prevent  an  inquest  by  default,  the 
affidavit  of  merits  by  the  defendant  should  state, 
as  he  is  advised  by  counsel,  and  a  copy  of  it  should 
be  served  on  the  plaintiff's  attorney  before  the 
trial. 

MR.  J.  RUSSEL,  for  the  defendant,  moved 
to  set  aside  the  inquest  taken  by  default 
at  the  last  sittings  in  New  York.  In  the  no- 
tice for  trial,  the  plaintiff's  attorney  filed  an 
affidavit  with  the  clerk  of  the  sittings,  that 
the  defendant  "had  a  good  substantial  defense 
to  make  in  the  cause,  on  the  merits." 

Mr.  J.  Raddiff,  contra,  objected  that  a  copy 
of  the  affidavit  of  merits  had  not  been  served 
on  the  plaintiff's  attorney,  nor  any  notice  given 
to  him  of  its  being  filed,  previous  to  the  taking 
of  the  inquest ;  and  that  the  affidavit  of  merits 
was  insufficient,  as  it  did  not  state  that 
356*]  *the  defendant  was  "advised  by  coun- 
sel," which  is  requisite  in  an  affidavit  of 
merits.  (3  Caines,  97.) 

Per  Curiam.  The  affidavit  of  merits  is  de- 
fective, in  not  stating  that  the  defendant  was 
advised  by  counsel ;  and  by  the  rule  of  this 
court,  of  the  21st  November,  1808,  a  copy  of 
the  affidavit  of  merits,  filed  with  the  clerk  of 
the  sittings,  must  be  served  on  the  opposite 
party. 

Motion  denied. 

Cited  in-15  Johns.,  536. 
1044 


BROCKWAY  v.  WILBER. 

Sheriffs   Failure  to  Return  Execution — Attach- 
ment After  Twelve  Years. 

A  rule  for  an  attachment  against  asheriff,  for  not 
returning  an  execution  delivered  to  his  deputy, was 
granted,  though  twelve  years  had  elapsed  since  the 
execution  was  issued. 

MR.  J.  RUSSEL,  for  the  plaintiff,  moved 
for  an  attachment  against  Gillcland,  late 
sheriff  of  the  County  of  Rensselaer,  for  not 
returning  the  fieri  facias  in  the  above  cause. 

It  appeared  that  the  fieri  facias  had  been  de- 
livered to  one  of  the  sheriff's  deputies,  in  the 
year  1797,  who  afterwards  went  beyond  sea,  and 
died,  and  that  the  sheriff  was  ignorant  what 
had  been  done  with  the  execution. 

Mr.  Foot,  contra,  said  that  after  the  lapse  of 
twelve  years,  the  sheriff  ought  not,  under  the 
circumstances  of  the  case,  to  be  made  liable  to 
an  attachment. 

Mr.  Russel,  in  reply,  observed  that  there  was 
no  time  fixed  by  law  within  which  a  sheriff 
was  to  be  called  on  to  make  a  return  to  pro- 
cess ;  and  the  object  of  the  attachment  was 
merely  to  bring  up  the  sheriff  to  answer,  on 
oath,  to  such  interrogatories  as  might  be  put 
to  him. 

Per  Curiam.     Take  your  rule. 
Rule  granted. 
Cited  in— Abb.  Adm.,  514. 


*NOBLE  v.  SMITH  ET  AL.    [*357 

Prisoner  on  Execution — Sheriff  it  Duty  to  Pro- 
duce as  Witness — Fees. 

A  sheriff  is  bound  to  bring  up  a  person  in  his 
custody  on  execution,  to  testify  in  a  civil  suit,  on 
being  tendered  the  expenses  for  bringing  up  and 
returning  the  prisoner. 

Bl  Citations— 3FEsp.,  283 ;  3  Burr.,  1440 ;  4  East,  587. 

THE  sheriff  of  Albany  had  been  served  with 
a  habeas  corpus  ad  testificandum,  to  bring 
up  one  J.  S.,  in  his  custody,  on  a  ca.  sa.  to 
testify  in  this  cause.  The  sheriff  returned 
that  he  had  the  body  of  the  said  J.  S.  in  execu- 
tion, and  could  not,  therefore,  return  him,  as 
required  by  the  writ. 

Mr.  J.  liussel  for  the  plaintiff. 
Mr.  Southwick,  contra. 

Per  Curiam.  It  is  settled,  that  it  is  not  an 
escape  for  a  sheriff  to  bring  up,  on  a  hob.  corp. 
ad  test,  a  prisoner,  in  his  custody  on  execution 
in  a  civil  suit,  to  testify.  (3  Esp.  Cases,  283  ; 
3  Burr.,  1440 ;  4  East,  587.)  The  sheriff  is 
bound  to  bring  up  the  prisoner  in  such  case, 
on  the  party  who  sues  out  the  writ,  tendering 
to  him  his  expenses  for  bringing  up  and  re- 
turning the  prisoner. 

Cited  in-18  Johns. ,  49 ;  5  Cow.,  1«) ;  1  Keyes,  524 ;  4 
Abb.  App.  Dec.,  599. 


M'INTYRE  v.  WOODS,  Sheriff,  &c. 

Escape  of  Prisoner — Liability  of  Sheriff— Pro- 
ceedings Stayed — Interest. 

Where  an  action  is  brought  against  a  sheriff,  for 
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an  escape,  the  court  will  stay  execution  on  the  Judg- 
ment, to  allow  the  sheriff  time  to  bring  his  action 
on  the  bond  taken  for  the  liberties  of  the  prison. 

What  is  a  reasonable  time  for  this  purpose?  The 
sheriff  is  not  liable  to  pay  interest  during  the  time 
the  proceedings  are  so  stayed. 

Citation-4  Johns.,  45. 

MR.  J.  RUSSEL,  for  the  defendant,  moved 
to  stay  all  the  proceedings  on  the  fieri 
facias  in  the  above  cause,  until  the  second 
Monday  of  November  next,  or  such  time  as 
the  court  might  direct. 

A  judgment  was  obtained,  at  the  last  August 
Term,  against  the  defendant,  at  the  suit  of  the 
plaintiff, "for  the  escape  of  one  Stephen  Rowan, 
358*]  from  the  liberties  of  the*jail  of  Wash- 
ington County,  and  who  had  been  previously 
committed  to  the  custody  of  the  defendant  on 
a  ca.  sa.  The  defendent  had  commenced  a 
suit  in  October,  1707,  against  the  bail  taken  by 
him  as  security  for  the  said  Rowan's  remaining 
within  the  liberties  ;  and  obtained  a  verdict  in 
the  cause,  which  was,  afterwards,  set  aside  for 
irregularity.  (See  ante,  p.  133.) 

The  Act  passed  the  28th  March,  1809  (33 
sess.,  ch.  148,  sec.  2),  provides  that  all  pro- 
ceedings against  sheriffs  for  the  escape  of 
prisoners  are  to  be  stayed,  for  a  reasonable 
time,  to  enable  the  sheriff  to  obtain  judgment, 
and  collect  the  amount  due  on  the  bond  taken 
for  the  jail  liberties. 

Mr.  Crary,  contra,  contended  that  this  case 
did  not  come  within  the  statute  ;  and  if  it  did, 
the  sheriff  had  already  been  allowed  sufficient 
time  to  recover  against  the  bail,  more  than 
three  years  having  elapsed  since  the  escape. 
At  any  rate,  if  any  further  delay  was  granted, 
the  plaintiff  ought  to  be  allowed  interest  on 
his  debt  against  the  defendant. 

P&r  Curiam.  Before  the  passing  of  the 
statute,  we  intimated,  in  the  case  of  Tillmanv. 
Lansing  (4  Johns.  Rep.,  45),  that  we  would 
stay  the  execution  against  the  sheriff,  to  give 
him  an  opportunity  to  sue  on  the  bond  taken 
for  the  jail  liberties.  The  delay  which  has 
taken  place  does  not  appear  to  have  been  un- 
reasonable. The  rule  ought,  therefore,  to  be 
granted.  The  sheriff  is  not  liable  to  pay  in- 
terest to  the  plaintiff. 

Rule  granted. 
Cited  in— 18  Johns.,  49:  4  Cow.,  258;  5  Cow.,  180. 


359*]    *EXECUTORS    OF    DOOLITTLE 


EXECUTORS  OF  WARD. 

Default — Affidavit  of  Service. 

An  affidavit  of  the  service  of  a  copy  of  a  declara- 
tion, and  notice  of  the  rule  to  plead,  must  be  posi- 
tive and  sufficient,  at  the  time  the  default  is 
entered  thereon,  for  not  pleading1.  It  cannot  be 
made  good,  by  a  subsquent  knowledge  of  the  fact 
that  the  notice  was  received  by  the  defendant's  at- 
torney at  the  time. 

MR.  KELLOGG,  for  the  defendants,  moved 
to  set  aside  the  default  entered  Ui  this 
cause  for  waut  of  a  plea,  on  the  ground  of 
irregularity. 

Mr.  Sill,  contra,  read  an  affidavit,  that  on 
the  20th  September  last  he  inclosed  in  a  letter, 
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put  into  the  mail  at  Whitestown,  a  declaration 
in  the  above  cause,  with  a  notice  of  the  rule  to 
plead,  thereon  indorsed,  directed  to  the  de- 
fendant's attorney  at  Skeneateles  ;  and  that  he 
verily  believed  that  the  declaration  and  notice 
were  received  by  the  defendant's  attorney  as 
early  as  the  1st  day  of  October  ;  and  that  the 
same  was,  in  fact,  received, by  the  said  at- 
torney. 

Per  Curiam.  The  affidavit  of  the  service  of 
the  copy  of  the  declaration  and  notice  of  a  rule 
to  pleaa,  on  which  a  default  is  entered,  must 
be  positive  and  sufficient,  at  the  time  when  the 
default  is  entered  ;  it  cannot  be  supplied  by  a 
subsequent  knowledge  of  the  fact  of  its  having 
been  received.  The  belief  of  the  plaintiffs'  at- 
torney, in  this  case,  was  founded  altogether  on 
his  knowledge  of  the  course  of  the  mail. 

The  rule  must  be  granted. 
Cited  in— 35  Mich.,  439. 


NICHOLS  v.  GREGORY. 

Act  for  Relief  of  Debtors — Prisoner  Brought 
from  Different  County  from  that  in  which 
Court  Sits. 

A  prisoner  may  be  brought  up  from  a  different 
county  from  that  in  which  the  court  sits,  in  order 
to  be  discharged  under  the  Act  for  the  Relief  of 
Debtors,  with  respect  to  the  Imprisonment  of  their 
Persons. 

rPHE  defendant  having  been  confined,  on  exe- 
JL  cution,  in  the  jail  in  the  County  of  Delaware, 
for  more  than  three  months,  Mr.  Hawkins, 
in  his  behalf,  now  presented  his  petition  to  be 
brought  up,  in  order  to  be  discharged  under 
the  Act  for  the  Relief  of  Debtors,  with  respect 
to  *the  Imprisonment  of  their  Persons,  [*36O 
passed  the  24th  March,  1801.  It  was  proved 
that  due  notice  of  the  presenting  the  petition 
had  been  given,  according  to  the  directions  of 
the  statute. 

Per  Curiam.  Take  your  rule  to  bring  up  the 
defendant  at  such  a  day  during  term  as  will 
give  sufficient  time  for  the  purpose. 

Rule  granted. 


WILKES 


HOTCHKISS,  late  Sheriff  of  Delaware. 

Motion  to  Set  Aside  Default— Affidavit  of  Merits. 

When  the  defendant,  on  a  motion  to  set  a  side  a 
default,  sets  forth  in  his  affidavit  the  facts  which 
constitute  the  merits  of  bis  defense,  so  that  the 
court  can  judge  of  the  merits,  it  is  sufficient,  with- 
out saying  he  is  advised  by  counsel. 

MR.  SHERWOOD,  for  the  defendant, 
moved  to  set  aside  the  judgment  obtained 
by  default,  in  this  case, which  was  an  action  for 
an  escape.  The  affidavit  of  the  defendant  stated 
that  the  writ  issued  in  the  cause  was  served 
upon  him  a  short  time  before  the  last  May 
Term,  by  a  deputy  of  the  sheriff,  residing  at 
Delhi.  The  writ  contained  no  ac  etiam  clause, 
and  the  defendant  did  not  know  the  ground  of 
the  plaintiff's  action  ;  but  he  wrote  to  his  at- 
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torney  at  Delhi,  to  appear  for  him  and  take 
charge  of  the  suit,  and  supposed  that  his  letter 
was  received  ;  but  he  heard  nothing  further  of 
the  suit,  until  he  was  served  with  a  ca.  so,.; 
that  the  understood  the  suit  to  be  for  the  escape 
of  one  A.  D.  on  menne  process ;  and  that  he 
had  a  good  and  substantial  defense  on  the 
merits. 

Mr.  Henry,  contra,  objected  that  the  de- 
fendant, in  swearing  to  a  defense  on  the  merits, 
did  not  state  that  he  was  advised  by  counsel 
as  to  such  defense. 

3O1*]  *Per  Curiam.  In  the  ordinary  affi- 
davit of  merits,  it  is  requisite  that  the  party 
should  state  as  to  his  being  advised  by  coun- 
sel; but  here  the  whole  merits  are  disclosed  by 
the  affidavit,  and  the  court,  on  the  face  of  it,  can 
judge  whether  the  defendant  has  a  defense  on 
the  merits  or  not.  We  grant  the  motion  on 
payment  of  costs,  and  with  liberty  to  the 
plaintiff  to  change  the  venue  to  any  county  he 
may  think  proper: 

Rule  granted. 


METCALF   v.    CLARK    AND    WATKINS. 

Change  of  Venue — Affidavit  of  Merits. 

On  a  motion  to  change  tbe  venue  in  a  cause,  the 
defendant,  in  his  affidavit,  in  statin-  that  he  has 
a  good  defense  on  the  merits,  need  not  say  as  he  is 
advised  bv  counsel. 

MR.  CADY,  for  the  defendant,  moved  to 
change  the  venue  in  this  cause,  from  the 
the  City  and  County  of  Albany  to  the  County 
of  Ontario.  He  read  the  affidavit  of  one  of 
the  defendants,  stating  that  they  had  a  good 
and  substantial  defense  on  the  merits,  and 
that  all  their  witnesses  resided  in  the  County  of 
Ontario. 

Mr.  H.  Bleecker,  contra,  objected  that  the 
affidavit  did  not  state  that  the  defendants  had 
a  defense  on  the  merits,  as  they  were  advised 
by  counsel,  nor  the  number  of  their  witnesses 
residing  in  Ontario. 

Per  Curiam.  This  application  is  different 
from  a  motion  to  set  aside  a  judgment  by  de- 
fault. The  court  exercise  an  equitable  juris- 
diction in  changing  the  venue  in  a  cause.  The 
rule  as  to  the  affidavit  of  merits  in  other  cases, 
does  not  apply  to  the  present  motion.  The 
plaintiff  does  not  state  that  he  has  any  witness- 
es residing  in  the  County  of  Albany,  to  induce 
the  court  to  retain  the  venue.  The  defendant, 
therefore,  must  take  his  rule. 

Rule  granted. 
Overruled— 16  Johns.,  3. 


362*]    *HART  v.   FAULKENER. 

Rule  to  Sho'ic  Cause — Practice — Original  Appli- 
cation— Affidarit  and  Counter- Affidavit. 

Where  a  judge  at  his  chambers,  on  a  rule  to  show 
•  -m-. •  of  action,  allowed  the  plaintiff  to  make  sup- 
plementary affidavits,  on  which  the  defendant  was 
held  to  bail,  on  a  motion  of  the  defendant,  after- 
wards, for  an  exoneret ur,  on  the  ground  of  the  irreg- 
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ularity  of  the  judge's  order;  it  was  held  that  this 
was  an  original  application,  and  that  counter-affida- 
vits on  the  part  of  the  plaintiff  were  admissible. 
Wh.Tc  the  ilrst  affidavit  of  the  plaintiff  is  insuffi- 
cient, whether  a  supplementary  affidavit,  in  order  to 
hold  the  defendant  to  bail,  is  admissible .  Qiuere. 

MR.  JOHNSON,  for  the  defendant,  moved 
that  an  exoneretur  be  entered  on  the  bail- 
piece,  filed  in  this  cause.  The  capias  ad  resp. 
on  which  the  defendant  was  arrested,  was  re 
turnable  on  the  last  day  of  November  Term. 
On  the  27th  November,  an  order  was  obtained 
and  served  on  the  plaintiff's  attorney,  to  show 
cause  of  action  before  the  recorder  of  the  city 
of  New  York,  on  the  first  day  of  December; 
and  on  that  day  the  plaintiff  made  affidavit 
that  the  defendant  was  indebted  to  him  in  the 
sum  of  $2,100,  as  the  plaintiff  verily  believed, 
for  goods  sold  and  delivered;  and  for  thq»  fur- 
ther sum  of  $400,  according  to  the  best  of  the 
plaintiff's  judgment,  for  a  breach  of  a  simple 
contract.  This  affidavit  being  objected  to  as 
insufficient,  the  recorder  gave  the  plaintiff 
time  to  produce  another  affidavit;  and  on  the 
4th  December,  he  made  a  second  affidavit,  that 
the  present  suit  was  brought  to  recover  of  the 
defendant  $2,100,  due  and  owing  to  the  plaint- 
iff, for  goods  sold  and  delivered  to  the  defend- 
ant, and  also  for  damages  for  the  breach  of  a 
simple  contract,  amounting,  according  to  the 
plaintiff's  belief,  to  $400.  This  affidavit  be- 
ing also  objected  to  as  insufficient,  a  third  affi- 
davit was  made  by  the  plaintiff,  stating  that 
the  defendant  was  justly  indebted  to  the 
plaintiff  in  the  sum  of  $2,100,  for  goods  sold 
and  delivered,  &c.,  on  which  the  defendant  was 
ordered  to  be  held  to  bail  in  the  sum  of  $3,000. 

Mr.  J.  Radcliff,  for  the  plaintiff,  offered 
counter-affidavits,  which  were  objected  to  by 
the  defendant's  counsel,  but  admitted  by  the 
court.  The  affidavits  stated  that  the  defend- 
ant was  justly  indebted  to  the  plaintiff  in  the 
sum  of  $2,100,  for  goods  sold  and  delivered, 
&c.,  and  *in  the  further  sum  of  $400,  [*363 
for  damages,  by  reason  of  the  non performance 
of  a  certain  agreement,  &c.,  and  that  since  the 
defendant  had  been  held  to  bail,  by  order  of 
the  recorder  of  New  York,  he  had  offered  to 
the  plaintiff,  in  part  payment  of  the  balance 
due  to  him,  an  order  for  $1,600  on  the  per- 
sons in  whose  hands  the  defendant  had  depos- 
ited the  goods  sold  to  him,  and  also  offered  to 
pay  the  balance  that  might  be  due  to  the 
plaintiff,  and  that  the  defendant  had  since  ab- 
sconded. 

Mr.  Johnson  observed  that,  according  to  the 
practice  of  the  Court  of  King's  Bench,  an  affi- 
davit to  hold  to  bail,  after  it  was  once  made 
could  not  be  amended,  uor  its  defects  cured 
by  a  supplementary  affidavit;  nor  were  coun- 
ter-affidavits ever  admitted  to  contradict  it.  (1 
Sellon,  120;  1  Bac.  Abr.,  827,  B,  1;  Tidd's  K. 
B.  Pr.,  165.)  The  first  and  second  affidavits 
of  the  plaintiff  were  clearly  insufficient.  (Tidd. 
157;  1  Sellon,  112,  113.)  It  is  true  that  the 
rule  of  practice  is  different  in  the  Court  of  C. 
P.  in  England;  but  even  there,  a  supplement- 
ary affidavit  is  not  allowed  where  the  original 
affidavit  is  is  bad  for  uncertainty  (Sellon,  122); 
but  this  court  follows  the  practice  of  the  K. 
B.  in  cases  not  provided  for  by  its  own  rules. 
(Ante,  235.) 

Mr.  Radcliff  insisted  that,  as  this  was  an 
original  application  to  the  court  to  exonerate 
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the  bail,  counter-affidavits  might  be  received 
as  in  any  other  case.     (4  Johns.  Rep.,  307.) 

Per  duriam.  This  is  an  original  application 
to  the  court,  and  counter-affidavits  are  admis- 
sible, according  to  the  established  course  of 
practice.  The  affidavit  read  on  the  part  of  the 
plaintiff  is  positive  as  to  the  cause  of  action, 
and  amply  sufficient  to  hold  the  defendant  to 
bail;  and  the  amount  as  fixed  by  the  recorder 
is  not  unreasonable.  The  motion  ought,  there- 
fore, be  denied,  with  costs. 


Cited  in— 3  Denio,  179;    14  How.  Pr.,  141;   6  Abb. 
Pr.,  330  (n) ;  3  Co.  R.,  170. 


364*] 


*P.  W.  YATES 

v. 

VAN     RENSSELAER     AND     SCHEMER- 
HORN. 


Arre&t  on  Ca  Sa. — Agreement  to  Extend  Jail 
Limits — Discharge. 

Where  a  plaintiff  agreed  with  a  defendant,  who 
was  in  custody  on  a  ca.  so..,  that  he  might  go  beyond 
the  liberties  of  the  jail,  for  his  convenience,  on  the 
defendant's  covenanting  that  he  would  continue  in 
the  custody  of  the  sheriff  on  the  ca.  sa.,  and  not  go 
beyond  the  limits  prescribed  by  the  plaintiff ;  and 
that  if  he  did  go  further,  the  plaintiff  might  retake 
him  on  the  same  ca.  sa.,  or  issue  another  ca.sa.,  and 
commit  him  again  to  the  custody  of  the  sheriff  un- 
til the  debt  and  costs  were  paid ;  and  the  defendant 
having  violated  his  agreement  by  going  beyond  the 
bounds  prescribed,  the  plaintiff  issued  a  second  ca. 
sa.,  on  which  the  defendant  was  again  taken  in  cus- 
tody by  the  sheriff ;  on  a  motion  of  the  defendant,  to 
be  discharged,  it  was  held  that  the  agreement  of  the 
plaintiff  amounted  to  a  permission  to  the  defend- 
ant to  go  at  large,  and  that  he  was  not  liable  to  be 
taken  on  the  ca.  sa.,  but  was  entitled  to  his  dis- 
charge ;  which  was  granted,  however,  on  condition 
that  he  should  not  bring  an  action  for  false  impris- 
onment. 

Citations-2  East,  244,  243;  Barnes,  205. 

MR.  RODMAN  moved  that  the  defendants 
in  this  cause  be  discharged  from  the  ca,. 
#a.,  on  which  they  were  held  in  custody  by  the 
sheriff  of  Albany. 

The  defendants  were  taken  on  the  13th  day 
of  March  last,  on  a  ca.  sa.  returnable  on  the 
first  Monday  of  May.  On  giving  security  to 
the  sheriff,  according  to  the  statute,  they  were 
permitted  to  go  at  large  within  the  liberties  of 
the  jail.  On  the  4th  of  May,  1809,  the  plaint- 
iff executed  a  writing,  under  his  hand  and 
seal,  which  he  delivered  to  the  sheriff,  by 
which  he  consented  and  agreed  that  he  would 
not  prosecute  the  sheriff  for  an  escape  on  the 
ca.  sa.,  nor  the  bail  given  for  the  limits,  pro- 
vided the  defendants  shall  continue  in  the 
custody  of  the  sheriff,  either  within  the  bounds 
of  the  limits  of  the  liberties  of  the  jail,  or  in 
the  house  and  lot  of  Philip  Wendell's  heirs  and 
devisees,  in  the  first  ward  of  the  city  of  Alba- 
ny, until  the  debt  and  costs  shall  be  paid  and 
satisfied.  And  the  defendants,  by  writing, 
under  their  hands  and  seals,  reciting  the  said 
.agreement,  promised  and  agreed  to  be  and  re- 
main in  the  custody  of  the  sheriff,  as  therein 
expressed;  and  in  case  of  an  escape  by  them, 
or  either  of  them,  they  consented  and  agreed 
that  they  might  be  retaken,  and  again  confined 
on  the  same  ca.  sa.,  or  the  plaintiff,  if  he  chose, 
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might  issue  a  new  ca.  sa.  against  them,  and 
confine  them  until  the  debt  and  costs  were 
paid.  The  defendants  have  gone  beyond  the 
limits  so  granted  to  them,  the  sheriff,  by  the 
direction  of  the  plaintiff,  retook  them,  and 
kept  them  in  custody,  until  they  were  dis- 
charged on  a  habeas  corpu*,  by  order  of  the 
*recorder  of  Albany;  when  the  plaint-  [*365 
iff  issued  another  ca.  sa.  on  the  same  judgment, 
returnable  at  this  term,  on  which  the  sheriff 
took  the  defendants  and  detained  them  in  his 
custody. 
Mr.  Hamilton,  contra. 

Per  Curiam.  The  agreement  of  the  plaint- 
iff amounts  to  a  permission  to  the  defendants 
to  go  at  large  beyond  the  jail  liberties.  Though 
we  may  say,  in  the  language  of  Justice  Grose 
(2  East,  244),  that  the  attempt  on  the  part  of 
the  defendants  to  get  discharged  from  the  debt 
is  scandalous;  yet  the  rule  of  law  is  settled, 
and  we  grant  the  motion,  on  condition  that  the 
defendants  stipulate  not  to  bring  an  action  for 
false  imprisonment  against  the  plaintiff,  in  con- 
sequence of  arresting  the  defendants  on  the 
ca.  sa.  mentioned  in  the  notice.  (Barnes,  205  ; 
2  East,  243.) 

Rule  granted. 

Cited  in— 7  Cow.,  276 ;  8  Cow.,  174;  9  Cow.,  138;  3 
Wend.,  186 ;  60  Barb.,  344 ;  53  How.  Pr.,  340 ;  1  Duer, 
18;  4CranchC.C.,  286. 


IN  THE  CASE  OP  TOM  a  Negro  Man. 

Manumission  of  Slaw — Sale — Habeas  Corpus. 

Where  A,  the  owner  of  a  slave,  gave  him  a  certifi- 
cate, stating  that  from  and  after  the  decease  of  A 
he  manumitted  the  slave,  it  was  held  that  the  slave, 
after  the  death  of  his  master,  was  entitled  to  his 
freedom,  notwithstanding  his  master,  in  his  life- 
time, but  after  giving  the  certificate,  had  sold  and 
delivered  him  to  a  third  person,  for  a  valuable  con- 
sideration. 

A  HABEAS  CORPUS  having  been  directed 
to  Adolph  Walradt,  commanding  him  to 
bring  up  a  negro  man  named  Tom,  detained 
in  his  custody,  &c.,  whom  he  claimed  to  hold 
as  a  slave.  The  negro  was  now  brought  up, 
and  his  master  made  a  return  to  the  habeas 
corpus  ,  stating  that  the  negro  was  born  a 
slave  in  the  County  of  Montgomery,  and  was 
held  as  such  by  Johannes  Walradt,  of  whom 
he,  Adolph  Walradt,  purchased  *him  [366 
as  a  slave  some  years  ago  ;  that  since  the  death 
of  the  said  Johannes,  the  negro  claims  to  be 
free,  by  virtue  of  a  certificate  in  writing,  given 
to  him  by  the  said  Johannes,  in  his  lifetime, 
in  which  the  said  Johannes  sets  forth  that  he 
thereby  "  manumits  the  said  Negro  slave  Tom, 
from  and  after  the  death  of  him,  the  said  Jo- 
hannes, in  spite  of  all  bills  of  sale,  or  last  will 
by  him  thereafter  to  be  made,"  which  certifi- 
cate was  given  before  the  sale  of  the  negro  to 
Adolph  Walradt. 

On  this  return,  it  was  submitted  to  the  court 
whether  the  negro  was  entitled  to  his  freedom 
or  not. 

Per  Curiam.  We  think  the  negro  is  free,  by 
reason  of  the  certificate  of  manumission  given 
by  Johannes  Walradt,  in  his  lifetime  ;  and  he 
must,  therefore,  be  discharged. 

1      Cited  in-  7  Johns.,  330. 
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JACKSON,  ex  dem.  OBTKANDKR  KT  AL., 

v. 
HA8BROUCK. 

Ejectment—  Writ  of  Restitution — Feigned  Issue 
— Practice. 

In  an  action  of  ejectment,  where  the  defendant 
alleges  that  the  lessor  of  the  plaintiff  has  taken  pos- 
.session  of  more  land  than  was  recovered  by  the 
verdict,  the  court  will  order  a  restitution ;  but 
where  the  fact  is  doubtful,  the  proper  course  is  to 
award  a  feigned  issue  to  try  the  question. 

Citation— 5  Burr.,  2873. 

MR.  E.  WILLIAMS,  for  the  defendant, 
moved  for  a  writ  of  restitution  in  this 
case,  on  an  affidavit  that  the  lessors  of  the 
plaintiff  had  taken  possession  of  more  land 
than  was  recovered  bv  the  verdict.  (See  3 
Johns.  Rep.,  831.) 

Mr.  Sudam,  contra,  read  an  affidavit  deny- 
ing that  the  lessors  had  taken  possession  of 
more  Irtnd  than  they  were  entitled  to  by  the 
verdict  ;  and  the  question  seemed  to  be  about 
one  of  the  boundaries,  called  Schutt's  line. 

Per  Curiam.  We  grant  the  motion  ;  unless 
the  lessors  of  the  plaintiff  will  elect  by  the 
3O7*1  first  day  of  the  next  *term  to  have  a 
feigned  issue,  in  order  to  try  the  fact  in  con- 
troversy. This  seems  to  be  the  course  of  pro- 
ceeding in  the  English  courts,  when  the  fact 
is  doubtful  whether  the  lessor  has  taken  pos- 
session of  more  land  than  he  has  recovered  or 
not.  (5  Burr.,  2673.) 

Cited  in-2  Barb.,  332 ;  2  Wall.,  57. 


it  ought  to  have  been  entitled  in  the  bail-bond 
suit.     (3  Johns.  Rep.,  448.) 

*Per  Curiam.  The  affidavit  should  [*;*<*K 
have  been  entitled  in  the  bail-bond  suit  in- 
stead of  the  original  suit. 

Motion  denied. 


J.  V.  N.  YATES  0.  LANSING. 

Writ  of  Error — Record — Eight  Days. 

Where  a  judgment  was  given  for  the  defendant, 
and  the  plaintiff  wished  to  bring  a  writ  of  error,  the 
court  ordered  the  defendant  to  make  up  the  record 
in  eight  days,  or  that  the  plaintiff  have  leave  to  do 
it  for  him.  > 

MR.  RODMAN,  in  behalf  of  the  plaintiff, 
suggested  that  the  plaintiff  wished  to 
l">ring  a  writ  of  error  on  the  judgment  given 
in  this  cause,  and  moved  that  the  defendant 
make  up  the  record  in  four  days,  or  that  the 
plaintiff  have  leave  to  do  it  for  him.  He  cited 
2  Johns.  Rep.,  101  ;  Col.  Cases,  49. 

Per  Curiam.  Take  your  rule,  that  the  de- 
fendant make  up  the  record  in  eight  days,  or 
that  the  plaintiff  have  leave  to  do  it  for  him. 

Motion  granted. 


EXECUTORS  OF  PHELPS  t.  HALL. 

Bail-bond  Suit— Affidavit— How  Entitled. 

On  a  motion  to  set  aside  proceedings  in  a  bail- 
bond  suit,  theaffldavit  must  be  entitled  in  that  suit, 
and  not  in  the  original  action. 

MR.  RODMAN  moved  to  set  aside  proceed- 
ings on  the  bail-bond  in  this  cause,  and 
offered  an  affidavit. 

Mr.  Sedgirick,  contra,  objected  that  the  affi- 
davit was  entitled  in  the  original  suit,  whereas 
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THE  PEOPLE,  ex  rel.  BACON, 

0. 

WILSON,  JUN., 
Gentleman,  one  of  the  Attorneys  of  this  Court.. 

Attachment — Neglect  by  Attorney  to  Pay  over 
Money. 

Where  an  attorney  refuses  or  neglects  to  pay 

over  to  his  client  the  moneys  he  has  collected  for 

him,  the  court  will  grant  a  rule  for  the  attorney  to- 

show  cause  why  an  attachment  should  not  issue 

,  against  him. 

i  rp HE  defendant  having,  as  attorney,  collected 
!  -L     moneys  of  the  complainant,  and  omitting 
|  or  refusing  to  pay  them  over,  and  these  facts 
being  verified  by  affidavit;  THE  COURT,  on  mo- 
tion, ordered  that  the  defendant  show  cause- 
by  the  first  day  of  the  next  term,  why  an  at- 
tachment should  not  issue  against  him  for  not 
paying  over  the  moneys  collected  by  him,  as 
attorney,  to  his  client. 

Cited  in-4  How.  Pr.,  242 ;  14  Abb.  N.  8..  251 :  2  Co- 
lt., 116 ;  93  Pa.  St.,  121. 


HARRIS 

«. 

THE  EAGLE  FIRE  COMPANY  OF 
NEW  YORK. 

Fire    Insurance — Partial    Loss —  Valuation  — 
Liability  of  Insurers — Liquidated  Damages. 

In  an  action  on  a  policy  of  insurance  against  fire, 
made  on  merchandise  and  utensils  in  a  tobacco- 
manufactory,  among  which  were  380  kegs  of  manu- 
factured tobacco,  stated  on  the  back  or  the  policy 
"  as  worth  $9,600,"  157  kegs  of  which  were  destroyed 
by  fire ;  it  was  held  that  the  insured  was  entitled  to- 
recover  for  the  loss  of  the  157  kejre  according  to  the 
valuation  of  the  whole  number  of  kegs,  and  not  the 
cost  of  the  tobacco  at  the  manufactory,  or  prime- 
cost  Where  there  is  an  absolute  loss  of  any  article 

NOTK.— -Attorney  and  client — Failure  of  attorney 
to  pay  over  money  collected— Summary  remedy. 
See  People  v.  Smith,  3  Cai.,  221,  and  note. 

NOTE.— Fi re  insurance— Valued  policies—  Portia  t- 
losx — When  policy  considered  valued. 

In  the  absence  of  fraud,  the  valuation  in  a  policy 
of  insurance  is "  binding  upon  the  parties,  and 
unless  fraud  be  alleged  evidence  to  snow  error  In 
the  valuation  is  inadmissible.  Borden  v.  Hingham.. 
Mut.  Fire  Ins.  Co.,  18  Pick.,  523 ;  Trull  v.  Roxbury,. 
Mut.  Fire  Ins.  Co.,  3  Cush..  263;  Holmes  v.  Charles- 
town  Mut.  Fire  Ins.  Co.,  10  Met.,  211 ;  Ins.  Co.  of  N. 
A.  v.  McDowell,  50  111.,  120 ;  Laurent  v.  Chatham 
Fire  Ins.  Co.,  1  Hall,  41. 

As  to  recovery  in  proportion  to  amount  of  valua- 
tion in  ease  of  loss  of  part  of  articles  valued,  the 
above  case  of  Harris  v.  Eagle  Ins.  Co.,  is  quoted 
with  approval  in  Flanders  on  Fire  Ins.,  p.  68 ;  Wood 
on  Fire  Ins.,  p.  94. 

The  intention  of  the  parties  gathered  from  the 
whole  instrument  determines  whether  or  not  a 
policv  is  valued.  See  Brown  v.  Quincy,  etc.,  Fire 
Ins.  Co.,  105  Mass.,  398 ;  Fuller  v.  Boston,  etc..  Ins. 
Co.,  4  Met.,  206 ;  JJichols  v.  Fayette  Mut.  Fire  Ins. 
Co.,  1  Allen,  63. 
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distinctly  valued  in  the  policy,  the  loss  is  to  be  esti- 
mated according  to  the  valuation,  it  beinar  in  the 
nature  of  liquidated  damages. 

Citations-2  Burr.,  1167,  1171:  2  Marsh.,  533;  1 
Marsh.,  199. 

THIS  was  an  action  of  covenant,  on  a  policy 
of  insurance  against  fire.  At  the  trial  of 
the  cause,  a  verdict  was  taken  for  the  plaint- 
iff, by  consent,  for  $2,235.10,  subject  to  the 
opinion  of  the  court  on  a  case  containing  the 
following  facts  : 

1569*]  *The  plaintiff  resided  in  Richmond, 
in  Virginia,  where  he  manufactured  tobacco, 
in  a  particular  manner;  and  procured  a  policy 
of  insurance  to  be  made  by  the  defendants 
against  fire,  upon  manufactured  and  unmanu- 
factured tobacco,  untensils  and  other  property, 
to  the  amonnt  of  $20,000,  and  which  was  thus 
described  in  the  policy  : 

"  Ten  thousand  dollars  upon  his  (the  plaint- 
iff's) merchandise  and  untensils  specified  on 
the  back  hereof,  and  contained  in  his  two  story 
frame  building,  occupied  by  the  assured  for  a 
tobacco  manufactory  ;  the  said  building  being 
marked  No.  1,  on  a  plan  filed  with  the  sur- 
veyor's reports,  No.  800. 

"  Ten  thousand  dollars  upon  his  merchan- 
dise and  other  property,  as  specified  on  the 
back  hereof,  contained  in  his  one  story  wooden 
building  adjoining  the  aforesaid  building,  and 
marked  on  said  plan,  No.  2." 

The  memorandum  on  the  back  of  the  policy, 
and  referred  to  in  the  policy,  specifies  among 
other  articles  insured,  in  building  No.  1,  "  380 
kegs  of  manufactured  tobacco,  worth  $9,600." 

The  policy  was  dated  31st  October,  1807,  and 
the  insurance  was  to  continue  for  one  year 
from  the  date. 

A  fire  happened  on  the  6th  March,  1808, 
which  consumed  a  considerable  portion  of  the 
property  insured,  and  among  it  157  kegs  of 
manufactured  tobacco.  The  plaintiff,  it  was 
admitted,  was  entitled  to  recover  for  the  loss  of 
the  property  insured,  and  had  been  paid  by 
the  defendants  for  all  of  it,  except  the  157 
kegs  of  manufactured  tobacco  :  And  the  point 
in  controversy  between  the  parties  was,  as  to 
the  mode  of  estimating  the  loss  on  those  kegs. 

The  manufactured  tobacco  was  of  the  same 
kind  as  that  which  the  plaintiff  had  sold,  for 
several  years  previous  to  the  fire,  and  of  the 
same  quality  as  the  380  kegs  specified  on  the 
back  of  the  policy  as  worth  $9,600  ;  and  which 
were  estimated  under  their  average  value,  in 
37O*]  *reference  to  the  price,  at  which  they 
would  have  sold  to  a  bona  fide  purchaser,  out 
of  the  manufactory  ;  but  it  was  the  practice  of 
the  plaintiff  and  his  agents  (without  any  war- 
ranty for  that  purpose)  to  take  back  any  of  the 
articles  sold  to  a  purchaser,  which  proved  to 
be  injured  in  manufacturing,  and  to  return 
the  price,  or  give  other  tobacco ;  and  kegs 
of  such  tobacco  had  been  sometimes  returned 
in  consequence. 

The  plaintiff  claimed  to  be  compensated  for 
the  157  kegs  of  manufactured  tobacco,  at  the 
same  rate  as  is  specified  in  the  memorandum 
on  the  back  of  the  policy,  to  be  the  worth  of 
the  whole  360  kegs,  the  157  kegs  being  of  the 
.same  kind  and  quality. 

The  defendants  insisted  that  the  plaintiff 
would  be  indemnified  if  he  received  the  first 
cost  of  the  tobacco,  together  with  the  cost  of 
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manufacturing  it,  and  a  reasonable  allowance 
for  his  attention,  and  the  use  and  risk  of 
the  capital  employed.  It  was  admitted,  that 
if  such  a  mode  of  calculation  was  adopted, 
12i  per  cent,  on  the  amount  would  be  such 
reasonable  allowance ;  and  that  according  to 
that  mode  of  calculation,  the  plaintiff  had 
been  fully  paid.  It  was  agreed,  that  if  the 
court  should  be  of  opinion  that  the  loss  was 
to  be  estimated  in  the  mode  insisted  on  by  the 
plaintiff,  the  verdict  was  to  stand  ;  otherwise, 
the  verdict  was  to  be  set  aside,  and  judgment 
entered  for  the  defendants  ;  and  that  any  mis- 
take in  the  sum  for  which  the  verdict  was. 
taken  should  be  rectified. 

Mr.  Boyd,  for  the  defendants.  The  object 
of  the  defendants  is  to  have  some  settled  rule 
for  estimating  the  amount  of  loss,  in  cases  of 
this  kind.  The  case  of  Leifia  v.  Rucker  (2 
Burr. ,  1 167)  is  not  applicable.  Here  is  a  gross 
valuation  of  a  number  of  casks  differing  in 
size  and  value. 

This  is  strictly  a  contract  of  indemnity. 
Profit  or  gain  cannot  enter  into  the  object  of 
such  a  contract.  How  is  the  party  who  suf- 
fers a  loss  by  fire  to  be  indemnified  ?  By 
"being  placed  in  the  same  situation  as  [*371 
if  the  accident  had  not  happened.  Here  the 
plaintiff  has  been  paid  for  the  raw  materials, 
and  all  the  expense  of  manufacturing  it,  and 
for  his  trouble  and  attention.  What  he  now 
demands  further,  is  the  profit  arising  on  the 
sale  of  the  manufactured  articles ;  and  as  he 
is  the  manufacturer,  the  price  may  be  fixed  at 
his  pleasure.  But  I  understand  it  to  be  the 
established  rule  in  England,  in  settling  losses 
of  this  kind,  to  estimate  them  according  to  the 
original  or  prime  cost. 

Mr.  T.  A.  Emmet,  contra.  Without  any 
precedent,  or  rule  of  practice  in  Europe  to 
guide,  as  to  the  mode  of  adjusting  the  amount 
of  the  loss  in  the  present  case,  it  must  be  fixed 
on  principle.  The  plaintiff  manufactures  this 
article  for  sale,  and  affixes  a  value  or  price 
which  is  uniform,  not  fluctuating  or  depend- 
ing on  the  state  of  the  market.  By  the  in- 
dorsement on  the  policy,  the  880  kegs  are 
valued  at  $9,600.  Now  is  not  this  a  valued 
policy  ?  If  so,  there  must  be  an  end  to  all 
controversy.  But  suppose,  for  the  sake  of 
argument,  and  in  order  to  establish  a  general 
rule,  that  it  is  an  open  policy.  Why  should 
the  plaintiff,  the  manufacturer,  stand  on  a 
different  ground  from  that  of  the  purchaser 
who  should  insure  the  same  article  ?  The 
first  price  or  value  is  that  at  which  the  plaintiff 
sells  it,  and  if  it  had  been  insured  by  the  pur- 
chaser, he  would,  in  case  of  loss,  have  re- 
covered the  price  paid. 

It  is  true  that  this  is  a  contract  of  indem- 
nity, and  the  plaintiff  is  to  be  placed  in  the 
same  situation  in  which  he  stood  before  the 
accident  which  occasioned  the  loss.  He  is  to 
receive  the  price  of  the  article  at  that  time. 
If  goods  are  shipped  to  a  foreign  country, 
they  are  invoiced  at  the  market  price,  at  the 
time  of  exportation  and  insurance,  and  this 
price  is  to  be  paid  by  the  insurer,  in  case  of 
loss.  It  is  true  that  the  insured  is  not  to  be 
indemnified  for  the  profit  which  might  have 
been  gained  *in  a  foreign  market,  had  [*372 
the  goods  arrived  in  safety  ;  but  the  insurer  i& 
liable  for  the  price  of  them,  at  the  time  they 
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were  shipped.  So,  in  the  present  case,  the 
price  of  the  article  was  precisely  what  the 
plaintiff  demanded  of  the  defendants,  and  at 
which  they  would  have  sold. 

Sir.  Hoffman,  in  reply,  observed  that  in- 
surers against  fire  were  more  exposed  to  fraud 
than  marine  insurance  ;  and  courts  ought, 
therefore,  to  be  more  careful  to  protect  them 
against  it.  Where  the  purchaser  insures,  he 
i-;  indemnified  when  he  is  paid  the  cost  of  the 
articles  ;  and  the  manufacturer  is  also  indem- 
nified, if  he  is  paid  all  that  the  manufactured 
articles  has  cost  him ;  for  it  may  be  that  he 
cannot  sell  it  at  the  price  he  has  fixed,  or  for 
more  than  it  has  actually  cost  him  for  the  raw 
material,  and  the  expense  of  manufacturing. 
If  the  profits  he  puts  on  his  manufacture  is 
always  to  be  recovered,  in  case  of  loss,  a 
temptation  to  fraud  will  be  offered,  since  he 
will  be  certain  of  a  purchaser  in  die  insurer, 
if  the  property  is  destroyed. 

This  action  is  brought  to  ascertain  the 
amount  of  a  partial  loss.  The  sum  indorsed 
on  the  policy  as  the  supposed  value,  is  not  to 
be  regarded.  Some  sum  was  necessary  to  be 
fixed  in  order  to  ascertain  the  premium. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  rule  by  which  the  loss  is  to  be  calcu- 
lated is  the  only  question  arising  in  this  case. 
The  loss  was  a  total  destruction  of  157  kegs 
of  manufactured  tobacco ;  and  the  assured 
claims  the  price  for  which  they  would  have 
sold  at  his  manufactory  to  a  bonn  fide  pur- 
chaser ;  being,  as  he  contends,  the  valuation 
in  the  policy.  The  underwriters  contend  that 
they  ought  only  to  pay  the  first  cost  of  the 
tobacco,  together  with  the  cost  of  manufac- 
turing the  same,  and  a  reasonable  allowance 
for  the  use  and  risk  of  the  capital  of  the 
manufacturer,  and  for  his  attention.  Which 
373*1  of  these  rules  ought  to  govern,  must,*it 
appears  to  me,  depend  upon  the  question 
whether  this  is  to  be  deemed  an  open  or 
valued  policy.  We  find  in  the  books  but  few 
cases  in  which  the  subject  of  insurance  against 
loss  by  fire  has  come  under  consideration  ; 
and  none  which  throw  any  light  on  the  pres- 
ent question.  The  rules  applicable  to  marine 
insurance,  so  far  as  the  analogy  between  the 
two  cases  will  hold,  ought  to  govern  us.  And 
according  to  those  rules,  this  must,  I  think, 
be  considered  a  valued  policy,  so  far  as  re- 
lates to  the  kegs  of  tobacco.  The  case  states 
that,  among  the  articles  insured,  there  were 
380  kegs  manufactured  tobacco,  worth  $9,- 
600  ;  this  was  the  rate  at  which  the  tobacco 
was  estimated,  in  making  up  the  $20,000.  the 
amount  of  the  insurance.  The  premium  was 
paid  according  to  this  valuation  ;  and  the  157 
kegs,  which  were  lost,  are  expressly  stated  to 
be  of  the  same  kind  and  quality  as  the  whole 
380  kegs.  We  have,  therefore,  an  infallible 
rule  by  which  to  estimate  the  several  and  dis- 
tinct value  of  each  keg  of  tobacco.  But  it 
was  said  on  the  argument  that,  admitting  this 
to  be  a  valued  policy,  it  would  make  no  dif- 
ference, for  it  was  only  in  case  of  a  total  loss, 
that  there  was  any  distinction  between  an  open 
and  a  valued  policy  ;  that  in  case  of  a  partial 
loss,  the  like  inquiry  into  the  true  amount  of 
-such  loss  is  to  be  made,  whether  the  policy  be 
10.)  0 


of  the  one  sort  or  the  other  This  is  un- 
doubtedly true,  when  ascertaining  the  extent 
of  damage  which  the  particular  subject  has 
sustained,  and  when  there  was  not  an  absolute 
destruction  of  the  subject.  But  where  there 
is  an  actual  total  loss  of  any  article,  distinctly 
valued  in  the  policy,  that  valuation,  I  appre- 
hend, must  govern  in  all  cases.  The  valua- 
tion in  a  policy  is  in  the  nature  of  liquidated 
damages,  to  save  the  necessity  of  proving 
them.  In  case  of  a  total  loss  of  the  subject, 
by  allowing  the  value  to  be  inserted  in  the 
policy,  the  underwriter  agrees  that  it  shall  be 
taken  as  there  stated.  This  valuation  is  always 
considered  as  the  fair  amount  of  the  prime 
cost,  or  at  least  *that  which  the  parties  [*374 
have  agreed  to  adopt  as  such.  (1  Marsh.,  199.) 
If,  in  the  valuation  of  an  article  manufactured 
by  the  assured,  he  has  chosen  to  estimate  his 
labor  and  supposed  profits,  and  to  pay  a 
premium  therefor,  I  see  no  objection  against 
it.  It  furnishes  no  evidence  of  a  fraudulent 
intention  to  overvalue. 

In  France,  where  almost  all  policies  are 
valued,  if  the  goods  be  of  the  growth  or 
manufacture  of  the  assured,  the  current  price 
is  always  adopted  as  the  value.  (2  Marsh., 
533.)  The  effect  of  a  valuation  is  only  fixing 
conclusively  the  prime  cost ;  if  it  be  an  open 
policy,  the  prime  cost  must  be  proved  ;  if  a 
valued  policy,  it  is  agreed.  (2  Burr..  1171.) 

In  the  case  of  Leitris  v.  Rucker  (2  Burr., 
1167),  Lord  Mansfield,  throughout,  speaks  of 
the  prime  cost  and  valuation  as  meaning  the 
same  thing.  In  speaking  of  the  general  nat- 
ure of  the  contract  of  insurance,  he  says  : 
"The  insurer  engages,  so  far  as  the  prime  cost 
or  value  in  the  policy,  that  the  thing  shall 
come  safe.  If  the  goods  be  totally  lost,  he 
must  pay  the  prime  cost,  that  is,  the  value  of 
the  thing  he  insured  at  the  outset.  If  part  of 
the  cargo,  capable  of  a  several  and  distinct 
valuation,  at  the  outset,  be  totally  lost,  as  if 
there  be  one  hundred  hogsheads  of  sugar,  and 
ten  happen  to  be  lost,  the  insurer  must  pay  the 
prime  cost  (or  valuation)  of  those  ten  hogs- 
heads. But  where  an  entire  individual,  as 
one  hogshead,  happens  to  be  spoiled,  no  meas- 
ure can  be  taken  from  the  prime  cost  to  ascer- 
tain the  quantity  of  such  damages." 

To  apply  those  rules  to  the  cases  before  us. 
The  parties  have  agreed,  in  order  to  save  the 
necessity  of  particular  proof  in  case  of  loss, 
that  the"  valuation  in  the  policy  shall  be  con- 
sidered the  prime  cost  of  the  tobacco.  That 
is,  that  the  prime  cost  of  380  kegs  of  tobacco 
shall  be  estimated  at  $9,600 ;  each  keg  is, 
therefore,  capable  of  a  several  and  distinct 
valuation.  There  has  been  a  total  loss  of  157 
kegs  of  this  tobacco,  and,  *according  [*375 
to  Lord  Mansfield  s  doctrine,  the  underwriters 
must  pay  the  prime  cost,  or  valuation  of  the 
157  kegs.  Had  the  380  kegs  been  totally  des- 
troyed, would  there  have  been  any  doubt  but 
that  the  defendants  must  have  paid  the  $9,- 
600  ?  I  see  no  reason  why  a  different  rule 
should  prevail  where  there  has  been  a  total 
loss  of  any  number  of  the  kegs,  each  one 
being  of  equal  weight  and  quality.  There 
is  much  greater  certainty  and  simplicity  in 
this  mode  of  calculation"  than  to  go  into  an 
inquiry  as  to  the  value  of  the  raw  material, 
and  the  expense  of  manufacturing  it.  There 
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is  no  pretense  that  there  has  been  any  fraud  or 
over  valuation. 

We  are,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  for  the  amount 
of  the  verdict. 

Judgment  for  Hie  plaintiff. 


MILLER 


HACKLEY.  Survivor  of  WIGOINTON.  &c. 

Jilll  of  E-tchnnge — Protest  for  Non-acceptance — 
Notice  by  Mail — Liability  of  Indorser  Fixed — 
Demand — Subsequent  Promise  to  Pay —  Waiver 
— Evidence. 

A  bill  of  exchange,  drawn  at  New  York,  on 
persons  In  Baltimore,  was  protested  for  non-accept- 
ance, and  a  notary  testified  that  it  was  usual  for 
him,  in  all  cases  of  a  protest  of  bills,  where  the  in- 
dorsers  or  drawers  lived  at  a  distance,  to  send  a 
written  notice  of  the  dishonor  of  the  bill,  by  post, 
on  the  evening  of  the  same  day,  to  the  indorser  or 
drawer,  and  that  he  believed  he  had  sent  such  a 
notice  in  that  way  to  the  indorsers  in  the  present 
case,  who  resided  at  New  York :  this  was  held  to  be 
sufficient  evidence,  in  the  first  instance,  to  support 
the  averment  of  due  notice  to  the  indorser  of  the 
dishonor  of  the  bill. 

Where  a  bill  has  been  protested  for  non-accept- 
ance, and  due  notice  given  to  the  indorser,  it  is  no 
objection  that  the  demand  of  payment  and  protest, 
&c.,  were  a  day  too  late,  as  they  are  not  essential, 
where  the  liability  of  the  party  for  the  non-accept- 
ance is  already  fixed. 

A  bill  drawn  in  New  York,  on  Charleston,  or  any 
place  of  the  United  States,  is  an  inland  bill,  on  which 
a  protest  for  non-acceptance  or  nonpayment  is  not 
necessary ;  but  a  regular  notice  of  non-acceptance 
is  requisite  to  charge  the  indorser. 

A  subsequent  promise  to  pay,  under  a  full  knowl- 
edge of  a  want  of  due  notice,  is  a  waiver  of  such 
notice.  But  where,  speaking  of  several  bills,  on 
different  places,  and  under  different  circumstances, 
the  indorser  said,  "  he  would  take  care  of  the  bills, 
or  see  them  paid,"  this  was  held  not  to  be  sufficient 
evidence  of  a  subsequent  promise  to  pay  one  of  the 
bills,  on  which  no  notice  of  non-acceptance  had 
been  given.  The  promise  ought  to  be  explicit,  and 
made  out  by  clear  and  unequivocal  evidence. 

Citations— 4  Johns..  144 ;  Stat.  9  and  10  Wm.  III. 

THIS  was  an  action  of  assumpsit.  The 
declaration  contained  seven  counts.  The 
first  count  was  on  a  bill  of  exchange,  dated  the 
17th  of  March,  1804,  drawn  by  Hackley  & 
Fisher,  of  New  York,  in  the  lifetime  of 
Wigginton,  on  Augustine  H.  Boughan,  of 
37(5*]  Baltimore,  ^requiring  him,  thirty  days 
after,  to  pay  to  Richard  S.  Hackley  and  Seth 
B.  Wigginton,  or  order,  one  hundred  and 
fifty  dollars,  &c.  This  count  further  stated 


NOTE.— Bill  of  exchange— Notice  of  non-acceptance, 
—Failure  to  give  notice  of  nonpayment — Waiver  of 
lack  of  notice. 

As  to  what  is  sufficient  evidence  of  notice  of  demand 
and  nonpayment^  see  Union  Bank  v.  Stone,  50  Me., 
595;  Wilbur  v.  Seldon,  6  Cow.,  163;  Gawtry  v. 
Doane,  51  N.  Y..  90;  Butler  v.  Webb,  2  Wend..  369 ; 
Halliday  v.  Martinet,  20  Johns.,  168 ;  New  Haven  Co. 
Bank  v.  Mitchell,  15  Conn.,  208 ;  Bullard  v.  Wilson, 
17  Mart.  (La.),  196 ;  Hoff  v.  Baldwin,  12  Mart.,  699 ; 
Skilbeck  v.  Garbett,  7  Q.  B.,  846 ;  Commercial  Bank 
v.  Strong,  28  Vt.,  316. 

Where  liability  of  a  party  is  oZreotfy  fixed  by  notice 
of  non-acceptance  failure  to  give  notice  of  nonpay- 
ment is  immaterial.  Weldon  v.  Buck,  4  Johns.,  144, 
and  note ;  Landrum  v.  Trowbridge,  2  Met.,  281 : 
See  Bank  of  Washington  v.  Triplett,  1  Pet.,  25; 
Townsley  v.  Sumrall.  2  Pet.,  170. 

-4s  to  waiver  of  lack  of  notice  bj/  subsequent  promise 
to  pay,  see  Duryee  v.  Dennison,  ante,  248,  and  note. 
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that  Hackley  &  Wigginton,  on  the  same  day, 
indorsed  the  hill,  and  made  it  payable  to  Hugh 
Thompson,  or  order,  who  indorsed  it  to  the 
plaintiff  ;  the  plaintiff,  on  the  28th  March, 
1804,  caused  the  bill  to  be  presented  for  ac- 
ceptance, which  was  refused,  and  it  was,  in 
due  form  of  law,  protested  for  non-acceptance, 
of  all  which  premises  the  plaintiff  gave  notice 
to  Hackley  &  Wigginton,  in  the  lifetime  of 
Wigginton  ;  that  on  the  1st  of  May,  1804,  the 
bill  was  presented  to  Boughan  for  payment, 
which  was  refused,  and  the  bill  protested,  in 
due  form  of  law,  for  nonpayment ;  of  all 
which  premises  notice  was  given  to  Hackley 
&  Wigginton,  in  the  lifetime  of  Wigginton, 
&c. 

The  second  count  was  similar  to  the  first, 
except  that  it  stated  that  Thompson  caused  the 
bill  to  be  presented  for  acceptance  and  pay- 
ment, and  to  be  protested,  it  having  been  re- 
mitted to  him  merely  for  collection. 

The  third  count  stated  that  Hackley  & 
Fisher,  at  New  York,  on  the  19th  of  March, 
1804,  drew  another  bill  of  exchange  on  A.  & 
J.  Corrie,  of  Charleston,  S.  C.,  by  which  they 
required  them,  thirty  days  after  sight,  to  pay 
their  first  of  exchange  (second  unpaid)  to 
Richard  S.  Hackley  and  Seth  B.  Wigginton, 
or  order  $310  ;  that  Hackley  &  Wigginton,  on 
the  same  day,  indorsed  the  same  bill,  and 
made  it  payable  to  the  plaintiff,  who,  on  the 
24th  of  April,  1804,  caused  it  to  be  presented 
to  the  drawees  for  acceptance,  which  was  re- 
fused ;  and  the  same  was,  in  due  form  bf  law, 
protested  for  non-acceptance ;  of  all  which 
premises  the  plaintiff  gave  notice  to  Hackley 
&  Wigginton,  in  the  lifetime  of  Wigginton. 
and  that  the  bill  was,  in  like  manner,  presented 
for  payment  on  the  26th  March,  and  protested 
for  nonpayment. 

*The  fourth  count  was  on  a  bill  of  [*377 
exchange,  drawn  by  Hackley  &  Fisher,  on  A. 
&  J.  Corrie,  of  Charleston,  by  which  they  re- 
quested them,  fifteen  days  after  sight  of  that, 
their  first  of  exchange  (second  unpaid),  to  pay 
to  the  said  Hackley  &  Wigginton,  or  order, 
$315;  that  Hackley  &  Wigginton,  on  the 
same  day  indorsed  the  bill,  and  made  it  paya- 
ble to  the  plaintiff,  who,  on  the  24th  April, 
1804,  caused  it  to  be  presented  to  A.  &  J. 
Corrie,  for  acceptance,  which  was  refused, 
and  the  bill  was  thereupon,  in  due  form  of 
law,  protested  for  non-acceptance  of  all  which 
premises  notice  was  given  by  the  plaintiff  to 
Hackley  &  Wigginton,  in  the  lifetime  of 
Wigginton  ;  and  that  afterwards,  on  the  12th 
May,  1804,  the  plaintiff  caused  the  said  bill  to 
be  presented  for  payment,  &c. ,  and  the  same 
was,  in  due  form  of  law,  protested  for  non- 
payment, &c. 

The  fifth  count  was  on  the  second  of  the 
same  bill  of  exchange  ;  and,  after  stating  the 
making  and  indorsing  of  the  bill,  the  plaintiff 
averred  that  on  the  24th  April,  1804,  at.  &c., 
he  showed  and  presented  to  A.  &  J.  Corrie, 
the  said  first  bill  of  exchange,  mentioned  in 
the  said  second  of  exchange,  for  their  accept- 
ance thereof,  according  to  the  usuasje  and 
custom  of  merchants,  and  that  the  said  A.  & 
J.  Corrie  then  and  there  had  notice  of  the  said 
first  of  exchange,  and  that  the  said  first  of  ex- 
change had  been,  in  due  form  of  law,  accord- 
ing to  the  usage  and  custom  of  merchants,  in- 
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dorsed,  &c.,  and  that  the  plaintiff  was  the  sole 
owner  and  proprietor  thereof,  &c.,  and  the 
suid  A.  &  J.  Corrie  were  requested  to  accept 
the  said  first  of  exchange,  the  said  second  of 
exchange  being  wholly  unpaid,  &c.,  but  they 
refused  to  accept  the  said  first  of  exchange, 
and  the  same  was,  afterwards,  to  wit,  &c.,  in 
due  form  of  law,  protested  for  non-acceptance, 
according  to  the  usage  and  custom  of  mer- 
chants ;  of  which  premises  the  said  Hackley 
&  Wigginton,  in  the  lifetime  of  the  said 
Wigginton,  afterwards,  &c.,  from  the  said 
plaintiff  had  notice.  The  plaintiff  averred,  in 
378*]  like  *manner,  that  he  presented  the 
said  first  of  exchange  for  payment,  which  was 
refused,  &c.,and  that -he  thereupon  caused  the 
said  first  of  exchange  to  be  protested,  in  due 
form  of  law,  for  nonpayment,  according  to 
the  usage  and  custom  of  mercha'nts,  of  which 
notice  was  given,  &c.  By  reason  whereof, 
the  said  Hackley  &  Wigginton,  in  the  lifetime 
of  the  said  Wigginton,  became  liable  to  pay  to 
the  plaintiff  the  said  sum  of  money  mentioned 
in  the  said  first  of  exchange,  in  the  said  last- 
mentioned  bill  of  exchange  specified,  and  also 
mentioned  in  the  said  last-mentioned  bill  of 
exchange,  according  to  the  tenor  and  effect  of 
the  said  last-mentioned  bill  of  exchange,  &c., 
and  that  in  consideration  thereof,  they  promis- 
ed to  pay  to  the  plaintiff  the  said  sum  of 
money  mentioned  in  the  said  last-mentioned 
(second)  bill  of  exchange,  according  to  the 
tenor  and  effect  thereof.  &c. 

The  sixth  count  was  for  money  had  and  re- 
ceived, to  the  use  of  the  plaintiff ;  and  the 
seventh  was  for  money  lent. 

The  cause  was  tried  at  the  New  York 
sittings,  on  the  5th  December,  1808,  before 
Mr.  Justice  Thompson. 

The  protest  for  nonpayment  of  the  bill,  for 
$315,  set  forth  in  the  fourth  and  fifth  counts, 
was  made  by  a  public  notary  in  Charleston, 
and  suited,  that  on  the  12th  May,  1804.  he  ex- 
hibited the  original  bill  to  J.  Corrie,  partner  of 
the  firm  of  A.  &  J.  Corrie,  and  demanded  pay- 
ment (the  time  therein  limited  for  that  purpose 
since  its  first  presentation  by  him  having  ex- 
pired), and  he  answered  that  he  could  not  pay 
the  said  bill. 

Israel  Foot,  a  witness  for  the  plaintiff, 
proved  the  handwriting  of  the  drawers  and 
indorsers  ;  and  he  also  testified  that  he  was 
privy  to  the  drawing  and  indorsing  of  the  bills, 
and  that  the  same  were  indorsed  for  the  ac- 
commodation of  the  drawer,  and  the  indorsers 
received  no  benefit  by  their  indorsement ;  and 
that  about  thiee  months  after  the  bills  were 
379*]  drawn,  Hackley,  the  'defendant,  in  a 
conversation  with  L.  Loomis,  when  the  plaint- 
iff was  not  present,  on  being  asked  what  he 
intended  to  do  about  the  bills,  replied  that  he 
should  take  care  of  them,  or  that  he  should  see 
them  paid. 

The  deposition  of  a  notary  in  Baltimore 
taken  under  a  commission,  the  31st  May,  1808, 
was  read,  which  stated  the  presentment  of  the 
bill  to  Boughan,  on  the  28th  March.  1804,  who 
refused  to  accept  the  bill,  for  want  of  funds, 
and  the  same  was  thereupon  protested  by 
him  (the  notary)  in  due  form  of  law  ;  that  it 
was  usual  for  him,  in  all  cases  of  protest,  to 
give  notice  in  writing  to  the  indorsers  of  pro- 
tested bills,  living  at  a  distance,  by  putting 
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such  notice  into  the  postofflce,  on  the  evening 

of  the  protest,  directed   to  the  party,  at  his 

'  place  of  residence,  and  that  such  notice  is  to 

j  the  following  purport  :  "  Mr.  A.  B.,  please  to 

i  take  notice,  that  C.   D.'s  bill  of  exchange,  for 

is  protested  by  me,  for  nonpayment  (or 

j  for  non-acceptance,  as  the  case  may  be),  and 
i  that  you,  as  an  indorser,  are  held  liable  for  the 
i  payment  of  the  same."  That  in  regard  to  the 
bill  in  question,  as  there  was  but  one  indorse- 
ment, it  is  possible  that  he  gave  the  notice  to 
the  holder  in  Baltimore,  to  be  forwarded  or 
communicated  in  such  a  way  as  he  might 
think  proper  ;  but  although  he  had  no  doubt 
that  notice  was  duly  given,  he  could  not,  from 
his  recollection,  at  that  distance  of  time, 
answer  more  precisely  ;  and  that  looking  at 
the  protest  for  nonpayment,  shown  to  him  on 
his  examination,  he  said  that  the  bill  was  pre- 
sented for  payment  on  the  1st  May,  1804, 
which  was  refused,  for  want  of  funds,  and 
the  same  was  by  him  protested  for  nonpay- 
ment on  the  same  day. 

The  deposition  of  a  notary  of  Charleston, 
taken  under  a  commission,  was  also  read  in 
evidence,  which  stated  the  regular  present- 
ment of  the  bills  mentioned  in  the  third, 
fourth,  and  fifth  counts,  that  the  same  were 
noted  by  him  for  non  acceptance,  but  not  pro- 
tested ;  that  the  same  were  regularly  presented 
for  payment,  and  *were  duly  protested  [*38O 
for  nonpayment ;  that  he  did  not  give  notice 
to  the  indorsers  of  the  bills  of  the  non-accept- 
ance and  nonpayment,  and  of  the  protest, 
because  the  indorsers  did  not  reside  within 
that  State. 

The  judge  charged  the  jury  that  there  was 
only  one  point  for  their  consideration  ;  if  they 
believed  that  the  defendant  (Hackley).  had 
made  the  declaration  as  stated  by  the  witness 
Foot,  knowing  that  he  was  legally  discharged 
from  all  responsibility,  they  must  find  a  ver- 
dict for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 
A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  and  also  in  arrest  of  judg- 
ment ;  both  of  which  motions  were  argued  at 
the  same  time  ;  but  the  court  being  of  opinion 
that  there  ought  to  be  a  new  trial,  it  is  un- 
necessary to  take  any  further  notice  of  the 
motion  in  arrest  of  judgment. 

Mr.  Colden,    for  the  defendant,     The  ob- 
jection, as  to  want  of  a  protest  of  non-accept- 
ance and  notice,  depends  on  the  fact  whether 
these  are  to  be  considered  as  foreign  bills.     If 
they  are  foreign  bills,  a  protest  is  indispensa- 
ble, and  cannot  be  supplied  by  other  evidence. 
It  is  in  vain  to  look  into  the  English  books 
!  for  a  similar  case  ;  but  we  may  refer  to  the 
j  English  statutes  and  books,  in  order  to  ascer- 
!  tain  what  is  an  inland  bill.     The  statute  9  and 
10  Wm.  III.,  ch.  17,  considers  bills  drawn  in 
one  town  or  place  in  England,  Wales  or  Ber- 
wick,   on  any  person,    in    any    other    place, 
within  the  kingdom,  as  inland  bills.     (4  Bac. 
i  Abr.,  637  ;  Merch.   M.,  2.)    An  inland  bill  is 
j  defined    to  be  where    both   the    drawer  and 
:  drawee  reside  in  the  same  kingdom  (Chitty,  2 ; 
|  2  Bl.  Com.,  467  :  Cunningham,  15  ;  Bayley  on 
j  Bills,  14) ;  and  a  foreign  bill  is  where  either 
j  the  drawer  or  drawee  resides  abroad.  Accord  - 
;  ing  to  this  definition,  the  present  bills  must  be 
!  considered  as  foreign.     Judgments  in  another 
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State  are  considered  as  foreign  ;  so  bills  drawn 
or  payable  in  other  States,  and  without  the 
jurisdiction  of  this  State,  are  to  be  regarded  as 
381*J  foreign  *bills.  Now,  in  the  case  of  a 
foreign  bill,  a  protest  for  non-acceptance  is  in- 
dispensably necessary,  and  cannot  be  supplied 
by  witnesses  in  any  other  way.  (Chitty,  157, 
280  ;  2  Term  Rep.,  717;  6  Mod.,  8;  1  Salk., 
131;  5  Terra  Rep.,  239;  2  Bl.  Com.,  471; 
Chris.,  notes,  21  ;  4Bac.  Abr.,  724,  725 ;  Merch. 
M.,  7,  sec.  1,  2 ;  Doug.,  635.)  In  the  case  of 
Orr  v.  Maginnia  (7  East,  359)  it  was  expressly 
decided  by  Lord  Ellenborough,  and  the  Court 
of  K.  B.,  that  a  protest  for  non-acceptance 
was  indispensable,  to  enable  the  payee  to  re- 
cover against  the  drawer  ;  and  that  the  want 
of  it  could  not  be  supplied  by  proof  of  its 
having  been  noted  for  non-acceptance,  and 
afterwards  protested  for  nonpayment.  This  is 
like  the  case  before  the  court.  There  was  a 
noting  only  for  non-acceptance,  but  no  protest. 

Again,  whether,  in  general,  a  protest  for 
non-acceptance  is  requisite  or  not,  the  plaint- 
iff, in  the  present  case,  has  rendered  such 
proof  necessary,  by  setting  out  a  protest  in  his 
declaration.  He  has  treated  these  as  foreign 
bills,  and  he  must  prove  the  protest  and  notice 
according  to  his  allegation. 

It  may,  perhaps,  be  said  that  the  irregular- 
ity arising  from  want  of  protest  and  notice  in 
this  case,  has  been  waived  by  a  subsequent 
promise  to  pay.  But  a  promise  to  pay,  made 
without  a  full  knowledge  of  the  laches,  or  its 
legal  effect,  does  not  cure  the  irregularity,  or 
want  of  notice.  (Chitty,  280;  1  Term  Rep., 
405,  712  ;  Peake's  N.  P.,  202  ;  4  Dallas, 
109.)  In  Lipscombe  v.  Powell  (1  Johns.  Rep., 
296),  and  in  Persons  v.  Hooker  (3  Johns.  Rep., 
58,  71  ;  but  see  Duryee  v.  Dennison,  ante,  p. 
248;  Evans'  Essays  on  Bills,  120),  this  question 
was  raised,  but  not  decided  by  the  court.  In 
the  case  of  Fottoringham  v.  Price  (1  Bay's 
Rep.,  291;  1  Selwyn's  N.  P.,  290),  in  South 
Carolina,  it  was  decided  that  a  promise  to  pay 
made  by  an  indorserof  a  bill,  under  an  igno- 
rance of  the  laches  of  the  holder,  was  not 
binding. 

Again,  the  alleged  promise  to  pay  was  made 
to  a  third  person,  Loomis,  and  not  to  the  plaint- 
iff. It  was  not  an  absolute  promise  to  pay. 

Mr.  T.  A.  Emmet,  contra.  One  circum- 
stance to  show  that  these  are  inland  bills  is, 
that  20  per  cent,  damages  are  not  recoverable, 
as  is  always  the  case  with  foreign  bills  ;  nor 
382*]*is  there  any  rate  of  exchange  between 
the  different  States. 

A  bill  of  exchange,  drawn  in  England  upon 
Scotland,  is  an  inland  bill.  (Marius,  2.)  There 
is  no  exchange  between  places  under  the  same 
government  or  realm.  This  was  the  law  be- 
fore the  union  between  England  and  Scotland. 
Judge  Tucker,  in  his  notes  on  Blackstone, 
defines  an  island  bill  to  be  one  drawn  in 
Virginia,  on  any  other  of  the  United  States, 
and  vice  versa.  (2  Tucker's  Bl.,  467,  n.  22.) 
If,  then,  these  were  inland  bills,  no  protest 
was  necessarjr. 

Mr.  Golden.  But  whether  they  are  inland 
or  foreign  bills,  notice  of  non-acceptance  is 
equally  necessary.  (Chitty,  331.) 

Mr.  Emmet.  I  admit  that  notice  is  requisite; 
but  in  the  case  of  an  inland  bill,  it  may  be 
given  in  the  morning,  after  the  expiration  of 
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the  three  days  of  grace.  (4  Term  Rep.,  170  ; 
Chitty,  224 ;  see  3  Bos.  &  Pull.,  602  ;  6  East, 
8,  9,  10.)  The  law  or  usage  of  the  place  where 
the  bill  is  presented  is  to  be  regarded  ;  and  it 
appears  that  notice  was  given,  according  to 
the  established  usage  in  Baltimore. 

Again,  in  the  case  of  Lundie  v.  Robertson 
(7  Kast,  2ol),  it  was  held  that  a  subsequent 
promise  by  an  indorser,  to  pay  a  bill  which 
had  been  dishonored,  \vasprimafacie  evidence 
of  its  having  been  duly  presented  and  dishon- 
ored, and  that  due  notice  had  been  given  to 
the  indorser.  Lord  Ellenborough  said  that 
where  a  man  absolutely  promised  to  pay  a 
demand  against  him,  everything  was  to  be  pre- 
sumed against  him  ;  and  that  such  a  promise 
superseded  the  necessity  of  the  ordinary  proof. 

The  same  doctrine  was  recognized  in  Pier- 
sons  v.  Hooker  in  this  court,  though  the  point 
was  not  expressly  decided. 

Whether  the  defendant  knew  of  the  laches 
or  not,  was  a  fact  left  to  the  jury.  Indeed, 
after  a  lapse  of  three  months,  such  knowledge 
was  to  be  presumed.  It  is  objected  that  the 
promise  was  made  to  Loomis,  a  stranger,  and 
not  to  the  plaintiff  ;  but  Loomis  may  have 
been  *the  plaintiff's  agent,  and  such  [*383 
must  have  been  the  finding  of  the  jury. 

Mr.  Golden,  in  reply,  said  that  the  amount 
of  damages  could  not  furnish  criterion  by 
which  to  determine  whether  a  bill  was  foreign 
or  inland,  as  the  damages  were  fluctuating, 
and  depended  on  the  rate  of  exchange  between 
different  places.  The  20  per  cent,  damages 
allowed  on  foreign  bills  in  this  country  is 
arbitrary,  and  fixed  for  the  sake  of  general 
convenience. 

Judge  Tucker  gives  no  reason  for  his 
opinion,  nor  is  any  authority  cited.  It  is, 
therefore,  a  mere  dictum. 

The  conversation  between  Hackley  and 
Loomis  cannot  amount  to  a  promise  to  pay  ; 
such  a  promise  should  be  perfectly  clear  and 
explicit,  so  as  to  leave  no  doubt.  Besides,  it 
was  not  a  promise  to  the  plaintiff,  and  it  does 
not  appear  that  Loomis  was  his  agent.  And  if 
there  was  evidence  of  a  promise,  it  was  made 
when  the  defendant  was  ignorant  of  the  laches 
on  the  part  of  the  plaintiff,  and  of  his  rights, 
in  consequence  of  such  neglect.  In  the  case 
of  Lundie  v.  Robertson  the  bill  was  payable  so 
many  days  after  date,  and  so  the  drawer  must 
have  known  when  he  was  liable ;  in  the 
present  case  the  bill  was  payable  after  sight. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

By  an  agreement  of  counsel,  the  motion  on 
the  part  of  the  defendant  for  a  new  trial,  and 
in  arrest  of  judgment,  came  on  together.  This 
suit  is  to  charge  the  defendant,  as  indorser  of 
a  bill  drawn  in  New  York,  on  Baltimore,  for 
$250,  and  of  two  bills  drawn  in  New  York,  on 
Charleston,  the  one  for  $310,  and  the  other 
for  $315. 

With  respect  to  the  first  bill,  I  did  not  per- 
ceive any  objection  to  the  right  of  recovery. 
The  bill,  when  presented  for  acceptance,  was 
refused,  and  due  notice  *given  to  the  [*384 
defendant.  The  evidence  to  this  point  con- 
sisted of  the  deposition  of  a  notary,  who  stated 
that  he  presented  the  bill  for  acceptance,  and 
protested  it  for  non-acceptance.  That  it  was 
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his  usual  practice,  as  notary,  on  the  evening 
of  the  dav  of  protest,  and  in  all  cases  of  pro- 
test, to  give  notice,  in  writing,  to  the  indorsers 
residing  at  a  distance,  by  putting  such  notice 
in  the  postoltice,  directed  to  the  party,  at  his 
place  of  residence;  and  he  had  no  doubt  notice 
in  this  case  was  duly  given,  though,  at  that 
distance  of  time,  he  could  not  recollect 
positively  ;  and  that  it  was  possible  he  might 
have  given  the  notice  to  tha  holder  to  be  for- 
warded. 

This  evidence  was  certainly  sufficient,  in  the 
first  instance,  to  support  the  averment  of  due 
notice,  and  there  being  nothing  to  affect  it,  it 
will  support  the  verdict. 

It  was  objected  by  the  defendant,  and  urged 
as  a  reason  in  arrest  of  judgment,  and  in  the 
counts  upon  this  bill,  and  in  the  proof,  the 
demand  and  protest  for  nonpayment  were 
made  a  day  too  late,  by  which  neglect  the 
holder  made  the  bill  his  own,  and  discharged 
the  indorser.  The  answer  to  this  objection  is 
that  the  indorser,  being  fixed  by  the  non- 
acceptance  and  notice  of  it,  it  is  perfectly  im- 
material whether  the  demand  of  payment  was 
or  was  not  a  day  too  late  ;  because  no  demand 
was  necessary,  and  so  it  was  held  in  the  case 
of  Weldon  &  b^trnisis \.Buck (4  Johns.  Rep. ,144). 

As  to  the  Charleston  bills,  I  am  of  opinion 
that  the  plaintiff  has  not  shown  enough  to 
entitle  him  to  recover.  A  protest  for  non- 
acceptance  need  not  have  been  produced  ;  for 
I  consider  a  bill  of  exchange  made  here,  and 
drawn  upon  a  person  within  the  United  States, 
though  not  in  the  same  S'ate  with  the  drawer, 
as  an  inland  bill  ;  and,  assuming  it  to  be  such, 
no  protest  was  requisite  ;  for  we  have  not 
adopted  the  statute  of  9  and  10  Wm.  III.,  re- 
quiring a  protest  on  such  bills.  But  the  great 
385*J*defect  in  the  plaintiff's  case  is  the  want 
of  notice  to  the  defendant  of  the  non-acceptance 
of  the  bills.  None  was  given,  or  attempted  to 
be  given,  and  he  was  consequently  discharged. 

A  subsequent  promise  to  pay,  under  a 
knowledge  of  the  fact  of  want  of  notice,  would 
be  a  waiver  of  notice  ;  but  I  think  there  was 
not  the  requisite  evidence  of  such  promise.  It 
ought  to  have  been  made  out  clearly  and  un- 
equivocally. The  defendant  only  said  to  a 
third  person,  when  talking  generally  of  all  the 
bills  (that  on  Baltimore  as  well  as  those  on 
Charleston),  that  he  would  take  care  of  the  bills 
or  see  them  paid.  Whether  he  used  the  one 
phrase  or  the  other,  is  left  in  doubt  ;  and  if 
the  first  phrase  was  used,  it  was  altogether 
uncertain  whether  he  meant  to  be  understood 
that  he  would  resist,  or  would  pay  the  bills. 

It  would  be  dangerous  to  fix  an  indorser 
without  notice,  and  perhaps  without  knowl- 
edge of  the  laches  of  the  holder,  upon  such 
loose  conversation  with  a  third  person.  No 
case  has  ever  gone  so  far.  Unless,  therefore, 
the  plaintiff  will  consent  to  reduce  the  verdict 
to  the  amount  of  damages  on  the  Baltimore 
bill,  there  must  be  a  new  trial,  with  costs  to 
abide  the  event. 

There  were  some  other  questions  raised  as  to 
the  counts  and  the  proof  relative  to  the  Charles- 
ton bills;  but  the  want  of  notice  being  a  decisive 
objection  to  the  right  of  recovery,  I  need  not 
now  take  notice  of  them. 

Judgment  accordingly. 
1054 


BiU*  and  mites— Evidence  of  demand— Sufficiency 
<tf  notice  and  proof—  Wliat  waives  notice  of  non- 
ixil/ment. 

Distinguished— 13  Wend.,  128. 

Cited  in— 12  Johns.,  435 ;  10  Johns.,  154;  20  Johns.. 
150  ;  1  Cow.,  406 ;  6  Cow.,  101 ;  4  Wend.,  401 ;  6  Wend.. 
661 :  23  Wend.,  383;  12  Hun,  518;  4  How.  (U.  8),  282. 

DlU  drawn  in  one  State  on  pemm  in  another,  in- 
land t>iU.  Distinguished— Bhitchf.  &  H.,  71. 

Questioned— 15  Wend.,  531. 

Overruled— 22  Wend.,  220;  272;  2  Peters,  591,  582- 
4  Wash.,  156:  4  How.  (U.S.),  285. 

Cited  in— 19  Johns.,  377. 


*WATKINSON 


INGLESBY  AND  STOKES. 

Pleading — Assignment — Benefit  of  all  Credit- 
ors— Agreement  to  Accept — Delivery — Accord 
and  Satisfaction. 

A  pleaded  puts  darrein  continuance,  that  he,  to- 
gether with  B,  being  indebted  to  C  and  several 
others,  agree  to  assign  all  their  stock  in  trade,  and 
outstanding  debts  to  C  and  their  other  creditors, 
who  agreed  to  accept  the  same,  in  full  satisfaction 
of  their  respective  debts;  and  averred  that  he  and 
B  did  deliver  all  their  stock  in  trade,  and  assigned 
all  the  debts  due  to  them,  for  the  use  and  benelit  of 
C  and  the  other  creditors,  which  delivery  of  stock, 
and  assignment  of  debts,  were  received  in  full  satis- 
faction by  C  and  the  other  creditors,  &c.  This  was 
held  to  be  a  good  plea  of  accord  and  satisfaction. 

Citations— 2  Wils.,  86;  ICo.  Inst.,  2127* ;  5  Co.,  117; 
1  Strange,  426:  5  East,  230;  Litt.,  sec.  344;  1  Kolle's, 
Abr.,  tit,  "Accord,"  14;  ILd.  Kaym.,  132;  2  H.  Bl., 
317 ;  9  Co.,  80,  86. 


was  an  action  of  asuumpsit.  The 
J-  declaration  was  on  two  promissory  notes, 
one  of  them  dated  the  24th  December,  1807, 
for  $373.62,  payable  to  the  plaintiff  or  order, 
60  days  after  date;  the  other  was  dated  the  17th 
January.  1808,  for  $564.26,  payable  in  60 
days.  Inglesby  separately  pleaded  non 
assumpsit,  with  notice  of  a  set-off  ;  and  Stokes 
afterwards  put  in  a  plea,  pw's  darrein  conlin- 
•uancf,  as  of  the  second  Monday  of  November, 
which  stated,  that  on  the  19th  September, 
1808,  he  and  Inglesby,  being  unable  to  pay 
their  debts,  did  agree  to  and  with  the  several 
persons  to  whom  they  were  indebted,  and 
among  others,  to  and  with  the  plaintiff,  to 
assign  to  their  said  creditors  all  their  stock  in 
trade,  and  outstanding  debts  due  the  dcft-nd- 
*ants  ;  in  consideration  whereof,  the  plaintiff 
and  the  other  persons  to  whom  the  defendants 
were  indebted,  promised  and  agreed  to  receive 
the  assignment  of  all  the  said  stock  and  debts 
due  the  defendants,  in  full  satisfaction  of  and 
for  the  debts  due  to  the  creditors  respectively; 
and  Stokes  averred  that  the  defendants,  in 
pursuance  of  the  said  agreement,  thereupon 
delivered  all  his  stock  in  trade,  which  thcv 
then  had,  and  did  assign  all  the  debts  then  due 
and  owing  to  them,  for  the  use  and  benefit  of 
the  plaintiff,  and  the  other  creditors  of  the 
defendants  ;  which  said  delivery  of  stock,  and 
assignment  of  debts,  was  on  the  same  day  and 
year  received  by  the  plaintiff,  in  full  satisfac- 
tion of  the  premises  and  undertakings,  men- 
tioned in  the  declaration  of  the  plaintiff,  and 
by  the  other  creditors  of  the  defendants,  in 
full  satisfaction  of  the  debts  due  to  them  re- 
spectively, and  this  he,  the  said  Stokes,  was 
ready  to  verify,  wherefore,  &c. 
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387*]  *To  this  plea  there  was  a  special  de- 
murrer and  joinder.  The  causes  of  demurrer 
assigned  were,  1.  That  the  plea  was  uncertain 
in  setting  forth  a  continuance  from  August 
Term,  1808,  to  the  second  Monday  of  Novem- 
ber, without  saying  in  what  year. 

2.  In  averring  that  the  defendants  agreed  to 
assign  their  stock  and  debts  to  their  creditors, 
without  averring  that  the  plaintiff  was  a  cred- 
itor of  the  defendants. 

3.  Because  it  does  not  appear  by  that  plea 
that  the  defendants  did  assign  their  stock  in 
trade  pursuant  to  the  agreement  set  forth  in 
the  plea. 

4.  Because  the  plea  does  not  set  forth  to 
whom  the  assignment  was  made. 

Mr.  Harris,  in  support  of  the  demurrer. 
Every  plea  should  be,  at  least,  certain  to  a 
common  intent.  The  November  mentioned 
does  not  necessarily  mean  November  Term, 
1808  ;  it  may  have  been  November,  1809.  The 
plea  does  not  state  that  Watkinson  was  a  cred- 
itor, which  was  a  material  fact. 

Again,  the  assignment  was  not  made  pursu- 
ant to  the  agreement.  It  averred  that  the 
stock  was  delivered,  and  the  debts  assigned ; 
but  the  agreement  was  to  assign  them  to  the 
plaintiff  and  others ;  nor  is  there  any  aver- 
ment that  the  stock  and  debts  delivered  and 
assigned  were  the  same  as  those  which  the  de- 
fendant possessed  at  the  time  of  the  agreement. 

But  the  plea  is  bad,  in  not  alleging  that  the 
stock  was  delivered,  and  debts  assigned,  iii  sat- 
isfaction of  the  debts  due  by  the  defendant, 
or  that  the  same  were  accepted  in  satisfaction. 
(9  Co.  Rep.,  80  b;  5  Co.  Rep.,  117;  1  Ld. 
Raym.,  60.)  Accord  and  satisfaction  must 
both  be  pleaded.  (Roll.  Abr.,  129;  9  Co.  Rep., 
806;  Doct.  Plac.,  17.) 

Again,  the  defendants  should  have  averred 
that  the  assignment  and  delivery  were  made 
to  the  plaintiff  himself.  An  accord  and  satis- 
faction must  be  beneficial  to  the  party ;  but 
here  the  plaintiff  received  nothing,  and  was  in 
no  better  situation  than  before ;  for  he  would 
be  obliged  to  bring  his  action  against  the  as- 
388*J  signees,  and  *could  only  come  in  rat- 
ably  with  the  other  creditors.  The  satisfac- 
tion, if  any,  accrues  from  a  stranger.  (Cro. 
Eliz.,  541.)  An  assignment  of  part  in  stock 
and  part  in  debts,  or  choses  in  action,  is  not  a 
satisfaction,  which  must  be  executed  in  toio. 
{Cro.  Eliz.,  304;  Roll.  Abr.,  471  ;  Cro.  Car., 
193;  1  Str.,  426;  2  Wils.,  86.) 

Again,  the  defendant  should  have  shown 
that  the  plaintiff  had  actually  received  satis- 
faction before  the  suit  was  brought.  It  ought 
to  appear  that  the  plaintiff  was  satisfied  before 
the  action  was  commenced  (1  Roll.,  129;  1  S(r., 
426  ;  Syst.  Plead.,  20,  25) ;  but  even  admitting 
that  the  agreement  could  be  pleaded  puts  dar- 
rein  continuance,  it  ought  to  appear  that  the 
plaintiff  was  satisfied  at  the  time  of  the  plea 
pleaded.  The  mere  deed  of  assigiinie.it  itself 
is  not  sufficient,  unless  the  plaintiff  has  actu- 
ally received  something,  by  way  of  satisfaction. 
(Lutw.,  538;  1  Ld.  Raym.,  122;  1  Leon.,  19.) 
But  we  contend  that  such  a  plea  is  not  good, 
when  pleaded  puis  darrein  continuance.  A 
composition  pleaded  is  not  held  to  be  a  bar  or 
satisfaction  of  a  debt.  (2  Term  Rep.,  24;  5 
East,  280.) 

Mr.  D.  B.   Ogden,  contra.     Certainty  to  a 
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common  intent  in  a  plea  is  sufficient.  It  ia 
substantially  averred  that  Watkinson  was  a 
creditor.  It  is  expressly  averred  that  the  de- 
fendants did  deliver  all  their  stock,  and  assign 
their  debts.  This,  in  law,  amounts  to  an  as- 
signment. A  written  assignment  of  goods  i& 
not  requisite;  a  delivery  of  them  is  tanta- 
mount, and  conveys  all  the  title.  An  assign- 
ment by  the  consent  of  the  plaintiff  to  a  third 
person,  for  the  use  of  the  plaintiff,  is  equiva- 
lent to  an  assignment  to  himself. 

In  Pey  toe's  case  there  was  a  plea  of  satisfac- 
tion only,  but  not  of  accord.  (9  Co.,  80  6.) 
So,  also,  in  Pinnd'*  case  (5  Co.,  117),  in  Young 
v.  Rudd  (1  Ld.  Raym.,  60),  and  Grimes  v.  Bio- 
field  (Cro.  Eliz.,  541),  which  have  been  cited, 
there  was  a  plea  of  satisfaction  only  ;  but  here 
was  an  accord  and  satisfaction.  The  case  of 
Cumber  v.  Wane  (1  Str.,  426)  has  since  been  de- 
nied to  be  law  (2  Term  Rep.,  24,  28  ;  5  Term 
Rep.,  141),  though  in  Fitch  v.  Button,  (5  East, 
230)  Lord  Ellenborough  recognizes  the  author- 
ity of  that  case,  as  deciding  that  the  accept- 
ance of  *a  security  for  a  lesser  sum,  can-[*38J> 
not  be  pleaded  in  satisfaction  of  a  similar  se- 
curity for  a  greater,  which,  he  says,  is  support- 
ed by  the  authority  of  Pinnel'n  case.  And  Law- 
rence, J.,  referred  to  Co.  Litt.,  212  b,  and  Ad- 
ams v.  Tapling  (4  Mod.,  88),  as  confirmatory  of 
the  same  doctrine.  But  the  delivery  of  a  horse, 
robe,  or  any  other  chattel  in  satisfaction,  is 
good  ;  for  the  court  cannot  say  what  the  val- 
ue of  a  chattel  is,  and  it  is  presumed  to  be 
more  beneficial  to  the  plaintiff,  otherwise  he 
would  not  have  accepted  it  in  satisfaction.  So 
if  a  person  is  bound  to  pay  ten  dollars  at  one 
place,  and  the  obligee  requests  the  obligor  to 
pay  five  dollars  at  another  place,  and  he  will 
accept  it  in  satisfaction,  it  will  be  sufficient. 

The  case  of  Allen  v.  IIarri*(\  Ld.  Raym., 
122)  decides  merely  that  an  accord  is  no  bar 
unless  executed  ;  but  in  the  present  case,  by 
the  delivery  of  the  goods  and  of  the  assign- 
ment, the  accord  was  executed.  The  same  an- 
swer may  be  given  to  the  cases  in  1  Leon.,  19, 
and  2  Term  Rep.,  24. 

The  cases  cited  to  show  that  accord  and  sat- 
isfaction cannot  be  pleaded  puis  darrein  con- 
tinuance, are  those  in  which  the  accord  was 
executory,  and  not  executed.  The  general 
rule  is,  that  if  new  niaiter  happens  after  the 
last  continuance,  which  would  have  been  a 
good  defense  before  the  plea,  it  may  be  plead- 
ed after  the  last  continuance.  The  test  of  a 
good  accord  is  that  it  is  such  an  agreement  as 
will  support  an  action  for  the  nonperformance. 
(Com.  Dig.,  135,  Accord,  C.) 

Mr.  T.  A.  Enimet,  in  reply.  The  defendants 
ought  to  show,  not  only  that  what  was  done 
was  in  full  satisfaction,  but  that  it  was  accepted 
by  the  plaintiff  as  such.  It  should  be  a  satisfac- 
tion in  law.  The  assignment  of  a  chose  in  ac- 
tion is  no  satisfaction.  Thus  the  assignment 
of  an  equity  of  redemption,  or  of  a  debt,  is  no 
satisfaction  ;  it  is  no  more  than  giving  a  pow- 
er, or  mere  warrant  of  attorney.  The  plaint- 
iff's right  of  action  cannot  be  taken  away  with- 
out an  equivalent.  He  must  *receive  [*39O 
a  compensation  in  money,  or  a  right  of  action  ; 
but  the  plaintiff  could  bring  no  action  at  law 
on  this  assignment  against  the  assignees.  To 
obtain  any  benefit  from  it  he  must  resort  to 
the  Court  of  Chancery. 
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Where  a  chattel  is  delivered  in  satisfaction, 
it  should  be  specifically  mentioned,  as  a  horse, 
or  a  ring,  that  the  court  may  judge  whether  it 
be  of  any  value ;  for  a  thing  of  no  value  can- 
not be  a  satisfaction. 

Again,  all  the  books  say,  that  the  accord 
must  be  executed  before  the  action  is  brought. 
The  averment  is,  that  the  thing  was  done  and 
executed  before  bringing  the  action.  There  is 
no  precedent  of  such  a  plea  pui*  dtirrein  con- 
tinuance. If  the  thing  is  done  after  the  action 
brought,  or  plea  pleaded,  there  should  be  a  re- 
lease or  covenant  by  the  plaintiff. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  plea  of  accord  and  satisfaction,  and 
I  think  it  is  sufficiently  pleaded.  There  is 
more  nicety  than  good  sense  in  some  of  the 
•cases  on  this  subject.  Accords  are  favored  in 
law,  and  if  so,  they  ought  not  to  be  too  rigor- 
ously expounded.  The 'agreement  was  good. 
It  was  to  assign  stock  in  trade  and  outstanding 
debts.  Now  we  cannot  say,  as  the  court  said 
of  an  equity  of  redemption,  in  Preston  v. 
Chritomas  (2  Wils.,  86),  that  this  was  nothing 
in  law.  Lord  Coke  says  (1  Inst,,  212  A)  that 
the  acceptance  of  a  bond  in  satisfaction  of  the 
money  is  good.  The  plaintiff  agreed  to  re- 
ceive such  assignment  in  satisfaction  of  his 
debt,  and  the  plea  goes  on  to  state  the  accord 
executed.  It  avers  that  the  defendants  did  de- 
liver the  stock,  and  assign  the  debts  ;  and  that 
such  delivery  and  assignment  were  received 
by  the  plaintiff  in  satisfaction  of  the  debt.  An 
objection  is  here  made  to  the  performance. 
The  plea  does  not  state  that  the  stock  in  trade 
was  assigned ;  but,  as  it  was  stated  to  have 
been  delivered  and  received,  and  as  stock 
in  trade  means  chattels,  this  was  equivalent  to 
391*]  an  *assignment,  and  more  effectual, 
because  it  was  putting  the  party  in  actual  pos- 
session. 

The  word  "assign"  has  various  significa- 
tions, and  it  must  be  taken  according  to  the 
subject  matter.  Its  meaning  is  to  set  over  or 
transfer  ;  and  when  applied  to  movables,  a  de- 
livery will  satisfy  it.  Nor  does  the  plea  state 
that  the  stock  and  debts  were  assigned  and  de- 
livered in  satisfaction.  This  was  not  requisite 
by  the  words  pf  the  accord.  By  the  accord, 
the  defendant  was  to  assign  to,  and  the  plaint- 
iff was  to  receive  in  satisfaction,  and  the  plea 
fully  avers  the  performance  of  it.  The  plaint- 
iff did  receive  the  delivery  of  the  stock  and  as- 
signment of  the  debts  in  full  satisfaction.  But 
it  is  not  stated  in  the  plea  to  whom  the  assign- 
ment was  made.  I  answer  that  the  accord  did 
not  specify  the  assignee  or  trustee ;  and  as  the 
assignment  was  received  by  the  plaintiff  in 
satisfaction,  it  is  well  enough  without  naming 
the  person. 

The  name  of  the  trustee  would  have  been  of 
no  use  towards  judging  of  the  execution  of  the 
accord,  or  of  the  value  of  the  satisfaction. 
The  only  real  question  on  the  merits  of  this 
plea  is,  was  the  property  assigned  and  deliver- 
ed a  legal  satisfaction  ?  I  know  of  no  case 
that  denies  this.  The  doctrine  in  Pinners  case 
(5  Co.,  117)  has  always  been  received  as  good 
law,  and  there  it  is  admitted  that  payment  of  a 
horse,  instead  of  the  money  due  ;  or  of  a  less 
sum,  if  before  the  day,  or  at  a  different  place, 
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'  will  all  be  adjudged  a  satisfaction,  if  so  ac- 

:  cepted  by  the  plaintiff. 

The  cases  that  have  adjudged  that  a  pay- 
ment of  a  less  sum  in  satisfaction,  as  of  £5  for 
£15,  was  no  satisfaction,  go  upon  the  ground 
that  it  was  apparent  and  palpable,  on  the 

'  very  face  of  the  agreement,  that  there  could 

;  not  have  been  a  satisfaction,  for  all  the  world 
knows  that  £5  is  not  worth  £15,  nor  can  it  be 

!  deemed  equivalent  by  any  man  in  his  senses. 

j  (Cumber  v.  Wane,  1  8tr.,  426  ;  Fitch  v.  Sutton, 
5  East,  230.) 

*In  the  present  case,  we  cannot  un-  [*392 
dertake  to  say  that  adelivery  of  stock  in  trade, 
and  an  assignment  of  outstanding  debts,  is 
not  a  valuable  satisfaction.  We  cannot  un- 
dertake to  put  a  value  on  the  stock  in  trade 
any  more  than  the  court,  in  PinneVs  case, 

'  could  put  a  value  on  the  horse  received  in 

{  satisfaction  of  a  debt.  The  property  assigned 
and  delivered  may  amount  to  the  sum  in  de- 
mand, and  more,  or  it  may  amount  to  less.  It 
is  sufficient  that  the  plaintiff  accepted  it  as  a 
full  satisfaction. 

Littleton  says  (sec.,  344),  that  if  the  horse 
or  thing  be  not  of  the  twentieth  part  of  the 
value  of  the  sum  of  money,  yet  it  is  good 
enough,  because  the  other  has  accepted  it  in 
full  satisfaction. 

In  Cumber  v.  Wane,  Ch.  J.  Pratt  said  it 
must  appear  to  be  a  reasonable  satisfaction,  or 
at  least  the  contrary  must  not  appear,  as  it 
did  in  that  case.  Though  an  accord  executory 
be  no  bar,  yet  an  accord  executed  is  good,  be- 
cause the  party  has  accepted  it  in  satisfaction. 
All  the  authorities  agree  in  this.  (1  Roll.  Abr., 
tit.  Accord,  pi.  14;  2  Ld.  Raym.,  122;  2  H. 
Bl.,  317.)  The  acceptance  in  satisfaction  is 
the  essence  and  gist  of  the  plea  ;  and  Lord 
Coke  (Peytoe's  case,  9  Co.,  80,  86)  recommends, 
as  the  best  way  of  pleading  an  accord,  to 
plead  it  by  way  of  satisfactjon  only. 

A  doubt  was  suggested, 'on  the  argument, 
whether  this  matter  was  at  all  pleadable  pui* 
darrien  continuance.  There  is  no  doubt  that 
any  defense  arising  after  the  last  continuance 
may  be  pleaded  in  this  manner. 

I  have  endeavored  to  notice  every  objection 

to  the  plea  which  appears  to  have  any  weight, 

and  I  think,  upon  the  whole,  the  plea  is  good, 

both  in  form  and  substance. 

There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

Cited  in— 6  Johns,,  334;  16  Johns.,  88;  7  Cow.,  228; 
H  Wend.,  103 :  23  Wend..  344 ;  IB  Barb..  698 ;  33  Barb., 
489;  47  How.  Pr.,  442:  1  T.  &  C.,  655;  3  E.  D.  Smith, 
131 ;  47  Mich.,  356. 


*HERRING  AND  WALKER        [*393 

e. 
MARVIN  AND  MARVIN. 

Sale  by  Agent — Proceeds  to  be  Delivered  to  Third 
Party  —  Special  Arrangement  —  Credit — In- 
solvency of  Vendee — Liability  of  Third  Party. 

A  delivered  to  B,  the  master  of  a  vessel,  and  joint 
owner  with  C,  a  quantity  of  wheat,  to  be  carried  to 
New  York,  and  sold  there ;  and  it  was  agreed  be- 
tween A  and  C,  that  B  should  appropriate  the  pro- 
ceeds of  the  wheat  to  the  use  of  C  in  New  York,  and 
that  C  should  make  the  same  payment  to  A  as  B 
received ;  that  is,  if  the  wheat  was  sold  on  credit, 
and  notes  taken,  C  should  give  his  notes  of  the 
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same  tenor  to  A,  and  if  it  sold  for  cash,  then  he  was 
.to  pay  the  amount  in  cash  to  A. 
B  sold  the  wheat  on  a  credit,  in  the  usual  course 

•of  trade,  and  took  D's  notes,  payable  in  90  days,  in 
payment ;  and  C  gave  his  note  to  A  for  the  amount 
payable  in  90  days,  but  before  the  expiration  of  90 

•days  D  failed,  and  became  insolvent,  and  A,  after- 
wards, brought  an  action  against  C  on  his  note.  It 
was  held  that  the  exchange  of  notes  was  for  the  ac- 

•commodation  of  A,  and  that  the  property  in  the 
wheat  was  not  vested  in  C,  who  was  not  legally  nor 

.Justly  responsible  for  the  amount. 

THIS  was  an  action  of  assumpsit,  on  a 
promissory  note,  for  $475.70,  dated  De- 
cember 15,  1807,  made  by  the  defendants, 
payable  to  the  plaintiffs,  ninety  days  after 
date. 

The  cause  was  tried  at  the  Albany  Circuit, 
April,  1807,  before  Mr.  Justice  Yates. 

At  the  trial,  Keeler  testified  that  he  was 
master  of  an  Albany  sloop,  owned  by  him  and 
;the  defendants.  On  the  27th  November,  1807, 
he  took  on  board  a  quantity  of  wheat,  belong- 
ing to  the  plaintiffs,  to  be  carried  to  New 
York,  and  there  sold  by  him.  He  had  also 
wheat  belonging  to  other  persons  to  sell  in 
New  York.  After  the  wheat  was  on  board,  it 
was  agreed  between  the  plaintiffs  and  defend- 
.ants  that  the  witness  should  appropriate  the 
proceeds  of  the  sale  of  the  wheat  to  the  use  of 
the  defendants  in  New  York  ;  and  that  the 
defendants  should  make  the  same  pay  to  the 
plaintiffs  in  Albany,  as  was  received  by  the 
witness  in  New  York  ;  by  which  the  witness 
understood  the  intention  of  the  parties  to  be, 
that  the  defendants  were  to  give  their  notes  to 
the  plaintiffs,  in  case  the  wheat  was  sold  on  a 
•credit,  payable  in  like  manner,  and  at  the  same 
time,  as  the  notes  of  the  purchasers  in  New 
York  ;  but  if  the  sale  should  be  for  money, 
then  the  defendants  were  to  pay  the  cash  to 
the  plaintiffs  as  soon  as  the  information  of 
the  sales  was  received  in  Albany.  In  the  bill 
of  lading  it  was  mentioned  that  the  proceeds 
of  the  wheat  were  to  be  paid  to  the  defendants  ; 
.and  the  master  had  no  other  instructions  from 
the  plaintiffs.  On  his  arrival  at  New  York, 
one  of  the  plaintiffs  was  there,  and  directed 
394*]  the  master  to  sell  *the  wheat,  as  he 
had  not  leisure  to  attend  to  it.  The  master 
sold  the  wheat  of  the  plaintiffs,  and  also  what 
belonged  to  the  other  shippers,  to  John  Town- 
send,  at  90  days  credit,  and  took  his  notes 
payable  to  different  persons,  who  were  cred- 
itors of  the  defendants,  and  to  whom  he  was 
requested  to  pay  the  proceeds,  and  which 
notes  were  received,  to  be  passed  to  the  credit 
.of  the  defendants,  when  paid.  About  the  22d 
December  the  vessel  returned  to  Albany,  and 
the  plaintiffs  and  defendants  being  informed 
of  the  manner  in  which  the  wheat  had  been 
sold,  the  defendants  gave  the  note  in  question 
to  the  plaintiffs,  corresponding  in  date  and 
time  of  payment  with  the  note  of  Townsend. 
The  wheat  was  sold  in  the  usual  course  of  the 
trade;, and  the  master,  when  at  New  York, 
considered  himself  bound  to  follow  the  direc- 
tions of  the  plaintiff,  Walker,  who  came  on 
board  before  the  wheat  was  sold,  but  gave  him 
no  particular  instructions  as  to  the  sale.  The 
whole  cargo  was  sold  together,  and  the  plaint- 
iffs paid  themaster,  on  his  return  to  Albany, 
the  amount  of  freight.  At  the  time  of  the 
sale  Townsend  was  a  large  dealer  in  wheat, 
and  in  good  credit.  He  failed  soon  after- 


wards, and  the  news  of  hi«  failure  reached  Al- 
bany about  the  first  of  January,  1808,  and  he 
was  notoriously  a  bankrupt  before  his  notes 
became  due.  The  master  was  directed  by  the 
defendants  to  sell  the  wheat  for  cash  if  he 
could  ;  but  the  plaintiffs  gave  him  no  instruc- 
tions. 

Two  witnesses  for  the  plaintiffs  testified 
that  they  had  carried  wheat  in  November, 
1807,  for  the  plaintiffs  to  New  York,  for  sale, 
and  the  plaintiff  Walker,  who  was  there, 
charged  them  not  to  sell  to  John  Townsend  on 
credit. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  facts  above  stated  ; 
and  if  the  court  could  be  of  opinion  for  the 
plaintiffs,  judgment  was  to  be  rendered  on  the 
verdict  ;  otherwise,  it  was  to  be  set  aside  and 
a  judgment  of  nonsuit  entered. 

*Mr.  Ostrander  for  the  plaintiffs.       [*395 

Messrs.  H.  Bleecker  and  Henry  for  the  de- 
fendants. 

Per  Curiam.  This  is  a  clear  case.  The  de- 
fendants gave  their  notes,  pursuant  to  the  ar- 
rangements made  with  the  plaintiffs,  and  for 
their  accommodation.  The  property  of  the 
wheat  was  never  vested  in  the  defendants ; 
nor  did  they  take  any  agency  in  the  sale  of  it. 
It  was  sold  by  Keeler,  as  the  agent  of  the 
plaintiffs.  This  is  an  unjust  attempt  to  charge 
the  defendants,  who  are  not  legally  respon- 
sible. 

Judgment  for  the  defendant*. 


SANDS  AND  CRUMP 


TAYLOR  AND  LOVETT. 

1.  Sale  by  Sample  —  Implied  Warranty  —  Part 
Delivery.  2.  Refusal  to  Receive  Balance  — 
Transfer  of  Property  —  Vendor  Agent  —  Sale 
at  Auction  —  Liability  of  Vendee. 

A  sold  to  B,  who  was  a  malster  and  brewer,  a 
cargo  of  Virginia  wheat,  and  it  was  known  to  B  to 
be  southern  wheat,  which  is  always  more  or  less 
heated,  but  not  so  as  to  injure  it  when  manufact- 
ured into  flour,  though  it  renders  it  unfit  for  malt- 
ing. A  sample  of  the  wheat,  taken  in  the  usual 


NOTE. — 1.  Sale  by  sample— Warranty.  2.  Failure  of 
vendee  to  accept  property — Resale  by  vendor. 

1.  TJie  general  rule  is  that  in  a  sale  by  sample,  the 
vendor  warrants  the  quality  of  the  goods  sold  to  be 
equal  to  that  of  the  sample  shown.  See  Waring  v. 
Mason,  18  Wend.,  425:  Moses  v.  Mead,  1  Denio,  378; 
Leonard  v.  Fowler,  44  N.  Y.,  389 :  Schuchardt  v.  Al- 
iens, 1  Wall.,  S>9 ;  Barnard  v.  Kellogg,  10  Wall.,  383; . 
Williams  v.  Spofford,  8  Pick.,  250;  Whitmore  v. 
South  Boston  Iron  Co.,  2  Allen,  52;  Boothby  v. 
Piaisted,  51  N.  H.,  436;  Webster  v.  Granger,  78  111., 
230 ;  Graff  v.  Foster,  67  Mo.,  512. 

The  mere  e.thibiti<m  of  a  sample  does  not,  how- 
ever, make  the  transaction  a  sale  by  sample.  There 
must  be  an  agreement  or  at  least  an  understanding 
of  the  parties  that  the  sale  is  by  earn  pie.  Hargous  v. 
Stone,  5  N.  Y.,  73;  Ames  v.  Jones.  77  N.  Y.,  614; 
Beirne  v.  Dord,  5  N.  Y.,  95.  See,  also.  The  Monte 
Allegre,  9  Wheat.,  647 ;  Barnard  v.  Kellogg,  10  Wall., 
383 ;  Day  v.  Roguet,  14  Minn.,  273:  Tye  v".  Fynmore, 
3  Camp.,  462 :  Heilbutt  v.  Hickson,  L.  R.,  7  C.  P.,  438. 

In  Pennsylvania  the  law  is  stated  as  follows :  A 
sale  of  chattels  by  the  production  of  a  sample,  but 
without  fraud  or  circumstances  to  fix  the  character 
of  the  sample  as  a  standard  of  quality,  is  not  at- 
tended by  any  warranty  of  quality.  Boyd  v.  Wilson, 
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manner  from  the  cargo,  was  exhibited  to  B  before 
the  purchase,  which,  on  expci-inu-nt.  hu  found  to 
malt.  He  received  a  part  of  the  cargo  ;  but,  finding 
some  of  it  In  at  1  1  1.  and  unfit  for  malting,  he  refused 
to  receive  the  remainder  ;  though  it  was  good  mer- 
chantable wheat,  and  equal  to  any  southern  wheat. 
A  tendered  the  residue  of  the  cargo  to  B  and  gave 
him  notice  that  unless  he  received  and  paid  for  the 
whole,  the  residue  would  be  sold  at  public  auction, 
and  B  held  responsible  for  any  deficiency  in  the 
amount  of  sales.  It  was  held  that  the  sample  of  the 
wheat  exhibited  to  the  vendee  was  a  fair  specimen 
of  the  quality  of  the  article  ;  that  a  contract  and 
delivery  of  a  part  transferred  the  property  to  the 
vendee  ;  and  that  the  subsequent  sale  of  the  residue 
of  the  wheat  at  auction,  was  not  a  waiver  of  the 
contract  ;  the  vendor  being,  by  the  refusal  of  the 
vendee  to  accept  the  wheat,  at  liberty  to  abandon 
it,  or  to  dispose  of  it,  Itona  fide,  as  agent  of  the  ven- 
dee, to  the  best  advantage,  by  a  sale  at  auction. 

Citations-2  East.,  314  ;  2  Cai.,  48  ;  1  Johns.,  96,  431  ; 
1  Salk.,  113;  6  Mod.,  162;  Com.  on  Con.,  220;  5Vin., 
538. 


was  an  action  of  assumpsit,  brought  to 
J.  recover  the  price  of  a  cargo  of  wheat, 
sold  by  the  plaintiffs  to  the  defendants,  at  ten 
shillings  the  bushel.  Plea,  non  aswmpsit. 
The  cause  was  tried  before  Mr.  Justice  Van 
Ness,  at  the  New  York  sittings,  the  19th  April, 
1809,  and  a  verdict  was  taken  for  the  plaintiffs, 
396*]  subject  *to  the  opinion  of  the  court, 
on  a  case  containing  the  following  facts. 

The  cargo  was  brought  from  Virginia,  and 
Pollard,  the  master  of  the  vessel,  testified  that 
Taylor,  one  of  the  defendants,  came  on  board 
and  examined  the  wheat,  which  was  stowed  in 
bulk,  by  running  his  arm  down  about  18 
inches,  near  the  hatchway,  into  the  wheat, 
which  is  the  usual  way  of  examining  a  cargo 
of  wheat  ;  he  knew  it  was  southern  wheat, 
and  the  witness  understood  that  one  William 
Pearsall  had  made  the  contract  for  the  wheat 
in  the  first  instance.  The  master  and  Taylor 
went  to  the  plaintiffs,  where  the  contract  for 
the  purchase  of  the  cargo  at  10  shillings  a 
bushel  was  confirmed,  and  the  defendants 
were  to  give  their  notes  payable  in  two  and 
four  months.  This  was  about  the  18th  or  20th 
of  December,  1807,  and  nothing  was  said,  in 
the  hearing  of  the  master,  about  the  sample 
shown  to  the  defendant  by  Pearsall,  nor  was 
any  representation  made  as  to  the  quality  of 


the  wheat,  except  that  it  was  merchantable. 
After  about  400  bushels  of  the  wheat  were 
delivered  the  defendants  refused  to  take  the 
residue.  The  master  had  been  employed  in 
bringing  wheat  from  the  southward,  and  was 
of  opinion  that  the  cargo  sold  to  the  defend- 
ants was  better  than  the  generality  of  cargoes  ; 
that  the  wheat  remaining,  after  the  defendants 
refused  to  receive  more,  was  better  than  what 
had  been  delivered.  Cargoes  of  wheat  com- 
ing from  the  southern  States  are  always  more 
or  less  heated,  particularly  that  which  lies 
near  the  hatchway,  and  at  a  small  distance 
below  the  surface  ;  and  there  is  no  other  way 
of  examining  it  but  by  thrusting  the  arm  down 
into  the  wheat ;  that  some  lumps  were  discov- 
ered after  a  part  was  delivered,  which  were 
laid  aside  ;  very  little  of  the  wheat  was  injured, 
and  the  whole  quantity  put  aside  as  damaged 
did  not  exceed  three  or  four  bushels,  and  none 
of  the  wheat  which  could  be  considered  as 
damaged  was  delivered  to  the  defendants. 
The  residue  of  the  *cargo,  which  the  [*397 
defendants  refused  to  receive,  was  put  into  a 
store  by  the  plaintiffs,  who,  on  the  2d  Febru- 
ary, 1808,  addressed  the  following  letter  to  the 
defendants,  which  was  received  by  them  on 
the  5th  February  : 

"GENTLEMEN  : 

"  On  the  18th  day  of  December  last  we  sold 
you  a  cargo  of  wheat,  then  on  board  the 
schooner  Hannah,  Captain  Pollard,  master,  at 
10  shillings  per  bushel,  of  60  pounds,  payable 
in  your  notes  at  2  and  4  months,  in  equal 
sums  each.  On  the  19th  December  you  re- 
ceived 376  bushels,  and  refused  to  take  any 
more.  On  the  21st  December,  we  apprised 
you  that  we  should  hold  you  responsible  for 
all  the  injury  we  might  sustain  by  your  refus- 
ing to  take  the  residue  of  the  cargo  of  wheat, 
and  also  informed  you  that  we  had  found  it 
necessary  to  discharge  the  residue  of  the  cargo 
of  wheat,  and  that  the  same  was  put  in  the 
store  of  S.  H.  Grinnell  (Old  Slip),  where  it 
now  is,  and  e'ver  since  has  remained,  subject 
to  your  control,  but  which  you  have  neglected 
and  refused  to  accept. 


83  Pa.,  319.  See  this  case  and  the  authorities  there 
cited  for  a  full  discussion  of  the  Pennsylvania  doc- 
trine. 

Whether  the  vendee  in  a  sale  by  sample  may  retain 
and  use  the  goods,  and  in  case  they  prove  unequal  to 
the  sample  recover  in  an  action  on  the  warranty,  or 
whether  by  retaining  them  he  is  presumed  to  acqui- 
esce in  their  quality,  has  been  much  discussed.  See 
Gurney  v.  Atlantic  &  Great  Western  R'y  Co.,  58  N. 
Y.,  358 ;  Hargous  v.  Stone,  5  N.  Y.,  76 ;  Gaylord  v. 
Allen,  53  N.  Y.,  515 ;  Dutchess  Co.  v.  Harding,  49  N. 
Y.,  321 ;  Boorman  v.  Jenkins,  12  Wend.,  677 ;  Mar- 
shuetss-v.  McGreevy,  23  Hun,  408,  for  the  New  York 
doctrine. 

For  a  full  discussion  of  the  subject,  see  Benjamin 
on  Sales,  4th  Am.  ed.,  855,  et  seq.  The  American 
editor  of  that  work  states  the  law  to  be  that  "  goods 
not  equal  to  sample  or  description  may  be  rejected 
by  the  buyer,  but  if  he  accepts  them  he  may  re- 
cover on  his  warranty."  He  cites  Doane  v.  Dunham, 
65  111.,  512 ;  79  111.,  131 :  Daily  v.  Green,  15  Pa.  St.,  118 ; 
Cox  v.  Long,  69  N.  C.,  7 :  Lewis  v.  Rountree,  78  N.  C., 
323;  Rodgers  v.  Niles,  11  Ohio  St.,  48;  Byers  v.  Cha- 
pin.  28  Ohio  St.,  300 ;  Boothby  v.  Plaisted,  51  N.  H., 
436;  Field  v.  Kinnear.  4  Kan.,  476;  McCarty  v.  Gor- 
don, 14  Kan.,  35 :  Gill  v.  Kaufman,  14  Kan.,  571 ; 
Bigger  v.  Bovard.  20  Kan.,  204;  Nye  v.  Iowa  City 
Alcohol  Works,  51  la.,  129  ;  Morehouse  v.  Comstock, 
42  Wis  ,  626 ;  Owens  v.  Stevens,  67  111.,  366 ;  Taylor  v. 
Cole,  111  Mass.,  363 ;  Youghiogeny  Iron  and  Coal  Co. 
v.  Smith,  66  Pa,  St.,  340 :  BranUey  v.  Thomas,  22  Tex., 
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270;  Polhemus  v.  Heiman,  45  Cal.,  573.  He  also  ex- 
amines the  New  York  cases,  which  do  not  fully  sus- 
tain the  doctrine  above  stated. 

2.  "  The  vendor  of  personal  property  in  a  suit 
against  the  vendee  for  not  taking  and  paying  for  the 
property,  has  the  choice  ordinarily  of  either  one  of 
three  methods  to  indemnify  himself.  (1.)  He  may 
store  or  retain  the  property  for  the  vendee,  and  sue 
him  for  the  entire  purchase  price.  (2.)  He  may  sell 
the  property,  acting  as  the  agent  for  this  purpose  of 
the  vendee,  and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  such  re- 
sale ;  or  (3.)  He  may  keep  the  property  as  his  own, 
and  recover  the  difference  between  the  market  price 
at  the  time  and  place  of  delivery  and  the  contract 
price."  Dustan  v.  McAndrew,  44  N.  Y.,  78.  See 
Benjamin  on  Sales.  4th  Am.  ed.,  1008,  et  seq.  Mason 
v.  Decker,  72  N.  Y.,  595 ;  Shawhan  v.  Van  Nest,  25 
Ohio  St.,  490 ;  Holland  v.  Rea,  48  Mich.,  218 ;  Bagley 
v.  Flndlay,  82  111.,  524. 

As  to  notice  of  the  sale  to  the  Intyer,  see  Pollen  v.  Le- 
Roy,  30  N.  Y.,  549;  Lewis  v.  Greider,  51  N.  Y.,  231  ; 
Saladin  v.  Mitchell,  45  111.,  76;  Holland  v.  Rea,  48 
Mich.,  218;  Ullman  v.  Kent,  60  111.,  271. 

Consult,  further,  on  subject  of  resale,  Rickey  v. 
Tenbroeck,  63  Mo.,  563 ;  Chapman  v.  Ingraham,  30 
Wis.,  290:  Camp  v.  Hamlin,  55  Ga.,  259;  Hunter  v. 
Wetsell,  84  N.  Y.,  549;  McLean  v.  Richardson,  127 
Mass.,  339 ;  Phelps  v.  Hubbard,  51  Vt.,  489 ;  Smith  v. 
Pettee,  70  N.  Y.,  13 :  Stevenson  v.  Burgin,  49  Pa.  St., 
36 ;  Andrews  v.  Hoover,  8  Watts.,  239. 
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' '  We  now  give  you  notice,  that  unless  you 
shall  accept  the  said  wheat,  by  removing  it 
from  the  said  store  before  Saturday  next,  the 
6th  inst. ,  that  we  shall  cause  the  same  to  be 
advertised  and  sold  at  public  auction,  to  the 
highest  bidder,  on  Thursday,  the  llth  day  of 
February  instant,  at  1  o'clock  P.  M.,  at  the 
Tontine  Coffee-House,  in  the  city  of  New 
York ;  and  we  shall  give  you  credit  for  the 
amount  received,  and  charge  you  with  the  bal- 
ance, if  any  deficiency  there  shall  happen  to 
be.  We  take  this  opportunity  of  demanding 
from  you  the  notes  which  were  to  have  been 
given  to  us,  agreeable  to  your  contract,  and 
which  you  will  please  to  deliver  to  the  beaf er. " 
398*]  *  A  bill  of  the  wheat  was  also  deliv- 
ered to  the  defendants,  and  the  notes  de- 
manded, which  were  refused.  The  defendants 
admitted  the  receipt  of  the  letter  of  the  plaint- 
iffs, giving  notice  of  their  intention  to  store 
the  wheat. 

The  measurer  of  the  wheat  testified  that  the 
residue  of  the  cargo,  which  was  put  in  store, 
was  good  merchantable  wheat,  to  which  mill- 
ers could  not  object,  and  might  be  manufact- 
ured into  flour  ;  that  some  of  it,  perhaps  100 
bushels,  was  somewhat  overheated. 

William  Pearsall,  a  witness  on  the  part  of 
the  defendants,  testified  that  he  was  employed 
by  the  plaintiffs  to  sell  the  wheat  in  question, 
and  that  he  carried  a  sample  of  the  wheat  to 
the  defendants  ;  that  the  sample  was  obtained 
by  running  his  arm,  as  usual,  into  the  hold  of 
the  vessel.  The  defendants  kept  the  sample 
two  or  three  days,  for  examination  ;  and  the 
wheat  was  sold  according  to  the  terms  agreed 
on  between  him  and  the  defendants,  who  are 
brewers.  The  witness  said  he  knew  of  no 
other  way  of  selling  wheat  but  by  sample : 
some  of  the  wheat  which  he  examined,  while 
the  cargo  was  unlading,  was  a  little  damp  and 
in  lumps,  which  were  put  aside.  This  was 
known  to  be  southern  wheat,  which  is  always 
somewhat  heated  ;  the  heated  part  was  about 
18  inches  below  the  surface  of  the  hatchway. 
The  cargo  of  wheat,  except  the'part  so  heated, 
was  as  good  as  southern  wheat  usually  is,  and 
was  merchantable  and  fit  for  making  flour. 
When  lumps  are  found,  they  are  always 
thrown  aside,  as  was  done  in  the  present  case. 
Nothing  was  said  to  the  defendants  about  its 
being  fit  for  malting,  nor  as  to  its  being  mer- 
chantable. The  market  price  of  southern 
wheat  was  10  shillings  a  bushel  ;  and  except 
the  heated  part  (being  from  50  to  100  bushels), 
the  whole  cargo  was  of  the  same  quality  as  the 
sample  delivered. 

It  was  proved  by  two  malsters  that  two  or 
three  of  the  loads  of  wheat  delivered  were  cool, 
399*]  and  very  fit  for  *malting  ;  that  what 
was  delivered  afterwards  was  heated,  had  a 
vinous  smell,  and  contained  a  number  of  clot- 
ted lumps.  The  defendants  offered  to  prove 
that  the  sample  of  wheat  left  by  Pearsall  with 
the  defendants,  had  been  tried  before  the  con- 
tract was  concluded,  and  had  malted  very 
well ;  but  that  the  wheat  which  had  been 
delivered  would  not  malt.  This  testimony  was 
rejected  by  the  judge  as  irrelevant. 

The  defendants,  on  the  19th  December,  1807, 
tendered  to  the  plaintiffs  their  notes,  for  the 
amount  of  the  wheat  received  by  them. 

The  counsel  for  the  defendants  objected  that 
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the  plaintiffs,  by  selling  the  wheat  at  auction, 
after  it  had  been  nearly  two  months  in  store, 
had  made  it  their  own,  and  were  not,  there- 
fore, entitled  to  recover  from  the  defendants 
the  difference  between  the  net  proceeds  of  the 
sale  by  auction  and  the  price  agreed  on  by  the 
original  contract.  The  judge  overruled  the 
objection,  being  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  this  difference. 

The  judge,  in  delivering  his  charge  to  the 
jury,  stated  that  this  could  not  be  considered 
strictly  as  a  sale  by  sample  ;  and  that,  in  giv- 
ing a  construction  to  a  contract,  the  intention 
of  the  parties  was  principally  to  be  regarded.. 
That  it  could  not  be  presumed  that  a  seller 
could  ever  intend  to  warrant  that  every  part 
of  such  a  cargo  as  wheat,  was  in  as  good  order 
as  the  sample  produced.  The  cargo  was  the 
same  kind  of  wheat  as  the  sample,  and  the 
jury  were  to  consider  what  was  the  intention 
of  the  plaintiffs.  As  making  wheat  into  flour 
is  the  ordinary  use  to  which  wheat  is  applied, 
the  jury  had  a  right  to  suppose  that  the  de- 
fendants purchased  it  for  that  purpose  ;  and 
the  plaintiffs  ought  not  to  be  considered  as 
having  in  view  the  intention  of  the  defendants 
to  convert  it  into  malt.  The  defendants,  when 
they  purchased  the  wheat  for  a  use  to  which  it 
is  not  ordinarily  applied,  should  have  required 
from  the  *plaintiffs  a  special  warranty  [*4OO 
that  it  was  fit  for  that  particular  purpose  ; 
that  if  the  jury  thought  that  the  wheat  was 
what  is  called  merchantable  wheat,  and  such 
as  millers  would  purchase,  without  objection, 
they  ought  to  find  a  verdict  for  the  plaintiffs! 

The  jury,  accordingly,  found  a  verdict  for 
the  plaintiffs  for  $1,090.73,  being  the  balance, 
after  deducting  the  net  proceeds  of  the  sale  at 
auction,  charges  of  measuring,  carting,  storing 
and  commissions,  and  including  the  interest  on 
the  whole  principal  sum,  from  the  18th  Febru- 
ary, being  two  months  after  making  the  con- 
tract ;  and  it  was  objected  by  the  defendants' 
counsel,  that  the  interest  should  have  been 
calculated  on  one  half  of  the  principal  after 
two  months,  and  on  the  other  half  at  four 
months  from  the  time  of  the  contract. 

Mr.  Han-is,  for  the  defendants.  This  was  a 
sale  by  sample  ;  and  the  plaintiffs  must  be 
considered  as  warranting  the  whole  cargo  to 
be  like  the  sample.  In  the  case  of  Hibbert  v. 
Shee  (Campb.  N.  P.,  113).  it  was  decided  that 
in  a  sale  of  goods  by  sample,  if  the  bulk  of  the 
goods  did  not  agree  with  the  sample,  the  pur- 
chaser was  not  bound  to  accept  and  pay  for 
them  ;  though  it  was  the  usage  in  such  cases 
for  the  bargain  to  stand  good,  and  an  allow- 
ance to  be  made  for  the  inferiority  of  the  arti- 
cle. The  case  before  the  court  is  stronger. 
The  defendants  were  brewers,  and  bought  the 
wheat  for  the  purpose  of  having  it  made  into 
malt.  The  intention  of  the  buyer  as  well  as 
the  se'ler  is  to  be  regarded,  and  the  plaintiffs 
knew  the  object  for  which  it  was  purchased. 

Again,  the  storing  and  subsequent  sale  of 
the  wheat  not  actually  delivered,  amounts  to 
a  dissolution  of  the  contract  of  sale,  or  a 
waiver  of  the  delivery.  Where  the  price  is 
not  paid,  the  vendor  cannot  bring  his  action 
without  having  delivered,  or  offered  to  deliver, 
the  article  sold.  If  the  vendee  does  not  come 
and  take  the  goods,  *aud  pay  for  them,  [*4O1 
the  vendor  may  request  him  to  take  them 
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away  ;  and  if  the  vendee  does  not  do  so,  in  a 
reasonable  time,  the  vendor  may  dissolve  the 
contract  and  sell  them  to  another  person 
(Salk.,  113;  6  Mod.  Rep.,  162;  Bull,  JV*.  P., 
50) ;  but  it  does  not  follow  that  he  may  call  on 
the  vendee  to  make  good  any  difference  of 
price.  The  vendor  must  have  it  in  his  power 
to  deliver  the  wheat  before  he  can  call  on  the 
vendee  for  the  price.  Suppose,  after  the  sale 
at  auction,  the  defendants  had  demanded  the 
wheat  of  the  plaintiffs,  and  offered  to  pay  for 
it,  could  the  plaintiffs  have  brought  their 
action  without  a  delivery  1 

Mr.  Welh,  contra.  If  this  was  a  sale  by  the 
plaintiffs,  and  not  by  Pearsall,  then  it  was  not 
a  sale  by  sample.  The  evidence  clearly  shows 
that,  though  the  terms  of  sale  were  stated  by 
Pearsall,  the  bargain  was  not  concluded  by 
him.  That  it  was  not  a  sale  by  sample  is  also 
confirmed  by  the  fact  that  one  of  the  defend- 
ants went  and  examined  the  cargo.  • 

But  admitting  it  to  be  a  sale  by  sample,  we 
contend  that  the  cargo  did  correspond  with  the 
sample,  and  was  good  merchantable  wheat,  ex- 
cept a  few  bushels  which  were  thrown  aside. 
The  plaintiffs  did  not  undertake  that  it  should 
malt.  It  was  enQugh  that  it  would  answer  the 
ordinary  purpose  of  wheat — that  of  being  con- 
verted into  flour.  The  plaintiffs  received  the 
ordinary  price  for  such  wheat,  and  could  have 
sold  it  to  the  manufacturers  of  flour,  at  the 
same  price. 

Admitting  that  a  sale  bv  sample  amounts  to 
a  warranty,  yet  what  did"  the  plaintiffs  war- 
rant ?  That  it  should  make  good  flour ;  not 
that  it  would  make  good  malt.  All  that  can 
reasonably  be  required  under  the  warranty  is 
that  the  great  bulk  of  the  cargo  corresponded 
with  the  sample,  not  that  every  grain  of  wheat 
should  be  equally  good. 

The  subsequent  sale  by  the  plaintiffs  at  auc- 
tion did  not  dissolve  the  contract  made  with 
4O2*]  the  defendants.  After  *the  refusal  of 
the  defendants  to  receive  and  pay  for  the 
wheat,  the  plaintiffs  must  be  considered  as 
their  agents  It  would  be  unreasonable  to 
oblige  the  plaintiffs  to  keep  the  property  for 
an  indefinite  period  of  time,  especially  when  of 
a  perishable  nature. 

It  is  a  settled  practice  that  where  a  mer- 
chant here  orders  goods  from  abroad,  and  the 
goods  sent  do  not  correspond  with  the  order, 
for  the  person  receiving  th^  goods  to  sell  them, 
as  the  agent  of  the  shipper,  and  for  his  account. 
If  a  horse  is  sold  and  warranted  sound,  and 
afterwards  proves  to  be  unsound,  the  vendee 
may  offer  to  return  him,  and  if  the  vendor  re- 
fuses to  take  the  horse  back,  the  vendee  may 
sell  him  for  the  account  of  the  vendor.  On 
the  same  principle  the  vendor  should  have  the 
power  to  sell  where  the  vendee  refuses  to  re- 
ceive the  goods  and  pay  for  them,  when  mer- 
chantable, according  to  the  contract. 

In  the  case  of  Martens  v.  Adcock(4  Esp.  Rep., 
251)  Lord  Ellenborough  decided  that  the  vendor 
might  recover  the  loss,  or  difference  of  price 
arising  on  a  resale,  as  well  as  damages,  for  not 
taking  away  the  goods  ;  andthat  it  was  no  ob- 
jection to  his  recovering  on  the  general  count 
for  goods  sold  and  delivered,  that  he  had  not 
the  goods  then  ready  to  deliver. 

In  the  case  of  Htbbert  v.  Sitee  the  sample  of 
sugar  produced  was  white,  and  the  article  was 
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brown,  and  there  was  a  material  difference  in 
the  value.  I  have  understood  that  in  the  case 
of  Heermance  &  BadcUff  v.  Yeoman*,  decided 
in  this  court  many  years  ago,  the  principle  for 
which  we  contend,  as  to  the  power  of  the 
vendor  of  goods,  to  resell  them,  and  call  on 
the  vendee  for  the  difference  of  price,  was 
adopted. 

Mr.  T.  A.  Emmet,  in  reply.  The  plaintiffs 
knew  that  the  defendants  purchased  the  wheat 
for  the  purpose  of  being  malted.  Pearsall  was 
the  agent  of  the  plaintiffs ;  the  terms  proposed 
by  him  were  accepted  by  the  defendants  ;  and 
*the  plaintiffs  must  be  bound  by  the  [*4O3 
acts  'of  their  agent.  A  sale  by  sample  is  a 
special  warranty  that  the  whole  agrees  with 
the  sample,  and  that  the  whole  article  is  fit  for 
the  same  purpose  as  the  sample.  The  ordinary 
use  of  wheat  sold  in  New  York  is  for  malting 
— at  least  it  is  not  an  extraordinary  purpose  to 
which  it  is  to  be  applied. 

Whether  it  was  a  sale  by  sample  or  not  was 
a  question  of  fact,  and  ought  to  have  been  left 
to  the  jury ;  but  the  judge  decided  it,  and  the 
jury  were  misdirected. 

The  resale  was  a  waiver  of  the  contract,  if 
|  the  defendants  chose  to  consider  it  as  such.  If 
i  the  contract  of  sale  existed,  the  tender  of  the 
|  goods  transferred  the  property  to  the  defend- 
|  ants  ;  but  could  they  have  maintained  trover 
I  for  them  ?    Where  did    the   plaintiffs  obtain 
I  their  authority  to  sell  ?    If  they  had  an  authori- 
i  ty  to  sell,  yet  they  had  no  power  to  sell  on  a 
j  credit.     Suppose  the  purchaser  of  the  wheat, 
|  at  the  resale,  had  failed  before  the  expiration 
of  the  30  days  credit,  must  not  the  plaintiffs 
have  borne  the  loss  ?   Such  a  sale  by  the  plaint- 
iffs on  credit  was  a  complete  act  of  ownership. 
The  true  rule  is  laid  down  in   Langford  \. 
Tyler  (Salk.,  113),  that  where  the  vendee  does 
not  come  and  take  away  the  goods,  and  pay 
for  them,  on    being   requested    to    do  so,  it 
amounts  to  a  dissolution  of  the  contract,  and 
the  vendor  may  sell  the  goods  to  another  per- 
son, without  being  liable  to  an  action  on  the 
contract,  at  the  suit  of  the  original  vendee,  for 
damages.     If  the  contract  be  dissolved,  there 
can  be  no  action  upon  it  in  any  form  ;  unless 
the  power  of  resale,  as  in  the  case  of  Martens 
v.  Adcock  (4  Esp.  Rep.,  251),  is  a  part  of  the 
original  contract  of  sale.     If  the  power  of  re- 
sale is  always  implied,  as  an  incident  to  every 
contract  of  sale,  why  should  it  be  made  an  ex- 
press stipulation  in  sales  at  auction  ? 

The  practice  of  selling  goods  not  corres- 
ponding to  order,  does  not  exist  where  both 
parties  reside  in  the  same  *place.  It  is  [*4O4 
founded  in  necessity,  to  save  the  expense  and 
risk  of  transportation  to  a  great  distance. 

SPKNCER,  J.  The  questions  arising  from 
the  case  are,  1st.  What  was  the  nature  of  the 
sale  of  the  wheat  ?  Is  it  to  be  considered  a 
sale  bv  sample,  and  a  warranty  that  the  cargo 
wouhf  answer  every  purpose  which  the  sample 
would  ?  and, 

3d.  Was  the  subsequent  sale  of  the  wheat  at 
public  auction  such  a  dissolution  of  the  con- 
tract as  to  take  away  the  plaintiffs' right  to  the 
difference  between  the  sale  to  the  defendants 
and  that  at  auction  ? 

In  considering  this  cause,  I  shall  take  it  for 
granted  that  the  sale  of  the  wheat  was  by 
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Pearsall,  the  plaintiffs'  agent ;  that  it  was  by 
sample  ;  that  he  knew  the  defendants'  object 
in  purchasing  was  to  malt  the  wheat,  and  that 
the  sample  malted,  but  the  residue  of  the  cargo 
would  not.  These  admissions  must,  however, 
be  connected  with  other  facts  warranted  by 
the  case,  such  as  that  the  cargo  was  southern 
wheat,  known  to  be  so  by  the  defendants  when 
they  purchased  it  ;  that  the  difference  between 
the  sample  and  the  cargo  consisted  in  a  part  of 
the  latter  being  heated  ;  but  that  it  was  not 
more,  nor  so  much  heated,  as  southern  cargoes 
usually  are,  and  that  the  defendants  are  brewers 
and  malsters. 

It  has  been  frequently  decided  here  that  on 
the  sale  of  a  commodity,  no  action  can  be  sus- 
tained for  any  difference  in  quality  between  the 
thing  contracted  for  and  the  thing  delivered, 
unless  there  be  fraud  or  a  warranty.  I  am  dis- 
posed to  confine  this  rule  to  the  case  of  a  sale 
where  the  thing  sold  is  exhibited,  and  am 
ready  to  admit  that  on  sales  by  sample  there  is 
an  implied  warranty  that  the  sample,  taken  in 
the  usual  way,  is  a  fair  specimen  of  the  thing 
sold.  It  appears  to  me  that  the  sample  by 
which  the  defendants  purchased  was  a  fair  exhi- 
bition of  the  quality  of  wheat  of  which  the  cargo 
consisted  ;  it  was  taken  out  in  the  usual  man- 
4O5*j  ner,  by  *the  plaintiffs'  agent  running 
his  arm  down  and  drawing  out  the  sample  ;  and 
there  is  no  pretense  that  there  was  any  differ- 
ence between  the  sample  and  the  cargo,  except 
that  the  latter  was  heated  in  a  manner  incident 
to  every  cargo  of  southern  wheat.  This  deter- 
ioration of  the  cargo,  and  which  undoubtedly 
prevented  its  malting,  was  a  fact  against 
which  the  exhibition  of  the  sample  did  not 
warrant,  and  it  is  a  fact  with  which  the  de- 
fendant must  be  presumed  acquainted  ;  for 
the  law  will  presume  every  dealer  in  articles 
brought  to  market  acquainted  with  all  the 
circumstances  usually  attendant  on  cargoes 
composed  of  those  articles.  It  seems  to  me  to 
result  necessarily  from  these  facts,  that  the  de- 
fendants' ground  of  refusal  to  receive  the 
residue  of  the  cargo,  after  a  part  had  been  de- 
livered, is  not  that  there  has  been  anything 
represented,  by  the  exhibition  of  the  sample, 
unfair  in  itself  and  deceptive  ;  but  that  the  de- 
fendants themselves  made  the  purchase  with- 
out a  competent  knowledge  of  the  usual  and 
customary  course  of  the  trade.  This,  I  think, 
is  what  they  cannot  be  permitted  to  take  ad- 
vantage of. 

Although  I  have  not  adopted  the  same  course 
of  reasoning  which  was  used  by  the  judge  at 
the  circuit,  the  result  is  the  same,  and  the  evi- 
dence which  he  overruled  I  have  considered 
as  having  been  given. 

The  contract  between  the  parties,  and   its 
part  execution,  produced  a  change  of  property; 
the  defendants  became  entitled  to  the  wheat, 
and  the  plaintiffs  to  the  price  stipulated  to  be 
given  for  it.     After  the  defendants  refused  to 
accept  the  residue  of  the  cargo,  it  was  thrown 
on  the  plaintiffs'  hands  ;  and   they  were,  by 
necessity,  made  the    defendants'    trustees  to 
manage  it ;  and  being  thus  constituted  trustees, 
or  agents,  for  the  defendants,  they  must  either 
abandon  the  property  to  destruction,  by  refus- 
ing to  have   any  concern  with  it,  or  take  a  i 
course  more  for  the  advantage  of  the  defend- ! 
ants  by  selling  it.     There  is  a  strong  analogy  : 
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between  this  case  and  that  of  *the  as-  [*4OO 
sured,  in  case  of  an  abandonment,  when  a  loss 
has  happened,  within  the  terms  of  the  policy, 
and  the  assurer  refuses  to  accept  the  abandon- 
ment. In  both  cases  the  party  in  possession 
is  to  be  considered  an  agent  to  the  other  party 
from  necessity,  and  his  exercise  of  the  right  to 
sell  ought  not  to  be  viewed  as  a  waiver  of  his 
rights  on  the  contract.  This  rule  operates 
justly  as  respects  both  parties  ;  for  the  reasons 
which  induced  the  one  party  to  refuse  the  ac- 
ceptance of  the  property  will  induce  the  other 
to  act  fairly,  and  to  sell  it  to  the  best  advantage. 
It  is  a  much  fitter  rule  than  to  require  it  of  the 
party,  on  whom  the  possession  of  the  thing  is 
thrown,  against  his  will,  and  contrary  to  the 
duty  on  the  other  party,  to  suffer  the  property 
to  perish,  as  a  condition  on  which  his  right  to 
damages  is  to  depend. 

There  are  no  adjudications  in  the  books  which 
either  establish  or  deny  the  rule  adopted  in 
this  case,  but  it  appears  to  me  to  be  founded  on 
principles  dictated  by  good  sense  and  justice. 
A  case  was  mentioned  in  the  argument  (Heer- 
mance  &  Radcliff  v.  Teomans),  decided  in  this 
court  many  years  since,  of  which  no  report  is 
extant.  I  recollect  the  case ;  the  principal 
now  adopted  was  recognized  in  that  case.  On 
the  whole  I  think  the  rule  now  established  by 
the  court  is  a  safe  one,  and  conducive  to  the 
attainment  of  justice  between  the  parties. 

THOMPSON,  and  YATES,  .7.7.,  were  of  the 
same  opinion. 

VAN  NESS,  J.  If  the  circumstances  under 
which  the  sale  in  this  case  was  made  do  not 
imply  a  warranty  that  the  whole  cargo  would 
malt,  and  if  the  plaintiffs  have  not  impaired 
their  right  to  recover,  by  subsequently  dis- 
posing of  that  part  of  the  wheat  which  was 
stored,  upon  the  defendants' refusal  to  receive 
it,  there  *is  no  doubt  but  that  the  ver-  [*4O7 
diet  is  right.  When  the  defense,  which  I  over- 
ruled on  the  trial,  was  opened,  it  struck  me 
that  if  the  law  was  as  it  was  stated  to  be  by 
the  defendants'  counsel,  it  would  operate  very 
unjustly  in  the  present  case,  and  in  all  other 
sales  of  a  similiar  commodity.  I,  therefore.with- 
out  hesitation,  refused  to  admit  it,  and  I  am 
now  perfectly  satisfied  I  was  right. 

Every  fact*  relating  to  the  condition  of  the 
wheat — the  place  from  whence  it  came,  as 
well  as  the  injury  to  which  it  was  liable  in  the 
transportation,  were  as  well  known  to  the  de- 
fendants as  to  the  plaintiffs.  There  was  no 
misrepresentation  or  concealment  ;  and  there 
is  therefore,  no  pretense  for  imputing  the 
least  fraud  to  the  plaintiff  or  his  agent  in  the 
transaction.  If,  then,  the  evidence  that  the 
sample  did  malt  and  the  cargo  would  not  was 
material,  it  must  be  because  there  was  an  im- 
plied understanding  that  the  cargo  would 
answer  the  particular  purpose  to  which  it  is 
said  the  defendants  intended  to  apply  it.  I 
told  the  jury  that  this  was  not  strictly  a  sale 
by  sample,  and  I  still  think  so.  The  defend- 
ants examined  the  wheat  for  themselves,  and 
exercised  their  own  judgments  and  skill  when 
they  agreed  to  buy  it.  I  do  not  mean  to  say 
that  if  the  bulk  of  the  cargo  had  been  unfit 
for  the  purpose  to  which  wheat  is  ordinarily 
applied,  or  if  it  had  not  been  merchantable,  or 
if  it  had  turned  out  to  be  manifestly  inferior  to, 
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or  of  a  different  quality  from  the  sample,  that 
the  defendants  would,  nevertheless,  have  been 
obligated  to  receive  and  pay  for  it.  But  none 
of  these  things  appear  in  this  case.  The  fact 
whether  the  wheat  was  merchantable  or  not, 
was  distinctly  left  *,o  the  jury,  and  it  was  ex- 
pressly stated  by  Pearsall,  one  of  the  defend- 
ants' witnesses,  "that,  except  the  heated  part, 
the  whole  cargo  was  equal  in  quality  to  the 
sample  delivered."  Whether  the  wheat  would 
malt  or  not  was  unknown,  probably,  to  both 
parties ;  and  to  say  that  either  party  con- 
4O8*]  templated  a  warranty  that  it  *would 
malt,  is  not  supported  by  any  one  fact  in  the 
case.  And  it  is  certain  that  nothing  was  more 
foreign  from  the  plaintiffs'  intentions.  The 
defendants  did  not  ask  the  question  ;  and  as 
all  southern  wheat  is  more  or  less  heated, 
which,  it  is  said,  destroys  the  vegetating  quali- 
ty, it  may  fairly  be  presumed  that  the  defend- 
ants knew  that  some  portion,  at  least,  of  this 
cargo  would  not  malt. 

It  the  defendants  intended  to  hold  the  plaint- 
iffs liable  for  a  defect  which  was  equally  un- 
known to  both  parties,  it  was  incumbent  upon 
them  to  have  exacted  an  express  warranty  for 
that^purpose  ;  and  not  having  done  so,  they 
have  no  just  cause  to  complain. 

The  case  of  Parkinson  v.  Lee  (2  East,  314)  is 
a  much  stronger  case  in  favor  of  the  plaintiffs 
than  the  present.  That  was  a  sale  of  hops 
(part  of  which  appeared,  after  the  delivery,  to 
to  be  damaged)  by  sample,  with  a  warranty 
that  the  bulk  of  the  commodity  answered  the 
sample.  The  court  determined  that  the  law 
did  not  raise  an  implied  warranty  that  the 
commodity  should  even  be  merchantable, 
though  a  fair  merchantable  price  had  been 
paid  for  it ;  and  that  if  there  be  a  latent  defect 
existing  at  the  time  of  the  sale,  unknown  to 
the  vendor,  and  without  fraud  on  his  part, 
such  seller  is  not  answerable,  though  the 
goods  turn  out  to  be  unmerchantable.  Law- 
rence, «7..said:  "Here  was  a  commodity  of- 
ferred  for  sale,  which  might  or  might  not 
have  a  latent  defect :  this  was  well  known  in 
the  trade ;  and  the  plaintiff  might,  if  he 
pleased,  have  provided  against  the  risk,  by  re- 
quiring a  special  warranty.  Instead  of  which, 
a  sample  was  fairly  taken  from  the  bulk,  and 
the  plaintiff  exercised  his  judgment  upon  it  ; 
and  knowing,  as  he  must  have  known,  as  a 
dealer  in  that  commodity,  that  it  was  subject 
to  the  latent  defect  which  afterwards  appeared, 
he  bought  it  at  his  own  risk."  Almost  every 
word  of  what  is  here  said,  and  which  is 
reiterated  by  the  rest  of  the  court,  isapplicable 
4O9*J  to  this  case.  The  defect  here  *was 
latent  because  it  was  to  be  detected  by  actual 
experiment  only,  and  it  was  utterly  unknown 
to  the  plaintiff.  The  principle  upon  which 
the  case  of  Parkinson  \.  Lee  was  determined 
has  often  been  sanctioned  by  this  court. 
(Sewm  v.  Wood,  2  Caines.  48  ;  Snell  et  al.  v. 
Moses,  1  Johns.  Rep.,  96  ;  Bayard  v.  Malcolm, 
&c.,l  Johns.  Rep.,  431.) 

In  what  respect  the  case  from  Campbell's 
N.  P.  Rep.  is  supposed  to  apply  to  the  one 
before  us,  I  have  not  been  able  to  discover. 
There  Lord  Ellenborough  goes  expressly  upon 
the  ground  that  the  quality  of  the  sugar  of- 
fered to  be  delivered  was  different  from  the 
sample.  Here  the  quality  of  each  was  the 
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sftme.  There  is  this  further  manifest  distinc- 
tion ;  in  that  case  there  was  an  essential  dif- 
ference between  the  market  price  of  the  sam- 
ple, and  the  bulk  of  the  sugar ;  whereas  in 
this,  the  whole  cargo  was  worth  in  the  mar- 
ket the  whole  price  which  the  defendants 
agree  to  pay  for  it. 

But  it  is  contended  that  the  sale  by  the 
plaintiffs  of  that  part  of  the  cargo  which  was 
stored  has  discharged  the  defendants  from  all 
liability.  This  is  a  very  clear  point.  The  de- 
fendants being  bound  by  the  contract  to  re- 
ceive and  pay  for  the  whole  cargo,  and  hav- 
ing refused  to  do  either,  what  were  the  plaint- 
iffs to  do  ?  The  article  was  perishable,  and 
the  interest  of  all  parties  required  that  the 
most  should  be  made  of  it.  Nothing,  therefore, 
is  more  reasonable  than  that  the  plaintiffs, 
who  were  not  bound  to  store  or  purchase  the 
wheat,  should  be  permitted  to  sell  it  at  the 
best  price  that  could  be  obtained.  The  de- 
fendants have  no  right  to  complain.  Had  they 
taken  the  wheat,  as  they  ought  to  have  done, 
a  sale  by  the  plaintiffs  would  not  have  been 
necessary.  The  recovery  here  is  only  for  the 
difference  between  the  net  proceeds  of  that 
sale  and  the  price  agreed  upon  in  the  original 
contract.  In  the  case  of  Lang  ford  v.  Adminis- 
trators of  Tyler  (1  Salk.,  113,  and  S.  C.,  6 
Mod.,  162)  Holt,  Ch.  J.,  ruled  "that,  after 
notice  *given.  the  vendor  cannot  sell  the[*4 1 0 
goods  to  another,  without  default  in  the  ven- 
dee and,  therefore,  if  the  vendee  do  not  come 
to  pay  and  take  the  goods,  the  vendor  ought 
to  go  and  request  him,  and  then  if  he  do  not 
come  to  pay,  and  take  away  the  goods  in  con- 
venient time,  the  agreement  is  dissolved,  and 
he  is  at  liberty  to  sell  them  to  any  other  per- 
son." The  prerequisites  were  all  complied  with 
before  the  resale  took  place. 

But  it  was  urged  that,  according  to  the  case 
just  mentioned,  the  contract  is  considered  as 
dissolved.  Be  it  so  ;  but  can  there  be  a  doubt 
that  the  defendants  are  liable  for  the  differ- 
ence in  price,  being  a  loss  on  the  resale  ? 
(1  Comyn  on  Con.,  220.)  Such  suits  have  fre- 
quently been  brought ;  and  such,  as  it  respects 
the  wheat  the  defendants  refused  to  accept,  is 
the  present  suit. 

My  opinion,  also,  is  that  the  plaintiffs  are 
entitled  to  judgment ;  but  that  the  interest 
ought  to  be  calculated  according  to  the  rule 
contended  for  by  the  defendants. 

KENT,  Ch.  J.  I  am  of  the  same  opinion. 
The  sale  by  sample  was  not  a  warranty  as  to 
the  soundness  of  the  cargo,  nor  was  it.  so  un- 
derstood by  the  parties.  The  cargo  correspond- 
ed with  the  sample  in  quality  of  grain,  and  that 
was  all  that  was  intended  by  the  exhibition  of 
the  sample.  If  the  purchaser  had  not  been 
willing  to  have  taken  upon  himself  the  risk  of 
the  sound  or  unsound  condition  of  the  wheat, 
he  should  have  called  on  the  plaintiffs  for  a 
special  warranty.  The  case  of  Parkinson  v. 
Lee  (2  East,  314)  is  a  case  in  point  in  support 
of  this  doctrine.  Nor  was  the  subsequent  act 
of  the  plaintiffs,  in  selling  the  wheat  not  de- 
livered, a  waiver  of  their  claim  for  damages 
for  nonperformance  of  the  contract.  The 
usage  in  such  cases  is  to  sell  the  article,  after 
due  notice  to  the  other  party  to  take  it,  and 
that  in  default  of  doing  it,  the  article  will  be 

JOHNS.  REP.,  5. 


1810 


SANDS  v.  TAYLOR. 


410 


sold.  The  usage  is  convenient  and  reasonable, 
and  for  the  best  interest  of  both  parties. 
411*]  *What  was  said  by  Lord  Ch.  J.  Parker, 
in  Cuddee  v.  Rutter  (5  Vin.,  588),  goes  in  sup- 
port of  this  practice.  The  vendor  ought  to  have 
the  benefit  of  that  principle  as  well  as  the  ven- 
dee. It  would  be  unreasonable  to  oblige  him 
to  let  the  article  perish  on  his  hands,  and  run 
the  risk  of  the  solvency  of  the  buyer.  The 
course  adopted  was  proper,  and  ought  to  be 
sanctioned. 

Judgment  for  tJie  plaintiff. 
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Contract  of  sale— Part  delivery.  Distinguished, 
1  Cow.,  353. 

Cited  in— 49  Ind.,  377. 

Re-gale  by  vendor  after  vendee'*  refusal  to  receive.— 
Cited  in— 3  Cow.,  85 ;  4  Cow.,  443  ;  15  Wend.,  497 ;  16 
N.  Y.,  585 ;  30  N.  Y.,  556  ;  18  Hun,  228 ;  23  Barb.,  553  ; 
29  Barb.,  465  ;  34  Barb.,  305 ;  63  Barb.,  213 ;  10  Bos., 
135 ;  1  Sand.,  303 ;  47  Super.,  75 ;  3  Daly,  528 ;  4  Daly, 
32 ;  63  Mo.,  567 ;  21  Wis.,  585. 

Warranty— Sale  by  sampie.— Reviewed— 18  Wend., 
441. 

Cited  in— 4  Cow.,  443 ;  9  Wend.,  26 ;  5  N.  Y..  93 ;  7 
Allen,  32. 

Warranty  as  to  value  not  implied.  Cited  in— 17 
Wend.,  270. 
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CASES  ARGUED  AND  DETERMINED 

IN  THE 

Court  for  the  Trial  of  Impeachments 


AND 


CORRECTION  OF  ERRORS 


OF   THE 


STATE   OF   NEW  YORK, 

FEBRUARY  TERM,  1809. 


DANIEL  PHCENIX,  Appellant, 

ANTHONY  DEY,  JOHN  TAYLOR,  AND 
JACOB  SCHIEFFELIN,  Assignees  of  NA- 
THANIEL G.  INGRAHAM,  a  Bankrupt,  Re- 
spondents. 

Bankruptcy — Answer  of  One  Defendant — Evi- 
dence— Bona  Fide  Preference  to  Creditor — 
Validity — Competency  of  Witness — Evidence. 

The  answer  of  one  defendant  Is  no  evidence 
against  his  co-defendant. 

Subsequent  declarations  by  a  party  to  a  sale  or 
transfer  of  property  which  go  to  take  away  a  vested 
right,  are  not  admissible  evidence. 

A  debtor  in  insolvent  circumstances  may  nona 
Me  (rive  a  preference  to  one  creditor,  to  the  exclu- 
sion of  others ;  and  such  preference,  though  volun- 
tary, is  valid  unless  done  in  contemplation  of  bank- 
ruptcy.   And  even  if  an  act  of  bankruptcy  be  con- 
templated by  the  debtor,  yet,  if  at  the  instance  and  I 
on  the  application  of  a  particular  creditor,  he  pays  j 
such  creditor,  or  assigns  him  property,  such  pay-  ' 
ment  or  assignment  will  be  valid   as   against  thej 
assignees  of  the  bankrupt, 

A,  who  had  been  discharged  under  the  bankrupt  i 
law,  and  whose  estate  would   not,    probably,  pay  | 
more  than  25  per  cent.,  was  held  to  be  a  competent  j 
witness  in  a  suit  brought  by  the  assignee  of  B,  a 
bankrupt,  against  whom  A  had  proved  a  debt  under 
the  commission. 

Citations-3  Johns.,  82 ;  2  B.  &  Pull.,  586 ;  1  T.  R.  i 
156;  IVes.  Jun.,  280. 

IN  February-,  1801,  a  commission  of  bank- 
ruptcy issued  against  Nathaniel  G.  Ingra- 


ham,  who  was  thereupon  declared  a  bankrupt,, 
and  his  estate  thereupon  assigned  to  the 
Respondents,  in  trust,  for  his  creditors.  [*4 1 3 
About  the  beginning  of  October,  1800,  he  be- 
came insolvent,  and  expressed  his  inability  to 
pay  his  notes,  which  were  protested  for  non- 
payment. After  his  public  declaration  of  his 
inability  to  pay  his  debts,  Ingraham,  in  Octo- 
ber, November  and  December,  1800,  made  sev- 
eral assignments  and  transfers  of  his  lands, 
effects  and  debts,  to  individual  creditors  which 
the  respondents,  in  their  bill  in  chancery, 
alleged  were  made  with  a  view  to  benefit  rela- 
tions and  favor  certain  creditors,  in  exclusion 
of  the  rest,  and  in  contemplation  of  bank- 
ruptcy. In  particular,  he  conveyed  to  the  ap- 
pellant, his  father-in-law,  the  first  of  Novem- 
ber, 1800,  certain  lands  of  the  value  of  $3,000, 
though  expressed  to  be  for  the  consideration 
of  $2,000  ;  and  in  November  and  December, 
1800,  assigned  to  him  several  debts  and  prom- 
issory notes  amounting  to  more  than  $3,000. 

He  also  gave  to  the  appellant  his  bond  for 
$5,000  and  a  mortgage  on  his  house  at  Harlem, 
and  delivered  to  him  all  the  furniture  in  the 
house,  besides  paying  him  $1,520  in  money, 
and  delivering  to  him  90  hogsheads  of  sugar, 
of  the  value  of  $3,032. 

He  also  gave  the  appellant  an  order  on  one- 
Timothy  Southmayd  to  deliver  all  the  property 
of  Ingraham  in  his  possession  to  the  appellant, 


NOTE — Debtors  in  insolvent  circumstances — Prefer- 
ence of  creditors. 

In  the  alisence  of  statutory  provisions,  a  debtor  has 
the  right  to  pay  any  creditor  he  pleases  from  funds 
in  his  possession.whatever  the  effect  on  other  credit- 
ors. Widgery  v.  Haskell,  5  Mass.,  144 ;  Johnson  v. 
Whitwell,  7  Pick.,  71 ;  Clark  v.  White,  12  Pet,  178; 
Tompkinsv.  Wheeler,  16  Pet.,  106;  Blakey's  Appeal, 
7  Pa.  St.,  449;  Wakeman  v.  Grover,  4  Paige.  23;  Buf- 
fum  v.  Green,  5  N.  H.,  71 ;  Cook  v.  Pritchard,  5 
Man.  &  G.,  329 ;  Kynaston  v.  Crouch,  14  M.  &  W., 
266 ;  Wall  v.  Lakin,.  13  Met.,  167. 

An  assignment  to  trustees,  in  the  absence  of  statu- 
tory provisions,  absolute  and  unconditional,  con- 
taining no  reservations  in  behalf  of  the  debtor,  will 
be  valid  even  though  it  prefers  one  or  more  credit- 
ors to  others,  unless  it  be  made  under  such  circum- 
stances as  to  extort  from  the  fears  or  apprehensions 
of  the  creditors  an  absolute  discharge  as  the  consid- 
eration for  a  partial  dividend.  Mackie  v.  Cairns,  5 
Cow.,  547 ;  Wintrinjf ham  v.  Laf oy,  7  Cow.,  735 ;  Nic- 
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i  Ion,  v.  Douglass,  2  Hill  Ch.,  443;  Hendricks  v.  Rob- 
inson, 2  Johns.  Ch.,  283 ;  Wilkes  v.  Ferris,  ante.  335 ; 
Murray  v.  Riggs,  15  Johns.  571 ;  Grover  v.  Wake- 
man, 11  Wend.,  187;  Hatch  v.  Smith,  5  Mass.,  42; 
Russell  v.  Woodward,  10  Pick.,  407 ;  Nostrand  v.  At- 
wood,  19  Pick.,  281 ;  Cameron  v.  Montgomery,  13  S. 
&  R.,  128;  Haven  v.  Richardson,  5  N.H.,113;  Hall 
v.  Denison,  17  Vt.,  310;  Marbury  v.  Brooks,  7 
Wheat.,  510  (note  Law.  Ed.);  Nunn  v.  Wilsmore,8  T. 
R.,  521 ;  Cock  v.  Goodfellow,  10  Mod.,  489. 

In  many  States  the  common  law  doctrine  is  modi- 
fled  or  superseded  by  statute. 

Generally  payments  or  transfers  in  contemplation 
of  insoliwicy  or  bankruptcy  are  fraudulent  and' 
void.  As  to  what  is  the  meaning  of  the  term  "  in 
contemplation  of  insolvency."  see  Arnold  v.  May- 
nard,  2  Storv,  349;  Cook  v.  Caldecott,  Moody  &  M., 
525;  Jones  v.  How  land.  8  Met.,  385;  Freeman  v. 
Deming,  3  Sandf .  Ch.,  327. 

See,  further,  Brereton  v.Hull,  1  Denio,  75;  Dodge 
v.  Sheldon,  6  Hill,  9. 
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and  which  the  appellant  received,  to  the 
amount  of  $3.000. 

He  also  transferred  to  his  brother-in-law  21 
shares  in  the  Manhattan  Bank,  in  trust  for  the 
wife  of  Ingraham,  and  which  were  assigned 
afterwards  to  the  appellant,  on  the  same  trust. 

All  these  assignments,  payments  and  trans- 
fers, the  respondents  allege  were  made  after 
the  known  insolvency  of  Ingraham,  when  he 
either  had  committed  an  act  of  bankruptcy  or 
had  it  in  contemplation  to  become  a  bankrupt, 
and  with  an  intention  to  give  the  appellant  an 
illegal  preference  and  security.  The  respond- 
414*]  ents'  bill  *prayed  for  a  general  dis- 
covery, for  an  account,  and  for  general  re- 
lief against  the  appellant,  and  Ingraham  and 
his  wife. 

The  appellant,  in  his  answer,  stated  that  he 
did  not  know  when  Ingraham  became  insolv- 
ent, but  admitted  that  he  might  have  been  in- 
solvent at  the  time  stated  by  the  respondents, 
as  he  did  not,  at  that  time, "generally  pay  his 
notes,  though  he  paid  several  notes  afterwards. 
From  the  17th  May,  1798,  to  the  16th  October, 
1800,  he,  at  various  times,  lent  money  to  In- 
graham, paid  his  notes  and  advanced  him  ready 
money,  which  were  particularly  specified,  and 
stated  in  an  account,  and  amounted  to  about 
$19,000.  To  secure  him  for  the  sum  of  $5,000 
lent  in  1798,  and  a  note  for  $2,000,  indorsed  in 
July,  1800,  Ingraham,  in  August,  1800,  exe- 
cuted the  mortgage  on  the  house  at  Harlem, 
which  was  sold  under  a  decree  of  the  Court  of 
Chancery,  to  which  the  respondents  were  par- 
ties, for  $3,000,  and  no  more.  In  October, 
1800,  and  afterwards,  the  appellant,  not  think- 
ing himself  sufficiently  secure,  applied  to  In- 
graham for  further  security,  who  conveyed  to 
him  the  land  for  $2,000,  which  he  believed  to 
be  its.  real  value,  and  assigned  to  him  some 
notes  and  debts  amounting  to  about  $2,000  ; 
and  on  the  4th  November,  1800,  the  21  shares 
of  the  Manhattan  stock,  which  stood  in  the 
name  of  Mrs.  Ingraham,  were  transferred  to 
the  appellant  for  his  own  benefit,  in  considera- 
tion of  the  advances  made  to  her  husband  and 
not  in  trust  for  her.  That  in  consequence, 
also,  of  his  application  to  Ingraham  for  further 
security,  the  appellant  obtained  a  bill  of  sale 
of  the  furniture,  worth  about  $70,  a  policy  of 
insurance,  a  mortgage  on  some  lots  in  the  city 
of  New  York,  and  a  quantity  of  molasses. 

The  appellant  denied  that  Ingraham,  to  his 
knowledge  or  belief,  committed  an  act  of 
bankruptcy  until  February,  1801;  and  that  he 
415*]  did  not  know  that  he  contemplated  *a 
bankruptcy  at  the  time  he  gave  the  appellant 
the  securities  above-mentioned ;  and  that  Ingra- 
ham, continued  to  do  business  until  February, 
1801;  that  on  a  former  commission  of  bank- 
ruptcy an  inquest  was  taken  in  the  District 
Court  of  the  United  States  the  31st  December, 
1800,  to  try  the  fact  of  bankruptcy,  when  a 
verdict  was  found  disaffirming  that  fact. 

Ingraham,  who  was  examined  as  a  witness, 
confirmed  the  facts  stated  in  the  answer  of  the 
appellant. 

The  depositions  of  Nathaniel  Prime  and 
David  Dickson,  who  were  creditors  of  Ingra- 
ham and  had  proved  their  debts  under  the 
commission,  were  read  in  the  Court  of  Chan- 
cery. They  stated  that  about  the  6th  October, 
1800,  Ingraham  declared  that  in  consequence 
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of  the  absconding  and  failure  of  Nathaniel 
Olcott,  he  was  ruined,  and  unable  to  pay  his 
debts  ;  and  about  the  10th  December,  1800, 
showed  a  small  book  and  pointed  out  certain 
debts  due  to  his  friends,  among  whom  was  the- 
appellant,  whom,  he  said  he  had  secured  to  a 
large  amount  since  his  misfortune,  for  he  was 
determined  that  his  friends  should  not  suffer 
by  him. 

Prime,  when  sworn  upon  the  articles  of  ex- 
ception exhibited  as  to  his  credit,  said  that  he 
had  stopped  a  sum  due  from  Ingraham,  Phoenix 
&  Nixen,  on  account  of  the  debt  due  to  him 
from  Ingraham;  and  not  hearing  of  any  objec- 
tion to  his  account  for  a  considerable  time,  he 
supposed  that  Ingraham,  Phoenix  &  Nixen  had 
allowed  it ;  but  he  was  afterwards  informed 
by  them  that  they  would  not  allow  the  set-off 
of  the  debt  of  Ingraham,  who  told  him,  both 
before  and  after  his  bankruptcy,  that  he  con- 
sidered it  a  debt  of  honor. 

Dickson  was  a  partner  of  one  Stockholm, 
and  was  a  creditor  of  Ingraham  at  the  time  of 
his  bankruptcy;  and  in  1802  was  himself  dis- 
charged under  the  bankrupt  law,  and  the 
whole  amount  of  the  dividends  on  the  estate  of 
Jiim  and  Stockholm  did  not  exceed  five  shill- 
ings in  the  pound.  Dickson  afterwards  died. 

*After  hearing  the  cause,  the  Chan-  [*41O 
cellor,  on  the  18th  September,  pronounced  the 
following  decree : 

"  It  appears  to  the  court  that  all  the  convey- 
ances, assignments,  securities  and  payments 
made  by  Nathaniel  G.  Ingraham,  one  of  the 
defendants,  to  Daniel  Phoenix,  the  other  de- 
fendant, or  for  his  use,  stated  and  set  forth  in 
the  complainant's  bill,  which  were  subsequent 
to  the  sixth  day  of  October,  one  thousand  eight 
hundred,  are  fraudulent  and  void  as  against 
the  complainants,  the  assignees  of  the  said  Na- 
thaniel G.  Ingraham,  a  bankrupt.  It  is,  there- 
fore, ordered^  adjudged  and  decreed  that  the 
same  be  set  aside,  and  that  the  defendant 
Daniel  Phoenix  do  account  for,  and  pay  to  the 
complainants  all  moneys  received  by  him,  be- 
ing the  proceeds  of  property  or  securities  sa 
assigned  ;  and  that  he  assign,  reconvey  and 
deliver  to  the  complainants  all  such  of  the 
said  property,  securities  and  effects  as  have 
not  been  disposed  of  by  him  ;  and  that  it  be 
referred  to  one  of  the  mabters  of  this  court,  to 
take  and  state  an  account  of  all  convey- 
ances, assignments,  securities  or  payments,  of 
the  description  aforesaid,  distinguishing  the 
times  when  the  same  were  made,  for  what  pur- 
pose and  upon  what  considerations,  the  amount 
of  the  sums  actually  received  thereupon,  or 
which  might  have  been  received  without  will- 
ful default  ;  and  that  the  said  master  do  also 
examine  and  report,  at  what  time,  for  what 
purpose,  and  upon  what  considerations  a  cer- 
tain mortgage  on  several  lots  in  the  city  of 
New  York,  mentioned  in  the  answer  of  the 
defendants,  and  stated  to  have  been  made  by 
the  defendant  Nathaniel  G.  Ingraham,  was 
made  and  to  whom,  the  circumstances  attend- 
ing the  execution  thereof  ;  also  the  nature  and 
amount  of  the  policy  of  insurance,  stated  by 
the  defendant  Daniel  Phoenix  to  have  been 
made  in  Philadelphia,  and  alleged  by  him  to- 
have  been  in  his  hands  ;  whether  the  same  was 
restored  to  the  said  Nathaniel  G.  *In-  [*417 
graham  ;  and  when,  and  on  what  considera- 
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tion,  and  fpr  what  purpose,  and  by  what  title, 
if  any,  the  said  mortgage  and  policy  came  into 
the  hands  of  the  said  Daniel  Phoenix  ;  and  that 
further  directions  be  reserved  until  the  coming 
of  the  master's  report." 

From  this  decree  an  appeal  was  entered  to 
in  this  court. 

The  reasons  of  the  decree  were  assigned  by 
the  Chancellor  ;  but  accident  prevents  the  in- 
-sertion  of  them. 

Mr.  Hanson,  for  the  appellant.  The  ap- 
pellant in  this  case  appears  as  a  meritorious 
creditor,  advancing  money,  from  time  to  time, 
without  profit  or  advantage,  to  Ingraham,  to 
enable  him  to  support  his  credit,  and  carry  on 
his  business.  It  was  natural  and  reasonable 
for  him  to  ask,  it  was  equitable  and  honorable 
for  Ingraham  to  give  security,  when,  in  Octo- 
ber, 1800,  the  latter  found  himself  in  failing 
circumstances.  Our  law  permits  such  a  pref- 
erence to  a  meritorious  creditor.  The  mere 
insolvency  of  the  debtor  is  not  sufficient  to 
prevent  his  paying  or  securing  one  creditor,  in 
preference  to  the  others.  (7  Mod.,  139;  1  Bl. 
Rep.,  441;  2  P.  Wms.,  427;  10  Mod.,  497.) 
In  Dizon  v.  Baldwin^  East,  175)  Lord  Ellen- 
borough  said  that  the  debtors,  in  that  case, 
must  have  considered  themselves  in  a  state  of 
insolvency,  and  impending  bankruptcy,  yet, 
"  until  an  act  of  bankruptcy,  thejmdisponendt 
over  goods  remains  in  law  with  the  trader,  un- 
less he  exercise  it  by  wav  of  a  voluntary  and 
fraudulent  preference  of  a  particular  creditor, 
in  contemplation  of  bankruptcy." 

Admitting  that  Ingraham  was  insolvent,  and 
that  the  appellant  knew  it,  still,  unless  the 
preference  was  fraudulent,  and  with  a  view 
to  bankruptcy,  such  preference  is  lawful  and 
valid.  Bankruptcy  is  defined  by  law.  A  per- 
son may  be  a  bankrupt  and  yet  able  to  pay  all 
his  debts.  An  insolvent  may  retrieve  his  affairs 
and  avoid  an  act  of  bankruptcy.  How  are 
creditors  to  know  whether  a  debtor  is  really 
insolvent  or  not  ?  Persons  have  been  known 
4 1 8*]  *to  maintain  their  credit  and  carry  on 
trade  for  several  years,  though  actually  in- 
solvent. 

Did  Ingraham  contemplate  bankruptcy  ? 
And  if  so,  was  there  a  fraudulent  preference  ? 
To  contemplate  bankruptcy  is  to  have  a  deter- 
mination to  commit  an  act  of  bankruptcy.  A 
person  cannot  be  said  to  contemplate  doing 
what  he  intends  not  to  do,  and  which  he  uses 
every  means  in  his  power  to  avoid.  The  evi- 
dence shows  that  Ingraham  had  determined 
not  to  be  a  bankrupt ;  and  the  inquest  of  the 
jury,  in  December,  1800,  found  that  he  had 
done  no  act  of  bankruptcy.  There  was  no  act 
of  bankruptcy  fixed  until  January.  1801,  after 
all  the  payments  and  securities  to  the  ap- 
pellant. 

But  admitting  Ingraham  did  contemplate 
bankruptcy,  yet,  I  contend,  the  securities 
taken  by  the  appellant  are  not  void.  It  is 
only  voluntary,  preferences,  given  in  contem- 
plation of  bankruptcy,  that  are  held  void. 
Voluntary  preference  is  spontaneous,  without 
any  application  or  request  of  the  creditor.  If 
the  creditor  applies  for  payment  or  security ; 
if  he  sues  or  presses  the  debtor,  who  gives  him 
a  preference,  it  is  not  considered  as  voluntary; 
and  if  done  bona  fidt  it  is  valid. 

In  the  case  of  Atkin  v.  Baneick  (1  Str.,  165), 
1  (>(!(> 


in  5  Geo.  I.,  there  must  have  been  a  contem- 
plation of  bankruptcy,  yet  the  transfer  of  the 
goods  by  the  debtor  was  held  valid.  Lord 
Mansfield,  in  Harman  v.  Fisher  (Cowper,  125), 
said  the  judgment  in  that  case  was  right,  but 
the  reasons  wrong.  I  mention  the  case  to 
show  that  no  judge  or  lawyer  then  supposed 
that  a  mere  contemplation  of  bankruptcy 
would  avoid  a  bona  Reconveyance  made  for 
a  valuable  consideration.  The  doctrine  that 
acts  done  in  contemplation  of  bankruptcy, 
which  would  otherwise  be  valid,  are  void,  was 
unknown  to  the  English  law,  until  introduced 
and  established  by  Lord  Mansfield  and  Mr. 
Justice  Buller,  about  the  year  1774,  and  was  a 
departure  from  the  ancient  rule.  (Bulst.,  582.) 
Lord  Thurlow  was  dissatisfied  with  these  cases 
of  contemplated  bankruptcy,  and  could  not 
conceive *how  they  could  be  supported.  [*4  Id 
(1  Vesey,  Jun.,  280.)  He  said  that  a  man's 
being  in  failing  circumstances  was  a  good 
reason  for  pressing  him ;  that  though  the 
creditor  knew  the  debtor  was  insolvent,  it  did 
not  amount  to  anything.  In  the  case  Ex-parte 
Scv,damore  (3  Vesey,  Jun. ,  87)  Lord  Loughbor- 
ough  said  it  was  a  nice  doctrine,  and  he  felt 
no  inclination  to  extend  it.  "One  feels  little 
difficulty  to  accede  to  it,  where  a  person,  about 
to  commit  an  act  of  bankruptcy,  knowing  he 
has  but  very  little  time  to  stand,  voluntarily, 
without  any  pressure,  delivers  over  effects  to  a 
particular  creditor."  "But  if  you  go,  by  ex- 
tension, to  apply  that  to  the  case,  which  is 
nothing  more  than  that  the  act  has  been  fol- 
lowed by  bankruptcy,  you  render  it  impossible 
for  any  man,  in  the  common  course  of  busi- 
ness, to  transact  with  a  person  liable  to  the 
bankrupt  laws.  It  is  not  necessary,  absolutely, 
to  have  a  bailiff  in  a  man's  presence  to  induce 
him  to  do  the  act.  The  creditor  comes,  with 
a  pressing  demand  on  the  feelings  and  con- 
science of  the  man.  He  presses  for  a  security. 
The  debtor  gives  him  a  particular  security. 
Suppose  it  were  a  mortgage  ;  I  cannot  conceive 
any  ground  to  defeat  it." 

In  Rust  v.  Cooper  (Cowper,  634)  the  counsel 
for  the  plaintiff  says,  a  trader,  before  any  act 
of  bankruptcy  committed,  has  such  a  property 
in  and  power  over  his  effects  as  to  do  acts 
which,  by  consequence,  may  give  one  creditor 
a  preference  to  another  ;  yet,  if  he  is  insolvent, 
or  has  an  act  of  bankruptcy  in  contemplation, 
he  can  do  no  act  out  of  the  usual  course  of 
trade  in  favor  of  a  particular  creditor."  And 
Lord  Mansfield,  in  the  same  case,  lays  it  down 
that  "if,  in  a  fair  course  of  business,  a  man 
pays  a  creditor,  who  comes  to  be  paid,  not- 
withstanding the  debtor's  knowledge  of  his 
own  affairs,  or  his  intention  to  break ;  yet, 
being  a  fair  transaction,  in  the  course  of  busi- 
ness, the  payment  is  good  ;  for  the  preference 
is  got  consequentially,  and  not  by  design."  In 
various  cases,  subsequently  decided,  it  has 
been  held  *that  when  a  debtor,  on  [*42O 
being  called  upon  by  a  creditor  for  payment, 
pays  or  secures  him,  such  payment  or  security 
is  valid,  though  the  debtor  contemplated  bank- 
ruptcy. (1  Term  Rep.,  156,  rwte;6Term  Rep., 
152.)  * 

The  decree  of  the  Court  of  Chancery,  if  it 
has  any  foundation,  must  rest  on  the  evidence 
of  Prime  and  Dickson,  both  of  whom  were 
creditors  of  Ingraham,  and  had  proved  their 
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debts  under  the  commission.  The  latter,  also, 
had  become  a  bankrupt  and  obtained  his  dis- 
charge. Though  he  afterwards  died,  he  was 
interested  at  the  time  he  gave  his  evidence,  to 
increase  his  dividend  out  of  the  estate  of  In- 
grahatn  ;  and,  however  small  that  interest  may 
be.  it  is  enough  to  render  him  incompetent. 

Messrs.  Sandford  and  Henry,  contra.  This 
case  is  to  be  decided  on  the  principles  of  the 
bankrupt  law.  The  law  of  the  United  States 
was  framed  on  the  same  principles  as  the  law 
of  England,  the  object  of  which  is  to  produce 
an  equal  division  of  the  property  of  a  merchant 
among  his  creditors.  It  is  among  the  settled 
and  vital  principles  of  this  law  that  all  acts 
done  by  a  debtor  after  his  insolvency,  volun- 
tarily, out  of  the  usual  course  of  trade,  in  order 
to  prefer  a  particular  creditor,  are  void  ;  and 
that  every  voluntary  transfer  of  property, 
made  in  contemplation  of  bankruptcy,  is  void, 
however  meritorious  may  be  the  favored  cred- 
itor. (Hinton's  case,  Freeman,  270 ;  Rust  v. 
Cooper,  Cowp.,  629  ;  Harmon  v.  Fisher,  Cowp., 
117;  Cook's  B.  L.,  ch.  8,  sec.  12;  2  P.  Wms., 
127;  4  Burr.,  2239;  Cullen's  B.  L.,  277,  281.) 
A  contemplation  of  bankruptcy  is  not  a  deter- 
mination to  become  a  bankrupt  at  all  events. 
It  is  sufficient,  if  the  debtor,  knowing  the  in- 
solvency of  his  situation,  has  his  bankruptcy  in 
view,  and  disposes  of  his  property  with  that 
view. 

In  the  case  of  Neate  v.  Ball  (2  East,  117)  the 
intention  of  the  debtor  was  admitted  to  be 
honest  and  bona  fide,  and  the  contemplation 
of  bankruptcy  was  inferred  from  his  situation 
and  circumstances  indicating  an  approaching 
bankruptcy.  (1  Johns.  Rep.,  370;  3  Johns. 
Rep.,  71.)  The  language  of  Ingraham  shows 
lie  had  bankruptcy  in  view.  He  declared  that 
42 1*]  he  was  a  ruined  man  ;  *he  said  he  did 
not  wish  or  intend  to  become  a  bankrupt  un- 
less compelled.  His  very  solicitude  to  avoid 
an  act  of  bankruptcy  is  evidence  that  he  had 
it  in  contemplation.  The  knowledge  of  his 
insolvency,  the  avowed  preference  of  a  par- 
ticular creditor,  the  time  and  manner  of  the 
conveyance,  without  any  pressure  by  the  ap 
pellant,  who  was  his  father-in-law  ;  the  trans- 
fer by  way  of  security,  and  not  in  the  ordi- 
nary course  of  trade,  without  any  account 
stated  between  the  parties,  are  all  circum- 
stances which  corroborate  each  other,  and 
lead  to  the  inevitable  conclusion  that  Ingra- 
ham did  contemplate  a  bankruptcy,  and  in- 
tended to  secure  the  appellant  against  the  con- 
seauences  of  that  event. 

In  Rust  v.  Cooper  Lord  Mansfield  laid  great 
stress  on  its  being  a  security  given  to  the  cred- 
itor, or  "a  plank  to  save,"  and  distinguished 
between  a  preference  got  consequentially  and 
a  designed  preference — the  latter  he  considered 
as  fraudulent.  In  the  present  case,  Ingraham, 
after  he  became  insolvent,  avowed  the  pref- 
erence he  had  given  to  the  appellant  and 
others. 

It  is  said  that  the  securities  were  obtained  on 
the  application  of  the  appellant ;  but  part  of 
them  were  obtained  without  any  request.  But 
what  is  that  application  of  a  creditor,  which 
will  render  a  transaction  of  this  kind,  and 
under  these  circumstances,  valid  ?  It  must  be 
a  real  pressure,  not  a  simple  request,  or  ami- 
cable arrangement.  There  was  no  threat,  no 
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suit,  no  idea  of  any  legal  coercion  whatever. 
Ingraham  was  perfectly  satisfied  of  the  friend- 
ship of  the  appellant,  and,  that  whatever 
might  be  the  result,  he  should  not  be  pressed. 

The  application  of  a  creditor,  in  order  to 
render  the  securities  valid,  should  be  the  sole 
motive,  the  essential  cause  of  the  preference. 
There  should  be  no  voluntary  consent  on  the 
part  of  the  debtor.  The  quo  animo  of  both 
parties,  Lord  Kenyon  (1  Term  Rep.,  156,  note) 
observed,  must  be  considered. 

*  As  to  the  compentcy  of  the  witnesses  [*422 
Prime  and  Dickson,  that  question  was  re- 
served at  the  hearing  before  the  Chancellor, 
who  made  a  separate  order  declaring  them 
competent.  From  that  order  no  appeal  has 
been  entered  ;  it  cannot,  therefore,  be  reviewed 
here.  But  Prime  was  not,  in  fact,  interested  ; 
he  had  charged  the  amount  of  his  debt  due 
from  Ingraham,  in  his  account  with  Ingraham, 
Phoenix  &  Nixen,  and  as  no  objection  was 
made  to  the  account,  within  a  reasonable 
time,  it  must  be  considered  as  acquiesced  in. 
(2  Vesey,  239.)  Ingraham  also  promised  to 
pay  the  money  after  his  discharge,  as  an  hon- 
orary debt,  so  that  Prime  had  his  election  to 
proceed  against  the  estate  or  person  of  Ingra- 
ham, and  the  proof  of  the  debt  ought  to  have 
been  expunged. 

Mr.  T.  A.  Emmet,  in  reply.  Three  things 
are  requisite  to  make  the  securities  given  by 
Ingraham  to  the  appellant  void  :  1.  That  they 
were  voluntary  and  unsolicited. 

2.  That  they  were  given  with  a  view   of 
preference  ;  and 

3.  In  contemplation  of  bankruptcy. 

A  payment  made,  or  security  given,  with  a 
view  to  a  discharge  under  the  Insolvent  Act, 
does  not  render  them  void.  Insolvency  does 
not  in  this  country  necessarily  imply  the  con- 
templation of  bankruptcy,  which  is  an  inten- 
tion to  commit,  or  submit  to,  an  act  of  bank- 
ruptcy. This  should  have  been  fully  made 
out  by  the  proof ;  but  it  is  expressly  denied  in 
the  answer. 

In  the  case  of  Walker  v.  Burrows  there  was 
an  assignment  and  delivery  of  goods  to  the  son 
by  the  father,  who  afterwards  became  a  bank- 
rupt ;  yet  Lord  Hardwicke  refused  to  set  aside 
the  bill  of  sale.  In  Unwinv.  Oliver,  cited  in  1 
Burrow's  Rep.,  481,  there  was  an  assignment 
of  debts  mentioned  in  a  schedule,  to  indem- 
nify securities ;  and  a  month  after  the  assign- 
ment the  party  became  a  bankrupt ;  and  Lord 
Hardwicke  said  he  would  not  set  aside  the 
assignment,  as  fraudulent  in  chancery,  unless 
it  was  also  fraudulent  in  a  court  of  law,  and 
also  an  act  bankruptcy. 

*In  Smith  v.  Payne  (6  Term  Rep.,  [~423 
152)  the  creditor  knew  the  debtor  to  be  in  dis- 
tressed circumstances,  and  unable  to  pay  his 
debts,  when  he  applied  for  security,  and  re- 
ceived part  of  the  debtor's  stock  in  trade,  yet 
this  was  held  to  be  a  valid  transaction,  though 
the  creditor  did  not  threaten  a  suit. 

A  voluntary  payment  is  void,  unless  made 
in  the  ordinary  course  of  business  ;  but  giv- 
ing security,  on  the  request  of  a  creditor,  is 
necessary  in  the  ordinary  course  of  business; 
and,  in  this  case  it  was  strictly  so.  That  the 
creditor  knew  of  the  insolvency,  or  impend- 
ing bankruptcy  of  the  debtor,  does  not  alter 
the  case. 
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In  Hartshorn  v.  Slodden  (2  Bos.  &  Pull.,  582) 
the  creditor,  knowing  the  debtor  to  be  in  fail- 
ing circumstances,  applied  to  him.  and  re- 
ceived goods  out  of  his  shop,  for  a  bond  not 
then  due,  and  the  payment  was  held  to  be 
valid.  A  creditor  is  under  no  legal  or  moral 
obligation  not  to  gain  a  preference  ,  and  where 
he  sees  the  affairs  of  his  debtor  going  to  wreck, 
he  may  seize  the  tabula  ex  naufragw.  The  dis- 
tinction is  between  a  voluntary  preference  and 
a  preference  at  the  instance  or  importunity  of 
the  creditor.  (Doug.,  89  ;  Cowp.,  124,  629  ;  1 
Term  Rep.,  156,  note  ;  6  Term  Rep.,  152  ;  1 
Vesey,  Jun.,  280  ;  3  Vesey,  Jun.,  85.)  It  will 
be  found  to  be  laid  down  in  all  the  cases  that  a 
creditor  may,  by  application,  or  using  dili- 
gence, obtain  a  preference.  If  some  of  the 
securities  were  not  given  at  the  immediate  in- 
stance of  the  appellant,  they  were  clearly  given 
in  consequence  of  such  application. 

The  testimony  of  Prime  and  Dickson  can  be 
admitted  for  no" other  purpose  than  to  discredit 
Ingraham  ;  and  admitting  that  to  be  the  effect 
of  their  evidence,  then  the  cause  rests  simply 
on  the  bill  and  answer,  and  the  appellant  hav- 
ing denied  all  the  equity  in  the  bill,  it  ought  to 
be  dismissed.  But  Prime,  having  elected  to 
proceed  under  the  commission  for  his  debt, 
was  clearly  incompetent.  And  Dickson  was 
incompetent,  though  his  interest  was  remote  ; 
for  a  bankrupt  is  always  incompetent  without 
a  release,  until  his  affairs  are  settled. 

424*]  *SPENCER,  J.  By  the  decree  of  the 
Court  of  Chancery  in  this  case,  all  the  con- 
veyances, assignments,  securities  and  pay- 
ments made  by  Ingraham,  the  bankrupt,  to  the 
appellant,  or  for  his  use,  stated  and  set  forth 
in  the  bill  of  complaint,  and  which  were  made 
subsequent  to  the  6th  of  October,  1800,  are  ad- 
judged to  be  fraudulent  and  void  as  against 
the  assignees  of  the  bankrupt,  and  are  set  aside, 
and  the  appellant  is  ordered  to  account  for, 
and  pay  to  the  respondents  all  moneys  received 
by  him,  being  the  proceeds  of  property,  or 
securities  so  assigned,  and  to  assign  and  re- 
convey  such  as  had  not  been  disposed  of  by 
him.  The  decree  refers  several  things  to  the 
master,  which  it  is  not  necessary  for  me  to 
state. 

In  considering  this  case,  I  shall  confine  my- 
self to  the  examination  of  two  points  only. 

1.  Whether  there  was  sufficient  evidence  to 
authorize  the  conclusion,  that  Ingraham  con- 
templated an  act  of  bankruptcy  when  he  exe- 
cuted the  conveyances,  and  made  the  assign- 
ments and  payments  to  the  appellant,  which 
have  been  adjudged  fraudulent  and  void. 

2.  Whether,  if  Ingraham  did,  at  that  time, 
contemplate  an  act  of  bankruptcy,  the  applica- 
tion of  the  appellant  to  him  for  further  securi- 
ty, and  the  giving  the  same  accordingly,  were 
not  valid  acts,  notwithstanding  a  subsequent 
act  of  bankruptcy. 

I  shall  not  enter  into  a  repetition  of  the  var- 
ious facts  in  the  case,  but  shall  notice  such 
prominent  ones,  as  are  necessary  to  the  con- 
sideration of  the  points  proposed  to  be  ex- 
amined. 

There  is  one  fact  beyond  all  controversy, 
that  the  appellant  had  advanced  to  the  bank- 
rupt, at  various  times,  large  sums  of  money,  and 
furnished  him  with  his  credit  for  other  sums, 
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which,  eventually,  the  appellant  had  to  pay. 
These  advances  began  in  May,  1798,  and  were 
continued  down  to  the  latter  part  of  the  year 
1800.  These  loans  appeared  to  have  proceeded 
from  the  relation  which  existed  between  the 
parties,  the  appellant  being  *the  father-  [*42.r> 
in-law  of  the  bankrupt,  who  was  doing  busi- 
ness as  a  merchant,  and  whose  exigencies  seem 
to  have  required  the  appellant's  aid.  The  mo- 
tives to  the  advances  he  made,  may  be  con- 
sidered as  dictated  by  friendship,  and  with  a 
view  to  aid  the  bankrupt  in  his  business. 
The  appellant  stands  before  the  court  in  a 
meritorious  light,  and  will  be  protected  in  any 
security  he  may  have  legally  acquired. 

The  only  evidence  in  chief  in  the  cause,  on 
which  the  respondents  can  rest,  to  make  out 
that  Ingraham  contemplated  an  act  of  bank- 
ruptcy when  he  gave  the  appellant  the  secur- 
ities, attempted  to  be  set  aside,  is  his  answer 
on  oath,  and  the  testimony  of  Ingraham,  a 
witness  on  the  part  of  the  appellant. 

The  answer  admits  that  the  appellant  be- 
lieved Ingraham  to  be  insolvent  about  the  time 
mentioned  in  the  bill,  which  I  presume  to  be 
the  6th  of  October,  1800,  and  that  he  did  not, 
in  consequence  thereof,  generally  pay  his  notes 
at  the  bank,  or  elsewhere ;  it  alleges  that 
Ingraham,  until  a  short  time  before  he  was  de- 
clared a  bankrupt,  always  appeared  solicitous 
to  avoid  doing  anything  that  might  be  deemed 
an  act  qf  bankruptcy,  and  that  Ingraham  did 
not,  to  his  knowledge  or  belief,  commit  an  act 
of  bankruptcy  until  February,  1801,  and  that 
the  appellant  did  not  know  whether  he  had  it 
in  contemplation  or  not,  at  the  time  when  the 
securities  were  given,  to  become  a  bankrupt. 

The  testimony  of  Ingraham  states  that  after 
the  month  of  October,  1800,  he  continued  to 
do  business  as  a  merchant,  almost  to  the  time 
when  he  was  declared  a  bankrupt,  and  that  he 
paid  several  notes  and  other  debts  to  a  large 
amount ;  that  at  the  time  of  giving  the  moneys 
and  securities  to  the  appellant,  he  had  no  in- 
tention of  becoming  a  bankrupt,  nor  did  he 
make  any  such  conveyances,  assignments  or 
payments  in  contemplation  of  bankruptcy. 

*The  most  which  can  be  deduced  [*42G 
from  this  evidence  is,  that  Ingraham  was  in- 
solvent ;  but  it  expressly  rejects  the  idea  that 
the  acts  done  were  in  contemplation  of  bank- 
ruptcy. Reference  has  been  had  to  the 
answer  of  Ingraham,  and  the  testimony  of 
Dickson  and  Prime,  to  impeach  that  part  of 
his  evidence  which  denies  that  what  he  did  to 
secure  the  appellant  was  in  contemplation  of 
bankruptcy.  If  it  be  admitted  that  his  answer 
and  the  declarations  he  made  completely  pro- 
duce that  effect,  still  the  fact  is  to  be  made  out 
affirmatively,  that  the  preference  given  to  the 
appellant  was  in  contemplation  of  bankruptcy; 
for  no  propositions  can  be  clearer  than  that 
the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant ;  and  that  the  declara- 
tions of  the  party  to  a  sale  or  transfer,  going 
to  destroy  and  take  away  the  vested  rights  of 
another,  cannot  ex  post  facto,  work  that  con- 
sequence, nor  be  regarded  as  evidence  against 
the  vendee  or  assignee.  The  book  which  Prime 
says  Ingraham  showed  him  in  December,  1800, 
in  which  were  the  names  of  certain  creditors 
who  were  friends,  and  whom  he  said  he  had 
secured  to  a  large  amount  since  his  failure,  as 
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he  was  determined  his  friends  should  not  suf- 
fer, stands  upon  the  same  principle  ;  for  if  the 
subsequent  declarations  of  the  party  making 
the  sale  and  transfer  of  his  property  are  not 
•evidence,  surely  the  ex-parte  acts  of  such  per- 
son cannot  be  evidence. 

If,  then,  the  ex  post  facto  acts  and  declara- 
tions of  Ingraham  are  not  evidence  against  the 
appellant,  and  can  only  be  used  to  impeach 
Ingraham's  testimony,  admitting  that  testi- 
mony so  far  to  be  impeached,  there  is  no  evi- 
dence of  an  act  of  bankruptcy  contemplated, 
nor  any  circumstance  from  which  to  infer  it, 
but  the  simple  fact  of  Ingraham's  insolvency  ; 
•and  the  court  is  without  any  evidence  to  show 
the  nature  and  extent  of  this  insolvency,  and 
whether  it  was  irretrievable  and  desperate'  or 
not. 

That  an  insolvency  is  no  objection  to  giving 
a  preference,  unless  it  be  shown  that  a  bank- 
427*]  ruptcy  was  contemplated  *at  the  time, 
was  decided  in  the  Supreme  Court,  in  the  case 
of  M'Menomy  &  Townsend  v.  Fei-ris  (3  Johns. 
Rep.,  82).  That  principle  will  be  found  ad- 
mitted and  acted  upon  in  a  great  variety  of 
cases.  It  is  founded  upon  the  right  which 
every  man  has  to  dispose  of  his  property  to 
whom  he  pleases  for  an  adequate  considera- 
tion, and  in  satisfaction  of  his  debts,  until  he 
commits  an  act  of  bankruptcy,  or  contemplates 
so  to  do  ;  and  where  a  part  only  of  the  in- 
solvent's estate  is  transferred  for  the  payment 
of  a  just  debt,  though  the  act  be  voluntary  on 
the  part  of  the  insolvent,  the  transaction  is  not, 
on  that  ground,  impeachable. 

I  have  hitherto  supposed  that  Dickson  and 
Prime  were  competent  witnesses,  and  their 
testimony  had  produced  the  effect  of  discredit- 
ing Ingraham,  in  that  part  of  his  testimony 
which  goes  to  deny  that  he  contemplated  bank- 
ruptcy when  he  gave  the  appellant  the  securi- 
ties for  his  debt.  I  do  not  propose  to  enter 
into  a  minute  discussion  of  the  question  of 
their  competency  ;  because,  if  they  were  com- 
petent, and  the  fullest  effect  be  given  to  their 
testimony,  it  does  not  go  to  make  out  the  fact 
that  bankruptcy  was  contemplated,  as  it  is  not 
evidence  in  chief.  Dickson  appears  to  me  to 
have  been  a  competent  witness,  his  interest 
being  remote  and  contingent.  This  is  not  the 
case  with  Prime  ;  he  was  a  creditor  of  Ingra- 
ham's, had  proved  his  debt  under  the  commis- 
ison,  and  had  a  right  to  a  distributive  part  of 
the  bankrupt's  estate,  and  his  testimony  went 
•directly  to  increase  that  fund.  Prime's  debt 
was  not  extinguished  by  the  transaction  in 
which  he  acted  as  a  broker  for  the  firm  of  In- 
graham, Phoenix  &  Nixen.  There  are  cases  in 
which  the  rendering  an  account  and  an  acquies- 
cence in  it,  for  a  considerable  time,  by  the 
party  to  whom  it  is  rendered,  will  preclude 
that  party  from  disputing  the  items,  or  calling 
for  vouchers  to  substantiate  it.  In  the  present 
case  there  is  no  controversy  as  to  vouchers. 
Prime  clearly  had  no  right  to  make  the  charge 
428*]  against  the  firm :  he  has  not  *been 
credited  the  money  ;  and  although  he  has  not 
been  resorted  to  for  payment,  nothing  has 
taken  place  to  absolve  him  from  his  respon- 
sibility. 

On  the  second  question,  how  far  forth  pay- 
ments obtained  by  a  creditor,  on  his  applica- 
tion, after  the  debtor  contemplates  an  act  of 
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bankruptcy,  but  before  one  is,  in  fact,  com- 
mitted, are  to  be  upheld,  I  confess  I  have  lit- 
tle difficulty.  It  will  be  unnecessary  to  go  into 
an  elaborate  examination  of  the  cases  ;  but  it 
may  be  safely  advanced,  that  there  is  not  a 
case  to  be  met  with  which  denies  this  position, 
that  if  even  an  act  of  bankruptcy  be  con- 
templated by  the  debtor,  yet  if,  at  the  instance, 
and  on  the  application  of  the  creditor,  he 
makes  payment,  or  assigns  property,  such  pay- 
ment or  assignment  is  valid,  as  against  the  as- 
signees of  the  bankrupt.  As  to  the  degree  of 
pressure,  or  the  urgency  of  the  solicitation, 
this  case  comes  within  the  principles  sanction- 
ed by  the  opinions  of  very  distinguished  judges. 

In  the  case  of  Hartshorn  et  al.  v.  Slodden  (2 
Bos.  &  Pull.,  586)  the  debt  was  not  due,  and 
both  parties  knew  that  there  could  be  no  legal 
process  made  use  of ;  yet  the  court  decided 
that  the  preference  was  legally  acquired,  on  the 
principle  that  if  a  security  be  bona  fide  given 
under  the  impression  of  an  obligation,  and  not 
springing  from  the  voluntary  act  of  the  bank- 
rupt, such  security  is  good  ;  and  in  that  case 
the  preference  was  given  when  the  debtor  was 
in  failing  circumstances,  and  that  known  to  the 
creditor,  and  the  motive  of  his  conduct.  So, 
also,  in  the  case  of  Thompson  v.  Freeman  (1 
Term  Rep.,  156),  there  was  no  existing  debt 
which  could  be  enforced  ;  still  the  act  creat- 
ing the  preference  was  upheld,  on  the  principle 
that  it  was  not  voluntary,  because  it  was  not 
spontaneous. 

In  the  case  of  Teates  v.  Groves  (1  Vesey, 
Jun.,  280)  the  Lord  Chancellor  held  that  in- 
solvency was  no  objection  to  the  creditor's 
receiving  payment,  for  that  the  bankrupt  be- 
ing in  failing  circumstances,  is  a  good  reason 
*tor  pressing  him.  I  assent  to  the  [*429 
principle  that  a  creditor  is  not  restrained, 
either  by  law,  or  the  principles  of  morality 
and  good  faith,  from  obtaining  payment  of 
his  debtor,  until  the  very  moment  an  act  of 
bankruptcy  is  committed ;  and  until  then 
there  is  no  legal  restraint  on  the  bankrupt 
from  giving  a  perference,  provided  it  be 
not  by  his  own  unsolicited,  voluntary  act ;  if 
the  gaining  a  perference,  by  the  act  of  the 
creditor,  is  not  unlawful,  if  the  debtor  is  not 
restrained  from  parting  with  his  property,  on 
the  application,  and  at  the  instance  of  his 
creditor,  how  is  it  possible  that  such  an  act, 
valid  in  all  its  parts,  can  be  considered  fraud- 
ulent and  void  ?  It  appears  to  me  to  be  con- 
trary to  a  maxim  long  established  in  courts  of 
equity,  that  where  the  rights  of  persons  are 
equal,  and  where  each  has  the  same  equity, 
and  one  has  obtained  a  plank  by  which  he 
can  save  himself  at  law,  equity  ought  not  to 
devest  him  of  it. 

That  the  appellant  obtained  his  securities 
on  application  is  manifest,  not  only  from  his 
answer,  but  from  the  evidence  of  the  bank- 
rupt. It  has  been  urged  that  the  application 
went  only  to  a  part  of  the  securities,  and  that 
a  policy  of  insurance  effected  in  Philadelphia, 
which  formed  a  part  of  them,  had  been  ex- 
changed by  the  appellant  with  the  bankrupt 
for  a  cargo  of  molasses  ;  and  thus,  with  re- 
spect to  the  molasses,  the  preference  was  lost. 
It  appears  to  me  that  the  evidence  warrants 
the  conclusion,  that  all  the  payments  and 
securities  given  by  the  bankrupt  were  in  con- 
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sequence  of  applications  by  the  appellant, 
and  if  the  policy  was  valid  in  his  hands,  the 
molasses,  which  was  its  substitute,  stands  on 
the  same  footing. 

On  both  of  the  points,  which  I  have  thus 
briefly  considered,  it  appears  clearly  to  me 
that  the  fact  and  law  of  the  case  have  been 
mistaken,  and,  consequently,  that  the  decree 
must  be  reversed. 

It  has  been  suggested  that  an  account  ought 
to  be  directed,  as  there  is  in  the  appellant's 
43O*]  hands  a  balance  due  *the  respondents, 
as  assignees  of  Ingraham  ;  there  appears  no 
foundation  for  the  suggestion  ;  and  to  direct 
an  account,  under  these  circumstances,  would 
be  productive  of  useless  litigation. 

KENT,  C h.  J.,  and  VAN  NESS,  J.,  were  of 
the  same  opinion. 

THOMPSON,  and  YATES,  JJ.,  were  absent. 

The  rest  of  the  court  concurred  ;  it  was 
thereupon,  ordered,  adjudged  and  decreed 
that  the  order  or  decree  of  the  Court  of  Chan- 
cery be  reversed,  and  that  the  bill  of  the  com- 
plainants be  dismissed,  &c. 

Judgment  of  reversal. 

Evidence— Subsequent  declarations  by  party  to  sale. 
Cited  in— 3  Cow.,  622;  56  N.  Y.,  278;  25  Barb.,  510; 
8  Bos.,  86. 

Answer  of  one  defendant  not  evidence  against  the 
other.  Cited  in-3  Wend.,  644;  1  Barb.  Ch.,  119; 
Hoffrn.,  453. 

Witness— Interest  in  question— Competency.  Cited 
in— 9  Cow.,  633. 

Jurisdiction— Action  by  assignee  of  bankrupt. 
Cited  in— 63  Barb.,  344 ;  60  Barb.,  452 ;  46  How.  Pr., 
225 ;  14  Abb.  N.  S.,  178 ;  8  Bank.  Reg.,  163. 


JAMES  CHEETHAM,  Plaintiff  in  Error, 

». 
THOMAS  TILLOTSON,  Defendant  in  Error. 

Libel — Pleadings — Judgment  by  Default — Writ 
of  Inquiry —  Writ  of  Error. 

In  a  declaration  for  a  libel,  the  plaintiff  alleged 
that  the  defendant  had  published  several  libels 
airainst  him,  in  a  certain  newspaper,  and  after  set- 
ting1 out  one  part  of  the  publication,  with  innuen- 
does, he  proceeded  thus : 

"And  in  another  part  of  the  said  newspaper, 
among  other  things,  the  libelous  matter  following, 
of  and  concerning  the  plaintiff,  to  wit,"  setting 
forth  the  words,  among  which  were  the  following : 
"  None  but  the  bribers  and  the  bribed  contemplated 
the  incorporation,  meaning  that  the  plaintiff  had 
been  guilty  of  bribery  and  corruption,  in  obtaining 
the  incorporation  of  the  said  bank."  After  an 
interlocutory  judgment  by  default,  and  a  writ 
of  inquiry  of  damages  executed,  or  which  judg- 
ment was  rendered  in  the  Supreme  Court,  it  was 
held  that  the  declaration  contained  two  distinct 
counts,  and  that  the  second  count  being  bad,  for 
want  of  sufficient  averments,  and  entire  damages 
having  been  given  on  the  whole  declaration,  the 
judgment  below  was  erroneous. 

Citations— Cowp.,  682;  Cro.  Eli/.,  416;  Cro.  Jac., 
«35 ;  8  East,  427. 

THIS  cause  came  before  this  court  on  a  writ 
of  error  from  the  Supreme  Court.     (See  2 
Johns.  Rep.,  63,  the  facts  in  the  case.) 

Mr.  foot,  for  the  plaintiff  in  error,  contend- 
ed that  the  charges  stated  in  the  declaration 
were  not  libelous,  or  sufficient  to  support  the 
action.  Whatever  may  be  the  opinion  of  the 
court  as  to  the  first  set  of  words,  those  in  the 
second  count  were  too  general  and  vague  to 
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indicate  the  defendant  in  error.  The  words 
are,  "  None  *but  the  bribers  and  the  [*431 
bribed  contemplated  the  corporation  "  (mean- 
ing that  the  plaintiff,  &c.)  There  is  no  aver- 
ment to  fix  the  charge,  or  to  show  that  the 
words  were  spoken  of  and  concerning  the  de- 
fendant in  error.  There  is  merely  an  innuen- 
do, which  is  not  sufficient.  (Cowp.,  682; 
Cro.  Eliz.,  416;  Cro.  Jac.,  635;  4  Co.,  20.) 
If  the  second  count,  then,  is  defective,  the 
judgment  must  be  reversed.  (1  Term  Rep., 
151.) 

Messrs.  Woodworth  and  Henry,  contra.  The 
principal  question  is  whether  the  words  stated 
in  the  declaration  amount  to  a  libel.  (2  Wils., 
413.)  In  this  case  there  was  a  judgment  by 
default,  which  admits  every  fact  which  it 
would  have  been  necessary  for  the  plaintiff  to 
prove  at  a  trial,  in  order  to  sustain  the  action. 
The  only  question  was  as'  to  the  amount  of 
the  damages. 

The  defendant,  before  the  jury  of  inquiry, 
could  not  disprove  any  of  the  allegations  in 
the  declaration  ;  otherwise,  there  would  be  no 
difference  between  a  default  and  a  defense. 
But  no  man,  on  reading  this  publication, 
could  hesitate  a  moment  as  to  the  intent  of 
the  writer  to  charge  the  defendant  in  being 
concerned  in  bribing  the  members  of  the 
Legislature.  And  it  would  be  a  reproach  to 
a  court  of  justice  to  say  that  they  would  not 
understand  the  writing  in  the  same  sense  in 
which  it  is  understood  by  every  reader. 

But  it  is  said  that  there  are  two  counts  in 
the  declaration,  and  that  the  second  being 
bad,  the  judgment  must  be  arrested.  In  fact, 
there  is  but  one  count ;  it  is  drawn  in  the 
usual  form  of  a  declaration,  with  a  single 
count,  where  distinct  parts  of  the  publication 
are  selected  and  set  forth  as  libelous.  After 
setting  forth  several  passages  in  the  news- 
paper as  libelous,  it  goes  on  to  state  "  that  in 
another  part  of  the  said  newspaper,  among 
other  things,  the  libelous  matter  following,  of 
and  concerning  the  plaintiff."  &c.  This  is 
not  the  manner  in  which  a  second  or  new 
count  would  commence.  There  is  no  time,  or 
place,  or  the  usual  introductory  words  to  a 
*count.  If,  then,  there .  is  but  one  [*432 
count,  and  any  of  the  words  are  actionable, 
it  will  support  the  declaration.  (10  Co.,  130 
b.)  The  whole  of  the  words  charged  consti- 
tute but  one  libel,  and  the  words  in  the  last 
part,  taken  in  connection  with  the  first  part, 
form  but  one  publication,  and  the  last  are 
explained  by  the  first.  The  recitals  are  in  the 
nature  of  averments,  and  have  the  same  effect. 
After  reciting  the  purpose  of  the  publication, 
there  is  a  direct  averment  that  it  was  made  of 
and  concerning  the  plaintiff.  (Cowp.,  674  ;  2 
Bl.  Rep..  959.) 

Mr.  Fool,  in  reply.  The  Supreme  Court,  in 
fact,  gave  no  opinion  whether  the  words 
were  libelous  or  not,  or  as  to  the  sufficiency 
of  the  declaration.  The  plaintiff  ought  to 
have  expressly  averred  in  his  declaration  that 
the  defendant  charged  the  plaintiff  with  being 
concerned  in  the  bribery,  and  not  to  have  left 
it  to  be  made  out  by  inference.  What  is 
requisite  in  n  declaration  for  a  libel,  is  well 
stated  by  Lord  Ch.  J.  De  Grey,  in  the  case  of 
The  King  v.  Horne  (Cowp.,  682,  688). 

A  default  admits  no  more  than  that  the 
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plaintiff  has  a  right  to  recover  nominal  dam- 
ages. 

THE  CHANCELLOR.  This  cause  comes  be- 
fore the  court,  from  the  Supreme  Court,  on  a 
writ  of  error. 

From  the  record  it  appears  that  a  judgment 
has  been  rendered  by  default,  a  writ  of  error 
awarded  and  executed, and  $1,400  assessed  as 
damages. 

Several  errors  were  assigned ;  but  as  to 
those  relating  to  form,  this  court,  during  the 
last  session,  on  a  motion  to  remit  the  record, 
for  the  purpose  of  amending  the  formal  errors, 
having  decided  that  it  was  not  necessary,  be- 
cause here  they  could  not  be  admitted  as 
cause  for  reversing  the  judgment,  has,  by  that 
decision,  reduced  the  errors  to  two. 
433*]  *lst.  Because  the  observations  re- 
specting the  defendant  in  error,  contained  in 
the  first  part  of  the  declaration,  are  not  libel- 
ous  and  actionable  ;  and, 

3d.  Because  it  does  not  appear  that  the  ob- 
servations contained  in  the  second  part,  or 
count,  or  the  declaration,  have  any  relation  or 
allusion  to  the  defendant  in  error. 

It  becomes  the  duty  of  the  court,  on  this 
subject,  to  discover  and  lay  down  a  rule  which 
will  govern  all  other  cases  similarly  circum- 
stanced. For,  when  the  rule  of  law  is  delibe- 
rately settled,  it  applies  to  every  case  clearly 
within  its  principle. 

In  deciding,  every  fact  admitted  into  the 
case  must  appear  from  the  record,  and  beyond 
it,  whatever  facts  may  exist  cannot  be  legally 
taken  here  as  existing  ;  and  even  some  of  the 
facts  in  the  record  have  no  necessary  connec- 
tion, or  are  to  be  mingled  with  the  points  pre- 
sented for  decision. 

The  amount  of  the  damages  is  of  that  de- 
scription. If  the  damages  were  excessive,  if 
irregularities  have  occurred  in  their  assess- 
ment, the  proper  resort,  to  correct  the  excess 
or  the  irregularities  complained  of,  is  to  the 
court  in  which  the  recovery  was  had. 

To  arrive  at  the  errors  assigned,  the  plaintiff 
in  error  has  insisted  that  the  declaration  con- 
tains two  count* 

The  declaration,  after  the  usual  averments, 
that  the  defendant  in  error  sustained  a  fair 
reputation  ;  that  he  held  the  office  of  secre- 
tary ;  that  the  plaintiff  in  error,  with  intent  to 
injure  him,  published  a  libel,  in  one  part,  ac- 
cording to  the  tenor  and  effect  following  (set- 
ting forth  some  part  of  the  libel) ;  and  in 
another  part,  according  to  the  tenor  and  effect 
following  (setting  forth  other  parts  of  the 
libel)  ;  concludes,  that  by  means  of  compos- 
ing, writing  and  publishing  of  which  said 
false,  scandalous  libel,  and  libelous  matter, 
434*]  hereinbefore*set  forth,  the  plaintiff  (the 
defendant  here)  has  been  greatly  injured,  &c. 

If  this  declaration  had  detailed  the  whole 
libel  verbatim,  in  one  connected  description,  no 
legal  subtlety  could  possibly  have  severed  the 
different  parts  ;  and  yet  the  only  difference  is, 
that  in  the  former  case  the  whole  would  be 
spread  on  the  record,  as  contained  in  one  entire 
paper.  In  the  present  case,  the  libel  is  alleged 
to  contain,  among  other  things,  two  distinct 
paragraphs,  set  forth  in  the  declaration,  which 
are  complained  of  collectively,  and  not  each 
separately,  as  a  cause  of  injury. 
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If  there  is  only  one  count — if  a  mere  peru- 
sal of  the  declaration  does  not  carry  conviction 
to  the  mind  that  the  libel  is  not  only  a  virulent 
one,  but  that  it  has  a  direct  and  unequivocal 
application  to  the  defendant  in  error,  I  shall 
refrain,  by  any  reasoning  on  the  subject,  to 
endeavor  to  effect  it.  To  me  both  appear  clear 
and  undoubted. 

I  can  discover  no  legal  reasons  for  reversing 
the  judgment.  I  have  seldom  seen  a  cause 
brought  up  on  less  tenable  ground. 

lam,  therefore,  of  opinion  that  tlie  judgment 
ought  to  be  affirmed. 

CLINTON,  Senator.  This  is  an  action  for  a 
libel,  in  which  an  inquisition  of  damages  haa 
been  taken.  A  motion  was  made  in  the  Su- 
preme Court  to  set  aside  the  inquisition,  on  va- 
rious grounds,  which  motion  was  overruled. 
The  principal  gist  of  the  present  controversy 
was,  indeed,  incidentally  brought  into  view  in 
that  discussion  ;  but  the  Chief  Justice,  in  giv- 
ing the  opinion  of  the  court,  very  properly 
said  that  the  objection  to  the  sufficiency  of  the 
declaration  was  not  a  matter  to  be  considered 
under  that  motion.  A  motion  in  arrest  of 
judgment,  or  a  writ  of  error,  was  the  only 
mode  in  which  that  question  could  be  properly 
brought  before  the  court ;  and  although  this  is 
a  writ  of  error  from  the  Supreme  Court,  yet, 
as  the  plaintiff  in  error  did  not  demur,  or 
move  in  *arrest  of  judgment,  in  the  [*435 
court  below,  the  principal  point  now  in  con- 
troversy was  never  adjudicated  by  that  tribu- 
nal. 

If  a  declaration  set  forth  words  spoken,  and 
some  are  actionable  and  some  not,  judgment 
will  not  be  arrested,  because  the  court  will  in- 
tend that  damages  were  given  for  such  words 
only  as  were  actionable  ;  but  if  the  declaration 
contain  two  or  more  counts,  and  one  of  them 
contain  actionable  words,  and  the  others  do 
not,  the  judgment  will  be  arrested,  on  a  gene- 
ral verdict,  or  a  general  assessment  of  dama- 
ges. These  rules  are  admitted,  by  the  counsel 
on  both  sides,  to  have  been  fully  supported  by 
the  authorities  cited,  and  cannot  be  contro- 
verted in  any  case. 

The  questions  submitted  for  our  determina- 
tion are,  whether  there  are  two  counts  in  this 
declaration,  and  if  so,  whether  one  of  them  is 
vicious.  If  there  is  but  one  count,  and  it  con- 
tains libelous  matter,  the  judgment  must  be 
affirmed.  If  there  are  two  counts,  and  one  of 
them  is  bad,  the  judgment  must  be  re- 
versed. 

A  declaration  is  defined  to  be  an  exposition 
of  the  plaintiff's  original  writ,  wherein  he  ex- 
presses at  large  his  cause  of  action  or  com- 
plaint, with  the  additional  circumstances  of 
time  and  place,  when  and  where  the  injury 
was  committed.  A  count  is  sometimes  consid- 
ered as  synonymous  with  a  declaration,  and 
this  was  its  original  signification  in  the  law 
French  ;  but  it  is  now  most  generally  consid- 
ered as  a  part  of  a  declaration,  wherein  the 
plaintiff  sets  forth  a  distinct  cause  of  action  ; 
and  it  frequently  contains  several  counts,  in 
which  the  plaintiff  assigns  different  ffrava- 
mani,  so  that  if  he  fail  in  the  proof  of  any, 
and  substantiate  one  only,  he  may  still  re- 
cover ;  and  if  one  of  his  counts  be  good,  and 
the  others  vicious,  he  may,  by  taking  a  \erdict 
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on  the  good  count,  avoid  a  reversal  of  the 
judgment. 

In  the  present  declaration,  the  plaintiff  in 
the  court  below  states  in  the  introductory  part 
43O*]  that  there  were  several  *false,  scanda- 
lous, malicious  and  infamous  libels,  published 
against  him  by  the  defendant,  and  he  proceeds 
to  set  forth  a  certain  newspaper,  called  the  Re- 
publican Watch-Tower,  as  containing  a  libel, 
which  he  quotes  at  large.  He,  afterwards,  goes 
on  to  state,  that  in  another  part  of  the  said 
false,  malicious  and  infamous  libel,  there  was 
other  false,  scandalous  and  malicious  matter, 
of  and  concerning  him,  which  he  also  men- 
tions and  specifies. 

A  person  may  be  libeled  more  than  once  in 
the  same  publication.  In  declaring  on  a  libel, 
so  much  of  the  libelous  matter  as  the  plaintiff 
chooses  to  select  may  be  counted  on.  If  the 
declaration  states  the  whole  libel,  then  there  is 
necessarily  but  one  count ;  but  if,  after  select- 
ing a  part,  and  setting  it  forth  as  libelous,  he 
then  proceeds  to  select  another  part  as  dis- 
tinctly libelous,  it  appears,  from  his  own 
showing,  that  he  alleges  himself  to  be  twice  li- 
beled, and  claims  damages  in  proportion  to  the 
enormity  of  the  charges. 

The  plaintiff  below  alleges  that  several 
false,  scandalous,  malicious  and  infamous  li- 
~bels  were  published  against  him  by  the  de- 
fendant. He  then  states,  specifically,  a  libel 
upon  him,  and  proceeds  to  allege,  as  new 
matter,  that  in  another  part  of  the  said  false, 
^malicious  and  infamous  libel,  among  other 
things,  the  false,  scandalous  and  malicious 
matter  following,  of  and  concerning  the  plaint- 
iff, according  to  the  tenor  and  effect  follow- 
ing, tjiat  is  to  say,  &c.,  thereby  clearly  assign- 
ing two  different  gravamina,  two  substantive 
causes  of  complaint,  two  distinct  libelous 
charges ;  and,  consequently,  two  counts,  in 
substance  and  essence,  although  not  in  all  re- 
spects artificially  correct,  and  conformable  to 
the  technical  rules  of  pleading.  It  is  no  an- 
swer to  this  to  say  that  the  second  allegation  of 
libelous  matte/  ought  to  be  considered  as  sur- 
plusage, and  that,  as  such,  it  may  be  rejected, 
^ind  will  not  vitiate  in  pleading.  How  a  charge 
which,  according  to  the  innuendoes,  imputes 
437*]  to  *the  plaintiff  below  bribery  and  cor- 
ruption, can  be  considered  surplusage,  I  am  at 
a  loss  to  conceive.  If  the  innuendoes  be  legit- 
imately drawn,  the  second  matter  referred  to 
as  libelous  far  exceeds  in  turpitude  the  first 
imputation  ;  and  much  less  can  any  matter  be 
considered  surplusage,  which,  according  to  its 
exposition,  is  a  substantive,  distinct,  discon- 
nected cause  of  action. 

If  the  first  matter,  alleged  as  libelous,  be  ex- 
punged from  the  declaration  ;  and  if  the  innu- 
endo in  the  second  part  be  warranted  by  the 
context,  the  plaintiff  below  could  undoubtedly 
sustain  his  action  on  it  alone.  This,  therefore, 
<:an  never  be  considered  as  surplusage. 

Proceeding  on  the  ground  that  the  declara- 
tion sets  forth  two  distinct  substantive  causes 
of  action,  or,  in  other  words,  two  counts,  it  re- 
mains to  determine  whether  either  of  them  be 
defective,  or  bad,  in  contemplation  of  law. 

The  first  count  appears  to  me  to  be  correctly 
stated,  and  the  matter  it  sets  forth  is  undoubt- 
edly libelous. 

This  opinion  was  incidentally  pronounced 
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by  the  Chief  Justice,  in  the  court  below,  and 
the  whole  current  of  authorities  goes  to  MI*- 
tain  it. 

The  second  count  is  in  the  words  following  : 
"While  corruption  was  thus  diffusing  itself 
through  the  veins  and  arteries  of  the  political 
body,  the  republican  party,  relying  implicitly 
on  the  fidelity  of  their  representatives,  were 
unapprehensive,  after  the  decisions  of  the  Leg- 
islature, and  after  these  decisions  had  been  con- 
firmed by  a  warmly  contested  election ;  for- 
eign invasion  was  not  more  distant  from  their 
thoughts,  than  the  incorporation  of  the  hostile 
bank.  Almost  every  republican,  who  was 
originally  a  stockholder,  has  sold  out ;  none 
but' the  bribers  and  the  bribed  contemplated 
the  incorporation"  (meaning  that  the  said 
plaintiff,  and  others,  had  been  guilty  of  bri- 
bery and  corruption,  in  obtaining  the  incor- 
poration of  the  said  bank).  The  only  remaining 
*question  is,  whether  this  count  be  [*438 
good  ;  and  this  will  depend  on  the  relevancy 
of  the  innuendo. 

The  leading  case  respecting  the  doctrine  of 
innuendoes,  is  the  case  of  The  King  v.  Home, 
reported  by  Cowper.  It  is  said  by  Lord  Mans- 
field, in  giving  the  opinion  of  the  King's 
Bench,  that  plain  words  in  a  libel  speak  for 
themselves.  If  they  are  doubtful,  their  mean- 
ing must  be  ascertained  by  an  innuendo. 
Lord  Oh.  J.  De  Grey  also  remarks  that  "an  in- 
nuendo means  nothing  more  than  the  words 
'id  est,'  'scilicet,'  or  'meaning,'  as  aforesaid,  as 
explanatory  of  a  subject  matter  sufficiently  ex- 
pressed before  :  as  such  an  one,  meaning  the 
defendant,  or  such  a  subject,  meaning  the 
subject  in  question.  But  as  an  innuendo  is 
only  used  as  a  word  of  explanation,  it  cannot 
extend  the  sense  of  the  expressions  in  the  libel 
beyond  their  own  meaning,  unless  something 
is  put  on  the  record  for  it  to  explain." 

The  words  "None  but  the  bribers  and  the 
bribed  contemplated  the  incorporation,"  point 
to  no  one  individual  specifically.  "None  but 
the  bribers  and  the  bribed,"  that  is,  "None  but 
Thomas  Tillotson  and  his  coadjutors,"  is  a 
strained  application,  totally  unwarranted  by 
the  context ;  and  unless  it  be  supposed  that 
two  distinct  offenses,  that  is,  dispensing  and 
receiving  bribes,  can  be  practiced  by  the 
same  individual,  at  the  same  time,  and  for  the 
attainment  of  a  corrupt  object,  it  is  an  unnat- 
ural and  tortured  application  to  the  defendant 
in  error.  There  is  nothing  in  the  context 
which  applies  personally  to  him  more  than  to 
any  other  individual.  And  the  cases  of  Bab- 
cock  v.  Atkina,  and  Kerrey  v.  Chamberlain,  in 
Croke's  Reports,  in  which  judgments  were  ar- 
rested for  the  insufficiency,  or  irrelevancy  of 
the  innuendoes,  are  of  a  less  general  nature 
than  the  present. 

The  case  of  Haickesv.  Hawkey  (8  East's  Rep. , 
427),  and  which  has  not  been  cited  by  the 
counsel,  bears  strongly  on  the  question.  The 
words  were,  "I  have  no  doubt  you,  R.  W. , 
will  forswear  yourself,  as  your  *master  [*43O 
(the  plaintiff)  has  done  before  you."  (R.  W.) 
(Meaning  and  insinuating  thereby,  that  the 
plaintiff  had  perjured  himself  in  what  he  has 
sworn  in  his  aforesaid  answer  to  the  bill  so 
filed  against  him,  as  aforesaid.)  The  objection 
was,  that  there  was  no  colloquium,  or  introduc- 
tory averment,  that  the  words  were  spoken  in 
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reference  to  any  judicial  proceeding;  and  it 
was  insisted  that  this  defect  could  not  be  sup- 
plied by  the  innuendo.  Lord  Ch.  J.  Ellenbor- 
•ough  said,  "Nothing  can  be  more  clear  than 
the  rule  laid  down,  and  constantly  adopted, 
not  only  when  the  words  spoken  do  not,  in 
themselves,  naturally  convey  the  meaning  im- 
puted by  the  innuendo,  but,  also,  where  they 
are  ambiguous  and  equivocal,  and  require  ex- 
planation by  some  extrinsic  matter,  to  make 
actionable  ;  it  must  not  only  be  predicated  that 
such  matter  existed,  but  also  that  the  words 
were  spoken  of  and  concerning  that  matter." 
And  he  illustrated  this  by  what  Lord  Ch.  J. 
De  Grey  said,  in  Rex  v. " Home,  where  the 
words  are,  "He  has  burnt  my  barn,"  the 
plaintiff  cannot  say,  by  way  of  innuendo,  "My 
barn  full  of  corn,"  for  that  is  not  an  explana- 
tion of  the  words,  but  an  addition  to  them. 
Lord  Gh.  J.  De  Grey,  he  adds,  does  not  say 
merely  that  the  introductory  averment  that 
the  plaintiff  had  a  barn  full  of  corn,  would 
have  been  sufficient,  but  also  that  there  was  a 
discourse  about  the  barn ;  and,  accordingly, 
judgment  was  arrested. 

The  prefatory  or  introductory  part  of  the 
•declaration,  in  strictness,  refers  only  to  the 
first  count ;  but,  supposing  otherwise,  it  con- 
tains no  averment,  or  allegation,  which  can 
help  out  the  innuendo.  It  does  not  allege, 
but,  on  the  contrary,  it  expressly  denies  that 
the  defendant  in  error  was  concerned  in  a 
scene  of  corruption.  It  does  not  assert  that 
such  a  scene  occured.  It  does  not  state  that 
the  plaintiff  in  error  indicated  a  charge  of  the 
kind  against  the  defendant. 

It  throws  no  light  upon  the  innuendo  ;  nor 
has  the  innuendo  any  connection  with  any 
44O*]  part  of  the  declaration.  *It  stands  sol- 
itary and  insulated,  without  any  support ;  and 
.applies  a  charge  to  the  defendant  in  error, 
which  it  might  equally  apply  to  every  person 
favorable  to  the  Merchants'  Bank. 

I  am,  therefore,  of  opinion  that  the  second 
count  is  essentially  defective  and  erroneous  ; 
and,  inasmuch  as  the  plaintiff  below  has  taken 
judgment  generally,  I  am  for  a  reversal. 

A  majority  of  the  court  being  of  the  same 
opinion,  it,  was,  thereupon,  ordered,  adjudged 
and  decreed  that  the  judgment  below  be  re- 
versed. 

Judgment  of  reversal. 

Reversing1— 2  Johns.,  63. 

Cited  in-17  Johns.,  473 ;  2  Cow.,  54 ;  2  Wend.,  145 ; 
•6  Wend.,  411;  8  Wend.,  230;  8  Barb.,  352;  14  Barb., 
230 ;  5  How.  Pr.,  324 :  3  Sand.,  658 ;  8  Leg.  Obs.,  162. 


ABRAHAM  VANGORDEN,  Plaintiff  in  Er- 
ror, 
v. 

JAMES  JACKSON,  ex  dem.  JAMES  BOGAR- 
DUS  ET  AL.,  Defendant  in  Error. 

Ejectment — Catskill    Patent — Boundaries,    how 
Ascertained — Construction  of  Boundaries. 

According  to  the  true  construction  of  the  Catskill 


patent,  its  boundaries  are  to  be  ascertained  by  lines 


four  miles  distant,  in  every  direction  from  the  Five 
Plains  mentioned  in  the  patent,  so  sis  to  make  the 
exterior  lines  of  the  patent,  correspond  as  far  as 
possible  with  the  sinuosities  of  the  plains,  and  so 
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that  a  line  four  miles  long,  extended  from  any  part 
of  the  exterior  sides  of  the  plains,  will  touch  some 
part  of  the  exterior  boundary  of  the  patent. 

Citations— 2  Bac.  Abr.,  529 ;  T.  Rayin.,  404 :  2  Jones, 
140;  2Cai.,  168;  3  Cai.,  293. 

AN  action  of  ejectment  was  brought  in  the 
Supreme  Court,  by  the  defendant  in  er- 
ror, to  recover  the  possession  of  a  lot  of  land 
in  the  town  of  Catskill,  in  the  County  of 
Greene,  being  lot  No.  12,  in  thie  second  divi- 
sion of  a  tract  called  Lindsay's  patent. 

The  defendant  in  error  claimed  title  in  three 
ways : 

1.  By  an    uninterupted    possession    of    60 
years. 

2.  By  a   possessory  right,  derived  from  a 
peaceable  possession  of  twenty  years. 

8.  By  letters  patent  from  the  King  of  Great 
Britain,  and  seisin  under  that  title. 

*The  defendant  in  error  gave  in  evi-  [*441 
dence:  1.  An  Indian  deed,  dated  26th  June. 
1684,  witnessed  by  Marte  Garretse  and  Cornel- 
ius Van  Dyke,  by  which  the  then  Indian  pro- 
prie,tors  conveyed  to  Guysbert  Outen  Bogart 
a  tract  of  land  which  included  the  premises  in 
question. 

2.  An  Indian  deed  to  Capt.  Francis  Salis- 
bury and   Marte  Garretse,   dated    8th   July, 
1678. 

3.  An  Indian  deed  to  the  same  parties,  dated 
25th  November,  1678. 

4.  An  Indian  deed  to  Cornelius  Van  Dyke 
and  Marte  Garretse,  for  land  now  known  by 
the  name  of  Corlairskill  patent. 

5.  A  patent  to  Helmer  Jansen,  for  the  tract 
of  land  as  described  in  the  Indian   deed  to 
Guysbert  Outen  Bogart,  bearing  date  January 
15,  1703,  which  recited,  among  other  things, 
that  Guysbert  Outen  Bogart, the  father-in-law, 
and  Mary  Jokinse,  the  mother  of  Helmer'Jan- 
sen,  on  the  18th  February,  1688,  conveyed  the 
same  premises  to  the  said  Helmer  Jansen,  the 
grantors  having  then  been  in  possession  above 
twenty  years. 

6.  A  writ  of  escheat  and  inquisition,  dated 
loth  and  17th  September,  1733,  whereby  it  was 
found  that  Helmer  Jansen  died  seized  in  fee 
of  the  premises  in  question,  leaving  no  heir ; 
by  which  the  crown  became  seized  thereof, 
and  continued  so  seized,  until  August  22, 1738, 
when  a  patent  for  the  lands  described  in  the 
Indian  deed  to  Guysbert  Outen  Bogart,  and  in 
the  patent  to  Helmer  Jansen,  was  granted  to 
John  Lindsay,  reciting  all  the  preceding  facts. 

The  defendant  in  error  deduced  a  regular 
title  under  the  patent  to  Lindsay,  to  one  Egbert 
Bogardus,  deceased,  the  father  of  the  lessors ; 
and  he  proved  that  Bogardus  left  three  sons, 
the  lessors,  and  a  daughter ;  and  by  his  last 
will  and  testament  devised  the  premises  in 
question  to  the  lessors. 

In  August  19,  1741.  Vincent  Matthews,  Ger- 
rit  Van  Bergan,  Martin  Van  Bergan,  Cadwal- 
lader  Colden  and  *George  Clarke,  the  [*442 
grantees  of  John  Lindsay,  the  patentee,  en- 
tered and  made  partition  of  parcel  of  the  said 
tract  of  land,  and  held  in  severally  the  lots  di- 
vided, according  to  their  several  rights  under 
the  partition.  The  partition  deeds  contained 
a  covenant  mutually  to  share  the  expense  of 


defending  their  title  against  other  claimants  of 
the  same  land. 
In  1725  David  A.  Abeel  and  William  Van 
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Bergan  took  possession  of  Lindsay's  patent, 
under  the  patent,  and  for  the  benefit  of  the 
proprietors  claiming  under  it.  On  the  12th 
January,  1773,  the  then  proprietors  (among 
whom  was  Egbert  Bogardus,  the  father 
of  the  lessors)  made  a  partition  of  the  res- 
idue of  the  Lindsay  patent,  on  which  parti- 
tion, the  lot  No.  12,  among  others,  became 
the  several  property  of  Egbert  Bogardus. 
The  said  lots,  in  whole,  or  in  part,  were  then 
and  now  are  severally  held  by  the  said  propri- 
etors, or  those  claiming  under  them  ;  and  the 
greater  part  have  .since  been  possessed  by  Bo- 
gardus, according  to  that  partition. 

The  defense  set  up  on  the  part  of  the  plaint- 
iff in  error,  who  was  the  defendant  below, 
was,  1.  That  the  premises  in  question  were 
comprehended  in  an  elder  patent,  called  the 
Catskill  patent ;  and 

2.  That  there  had  been  an  adverse  posses- 
sion under  that  patent  by  him,  and  those  un- 
der whom  he  claimed,  for  more  than  twenty 
years. 

To  establish  his  first  point,  the  plaintiff  in 
error  produced  the  patent,  called  the  Catskill 
patent,  granted  by  Governor  Dongan,  on  the 
29th  April,  1588,  to  Elizabeth  Van  Dyke  and 
Martin  Garritson.  This  patent  recites  a  pur- 
chase made  by  Silvester  Salisbury  and  Martin 
Garritson,  of  the  native  Indian  proprietors, 
on  the  8th  July,  1678,  of  "  a  certain  tract  of 
land  with  the  appurtenances,  lying,  situate 
and  being  at  a  certain  place  called  Catskill,  in 
the  County  of  Albany,  on  the  west  side  of 
Hudson  River,  and  on  the  south  and  north 
side  of  the  creek  or  kill,  consisting  of  five 
443*]  great  plains,  the  first  *called  Wachach- 
keek  ;  the  second,  Wichquannacktekak  ;  the 
third,  Pachquaick ;  the  fourth  Assiskowach- 
kak,  and  fifth,  called  Potic  ;  together  with  the 
woodland  adjoining  to  the  said  plains,  extend- 
ing four  English  miles  from  the  said  plains, 
that  is  to  say,  four  English  miles  from  the 
said  plains  eastward,  four  English  miles 
northward  from  the  said  plains,  four  English 
miles  westward  from  the  said  plains,  and  four 
English  miles  southward  from  the  said  plains 
(the  land  of  John  Bronk,  out  of  the  premises, 
only  excepted).  It  recites,  also,  a  former 
grant,  or  patent,  from  Sir  Edmond  Andross, 
of  the  26th  March,  1680  (said  to  he  for  the 
same  premises),  and  a  petition  of  the  grantees, 
for  a  more  full  and  ample  grant  of  the  prem- 
ises, and  a  more  certain  limitation  of  the  es- 
tate than  was  contained  in  the  former  grant. 
It  then  goes  on  to  give,  grant,  ratify  and  con- 
firm to  the  patentees,  in  the  manner  therein 
mentioned,  all  the  above-recited  and  mention- 
ed tracts  of  land  and  premises,  butted  and 
bounded,  containing  and  extending  as  before 
expressed,  with  their  and  every  of  their  ap- 
purtenances, to  be  holden  in  socage,  subject 
to  the  yearly  rent  of  one  bushel  of  wheat. 

The  deed  executed  by  the  Indians,  and  the 
patent  from  Sir  Edmund  Andross,  referred  to 
in  the  Catskill  patent,  conveyed  only  the  five 
plains  above  described,  and  the  woods  around 
the  same,  containing,  by  estimation,  in  cir- 
cumference, one  Dutch  mile. 

It  appears  further,  in  evidence,  that  on  the 
13th  of  June,  1684,  Cornelius  Van  Dyke,  who 
had  married  Salisbury's  widow,  and  Martin 
Garritson,  obtained  a  deed  from  certain  Indi- 
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ans,  whereby  they  declare  the  land  consisting 
in  five  plains,  besides  the  woods  surrounding 
the  same,  lying  one  Dutch  mile  east,  west, 
north  and  south,  is  the  true  property  of  Salis- 
bury and  Garritson  ;  but  that  as  the  Indians 
pretend  that  they  have  some  right  beyond 
the  mile,  stretching  as  well  eastward,  towards 
the  river  side,  as  northward,  towards  the  great 
*plain.  which  was  formerly  bought  by  [*444 
Captain  Cloot  and  others  ;  they  therefore  sell 
to  Van  Dyke  and  Garritson  all  the  lands 
which  might  lay  out  of  the  limits  of  their  for- 
mer purchase,  that  is  to  say,  more  than  the 
mile  in  circumference  before  bought,  stretch- 
ing eastward,  towards  the  river  side,  so  far  as 
the  right  of  Guysbert  Outen  Bogart,  and 
northward,  up  from  a  certain  kill,  called 
Stuck,  where  the  right  of  Outen  Bogart  ends, 
along  the  river  up  northward  to  the  Vlaught 
Hook,  by  the  Indians  called  Machawamick, 
farther  stretching  along  the  right  of  Captain 
Cloot,  deceased,  and  others,  to  the  old  Cat- 
skill  road,  under  the  hills,  and  so  farther  to  the 
former  right  of  Catskill,  heretofore  bought  by 
Captain  Salisbury,  deceased,  and  Martin  Gar- 
ritson. 

The  plaintiff  in  error  contended  that  the  lo- 
cation of  the  Catskill  patent  ought  to  be  made 
as  follows  :  That  its  out  bounds  should  run 
in  such  manner  round  the  plains  as  that,  with 
a  line  of  four  miles  long,  you  would  always 
be  able  to  touch  some  part  or  other  of  the  ex- 
terior boundary  of  the  said  plains  from  any 
one  point  in  the  out  bounds  of  the  patent ;  thfs 
construction,  he  said,  was  adopted  by  the 
commissioners,  who  divided  the  Catskill  pat- 
ent in  1767,  and  this  location,  as  appeared  by 
the  map  of  the  division,  will  include  the  prem- 
ises in  question.  The  plaintiff  in  error  below 
also  exhibited  two  other  modes  of  locating  the 
said  patent,  so  as  to  include  the  premises  in 
question,  and  which  were  explained  by  dia- 
grams, exhibited  on  the  argument  of  the 
cause.  In  support  of  this  construction,  he 
produced  Christopher  Tappen  and  Leonard 
Bronck,  two  surveyors,  as  witnesses,  who 
agreed  that  the  location  adopted  by  the  said 
commissioners  was  one  that  was  practicable, 
and  in  their  opinion  made  agreeable  to  the  in- 
tention and  import  of  the  grant. 

He  also  gave  in  evidence  an  ancient  return 
of  a  survey,  made  in  the  year  1719  by  one 
John  Beatty,  the  then  deputy  surveyor-gen- 
eral, as  made  pursuant  to  an  *order  for  [*44f» 
that  purpose,  issued  by  Peter  Schuyler.  the 
president  of  his  then  Majesty's  Counsel,  for 
the  Province  of  New  York,  on  the  petition 
of  Gerrit  Van  Bergan,  the  eldest  son  of  Mar- 
tin Garretse,  one  of  the  patentees,  nam- 
ed in  the  before-mentioned  patent,  and 
of  Francis  Salisbury,  also  named  therein. 
This  survey  was  protracted  by  Christopher 
Tappen,  who  testified  that  the  said  commis- 
sioners, in  running  out  the  boundaries  of  the 
said  last-mentioned  patent,  discovered  on  its 
north  and  south  bound  a  line  of  ancient 
marked  trees,  a  little  outside  of  the  line  run 
by  the  said  commissioners,  but  corresponding 
to  it  in  form,  which  they  supposed  to  be  trees 
marked  by  the  said  Beatty  when  he  made  his 
survey  as  aforesaid.  To  show  the  contempor- 
aneous exposition  that  had  been  given  to  the 
said  patent,  the  plaintiff  in  error  produced 
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and  read  in  evidence  an  order,  dated  22d  Au- 
gust, 1717,  made  by  the  then  Council  of  the 
Province  of  New  York,  setting  out  a  patent 
to  Henry  Beekman,  and  giving  two  courses 
along  the  bounds  of  the  Catskill  patent ;  also 
a  patent  of  the  same  date,  for  the  same  lands, 
to  the  said  Henry  Beekman.  This  patent  is 
known  by  the  name  of  the  Kiskatamanatje 
patent,  and  is  at  the  distance  of  four  miles 
from  the  plains. 

He  also  called  several  witnesses,  to  wit : 
Christopher  Tappen,  Nicholas  Van  Schaick, 
Stephen  Landtman  and  Peter  Brandow,  who 
testified  that  along  and  up  to  the  west,  north- 
west and  north  bounds  of  the  Catskill  patent, 
were  ancient  possessions  made  from  forty  to 
eighty  years  ago,  which  were  originally  taken 
under  the  Catskill  patent,  and  still  continue  to 
be  holden  under  it. 

He  also  gave  in  evidence  two  leases,  dated 
12d  April,  1749 — one  executed  by  Martin  and 
Gerrit  Van  Bergan,  sons  of  Martin  Garretse, 
one  of  the  patentees  ;  the  other,  by  Francis 
Salisbury,  son  of  the  other  patentee,  both  to 
John  Spoor,  for  lands  between  three  and  four 
miles  from  the  plains,  and  a  lease  to  James 
446*]  Taylor,  *dated  19th  February,  1735-6, 
for  all  the  lands  contained  in  Lindsay's  pat- 
ent ;  which  lease  was  executed  by  Martin  and 
Gerrit  Van  Bergan  and  Francis  Salisbury. 

He  also  produced  written  and  parol  evi- 
dence, of  very  ancient  possessions  under  the 
Catskill  patent,  in  the  part  of  it  where  the 
premises  in  question  lie.  Nicholas  Van 
Schaick,  a  witness,  also  testified  that  no  part 
of  Elizabeth  Banker's  patent  had  ever  been 
possessed  by  her,  or  any  other  person  claim- 
ing under  her,  but  had  always  been  possessed 
under  the  Catskill  patent ;  and  that  part  of 
Lydias'  patent,  which  interfered  with  the 
Catskill  patent,  was  held  under  it ;  that  one 
Price,  who  had  originally  held  his  farm  under 
the  patent  of  Lydias,  when  he  found  that  part 
of  it  was  included  within  the  bounds  of  the 
Catskill  patent,  as  claimed  by  the  defendant, 
in  the  court  below,  purchased  from  the  pro- 
prietors that  part  of  his  farm  which  was  in- 
cluded within  its  bounds,  as  above. 

The  judge,  at  the  trial,  rejected  the  con- 
struction of  the  Catskill  patent,  set  up  by  the 
plaintiff  in  error,  and  adopted  that  before 
sanctioned  by  the  Supreme  Court ;  that  is,  by 
running  lines  of  four  miles  in  length,  due 
north,  south,  east  and  west,  from  the  extreme 
northern,  southern,  eastern  and  western  parts 
of  the  plains,  and  closing  those  lines  by 
straight  lines  from  the  extremities. ' 

Besides  the  patents  above  stated,  produced 
by  the  defendant  in  error  at  the  trial,  several 
other  patents  were  also  given  in  evidence,  as 
interfering  with  the  Catskill  patent,  to  wit: 
William  Loveridge's  patent,  dated  8th  Febru- 
ary, 1687  ;  Corlairskill  patent,  dated  23d 
May,  1687;  Jacob  Lockerman's  patent,  dated 
in  1695  ;  the  Kiskatamanatje  patent,  granted 
to  Beekman  and  Livingston  ;  Elizabeth  Bank- 
er's patent,  dated  20th  August,  1691  :  Van 
Vechten's  patent  Lydias'  patent,  and  the 
447*]  *Vlacte  patent:  all  of  which,  except 
Banker's,  Van  Vechten's  and  Lydias'  patents. 

1. — See  the  case  of  Jackson,  ex  dem.  George  Clark, 
v.  Reeves,  3  Caines'  Rep.,  293.  299. 

JOHNS.  REP.,  5. 


were  marked  out  on  a  map,  produced  at  the 
trial. 

In  regard  to  the  second  point,  as  to  the  ad- 
verse possession,  there  was  various  and  con- 
tradictory evidence,  which  it  is  unnecessary 
to  state. 

The  judge,  before  whom  the  cause  was 
tried,  charged  the  jury,  that  by  a  just  con- 
struction of  the  Catskill  patent,  the  premises 
in  question  were  not  included  in  it ;  that  evi- 
dence of  possession,  to  defeat  the  title  of  the 
defendant  in  error,  should  be  such  as  to  es- 
tablish a  peaceable  and  unequovical  adverse 
possession  for  twenty  years  antecedent  to  the 
commencement  of  the  suit ;  but  he  submitted 
it  to  the  jury,  at  the  same  time,  intimating  to 
them  his  opinion  that  the  evidence  did  not 
make  out  such  an  adverse  possession.  To  this 
opinion  the  plaintiff  in  error  excepted,  for  the 
following  reasons : 

1.  That  the  judge  ought  to  have  charged 
the  jury  that,  by  a  just  construction  of  the 
Catskill  patent,  the  premises  in  question  were 
included  in  it. 

2.  That  he  ought  to  have  charged  the  jury, 
that  the  evidence  of  adverse  possession  was 
sufficient  to  bar  the  plaintiff's  right  to  re- 
cover. 

3.  That  it  was  clearly  proved  that  the  de- 
fendant below  held  the  premises  adversely  at 
the  time  of  the  death  of  Egbert  Bogardus,  so 
that  nothing  passed  by  his  will,  and   the  les- 
sors derived  no  title  under  it. 

4.  If  the  lessors  claimed  by  descent,  then  the 
plaintiff  below  was  entitled  to  recover  three 
fourths  only  of  the  premises,  as  Egbert  Bo- 
gardus left  four  children,  and  three  of  them 
only  were  made  lessors  of  the  plaintiff. 

On  the  bill  of  exceptions  tendered  to  the 
judge,  a  writ  of  error  was  brought  to  this 
court. 

It  was  contended  on  the  part  of  the  defend- 
ant in  error,  1.  That  even  if  the  Catskill  patent 
was  not  founded  in  fraud  and  misrepresenta- 
tion, yet  that  it  ought  to  receive  *a  [*448 
strict  interpretation  ;  and  that  it  will  be  fully 
satisfied  by  the  construction  adopted  at  the 
trial ;  and  that  it  ought,  probably,  to  be  more 
narrowed  in  its  extension. 

2.  That  all  the  ancient  documents,  contem- 
porary with  the  Catskill  patent,  demonstrate 
that  the  extent,  attempted  to  be  given  to  that 
patent  by  the  plaintiff  in  error,  was  not  orig- 
inally contemplated  ;  and  that  no  idea  was  en- 
tertained of  its  interfering  with   Outen  Bo- 
gart's  laud,  afterwards  granted  by  patent,  first 
to  Jansen,  and  subsequently  to  Lindsay. 

3.  That  the  doctrine  laid  down  by  the  judge, 
as    to  the  adverse  possession,    was    correct 
and  consonant  to  the  rule  of  law  on  the  sub- 
ject. 

4.  That  the  question,  whether  such  an  ad- 
verse possession  had  been  proved,  was  properly 
submitted  to  the  jury  ;  and  that  the  expression 
of  his  opinion  on  a  matter  of  fact  was  not 
binding  on  the  jury,  nor  the  proper  subject  of 
a  bill  of  exceptions. 

The  cause  was  argued,  at  great  length,  by 
Messrs.  Van  Vechten  and  T.  A.  Emmet  for  the 
plaintiff  in  error  (Mr.  Foot  was,  also,  on  the 
same  side) ;  and  by  Messrs.  Harison  and  Henry 
for  the  defendant  in  error  ;  but  as  it  would  be 
impossible  to  understand  what  was  said,  with- 
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out  a  reference  to  the  maps  and  diagrams,  ex- 
hibited to  the  court,  their  arguments  are 
omitted. 

The  counsel  for  the  plaintiff  in  error  cited 
Jackson  v.  Dennis  (2  Caines,  177),  as  to  the 
boundaries  of  Hosick  patent. 

The  counsel  for  the  defendant  in  error  cited 
4  Bac.  Abr.,210,  211,  Prerog.,  4,  as  to  the  con- 
struction of  grants  from  the  crown  ;  the  case 
of  Penn  v.  Baltimore  (1  Vesey,  444,  453),  Lord 
Hardwicke's  opinion,  as  to  the  location  of 
twelve  miles  in  a  circle  round  Newcastle ; 
Jackson  v.  Reeve*  (3  Caines,  293,  and  1  Johns. 
Rep.,  156). 

449*1  *THE  CHANCELLOR.  This  cause 
comes  before  the  court  on  a  bill  of  exceptions, 
taken  at  a  circuit  court  in  Greene  County, 
which  bill,  after  stating  the  evidence  produced, 
and  the  opinion  of  the  judge  before  whom  it 
was  tried,  contains  exceptions  to  the  opinion, 
because,  1.  The  court  ought  to  have  charged 
the  jury  that,  by  a  just  construction  of  the 
Catskill  patent,  the  premises  were  included  in 
it. 

2.  That  the  judge  ought  to  have  charged  the 
jury  that  the  evidence  of  adverse  possession, 
given  on  the  part  of  the  defendant  below,  was 
sufficient  to  bar  the  plaintiff's  right  to  recover. 

3.  That  as  it  was  unequivocally  proved  that 
the  defendant  in  the  court  below   held  the 
premises  in  question  adversely,  at  the  time  of 
the  death  of  Egbert  Bogardus,  the  court  ought 
to  have  charged  the  jury  that   nothing  passed 
by  the  will  of  Egbert  Bogardus,  and  that  the 
lessors  of  the  plaintiff  could  derive  no  title  to 
the  premises  in  question  through  it. 

4.  If  the  lessors  of  the  plaintiff  claimed  by 
descent,  then  the  plaintiff  in  the  court  below 
was  only  entitled  to  recover  three  fourths  of 
the  premises  in  question,    Egbert   Bogardus 
having  left  four  children,  only  three  of  whom 
are  lessors  to  the  plaintiff  in  the  court  below. 

The  counsel  for  the  parties  have  agreed  that 
the  several  patents,  maps,  Indian  deeds  and 
leases,  certified  or  office  copies  of  the  writ  of 
escheat,  inquisition  and  return,  and  all  other 
papers  and  documents  that  were  read  in  evi- 
dence on  both  sides,  in  the  case  of  Jamen 
Jackson,  ex  dem.  George  Clarke  v.  John  Reeves, 
shall  be  considered  and  made  part  of  the  bill 
of  exceptions  in  this  case. 

The  first  exception  imposes  it  upon  this  court 
to  seek  for  and  apply  the  proper  construction 
of  the  Catskill  patent ;  for  that  patent  being 
the  oldest  in  date,  as  respects  this  controversy, 
is  to  be  first  satisfied,  and  is  expressly  made 
an  object  of  inquiry  by  the  exception. 
45O*]  *The  two  patents,  of  which  the  con- 
struction of  the  one  and  the  existence  of  the 
other,  as  operative  grants,  are  to  be  determined 
on,  differ  in  one  respect ;  for  the  location  of 
Lindsay's  patent  is  admitted  to  be  correct,  and 
to  cover  the  lands  granted  to  Helmer  Jansen, 
as  possessed  by  Outen  Bogart  which  relieves 
the  inquiry  from  some  embarrassment  ;  for, 
whatever  may  be  the  bounds  of  the  Catskill 
patent,  those  of  the  Lindsay  patent  are  not 
drawn  into  controversy,  and  are  admitted  to 
cover  the  premises  in  question. 

The  judge,  to  whose  opinion  the  exceptions 
have  been  taken,  has  not,  as  appears  from  the 
bill,  laid  down  any  construction  of  the  Catskill 


patent ;  he  charged  merely.  "  that  by  the  just 
construction  of  the  Catskill  patent,  the  prem- 
ises in  question  were  not  included  in  it." 

The  question  of  construction  is,  therefore, 
on  this  bill,  so  far  at  large  before  the  court, 
that  if,  upon  any  just  construction,  the  prem- 
ises in  question  can  be  included  in  the  CaNkill 
patent,  the  plaintiff  has  sustained  his  first 
exception. 

The  construction  of  the  bounds  of  the 
Catskill  patent  is  to  be  collected  from  itself,  if 
it  affords  sufficient  certainty  to  admit  of  it  ;  if 
not,  from  the  contemporaneous  acts  of  the 
parties  immediately  interested,  from  the  an- 
of  the  government,  as  far  as  it  affected  its  own 
right ;  and  the  acts  or  even  the  acquiescence  of 
the  patentees,  and  tho.se  deriving  such  interests 
as  constituted  them  privies,  as  connected  with 
those  acts  of  government,  are  to  be  admitted 
to  explain  ambiguities. 

Many  of  the  transactions  to  be  examined 
relate  to  a  remote  day,  since  which,  the 
country,  its  inhabitants,  modes  of  thinking, 
and  doing  business,  on  the  subject  of  grants 
and  lands,  have  so  completely  changed  as  to 
render  it  a  difficult  task,  jn  many  instances,  to 
ascertain  satisfactorily  the  weight  which  ought 
to  be  ascribed  to  any  particular  act,  perhaps, 
discolored  by  the  medium  through  which  it 
has  reached  us,  partially  understood,  *or  [*45 1 
totally  misapprehended.  On  these,  however, 
it  may  become  necessary  to  pass  our  judg- 
ment :  the  first  exercise  of  which  is  rendered 
more  difficult,  by  the  admission  of  a  large  mass 
of  evidence,  seldom  presented  in  the  same  ex- 
tent and  complexity  from  a  court  of  law  to 
this  court. 

Though  no  question  has  arisen  on  the  sub- 
ject of  the  bounds  of  Lindsay's  patent,  as  some 
of  the  written  evidence  connected  with  it  is 
of  a  date  anterior  to  the  granting  of  the  Cat- 
skill  patent,  and  as  it  may  influence  the  con- 
struction of  the  Catskill  patent,  I  shall  in  the 
first  place  examine  that  evidence,  before  I  pro- 
ceed to  that  of  the  Catskill. 

The  Indian  deed  of  Curpewaen  (26th  June, 
1684),  an  Esopus  Indian,  who,  in  behalf  of 
himself  and  other  savages  of  Esopus,  who 
might  form  any  claim,  conveys  to  Suysbert 
Outen  Bogart  certain  parcels  of  land  on  which 
he  then  lived,  running  from  Boomtjes  Hook, 
up  the  river  to  the  north,  to  a  certain  brook 
named  Stuck,  &c. 

This  grant  was  made  before  Marte  Garretse 
and  Cornelius  Van  Dyck.  then  justices,  and 
attested  by  Robert  Livingston,  whose  official 
description  does  not,  however,  appear  in  the 
deed,  but  who  appears,  from  other  papers  in 
evidence,  to  have  been  secretary  of  the  com- 
missaries, and,  afterwards,  clerk  of  Albany 
County ;  but  at  what  time  he  ceased  to  be 
secretary  and  became  clerk,  is  not  in  evidence. 

On  this  grant  is  a  memorandum,  dated  the 
2d  February,  1698-99,  subscribed  with  the 
letters  R.  L.  in  the  following  words  :  "  This 
piece  of  woodland,  belonging  to  Guysbert 
Cornelius  Bogart,  and  on  which  he  lived  many 
years  before,  and  contains  about  one  and  a 
half  morgan  of  land  ;  this  parcel  of  land  is 
given  to  the  said  Bogart,  by  Dirck  Hendricks 
De  Gayer,  and  by  Jacob  Tennisse,  alias  Cobus 
the  runner,  as  appears  by  private  writings  ; 
this  has  been  exhibited  by  Helmer  Jansen, 
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who  purchased  the  right  of  Guysbert  Bogart 
and  Maria  Jockinse,  his  wife." 
452*]  *The  patent  to  Helmer  Jansen  (15th 
January,  1703-4)  recited  his  petition,  in  which 
he  states  that  Guysbert  Bogart,  his  father,  and 
Maria  Jockinse,  his  mother,  had,  by  deed,  bear- 
ing date  the  26th  day  of  June,  1684,  made  and 
signed  before  the  magistrates  of  the  city  of 
Albany,  purchased  of  the  native  Indians  a  cer- 
tain parcel  of  land  (describing  it),  whereof  they 
had  then  had  the  quiet  and  peaceable  posses- 
sion for  above  twenty  years,  without  obtain- 
ing any  grant  for  it ;  also  another  small  piece 
of  land,  about  three  acres,  &c.  The  location 
of  the  small  piece  of  land  has  not  been  at- 
tempted ;  but,  from  the  quantity,  it  would 
seem  to  be  the  same  land  mentioned  in  the 
memorandum  indorsed  on  the  Indian  deed. 

This  patent,  as  the  act  of  government,  con- 
nected the  Indian  title  acquired  by  Outen 
Bogart  with  the  grant  to  Jansen,  recognized 
its  efficacy  as  an  Indian  deed,  and  affirmed  the 
possession  under  it,  from  the  representation  of 
the  grantee,  which  it  admits  to  be  true,  as  to 
its  own  interests. 

The  death  of  Helmer  Jansen  and  the  escheat 
in  consequence  thereof,  have  no  bearing  on 
this  point,  and  are  not  here  necessary  to  be 
adverted  to,  as  it  is  my  intent,  in  the  first 
place,  to  confine  myself  merely  to  the  ancient 
transactions  contemporaneous  with,  or  prior 
to,  the  granting  the  Catskill  patent  and  con- 
firmation. 

The  letters  patent  (27th  March,  1680)  to 
Elizabeth  Salisbury  and  Martin  Garritson, 
recite,  that  whereas  Captain  Silvester  Salis- 
bury, late  Commander  of  Albany,  made  ap- 
plication for  a  grant  for  a  certain  parcel  or  tract 
of  land  for  his  children,  lying  at  the  Catskill, 
on  the  west  side  of  the  North  or  Hudson  River, 
the  which  he,  together  with  Martin  Garritson, 
one  of  the  commissaries  of  Albany,  with  the 
leave  and  approbation  of  the  said  governor, 
purchased  of  the  native  Indian  proprietors, 
and  made  payment  for  the  same  ;  whereupon 
the  said  Indians  transferred  their  interest  to  the 
said  Silvester  Salisbury  and  Martin  Garritson, 
upon  the  8th  day  of  July,  1678,  before  the 
•453*]  commissaries  *of  Albany,  the  said 
parcel  or  tract  of  land,  lying  at  Catskill  as 
aforesaid,  above  the  land  of  Eldert  De  Gayer, 
consisting  of  five  great  flats  or  plains,  on  both 
sides  the  creek  or  kill  (naming  the  said  flats), 
together  with  the  woodland,  for  out  drifts  of 
cattle,  containing  by  estimation,  in  circumfer- 
ence, four  English  miles,  or  one  Dutch  mile, 
including  "all  the  kills,  creeks,  brush,  or 
woodland  and  dependencies,  the  land  of  John 
Bronk  excepted  ;  and  which  was  given  away 
before  by  the  Indian  called  Schermerhorn  ; 
there  being  by  computation  in  the  said  parcel 
or  tract  of  land,  100  morgan  or  200  acres  of 
improvable  land  ;"  and  grants  to  Elizabeth 
Salisbury,  widow  of  Captain  Silvester  Salis- 
bury, in  trust,  to  and  for  the  use  of  his 
children,  and  to  Martin  Garritson,  in  partner- 
ship, their  heirs  and  assigns  forever,  the  said 
premises. 

As  explanatory  of  the  bonds  of  this  patent, 
the  Indian  deed  therein   referred  to  has  been 
produced  ;    by    which    the   grantors   therein  j 
named,  Catskilland  Makekendes  Indians,  con- ! 
vey  to  Captain   Salisbury,   commander,  and 
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Martin  Garritson,  commissary,  a  certain  parcel 
of  land,  lying  at  Catskill,  above  the  lands  of 
Etclert  De  Gayer,  consisting  in  five  great 
plains,  on  both  sides  of  the  creek  (naming 
them,  as  in  the  patent),  with  the  woodland,  for 
out  drift  of  cattle  ;  otherwise  meaning,  to  wit, 
four  English  miles  round  about  the  aforesaid 
lands,  except  the  land  of  John  Bronk,  reserved 
out  of  it. 

This  Indian  deed,  from  the  words  "four 
English  miles  round  about  the  said  lands, " 
left  the  precise  extent  and  shape  of  the  wood- 
land exceedingly  questionable  ;  and,  being  in 
a  language  with  which  the  English  officers  of 
government  were,  probably,  not  conversant,  is 
subject  to  much  doubt  and  difficulty.  But 
the  patent  is  their  practical  exposition  of  its 
import ;  and  though  they  might  be  mistaken 
as  to  the  extent  of  a  Dutch  mile,  and  as  to  the 
precise  import  and  meaning  of  the  Dutch 
words  *used  in  describing  the  premises  [*454 
intended  to  be  granted,  they  could  not  be  at 
a  loss  to  express  their  construction  in  the 
language  of  the  government.  The  grant  was 
for  the  five  flats,  distinguished  as  improvable 
land,  together  with  the  woodland,  for  out 
drift  of  cattle,  containing,  by  estimation,  in 
circumference,  four  English,  or  one  Dutch 
mile. 

The  word  "land,"  in  the  Dutch  language, 
it  is  well  known,  conveyed  the  same  "sense, 
with  its  present  technical  acceptation,  where  it 
is  used  simply.  It  meant  arable  land  ;  and  no 
other  was  considered  as  arable  but  the  rich  low 
lands,  or  flats. 

There  are  no  words,  either  in  the  Indian 
deed,  as  translated,  or  in  the  patent,  which  im- 
pose an  extension  of  the  woodland  beyond  the 
circumference  of  four  miles,  measured  in  the 
exterior  lines  ;  for  the  words  "  round  about," 
in  the  translation  from  the  Dutch,  are  more 
equivocal,  and  are,  perhaps,  capable  of  being 
applied  to  a  surface  extending  four  miles  from 
every  part  of  the  flats,  or  to  the  more  limited 
construction  given  by  the  government,  in  their 
patent ;  that,  as  clearly  expressing  the  sense 
of  the  government,  at  the  moment  they  made 
the  grant,  must  unavoidably  control. 

The  grant  is  limited  to  four  miles  in  circum- 
ference. It  has  been  urged  that  a  liberal  con- 
struction would  exclude  the  flats  ;  and  that  a 
circle  is  the  only  location,  which  can  satify  the 
terms  in  which  it  was  made.  But  the  word 

circumference,"  in  its  obvious  and  only 
sense,  must  be  measured  on  the  exterior  line 
surrounding  the  flats.  Nor  does  it  convey 
any  determinate  idea  as  to  shape,  for  in  its 
common  application,  as  to  an  island,  which 
has  some  anology  to  the  present  case,  the  most 
discerning  mind  could  not,  from  the  informa- 
tion that  it  was  four  miles  in  circumference, 
determine  whether  it  was  round,  triangular,  or 
square ;  for  the  term  would  be  equally  and 
properly  used  in  all  those  cases,  *for  [*455 
describing  the  extent  of  the  line  along  the 
water  board. 

It  is  not  possible  to  draw  a  circumference 
without  comprising  the  flats  in  it.  How  this 
line  was  to  run,  whether  circular,  elliptical,  or 
strictly  correspondent  to  the  sinuosities  of  the 
flats,  it  is  not  necessrry  to  inquire.  For  in 
whatever  shape  located,  it  could  not  possibly 
extend  to  the  premises  in  question,  on  any  con- 
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struction  that  can  be  assumed,  especially,  if  the 
flats,  from  one  extremity  to  the  other,  must 
approach,  and  perhaps  exceed,  two  miles,  for 
so  i  In1  map  in  evidence  indicates. 

The  acts  of  government,  intermediate  the 
obtaining  the  patent  and  confirmation,  appar- 
ently acquiesced  in  by  the  purchasers  named 
in  the  first  deed,  or  their  representatives,  have 
some  bearing  on  this  part  of  the  subject,  espec- 
ially when  it  is  taken  into  view  that  the  persons 
against  whose  interests  they  are  supposed  to 
have  operated,  appear,  from  the  evidence  be- 
fore the  court,  to  have  been  of  consideration, 
intelligent,  vigilant,  and  capable  of  apprehend 
ing  and  asserting  their  rights. 

During  that  period,  several  patents  were 
granted,  covering  all  the  land  east  of  the  Indian 
foot-path,  and  north  of  the  Catskill,  or  creek, 
and  all  the  land  on  the  south  side  of  that  creek, 
along  the  river,  extending  somewhat  farther 
from  it  than  the  foot-path,  as  described  on  the 
map,  comprised  in  the  eighth  division,  Outen 
Bogart's  land  only  excepted. 

There  is  no  evidence  that  the  passing  these 
grants  was  resisted  on  the  part  of  the  proprie- 
tors of  Catskill  patent.  I  think  it  was  admitted 
in  argument  that  no  part  of  the  lands  com- 
prised in  these  patents  was  held  under  that 
patent,  and  there  is  no  evidence  before  this 
court  that  they  were. 

The  patent  to  Van  Vechten  was  granted  in 
1686,  and  Corlair's,  Loveridge's,  Lockerman's, 
and  Bronk  and  Garritson's  in  1687. 
456*]  *In  the  later  patent  Martin  Garritson 
appears  to  have  been  a  patentee,  and  as  the 
grant  was  obtained  after  the  death  of  Salis- 
bury, an  attempt  has  been  made  to  separate 
the  acts  of  Garritson  from  those  of  the  persons 
who  derived  under  Salisbury,  as  originating  in 
fraud,  and  as  an  evidence  of  his  sacrificing  the 
interest  of  the  wife  and  children  of  Salis- 
bury to  promote  his  own,  in  the  obtaining  that 
patent.  But  though  this  is  rather  a  late  day, 
after  a  lapse  of  more  than  a  century,  to  exam- 
amine  a  subject  of  that  kind,  the  patent  itself 
bears  strong  evidence  to  repel  the  attempt,  as 
it  discloses  the  grounds  upon  which  it  issued, 
and  clearly  shows  that  it  was  bottomed  on 
antecedent  rights,  acquired  by  purchases  from 
the  Indians,  and  patents,  under  rights  which 
had  regularly  been  vested  in  the  grantees. 

The  patent  of  John  Bronk  and  Martin  Garrit- 
son bears  date  the  23d  day'  of  May,  1687,  and 
contains  several  recitals  of  the  Indian  purchase 
of  1662,  of  a  patent  of  the  llth  day  of  June, 
1667,  of  a  patent  to  John  Cloot,  Jurian  Ten- 
nisse  and  John  Hendrick  De  Bruyn,  dated  the 
25th  May,  1667,  and  of  a  purchase  of  a  piece 
of  land,  beginning  from  the  property  of  Guys- 
bert  Outen  Bogart,  the  titles  to  which  are  said 
to  be  vested  in  the  patentees,  all  of  which  are 
regranted  and  confirmed  by  the  patent,  which 
covered  the  whole  of  the  lands  north  of  Outen 
Bogart's,  and  on  the  east  side  of  the  foot-path  ; 
and,  I  think,  affords  some  evidence  that  the 
Indian  deed  to  Garritson  and  Van  Dyck  was 
intended  to  be  applied,  as  well  to  the  extinction 
of  the  Indian  claims  on  the  lands  afterwards 
granted  to  Bronk  and  Garritson,  as  to  the  pur- 
poses of  the  proprietors  of  the  Catskill  patent. 

The  precise  locations  of  the  several  parcels 
comprehended  in  that  patent  it  is  not  material, 
in  the  present  controversy,  to  ascertain.  They 
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were  all  included  in  the  confirmation,  and  are 
collectively  laid  down  on  the  map,  as  bounded 
by  the  Catskill  Indian  foot-path,  which  was, 
in  argument,  admitted  to  be  the  same  with  the 
*old  Catskill  road  under  the  hill,  de-  [*457 
scribed  in  the  Indian  deed  to  Garritson  and 
Van  Dyck. 

The  patent  to  Garritson  and  Elizabeth  Van 
Dyck  was  dated  subsequent  to  all  these  grants  ; 
and  at  the  time  it  was  obtained,  some 
of  the  lands  eastward  of  the  flats  (clearly  cov- 
ered by  the  former  grant  of  Elizabeth  Salis- 
bury and  Van  Bergan),  if  the  construction  of 
the  patent  contended  for  could  not  prevail, 
were  possessed  by  Bronk  ;  by  Tennisse,  who, 
it  appears,  had  a  mill  on  the  land  held  by  him, 
by  Degayer,  by  Outen  Bogart,  and  some  others. 

Where  the  land  of  John  Bronk  was  does  not 
appear.  The  second  Indian  deed  was,  how- 
ever, prior  in  date  to  all  the  patents  I  have 
enumerated,  not  among  those  described  as  in- 
tended to  be  confirmed,  but  so  near  the  time  of 
obtaining  them  as  to  leave  no  doubt,  from  the 
situation  of  the  parties,  their  connection  with 
the  government,  and  the  acts  they  were  re- 
quired to  perform,  as  public  officers,  at  the 
place  in  which  the  records  of  public  transac- 
tions were  then  kept,  that  they  were  fully  ap- 
prised of  the  steps  taken  to  appropriate  the 
land,  which  afterwards  became  an  object  of 
claim  by  the  person  succeeding  to  their  rights. 

Two  Indians,  describing  themselves  as  here- 
tofore owners  of  the  lands  of  Catskill,  form- 
erly bought  by  Capt.  Salisbury  and  Martin  Gar- 
ritson, professing  to  act  for  all  Indians  who 
had  any  pretensions  on  Catskill,  appeared  be- 
fore Derick  Wessels  and  Jan  Janse  Bleacker, 
justices  of  the  peace  for  Albany  County,  and 
declared  that  the  said  land,  consistine  in  five 
plains,  besides  the  woods  surrounding  the 
same,  lying  one  Dutch  mile  east,  west,  south 
and  north,  is  the  true  property  of  Capt.  Salis- 
bury, deceased,  and  Martin  Garritson  ;  they 
then  declare  that  as  the  said  Indian  owners 
pretend  that  they  have  some  right  beyond  the 
mile,  stretching  as  well  eastward,  towards  the 
river  side,  as  northward,  towards  the  great 
plain,  which  was  formerly  bought  by  Capt. 
*John  Cloot,  deceased,  John  Bruyn  [*458 
and  Jurian  Tennisse,  that  they,  therefore, 
have  now  sold,  as  they  do  by  these  presents 
sell,  &c. ,  to  Cornelius  Van  Dyck  and  Martin 
Garritson,  their  right  of  land,  as  well  arable 
as  woodland,  kills  and  creeks,  with  their 
appurtenances  and  dependencies,  nothing 
in  the  world  excepted  which  might  lay 
out  of  the  limits  of  their  former  purchase  ; 
that  is  to  say,  more  than  the  mile  in  circum- 
ference, before  bought  ;  stretching  eastward, 
towards  the  river  side,  so  far  as  the  right  of 
Guysbert  Outen  Bogart,  and  northward  up 
from  a  certain  kill,  called  Stuck,  where  the 
right  of  the  said  Outen  Bogart  ends,  along  the 
river  northward,  to  the  Vlught  Hook,  by  the 
Indians  called  Machawamick,  farther  stretching 
along  the  rights  of  Capt.  Cloot,  deceased,  Jan 
Bruyn  and  Jurian  Tennisse,  to  the  old  Catskill 
roaa  under  the  hills,  and  so  farther,  to  the 
former  right  of  Catskill,  heretofore  bought  by 
Capt.  Salisbury,  deceased,  and  Martin  Garrit- 
son. 

This  Indian  deed,  to  which  Cornelius  Van 
Dyck  and  Martin  Garritson  were  parties,  it 
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appears,  was  introduced  as  evidence  on  the 
part  of  the  defendants,  as  explanatory  of  the 
bounds  of  the  patent  under  which  the  plaintiff 
claims.  It  would  seem  to  have  been  intended 
to  obtain  a  recognition  of  the  transfer  of  the 
Indian  rights  to  the  land  described  in  the 
former  deed,  to  give  it  extention  beyond  its 
bounds,  and  to  be  exhibited  as  an  evidence  to 
government  of  the  acquiesence  of  the  Indians  in 
such  extension,  and  affords  an  exposition  of 
the  bounds  of  the  land  comprehended  in  the 
patent  of  1680. 

The  patent  to  Elizabeth  Van  Dyck  and  Mar- 
tin Garritson  (July  28, 1688),  which  I  shall,  for 
the  sake  of  distinguishing  it  from  the  other, 
only  call  a  confirmation,  recites  the  purchase 
of  the  Indians,  of  the  8th  of  July,  1678,  de- 
scribed in  tlie  words  contained  in  it ;  but  adds, 
that  is  to  say,  four  English  miles  from  the  said 
4£»J)*]  plains  eastward,  *four  English  miles 
northward  from  the  said  plains,  four  English 
miles  westward  from  the  said  plains,  and  four 
English  miles  southward  from  the  said  plains, 
and  refers  to  the  deed,  as  showing  it.  It  re- 
cites the  death  of  Silvester  Salisbury  ;  that  his 
wife  survived  him  ;  that  she  had  since  inter- 
married with  Cornelius  Van  Dyck,  who  was 
then  deceased  ;  deduces  her  rights  from  him, 
and  that  she,  together  with  Martin  Garritson, 
had  prayed  a  more  full  and  ample  grant,  and 
confirmation  of  the  premises,  as  also  a  more  cer- 
tain limitation  of  the  estate,  expressed  in  the 
former  grant.  It  gives,  grants,  ratifies  and 
confirms  unto  the  said  Elizabeth  Van  Dyck 
and  Martin  Garritson.  that  is  to  say,  to  the 
said  Elizabeth,  for  and  during  her  natural  life, 
with  remainder  in  fee,  to  Francis  Salisbury, 
Silvester  Salisbury  and  Mary  Salisbury,  chil- 
dren of  Silvester  Salisbury. 

The  description  in  the  last  Indian  deed  is  in 
part  adopted  in  the  recitals  of  the  confirmation, 
an  evidence  that  it  had  been  exhibited  to  gov- 
ernment, as  explanatory  of  the  original  deed, 
on  which  the  former  patent  issued,  for  the  pur- 
pose of  enlarging  and  defining  its  boundaries. 

As  to  the  act  of  the  parlies  under  whose  title 
the  plaintiff  claims,  he  cannot  be  permitted  to 
question  the  interest  of  the  persons  who,  by 
his  own  showing,  having  been  concerned, 
either  as  parties  or  privies  in  the  transactions 
brought  into  view,  to  corroborate  his  title. 
The  title  of  Salisbury,  the  patentee,  after  the 
interposition  of  the  estate  for  life  of  his  widow, 
which  must  have  long  since  expired,  was  per- 
mitted to  descend  to  the  persons  for  whose  use 
a  moiety  of  the  lands  comprised  in  the  first 
patent,  was  professedly  made,  that  is,  his  chil- 
dren ;  and  the  acts  of  Elizabeth,  his  widow, 
and  her  second  husband,  Van  Dyck,  are  so 
intimately  blended  with  the  whole  course  of 
the  transaction,  as  to  render  them  inseparable 
from  those  of  Garritson  ;  but  if  they  were  not 
Garritson's  acts,  yet  as  a  party  in  interest  with 
46O*]  them,  they  *would  be  admitted  a  legiti- 
mate source  of  construction,  as  applied  to  tjie 
interests  of  both. 

Whether  the  confirmation  is  to  be  construed 
as  an  attempt  at  a  remodification  of  the  quanti- 
ty of  the  estate,  or  as  a  confirmation  of  the 
land  granted  by  the  first  patent,  or  was  in- 
tended as  an  enlargement  of  the  boundaries, 
are  subjects  which  it  might  be  necessary  to  con- 
sider, if  the  course  of  examination  presented 
JOHNS.  REP.,  5. 


them.  But  it  is  not  requisite  here  to  distin- 
guish between  them.  I  shall  primarily  assume 
the  confirmation,  the  only  point  of  view  in 
which  it  can  be  considered  as  material  in  con- 
sidering the  boundaries,  as  granting  and  con- 
firming the  land  covered  by  the  first  patent, 
and  legally  competent  to  vest  the  land  beyond 
it,  included  in  the  confirmation  in  the  grantees. 

This  second  Indian  deed,  in  my  opinion,  is  a 
very  important  document,  to  aid  in  giving  a 
construction  to  the  bounds  of  the  confirmation. 

If  the  first  Catskill  patent  was  circumscribed 
in  the  mode,  1  think  it  ought  to  be  located  ; 
and  if  the  location,  by  a  line  of  four  miles  in 
circumference,  is  the  only  one  in  which  it  can 
be  satisfied,  it  follows  clearly,  that  no  part  of 
the  premises  could  be  included  in  it,  for  the 
nearest  point  to  the  flats,  as  appears  from  the 
map,  would  be  more  than  two  miles  from 
them. 

The  confirmation,  if  it  passed  the  rights  of 
the  crown,  would  only  pass  such  as  were  in  it 
at  the  time  of  the  grant.  It  could  not  devest 
the  title  acquired  under  former  royal  or  ducal 
grants.  For  though  Indian  deeds  were  ob- 
tained for  the  purpose  of  proving  that  the 
rights  of  the  natives  were  extinguished,  in 
every  stage  of  the  colonial  government  they 
were  subject  to  some  species  of  regulation,  to 
prevent  imposition,  and  were  never  admitted,- 
as  of  themselves,  to  be  a  source  of  legal  title. 
They  were  presented  to  government  as  an  in- 
ducement to  extend  its  bounty  by  grant ;  but 
the  firm  and  unbending  principle  has  uniform- 
ly been,  that  all  titles  must  *be  derived,  [*461 
either  mediately  or  immediately,  actually  or 
presumptively,  from  the  crown. 

The  Indian  deed  of  1684  describes  the  land 
intended  to  be  granted  as  stretching  eastward, 
towards  the  river  side,  so  far  as  the  right  of 
Guysbert  Outen  Bogart,  and  northward  up 
from  a  certain  kill  called  Stuck,  where  the 
right  of  the  said  Outen  Bogart  ends  along  the 
river,  northward  to  the  Vlught  Hook  ;  farther 
stretching  along  the  right  of  Capt.  Cloot, 
deceased,  Jan  Bruyn  and  Jurian  Tennisse,  to 
the  old  Catskill  road,  and  so  farther  to  the 
former  rights  of  Catskill  heretofore  bought  by 
Capt.  Salisbury,  deceased,  and  Martin  Garrit- 
son. 

The  promises  in  question  are  admitted  to  be 
part  of  the  land  of  Outen  Bogart,  and  the  map 
of  Lindsay's  patent,  in  evidence,  by  consent 
of  parties,  as  part  of  the  bill  of  exceptions, 
lays  down  Stuck,  or  Riz,  at  the  Hudson  River, 
at  the  northeasternmost  corner  of  that  patent, 
from  which  it  is  to  extend  northwardly  to  the 
Vlught  Hook. 

Where  the  Vlught  Hook  was,  does  not  ap- 
pear in  evidence.  That  it  was  to  be  found  on 
the  bank  of  the  river,  and  to  the  northward  of 
Stuck,  is  apparent,  and  from  other  parts  of 
the  description,  it  would  seem  to  be  somewhere 
in  the  bounds  of  the  second  tract,  north  of 
Outen  Bogart's,  covered  by  the  patent  of  the 
23d  day  of  May,  1687.  to  Bronk  and  Garrit- 
son ;  for  that  tract  is  described  as  the  right  of 
Cloot,  Bruyn  and  Tennisse,  as  acquired  ante- 
cedent to  the  year  1684  ;  thence,  in  ihe  words 
of  the  description,  stretching  along  the  right 
of  Capt.  Cloot,  deceased,  Jan  Bruyn,  and 
Jurian  Tennisse,  to  the  old  Catskill  road  ;  and 
so  farther  to  the  right  of  Catskill,  heretofore 
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bought  by  Capt.  Salisbury  and  Martin  Garrit- 
son.  This  last  stretch  carries  it  to  Salisbury 
and  Garritson's  patent,  in  whatever  manner 
located  ;  and  whether  the  land  between  Outen 
Bogart  and  the  second  tract,  or  the  tract 
marked  Cloot  &  Company,  on  the  map,  was 
intended  ;  for,  in  either  case,  the  direction 
westward  would  touch  it. 
402*]  *Theword"stretching,"  in  its  common 
use  in  grants,  during  the  early  periods  of  the 
English  colonial  government  here,  was  applied 
either  to  the  extent  of  a  single  line,  or  of  a 
rolling  location,  in  which  the  breadth  being^ 
described  by  lines  on  surfaces,  was  carried 
with  such  breadth,  to  the  object  described,  as 
its  terminus  ;  this  appears  to  have  been  intend- 
ed as  a  rolling  grant,  in  that  part  of  the  des- 
cription now  under  consideration. 

If  this  exposition  is  correct,  it  tends  to  show 
the  extent  of  the  grant  to  the  eastward  ;  in 
that  direction  Martin  Garritson  had  acquired, 
by  transfer  or  purchase,  pretensions  to  several 
parcels,  perhaps  undefined  in  extent.  The 
Indians  claimed  part  of  these  lands,  and  part 
of  these  lands  claimed  by  the  patentee,  or  their 
representatives,  under  the  first  Catskill  pur- 
chase; the  total  extinguishment  of  their  rights 
as  to  both  must,  at  least,  have  been  interesting 
to  Martin  Garritson.  The  explanatory  deed  is 
obtained,  which  covers  the  whole  of  Martin 
Garritson  s  pretensions,  and  extends  the  Cat- 
skill  rights,  as  depending  upon  Indian  pur- 
chases, four  miles  round  the  flats,  where  it 
does  not  interfere  with  the  lands  already 
patented ;  but  by  some  miscalculation,  as  to 
distance,  or  some  construction  of  the  patent, 
then,  it  seems  not  doubted,  the  land  of  Outen 
Bogart  was  excluded  ;  for  all  this  is  said  to  be 
beyond  the  mile  round  about  the  plains  ;  and 
in  the  description  in  the  Indian  deed,  after 
arriving  at  the  Catskill  road,  it  is  said  still  to 
run  farther  before  it  touches  the  Catskill  right. 

But  it  may  be  said  the  Indians  also  pre- 
tended a  right  beyond  the  Dutch  mile,  stretch- 
ing as  well  eastward  towards  the  river,  as 
northward  towards  the  great  plains,  which 
was  formerly  bought  by  Captain  John  Cloot, 
Jan  Bruyn  and  Jurian  Tennisse. 

If  these  great  plains  mean  the  patent  already 
mentioned  as  the  second  tract  in  the  patent  of 
Bronk  and  Garritson,  it  will  be  seen,  by  in- 
spection of  the  map,  that  they  lie  to  the  south- 
ward of  east ;  but  if  the  great  plains  are  in  the 
463*]  *tract  marked  on  the  map,  as  Cloot  & 
Company,  of  which  there  is  no  evidence, 
either  from  similarity  of  names,  or  the  nature 
of  the  land  it  comprises,  it  requires  an  exten- 
sion east  of  northeast  from  the  flats  to  reach 
them,  which  affords  some  criterion  for  esti- 
mating the  accuracy  with  which  the  points  of 
compass  were  attended  to  in  these  descrip- 
tions. 

From  the  Indian  deed,  taken  in  connection 
with  the  confirmation,  the  former  showing  the 
sense  of  the  purchaser,  the  latter  combining 
their  sense  with  that  of  government,  it  appears 
to  me.  a  decisive  fact  is  to  be  collected  ;  that 
in  whatever  mode  the  lands  granted  by  the 
confirmation  were  to  be  located,  the  right  of 
Outen  Bogart  was  not  included  in  them.  The 
right  of  Outen  Bogart  forms  one  of  the  boun- 
daries of  the  Indian  deed  ;  and  it  is  so  far  in- 
corporated in  the  description  as  to  give  a  line 
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some  extent  northwardly,  along  which  it  ran 
to  Stuck  ;  this  right,  I  have  already  shown, 
had  been  so  far  recognized  by  government  m 
its  patent  to  Bronk  and  Garritson.  as  to  des- 
cribe it  as  his  property. 

The  same  words  of  extension  are  included 
in  both  the  Indian  deed  and  confirmation  ;  and 
by  whatever  cause  produced,  they  ought,  it 
appears  to  me,  to  receive  the  same  construc- 
tion. 

To  illustrate  my  construction ;  suppose  a 
rolling  patent,  described  as  extending  from 
the  west  bank  of  the  Hudson,  with  the  breadth 
of  State  Street,  two  miles,  to  the  State  House, 
with  an  apt  description,  so  as  to  leave  no- 
doubt  that  the  building  in  which  the  court  now 
sits,  was  the  house  intended,  and  which  we- 
will  suppose  half  a  mile  from  the  river ;  is 
there  any  principle  to  be  discovered,  either  in 
law  or  sound  construction,  which  would  war- 
rant the  including  the  house  and  all  the  land 
in  the  same  breadth,  and  a  half  a  mile  beyond 
it? 

The  second  Indian  deed  for  the  Catskilr 
lands  bears  date  the  13th  day  of  June,  1684  ; 
that  to  Outen  Bogart  *on  the  26th  of  [*464 
the  same  month  ;  though  called  a  deed,  it  is  a 
testimonial  in  the  nature  of  a  notarial  act,  and 
such  was  the  mode  in  which  Indian  purchasi  - 
were  uniformly  made  before  the  commissaries,, 
and  after  their  abolition,  by  the  justices  who- 
succeeded  to  their  power. 

This  second  Indian  deed  for  the  Catskill 
lands  was  made  before  Martin  Garritson  and' 
Cornelius  Van  Dyck,  as  justices  ;  who,  from 
the  nature  of  the  transaction,  appear  to  have 
been  officially  required  to  give  it  their  sanction 
as  having  been  fairly  obtained,  and  from 
whom,  it  is  to  be  inferred,  it  was  exacted  as  a 
duty  to  know  the  instrument  thus  formed 
under  their  superintendence. 

It  therefore  differs  materially,  in  all  its  cir- 
cumstances, from  the  modern  attestation  of  a 
deed ;  for  now  the  import  and  object  may,  and 
frequently  are,  wholly  unknown  to  the  wit- 
nesses, who  attest  its  execution  ;  but  here  the 
very  men  who  had,  only  thirteen  days  before, 
made  the  purchase  which  formed  the  basis  of 
the  confirmation,  if  they  did  not  frame  the  in- 
strument, at  least  superintended  its  consum- 
mation, by  giving  their  official  testimony  that 
it  was  fairly  conducted — the  object  of  which, 
purchase,  it  is  now  contended,  was  compre- 
hended in  the  bounds  of  the  second  Indian  deed 
and  of  the  confirmation. 

This  is  strong  ground  in  •  corroboration  of 
the  construction  that  the  premises  in  question- 
were  not  intended  to  be  included  in  the  con- 
firmation. 

To  this  may  be  added  the  permitting  Outen 
Bogart  to  remain  in  possession  of  the  lands  he 
had  thus  purchased  ;  to  transmit  them  to- 
Helmer  Jansen  ;  to  suffer  him  to  obtain  a  pat- 
ent for  them  ;  to  enjoy  them  peaceably  under 
tlmt  patent ;  to  suffer  not  onlv  the  derelict 
possession  from  the  time  of  his  death  till  office 
found,  to  remain  unclaimed;  but  to  acquiesce 
in  the  patent  of  Lindsay  til>  1755. 

*What  the  legal  effect  of  their  long  [*4<R5- 
possession  isr  does  not  fall  under  this  object 
of  consideration  ;  it  is  thus  cursorily  adverted 
to,  in  connection  with  the  general  conduct  of 
the  parties. 
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The  sense  of  government  has  been  supposed 
to  have  a  powerful  bearing  on  the  controversy. 
1  have  admitted  its  sense,  in  some  respects,  to 
aid  the  construction  which  I  suppose  a  correct 
one. 

The  government,  intermediate  the  first  pat- 
ent and  confirmation,  it  has  been  shown,  made 
several  grants  within  the  range  of  the  location 
of  the  Catskill  patent,  as  contended  for  on  the 
part  of  the  plaintiff;  those  appear  to  have  been 
acquiesced  in  on  the  part  of  the  proprietors  of 
of  the  Catskill  patent ;  at,  least  there  is  no  evi- 
dence in  this  cause  that  they  took  any  posses- 
sions under  it,  interfering  with  those  patents. 

As  far  as  the  acts  of  government  are  com- 
bined with  the  acts  of  the  parties,  or  the  acts 
of  the  parties  do  not  run  counter  to  them,  they 
certainly  are  entitled  to  more  or  less  weight,  as 
applied  to  transactions  of  so  remote  a  period ; 
but  the  acts  of  government  have  frequently  an 
effect  ascribed  to  them,  which  cannot,  or  any 
correct  principle,  influence  our  opinion,  as  a 
court. 

Whenever  the  crown,  by  its  agents,  the  exe- 
cutive of  this  colony,  divided  a  district  of 
country  among  a  number  of  grantees,  assign- 
ing to  each  a  portion,  but  retaining  no  part  to 
itself,  it  could  have  neither  right  or  pretension 
to  interfere  in  the  construction  of  their  re- 
spective grants.  With  its  power  of  disposition, 
it  lost  the  power  of  arranging  and  assigning 
to  each  a  determinate  share  ;  this  could  only 
be  settled,  if  controverted,  by  judicial  interfer- 
ence ;  but  when  part  of  the  district  was  re- 
tained by  the  crown,  as  in  the  case  of  the  land 
adjoining  the  Catskill  patent,  when  the  lands 
in  all  directions,  except  on  the  east  side,  were 
ungranted,  the  acts  of  the  government  may 
have  a  controlling  effect,  as  to  its  own  rights, 
especially  after  a  long  lapse  of  time  ;  and^if  a 
4(56*]  location  *was  questionable  before,  I 
have  not  the  least  doubt  but  that  the  crown 
might,  by  its  legal  organs,  employed  to  man- 
age and  dispose  of  its  interests,  as  effectually 
bind  itself  by  a  fair,  deliberate  act.  as  an  in- 
dividual might,  in  similar  circumstances,  set- 
tle a  controverted  limit. 

The  survey  of  Beaty,  the  deputy  surveyor- 
general,  was  of  a  mixed  nature  ;  the  claimants 
under  the  Catskill  patent  and  confirmation 
were  the  applicants ;  and  the  interference  of 
government  was  more  deliberate  and  formal 
than,  perhaps,  comported  with  the  mode  of 
conducting  business  of  that  nature  at  the  time. 
The  deputy  surveyor-general  gave  a  location 
to  the  patent,  in  pursuance  of  a  warrant  from 
the  executive,  and  formally  returned  it  to  be 
deposited,  as  it  was  alleged,  among  the  archives 
of  the  colony  ;  of  its  actual  return  into  any  of 
the  public  offices,  there  is,  however,  no  evi- 
dence ;  the  paper  produced  as  an  original, 
being  a  copy  recently  made  and  not  certified. 

These  circumstances  might  have  weight  in 
the  construction  of  the  confirmation,  where  its 
bounds  did  not  come  in  contact  with  other 
private  rights  ;  but  can  have  none  here  ;  and 
it  is  not  necessary  to  give,  nor  do  I  mean  to 
give  an  opinion  on  the  subject  of  the  location 
of  the  confirmation  generally.  If  this  could 
have  been  fairly  presented  as  an  object  of  con- 
sideration in  this  case,  several  circumstances 
arising  from  the  nature  and  extent  of  the  con- 
troversy, I  think,  ought  rather  to  have  induced 
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this  court  to  determine  on  that  ground  than 
to  shun  it. 

This  view,  and  this  train  of  reasoning,  has 
satisfied  my  mind  better  than  I  could,  m  the 
first  instance,  have  possibly  hoped,  as  to  the 
true  construction  of  the  confirmation,  as  far 
as  respects  the  premises  in  question,  and  that 
the  first  exception  cannot  be  sustained. 

The  second  exception  is  to  the  charge  of 
the  judge  who  presided  at  the  trial ;  the  third 
and  fourth  relate  to  matters  not  appearing  in 
the  bill  of  exceptions. 

*The  exception,  as  appearing  from  [*4O7 
the  bill  of  exceptions,  is  in  the  following 
words:  "And  thereupon  the  said  counsel,  for 
the  said  defendant,  further  desired  the  said 
justice,  before  whom  the  trial  of  the  said  issue 
was  had  as  aforesaid,  to  inform  the  jurors 
aforesaid,  and  to  declare  to  them  the  law  of 
and  upon  the  premises  to  be,  that  if  the  said 
premises  in  question,  in  this  cause,  be  not.com- 
prehended  within  the  premises  granted  in  and 
by  the  letters-  patent,  so,  as  aforesaid,  pro- 
duced and  given  in  evidence  on  the  part  of 
the  defendant,  yet  that  the  evidence  of  posses- 
sion of  the  said  premises  in  question  in  this 
cause,  adverse  to  the  title  under  which  the 
plaintiff  claimed  the  same,  was  sufficient  to 
bar  the  plaintiff's  right  to  recover  the  said 
premises  in  question,  in  this  action,  and  re- 
quired the  said  justice  so  to  charge  the  said 
jury  ;  but  the  said  counsel  for  the  said  plaint- 
iff objected  thereto,  and  the  said  justice  did 
refuse  so  to  do,  and  thereupon  did  further  in- 
form the  said  jury,  and  give  them  in  charge, 
that  the  evidence  of  possession,  in  order  to  de- 
feat the  plaintiff's  title,  must  establish  a  peace- 
able and  unequivocal  adverse  possession,  for 
twenty  years  antecedent  to  the  commencement 
of  the  suit,  and  he  submitted  that  point  to  the 
jury,  with  an  intimation  of  his  own  opinion 
that  the  evidence  did  not  make  out  such  ad- 
verse possession,  against  which  opinion,  and 
charge  of  the  said  justice,  the  said  defendant, 
by  his  said  counsel,  then  and  there  also  ex- 
cepted." 

A  bill  of  exceptions  was  given  by  statute, 
not  to  draw  the  whole  matter  into  examina- 
tion again,  but  only  the  points  to  which  it  is 
taken ;  and  the  party  must  lay  his  finger  on 
those  points  which  must  arise,  either  in  ad- 
mitting or  denying  evidence,  or  matter  of  law, 
arising  from  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.  (2  Bac.  Abr., 
529,  tit.  Bill  of  Exceptions.) 

Whether  it  will  lie  to  the  charge  of  a  judge 
for  refusing  to  lay  down  the  law  to  the  jury, 
has  been  made  a  question. 

*It  is  laid  down  that  if,  on  a  trial  [*468 
upon  a  title  to  a  lease  for  years,  the  judges, 
though  insisted  upon,  will  not  direct  the  jury 
that  the  probate  of  a  will  is  conclusive  evi- 
dence ;  but  will  only  tell  the  jury  that  it  is 
good  evidence,  and  thereupon  the  jury  find 
that  there  is  no  such  will,  yet  a  bill  of  excep- 
tions will  not  lie.  (Ld.  Raym.,  404;  2  Jones' 
Rep.,  146;  Show.,  120,122.) 

This  has  been  so  adjudged  in  the  Supreme 
Court,  in  the  case  of  G-raham  v.  Camman  (2 
Caines'  Rep.,  168),  and  the  law  as  laid  down 
in  Bacon  was  recognized. 

The  evidence  has  been  detailed  in  the  bill  of 
exceptions,  and  the  effect  of  admitting  an  ex- 
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ception  to  a  charge,  will  be  to  impose  it  on 
this  court  to  examine  the  evidence,  to  review 
the  whole,  to  determine,  not  whether  it  is 
good  evidence,  but  whether  it  is  doubtful, 
strong  or  conclusive  ;  and  after  this  is  ascer- 
tained, to  test  the  charge  of  the  judge  by  the 
result  produced  in  their  minds  on  the  occa- 
sion. This  is,  in  every  sense  of  the  word 
assuming  the  province  of  the  jury  ;  and  instead 
of  deciding  on  the  law  only,  the  facts  given  in 
evidence,  and  their  relative  weight,  are  in  the 
first  place  to  be  disposed  of. 

The  jury  might  have  found  a  verdict  con- 
trary to  the  opinion  of  the  judge  ;  and  if  the 
case  was  such  as  legally  imposed  it  on  them 
to  find  conformable^)  the  opinion,  or  the  judge 
had  misdirected  them  as  to  the  law,  the  proper 
mode  of  obtaining  redress  would  be  by  appli- 
cation for  a  new  trial. 

Without,  therefore,  entering  into  a  particu- 
lar examination  of  the  opinion  of  the  judge  as 
to  this  exception,  which  I  am,  however,  in- 
clined to  think  correct,  I  would  decide  it  on 
the  ground  that  this  did  not  arise  on  the  ad- 
mission or  rejection  of  evidence  on  a  fact  not 
denied,  and  so  not  within  the  proviso  of  the 
statute  allowing  a  bill  of  exceptions. 

This  distinction  cannot  apply  to  the  first  ex- 
ception, for  there  the  facts,  the  existence  of 
the  Catskill  confirmation  and  its  import,  are 
not  denied.  The  construction  of  its  bound- 
4<>9*]  aries,  *as  matter  of  law,  has  been  de- 
cided on  by  the  judge,  and  this  court  are  to  de- 
termine on  it,  as  a  matter  of  law  only. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

L'HOMMEDIEU,  Senator.  The  plaintiff  in 
error  has  taken  several  objections  to  the  judg- 
ment of  the  Supreme  Court  below  ;  I  shall, 
however,  consider  the  only  principal  one 
respecting  the  construction  of  the  Catskill 
patent ;  because,  from  the  view  I  have  taken 
of  the  subject,  it  will  be  unnecessary  to  notice 
any  other. 

The  description  of  the  land  contained  in  that 
patent  comprehends  five  great  plains  men- 
tioned therein,  together  with  the  woodland  ad- 
joining the  said  plains,  extending  four  English 
miles  round  the  said  plains,  that  is  to  say,  four 
English  miles  from  the  said  plains  eastward, 
four  English  miles  northward  from  the  said 
plains,  four  English  miles  westward  from  the 
said  plains,  and  four  English  miles  southward 
from  the  said  plains. 

The  court  below  have  located  this  patent, 
by  running  lines  of  four  miles  in  length,  due 
north,  south,  east  and  west,  from  the  extreme 
northern,  southern,  eastern  and  western  parts 
of  the  plains,  and  closing  these  lines  from  the 
extremities  by  straight  lines.  I  must  dissent 
from  this  location,  because  to  me  it  appears 
manifestly  inconsistent  and  irreconcilable  to 
the  terms  of  the  grant.  To  common  under- 
standings these  words  would  appear  as  giving 
to  the  patentees  an  extent  of  four  miles  from 
every  part  of  the  five  plains ;  and  it  is  a  settled 
rule  of  construction,  that  the  words  of  a  grant 
are  to  be  interpreted  agreeably  to  the  common 
understanding  of  mankind  ;  but,  by  the  loca- 
tion of  the  Supreme  Court,  an  extent  of  four 
miles  is  given  at  the  four  cardinal  points  only  ; 
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and  in  every  other  part  coming  within  that 
distance,  and,  indeed,  in  manv  places,  wiihin 
three  miles  of  the  plains.  *Thfs,  there-  [*4?  O 
fore,  cannot  possibly,  I  think,  be  the  true  con- 
struction. The  one  contended  for  on  the  part 
of  the  plaintiff  in  error  appears  to  me  more 
reasonable  ;  it  satisfies  the  terms  of  the  grant, 
and  does  no  more  than  satisfy  them,  giving  an 
extent  of  four  miles  in  every  direction  from 
the  plains,  which  appears  to  me  to  be  the  ob- 
vious meaning  of  the  words  of  the  grant.  The 
propriety  of  that  location  is  very  strongly  sup- 
ported by  cotemporaneous  acts  of  the  govern- 
ment and  of  the  parties. 

The  survey  of  John  Beatty,  the  deputy  sur- 
veyor-general, made  in  the  year  1719,  in  pur- 
suance of  a  warrant  from  the  colonial  govern- 
ment, adopted  the  construction  contended  for 
by  the  plaintiff  in  error ;  and  this  act  strikes 
me  as  entitled  to  great  weight.  As  an  officer 
of  government,  we  must  believe  that  he  would 
not  adopt  a  location,  giving  more  to  the  pat- 
entees than  they  were  entitled  to  ;  and  as  he 
acted  under  the  Surveyor-General,  to  whom 
the  warrant  was  directed,  it  is  a  reasonable  in- 
ference that  he  also  considered  this  as  the 
proper  principle  of  location.  If  this  survey  is 
not  to  be  considered  as  an  act  binding  on  gov- 
ernment, still  it  affords  proof  of  the  opinion 
of  skillful  professional  men,  respecting  the 
location  of  Catskill  patent,  which  ought  to 
have  great  weight  with  the  court ;  it  is  an  opin- 
ion respecting  the  objects  of  their  profession, 
and  they  could  have  no  possible  inducement 
to  give  a  construction  to  this  grant,  not  war- 
ranted by  its  terms. 

The  commissioners  who  divided  the  patent 
in  1767,  adopted  the  same  principles,  and  it  ap- 
pears to  be  the  general  opinion  of  skillful  sur- 
veyors of  the  present  day  that  that  location  is 
the  true  one.  And  it  may  be  observed  that  there 
is  no  more  difficulty  in  running  lines  round 
those  flats  at  four  miles  distance,  than  there  is 
in  running  lines  on  each  side  of  a  winding 
river  of  four  miles  distance,  which  is  fre- 
quently done  by  skillful  surveyors ;  add  to  this 
that  almost  every  part  of  this  patent,  where 
*old  grants  do  not  interfere,  is,  and  [*471 
has  been  possessed  conformably  to  this  loca 
tion.  I  am,  therefore,  of  opinion  that  the 
judgment  of  the  court  below  be  reversed. 

GEBHARDT,  Senator.  This  cause  was  brought 
here  on  a  writ  of  error  from  the  Supreme 
Court. 

At  the  trial  of  the  cause,  at  the  circuit,  the 
defendant  in  error  located  the  premises  in 
question  as  lying  within  the  patent  granted  to 
John  Lindsay,  bearing  date  the  22d  day  of 
August,  1738 ;  and  deduced  a  regular  title 
under  that  patent,  and  rested  his  cause. 

The  plaintiff  in  error  relied  for  his  defense 
on  two  general  points  : 

1st.  That  the  premises  in  question  were  in- 
cluded in  an  older  grant,  commdnly  called  the 
Catskill  patent,  bearing  date  the  29th  day  of 
April, 1688,and  which  ought  first  to  be  satisfied. 

2d.  An  adverse  possession  for  more  than 
twenty  years. 

The  only  question  involved  in  the  first  point, 
is  the  construction  to  be  given  to  the  descrip- 
tion of  boundaries  contained  in  the  Catskill 
patent. 
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By  the  decision  of  the  Supreme  Court,  in 
the  cause  of  Jackson,  ex  dem.  Clark  v.  lieeves 
(3  Caines'  Rep. ,  292),  the  premises  in  question 
are  excluded,  by  their  location  of  that  grant ; 
and  that  decision  is  to  be  taken  as  part  of  this 
case. 

The  description  of  the  lands  granted  is  in 
manner  following : 

"  A  certain  tract  of  laud,  with  the  ap- 
purtenances, lying,  situated  and  being  at  a 
certain  place  called  Catskill,  in  the  County  of 
Albany,  on  the  west  side  Hudson's  River,  and 
on  the  south  and  north  sides  of  the  creek,  or 
kill,  consisting  of  five  great  plains,  the  first 
called  the  Wachachkeek,  the  second,  Wich- 
472*]  quanachtekak ;  *the  third,  Pach- 
quyack ;  the  fourth,  Assiskawackkak,  and 
the  fifth,  Potick,  together  with  the  woodland 
adjoining  to  the  said  plains,  extending  four 
English  miles- round  the  said  plains  :  that  is  to 
say,  four  English  miles  from  the  said  plains 
eastward,  four  English  miles  northward  from 
the  said  plains,  four  English  miles  westward 
from  the  said  plains,  and  four  English  miles 
southward  from  the  said  plains." 

It  is  established,  as  a  general  rule  of  law, 
that  where  the  words  of  a  grant  are  doubtful, 
and  capable  of  different  constructions,  to  adopt 
the  one  most  favorable  to  government.  And 
to  apply  this  rule,  the  defendant  in  error  has 
presented  a  number  of  expositions  of  the  loca- 
tion as  being  equally  within  its  construction  ; 
but  relies  on  the  more  amplified*  location  of 
the  Supreme  Court,  in  the  case  before  cited. 

It  is  conceded,  on  all  hands,  that  the  five 
plains  are  connected  together,  and  form  an 
irregular  figure,  and  that  the  one,  at  the 
junction  of  the  Catskill  and  Caterskill,  is  not 
included.  The  first  location  suggested  is  a 
line  to  be  run  four  miles  in  circumference. 
This  would  not  exclude  the  plains,  and,  there- 
fore, could  not  be  round  and  from  the  plains 
— the  plains  being  larger  than  that  in  circum- 
ference. 

The  next  presented  was  a  common  center, 
from  which,  by  a  radius  of  four  miles,  the 
plains  would  be  included  in  the  circle.  To 
this  I  answer,  no  mathematical  point,  as  a 
common  center,  could  be  calculated,  from  the 
irregularity  of  the  figure  of  the  plains.  Yet, 
however,  if  indispensable  to  the  construction 
of  the  grant,  a  point  ought  to  be  assumed ; 
but  if  assumed,  in  this  case,  although  the 
plains  would  be  included,  by  a  radius  of  four 
miles,  the  circumference  would  not  be  at  the 
distance  of  four  miles  from  the  plains,  the 
base  given,  at  any  one  point,  in  any  direction  ; 
the  words  of  the  grant  could  not,  therefore, 
in  that  way,  be  satisfied. 

473*]  *The  same  would  be  the  objection 
in  running  four  miles  north,  south,  east  and 
west,  from  this  center,  and  closing  by  straight 
lines,  drawn  from  their  extremities. 

The  location  relied  on  most  by  the  defend- 
ant in  error  is  that  given  to  the  grant  by  the 
Supreme  Court,  which  is  the  most  plaus- 
ible. 

In  that  location,  the  court  adopted  four 
courses — north,  east,  west  and  south,  and  run 
four  lines,  four  miles  in  length  each,  from  the 
four  assumed  points  ;  that  is  to  say,  from  the 
extreme  northern,  eastern,  western  and  south- 
ern extremities  of  the  plains,  and  then  closing, 
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by  four  straight  lines,  drawn  from  their  ter- 
minations, making  a  parallelogram. 

In  support  of  this  construction,  the  rule  of 
law,  as  laid  down  by  the  decision  of  the 
Supreme  Court,  in  the  construction  of  the 
Kayaderosseras  patent,  was  cited.  In  that 
case,  it  appears,  one  of  the  courses  to  be  run 
was  northwardly  from  a  'given  point.  The 
court  decided,  as  there  was  no  object,  or 
monument,  controlling  the  course,  it  should 
be  run  due  north.  This  I  consider  correct  in 
principle. 

It  can,  however,  only  apply  to  an  individual 
course,  or  line,  to  be  run  from  a  given  point, 
or  object,  or  there  would  be  as  great  uncertain- 
ty in  the  place  of  beginning,  as  in  the  course 
to  be  run.  Nor  can  it  apply  to  courses  to  be 
run,  accompanied  by  explanations  and  bear- 
ings upon  every  part  of  an  extended  plain.  In 
this  case  we  have  an  irregular  figure  establish- 
ed, consisting  of  plains,  which  form  a  base, 
upon  which  the  grant  is  to  be  extended,  and 
not  a  single  point  given  from  which  any 
course  is  to  start ;  by  this  exposition,  too, 
there  are  only  four  points  from  the  plains,  at 
the  distance  of  four  miles,  and  not  a  single 
arch  or  curve,  but  straight  lines,  inclosing  the 
plains  ;  when,  by  the  terms  of  the  grant,  it  is 
to  extend  round  and  from  the  plains,  four 
miles.  Were  the  grant  silent  here,  I  cannot 
see  how  this  construction  could  prevail.  But 
it  goes  on  still  *further,  and  gives  the  [*474 
bearings  of  the  surrounding  woodlands,  on 
the  plains,  by  the  most  appropriate  and  definite 
expressions.  You  are  to  run  round,  and  four 
miles  from  the  said  plains,  eastward,  north- 
ward, westward  and  southward,  describing 
every  possible  point  of  compass,  from  the 
base ;  thereby  evidently  intending  to  spread 
out  the  grant,  to  the  given  distance  from  every 
part  of  the  plains,  so  that  the  exterior  bound- 
aries thereof  might  correspond  with  the 
sinuosities  of  the  plains  as  much  as  practica- 
ble. 

This  is  the  construction  I  give  the  grant  : 
nor  can  I  satisfy  the  terms  thereof  in  any  other 
way.  The  boundaries  of  the  patent,  in  my 
opinion,  should  be  run  in  such  manner  round 
the  plains,  as  that  Avith  a  line  of  four  miles 
long  from  the  plains,  you  would  always  be 
able  to  touch  some  part  or  other  of  the  exterior 
boundary  of  the  plains,  from  any  point  in  the 
out  bounds  of  the  patent. 

Suppose  that  these  plains  were  in  two  dis- 
tinct tracts,  at  the  distance  of  two  miles  apart; 
what  other  construction  than  by  spreading 
out  the  location  from  those  plains,  could 
satisfy  those  terms  ?  And  what  would  be  the 
operation  of  the  principle  adopted  by  the 
court  below  ?  Or  what  would  it  be,  if  all  the 
plains  were  distinct  pieces,  at  that  distance 
from  each  other  ?  The  most  manifest  con- 
fusion, and  interference  of  courses  and  lines, 
intersecting  each  other,  would  follow. 

But  it  has  been  objected  that  it  was  not 
practicable  to  survey  a  circle  by  courses  and 
distances.  This  I  admit.  Yet,  by  the  case 
cited  from  Vesey,  a  circle  of  twelve  miles 
round  Newcastle  was  settled  by  the  court 
upon  the  qiiestion  before  them ;  and,  it  ap- 
pears, no  obstacle  in  that  respect  was  pre- 
sented. 

It  was  likewise  said,  in  that  case,  that  the 
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court  directed  that  a  mathematical  point,  or 
center,  should  be  calculated,  from  which  the 
475*]  circle,  or  circumference,  round  *New- 
castle,  should  be  drawn,  by  a  radius  of  twelve 
miles. 

The  terms,  in  that  case,  were  round  about 
Newcastle,  with  no  distance  given  from, 'or 
bearings  upon  that  town,  by  any  single  point 
of  compass ;  the  rule  of  construction,  there- 
fore, adopted  was  just. 

The  survey  of  Beatty,  in  1719,  and  of  the 
commissioners,  in  1764,  adopted  the  location, 
nearly,  as  contended  for  by  the  plaintiff  in 
error ;  and  they  must  have  considered  it  as 
not  impracticable. 

By  the  testimony  of  two  old  and  experienced 
surveyors,  Christopher  Tappen  and  Leonard 
Bronk,  it  appears  that  the  location  by  the 
commissioners  was  practicable ;  and,  in  their 
opinion,  was  made  agreeably  to  the  intention 
and  import  of  the  grant. 

But,  it  is  said  surveyors  are  not  generally 
scientific  mathematicians  ;  and  the  court  are, 
therefore,  the  better  judges ;  yet,  in  the  con- 
struction of  the  Hosick  patent,  the  court  seem 
to  found  their  decision  on  the  survey  of  three 
eminent  surveyors,  who  all  agreed  as  to  the 
construction,  and  according  to  which  they 
located  that  grant.  The  sinuosities  of  the 
river,  on  both  sides  of  which,  to  a  certain  dis- 
tance, the  patent  extended,  were  regarded  in 
that  case. 

I  ask,  then,  what  difference  can  there  be,  in 
principle,  whether  the  course  to  be  run  is  on 
a  river,  or  on  plains,  or  in  the  bearings  of  a 
line  to  be  run  upon  either  ?  I  can  see  none. 

My  opinion,  upon  the  whole,  is,  that  the 
judgment  in  the  court  below  ought  to  be  re- 
versed. 

The  location,  as  the  same  ought  to  be  estab- 
lished, in  my  opinion,  includes  the  premises  in 
question,  in  which  the  plaintiff  in  error,  and 
his  father,  have  been  in  possession  for  upwards 
of  fifty  years.  This  being  in  coincidence  with 
the  location,  will  supersede  any  further  inquiry 
in  the  cause  ;  and  I,  therefore,  dismiss  the 
second  point  of  adverse  possession. 
47<>*]  *A  majority  of  the  court  being  of 
the  same  opinion,  it  was,  thereupon,  ordered, 
adjudged  and  decreed  that  the  judgment  below 
i  be  reversed  :  that  the  record  be  remitted, 
and  that  a  venire  facias  de  noro  be  awarded. 

Judgment  of  reversal. 

Cited  in-8  Johns.,  507 ;  9  Wend.,  296 ;  11  Wend., 
430,562;  38  X.  Y.,  186;  3  Barb.,  420;  6  Barb.,  335;  32 
Barb..  253 ;  36  Barb.,  401 ;  130  Mass.,  124. 


RUFUS  BACKUS,  Plaintiff  in  Error, 

v. 
DAVID  RICHARDSON,  Defendant  in  Error. 

Slander — Judgment — Damage*  Assessed — Nolle 
Pros,  as  to  one  Count — Error — Assessment  of 
Damages  Applies  to  all  Count* — Actionable 
Word*. 

In  an  action  of  slander,  it  was  held  that  after  a 
judgment  on  demurrer  to  the  whole  declaration, 


NOTE.— Slander  and  libel— Words  affecting  one  in 
his  trade  or  profession  wtinndble. 
Sqp  Foot  v.  Brown,  8  Johns.,  64,  and  note. 
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and  assessment  of  damages,  the  plaintiff  cannot 
enter  u  unlit:  pro.so/td  us  to  one  of  the  counts  in  the 
declaration,  and  take  judgment  on  the  others:  but 
should  obtain  leave  of  the  court  for  that  purpose, 
before  the  awarding  the  writ  of  inquiry ;  one  of  the 
counts  being  held  bad,  and  the  assessment  of  dam- 
ages considered  as  applying  to  all  the  counts,  the 
Judgment  was  reversed. 

To  say  of  a  merchant,  "  You  keep  false  books, 
and  I  can  prove  it,"  is  actionable. 

Citations— 1  H.  Bl.,  108 ;  3  B.  &  Pul..  — ;  Cro.  Eliz., 
762;  3T.  R.,  511;  4  T.  R.,  360;  1  H.  Bl.,  108;  Com. 
Dig.,  157 ;  3  Bac.  Abr..  682. 

rPHIS  cause  came  before  the  court  on  a  writ 
-L  of  error  from  the  Supreme  Court. 

It  was  an  action  of  slander.  The  declaration 
contained  four  counts.  The  first  count,  after 
stating  that  the  said  David  Richardson  (the 
present  defendant  in  error)  was  a  citizen  of 
good  character,  credit  &c.,  and  exercised  the 
trade  of  a  merchant,  buying  and  selling  to 
divers  customers,  &c.,  who  purchased,  &c., 
yet  the  said  Rufus  (the  plaintiff  in 
error),  well  knowing,  &c.,  but  contriving, 
&c.,  on  the  1st  August,  1804,  at  White- 
hall, in  the  County  of  Washington,  &c., 
in  a  certain  discourse" then  and  there  had,  &c.' 
in  the  presence  of  divers  good  citizens,  then 
and  there  falsely  and  maliciously  said,  re- 
hearsed, proclaimed,  and  loudly  published, 
the  false,  feigned,  scandalous,  malicious  and 
opprobrious  English  words,  following,  to,  of 
and  concerning  the  said  David,  &c.,  that  is  to 
say,  "  You  (meaning  the  said  David)  have 
hired  witnesses  to  swear  false,  and  you,  David 
Richardson,  know  it"  (meaning  that  the  said 
David  had  suborned  witnesses  to  swear  false). 

*The  second  count  stated  the  [*477 
words,  as  follows:  "You  (meaning  the  said 
David)  have  hired  witnesses  to  swear  false, 
and  I  (meaning  the  said  Rufus)  can  prove  it  " 
(meaning,  &c). 

The  third  count  stated  that  in  a  certain  dis- 
course, of  and  concerning  the  said  David,  and 
also  of  and  concerning  a  certain  action  of  tres- 
pass on  the  case,  in  the  Court  of  Common 
Pleas,  in  th'e  County  of  Washington,  before, 
&c. ,  and  which  had  been  depending  between 
the  said  Rufus,  as  plaintiff,  and  the  said  David 
and  one  Eli  Griffith,  as  defendants,  and  which 
had  been  brought  to  trial  in  the  said  court, 
&c.,  and  upon  which  trial  the  said  David  had 
produced  a  witness  who  swore  in  due  form  of 
law,&c.,  which  witness  testified  facts  material 
to  the  issue,  &c..  and  also  of  and  concerning  a 
certain  other  action  of  trespass  on  the  case, 
before  that  time,  tried  before  A.  C.,  one  of 
the  justices  of  the  peace,  in  and  for  the  County 
of  Washington,  between  the  said  David,  as 
plaintiff,  and  the  said  Rufus,  as  defendant, 
and  upon  which  trial  the  said  David  produced 
one  J.  S.  as  a  witness,  to  testify  in  his  behalf 
in  the  said  cause,  and  who  was  sworn,  in  due 
form  of  law,  as  such,  &c.,  and  who  testified 
facts  material  to  the  issue  joined,  and  on  trial, 
&c.,  the  said  Rufus,  intending  further  to  in- 
jure, &c.,  did,  then  and  there,  &c.,  speak, 
&c.,  the  words  following,  to  wit:  "You 
(meaning  the  said  David)  have  hired  witnesses 
to  swear  false,  and  I  (meaning  the  said  Rufus) 
can  prove  it "  (meaning  that  the  said  David 
had  hired  the  witnesses  aforesaid,  in  the  said 
several  causes,  to  swear  false  of  facts,  and 
that  he,  the  said  David,  knew  it,  and  he,  the 
said  Rufus,  could  prove  it). 
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The  fourth  count  stated  that  the  said  Rufus, 
with  intent,  &c.,  in  a  discourse  of  the  said 
David,  as  a  merchant,  &c.,  uttered,  &c.,  the 
words  following,  to  wit :  "  You  (meaning  the 
said  David)  do  keep  false  books,  and"  I  (mean- 
ing the  said  Rufus)  can  prove  it "  (meaning, 
<fec.),  by  means  whereof,  &<:.,  divers  of  his 
478*]  neighbors,  *friends  and  customers, 
&c.,  refused  to  have  any  commerce  or  ac- 
quaintance with  the  said  David,  and  many  of 
his  said  customers,  who  were  wont  to  pur- 
chase large  quantities  of  goods,  &c. ,  of  him, 
previous,  &c.,  since  the  speaking  and  publish- 
ing the  said  false,  malicious,  scandalous  and 
opprobrious  words,  and  by  reason  thereof, 
have  wholly  refused  to  have  any  dealing, 
trade,  or  commerce  with  the  said  David,  &c., 
to  his  damage  $5,000,  &c. 

To  this  declaration  the  plaintiff  in  error 
demurred,  and  assigned  for  causes  of  demur- 
rer, that  no  special  damages  were  alleged  in 
the  first,  second  and  third  counts  ;  and  that  in 
the  fourth  count  it  was  not  averred  that  the 
said  David  was  a  merchant  at  the  commence- 
ment of  the  action,  &c. 

The  declaration  was  filed  as  of  February 
Term,  1805,  and  in  August,  1805,  judgment 
on  the  demurrer  was  given  in  favor  of  the 
plaintiff  below,  on  which  a  writ  of  inquiry  of 
damages  issued  ;  and  in  February,  1806,  the 
inquisition  was  returned,  in  which  the  dam- 
ages were  assessed  at  $500  ;  and  thereupon  the 
plaintiff  below  entered  a  nolle  prosequi  on  the 
first  and  second  counts,  and  a  judgment  on 
the  others,  as  follows  :  "And  hereupon  the 
said  David  freely,  here  in  court,  confesses, 
that  he  will  not  further  prosecute  his  suit 
against  the  said  Rufus,  in  respect  of  the  prem- 
ises in  the  said  first  and  second  counts  in  the 
said  declaration  mentioned  ;  therefore,  as  to 
the  premises  in  the  said  first  and  second 
counts,  in  the  said  declaration  mentioned,  let 
the  said  Rufus  be  acquitted  and  go  thereof 
without  day,  &c.,  and  it  is  further  considered 
that  the  said  David  to  recover  against  the  said 
Rufus,  his  damages,  aforesaid,  by  the  said  in- 
quisition above  found,"  &c. 

Several  errors  were  assigned,  but  the  prin- 
cipal errors  relied  upon  in  tiie  argument  were, 
1st.  That  the  entry  of  the  nolle  prosequi  was 
improper  and  unauthorized. 
479*]  *2.  That  the  fourth  count  was  bad  ; 
and  as  the  assessment  of  damages  was  on  all 
the  counts,  or  on  the  third  and  fourth,  no 
judgment  ought  to  have  been  given  for  the 
damages. 

Mr.  Russel,  for  the  plaintiff  in  error.  In 
Beecher  v.  Shirley  (Cro.  Jac.,  211  ;  Cro.  Eliz., 
762),  it  was  held  that  a  nolle  prosequi  was  in  the 
nature  of  a  retrofit;  but  in  a  late  case,  Cooper 
v.  Taffln  (3  Term  Rep.,  511),  a  nolle  prosequi 
has  been  considered  as  a  discontinuance,  or 
nonsuit  ;  so  that  another  action  may  be 
brought  for  the  same  cause. 

No  doubt  a  plaintiff  may  enter  a  nolle  prose- 
qui, as  to  one  of  several  defendants,  or  as  to 
one  count,  with  the  leave  of  the  court,  who 
may  exercise  their  discretion  as  to  granting 
the  permission  ;  but  this  cannot  be  done  where 
there  is  a  demurrer  to  the  whole  declaration. 
(Rose  &  Maceyv.  Border,  1  H.  Bl.,  108  ;  Drum- 
mond  v.  Dorantet  al.,  4  Term  Rep.,  360.)  If. 
then,  the  plaintiff  could  not  enter  a  notte  prose- 
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qui  in  this  case,  it  must  be  considered  as  struck 
out  of  the  record  ;  and  this  court  must  decide 
on  the  whole  declaration,  two  of  the  counts  in 
which  are  bad.  The  words  in  the  first  and 
second  counts  are,  clearly,  not  actionable  (1 
Caines,  347  ;  1  Johns.  Rep.,  505  ;  6  Term  Rep., 
691) ;  nor  are  the  words  in  the  fourth  count, 
as  there  stated,  actionable.  If  spoken  of  a 
man  in  the  way  of  his  trade  and  profession, 
they  might  be  so  ;  but  here  they  do  not  neces- 
sarily import  a  charge  of  fraud  against  the 
plaintiff  below,  in  relation  to  his  dealings  as  a 
merchant,  and  where  words  are  doubtful,  they 
are  to  be  construed  most  favorable,  so  as  not 
to  render  them  slanderous  or  libelous.  (6  Bac. 
Abr.,  233,  Sland.,  K  ;  Caines  Rep.,  233,  Liv- 
ingston, J.)  No  knowledge  or  scienter  was  im- 
puted to  the  defendant  in  error.  His  books 
of  account  may  have  been  false  or  erroneous, 
through  negligence  or  mistake  ;  if,  then,  for 
want  of  the  charge  of  the  scienter,  or  that  the 
party  knew  that  the  books  were  false,  the 
words  are  not  actionable,  the  judgment  ought 
to  have  been  arrested.  (3  Bos.  &  Pull.,  372, 
Feise  v.  Linder.) 

*Mr.  Foot,  contra.  The  jury  state  [48O 
that  they  found  the  verdict  on  the  third  and 
fourth  counts,  so  that  no  damages  were  as- 
sessed on  the  other  counts  ;  and  though  there 
is  a  bad  count  in  the  declaration,  yet  as  it  was 
not  taken  into  consideration  by  the  jury,  in 
making  up  the  verdict,  the  judgment  will  not 
be  arrested.  (1  Johns.  Rep.,  505.)  A  plaint- 
iff is  not  to  be  prejudiced  by  a  defective  count, 
if  the  evidence  never  applied  to  it.  The  rule 
is,  that  where  a  count  is  demurred  to  as  bad, 
you  cannot,  in  order  to  get  rid  of  the  demur- 
rer, enter  a  nolle  prosequi  as  to  such  defective 
count.  But,  after  the  demurrer  is  disposed  of 
the  plaintiff  may  enter  a  nolle  prosequi  without 
special  leave  of  the  court.  By  the  demurrer, 
the  defendant  admits  the  whole  declaration  to 
be  true  ;  but  says  it  is  not  sufficient  in  law  to 
entitle  the  plaintiff  to  recover.  The  court  say 
it  is  sufficient ;  and  the  jury  assess  damageson 
the  third  and  fourth  counts.  The  plaintiff 
may  submit  to  a  nonsuit  or  discontinue 
when  he  pleases  ;  and,  for  the  same  reason,  he 
may  enter  a  nolle  prosequi. 

The  fourth  count  is  good.  The  colloquium 
shows  that  the  words  were  spoken  of  the  de- 
fendant in  error  as  a  merchant  in  trade.  Spe- 
cial damages  are  also  stated  in  the  loss  of  cus- 
tomers. Though  the  names  of  those  who  left 
off  dealing  with  the  defendant  in  error  are  not 
stated,  that  omission  should  have  been  taken 
advantage  of  by  a  special  demurrer.  The  ap-' 
plication  to  the  couri  for  leave  to  enter  the 
nolle  prosequi  is  mere  form  ;  and  this  court 
will  hot  reverse  a  judgment  for  any  defect  of 
form. 

In  the  case  of  Fiese  v.  Linder  (3  Bos.  &Pull., 
372),  the  plaintiff  was  merely  the  bearer  of  the 
bill  of  lading,  and  there  was  no  charge  that  he 
knew  that  it  was  forged. 

Mr.  Russel,  in  reply,  observed  that  the  jury 
had  no  right  to  assess  damages  on  any  particu- 
lar count,  when  the  writ  required  them  to  as- 
sess damages  on  the  whole  declaration. 

*The  court  below  decided  in  favor  of  [*48 1 
the  plaintiff,  on  the  demurrer,  on  the  ground 
that  the  third  count  was  good  ;  for  the  rule  is, 
that  where  there  is  a  demurrer  to  a  declaration, 

1085 


481 


COUKT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1809 


containing  several  counts,   one  of  which  is 

Sood,  the  plaintiff  must  have  judgment.     (8 
ohns.  Rep..  189.) 

In  setting  forth  special  damages,  it  is  essen- 
tial to  name  the  persons,  and  is  not  a  matter 
of  form.  (1  Saund.,  248,  n.  5.) 

THE  CHANCELLOR.  This  cause  is  pre- 
sented here  on  a  writ  of  error  from  the 
Supreme  Court. 

The  errors  relied  on  are,  1st.  That  a  nolle 
pro&equi,  as  to  the  first  two  counts,  entered 
after  the  return  of  a  writ  of  inquiry,  on  which 
damages  were  assessed  on  the  third  and  fourth 
counts  only,  was  erroneously  entered,  not 
being  with  leave  of  the  court,  and  after  demur- 
rer ;  and, 

3d.  That  the  words  in  the  first  and  second 
counts  are  not  actionable. 

Independent  of  technical  terms,  the  plaintiff 
alleges  that  the  words  in  the  first  and  second 
counts  are  not  actionable.  The  defendant 
does  not  deny  it,  and  has  relinquished  his 
action  as  to  them. 

In  looking  at  the  record,  we  find  that  the 
damages  have  only  been  assessed  on  the  third 
and  fourth  counts,  totally  unmixed  and  unin- 
fluenced by  the  words  of  the  first  and  second 
counts. 

In  this  point  of  view,  what  can  the  plaintiff 
allege  as  a  gravamen?  That  the  defendant, 
who  had  a  judgment  against  him  by  default, 
for  all  the  causes  of  action  specified  in  the 
four  counts,  has  relinquished  his  claim  as  to 
the  two,  thus  narrowing  his  right  of  receiving 
damages  ?  Certainly  not ;  for  this  could 
create  no  injury  to  him.  That  he  is  exposed 
to  another  action  for  the  same  cause  ?  This 
he  denies,  for  he  insists  that  the  words  of  the 
first  and  second  counts  cannot  sustain  ati  action . 
482*]  *But  it  has  been  objected  : 

1.  That  the  entering  the  nolle  prosequi  was 
after  demurrer. 

2.  That  it  was  entered  without  leave  of  the 
court. 

To  the  first  point,  the  case  of  Rose  &  Macey 
v.  Bowler  (1  H.  Bl.,  108)  has  been  cited.  That 
case  shows  the  reason  of  the  rule  thqt  after 
demurrer  no  nolle  prosequi  is  to  be  permitted  ; 
for  the  court  say  there  is  no  instance  of  the 
plaintiff's  being  permitted  to  do  away  the 
ground  of  the  demurrer  by  separating  the 
right  of  action  ;  and  judgment  was,  in  that 
case,  given  for  the  defendant,  which  sustained 
the  demurrer. 

Here  the  judgment  for  the  defendant  in  error 
'overruled  the  demurrer  ;  the  parties,  of  con- 
sequence, as  to  the  demurrer,  were  in  the  same 
situation  as  if  none  had  been  interposed  in  the 
cause. 

As  to  the  second  point ;  after  the  entry  of 
the  return  of  the  inquisition,  the  record  pro- 
ceeds :  "  And  hereupon  the  said  David,  here 
in  court,  confesses,  that  he  will  not  further 
prosecute  his  suit  against  the  said  Rufus,  in 
respect  to  the  premises  in  the  said  first  and 
second  counts  in  the  said  declaration  men- 
tioned ;  thereupon,  as  to  the  premises  in  the 
said  first  and  second  counts  in  the  said  declara- 
tion, let  the  said  Rufus  be  acquitted,  and  go 
thereof  without  day,"  &c. 

From  the  word  ''therefore,"  the  record  con- 
tains the  expression  of  the  court;  it  is  the 
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judgment  of  the  court  that  the  defendant  go, 
as  to  the  first  and  second  counts,  without 
day  ;  and  whether  this  was  in  consequence  of 
an  application,  or  only  inserted  formally,  to 
complete  the  entry,  it  must  have  precisely  the 
same  effect  here.  And  if  its  construction  was 
doubtful,  I  take  it  every  reasonable  intend- 
ment  is  to  be  admitted  in  support  of  the  judg- 
ment. 

As  to  the  fourth  count  in  the  declaration, 
after  the  usual  averments  that  the  plaintiff  in 
the  court  below  was  a  merchant  of  good  credit, 
&c. ,  it  charges  the  defendant  with  speaking  the 
words,  of  the  said  David,  as  a  *mer-  [*483 
chant  :  "You  keep  false  books;  and  I  can 
prove  it." 

The  words  are  alleged  to  have  been  spoken 
of  the  plaintiff  in  the  court  below,  as  a  mer- 
chant. The  occasion  of  speaking  them  is  not 
otherwise  adverted  to  than  that  the  defendant, 
speaking  of  the  plaintiff,  uttered  them.  They 
are  not  introduced  as  relating  to  mutual  claims 
or  to  repel  a  demand  made  by  the  defendant 
in  the  court  below.  It  is  a  simple  declaration 
that  the  plaintiff  kept  false  books,  and  that 
he  could  prove  it ;  not  as  relating  to  a  single 
point.  The  allegation  applied  to  the  books  of 
the  plaintiff  generally,  and  alleged  the  falsity 
of  those  books. 

These  words  spoken  of  a  merchant,  are  un- 
doubtedly calculated  to  impair  a  confidence  in 
his  integrity,  and  injure  his  credit,  which 
chiefly  arises  from  his  being  reputed  a  fair 
dealer. 

Whatever  may  be  the  ancient  doctrine  with 
respect  to  the  construction  of  words  which 
may  sustain  an  action  of  slander,  it  is  now  well 
settled  that  they  are  to  be  taken  in  the  com- 
mon and  ordinary  sense ;  and  if  the  words  are 
so  construed  here,  I  think  they  conveyed  the 
imputation  of  a  deliberate  falsity,  and  not  an 
accidental  one  arising  from  mistake. 

I  am  satisfied  that  the  judgment  in  this  case 
has  been  rendered  according  to  the  very  right 
of  the  cause  ;  and,  therefore,  mere  formal  ob- 
jections ought  to  be  disregarded,  which  applies 
to  the  two  first  points  ;  and  that  the  last  ground 
has  not  been  sustained. 

I  am.  therefore,  of  opinion  that  the  judg- 
ment ought  to  be  affirmed. 

CLINTON,  Senator.  This  was  an  action  of 
slander  for  words  spoken.  The  plaintiff  in 
error  had  demurred  to  the  declaration,  which 
contained  four  counts.  The  court  below  de- 
cided against  the  demurrer  on  the  ground  that 
the  demurrer  was  to  the  whole  declaration,  and 
*that  one  or  more  of  the  counts  was  [*484 
good.  A  writ  was  awarded  on  the  roll  direct- 
ing an  inquiry  as  to  the  damages  sustained  by 
the  defendant  in  error,  by  means  of  the  prem- 
ises, ^meaning  thereby  all  the  causes  of  com- 
plaint stated  in  the  declaration  ;  and  it  appears 
that  on  the  return  of  the  inquisition  he  claimed 
damages  on  the  third  and  fourth  counts  only, 
deeming  them  to  be  good.  A  nolle  prosequi 
was  entered  as  to  the  first  and  second  counts  ; 
and  then  the  usual  entry  of  judgment  for  the 
damages  assessed  is  made  on  the  roll. 

Upon  this  case  three  questions  have  been 
raised  : 

1st.  Whether  nolle  prbsequi,  so  entered,  was 
proper  and  authorized. 
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3d.  Whether,  if  not  authorized,  the  assess- 
ment of  damages  is  to  be  considered  as  for  all 
the  counts;  and  if  so  whetherany  count  be  bad. 

3d.  Whether,  admitting  the  nolle  prosequi  to 
be  regular  and  proper,  the  fourth  count  be  not 
bad  ;  and  as  the  assessment  applies  to  it  and 
the  third  count,  whether  the  judgment  ought 
not  to  be  reversed  on  that  ground. 

As  to  the  last  point,  I  am  inclined  to  believe 
that  the  fourth  count  is  sufficient.  The  gen- 
eral rule  is,  that  in  an  action  for  words,  they 
ought  to  be  construed  according  to  their  ob- 
vious meaning,  and  their  usual  acceptation  ; 
and  this  mode  of  construction  must  be  adopted 
and  applied  as  well  to  slanderous  words  spoken 
of  a  man  having  a  trade  or  profession,  with 
reference  to  his  vocation,  as  to  words  that  re- 
late to  his  private  character  only. 

In  this  case,  I  am  of  opinion  that  the  general 
allegation  of  a  loss  of  customers  is  bad.  The 
law  requires  certainty  in  specifying  the  injury; 
and  the  names  of  the  customers  who  had 
withdrawn  themselves  should  have  been 
stated  in  order  that  the  defendant  might  be  en- 
abled to  defend  himself  on  that  point.  Still, 
however,  this  omission  does  not  vitiate  the  dec- 
485*]  laration,  if  the  *words  are i  actionable, 
as  it  must  be  intended  that  no  evidence  of  a 
loss  of  custom  was  given. 

The  charge  in  the  fourth  count  applies  to  the 
defendant,  as  a  merchant,  and  is  so  stated.  He 
is  charged  with  keeping  false  books,  quasi  a 
merchant.  The  case  of  Feize  v.  Linder  (3  Bos. 
&  Pull.,  372)  is  an-action  brought  for  charg- 
ing the  plaintiff  with  bringing  a  forged  bill  of 
lading  for  half  a  cargo,  in  order  to  obtain  the 
delivery  of  it.  The  court  arrested  the  judg- 
ment because,  as  the  words  did  not  relate  to 
the  plaintiff,  in  his  professional  character  as  a 
merchant,  as  he  did  not  go  for  special  damages, 
and  as,  in  their  application  to  him  as  an  indi- 
vidual, they  did  not  subject  him  to  a  punish- 
ment for  a  felony  or  a  misdemeanor,  the  action 
could  not  be  sustained.  The  carrying  of  a  bill 
of  lading  is  not  the  business  of  a  merchant 
more  than  of  any  other  man  ;  nor  does  it  follow 
that  the  bearer  is  to  know  that  the  document 
is  false  or  forged.  And  one  of  the  judges  said, 
"  The  essence  of  the  crime  supposed  to  be  im- 
puted to  the  plaintiff,  is  knowledge.  If  this 
declaration  could  be  sustained,  we  might  ex- 
pect similar  actions  by  letter-carriers  of  whom 
it  may  frequently  be  said,  that  they  have 
brought  forged  bills  to  persons  to  whom  they 
deliver  letters." 

In  the  present  case  the  allegation,  or  aver- 
ment is,  that  the  words  were  spoken  of  the  de- 
fendant as  a  merchant ;  and  keeping  false 
books,  in  that  character,  necessarily  and  irresis- 
tibly implies  a  scienter.  The  charge  of  keeping 
false  books  does  not  in  its  usual  acceptation, con- 
vey the  idea  of  negligence  and  carelessness.  It 
involves  knowledge,  fraud,  falsehood  and 
knavery. 

As  to  the  first  point,  whether  the  nolle  pros- 
equi,  entered  in  this  cause,  was  proper  and 
authorized. 

In  the  case  of  Green  v.  Charnock  &  Starnett 
(Cro.  Eliz.,  762),  it  was  held  that  a  nolle  pros- 
equi  as  to  one  of  the  defendants  operated  as  a 
retrofit  as  to  both.  In  the  case  of  Cooper  v. 
486*]  Tiffln  (3  Term  Rep.,  511)  *the  court 
said.  "  that  the  case  of  a  nolle  prosequi  could 
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not  be,  in  reason,  distinguished  from  that 
of  a  discontinuance  ;  for  that  in  this,  as  well 
as  in  that,  the  party  might  afterwards  com- 
mence another  action  for  the  same  cause.  But 
under  whatever  aspect  a  nolle  proxequi  is  to  be 
considered, whetheras  in  the  nature  of  a  retrofit 
a  nonsuit  or  a  discontinuance,  there  is  no  case 
to  be  found  in  the  books  of  the  entry  of  a  nolle 
prosequi  after  judgment  on  demurrer.  And 
the  absence  of  authorities  on  this  head  clearly 
shows  that  it  has  never  been  attempted  in  r:i-<:s 
analogous  to  the  present.  The  glimmering 
light  we  have  on  this  subject  flows  in  the  same 
direction.  The  case  of  Drummond  v.  Domnt 
el  nl.  (4  Term  Rep. ,  360)  was  an  action  against 
two  defendants.  There  were  two  counts.  In 
the  second  count  only  one  of  the  defendants 
was  named.  The  defendants  demurred  to  the 
declaration,  and  the  court  decided  that  a  nolle 
prosequi  could  not  be  entered  as  to  the  last 
count.  In  the  case  of  Rose  et  al.  v.  Bowler  el 
al.,  Executors  (1  H.  Bl.,  108),  incongruous 
causes  of  action  being  joined,  a  special  demur- 
rer was  put  in.  The  plaintiffs  entered  a  nolle 
prosequi  as  to  some  of  the  counts,  and  joined 
in  demurrer  as  to  one.  The  court  declared 
that  this  could  not  be  done.  Here  we  have 
conclusive  authority  that  a  nolle  prosequi  can- 
not be  entered  before  judgment  on  demurrer. 
And  it  would  seem  to  follow  a  fortiori,  that  it 
could  not  be  done  afterwards,  by  the  mere  act 
of  the  parties.  The  current  of  authorities  re- 
ferred to  in  5  Comyn's  Digest,  157,  establishes 
that  after  judgment  on  demurrer,  the  plaintiff 
cannot  discontinue,  unless  with  leave.  Con- 
sidering a  nolle  prosequi,  as  in  the  nature  of  a 
nonsuit,  to  which  it  has  been  compared  by 
the  parties,  the  analogy  will  operate  against 
the  doctrine  of  the  defendant  in  error.  The 
general  rule  is,  that  a  nonsuit  for  a  part  is  a 
nonsuit  for  the  whole.  (3  Bacon's  Abr.,  682.) 
To  this  rule,  however,  there  is  this  exception  ; 
if  issue  in  fact  is  joined  *to  one  part  of  [*487 
a  declaration,  and  demurrer  to  the  other,  the 
plaintiff  may  be  nonsuited  as  to  one,  and  pro- 
ceed for  the  remainder.  The  case  before  us 
does  not  fall  within  the  exception  ;  and  there- 
fore, if  a  nolle  prosequi  operates  as  a  nonsuit  it 
must,  in  this  case,  apply  to  the  whole  action. 

If,  however,  a  nolle  prosequi  is,  under  any 
circumstances,  admissible  in  a  case  like  the 
present,  it  must  be  entered  under  the  sanction 
of  the  court,  and  before  the  award  of  a  writ  of 
inquiry.  The  writ  would  then  only  contain 
the  counts  deemed  good  ;  and  no  surprise  or 
fraud  could  be  practiced.  But,  in  the  present 
instance,  the  award  of  the  writ  precedes  the 
nolle  prosequi  ;  and  it  directs  an  inquiry  of 
damages  as  to  the  whole  premises ;  and  the 
nolle  prosequi  is  entered  after  the  coming  in  of 
the  inquisition.  The  mischiefs  that  might  re- 
sult from  a  practice  of  this  kind  are  great  and 
serious  ;  and  the  analogy  which  has  been  at- 
tempted between  this  case,  and  allowing  a 
verdict  to  be  entered  on  counts  to  which  the 
evidence  applies,  and  not  guilty  as  to  those 
which  there  is  no  evidence,  is  neither  fair  nor 
tenable.  The  court,  in  trials,  will  take  care  that 
a  verdict  for  the  plaintiff  be  entered  on  such 
counts  only  as  were  supported  by  testimony;  but 
in  this  case  there  was  no  judicial  officer  to  pre- 
side, and  to  see  that  no  evidence  should  be  civen 
on  the  bad  counts.  It  has  been  decided  that  a 
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deputy-sheriff  may  preside  at  inquests.  The 
plaintiff  below  might  have  given  evidence  on 
all  the  counts,  and  in  drawing  up  the  inqui- 
sition have  taken  care  to  claim  damages  only  on 
the  good  ;  and  there  can  be  no  doubt  that  in 
stating  his  case  to  the  jury,  the  whole  writ,  con- 
taining the  bad  as  well  as  the  good  counts,  was 
read  to  them.  I  think  it  would  be  dangerous 
to  allow  a  party  who  had  obtained  judgment  on 
several  counts,  some  of  which  are  bad,  to  take 
an  inqisitiou  on  those  he  thought  fit.  It  would 
488*J  be  placing  the  *property  of  individuals 
on  many  occasions,  at  the  mercy  of  an  ignor- 
ant deputy-sheriff.  The  plaintiff  below  will 
have  no  right  to  complain.  If  he  has  mistaken 
his  case,  or  stated  it  erroneously,  the  fault  is 
his  own  and  the  inconvenience  ought  to  follow 
the  fault.  And  even  after  the  mistake  had 
been  committed,  the  remedy  was  within  his 
reach,  either  by  obtaining  leave  to  enter  a  nolle 
prosequi  before  the  award  of  a  writ  of  inquiry, 
or  by  a  motion  to  amend  his  declaration  by 
expunging  the  vicious  counts  from  it. 

Viewing  the  noUe  prosequi  as  irregular  and 
unauthorized,  I  consider  it  as  a  nullity  ;  and 
that  the  assessment  of  damages  must  be  con- 
templated as  applying  to  all  the  counts. 

The  first  and  second  counts  are,  unquestion- 
ably, bad.  The  defendant  in  error  had  ad- 
mitted this  by  his  own  act. 

I  am,  therefore,  for  reversing  the  judgment 
below. 

A  majority  of  the  court  concurring  in  this 
opinion,  it  was  thereupon,  ordered,  adjudged 
and  decreed  that  the  judgment  given  below  be 
reversed. 

Judgment,  of  reversal. 

Cited  in— 3  Wend.,  295 :  9  Wend.,  501 ;  3  Rob..  294 ; 
44  Super.,  69. 


489*]  *STEPHEN  WILLIAMS,  Plaintiff  in 
Error, 

v. 

JACKSON,  ex  dem.  GEORGE  TIBBITS  ET  AL,., 
Defendant  in  Error. 

Ejectment — Surrey  and  Location  of  Grant — 
Partition  —  Estoppel  —  Adverse  Possession  — 
Conveyance  Void. 

The  survey  and  map  of  Hosick  patent,  made  by 
John  R.  Bleecker,  in  May.  1754,  and  the  location  of 
lot  No.  48,  made  on  the  partition  of  that  patent,  are 
correct,  and  describe  the  true  bounds  thereof. 

If  a  person  out  of  possession  conveys  land  held 
adversely  by  another,  such  conveyance  is  void  ;  but 
the  title  remains  in  the  grantor  so  as  to  enable  him 
to  maintain  ejectment.  And  where  in  an  action  of 
ejectment  several  demises  were  laid,  one  from  the 
grantor  and  another  from  the  grantee  of  such  a 
deed,  it  was  held  that  the  plaintiff  might  recover, 
though  he  could  not  on  the  demise  of  the  grantee 
only. 

Citations— 2  Cai..  177;  Co.  Litt.,  214,  sec.  347 ;  Stat. 
32  Hen.  VIII.,  ch.  9:  Cro.  Car.,  483;  3  Johns.  Cas., 
101 ;  1  Johns.,  159,  346 ;  11  Co.,  26u  13  Vin.,  48 ;  1  Johns. 
Cas.,  81. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Supreme  Court.     (See  2 
Johns.  Rep.,  297.) 


NOTE.— Conveiianee  of  land  held  adversely. 
See  notes  to  Whitaker  v.  Cone,  2  Johns.  Cas.,  58, 
and  Jackson  v.  Todd,  2  Cai.,  183. 
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Mr.  Foot,  for  the  plaintiff  in  error.  Admit- 
ting that  the  premises  in  question  are  within 
the  Hosick  patent,  I  shall  contend  that  the 
plaintiff  below  is  not  entitled  to  recover. 

1.  There  was  an  adverse  possession  at  the 
time  Tibbits  purchased.       A  person  who  pur- 
chases land  held  adversely   cannot    recover 
possession  under  his  deed.    Then  can  the  heirs 
of  Volkert  P.  Douw,  who  conveyed  to  Tibbits, 
recover  for  the  benefit  of  Tibbits  ?    It  may  be 
said  that  the  conveyance  to  Tibbits,  by  reason 
of  the  adverse  possession,  was  void ;  but  a 
person  who  has  executed  a  deed  is  not  allowed 
to  allege  that  he  had  no  title  at  the  time  of  the 
conveyance.     The  heirs  of  Douw  are  in  the 
same  situation  as  Crabb,  in  the  case  of  Jack- 
son, ex  dem.  The  Loan  Officers  of  Jiensselaer  & 
Crabb,  v.  Bull,  decided  in  this  court.  (1  Johns. 
Cases,  81,  89.) 

It  is  a  settled  rule  that  a  person  who  has 
executed  a  deed  is  estopped  to  say  he  had  no 
title  when  he  made  the  deed.     (4  Com.  Dig 
76,  81  ;  Estop.,  A.  D.) 

But  it  will  be  said  that  the  conveyance  from 
Douw  to  Tibbits  is  void  by  the  statute  "To 
Prevent  and  Punish  Champerty  and  Main- 
tenance." (24  sess.,  ch.  87,  sec.  8.)  The  eighth 
section  of  that  act  is  copied  from  the  statute 
of  32  Hen.  VIII.,  ch.  9.  (Co.  Litt.,  369  a.)  It 
prohibits  any  person  from  selling  lands  unless 
he  has  been  in  possession  a  year,  but  it  does 
not  declare  the  deed  void.  It  is  true  the  same 
statute  declares  all  conveyances  made  for 
maintenance  void  (sec.  7) ;  but  this  was 
*copied  from  the  statute  of  Richard  II. ,  [*49O 
passed  more  than  one  hundred  years  before 
that  of  Henry  VIII.  There  is  not  an  instance 
since  the  time  of  Henry  VIII.  of  an  action  of 
ejectment,  until  the  case  of  The  Loan  Officers 
of  Rensselaer  &  Crabb  v.  Butt,  by  a  grantor 
who  had  made  such  a  conveyance,  on  the 
ground  that  it  was  void. 

The  deed  may  be  void  as  it  regards  Tibbits, 
but  it  operates  so  far  as  to  extinguish  the  title 
of  the  grantors. 

It  is  true  that  in  the  case  of  Jackson,  ex  dem. 
Jones  et  al.,  v.  Brickerhoff,  decided  by  the 
Supreme  Court  in  April,  1802,  it  was  held  that 
where  demises  are  laid  from  the  grantor  and 
grantee,  the  plaintiff  might  recover,  though  he 
could  not  on  the  separate  demise  of  either. 
This  doctrine  was  started,  for  the  first  time, 
in  that  case  ;  and  it  is  an  ingenious  contrivance 
to  turn  a  man  out  of  the  possession  of  land. 
But  for  whose  benefit  is  the  recovery  ?  For 
Tibbits,  certainly,  who  has  the  right ;  and 
Douw  and  his  heirs  are  estopped  from  alleging 
anything  against  his  titje.  In  this  way  a  stat- 
ute, which  has  been  regarded  both  in  England 
and  by  our  own  courts  as  a  beneficial  one,  will 
be  completely  evaded.  In  Van  Dyck  v.  Van 
Beuren  &  Vosburgh  (1  Johns.  Rep..  345,  362), 
Chief  Justice  Kent  considered  the  statute 
against  maintenance  as  salutary,  and  was  of 
of  opinion  that  its  provisions  were  not  to  be 
evaded  by  the  cunning  and  contrivance  of  the 
parties.  But  if  Tibbits  can  recover,  it  is  a 
virtual  evasion  of  the  statute  ;  for,  I  contend, 
if  the  plaintiff  is  allowed  to  recover  on  the  de- 
mise of  Douw,  it  must  be  for  the  benefit  of 
Tibbits. 

2.  The  premises  in  question  do  not  lie  within 
the  bounds  of  Hosick  patent.  [Here  the  coun- 
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sel  went  into  an  examination  of  the  facts  in 
the  case ;  but  his  observations  cannot  be  un- 
derstood without  a  reference  to  the  map  pro- 
duced.] 

491*]  *Mr.  Van  Vechten,  contra.  1.  If  the 
•doctrine  contended  for  by  the  counsel  for  the 
plaintiff  in  error  is  to  prevail,  a  person  who  is 
in  possession  of  land  without  title  may  hold  it 
forever.  The  title  to  lot  number  48,  in  Hosick 
patent,  is  admitted  to  have  been  in  Douw  and 
his  heirs.  If  then,  the  deed  to  Tibbitsis  void, 
•the  title  must  remain  in  the  representatives  of 
Douw.  Either  the  deed  is  void  or  it  is  not ;  if 
void,  then  no  title  passed  from  the  heirs  of 
Douw  ;  if  valid,  then  Tibbits  has  the  legal 
title.  But  it  is  said  that  the  heirs  of  Douw 
cannot  avail  themselves  of  this  objection  to 
the  deed.  They  do  not  seek  to  avoid  it.  It  is 
the  plaintiff  in  error  who  insists  on  its  being 
inoperative. 

It  is  said  that  tiie  deed  is  void  because  the 
premises  were  held  adversely  at  the  time.  It 
is  on  the  principle  of  maintenance  that  such  a 
•conveyance  is  unlawful,  and  the  statute  pro- 
vides a  penalty  as  well  as  a  prohibition.  Ad- 
mitting, even,  that  Tibbits  was  guilty  of  main- 
tenance in  purchasing  the  land  while  another 
was  in  adverse  possession,  it  prt>ves  nothing  in 
favor  of  the  plaintiff  in  error.  Tibbits  may 
have  incurred  the  penalty  of  the  act ;  but  there 
is  no  provision  as  to  the  title,  or  as  to  the  per- 
son in  whom  it  is  to  vest.  Deeds  made  for 
maintenance  are  void,  and  it  is  a  gross  ab- 
surdity to  say  that  a  deed  which  is  void  can 
pass  any  title.  But  it  is  said  that  it  operates 
as  an  estoppel  to  Tibbits,  and  as  an  extinguish- 
ment of  Douw's  title.  This  doctrine  of  ex- 
tinguishment is  novel,  and  no  authority  or 
•dictum  has  been  cited  to  support  it.  If  adopted 
it  would  be  attended  with  unjust  and  mis- 
chievous consequences.  In  the  case  of  Fitz- 
herbertv.  Fitzherbert  (Cro.  Car.,  483)  it  was  said 
that  if,  after  a  disseisin,  the  person  on  whom 
the  lands  had  descended  in  remainder,  not 
knowing  of  the  disseisin,  had  levied  a  fine  to 
a  stranger,  it  should  come  to  the  benefit  of  the 
connusor,  and  not  to  the  use  of  the  disseisor  ; 
for,  otherwise,  a  disseisin  being  secret,  may 
be  the  cause  of  disinherison  of  anyone  who 
492*]  intends  to  levy  *a  fine  for  his  own 
benefit.  The  English  decisions  on  the  statute 
speak  of  it  as  avoiding  the  deed.  (Patridge  v. 
Strange,  Plowd.,  83.)  A  mere  right  of  entry 
on  lands  cannot  be  conveyed.  (Co.  Litt. ,  214, 
sec.  347.)  If  a  conveyance  is  prohibited  and 
void,  how  is  it  possible  for  any  court  to  de- 
clare that  it  shall  operate  in  favor  of  a  person 
not  named  in  the  deed,  or  a  privy,  but  a  mere 
stranger  ?  As  the  statute  prescribes  the  pen- 
alty for  such  a  conveyance,  it  is  to  be  inferred 
that  nothing  further  was  intended  ;  for  other- 
wise there  would  be  a  double  penalty  ;  the 
party  would  forfeit  and  pay  the  value  of  the 
land  to  a  common  informer,  and  also  lose  the 
title  and  land  itself.  In  the  case  of  Jackson, 
ex  dem.  Jones  et  al. ,  v.  Brinckerhoff  there  was 
a  unanimious  decision  of  the  court ;  and  it  is 
a  case  in  point. 

At  common  law  a  deed  may  be  void  in  part 
and  good  in  part ;  but  a  deed  made  void  by 
statute  is  void  in  toto  (1  Leon.,  167;  10  Co., 
48;  13  Vin.,  58,  sec.  13;  5  Term  Rep.,  643, 
646;  Cro.  Eliz.,  529  ;  Hawk.,  bk.  1,  ch.  86, 
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sec.  14) ;  for  if  a  deed  made  void  by  statute 
could  be  good  in  part,  the  statute  might  be 
easily  evaded. 

The  doctrine  of  estoppel  cannot  apply,  for 
an  act  which  is  a  nullity  cannot  be  an  estop- 
pel. Besides,  an  estoppel  must  be  mutual, 
and  binds  only  parties  and  privies.  (10  Vin., 
422,  sec.  6;  Co.  Lit.,  332 a,  247  b,  265  b,  239  a ; 
8  Co.,  53  b.)  In  the  case  of  Jackson,  ex  dem. 
The  Loan  Officers  of  Remselaer  v.  Bull,  it  was 
decided  merely  that  where  a  person  sells  land, 
and  executes  a  deed,  and  afterwards  acquires 
a  good  title,  he  cannot  avoid  the  deed  by  alleg- 
ing that  he  had  no  title  at  the  time  ;  but  liin 
subsequently  acquired  title  shall  inure  to  the 
benefit  of  the  grantee. 

2.  The  evidence  clearly  shows  that  the 
premises  lie  within  the  patent  of  Hosick,  and 
such  is  the  fact  found  by  the  jury. 

Mr.  Foot,  in  reply.  It  is  agreed  that  the 
plaintiff  cannot  recover  on  the  demise  of  Tib- 
bits  ;  and  as  to  Douw  and  his  heirs,  I  contend 
that  the  case  of  Jackson  ex  dem.  TJie  Loan  Offi- 
cers of  Rensselaer  &  Crabb,  v.  Bull  is  in  point. 
The  court  said  that  Crabb's  conveyance  to 
Lansing  *should  operate,  and  that  he  [*493 
should  be  estopped  to  say  he  had  no  title  when 
he  executed  it ;  and  in  that  case  Bull  objected 
to  the  deed  to  Francisco,  though  not  a  party. 
I  do  not  say  that  the  deed  is  void  by  statute, 
but  by  common  law.  In  the  case  cited  from 
Plowden,  Montague,  Chief  Justice,  says  the 
statute  was  made  in  affirmance  of  the  common 
law.  It  is  asked  if  neither  Douw  nor  Tibbits 
can  have  the  land,  to  whom  does  it  belong  ? 
I  answer,  the  tenant  in  possession  who  claims 
adversely,  will  hold  it.  The  grantee,  or  his 
heirs,  cannot  enter  ;  nor  can  the  4'eversioner 
or  his  heirs.  So  that  a  person  in  possession  of 
land  may  derive  a  benefit  from  a  conveyance 
to  which  he  is  not  a  party.  It  does  not  follow 
that  because  Tibbits  cannot  have  the  land 
that  it  must  not  belong  to  the  representatives 
of  Douw. 

It  is  true  no  case  was  cited  to  show  that  the 
title  of  Douw  and  his  heirs  was  extinguished 
and  gone  ;  but  can  any  authority  be  found  to 
support  the  doctrine  that  a  man,  after  he  has  ex- 
ecuted a  deed,  conveying  all  his  title,  can  claim 
or  recover  the  land  on  the  ground  of  that  title  ? 

In  the  case  of  Jackson,  ex  dem.  Jones  et  al., 
v.  Brinckerhoff,  demises  were  laid  from  the 
grantor  and  grantee,  and  a  double  fiction  was 
devised,  in  order  to  evade  the  statute  ;  but  I 
trust  this  court  will  not  sanction  the  doctrine 
of  that  case. 

Any  person  may  take  advantage  of  an  estop- 
pel who  is  interested  or  affected  by  the  act.  I 
do  not  say  that  a  deed  which  is  a  nullity  is  an 
estoppel,  but  the  person  making  the  deed  is 
estopped  to  say  that  it  is  a  nullity. 

THE  CHANCELLOR.  This  cause  was  removed 
by  writ  of  error  from  the  Supreme  Court,  in 
which  it  was  determined  unanimously  by  the 
judges  on  a  special  verdict. 

*The  errors  relied  on  are  four  ;  the  [*494 
first,  in  the  order  in  which  I  shall  consider 
them,  was  assigned  in  the  argument ;  the  other 
three  are  stated  in  the  joint  case  of  the  parties. 
They  are  : 

1.  That  the  premises  are  not  in  lot  No.  48 
in  the  Hosick  patent. 
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2.  That  George  Tibbits  could  not,  by  the 
conveyance  of  the  heirs  of  Volkert  P.  Douw, 
establish  a  right  to  recover  lands  held  ad- 
versely. 

8.  That  such  conveyance  was  an  extinguish- 
ment of  their  rights  ;  and, 

4.  That  the  location  of  lot  No.  48,  made  by 
Hazel  Shepherd,  in  1784,  is  conclusive,  not 
only  upon  the  said  heirs,  but  upon  all  others 
who  derive  their  title  under  them. 

As  to  the  first  point.  The  Hosick  patent 
was  granted  in  the  year  1688  ;  a  partition  of 
the  lands  thereby  granted  was  made  by  John 
R.  Bleecker  in  1754.  No.  48  was  one  of  the 
lots  described  in  the  map  and  field-book  of  that 
division,  and  the  title  derived  under  the  Hosick 
patent  to  that  lot  is  found  to  have  been  vested 
in  Volkert  P.  Douw,  who  died  in  March,  1801. 

The  patent  to  William  Shepherd  and  Joshua 
Mercereau  was  dated  the  14th  day  of  August, 
1806,  for  a  tract  of  land  between  the  Hosick 
patent  and  Pittstown.  It  is  described  by 
courses  and  distances,  one  of  which  courses 
carries  it  to  the  bounds  of  the  patent  of  Hosick, 
and  adds,  then  along  the  same,  as  the  needle 
pointed  in  the  year  1754,  north  30  degrees 
west,  56  chains  ;  south  72  degrees  west,  86 
chains  and  50  links ;  south  64  degrees  west, 
211  chains  ;  south  70  degrees  west.  153  chains  ; 
south  81  degrees  west,  164  chains  and  50  links, 
and  south  65  degrees  west,  70  chains,  to  the 
north  bounds  of  a  tract  of  land  granted  to 
David  Abrahamse  Schuyler. 

These  courses  are  described  as  running  in 
the  direction  of  the  magnetic  needle  in  1754, 
495*]  the  year  of  Bleeker's  *division  ;  and, 
to  put  the  intent  of  the  boundary  lines  of  that 
patent  beyond  all  doubt,  as  affecting  the 
Hosick  patent,  it  will  be  found,  by  comparing 
its  courses,  and  distances  along  that  patent,  that 
the  courses,  when  inverted, precisely  correspond 
with  those  on  Bleecker's  map,  and  the  distances 
in  all  but  two  points,  which  can  be  satis- 
factorily accounted  for,  by  their  being  the 
points  of  commencement  and  termination  ; 
the  first  distance  in  Shepherd's  and  Mercereau's 
patent,  being  in  the  course  of  north  30  degrees 
east,  56  chains  ;  in  the  Hosick  patent,  126 
chains,  and  the  last  distance  in  the  former 
patent  being  in  the  course  of  south  65  degrees 
west,  70  chains ;  in  the  latter,  78  chains. 

This  demonstrates  that  the  bounds  of  the 
Hosick  patent,  as  located  by  John  R.  Bleecker, 
were  those  intended  to  be  conformed  to  by  the 
patent  of  Shepherd  and  Mercereau  ;  and  that 
to  whomsoever  the  premises  in  question  be- 
long, they  are  not  covered  by  that  patent. 

The  plaintiff,  however,  in  the  court  below, 
could  not  found  his  right  of  recovery  on  the 
weakness  of  his  adversary's  title.  He  must 
have  made  out  his  own  title  to  the  premises  in 
question  satisfactorily,  or  he  could  not  be  per- 
mitted to  wrest  from  the  defendant  his  pos- 
session. 

In  examining  the  bounds  described  in  the 
Hosick  patent,  we  find  the  siven  extent  is  two 
miles  on  each  side  of  the  Hosick  Creek.  There 
may  be  difficulties  in  locating  it  precisely  by 
any  one  general  rule  of  construction.  But 
wherever  it  is  practicable  to  adopt  a  rational 
rule  to  satisfy  its  terms,  and  some  windings  of 
the  creek,  of  a  peculiar  conformation  prob- 
ably either  unknown  or  unattended  to  at  the 
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time  of  granting  the  patent,  should  oppose  its 
application  throughout,  no  good  reason  can  be 
assigned  why  they  should  not  be  admitted  as 
exceptions,  and  a  construction  adopted,  which, 
while  it  makes  the  whole  consistent,  may  sur- 
mount the  difficulties  arising  from  such  pe- 
culiar conformation. 

*ln  this  case  it  appears  to  me,  the  [*4J)O 
court  are  relieved  from  examining  or  determin- 
ing upon  the  construction  of  the  Supreme 
Court  as  to  the  bounds  of  the  Hosick  patent 
generally.  There  are  facts  disclosed  in  this 
cause  which  render  that  unnecessary.  The 
jury  have  found  that,  according  to  the  map 
and  field-book  of  the  partition  of  the  patent 
of  Hosick,  by  John  R.  Bleecker,  and  the 
lines  actually  run  by  him,  the  lot  No.  48 
includes  the  premises  in  question  ;  and  that 
the  outlines,  so  run  by  John  R.  Bleecker,  are 
in  no  part  above  and  in  many  parts  within  two 
miles  of  the  Hosick  Creek,  f 

The  map  having  been  produced  and  used 
by  the  counsel  in  argument,  by  a  species  of 
tacit  consent,  as  referred  to  in  the  special  ver- 
dict, and  in  some  measure  identified  with  it, 
arguments  deduced  from  mensuration  of  its 
lines,  and  the  curves  of  the  Hosick  Creek  only 
appearing  from  that  map,  and  from  no  part  of 
the  record,  I  inquired  of  the  counsel  of  both 
parties  whether  there  was  any  agreement  on 
the  subject ;  and  they  agreed  that  it  was  their 
intent  that  it  should  be  considered  as  forming 
a  part  of  the  facts  on  which  the  court  were  to 
pronounce  the  law.  If  so,  every  fact  deducible 
from  the  map  is  to  be  considered  as  found  by 
the  jury.  For  the  parties  have  it  in  their 
power,  by  mutual  consent,  to  depart  from  the 
strict  rules  of  law  ;  their  consent  taking  away 
all  errors. 

Without  a  resort  to  the  map,  there  is  nothing 
in  the  special  verdict  to  show  that  the  direc- 
tion of  the  creek  was  not  as  straight  as  the 
line  of  No.  48,  dividing  it  from  Shepherd's  and 
Mercereau's  patent.  'The  finding  of  the  jury, 
that  the  outlines  run  by  John  R.  Bleecker  are 
in  no  part  above,  and  in  many  parts  within 
two  miles  of  the  Hosick  River,  and  that  lot 
No.  48,  according  to  his  survey,  included  the 
premises  in  question,  would  conclude  this 
point,  and  fix  the  premises  clearly  within 
No.  48. 

*But  the  map  shows  the  precise  [*4O7 
curves  of  the  Hosick  Creek  and  the  location  of 
lot  No.  48,  and  shows  that  the  lines  of  the  lot 
are  not  at  right  angles  with  the  creek,  and  that 
those  lines,  and  the  lines  of  the  correspondent 
lot  on  the  north  side  of  the  creek,  cross  it 
diagonally.  Measuring  on  those  lines,  the 
northeast  line  of  lot  No.  48  would  exceed  the 
two  miles  above  30  chains,  and  the  southwest 
line  somewhat  more,  perhaps,  than  31  or  32 
chains  in  extent.  But  the  direction  of  the 
lines  from  the  creek,  which  were  merely  in- 
tended to  mark  the  divisions  made  between  the 
proprietors,  can  have  no  influence  on  the  ques- 
tion of  the  extent  of  the  patent  from  the  Ho- 
sick Creek. 

If  lines  are  drawn  at  right  angles,  from 
every  part  of  the  Hosick  Creek,  affecting  lot 
No.  48  of  the  extent  of  two  miles,  it  will  be 
found  that  the  delineation  on  the  map  cor- 
responds with  the  finding  of  the  jury,  that 
both  corners  of  lot  No.  48  would  be  clearly  in- 
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eluded  within  the  two  miles  ;  that  between  15 
and  20  chains  of  the  southeast  corner  is  with- 
in that  distance  ;  and  the  finding  of  the  jury 
concludes  to  the  point,  that  the  premises  in 
question  are  not  at  the  points  excluded  from 
the  two  mile  line  ;  for  though  they  do  not  lo- 
cate them,  they  expressly  find  that  they  are 
comprehended  within  two  miles  of  the  Hosick 
Creek. 

The  limited  view  of  the  bounds  of  the  Hosick 
patent,  presented  in  this  case,  does  not  afford 
a  ground  for  a  general  location  of  it,  nor  is  it 
necessary  ;  for  whatever  may  be  its  construc- 
tion, lot  No.  48  is  within  two  miles  from  the 
Hosick  Creek,  which  is  within  the  description 
of  the  patent. 

The  circumstance  adverted  to  by  the  Su- 
preme Court,  in  the  case  of  Jackson,  ex  dem. 
Quackenboss  v.  Dennis  (2  Caines,  177),  has  also 
great  weight  as  to  this  point — the  long  time 
elapsed  since  Bleecker's  survey,  which  was  in 
1754.  It  does  not  appear,  as  to  the  premises, 
that  it  was  questioned  till  since  1785,  after  a 
489*]  lapse  of  thirty-one  years  ;  and  *then 
not  by  means  of  a  collision  with  bounds  of 
grants  of  equal  antiquity  with  the  Hosick 
patent,  but  with  a  grant  made  nearly  a  century 
after  it. 

I  am,  therefore,  of  opinion  that  the  premies 
in  question  are  not  included  in  the  patent  to 
Shepherd  and  Mercereau,  but  that  they  are  in 
the  bounds  of  No.  48  in  the  Hosick  patent. 

As  to  the  second  point.  The  maxim  of  the 
common  law  as  laid  down  by  Coke,  is,  that  noth- 
ing in  action,  entry,  or  re-entry,  can  be  granted 
(Co.  Lit. ,  214,  sec.  347).  The  reason  he  assigns 
is,  for  the  avoiding  of  maintenance,  suppres- 
sion of  rights  and  stirring  up  suits  ;  for  so, 
under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be 
trodden  down. 

It  is  found  by  the  verdict  that  the  defend- 
ant had  been  in  actual  posession  of  the  prem- 
ises in  question,  by  virtue  of  his  title,  for  ten 
years  before  the  commencement  of  the  suit, 
which  was  on  the  1st  day  of  June  1804,  and 
has  so  continued  ever  since. 

This  is  finding  an  adverse  possession  in 
him,  overreaching  the  title  of  Tibbits,  one  of 
the  lessors  of  the  plaintiff,  and  so  clearly  with- 
in the  maxim  in  affirmance  of  which  the  stat- 
ute of  32  Hen.  VIII.  ch.  9,  was  passed,  with 
which  our  statute  corresponds ;  and  on  this 
ground  nothing  of  the  premises  in  possession 
passed  to  Tibbits  by  the  conveyance  of  the 
heirs  of  Volkert  P.  Douw. 

As  to  the  third  point.  From  the  maxim  of 
Coke,  it  seems  the  law  merely  imposes  an  in- 
capacity to  grant  things  in  action,  but  no  pen- 
alty for  attempting  its  violation.  The  convey- 
ance was  void  to  all  intents. 

The  9th  section  of  the  Act  of  this  State,  for 
Preventing  and  Punishing  Champerty  and 
Maintenance,  contains  an  inhibition  of  the 
bargaining  or  selling  any  lands  not  being  in  pos- 
session of  the  person  making  such  bargain  or 
sale,  or  not  having  taken  the  rents  or  profits 
thereof,  for  one  whole  year,  before  the  making 
thereof,  upon  pain  or  forfeiting  the  value  of 
499*]  such  land,  and  imposes  *upon  the  pur- 
chaser, or  taker  thereof,  knowing  the  same, 
the  like  forfeiture. 

A  penal  statute  is  to  be  construed^strictly, 
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and  no  forfeiture  superinduced,  beyond  its 
positive  provisions.  The  statute  being  in 
affirmance  of  the  common  law,  and  expressly 
providing,  that  no  person  shall  sell,  &c., 
virtually  avoids  the  conveyance. 

In  the  case  of  Mtzherbert  v.  Fitzherberl  (Cro. 
Car.,  483),  cited  in  support  of  the  doctrine 
contended  for  by  the  plaintiff,  it  appears  no 
opinion  was  given  with  respect  to  the  effect 
of  the  fine  after  the  disseisin  ;  but  Brampton, 
Ch.  J.,  and  Croke,  ./.,  conceived  it  would  not 
inure  to  the  benefit  of  the  disseisor.  T'le  dictum 
is  against  the  doctrine,  and  no  contradictory 
case  having  been  shown,  it  leaves  it,  in  every 
judicial  point  of  view,  where  it  found  it.  But 
a  dictum  of  Croke,  the  soundness  and  weight 
of  whose  opinions,  generally,  have  ever  been 
held  in  high  reverence  and  respect,  as  well  in 
our  courts  as  in  Westminster  Hall,  may  well 
be  admitted  to  guide  the  judgment,  where 
there  are  no  adjudged  cases  to  oppose  it. 

If  this  point  can  be  sustained,  then  the  stat- 
ute works  a  forfeiture,  not  only  beyond  its 
strict,  but  beyond  its  expressed  provision,  as 
it  subjects  the  vendor  to  the  forfeiture  of  the 
value  of  the  land,  and  the  land  itself. 

If  such  was  the  doctrine  in  England,  it  must 
lose  some  of  its  force  here,  from  the  great 
difference  in  the  situation  between  the  landed 
estate  in  that  country  and  this.  There  every 
acre  is  actually  possessed  by,  or  under  the  eye 
of  its  owner  or  his  agent.  Here,  as  long  as 
land  remains  uncultivated,  and  sometimes 
long  after  its  cultivation,  the  owner  is  fre- 
quently remote  -from  and  inattentive  to  his 
real  estate.  Covered  with  forests,  the  precise 
boundaries  unknown,  a  man  may  occupy  for 
many  years  without  its  being  discovered  that 
he  has  encroached  on  lands,  the  indisputable 
title  of  which  is  held  by  others.  The  vendor, 
by  the  words  of  the  statute,  cannot  repel  the  ef- 
fect of  the  rigorous  rule  contended  *f  or.  [*5OO 
The  purchaser  may  traverse  the  scienter;  but 
the  vendor  is  supposed  to  know  the  situation 
of  the  land  he  undertakes  to  sell. 

It  has  been  said  that  the  Supreme  Court  of 
this  State  have  countenanced  the  doctrine. 
Should  that  be  the  case,  I  think  it  requires  the 
decision  of  this  court  to  discountenance  it ; 
but  an  examination  of  the  cases  which  have 
been  cited  will  enable  the  court  to  determine 
how  far  the  opinions  of  the  Supreme  Court 
warrant  the  assertion. 

The  first  case  cited,  in  order  of  time,  is  that 
of  Jackson  ex  dem.  Jones  et  al. ,  v.  Brinckerhoff 
(Ch.  J.  MS.,  April  Term,  1802).  But  in  that 
case  the  whole  court  concurred  in  opinion 
that  a  conveyance  of  land,  by  a  person  against 
whom  it  was  adversely  held  at  the  time  of 
making  it,  was  void  ;  but  that  the  grantor 
was  not  devested  of  his  original  right  by  such 
conveyance. 

The  case  of  Jackson,  ex  dem.  Youngs  et  al.,  v. 
Vredenburgh  (1  Johns.  Rep.,  159  ;  May  Term, 
1806)  does  not  touch  the  point  here.  The  ad- 
verse possession  was  only  considered  material, 
as  it  respected  the  statute  of  limitations. 

In  the  case  of  Van  Dyck,  qui  tarn,  v.  Van 
Buren  &  Vosburgh  (1  Johns.  Rep.,  346;  Aug. 
Term,  1806,  Mr.  Justice  Thompson,  in  giving 
his  opinion,  in  which  Mr.  Justice  Tompkins 
concurred,  lays  it  down,  that  if  A  convey  to 
B,  by  metes  a'nd  bounds  200  acres,  and  on  a 
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survey,  it  should  be  ascertained  that  10  acres 
are  held  adversely  by  D,  that  the  judgment  of 
law  would  pronounce  the  deed  inoperative  as 
to  the  land  held  adversely,  and  good  as  to  the 
residue.  (18  Vin.,  48;  11  Co.,  26;  Pigot's 
Cgises.)  The  Chief  Justice  added,  as  the  stat- 
ute cannot  be  eluded,  by  fraudulently  associa- 
ting a  pretended  title  to  one  farm,  with  a  valid 
title  to  another;  as  the  statute  has  only  added 
to  the  common  law  offense,  the  penalty  of  for- 
feiture of  the  value  of  the  land  sold  under  the 
pretended  title,  it  may,  perhaps,  be,  that  the 
deed  is  left  to  its  operation  as  a  common  law, 
by  which  it  wou'd  be  good  as  to  the  one,  and 
void  as  to  the  other;  the  judges  thus  differing 
5O1*]  somewhat  *in  their  mode  oi  expres- 
sion, but  all  uniting  in  considering  a  deed  for 
a  pretended  title  as  void. 

The  case  of  Jackson,  ex  dem.  The  Loan  Offi- 
cers of  Rens&elaer  <fe  Crabb,  v.  Bull  (Johns. 
Cases,  81)  was  decided  while  I  was  in  the  Su- 
preme Court,  on  the  doctrines  of  relation  and 
estoppel,  and  has  no  analogy  to  this  point. 

These  decisions,  as  far  as  their  principles  can 
apply  to  this  case,  are,  in  my  opinion,  correct; 
none*  of  them  go  beyond  the  extent  of  avoid- 
ing the  deed  conveying  a  pretended  title;  and 
in  the  case  of  Jackson,  ex  dem.  Jones,  v.  Brinker- 
hoff  the  court  decided  on  the  precise  point  pre- 
sented here. 

To  give  the  statute  a  construction,  which,  on 
one  hand  avoided  the  deed,  and,  on  the  other 
gave  it  a  legal  operation,  for  the  benefit  of  the 
person  holding  adversely,  would  be  incongru- 
ous and  contradictory;  and  its  being  a  nullity 
is  a  satisfactory  refutation  of  the  position  that 
it  might  operate  as  an  estoppel.  Another  rea- 
son would  be  equally  conclusive,  if  the  deed 
operated,  that  the  plaintiff  in  error  was  neither 
party  nor  privy  to  it,  and  none  but  parties  or 
privies  can  avail  themselves  of  an  estoppel. 

As  to  the  fourth  point.  The  location  of  lot 
No.  48  by  Hazel  Shepherd. 

The  special  verdict  states  that  in  the  year 
1784,  one  of  the  tenants  of  Volkert  P.  Douw, 
who  was  then  owner  of  lot  No.  48,  employed 
one  Hazel  Shepherd  to  run  out  and  subdivide 
the  lot  No.  48,  and  that  Hazel  Shepherd  did, 
accordingly,  subdivide  the  said  lot  into  sev- 
eral small  lots,  and  did  mark  the  lines  of 
the  subdivisions ;  but  that,  in  making  such 
survey  and  subdivision,  the  said  Hazel  Shep- 
herd pursued  the  dictates  of  his  own  judg- 
ment, without  any  knowledge  of  the  original 
partition  lines  of  the  patent  of  Hosick,  and 
without  any  instructions  from  Volkert  P. 
Douw,  and  that  the  mode  of  location  adopted 
5O2*]  by  the  said  Hazel  *Shepherd  was  by 
traversing  the  Hosick  River  the  breadth  of  lot 
No.  48,  and  by  running  out,  from  a  central 
point,  the  distance  of  such  traverse  from  the 
said  river;  and  that  he  made  a  map  of  the  said 
survey  and  subdivision,  and  that  Volkert  P. 
Douw  paid  him  for  the  same,  but  that  Hazel 
Shepherd  gave  no  explanation  to  Douw,  either 
of  the  manner  of  his  making  the  said  survey, 
or  the  mode  of  locating  which  he  had  adopted. 

It  then  goes  on  to  state,  that,  according  to 
the  location,  the  premises  in  question  are  not 
included  in  lot  No.  48,  that  Volkert  P.  Douw 
xecuted  a  lease  for  lot  No.  13  of  the  said  sub- 
division, on  the  26th  January,  1785,  and  that, 
n  the  said  lease,  the  said  lot  No.  13  is  bound- 
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ed  south  by  the  south  line  of  the  original  lot 
No.  48. 

It  is  an  established  rule,  in  determining  on 
special  verdicts,  that  the  court  cannot  legally 
deduce  any  fact  not  derived  from  other  facts 
appearing  in  it.  Thus,  though  a  demand  and 
refusal,  in  an  action  of  trover,  are  evidence  of  a 
conversion,  the  court  cannot,  upon  the  finding 
of  those  facts,  infer  a  conversion. 

In  this  case  the  verdict  states  that  one  of  the 
tenants  of  Volkert  P.  Douw,  the  then  owner 
of  lot  No.  48,  employed  Shepherd  to  survey: 
but  it  does  not  state  whether  the  relation  of 
landlord  and  tenant  arose  from  lot  No.  48,  or 
other  lands  of  Volkert  P.  Douw.  It  further 
states  that  he  had  no  knowledge,  nor  had  Ha- 
zel Shepherd  any  instructions  from  him  on 
the  subject.  That  Hazel  Shepherd  made  a 
map  of  his  survey,  and  that  Volkert  P.  Douw 
paid  him  for  it,  though  he  received  no  explan- 

I  ation  of  the  mode  of  locating  the  lot  adopted 

i  by  Shepherd. 

The  privity  subsisting  between  landlord  and 
tenant  will  not  authorize  the  tenant  to  have 
surveys  made  of  the  lands  he  holds  from  him, 

j  so  as  to  bind  the  interest  of  the  landlord.  But 
if  the  survey  is  of  land  not  in  *his  ten-  [*5O3 
ure,  it  is  an  interference  without  even  a  pre- 
tense of  right.  The  land  he  held  as  tenant 
might  have  been  in  another  town  or  another 
county,  and  there  is  nothing  in  the  verdict  to 
attach  it  to  the  land  in  question. 

The  survey  was  made  without  the  knowl- 
edge of  Volkert  P.  Douw.  He  gave  no  in- 
structions, nor  received  any  explanations  re- 
specting it.  It  is  not  even  found  that  the  map 
was  delivered  to  him.  The  only  act  of  Vol- 
kert P.  Douw,  which  can  be  construed  as  even 
an  acquiescence,  is  the  paying  for  the  map, 
and  adverting  to  one  of  the  lots  in  the  subdi- 
vision, in  a  lease  subsequently  given  by  him. 
If  he  had  even  received  the  map,  as  well  as 
paid  for  it,  neither  of  these  could  be  fairly 
construed  as  affirming  it.  It  might  have  been 
brought  to  him  for  the  express  purpose  of  de- 
scribing No.  13. 

The  verdict,  however,  finds  that  the  only 
act  of  Volkert  P.  Douw,  respecting  the  loca- 
tion, besides  the  payment,  is  at  variance  with 
Shepherd's  survey;  for  instead  of  bounding 

j  No.  13,  in  the  subdivision  of  No.  48,  on  Shep- 

i  herd's   line,   he  expressly  bounds  it  on   the 

i  south,  which  is  the  line  dividing  No.  48  from 

i  Shepherd's  and  Mercereau's  patent,  in  the 
original  line.  There  is,  therefore,  not  the 

!  least  ground  apparent  from  the  verdict,  from 

|  which  it  can  be  inferred  that  Volkert  P.  Douw 

j  was  concluded  by  that  survey;  and  if  he  was 

i  not,  his  heirs  could  not  be. 

The  declaration  in  ejectment  has  several  de- 

,  mises,  one  of  which  is  on  the  demise  of  Tib- 
bits,  another  on  the  demise  of  the  heirs  of 
Douw;  the  titles  from  both  are  deduced  to  the 
nominal  plaintiff,  James  Jackson;  so  that  if  a 

|  title  is  made  out  on  either  demise,  his  right  of 

!  recovery  can  be  sustained. 

Being  of  opinion,  for  the  reasons  I  have  de- 
tailed, that  the  plaintiff  is  entitled  to  recover 

|  on  the  demise  of  the  heirs,  I  am  for  affirming 

j  the  judgment. 

*CLINTOX,  Senator.  The  special  ver-  [*5O4 
diet  recites,  at  large,  the  facts.  In  1807,  the 
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opinion  of  the  Supreme  Court  was  given  in 
the  cause,  from  which  a  writ  of  error  has  been 
brought.  From  the  report  of  the  case  (2  Johns. 
Rep.,  297)  it  appears  that  there  was  but  one 
question  in  the  court  below,  which  was  upon 
the  true  construction  of  the  south  line  of  the 
Hosick  patent.  It  seems  now  that  another 
question  has  been  started,  and  our  attention  is 
called  to  two  points  : 

1.  Whether,  as  the  conveyance  made  to  Tib- 
bits  was  made  when  there  was  an  adverse  pos- 
session, it  could  transmit  any  title  to  him ;  and 
whether  it  did  not  extinguish  the  title  of  the 
other  lessors  of  the  plaintiff. 

2.  Whether  the  line  run  by   Shepherd,  in 
1784,  is  not  conclusive  against  the  heirs  of 
Douw,  and  those  holding  under  him. 

As  to  the  first  point,  I  am  clearly  of  opin- 
ion that  the  decision  of  the  Supreme  Court, 
given  in  April  Term,  1802,  in  the  case  of 
Jfickson,  ex  dem.  Jones  et  al. ,  v.  Brinekerhoff,  is 
valid  and  incontrovertible,  flowing  from  the 
clearest  principles  of  law,  and  fortified  by  the 
soundest,  dictates  of  policy.  This  judgment 
has  been  recognized  in  the  case  of  Jackson  ex 
dem.  Youngs  et  al.,  v.  Vredenbergh  (1  Johns. 
Rep.,  163),  and  has  never,  that  I  know  of, 
been  called  in  question  until  now.  And  al- 
though not  binding  on  this  court,  yet  it  is,  un- 
der these  circumstances,  entitled  to  peculiar 
weight;  and  it  is  time  the  question  should  be 
definitively  settled. 

An  important  point  to  adjust  is,  whether  the 
conveyance  of  Tibbits  was  void  or  voidable. 
A  thing  is  void  which  is  done  against  law,  at 
the  time  of  doing  it,  and  no  person  is  bound 
by  such  acts.  A  bond  given  for  a  purpose 
malum  in  se,  or  for  performance  of  a  malum 
prohioitum,  as  maintenance,  is  absolutely  void. 
The  conveyance  of  real  property,  when  there 
is  an  adverse  possession,  is  void  at  the  com- 
mon law,  as  constituting  the  offense  of  main- 
tenance. 

5O5*]  *The  statute  against  maintenance 
also  prohibits  such  grants,  and  subjects  the 
seller  and  buyer  to  penalties  equal  to  the  value 
of  the  lands — one  moiety  to  inure  to  the  in- 
former, and  the  other  to  the  State.  There  can 
be  no  doubt,  then,  but  that  the  act,  being  void, 
no  right  could  be  transmitted  from  the  grant- 
or, or  pass  to  the  grantee.  Nor  can  the  heirs 
of  Douw  be  concluded  by  an  act  which  the 
law  declares  a  nullity. 

As  to  the  assertion  that  this  grant  operates 
as  an  extinguishment  of  the  title,  I  consider  it 
as  a  mere  dictum,  and  entirely  groundless.  The 
offense  of  maintenance  was  punishable,  at 
common  law,  by  fine  and  imprisonment.  By 
statute,  in  this  case,  a  penalty,  equal  to  the  val- 
ue of  the  lands,  is  incurred.  Another  punish- 
ment is  now  contended  for — a  forfeiture  of  the 
land  itself,  a  doctrine  totally  unsupported  by 
law,  and  which  would  produce  the  most  mis- 
chievous consequences.  It  would  encourage 
intrusion  upon  property,  clog  and  embarrass 
alienations  of  real  estate,  and  open  a  wide  door 
to  fraud  and  injustice. 

As  to  the  second  point — whether  the  line 
run  by  Shepherd,  in  1784,  is  not  conclusive 
against  the  heirs  of  Douw,  and  those  claiming 
under  him. 

In  1754  a  surveyor,  named  John  R.  Bleeck- 
er,  made  a  regular  partition  of  the  patent  of 
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Hosick,  of  which  lot  No.  48  forms  a  part.  This 
patent  is  described. as  lying  on  both  sides  of 
Hosick  Creek,  being  in  breadth  on  each  side  of 
the  said  creek  two  English  miles,  that  is  to  say, 
two  English  miles  on  one  side  of  the  said  creek, 
and  two  English  miles  on  the  other  side  of  the 
said  creek.  In  November,  1803,  the  Supreme 
Court  (2  Caines,  177)  recognized  and  establish 
the  survey  of  Bleecker.  The  mode  he  adopted 
was  to  run  the  outlines,  so  as  to  be  enabled,  at 
any  point  of  them,  to  strike  the  creek  at  two 
miles  distance,  in  some  one  direction,  though 
he  might  be  neirer  to,  or  further  from  it,  than 
two  miles  in  other  directions;  and  this  the 
*court  considered  as  much  more  prac-  [*5O(J 
ticable,  and  better  calculated  than  any  other 
to  satisfy  the  words  of  the  patent.  The  mode 
adopted  by  Hazel  Shepherd,  in  1784,  was,  by 
taking  a  traverse  of  the  creek,  the  breadth  of 
lot  No.  48,  and  by  running  out,  from  a  central 
point  of  such  traverse,  the  distance  of  two 
miles  from  the  said  creek. 

The  difficulty  in  this  mode  is,  that  in  some 
instances  the  outlines  of  the  patent  would,  in 
many  points,  be  nearer  to,  and  in  others  more 
distant  than  two  miles  from  the  creek  ;  which 
would  be  contrary  to  the  words  of  the  grant. 

The  mode  now  adopted  by  the  State  is 
variant  from  either  of  them,  and  considered 
as  the  only  practicable  one  in  cases  like  the 
present.  It  is  to  run  the  bounds  so  that  every 
point  in  them  shall  be  exactly  the  given  dis- 
tance from  the  point  nearest  to  it  in  the  creek 
or  river.  Jn  this  manner  the  reservation  on 
each  side  of  Fish  Creek  has  been  run  ;  also 
the  reservation  of  one  mile  along  the  east  side 
of  the  Niagara  River.  It  is  obvious  that 
neither  Bleecker's  nor  Shepherd's  mode  of 
making  the  survey  corresponds  with  this.  Ac- 
cording to  the  map  and  field-book  of  the  parti- 
tion made  by  Bleecker,  and  the  line  actually 
run  by  him,  the  lot  No  48  includes  the  prem- 
ises in  dispute,  and  the  outlines  of  the  lot  are 
in  no  part  above,  and  in  many  places  within 
the  distance  of  two  miles  from  the  creek  or 
river.  The  outlines  of  No.  48  if  I  rightly  un- 
derstand the  special  verdict,  do  not  violate  the 
rule  adopted  by  the  State,  although  the  general 
outlines  of  the  whole  patent  do.  And  as  this 
survey  has  been  made,  and  generally  acted  on, 
for  half  a  century,  I  am  not  disposed  to  call  it 
in  question,  on  an  occasion  when  it  does  not  in- 
terfere with  the  true  rule  which  ought  to  have 
been  adopted. 

The  remaining  question  is  whether  the  re- 
presentatives and  grantees  under  Douw  are 
not  estopped  from  controverting  the  survey  of 
Shepherd,  by  the  admissions  *and  acts  [*5O7 
of  their  constituent,  in  relation  to  No.  48,  of 
which  the  premises  in  dispute  are  part.  It 
does  not  appear  that  Douw  employed  Shep- 
herd to  subdivide  No.  48,  that  he  gave  him  in- 
structions, or  that  he  was  apprised  of  the 
mode  of  his  (Shepherd's)  procedure,  when  he 
paid  him  for  the  survey.  It  would  then  be  a 
harsh  and  violent  construction  of  this  transac- 
tion to  conclude  Douw  as  to  a  survey,  of  the 
principles  of  which  he  was  ignorant.  Lot  No. 
48  was  known  only  as  such  by  the  original 
partition  of  Bleeker.  A  direction  to  subdivide 
this  lot,  with  a  direction,  in  effect,  to  conform 
to  the  survey  of  Bleeker.  The  lease  of  Douw, 
given  in  1785  for  the  lot  No.  13,  part  of  No. 
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48,boundsby  the south  line  of  No.  48.  Whether 
this  is  to  be  considered  in  reference  to  the  line 
of  T*leecker,  or  the  line  of  Shepherd,  is  not 
clear  :  but  as  Douw  only  directed  a  subdivis- 
ion of  the  original  lot  No.  48,  we  are  to  'sup- 
pose that  he  huended  to  go  to  the  south  line  of 
the  original  partition  of  the  patent.  At  any 
rate  it  would  be  a  precipitate  and  unjust  de- 
termination to  say  that  the  errors  of  a  surveyor 
are  to  operate  as  an  estoppel  to  the  claims  of 
the  proprietor,  upon  grounds  so  equivocal  and 
obscure. 

Although  I  entertain  no  doubt  upon  the 
question  of  law,  yet  I  am  not  altogether  clear 
on  the  question  "of  the  bounds  of  the  patent, 
arising  upon  the  special  verdict.  So  far,  how- 
ever, as  I  can  judge,  upon  a  point  so  com- 
plicated, and  on  a  subject  so  foreign  from  my 
usual  range  of  investigation,  I  am  for  affirming 
the  judgment  of  the  Supreme  Court. 

A  majority  of  the  court  being  of  the  same 
opinion,  it  was,  thereupon,  ordered,  adjudged 
and  decreed  that  the  judgment  rendered  by 
the  Supreme  Court  in  this  cause  be  affirmed. 

Judgment  of  affirmance. 

Affirming:— 2  Johns.,  297. 

Cited  in— 9  Johns.,  58, 104 ;  13  Johns.,  414 ;  9  Wend,, 
528 ;  2  Hill.  529 ;  5  Denio,  430 ;  37  N.  Y.,  507 ;  5  Trans. 
App.,  7  ;  26  Hun,  602 ;  14  Barb.,  450  ;  6  Bos.,  672 ;  9 
Bos.,  502 ;  3  Allen,  494 :  60  Ind.,  485 ;  12  Allen,  143. 


5O8*]    *STEPHEN  THORN,   Plaintiff  in 
Error, 


ANTHONY  I.  BLANCHARD,  Defendant  in 
Error. 

Libel — Petition  to  Counsel  to  Remove  District  At- 
torney— Express  Malice — Evidence — Privileged 
Communication. 

Where  A  and  23  others,  inhabitants  of  the  same 
county,  presented  a  petition  to  the  counsel  of  ap- 
pointment, stating:  that  B,  district  attorney,  was 
actuated  by  improper  motives  in  his  official  conduct, 
and  that,  from  malice  towards  some,  and  the  emolu- 
ments arising:  from  the  public  prosecutions  in  other 
cases,  gave  rise  to  many  indictments,  and  praying 
that  B  might  be  removed  from  office,  which  petition 
was  read  by  the  counsel,  who  removed  B  from  his 
office ;  it  was  held  that  an  action  for  a  libel  would 
not  lie  against  A  at  the  suit  of  B.  Though  the 
words,  in  such  case,  be  false,  and  actionable,  in 
themselves,  yet  it  is  incumbent  on  the  plaintiff  to 
prove  express  malice ;  or  that  the  petition  was 
actually  malicious  and  groundless,  and  presented 


NOTE.— Lihel— Petition  for  removal  of  public  officer 
— Privileged,  hoivfar. 

The  doctrine  of  the  above  case  that  malice  in  such 
a  petition  is  immaterial,  may  be  doubted.  Perhaps 
as  good  a  statement  of  the  law  is  as  follows : 

"  Every  communication  is  privileged  which  is 
made  boita  Me  with  a  view  to  obtain  redress  for 
some  injury  received,  or  to  prevent  or  punish  some 
public  abuse.  This  privilege,  however,  must  not  be 
abused,  for  if  such  a  communication  be  made  mali- 
ciously and  without  probable  cause,  the  pretense 
under  which  it  is  made  instead  of  furnishing  a  de- 
fense, will  aggravate  the  case  of  the  defendant." 
Fairman  v.  I  ves.  5  B.  &  Aid.,  647,  per  Best,  J.,  quoted 
in  Odgers  on  Libel  and  Slander,  222.  See  Harrison  v. 
Bush,  5  E.  &  B.,  344 :  Lake  v.  King,  1  Lev.,  240 :  1 
Saund.,  131:  Woodward  v.  Lander,  6  C.  &  P.,  548; 
Blake  v.  Pilfold.  1  Moo.  &  Rob.,  198;  Searll  v.  Dixon, 
4  F.  &  F.,  250;  Blagg  v.  Sturt,  10  Q.  B.,  899 ;  Mclntyre 
v.  McBean,  13  U.  C.  Q.  B.,  534 ;  Cook  v.  Hill,  3  Sandf ., 
341 ;  Vanderzee  v.  McGregor.  12  Wend..  545 ;  Gray  v. 
Pentland,  2  S.  &  R.,  23:  Howard  v.  Thompson,  21 
Wend.,  319;  Bodwell  v.  Osgood,  3  Pick.,  379. 
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merely  to  injure  the  plaintiff's  character.  It  seems, 
that  where  a  person  addresses  a  complaint  to  per- 
sons competent  to  redress  the  grievance  complained 
of,  no  action  will  lie  against  him,  whether  his  state- 
ment be  true  or  false,  or  his  motives  innocent  or 
malicious. 

Citations— Cro.  KHz.,  230,  347 :  1  Saund.,  131 ;  2 
Burr.,  807;  4  Bac.  Abr.,  452 ;  1  T.  R.,  Ill ;  4  Co.,  14; 
Bull.  N.  P.,  8;  2  Hawk.,  bk-  1.  ch.  73,  sec.  8;  Bac. 
Abr.,  452 ;  Esp.,  506 ;  4  Com.  Dig.,  717,  ch.  2. 

THIS  cause  came  before  the  court  on  a  writ 
of  error  from  the  Supreme  Court.     The 
present  defendant  in  errror  brought  an  action 
for  a  libel,  in   the  court  below,  against  the 
plaintiff  in  error. 

The  declaration  stated,  that  whereas  the  said 
Anthony  is,  &c.,  yet  the  said  Stephen,  well 
knowing  the  premises,  but  contriving,  and 
wickedly  and  maliciously  intending  to  injure 
the  said  Anthony,  in  his  aforesaid  good  name, 
fame,  credit  and  reputation,  and  to  bring  him 
into  public  scandal,  infamy  and  disgrace 
amongst  his  neighbors  and  others,  the  good 
citizens  of  this  State,  and  to  cause  him  to  be 
dismissed  and  discharged  from  his  said  honor- 
able and  lucrative  office  of  district  attorney,  in 
the  district  aforesaid,  heretofore,  to  wit,  on 
the  seventh  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  three, 
at  Salem,  in  the  County  of  Washington,  to 
wit,  at  the  city  and  in  the  County  of  Albany, 
aforesaid,  did,  falsely  and  maliciously,  write 
and  publish,  or  cause  or  procure  to  be  written 
and  published,  a  certain  false,  scandalous  and 
malicious  libel,  of  and  concerning  the  said 
Anthony,  as  such  district  attorney,  of  the 
tenor  and  effect  following,  that  is  to  say:  "To 
the  Honorable,  the  Council  of  Appointment  of 
the  State  of  New  York.  We,  the  undersigned, 
inhabitants  of  the  County  of  Washington 
(meaning  the  said  Stephen  and  others,  inhabit- 
ants of  the  County  of  Washington),  humbly 
*represent,  that  the  manner  in  which  [*5O& 
the  public  prosecutions  (meaning  the  criminal 
prosecutions  of  the  good  people  of  this  State) 
have  been  managed  by  the  present  district  at- 
torney (meaning  the  said  Anthony,  who  was 
then  and  there  district  attorney,  as  aforesaid) 
is  highly  improper ;  that,  in  our  opinion 
(meaning  in  the  opinion  of  the  said  Stephen, 
and  the  other  inhabitants  aforesaid),  a  num- 
ber of  indictments  have  been  found  by  the  in- 
fluence of  the  district  attorney  (meaning 
the  said  Anthony)  who  (meaning  the  said 
Anthony)  at  that  time  was  actuated  by  im- 
proper motives  (meaning  that  he,  the  said 
Anthony,  as  district  attorney  aforesaid,  by  un- 
due influence  in  his  said  office,  and  from  cor- 
rupt motives,  has  caused  a  number  of  indict- 
ments to  be  found);  that  malice  towards  somfc, 
and  the  emoluments  arising  from  the  public 
prosecutions  in  other  cases,  have  given  rise  to 
many  indictments  (meaning  that  the  said 
Anthony,  as  district  attorney  aforesaid,  had, 
from  malice  in  some  cases,  and  for  unlawful 
gain  in  other  cases,  caused  many  indictments). 
Your  petitioners  (meaning  the  said  Stephen 
and  the  said  other  inhabitants),  therefore  (mean- 
ing for  the  false,  scandalous,  wicked  and  ma- 
licious cause  above  mentioned  and  pretended), 
humbly  pray,  that  Anthony  I.  Blanchard, 
the  present  district  attorney  (meaning  the 
said  Anthony,  who  was  then  and  there 
district  attorney,  as  aforesaid),  may  be  re- 
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removed  from  that  office."  By  reason  and 
means  of  the  writing  and  publishing  of 
which  said  false,  scandalous  and  malicious 
libel,  of  and  concerning  the  said  Anthony,  in 
manner  aforesaid,  the  said  Anthony  is  not 
•only  hurt  and  injured  in  his  good  name,  fame, 
credit  and  reputation,  and  brought  into  public 
scandal,  contempt,  infamy  and  disgrace,  ^ut 
was  afterwards,  and  after  the  publication  of 
the  said  libel,  and  by  reason  of  the  unjust 
suspicion  thereby  excited,  and  the  imputations 
thereby  made  against  the  moral  character  of 
the  said  Anthony,  to  wit,  on  the  ninth  day  of 
April,  in  the  year  aforesaid,  discharged  from 
-51O*]  his  said  *houorable  and  lucrative  of- 
fice of  district  attorney  in  the  district  afore- 
said, to  wit,  at  Salem,  and  in  the  County  of 
Washington,  that  is  to  say,  at  the  city,  and  in 
the  County  of  Albany,  aforesaid  :  And  hath 
•ever  since  been  deprived  of  all  the  honors, 
•emoluments  and  advantages  that  would,  and 
•otherwise  might,  have  arisen  and  accrued  to 
him  from  tin  same  office  :  And  whereas,  also, 
the  said  Stephen,  further  contriving,  and  wick- 
edly and  maliciously  intending  to  injure  the 
said  Anthony  in  his  aforesaid  good  name, 
fame,  credit  and  reputation,  to  bring  him  into 
public  scandal,  infamy  and  disgrace  amongst 
Ms  neighbors  and  others,  the  good  citizens  of 
this  State,  and  to  cause  him  to  be  dismissed 
and  discharged  from  his  said  lucrative  and 
honorable  office  of  district  attorney  aforesaid, 
in  the  district  aforesaid,  afterwards,  that  is  to 
say,  on  the  seventh  day  of  April,  in  the  year 
•of  our  Lord  one  thousand  eight  hundred  and 
three,  at  Salem,  in  the  County  of  Washington, 
to  wit,  at  the  city,  and  in  the  County  of  Albany 
Aforesaid  ;  did  falsely  and  maliciously  publish, 
or  cause  and  procure  to  be  published,  a  cer- 
tain other  false,  scandalous  and  malicious  libel 
•of  and  concerning  the  said  Anthony,  as  such 
•district  attorney,  of  the  tenor  .and  effect  fol- 
lowing, that  is  to  say:  "  To  the  Honorable,  the 
Council  of  Appointment  of  the  State  of  New 
York.  We,  the  undersigned,  inhabitants  of 
the  County  of  Washington  (meaning  the  said 
Stephen  and  others,  inhabitants  of  the  said 
County  of  Washington),  humbly  represent, 
that  the  manner  in  which  the  public  prosecu- 
tions (meaning  the  criminal  prosecutions  of 
the  good  people  of  this  State)  have  been  man- 
Aged  by  the  present  district  attorney  (meaning 
the  said  Anthony,  who  was  then  and  there  dis- 
trict attorney  as  aforesaid)  is  highly  improper. 
That  in  pur  opinion  (meaning'in  the  opinion 
of  the  said  Stephen  and  the  other  inhabitants 
aforesaid)  a  number  of  indictments  have  been 
found  by  the  influence  of  the  district  attorney 
{meaning  the  said  Anthony),  who  (meaning 
511*]  the  said  *  Anthony),  at  the  time,  was 
actuated  by  improper  motives  (meaning  that 
he,  the  said  Anthony,  as  district  attorney 
aforesaid,  by  undue  influence  in  his  said  of- 
fice, and  from  corrupt  motives,  had  caused  a 
number  of  indictments  to  be  found):  That 
malice  towards  some,  and  the  emoluments 
arising  from  the  public  prosecutions  in  other 
cases,  have  given  rise  to  many  indictments 
•(meaning  that  the  said  Anthony,  as  district  at- 
torney aforesaid,  had,  from  malice  in  some 
cases,  and  for  unlawful  gain  in  other  cases, 
caused  many  indictments).  Your  petitioners 
{meaning  the  said  Stephen  and  the  said  other  in- 
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habitants),  therefore  (meaning  for  the  false, 
scandalous,  wicked  and  malicious  caus^bove- 
mentioned  and  pretended),  humbly  pray  that 
Anthony  I.  Blanchard,  the  present  district  at- 
torney (meaning  the  said  Anthony,  who  was 
then  and  there  district  attorney  aforesaid), 
may  be  removed  from  that  office"  (meaning 
the  said  office  of  district  attorney  aforesaid). 
By  reason  of  the  publishing  of  which  said  last- 
mentioned  false,  scandalous  and  malicious 
libel,  of  and  concerning  the  said  Anthony,  in 
manner  aforesaid,  the  said  Anthony  is  not  only 
hurt  and  injured  in  his  good  name,  fame, 
credit  and  reputation,  and  brought  into  public 
scandal,  contempt,  infamy  and  disgrace,  but 
was  afterwards,  and  after  the  publication  of 
the  said  libel,  by  reason  of  the  unjust  suspi- 
cions thereby  excited,  and  the  imputations 
thereby  made  against  the  moral  character  of 
the  said  Anthony,  to  wit,  on  the  ninth  day  of 
April,  in  the  year  aforesaid,  discharged  from 
his  said  honorable  and  lucrative  office  of  dis- 
trict attorney,  in  the  district  aforesaid,  to  wit, 
at  Salem,  in  the  County  of  Washington,  that 
it  to  say,  at  the  city,  and  in  the  County  of 
Albany  aforesaid,  and  hath  ever  since  been 
deprived  of  all  the  honors,  emoluments  and 
advantages  that  would  and  might  otherwise 
have  arisen  and  accrued  to  him  from  the  same 
offce.  And  so  the  said  Anthony  says,  that  he 
*is  injured,  and  hath  sustained  dam-  [*512 
ages  to  the  amount  of  ten  thousand  dollars, 
and  therefore  he  brings  suit,"  &c. 

The  defendant  pleaded  not  guilty,  and  the 
cause  was  tried  the  23th  October,  1807,  at  the 
sittings  in  Albany,  before  Mr  Chief  Justice 
Kent.  At  the  trial,  the  defendant  in  error  pro- 
duced in  evidence  a  petition  signed  by  the 
plaintiff  in  error,  and  set  forth  in  the  declara- 
tion ;  and  proved  by  a  clerk  in  the  office  of 
the  Secretary  of  State,  that  the  same  peti- 
tion was  found  amongst  the  files  of  the  Council 
of  Appointment,  deposited  in  the  secretary's 
office  ;  and  it  was  admitted  that  the  same 
petition,  while  the  defendant  in  error  was  dis- 
trict attorney,  was  read  in  the  Counsel  of  Ap 
pointment,  immediately  preceding  the  plaint- 
iff's removal.  The  petition  is  as  follows  : 

"To  the  Honorable,  the  Counsel  of  Ap- 
pointment of  the  State  of  New  York.  We, 
the  undersigned,  inhabitants  of  the  County  of 
Washington,  humbly  represent,  that  the  man- 
ner in  which  the  public  prosecutions  have 
been  managed  by  the  present  district  attorney 
is  highly  improper.  That,  in  our  opinion,  a 
number  of  indictments  have  been  found  by 
the  influence  of  the  district  attorney,  who  at 
the  time,  was  actuated  by  improper  motives. 
That  malice  towards  some,  and  the  emoluments 
arising  from  the  public  prosecutions  in  other 
cases,  have  given  rise  to  many  indictments. 
Your  petitioners,  therefore,  pray  that  Anthony 
I.  Blanchard,  the  present  district  attorney,  may 
be  removed  from  that  office." 

The  counsel  for  the  said  Stephen  then  in- 
sisted, before  the  Chief  Justice,  on  the  behalf 
of  the  said  Stephen,  that  the  several  matters  so 
produced  and  given  in  evidence,  on  the  part 
the  said  Anthony  1.  Blanchard,  were  not  suffi- 
cient to  entitle  the  said  Anthony  1.  Blanchard 
to  a  verdict  in  the  said  action.  And  the  said 
Chief  Justice  did  then  and  there  decide  and 
deliver  his  opinion,  that  the  said  several  mat- 
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513*]  tors  *so  produced  and  given  in  evi- 
dence, on  the  part  of  the  said  Anthony  I. 
Blanchard,  were  sufficient  to  entitle  the  said 
Anthony  I.  Blanchard  to  maintain  his  said 
action.  Whereupon  the  counsel  for  the  said 
Stephen  Thorn  did  then  and  there,  in  behalf 
of  the  said  Stephen  Thorn,  except  to  the  afore- 
said opinion  of  the  said.  Chief  Justice,  and  in- 
sisted on  the  matters  as  insufficient  to  sustain 
the  said  action.  And  inasmuch  as  the  said 
several  matters  so  produced  and  given  in  evi- 
dence do  not  appear,  toy  the  record  in  the  said 
cause,  the  said  counsel  for  the  said  Stephen 
Thorn  did  then  and  there  prepare  their  ex- 
exceptions  aforesaid  to  the  opinion  of  the  said 
Chief  Justice,  and  requested  him  to  put  his 
seal  to  this  bill  of  exceptions,  containing  the 
said  several  matters  so  produced  and  given  in 
evidence  as  aforesaid,  according  to  the  statute 
in  that  case  made  and  provided. 

On  this  bill  of  exceptions  the  writ  of  error 
was  brought.  And  the  counsel  for  the  plaintiff 
in  error  stated  two  grounds,  on  which  they 
contended  the  judgment  below  ought  to  be 
reversed. 

1.  Because  the  Counsel  of  Appointment,  to 
whom   the  petition  was  addressed,  had  com- 
petent power  to  examine  the  charges  exhibited 
against  the  defendant  in  error;  and  that  to  ad- 
dress a  petition  to  the  Counsel  of  Appointment 
for  the  removal  of  an  officer,  the  tenure  of 
whose    office    is  during  the  pleasure  of  the 
council,  cannot  be  deemed  libelous. 

2.  To  constitute  a  libel,  implied  or  express 
malice  must  be  shown  ;  and  it  is  insisted  that 
malice  cannot  be  inferred  from  the  fact  of  pre- 
senting to  the  Counsel  of  Appointment  only, 
the  petition  containing  specific  charges  against 
the  defendant  in  error.     The  Counsel  having 
competent  authority  to  inquire  into  the  truth 
of  the  charges,  and  redress  the  grievance  com- 
plained of ,  it  was  incumbent  on  the  defendant 
in  error  to  have  shown,  on  the  trial,  express 
malice  ;  which  not  being  done,  the  plaintiff  in 
error  was  entitled  to  judgment. 

514*]  *  Mr.  Russel,  for  the  plaintiff  in  error. 
To  make  out  a  libel  in  this  case,  the  paper  must 
be  false,  scandalous  and  malicious,  and  the 
publication  of  it  unlawful.  In  every  case  of 
a  libel  there  may  be  a  necessary  and  implied 
ustification,  arising  from  the  occasion,  or 
manner  and  circumstances  of  the  publication. 
(1  Term  Rep.,  111.)  Where  a  complaint  is 
made  to  a  court  of  justice  to  redress  a  griev- 
ance, or  to  any  body  of  men  having  jurisdic- 
tion or  power  to  afford  redress,  it  cannot  be  a 
libel.  This  principle  was  laid  down  in  Cutler 
v.  Dieen(4Vo.,  14),  reported  by  Lord  Coke. 
In  Herney's  case  (12  Co.,  104),  in  the  Star 
Chamber,  the  bill  was  exhibited  from  mere 
malice  and  spite,  yet  the  court  gave  damages 
to  the  defendants,  because  they  had  no  remedy 
at  common  law  for  the  slander.  The  same 
principle  was  recognized  in  the  case  of  Buck- 
ley v.  Wood  (Cro.  Eliz.,  230,  248,  460,  14); 
and  in  Lake  v.  King  (I  Saund.,  131  ;  2  Burr., 
807)  it  was  decided  by  Ch.  J.  Hale,  and  the 
other  judges  of  K.  B.,  that  a  petition  to  a 
committee  of  Parliament  was  not  libelous, 
though  it  contained  matters  false  and  scandal- 
ous, being  in  a  summary  course  of  justice, 
before  those  who  had  power  to  examine 
whether  it  was  true  or  false. 
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The  opinion  of  Sergeant  Hawkins  (Hawk. 
P.  C.,  bk.  1,  ch.  73,  sec.  8),  will,  probably, 
be  relied  on  to  show  that  where  the  proceeding 
is  malicious  and  groundless,  an  indictment 
will  lie  ;  but  it  does  not  follow  that  an  action 
would  lie  at  the  suit  of  the  party.  Yet  it  is 
the  mere  doubt  of  Hawkins,  who,  after  lay- 
ing down  the  principle,  according  to  the 
authorities  which  have  been  cited,  says  :  ''Yet, 
if  it  should  manifestly  appear,  from  the  whole 
circumstances  of  the  case,  that  a  prosecution 
is  entirely  false  and  malicious,  arid  commenc- 
ed, not  with  a  design  to  go  through  with  it, 
but  only  to  expose  the  defendant's  character 
under  the  show  of  a  legal  proceeding,  I  can- 
not see  any  reason  why  such  a  mockery  of 
public  justice  should  not  rather  aggravate  the 
offense,  than  make  it  cease  to  be  one  ;  and 
make  such  a  scandal  good  -ground  of  an  in- 
dictment at  the  suit  of  the  king,  as  it  makea 
malice  of  their  proceeding  *a  good  [*515 
foundation  of  an  action  on  the  case,  at  the 
suit  of  the  party,  whether  the  court  had  a 
jurisdiction  of  the  cause  or  not." 

By  an  action  on  the  case,  Hawkins,  no- 
doubt,  intended  an  action  for  a  malicious  prose- 
cution, which  will  lie  whenever  a  person  is 
prosecuted  maliciously,  and  without  cause  ; 
for  probable  cause  is,  in  such  suit,  matter  of 
justification.  He  could  not  have  intended  that 
an  action  for  a  libel  would  lie,  for  he  says,  in 
the  next  page,  that  truth  is  no  justification  of 
a  libel. 

Though  Lord  Mansfield,  in  the  case  of 
Ashley  v.  Younge  (2  Burr.,  807),  says  there  i& 
good  sense  in  the  opinion  of  Hawkins  ;  yet  he 
considered  it  as  not  applicable  to  a  case  in 
which  the  court  has  jurisdiction,  and  he  relies 
on  the  case  of  Lake  v.  King  as  an  authority. 

The  Council  of  Appointment,  though  not  a 
court,  have  power  to  remove  officers  who  have 
been  guilty  of  any  misconduct,  and  thereby  to 
redress  the  grievance.  If  this  petition  had  been 
published  in  the  gazette,  it  would  have  been 
libelous  ;  but  it  is  not  so,  when  presented  to 
the  proper  persons  who  have  power  to  remedy 
the  evil,  which  was  the  subject  of  complaint. 

In  the  case  of  King  v.  Bailey  (4  Bac.  Abr., 
452,  Libel.  A,  2;  Andr.  229),  where  a  paper 
was  addressed  to  a  general  and  four  principal 
officers  of  the  guards,  to  be  presented  to  the 
king,  for  redress,  suggesting  a  fraud  by  a 
military  officer,  the  court  held  it  no  libel,  but 
a  mere  representation  of  an  injury,  drawn  up 
in  a  proper  way  of  redress. 

So  in  the  case  of  Rex  v.  Baillie  (Esp.  Dig., 
506),  where  a  work  was  distributed  among 
the  governors  of  the  Greenwich  Hospital,  re- 
flecting on  the  conduct  of  Lord  Sandwich, 
Lord  Mansfield  held  that  the  distribution  of  the 
copies  to  the  persons  who  were,  from  their 
situation,  called  on  to  redress  the  grievance, 
and  had  the  power  to  do  so,  was  not  a  publi- 
cation sufficient  to  make  a  libel. 

* Messrs.  Henry  and  Van  Vechten,  [*51tt 
contra.  The  general  principles  which  have 
been  laid  down  by  the  counsel  for  the  plaintiff 
in  error,  are  not  denied  ;  and  the  rule  to  be 
extracted  from  the  summary  of  them  given  by 
Sergeant  Hawkins  is,  that  where  a  person  pro- 
ceeds according  to  the  ordinary  course  of 
justice,  he  will  be  protected;  but  he  must  come 
into  a  court  of  justice  with  pure  hands  and. 

JOHNS.  REP.,  5. 


1809 


TlIORNE   V.  Bl.ANCHAKD. 


516 


honest  intentions,  for  the  purposes  of  truth 
and  justice — not  with  vindictive  feelings,  and 
to  gratify  his  malice.  Two  cases  have  been 
cited,  which  are  supposed  to  be  out  of  the 
rule,  as  confined  to  a  proceeding  in  the  ordi- 
nary course  of  justice.  In  the  case  of  King  v. 
Bailey  it  appears  that  the  complaint  was  made 
to  superior  officers,  who  had  the  power,  and 
whose  duty  it  was  to  bring  the  inferior  officer 
before  a  military  court,  to  be  tried  for  his  mis- 
conduct ;  it  was,  therefore,  in  the  regular  and 
usual  course  of  justice.  The  governors  of 
Greenwich  Hospital  were  a  corporate  body, 
and  had  power  to  take  cognizance  of  and  re- 
dress the  grievance ;  and  the  complaint  was 
made  by  one  of  the  deputy-governors,  whose 
duty  it  was  to  make  it. 

Again,  as  to  the  petition  to  the  committee 
of  the  House  of  Commons  in  England.  The 
House  of  Commons  is  the  grand  inquest  of  the 
nation,  to  bring  all  offenders  to  justice  :  and 
at  the  commencement  of  each  session,  a  com- 
mittee for  grievances  is  appointed  (4  Inst., 
11 ;  5  Com.  Dig.,  206  ;  E,  6,  234  ;  E,  14.  15), 
and  the  Commons  may  exhibit  an  accusation 
to  the  House  of  Lords,  by  petition,  or  im- 
peachment. 

In  Lake  v.  King  the  complaint  made  was  to 
the  committee  of  grievances,  who  had  a  right 
to  inquire  into  the  fact.  So,  if  the  plaintiff  in 
error  had  presented  a  petition  to  the  House  of 
Assembly,  who  have  power  to  inquire,  and  to 
impeach,  it  would  have  been  in  the  regular 
and  ordinary  course  of  justice. 

But  the  Council  of  Appointment  have  no 
power  analogous  to  that  of  a  court  of  justice, 
or  of  the  Assembly.  They  have  power  only 
to  appoint  certain  officers,  and  to  remove  such 
517*]  *as  depend  on  their  pleasure  ;  that 
is,  to  declare  the  will  and  pleasure  of  the  gov- 
ernment as  to  those  officers.  Their  discretion 
is  unlimited  and  uncontrolled.  It  is  import- 
ant that  they  should  have  correct  information; 
that  their  minds  should  remain  unprejudiced 
and  unbaised  by  the  representations  of  inter- 
ested persons.  They  cannot  call  the  person 
accused  before  them,  or  try  him  ;  they  cannot 
examine  witnesses,  or  enter  into  any  legal  in- 
vestigation of  the  truth  of  the  charges.  Even 
if  the  officer  should  be  acquitted  of  every 
charge,  still  he  may  be  removed  from  office. 
For  what  purpose,  then,  would  be  a  power 
of  inquiry,  when  the  power  to  remove  re- 
mains uncontrolled  ?  It  would  merely  serve 
to  invite  charges,  not  for  the  sake  of  the  public 
good,  for  the  purpose  of  truth  and  justice  ;  but 
to  gratify  private  hatred  and  malice.  If  the 
Council  have  power  to  receive  charges,  they 
must  have  the  power  to  try  ;  but  it  will  not  be 
pretended  that  they  can  compel  the  attendance 
of  the  accused,  or  of  witnesses,  or  even  ad- 
minister an  oath.  If  a  witness  should  come 
voluntarily  before  them,  and  take  an  oath,  he 
could  not,  if  he  swore  falsely,  be  prosecuted 
for  perjury. 

It  may  be  said  that  it  would  close  the  doors 
of  the  Council  against  all  representations,  if 
those  who  make  them  are  liable  to  be  pun- 
ished, in  case  they  are  false  and  scandalous. 
But  a  possible  inconvenience,  in  a  particular 
case,  is  not  a  sufficient  reason  for  granting  a 
general  license  to  all  the  world,  to  make  what 
representations  they  please.  The  only  shield 
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which  a  person  ought  to  have,  and  which  an 
honest  man  can  wish,  is  truth.  A  deliberately 
false  and  malicious  charge  against  a  public 
officer,  presented  to  the  Council  of  Appoint- 
ment, ought  not  to  be  protected.  Such 
representations  are  generally  made  from  selfish 
or  sinister  motives,  to  gratify  violent  and 
malignant  passions.  Such  a  license  is  danger- 
ous in  the  extreme.  It  strikes  at  the  basis  of 
a  republican  government,  public  confidence. 
Is  a  judicial  *officer,  a  recorder  of  one  [*518 
of  our  cities,  to  be  removed  from  office,  on  a 
false  and  malicious  charge,  made  by  some 
prejudiced  and  malignant  individual  ?  Good 
men  will  be  driven  from  office,  or  decline  to 
serve,  if  they  are  to  be  liable  to  be  thrust  out, 
unheard,  by  the  secret  machinations  of  malev- 
olence. 

Again,  the  decision  of  the  Council  is  final 
and  conclusive,  and  without  appeal.  What  is 
the  meaning  of  the  13th  article  of  the  consti- 
tution, which  declares,  that  "  no  member  of 
this  State  shall  be  disfranchised,  or  deprived 
of  any  of  the  rights  or  privileges  secured  by 
the  constitution,  unless  by  the  law  of  the 
land,  or  the  judgment  of  his  peers  ?"  If  it  is 
said  that  the  tenure  of  the  office  is  at  the 
pleasure  of  the  Council,  and  they  have  a  con- 
stitutional power  to  remove  ;  then,  we  say, 
the  inquiry  is  nugatory,  and  the  Council  is 
not  the  proper  place  for  the  hearing  and  decis- 
ion of  such  complaints. 

By  the  4th  section  of  the  act  concerning  the 
rights  of  the  citizens  of  this  State  (10  sess., 
ch.  1),  it  is  declared  that  "  no  person  shall  be 
put  to  answer  without  presentment  before 
justices,  or  matter  of  record,  or  due  process  of 
law,  according  to  the  law  of  the  land."  How 
is  it  possible  to  find  any  analogy,  in  this  com- 
plaint to  the  Council,  to  any  course  of  judicial 
proceeding  known  to  the  constitution  and  laws 
of  the  State,  or  to  any  of  the  cases  in  England, 
which  have  been  cited  ? 

It  may  be  observed,  also,  that  in  all  those 
cases,  the  party  had  another  remedy,  by  an 
action  for  a  malicious  prosecution.  Here  the 
party  has  no  other  remedy  but  the  present 
action,  and  if  it  is  not  supported,  he  is  remedi- 
less. The  Council  keep  no  record  of  acquittal 
on  which  an  action  for  a  malicious  prosecution 
could  be  founded. 

Mr.  T.  A.  Emmet,  in  reply.  This  action  is 
novel,  and  in  that  view  it  is  important.  No 
inference  can,  or  ought  to  be  drawn,  from  the 
truth  or  falsehood  of  the  charge.  The  only 
*question  is,  whether  such  a  petition,  [*519 
so  presented,  affords  such  a  legal  inference  of 
malice,  as  will  support  the  action.  I  say  legal 
inference  of  malice  ;  for  malice  is  a  question 
of  law,  to  be  decided  by  the  court,  not  a  ques- 
tion of  fact  to  be  determined  by  a  jury.  (2 
Ld.  Raym.,  1493.)  In  the  ordinary  case  of  an 
action  for  a  libel,  the  plaintiff  first  proves  the 
publication,  and  then  rests  his  cause.  The 
only  fact  for  a  jury  to  find,  is,  whether  the 
defendant  had  an  evil  intention  towards  the 
plaintiff  ;  if  so,  the  law  will  infer  malice  from 
the  publication.  In  the  case  of  Jones  v.  Given 
(Gilb.  Rep.,  185),  Lord  Ch.  J.  Parker  says, 
"Malice  and  maliciously  are  terms  of  law, 
which,  in  a  legal  sense,  always  exclude  a  just 
cause  ;"  "and  the  court,  and  not  the  jury, 
have  ever  determined  of  malice."  What  is 

1097 


619 


COURT  OF  ERRORS,  STATE  OF  NKW  YORK. 


reasonable,  or  probable  cause,  is  laid  down  by 
Justice  Buller  (1  Term  Rep.,  520)  to  be  matter 
of  law.  Hence  a  distinction  may  be  stated 
which  will  guide  the  court  in  the  decision  of 
this  cause.  In  an  ordinary  case,  where  there 
is  no  duty  to  be  performed,  or  trust  discharged, 
in  bringing  a  matter  into  the  course  of  justice, 
there  tne  uttering  of  defamatory  matter  is, 
jrrima  facie,  evidence  of  malice  ;  but  where  a 
party  discharges  his  duty,  in  bringing  a  thing 
in  the  way  of  judicial  inquiry  and  redress, 
there  the  law  does  not  imply  malice,  but  it 
must  be  proved  aUunde ;  I  say,  in  discharge 
of  a  duty,  whether  of  perfect  or  imperfect 
obligation  :  as  what  may  be  said  by  a  member 
of  a  church,  in  the  course  of  church  disci- 
pline. (1  W.  Bl.  Rep.,  386  ;  3  Johns.  Rep., 
180.)  So,  where  words  are  spoken  in  confid- 
ence, as  to  the  character  of  a  servant,  or  the 
credit  of  a  person  in  trade  (Bull.  N.  P.,  8),  or 
a  matter  is  told  as  a  story  (Cro.  Jac.,  91),  the 
law  implies  no  malice,  and  no  action  can  be 
sustained.  In  all  these  cases,  and  in  many 
others  which  might  be  stated,  the  situation  of 
the  party,  and  the  occasion  of  uttering  the 
words,  prevent  the  legal  inference  of  malice  ; 
though  the  plaintiff  may  proceed  to  prove 
malice  aUunde.  Now,  the  giving  the  charac- 
5  2O*]  ter  of  *a  public  officer  to  the  Council 
of  Appointment,  does  not  go  further  than  the 
cases  which  have  been  stated ;  and  as  the 
plaintiff  has  only  proved  the  publication, 
without  proceeding  to  show  malice,  the  action 
is  not  maintained. 

There  are  cases  in  which  no  action  can  be 
maintained,  though  words  are  spoken  from 
express  malice  ;  as  by  counsel  in  a  cause,  in  a 
court  of  justice  ;  so  when  anything  is  said  or 
done  in  a  course  of  judicial  proceeding,  or 
where  memorials  or  petitions  are  presented 
to  persons  having  the  power  to  hear  and 
redress  grievances.  It  is  true  that  in  some  of 
the  cases  of  this  description  an  action  will  lie 
for  express  malice,  but  not  an  action  of  slander, 
or  for  a  libel.  It  is  said  that  falsehood  carries 
with  it  proof  of  malice.  Not  so  ;  for  a  matter 
may  be  untrue,  and  yet  be  stated  from  good 
motives  and  innocent  intentions.  If,  then, 
malice  be  an  inference  of  law,  the  jury  are 
not  to  decide  upon  it :  and  the  ground  of  the 
bill  of  exceptions  in  this  case  is,  that  the  judge 
left  it  to  the  decision  of  the  jury, 

This  case  comes  within  that  class  of  cases 
which  have  been  mentioned,  of  memorials  or 
petitions  to  persons  empowered  to  redress 
grievances.  It  is  not  requisite  that  the 
persons  addressed  should  have  power  to  send 
for  witnesses,  or  to  try.  Where  articles  of 
peace  are  exhibited,  the  justice  merely  binds 
over  the  party  to  keep  the  peace  ;  so  as  to 
affidavits,  in  summary  proceedings  before 
magistrates  ;  or  words  spoken  by  counsel,  in 
the  course  of  a  cause.  There  is,  and  can  be 
no  compulsory  process  for  witnesses,  which  is 
requisite  only  in  case  of  a  trial.  The  commit- 
tee of  grievances  in  Parliament  have  no  power 
to  compel  the  attendance  of  witnesses,  unless 
it  is  given  to  them  by  statute.  Nor  had  the 
officers  of  the  guards,  or  the  governors  of 
Greenwich  Hospital,  in  the  cases  which  have 
been  cited,  any  such  power.  And,  in  none  of 
these  cases,  it  is  to  be  observed,  would  an 
action  for  malicious  prosecution  lie  ;  so  that 
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the  party  was  equally  *remediless  [*521 
with  the  defendant  in  error.  But  it  is  asked, 
are  parties  to  be  without  redress  ?  It  is  not 
for  me,  nor  for  this  court,  to  point  out  the 
remedy.  In  every  case,  where  the  party  is 
not  protected  by  the  overbearing  policy  of  the 
law,  as  in  the  cases  of  judges  and  juries,  an 
action  will  lie,  if  express  malice,  and  want  of 
probable  cause,  can  be  proved.  But  the  rem- 
edy is  not  by  an  action  founded  on  implied 
malice.  In  such  a  case  as  this,  the  action 
does  not  rest  on  the  truth  or  falsehood  of  the 
matter  ;  but  only  on  express  malice,  or  want 
of  probable  cause. 

If  the  petition  to  the  Council  be  a  libel, 
then  the  Council  who  put  it  on  their  files  are 
'liable  to  an  action.  Can  it  be  the  meaning  of 
the  constitution,  that  the  Council  shall  have 
power  to  displace  public  officers,  at  their 
pleasure,  and  yet  that  they  should  not  inquire 
into  the  character  and  conduct  of  those  officers, 
nor  listen  to  complaints  against  them  ? 

The  article  of  the  constitution,  and  the  sec- 
tion of  the  bill  of  rights,  which  have  been 
cited,  have  no  application.  The  office  of  a 
district  attorney  is  not  such  a  franchise  as  the 
framers  of  the  constitution  had  in  view.  And 
the  clause  in  the  act  declaring  the  rights  of 
citizens,  intended  only  that  they  should  not 
be  compelled  to  answer.  They  may  answer 
voluntarily. 

Private,  wanton  and  malicious  slander  is 
not  to  be  put  on  the  same  footing  with  the 
petition  in  this  case,  signed  by  twenty-four 
respectable  freeholders  of  the  county,  acting 
in  discharge  of  what  they  conceived  to  be 
their  duty.  If  they  may  be  honest,  the  law 
will  not  imply  malice,  merely  from  the  pre- 
senting of  the  petition,  though  the  facts  stated 
are  not  true  ;  but  express  malice,  or  want  of 
probable  cause  must  be  proved.  This  is  the 
distinction  for  which  I  contend,  and  on  which 
I  rest  the  cause. 

*Jfr.  Henry  observed  that  in  the  case  [*522 
of  Jarvis  v.  Hatheway  (3  Johns.  Rep.,  180), 
which  had  been  cited  by  Mr.  Emmet,  Judge 
Spencer,  who  delivered  the  opinion  of  the 
court,  expressed  himself  satisfied  with  the 
charge  of  the  judge  at  the  trial,  who  left  it  to 
the  jury  to  decide  whether  the  words  were 
spoken  maliciously  or  not.  "In  actions  of 
slander,"  he  said,  "  it  is  of  the  esssence  of  the 
action,  that  the  words  be  spoken  maliciously, 
and  that,  as  matter  of  fact,  belongs  to  the  jury 
to  decide."  It  was  in  the  power  of  the  present 
plaintiff  in  error  to  have  excused  or  justified 
himself,  if  he  had  any  defense.  How  can  you 
prove  express  malice  ?  Is  it  to  be  supposed 
that  the  party  will  declare  that  he  is  actuated 
by  malice  ?  It  must  always  be  inferred  from 
circumstances  ;  and  the  falsehood  of  the 
charge  is,  prima  facie,  a  ground  for  the  infer- 
ence of  malice. 

THE  CHANCELLOR.  This  cause  comes  up 
on  a  writ  of  error  from  the  Supreme  Court. 

It  presents  the  question,  whether  a  petition 
to  the  Council  of  Appointment,  containing 
false  allegations,  and  praying  the  removal  of 
a  public  officer,  is  good  cause  of  action,  as  for 
a  libel. 

This  question  is  novel,  of  much  interest 
and  importance,  and  well  merits  a  fuller 
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consideration  than  the  present  occasion 
affords. 

There  is  no  question  as  to  the  form  of 
pleading.  Whether  a  petition  containing 
allegations  true  or  false  (for  here  they  are  to 
be  taken  as  false)  addressed  and  presented  to 
the  Council  of  Appointment,  respecting  a  pub- 
lic officer,  is  merely,  from  the  circumstances 
of  its  address  and  presentation,  excluded  from 
the  general  principles  applying  to  libels,  is 
the  question  presented. 

The  Council  of  Appointment  forms  one  of 
the  great  departments  of  government,  which 
has  duties  of  a  very  important  nature  as- 
523*]  signed  to  it ;  almost  all  the  officers  *of 
government  are  appointed  by,  and  hold  their 
offices  during  its  pleasure ;  constitutionally, 
the  Council  is  only  responsible  for  the  abuse, 
not  for  the  liberal,  uncorrupted  exercise  of  its 
powers. 

It  is,  doubtless,  the  interest  of  the  public  to 
have  the  door  of  information  as  widely  ex- 
panded to  a  body  of  this  description,  as  the 
delicate  trust  confided  to  them,  and  the  extent 
of  the  objects  committed  to  their  management, 
require. 

Before  the  general  legal  principles,  which 
may  be  permitted  to  influence  this  question, 
are  considered,  it  may  be  well  to  examine  the 
authorities  which  have  been  relied  on  in  ar- 
gument, to  discover  whether  any  positive  rule, 
or  satisfactory  analogy,  can  be  discovered 
from  them,  to  assist  our  determination. 

There  is  one  distinction,  which  it  appears  to 
me,  is  a  solid  one,  pervading  all  the  cases 
which  have  been  cited.  I  shall  lay  it  down  as 
collected  from  them,  to  enable  the  court  to 
compare  them  with  it,  and  apply  it  to  them,  as 
I  proceed  in  the  examination  of  those  cases  : 
it  is  this,  that  all  of  them,  the  case  from  1 
Term  Rep.,  520,  excepted,  are  cases  of  a  prose- 
cution in  a  course  of  justice,  or  a  complaint 
founded  on  private  right  or  private  injury,  in 
which  the  recovery  of  the  one,  or  the  redress 
of  the  other,  was  the  object  of  pursuit. 

The  first  case  cited  is  that  of  Buckley  v.  Wood 
(Cro.  Eliz.,  230,  347).  In  that  case  the  counsel 
for  both  parties  agreed  that  if  the  complaint 
was  in  a  course  of  justice,  no  action  would  lie. 

In  that  case  the  slanderous  matter  alleged  in 
the  bill  exhibited  in  the  Star  Chamber,  was 
not  examinable  there,  and  so  the  action  was 
sustained. 

The  same  case  is  reported  in  Coke  (4  Co. , 
14),  but  more  at  large  ;  and  from  that  report  it 
appears  that  it  was  resolved  by  the  whole 
court,  that  for  any  matter  contained  in  the 
bill,  which  was  examinable  in  the  said  court, 
524*]  no  action  *lies,  although  the  matter  is 
false.  Not  so,  if  not  examinable  there. 

The  case  of  The  King  v.  Lake  (1  Saund. , 
131)  arose  on  a  petition,  addressed  to  a  com- 
mittee of  grievances.  From  the  record  it  ap- 
pears to  have  been  presented  in  the  course  of 
obtaining  justice  against  the  acts  of  an  eccles- 
iastical jurisdiction,  which  the  petitioner 
alleged,  oppressed  both  him  and  his  tenants  ; 
and,  after  several  debates,  it  was  agreed  that 
the  exhibiting  the  petition  to  a  committee  of 
Parliament  was  lawful,  and  that  no  action  lies 
for  it,  though  it  be  false  and  scandalous,  be- 
cause it  is  in  a  course  of  justice. 

In  the  case  of  Ashley  v.  Young  (2  Burr.,  807) 
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Lord  Mansfield  denies  that  a  matter  given  in 
evidence,  in  a  court  of  justice,  may  be  prose- 
cuted in  a  civil  action  as  libel.  He'adverts  to 
the  case  of  The  King  v.  Lake,  and  recognizes 
its  doctrine. 

Of  the  case  of  The  Depuly-Governvr  of 
Greenwich  Hosjntal,  we  have  no  report.  It 
was,  probably,  from  his  situation,  his  duty  to 
correct  the  abuses  prevailing  in  the  hospital, 
and  he  confined  his  communications  only  to 
the  governors. 

The  case  of  The  Kingv.  Bailey  (4  Bac.  Abr., 
452)  arose  on  a  writing  directed  to  General 
Willis,  and  the  four  principal  officers  of  the 
British  king's  guards,  to  be  presented  to  the 
king. 

It  was  held  to  be  no  libel,  for  it  was  a  rep- 
resentation of  an  injury. 

Circumstances  may  justify  a  writing,  which, 
destitute  of  them,  would  constitute  a  libel ; 
and  the  mere  publication  of  such  writing, 
without  the  attendant  circumstances  to  justify 
it,  carries  with  it  an  evidence  of  malice.  (1 
Term  Rep.,  111.) 

In  the  present  case  no  private  right  was  at- 
tempted to  be  asserted  ;  no  redress  of  private 
injury  sought,  to  which  the  summary  justice 
of  removal  could  be  applied.  *It  was  [*525 
not  calculated  to  correct  a  public  grievance, 
unless  that  grievance  existed. 

As  it  was  not  in  the  regular  course  of  justice, 
it  was,  in  my  opinion,  made  at  the  peril  of 
the  petitioners. 

If  the  interest  of  the  community  is  to  be 
essentially  promoted  by  affording  the  Council 
every  possible  facility  to  collect  the  most  au- 
thentic and  correct  information,  it  must  cer- 
tainly be  at  variance  with  that  interest  to 
expose  it  to  be  practiced  upon  and  deceived 
by  calumniators,  so  as  to  become  the  involun- 
tary agents  of  attaching  the  most  invidious 
charges  to  officers  of  irreproachable  conduct 
and  spotless  reputation. 

If  it  were  only  necessary  to  frame  an  ad- 
dress to  the  Council,  to  exempt  the  represen- 
tations made  to  it  from  the  legal  consequences 
of  composing  and  publishing  a  libel,  the  files 
of  the  Council  might  be  polluted  with  the 
effusions  of  malignity  and  detraction  with  per- 
fect impunity. 

The  Council  may  inquire,  but  they  possess 
not  the  power,  nor  are  they  constitutionally 
competent  to  examine  and  determine  upon  an 
accusation,  so  as  to  produce  the  effect  of  a 
trial  at  common  law  ;  their  inquiries  and  de- 
terminations must  necessarily  be  summary  and 
prompt,  and  unaided  by  those  powers  which 
enable  courts  of  justice  to  investigate  thorough- 
ly, and  decide  properly  on  the  subject  mat- 
ter. They  cannot  compel  the  attendance  of 
witnesses,  and  even  the  officers  accused  are 
not  legally  compellable  to  appear  before  them, 
though  they  may  be  disposed  to  do  so,  from 
considerations  of  expediency. 

The  legal  position  deducible  from  these 
premises,  and  from  the  principles  of  our  gov- 
ernment, in  my  opinion,  is  that  the  Council 
may  receive  every  information  relative  to  the 
conduct  of  public  officers,  necessary  to  enable 
it  fairly,  impartially  and  discreetly,  to  exercise 
the  power  vested  in  it ;  but  to  be  given  at  the 
peril  of  the  informant.  If  he  approaches  the 
Council  with  other  than  pure  views ;  if,  under 
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the  mask  of  vindicating  his  *violated 
rights,  seeking  a  redress  for  injuries,  or  re- 
moving a  public  grievance,  he  calumniates 
the  man  against  whom  he  prefers  his  com- 
plaint, I  can  discover  no  legal  or  even 
plausible  ground  to  shield  him  from  an- 
swering as  a  libeler ;  and  the  opinion  of  the 
court  from  4  Co.,  14,  in  the  case  of  Buckley  \. 
Wood,  I  consider  as  very  apposite  to  this  case. 
It  is  dictated  by  sound  principles  of  law  and 
solid  sense. 

If  such  matters  may  be  inserted  in  bills,  ex- 
hibited "in  great  slander  of  the  parties,  and 
they  cannot  answer  it  to  clear  themselves,  nor 
have  their  actions,  as  well  to  clear  themselves 
of  the  crimes,  as  to  recover  damages  for  the 
great  injury  and  wrong  done  them,  great  in- 
conveniences will  ensue.  But  the  said  libel, 
without  any  remedy  given  to  the  party,  will 
always  remain  on  record,  to  his  shame  and 
infamy." 

For  these  reasons,  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

L'HOMMEDIEU,  Senator.  This  is  the  first 
instance,  I  believe,  where  an  action  has  been 
brought  for  a  libel,  for  words  in  a  petition  to 
a  council  for  removing  an  officer  of  govern- 
ment. It  appears  to  me  to  be  very  different 
from  a  libel  not  attended  with  this  circum- 
stance, and  does  not,  pi*ima  fade,  carry  with 
it  the  presumption  of  malice.  I  believe,  on 
examining  the  petitions  to  the  Council,  for  the 
removal  from  office,  hundreds  will  be  found 
as  libelous  as  this.  I  have  seen  a  great  many 
myself.  And  if  all  the  facts  they  state,  and 
which  they  profess  to  believe,  and  which  can- 
not be  proved  before  a  court  of  justice,  are  to 
be  adjudged  libelous,  and  done  by  malice, 
there  may  be  prosecutions  without  number ; 
and  an  end  will  be  put  to  all  complaints, 
against  persons  holding  offices,  for  their  re- 
moval ;  for  what  person  would  complain,  or 
tell  his  opinion,  respecting  the  misconduct  of 
officers,  when  he  would  be  liable  to  be  har- 
assed in  a  court  of  law,  and  be  put  to  great 
5*27*]  expense,  even  if  he  could  prove  *his 
opinion  correct.  This  shows  the  necessity  of 
proving  that  such  petitions  were  presented 
through  malice  by  the  petitioner,  in  all  cases 
of  this  kind,  and  not  leave  it  to  be  inferred, 
because  they  are  not  able  to  prove  the  facts  in 
a  court  of  law. 

The  Council  of  Appointment  being  a  court, 
if  I  may  so  call  it,  to  hear  all  complaints 
against  officers  of  government,  there  is  an  im- 
plied protection  for  the  complainants,  unless 
it  can  be  proved  the  same  was  done  by  malice. 
This  is  the  case,  in  other  courts,  in  many  in- 
stances, cited  from  the  books,  on  the  argu- 
ment, before  this  court. 

It  is  common  for  the  Council  of  Appoint- 
ment, on  complaint  against  an  officer,  to  notify 
him  of  the  complaint,  and  to  cite  the  witnesses 
against  him  to  attend  at  a  certain  day ;  if  the 
person  complained  of  is  acquitted,  and  the 
charge  not  proved,  shall  the  person  complain- 
ing be  charged  with  a  libel,  unless  the  charges 
can  be  proved  to  have  been  made  through 
malice  ? 

In  this  case  the  petition  was  made  openly, 
and  signed  by  24  persons,  many  of  whom  were 
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respectable  inhabitants  of  Washington,  and 
must  have  been  well  known  to  Mr.  Blanchard  ; 
and  is  it  not  a  very  extraordinary  thing  tlia; 
all  those  persons  should  sign  that  petition 
through  malice  ?  On  the  contrary,  the  pre- 
sumption is  that  they  did  it  with  a  good  in 
tent,  and  for  the  public  good,  and  spoke  the 
truth  when  they  said  "in  our  opinion,"  &<•., 
as  nothing  appears  that  it  was  not  their  opin- 
ion, and.  there  is  no  proof  of  malice.  Further, 
it  seems  strange,  when  this  petition  was  pub- 
lic, at  the  time,  no  prosecution  was  brought 
for  a  number  of  years.  The  petitioners  might 
have  been  able  to  prove  their  opinions  at  the 
time  ;  but  they  may  not  be  able  to  do  so  after 
so  long  a  lapse  of  time. 

Besides,  it  does  not  appear  that  this  petition 
was  the  cause  of  Mr.  Blanchard's  being  dis- 
missed from  office ;  *but  the  contrary,  [*528 
as  neither  he  nor  the  complainants  were  cited 
before  the  Council ;  but  rather  that  the  Coun- 
cil removed  him  for  other  considerations,  or 
were  of  the  same  opinion  with  the  petitioners. 

On  the  whole,  I  am  clearly  of  the  opinion 
that  the  judgment  of  the  court  below  ought  to 
be  reversed. 

CLINTON,  Senator.  It  is  to  be  regretted  that 
the  hasty  decisions  of  the  judges  at  the  cir- 
cuits, formed  and  pronounced  without  time 
for  deliberation,  and  without  an  opportunity 
of  recurring  to  authorities,  are  not,  in  all 
cases,  subjected  to  a  revision  in  the  Supreme 
Court,  before  they  are  brought  to  this  forum. 
Instances  then  would  not  occur  before  us  like 
the  present ;  and  we  should  not  be  necessitated 
to  review  a  decision  which  violates  the  most 
sacred  and  unquestionable  rights  of  free  citi- 
zens ;  rights  essential  to  the  very  existence  of 
a  free  government ;  rights  necessarily  con- 
nected with  the  relations  of  constituent  and 
representative ;  the  right  of  petitioning  for  a 
redress  of  grievances,  and  the  right  of  remon- 
strating to  the  competent  authority,  against 
the  abuse  of  official  functions ;  and  there  can 
be  no  doubt  but  that  the  candid  and  learned 
judge,  who  presided  at  the  trial  of  this  cause, 
would  willingly  have  availed  himself  of  an 
opportunity  to  retract  a  decision,  so  erroneous 
in  itself,  and  so  pernicious  in  its  consequences. 

It  appears  that  the  defendant  in  error  was  a 
district  attorney,  for  the  district  of  which  the 
County  of  Washington  is  a  part ;  that  the 
plaintiff  and  twenty-three  other  citizens  of  that 
county  represented  him  to  the  Council  as  hav- 
ing been  guilty  of  malversation  in  office;  that 
after  the  lapse  of  some  years,  the  defendant 
obtained  Uie  petition  from  the  files  of  the  Coun- 
cil, and  instituted  this  suit;  that  the  Chief 
Justice,  at  the  circuit,  charged  the  jury  that 
the  petition  was  sufficient  to  support  the  action, 
and  the  jury,  accordingly,  found  a  verdict  for 
the  plaintiff  in  the  court  below. 

*There  can  be  no  doubt  but  that  mal-  [*52O 
ice,  as  well  as  falsehood,  is  essential  to  sustain 
an  action  of  slander.  A  variety  of  cases  go  to  es- 
tablish, that  where  the  words"are  in  themselves 
actionable,  vet,  if  spoken  without  any  mali- 
cious intention,  in  the  confidence  of  friendship, 
in  the  performance  of  church  discipline,  in 
the  regular  course  of  judicial  proceedings,  or 
in  the  discharge  of  the  duties  of  life,  an  action 
of  slander  will  not  lie,  because  the  circum- 
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stances  under  which  they  are  spoken  destroy 
the  presumption  of  malice;  and  without  malice 
there  can  be  no  slander.  In  proof  of  this  posi- 
tion, I  refer  generally  to  the  cases  which  have 
been  cited,  where  a  character  was  given  of  a 
servant,  in  confidence ;  where  one  friend  ad- 
vised another  of  the  probable  bankruptcy  of 
a  merchant ;  where  false  charges  were  exhib- 
ited against  a  person,  to  bind  him  to  his  good 
behavior  ;  where  a  clergyman  recited  a  false 
story,  out  of  Fox's  Martyrology,  from  the 
pulpit ;  where  crimes  were  charged  in  the 
course  of  ecclesiastical  discipline ;  where  a 
counsel  used  reproachful  and  slanderous  words 
in  a  court  of  justice.  All  these  cases,  and 
more  that  might  be  referred  to,  establish,  be- 
yond a  doubt,  that  without  malice,  either  ex- 
press or  implied,  an  action  of  slander,  for 
words  spoken,  or  words  written  or  printed, 
cannot  be  supported.  In  the  case  of  Edmsmson 
v.  Stephenson  (Bull.,  N.  P.,  8,  the  case  where 
an  injurious  character  was  given  to  a  servant), 
Lord  Mansfield  declared  that  it  was  not  to  be 
considered  as  an  action  in  the  common  way  of 
defamation,  by  words  spoken,  but  the  gist  of 
it  must  be  malice,  which  is  not  implied  from 
the  occasion  of  speaking,  but  should  be  di- 
rectly proved. 

The  case  before  us  cannot  be  considered  as 
an  ordinary  libel,  where  malice  is  to  be  implied 
from  the  face  of  the  libel.  It  was.  at  all 
events,  incumbent  on  the  prosecutor  to  prove 
express  malice :  to  demonstrate  that  an  evil  in- 
tention existed ;  to  show,  in  the  words  of 
Hawkins,  that  the  petition  was  entirely  false, 
53O*]  malicious  *and  groundless,  and  insti- 
tuted nofr  with  a  design  to  go  through  with  it, 
but  only  to  expose  the  defendant's  character, 
under  the  show  of  a  legal  proceeding.  And  as 
this  was  not  done,  nor  attempted  ;  and  as  the 
Chief  Justice  did  not  declare  that  it  was  neces- 
sary to  be  done,  and  charge  the  jury  to  that 
effect,  I  think  it,  on  this  ground,  a  clear  casein 
favor  of  the  plaintiff  in  error.  Indeed,  I  have 
no  hesitation  in  going  further,  and  saying 
that  the  Chief  Justice  ought  to  have  told  the 
jury  that  the  presumption  was  against  malice, 
and  that  in  that  state  of  the  evidence  they 
ought  not  to  have  hesitated  about  finding 
against  the  plaintiff.  It  is  not  very  material,  in 
the  decision  of  this  cause,  to  determine 
whether  malice  is  a  deduction  of  law,  to  be 
decided  by  the  court,  or  a  question  of  fact,  to 
be  settled  by  the  jury.  In  either  hypothesis,  it 
was  not  made  put  in  the  present  controversy. 

But  there  is  a  certain  class  of  cases  wherein 
no  prosecution  for  a  libel  will  lie,  when  the 
matter  contained  in  it  is  false  and  scandalous  ; 
as  in  a  petition  to  a  committee  of  Parliament ; 
in  articles  of  the  peace,  exhibited  to  justices  of 
the  peace  ;  a  presentment  of  a  grand  jury  ;  in 
a  proceeding  in  a  regular  course  of  justice  ;  in 
assigning,  on  the  books  of  a  Quakers'  meeting, 
reasons  for  expelling  a  member  ;  in  an  exposi- 
tion of  the  abuses  of  a  public  institution,  as  in 
the  case  of  The  Deputy -Governor  of  Greenwich 
Hospital,  addressed  to  the  competent  authority 
to  administer  redress.  The  policy  of  the  law 
here  steps  in  and  controls  the  individual  right 
of  redress.  The  freedom  of  inquiry,  the  right 
of  exposing  malversation  in  public  men  and 
public  institutions,  to  the  proper  authority,  the 
importance  of  punishing  offenses,  and  the 
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danger  of  silencing  inquiry  and  of  affording 
impunity  to  guilt,  have  all  combined  to  shut 
the  door  against  prosecutions  for  libels,  in 
cases  of  that,  or  of  an  analogous  nature  (2 
Hawk.,  bk.  1,  ch.  73,  sec.  8  ;  4  *Bac.  [*531 
Abr..  452  ;  Esp.  Dig.,  506,  and  4  Com.  Dig., 
717,  ch.  2.)  The  case  before  us  is  an  applica- 
tion to  the  Council  of  Appointment  for  the  re- 
moval of  a  district  attorney,  charging  him 
with  malversation  in  office.  It  is  in  the  nature 
of  a  memorial  for  the  redress  of  grievances, 
addressed  in  the  proper  channel  by  which  such 
redress  might  be  had. 

It  is  admitted  by  the  counsel  for  the  defend- 
ant in  error  that  if  the  paper  had  been  ad- 
dressed to  the  House  of  Assembly,  as  a  grand 
inquest,  no  action  could  be  sustained ;  and 
their  whole  defense  rests  upon  its  being  sent  to 
an  improper  or  incompetent  forum. 

It  is,  at  least,  doubtful,  whether  a  want  of 
jurisdiction  in  the  court  to  which  a  complaint 
may  be  exhibited,  will  make  it  a  libel  ;  because 
the  mistake  of  the  court  is  not  imputable  to 
the  party,  but  to  his  counsel. 

The  broad  case  of  charging  a  man  with  a 
felony  in  the  Court  of  Chancery,  is  put  in  the 
books  ;  a  court  obviously  destitute  of  criminal 
jurisdiction.  The  Council  of  Appointment 
cannot  be  contemplated  in  this  light.  It  has,  at 
least,  some  authority  over  the  complaint.  And, 
therefore,  even  if  the  doctrines  of  the  defend- 
ant's counsel  are  admitted  to  be,  in  some  de- 
gree, correct,  in  their  application  to  the  Coun- 
cil of  Appointment  ;  yet  it  would,  by  no 
means,  follow  that  that  body  was  to  be  consid- 
ered, in  all  respects,  similarly  situated  as  other 
forums  without  a  shadow  of  jurisdiction. 

The  application  to  the  Council  was  to  re- 
move a  public  officer  for  malversation  in  office. 
It  will  not  be  denied  but  that  the  Council  have 
plenary  authority  to  remove.  If  so,  they  un- 
questionably have  the  power  to  redress  the 
grievance  ;  for  with  the  removal  of  the  offi- 
cer, his  power  to  injure  must  be  determined. 
The  competency  of  the  forum  cannot  be  dis- 
puted ;  but  it  is  contended  that  it  is  not  armed 
with  the  necessary  powers  to  inquire  into  offi- 
cial malversation,  by  compelling  the  attendance 
of  witnesses  ;  and  that  to  swear  falsely  before 
them  would  not  *be  punishable  as  per-  [*532 
jury.  That  our  laws  have  not  sufficiently  pro- 
vided in  these  cases,  may  be  true  ;  but  this  de- 
fect of  legal  provision  does  not  affect  the  con- 
stitutional powers  of  the  Council.  In  their  in- 
vestigations of  complaints,  they  must  take  the 
best  measures  in  their  power  to  elicit  truth  and 
to  dispense  justice.  And  although  their  pro- 
ceedings may  be  of  a  summary  nature,  and 
not,  in  all  respects,  conformable  to  the  forms 
of  judicial  tribunals  ;  yet  it  is  to  be  remarked 
that  the  power  of  removal  is  not  with  a  view 
to  punish  the  man,  but  to  protect  the  public 
against  the  misconduct  of  the  officer  ;  that  it 
is  exercised  over  the  officer,  not  over  the  indi- 
vidual ;  that  impeachment  is  a  process  of  a 
different  nature,  difficult  in  its  commence- 
ment, slow  in  its  progress,  and  more  extensive 
in  its  punishment  ;  that,  under  the  most  favor- 
able view  of  the  case  for  the  defendant  in 
error,  we  must  agree  that  our  constitution  has 
provided  for  the  removal  of  a  public  officer  in 
two  ways — by  the  Council  of  Appointment, 
and  by  "the  Oourt  for  the  Trial  of  Impeach- 
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ments  ;  that  the  present  complaint  was  ad- 
dressed to  the  former  forum  ;  and  that  unless 
we  deny  its  power  to  expel  a  public  officer, 
holding  during  pleasure,  from  office,  we  must 
admit  that  the  grievances  complained  of  by 
the  plaintiff  and  his  coadjutors,  were  trans- 
mitted to  the  competent  and  proper  authority  ; 
and,  whether  true  or  false,  whether  innocent 
or  malicious,  the  powerful  and  commanding 
dictates  of  public  policy  must  merge  and  ex- 
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tinguish*  all  individual  claims,  and  all  personal 
considerations. 

The  majority  of  the  court  being  of  this 
opinion,  it  was,  thereupon,  ordered,  adjudged 
and  decreed  that  the  judgment  given  below  be 
reversed. 

Judgment  of  reversal. 

Cited  In— 7  Cow.,  828 ;  12  Wend.,  546 ;  21  Wend.,  328 ; 
23  Wend.,  30 ;  1  Denio,  43 :  24  Hun,  398 ;  15  Barb.,  110 ; 
19  Barb.,  116;  31  Barb.,  467 ;  Edm.,  193 ;  19  Wig.,  88. 

JOHNS.  REP.,  5. 


[END  OF  THE  CASES  IN  ERROR,  1809.] 
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See  SALES. 
CONTRACT. 

See  PARTIES. 
Of  marriage. 
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Whether  admissible  to  show  consideration 
when  not  expressed  in  writing  under 
statute  of  frauds. 

/Sears  v.  Brink,  580 

Parol  evidence  admissible  to  explain  re- 
ceipt. 
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recovered. 

Martin  v.  Franklin,  766 

EXPERT. 

Competent  to  prove  handwriting. 
See  EVIDENCE. 

FEDERAL  COURT. 

Removal  of  cause  to. 
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Ludlow  V.  Bowne,  35 
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Not  recoverable  after  creditor  has  accepted 
principal. 

TiUotson  v.   Preston,  587 
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Of  eviction.     Record. 
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To  be  remunerated  by  will. 
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An  agreement  for  a  lease.  Construed  to  be 
a  present  demise  ; 

When  no  price  fixed,  does  not  constitute 
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LETTER  OF  CREDIT. 

Addressed  to  a  particular  individual  is  con- 

fined to  him  ; 
When  addressed  generally. 

Rabbin*  c.  Bingham,  886 

LEX  LOCI. 

Courts  of  this  country  will  not  notice  for- 
eign revenue  laws. 

Ludlow  v.  Van  Jtensaelaer,  70 

LIBEL. 

Evidence  as  to  plaintiffs  character  admis- 
sible. 

Foot*  D.  Tracy,  62 

Evidence   as    to    plaintiffs    position    and 
standing  admissible. 

TiUatton  t.   Cheetham,  526 

Evidence  for  defendant  ; 
What  libels  by  plaintiff  may  be  shown  in 
mitigation. 

Hotchkim  v.  Lothrop,  144 

Petition  for  removal  of  public  officer  ; 
Privileged  how  far. 

Thorn  v.  Blancliard,  1094 

Words  spoken  concerning  a  candidate  for 
office; 

Leiois  v.  Few,  929 

See  SLANDER. 

MAIL-CARRIER. 

See  POSTMASTER. 

MARRIAGE. 

Contract  of  marriage   made  per  verba  de 

prceaenli; 

Inferred  from  continued  habitation  ; 
Ceremony  performed  by  person  not  a  mag- 

istrate ; 
May  be  proved  by  cohabitation,  reputation, 

etc.; 
Except  in  case  of  bigamy  and  criminal  con- 

versation ; 


Contract  of  marriage  per  verba  defuturo, 
Fenton  v.  Reed, 
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MISFEASANCE. 

Distinction  between  and  nonfeasance. 

Thorn  v.  Deas,  752 

MORTGAGE. 

Absolute  deed  with  subsequent  defeasance; 
When  defeasance  bears  same  date  ; 
When  defeasance  bears  subsequent  date  ; 
Delivered  at  same  time  ; 
Land  conveyed   absolutely    and    grantee 

covenants  to  reconvey  ; 
General  rule  regarding. 

Jackson  v.  Green,  789 

Transfer  of  note  secured  by,  and  delivery 
of  mortgage  transfers  latter. 

Green  v.  Hart,  265 

See  CHATTEL  MORTGAGE. 

NEGOTIABLE  INSTRUMENTS. 

See  BILLS.  NOTES  AND  CHECKS. 

NONFEASANCE. 

See  MISFEASANCE. 
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NOTARY  PUBLIC. 

Duty  of. 

See  BILLS,  NOTES  AND  CHECK*. 

NOTICE. 

Disolution  of  partnership. 

See  PARTNERSHIP. 
Of  non-acceptance  and  nonpayment. 

See  BILLS,  NOTES  AND  CHECKS. 

NUISANCE. 

Storage  of  gunpowder  in  large  quantities 
not  necessarily  a  nuisance. 

People  v.  Sands,  64 

PARTIES. 

Contract  between  two  parties  for  the  ben- 
efit of  a  third.  Who  may  maintain  action 
on. 

Schemerhornt.  Vanderheydtn,       87 

PARTNERSHIP. 

After  dissolution  power  of  one  partner  ; 

Admission  of  the  existance  of  a  debt ; 

Acknowledgment  and  promise  to  pay  when 
debt  barred  by  statute  of  limitations  ; 

The  presumed  agency  of  partners  continues, 
how  long. 

Hackley  v.  Patrick,  695 

After  dissolution  ex-partner  has  no  authori- 
ty to  indorse  note ; 

Dissolution  by  death,  ex-partner  has  authori- 
ty to  indorse  note ; 

Ex-partner  has  no  authority  to  issue  note  in 
name  of  late  firm. 

Sanford  v.  Mickles,  8O3 

Power  of  one  partner  to  bind  firm  ; 

After  dissolution  power  remains  until  not- 
ice is  given  ; 

Notice  of  dissolution  how  made  ; 

What  sufficient. 

Lansing   v.    Gaine,  391 

Power  of  one  partner  to  execute  deed  of 
release. 

Pier son  v.  Hooker,  530- 

PAYMENT. 

Of  draft  in  worthless  bank  notes. 

See  BILLS,  NOTES  AND  CHECKS: 
Mistake  in  deposit  or  payment. 

See  BANKING. 

Involuntary  payment  may  be  recovered 
back,  when. 

Hall  D.  Schvltz,  809 

When  creditor  has  accepted  principal,  can 
not  afterwards  recover  interest. 
See  INTEREST. 

PILOT. 

See  ADMIRALTY. 

POSTMASTER. 

Representatives  of  deceased  not  liable  for 

acts  of  Postmaster's  subordinates  ; 
Postmaster  liable   for    acts    of    unsworn 

subordinates  ; 
Postmasters  not  liable  for  acts  of  sworn 

subordinates ; 
Mail-carrier,  same  principles  apply. 

Franklin  r.  Low,  187 
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PRACTICE. 

Removal  of  cause  to  federal  court  ; 
When  different  defendants  appear. 
See  ALIEN. 

PRIVILEGED  COMMUNICATIONS. 


PRIZE. 

See  ADMIRALTY. 
PROTEST. 

See  BILLS,  NOTES  AND  CHECKS. 
PROMISSORY  NOTE. 

See  BILLS,  NOTES  AND  CHECKS. 

REAL  PROPERTY. 

Contract  for  sale  of  land  ; 
Rescission  by  vendee  ; 
Recovery  of  purchase  money  ; 
Liability  of  vendor  for  improvements. 

Gillet  v.    Maynard,  956 

See  DEED. 

RECEIPT. 

Parol  evidence  admissible  to  explain  ; 
Not  where  receipt  embraces  a  contract. 

M'Kinstry  v.  PearsaU,  619 

REMEDIES. 

Where  there  is  a  right  of  action  at  common 

law  and  one  by  statute  ; 
When  cumulative. 

Almy  v.  Harris,  985 

Removal  of  cause  to  federal  court. 
See  ALIEN. 

RENT. 

See  LANDLORD  AND  TENANT. 

RESULTING  TRUST. 

Land  purchased  in  name  of  one  party,  con- 

sideration moving  from  another  ; 
Statute  of  frauds  has  no  application. 

Foote  v.  Colvin,  583 

SALES. 

Delivery  ; 

Presumption  is  that  delivery  to  carrier  is 

delivery  to  consignee.     Exception. 

Potter  v.  Lansing,  118 

Delivery  to  satisfy  statute  of  frauds.. 

See  STATUTE  OF  FRAUDS. 
Memorandum  in  writing  ; 
Whether  necessary  to  state  who  vendor  and 

who  vendee  ; 
As  to  what  is  a  signing  within  the  statute  of 

frauds  ; 
As  to  what  constitutes  a  delivery. 


Bailey  v.  Ogden, 
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Possession  remaining  in  vendor.   Property 
at  whose  risk. 

Lansing  v.    Turner,  282 

General  rule  in  a  sale  by  sample ; 
The  mere  exhibition  of  a  sample  ; 
Warranty  of  quality ; 
Remedies  of  vendor  ;  of  vendee  ; 
When  vendee  in  sale  by  sample  may  retain 
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and  use  the  goods  and  recover  for  defect 
in  quality. 

Sands  v.  Taylor,  1067 

Warranty  of  title  in  sale  of  chattel  implied 
when  chattel  is  in  possession  of  vendor  ; 
Contra,  if  chattel  not  in  possession  of  ven- 
dor ; 

English  and  American  rules,  distinction  ; 
Sales  by  sheriffs  no  warranty  of  title  im- 
plied ; 

Sales  of  securities  etc.,  warranty  of  title  im- 
plied ; 

De  Freeze  o.  Trumper,  139 

Warranty,  evidence  of  parol,  acompany ing 
written  contract  inadmissible. 

Mumford  v.  M'Pherson,  193 

See  STATUTE  OF  FRAUDS. 

SEAL. 

Common  law  seal  ; 
What  usually  sufficient. 

Warren  v.  Lynch,  1005 

SEAWORTHINESS. 

See  INSURANCE.  MARINE. 
SLANDER. 

See  LIBEL. 
Charge  of  adultery  ; 
Actionable  per  se. 

Buy sv.  (^illespie,  321 

STATUTE  OF  LIMITATIONS. 

Power  of  one  partner  to  acknowledge  debt 
after  dissolution. 

See  PARTNERSHIP. 
Acknowledgment  sufficient  to  bar. 

Sluby  v.  Cfuimplin,  881 

STATUTE  OF  FRAUDS. 

Whether  consideration  must  be  expressed 

in  writing  ; 

What  sufficient  expression  of  consideration. 
Sears  v.  Brink,  68O 

See  EVIDENCE. 
Has  no  application  to  resulting  trusts. 

See  RESULTING  TRUSTS. 
Evidence  of  symbolical  delivery  ; 
Constructive  delivery ; 

A  delivery  and  acceptance  must  be  shown 
by  some  clear  act. 

Wilkes  v.  Ferris,  1037 

Contract  to  pay  for  improvements. 

Frearv.  Hardenbergh,  1016 

See  SALES. 

TITLE. 

Warranty  of  in  sale  of  chattel. 
See  SALES. 

TRESPASS. 

Personal  property  taken  by  a  willful  tres- 
passer ; 

Alteration  in  form  of  property ; 

May  be  retaken  if  owner  able  to  identify  ; 

Where  action  brought  for  value  of  personal 
property. 

Belts  t.  Lee,  1041 

TRUST  AND  TRUSTEES. 
See  RESULTING  TRUST. 
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INDKX  TO  NOTES. 


UMPIRE. 

See  ARBITRATION. 
VENDOR  AND  VENDEE. 

See  SALES. 

WAGERS. 

Legal  at  common  law  ; 

Illegal   by  statute  and  when  contrary   to 

sound  public  policy  ; 
Concerning  human  beings. 

Bunn  v.  Hiker,  870 

WAIVER. 
Of  notice. 

See  BILLS,  NOTES  AND  CHECKS. 
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WARRANTY. 

See  SALES  and  DEED. 
WILLS. 

Devise  to  witness. 

Jackson  v.  Denniston, 

WITNESS. 

Devise  by  will  to. 

See  WILLS. 
Subscribing  witness  to  instrument. 

See  EVIDENCE. 
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ABANDONMENT— 1. 
See  Insurance,  3,  4,  8, 11, 16,  20,  27. 

ABANDONMENT— 2. 

See  Insurance,  3,  7.    Corporation. 

ABATEMENTS. 

A  defendant  cannot  nlead  in  abatement,  because 
of  an  ill  in*  dictits  subjoined  to  his  name.  The  true 
name  is  that  which  precedes  the  alias  dictus. 

Reid  v.  Lord,  (118)    764 

ABATEMENT-5. 

Where  D,  a  creditor  of  B,  in  New  York,  attached  a 
debt  due  from  A,  in  Maryland,  to  B  and  C,  who 
were  partners  in  trade ;  and  B  and  C  afterwards 
brought  a  suit  against  A,  in  this  court,  to  recover 
the  same  debt ;  it  was  held  that  the  attachment 
pending  in  Maryland  was  pleadable  in  abatement 
to  the  suit  here. 

Embree  et  al.  v.  Hanna,  (101)    961 

ABSENT  AND  ABSCONDING  DEBTORS-1. 
Under  the  Act  for  giving  Relief  against  Absent 
and  Absconding  Debtors,  the  creditors  cannot  main- 
tain a  suit  at  law,  for  his  debt  against  the  trustees 
appointed  pursuant  to  the  act,  before  the  demand 
has  been  proved,  or  adjusted,  and  the  dividend  de- 
clared. The  proper  remedy  is  by  petition  to  the 
equity  powers  of  the  court,  under  which  the  proceed- 
ings are  instituted,  who  will  either  compel  the  trust- 
ees to  do  their  duty,  or  advise  them  in  cases  of  doubt 
or  difficulty.  The  trustees  under  this  act  may  plead 
the  statute  of  limitations  in  the  same  manner  as  the 
debtor  himself  could  Have  done. 

Peck  v.  The  Trustees  of  Randall.  (165)    99 

ABSENT  AND  ABSCONDING  DEBTORS-3. 

1.  If  an  attachment  be  taken  out  against  a  per- 
son, as  an  absent  or  absconding  debtor,  and  after- 
wards withdrawn,  by  consent  of  creditors,  it  is  in- 
operative, and  gives  no  right  of  preference  to  the 
United  States. 

WLeanv.Rankinetal.,  (369)    637 

2.  A  consignment  of  goods  by  a  debtor  abroad, 
though  insolvent,  with   directions  to  have   them 
sold,  and  the  proceeds  paid  to  his  creditors  in  New 
York,  is  not  such  an  assignment  of  his  property  as 
will  entitle  the  United  States  to  a  preference,  in  the 
distribution  of  the  proceeds,  over  other  creditors. 

Id.  (Ib.)    637 

ACCOUNT  STATED-1. 
See  Partnership,  1. 

ACCORD  AND  SATISFACTION-2. 

C.  and  W.  gave  a  joint  and  several  promissory 
note  to  H.  for  $71 ;  H.  made  a  verbal  agreement 
with  W.  that  if  he  would  pay  $21.55,  he  would  not 
call  on  him  for  the  payment  of  the  note,  but  would 
look  to  C-  for  the  residue.  W.  thereupon  paid  H. 
the  $21.55.  H.  afterwards  brought  an  action  on  the 
note  against  C.  and  W.,  who  pleaded  the  agreement 
with  C.  and  the  acceptance  of  the  $21.55,  from  W., 
in  bar  of  the  action ;  but  it  was  held  that  it  was  no 
bar,  it  not  being  an  accord  and  satisfaction  for  the 
note. 

Harrison  v.  Close  et  al.,  (448)    446 
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ACCOUNTS-4. 

1.  Where  an  account  has  been  settled,  though  it 
cannot  be  opened  generally,  yet  it  may  be  opened 
for  the  purpose  of  falsifying  particular  items. 

Manhattan  Company  v.  Lydig,          (377)    853 

2.  If  a  dealer  with  tne  bank  sends  his  bank  book, 
with  money  to  be  deposited,  and  the  clerk  of  the 
bank  enters  the  amount  to  his  credit  in  such  bank 
book,  at  the  time  the  deposit  is  made,  it  is  conclu- 
sive on  the  bank. 

Id.  (11.)    853 

3.  Aliter,  if  the  deposit  is  first  made,  and  the  entry 
is  afterwards  copied  from   the  ledger  into  the 
dealer's  bank  book. 

Id.  (Jb.)    853 

ACCORD   AND  SATISFACTION-5. 
See  Pleadings,  14,  15. 

ACKNOWLEDGMENT  OF  A  DEBT— 4. 

See  Limitation  of  Actions. 

ACKNOWLEDGMENT  OF  A  DEED-4. 

See  Deed,  2. 

ACT  FOR  THE  INSPECTION  OF  FLOUR.   (Sew. 

24,  ch.  130,  sec,  7.)— 1. 

The  Act  for  the  inspection  of  flour  intended  for 
exportation,  does  not  require  that  flour  once  in- 
spected and  shipped,  and  afterwards  damaged  by 
sea  water,  should  be  again  inspected  before  it  is  ex- 
ported. 

Griswold  v.  The  New  York  Ins.  Co.     (205)    114 

ACT  CONCERNING  MORTGAGES— 2. 
See  Mortgage,  5,  6,  7, 11. 

ACT  OF  ATTAINDER-2. 

'  See  Attainder. 

ACTS  RELATIVE  TO  THE  WESTERN  INLAND 

NAVIGATION   COMPANY-2. 
See  Western  Inland  Lock  Navigation  Company. 

ACT,  PRIVATE— 2. 
See  Sale,  4. 

ACT  TO  REDRESS  DISORDERS  BY  COMMON 
INFORMERS-2. 

See  Action,  qut  tarn. 

ACT  RELATIVE  TO  VAN  SCHAICK'S  AND  THE 
KAYADEROSSERAS    PATENTS.     (Passed    the 
12th  March,  1793.)— 8. 
See  Kayaderosseras  Patent ;  Ejectment. 

ACT  TO  REGULATE  HIGHWAYS— «. 

Proceedings  under  the  llth  section  of  the  Act  to 
regulate  highways,  are  to  be  in  a  summary  way . 
the  overseer  is  the  judge  of  the  delinquency  of  the 
party,  and  the  justice,  in  issuing  a  warrant,  acts 
ministerially,  and  is  not  bound  to  give  the  party  no- 
tice of  the  complaint,  or  to  summon  him  to  appear, 
or  show  cause  against  the  charge. 

Bmitem  \\Neilmn,  (474)    673 

See  Pleas  and  Pleadings,  12. 
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ACT  TO  GRANT  TO  TERENCE  DONELLY.  AND 

SIX  OTHERS.  THE  KXCM'SI  VK  ItKiHT  "I' 
RUNNING  STACK-WAGONS  ON  THE  WEST 
SIDK  OK  THE  IU'DSON  RIVER,  &c.  (Passed 
February  6, 1803,  28th  Seas.,  ch.  20.)— 8. 

1.  The  grantees,  under  an  act  granting  an  exclu- 
sive right  of  running  stage-wagons  on  a  certain 
route,  by  certain    resolutions,  divided  the  whole 
line,  and  assigned  a  portion  of  the  route  to  each 
grantee,  who  was  to  keep  a  stage  on  that  part  of  the 
route  assigned  to  him,  and  receive  the  profits.    B., 
one  of  the  grantees,  with  the  consent  or  two  other 
of  the  grantees,  b(*ides  running  a  stage  on  the  part 
of  the  route  assigned  to  him,  also  run  a  stage  on  the 
part  assigned  to  A.    In  an  action  brought  by  A. 
against  B.  to  recover  the  penalty  of  $500,  given 
against  any  person  who  should  establish  a  stage  on 
the  route  described,  it  was  held  that  the  penalty  was 
given  to  secure  the  grantees   themselves,  in  the 
privilege  vested  in  them,  against  the  encroachment 
of  strangers,  and  could  not  be  enforced  against  each 
other;  and  that  the  resolution  assigning  to  each 
grantee  a  distinct  portion  of  the  road,  was  not  a  di- 
vision or  partition  of  the  franchise  or  right  given  by 
the  act. 

Donnelly  v.  Vandenbergh,  (27)    516 

2.  Whether  such  a  privilege  or  franchise  is  sus- 
ceptible of  partition,  according  to  the  intent  of  the 
aet,  so  as  to  give  exclusive  and  independent  rights 
to  the  several  grantees,  in   distinct  parts  of  the 
road,  ihiliitntiir. 

Id.  (Ib.)    516 

ACT  OF  THE  LEGISLATURE— 4. 
An  act  of  the  Legislature,  contrary  to  the  treaty 
between  Great  Britain  and  the   United  States,  of 
1794,  was  held  to  be  inoperative. 

Jackson,  ex  dem.  v.  Wright,  (75)    759 

ACT  TO  PREVENT  FORCIBLE  ENTRIES  AND 

DETAINERS-^. 
See  Forcible  Entry  and  Detainer. 

ACT     TO     PREVENT    EXCESSIVE    AND    DE- 
CEITFUL GAMING— 4. 
See  Action  on  Statute. 

ACT  TO  PREVENT  CHAMPERTY  AND  MAIN- 
TENANCE—t. 

In  an  action  on  the  8th  section  of  the  Act  to  Pre- 
vent Champerty  and  Maintenance,  the  plaintiff  in 
his  declaration  need  not  negative  the  proviso. 

Teel  v.Fonda,  (304)    831 

ACT   FOR  THE  RELIEF  OF  DEBTORS   WITH 
RESPECT  TO  THE  IMPRISONMENT  OF  THEIR 
PERSONS.    (24  Sess.,  ch.  66.)— 5. 
Where  a  sheriff  had  a  person  in  custody  on  an  at- 
tachment for  nonpayment  of  costs,  and  the  sheriff 
discharged  him,  by  an  order  made  by  the  Court  of 
Common  Pleas,  pursuant  to  the  Act  for  the  Relief 
of  Debtors  with  Respect   to  the   Imprisonment  of 
their  Persons,  it  was  held  that  the  order  for  his  dis- 
charge was  void,  as  he  was  not  in  custody  on  a 
conviction  for  a  contempt,  but  only  to  be  brought 
up    to  answer   on  interrogatories ;  and  the  sheriff 
was  held  liable. 

Jackson  v.  Smith,  (115)    966 

ACT  CONCERNING  DISTRESSES.    (11    Sess.,  ch. 

36.)-5. 

The  Act  concerning  distress  does  not  apply  to  the 
ease  of  a  levy  on  personal  property,  made  by  an 
officer,  under  a  warrant  in  the  nature  of  an  execu- 
tion. 

Rogers  v.  Breicster,  (125)    969 

ACT  TO  REGULATE  FERRIES,  &c.   (20  Sess.,  ch. 

64.)-6. 

A  person  having  a  right  to  a  ferry,  granted  un- 
der the  Act  to  Regulate  Ferries  within  this  State, 
cannot  maintain  an  action  on  the  case,  for  the  dis- 
turbance of  his  right.  His  only  remedy  is  for  the 
penalty  given  by  the  statute. 

Almy  v.  Harris,  (175)    985 

ACT  TO  SETTLE  DISPUTES  CONCERNING  TI- 
TLES TO  LANDS  IN  THE  COUNTY  OF  ON- 
ONDAGA.  (20  Sess.,  ch.  51,  passed  24th  March, 
l797.)-5. 

The  act  to  settle  disputes  concerning  titles  to 
lands  in  Onondaga  County  is  a  constitutional  act. 
Jackson,  ex  dem.  v.  (mnvold,  (139)    973 
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ACT  FOR  THE  PREVENTION  OF  FRAUDS.   (10 

Sess..  cb.  44.)— 6. 

In  an  action  qui  tarn,  on  the  4th  section  of  the 
statute  for  the  prevention  of  frauds,  no  costs  are 
recoverable  by  either  party. 

Clark  v.  Dewey,  (251)    1OO9 

ACT  TO  PREVENT  CHAMPERTY  AND    MAIN- 
TENANCE.   (24  Sess .,  ch.  87.)-6. 
See  Maintenance. 

ACTION  FOR  MONEY  HAD  AND  RECEIVED— 1. 
See  Highway  Overseers,  1. 

ACTIONS  REAL-1. 
See  Practice,  16. 

ACTION,  COMMENCEMENT  OF-2. 
If  the  defendant,  in  his  plea,  aver,  that,  prior  to 
the  suing  out  of  the  writ,  he  settled  the  debt  of  the 
plaintiff,  it  is  sufficient  as  to  time ;  for  the  suing  out 
of  the  writ  is  the  commencement  of  the  suit. 

Bird,  Savage  et  al.  v.  Caritat,  (342)    4O6 

ACTION  ON  BAILBOND— 2. 

See  Bail,  4. 

ACTION  FOR  MALICIOUS  PROSECUTION-2. 
An  action  for  a  malicious  prosecution  will  lie 
against  a  person,  who  caused  another  to  be  brought 
before  a  justice,  on  a  charge  of  felony,  when  the 
justice  discharged  him.  being  satisfied  there  was  no 
cause  of  commitment. 

Secor  v.  Bdbcock,  (203)    355 

ACTION,  QUI  TAM—2. 

The  discontinuance  of  an  action,  qui  torn,  on  pay- 
ment of  costs  by  the  defendant,  is  not  a  compound- 
ing of  the  offense,  within  the  meaning  of  the  act  to 
redress  disorders  by  common  informers,  so  as  to 
subject  a  party  to  the  penalty  given  by  that  act. 

Haskins,  qui  tarn,  v.  Newcomb,  (405)    43O 

ACTION-3. 

1.  The  suing  out  of  the  writ  is  the  commencement 
of  the  action,  and  the  cause  of  action  must  be 
stated,  in  the  declaration,  to  have  arisen  prior  to  the 
commencement  of  the  suit. 

Cheetham  v.  Lewis,  (42)    621 

2.  The  form  of  action  cannot  be  objected  to  on  a 
motion  for  a  new  trial. 

Smith  v.  Elder,  005)    543 

3.  An  action  of  trespass  on  the  case  lies  against  a 
person,  for  putting  on  board  of  the  vessel  of  the 
plaintiff  (being  an  American  vessel,  bound  from 
New  York  to  Greenock,  in  Scotland)  certain  goods, 
which,  by  the  laws  of  Great  Britain,  are  prohibited 
to  be  imported  into  that  country,  in  consequence  of 
which  the  vessel  was  seized,  and  the  plaintiff  was 
compelled  to  pay  a  large  sum  of  money  to  obtain 
her  release. 

Smith  v.  Elder,  (105)    543 

4.  Where  the  defendant  had  agreed  to  remove  his 
goods  from  a  store,  in  May,  1803,  but  neglected  to  do 
so,  in  consequence  of  which  the  plaintiff,  in  1806, 
was  obliged  to  pay  damages  to  the  person  to  whom 
he  had  sold  the  store ;  it  was  held  that  the  cause  of 
action  accrued  when  the  defendant  neglected  to  re- 
move the  goods,  in  1803,  and  not  when  the  plaintiff 
was  obliged  to  pay  damages,  in  1806. 

WKerras  v.  Gardner,  (137)    544 

5.  No  action  will  lie  against  a  person  in  this  State 
forsuborninga  witness  to  swear  falsely  in  a  cause  in 
another  State,  whereby  judgment  was  given  against 
the  defendant  in  that  cause,  contrary  to  the  truth  of 

Smith  v.  Lewis,  (157)    562 

6.  Where  a  person  receives  money  belonging  to 
another,  and  applies  it  to  his  own  use,  an  action  of 
assumpsit  will  lie  against  him  by  the   person   to 
whom  the  money  ought  to  have  been  paid. 

Dtimond  r.  Carpenter,  (183)    571 

7.  Where  a  young   man.  at  the  request  of   his 
uncle,  went  to  live  with  him,  and  the  uncle  prom- 
ised to  do  by  him  as  his  own  child ;  and  he  lived 
with,  and  worked  for  the  uncle  eleven  years,  and 
the  uncle  said  that  his  nephew  should  be  one  of  his 
heirs,  and  snoke  of  advancing  a  sum  of  money  to 
purchase  a  farm,  as  a  compensation  for  his  services, 
but  died  without  devising  anything  to  his  nephew, 
or  making  him  any  compensation  ;  it  was  held  that 
an  action,  on  an  implied  asxumpsit,  would  lie  against 
the  executors,  for  the  work  and  labor  performed  by 
the  nephew  for  the  testator. 

Jacohson  v.  The  Executors  of 
Le  Orange,  (199)    576 
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8.  Whether  an  action  for  a  deceit,  on  a  parol  affir- 
mation, which  is  false,  as  to  the  credit  of  a  third 
person,  whereby  the  plaintiff  was  induced  to  trust 
such  person,  in  consequence  of  which  he  suffered  a 
loss,  is  maintainable.    Quaere. 

Ward  v.  Center,  (271)    603 

9.  If  such  an  action  is  maintainable,  whether  f  raud 
or  an  intent,  on  the  part  of  the  defendant,  to  de- 
ceive the  plaintiff,  or  some  collusion  between  the 
defendant  and  the  person  recommended,  must  not 
be  proved.    Oucere. 

Id.  (Ib.)    603 

10.  An  action  for  money  had  and  received  will  not 
lie  to  recover  back  part  of  the  consideration  money 
paid  and  expressed  in  a  deed,  on  the  ground  of  a 
deficiency  in  the  number  of  acres  in  the  tract  of 
land  which  the  grantee  had  previously  agreed  to 
purchase  at  a  certain  sum  per  acre. 

Howes  v.  Barker,  (500)    685 

ACTION-4. 

No  action  lies  against  a  plaintiff  or  his  attorney, 
for  not  countermanding  an  execution  after  the  re- 
turn day. 

Vail  v.  Lewis  et  al..  (450)    878 

ACTION  ON  STATUTE— 4. 

J.  Where  an  action  quitam,  &c.,  is  brought  by  a 
common  informer,  for  treble  damages,  under  the 
second  section  of  the  "  Act  to  prevent  excessive  and 
deceitful  gaming,"  a  declaration  in  omtifnpett,  for  so 
much  money  had  and  received  to  the  use  of  the 
plaintiff  is  not  sufficient.  That  form  of  declaring  is 
given  to  the  losing  party  only.  The  statute  gives  no 
form  of  declaring  where  the  common  informer  is 
plaintiff. 

Cole,  qui  tarn,  Ac.,  v.  Smith,  (193)    792 

2.  In  an  action  founded  on  a  statute,  the  plaintiff 
must  state  specially  the  cause  of  action  arising 
under  the  statute. 

Id.  (Ih.)    792 

ACTION  FOR  MONEY  HAD  AND  RECEIVED— 4. 

See  Assumpsit,  3. 

ACTION  FOR  FALSE  IMPRISONMENT— 4. 
An  action  for  false  imprisonment  will  not  lie 
against  a  sheriff,  who  refuses  a  discharge  to  a  pris- 
oner within  the  liberties,  who  has  obtained  a  super- 
sedtas,  but  continued  within  the  limits,  voluntarily, 
because  the  sheriff  refused  his  discharge  until  his 
fees  were  paid. 

Warne  v.  Constant,  (32)    733 

ACTION  ON  THE  CASE-4. 

1.  Where  A  granted  86  acres  of  land  to  B,  reserv- 
ing the  streams  of  water  and  the  soil  under  them, 
with  the  right  of  erecting  mill-dams,  and  such  part 
of  the  land  as  should  be  overflowed  with  water,  for 
the  use  of  the  mills  for  the  grantor,  and  Bsold  forty 
acres  of  the  land  to  C,  with  the  like  exceptions ;  it 
was  held  that  B  might  maintain  an  action  on  the 
case  against  C,  for  erecting  a  dam  so  near  the  land 
of  B  as  to  overflow  it ;  and  that  a  parol  permission 
by  A  to  C  was  no  defense  in  the  suit. 

Thompson  v-  Gregory,  (81)    751 

2.  Where  A  and  B  were  joint  owners  of  a  vessel, 
-and  A  voluntarily  undertook  to  get  the  vessel  in- 
sured, but  neglected  to  do  so,  and  the  vessel  was 
lost ;  it  was  held  that  no  action  would  lie  against  A 
for  the  nonperformance  of  his  promise,  though  B 
sustained  a  damage  by  the  nonf  easance ;  there  being 
no  consideration  for  the  promise. 

Thorn  v.  Deas,  (84)    752 

3.  But  a  factor  or  commercial  agent,  who  is  enti- 
tled to  a  commission,  will  be  liable  for  not  executing 
an  order  to  insure. 

4.  An  action  on  the  case  will  not  lie  against  a 
sheriff  who  serves  an  execution  after  it  has  expired : 
it  should  be  trespass. 

Vail  v.  Lewis  et  al.,  (450)    878 

ACTION— 5. 

1.  An  action  cannot  be  maintained,  in  this  State 
on  a  judgment  recovered  in  another  State,  in  an 
.action   commenced   by  an   attachment   of  goods, 

without  any  personal  summons,  or  actual  notice  to 
the  defendant,  and  who  was,  at  the  time  of  issuing 
the  attachment,  a  resident  in  this  State. 
Kiltnirn  v.  Woodieorth, 

2.  If  a  statute  gives  a  remedy  in  the  affirmative, 
without  any  negative,  express  and  implied,  for  a 
matter  which  was  actionable  at  the  common  law, 
the  party  may  sue  at  the  common  law,  as  well  as 
upon  the  statute. 

Almu  v.  Harris,  H75)    985 

JOHNS.  1,  2,  3,  4,  5. 


3.  Where  A  gave  to  B  a  receipt  for  lumber  to  the 
amount  of  $475,  if  it  held  out  on  inspection,  which 
sum  was  to  be  indorsed  on  a  bond  and  mortgage 
from  B  to  A,  and  II  assigned  over  the  receipt  to  C, 
and  a  suit  was  brought  in  the  name  of  B  against  A, 
for  the  lumber,  as  for  goods  sold  and  delivered ; 
and  notice  of  the  assignment  was  given  to  A,  who 
admitted  that  he  had  sold  the  bond  and  mortgage 
(referred  to  in  the  receipt  of  A)  to  D,  but  that  he 
could  get  the  indorsement  made  on  the  bond ;  It 
was  held  that  as  A  had  not  shown  that  the  Indorse- 
ment had  actually  been  made  on  the  bond,  agree- 
ably to  the  stipulation  in  the  receipt ;  and  the  par- 
ties by  their  acts  having  waived  the  specific  appro- 
priation of  the  amount  of  the  lumber  to  the  payment 
of  the  bond,  the  suit  against  A  might  be  maintained 
for  the  lumber,  as  for  goods  sold  and  delivered. 

Eels  v.  Finch,  (Utti    99O 

4.  No  action  can  be  maintained  on  a  contract  for 
the  sale  of  tickets  in  a  lottery  not  authorized  by  an 
act  of  the  Legislature  of  this  State. 

Hunt  v.  KnickerMtker,  (327)    1O34 

See  Assumpsit,  1, 2,  3.  Action  on  the  case.  Ac- 
tion on  Statute.  . 

ACTION  ON  THE  CA8E-5. 

1.  An  action  on  the  case  lies  against  a  sheriff,  con- 
stable or  other  officer,  for  maliciously  executing 
process,  in  an  unreasonable  manner,  with  intent  to 
vex,  harass  and  oppress  the  party. 

Royers  v.  Brewxter,  (125)    969 

2.  As  where  a  constable,  having  a  warrant  against 
A  for  a  military  fine,  refused  to  take  property  ten- 
dered by  A,  but  took  and  sold  the  horse  of  A  with 
the  avowed  intent  of  hurting  the  feelings  of  A, 
and  otherwise  vexing  him,  the  constable  was  held 
liable  to  an  action  at  the  suit  of  A. 

Id.  (Ib.)    969 

3.  A  person  having  a  right  to  a  ferry,  granted  un- 
der the  Act  to  Regulate  Ferries,  cannot  maintain  an 
action  on  the  case  for  the  disturbance  of  his  right : 
his  remedy  is  for  the  penalty  given  by  the  statute. 

Almy  v.  Haii-is,  (175)    985 

4.  An  action  on  the  case  will  lie  by  a  husband 
against  the  father  of  his  wife,  for  enticing  her  away, 
&c.,  but  much  stronger  evidence  of  malicious  and 
improper  motives  is  required  than  in  any  action 
against  a  stranger ;  the  presumption  of  law  being  in 
favor  of  the  father,  that  he  was  actuated  in  his  con- 
duct, in  taking  his  daughter   from  her  husband's 
house,  by  parental  affection. 

Hutchesonv.  Peck,  (196)    991 

ACTION  ON  STATUTE— 6. 

If  a  statute  gives  a  remedy  in  the  affirmative, 
without  a  negative,  express  or  implied,  for  a  mat- 
ter which  is  actionable  at  the  common  law,  the 
party  may  sue  at  the  common  law,  as  well  as  on  the 
statute. 

Almy  v.  Harris,  (175)    985 

ADMINISTRATION  BOND-1. 

A  surety  in  an  administration  bond  cannot  main- 
tain an  action  against  his  co-surety  for  a  default  of 
the  principal,  it  such  surety  has  not  been  damni- 
fied, even  if  he  be  a  creditor.  If  the  right  of  suing 
on  the  administration  bond  be  abused,  this  court 
will  interfere  and  set  aside  the  proceedings. 
The  People,  ex  rel.,  v.  Duncan. 

ADMINISTRATOR— 1. 

See  Postmaster. 

ADMINISTRATOR-3. 
See  Executor. 

ADVERSE  POSSESSION—*. 
See  Possession  of  Land. 

AFFIDAVIT-l. 
See  Practice,  1, 14. 

AFFIDAVITS-2. 

On  an  application  to  a  judge  to  discharge  a  de- 
fendant; on  filing  common  bail,  it  is  matter  of  dis- 
cretion, on  cause  being  shown  by  the  plaintiff,  to  re- 
ceive counter  affidavits  or  not. 

Welsh  v.  Hill,  100)    314 

2.  An  affidavit,  on  which  a  motion  is  founded  for 
a  mandamus  to  a  court  of  common  pleas,  must  not 
be  entitled. 

Haiaht  v.  Turner,  (371)    417 
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3.  An  affidavit  of  the  plaintiff  in  a  cause,  residing 
at  Havana,  taken  before  an  American  consul,  at 
Havana,  was  allowed  to  be  ivad  on  a  motion  for  a 
commission  to  take  the  depositions  of  witnesses* 
abroad. 

Welsh  v.  Httt,  (373)    418 

4.  The  copy  of  an  affidavit,  served  on  the  opposite 
'  y,  need  not  be  signed  by  the  deponent,  nor  have 


Livingston  v.  Cheetham,  (479)    457 

See  Venue.  1,  4.    Commission.    Bail,  1,  2. 

AFFIDAVIT— 3. 
See  Practice,  4,  5, 10, 15,  21,  32,  44,  47,  48,  52. 

AFFIDAVIT-5. 

A  judge  of  the  Court  of  Common  Pleas  may  take 
an  affidavit  out  of  this  county,  when  it  is  to  be  read 
in  the  Supreme  Court. 

Hopkins  v.  Menderback,  (234)    1OO3 

See  Practice,  13, 15, 16, 17, 18. 

AGENT-1. 

C.  and  D.  claimed  money  in  the  hands  of  O.  C. 
brought  his  action  against  O.,  who  defended  the 
suit  at  the  request  of  D.  The  attorney  of  C.  entered 
into  a  compromise  with  the  attorney  of  O.  and  D., 
and  the  suit  was  discontinued :  after  which  O.  paid 
over  the  money  remaining  in  his  hands  to  D.  C..  find- 
ing some  defect  in  the  securities  deliveied  to  him  as 
part  of  the  conditions  of  the  compromise,  brought 
an  action  against  O.  for  a  breach  of  promise.  It 
was  held  that  O.  was  a  mere  stakeholder,  and  the 
agreement  of  compromise  must  be  considered  as 
made  between  C.and  D.,  and  that  O.,  having  paid 
over  the  money,  was  no  longer  liable. 

Carew  V.Otis.  (418)    195 

See  Master  of  Ship,  1,  2. 

AGENT-3. 
See  Sale  of  Goods.    Witness. 

AGENT-4. 

A  clerk  of  the  bank,  who  acted  as  a  bookkeeper, 
and  whose  particular  duty  it  was  to  keep  the  ledger, 
into  which  the  entries  are  copied  from  the  teller's 
cash  book,  received  money  from  A.,  who  was  a 
dealer  with  the  bank,  for  the  purpose  of  having  the 
same  deposited  in  the  bank,  and  which  he  entered  in 
the  ledger,  and,  afterwards,  into  the  dealer's  bank 
book,  but  which  was  not  received  by  the  teller,  nor 
entered  into  his  cash  book,  and  was  supposed  to  be 
embezzled  with  other  moneys  by  the  clerk,  who  ab- 
sconded ;  it  was  held  that  the  clerk,  in  making  the 
deposit,  was  the  agent  of  A.,  and  not  of  the  bank ; 
and  that  A.  must  be  answerable  for  the  deficit  in  the 
deposit. 

Miiitlintt'iii  Company  v.  Lydig,  (377)    853 

See  Chancery,  1 ;  Action  on  the  Case.  2, 3. 


See  Agent. 


AGREEMENT— 1. 
Practice,  26. 

AGREEMENT-2. 


1.  C.  and  M.  entered  into  an  agreement  by  deed, 
in  which  M.  admitted  that  he  was  responsible  for 
$9,259,   on    account  of    S.,  and  assigned    certain 
property  in  payment :  but  M.  was,  nevertheless,  to 
offer  other  terms  of  payment  in  six  months,  which 
C.  was  to  elect  to  receive  or  not,  in  fifteen  days 
thereafter.    At  the  expiration  of  six  months,  M. 
offered  his  note  for  $1,000,  payable  in  four  years. 
C.  did  not  make  any  election,  but  sent  the  assign- 
ment back  to  M.  who  refused  to  receive  it.    In  an 
action  of  cuwi<nii»rft,  brought  by  C.  against  M.  for  the 
S'.i.iV.t,  it  was  held  that  by  the  agreement,  the  assign- 
ment of  the  property  was  an  extinguishment  of  the 
original  contract ;  that  the  words  of  the  agreement, 
as  to  the  offer  of  other  terms,  did  not  import  a  con- 
dition, but  constituted  a  separate  covenant ;  and 
that  M.  having  made  an  offer  of  other  terms,  within 
the  limited  time,  and  no  election  being  made  by  C. 
M.  was  not  liable  on  the  covenant. 

Curium  r.  Montelro,  (308)    394 

2.  Where  an  agreement  relative  to  land  has  exist- 
ed for  more  than  one  hundred  years,  and  uninter- 
rupted possession  under  it,  by  one  of  the  parties, 
his  heirs  and  assigns,  the  opposite  party  is  conclud- 
ed from  disputing  the  title,  and  the  court  will  not 
listen  to  technical  objections  to  the  instrument,  for 
want  of  apt  words,  proper  parties  or  form. 

Emans  v.  Turnbuu  et  al.,  (313)    396 

See  Covenant.    Mortgage,  9. 
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AGREEMENT-3. 

See  Deed,  4,  6.    Bills  of  Exchange  and  Promissory 
Notes,  6.    Contract. 

AGHEEMENT-4. 

In  an  action  on  a  written  agreement  to  give  the 
plaintiff  the  refusal  of  a  farm,  &c.,  it  was  held  that 
it  was  necessary  to  prove  a  consideration  for  thr- 
promise  where  the  agreement  is  in  writing,  as  well 
as  where  it  is  by  parol. 
Bui-net  v.  Bisco, 


(235)    80T 


AGREEMENT— 5. 


See  Assumpsit. 

ALIEN— 2. 

See  Jury  de  medietate  linguce. 
ALIEN-4. 

N.,  a  native  of  Ireland,  emigrated  to  the  United 
States  in  1778  or  1779.  In  1784  he  purchased  a  lot  of 
land  in  this  State,  and  died  in  1798,  without  issue,, 
leaving  a  brother  and  three  sisters,  living  in  Ire- 
land. In  1804,  an  act  of  the  Legislature  was  passed, 
vesting  the  real  estate,  of  which  N.  died  seized,  in 
L.,  one  of  his  sisters  who  had  married  an  alien,  in 
like  manner,  as  if  she  had  been  a  citizen  of  this 
State,  at  the  death  of  N.  In  an  action  of  ejectment,, 
it  was  held  that  N.,  having  emigrated  to  this  country 
after  the  Declaration  of  Independence,  was  to  be 
considered  as  an  alien,  and  that  the  land  held  by  him 
was,  by  the  9th  article  of  the  Treaty  of  1794,  be- 
tween Great  Britain  and  the  United  States,  vested  in 
him  and  his  heirs,  notwithstanding  they  were 
aliens ;  and  that  the  Act  of  the  Legislature  of  1804, 
giving  the  whole  of  his  real  estate  to  L.,  one  of  his 
four  heirs,  in  exclusion  of  the  rest,  being  contrary 
to  the  treaty,  was  inoperative. 

Jackson,  ex  dem.  Fottiard  et  al.. 
v.  Wright,  (75)    749- 

ALLUVION— 2. 
See  Ownership,  1. 

AMENDMENT— 1. 

1.  A  mistake  in  a  writ  of  inquiry  of  the  formal  de- 
scription of  the  court  before  which  it  is  to  be  re- 
turned, is  cured  by  the  statute  of  jeofails. 

Richardson  v.  Backus.  (59)    5  7 

2.  Where  no  objection  is  made  at  the  trial  of  an 
action  on  a  policy  of  insurance,  for  want  of  pre- 
liminary proofs,  but  the  parties  proceed  on  the 
merits,  the  court  will  allow  the  special  verdict  to  be 
amended,  by  adding  the  preliminary  proofs. 

Sleght  v.  Hartshorne,  (149)    91 

See  Venire  de  Novo. 

AMENDMENT-2. 

1.  After  a  writ  of  error  brought,  the  defendant  in 
error  was  allowed  to  amend  the  record,  by  suggest- 
ing the  death  of  one  of  the  defendants  below,  be- 
fore the  interlocutory  judgment. 

Dutnond  v.  Carpenter,  (184)    347 

2.  A  writ  tested  on  the  12th  May,  1808,  and  return- 
able the  17th  May  next,  is  a  nullity,  and  cannot  be 
amended. 

Bunn  v.  Thomas  et  al.,  (190)    349 

3.  After  an  action  has  been  commenced  for  several 
terms,  and  noticed  for  trial  several  times,  the  court 
will  not  allow  the  plaintiff  to  amend  his  declaration. 

Sackett  v.  Thompson,  (206)    356 

4.  A  declaration   in   trover  was  allowed  to  be 
amended,  after  issue  joined,  by  substituting  hyson- 
skin,  for  hyson  (tea). 

Heneshoff  v.  Miller,  (295)    388 

5.  A  case  was  allowed  to  be  amended,  on  the  affi- 
davit of  the  omission  of  a  fact,  through  the  mistake 
of  counsel. 

fTootetal.v.  Colvlnetal.,  (481)    458 

AMENDMENT-3. 

1.  After  an  assignment  of  errors,  and  joinder  in 
the  Court  for  the  Correction  of  Errors,  this  court, 
on    motion,    will   amend  the   original   record,    in 
matters  of  form ;  for  the  original  record  remains 
in  the  Supreme  Court,  the  transcript  only  being 
sent  up  with  the  writ  of  error. 

TiUotwn  v.  Cheetham,  (95)    54O 

2.  After  argument  of  a  case,  and  before  judgment, 
the  case  was  allowed  to  be  amended,  at  the  instance 
of  the  defendant,  on  payment  of  the  costs  of  the 
argument,   and   giving   to  the  plaintiff,  also,  the 
election,  afterwards,  to  be  nonsuited,  or  to  have  a 
new  trial. 

Jackxon,  ex  dem.  Golden  v.  Brownel,    (140)    555 

JOHNS.  1,  2,  3,  4,  5- 
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8.  After  an  assignment  of  errors,  it  is  too  late  to 

move  that  the  return  to  a  writ  of  error  be  amended. 

Dumond  v.  Carpenter.  (141)    656 

4.  A  rn.  xii .  on  which    the   defendant   had  been 

taken,  was  allowed  to  be  amended,  by  adding  the 

testatum  clause. 

HTlntire  v.  Rmvan,  (144)    557 

6.  A  declaration  in  covenant  was  amended  by  add- 
ing a  new  count  on  another  covenant  in  the  same 
deed. 

Harrte  v.  Wadswnrth,  (257)    597 

6.  Where  a  fieri  facias,  after  it  had  been  levied, 
was  burnt  by  accident,  the  court  ordered  a  new 
fieri  facias  to  be  made  out,  nunc  pro  tune,  and  de- 
livered to  the  sheriff. 

White  D.  Lavejnu,  (448)    664 

7.  A  judgment  had  been  entered  up,  upon  a  war- 
rant of  attorney,  and  the  same  was  regularly  signed 
and  docketed,  but  by  negligence  of  the  attorney, 
the  plea  of  the  defendant  was  not  signed  by  him, 
nor  was  the  name  of  the  defendant's  attorney  in- 
serted in  the  record.    The  plaintiff  was  allowed  to 
amend  the  record,  nunc  pro  tune,  by  inserting  the 
name  of  the  defendant's  attorney,  though  a  subse- 
quent judgment  had  been  entered  up  against  the 
defendant,  on  which  a  preference  was  claimed. 

Close  v.  GHttespey,  (536)    692 

AMENDMENT— 4. 
A  void  writ  cannot  be  amended. 

Buck  v.  Barnard,  (309)    832 

See  Practice  in  the  Court  of  Errors,  1,  2,  3,  4. 

AMENDMENT— 5. 

1.  A  Judgment  was  given  for  $5,441.36,  and  the  ca. 
sa.  issued  thereon  was  for  $5,441.37;  in  an  action 
against  the  sheriff  for  an  escape,  it  was  held  that 
the  execution  might  be  amended. 

BisseUv.Kip,  (89)    957 

2.  The  return  of  a  test.  fi.  fa.  was  allowed  to  be 
amended,  on  payment  of  costs. 

Williams  v.  Rogers,  (163)    981 

3.  A  writ  made  returnable  "  before  us,"  &c.,  is 
voidable  only,  and  may  be  amended. 

Morrell  v.  Waggoner,  (233)    10O3 

ANSWER  IN  CHANCERY— 1. 
See  Evidence.  8. 

APPEAL— 1. 
See  Judgment,  3. 

APPEAL-3. 
See  Practice  in  the  Court  of  Errors. 

APPEAL— 4. 
See  Practice  in  the  Court  of  Errors. 

ARBITRATION— 2. 
See  Award. 

ARBITRATION— 5. 
See  Award. 

ARREST— 2. 

See  Bail. 

ARSON— 2. 

If  a  person  be  indicted  for  burning  the  dwelling- 
house  of  another,  if  it  be,  in  fact,  the  dwelling-house 
of  such  person,  the  court  will  not  inquire  into  the 
tenure,  or  interest,  of  the  occupant. 

The  People  v.  Van  Blarcum,  (105)    316 

ASSESSMENT  OF  DAMAGES— 1. 
If  the  clerk  make  a  mistake  in  the  assessment  of 
damages,  the  court  will  order  him  to  make  another 
assessment. 

Burr  v.  Reeve,  (507)    228 

ASSESSMENT  OF  DAMAGES— 3. 
After  a  judgment  by  default,  in  a  court  of  com- 
mon pleas,  a  jury  was  summoned  to  inquire  'of  the 
damages,  which  were  assessed  in  the  presence  of 
the  court,  and  a  judgment  entered  for  the  amount, 
without  any  inquisition  being  returned  by  the  jury, 
and  on  a  writ  of  error  to  this  court,  it  was  held  to 
be  regular,  as  the  court  may  themselves  assess  the 
damages,  without  the  intervention  of  a  jury. 

AT  Collum  v.  Barker,  (153)    561  ! 

ASSIGNEE-3. 

The  court  will  take  notice  of  and  protect  the  rights 
of  an  assignee  of  a  chose  in  action. 

Littiefield  v.  Storey,  (425)    656 

JOHNS.  1.  2,  3,  4,  5. 


ASSIGNEB-4. 

Notice  from  the  assignee  of  a  bond  to  the  obligor 
of  the  failure  of  the  condition  is  sufficient. 

Van  Vecnten  v.  Oraves,  (408)    882 

See  Bond. 


ASSIGNMENT— 1. 


See  Mortgage. 

A88IGNMENT-2. 
See  Fraud,  2. 

ASSIGNMENT-S. 

l.Where.  in  assignment  of  a  debtor,  in  trust  for 
several  creditors,  it  was  expressed  to  be  all  the 
property,  goods,  chattels,  debts,  &c..  of  the  debtor, 
particularly  specified  in  a  schedule  annexed  and  re- 
ferred to ;  this  was  held  not  to  be  a  general  assign- 
ment of  all  the  debtor's  estate,  but  was  to  be  con- 
strued to  operate  only  as  to  the  article  specified  in 
the  schedule. 

Wttkes  v.  Ferrix,  (335)    1O37 

2.  The  resulting  trust,  or  residuary  interest,  re- 
maining to  the  assignor  after  the  purposes  of  an 
assignment  for  the  payment  of  debts  are  satisfied, 
is  not  such  an  interest  as  can  be  taken  in  ex- 
ecution :  and  unless  the  assignment  be  merely  col- 
orable, and  for  the  sake  of  the  resulting  trust,  it  is 
not,  on  account  of  such  residuary  interest,  void. 
Id.  (Ib.)  1037 

ASSUMPSIT—l. 

Where  a  parol  promise  is  made  by  one  person  to 
another  for  the  benefit  of  a  third  person,  assumpitit 
will  lie  by  such  third  person  against  the  one  making 
such  promise. 

Scliemerhorn  v.  Vanderhewlen,  (139)    87 

See  Sale,  1,  2,  Partnership,  1,  2. 


See  Action. 


ASSUMPSFT-8. 
Frauds,  Statute  of. 


ASSUMPSIT—l. 

1.  A  declaration  on  a  promise  to  pay  the  debt  of 
another,  need  not  state  that  the  promise  was  in 
writing ;  that  is  matter  of  evidence ;  and  after  the 
verdict,  the  court  will  presume  that  it  was  proved  to 
be  in  writing. 

Siting  v.  Vandertyn,  (237)    8O8 

2.  A  forbearance  to  sue  generally  is  a  good  consid- 
eration for  a  promise  to  pay  the  debt  of  another. 

Id.  (It>.)    808 

3.  Where  A  agreed  to  buy  the  land  of  B,  which 
was  to  be  sold  on  execution,  and  reconvey  it  to  him, 
on  payment  of  the  money  advanced,  and  a  reasona- 
ble compensation  for  his  trouble;  and  A,  having 
bought  the  land,  refused  to  reconvey  it,  unless  B 
paid  him  $300,  in  addition  to  the  principal  and  inter- 
est of  the  sum  advanced  by  A,  and  B,  in  order  to 
obtain  his  land,  paid  A  the  $300 ;  it  was  held  B  could 
not  recover  back  the  money  in  an  action  for  money 
had  and  received  to  his  use. 

Hall  v.  Schultz,  (240)    8O9 

4.  A  prom  ise  without  a  consideration,  even  though 
it  be  in  writing,  is  a  nudum  pactum. 

The  People  v.  HotveU,  (296)    828 

5.  Where  A  executed  a  bond  with  sureties,  to  the 
United  States  for  duties,  and  A  was  mentioned  as 
the  importer  of  the  goods,  and  B,  the  surety,  paid 
the  bond,  it  was  held  that  he  might  maintain  a»- 
sumpsit  against  A,  though,  in  fact,  a  third  person 
was  the  real  owner  of  the  goods  imported. 

Sluby  v.  Champlin,  (461)    881 

ASSUMPSIT-6. 

1.  A  entered  into  a  parol  agreement,  in  1803,  with 
B,  for  the  purchase  of  100  acres  of  land.  A  took 
possession  of  the  land,  and  paid  part  of  the  pur- 
chase money,  cleared  part  of  the  hinds  and  made 
improvements,  and  died  in  1807.  The  administrator 
of  A  tendered  the  residqe  of  the  purchase  money 
to  B,  and  demanded  a  deed,  which  B  refused,  but 
took  possession  of  the  land.  The  administrator 
then  brought  an  action  of  rtwmmjwtt  against  B.  to 
recover  back  the  money  paid  by  the  intestate,  and 
also  for  the  work  and  labor  performed  by  the  in- 
testate, and  the  improvements  made  by  him  while 
in  possession  of  the  land.  It  was  held  that  the  con- 
tract was  rescinded,  and  that  the  plaintiff  was  en- 
titled to  recover  back  the  money  paid  by  the  intes- 
tate, with  interest ;  but  not  any  damages  for  the 
labor  he  had  bestowed,  or  the  improvements  on  the 
land. 

Gillet,  Adm'r  of  Clemens,  r.  May- 
nard,  (85)    956 
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3.  Where  A,  B  and  C,  being  partners  in  a  distil- 
lery, became  jointly  bound  with  1).  as  their  surety, 
In  a  bond  to  tin •  rm'trd  suites,  for  the  Mgrnent  or 
duties  on  distilled  spirits,  and  A,  oneof  weobUffOn, 
requested  Kto  pay  the  amount  due  on  the  bond  to 
the  United  States,  and  promised  that  he  should  be 

I <aiil,  and  K  paid  the  amount  accordingly.  In  an  ac- 
ion  of  atvntm)wit  brought  by  K  against  all  the  co- 
obllgors  of  the  bond,  it  was  held  that  D,  one  of  the 
obligors,  being  a  surety  only,  and  having  no  inter- 
est in  the  distillery,  was  not  liable ;  though  the 
other  obligors,  being  parties  in  interest,  would  be 
liable  on  the  implied  OinnimpsU-  arising  from  the 
promise  of  A. 

KlniciHtoriih  r.  Tauten  c,t  al.  (176)    985 

3.  A  entered  on  land  belong  to  B.  and,  without 
his  knowledge   or  authority,  cleared  it,  made  im- 
provements, and  erected  buildings,  &c.    B  after- 
wards agreed  by  parol  with  A  (against   whom  he 
had  brought  an  action  of  ejectment,  and  recovered 
the  land),  that  he  would  sell  the  land  to  A  as  wild 
land,  or  pay  him  for  the   improvements   he  had 
made ;  it  was  held  that,  though  the  promise  to  sell 
the  land  was  clearly  void  by  the  statute  of  frauds, 
yet  the  promise  to  pay  for  the  improvements  was 
not  within  the  statute ;  but  the  promise  to  pay  for 
the  work  and  improvements  made,  without  request, 
was  a  niiditm  paetum,  on  which  no  action  could  be 
maintained. 

l^rear  v.  HardenJttrah,  (272)    1O16 

4.  There  is  neither  a  legal  nor  moral  obligation  on 
the  owner  of  land  to  pay  for  work  and  labor  done 
upon  it,  by  a  person  who  has  entered  without  his 
consent,  or  any  color  of  right,  and  held  the  posses- 
sion against  him. 

Id.  (Ib.)    1016 

ATTACHMENT— 5. 

Where  a  sheriff,  who  had  arrested  a  person,  on  an 
attachment  for  nonpayment  of  costs  in  an  action 
of  ejectment,  discharged'him,  by  order  of  the  Court 
of  Common  Pleas,  on  the  ground  that  A  had  been 
discharged  under  the  Act  for  the  Relief  of  Debtors 
with  Respect  to  the  Imprisonment  of  their  Persons, 
the  sheriff  was  held  liable  for  the  costs,  the  attach- 
ment being  only  a  process  to  bring  in  the  party  to 
answer,  and  not  on  a  conviction  for  a  contempt. 
Jocteon  v.  Smith,  (115)  966 

ATTAINDER— 1. 
See  Forfeitures,  Act  of,  2. 

ATTAINDER,  ACT  OF— 2. 

1.  By  the  Act  of  Attainder  of  the  22d  October, 
1779,  estates  upon  condition  did  not  become  forfeit- 
ed ;  or  vest  in  the  people  of  the  State. 

Ja<-kson,e.r.dfm.(fratzv.Catlin,        (248)    371 

2.  Where  a  person  had  purchased  land  at  a  sheriff's 
sale,  but  did  not  pay  the  money,  and  the  deed  had 
been  delivered  as  an  escrow,  until  the  money  was 
paid,  and  the  purchaser  was,  afterwards,  attainted, 
without   having  performed  the  condition,  it  was 
held  that  the  State  could  not,  by  paying  the  money, 
perform  the  condition,  so  as  to  vest  the  land  in  the 
l>erson  attainted. 

Id.  tfb.)    371 

3.  A  person  attainted  under  the  act,  is  considered 
as  civtliter  mortmu, 

ATTAINDER,  ACT  OF-3. 

A  person  who  removed  within  the  British  lines 
during  the  American  war,  and  died  there  in  June. 
1777,  was  presented  by  the  grand  jury,  and  indicted 
the  5th  May,  1780,  under  the  Act  of  Attainder  of  the 
22d  October,  1779,  for  an  offense  charged  to  have 
been  committed  on  the  15th  April,  1777;  and  being 
convicted,  judgment  was  signed  on  the  14th  July, 
17X3,  and  his  estate  forfeited  and  sold.  In  an  actio'n 
of  ejectment,  brought  against  persons  deriving 
title  under  the  sale  by  the  commissioners  of  forfeit- 
ures, it  was  held  that  the  proceedings  were  regular, 
according  to  the  act,  and  were  not  now  to  be  ques- 
tioned, and  that  the  Judgment  was  valid  and  effect- 
ual. 

Jackson  ex  aem,  William*  et  al., 
r.  Stokes  et  al.,  (151)    56O 

ATTORNEY-2. 

An  attorney  is  not  bound  to  proceed  in  a  suit,  un- 
less his  client  pays  his  costs;  nor  will  the  court 
compel  him  to  proceed,  until  his  costs  are  paid  or 
secured. 

Castro  et  «x.  r.  Bennett,  CJ9B)    389 

ATTORNEY— 3. 

1 .  Where  an  attorney  gave  a  receipt  for  a  promis- 
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sory  note,  without  expressing  the  purpose  for  which 
he  received  It,  it  was  held  that  the  presumption  was 

thai  be  received   it    to   (><•  collected,  mid  this  pre- 
sumption, confirmed  by  other  circumstances,  was 

sullicicnt  c\  idence  to  support  an  act  ion  :iy:iinst  him 

by  the  payee  of  the  note,  for  neglect  in  not  suing 
the  maker. 

N/ncf'cN  r.  Htiiii'tidorf.  (185)    572 

2.  A  certificate  of  clerkship  by  an  attorney  must 
state  that  the  clerk  has  served  his  clerkship  regu- 
larly In  the  office  of  the  attorney.  (261)  599 

See  Costs,  1. 

ATTORNEY-6. 

Where  an  attorney  neglects  or  refuses  to  pay 
over  to  his  client  the  moneys  he  has  collected  for 
him,  the  court  will  grant  a  rule  for  the  attorney  to 
show  cause  why  an  attachment  should  not  issue 
against  him. 

People,  e.r  rel.  Bacon,  v.  Wilson,       (368)    1O48 

ATTORNEYS   AND   COUNSELORS  AT  LAW— 4. 

1.  An  attorney's  certificate  of  clerkship  that  A.  B. 
had  studied  in  his  office,  at  a  different  place  from 
that  in  which  the  attorney  resided,  under  his  direc- 
tion and  advice,  was  held  irregular ;  and  that  the 
practice   of   having   different   offices   in   different 
places  is  improper.  (191)    791 

2.  A  partnership  may  exist  between  a  counselor  at 
law  and  an  attorney,  in  their  professional  business ; 
but  the  attorney  must  have  the  sole  and  entire  su- 
perintendence of  the  attorney's  business,  for  which 
he  is  responsible ;  and  no  person,  on  the  ground  of 
such  copartnership,  can  take  any  part  in  the  con- 
duct of  a  suit,  whose  office  is  at  a  different  place        * 
from  that  of  the  attorney. 

In  re  John  Woodward,  (289)    825 

AUTHORITY— 2. 

Where  A  authorized  B  to  sign  the  name  of  A  to  a 
promissory  note  for  $250,  for  six  months,  and  B  put 
A's  name  to  a  note  for  that  sum,  payable  in  sixty 
days,  it  was  held  that  A  was  not  liable  for  the  note. 
A  special  authority  must  be  strictly  pursued. 

Batty  i\  Carswell  et  al-,  (48)    295        * 

AUTHORITY— 5. 

1.  Where  A  gave  to  B  a  power  of  attorney  to  sur- 
vey and  lay  out  a  certain  tract  of  land,  and  to  sell 
the  same  for  the  best  price,  so  that  no  lot  should 
sell  for  a  less  price  than  a  proportionate  share  of 
£1,200  for  the  whole  tract,  reserving  a  right  to  re- 
voke the  same,  &c.,  and  B  had  the  tract  surveyed 
and  laid  out  into  lots,  and  then  sold  the  whole  to  C 
for  £1,200,  who,  afterwards,  reconveyed  it  to  B,  this 
was  held  to  be  a  good  execution  of  the  power,  so 
far  at  least  as  to  vest  the  legal  estate  in  the  grantee. 

Jackson,  ex dem.v.  Van  Dalf sen,          (43)    942 

2.  In  an  action  of  ejectment  brought  by  B  against 
a  stranger  in  possession  of  the  land,  the  stranger 
cannot  object  that  B  exceeded  his  power,  or  that 
he  was  guilty  of  a  breach  of  trust,  in  selling  the 
whole  land  to  C. 

Id.  (Ib.)    942 

3.  A  gave  to  B  a  power  of  attorney  to  grant,  bar- 
gain, sell,  release,  &c.,  in  fee,  certain  lands,  and  on 
such  sale,  to  execute,  seal  and  deliver,  in  the  name 
of  A,  such  conveyances  and  assurances  in  the  law 
of  the  premises  to  the  purchaser,  in  fee,  as  should 
be  neeaful  or  necessary,  according  to  the  judgment 
of  B,  his  attorney ;  it  was  held  that  B  had  no  power 
to   execute  a  deed  with  the  usual  covenants  of 
seisin,  &c.,  so  as  to  bind  his  principal. 

NLron  v.  Hyserott,  (58)    947 

4.  An  authority  must  be  strictly  pursued ;  and  an 
act  substantially  varying  from  it  is  void. 

Id.  (Ib.)    947 

AUTREFOIS  ACQUIT— I. 
See  Pleadings,  1. 

AVOWRY-2. 
See  Replevin. 

AWARD— 2. 

1.  Where  a  submission  is  to  be  left  to  the  arbitra- 
tion of  two,  and  if  they  cannot  make  their  award 
within  a  limited  time,  that  then  they  may  appoint 
an  umpire;    the  two  arbitrators  may  appoint  an 
umpire,  before  they  proceed  to  act  on  the  matters 
submitted,  and  within  the  limited  time. 

AT Kinxtru  r.  Solomon**,  (57)    299 

2.  An  award  of  the  payment  of  a  specific  sum  by 
one  party  to  the  other,  is  final  and  sufficient,  with- 
out a  release. 

Id.  (lb.)    299 
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3.  If  the  umpire  direct,  that  should  any  errors  be 
found  on  the  calculation  of  the  sum  awarded,  on 
proof   thereof   the   defendant   should  refund  the 
amount,  this  does  not  open  the  merits  of  the  dis- 
pute, but  the  award  is  final  and  valid. 

/'/.  (Ib.)     299 

4.  Where  the  umpire  was  appointed  of  and  con- 
cerning- the  premises,  and  it  was  stated  in  the  award, 
that  he  took  upon  himself  the  burden  of  the  um- 
pirage.  it  is  to  be  intended  that  he  awarded  concern- 
ing the  subject  matters  submitted. 

Id.  (Ib.)    299 

5.  In  an  action  of  debt,  on  an  award,  the  plaintiff 
need  not  set  forth  more  than  what  is  in  his  favor, 
and  sufficient  to  support  his  demand  ;  he  need  not 
show  what  is  awarded  on  both  sides. 

Id.  (Ib.)    299 

6.  Where  arbitrators,  chosen  by  the  parties,  make 
a  mistake  in  the  calculation  of  the  sum  awarded,  an 
action  at  law  will  not  lie  to  correct  the  mistake. 

Newlandv.  Douglas*,  (62)    3O1 

7.  The  evidence  of  the  arbitrators  to  prove  such  a 
mistake  is  inadmissible. 

Id.  (Ib.)    301 

AWARD— 3. 

NVbere  an  award,  on  the  face  of  it,  is  final,  nothing 
•dehors  the  award  can  be  pleaded,  or  given  in  evi- 
dence against  it. 

Barlmv  v.  Todd,  (367)    636 

See  Pleas  and  Pleadings,  10. 

AWARD-5. 

1.  A  set-off  is  allowable  against  an  award  in  an 
action  on  the  arbitration  bond. 

Burges*  r.  Tucker,  (105)    963 

2.  So  an  award  for  the  payment  of  money  may  be 
set  off. 

Id.  (Ib.)    962 

3.  Notwithstanding  a  set-off  allowed  in  an  action 
on  an  arbitration  bond,  the  penalty  of  the  bond  re- 
mains as  security  for  all  future  breaches  of  the 
•condition. 

Id.  (Ib.)    962 


BAIL— 1. 

Bail  to  the  sheriff  will  be  relieved  in  all  cases,  on 
the  return  of  the  writ  against  them  on  terms. 
Bulkley,  Assignee,  <fcc.,  v.  Cotton, 
Survivor,  &c.  (515)    232 

BAIL-3. 

1.  Where  the  bail,  on  a  return  of  non  <  st  inventus 
on  the  <-a.  sa.  against  the  principal,  gave  a  note  to 
the  plaintiff  for  the  amount  of  the  judgment,  which 
was,  afterwards,  reversed,  on  a  writ  of  error ;  it  was 
held  that  as  the  bail  were  not  fixed,  and  the  judg- 
ment was  reversed,  there  was  a  failure  of  consider- 
ation, and  the  plaintiff  could  not  recover  on  the 
note. 

Tappen  v.  Van  Wagenen,  (465)    67O 

2.  Before  a  suit  can  be  commenced  against  bail,  a 
ca.  sa.  or  test.  ca.  sa.,  against  the  principal  must  be 
sued  out,  and  actually  returned  with  non  est  inven- 
ttu  indorsed  thereon,  and  filed  in  the  clerk's  office. 

Pearsall  v.  Lawrence  et  al.,  (514)    687 

See  Practice,  45. 

BAIL-4. 

1.  Where  a  capias  ad  respondendum  against  bail 
was  made  returnable  on  the  third  day  of  the  term, 
and  on  the  12th  day  of  the  term,  the  bail  made  affi- 
davit, that  until  the  6th  day  of  the  term,  he  had 
supposed  the  writ  returnable  on  the  last  day  of  the 
term,  so  that  he  should  have  eight  davs  in  the  next 
term  to  surrender  the  principal,  and  that,  after  dis- 
covering his  mistake,  it  became  impossible  to  make 
the  surrender  in  time,  as  the  bail  was  out  of  the 
State,  and  more  than  150  miles  from  Albany ;  it  was 
held  that  the  application  for  relief  was  too  late,  and 
that  the  excuse  was  not  sufficient. 

Rathbone  v.  Warren,  (310)    833 

2.  After  the  return  of  ca.  sa.  against  the  princi- 
pal, and  the  bail  have  become  fixed,  the  court  will 
not  relieve  the  bail  where  the  principal  is  dead. 

Olcott  v.  Lilly,  (407)    863 

3.  Bail  are  relieved  only  to  enable  them  to  surren- 
der the  principal,  or  where  the  principal  is  convicted 
of  felony,  or  sent  abroad  as  an  alien,  or  discharged 
under  the  bankrupt  and  insolvent  laws,  which  is  re- 
garded as  equivalent  to  a  surrender. 

Id.  (Ib.)    863 

4.  Where  bail  have  been  lulled  into  security  by  the 
conduct  of  the  plaintiff,  and  are  taken  by  surprise, 
the  court  will  relieve  them,  by  allowing  a  surren- 
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der,  though  more  than  eight  days  in  full  term  have 
elapsed  after  the  return  of  the  cupiux  against  bail. 

/.  /V  i  /i  <;>•'•  <//  v.  1 1. 1, 1  !•.•<,  (478)     886 

I! AIL  IN  EKROR— 1. 
See  Practice.  20,  21.  22. 

BAIL-BOND-I. 

See  Pleadings,  8. 

BAIL  AND  BAIL-BOND-2. 

1.  On  showing  cause  why  the  defendant  should 
not  be  discharged  on  filing  common  bail,  the  affida- 
vit of  the  plaintiff's  debt  or  demand  must  be  posi- 
tive, otherwise  the  defendant  will  be  discharged. 

Welsh  v.  Hill,  (100)  314 

2.  It  is  matter  of  discretion  whether  counter-affi- 
davits will  be  received  in  such  a  case. 

Id.  (Ib.) 

3.  Though  bail  be  indemnified  by  their  principal, 
yet  the  court  will  order  an  exoneretur  to  \»-  entered 
on  the  bail-piece,  if  the  surrender  has  been  made 
within   eight   days,   after   the   return   of   process 
against  the  bail. 

flTMMMfoM  v.  Forbes,  (101)  315 

4.  T.  became  bail  for  D.  to  the  sheriff,  in  the 
Mayor's  Court.    A  suit  was  brought  against  T.  and 
D.,  on  the  bail-bond,  in  which  T.  was  arrested,  and 
D.  returned  not  found.    The  plaintiff,  having  ob- 
tained a  judgment  by  default,  against  both  defend- 
ants, brought  an  action  of  debt  on  that  judgment  in 
this  court,  to  which  D.  pleaded  nul  tie!  record,  and 
T.  suffered  judgment  by  default.    It  was  held  that 
the  judgment  in  the  Mayor's  Court,  being  in  form 
against  T.  and  D.,  the  plaintiff  was  entitled  to  judg- 
ment against  both,  on  the  plea  of  nid  tiel  record. 

Dando  et  al.  v.  DoU  et  al.,  (87)  31O 

5.  A  foreigner  may  be  held  to  bail  in  this  country, 
in  a  suit  brought  against  him  by  a  person  residing  in 
a  foreign  country,  on  a  contract  made  between  the 
parties  in  their  own  country,  where,  by  the  laws  of 
that  country,  the  property  of  the  debtor  only  is  lia- 
ble, and  his  person  could  not  be  arrested,  either 
before  or  after  judgment. 

Smith  v.  SpinoUa,  (198)  353 

6.  A  defendant,  in  an  action  for  a  libel,  was  held  to 
bail  for  $1,000,  by  order  of  a  judge,  on  an  affidavit, 
stating  that  the  defendant  was  a  transient  person, 
and  resided  out  of  the  State ;  the  court,  on  motion, 
refused  to  discharge  him  on  filing  a  common  ap- 
pearance. 

Fan  Vechten  v.  Hopkins,  (293)  387 

7.  Where   the  defendant   in  a  civil  cause  is   in 
prison,  on  a  charge  of  felony,  he  may,  at  the  in- 
stance of  his  bail,  be  brought  up  on  a  habeas  ctirpug, 
and  surrendered  in  discharge  of  his  bail, 

Biggnell  v.  Forrest,  (482)  468 

BAILMENT-3. 

Where  a  slave  was  delivered  to  a  person  to  be  kept, 
or  upon  trial,  and  the  bailee  suffered  the  slave  to  go 
to  the  next  village  in  the  evening,  when  the  slave 
ran  away,  it  was  held  that  the  bailee  was  not  res- 
ponsible. 

De  Fonclear  v.  Shottenkirki  (170)    566 

BANK— t. 

1.  A  clerk  in  the  bank,  who  acted  as  a  book- 
keeper, and  whose  particular  duty  it  was  to  keep  the 
ledger  into  which  the  entries  are  copied  from  the 
teller's  cash  book,  received  money  from   A.,  who 
was  a  dealer  with  the  bank,  for  the  purpose  of  hav- 
ing the  same  deposited  in  the  bank,  and  which  he 
entered   in   the   ledger,  and   afterwards   into   the 
dealer's  bank  book  ;  but  the  money  was  not  received 
by  the  teller,  or  entered  in  his  cash  book,  and  was 
supposed  to  be  embezzled  with  other  money  by  the 
clerk,  who  absconded ;  it  was  held  that  the  clerk,  in 
making  the  deposit,  was  the  agent  of  A.,  and  not  of 
the  bank  ;  and  that  A.  must  be  answerable  for  the 
deficit  in  the  deposit. 

The  Manhattan  Company  r.  Ltfdig,      (377)  853 

2.  Whether  the  bank  used  due  diligence  to  detect 
the  fraud  in  the  clerk,  is  a  question  of  law  ;  if  the 
bank  takes  the  usual  and  customary  mode  to  detect 
the  frauds  or  mistakes  of  its  clerks,  it  will  be  suffi- 
cient evidence  of  due  diligence. 

Id.  (Ib.)    853 

3.  If  a  dealer  with  the  bank  sends  his  bank,  book, 
with  the  money  to  be  deposited,  and  the  receiving 
clerk  or  teller  enters  the  amount  to  his  credit,  in 
such  bank  book,  at  the  time  the  deposit  is  made,  it 
is  conclusive  on  the  bank ;  aliter,  if  the  deposit  is 
first  made,  and  the  entry  is  afterwards  copied  from 
the  ledger  into  the  dealer's  bank  book. 

Id.  (Ib.)    853 
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BANKRUPT-l. 

1.  In  a  special  action  on  the  case  against  a  bank- 
nipt,  who  had  received  money  prior  to  his  bank- 
ruptcy, under  a  promise  to  put  it  out  on  bond  and 
OKNtnge  security,  but  neglected  so  to  do,  it  was 
held  that  he  was  not  liable,  oven  in  that  form  of  ac- 
tion, but  that  the  demand  was  barred  by  the  certifi- 
cate. 

Hatten  v.  Speyer,  (37)    49 

2.  Two  of  three  partners  became  bankrupts  in  En- 
gland, and  the  other  partner,  residing  in  this  State, 
was  declared  bankrupt  under  the  law  of  the  United 
States.    An  action  of  cuutumpgit  was  brought  in  the 
names  of  all  the  partners  to  recover  a  debt  due  be- 
fore the  bankruptcy.    Whether  the  assignees  of  the 
bankrupt  partner  here  ought  to  have  been  made 
parties  to  the  suit.    Ottftre. 

Bird,  Savage  A  Bird  v.  Pierpont,          (118)    79 

3.  Whether  the  assignee  of  the  bankrupt  partners 
in  England  can  sue  here.    Quaere. 

4.  Whether  the  bankruptcy  of  the  plaintiff  can  be 
given  in  evidence  under  the  general  issue.    Quaere. 

Id.  (Zh.)    79 

5.  C.  being  in  insolvent  circumstances,  on  the  Uth 
November,  1803,  assigned  over  a  bill  of  lading  of 
goods  at  sea  to  I.  in  trust  for  M.,  a  honaflde  creditor, 
provided  that  in  case  M.  sued  him,  then  the  property 
was  to  go  to  T.,  another  creditor.     On  the  14th 
December  following,  C.  became  a  bankrupt,  and  his 
assignees  brought  their  action  of  trover,  to  recover 
the  goods  in  the  hands  of  I.    It  was  held  that  the 
assignment  was  a  voluntary  preference  given  to  M. 
on  the  eve,  and  in  contemplation  of  bankruptcy, 
and  therefore  void. 

Oyilen  A  Thomas,  Assignees  of  W.  & 
A.  D.  Gumming*,  Bankrupts,  v. 
Jackson,  (370)  177 

BANKRUPT -2. 

1.  In  an  action  brought  by  the  assignees  of  a 
brnkrupt,  on  a  note  due  to  the  bankrupt's  estate, 
the  defendant  cannot  set  off  a  check,  issued  by  the 
bankrupt,  payable  to  bearer,  bearing  date  before 
the  bankruptcy,  unless  he  proves,  also,    that  the 
check  came  to  his  hands  prior  to  the  bankruptcy. 

Assignees  of  Olcott  v.  Cowley.  (274)    381 

2.  A  suit  may  be  brought  in  this  State  in  the  name 
of  a  foreign  bankrupt,  and  he  may  be  joined  with 
the  assignees  of  a  copartner,  who  is  a  bankrupt  in 
this  country. 

Bird,  et  al.  v.  Caritat,  (342)    406 

3.  It  is  a  principle  of  general  practice  among  na- 
tions, to  admit  and  give  effect  to  the  title  of  foreign 
assignees,  in  cases  of  bankruptcy  ;  but  the  mode  of 
proceeding  to  recover  the  debts  due  to  the  bank- 
rupt, whether  in  his  own  name,  or  in  the  name  of 
his  assignees,  depends  on  the  form  of  proceeding  in 
the  country,  and  in  the  forum,  where  the  suit  is  in- 
stituted. 

Id.  (Ib.)    406 

4.  Where  a  decree  has  been  pronounced  in  the 
Court  of  Chancery,  in  a  suit  brought  by  certain 
creditors  of  a  bankrupt,  his  assignee  and  others,  and 
afterwards,  the  assignee  is  removed,  and  a  new  as- 
signee appointed  by  a  majority  of  the  creditors,  and 
the  cause  is  brought  by  appeal  to  the  Court  of 
Errors,  that  court  will  not  stay  proceedings,  until 
the  new  assignee  be  made  a  party  by  the  respondents. 

Sands  et  al.  v.  Codwlseet  of. 
(in  error),  (486)    461 

BANKRUPT-3. 

M.  and  S.,  being  in  embarrassed  circumstances, 
on  the  13th  June,  1800,  drew  an  order  on  one  F.  their 
agent,  directing  him  to  pay  to  R.  such  moneys  as 
should  come  to  his  hands  from  certain  persons  in 
Europe,  from  whom  F.  had  been  authorized  to  re- 
ceive the  amount  of  certain  policies  of  insurance, 
which  order  F.  accepted  on  the  same  day,  to  pay  the 
moneys  as  soon  as  they  came  into  his  hands.  On 
the  llth  July,  1800,  M.  and  S.  committed  an  act  of 
bankruptcy,  and  on  the  18th  July,  1800,  were  duly 
declared  bankrupts.  In  an  action,  brought  by  the 
assignees  of  M.  and  S.  against  F.,  it  was  held  that  the 
order  and  acceptance  amounted  to  an  assignment, 
and  fixed  the  fund  irrevocably,  and  that  the  order 
was  not  given  in  contemplation  of  bankruptcy,  so 
as  to  render  it  fraudulent  under  the  bankrupt  law. 
M'Menomy  et  al.  r.  Ferrers,  (71)  532 

BANKRUPT— 4. 

1.  Where  the  grantor  of  a  deed,  made  to  defeat 
creditors,  afterwards  became  a  bankrupt,  the  deed 
being  declared  void,  the  grantee  was  held  account- 
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able  for  the  rents  and  profits  subsequent  to  the  act 
of  bankruptcy,  or  from  the  time  when  the  right  of 
the  creditors  to  call  him  to  account  accrued  and  not 
before. 

Snndg  et  at.  v.  C<xlwi*e  etal.,  (536)  9O5 

2.  Where  a  court  of  chancery  sets  aside  the  deeds 
of  a  bankrupt,  on  the  ground  of  fraud,  the  property 
is  not  to  be  placed  in  the  hands  of  a  master,  but  is 
to  be  disposed  of  by  the  assignees  of  the  bankrupt, 
according  to  the  bankrupt  law  of  the  United  States. 

7d.  (Ib.)    905 

BANKRUPT-5. 

1.  A  debtor  in   insolvent    circumstances,  may, 
bona  fitle,  give  a  preference  to  one  creditor,  to  the 
exclusion   of  the  others :    and  such   preference, 
though   voluntary,  is  valid,  unless  done  in  con- 
templation of  bankruptcy. 

Phwnix  v.  Assignees  of  Ingraham 
(in  error),  (412)    1O64 

2.  Even  if  an  act  of  bankruptcy  be  contemplated 
by  the  debtor,  yet  if,  at  the  instance  of,  and  on  the 
application  of  a  particular  creditor,  he  pays  such 
creditor,  or  assigns  him  property,  such  payment  or 
assignment  will  be  valid,  as  against  the  assignees  of 
the  bankrupt. 

Id.  (Ib.)    1064 

BARGAIN  AND  SALE— 3. 
See  Deed,  6.  7. 

BARRATRY— 1. 
See  Insurance.  8. 

BASTARDY-1. 
See  Order  of  Justices.    Settlement,  1, 2. 

BASTARD  CHILD-2. 

The  mother  of  a  bastard  child  is  entitled  to  its 
custody ;  but  if  it  appears  that  the  child  is  abused, 
the  court  will  interfere  in  behalf  of  the  child,  and 
direct  it  to  be  placed  elsewhere. 

The  People  v.  Landt,  (375)  419 

BILL  OF  SALE— 4. 

A  bill  of  sale  of  a  ship,  containing  blanks  for  the 
recital  of  the  register,  was  executed  and  delivered, 
and  afterwards  the  blanks  were  filled  up  by  the  ven- 
dor and  vendee ;  it  was  held  that  the  bill  of  sale  was 
valid. 

Woolley  et  al.  v.  Constant,  (54)    742 

BILL  OF  SALE— 5. 
See  Fraud,  1, 2.    Sale  and  Delivery  of  Goods. 

BILL  IN  CHANCERY-1. 
See  Evidence,  11. 

BILL  IN  CHANCERY— 3. 

Where  a  bill  is  filed  in  chancery,  for  the  purpose 
of  preventing  a  multiplicity  of  suite  at  law,  and  to 
have  the  title  to  land  finally  settled  in  one  suit, 
under  the  direction  of  the  Chancellor,  it  seems  that 
the  bill  will  be  sustained,  though  there  has  been  but 
one  trial  at  law, 

Trustees  of  Huntingtmi  et  al.  v. 
NicoU,  (566)     706 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES-1. 

1.  A  bill  was  drawn  and  dated  at  New  York,  on 
persons  residing  there,  who  accepted  it.    The  draw- 
ers, in  fact,  resided  at  Petersburgh,  in  Virginia. 
The   bill    being   protested  for  nonpayment,    the 
holder,  on  the  same  day,  or  the  day  after,  put  two 
letters  in  the  postofflce,  giving  notice  of  the  protest 
to  the  drawers,  one  of  which  two  letters  was  directed 
to  New  York,  the  other  to  Norfolk,  to  the  supposed 
place  of  their  residence.    It  was  held  that,  as  it  did 
not  appear  that  the  holder  knew  where  the  drawer* 
lived,  he  had  used  due  diligence,  and  that  the  notice 
was  sufficient. 

Chapman  v.  Lipscombe  et  al.  (294)    147 

2.  If  a  negotiable  note,  or  bill  of  exchange,  is  given 
for  a  simple  contract  debt,  the  party  cannot  recover 
on  the  original  contract,  unless  he  shows  the  note 
to  be  lost,  or  produces  and  cancels  the  note  at  the 
trial. 

Holmes  et  al.  v.DeCamp.  (34)    47 

3.  A  note  made  in  France,  but  payable  to  a  person 
in  New  York,  is  valid,  though  not  stamped  accord- 
ing to  the  laws  of  France. 

Ludlow  v.  Van  Rensselaer.  (94)    7O 

4.  A  promissory  note  in  these  words,  "  Due  to  the 
bearer  hereof,  £3  18s.  10d.,  which  I  promise  to  pay 

JOHNS.  1,  2,  3,  4,  5. 


GENERAL  INDEX. 


ix 


to  A,  or  order,  on  demand,"  is  not  a  note  payable  to 
bearer,  but  must  be  transferred  by  indorsement. 

Cock  v.  Fellows,  (143)    89 

See  Partnership,  Set-off,  2. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES-3. 

1.  Where  the  indorser  of  a  note,  which  has  not 
been  paid  by  the  maker,  promises  to  pay  the  holder, 
a  previous  demand  on  the  maker,  and  notice  to  the 
indorser,  need  not  be  proved,  but  will  be  presumed. 

Pierson  v.  Hooker,  (68)    530 

2.  Where  a  bill  of  exchange  was  drawn  on  a  per- 
son in  Liverpool,  payable  in  London,  and  the  bill 
was  duly  presented  at  Liverpool,  and  protested  for 
nonpayment   at  Liverpool,  where   the  drawee  re- 
sided ;  it  was  held  that  the  holder  had  a  good  right 
of  action  against  the  drawer,  on  the  protest  for 
non-acceptance,    and    afterwards    protested    for 
non-acceptance ;  that  it  was  not  necessary  to  set 
forth  a  protest  for  nonpayment  in  the  declaration; 
and  if  set  forth,  it  might,  on  demurrer,  be  rejected 
as  surplusage ;  that  as  no  place  in  London  was  des- 
ignated in  the  bill,  for  its  payment,  the  protest  for 
nonpayment  at  Liverpool  was  sufficient ;  and  that 
the  holder  might,  at  his  election,  cause  the  bill  to 
be  protested  for  nonpayment,  either  in  London,  or 
at  the  place  where  the  drawee  resided. 

Mason  et  al.  v.  Franklin,  (202)    578 

3.  A  similar  bill  of  exchange,  after  being  pro- 
tested for  non-acceptanee  at  Liverpool,  was  pro- 
tested for  nonpayment  in  London,  and  the  declara- 
tion stated  "  that  the  bill  not  being  paid  and  the 
holders,  not  knowing  where  to  present  the  same  for 
payment  in  London,  caused  the  same  to  be  pro- 
tested," &c.    It  was  held  that  the  protest  for  non- 
payment was  sufficient ;  and  that  where  no  place  in 
London  was  specified  in  a  bill,  the  holder  is  not 
bound  to  make  any  inquiry  after  the  drawer  there. 

Boot  et  al.  v.  Franklin,  (207)    579 

4.  Where  a  creditor  received  from  his  debtor  an 
order  on  a  third  person,  for  the  amount  of  his  debt, 
the  9th  December,  1804,  and  which  the  drawer  agreed 
to  pay  in  10  or  15  days,  and  the  order  was  not  pre- 
sented for  payment  until  March,  or  many  weeks 
after,  and  the  drawee  in  the  mean  time  failed,  it 
was  held  that  the  holder  had  not  used  due  diligence, 
and  must  bear  the  loss. 

Brower  v.  Jones,  (230)    588 

5.  If  the  payee  of  a  note,  payable  to  bearer,  puts 
his  name  on  the  back,  he  may  be  suetl  as  indorser, 
in  the  same  manner  as  if  it  was  payable  to  order. 

.Brush  v.  Reeves,  (439)    661 

6.  C.  gave  his  bond  to  B.  for  a  certain  sum  of 
money,  on  the  payment  of  which,  B.  agreed  to  con- 
vey a  certain  quantity  of  land  to  C.  B.  delivered  the 
the  bond  to  F.  with  an  authority  to  receive  the 
money ;  and  C.  together  with  G.,  gave  their  joint 
and  several  promissory  notes  to  F.  for  the  amount 
of  the  bond,  which  was  given  up  to  C.    In  an  action 
brought  on  the  note  by  F.  against  G.,  it  was  held 
that  G.  could  not  set  up,  as  a  defense  against  the 
note,  an  agreement  by  F.  that  in  case  B.  would  not 
consider  the  note  as  a  payment  of  the  bond,  it 
should  be  returned ;  nor  a  want  of  consideration, 
by  reason  of  a  failure  of  B.  to  convey  the  land  to  C 

Parsons  v.  Gaylord's  Adm'rs,  (463)    669 

7.  Where,  on  the  return  of  non  est  inventus  on  the 
ca.  so,.,  against  the  principal  in  a  suit,  the  bail  gave 
a  note  for  the  amount  of  the  judgment,  which  was, 
afterwards,  reversed  on  a  writ  of  error,  it  was  held 
that  as  the  bail  were  not  fixed  before  the  judgment 
was  reversed,  there  was  a  failure  of  the  consider- 
ation of  the  note,  and  the  plaintiff  could  not  recover. 

Tappen  v.  Van  Wagenenn  [(465)    67O 

BILLS  OF  EXCHANGE,  CHECKS  AND  PROMIS- 
SORY NOTES-4. 

1.  The  person  to  whom  a  bill  of  exchange  is  re- 
mitted, in  payment  of  a  precedent  debt,  cannot,  in 
case  of  a  protest,  recover  the  20  per  cent,  damages 
from  the  remitter. 

Thompson  v.  Robertson  et  al.,  (27)    731 

2.  A  bill  was  remitted  by  A  to  B  in  payment  of  a 
precedent  debt,  and  was  specially  indorsed  to  B.  The 
bill  having  been  protested  for  nonpayment,  B  after- 
wards indorsed  it  to  C,  who  paid  him  the  amount. 
C  struck  out  all  the  intermediate  indorsements  on 
the  bill,  and  brought  his  action  as  first  indorsee 
against  the  first  indorser,  to  recover  the  amount 
with  damages.    It  was  held  that  after  the  protest  B 
was  the  mere  agent  of  A  in  regard  to  the  bill,  and 
ought  to  have  returned  it  to  him ;  that  C  having 
taken  the  bill,  with  full  knowledge  of  the  situation 
of  B,  must  stand  in  his  place,  and  be  entitled  to  the 
same  rights,  and  no  more;  and  could  not,  there- 
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fore,  recover  the  20  per  cent,  damages ;  and  that  A 
was  the  only  person  entitled  to  damages. 

Id.  (Ib.)    731 

3.  Where  a  bill  is  first  indorsed  in  blank,  and  after- 
wards specially  indorsed,  whether  the  subsequent 
holder  can  strike  out  the  special  indorsement,  and 
bring  his  action  as  first  indorsee.    Qucere. 

la.  (Jb.)    731 

4.  The  holder  of  a  bill  of  exchange,  drawn  in  New 
York  on  Groat  Britain,  or  any  other  part  of  Europe, 
and  returned  protested  for  nonpayment,  can  re- 
cover no  more  than  the  contents  of  the  bill,  and  20 
per  cent,  damages,  with  the  interest,  or  at  the  par 
of  exchange.    He  can  recover  nothing  for  the  dif- 
ference between  the  price  of  bills  at  the  time  the 
bill  was  returned  and  the  time  it  was  drawn. 

Hendricks  v.  Franklin,  (119)     764 

5.  When  a  person  In  New  York  purchases  goods 
in  England,  and  is  sued  here,  the  creditor  can  re- 
cover the  amount  at  the  par  of  exchange  only ;  he 
is  not  entitled  to  any  allowance  for  the  rate  of  ex- 
change, or  the  price  of  bills  on  England. 

Martin  et  al.  v.  Franklin  et  al.,  (124)    766 

6.  Where  a  foreign  bill  of  exchange  is  protested 
for  non-acceptance,  the  holder,  on  giving  due  no- 
tice thereof,  may  commence  an  action  against  the 
drawer  and  indorser,  on  such  protest  for  non-ac- 
ceptance, without  waiting  for  a  protest  for  nonpay- 
ment, and  may  recover,  besides  the  amount  of  the 
bill,  20  per  cent,  damages,  with  the  usual  interest 
and  charges  of  protest. 

Weldon  et  al.  v.  Buck,  (144)    774 

7.  Where  a  bill  of  exchange  is  drawn  in  England 
and  payable  there,  the  holder  here  can  recover  only 
5  per  cent,  interest. 

Foden  et  al.  v.  Sharp,  (183)    78  7 

8.  The  acceptor  of  a  bill  of  exchange,  in  an  action 
against  him,  cannot  object  to  a  protest  for  nonpay- 
ment, that  it  does  not  state  that  the  demand  was 
made  on  him  personally;  it  is  sufficient  if  it  be 
stated  that  payment  was  demanded  at  the  house  or 
place  where  the  bill  was  accepted  to  be  paid. 

Id.  (Ib.)    787 

9.  Where  a  note,  payable  on  demand,  was  negoti- 
ated five  months  after  ite  date,  and  there  were 
several  payments  prior  to  its  transfer,  in  an  action 
by  the  indorsee,  the  maker  was  not  allowed  to  set 
up  any  defense,  as  against  the  payee,  or  to  impeach 
the  amount  due  on  the  face  of  the  note,  at  the  time 
of  its  transfer. 

Sanford  v.  Mickles  et  al.,  (224)    8O3 

10.  Where  a  promissory  note  was  made  at  Jamaica, 
payable  in  New  York,  it  was  held  that  the  contract 
was  to  be  governed  by  the  laws  of  New  York. 

Thompson  v.  Ketcham,  (285)    884 

11.  Where  no  place  is  mentioned  in  a  note  at  which 
at  which  the  money  is  to  be  paid,  it  seems  that  parol 
evidence  is  admissible  to  show  at  what  place  it  was 
agreed  that  the  note  should  be  paid. 

Id.  (Ib.)    824 

12.  Where  C.  received  a  check  on  the  bank,  drawn 
by  B.,  it  was  held  that  in  an  action  by  C.  against  B., 
on  the  check,  the  consideration  for  which  the  check 
was  given  might  be  inquired  into. 

The  People  v.  HoiceU,  (296)    828 

13.  If  a  check,  given  in  payment  of  a  pre-existent 
debt,  proves  bad,  the  party  giving  the  check  in  pay- 
ment remains  liable  for  the  original  debt. 

Id.  (Ib.)    828 

14.  Where  a  check,  purporting  to  be  drawn  by  B, 
was  presented  by  A,  the  agent  of  C,  to  the  bank,  and 
paid ;  but  the  bank,  afterwards  suspecting  the  check 
to  be  a  forgery,  stopped  the  money,  in  transitu,  it 
was  held  that  B,  admitting  the  check  to  be  genuine, 
was  not  answerable  to  C  for  the  amount,  the  bank 
having  acted  without  the  direction  or  authority  of 
B. 

Id.  (Ib.)    828 

BILLS    OF     EXCHANGE    AND     PROMISSORY 
NOTES,  &C.-5. 

1.  A  promissory  note  is  not  payment  of  a  prece- 
dent debt,  unless  there  is  an  express  agreement  to 
accept  it  in  payment,  and  take  the  risk  of  the  sol- 
vency of  the  maker. 

Tobey  v.  Barber,  (68)    95O 

2.  Where  a  note  is  indorsed  after  it  is  due,  the  in- 
dorsee takes  it  subject  to  all  the  equity  and  to  every 
defense,  which  existed  against  it,  in  the  hands  of 
the  original  payee. 

CfCaUaghan  v.  Sawyer,  (118)    966 

3.  Where  A,  the  debtor  of  B,  gave  a  note  to  C  for 
the  amount  of  the  debt,  in  order  to  prevent  its  be- 
ing attached  by  a  creditor  of  B,  and  before  any 
attachment  had  issued,  and  C  indorsed  the  note  to 
D,  who  had  advanced  money  for  A,  it  was  held  that 
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I ».  not  being  privy  to  any  fraud  in  A,  could  not  be 
iiilfi-icd  by  it,  and  might recover  the  note,  as&buna 
i'l<  indorsee  for  a  valuable  consideration. 

H'airent'.  Lynch,  (SfiD    1OO5 

4.  If  an   indorsee  of  a  note,  who  has  not  bad 
regular  notice  of  nonpayment  by  the  maker,  does, 
with  full  knowledge  of  the  fact,  make  a  subsequent 
promise  to  pay,  it  is  a  waiver  of  the  want  or  due 
notice,  and  OMMMNtt  will  lie  against  him. 

Durueev.  Dennlson,  (348)    1OO8 

5.  A  bill  of  exchange  drawn  at  New  York,  on  per- 
sons in  Baltimore,  was  protested  for  non-accept- 
ance, and  th    iiotary  testified  that  it  was  usual  for 
him,  in  all  »•;.-<  s  of  a  protest  of  bills  where  the  in- 
dorsers  or  drawers  lived  at  a  distance,  to  send  a 
written  notice  of  the  dishonor  of  the  bill,  &c.,  by 
post,  on  the  evening  of  the  same  day,  to  the  indorser 
or  drawer,  and  that  he  believed  that  he  had  sent 
such  a  notice,  in  that  way,  to  the  iudorsers  in  the 
present  case,  who  resided  at  New  York  ;  this  was 
held  sufficient  evidence,  in  the  Hrst  instance,  to  sup- 
port the  averment  of  due  notice  to  the  indorsers  of 
the  dishonor  of  the  bill. 

Miller  i\  Hackleu,  (375)    1O51 

6.  Where  a  bill  has  been  protested  for  non-accept- 
ance, and  due  notice  is  given  to  the  indorser,  it  is 
no  objection  that  the  demand  of  payment  and  pro- 
test, &c.,  were  a  day  too  late,  as  they  are  not  essen- 
tial, where  the  liability  of  the  party  for  the  non- 
acceptance  is  already  fixed. 

Id.  (lb.)    1051 

7.  A    bill  drawn  in  New   York,    on    Charleston, 
South  Carolina,  or  any  other  State,  is  an  inland  bill, 
on  which  a  protest  for  non-acceptance  or  nonpay- 
ment is  not  necessary  ;  but  a  regular  notice  of  non- 
acceptance  is  requisite  to  charge  the  indorser. 

Id.  (lb.)    1051 

8.  A  subsequent  promise  to  pay,  under  a  full 
knowledge  of  want  of  due  notice,  is  a  waiver  of 
such  notice ;  but  where,  speaking  of  several  bills 
drawn  on  different  places,  and  under  different  cir- 
cumstances, the  indorser  said,  "  I  will  take  care  of 
the  bills,"  or  "  see  them  paid,"  this  was  held  not  to 
be  sufficient  evidence  of  a  subsequent  promise  to 
pay  one  of  the  bills  9n  which  no  notice  of  non-ac- 
ceptance had  been  given.    The  promise  ought  to  be 
explicit,  and  made  out  by  clear  and  unequivocal 
evidence. 

Id.  (lb.)    1051 

BLOCKADE— 1. 
See  Insurance,  10. 

BOND— 3. 

The  time  of  the  performance  of  the  condition  of  a 
bond  may  be  enlarged  by  a  parol  agreement  between 
the  parties. 

Fleming  r.  Gilbert,  (528)    692 

BOND-4. 

1.  Where  A  gave  a  bond  to  B  conditioned  to  re- 
build the  walls  of  a  certain  house,  in  case  they  gave 
way  or  fell  down  in  a  certain  time,  and  pay  the 
damages ;  and  the  walls  did  give  way  within  the 
time,  and  the  obligee,  having  sold  the  house  to  C, 
assigned  the  bond  to  him,  who  gave  notice  to  A  of 
the  failure  of  the  walls,  and  requested  him  to  re- 
build, &c.,  it  was  held  that  the  notice  from  the 
assignee  was  sufficient. 

Van  Vechten  v.  Graves,  (403)    862 

2.  Where  A,  an  insolvent  debtor,  petitioned  for 
his  discharge  under  the  Insolvent  Act,  and  on  the 
day  appointed  to  show  cause,  &c.,   I  i.  one  of  the 
creditors,  appeared  and  showed  cause  against  the 
discharge ;  and  it  was  then  agreed  between  A  and 
B,  that  if  the  latter  would  withdraw  all  opposition 
to  the  discharge,  &c.,  C  and  D  should  execute  a 
bond  to  him,  conditioned  to  deliver  to  him  A's  notes 
with  approved  indorsers,  in  15  days  after  A's  dis- 
charge ;  and  the  bond  by  C  and  D  was  accordingly 
executed  and  delivered  to  B.    It  was  held  that  the 
bond  was  illegal  and  void. 

Bruce,  c.  Lee  et  al.,  (410)    864 

3.  Where  A  gave  a  bond  with  sureties  to  the  United 
States,  for  duties,  and  A  was  mentioned  in  the  bond 
as  the  importer  of  the  goods,  and  B,   the  surety, 
paid  the  bond,  it  was  held  that  he  might  maintain 
aasumpsit  against  A,  though  in  fact,  a  third  person 
was  the  real  owner  of  the  goods. 

Slnby  v.  Champlin,  (461)    881 

BOND  OF  INDEMNITY— 1. 
Sec  Settlement,  2. 

BOTTOMRY  BOND-3. 

A  master  of  a  ship  may,  in  case  of  necessity,  bona 
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fide,  bottomry  a  ship,  at  her  port  of  destination,  as 
as  well  as  at  any  foreign  port. 

Readf  et  al.  v.  Commercial  Ins.  Co.,    (362)    631 

BURGLARY-4. 

The  breaking  open,  in  the  night  time,  of  a  store, 
at  the  distance  of  twenty  feet  from  a  dwelling- 
house,  but  not  connected  with  it,  by  any  fence  or 
inclosure,  is  not  burglary. 

The  People  v.  Parker,  (424)    86» 


CANADA  GRANTS— 4. 

1.  This  court  will  not  take  notice  of  claims  to 
lands  within  this  State,  under  grants  made  by  the 
French  government  in  Canada,  prior  to  the  Treaty 
between  Great  Britain  and  France,  in  1763 ;  those 
claims  being,  at  most,  but  equitable,  and  affording 
no  evidence  of  a  legal  title  that  can  be  recognized 
by  a  court  of  law,  which  looks  only  to  titles  under 
patents  from   this   State  or  the  former  colonial 
government  of  the  Province  of  New  York. 

Jackson,  exdem.  v.  Inyraham,  (163)    781 

2.  It  seems  that  those  Canadian  claims  were  pro- 
nounced by  the  Colonial  Assembly  of  New  York,  in 
1773,  to  be  wholly  unfounded. 

Id.  (lb.)    781 

CARRIER-1. 
See  Consignor  and  Consignee. 

CASE  MADE— 1. 

The  evidence  in  a  case  made  on  a  former  trial  of  a 
cause,  cannot  be  admitted  to  impeach  the  testimony 
of  the  same  witness  on  a  second  trial  of  the  same 
cause. 

Neilson  et  al.  v.  The  Col.  Ins.  Co.         (301)    15O 
See  Practice,  11, 15. 

CATSKILL  PATENT-5. 

According  to  the  true  construction  of  the  Cats- 
kill  patent,  its  boundaries  are  to  be  ascertained  by 
lines,  four  miles  distant,  in  every  direction,  from 
the  five  plains  mentioned  in  the  patent,  so  as  to 
make  the  exterior  lines  of  the  patent  correspond  as 
far  as  possible  with  the  sinuosities  of  the  plains,  and 
so  that  a  line  four  miles  long,  extended  from  any 
part  of  the  exterior  sides  of  the  plains,  willtoucn 
some  part  of  the  exterior  boundary  of  the  patent. 
Van  Goi^en  v.  Jackson,  ex  aem. 
Bogardus  et  al.  (in  error),  (440)  1O73 

CERT1ORAR1-1. 
See  Justice's  Court,  1, 2,  3.  5.    Practice,  19. 

CERT10RARI— 2. 
See  Justice  and  Justice's  Court. 
CERTIORARI-i. 
See  Practice,  6. 

CHALLENGE— 2. 
See  Jurors. 

CHALLENGE  OF  JURORS— 4. 
A  person  indicted  for  forging  an  order  for  the 
papment  of  money,  is  not  entitled  to  a  peremptory 
challenge,  it  being  an  offense  punishable  by  im- 
prisonment for  years  only. 

The  People  v.  HoweU,  (296)    828 

CHALLENGE  OF  JURORS— 5. 
If  a  sheriff  who  is  a  party  in  a  cause  serves  the 
venire,  it  is  a  good  ground  of  challenge  to  the  array. 
Woods  v.  Rowan  et  al.,  (133)    971 

CHANCERY-4. 

1.  Where  a  suit  at  law  was  brought  by  A  against 
I !,  and  they  agreed  to  submit  the  same  to  the  arbi- 
tration of  persons  mutually  chosen,  who  decided  in 
favor  of  A,  it  was  held  that  it  is  not  a  sufficient 
ground  for  maintaining  a  bill  in  chancery,  and  con- 
tinuing an  injunction  against  proceeding  at  law  ; 
that  A  was  the  agent  of  C,  for  whose  use  the  suit 
was  prosecuted,  and  against  whom  B  could  make  a 
good  defense,  for  B  might  make  the  same  defense 
at  law  against  A  as  if  the  suit  had  been  brought  by  C. 

ATVicfcar  et  al.v.  Wolcott  et  al.,         (510)    897 

2.  Where  a  defendant  neglects  to  set  up  matters 
in  his  defense  at  law,  either  before  arbitrators  or  a 
jury,  he  cannot,  afterwards,  make  such  matter  the 
basis  of  a  suit  in  equity,  unless  there  was  some 
accident  or  fraud  or  which  the  party  could  not 
avail  himself  at  law. 

Jd.  (lb.)    897 
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3.  A  court  of  chancery  will  aid  a  defendant  in  ob- 
taining a  discovery,  before  a  trial  at  law.  but  not 
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4.  Where  a  court  of  chancery  directs  the  convey- 
ances made  by  a  bankrupt  to  be  set  aside,  as  fraud- 
ulent, the  property  is  not  to  be  placed  in  the  hands 
of  a  master,  to  be  distributed;  but  is  to  be  dis- 
posed of  by  the  assignee  of  the  bankrupt,  according1 
to  the  bankrupt  law  of  the  United  States. 

Sands  et  al.  v.  Codwise,  et  al.,  (536)    9O5 

See  Contempt. 

CHANCERY—  5. 

1.  Where  the  Chancellor  committed  one   of  the 
officers  in  chancery,  for  malpractice  and  contempt, 
and  a  judge  of  the  Supreme  Court,  in  vacation,  dis- 
charged  the  prisoner  on  habeas  cori/us,  and  the 
Chancellor  afterwards   recommitted  him   for  the 
same  contempt  ;  it  was  held  that  the  Chancellor  was 
not  liable  to  an  action,  at  the  suit  of  the  officer,  for 
the  penalty  given  by  the  5th  section  of  the  Habeas 
Corpus  Act. 

Yates  v.  Lansing,  (282)    1O2O 

2.  The  answer  of  one  defendant'is  no  evidence 
against  his  co-defendant. 

Phwnix  v.  Assignees  of  Ingraham,  (412)    1064 

CHAMPERTY  AND  MAINTENANCE—  1. 
In  an  action  on  the  statute  to  prevent  champerty 
and  maintenance,  &c.,  it  was  held  that  where  a  deed 
of  the  grantor,  conveying  a  pretended  title,  de- 
scribed generally  all  the  right  and  title  to  the  land 
in  a  particular  patent,  without  specifying  the  pre- 
cise quantity  or  bounds,  and  the  grantor  nad  a  legal 
title  to  and  possession  of  a  part,  and  a  part  was  un- 
occupied, though  another  part  of  the  same  patent 
be  in  the  actual  possession  of  one  who  claims  and 
nciMs  adversely  to  the  grantor,  yet  taking  such  a 
deed  was  not  maintenance;  especially  where  the 
purchase  was  made  by  the  bona  nde  advice  of  coun- 
sel, and  there  are  other  circumstances  to  show  that 
there  was  no  intention  to  purchase  a  pretended  title. 


Van  Dyck,  mil  tarn,  &c.,  v.  Van 
n.  et  al. 


(345)    168 


CHARTER-PARTY— 1. 

A  vessel  was  chartered  on  a  voyage  from  New 
York  to  St.  Lucia,  and  back  again,  for  the  entire  sum 
of  $2,750,  $1,800  of  which  sum  was  to  be  paid  on  the 
delivery  of  the  outward  cargo,  and  the  residue  on 
the  delivery  of  the  homeward  cargo.  The  vessel, 
on  her  return  homeward,  having  performed  about 
three  fourths  of  her  voyage,  met  with  an  accident, 
which  induced  the  master  and  crew  to  abandon  her. 
She  was  afterwards  taken  possession  of  by  the  crew 
of  another  vessel,  and  brought  into  New  York, 
where  the  vessel  and  cargo  were  libeled  in  the  Ad- 
miralty Court  for  salvage,  and  were  sold,  and  one 
half  of  the  proceeds  paid  to  the  libelants  for  salvage, 
and  the  other  half  to  the  owners  of  the  goods.  In 
an  action  of  covenant,  brought  on  the  charter-party 
for  the  residue  of  the  freight  money,  it  was  held 
that  this  was  not  such  a  delivery  of  the  cargo  as 
would  entitle  the  plaintiff  to  maintain  an  action  on 
the  charter-party.  Whether  anything  weuld  be  re- 
covered in  an  action  of  assumpsit.  Qucere. 

Post  v.  Robertson,  et  al.  (24)    44 

See  Insurance,  8. 

CHARTER-PARTY-2. 
See  Freight,  6,  7. 

CHERRY  VALLEY  TURNPIKE-1. 
The  act  for  establishing  a  turnpike  road  from 
Cherry  Valley  to  the  Chenango  River,  gives  no  pen- 
alties against  the  toll-gatherer,  for  taking  toll  from 
persons  exempted  by  the  act,  from  the  payment  of 
toll. 

Jones  v.  Estis,  (379)  42O 

COMMISSIONERS  OF  EXCISE— 1. 

1.  The  supervisor  of  the  town  may  associate  more 
than  two  justices  with  him,  as  commissioners  of 
excise,  and  the  act  of  a  majority  of  them  present 
will  be  valid. 

Orris  v.  Thompson,  qui  tarn.  <fcc.          (500)    225 

2.  If  a  majority  of  the  commissioners  present  sign 
a  license  to  keep  a  tavern,  it  is  sufficient,  though 
the  supervisor  refuses  to  sign  it. 

Id.  (Ib)    225 

COMMISSIONERS  OF  THE  LAND  OFFICE-3. 
The  commissioners  of  the  land  office  had  a  right 
JOHNS.  I,  2,  3,  4,  5. 


to  grant  certain  lots  of  land,  reserved  by  the  Act  of 
the  Legislature  of  the  8th  February,  1789,  to  make 
up  certain  deficiencies  therein  mentioned,  where 
application  for  a  compensation  for  such  deficiency 
was  not  made  before  the  1st  January,  1798,  the  lote 
so  reserved  and  not  applied  for  before  that  time, 
being  unappropriated  lands.  A  person  in  posses- 
sion of  such  a  lot,  in  an  action  brought  against  him 
by  the  patentee,  is  not  entitled  to  any  compensation 
for  his  improvements. 

Jackson,  ex  dem.  v.  Seaman,  (495)    681 

COMMISSION  TO  EXAMINE  WITNESSES-2. 

1.  An  affidavit  of  counsel,  that  he  believes  the  re- 
turn to  a  commission  is  delayed  by  the  acts  of  the 
opposite  party,  is  not  sufficient  to  prevent  the  cause 
from  proeeeding  to  trial,  after  a  commission  has 
been  out  above  a  year. 

Bouchere.au  i\  Le  Own,  (196)  352 

2.  In  a  return  to  a  commission  issued  to  examine 
witnesses  abroad,  the  commissioners  ought  to  cer- 
tify that  they  examined  the  witnesses  on  oath,  upon 
the  interrogatories  annexed,  and  that  they  caused 
such  examination  to  be  reduced  to  writing,  other- 
wise the  depositions  will  not  be  allowed  to  be  read. 

BaUis  v.  Cochran,  (417)  434 

§.  An  affidavit,  on  which  a  motion  for  a  commis- 
sion is  founded,  must  state  that  the  cause  is  at  issue, 
or  special  circumstances,  to  induce  the  court  to 
grant  a  commission  before  issue  joined. 

Hackley  v.  Patrick,  (478)  457 

COMMISSION  TO  EXAMINE  WITNESSES— 4. 

A  return  to  a  commission,  in  which  it  was  stated 
that  the  witness  was  sworn  and  examined  by  virtue 
of  the  commission  directed  to  commissioners  by 
name,  on  interrogatories  to  him,  administered  by 
virtue  of  and  under  a  commission,  &c.,  and  the 
names  of  the  commissioners  were  subscribed,  as 
such,  to  the  deposition,  it  was  held  that  the  com- 
mission was  executed  in  due  form,  and  that  the 
deposition  might  be  read. 

Boltev.  VanRooten,  (130)    769 

COMMITMENT— 4. 
See  Contempt,  1, 3,  4. 

CONDITION— 2. 
See  Agreement,  1 ;  Attainder,  2 ;  Mortgage,  10. 

CONSIDERATION-1. 
See  Evidence,  1. 

CONSIDERATION— 2. 
See  Promise. 

CONSIDERATION—4. 

1.  A  promise,  without  a  consideration,  though  in 
writing,  is  a  nuaum  pactum. 

People  v.  Howett,  (296)    828 

2.  A  forbearance  to  sue  generally,  is  a  good  con- 
sideration for  a  promise  to  pay  the  debt  of  another. 

Siting  v.  Vanderlyn  (237)    8O8 

3.  A  covenant  of  itself  imports  a  consideration, 
and  is  not  within  the  statute  of  frauds. 

Livingston  v.  Tremper,  (416)    866 

4.  A  promise  to  pay  the  debt  of  a  third  person, 
though  made  on  a  sufficient  consideration,  must  be 
writing. 

Simpson  v.  Patten,  (422)    868 

See  Agreement.     Assumpsit,  2,  4,  5. 

CONSIGNOR  AND  CONSIGNEE— 1. 

If  goods  be  shipped  for  the  account  and  risk  of 
the  consignee  he  paying  the  freight,  and  it  be  so 
expressed  in  the  bill  of  lading  and  invoice,  a  de- 
livery to  the  carrier  is  considered  as  a  delivery  to 
the  consignee,  who  alone  can  bring  an  action  against 
the  carrier,  in  case  they  are  not  delivered;  the 
property  being  vested  in  the  consignee  by  the  bill 
of  lading. 

Potter  v.  Lansing,  (215)    118 

See  Insurance,  1. 

CONSIGNOR   AND  CONSIGNEE— 4. 
See  Factor. 

CONSTABLE— 2. 

A  promise  by  a  constable,  to  a  defendant,  against 
whose  goods  he  had  an  execution,  issued  from  a 
justice's  court,  that  if  the  defendant  will  deliver 
property  as  a  security,  is  void. 

Goodale,  v.  Holridge,  (193)     351 
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CONTEMPT-2. 

On  a  motion  for  an  attachment  for  a  contempt, 
the  court  will  not  make  the  rule  absolute,  if  the 
party,  on  showing  cause,  disavow,  on  oath,  any  in- 
tentional disrespect  or  contempt  of  the  court. 

The  People  v.  Few  et  al.,  (290)  386 

CONTEMPT-8. 
See  Practice,  1.  2. 

CONTEMPT— 4. 

1.  Where  A  It.  who  was  a  master  in  chancery 
was  committed  by  the  Chancellor,  and  the  order  ol 
commitment  stated  thttt  A   It.  while  he  was  mas- 
ter, filed  a  bill  to  which  he  subscribed  the  name  o1 
C  D,  one  of  the  solicitors  of  the  court,  without  his 
knowledge  or  consent,  and  prosecuted  the  cause  in 
his  name,   "  contrary  to  the  statute  in  such  case 
made  and  provided,  in  willful  violation  of  his  duty 
as  master,  and  in  contempt  of  the  authority  of  the 
court,"  and  the  said  A  B.  was  ordered  to  be  com- 
mitted to  jail,  "for  the  said  malpractice  and  con- 
tempt, there  to  remain  until  the  further  order  ol 
the  court;"  it  was  held  that  this  was  a  legal  and 
valid  commitment  for  a  contempt,  even  if  the  party 
might  have  been  indicted  for  an  offense  against  the 
statute,  concerning  counselors,  solicitors  and  attor- 
neys. 

In  the  Case  of  J.  V.  N.  Yates,  (317)    835 

2.  But  was  this  an  indictable  offense  under  the 
statute  ?    Qucere. 

Id.  (Ib.)    835 

3.  This  court  has  no  power  to  discharge  a  person 
committed  by  the  Court  of  Chancery  for  a  con- 
tempt ;  and  it  will  presume  that  the  proceedings  of 
that  court  were  legal ;  and  that  the  conviction  for 
the  contempt  was  on  sufficient  and  legal  evidence. 

Id.  (Ib)    835 

4.  A   commitment  for  a  contempt,  ''until  the 
further  order  of  the  court,"  is  good. 

Id.  (/b.)    835 

CONTRACT-3. 
If  a  person  sends  an  order  to  a  merchant  for  a  par- 
ticular quantity  of  goods,  on  certain  terms  of  credit, 
and  the  merchant  sends  a  less  quantity,  at  a  shorter 
credit,  and  the  goods  so  sent  are  lost  by  the  way, 
the  merchant  must  bear  the  loss,  for  there  is  no 
contract,  express  or  implied,  between  the  parties. 
Bruce  et  al.  v.  Pearson,  (534)    694 

CORPORATION— 2. 

1.  Where  the  act  incorporating  an  insurance  com- 
pany provides  that  no  loss  shall  be  settled  or  paid, 
without  the  approbation  of,  at  least,  four  of  the  di- 
rectors, with  the  president  or  two  assistants,  or  a 
plurality  of  them,  the  acceptance  of  an  abandon- 
ment will  not  be  valid  or  binding  on  the  company, 
unless  it  appear  to  have  been  done  at  a  court  of  di- 
rectors, constituted  according  to  the  act,  and  by  a 
majority  of  them  present. 

Beatty  v.  The  Marine  Ins.  Co.,  (109)  319 

2.  A  body  corporate  can  act  only  in  the  mode  pre- 
scribed by  its  charter  of  incorporation. 

Id.  (Ib.)  319 

CORPORATION— 8. 

1.  In  an  action   of  ejectment,  brought  by  the 
trustees  of  the  parish  of  Newburgb,  elected  pur- 
suant to  a  charter  of  incorporation,  in  1752,  against 
a  tenant  holding  possession   under  the  trustees, 
elected  pursuant  to  an  act  of  the  Legislature,  passed 
in  April,  1803,  to  recover  the  glebe  (part  of  500  acres 
of  land,  granted  by  the  charter  in  1752,  for  the  use  of 
a  minister  of  the  Church  of  England),  it  was  held 
that  as  long  as  the  conflicting  claims  of  the  two  sets 
of  trustees,  both  elected  under  color  of  right,  re- 
mained undetermined,  the  possession  of  a  tenant, 
under  either,  could  not  be  disturbed ;  and  that  such 
conflicting  claims  could  not  be  decided  in  this  suit. 

Jackson,  erdem.  v.  Nextles,  (115)    547 

2.  Where  two  trustees,  being  a  corporation,  signed 
their  names  separately  to  a  lease,  and  affixed  the 
corporate  seal  to  each  name,  it  was  held  to  be  a 
good  execution  of  the  lease. 

Jackson,  ex  dem.  Dtmally  et  al.,  v. 

Walsh,  (226)     586 

3.  Entries  made  by  a  clerk  in  the  books  of  a  cor- 
poration, by  direction  of  the  trustees,  are  not  evi- 
dence in  a  case  in  which  they  are  interested :  nor  is 
the  evidence  of  the  clerk,  as  to  their  declarations, 
admissible. 

Id.  (Ib.)    586 

CORPORATION-6. 

A  corporation  cannot  be  sued  in  a  justice's  court. 
Minister*,  &c.,r.  Adams,  (347)    1O41  I 
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COSTS— 1. 

See  Trespass,  3,  4.     Crier's  Fees.     Justice's  Court, 
5.    Removal,  Order  of,  2. 

CO8T8-2. 

1.  Cases  made  for  the  argument  of  a  cause  before 
the  court,  are  not  taxable  in  the  bill  of  costs. 

Kenncyv.  Vanhorne  et  al.,  (107)  318 

2.  The  costs  of  suing  out  a  commission,  such  as 
the  affidavit,  motion,  rule,  drawing,  engrossing  and 
sealing  of  the  commission,  and  preparing  the  inter- 
rogatories, may  be  taxed ;  but  not  the  expenses  of 
executing  the  commission. 

Id.  (Ib.)  318 

3.  Full  costs  were  allowed  in  a  special  action  on 
the   case  for  overflowing   the  plaintiff's   land,  In 
which  the  defendant  pleaded  the  general  issue,  and 
a  justification,  by  right  of  prescription,  though  a 
verdict  was  given  for  $15  only. 

Eustace  v.  Tuthill.  (185)  347 

4.  If  a  judgment  be  given  against  executors  or 
administrators,  plaintiffs,  on  demurrer,  they  must 
pay  costs. 

Kettogg's  Adm'rs.  v.  WUcocks,  (377)  419 

See  Attorney. 

COSTS-3. 

1.  Where  a  judgment  is  obtained  against  an  attor- 
ney in  this  court  for  less  than  $250,  the  plaintiff  is, 
nevertheless,  entitled  to  full  costs. 

Varian  v.  Qffttvie.  (450)    665 

2.  In  an  action  on  the  case,  for  overflowing  the 
plaintiff's  land,  the  defendant  pleaded  not  guilty, 
and  gave  in  evidence  a  permission  from  the  plaint- 
iff to  erect  a  dam  and  overflow  his  land,  if  neces- 
sary.   The  plaintiff   proved   a   revocation   of  the 
license,  and  the  jury  found  a  verdict  for  the  plaint- 
iff for  nine  dollars  damages;  it  was  held  that  the 
title  did  not  come  into  question,  so  as  to  entitle  the 
plaintiff  to  full  costs  under  the  statute. 

(Jtis  v.  Hall,  (450)    665 

3.  No  costs  are  allowed  in  the  Court  of  Errors,  on 
the  reversal  of  a  judgment  or  decree  of  the  court 
below. 

Farquharson  v.  Mabee,  (553)    7O2 

COSTS-4. 

1.  Executors  and  administrators  must  pay  costs 
on  a  judgment  of  nonsuit. 

Executors  of  Cable  v.  Long,  (190)    771 

2.  Costs  of  attendance  of  witnesses  from  another 
State,  how  taxed. 

Howlandv.  Lenox  el  al.,  (311)    833 

3.  Where  an  insolvent  has  assigned  over  all  his 
estate  for  the  benefit  of  his  creditors,  and  a  judg- 
ment was  recovered  in  his  name  in  the  Court  of 
Common  Pleas  for  a  less  sum  than  $25,  on  which  a 
writ  of  error  was  brought,  the  assignees,  for  whose 
benefit  the  suit  was  prosecuted,  were  ordered  to 
give  security  for  costs. 

Kctcham  ct  al.  r.  Clark,  (484)    888 

4.  On  a  motion  to  change  the  venue,  no  costs  are 
allowed  against  either  side. 

Worthy  r.  Gilbert,  (492)    871 

OOSTS-5. 

1.  The  statute  giving  double  costs,   in  actions 
against  sheriffs  and  other  officers,  does  not  extend 
to  the  case  where  judgment  is  given  for  the  defend- 
ant on  demurrer. 

Sto/i«  v.  Woods,  (182)    987 

2.  In  an  action  qnitam,  on  the  4th  section  of  the 
statute  for  the  prevention  of  frauds,  no  costs  are 
recoverable  by  either  party. 

Clark  v.  Dewey,  (251)    1OO9 

3.  It  a  suit  is  settled  by  the  parties,  without  men- 
tioning the  costs,  each  party  must  bear  bis  own 
costs. 

Johnston  v.  Brannan,  (268)    1O15 

See  Insolvent  Debtor. 

COURT  OF  CHANCERY-1. 
On  an  appeal  from  an  interlocutory  order  of  the 
?ourt  of  Chancery,  the  Court  of  Errors  will  give 
udgment  on  the  merits,  if  brought  before  them. 
Bebee  v.  Bank  of  New  York.  (529)    238 

COURT  OF  CHANCERY— 3. 
See  Bill  in  Chancery.    Practice  In  the  Court  of 
2rrors. 

COURT  OF  COMMON  PLEAS-2. 
If  a  court  of  common  pleas,  after  a  jury  have 
bund  a  verdict,  refuse  to  give  judirment  thereon, 
but  grant  a  new  trial,  on  a  mere  objection  of  irreg- 
ularity, but,  in   truth,  because  the   verdict  was 
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•against  evidence,  this  court  will  grant  a  mandanmx, 
&t  the  instance  of  the  party  who  wishes  the  judg- 
ment to  be  enter, -d,  commanding  tho  Court  of  Com- 
mon Pleas  to  render  judgment  on  the  verdict,  it  ap- 
pearing that  neither  of  the  judges,  before  whom  the 
cause  was  tried,  was  a  counselor  at  law  of  the  bu- 
preme  Court. 

Haioht  v.  Turner,  (371)417 

COURT  OF  COMMON  PLEAS-3. 

1.  If  the  judgment  of  an  inferior  court  be  correct 
and  legal,  110  writ  of  error  lies  for  any  irregularity 
•in  issuing  the  execution. 

Diunond  i>.  Ocurpenter, 

2.  Each  court  has  a  control  over  its  own  process, 
and  if  there  be  any  irregularity,  the  proper  remedy 
.is  to  apply  to  ttie  court  where  it  issued. 

Id.  (lt>.)    556 

COURTS  OF  COMMON  PLEAS— 4. 
A  court  of  common  pleas  may  set  aside  a  regular 
judgment,  by  default,  where  there  has  been  any 
fraud  or  surprise,  especially  in  a  bail-bond  suit. 

Delanoy  v.  Brownell,  (136)    771 

COURT  OF  GENERAL  SESSIONS— 3. 

1.  The  Court  of  Sessions  are  judges  of  the  law 
and  the  fact,  and  a  bill  of  exceptions  does  not  lie  to 
that  court. 

Sweet  v.  Overseers  of  the  Poor  of 
Clinton,  (23)    514 

2.  This  court  may,  by  certiorari,  order  the  ses- 
sions to  return  all  the  facts  and  proceedings  before 
them. 

Id.  (Ib.)     514 

COURT  OF  GENERAL  SESSIONS  OF  THE 

PEACE-4. 

In  proceedings  under  the  seventh  section  of  the 
•"Act  declaring  the  powers  of  the  courts  of  gen- 
eral sessions  of  the  peace,"  &c.,  the  record  of 
convfction  ought  to  state  sufficient  to  show  that  the 
justices  had  jurisdiction.  The  value  of  the  thing 
stolen  ought  to  be  stated,  and  that  the  party  con- 
victed had  not  given  bail,  within  48  hours  after  be- 
ing committed,  or  had  consented  to  a  trial  before 
the  expiration  of  that  time. 

Powers  v.  The  People,  (292)    826 

COURTS--5. 

Superior  courts  of  general  jurisdiction  are  not 
liable  to  answer,  personally,  for  acts  done  by  them 
in  a  judicial  capacity,  or  for  errors  of  judgment. 

Yate*  v.  Lamina,  (283)    1O2O 

See  Chancery.    Habeas  Corpus. 

COVENANT— 1. 

1.  It  was  covenanted  in  a  lease  "  that  in  case  the 
lessee  should  suffer  or  permit  more  than  one  family 
or  tenant  to  every  100  acres,  to  reside  on,  use  or 
occupy  any  part  of  the  premises,  the  lease  should 
be  void,"  &e.    In  an  action  for  the  breach  of  this 
covenant,  it  was  held  that  letting  part  of  the  premi- 
ses to  persons  for  a  year,  to  cultivate  on  shares, 
made  such  persons  tenants  within  the  meaning  of 
the  covenant.    Persons  so  occupying  the  land  have 

.  an  interest  in  it,  and  are  not  mere  laborers  or  ser- 
vants to  the  lessee. 

Jachson,  ex  dem.  v.  Brownell,  (267)    136 

2.  In  an  action  on  a  similar  covenant,  in  another 
lease,  where  the  quantity  of  land  demised  was  135 
acres,  it  was  held  that  allowing  one  tenant,  besides 
the  lessee,  to  occupy  the  premises  was  not  a  breach 
of  the  covenant. 

Jackson,  ex  dem.  v.  Agan.  (273)    138 

See  Charter-Party. 

COVENANT— 2. 

1.  In  an  action  for  a  breach  of  the,  covenants  con- 
tained in  a  deed,  of  seisin,  power  to  sell,  and  for 
quiet  enjoyment,  &c.  The  declaration  stated  that  the 
•defendant,  at  the  time  of  executing  the  deed,  was 
not  seized  or  possessed  of  any  right  or  title  in  the 
hind,  but  that  the  title  was  in  one  Holland,  &c.,  and 
that  the  plaintiff  was  expelled  and  dispossessed,  &c. 
It  was  held  that  in  declaring  for  a  breach  of  the 
covenant  for  quiet  enjoyment,  it  must  be  alleged 
that  the  plaintiff  was  evicted  by  one  having  a  law- 
ful title,  and  by  process  of  law.  If  the  grantor  was 
not  seized  at  the  time  of  executing  the  deed,  the 
covenant  is  immediately  broken,  and  no  action  can 
be  brought  by  the  assignee  of  the  grantee  against 
the  grantor.  After  the  covenant  is  broken,  it  be- 
comes a  chose  in  action,  and  cannot  be  assigned,  so 
as  to  enable  the  assignee  to  bring  an  action  in  his 
own  name. 

Greenby  et  nl.  v.  WUcocto,  (1)  377 


2.  M.  covenanted  to  provide  vessels  and  funds  for 
certain  mercantile  expeditions,  and  B.  covenanted  to 
select  the  goods,  or  send  samples,  if  necessary ;  and 
it  was  agreed  that  if  the  first  expedition  was  not 
sent  out  by  M.  in  one  month  from  the  date  of  the 
contract,  it  should  be  void  ;  the  party  in  default  to 
pay  all  damages  and  costs,  &c.    It  was  held  that  the 
covenants  were  independent,  and  that  B.  was  not 
bound  to  select  the  goods  bef  ore  the  vessel  was  pro- 
vided by  M..  and  that  B.  was  entitled -to  damages  for 
the  nonperformance  of  the  contract  on  the  part  of 
M. 

Barniso  v.  Madan,  (145)  332 

3.  A  made  a  note  to  B,  who  indorsed  it,  for  A's  ac- 
commodation, to  C.    The  note  was  dated  the  13th 
May.  1803,  payable  in  nine  months.    On  the  iOth 
February,  1804,  B  and  D  executed  a  bond  to  A,  in 
which  they  bound  themselves  not  to  institute  any 
suit  against  A,  unless  on  a  future  contract,  either  as 
partners  or  separately.  B  paid  the  note,  and  brought 
his  action  against  A,  as  maker  of  the  note,  and  it 
was  held  that  the  bond  amounted  to  a  covenant  not 
to  sue,  and  was  a  release  of  the  note.    AliUr,  if  the 
action  had  been  for  so  much  money  paid  for  A. 
after  the  bond. 

Cuyler  v.  Cuyler,  (186)  348 

4.  A  covenanted,  for  a  certain   consideration,  to 
execute  and  deliver  to  B,  a  good  and  sufficient  deed 
for  certain  land,  on  the  1st  May,  1806,  and  B  cove- 
nanted to  pay  to  A  $1,000,  on  the  same  1st  Mav,  1806, 
and  $875  more  on  the  1st  May,  1812.  It  was  held  that 
these  were  dependent  covenants,  and  that  A  could 
not  bring  his  action  for  the  $1,000  before  he  had  de- 
livered or  tendered  the  deed  to  B. 

Green  v.  Reynolds,  (207)  357 

5.  S.  covenanted  to  build  a  house  for  F.,  and  to 
finish  it  on  or  before  the  1st  day  of  November,  in 
consideration  of  a  certain  sum  of  money,  part  of 
which,  F.  covenanted  to  pay  on  the  1st  day  of  May, 
and  the  residue  when  the  house  was  finished.  It  was 
held  that  the  completion  of  the  house  was  not  a 
condition  precedent,  but  that  the  covenants  were 
independent ;  and  that  S.  might  maintain  an  action 
for  the  money,  without  averring  a  performance, 
though  the  building  was  not  finished. 

Seers  v.  Fowler,  (272)  38O 

6.  H.  covenanted  with  B.  to  do  a  certain  piece  of 
work,  for  $700,  in  a  certain  time,  and  B.  covenanted 
to  pay  the  $700,  one  half  in  cash,  and  the  other  half 
in  goods,  to  be  paid  as  the  work  progressed,  and  the 
whole  when  the  work  was  done.    H.  did  the  work, 
and  the  half  in  goods  was  paid :  but  B.  refused  to 
pay  the  money,  because  the  work  was  not  done  in 
the   manner  agreed   upon.    After    the   time   had 
elapsed.  H.  brought  his  action  for  the  money :  and 
it  was  held  that  the  covenants  were  independent, 
and  that  H.  might  maintain  his  action  for  the  money 
without  averring  a  performance  on  his  part. 

Havens  v.  Bush,  (387)  424 

7.  W.  covenanted,  that  in  case  the  title  to  a  lot  of 
land,  conveyed  to  him  by  F.,  should  prove  good  and 
sufficient  against  all  other  claims,  he  would  pay  F., 
three  months  after  he  should  be  well  satisfied,  that 
the  title  was  undisputed  and  good  against  all  other 
claims,  $150.  The  title  having  been  decided  in  f-avor 
of  W.,  by  the  Onondaga  commissioners,  and  three 
years  elapsed,  an  action  was  brought  by  F.  against 
W.,  to  recover  the  $150,  and  W.  pleaded  that  one  H. 
and  his  wife  claimed  title  to  the  lot  of  land,  and  that 
he  was  not  satisfied,  &o.    It  was  held  that  the  plea 
was  bad,  in  not  stating  a  lawful  claim  in  another, 
better  and  prior  to  the  title  conveyed  to  W.,  and 
that  it  is  not  enough  for  the  defendant  to  allege 
that  he  is  not  satisfied  with  the  title ;  but  he  must 
show  some  good  reason  for  his  dissatisfaction,  as 
some  lawful  incumbrance  or  claim  against  it ;  the 
defendant  is  not  to  judge  for  himself,  but  the  law 
will  determine  when  he  ought  to  be  satisfied. 

Folliard  v.  Wallace,  (395)  426 

8.  A  covenant  to  execute  a  good  and  sufficient 
deed  means  an  operative  conveyance,  or  one  that 
conveys  a  good  and  sufficient  title  to  the  lands  con- 
veyed. 

Clute  v.  Robinson  (in  error),  (595)  497 

9.  A  conveyance  of  a  title,  admitted  to  be  doubt- 
ful, is  not  a  good  performance  of  a  covenant  to  ex- 
ecute a  good  and  sufficient  deed. 

I&  (Ib.)  497 

10.  But  if  the  party  covenanting  to  convey  has  a 
good  title,  at  the  time  of  the  decree  of  the  Court  of 
Chancery,  or  on  the  coming  in  of  the  master's  re- 
port, it  is  sufficient,  and  he  may  then  be  allowed  to 
perform  his  covenant,  arid  save  the  forfeiture  of  his 
bond,  on  making  compensation  for  the  delay  of 
performance. 

Id.  (Ib.)  497 
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See  Sale,  S,  3.    Pleas  and  Pleadings,  10. 
COVENANT-8. 

1.  Where  A  conveyed  land  to  B,  and  the  deed  con- 
tained a  covenant  of  seisin,  &e..  and  B  afterward! 
reeonveyed  the  land  to  A,  it  was  held  that  tin-  n- 
oonveymooe  of  the  land  did  not  extinguish  the  cove- 
nants in  A's  deed,  but  that  B  might  maintain  an  ac- 
tion for  a  breach  thereof  against  A. 

Bennet  et  al.  r.  Inrin,  (363)    635 

2.  M.  gave  a  deed  to  W.,  and  covenanted  that  he 
would  warrant  and  defend  W.  in  the  quiet  and 
peaceable  possession  of  the  premises.    At  the  time 
of  the  conveyance,  there  was  a  previous  mortgage 
on  the  land,  and  a  suit  in  chancery  was  afterwards 
brought  by  the  mortgagee,  and  a  sale  of  the  prem- 
ise* decreed  ;   and  W.  purchased  the  same  at  the 
master's  sale,  and  then  brought  an  action  against 
M.  for  a  breach  of  the  covenant  of  warranty  for 
peaceable   enjoyment;   and   it   was  held  that  an 
action  could  not  be  maintained  on  the  covenant, 
until  there  had  been  an  eviction  or  actual  ouster, 
by  a  paramount  lawful  title. 

Waldron  v.  M'Carty,  (471)    672 

See  Pleas  and  Pleadings,  9.    Kent. 

COVENANT-4. 

1.  In  an  action  for  breach  of  the  covenant  of  sei- 
sin and  for  quiet  enjoyment,  in  a  deed,  the  plaintiff 
can   recover  only  the  consideration  money  paid, 
with  interest  and  the  costs  of  ejectment. 

Pitcher  v.  Livingston,  (1)    723 

2.  He  cannot  recover  damages  for  the  improve- 
ments he  has  made,  or  the  increased  value  of  the 
land. 

Id.  (Ib.)    723 

3.  In  an  action  for  a  breach  of  the  covenant  of 
seisin,  in  a  deed,  brought  by  the  heirs  of  the  gran- 
tee against  the  grantor,  it  was  held,  that  there  being 
a  failure  of  title,  the  covenant  was  broken  as  soon 
as  it  was  made,  and  the  grantee  had  an  immediate 
and  perfect  right  of  action  in  his  lifetime,  which 
went  to  his  personal  representatives  on  his  death, 
and  did  not  descend  to  his  heirs,  who  could  not, 
therefore,  maintain  the  action. 

Hamilton  et  al.  v.  Wilson,  (72)    748 

4.  A  covenant  of  itself  imports  a  consideration, 
and  is  not  within  the  statute  of  frauds. 

Livingston  v.  Tremper,  (416)    866 

COVENANT-5. 

1.  In  an  action  on  the  covenant  of  seisin  in  a  deed, 
the  defendant  is  not  allowed  to  give  in  evidence  a 
title  acquired  by  him  subsequently  to  bringing  the 
action  ;  but  the  rights  of  the  parties  must  be  deter- 
mined, according  to  their  existence  and  extent,  at 
the  time  when  the  action  was  commenced. 

Morris  v.  Phelps,  (49)    944 

2.  If  A  conveys  land  to  B,  with  covenant  of  seisin, 
&c.,  and  the  title  to  part  only  of  the  land  fails,  the 
sale  will  not  be  rescinded,  so  as  to  give  the  vendee  a 
right  of  action  to  recover  back  the  whole  consider- 
ation money ;  but  the  plaintiff  is  only  entitled  to 
recover  damages  in  proportion  to  the  extent  of  the 
defect  of  title,  or  the  value  of  the  part  lost ;  and  the 
measure  of  damages  is  the  value  of  the  part  for 
which  the  title  has  failed,  taken  in  proportion  to  the 
price  of  the  whole. 

Id.  (Ib.)    944 

3.  A,  by  articles  of  agreement  with  B,  bargained, 
covenanted,  and  agreed,  that  he  would  let  and  hire 
to  B,  a  certain  farm,  for  the  term  of  six  years,  from 
the  1st  of  April,  1807,  to  the  1st  of  April,  1813,  on  con- 
dition that  B  should  pay  S250  on  the  1st  day  of  April 
in  each  year,  during  the  term  ;  and  B  covenanted 
to  pay  the  8250,  &c.,  and  A,  before  the  1st  of  April, 
1807,  sold  the  farm  to  C.    In  an  action  brought  by  B 
against  A,  for  a  breach  of  covenant,  in  not  giving 
him  possession  of  the  farm,  it  was  held  that  the 
payment  of  $250  by  B,  was  not  a  condition  prece- 
dent ;  and  that  the  term  commenced  on  the  2d  of 
April,  1807,   and   that   the   articles   of  agreement 
amounted  to  a  lease ;  so  that  the  plaintiff  could  not 
recover  as  on  a  covenant,  but  mustseek  his  remedy 
as  lessee,  to  get  possession  by  an  action  of  eject- 
ment. 

Thornton  v.  Payne,  (74)    952 

4.  By  articles  of  agreement  dated  9th  September, 

1807,  A  covenanted  to  execute  a  deed  in  fee  of  a  cer- 
tain farm  to  B,  on  the  15th  May,  1808,  &c.,  in  consid- 
eration whereof,  B  covenanted  to  pay  to  A  $50  in 
four  weeks  after  the  date  of  the  agreement,  $30  in 
three  weeks  thereafter,  and  $900  on  the  15th  May. 

1808.  &c.    It   was   held   that   the   covenants  were 
mutual  and  independent;   and  that  where  cove- 
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nan i s  are  once  established  to  be  mutual  and  inde- 
pendent, they  continue  so  throughout,  though  the 
plaintiff  has  covenanted  to  do  certain  acts  on  his 
part,  in  the  intermediate  time,  between  the  per- 
formance of  the  different  acts  to  be  done  by  the 
defendant. 

WUrox  v.  Ten  Eyrk,  (78)    964 

5.  The  covenant  for  quiet  enjoyment  In  a  deed, 
extends  only  to  the  possession,  and  not  to  the  title : 
and  such  a  covenant  is  not  broken,  unless  there  t>e 
an  eviction  of  the  covenantee,  or  a  disturbance  of 
his  possession. 

Kortz  v.  Carpenter,  (120)    967 

6.  A  cpvenanted  to  convey,  by  a  good  and  suffi- 
cient deed,  a  certain  lot  of  land  to  B,  on  or  before  a 
certain  day ;  and  B  covenanted  to  reconvey  the 
same  to  A  at  the  same  time,  by  mortgage,  as  securi- 
ty, and  also  to  execute  a  bond  for  the  consideration 
money ;  B  brought  an  action  of  covenant  against  A, 
and  averred  that  he  was  always  ready  to  execute  the 
mortgage  and  bond,  &c.    It  was  held  that  the  cove- 
nants were  mutual  and  dependent ;  that  the  aver- 
ment of  readiness  to  perform  by  the  plaintiff  was 
sufficient ;  and  that  from  the  nature  of  the  cove- 
nant, he  was  not  bound  to  seal  and  tender  a  mort- 
gage before  A  had  conveyed,  or  tendered  a  convey- 
ance of  the  land  to  him. 

West  v.  Emmons,  (179)    986 

CRIERS  FEES-1. 

The  crier  is  entitled  to  his  fees  for  calling  actions 
and  ringing  the  bell  at  the  sittings  and  circuits. 

Anonymovg,  (312)    155 


DAMAGES-2. 
See  Slander,  2. 

DAMAGE  FEASANT-2. 
See  Impounding  of  Cattle. 
DEBTORS,  ABSENT  AND  ABSCONDING— 1. 
See  Absent  and  Absconding  Debtors. 

DEBTORS  IMPRISONED-2. 

See  Insolvent  Debtors. 

DEBTORS,  INSOLVENT-1. 
See  Insolvent  Debtors. 

DEBTORS  INSOLVENT— 2. 
See  Insolvent  Debtors. 

DEBTORS  INSOLVENT— 4. 
See  Insolvent  Debtors. 

DECEIT,  ACTION  FOR— 2. 
See  Pleas  and  Pleadings,  19. 

DECLARATION-2. 
See  Pleas  and  Pleadings.    Verdict. 
DEED-1. 

1.  The  term  northerly,  in  a  grant  or  deed,  where 
there  is  no  object  mentioned  to  direct  the  inclina- 
tion of  the  course  towards  the  east  or  west,  is  con- 
strued to  mean  due  north. 

Brandt,  ex  dem.  Walton,  v.  Ogden,      (156)    94 

2.  The  proof  of  the  execution  of  a  deed  cannot  be 
taken  by  a  judge  of  the  State  out  of  the  State. 

Jactoion,  ex  dem.,  v.  Humphrey,          (498)    224 

DEED— 2. 

1.  A  contracted  with  B.  to  convey  to  him  a  certain 
lot  of  land,  in  the  township  of  Lysander,  contain- 
ing 600  acres.    A  delivered  a  deed  to  B  for  the  lot, 
according  to  its  usual  description,  and  as  contain- 
ing 600,  acres,  more  or  less.  On  a  survey  of  the  lot,  it 
was  found  to  contain  only  451  acres.    In  an  action 
brought  by  B,  against  A,  on  his   contract,  it  was 
held  that  the  quantity  of  acres  was  matter  of  de- 
scription, and  that  the  delivery  of  the  deed  for  the 
lot  of  land,  according  to  its  usual  and  known  de- 
scription, was  a  performance  of  the  contract. 

MatmetaLv.Peonon,  (37)    291 

2.  A  deed  of  land  in  Onondaga,  duly  acknowl- 
edged in  May,  1795,  but  not  recorded,  cannot  be  re- 
ceived in  evidence  without  proof  of  its  execution. 

Jackson,  ex  dent.,  i:  Shevard,  (77)    3O6 

3.  A  conveyed  land  to  B,  and  took  a  mortgage  of 
the  same    land  from  B,  to   secure  the  purchase 
money.    B  agreed  with  C  to  let  him.  have  the  land, 
and  C  took  possession  under  the  agreement.    A  and 
B,  afterwards,  agreed  to  cancel  their   respective 
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deeds,  which  was  done.  In  an  action  by  persons 
holding  under  A  against  C,  to  recover  the  posses- 
sion, it  was  held  that  the  mere  cancelling  of  a  deed 
does  not  destroy  its  operation,  and  that  the  legal 
title  by  the  mortgage  was  in  A,  and  that  the  per- 
sons claiming  under  him  must  recover  in  eject- 
ment. 

Jackson  ex  dem.,  v.  Chase,  (84)    3O8 

4.  A  mistake  in  the  date  of  a  deed,  does  not  viti- 
ate it. 

Jacltson,  ex  dem.,  v.  SofcoonmoJrcr,    (230)     365 

5.  Where  the  consideration  of  a  deed  is  expressed 
to  be  for  a  certan  sum  of  money,  without  mention- 
ing any  s  um,  it  is  a  sufficient  consideration. 

Id.  (Ift.)    36& 

6.  Proof  of  a  deed  by  a  surviving  grantor,  in 
1750,  who  swo  re  that  the  other  grantors  were  dead, 
and  had  exec  uted  the  deed,  is  sufficient,  it  being  an 
ancien  deed  ,  and  prior  to  the  Act  of  1771. 

Id.  (Ib.)    365 

7.  A  sheriff  executed  a  deed  of  land  purchased  at 
auction,  and  delivered  it  to  the  attorney  of  the 
plaintiff,  to  be  delivered  to  the  grantee,  on  the  pay- 
ment of  the  purchase  money ;  it  was  held  to  be  an 
escrow,  and  that  until  the  condition  was  performed, 
the  title  continued  in  the  debtor  whose  land  had 
been  thus  taken  and  sold  under  the  fieri  facias. 

Jackson  ex  dem.  Gratz,  v.  Catlin,        (248)    371 

8.  Proof  that  the  grantor  was  very  ignorant  and 
illiterate,  and  could  not  read  writing,  and  that  the 
deed  was  not  read  to  him,  is  not  sufficient  to  avoid 
a  deed,  unless  it  be  proved  also,  that  he  requested 
it  to  be  read.  v 

Hellenbecketux.v.Dewitt,  (404)    429 

DEED— 3. 

1.  A  deed  for  a  military  lot  of  land  in  the  County 
of  Onondaga,  dated  in  June,  1794,  and  proved  the 
5th  September,  1797,  in  the  manner  prescribed  by 
the  Act  of  the  llth  February,  1797,  was  held  to  be 
sufficiently  proved  to  be  recorded ;  and  the  tran- 
script of  the  record  of  a  deed  so  proved  may  be 
read  in  evidence. 

Jackson,  ex  dem.,  v.  Todd,  (300)    613 

2.  Where  a   deed  will   inure  several  ways,  the 
grantee   shall  have   his   election    which   way   to 
take  it. 

Jackson,  ex  dem.  Klock,  v.  Hudson,    (375)    639 

3.  An  exception  in  a  deed  shall  be  taken  most 
favorably  to  the  grantee,  and  if  the  thing  excepted 
be  not  set  down  or  described  with  certainty,  the 
grantee  shall  have  all  the  benefit  which  may  arise 
from  such  defect. 

Id.  (lb.)    639 

4.  A  writing  in  the  form  of  articles  of  agreement, 
containing  a  covenant  to  convey  lands,  and  con- 
cluding with  a  penalty  for  the  nonperf  ormance  of 
the  covenant,  though  it  contained  words  of  bar- 
gain and   sale,    or    an    absolute    conveyance,    in 
presenti,  to  one  of  the  parties  and  to  his  heirs, 
was  held  to  be  no  more  than  an  agreement  to  con- 
vey. 

Jackson,  ex  dem.  Ludlow,  v.  Meyers,  (388)    643 

5.  The  intent  of  the  parties  to  an  agreement  or 
deed,  when  apparent,  and  not  contrary  to  any  rule 
of  law,  will  control  the  technical  words  used  in  the 
instrument. 

Id.  (Ib.)    643 

6.  A  bargain  and  sale  of  land  to  A  "  to  hold  the 
same  to  A  in  trust  for  B  and  C  and  their  respective 
heirs  and  assigns  forever,  in  fee-simple,"  creates 
only  a  life  estate  in  A,  and  at  his.  death,  the  legal 
estate  reverts  to  the  grantor,  and  B  and  C  can 
only   resort  to  a  court  of  equity  to  enforce  the 
trust. 

Id.  (Ib.)    643 

7.  A  use  in  a  bargain  and  sale  can  be  limited  only 
to  the  bargainee,  who  cannot  be  seized  to  any  other 
use  but  his  own. 

Id.  (Ib.)    643 

8.  P.  gave  to  G.  a  writing  as  follows :    "  This  is  to 
certify,  that  I  have  bargained  and  sold  the  one  half 
of  lot  No.  30,  in  the  location  of  the  Great  Sable,  for 
14s.  per  aci-e,  to  Ruf  us  Greene,  the  interest  to  com- 
mence from  the  1st  July,  1792 ; "  it  was  held  that 
this  was  a  mere  agreement  for  a  conveyance,  and 
did  not  amount  to  a  conveyance  or  lease. 

Jackson,  ex  dem.  Green,  v.  Clark,       (424)    655 

9.  The  words  "  for  value  received,"  in  a  deed,  im- 
port a  sufficient  consideration  to  raise  a  use  to  the 
bargainer;  and  the  words  "  make  over  and  grant," 
are  sufficiently  operative  to  convey  lands  by  way  of 
a  use. 

Jackson,  ex  dem.  v.  Alexander.  (484)    677 


See  Grant. 
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1.  A  deed,  after  It  has  been  executed,  may  be  al- 
tered in  a  material  part,  with  the  consent  of  the 
parties,  without  effecmg  its  validity. 

Woottey  et  al.  v.  Constant,  (54)    742 

2.  The  certificate  of  the  proof  or  acknowledg- 
ment of  a  deed,  token  before  a  judge,  is  not  conclu- 
sive ;  but  the  party  affected  by  the  deed  may  con- 
test its  validity,  and  the  force  and  effect  of  the  for- 
mal proof. 

Jackson,  ex  dem.,  v.  Schoonmaker,    (161)    78O 

3.  A  deed  may  in  its  operation  be  made  to  relate 
back  to  the  time  of  the  contract  for  the  purchase 
of  the  land,  as  between  the  same  parties,  and  for 
the  furtherance  of  justice:  but  not  so  as  to  do 
wrong  to  strangers. 

Jackson,  ex  dem.  Oriswold,  v.  Bard,    (230)    8O5 

4.  Where  G.,  by  a  writing  under  his  hand  and 
seal,  gave  to  H.  the  privilege,  during  his  pleasure, 
to  occupy  a  certain  piece  of  land,  and  H.  after- 
wards sold  the  land  to  C.,  it  was  held  that  the  in- 
strument given  by  G.  was  a  mere  personal  license  or 
privilege  to  occupy,  which  was  determined,  as  soon 
as  H.  undertook  to  convey  the  premises. 

Jackson,  ex  dem.,  v.  Babeock,  (418)    867 

DEED— 5. 

A  conveyance  or  assurance  is  good  and  perfect, 
without  warranty  or  personal  covenants. 

Nixon  v  Hyserott,  (58)    947 

See  Covenant,  1, 2,  4,  6.    Authority  3.    Seal. 

DEED  LOST-3. 
See  Evidence,  8. 

DEFEASANCE-2. 
See  mortgage,  10, 11. 

DEMURRER-1. 

See  Pleadings,  2,  7. 

DEMURRER— 8. 

See  Pleas  and  Pleadings. 

DEMURRAGE— 3. 

R.,  the  owner  of  a  ship,  entered  into  a  written 
agreement  with  B.  to  carry  certain  goods  in  the  ves- 
sel from  New  York  to  Surinam,  and  to  bring  back 
a  certain  cargo  from  that  place  to  New  York ;  and 
B.  agreed  to  pay  $2,600  for  the  freight;  but- if  acci- 
dent should  prevent  the  delivery  of  the  return 
cargo,  then  he  was  to  pay  only  $1,300,  and  R.  en- 
gaged that  the  vessel  should  lie  35  days  at  Surinam, 
to  unload  and  reload.  The  vessel  staid  the  35  days 
and  the  return  cargo  not  being  ready,  she  staid  20 
days  longer,  at  the  request  of  the  agent  and  con- 
signee of  B.,  who  had  no  control  over  the  vessel ; 
and  having  brought  back  the  return  cargo,  B.  paid 
the  $2,600  freight.  In  an  action  of  assumpsit. 
brought  by  R.  against  B.  to  recover  a  compensation 
for  the  detention  of  the  vessel  beyond  the  time 
stipulated,  in  the  nature  of  demurrage,  it  was  held 
that  as  the  written  contract  contained  no  stipula- 
tion to  pay  demurrage,  and  no  implied  assumpsit  to 
pay  it  could  arise  from  the  act  of  the  consignee  of 
the  goods,  who  had  no  authority  to  bind  B.  as  to 
demurrage,  the  plaintiff  was  not  entitled  to  re- 
cover. 

Robertson  v.  Belhune  et  al.,  (342)    628 

DEMURRER  TO  EVIDENCE— 1. 
On  a  demurrer  to  evidence,  the  court  will  infer 
every  fact  which  the  jury  could  have  done,  had  the 
cause  been  left  to  their  decision  on  the  evidence. 
Patrick  v.  HaUett  &  Bowne,  (241)    127 

DEMURRER  TO  EVIDENCE— 5. 
On  a  demurrer  to  evidence,  everything  which  the 
jury  might  reasonably  infer  from  the  evidence  de- 
murred to  will  be  considered,   by  the  court,   as 
admitted. 

Lewis  v.  Few,  (1)    929 

DEPUTY— 5. 

See  Under-Sheriff. 

DETINUE-3. 
See  Trover. 

DEVIATION— 2. 
See  Insurance,  17. 

DEVISE— 1. 

C.  by  his  last  will  and  testament,  after  charging 
his  estate  with  the  payment  of  a  debt,  providing  for 
his  wife,  &c.,  devised  his  real  and  personal  estate 
to  his  four  sons  and  a  daughter  Elizabeth,  and  then 
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added.  "  Further,  my  mind  and  will  is,  that  if  nnyof 
my  -.iiil  sons,  William,  Jacob,  Thomas  and  John,  or 
my  daughter  Mary,  shall  happen  to  die,  without 
heirs  male  of  their  bodies,  that  then  the  lands  shall 
return  to  the  survivors  to  be  •  •(|iiiill.v  divided  l>e- 
tween  them:"  it  was  held  tlutt  these  words  did  not 
create  an  estate-tail,  but  a  remainder  over  in  lee  to 
the  survivors,  on  failure  of  the  male  heirs  of  the 
person  first  dying. 

/  -v.M/iV/f et  al.  v.  Cornell.  (440)    203 

See  Dower. 

DEVISE-2. 

1.  A  devised  certain  lands  to  his  wife  for  life,  and 
after  her  death,  to  his  son  I :.  his  heirs  and  assigns, 
forever.  The  son  died  in  the  lifetime  of  the  motlicr, 
without  iiiakiii.tr  any  disposition  of  the  lands  so  de- 
vised by  the  lat  her ;  it  was  held  that  B  had  a  vested 
estate  in  remainder,  on  the  death  of  A,  and  which 
descended  to  the  heirs  of  B,  on  his  death. 

}\'in:i>!f  r.  Fonda,  (288)    885 

2.  W.  devised  "two  thirds  of  his  real  and  personal 
estate  to  his  wife,  to  be  disposed  of  at  her  pleasure, 
after  the  death  of  his  grandson,  T."    It  was  held 
that  the  wife  took  an  estate  in  fee,  and  that  after  the 
dentil  of  T.,  the  two  thirds  became  vested  in  the  de- 
visees of  W. 

Jackson,  ex  dem.,  v.  Coleman,  (391)    425 

DEVISE— 3. 

Where  A_.  devised  "  all  his  estate,  real  and  and  per- 
sonal, to  his  six  children,  to  be  equally  divided  be- 
tween them,  share  and  share  alike ;  but  if  any  of 
them  died  before  arriving  at  full  age,  or  without 
lawful  issue,  that  then  his,  her,  or  their  part  or 
share  should  devolve  upon  and  be  equally  divided 
among  the  surviving  children,  and  to  their  heirs  and 
assigns  forever : "  this  was  held  to  be  a  good  devise 
over,  by  way  of  executory  devise,  and  that  the  share 
of  one  of  the  children,  who  died  without  issue, 
after  the  death  of  four  of  the  other  children  who 
left  issue,  went  to  the  only  surviving  child. 

Jackson,  ex  dem.,  v.  Blanshan,  (292)    61O 

DEVISE— 4. 

1.  P.  devised  lands  to  his  daughter  C.  "during  the 
term  of  her  life,  and  immediately  after  her  death, 
unto  and  among  all  and  every  such  child  and  chil- 
dren as  the  said  C.  shall  have,  lawfully  begotten,  at 
the  time  of  her  death,  in  fee-simple,  equally  to  be 
divided  between  them,  share  and  share  alike."    It 
was  held  that  the  four  children  of  C..  who  were 
living  at  the  time  of  the  devise,  and  at  the  death  of 
the  testator,  took  a  vested  remainder  in  fee ;  and 
that  in  case1  there  had  been  any  children  bora  after- 
wards, the   estate   would   have   opened   for  their 
benefit ;  and  that  the  children  of  a  daughter  of  C., 
wh^  died  in  the  lifetime  of  her  mother,  were,  there- 
fore, entitled  to  the  share  of  the  daughter  of  C., 
who  was  living  at  the  death  of  the  testator. 

Doe,  ex  dem.  et  al.,  v.  Prwoost,  (61)    744 

2.  A  devise  to  a  witness  to  a  will  is  absolutely 
void. 

Jackson,  ex  dem.  Denniston,  v.  Den- 
niston. (311)    833 

DISCOVERY-4. 

See  Chancery,  3. 

DISSEISIN-4. 

See  Ejectment,  11. 

DIVORCE— 1. 

A  citizen  of  this  State  married  a  wife  in  this  State 
and  after  living  together  for  more  than  a  year,  the 
wife  left  her  husband  and  went  into  the  State  of 
Vermont,  and  there  obtained  a  divorce,  under  the 
laws  of  that  State,  on  the  ground  of  ill-treatment 
and  severe  temper,  and  then  returned  to  this  State, 
where  she  has  since  resided.  In  an  action  brought 
by  her  against  her  husband,  to  recover  the  alimony 
adjudged  to  her  by  the  decree  of  the  court  in  Ver- 
mont .which  granted  the  divorce,  it  was  held  that 
the  domicil  of  the  wife  was  not  changed  by  her 
going  into  Vermont,  and  residing  there ;  that  such 
conduct  was  an  evasion  of  the  laws  of  this  State, 
which  docs  not  allow  of  a  divorce  except  for  adul- 
tery :  and  that  no  action  could  be  maintained  here 
on  the  decree  of  the  court  of  Vermont. 

Jackson  v.  Jackson,  (424)    197 

DOWER— 1. 

A  husband  devised  certain  articles  of  furniture 
and  forty  pounds  in  money  to  his  wife,  "  in  lieu  and 
stead  of  every  other  claim  or  pretension  to  his  es- 
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tato."    It  was  held  that  this  legacy  or  bequest  did 
not  bar  the  wife's  right  to  dower  at  law. 

Larrdbee  et  ux.  v.  Van  Alstime,        (307)    162 
See  Practice,  16. 

DOWER-2. 

1.  M.,  having  been  in  possession  of  land  for  ten 
years,  conveyed  it  in  fee,  to  E.,  who  continued   in 
possession  twelve  years,  when  the  land  was  sold 
under  a  Hrri  foetdt.  against  the  property  of  E.,  and 
purchased  by  M.    In  an  action  of  dower,  brought 
by  the  widow  of  E.,  it  was  held  that  there  was  j/iima 
facie  evidence  of  seisin  in  her  husband,  so  as  to  en- 
title her  to  dower. 

Emi/ree  v.  Ellis,  (119)    323 

2.  Where  the  defendant   acknowledged  thai    he 
got  his  title  from  one  who  claimed  to  nold  as  de- 
visee, under  the  will  of  the  grantors  to  E.,  this  was 
held  to  be  a  recognition  of  the  title,  under  which  E. 
held. 

Id.  (Ib.)    323 

3.  The  demandant  in  dower  is  not  entitled  to  dam- 
ages, unless  the  husband  died  seized. 

Id.  (Ib.)    323 

4.  Where  land  is  alienated  by  the  husband,  the 
wife,  after  his  death,  is  entitled  to  dower  only,  ac- 
cordintr  to  the  value  of  the  land  at  the  time  of 
alienation. 

Humphrey,  Widow,  v.  PMnney,          (484)    459 

5.  A  plea  of  tout*  temps  prist  is  a  proper  plea  in 
dower,  and  the  demandant,  instead  of  demurring 
to  such  plea,  ought  to  pray  judgment  according  to 
the  tender., 

Id.  (Ib.)    459 

DOWER— 5. 

The  dower  of  the  widow  cannot  be  affected  by  the 
proceedings  of  heirs  to  make  partition  under  the 
act :  she  is  not  a  tenant,  nor  is  she  bound  to  appear 
in  the  suit  for  partitition  :  her  rights  do  not  come 
within  the  purview  of  the  act. 

Bradshaw  v.  Callayhan,  (80)    954 

See  Partition. 


EJECTMENT- 1. 

1.  To  maintain  a  title  on  a  claim  of  adverse  pos- 
session, such  possession  must  be  adverse  at  its  first 
commencement,  and  continue  so  uninterruptedly, 
for  20  years. 

Brandt,  ex  dem.,  v.  O.  A.  D.  Ogden,       (156)    94 

2.  The  deed  of  a  person  out  of  possession  being 
void,  does  not  preclude  the  grantor  from  bringing 
an  action  of  ejectment  to  recover  possession  of  the 
same  premises. 

Jackson,  ex  dem.,  v.  Vredenbergh,         (159)    97 

3.  Where  A  entered  on  the  land  of  B  with  his  per- 
mission, but  without  any  reservation  of  rent,  and 
continued  in  possession  18  years,  and  made  improve- 
ments, it  was  held  that  he  was  a  tenant  from  year 
to  year,  an  entitled  to  a  notice  to  quit. 

Jackson,  ex  dem.,  v.  Bryan,  (322)    159 

See  Evidence,  4,  5,  6. 

EJECTMENT-2. 

Where  the  plaintiff  in  ejectment  had  been  in 
peaceable  possession  of  the  premises,  for  three 
years,  and  the  defendant  afterwards  entered  with- 
out any  color  of  right,  it  was  held,  that  the  posses- 
sion ot  the  plaintiff  was  sufficient  to  enable  him  to 
maintain  ejectment  against  the  defendant,  who  was 
to  be  considered  as  a  trespasser. 

Jorfoon,  ex  dem.,  v.  Hnz<  n,  (22)    286 

2.  A  mortgagee,  before  he  can  bring  an  action  of 
ejectment   against   the  mortgagor   in   possession, 
must  give  six  calendar  months'  notice  to  quit,  be- 
fore service  of  the  declaration. 

Jackson  v.  Laughhead,  (75)    3O5 

3.  Where  the  legal  title  is  in  the  plaintiff,  in  an 
action   of  ejectment,  the  defendant    will  not  be 
allowed  to  set    up  an  equitable  title  in  defense, 
against  the  action  at  law. 

Jackson,  ex  dem.,  t>.  Pierce,  (221)    362 

4.  To  make  out  an  adverse  possession  in  eject- 
ment, the  defendant  must  show  a  substantial  in- 
closure,  an  actual  occupancy,  definite,  positive  and 
notorious.    A  mere  possession  fence,  as  it  is  called, 
made  by  felling  trees  and  lopping  them  one  upon 
another,  round  the  land,  is  not  sufficient. 

Jackson,  ex  dem.,  v.  Schoonmaker,    (230)    365 

5.  After  a  recovery  in    ejectment,  the  plaintiffs 
brought  an  action  for  the  mesnc  profits,  but  before 
it  was  tried  the  defendant  brought  an  action  of 
ejectment  against  the  former  plaintiffs  (who  had 
been  put  into  possession  of  the  premises)  and  re- 
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covered,  and  then  pleaded  the  recovery  In  bar  of 
the  plaintiffs'  action,  for  the  mesne  profits,  but  it 
was  held  that  the  plaintiff,  after  a  recovery  in 
ejectment,  is  entitled  to  his  mesne  profits,  though 
it  should  appear  that  the  defendant  had  a  better 
title. 

Benson  et  al.  v.  Matstlorf,  (369)    416 

6.  In  an  action  of  ejectment  against  five  defend- 
ants,   they  all  appeared  and  pleaded  jointly,  and 
entered  into  the  consent  rule  jointly.    On  the  trial, 
it  appeared  that  two  of  the  defendants  occupied 
distinct  parcels  of  the  premises  iu  severalty,  and 
that  the  other  three  defendants  possessed  the  resi- 
due of  the  mvmistJS  jointly.    And  it  was  held  that 
the  plaintiff  was  bound  to  prove  a  joint  possession 
of  all  the  defendants. 

Jackson,  ex  dem.,  v.  Hazen,  (438)    443 

7.  Where  the  defendant  had  been  in  possession 
ten  or  twelve  years,  and  about  six  years  after  he 
entered,  one  of  the  lessors  of  the  plaintiff  told  him 
he  might  continue  in  possession,  and  work  on  the 
land  as  his  own,  for  he  would  sell  it  to  him,  though 
the  defendant,  at  the  trial,  disclaimed  holding  ad- 
versely, it  was  held  that  the  entry  of  the  defendant 
was  adverse;  and  that  the  relation  of  landlord  and 
tenant  did  not  exist  so  as  to  entitle  the  defendant 
to  a  notice  to  quit,  previous  to  bringing-  the  ac- 
tion. 

Jackson,  ex  dem.,  v.  Tyler.  (444)    444 

See  Deed.  3.    Evidence,  9.    Soldiers'  Title. 

EJECTMENT— 3. 

1.  In  an  action  of  ejectment,  on  several  demises, 
one  of  which  was  from  the  trustees  of  the  parish  of 
Newburgh, brought  to  recover  the  possession  of  the 
glebe,  part  of  500  acres  of  land,  granted  by  charter 
of  incorporation,  in  1752,  for  the  use  of  a  minister  of 
the  Church  of  England,  against  a  tenant,  claiming 
to  hold   under   the  trustees   of  the  same  parish, 
elected  pursuant  to  an  act  of  the  Legislature,  passed 
in  April,  1803,  relative  to  the  same  glebe,  it  was  held 
that  the  lessors  of  the  plaintiff  were  not  entitled  to 
recover  the  premises  against  the  tenant  in  posses- 
sion. 

Jackson,,  ex  dem.,  v.  Nestles,  (115)    547 

2.  An  acknowledgment,  by  a  defendant,  in  an 
action  of  ejectment,  that  he  went  into  possession 
under  one  of  the  lessors  of  the  plaintiff,  was  held 
sufficient  evidence  to  enable  the  plaintiff  to  recover ; 
it  being  a  matter  of  fact  for  the  jury  to  decide 
whether  the  defendant  held  under  any  of  the  lessors 
of  the  plaintiff  or  not. 

Jackson,  ex  dem.,  v.  Dobbin,  (223)    585 

3.  W.,  having  been  turned  out  of  the  possession  of 
a  lot  of  land,  under  a  judgment  by  default  against 
him,  in  an  action  of  ejectment  by  D.,  afterwards 
brought  his  action  of  ejectment  to  recover  the  pos- 
session, and  showed  that  he,  and  those  under  whom 
he  claimed,  had  been  in  the  actual  and  quiet  posses- 
sion of  the  premises  in  question,  from  1765  to  1803, 
when  he  was  ejected  by  D.    It  was  held  that  such  a 
possession  was  a  sufficient  and  conclusive  evidence 
of  title,  notwithstanding  that,  by  a  recent  survey  of 
the  tract,  and,  according  to  a  partition  deed  of  1744, 
the  premises  in  question  were  actually  included  in 
the  bounds  of  an  adjoining  lot,  released  to  D.,  by 
the   deed  of  partition,  under  which  those  under 
whom  W.  claimed  originally  took  possession,  and 
although  W.  had  suffered  a  judgment  by  default 
against  him. 

Jeukson,  ex  dem.,  v.  Dieffcndttrf 
etal.,  (269)    603 

4.  Where  a  location  is  made  under  a  deed  and  sur- 
vey, and  an  undisturbed  possession  held  according 
to   such   location   for  38  years,    it   shall  prevail, 
though,  by  a  subsequent  survey,  it  appear  that  such 
location  was  not  accurately  made. 

Id.  (Ib.)    602 

5.  A,  as  the  owner  of  land  in  the  patent  of  Van 
Shaick,  permitted  B,  in  1791.  to  occupy  the  land,  for 
which  B  paid  him  rent.    In  1794,  commissioners  ap- 
pointed by  the  Legislature  to  settle  the  boundaries 
between   the   patent  of  Van  Shaick  and  that  of 
Kayaderosseras,  made  an  award,  by  which  the  land 
of  A  was  determined  to  be  within  the  latter  patent, 
on  which  A  said  he  gave  up  all  claim  to  the  land, 
and  B,  with  the  knowledge  of  A,  purchased  it  of  the 
proprietors,  under  the  Kayaderosseras  patent.  Ten 
years    after,    during    which    time   no    rent    was 
demanded  of  B,  A,  conceiving  himself  not  bound 
by   the  award  of  the  commissioners,  brought  an 
action  of  ejectment  against  B,  and  attempted  to  re- 
cover on  the  ground  of  the  possession  of  B,  as  his 
tenant,  from  1791 ;  it  was  held  that  A,  having  so 
long  acquiesced  in  the  award  of  the  commissioners, 
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and  having  permitted  B  to  attorn  to  a  stranger, 
could  not  recover  on  his  tenancy  or  possession,  but 
must  prove  a  title. 

Jackson,  ex  dam.,  v.  Welden,  (283)    6O7 

0.  Where  the  defendant  in  ejectment  sets  up  an 
outstanding  title,  it  must  be  a  present,  subsisting 
and  operative  title,  otherwise,  the  presumption  is, 
that  such  title  in  a  stranger  has  been  extinguished. 

Jackson,  ezdetn.  Klock,  v.Hitilsnii,     Ci75)    639 

7.  The  possession  of  the  native  Indians  is  not  such 
an  adverse   possession    as   to   render   subsequent 
alienations  by  patentees  of  the  land  possessed  bv 
them  void,  on  the  ground  of  maintenance. 

Id.  (lit.)    639 

8.  An  outstanding  title,  In  certain  Indians  of  the 
Mohawk  tribe,  was  held  to  be  extinguished,  as  the 
title  had  never  been  claimed  or  asserted,  and  the 
tribe  or  nation  had  become  extinct. 

Id.  (Ib.)    639 

9.  When  the  plaintiff  in  ejectment  claims  to  re- 
cover on  the  groTind  of  a  prior  possession,  that  pos- 
session must  be  clearly  and  unequivocally  proved. 

Jackson,  ex  dem.  Lunlnw,  v.  Metiers,  (388)    643 

10.  The  payment  of  taxes,  and  the  execution  of 
partition  deeds,  are  not  evidence  of  an  actual  pos- 
session, though  they  show  a  claim  of  title. 

Id.  (Ib.)    643 

11.  An  equitable  title  cannot  be  set  up  in  eject- 
ment against  the  legal  estate. 

Jackson,  ex  dem.,  v.  Deyo,  (422)    4J55 

12.  A  person  in  possession  of  land,  and  who  claims 
to  hold  in  fee,  is  not  entitled  to  notice  to  quit,  pre- 
vious to  bringing  the  action    of   ejectment ;  but 
there  must  be  a  tenancy,  or  existing  relation  of 
landlord  and  tenant. 

Id.  (]b.)    655 

13.  In  ejectment,  the  plaintiff  relied  on  a  judg- 
ment in  partition  only,  and  that  being  void,  it  was 
held  that  he  could  not  recover,  in  such  case,  his 
undivided  share,  without  deducing  a  regular  title, 
as  if  no  judgment  had  been  rendered. 

Jackson,  ex  dem.  Antell,  v.  Brown,    (459)    668 

14.  After  a  recovery  in  ejectment    by  default, 
against  the  causal  ejector,  the  lessor  of  the  plaint- 
iff  may  maintain  trespass  for  the  mesne   profits, 
against  the  tenant,  and  may  also  recover  the  costs 
of  the  action  of  ejectment ;  and  the  defendant  is  not 
allowed  to  offer  anything  in  evidence  against  the 
demand  of  the  plaintiff  which  might  have  been  set 
up  in  the  original  action. 

Baron  v.  Abeel,  (481)    676 

15.  An   acknowledgment    by   a   person   under 
whom  the  defendant  claims  to  hold,  that  he  went 
into  possession  under  the  lessors  of  the  plaintiff, 
is  conclusive  against  the  defendant,  as  to  the  ten- 
ancy. 

Jackson,  ex  dem.  Vandeuzen,  v. 

Scissam,  (499)    682 

See  Practice,  34. 

EJECTMENT— 4. 

1.  A  lessor  of  the  plaintiff  in  ejectment  cannot  be 
a  witness  in  the  cause. 

Jackson,  ex  dem.,  v.  Ogden,  (140)    772 

2.  Evidence  of  the  acts  of  the  lessor,  which  tend 
to  conclude  him  and  those  who  derive  title  under 
him,  is  admissible. 

Id.  (Ib.)    772 

3.  A  pei-son  who  has  been  in  possession  of  land 
eight  or  ten  years,  undercolor  of  title,  was  held  en- 
titled to  recover  in  ejectment  against  a  mere  in- 
truder or  trespasser. 

Jackson,  ex  dem.,  r.  Harder,  (202)    795 

4.  A  mere  intruder  on  land  will  not  be  allowed  to 
protect  himself  in  the  possession,  by  setting  up  an 
outstanding  title  in  a  stranger. 

Id.  (Ib.)    795 

5.  An  outstanding  title  in  a  stranger  cannot  be 
set  up  where  there  has  been  on  adverse  possession 
for  20  years. 

Id.  (Ib.)    796 

6.  A  claim  or  title  which  could  not  be  set  up  by 
a  person,  while  in  possession  of  land,  cannot  be  set 
up  by  an  other  person,  who  comes  into  possession, 
of  the  land  under  him. 

Id.  (Ih.)    795 

7.  Where  A  went  into  possession  of  land  under  an 
agreement  with  B  for  the  purchase ;  and  C  after- 
wards took  possession  under  an  agreement  with  A 
for  the  purchase,  the  possession  of  C  was  held  not 
to  be  adverse  to  the  title  of  B. 

Jackson  ex  dem. ,  p.  Bard,  ,       (230)    805 

8.  If  a  defendant  in  ejectment  claims  title,  as 
tenant  in  common,  he  ought  to  enter  into  the  com- 
mon rule  specially ;  otherwise,  if  he  enters  into  the 
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usual  consent  rule.  In-  cannot  object,  that  no  actual 
ouster  wan  pro\  cil  at  the  trial. 

./iir/,.s../i,  i:r  ilf  in.,  c.  Ih-iniMiui,  (311)     833 

9.  Neither  n  decent  cast,  nor  the  statute  of  limi- 
tations, will  bar  or  affect  the  riKht  of  a  remainder- 
man or  reversioner,  during  the  continuance  of  the 
particular  estates ;  nor  will  the  acts  or  laches  of  the 
tenant  in  possession  effect  the  party  entitled  in  re- 
mainder. 

Jackxon,  c.i'il(  in.,  r.  Sflniinimaker,    (390)    858 

10.  An  entry,  to  avoid  the  statute,  must  be  an  en- 
try  I'm-  the  purpose  of  taking  possession. 

I<1.  (Ib.)    858 

11.  What  acts  amount  to  an  adverse  possession  or 
disseisin. 

Id.  (lit.)    858 

12.  In  ejectment,  a  person  who  has  no  claim,  nor 
any  subsisting  title  to  the  premises  in  question,  can- 
not be  made  lessor. 

Jackiuin,  c.c  i/em.,  v.  Richmond,          (483)    888 

13.  In  ejectment,  where  the  tenant  swears  to 
merits,  and  no  trial  has  been  lost,  a  regular  defaujt 
will  l>e  set  aside,  to  let  in  the  tenant  to  defend  his 
possession. 

Juck&m,  f.r  dem.,  r.  Stiles,  (489)    89O 

14.  After  a  Judgment  by  default,   against  the 
casual  ejector,  in  ejectment,  the  landlord  may  be 
let  in  to  appear  and  defend  :  and  if  he  be  an  alien, 
he  is,  at  the  time  when  he  is  let  in  to  defend,  in  sea- 
son, to  petition  for  the  removal  of  his  cause  into  the 
Court  of  the  United  States. 

Jackson,  ej-  <lem.,  v.  Stiles,  (493)    891 

16.  Where  actions  of  ejectment,  after  judgment 
by  default  against  the  casual  ejector,  are  removed 
into  the  Circuit  Court  of  the  United  States,  this 
court  will  order  all  further  proceedings  on  such 
judgment  to  stay,  until  the  further  order  of  the 
court. 

Id.  (15.)    891 

See  Mortgage,  2. 3. 

EJECTMENT— 5. 

1.  Where  A,  by  his  attorney,  executed  a  lease  to 
B  for  three  years,  and  after  the  expiration  of  the 
term,  B  applied  to  the  attorney  to  know  if  he  was 
authorized  by  A  to  renew  the  lease,  and  the  attor- 
ney replied  that  he  was  not,  but  that  B  might  con- 
tinue in  possession  until  be  heard  from  A.    It  was 
held  that  B  was  a  mere  tenant  at  sufferance  after 
the  expiration  of  the  lease,  and  not  entitled  to  a 
notice  to  quit,  previous  to  bringing  an  action  of 
ejectment. 

Jackxon,  exdem^v.Parknurst,          (128)    97O 

2.  An  action  of  ejectment  was  brought  against 
five  defendants,  who  entered  into  the  consent  rule, 
jointly,  ana  pleaded  jointly.    They  severally  pos- 
sessed  the  premises  in  separate  parts,  and  the  jury 
found  each  of  the  defendants  separately  guilty,  as 
to  that  part  of  the  premises  in  his  separate  posses- 
sion, and  not  guilty  as  to  the  other  parts,  possessed 
by  the  other  defendants ;  it  was  held  that  the  plaint- 
iff was  entitled  to  judgment  against  all  the  defend- 
ants, severally,  according  to  the  verdict. 

Jackson,  ex  dem.,  r.  Wondset  at.,      (278)    1O18 

3.  In  an  action  of  ejectment  where  the  defendant 
alleges  that  the  lessor  of  the  plaintiff  has  taken  pos- 
session of  more  land  than  was  recovered  by  the 
verdict,  the  court  will  order  a  writ  of  restitution  ; 
but  where  the  fact  is  doubtful,  the  proper  course  is 
to  award  a  feigned  issue  to  try  the  question. 

Jackson,  ex  dem.,  v.  Hashrouck,       (366)    1O48 

4.  If  a  person  out  of  possession  conveys  land  held 
adversely  by  another,  such  conveyance  is  void  ;  but 
the  title  remains  in  the  grantor,  so  as  to  enable  him 
to  maintain  ejectment ;  and  where,  in  an  action  of 
ejectment,  several  demise's  were  laid,  one  from  the 
grantor  and  another  from  the  grantee  of  such  a 
deed,  it  was  held  that  the  plaintiff  might  recover, 
though  he  could  not  on  the  demise  of  the  grantee 
only. 

William*  v.  Jackxnn,   ex  dem. 
Tibhits  et  al.  (in  error),  (489)    1O88 

ELECTION-2. 
See  Agreement,  1. 

ENTRY  ON  LAND— 4. 

1.  Neither  a  descent  cast,  nor  the  statute  of  limi- 
tations, will  bar  or  effect  the  right  of  a  remainder- 
man or  reversioner.  during  the  continuance  of  the 
particular  estate  ;  nor  will  the  acts  or  laches  of  the 
tenant  of  the  particular  estate,  effect  the  party  en-- 
titled in  remainder. 

Jackson  et  dem.,v.  Schoonmalier,       (390)    858 

2.  An  entry,  to  avoid  the  statute  of  limitations, 
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must  !H'  mi  entry  for  the  purpose  of  taking  pos- 
session . 

Id.  (Ifc.)     858 

ENTRY  ON  LAND-5. 

Where  A  died  possessed  of  land,  leaving  a  widow 
and  three  infant  children,  and  the  widow  entered 
and  kept  possession,  the  presumption  of  law 
was  held  to  be,  that  she  entered  as  guardian  in 
socage  to  her  children,  and  was  possessed  by  right. 
B\rrne  v.  Van  Hoesen,  (66)  95O 

EQUITY  OF  REDEMPTION-2. 
See  Mortgage,  9. 

ESCAPE— 1. 

See  Sheriff. 

ESCAPE-2. 

I  P.  In  an  action  of  debt  against  a  sheriff,  for  an  es- 
cape of  a  debtor  in  custody  on  a  co.  «i.,  no  interest 
is  allowed.  The  amount  of  the  original  judgment 
is  all  that  can  be  recovered. 

Rmcscm  v.  Dole,  (454)    448 

2.  Aliter,  in  an  action  on  the  case,  the  Jury  may 
allow  interest  in  the  assessment  df  the  damages. 

Id.  (11.)    448 

ESCAPE-4. 

Where  a  prisoner  in  execution,  who  has  given 
security  for  the  liberties,  according  to  the  statute, 
goes  beyond  the  limits,  and  returns  before  an  ac- 
tion brought,  though  the  sheriff  could  not  restrain 
him,  and  this  is  neither  a  negligent  nor  voluntary 
escape,  yet  the  sheriff  under  the  statute,  is  liable  to 
an  action  for  an  escape,  in  the  first  instance ;  and 
must  look  to  the  bail  he  has  taken  for  his  idemnity, 
the  bond  not  having  been  made  assignable. 

Tillman  v.  Lansing,  (45)    738 

See  Sheriff,  3,  4. 

ESCAPE— 5. 
See  Sheriff,  1,  2,  3,  4,  5,  8, 14. 

ESCHEAT— 3. 

On  a  traverse  of  an  inquest  of  office  found,  in  be- 
half of  the  people,  in  a  case  of  escheat,  the  traverser 
is  considered  as  a  defendant,  and  if  he  shows  that 
the  people  have  no  title,  though  he  prove  nothing 
but  a  bare  possession  in  himself,  he  will  be  entitled 
to  judgment. 

The  People  v.  Cutting,  (1)    5O7 

ESCROW— 2. 

See  Attainder,  Act  of,  2.    Deed,  7.    Evidence,  13. 
EVIDENCE-1. 

1.  In  an  action  for  a  libel,  can  the  defendant  give 
in  evidence,  under  the  general  issue,  the  general 
character  of  the  plaintiff,  in  mitigation  of  damages? 
Qucere. 

Foot  v.  Tracy,  (46)    52 

2.  In  an  action  for  a  libel,  the  defendant  may  give 
in  evidence  a  former  publication  of  the  plaintiff,  to 
which  the  libel  was  an  answer,  in  order  to  explain 
the  subject  matter,  occasion  and  intent  of  the  de- 
fendant's publication,  and  in  mitigation  of  dam- 
ages, 

Hotchkiss  v.  Lothrop,  (286)    144 

3.  Where  the  consideration  is  set  forth  in  a  writ- 
ten contract,  evidence  to  show  a  greater  or  different 
consideration  is  inadmissible. 

Schemerhorn  v.  Vanderneyden,  (139)    87 

4.  A  tenant  may  be  a  witness  in  an  action  of 
ejectment,  when  called  to  prove  a  fact  against  his 
interest. 

Jackson,  ex  dern.,  r.  Vredenbergh,         (159)    97 

5.  Evidence  of  the  declarations  of  a  person,  who 
has  given  a  deed  with  warranty^,  though  made  in 
ittlittdo  mortis,  cannot  be  received  to  support  a 
title  deduced  from  such  person ;  but  such  declara- 
tions are  evidence  to  show  in  what  character,  and 
with  what  intent,  such  person  entered. 

Id.  (lib.)    97 

6.  The  declarations  of  a  tenant  in  possession  are 
not  received  in  evidence  in  support  of  his  title; 
aitter,  if  such  declarations  are  against  his  interest. 

Waring  v.  Warren,  (340)    166 

7.  A  party  is  not  bound  to  produce  a  paper,  unless 
the  opposite  party  has  given  him  notice  for  that 
purpose. 

Id.  (Th.)    1«5 

8.  If  one  party  give  notice  to  the  other  to  produce 
a  paper  at  the  trial,  which  is  called  for  and  exam- 
ined by  him,  he  is  not,  therefore,  bound  to  read  it  in 
evidence. 

Kenny  r.  Clarkson  et  al.,  (385)    183 
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9.  In  an  action  by  A  against  B.  on  an  implied  war- 
ranty as  to  title  in  the  sale  of  a  horse,  record  of  the 
judgment  recovered  against  A  by  the  owner  of  the 
horse,  may  be  given  in  evidence  to  the  jury ;  notice 
of  the  former  suit  having  been  given  by  A  to  B, 
that  he  inisrht  defend  it. 

Blnwinl?.  i:  Babcock,  (517)    233 

10.  A  written  order  for  insurance  was  laid  before 
-the  insurers  by  the  broker,  who,  at  the  same  time. 
verbally  communicated  to  them  the  facts  said  to  be 
contained  in  the  order ;  the  broker  was  allowed  to 
give  evidence  of  his  verbal  communications  without 
producing  the  order  itself. 

/./.' 'i:i(ixton  v.  Delafield,  (533)    235 

11.  Where  the  complainant  in  chancery,  in  his  bill, 
inquired  as  to  the  consideration  of  anote,  but  asked 
nothing  as  to  usury,  and  the  defendant  in  his  answer 
-,Il--ed  usury,  it  was  held  that  the  indorsement  of 
the  note  was  prima/OOie  evidence  of  a  full  consid- 
eration, and  that  the  answer  of  the-defendant  was 
not  evidence  of  the  usury,  which  must  be  proved. 

Green  r.  Hart  (in  error),  .       (580)    255 

13.  The  evidence  hi  a  case  made  on  a  former  trial 
of  a  cause,  cannot  be  admitted  to  impeach  the  tes- 
timony of  the  same  witness  at  a  second  trial  of  the 
same  cause. 

Neilson  v.  Columbian  Ins.  Co.,  (301)    ISO 

i:>.  The  common  law  of  a  foreign  country  may  be 
proved  by  respectable  witnesses ;  but  foreign  stat- 
utes cannot  be  proved  by  parol. 

Kenny  v.  Clarkson  &  Van  Home.     (385)    183 
See  Insurance,  32,  36. 

EVIDENCE— 2. 

1.  To  make  a  record  in  a  former  suit  conclusive 
evidence  on  any  P9int,  it  should  appear  from  the 
record  thatsuch  point  was  in  issue. 

Mannu  v.  Harris,  (24)    286 

2.  Other  evidence  is  inadmissible  to  show  that  a 
particular  matter,  not  in  issue  on  the  record,  was 
taken  into  consideration  by  the  jury. 

Id.  (11).)    286 

3.  Parol  evidence  of  the  revocation  of  a  will  is  in- 
admissible. 

Jackson,  e.t  dem.,  v.  Kniffen,  (31)    289 

4.  Parol  evidence  may  be  received  to  show  that 
the  testator  executed  a  will  under  duress. 

Id.  (Tb.)    289 

5.  But  parol  evidence  of  the  subsequent  declara- 
tions of  the  testator,  as  to  the  execution  of  a  will 
under  duress  is  not  admissible. 

Id.  (Ib.)    289 

6.  In  a  suit  brought  on  a  mistake  allesred  to  be 
made  by  arbitrators,  in  the  calculation  of  the  sum 
awarded,  the  evidence  of  the  arbitrators,  is  inad- 
missible to  prove  the  mistake. 

Newland  v.  Douylass,  3O1 

7.  A  deed  made  in  1792,  for  lands  lying  in  Onon- 
daga  County,  duly  acknowledged  in  May,  1794,  but 
not  recorded,  was  not  allowed  to  be  read  in  evi- 
dence, without  proof  of  its  execution. 

Jackxon,  ex.  dem.,  v.  Shcpard,  (77)    8O6 

8.  A  case  made  between  the  assurers  and  the  as- 
sured, in  an  action  on  a  policy  of  insurance,  is  not 
admissible  evidence  in  another  suit,  in  which  the 
parties  are  different,  though  relative  to  the  same 
subject  or  policy. 

Elting  et  al.  v.  Scott  et  al.  (157)    337 

9.  A  map  of  partition  of  land,  with   the  partition 
indorsed,  though  of  ancient  date,  is  not  admissible 
evidence  to  prove  the  seisin  of  the  lessor  of  the 
plaintiff  in   ejectment,  especially  when  unaccom- 
panied with    possession,  and   without   showing   a 
prior  title  of  the  party  in  partition. 

Jackson,  ex  dem.  Beekman  et  al.,  v. 

Witter,  (180)    345 

10.  A  promissory  note  for  £40,  payable  in  lands, 
may    be   given  in   evidence,    under    the    money 
counts. 

Smith's  Adm'rv.  Smith,  (235)    367 

11.  The  exemplification  of  a  decretal  order  of  the 
Court  of  Chancery  is  not  admissible  evidence  on  a 
trial  in  a  court  of  law,  but  the  original  decree  must 
be  produced. 

WQgon  et  al.  v.  Conine,  (280)    383 

12.  An  execution  from  the  Court  of  Chancery  is 
not  admissible  evidence,  without    producing  the 
original  decree  on  which  it  was  founded. 

Id.  (Ib.)    383 

13.  Whether  a  writing  delivered  as  an    escrow, 
and  not  consummated  by  a  performance  of   the 
conditions,  can  be  received  in  evidence  to  show  the 
confessions  and  declarations  of  the  party,  relative 
to  the  subject  matter  of  the  paper.    Qucere. 

Lansing  v.  Oaine  et  al.  (300)    391 

13.  Evidence  of  the  usage  of  trade  may  be  ad- 
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mitted  to  explain,  but  not  to  contradict  a  settled 
rule  of  commercial  law. 

l''ritli  i).  Barker,  (327)    4O1 

15.  Evidence  of  usage  is  inadmissible  fa  explain 

the  language  of  a  deed  not  ambiguous  or  equivocal. 

Cortclyouv.  Van  Brundt,  (357)    412 

Ifi.  Under  a  notice  annexed  to  a  plea,  that  the  de- 
fendant will  give  in  evidence  a  prescriptive  right  of 
fishing  in  the  sea  adjoining  the  locus  in  yuo,  and  of 
using  and  occupying  the  shore  for  that  purpose, 
he  cannot  give  evidence  of  any  prescriptive  right 
to  erect  huts  on  the  shore  for  the  purpose  of  fish- 
ing. 

Id.  (Ib.)    412 

17.  Proof  of  the  confession  of  a  party  signing  an 
instrument  not  under  seal,  that  he  executed  it,  is 
sufficient  evidence,  without  calling  the  subscribing 
witness. 

Hall  v.  Phelps,  (451)    446 

See  Award,  7.    Infancy. 

EVIDENCE— 3. 

1.  Where  a  creditor  executed  a  release,  under  his 
hand  and  seal,  to  his  debtor,  of  all  demands,  parol 
evidence  is  not  admissible  to  show  that  a  particu- 
lar debt  was  intended  to  be  released. 

Pierson  v.  Hooker,  (68)    53O 

2.  In  an  action  of  trespass  on  the  case,  brought 
against  the  defendant,  for  putting  on  board  of  an 
American  vessel,  bound  from  New  York  to  Green- 
ock,  in    Scotland,  goods   which,  by  the   laws   of 
Great  Britain,  were    prohibited  from   being   im- 
ported  info   that   country,  in   foreign  vessels,  in 
consequence  of  which    the  plaintiff's  vessel   was 
seized  at  Greenock,  and  the  master  was  compelled 
to  pay  a  large  sum  of  money  to  obtain  her  release ; 
it  was  held  that  the  confession   of  the  defendant 
that  she  did  carry  contraband  goods  in  the  vessel, 
and  that  the  vessel  was  seized  in  consequence,  and 
the  testimony  of  the  master  that  the  goods  so  car- 
ried by  the  defendant  was  contraband  by  the  laws 
of  England,  were  sufficient  evidence  in  this  case 
of  the  law  of  Great  Britain  on  the  subject. 

Smith  v.  Elder,  (105)    543 

An  implied  or  resulting  trust  may  be  proved  by 
parol. 

Foot  et  al.  v.  Colvin  et  al.,  (216)    583 

4.  Nine  years  is  not  a  sufficient  lapse  of  time  to 
afford  a  presumption  of  re-entry  for  the  nonpay- 
ment of  rent. 

Jackson,  ex  dem.,  v.  Walsh,  (  26)    586 

5.  Entries  made  by  a  clerk,  in  the  book  of  trustees, 
being   a  corporation,  by  their   direction,   are  not 
evidence  in  a  cause  in  which  they  are  interested. 

Id.  (Ib.)    586 

6.  The  evidence  of  the  clerk  who  made  the  entry 
in  the  books,  of  the  declarations  of  the  trustees,  is 
not  admissible. 

K.  (Ib.)    586 

7.  Where  A  and  B  applied  to  C  to  purchase  goods 
for  A,  who  was  recommended  by  B,  and  by  their 
direction,  the  goods  were  sent  to  B's  house,  who 
afterwards  took  a  bill  of  sale  of  them  from  A,  who 
absconded  without  paying  C,  in  an  action  of  trover, 
brought  by  C  against  B,  for  the  goods,  it  was  held 
that  C  might  go  into  evidence,  to  show  that  the 
goods  had  been  obtained  from  him  fraudulently, 
and  by  collusion  between  A  and  B.  under  pretense 
of  a  purchase ;  and  that  the  plaintiff  might  give 
evidence  of  subsequent  acts  of  collusion  and  fraud 
by  A  and  B  to  obtain  goods  from  other  persons,  in 
order  to  .show  the  fraudulent  intention  of  A  and  B 
in  regard  to  C,  and  which  the  jury  might  infer 
from  the  circumstances. 

Allteon  v.  Matthieu,  (235)    589 

8.  In  order  to  entitle  a  will  to  be  read  in  evidence, 
as  an  ancient  deed,  without  further  proof  than  its 
production,  it    must    be,  at   least,   30    years  old, 
from  the  death  of  the  testator ;  for  the  age  of  the 
will  must  be  computed  from  the  death  of  the  tes- 
tator, not  from  its  date. 

Jackson,  ex  dem.,  v.  Blanshan,  (292)    61O 

9.  Evidence  by  a  person  that  he  had  delivered  a 
deed  to  the  clerk  of  the  county  to  be  recorded,  and 
that  search  had  been  made  in  the  clerk's  office, 
where  it  could  not  be  found,  is  not  sufficient  evi- 
dence of  the  loss  of  the  deed,  so  as  to  entitle  the 
party   to   read   a   copy   in   evidence,  unless  it  be 
proved  that  the  deed  was  never  re-delivered  by  the 
clerk. 

Jackson  ex  dem.,  v.  Todd,  (300)    613 

10.  Copies  of  the  proceedings  of  foreign  courts  or 
tribunals,  though  under  the  hands  and  seals  of  the 
officers  of  such  courts,  are  not,  of  themselves,  evi- 
dence ,  but  must  be  proved  like  other  facts. 

Delaficld  v.  Hand,  (310)    616 
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11.  The  delivery  of  a  paper  by  u  plaintiff,  in  tin 
action  on  a  policy  of  insurance,  to  a  broker,  to  en- 
able him  to  adjust  a  loss,  will  not  make  that  paper 
good  evidence  in  another  suit,  brought  by  one  of 
the  parties  iiirainst  the  master  of  the  vessel  insured. 

Dclaflelil  v.  1  Intnl.  (310)    616 

12.  Parol  evidence  is  admissible  to  explain  a  writ- 
ten receipt. 

McKlmtry  r.  Pearsall,  (310)    62O 

13.  In  the  case  of  a  public  officer,  as  a  sheriff,  &c., 
it  is  sufficient  to  prove  that  he  acted  as  a  public 
officer,  without  producing  his  appointment. 

Potter  v.  Lullin;  (431)    658 

14.  Where   there   is  a  subscribing   witness  to   a 
bond,  proof  of  the  confession  of  the  obligor  is  not 
sufficient. ;  but  the  witness  must  be  produced,  or, 
in  case  he  is  dead  or  out  of  the  State,  his  hand- 
writing must  be  proved. 

Fox  v.  Reil  et  al.,  (477)    675 

15.  B.,  having  agreed  to  convey  to  H.  a  tract  of 
land  containing  a  certain  number  of  acres,  at  £9 
per  acre,  executed  a  deed  accordingly,  mentioning 
the  number  of  acres,  and  H.  paid  the  consideration 
money,  according  to  that  number,  at  £9  per  acre. 
In  an  action  for  money  had  and  received,  brought 
by  H.  to  recover  back  a  part  of  the  consideration 
paid,  on  the  ground  of  a  mistake  in  the  number  of 
acres,  it  was  held  that  parol  evidence  was  not  ad- 
missible to  show  the  mistake  as  to  the  quantity, 
and  that  the  action  was  not  maintainable. 

Howes  v.  Barker.  (506)    685 

16.  Where  certain  acts  •\yere  done  by  an  obligor, 
amounting  to  a  substantial,  though  not  a  literal, 
performance  of  the  condition  of  the  bond,  it  was 
held  that  evidence  of  a   parol  agreement  of  the 
obligee,  to  enlarge  the  tioie  of  performance,  or  to 
waive  any  further  performance,  was  admissible. 

Fleminyv.  Gilbert,  (528)    693 

See  Deed,  1. 

EVIDENCE-4. 

1.  Evidence  of  the  acts  of  the  lessor  of  the  plaint- 
iff in  ejectment,  which  tend  to  conclude  him,  and 
those  who  derive  title  under  him,  is  admissible. 

Jackson,  exdem.,  v.  Ogden,  (140)    773 

2.  The  declarations  of  a  person  in  possession  of 
land,  as  to  his  title,  are  admissible  evidence  against 
him  and  all  persons  claiming  under  him. 

Jack&m,  e.r  dem.,  T.  Bard,  (230)    8O5 

3.  Where  no  place  is  mentioned  in  a  promissory 
note,  at  which  it  is  to  be  paid,  it  seems  that  parol 
evidence  is  admissible,  to  show  at  what  place  it  was 
agreed  that  the  note  should  be  paid. 

Thompson  v.  KeMiatn,  (285)    834 

4.  Where  the  witnesses  to  a  bond  are  absent  out 
of  the  State,  proof  of  their  handwriting  is  sufficient, 
without  proving  the  handwriting  of  the  obligor. 

Sluby  v.  Chanrplin,  (461)    881 

5.  Where  a  bond,  with  sureties,  was  given  to  the 
United  States  for  duties,  the  possession  of  the  bond 
and  the  collector's  receipt  were  held  to  be  sufficient 
evidence  of  the  payment  by  the  surety. 

Id  (Ib.)    881 

See  Witness. 

EVIDENCE— 6. 

1.  In  an  action  on  the  covenant  of  seisin  in  a  deed, 
the  defendant  is  not  allowed  to  give  in  evidence  a 
title  acquired  by  him  subsequently  to  bringing  the 
action. 

Morris  v.Phetos,  (49)    944 

2.  Where  the  declaration  against  a  sheriff,  for  an 
escape  of  a  prisoner  on  execution,  set  forth  the 
judgment  and  the  substance  of  the  execution,  and 
aot  in  hccc  rerba ;  and  at  the  trial,  the  judgment  ap- 
peared to  be  for  $5,441.36,  and  the  en.  sa.  for  $5,441.- 
37,  it  was  held  that  the  ca.  sa.  was  admissible  in  evi- 
dence. 

Bixsel  r.  Kip,  (89)    957 

3.  The  answer  of  one  defendant  in  chancery  is  no 
evidence  against  his  co-defendant. 

Phuenix  r.  Assignees  of  Ingrdham,    (412)    1004 

4.  Subsequent  declarations  by  a  party  to  a  sale  or 
transfer   of  property,  which  go  to  take  away  a 
vested  right,  are  not  admissible  evidence. 

Id.  (Jb.)    1064 

See  Witness.    Bills  of  Exchange,  &c.,  5,  8. 

EXECUTION— 2. 

1.  Where  a  sheriff,  by  virtue  of  an  execution,  in 
the  month  of  December,  1K05,  sei/ed  all  the  personal 
estate  of  the  debtor,  and  particularly  mentioned 
wheat  then  growing  in  the  ground  occupied  by  the 
debtor,  and  in  the  month  of  August  following,  when 
the  wheat  was  ripe  for  harvest,  cut  and  carried  it 
away,  and  sold  it  at  public  auction ;  and  a  subse- 
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qucnt  execution  was  issued  in  August,  against  th- 
same  debtor,  and  levied  on  the  same  wheat,  while  in 
the  sheaf,  and  before  it  was  removed  I'nmi  the 
ground:  It  was  held  that  the  first  execution  \VIIK 
not  fraudulent,  but  that  the  sheriff  might  sell  the 
wheat  upon  it,  having  taken  all  the  pnssi  ssion  of 
which  the  nature  of  the  thing  was  sunccptilile. 

WMjjpte  v.  Font,  (418)    435- 

2.  Wheat  or  corn  growing  is  a  chattel,  and  may 
be  taken  in  execution  and  sold. 

Id.,  (Ib.)    435- 

See  Landlord  and  Tenant. 

EXECUTION— 3. 

1.  Where  A  bought  land  with  the  money  of  B, 
and  took  a  deed  to  nimself,  it  was  held  that  he  was 
a  mere  trustee  of  B,  and  that  the  land  might   be 
seized  and  sold  under  an  execution  against  B,  the 
cestui  cnie  trust. 

/•'oof.  et  al.  v.  CoMn  et  al.,  (216)    583 

2.  An  execution  which  is  set  aside  for  irregular- 
ity is  considered  as  a  nullity,  and  an  action    of 
trover  will  lie  for  goods  taken  upon  it. 

Read  v.  Markte,  (523)    69O 

EXECUTION— 4. 

1.  Lands  mortgaged  cannot  be  sold  on  an  execu- 
tion against     the    mortgage,  before     foreclosure 
of  the  equity  of  redemption,  though  the  debt  is  due,, 
and  the  estate  of  the  mortgagee  has  become  abso- 
lute at  law. 

Jackson,  e.r  dew.,  v.  Willard,  (41)    736 

2.  Where  a  plaintiff  has  obtained  a  judgment,  he 
may  first  issue  a  fieri  facias,  and  if  the  whole  debtis- 
not  levied  on  that  execution,  he  may  issue  a  ca. 
so.  or  bring  an  action  of  debt  on  the  judgment  for 
the  residue :  and  if  a  non  esf  tnventve  is  returned  to 
such  a  ca.  M.,  he  may  proceed  against  the  bail. 

Olcott  v.  Lilly,  (407)    863 

3.  A  fieri  facias  cannot  be  levied  after  the  return 
day  thereof. 

FaiJ  v.  Leu-is  et  al.,  (450)    878 

4.  If  a  sheriff  levy  a  fieri  facias  after  the  return 
day,  by  the  direction  of  the  plaintiff's  attorney, 
both  he  and  the  attorney  are  trespassers. 

M.  (Ih.)    878 

5.  No  action  will  lie  against  a  plaintiff  or  his  at- 
torney, for  neglecting  to  countermand  an  execu- 
tion, after  the  return  day. 

7d.  (Ib.)    878 

See  Sheriff,  1,  2, 3, 4.    Jail  Liberties,  1,  2. 

EXECUTION— 5. 

1.  This  court  will  not  order  a  sheriff,  who  has- 
overplus  money  in  his  hands  arising  from  an  exe- 
cution, to  pay  it  to  a  plaintiff  on  a  subsequent  exe- 
cution against  the  same  defendant ;  especially  where 
an  assignee  of  the  tirst  judgment,  and  who  was  a 
purchaser  at  the  sheriff's  sale,  claimed  the  overplus, 
money,  and  the  equitable  rights  of  the  parties  were 
not  clearly  ascertained :  though  they  might  make 
such  an  order,  perhaps,  in  a  ease  where  the  rights  of 
the  parties  were   clear,    and   there  was  no  other 
means  of  satisfying  the  plaintiff  in  the  second  exe- 
cution. 

Williams  v.  Buyers,  (163)    981 

2.  The  resulting  trust  or  residuary  interest  re- 
maining to  the  assignor,  after  the  purposes  of  an  as- 
signment made  for  the  payment  of  debts  are  satis- 
fied, is  not  such  an  interest  as  can  be  taken  and  sold 

I  on  execution. 

Wilkes  ct  al.  v.  Ferris,  (JJ35)    1O37 

|     3.  A  sale  under  execution,  on  a  judgment  in  a 
justice's  court,  may  be  adjourned,  at  the  discretion 

I  of  the  officer,  and  the  completion  of  the  sale  at,  a 

!  different  time  or  place,  if  there  be  no  fraud  or  abuse, 
is  valid. 

Tinhorn  v.  Pirn??/,  (345)    1O4O 

4.  Where  a  plaintiff  agreed  with  a  defendant  in 
custody  on  execution  that  he  might  go  to  a  certain 
distance,  beyond  the  liberties  of  the  jail,  for  his 
convenience,  on  the  defendant's  covenanting'  yhat 
he  would  continue  in  the  custody  of  the  sheriff  mi 
the  ca.  xa.,  and  not  go  beyond  the  limits  prescribed 
by  the  plaintiff,  and  that  if  he  did  go  farther,  the 
plaintiff  might  retake  him  on  the  same  ca.  sa.  or 
issue  another,  and  commit  him  again  to  the  custody 
of  the  sheriff,  until  the  debt  and  costs  were  paid : 
and  the  defendant  having  violated  this  agreement. 
by  going  beyond  the  limits  prescribed,  the  plaintiff 
issued  a  second  ca.  sa.,  on  which  the  defendant  was 
taken  in  custody  by  the  sheriff ;  on  motion  of  the 
defendant  to  be  discharged,  it  was  held  that  the 
agreement  of  the  plaintiff  amounted  to  a  permis- 
sion to  the  defendant  to  go  at  large,  and  that  he  was 
entitled  to  his  discharge;  which  was  granted,  on 

JOHNS.  1,  2,  3,  4,  5. 


GENERAL  INDEX. 


condition  of  his  not  bringing  an  action  for  false 
imprisonment. 

Fates  v.  Van  Rensselaer,  (384)    1O47 

EXECUTORS  AND  ADMINISTRATORS— 2. 

1.  Executors  and  administrators   may  maintain 
trespass  for  injuries  done  to  the  personal  property 
of  the  testator  in  his  lifetime. 

Executing  of  Bradt  v.  Crou,  (227)    364 

2.  A  recovered  judgment  against  B,  administra- 
trix  of  C,  and  afterwards  appointed  B  executrix, 
with  two  other  executors,  of  his  last  will  and  testa- 
ment, and  died.    It  was  held  that  by  the  appoint- 
ment of  the  administratrix  of  C,  as  executor  of  A 
the  judgment  was  extinguished. 

TTwrnas  v.  Thompson,  Administra- 
trix, (471)    454 

EXECUTOR  AND  ADMINISTRATOR-3. 

Where  an  executor  or  administrator  brings  a 
wrong  action  by  mistake,  he  will  be  allowed  to  dis- 
continue, without  paying  costs. 

Phoenix  et  al.  v.  Hill,  (249)    594 

EXECUTORS  AND  ADMINISTRATORS-4. 

Executors  and  administrators  must  pay  costs  on 
a  judgment  of  nonpros. 

Ruddctal.v.Long,  (190)    791 

EXTINGUISHMENT— 2. 

1.  If  one  of  several  partners  execute  a  bond  to  the 
United  States,  for  the  duties  on  goods  imported  for 
the  copartnership,  it  is  an  extinguishment  of  the 
claim  of  the  United  States  against  the  copartner- 
ship. 

Tom  v.  Goodrich  et  al.,  (213)    359 

2.  A  personal  action  once  suspended,  by  the  vol- 
untary act  of  the  party  entitled  to  it,  is  forever 
gone  and  extinguished. 

Thomas  v.  Thompson,  (471)    454 

See  Agreement,  1.  Executors  and  Administra- 
tors, 2. 

EXTINGUISHMENT— 5. 

A  note  is  not  an  extinguishment  or  payment  of  a 
precedent  debt,  unless  there  is  an  express  agree- 
ment to  accept  it  in  payment. 

Tobey  v.  Barber,  (68)    95O 


FACTOR— 4. 

1.  Where   A,  of   Wilmington,  North    Carolina, 
wrote  to  B,  of  Liverpool,  inclosing  an  invoice  and 
bill  of  lading  of  a  cargo  consigned  to  B,  and   in- 
formed him  that  he  had  drawn  bills  to  a  certain 
amount,  and  B,  in  his  answer,  agreed  to  receive  the 
consignment,  and  accept  the  bills;  but.  afterwards, 
refused  to  accept  one  of  the  bills,  which  was  re- 
turned protested ;  it  was  held  that  B  was  answer- 
able to  A  for  all  the  damages  and  costs  paid  by  him 
on  the  protested  bill. 

Urquhart  v.  M'lver,  (103)    658 

2.  A  consigned  a  vessel  and  cargo  to  B,  at  Liver- 
pool, and  advised  him  that  he  should  make  him  se- 
cure for  the  acceptance  of  his  bills,  and  sent  him  a 
power  of  attorney  to  sell  the  vessel,  with  directions 
to   sell  her  in    England;  but  if   that  could  not  be 
done,  to  procure  a  freight,  or  load  her  with  as  much 
salt  as  the  funds  of  A  were  equal  to  purchase,  and 
send  her  to  New  York;  and   B   loaded   the   vessel 
with  coal ;  and  having,  under  the  power  from  A, 
executed  a  bill  of  sale  of   the  vessel  to  C,  of  New 
York,  he  sent  the  vessel  and  cargo  to  C,  with  di- 
rections to  reconvey  and  deliver  them  to  A,  on  his 
paying  the  balance  due  to  B,  for  advances,  other- 
wise, to   sell   them   and   place  the  proceeds  to  the 
credit  of  B,  paying  over  the  balance,  which  might 
remain  to  A,  who  was  also  informed  by  B  of  the 
transfer  and  consignment  of  the  vessel  and  cargo 
to  C.    A  refused  to   accept   the    vessel  and   cargo 
from  C,  contending  that  B  had  made  the  vessel  his 
own.    It  was  held  that  B,  not  having  followed  the 
orders  of  A  in  relation  to  the  cargo,  it  belonged  to 
B,  and  A  was  not  bound  to  accept  it,  nor  liable  to 
any  charges  attending  it:  that  the  vessel  being  in- 
tended as  a  security  to  B,  he  had  a  lien  upon  her  for 
his  advances,  and  that  the  assignment  to  C  being  for 
the  purpose  of  preserving  that  lien,  and  not  an  ab- 
solute sale,  A  was  bound  to  accept  the  vessel  and 
pay  the  premium  of  insurance,  and  all  the  advances 
made  by  B,  for  repairs,  &c. 

Id.  (U>.)     758 
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3.  Though  a  factor  cannot  pledge  the  goods  of  his 
principal,  as  his  own,  yet  he  may  deliver  them  to  a 
third  pel-son,  as  security,  with  notice  of  his  lien,  and 
as  his  agent,  to  keep  the  possession  for  him,  in  or- 
der to  preserve  his  lien. 

Id.  (lb.)     758 

FELONY— 2. 
Sec  Indictment. 

FENCE-VIEWER8-4. 

1.  How  far  the  decision  of  the  fence-viewers  is 
conclusive.    Qwvre  ? 

Burger  v.  Kortright,  (414)    865 

2.  It  is  enough,  if  any  dispute  exists  about  a  par- 
tition fence,  to  enable  the  fence-viewers  to  inter- 
pose. 

Id.  '(IJj.)    86ft 

FEME  COVERT- 4. 

A  feme  covert,  who  had  executed  a  deed  with  her 
husband,  was  held  to  be  a  competent  witness,  to 
prove  that  the  deed  had  been  antedated. 

Jackson,  ex  dem.,  v.  Bard,  (230)    8Oft 

FISHERY— 2. 

1.  A  right  of  fishing  in  any  water,  gives  no  right 
or  power  over  the  land,  as  building  a  hut,  &c. 

Corielyou  v.  Van  Brundt,  (357)    4 IJJ 

2.  The  right  of  fishing  in  the  waters  of  the  bay,  or 
in  the  limits  of  the  patents  to  New  Utrecht,  in  1668 
or  1686,  gives  no  right  to  erect  huts  on  the  shore  for 
that  purpose.  . 

Id.  (II).)    412 

See  Witness,  4,  5,  6. 

FLOUR,  INSPECTION  OF— 1. 
The  act  for  the  inspection  of  flour  intended  for 
exportation,  does  not  require  that  flour  once  in- 
spected and  shipped,  and  afterwards  damaged  by 
sea  water,  should  be  again  inspected,  before  it  is 
exported. 

Griswold  v.  The  New  York  Ins.  Co.    (205)     114 

FORCIBLE    ENTRY    AND    DETAINER—  4. 

1.  Where  a  justice  proceeds  under  the  third  sec- 
tion of  the      Act  to  Prevent  Forcible  Entries  and 
Detainers,"  it   is   not  necessary   that  the  justice 
should  previously  go  in  person  to  view  and  record 
the  force.    - 

The  People,   ex  rel.   Corless,   v. 
Anthony,  (198)     794 

2.  It  seems  that  the  traverse  to  an  indictment  for 
a  forcible  entry  and  detainer,  need  not  be  in  writ- 
ing. 

Id.  (27).)     794 

3.  On   an   indictment  for  a  forcible  entry   and 
detainer,  the  jury  may  find  the  defendant  guilty  of 
the  detainer  only. 

Id.  (77v.)    794 

4.  A  fine  is  required  to  be  imposed  on  the  party, 
in  a  case  of  forcible  entry  and  detainer,  only  where 
there  is  a  conviction  upon  view,  according  to  the 
first  section  of  the  act. 

Id.  (Ib.)    794 

FOREIGNERS    AND    FOREIGN    LAWS-2. 

A  discharge,  under  the  Act  of  the  Legislature  of 
Rhode  Island,  is  no  bar  to  any  action  brought  here 
on  a  note  made  in  the  State  of  Massachusetts- 

Smith  v.  Smith.  (235)    367 

See  Bail,  5. 

FOREIGN  ATTACHMENT— 5. 

See  Foreign  Laws. 

Where  A,  a  debtor  of  B,  gave  a  note  to  C  for  the 
amount  of  the  debt,  in  order  to  prevent  its  being 
attached  by  a  creditor  of  B,  and  before  any  attach- 
ment had  issued  ;  and  C  indorsed  the  note  to  D,  who 
had  advanced  money  for  A,  it  was  held  that  D,  not 
being  privy  to  any  fraud  in  A,  could  not  be  affected 
by  it,  and  might  recover  the  amount  of  the  note, 
as  a  bona  Me  indorsee,  for  a  valuable  consideration. 
Warren  v.  Lynch,  (239)  1OO5 

FOREIGN  JUDGMENT-5. 

1.  An  action  cannot  be  maintained  in  this  State 
on  a  judgment  recovered  in  another  State,  in  an 
action    commenced   by   an   attachment  of   goods- 
without  a  personal  summons,  or  actual  notice  to  the 
defendant,  and  who  was,  at  the  time  of  issuing  the 
attachment,  a  resident  in  this  State. 

Kilbumv.  Wondwnrth,  (37)    94O- 

2.  The  statute  of  limitations  in  this  State  is  a  good 
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plea  in  bar  to  an  action  of  debt,  brought  on  a  Judg-  ; 

Iliellt  111  smother  State. 


l{iit>l>cll  v.  Coin//-)/.  (l.'SJ)    971 

3.  The  judgments  of  the  courts  of  other  States  are 


considered  as  simple  contracts. 
Id. 


(Ib.)    971 


FOREIGN  LAWS—  1. 

1.  The  courts  of  this  State  do  not  take  notice  of 
the  laws  of  a  foreign  country  in  regard  to  stamps, 
or  matters  of  revenue* 

Tr;i:itr<  x  of  l{<intlttll  r.  Hnixxilm  i;  (!M)     70 

2.  The  common  law  of  a  foreign  country  may  be 
proved  by  intelligent  and  respectable  witnesses; 
but  foreign  statutes  cannot  be  proved  by  parol. 

Kenny  v.  Clarktum  A  Van  Home,       (385)    183 

FOREIGN  LAWS—  4. 

Where  a  note  was  made  in  Jamaica,  payable  in  New 
York,  it  was  held  that  the  contract  was  to  be  gov- 
erned bv  the  laws  of  New  York. 

o.  Ketcham,  (285)    824 


FOREIGN  LAWS—  5. 

1.  This  court  will  take  notice  of  the  laws  of  other 
States,  authorizing  the  attachment  of  the  goods  and 
credits  of  a  non-resident  debtor  by  a  non-resident 
creditor:  and  where  D,  a  creditor  of  B,  in  New 
York,  attached  a  debt  due  from  A,  in  Maryland,  to 
B,  and  B  afterwards  brought  a  suit  against  A,  in 
New  York,  for  the  same  debt:  it  was  held  that  the 
pendency  of  the  attachment  in  Maryland  might  be 
pleaded  by  A  in  abatement  of  the  suit  here. 

Embree  et  al.  r.  Hanna,  (101)    961 

'2.  An  instrument  for  the  payment  of  money,  exe- 
cuted in  Virginia,  but  payable  in  New  York,  and 
which,  by  the  laws  of  Virginia,  was  regarded  as  a 
sealed  instrument,  was  in  a  suit  here  upon  it  held  to 
be  a  negotiable  note  or  simple  contract,  and  to  be 
governed  by  the  laws  of  this  State. 

Warren  v.  Lynch,  (239)    1OO5 

FOREIGN  JURY—  1. 

Such  of  the  inhabitants  of  the  city  of  New  York 
as  are  not  members  of  the  incorporation,  nor  made 
free  of  the  city,  are  not  exempted  from  serving  as 
jurors  out  of  the  city. 

Cartelymi  v.  Van  Brundt,  (313)    155 

FORFEITURES,  ACT  OF—  1. 

1.  After  judgment  for  the  plaintiff  in  ejectment, 
against  a  tenant  claiming  as  a  purchaser  from  the 
commissioners  for  the  sales  of  forfeited  estates,  the 
court  ordered  the  writ  of  possession  to  be  stayed, 
until  the  plaintiff  should  make  compensation  to  the 
tenant  for  his  improvements,  pursuant  to  the  act 
passed  May  12,  1784. 

JatHttan,  ex  dcrn.,  v.  Mumon,  (277)    141 

2.  Judgment  of  conviction  under  the  Act  for  the 
Forfeiture  of  Estates,  &c.,  is  considered  as  the  con- 
viction ;  and  where  such  judgment  had  been  ren- 
dered in  1781,  but  the  record  not  signed  until  July, 
1783,  the  conviction  was  held  to  be  good,  and  not 
within  the  provisions  of  the  treaty  between  Great 
Britain  and  the  United  States. 

Jarkxon,  ex  dem.,  v.  Snyder,  (520)    234 

See  Judgment,  1. 

FORGED  NOTE-2. 
See  Payment. 

FORGERY—  1. 
See  Indictment,  1. 

FORGERY-5. 

1.  Forging  a  paper,  in  the  following  words  :  "  Mr. 
Seward,  Sir,  let  the  bearer  trade  $13.25,  and  you  will 
oblige  yours,"  &c.,  was  held  to  be  forging  an  order 
for  the  delivery  of  goods,  within  the  statute. 

The  People  v.  SftrtU',  (236)    1OO4 

2.  Forging   a   paper,    as   follows:    "Due    Jacob 
Finch,  one  dollar,  on  settlement  this  day,"  &c.,  is 
forging  a  note  for  the  payment  of  money,  within 
the  statute. 

The  People  v.  Finch,  (237)    1OO4 

FRAUDS-2. 

1.  A  sheriff's  sale  of  lands,  is  within  the  statute  of 
frauds,  and  requires  a  note  or  memorandum,  in 
writing,  specifying  with  certainty  the  lands  sold, 
in  order  to  pass  the  estate. 

Jackson,  ex  dem..  Oratz,  v.  Catlin,      (248)    371 

2.  Where  L.  wrote  his  name  and  affixed  hisseal.on 
the  back  of  a  lease,  and  it  was  agreed  between  him 
and  T.,  that  C.  should  write  an  assignment  over  the 
name  and  seal,  for  the  absolute  conveyance  of  the 


lease  to  T.,  and  should  keep  it  a  certain  time,  and  C. 
afterwards  wrote  the  assignment,  and  delivred  the 
lease  to  T. ;  it  was  held  that  the  affixing:  the  band 
and  seal  to  a  blank  paper  was  not  a  not.'-  in  writing 
within  the  statute  of  frauds,  and  that  the  assign- 
ment was  a  nullity. 

Jackmm,  ex  dem.  Lloyd,  v.  Tlttts,        (430)    439 

FRAUD— 3. 

Whether  there  be  fraud  or  not,  is  a  question  of 
fact  for  the  Jury  to  decide. 

H'lird  t>.  Center,  (271)    6O3 

See  Action ,  8,  9. 

FRAUD— 5. 

1.  A  demised  a  house  to  B  for  one  year,  and  in  or- 
der to  secure  the  payment  of  the  rent,  B  executed  a 
bill  of  sale  of  his  furniture,  goods,  &c.,  in  the  house 
to  A,  on  condition  to  be  void  on  payment  of  rent, 
provided  that  it  did  not  impair  A's  right  to  distrain. 
After  a  quarter's  rent  became  due,  B  removed  part 
of  the  goods,  and  sold  them  to  C  fora  valuable  con- 
sideration, but  with  intent  to  defeat  the  security  of 
A.    It  was  held  that  the  bill  of  sale  of  the  goods 
was  a  mortgage,  and  that  the  possession  of  the 
mortgagor  being  consistent  with  the  face  of  the 
deed,  there  was  no  evidence  of  fraud. 

Barrow  v.  Paxton,  (258)    1011 

2.  Possession  of  goods  by  the  vendor  after  sale  is 
only  prima  facia  evidence  of  fraud. 

Id.  (U>.)    1011 

3.  A  parol  promise  to  pay  for  improvements  made 
on  land,  is  not  within  the  statute  of  frauds. 

Frear  r.  Haritcribergh,  (272)    1O16 

4.  Unless  an  assignment  made  by  a  debtor  in  trust 
to  pay  certain  creditors,  be  merely  colorable,  and 
for  the  sake  of  the  resulting  trust,  it  is  not,  on  ac- 
coun.  of  such  resulting  trust  or  residuary  interest, 
void. 

Willie*  etal.  v.  Ferrw,  (335)    O371 

FRAUDS,  STATUTE  OF-3. 

1.  By  the  llth  section  of  the  statute  to  prevent 
f rauds,  it  is  said  "  that  no  person  shall  be  charged 
upon  any  promise,  &c.,  unless  the  agreement  on 
which  such  action  shall  be  brought,  or  some  note 
or  memorandum  thereof  shall  be  in  writing,"  &e. 
In  an  action  on  an  agreement  relative  to  the  sale  of 
lands,  it  was  held  that  the  consideration  for  the 
promise,  as  well  as  the  promise  itself,  must  be  in 
writing. 

Sears  v.  Brink  et  al,  (210)    58O 

2.  An  implied  or  resulting  trust  is  not  within  the 
statute  of  frauds,  but  may  be  proved  by  parol. 

Foot  et  al.  v.  Colvin  et  al.,  (216)    583 

3.  An  entry  made  by  the  vendor  of  goods,  in  his 
book  of  sales,  of  the  name  of  the  purchaser,  and 
the  terms  of  the  contract  of  sale  which  was  read  to 
the  agent  of  the  vendee  who  made  the  purchase, 
and  assented  to  by  him  as  correct,  was  held  not  to 
be  a  sufficient  memorandum  in  writing  within  the 
statute  of  frauds,  it  not  being  signed  by  the  party 
to  be  charged  or  by  his  agent. 

Baileii  et  al.  v.  Ogden,  (399)    647 

4.  Whether  the  vendor  is  bound  by  such  a  memo- 
randum, so  that  the  vendee  can  enforce  the  con- 
tract against  him.    Quaere. 

Id.  (Ib.)    647 

5.  The  form  of  the  memorandum  of  the  bargain 
is  not  material,  but  it  must  state  the  contract  with 
reasonable  certainty,  so   that   the  substance  of  it 
can  be  understood,  from  the  writing  itself,  without 
resorting  to  parol  proof. 

Id.  (Ib.)    647 

6.  An  actual  delivery  of  goods  or  a  part  of  them, 
is  not  required  by  the  statute  of  frauds,  but  a  vir- 
tual or  constructive  delivery  may   be  sufficient. 
Those  circumstances,  however,  which  ought  to  be 
held  tantamount  to  an  actual  delivery,  ought  to  be 
so  strong  as  to  leave  no  doubt  of  the  intention  of 
the  parties. 

Id.  (Ib.)    647 

7.  An  agreement  with  the  vendor  about  the  stor- 
age of  the  goods,  and  a  delivery  by  him  of  the  ex- 
port entry,  to  the  agent  of  the  vendee,  were  held 
not  to  be  sufficiently  certain  to  amount  to  a  con- 
structive delivery,  or  to  afford  an  indicium  of  own- 
ership. 

Id.  (Ib.)    647 

See  Sale  of  Goods. 
FRAUDS    AND    FRAUDULENT     CONVEYAN- 

CES-4. 

1.  Where  A  granted  86  acres  of  land  to  B,  reserv- 
ing the  streams  of  water  and  the  soil  under  them, 
and  the  right  of  erecting  mill-dams,  and  such  part 
of  the  land  as  should  be  overflowed  by  water,  for 
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the  use  of  the  mills,  for  the  grantor  ;  It  was  held 
that  the  right  reserved  by  the  grantor,  being  an  in- 
corporeal hereditament,  must  pass  by  deed ;  at  least 
an  assignment  of  it  must  be  in  writing,  and  a 
parol  assignment  would  be  void  by  the  statute  of 
frauds. 

Thompson  v.  Gregory,  (81)    751 

3.  A  covenant  to  pay  the  debt  of  another  is  not 
within  the  statute  of  trauds,  which  does  not  apply 
to  writings  under  seal.  A  covenant,  of  itself,  im- 
ports a  consideration. 

Liriniixtnn  v.  Tremper,  (416)    866 

3.  A  promise  to  pay  the  debt  of  a  third  person, 
though  made  on  a  sufficient  consideration,  must  be 
in  writing. 

Su/ipson  v:  Patten,  (422)    868 

4.  What  acts  and  circumstances  of  a  fraudulent 
nature  will  avoid  conveyances  as  against  creditors. 

Sands  et  al.  v.  Codwise  et  al.,  (536)    9O5 

5.  Conveyances   made   to   defeat   creditors,    are 
void  by  common  law,  as  well  as  by  the  statute  of 
frauds. 

Id.  (Ib.)    905 

6.  Where  deeds  are  void  on  the  ground  of  absolute 
fraud,  they  are  to  be  considered  as  void,  ab  initio ; 
and  are  not  allowed  to  stand  as  security  to  the 
grantee  for  any  advances  he  may  have  made,  or 
responsibilities  he  may  have  entered  into,  on  ac- 
count of  them. 

Id.  (Ib.)    905 

7.  Where  the  grantor  of  a  deed  made  to  defeat 
creditors  afterwards  becomes  a  bankrupt,  the  gran- 
tee is  accountable  for  the  rents  and  profits  subse- 
quent to  the  act  of  bankruptcy,  or  from  the  time 
when  the  right  of  the  creditors  to  call  him  to  an 
account,  accrued ;  and  not  before. 

Id.  (Ib.)    905 

8.  Where  a  bill  in  chancery  was  filed  by  creditors, 
to  set  aside  the  deeds  of  a  bankrupt,  on  the  ground 
of  fraud,  it  was  held  that  the  property  was  not  to 
be  placed  in  the  hands  of  a  master,  to  be  distributed, 
but  was  to  be  disposed  of  by  the  assignees  of  the 
bankrupt,  according  to  the  bankrupt  law  of  the 
United  States. 

Id.  (Ib.)    905 

FREIGHT— 2. 

1.  Where  a  vessel  is  .driven,  by  the  perils  of  the 
sea,  into  an  intermediate  port,  and  is  unable  to  pro- 
ceed to  her  port  of  destination,  and  the  goods  are 
received  at  the  intermediate  port,  by  the  owner, 
freight,  pro  rata  itinertu,  is  due. 

Robinson  v.  The  Marine  Ins.  Co.,        (323)    40O 

2.  The  rule  adopted  for  ascertaining  the  amount 
of  freight  earned,  in  this  case,  was  to  ascertain  how 
much'of  the  voyage  had  been  performed  when  the 
disaster  happened  which  compelled  the  vessel  into 
the  intermediate  port. 

Id.  (Ib.)    40O 

3.  But  the  best  rule,  if  the  facts  in  the  case  afford 
sufficient  data  for  its  adoption,  is  to  ascertain  now 
much  of  the  voyage  has  been  performed  when  the 
goods  arrived  at  the  intermediate  port:  because 
tha.t  is  the  extent  of  the  voyage  performed,  as  it  re- 
respects  the  interest  of  the  shipper. 

Id.  (Ib.)    400 

4.  Where  190  hogsheads  of  sugar  bad  been  shipped 
at  Surinam,  to  be  delivered  at  New  York,  and  dur- 
ing the  voyage  the  ship  leaked,  owing  to  tempest- 
uous weather,  and  50  hogsheads  of  the  sugar  were 
washed  out,  so  that  the  fit' t  j*  casks  were  empty,  and 
some  of  them  had  fallen  to  pieces  when  the  vessel 
arrived  at  New  York,  where  140  hogsheads  were 
delivered  to  the  consignees,  who  refused  to  pay 
freight  for  the  residue,  it  was  held  that  no  freight 
was  due  for  the  emptv  hogsheads,  the  sugar  being 
considered  as  lost  by  the  perils  of  the  sea. 

Frith  v.  Barker,  (32T)    401 

5.  Qiuere.    If  the  sugar  had  been  wasted,  and  lost 
by  internal  decay,  leakage,  evaporation,  or  other 
causes,  might  the  shipper  have  abandoned  the  casks 
for  the  freight  ? 

Id.  (Ib.)    401 

6.  A  vessel  was  chartered  for  a  voyage  from  New 
York  to  the  city  of  St.  Domingo,  and  back  to  New 
York,  for  an  entire  sum  for  the  whole  voyage,  to  be 
paid  in  60  days  after  the  return  of  the  vessel  to  New 
York.    On  arriving  in  sight  of  St.  Domingo,  the 
vessel  was  turned  away  by  a  British  cruiser,  on  ac- 
count of  the  blockade  of  that  port,  and  she  returned 
to  New   York,  with  her  original  cargo ;  and  the 
owners  of  the  vessel  refused  to  deliver  it  until  the 
freight  was  paid.    In  an  action  of  trover,  brought 
by  the  owner  of  the  goods,  against  the  owners  of 
the  vessel,  it  was  held  that  no  freight  was  due. 

Scott  v.  Libby  et  aL,  (336)    4O4 
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7.  A  blockade  of  the  port  of  destination  dissolves 
the  charter-party,  and  all  claim  under  it  to  freight 
is  gone. 

Id.  (Ib.)    404 

8.  No  pro  rata  freight  is  due,  unless  the  goods 
have  been  accepted  at  a  place  short  of  the  port  of 
destination. 

Id.  (Ib.)    404 

9.  A  vessel  was  chartered  for  a  voyage  from  New 
York  to  Martinique,  and  back  to  New  York,  for  the 
entire  sum  of  $4,500,  to  be  paid  in  60  days  after  the 
delivery  of  the  return  cargo  in  New  York.    After 
delivering  the  outward  cargo,  on  her  return  with  a 
cargo,  the  vessel  was  taken  by  a  British  cruiser, 

(  and  carried  into  Antigua,  where  the  cargo  was 
I  libeled  in  the  Admiralty  Court,  and  detained  for 
further  proof,  subject  to  a  lien  for  the  freight,  ac- 
cording to  the  charter-party.  The  vessel  returned 
to  New  York  without  the  goods,  except  a  few  arti- 
cles that  happened  to  be  left  on  board.  The  goods, 
on  the  production  of  further  proof,  were  ordered 
by  the  Admiralty  Court  to  be  restored  to  the 
claimants ;  but  neither  the  goods  nor  the  proct.-eds 
ever  came  to  the  hands  of  the  owners  or  insur- 
ers. In  an  action  of  assurnpsit,  brought  by  the  ship 
owners  for  the  freight,  it  was  held  that  no  freight 
was  due. 

Barker  v.  Chertot,  (352)    41O 

FREIGHT— 3. 

1.  Where  goods  are  carried  to  the  place  of  their 
destination,  though  so  much  spoiled  as  to  be  of  no 
value,  the  owner  cannot  abandon  the  goods  for  the 
freight ;  but  the  master    is   entitled   to   the   full 
freight  for  the  transportation  of  them. 

GriswoM  v.  The  New  York  Ins.  Co..    (321)    621 

2.  Where  freight  is  paid  in  advance,  on  a  contract 
for  the  transportation  of  goods,  and  the  vessel  is 
shipwrecked,  so  that  the  voyage  is  broken  up,  the 
master  or  owner  is  bound  to  refund  the  freight 
paid  in  advance,  unless  there  is  a  special  agreement 
to  the  contrary. 

Watson  v.  Duykinck,  (335)    625 

3.  Where  A,  "in  consideration  of  $100  to  be  paid 
immediately,  agreed  that  he  would  suffer  B  to  pro- 
ceed and  go  in  A's  vessel,  as  a  passenger,  from  New 
York  to  St.  Thomas,  and  to  load  on  board  for  trans- 
portation, goods  to  the  value  of  $600,"  and  B  paid 
down  the  $100,  and  went  on  board  with  his  goods ; 
and  the  vessel,  soon  after  the  commencement  of 
the  voyage,  was  shipwrecked  and  lost,   but  the 
goods  saved  ;  and  B  brought  an  action,  for  money 
had  and  received  to  his  use,  against  A,  to  recover 
back  the  $100 ;  it  was  held  that  this  was  an  agree- 
ment to  receive  B  and  his  goods  on  board,  and  not 
an  agreement  to  transport  and  deliver  them  at  St. 
Thomas  so  as  to  entitle  the  plaintiff  to  recover  back 
the  money  advanced  for  the  passage  and  freight. 
The  consideration  in  this  case,  for  the  payment  of 
the  money,  being  the  receiving  of  B  and  his  goods 
on  board,  and  not  the  transportation  and  delivery 
of  them. 

Id.  (Ih.)    625 

See  Demurrage. 

FUGITIVE  FROM  JUSTICE— 2. 

A  person  who  stole  a  gun  in  New  Jersey,  and  was 
apprehended  in  the  city  of  New  York  with  the  gun, 
was  ordered  to  be  detained  as  a  fugitive  from  jus- 
tice, until  notice  should  be  given  to  the  executive 
of  New  Jersey,  that  he  might  be  demanded  and  de- 
livered up,  as  he  could  not  be  tried  in  this  State  for 
the  offense. 

The  People  v.  Schenck,  (479)    457 

See  Indictment. 


GIFT— 2. 

1.  To  make  a  valid  gift,  there  must  be  an  imme- 
diate  possession   of   the   thing   delivered   to    the 
donee.    If  A  say  to  B,  I  will  give  you  the  corn 
growing  in  that  field,  belonging  to  A,  this  is  not 
sufficient  without  delivery.    If  B,  when  the  corn  is 
ripe,  enter  the  field,  and  cut  and  carry  it  away,  he 
will  be  considered  as  a  trespasser. 

Noble  v.  Smith,  (52)    397 

2.  Qucere.    Whether  corn  growing  is  susceptible 
of  delivery  in  any  other  way,  than  by  putting  the 
donee  in  possession  of  the  land. 

Id.  (Ib.)    397 

See  Newcomb  et  al.  v.  Agan,  nate.  (421)    436 

GRANT— 4. 

1.  Where  A  granted  86  acres  of  land  to  B,  reserv- 
ing the  streams  of  water,  and  the  soil  under  them, 
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with  the  right  of  en-dimr  mill  dams,  and  all  such 
part  of  the  land  as  shall  be  overflowed  t>y  water,  im- 
the  use  of  the  mills  for  the  grantor,  and  I)  sold  40 
acres  of  the  premises  to  C,  with  the  like  exceptions, 
and  O  erected  a  dam  on  Iris  part  of  the  land,  by 
which  the  land  of  B  was  overflowed;  it  was  held 
that  until  A  exercised  his  right  and  erected  dams, 
the  reservation  was  inoperative;  if  considered 
strictly  as  an  exception,  it  would  be  void  for  uncer- 
tainty. 

Thompson  v.  Gregory,  (81)    751 

2.  I)  may  maintain  an  action  on  the  case  against 
C  for  erecting  a  dam  so  near  the  loud  of  B  as  to 
overflow  it. 

7(1.  (Ib.)     751 

3.  The  right  reserved  by  A.  being1  an  incorporeal 
hereditament,  could  pass  only  by  deed. 

Id.  (Ib.)    751 

4.  A  parol  permission,  given  to  C  by  A,  to  erect 
the  dam,  was  no  defense  against  the  action  brought 
by  B  for  the  assignment  of  such  an  interest,  since 
the  statute  of  frauds  must  be  in  writing. 

Id.  (7/j.)    751 

GRAVESEND  PATENTS— 2. 
The  inhabitants  of  Gravesend  are  not  the  owners 
of  a  certain  neck  of  land,  described  in  an  agreement 
entered  into  between  them  and  one  Brown,  in  1670, 
but  the  same  belongs  to  the  persons  holding  under 
Brown ;  nor  have  the  inhabitants  of  Gravesend  a 
right  to  take  and  carry  away  sea  weed  from  the 
beach  or  shore  of  the  said  neck  of  land. 

Emans  v.  Turnhull  et  al.,  (313)    396 

GOARDTANS-3. 
See  Practice  in  the  Court  of  Errors. 

GUARDIAN— 1. 
See  Partition. 

GUARDIAN  IN  SOCAGE— 5. 

1.  Where  A   died   possessed  of  land,  leaving  a 
widow  and  infant  children,  and  the  widow  entered 
and  kept  possession,  it  was  held  that  she  might 
maintain  trespass;  the  presumption  of  law  being 
that  she  entered  as  guardian  in  socage  to  her  chil- 
dren, and  was  in  possession  by  right. 

Byrne  r.  Van  Hocnen,  (66)    950 

2.  A  guardian  in  socage  has  the  custody  of  the 
land,  and  may  receive  the  rents  and  profits  for  the 
benefit  of  the  heirs. 

Id.  (77*.)    950 

3.  Such  a  guardianship  ceases  when  the  infant  ar- 
rives at  the  age  of  fourteen ;  but  if  t  he  infant  does 
not   then    choose   another   guardian,    the   former 
guardianship  will  continue. 

Id.  (Ib.)    950 


HABEAS  CORPUS— I. 

1.  Where  a  sheriff  returned  to  a  writ  of  habeas 
corpus,  that  he  held  the  prisoner  by  virtue  of  on 
order  of  the  Court  of  Chancery,  which  order  re- 
ferred to  a  former  writ  of  attachment,  setting  forth 
the  grounds  of  commitment,  and  from  which  the 
prisoner  had  been  discharged  by  a  judge  of  this 
court  in  vacation,  on  another  habeas  cttrpus,  and  the 
sheriff  also  returned  the  attachment  and  proceed- 
ings prior  to  the  last   order  of  commitment ;    it 
was  held  that  the  sheriff  could  not  return  the  true 
cause  of  caption,  without  also  stating  the  original 
attachment   and  subsequent  orders,  and  that  the 
whole  return  might  be  received  and  examined  by 
the  court. 

CVwe  of  John  V.  N.  Yaten,  (317)    835 

2.  A  discharge  of  a  prisoner,  committed  by  an 
order  of  the  Court  of  Chancery,  by  a  judge  of  this 
court,  in  vacation,  on  halteax  corpu*,  is  not  conclu- 
sive, either  on  the  Court  of  Chancery,  or  this  court  ; 
and  the  prisoner  may,  after  such  discharge,  be  again 
committed  for  the  same  cause* 

Id.  (Ib.)    835 

HABEAS  CORPUS-5. 

1.  The  penalty  given  by  the  fifth  section  of  the 
Halif-n*  Corn/it*  Act  is  imposed  on  individuals  acting 
ministerially  out  of  court,  and  does  not  apply  to  the 
acts  of  a  court  done  of  record. 

Yate*  r.  Laminy,  (282)    102O 

2.  Though  a  judge  in  vacation,  who  refuses  to  al- 
low a  writ  of  hdhcdx  corpus,  is  liable  to  an  action  on 
the  statute,  as  the  allowance  by  him  in  vacation  is 
not  a  judicial  act;  yet  the  judges  of  the  Supreme 
Court,  sitting  as  a  court,  in  term  time,  may.  in  their 
discretion,  refuse  a  habeas  COI-UUA. 

Id.  (Jfo.)    1020 
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Mi:iH-4. 
See  Pleas  and  Pleadings,  6. 

HIGHWAY-2. 

1.  The  grant  or  layingout  of  a  highway  gives  only 
a  right  of  way  to  the  public;  but  the  fee,  or  right  of 
soil,  remains  in  the  original  owner,  who  may  main- 
tain trespass  for  any  exclusive  appropriation  of  the 
soil. 

Cortelyou  v.  Van  Brundt,  (357)    412 

2.  The  minutes  of  a  road  laid  out  in  1784  had  l»een 
entered  on  the  records  of  the  town  in  1790,  but  not 
signed  by  the  commissioners  of  highways.    In  1K05 
the   commissioners  of  highways  .ascertained  the 
same  road,  and  caused  a  certificate  thereof  to  be 
duly  entered  on  record,  and  it  appeared  that  since 
17H4ithe  road  had  been  used  asa public  highway  for 
twelve  years.    In  an  action  of  trespass  tntare  claw- 
mtm  fregit,  brought  by  the  owner  of  the  land  taken 
for  the  road,  against  a  person  for  passing  over  it, 
it  was  held  that  the  use  of  the  road  as  a  public  high- 
way 1'or  twelve  years,  was  prima  facie  evidence  of 
its  being  laid  out  by  proper  authority ;  and  though 
the  entry  of  the  road,  as  laid  out  in  1784,  did  not.  in 
all  respects,  conform  to  the  directions  of  the  stat- 
ute, yet  the  act  of  the  commissioners  in  1805,  pur- 
suant to  the  statute  of  1801,  duly  constituted  the 
road  a  public  highway,  and  that  the  defendant  was 
justified  in  passing  over  it. 

Golden  v.  Thurber,  (424)    437 

HIGHWAY,  OVERSEERS  OF-1. 
An  action  for  money  had  and  received  will  not  lie 
against  an  overseer  of  the  highway,  to  recover  back 
money  collected  by  him  under  an  assessment  by 
the  commissioners  of  highways,  pursuant  to  the 
statute. 

Potter  v.  Bennies,  (515)    232 

HOSICK  PATENT— 2. 

The  survey  and  map  of  Hosick  patent,  made  by 
John  It.  Bleecker,  in  May,  1754.  and  the  location  of 
lot  No.  48,  made  on  the  partition  of  the  said  patent, 
are  correct,  and  describe  the  true  bounds  thereof . 
A  subsequent  survey  of  lot  No.  48,  made  by  the 
direction  of  the  then  owner,  was  not  held  conclu- 
sive against  the  subsequent  owner. 

Jackson,  ex  dem.,  v.  Williams,  (297)    39O 

HOSICK  PATENT— 5. 

The  survey  and  map  of  Hosick  patent,  made  by 
John  R.  Bleecker,  in  May,  1754,  and  the  location  of 
lot  No.  48  made  on  the  partition  of  that  patent  are 
correct,  and  describe  the  true  bounds  thereof. 
Williams  v.  Jackson,  ex  dem.  Tibbets 
et  al.  (in  error).  (489)    1O88 

HUSBAND  AND  WIFE-4. 
See  Marriage. 


IMPOUNDING  OF  CATTLE-Johns.  Rep.  2. 
Cattle,  damage  feasant,  cannot  be  impounded  fin- 
til  the  damage  has  been  ascertained  by  two  fence- 
viewers. 

Pratt  v.  Petrie,  (Ml)    35O 

IMPROVEMENTS  ON  LAND— 3. 

1.  A  person  who  has  settled  on  land  in  the  military 
tract,  under  color  of  a  bona  tide  purchase,  made 
prior  to  the  5th  April,  1«03,  cannot  Ix.-  turned  out  of 
possession  until  he  is  paid  for  his  improvements,  ac- 
cording to  the  Act  of  the  5th  April,  1803. 

Jackson,  ex  dem.  Heet  et  al.,  v.  Bnsli,  (512)    687 

2.  A  IHTSOU  in  possession  of  a  lot  of  land,  reserved 
by  the  Act  of  the  Legislature  of  the  8th  February, 
1789,  and  which  has  been  patented  by  the  commis- 
sioners of  the  land  office,  is  not  entitled  to  any  com- 
pensation for  his  improvements  on  the  land,  from 
the   patentee,    who   has   recovered    in   an    action 
against  him. 

Jackson,  ex  dem.  Hornbeck,  v.  Seaman, 

(495)    681 
INDIANS— 3. 

1.  The  possession  of  land  by  Indians   does  not 
affect  the  validity  of  patents  granted  by  the  State 
for  the  lands  to  others,  without  their  consent. 

Jackson,  ex  dem.  Klock,  r.  Hudson,    (375)    639 

2.  An  outstanding  title  in  certain  Indians  of  the 
Mohawk  trilie  was  held  to  be  extinguished,  as  the 
title  had  never  been  claimed  or  asserted,  and  the 
tribe  or  nation  had  t»ecome  extinct. 

Id.  (Ib.) 

See  Patent,  2.  Ejectment,  7. 
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INDICTMENT-]. 

1.  On  an  indictment  tor  a  nuisance,  in  keeping  50 
barrels  of  gunpowder  in  a  certain  house  near  the 
dwelling-houses  of  divers  good  citizens  of  the  State, 
and  near  a  certain  public  street,  &c.,  it  was  held  that 
the  fact  so  charged  did  not  amount  to  a  nuisance ; 
aliter,  if  it  had  been  alleged  to  have  been  negligently 
and  iuiprovidently  kept. 

People  v.  Sandx,  (18)    64 

2.  In  an  indictment  for  forging  a  check  drawn  in 
the  name  of  a  copartnership,  it  is  not  necessary  to 
set  out  the  names  of  all  the  partners  composing:  the 
copartnership,  or  banking  company. 

The  People  v.  Curling,  (320)    156 

INDICTMENT— 2. 

1.  Where  a  person  stole  a  horse  in  the  State  of 
Vermont,  and  fled  into  this  State,  where  he  was  ap- 
prehended with  the  horse  in  his  possession,  it  was 
held  that  he  could  not  be  tried  in  this  State  for  the 
felony,  but  was  to  be  considered  only  as  a  fugitive 
from  justice. 

The  People  v.Gardner,  (477)    456 

2.  Same  point  decided. 

The  People  v.  Schenck,  (479)    457 

See  Arson. 

INDICTMENT— 3. 

Where  an  indictment  stated  that  the  prisoner, 
with  force  and  arms,  to  wit,  with  knives,  &c.,  made 
an  assault  upon  E.  G.,  with  intent  to  commit  mur- 
der on  him.  and  did  then  and  there,  cut,  beat, 
strike,  wound  and  ill  treat  the  said  E.  G.,  to  his  dam- 
age, and  against  the  peace,  &c.,  it  was  held  to  be  a 
sufficient  indictment  for  an  assault,  with  intent  to 
kill.  It  is  enough  to  state,  with  the  usual  precision, 
the  facts  necessary  to  constitute  an  assault  and  bat- 
tery, and  aver  the  intent  with  which  it  was  made. 
The  People  v.  Petttt,  (511)  686 

INDICTMENT— 4. 

1.  Where  a  jury  was  sworn  and  impanelled,  to  try 
a  prisoner  on  several  indictments,  after  giving  a 
verdict  of  not  guilty  on  the  first  indictment,  they 
separated  and  went  to  a  tavern,  and  then  returned 
into  court,  when  the  prisoner  was  tried  by  the  same 
jury  on  the  other  indictment,  the  proceedings  as  to 
the   other   indictments  were  held  irregular;    but 
whether  the  prisoner  is  to  be  discharged,  or  a  new 
trial  granted.    Quaere. 

The  People  v.  Meamj,  (294)    827 

2.  A  person  indicted  for  forging  "  an  order  for 
the  payment  of  money'"  is  not  entitled  to  a  peremp- 
tory challenge,  it  being  an  offense  punishable  only 
by  imprisonment  for  years. 

The  People  v.  Unwell,  (296)    838 

3.  In  all  cases  where  a  right  and  peremptory  chal- 
lenge does  not  exist,  two  or  more  persons  may  be 
indicted  and  tried  jointly,  or  separately,  at  the  dis- 
cretion of  the  court. 

Id.  (Ib.)    838 

4.  Whether   two   persons  indicted  for  a  capital 
offense,  and  entitled  to  a  peremptory  challenge, 
can  be  tried  together  against  their  consent.   Qucere. 

Id.  (Ib.)    838 

INDICTMENT-5. 
See  Forgery. 

INFANCY— 2. 

In  an  action  against  two  defendants,  where  one  is 
taken  and  the  other  not,  the  defendant  in  court  can- 
not give  the  infancy  of  his  co-defendant  in  evi- 
dence, under  the  general  issue.  The  plea  of  infancy 
is  a  personal  privilege,  of  which  the  party  alone  can 
take  advantage. 

Van  Bramer  et  al.  v.  Cooper,  et  al.,     (279)    382 

INFANCY-5. 

1.  Infancy  is  a  personal  privilege,  and  cannot  be 
taken  advantage  of  by  any  but  the  infant  himself. 

Hartness  v.  Thompson  et  al.,  (160)    98O 

2.  Where  several  defendants  are  sued  on  a  joint 
and  several  contract,  and  one  of  them  pleads  in- 
fancy, or  gives  it  in  evidence  at  the  trial  under  the 
general  issue,  the  jury  may  find  a  verdict  for  the  in- 
fant, and  for  the  plaintiff  against  the  other.defend- 
ants;  or  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
the  infant,  and  proceed  to  judgment  against  the 
other  defendants. 

Id.  (Ib.)    980 

See  Pleadings,  9. 

INQUIRY,  WRIT  OF— 2. 

1.  A  writ  of  inquiry  of  damages  may  be  executed 
before  a  sworn  deputy  of  the  sheriff. 

Tttlotsonv.  Cheethum,  (63)    3O1 

JOHNS.  1,  2,  3,  4,  5. 


2.  The  court  will  not  set  aside  the  assessment  of 
damages  on  a  writ  of  inquiry,  in  an  action  of  slan- 
der, on  the  ground  that  such  damages  were  exces- 
sive, unless  they  are  enormous,  or  outrageously  ex- 
cessive. 

Id.  (II).)    301 

3.  If  it  appear  to  the  court,  that  important  ques- 
tions of  law  will  arise  on  the  execution  of  a  writ  of 
inquiry  of  damages,  in  an  action  for  a  libel,  the 
court  will  order  it  to  be  executed  before  a  judge,  at 
a  circuit. 

Id.  (107)    317 

INQUEST  OF  OFFICE— a 

See  Escheat. 

INSOLVENT  DEBTORS— 1. 

1.  A  discharge  under  the  Insolvent  Act  is  conclu- 
sive as  to  the  facts  set  forth  in  it,  and  cannot  be 
avoided,  except  for  the  particular  causes  or  frauds 
specified  in  the  act. 

I/ester  v.  Thompson  et  u.>\,  (300)     150 

2.  H  executed  a  bond  in  a  penal  sum  to  C  and  N, 
conditioned  to  procure,  within  six  months,  certain 
conveyances  to  be  executed  and  recorded,  so  as  to 
perfect  the  title  to  certain  lands  conveyed  by  H  to 
C,  and  N.    Two  years  after  the  bond  had  become 
forfeited,  H  became  insolvent,  and  obtained  his  dis- 
charge under   the   Insolvent   Act.     In  an  action 
brought  against  him,  afterwards,  on  the  bond,  it 
was  held  to  be  a  debt  provable  under  the  act ;  and 
that,  therefore,  the  insolvent  was  discharged  from 
it. 

Clinton  et  al.  v.  Hart,  (375)    179 

3.  A  plea  of  a  discharge  under  the  Insolvent  Act 
need  not  set  forth  specially  all  the  proceedings  pre- 
vious to  the  certificate  of  discharge.    It  is  sufficient 
if  the  discharge  itself  be  set  forth  verbatim. 

Service  v.  Heermance,  (91)    69 

INSOLVENT  DEBTOR  ACTS-2. 

1.  The  omission  of  a  prisoner  under  the  "  Act  for 
the  relief  of  debtors  with  respect  to  the  imprison- 
ment of  their  persons,"  to  insert  in  the  account  of 
his  estate,  set  forth  in  his  petition,  certain  debts  due 
to  him,  will  not  prevent  his  discharge,  if  the  omis- 
sion appear  to  have  arisen  from  misapprehension, 
and  not  from  any  fraudulent  intent ;  but  the  court 
will  permit  the  debts  to  be  inserted  in  the  account, 
when  the  prisoner  is  brought  up  for  his  discharge. 

Brodie  et  al.  v.  Stephens,  (289)    386 

2.  If  a  prisoner  in  execution,  on  a  judgment  of  a 
court  of  common  pleas,  be  duly  discharged  by  such 
court,  under  the  "Act  for  the  Relief  of  Debtors, 
with  Respect  to  the  Imprisonment  of  their  Persons," 
and  afterwards  remove  into  another  county,  no 
action  can,  afterwards,  be  brought  against  him  for 
the  debt,  or  on  the  judgment,  unless  he  be  convict- 
ed of  willful  perjury  in  obtaining  his  discharge, 
though  he  has  sufficient  property  in  the  county 
where  he  has  removed,  but  not  in  the  county  where 
the  judgment  was  rendered.    This  is  a  casm  omtesus 
in  the  act. 

Peebles  v.  Kettle,  (363)    414 

3.  Where  the  defendant  in  a  suit  promised  to  pay 
the  costs,  if  the  plaintiff  would  not  oppose  his  dis- 
charge under  the  Insolvent  Act,  and  the  defendant, 
accordingly,  obtained  his  discharge  ;  and  the  plaint- 
iff, afterwards,  brought  an  action  on  the  promise  to 
recover  the  costs,  and  the  defendant  pleaded  his  dis- 
charge, it  was  held  that  the  promise  was  founded 
on  an  illegal  consideration,  and  void. 

Waite  v.  Harper,  (386)    433 

See  Pleas  and  Pleadings,  1. 

INSOLVENT  DEBTOR  ACT— 3. 
To  entitle  the  United  States  to  a  preference  over 
other  creditors,  it  must  be  shown  that  the  debtor 
was  insolvent,  and  voluntarily  assigned  all  his  prop- 
erty for  the  benefit  of  his  creditors ;  or  that  an  at- 
tachment  had  been  taken  out  against  his  property, 
as  an  absent  or  absconding  debtor,  and  prosecuted 
to  effect. 

M*  Lean  v.  RanMn  et  al.,  (369)    637 

INSOLVENT  DEBTORS-4. 

1.  Where  A.  an  insolvent  debtor,  petitioned  for 
his  discharge  under  the  Insolvent  Act,  and  on  the 
day  appointed  for  the  creditors  to  show  cause,  &c., 
B,  one  of  the  creditors,  appeared  and  showed  cause 
against  the  discharge ;  and  it  was  then  agreed  be- 
tween A  and  B  that  if  the  latter  would  withdraw  all 
opposition  to  the  discharge.  &c.,  C  and  D  should 
execute  a  bond  to  B,  conditioned  to  deliver  him  A's 
notes,  with  approved  indorsements,  in  fifteen 
days  after  A's  discharge,  payable  in  installments, 
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which  bond  was  accordingly  executed  and  deliv- 
ered to  H,  who,  afterwards,  brought  an  action  on 
the  bond  against  C  and  D.  It  was  held  iliar  the 
bead  was  illegal  and  void,  as  against  the  policy  and 
intent  of  the  Insolvent  Act. 

Dritti  i-.  I.,  t  <-t  at.,  (410)    864 

2.  Where  a  suit  was  brought  in  the  name  of  an 
insolvent,  in  a  court  of  common  picas,  but  for  the 
benefit  of  the  assignees,  and  the  plaintiff  recovered 
less  than  $25;  on  bringing  a  writ  of  error  to  this 
court,  the  assignees  were  ordered  to  give  security 
for  the  costs. 

Ketcham  et  al.  v.  Chirk,  (484)    888 

INSOLVENT  DEBTOR- 5. 

Where  a  judgment  is  obtained  against  a  person, 
who  afterwards  obtains  his  discharge  under  the  In- 
solvent Act,  but  before  the  costs  are  taxed,  or  the 
judgment  roll  signed,  the  costs  cannot  be  recovered 
of  the  insolvent. 

Warne  v.  Constant,  (135)    972 

INSURANCE-1. 

1.  Policy  on  goods  from  New  York  to  France, 
warranted    American  property.    The  goods  were 
purchased  in  New  York,  by  American  merchants, 
and  shipped  on  board  of  an  American  vessel,  con- 
signed to  merchants  in  France,  under  an  agreement 
between   them    for   that  purpose,    by   which  the 
former  were  to  deliver  the  goods  at  St.  Valery,  in 
France,  for  which  they  were  to  be  allowed  eight 
per  cent,  commission,  taking  on  themselves  all  risks, 
expressly  including  a  premium  for  sea  risk,  or  in- 
surance, as  well  as  war  risks :  the  consignees  were 
to  pay  the  freight  on  delivery,  and  also  for  the 
goods,  in  bills  on  London,  guarantied  by  a  commer- 
cial house  in  London.  During  the  voyage,  the  goods 
were  captured  by  the  British,  and  condemned  as 
French  property.    In  an  action  on  the  policy,  it  was 
held  that  the  goods  remained  the  property  of  the 
consignors  until  their  delivery  in  France,  and  that 
the  warranty  in  the  policy  was  complied  with  ;  that 
such  a  contract  was  legal  and  valid,  and  did  not 
change  the  property  so  as  to  destroy  its  neutral 
character,  or  violate  the  contract  of  insurance. 

D.  <fc  G.  LuMow  v.  Bourne  et  al.,  (1)    35 

2.  Insurance   on   ten  hogsheads  of  sugar  from 
Antigua  to  New  York,  warranted  "  free  from  any 
charge,  damage  or  loss  which  may  arise  in  conse- 
quence of  seizure  or  detention,  for  or  on  account 
of  any  illicit  or  prohibited  trade,  or  any  trade  in 
articles  contraband  of  war."    By  a  proclamation  of 
the  government  of  Antigua,  sugars  were  allowed 
to  be  exported  from  that  island  in  American  vessels 
upon  certain  terms.  The  vessel  arrrived  at  Antigua 
the  4th  of  September,  1799,  entered  into  the  usual 
sugar-bond,  began  to  load  the  12th  September,  but 
did  not  clear  out  until  the  8th  October.    On  the  4th 
September,  an  order  had  been  issued  revoking  the 
permission  before  granted  to  export  sugars,  but  was 
not  delivered  at  the  custom-house  until  the  10th. 
The  vessel,  however,  was  regularly  cleared  out,  and 
on  her  voyage  to  New  York  was  captured  by  the 
French,  and  recaptured  by  the  British,  and  carried 
into  St.  Kitt's,  where  vessel  and  cargo  were  ordered 
to  be  restored  on  payment  of  salvage ;  but  the  sugar 
was  af terwards  seized  and  condemned  for  a  breach 
of  the  laws  of  trade.    In  an  action  on  the  policy,  it 
was  held,  that,  notwithstanding  the  vessel  had  been 
allowed  regularly  to  clear  out  from  Antigua,  the 
exportation  of  the  sugar  was  illicit,  and  so  a  breach 
of  the  warranty  contained  in  the  policy. 

Tucker  o.  Juhel  et  al.,  (20)    42 

3.  Insurance  on  cargo  and  freight,  by  an  insur- 
ance company,  and  by  twenty-three  separate  in- 
surers  on  the  ship.    The  ship  was  captured  and 
abandonments  were  made  to  the  several  insurers  on 
ship,  freight  and  cargo  respectively,  which  aban- 
donments were  accepted,  and  the  sums  insured  paid 
as  for  a  total  loss.    The  ship  and  cargo  were  after- 
wards liberated,  and  the  ship  proceeded  to  the  port 
of  destination,  and  there  delivered  her  cargo,  which 
was  there  sold,  and  the  net  proceeds  applied  by  the 
master,  who  was  joint  consignee  with  merchants 
there,    to  defray  the  expense  of  repairs,  and  for 
arming  the  ship.    In  an  action  brought  by  the  in- 
surers on  the  cargo  against  one  of  the  insurers  on 
the  ship,  as  part  owner  after  the  abandonment,  for 
the  net  proceeds  of  the  cargo,  so  taken  and  applied 
for  the  repairs  of  the  ship,  it  was  held  that  after  the 
abandonment  and  acceptance  of  the  ship,  the  sep- 
arate insurers  were  separately  answerable,  and  not 
as  joint  partner  with  the  others  for  his  proportion 
of  the  net  proceeds  of  the  cargo  applied  to  the  re- 
pairs, but  not  for  the  arming  or  increasing  the 
complement  of  men. 

The  United  Ins.  Co.  v.  Scott  et  al.,       (106)    75 
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4.  Where  the  assured  had  written  four  letters  by 
different    conveyances,  ordering  insurance    to    bo 
made,  one  of  .which  letters  was  on  board  of  the 
vessel  in  which  the  insured  arrived,  after  a  kno\\l- 
•  •d^c  of  the  loss,  at  a  port  from  which  letters  are 
sent  by  the  mail,  he  is  bound  to  communicate  the 
news  of  the  loss  immediately,  or  by  the  same  post, 
so  that  the  ass  11  ranee  may  be  countermanded 

1.  AS.  WcdHon  r.  Vela /"'»'.  (150)    92 

5.  Insurance  on  cargo,  at  and  from  New  York  to  a 
port  or  ports  in  the  Island  of  Cuba,  and  back.    The 
policy  contained  the  usual  clause,  that  the  insurer 
was  not  to  be  liable  for  the  consequence  of  illicit 
trade,  &c.    The  vessel  arrived  at  St.  Jago  de  Cuba, 
her  port  of  destination,  but  was  not  allowed  to  en- 
ter ;  after  waiting  twenty  days,  she  sailed  for  an- 
other port  in  the  island,  but  was  driven  by  adverse 
winds  into  the  Bight  of  Leogane,  and  for  fear  of  the 
brigand    boats,  she   went   into    Port    Republican, 
where  the  cargo  was  forcibly  taken  by  the;  govern- 
ment there,  and  sold  at  a  great  loss.    The  Insured 
abandoned  as  for  a  total  loss,  and  assigned  as  a 
cause  the  refusal  of  an  entry  at  St.  Jago  de  Cuba, 
and  that  the  voyage  had  been  thereby  defeated.    It 
was  held  that  the  denial  of  entry  at  St.  Jago  was  not 
a  loss  within  the  policy ;  but  as  to  the  effect  of  a  de- 
nial to  trade,  if  the  voyage  had  ended  there,  duMta- 
tur.  The  insured,  in  making  an  abandonment,  must 
assign  the  true  cause.    If  he  assign  an  insufficient 
cause,  he  is  bound  by  it,  and  cannot  avail  himself 
of  a  subsequent  event,  without  a  new  abandon- 
ment. 

Suydam  et  al.  v.  The  Marine  Ins.  Co..  (181)    1O5 

6.  A  policy  of  insurance  contained  the  following 
memorandum  :    "  The  vessel  sails  under  a  sea  letter 
without  a  register;    property   warranted    Ameri- 
can."   It  was  neld  that  parol  evidence  could  not  be 
received  to  explain  what  was  meant  by  a  sea  letter, 
as  the  nature  of  the  document  was  settled  by  public 
treaties  and  acts  of  Congress.    A  sea  letter  and  a 
certificate  of  property  are  distinct  documents,  and 
sailing  with  a  certificate  of  ownership  is  not  a  com- 
pliance with  a  warranty  to  sail  with  a  sea  letter. 

Sleyhtv.  Rhinelander  et  al.,  (192)    1O9 

7.  Where  money  is  paid  into  court  on  a  policy  of 
insurance,  under  a  rule  for  that  purpose,  the  plaint- 
iff, by  taking  it  out,  will  not  be  precluded  from  pro- 
ceeding for  a  total  loss,  when  He  informs  the  de- 
fendant's attorney,  at  the  time  of  his  intention  to 
proceed  for  a  total  loss. 

Id.  db.)    109 

8.  A  vessel,  in  attempting  to  get  out  of  the  har- 
bor, in  order  to  proceed  on  her  voyage,  grounded, 
in  consequence  of  which  she  became   leaky :  the 
cargo,  consisting  chiefly  of  flour,  being  damaged, 
was  unladen.    The  ship  was  repaired  in  six  days,  at 
an  expense  of  S150.    Information  was  given  to  the 
insurers  on  the  vessel  and  freight,  of  the  accident, 
on  the  day  after  it  happened,  and  a  formal  aband- 
onment was  made  to  them  two  da3-s  thereafter. 
The  owners  of  the  cargo  received  it  of  the  owners 
of   the   vessel,   and   sold  it  at  auction  at  a  loss  of 
about  27  per  cent.    It  was  held  that  the  insured  had 
no  right  to  abandon  ;  but  ought  to  have  insisted  on 
carrying  the  cargo  to  the  place  of  its  destination, 
so  as  to  entitle  themselves  to  full  freight.    The  as- 
sistance given  by  the  insurers,  in  saving  the  prop- 
erty, on  being  informed  of  the  accident,  did  not 
amount  to  an  acceptance  of  the  abandonment. 

Griswtld  v.  The  New  York  Ing.  Co.,    (205)    114 

9.  M.  chartered  a  vessel  to  A.  and  B.  for  a  particu- 
lar voyage,  reserving  half  the  cabin,  and   certain 
privileges  for  the  master  and  mate,  and  covenant- 
ed to  hire  and  pay  the  master  and  crew,  and  to 
furnish  them  with  provisions,  &c.    The  master,  at 
the  request  of  B.,  who  was  on  board,  went  out  of 
the  course  of  the  voyage,  and  the  vessel  was  capt- 
ured by  a  Spanish  privateer.    It  was  held  that  M., 
notwithstanding  the  charter-party,  continued  own- 
er of  the  vessel  for  the  voyage,  and  that  the  devia- 
tion amounted  to  an  act  of  barratry  in  the  master, 
for  which  the  insurers  on  the  vessel  were  liable. 

ZTIntirev.  Bmone,  (229)    123 

10.  If  a  vessel  be  seaworthy  at  the  time  of  her  sail- 
ing, and  afterwards  suddenly  spring  a  leak,  and 
founderj  without  any  stress  of  weather  or  apparent 
cause  it  is  a  loss  by  the  perils  of  the  sea.  and  the  insur- 
er will  be  liable.    Whether  the  vessel  be  seaworthy, 
or  not,  is  a  fact  which  the  jury  are  to  determine. 

Patrick  r.  Hallett  &  Bnwne,  (241)    127 

11.  If  the  port  to  which  a  vessel  insured  is  des- 
tined  to   be   actually  blockaded,    the  insured  may 
abandon  as  for  a  total  loss;    the  interdiction   of 
commerce  with  the  port  of  destination,  by  means 
of  a  blockade,  is  a  peril  within  the  policy.   'The  go- 
ing to    another  port,  turned  away,  for  the  purpose 
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of  delivering:  the  goods,  was  considered,  after  an 
abandonment,  as  done  for  the  benefit  of  all  con- 
cerned,  and  would  not  destroy  the  right  of  toe  in- 
sured to  recover  on  the  abandonment. 

Schmidt  v.  The  United  I/us.  Co.,  (249)    ISO 

12.  Insurance  on  a  cargo  of  corn  and  flour  from 
New  York  to  Madeira,  with  the  usual  memorandum 
in  the  policy.    In  her  passage  the  vessel  met  with 
bad  weather,  and  arriving  in  sight   of  Madeira,  she 
was  prevented  by  adverse  winds  from  entering  the 
port  ;  and  suspecting  a  ship  in  sight  to  be  a  priva- 
teer, the  master  bore  away,  and  went  to  the  Cape 
de  Verd    Islands,    whore   the    cargo,  being   found 
in  u  eh  damaged,  was  ordered  to  be  sold  by  the  gov- 
ernment there.    Not  being  able  to  repair  the  ves- 
sel, the  insured  broke  up  the  voyage,  and  abandon- 
ed as  for  a  total  loss  ;  but  the  vessel  afterwards  got 
some  repairs,  and  went  to  Lisbon.    It  was  held  that 
the  going  to  the  Cape  de  Verd  Islands  was  not  war- 
ranted by  necessity,  and  therefore  a  deviation. 

Neilson  et  al.  v.  The  Col.  Im.  Co.,       (301)    15O 

13.  In  making  up  of  an  account  of  loss  on  an 
open  policy  of  insurance,  the  insured  cannot  charge 
a  commission  on  the  purchase  of  goods  by  them- 
selves. 

Anonymous,  (312)    155 

14.  The  jury  have  a  discretion  to  allow  interest  or 
not  on  the  amount  of  a  partial  loss  on  a  policy. 

Anonymous,  (315)    156 

15.  If  a  policy  of  insurance  contain  the   words, 
"  on  a  voyage  from  New  York  to  Barbadoes,  and  a 
market,"  the  insured,  by  the  usage  of  the  West 
India  trade,  has  liberty  togo.foom  /id*,  from  island 
to  island  in  the  West  Indies,  until  he  has  sold  the 
whole  of  his  cargo ;  and  he  may  sell  a  part  of  his 
cargo  at  one  island,  and  a  part  at  another. 

Mat-weU  v.  Robinson  et  al.,  (333)    163 

16.  To  justify  and  abandonment  in  the  case  of 
stranding,  the  goods  must  be  deteriorated  to  half 
their  value.    Where  the  accident  of  stranding  hap- 
pens at  the  mouth  of  a  river  or  harbor,  so  that  the 
insured  might,  by  means  of  lighters,  or  other  ves- 
sels, send  the  goods  to  the  port  of  destination,  he  is 
bound  to  do  so,  and  cannot  sell  them   at  auction, 
and  abandon  for  a  total  loss. 

Ludlow  v.  Columbian  Ins.  Co.,  (335)    163 

17.  K.  purchased  a  British  ship  of  merchants  in 
Jamaica,  but  not  being  able  to  pay  the  whole  pur- 
chase money,  it  was  agreed  that  the  ship  should 
continue  in  the  names  of  the  original  owners  until 
the  balance  was  paid,  when  they  were  to  give  a 
regular  bill  of  sale.    K.  took  possession  and  acted 
as  owner  of  the  vessel.    In  an  action  on  a  policy  of 
insurance  on  the  vessel,  effected  in  the  name  of 
K.,  it  was  held  that  he  had  an  insurable  interest. 

Kenny  v.  Clarkson  et  al.,  (385)    183 

18.  The  owner,  notwithstanding  there  may  be  a 
bottomry  bond  on  the  vessel,  may  insure  his  inter- 
est generally ;  but  the  holder  of  the  bottomry  bond 
must  insure  eo  nomine. 

Id.  (Ib.)    183 

19.  Where  a  vessel  was  valued  at  §2,000,  and  insur- 
ed for  that  sum,  and  there  was  a  prior  insurance 
for  §3,000,  the  insured  was  allowed  to  prove  that  the 
vessel  was  worth  enough  to  cover  bota  policies. 

Id.  (Ib.)    183 

20.  If  certain  articles  be  enumerated  in  a  policy 
of  insurance,  and  a  moiety  of  them  be  lost,  the  as- 
sured may  abandon  as  for  a  total  loss,  though  the 
loss  be  not  equal  to  a  moiety  of  the  whole  cargo. 

Vandenheuvel  v.  The  United  Ins.  Co.,  (406)    19O 

21.  Where  a  vessel  and  cargo  were  captured,  and 
the   proceedings    in   the   Admiralty  Court   were 
against  the  whole  cargo,  and  part  condemned,  and 
the  residue  released,  and  to  prevent  an  appeal  and 
avoid  further  detention,  the  master  agreed  to  pay 
a  specific  sum  as  a  ransom,  and  sold  a  part  of  the 
cargo,  being  more  than  a  moiety  of  the  part  insured, 
to  defray  the  expenses  and  pay  the  ransom :  it  was 
held  that  the  sum  paid  for  the  expenses  and  ransom 
was  not  general  average,  but  must  be  borne  by  the 
cargo  alone,  and  that  the  insured  was  entitled  to  re- 
cover as  for  a  total  loss. 

Id.  (Ib.)    190 

22.  Where  a  printed  blank   policy  on  cargo  was 
used,  and  the  blank  filled  up  f or  an  insurance  on 
profits,  and  the  valuation  in  writing,  taken  in  con- 
nection with  the  printed  words,  was  a  valuation  of 
the  goods  and  not  of  the  profits,  it  was  held  that 
parol  evidence  was  inadmissible  to    explain    the 

•  intention  of  the  parties,  there  being  no  ambiguity 
in  the  words  as  they  stood. 

Mumford  y.  Hattett,  (433)    201 

23.  Every  policy  on  profits  must,  of  necessity,  be 
a  valued  policy. 

Id.  (Ib.)    201 
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24.  Where  the  vessel  and  cargo  were  captured, 
and  the  owner  of  the  goods  abandoned  them  to  the 
insurer,  and  also  abandoned  his  interest  to  the  in- 
surers on  the  profits,  it  was  held  that  he  was  entitled 
tn  i  rroviT  against  the  latter  for  a  total  loss,  not- 
withstanding a  previous  abandonment  of  the  goods 
to  the  insurers  on  the  cargo,  who  received  them  after 
their  release  by  the  captors,  and  sold  them  to  a  profit. 

Id.  (lh.)    201 

25.  In  effecting  a  policy  of  insurance,  the  broker 
Stated  to  the  insured  that  the  vessel  was  expected 
to  sail  about  the  1st  of  October.    On  the  morning 
of  the  day  on  which  the  policy  was  subscribed  a 
vessel  had  arrived,  bringing  information  that  the 
vessel  insured  had  sailed  about  the  3d  of  October, 
which  information  was  not  communicated  to  the 
insurer.    After  two  verdicts  for  the  plaintiff,  the 
court  refused  to  grant  a  new  trial,  on  the  ground  of 
concealment,  saying  that  it  was  a  question  for  the 
jury  to  determine  whether  the  information  was 
material  or  not. 

Livingston  v.  Delafield,  (522)    236 

26.  If  a  written  order  for  insurance  be  laid  before 
the  underwriters  by  the  broker,  who,  at  the  same 
time  communicates  to  them,  verbally,  what  is  said 
to  have  been  contained  in  the  written  order,  the 
broker  may  give  evidence  of  his  verbal  communi- 
cations, though  the  order  is  not  produced. 

Id.  (It>.)    235 

27.  If  property  captured  be  abandoned,  and  the 
insurer    accept   the    abandonment   and    pay   the 
amount  insured,  and  the  agent  or  correspondent  of 
the  insured,  without  knowing  of  the   insurance, 
purchase  the  property  of  the  captors,  for  the  bene- 
fit of  the  owners,  and  afterwards  sell  it,  and  invest 
the  proceeds  in  goods,  which  he  sends  to  the  ins  ur- 
ed,  the  insurers  may  elect  to  consider  the  purchase, 
sale  and  investment,  as  done  by  their  agent,  and 
the   goods  in    which    the  proceeds  were  invested 
as  their  property,  and  may  maintain  trover  for  it 
against  the  insured. 

Robinson  et  al.  The  United  Ins.  Co.  (in 
error),  (592)    26O 

28.  The  owners  of  a  ship  and  cargo  agreed  with 
R. ,  who  was  to  go  as  supercargo  on  a  voyage  out 
and  home,  to  pay  him  a  gross  sum  for  his'  commis- 
sions, out  of  the  proceeds  of  the  return  cargo,  or  to 
give  him  out  of  it  to  the  amount,  at  his  election  ;  in 
consideration  of  which  R.  and  his  partner  engaged 
to  sell  the  return  cargo,  free  of  commissions.    On 
her  homeward  voyage  from  Batavia  to  New  York, 
the  vessel  was  compelled,  by  stress  of  weather,  to 
put  into  St.  Kitt's,  where  the  cargo  was  sold  from 
necessity,  and  a  part  of  the  proceeds  were  invested 
in  other  articles,  the   produce  of   the  island,  and 
brought  to  New  York.    R.,  having  effected  a  pol- 
icy of  insurance  on  his  commissions,  as  stipulated 
in  his  contract  with  the  owners,  on  their  refusal  to 
pay  him,  abandoned  to  the  insurers,  and  brought 
his  action  against  them  for  a  total  loss:  and  it  was 
held  that  as  the  return  cargo  did  not  arrive  at  New 
York,  R.  lost  his  commissions,  and  was,  therefore, 
entitled  to  recover  the  amount  of  the  insurance. 

The  New  York  Ins.  Co.  v.   William  I. 

Robinson  (in  error),  (616)    268 

See  Amendments,  2.    Practice,  10.    Evidence,  10. 

INSURANCE— 2. 

1.  A  vessel  was  insured  rgainst  sea  risks  only,  from 
New  Orleans  to  Cape  Nichola  Mole,  in  St.  Domingo, 
and  from  thence  to  one  other  port,  say  Port  Repub- 
lican, Cape  Frangois,  or  St.  Thomas.    During  the 
voyage,  she  met  with  bad  weather,  and  became 
leaky  ;  but  while  she  was  in  sight  of  St.  Domingo, 
and  within  70  miles  of  Cape  Nichola  Mole,  she  was 
turned  away  from  that  port  by  a  British  cruiser,  on 
account  of  its  being  blockaded.  She  then  proceeded 
toward  St.   Thomas,    but   she  was  forced  by  bad 
weather,  to  go  to  Jamaica,  where,  on  a  survey,  she 
was  condemned  as  not  worth  the  cost  of  repairs.  In 
an  action  fora  total  loss,  it  was  held  that  the  devia- 
tion from  Cape  Nichola  Mole  was  excused  by  neces- 
sity, and  that  the  loss  afterwards  was  by  perils  of 
the  sea,  for  which  the  insurers  were  liable. 

Robinson  v.  The  Marine  Ins.  Co.,         (89)    31O 

2.  Where  a  vessel  insured  becomes  so  much  injured 
by  the  perils  of  the  sea  that  it  is  requisite  to  sell  her 
in  a  foreign  port,  the  amount  of  the  value  on  which 
the  general  average  is  to  be  calculated,  is  the  amount 
she  actually  and  bona  fide  sold  for,  and  not  the  four 
fifths  of  her  original  value,  as  in  case  of  capture. 

Bell  v.  The  Columbian  Ins.  Co.,  (98)    314 

3.  Whether  an  abandonment  was  accepted  or  not 
by  the  insurer,  is  a  question  of  fact  for  the  jury  to 
decide. 

Id.  (Ib.)    314 
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4.  Where  a   vessel  willed   with  a  fair  wind  and 

moderate  weather,  and  in  tt veniiiv  of  the  same 

•day  sprung  a  leak  and  foundered  without  any  ap- 
parent cause,  or  extraordinary  aeci'ient,  to  which 
the  U-nk  could  be  ascribed,  it  was  held  that  the  loss 
mint  !"•  presumed  to  liaveariseii  from  hernot  being 
seaworthy  at  tin-  time  of  her  sailing. 

Italeot  r.  I7W  Commercial  //(.<.<'<*.,     (124)    325 

5.  A  vessel  was  insured  from  New  Haven  to  Middle- 
town,  at  and  from  thence  to  Martinique,  and  back 
to  New  York.    The  policy  contained  a  clause  "that 
the  loss  was  to  be  paid  in  30  days  after  proof  there- 
of."   The  \  ess.  1  cleared  out  for  St.  Lucie,  for  the 
purpose  of  avoiding  a  detention  by  cruisers,  and 
the  master  was  instructed  by  the  owner  to  keep  well 
to  the  eastward,  and  to  make  a  particular  port  in 
Martinique,  &o.    The  day  after  the  vessel  sailed 
from  Connecticut  Kiver,  she  sprung  a  leak  and 
foundered.    In  an  action  on  the  policy,  it  was  held 
that  the  exhibiting  of  the  protest  of  the  master, 
stating  the  loss,  was  a  sufficient  compliance  with  the 
clause  in  the  policy,  as  to  preliminary  proof,  and 
that  preliminary  proof  of  interest  was  not  neces- 
sary. 

Talent  v.  The  Marine  7n.s.  Co.,  (130)    327 

6.  Where  the  vessel  actually  sailed  on  the  voyage 
insured,  concealment  of  the  instructions  given  to 
the  master,  as  to  the  mode  of  prosecuting  the  voy- 
age,   is  not  material.    A  clearance  to  a  different 
port,  with  a  view  to  avoid  detention  by  cruisers,  did 
not  make  a  different  voyage.    Though  the  master 
stated,  in  his  protest,  that  he  sailed  for  a  different 
port,  yet,  if  he  explain  his  reason  for  so  doing,  it 
will  not  vary  the  case. 

Id.  (11).)    337 

7.  Insurance  on  goods,  at  and  from  New  York  to 
a  port  or  ports  in  the  island  of  Cuba,  and  thence 
back  to  New  York.    The  vessel  arrived  at  St.  Jago 
de  Cuba,  but  was  not  allowed  to  enter  there,  and 
after  waiting  20  days,  sailed  for  another  port  in  the 
island,  in  going  to  which  she  was  driven  by  con- 
trary winds  into  the  Bight  of  Leogane,  and  for  fear 
of  brigand  boats,  went  into  Port  Republican,  in  the 
island  of  St.  Domingo,  where  her  cargo  was  forcibly 
taken  out  and  sold  at  a  loss.    The  proceeds  of  the 
sale,  except  a  small  part,  were  invested  in  the  pro- 
duce of  the  island,  and  arrived  at  New  York.     On 
receiving    advice  of  what  had  happened  at  Port 
Republican,  the  assured  abandoned,  and  assigned 
as  a  cause;  the  refusal  of  an  entry  at  St.  Jago  de 
Cuba.    It  was  held  that  the  delay  at  St.  Jago  de 
Cuba,  under  the  circumstances,  did  not  amount  to  a 
deviation  ;  that  the  going  to  Port  Republican  was 
justified  by  necessity,  and  would  have  authorized 
an  abandonment  for  a  total  loss  of  the  voyage :  but 
as  the  insured  did  not  abandon  for  that  cause,  he 
was  entitled  to  recover  only  fora  partial  loss,  which 
was  to  be  estimated,  by  deducting  the  net  proceeds 
of  the  salt*  at  Port  Republican  from  the  invoice 
amount,  or  cost  of  the  goods. 

Suydam  et  al.  v.  The  Marine  Ing.  Co.,  (138)    329 

8.  The  cargo  of  a  vessel  was  insured  from  North 
Carolina  to  New  York  :    the  vessel  sailed  the  16th 
February,  1802,  but  was  never  heard  of  afterwards. 
An  abandonment  was  made  the  17th  February,  1803, 
to  the  insurers,  and  proof  of  the  time  of  sailing, 
and  of  the  interest,  were  exhibited.    It  was  held 
that  the  length  of  time  which  had  elapsed  since  the 
vessel  was  heard  of,  was  presumptive  evidence  of  a 
total  loss,  and  that  no  abandonment  was  necessary. 

Gordon  v.  Bowne,  (150)    334 

9.  It  seems  that  there  is  no  precise  time  established 
for  the  presumption  of  loss,  where  the  vessel  is  not 
heard  of :  but  each  case  must  depend  on  its  own 
circumstances,  having  a  regard  to  the  nature  of  the 
voyage,  and  the  distance  of  the  places. 

la.  (Ib.)    334 

10.  A  set-off  to  an  open  policy  of  insurance  is  not 
allowable. 

Id.  (lit.)    334 

11.  A  representation  to  one  underwriter  is  not 
evidence  of  a  representation  to  subsequent  under- 
writers on  a  different  policy,  on  the  same  vessel, 
and.against  the  same  risks. 

Kiting  et  al.  v.  Scott  et  al.,  (157)  337 

12-  Where  a  policy  contains  no  warranty  of  neu- 
trality, or  of  the  character  of  the  vessel,  the  insurers 
take  upon  themselves  all  risks,  belligerent  as  well 
as  neutral. 

Id.  (Ib.)  337 

13.  If  the  national  character  of  a  vessel  be  not 
warranted,  or  represented.  It  is  not  incumbent  on 
the  insured  to  show  that  she  had  a  sea  letter,  or 
other  proper  documents  on  board,  required  by  the 
laws  of  the  country,  or  treaties  with  foreign  powers. 

Id.  (Ib.)    337 

us;} 


14.  It  seems  that  the  implied  warranty  of  sea- 
wort  hinesH,  does  not  extend  so  far  as  to  warrant, 
that  the  vessel  shall  have  all  proper  documents  or 
patters  on  board. 

/''•  (Ib.)    337 

15.  An  insurer  who  has  paid  a  loss  on  a  policy 
cannot  recover  back  the  money,  unless  he  niaki •  »\i\ 
a  clear  mistake,  as  to  the  law  or  the  fact. 

(Ib.)    337 

10.  Whether  an  insurer  who  has  paid  a  loss  with  a 
full  knowledge  of  all  the  facts,  can  recover  back 
the  money,  on  the  ground  of  a  mistake  as  to  the 
law,  dul)ttatur. 

„    {<*•  (II:)     337 

1<.  A  vessel  and  her  cargo  were  insured  "from 
New  York  to  Antigua,  and  at  and  from  Antigua  to 
Cura9oa."  The  vessel  after  her  departure  from 
New  York,  was  forced,  by  necessity,  into  St.  Croix, 
Where  part  of  the  cargo,  being  perishable  and  dam- 
aged, was  sold  before  the  necessary  repairs  were 
completed:  and  the  master,  deeming  it  impracti- 
cable to  bear  up  to  Antigua,  sailed  direct  from  St. 
Croix  to  Curayoa,  but  while  proceeding  thither  he 
was  captured  by  a  British  cruiser,  and  sent  to 
Jamaica,  where  the  vessel  was  condemned,  for  at- 
tempting to  enter  a  blockaded  port.  In  an  action 
on  the  policy,  it  was  held  that  going  direct  from  St. 
Croix  to  Curacoa,  without  proceeding  first  to  An- 
t  Li-na.  was  no  devitation,  and  that  a  sale  of  part  of 
the  cargo  at  St.  Croix  did  not  avoid  the  policy. 

Kanev.  The  Columbian  Ins.  Co.,         (264)    377 

18.  A  vessel  was  chartered  for  a  voyage  from  New 
York  to  Jeremie,  and  back  to  New  York,  for  $2,- 
400.  The  charteree,  or  hirer  of  the  vessel,  insured  the 
"freight,  valued  at  $1,700,  being  three  fourths  of  the 
value  of  the  freight,"  "on  a  voyage  from  Jamaica 
to  New  York,  upon  the  freight  of  goods  laden,  or 
to  be  laden,"  &c.    The  vessel  having  been  captured 
on  her  return  voyage  and  condemned,  the  charteree 
brought  an  action  on  the  policy,  and  it  was  held 
that  he  had  not  an  insurable  interest;   that  the 
policy  having  described  the  freight  generally,  it 
could  not  be  considered  as  freight  earned. 

Cheriot  v.  Barker,  (346)    4O8 

19.  Where  the  terras  of  a  policy  are  clear  and  ex- 
plicit, the  court  will  not  listen  to  any  suggestion  or 
proof  of  mistake. 

Id.  ilb.)    4O8 

20.  In  actions  on  two  policies  of  insurance,  on  the 
same  vessel,  where  there  bad  been  two  trials  in  each 
cause,  on  the  seaworthiness  of  the  vessel,  and  ver- 
dicts each  time  were  found  for  the  plaintiffs,  the 
court  refused  to  grant  a  third  trial. 

Talcot  v.  The  Commercial  Inn.  Co.,      (467)    452 

21.  Where  the  insured  had  written  four  letters,  by 
different  conveyances,  ordering  insurance,  one  of 
which  was  on  board  the  same  vessel  in  which  the 
insured  arrived,  after  a  knowledge  of  the  loss,  at  a 
port  from  which  that  letter  was  sent  by  man ;  it 
was  held  that  he  ought  to  have  communicated  the 
news  of  the  loss  immediately,  or  by  the  same  post, 
so  that  the  order  for  insurance  might  be  counter- 
manded. 

Watson  etal.  v.Delafleld  (in  error),    (526)    474 
S.  C.  Vol.  1.,  p.  152. 

22.  A  policy  of  insurance  contained  the  following 
clause  :  "  The  vessel  sails  under  a  seal  letter,  with- 
out a  register,  property  warranted  American."     It 
was  held  that  a  certificate  of  ownership,  issued  at 
the  custom-house,  was  a  sea  letter,  within  the  in- 
tent and  meaning  of  the  policy;  and  that  parol 
evidence  was  admissible  to  explain  what  document 
was  meant  by  a  sea  letter. 

Sleaht  et  al.  v.  Harttthorne  et  al. 

(in  error),  (531)    476 

8.  C.  Vol.  I.,  p.  192. 
See  Corporation.    Freight,  1,  2,  3. 

INSURANCE— 3. 

1.  A  vessel  and  freight  were  insured  by  the  same 
underwriters,  by  two  different  and  open  policies  of 
insurance,  on  a  voyage  from  New  York  to  the  River 
La  Plata,  and  at  and  from  thence  to  a   port  in 
Europe.    The  ship  arrived  at  Buenos  Ayres,  on  the 
13th    February,    1802.    under   a   charter-party   for 
freight,  and  delivered  her  cargo  there,  but  was  de- 
tained by  an  embargo  until  the  1st  October,  1802, 
when  she  sailed  for  Havre  de  Grace,  in  France, 
where  she  arrived  in  December,  1802.    An  abandon- 
ment of  the  ship  and  freight  was  made  on  the  29th 
June,  1802,  but  not  accepted.    In  an  action  on  the 
policy  on  the  freight,  it  was  held  that  the  insured 
was  entitled  to  recover  as  for  a  total  loss. 

LMnaton  v.  Tlir  Columbian  Ins.  Co.,    (49)  524 

2.  Freight  is  a  distinct  subject  of  insurance,  and  a 
previous  abandonment  of  the  ship  to  one  insurer 
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will  not  prevent  the  insured  from  recovering  the 
freight  insured  by  another. 

M,  (lb.)    524 

3.  Whether  the  abandonment  of  the  ship  deprives 
the  insurer  of  freight  of  his  salvage.    Qucere. 

Id.  (Jib.)    524 

4.  Whether  the  insurer  on  the  ship  is  to  account  to 
the  insurer  on  the  freight,  for  the  freight  earned 
subsequent  to  the  abandonment.    Qucere. 

Til.  (lh.)    524 

5.  Goods  were  insured  from  New  York  to  Bour- 
deaux.    The   policy  contained   the   usual   printed 
clause,  "  To  be  free  from  any  loss  which  may  arise, 
in  consequence  of  any  seizure  or  detention  for  or  on 
account  of  any  illicit  or  prohibited  trade;  "  and  also 
the  following  written  clause :    "Warranted  not  to 
abandon,  if  turned  away,  nor,  if  captured,  until 
condemned."    While  on  her  voyage  the  vessel  was 
captured  and  sent  into  England.    On  the  18th  No- 
vember, 1803,  the  ship  and  cargo  were  released,  and 
the  ship,  afterwards,  proceeded  on  her  voyage,  and 
reached  Verdun,  at  the  entrance  of  the  Garonne,  in 
France,  on  the  16th  January,  1804.    The  vessel  and 
cargo  were  seized  and  detained  by  the  officers  of  the 
French  government  at  Bordeaux,  and  she  was  not 
.suffered  to  unlade  any  part  of  her  cargo ;  and  was, 
afterwards,    ordered    to    leave    the    territory   of 
France.    The   reason  assigned  for  the  prohibition 
NV.IS  that  the  ship  had  come  direct  from  England. 
The  ship  with  the  cargo  proceeded,  afterwards,  to 
St.  Sebastian,  in  Spain,  where  part  of  the  cargo  was 
sold,  and  she  returned  in  ballast  to  Bourdeaux,  and 
the  residue  of  the  cargo  unsold  was  shipped  to  Bor- 
deaux, and  there  sold.    On  being  advised  of  the  sit- 
uation of  the  vessel  and  cargo  at  Bordeaux,  the  in- 
-sured  abandoned  as  for  a  total  loss,  on  the  18th  May, 
1804.  It  was  held  that  under  the  written  clause  in  the 
policy,  the  insured  were  only  entitled  to  recover  for 
.a  partial  loss,  for  expenses  and  average  from  the 
time  the  vessel  was  captured  until  her  arrival  at 
Bordeaux. 

Speiier  v.  New  York  Ins.  Co.,  (88)    537 

6.  As  to  the  effect  of  such  a  prohibition  by  the 
French  government,  without  the  special  clause  in 
the  policy.    Qucere. 

Id.  (lb.)    537 

7.  Goods  were  insured  from  Nevitas,  in  the  island 
of  Cuba,  "  beginning  the  adventure,  &c.,  fi-om  and 
immediately  following  the  lading  thereof  on  board 
of  the  vessel  at  Nevitas,  in  Cuba."  The  vessel  sailed 
with  a  cargo  of  goods  from  New  York,  and  arrived 
at  Nevitas ;  but  not  being  allowed  to  land  the  goods 
there,  except  a  few  trifling  articles,  she  sailed  from 
Nevitas,  with  the  outward  cargo  on  board,  for  Ja- 
maica, and   while   proceeding-   to  that   place  was 
wholly  lost  by  the  perils  of  the  sea.  It  was  held  that 
the  policy  did  not  attach   to  the  outward  cargo, 
which  continued  on  board  at  Nevitas,  and  until  the 
vessel  was  lost ;  and  the  insured  were  only  entitled 
to  a  return  of  premium. 

Richards  v.  The  Marine  Ins.  Co.,        (307)    615 

8.  Insurance  on  freight  from  New  York  to  Barce- 
lona.   The  vessel,  in  going  out  of  port,  and  while 
proceeding  on  the  voyage  insured,  was  stranded,  in 
consequence   of  which   the   cargo,    consisting   of 
flour,  was  so  much  damaged,  that,  had  it  been  car- 
ried to  the  port  of  destination,  it  would  not  have 
been  worth  the  freight.  Information  of  the  accident 
was  given  to  the  insurer  on  the  day  it  happened,  and 
two  days  thereafter  the  insured  abandoned  as  for  a 
total  loss.  The  vessel  was  repaired,  and  in  a  capacity 
to  prosecute  the  voyage  in  17  days,  and  at  an  ex- 
pense of  about  $150.  The  cargo,  which  had  been  in- 
sured by  the  underwriters,  was  also  abandoned  to 
them,  and  the  abandonment  accepted.    The  cargo 
was  sold  at  auction,  at  a  loss  of  about  27  per  cent.  It 
was  held  that  the  insured  on  the  policy  on  the 
freight  had  no  right  to  abandon,  but  ought  to  have 
offered  to  the  owners  of  the  cargo  to  carry  it  to  its 
place  of  destination,  so  as  to  have  entitled  them- 
selves to  the  freight. 

Griswold  et  al.  v.  The  New  York 
Ins.  Co.,  (321)    621 

9.  The  acts  of  the  agent  of  the  insurer,  in  saving 
the  cargo,  and  being  present  at  the  unlading  and  de- 
livery, will  not  amount  to  an  acceptance  of  an 
abandonment,  or  justify  the  inference  that  the  in- 
surer consented  to  the  breaking  up  of  the  voyage. 

Id.  (lb.)    621 

10.  Where  a  vessel,  insured  from  New  York  to 
Bordeaux,  had  French  passengers  on  board,  and  the 
owners  instructed  the  master  to  go  to  sea  through 
the  Sound,  in  order  to  avoid  the  chance  of  detention 
by  British  cruisers  then  off  the  Hook,  and  the  mas- 
ter, accordingly,  went  through  the  Sound,  instead 
of  going  through  the  Narrows  to  the  Hook,  which 


is  the  most  usual  and  least  dangerous  route  to  sea,  it 
was  held  not  to  be  a  deviation. 

Iteade  et  al.  v.  The  Commercial  Ins. 

Co.,  (352)    63  J 

11.  A  vessel  was  insured  from  New  York  to  Bour- 
deaux, and  consigned,  with  a  part  of  her  cargo,  be- 
longing to  the  owner,  to  a  person  at  Bordeaux,  on 
whom  the  owner  had  drawn  bills,  to  the  full 
I  amount  of  the  goods  and  freight;  and  the  master 
applied  to  the  consignee  for  mpney  to  make  the 
necessary  repairs  to  enable  the  vessel  to  return  to 
New  York,  and  the  consignee  advanced  the  money, 
and  took  a  bottomry  bond  for  the  amount,  with 
marine  interest ;  it  was  held  that  the  insurers,  under 
the  circumstances  of  the  case,  were  not  bound  to 
day  the  bottomry  bond,  but  only  for  the  expense  of 
repairs. 

Id.  (/b.)    631 

INSURANCE— L 

1.  Where  a  vessel  was  insured,  and  the  policy  con- 
tained a  clause,. "that  if  the  vessel,  upon  a  regular 
survey,  should  be  declared  unseaworthy,  by  reason 
of  her   being  unsound  or  rotten,  or  incapable  of 
prosecuting  her  voyage,  on  account  of  her  being 
unsound   or   rotten,  the  insurers   should   not   be 
bound  to  pay,"  &c.,  and  during  the  voyage,  the  ves- 
sel was  surveyed  and  condemned,  as  not  worth  the 
expenses   of   repairs,  and  the  insured  offered  to 
abandon  her  for  a  total  loss  ;  it  was  held  that  the 
survey  was  a   necessary  part  of  the  preliminary 
proof,  to  be  exhibited  to  the  insurers,  and  ought  to 
have  been  produced  to  them  with  the  other  docu- 
ments, before  the  commencement  of  the  action,  or 
some  account  given  why  it  was  not  produced. 

Haffv.  The  Marine  Ins.  Co.,  (132)    77O 

2.  A  vessel  was  insured  "  at  and  from  Calcutta  to 
New  York,  with  liberty  to  touch  at  Madras  for 
trade,  and  to  take  in  part  of  her  cargo  there."    The 
vessel   went   to    Madras,  and  sailed  from  thence 
direct  for  New  York,  without  ever  going  to  Calcutta. 
In  an  action  brought  by  the  insured,  to  recover 
back  the  premium,  it  was  held  that  the  voyage  in- 
sured did  not  commence,  and  that,  as  the  policy  did 
not  attach,  the  insured  was  entitled  to  a  return  of 
the  premium. 

Murray  v.  The  Columbian  Ins.  Co.,    (443)    875 

INSURANCE— 5. 

1.  Where  goods  insured  were  captured  during  the 
voyage,  and  the  vessel  was  released,  but  the  goods 
detained  for  further  proof,  and  were  afterwards  re- 
stored, on  payment  of  the  full  freight ;  and  the 
owner  was  obliged,  afterwards,  to  hire  another  ves- 
sel to  carry  the  goods  to  their  place  of  destination  ; 
it  was  held  that  the  insurer  was  liable  to  pay  the  ad- 
ditional or  extra  freight,  being  an  expense  necessa- 
rily incurred,  in  consequence  of  the  capture- 

Mumford  v.  The  Com.  Ins.  Co.,         (262)    1O13 

2.  Where  the  voyage  insured  had  commenced,  and 
the  vessel  was  detained,  by  the  intervention  of  the 
Embargo  Act  of  the  22d  December,  1807,  it  was  held 
that  the  insured  had  a  right  to  abandon  and  recover 
for  a  total  loss. 

M'Bride  v.  The  Marine  Ins.  Co.,       (299)    1O25 
S.  P.,  Walden  v.  Phc&nix  Ins.  Co.,     (310)    1O29 

3.  Where  a  vessel  was  insured  from  New  York  to 
Havana,  and  she  set  sail  on  the  voyage  about  9 
o'clock,  A.  M.  of  the  25th  December,  1807,  and  just 
before  she  got  under  way  the  pilot  heard  that  an 
embargo  had  taken  place ;  and  the  ship,  before  she 
got  out  of  port,  was  stopped  and  detained  by  virtue 
of  the  Embargo  Act  of  the  22d  December,  1807 ;  it 
was  held  that  the  voyage  had  commenced  before  the 
detention,  and  that  the  insurer  was  liable  for  a  total 
loss ;  that  a  vague  rumor  or  knowledge  by  the  pilot 
of  an  embargo  was  not  sufficient  to  charge  the  in- 
sured with  a  knowledge  of  the  act  laying  the  em- 
bargo, so  as  to  render  the  commencement  of  the 
voyage  illegal. 

Id.  (lb.)    1029 

4.  After  an  abandonment  which  is  not  accepted  by 
the  insurer,  the  insured  remains  the  cruasi  agent  or 
trustee  of  the  insurer,  and  must  do  what  he  thinks 
for  the  interest  of  the  concerned;  and  if  he  acts 
with  fidelity,  and  sells  the  property  jnsured,  at  pub- 
lic auction,  in  the  usual  manner,  without  a  view  to 
his  own  benefit,  it  is  no  waiver  of  the  abandon- 
ment ;  nor  will  it  prejudice  his  claim  against  the  in- 
surer for  a  total  loss. 

Id.  (lb.)    1029 

INSURANCE  AGAINST  FIRE— 5. 

1.  In  an  action  on  a  policy  of  insurance  against 
fire,  made  on  goods  and  utensils  in  a  tobacco  manu- 
factory, among  which  were  380  kegs  of  manufac- 
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tured  tobacco,  stated  on  t  lie  back  of  tin-  policy  to  be 
"worth  8«,<K)0,"  157  kegs  of  which  were  destroyed  t>\ 
tire;  it  was  held  thai  the  insured  was  entitled  to  re- 
cover for  the  loss  of  tin-  157  kegs,  according  to  the 
valuation  of  the  whole  number  of  kegs,  and  not  the 
cost  of  the  tobacco  at  the  manufactory,  or  prime 
cost. 

Han-is  v.  Eaale  l-'in ('».,  (:«JH)    1O48 

2.  Where  there  is  an  absolute  loss  of  any  in  title 
distinctly  valued  in  the  policy,  the  loss  is  to  be  esti- 
mated according  to  such  valuation,  it  being  in  the 

nature  of  liquidated  damages. 

Id.  (Ib.)     1048 

INSURANCE  COMPANIES  INCORPORATED-2. 
See  Corporation. 

INTENDMENT-2. 
See  Pleas  and  Pleadings.  4. 

INTEREST— 1. 

1.  Interest  is  not  recoverable  for  arrears  of  rent 
payable  in  wheat. 

Van  Rensselaer'  i/Vr»  v.  Plainer'*  Adm'rs.  (276)    14O 

2.  Interest  may  be  allowed  on  a  partial  loss  on  a 
policy.    It  is  not  allowable  on  unliquidated  dam- 
ages, or  uncertain  demands. 

Anonynunu,  (315)    156 

3.  Where  damages  are  assessed  by  a  jury  on  a 
bond  penal,  to  the  full  amount  of  the  penalty,  and 
judgment  has  not  been  delayed  by  the  defendant, 
no  interest  is  allowed.    In  all  cases,  in  which  the 
cause  of  action  is  such  as  to  carry  interest,  if  the 
proceedings  be  stayed  after  a  verdict,  on  applica- 
tion of  the  defendant,  interest  is  allowable  for  the 
time  the  judgment  is  delayed. 

The  People  v.  Gaine,  (343)    166 

4.  The  jury  have  a  discretion  to  allow  interest,  or 
not,  on  the  amount  of  a  partial  loss  on  a  policy  of 
insurance. 

Anonymous,  (312)    155 

INTEREST— 2. 

1.  In  an  action  of  trover,  interest  on  the  value  of 
the  chattels,  from  the  time  of  the  conversion,  may 
be  allowed  by  way  of  damages. 

Wilsonet  aL  v.  Conine,  (280)    383 

2.  Where  a    judgment  had  been  obtained,  and  no 
execution  issued  for  ten  months,  it  was  held,  on  re- 
covering judgment  against  the  bail,  that  the  plaint- 
iff was  not  entitled  to  interest  on  the  original  judg- 
ment, during  the  time  he  delayed  to  proceed  against 
the  bail. 

Constable  v.  Golden,  (480)    457 

3.  Interest  was  allowed  on  a  bond  of  defeasance, 
conditioned  to  execute  a  good  and  sufficient  deed, 
a  certain  day,  from  the  date  of  the  bond,  to  the 
final  decree  in  the  Court  of  Errors,  as  a  compensa- 
tion for  the  delay  of  the  performance. 

Clutc  v.  Robinson  (in  error),  (595)    497 

4.  In  an  action  of  debt,  against  a  sheriff,  for  an 
escape,  no  interest  is  allowed  on  the  judgment. 

Bait-son  v.  Dole,  (454)    448 

5.  Aliter,  in  an  action  on  the  case. 

Id.  (Ib.)    448 

See  Escape. 

INTEHEST-4. 

1.  Interest  is  allowable  in  an  action  of  covenant 
for  a  certain  sum  due  for  rent,  and  payable  in 
money. 

Clark  v.  Barlow,  (183)    787 

2.  Where  a  bill  of  exchange  is  drawn  in  England 
and  payable  there,  the  holder  can  recover  here  only 
five  per  cent,  interest. 

Foden  et  al.  v.  Shai~p,  (Ib.)    787 

INTEREST-5. 

Interest  is  not  considered  as  part  of  the  debt,  so  as 
to  sustain  a  suit  for  it  separately. 

Johnston  v.  Brannan,  (268)    1015 

INTEREST  OF  MONEY-3. 

If  a  person  accepts  the  principal  of  his  debt,  he 

cannot  afterwards  bring  an  action  for  the  interest. 

TfOattm  v.  I'reston,  (229)    587 


JAIL  LIBERTIES-4. 

1.  A  prisoner  in  execution,  having  given  securi- 
ty for  the  liberties,  resided,  with  his  family,  within 
the  limits,  and  having  afterwards  obtained  a  writ 
of  suiWKcdeas,  which  was  delivered  to  the  sheriff, 
demanded  his  discharge,  which  was  refused  by  the 
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slierill',  unless  his  poundage  fees  were  paid.  He. 
at'lerwards,  continued  to  reside  within  the  limits 
for  two  or  three  months,  and  brought  his  action  tor 
lalsc  imprisonment  against  the  sheriff.  It  was  held 
that  after  the  .--/// »  rx«li-u«,  no  formal  discharge  from 
the  slierill  was  necessary  ;  and  that  the  party  having 
continued  within  the  limits  voluntarily,  iindi  i  | 
mistaken  apprehension  that  such  a  discharge 
requisite,  no  action  would  lie  against  the  sheriff. 

\l'nrne  v.  Conxtant,  (32)     733 

:.'.  Where  a  prisoner  in  execution,  on  gi\ing 
security  to  the  sheriff,  was  allowed  the  libert  ic  -  <  .1 
the  jail,  and  went  beyond  the  limits  on  Sunda.v-. 
returning  again  in  the  evening,  it  was  held  that  t'he 
sheriff  had  no  power  to  restrain  the  prisoner,  alt>  > 
he  bad  given  the  security  required  by  the  statute; 
and  though  this  was  not  a  voluntary  or  negligent 
escape,  yet  it  was  such  an  escape;  under  the  statute 
relative  to  jail  liberties,  as  could  not  be  purged  bv 
a  voluntary  return  of  the  prisoner,  before  a  suit 
brought,  and  rendered  the  sheriff  liable  in  the  first 
instance,  who  must  resort  to  the  bail  for  his  indem- 
nity, as  the  bond  was  not  made  assignable. 

TUlman  v.  Lai  is  it  m,  (45)    73& 

JAIL  LIBERTIES-5. 

1.  Where  a  defendant  in  execution,  and  admitted 
to  the  liberties  of  the  jail,  walked  beyond  the  lim- 
its, knowingly  and  voluntarily,  on  the  pretense  of 
avoiding  a  bank  of   snow,   which  obstructed  his 
usual  walk,  it  was  held  that  the  cause  assigned  did 
not  justify  a  departure  from  the  limits,  and  that  it 
was  an  escape  for  which  the  sheriff  was  liable. 

liixxel  v.  Kip,  (89)    »57 

2.  Where  the  liberties  of  the  jail  were  not  defined 
by  visible  marks  or  boundaries,  and  the  prisoner 
went  beyond  them  into  a  building  which  was  sup- 
posed to  be  within  the  limits,  and  staid  an  hour  and 
then  returned;  this  was  held  to  be  an  escape  for 
which  the  sheriff  was  liable. 

Id.  (Ib.)    957 

3.  That   the    limits   of     the   jail    liberties    were 
vaguely  defined,  does  not  justify  or  excuse  an  es- 
cape, for  the  sheriff  is  not  bound  to  grant  the  liber- 
ties to  a  prisoner,  until  they  are  defined  by  visible 
boundaries,  according  to  the  directions  of  the  act. 

Id.  (Ib.)    957 

4.  Where,  in  an  action  against  the  sheriff  for  an 
escape,  he  pleaded  that  the  prisoner  inadvertently, 
and  without  any  intention  to  escape,  went  into  ;in 
office  sixteen  feet  beyond  the  liberties,  and  returned 
in  one  hour,  arid  that  such  office  was  commonly  re- 
puted to  be  within  the  limits,  the  plea  was  held  bad, 
for  not  stating  a  return  before  action  brought. 

Id.  (Ib.)    957 

JEOFAILS-1. 

AL  mistake  in  a  writ  of  inquiry,  of  the  formal  de- 
scription of  the  court  before  which  it  is  to  be  re- 
turned, is  cured  by  the  statute  of  jeofails. 

RieJiardson  r.  Backus,  (69)    57. 

JEOFAILS-3. 

Where  a  term  intervenes  between  the  teste  and 
return  of  a  writ  of  inquiry,  which  is  a  miscontinu- 
ance, it  is  cured  by  the  statute  of  jeofails. 

Dumond  v.  Carpenter,  (183)    571 

JOINT  OWNER— 1. 

One  joint  owner  of  a  chattel  may  bring  trover  or 
trepass  for  his  share  or  interest,  and  the  defendant, 
cannot,  at  the  trial,  take  advantage  of  the  others 
not  being  joined ;  but  must  plead  it  in  abatement. 
n'heclimiulit  v.  Depeyxter,  (471)    214 

JUDGMENT— 1. 

1.  This   court  will  not   order  a  judgment    to  be 
signed  nunc  jwo  tune,  in  order  to  give  effect  to  a 
conviction  under  the  act  creating  forfeitures. 

Seaman  v.  Miller,  (148)    91 

2.  E.  gave  a  bond  and  warrant  of  attorney  to  W., 
who  entered  up  judgment  thereon  against  E.  in  the 
Supreme  Court.    W.  assigned  the  judgment  to  O. 
to  secure  the  payment  of  a  debt.    O.  assigned  it  to 
R.,  who  again  assigned  it  to  N.    E.  having  paid  the 
whole,  or  nearly  the  whole  of  the  judgment  to  W., 
he  acknowledged  satisfaction.    The  day  after  the 
satisfaction    was   acknowledged,    B.,    finding  the 
judgment  against  E.  regularly  satisfied  on  record, 
lent  him  a  sum  of  money,  and  took  a  bond  and  war- 
rant of  attorney,  on  which  he  entered  up  judgment 
against   E.  in  the  same  court.    N.  afterwards  ap- 
plied to  the  court  to  have  the  satisfaction  acknowl- 
edged by  W.  on  the  first  judgment  vacated  on  the 
ground  of  fniud  ;  and  the  court  ordered  the  satis- 
faction to  be  vacated,  and  the  judgment  restored : 
N.  thereupon  took  out  a  fieri  facias  on  that  judg- 
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ment,  and  levied  on  the  estate  of  E.  B.  filed  his 
bill  in  chancery  for  relief,  and  to  obtain  a  restitu- 
tion of  the  money  levied  on  the  execution.  On 
in  appeal  from  the  interlocutory  order  of  the  Chan- 
•dlor,  it  was  held  that  E.  having  paid  to  W.  the 
unount  of  the  first  judgment,  before  notice  of  the 
issignment,  and  the  same  having  been  satisfied  on 
•ecord,  at  the  time  the  second  Judgment  was  enter- 
id  up,  the  latter  was  entitled  to  priority,  notwith- 
standing the  racuturof  the  satisfaction  entered  on 
the  first,  there  appearing  to  be  no  knowledge  of 
privity  on  the  part  of  B.  to  any  fraud  in  obtaining 
the  satisfaction  of  the  first.  The  money  levied  on 
the  judgment  in  favor  of  W.  was  ordered  to  be  paid 

'  Bebee  et  al.  v.  The  Bank  of  New  York 

(in  error),  (529)    238 

3.  On  an  appeal  from  an  interlocutory  order  of  the 
<\>urt  of  Chancery,  the  Court  of  Errors  will  give 
judgment  on  the  merits,  if  brought  before  them. 

Id.  (lb.)    338 

See  Set-Off,  1. 

JUROR— 1. 

It  is  a  good  cause  of  challenge  to  a  juror,  that  he 
has  previously  given  his  opinion  on  the  question  in 
controversy  between  the  parties. 

Blake  v.  Miltepaugh,  (316)    156 

JURORS— 2. 

1.  In  an  action  qui  tarn,  under  the  Act  for  Prevent- 
ing Usury,  which  gives  a  moiety  of  the  sum  to  be 
recovered  to  the  poor  of  the  town,  where  the  offense 
is  committed,  it  is  a  good  cause  of  challenge  to  the 
jurors,  that  they  are  inhabitants  of  the  town. 

Wood  v.  Stofldard,  (194)    353 

2.  Jurors  must  be  free  from  all  manner.of  except- 
ion. 

Id.  (lb.)    353 

JURY— 4. 

The  affidavits  of  jurors  cannot  be  received  to  im- 
peach their  verdict ;  but  they  may  be  received  to 
exculpate  the  jurors,  or  in  support  of  their  verdict. 
Dana  v.  Tucker.  (487)    889 

See  Indictment.    Special  Jury. 

JURY  DE  MEDIETATE  LINGUA— 2. 
In  case  a  prisoner,  on  his  arraignment,  suggests 
that  he  is  an  alien,  and  claims  the  privilege  of  a  trial 
by  a  jury  de  medietate  linyuve,  the  Court  of  Oyer 
and  Terminer  may  order  such  a  jury  to  be  sum- 
moned instanter. 

The  People  v.  M'Lean,  (381)    431 

JUSTICE'S  COURT— 1. 

1.  In  an  action  before  a  justice  of  the  peace,  un- 
der the  Act  for  the  More  Speedy  Recovery  of  Debts 
to  the  Value  of  §25,  every  demand  arising  on  con- 
tract may  be  set  off. 

M' Cumber  v.  Goodrich,  (56)    66 

2.  The  mere  inspection  by  the  justice,  of  a  note 
presented  to  him  by  the  plaintiff,  is  not  such  a  com- 
mencement of  the  trial  of  a  cause,  as  to  preclude 
the  party  from  demanding  a  trial  by  jury. 

Olney  v.  Bamn,  (142)    88 

3.  If  a  defendant  neglect  to  appear,  he  cannot, 
afterwards,  in  error,  on  certiorari,  take  advantage  of 
a  variance  between  the  declaration  and  the  pro^ 
cess.    Want  of  averment  in  a  declaration  will,  after 
judgment,  be  intended  to  have  been  Supplied  by 
proof. 

Owens  v.  Morelwusc,  (276)    141 

4.  In  an  action  before  a  justice  of  the  peace,  it  is 
a  good  plea  in  bar  that  the  defendant  had  previ- 
ously  commenced  an  action  against  the  plaintiff 
before  another  justice,  in  which  the  plaintiff  ought, 
but  neglected,  to  set  off  his  demand. 

Douglass  v.  Hoag,  (283)    143 

5.  If  a  justice  overrule  an  objection  to  a  juror, 
and  the  party  goes  to  trial  on  the  merits,  it  is  no 
waiver  of  the  exception,  nor  does  it  preclude  him 
from  taking  advantage  of  it  in  errror. 

Blake  v.  Millspaugh,  (316)    156 

6.  In  all  suits  under  the  Twenty-five  Dollar  Act, 
before  a  justice,  costs  are  given  of  course  where  a 
debt  or  damages  are  recovered. 

Id.  (lb.)    156 

7.  A  constable  of  the  county  may  serve  process 
under  the  Twenty-five  Dollar  Act  in  any  part  of  the 
county. 

Mills  v.  Kennedy,  (502)    336 

8.  Where  some  evidence  is  offered  before  a  justice, 
the  court  will  not  reverse  his  judgment  because  it 
was  too  light  or  insufficient  to  support  his  judg- 
ment. 

Fisher  v.  Chandler.  (505)    33? 
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9.  Actions  for  penalties,  under  the  Act  to  Regulate 
Highways,  must  be  brought  in  the  name  of  the  per- 
son who  makes  the  complaint,  and  be  prosecuted 
according  to  the  Twenty-five  Dollar  Act,  and  not  in 
a  summary  way. 

Rue  v.  Sprayue  et  al.,  (510)    23O 

10.  If  an  attorney  of  the  defendant  offer  to  make 
affidavit  of  the  absence  of  a  material  witness,  and 
request  the  adjournment  of  a  cause  before  a  jus- 
tice, such  affidavit  ought  to  be  received,  unless  some 
special  cause  to  the  contrary  be  shown. 

Seen  v.  Grandy,  (514)    231 

11.  If  the  justice,  before  whom  a  cause  is  tried,  be 
sworn  as  a  witness,  though  the  oath  be  administered 
by  another  justice,  it  is  error. 

Perry  v.  Weyman,  (520)    334 

JUSTICE'S  COURT— 4. 

1.  Where  a  defendant  was  summoned  to  appeal- 
before  a  justice,  on  a  certain  day,  at  a  certain  place, 
and  the  parties  appeared  at  the  time  and  place,  but 
the  justice  did  not  attend,  and  sent  a  written  note, 
adjourning  the  cause  to  a  future  day,  on  which  day 
he  attended  with  the  plaintiff,  and  the  defendant 
not  appearing,  the  cause  was  heard  on  the  part  of 
the  plaintiff,  and  judgment  given  in  his  favor ;  it 
was  held  that  the  adjournment  was  irregular,  and 
the  defendant  was  not  bound  to  attend  further,  and 
that  the  subsequent  proceedings  by  the  justice  were 
null  and  void. 

Wiest  v.  Critxinger,  (117)    763 

2.  Where  a  justice  issued  a  warrant  against  two 
defendants,  one  of  whom  was  taken,  and  the  other 
not  found,  and  the  defendant  taken  pleaded  to  the 
action,  and  a  venire  was  issued  which  named  him 
alone,  without  taking  notice  of  the  other  defend- 
ant, it  was  held  sufficient.    The  statute  merely  re- 
quires  that  the  judgment  should   be  against  the 
joint  debtors,  but  is  silent  as  to  the  intermediate 
proceedings. 

Hutchim  et  al.  v.  Fitch,  (222)    803 

3.  A  justice  cannot  permit  a  party  to  appear  by 
attorney,  from  his  own  knowledge  of  the  fact  that 
the  party  is  absent  at  the  time,  and  out  of  the 
county.    He  must  have  proof  of  the  fact. 

Rosekrans  v.  Van  Antwerp,  (228)    804 

4.  Where  the  jury,  in  an  action  before  a  justice, 
gave  a  verdict  for  the  defendant  for  twenty-five 
cents,  and  the  defendant  remitted  the  damages,  and 
the  justice  entered  the  remtttitur,  and  gave  judg- 
ment generally  for  the  defendant,  it  was  held  to  be 
correct. 

Burger  v.  Kortright,  (414)    865 

5.  A  judgment  entered  by  a  justice,  on  the  confes- 
sion of  the  party  for  such  sum  as  A  and  B  should 
award,  made  before  the  award  was  declared,  is  bad. 
A  confession  of  judgment  must  be  for  a  sum  cer- 
tain. 

Nichols  v.  Hewitt,  (423)    868 

See  Practice,  6. 

JUSTICE'S  COURT— 5. 

1.  Where  a  cause  in  a  justice's  court  had  been  tried 
before  a  jury,  and  the  jury,  having  retired  to  delib- 
erate on  their  verdict,  sent  for  the  justice  and  asked 
him  whether  they  could  add  anything  to  the  plaint- 
iff's  demand,   and   the  justice   answered,    "No," 
without  anything  further  being  said ;  this  was  held 
not  to  be  such  an  irregularity  as  would  set  aside  the 
verdict. 

Thayer  v.  Van  Vleet,  (111)    964 

2.  The  court  does  not  require  the  same  technical 
formality  and  precision,  in  pleadings  in  proceedings 
before  justices  of  the  peace,  as  in  this  court,  but 
will  determine  on  them,  when  brought  up  on  eertin- 
rari,  according  to  the  right  of  the  case. 

Picket  v.  Weaver,  (122)    968 

3.  In  an  action  before  a  justice  of  the  peace,  the 
defendant  pleaded  a  former  action  brougnt  by  him 
before  the  justice  and  a  recovery,  when  the  plaintiff 
ought  to  have  set  off  his  demand ;  and  the  only  evi- 
dence of  the  former  action  was  a  statement  by  the 
justice  to  the  jury,  to  which  the  plaintiff  did  not 
object ;  it  was  held  that  though  the  statement  by 
the  justice  was  not  legal  evidence,  yet,  as  the  plaint- 
iff made  no  objection  to  it,  he  was  concluded  by  it. 
and  the  former  suit  was  a  bar  to  his  demand. 

Laiwencc  v.  Hmighton,  (129)    97O> 

4.  A  sale  under  an  execution  on  a  judgment  in  a 
justice's  court,  may  be  adjourned  at  the  discretion 
of  the  officer ;  and  the  completion  of  the  sale,  at  a 
different  time  or  place,  if  no  fraud  or  abuse  ap- 
pears, will  be  valid. 

Tinkom  v.  Purdy,  (345)    1O4O 

5.  A  plaintiff  in  a  justice's  court  may  withdraw 
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and  be  nonsuited,  before  the  jury  give  in  their  ver- 
dict. 

Platt  r.  Storer,  (346)  1O41 

0.  A  corporation  cannot  be  sued  in  a  justice's 
eourt. 

Cojcmckic  Chnrch  v.  Adanut,  (347)    1O41 

7.  After  notice  of  argument  of  a  cause  in  error, 
on  i  •  rtiiii-iii-i,  the  justice,  on  affidavit  of  imposition 
on  him  by  the  attorney,  was  allowed  to  apply  for 
leave  to  amend  his  return,  on  giving  notice  of  the 
application,  &c.,  to  the  attorney  of  the  plaintiff  in 
error. 

Stmixmn  r.  Carter,  (350)    1O42 

8.  Parol  evidence,  by  a  justice,  of  a  record  of  a 
former  trial  and  judgment  between  the  same  parties 
before  him,  is  illegal;  and,  if  objected  to  at  the 
time,  will  be  sufficient  ground  for  reversing  the 
judgment. 

White  et  al.  v.  JTaiw,  (351)    1O42 

9.  A  justice  is  not  liable  to  be  sued  by  witnesses 
for  their  fees.  They  must  look  to  the  party  by  whom 
they  are  subpoenaed. 

Andrews  v.  Bates,  (351)    1O42 

10.  Where  a  justice  adjourned  a  cause   until  10 
o'clock,  A.  M.,  and  the  defendant  appeared  at  the 
time  and   place,  and   after  waiting  until  past  I:.' 
o'clock,  went  away,  and  the  justice  came  soon  after, 
and  proceeded  to  hear  the  cause  on  the  part  of  the 
plaintiff,  and  gave  judgment  against  the  defendant, 
it  was  held  to  be  erroneous :  a  party  is  bound  to 
wait  a  reasonably  time  only. 

Taft  c.  Grotsfent.  (353)    1O43 

11.  If  parties  appear  before  a  justice  by  attorney, 
it  is  error,  though  it  be  by  mutual  consent,  it  be- 
ing contrary  to  the  express  direction  of  the  statute; 
but  if  the  plaintiff  in  error  only  appeared  by  at- 
torney, he  cannot  allege  it  for  error. 

Smith  v.  Goodrich,  (353)    1O43 

/JUSTICE  AND  JUSTICE'S  COURT— 2. 

1.  In  an  action  before  a  justice  of  the  peace,  the 
plaintiff  was  nonsuited,  but  the  justice  awarded  no 
costs.    On  certiorari,  the  judgment  was  held  incom- 
plete, and  incapable  of  affirmance  or  reversal. 

Monnett  v.  Wetter,  (8)    280 

2.  If  a  judgment  of  costs  on  a  nonsuit  be  given,  a 
certiorari  will  lie  on  such  judgment. 

Smith  v.  Sutts,  (9)    280 

3.  Where,  in  a  suit  before  a  justice,  there  was  a 
default  of  jurors,  and  the  plaintiff  asked  for  a  new 
venire,  but  the  justice  nonsuited  him,  because  he  did 
not  ask  for  an  adjournment,  or  a  tales,  this  court 
reversed  the  judgment  given  below,  for  the  costs. 

Id.  (Ib.)    280 

4.  In  an  action  before  a  justice,  the  defendant 
pleaded  a  former  judgment,  for  the  same  cause  of 
action,  before  another  justice.    In  the  first  action, 
the  jury  found  a  verdict  of  no  cause  of  action,  but 
the  justice  rendered  no  judgment  upon  the  verdict. 
It  was  held  that  as  the  verdict  was  substantially  for 
the  plaintiff,  and  though  informal,  the  justice  ought 
to  have  given  judgment  the  plea  of  the  former  ac- 
tion was  good.    A  justice  must  give  judgment  on  a 
verdict,  for  he  cannot  arrest  it,  or  grant  a  new  trial. 

Felter  v.  MiMiner,  (181)    346 

5.  Where  a  justice  has  returned  precisely  and  spe- 
cifically, as  to  all  the  facts  stated  in  the  affidavit,  on 
which  a  cerlittrari  was  allowed,  the  court  will  not 
direct  him  to  amend  his  return,  on  a  supplementary 
affidavit. 

Butler  v.  Wlntyre,  (182)  346 

6.  A  justice  of  the  peace  cannot  decide  from  his 
own  previous  knowledge,  but  on  evidence  only, 
produced  before  him  in  court. 

Burlingham  v.  Beyer,  (189)  349 

7.  In  an  action  before  a  justice,  it  is  agood  plea  in 
bar,  that  the  plaintiff  sued  the  defendant  for  the 
same  cause  of  action,  before  another  justice,  in 
which  a  verdict  was  given  for  the  defendant  for  his 
costs. 

Ymmg  v.  Overacker,  (191)  35O 

8.  A  justice  cannot,  on  his  own  motion,  adjourn  a 
cause  more  than  once,  and  that  for  a  time  not  ex- 
ceeding five  days  after  the  return  of  process. 

Gamage  v.  Law,  (192)  35O 

9.  A  justice  of  the  peace  may  appoint  a  guardian 
ad  Ittein ;  and  if  an  infant  appear  by  attorney,  it  Is 
error. 

Mockey  v.  Grey,  (Ib.)  351 

10.  A  promise  by  a  constable,  not  to  sell  goods 
under  an  execution,  within  30  days,  is  void. 

Gondale  v.  Holridge,  (193)  351 

11.  On  a  return  to  a  certiorari  from  a  justice,  the 
court  will  take  notice  of  such  facts  only,  as  the  jus- 
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which  the  second  suit  was  brought;  but  the  jury, 
after  hearing  all  the  allegations  and  proofs,  found  a 
verdict  for  the  note  only,  without  taking  notice  of 


tice  certifies  from  his  own  knowledge,  not  such  as 
he  derives  from  the  information  of  others. 

M'ltill/r.  London,  (103)351 

12.  If,  on  a  return  to  a  certiorari,  it  clearly  ap- 
pears, from  the  evidence  on  both  sides,  that  the 
plaintiff  had  no  right  to  recover,  the  court  will  re- 
verse the  judgment,  on  a  verdict  for  the  plaintiff, 
though  no  error  in  law  appear. 

Nlcott  v.  Dtniliiji,  (195)  352 

13.  If  a  person  be  brought  before  a  justice,  on  a 
charge  of  a  suspicion  of  felony,  the  justice  may  dis- 
charge him  if  he  is  satisfied  that  there  is  no  ground 
for  the  suspicion. 

Seeor  v.  BaJtcock,  (203)  355 

14.  In   a  suit  before  a   justice,   the  defendant 
pleaded  in  bar  a  former  suit  and  trial  for  the  same 
cause  of  action.    It  appeared  that  the  former  suit 
was  on  a  note,  and  also  for  the  work  and  labor  for 

rbt ;  but  the  jury, 
id  proofs,  found  a 

1  taking  notice  of 

the  work  and  labor.  It  was  held  that  the  former 
action  was  a  bar  to  the  second ;  the  whole  of  the 
plaintiff's  demand  having  been  submitted  to  the 
jury,  they  were  bound  to  decide  upon  it. 

Broekwou  v.  Kmney,  (210)  357 

15.  In  an  action  of  debt  in  a  justice's  court,  on  a 
judgment  obtained  before  another  justice,  the  de- 
fendant denied  the  existence  of  such  judgment,  and 
the  plaintiff  produced  the  certificate  of  the  other 
justice  of  the  judgment  recovered,  which,  not  being 
objected  to,  the  plaintiff  recovered  on  the  judg- 
ment.   On  certiorari,  it  was  held  that  the  certificate 
was  prima  facie  evidence  of  the  judgment  recov- 
ered, and,  not  being  questioned,  was  sufficient  to 
support  the  judgment  in  debt. 

KeUogg  v.  Marine)/,  (378)  42O 

16.  If  it  appears  that  no  objection  was  made  to  the 
witnesses  examined  before  the  justice,  the  court,  on 
certiorari,  will  intend  that  they  were  sworn  or  ad- 
mitted by  consent. 

House  v.  Low,  (Tb.)  42O 

17.  Where  a  defendant  was  brought  before  a  jus- 
tice, on  a  warrant,  and  at  the  request  of  the  defend- 
ant, with  the  consent  of  the  plaintiff,  the  cause  was 
adjourned  to  another  day,  when  the  parties  ap- 
peared, and  the  defendant  requested  a  second  ad- 
journment, on  account  of  the  absence  of  a  material 
witness,  it  was  held  that  the  justice  was  bound,  on 
the  defendant's  offering  to  give  security,  to  grant  a 
further  adjournment,  and  that  the  time  might  be 
extended  to  three  months,  as  this  was  not  a  case 
within  the  7th  section  of  the  Ten  Pound  Act,  allow- 
ing an  adjournment  for  twelve  days  only. 

Easton  v.  Coe,  (383)  422 

18.  In  a  suit  before  a  justice,  a  constable,  who  acts 
as  such  in  the  cause,  ought  not  to  be  counsel  or  at- 
torney  for  either  party ;  but  where  a  constable,  who 
was  counsel  tor  the  plaintiffs,  served  a  venire  in  the 
cause,  and  was  sworn  to  attend  the  jury  after  the 
trial,  and  the  defendant  knew  of  his  being  counsel 
for  the  plaintiffs,  but  made  no  objection  to  him,  the 
court  would  not  reverse  the  judgment  on  that  ac- 
count, no  abuse  or  injustice  appearing. 

Taftman  et  al.  v.  Woodworth,  (385)  423 

19.  A  justice  of  the  peace  has  power  to  award  a 
tales  de  circumstantibus,  in  case  of  a  default  of  the 
jurors  summoned  on  the  venire. 

Zeely  i^  Yansen,  (386)  423 

JUSTICE  AND  JUSTICE'S  COURT-3. 

1.  Where  the  defendant,  who  was  sued  before  a 
justice,  on  a  note,  and  neglected  to  set  off  a  demand 
for   damages,   for   the    breach   of  an    agreement, 
though  he  had  not  then  paid  or  suffered  any  actual 
damages,  but  the  agreement  was  broken,  it  was  held 
that  he  could  not,  afterwards  (having  been  obliged 
to  pay  a  certain  sum  by  way  of  damages,  in  conse- 
quence of  the   plaintiff's   nonperformance   of  his 
agreement),  sue  for,  or  recover  the  damages  for  the 
breach  of  the  agreement. 

AT Kerras  r.  Gardner,  (137)    554 

2.  This  court  may  order  a  justice  to  return  the  ev- 
idence in  a  cause  before  him,  and  if  it  does  not  ap- 
pear sufficient  to  support  the  action,  the  judgment 
will  be  reversed. 

Dodge  v.  Coddington,  (146)    558 

3.  Where  the  defendant  indorsed  on  a  warrant,  a 
written  request  to  the  justice  to  enter   judgment 
against  him  for  whatever  was  the  plaintiff's  de- 
mand, shown  to  the  satisfaction  of  the  justice,  and 
on  the  next  day  desired  the  justice  not  to  enter  up 
the  judgment,  as  he  had  since  discovered  that  the 
plaintiff  demanded  more  than  was  due  to  him;  it 
was  held  that  such  a  consent  or  request  was  revoca- 
ble, and  that  the  justice  should  not,  after  such  revo- 
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cation,  have  entered  up  the  judgment,  but  have 
awarded  a  trial  to  ascertain  the  amount. 

Gale  v.  Chase,  (147)    558 

4.  In  a  suit  before  a  justice,  for  money  had  and 
received,  the  defendant  admitted  that  he  had  re- 
ceived the  money,  but  said  it  was  due  to  him,  and 
the  justice,  thereupon,  gave  a  judgment  for  the 
plaintiff :  and  it  was  held  to  be  erroneous,  for  the 
whole  declaration  must  be  taken  together,  and  was 
substantially  a  denial  of  the  plaintiff's  demand. 

Carver  v.  Tracy,  (427)    656 

5.  In  a  suit,  before  a  justice,  against  a  tavern 
keeper,  for  not  entertaining  the  plaintiff,  the  de- 
fendant pleaded  not  guilty,  and  set  off  a  trespass  by 
the  plaintiff,  in  his  house,  &c.,  and  the  jury  found  a 
verdict  for  the  plaintiff,  for  six  cents  damages,  and 
six  cents  costs;  it  was  held  that  the  matter  alleged, 
by  way  of  set-off,  was  to  be  taken  as  a  justification, 
under  the  general  issue,  for  not  entertaining  the 
plaintiff,  and  the  verdict,  as  a  general  verdict  for 

.  the  defendant,  rejecting  the  six  cents  damages  and 
costs. 

Ooodenow  v.  Travis,  (437)    657 

6.  In  suits  before  justices  of  the  peace,  the  de- 
fendant must  set  off  his  demand  against  the  plaint- 
iff the  first  opportunity  he  has  for  that  purpose,  or 
he  will  be  precluded  afterwards. 

Serjeant  v.  Holmes,  (428)    657 

7.  Thus,  where  two  suits  by  the  same  plaintiff 
against  the  same  defendant  were  pending  at  the 
same  time,  before  the  same  justice,  and  the  defend- 
ant suffered  judgment  to  pass  against  him,  by  de- 
fault, in  the  first  suit,  and  then  set  off  his  demand 
against  the  plaintiff  in  the  second  suit,  it  was  held 
that  it  should  have  been  made  in  the  first  suit,  and 
that  it  was  too  late  to  be  allowed  in  the  second  suit. 

Id.  (lt>.)    657 

8.  In  an  action  of  debt  before  a  justice,  on  a  judg- 
ment obtained  before  another  justice,  a  certificate, 
under  the  hand  and  seal  of  the  justice,  whose  hand- 
writing was  proved  by  the  witness,  was  held  not  to 
be  sufficient  evidence  on  a  plea  of  nvl  tiel  record. 
The  certificate  should  be  proved  by  the  justice  him- 
self, or  a  sworn  copy  of  his  minute*  be  produced. 

ATCarty  v.  SMrman,  (429)    657 

9.  Where  no  objection  is  made  to  the  form  of  the 
oath  administered  by  the  justice  at  the  time  of 
trial,  it  cannot  afterwards  be  alleged  for  error. 

Brownell  v.  Slocum,,  (430)    658 

10.  Where  a  cause  has  once  been  submitted  to  a 
jury  by  a  justice,  he  cannot  afterwards  take  it  from 
the  jury,  and  nonsuit  the  plaintiff. 

Yoimg  v.  Hubbett  et  al.,  (Ib.)    658 

11.  In  an  action  of  assumpsit  before  a  justice,  the 
defendant  pleaded  non  assumpsit,  and  set  off  five 
dollars  for  a  trespass,  the  plaintiff  did  not  object  to 
the  set-off,  and  the  jury  found  a  verdict  for  the  de- 
fendant, for  $15,  it  was  held  that  as  the  plaintiff  did 
not,  at  the  time,  object  to  the  set-off,  he  could  not, 
afterwards,  allege  it  for  error. 

WHsnn  v.  Larmouth,  (433)    659 

12.  Though  it  would  be  error  in  form,  if  a  jury 
should  find  more  damages  for  a  plaintiff  than  he  had 
alleged   in   his   declaration;  yet,   the    jury   being 
judges  of  the  damages  of  the  trespass,  set  off  by  the 
defendant,  the  verdict  will  not  be  set  aside,  because 
the  jury  found  more  damages  than  the  defendant 
alleged,  it  not  being  error  in  substance. 

Id.  (Ih.)    659 

13.  A  constable  who  suffers  an  execution  to  sleep 
in  hisliands,  and  then  pays  the  money  to  the  plaint- 
iff,   without  any  previous  demand  on  the  defend- 
ant, and  without  his  request,  cannot  maintain  an 
action  against  the  defendant  for  the  amount  paid  to 
the  plaintiff  on  the  execution. 

Jones  v.  Wilson,  (434)    659 

14.  Where   the   evidence  given  at  the  trial  of  a 
cause  before  a  justice  is  set  forth  in  the  return  to  a 
certiorari,  the  court  will  decide  whether  it  was  suffi- 
cient to  support  the  plaintiff's  declaration,  and  if 
they  consider  it  insufficient,  the  judgment  below 
will  be  reversed ;  but  if  the  evidence  is  not  stated  in 
the  return,  the  court  will  presume  that  it  was  suffi- 
cient to  support  the  declaration. 

Kidder  v.  Townsend,  (435)    659 

15.  Where  a  justice  has  once  adjourned  a  cause  for 
three  months,  at  the  request  of  a  party,  he  cannot 
grant  a  second  adjournment,  at  the  request  of  the 
same  party. 

Townsend  v.  Lee,  (435)    659 

16.  In  actions  before  justices,  the  jury  may  decide 
both  the  law  and  the  fact. 

WNiel  v.  Scoffield,  (436)    66O 

17.  Where  the  defendant,  at  the  time,  makes  no 
objection  to  the  form  of  the  plaintiff's  declaration, 
he  cannot,  afterwards,  avail  himself  of  any  defects 
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which  may  appear  in  it,  on  the  return  to  the  cer- 
tiorari. 

Id.  (lb.)    660 

18.  The  court,  as  to  the  proceedings  before  jus- 
tices of  the  peace,  will  look  to  the  right  and  justice 
of  the  case,  without  regard  to  matters  of  form,  or 
technical  niceties. 

Id.  (Ib.)    66O 

19.  If  the  plaintiff  declares  in  ORnnmmit,  and  also 
for  a  fraud,  the  defendant  cannot  object  to  the 
declaration,  on  the  return  to  a  certiorari,  where  he 
made  no  objection  before  the  justice. 

Id.  (It).)    66O 

20.  In  an  action  before  a  justice,  the  defendant 
pleaded  infancy,  and  the  justice,  from  inspection, 
was  of  opinion  that  he  was  not  an  infant,  and  did 
not  appoint  a  guardian,  and  the  jury  found  that  the 
defendant  was  not  an  infant.    On  the  return  to  the 
certiorari,   it   was   held   that  the  infancy  of  the 
defendant  could  not  be  assigned  for  error,  against 
the  record  and  the  fact,  as  found  by  the  jury. 

Ingersottv.  Wilson,  (437)    66O 

21.  Where  a  justice  returned  to  a  certiorari,  that, 
being  convinced  by  the  evidence  adduced,  he  gave 
judgment,  &c.,  the  court  intended  that  it  was  legal 
evidence. 

Wilson  v.  Fenner,  (439)    661 

22.  Proceedings  under  the  llth  section  of  the  Act 
to  Regulate  Highways,  are  to  be  summary.  The  jus- 
tice, in  issuing  the  warrant,  acts  ministerially,  and 
is  not  bound  to  give  notice  of  the  complaint  to  the 
party,  or  to  summon  him  to  appear,  or  show  cause 
against  the  charge. 

Bouton  v.  Reason,  (474)    673 


KAYADEROSSERAS  PATENT-1. 
.Baker's  falls  are  the  third  falls  in  the  Hudson 
River,  mentioned  in  the  Kayaderosseras  patent.  The 
commissioners,  in  the  partition  of  that  patent,  in 
1770,  took  the  true  northwestmost  head  01  the  Kay- 
aderosseras, and  it  is  rightly  laid  down  on  their 
map.  The  term  northerly,  in  this  patent,  means  due 
north. 

Brandt,  ex  dem.,  v.  O.  &  D.  Ogden,       (156)    94 

KAYADEROSSERAS    PATENT— 3. 

1.  A,  as  the  owner  of  land  situated  in  the  patent 
of  Van  Schaick,  permitted  B,  in  1791,  to  occupy  it, 
for  which  B  paid  him  rent.    Disputes  having  arisen 
between 'the  proprietors  under  Van  Schaick 's  pat- 
ent, and  those  under  the  Kayaderosseras  patent,  an 
act  of  the  Legislature  was  passed  the  llth  March,  1793 
(on  the  petition  of  various  persons  claiming  under 
the  two  patents) ;  appointing  commissioners  to  set- 
tle the  boundaries  between  the  two  patents ;  and  by 
the  award  of  the  commissioners,  the  land  of  A  was 
determined  to  be  within  the  patent  of  Kayaderos- 
seras.   On  this  A  said  he  gave  up  all  title  to  the 
land,  and  B,  with  the  knowledge  of  A,  purchased 
the  land  of  the  proprietors,  .under  the  Kayaderos- 
seras  patent.    Ten  years  after,  during  which  time 
he  claimed  no  rent,  A  brought  an  action  of  eject- 
ment against  B  for  the  land,  and  it  was  held  that  he 
could  not  recover,  on  the  ground  of  the  prior  ten- 
ancy of  B,  but  must  prove  his  title. 

Jackson,   ex  dem.    Waldron,   v. 
Welden,  (283)    607 

2.  Whether   the   award   of  the   commissioners, 
under  the  act,  was  conclusive  as  to  the  title  of  A. 
Quce/re. 

Id.  (Ib.)    607 

LANDLORD  AND  TENANT— 1. 

Where  A  entered  on  the  land  of  B,  with  his  per- 
mission, but  without  any  reservation  of  rent,  and 
continued  in  possession  18  years,  and  made  improve- 
ments, it  waspeld  that  he  was  a  tenant  from  year  to 
year,  and  entitled  to  a  notice  to  quit. 

Jackson,  ex  dem.,  v.  Bryan,  (322)    159 

LANDLORD  AND  TENANT— 2. 
Where  the  goods  of  a  tenant  who  had  hired  a 
house  for  a  year,  for  a  sum  payable  quarterly,  are 
taken  in  execution,  the  landlord  is  not  entitled  to 
rent  for  the  current  quarter,  but  only  the  rent  due 
on  the  last  quarter  day. 

Hazard  v.  Raymond,  (478)  456 

LANDLORD  AND  TENANT— 4. 
1.  Where  a  tenant  holds  over  the  term,  and  the 
landlord  enters  by  force  and  turns  him  out,  he  can- 
not maintain  trespass  against  the  landlord. 

Hyatt  v.  Wood,  (150)    776 
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2.  Where  A,  having  b(>en  in  possession  of  land 
about  ten  years,  afterwards,  on  the  7th  of  Novem- 
ber, sold  all  his  riu-lit.  interest  and  improvements  to 
Blind  promised  to  deliver  the  possession  to  him  on 
the  1st  of  March  following,  and  acknowledged  that 
he  held  the  possession  of  the  land  under  It:  it  was 
held  that  A  was  the  tenant  of  B,  and  having  contin- 
ued in  possession  after  the  first  of  March,  he  be- 
eame  a  tenant  at  sufferance  ;  and  that  the  entry  of 
It,  afterwards,  put  an  end  to  the  tenancy;  so  that 
I!  might  maintain  trespass  against  a  person  claim- 
ing to  hold  under  A. 

H'ootl  v.  Hyatt,  (313)    834 

:t.  Such  a  title  in  B  is  sufficient  against  all  but  the 
rightful  owner. 

Id.  (Ib.)     334 

LEA8E-1. 
See  Covenant,  1,  2. 

LEASE-2. 
See  Mortgage,  3,  4,  5. 

LEASE-5. 
See  Covenant. 

LEGACY-2. 

1.  In  an  action  against  executors  fora  legacy,  the 
plaintiff,  in  his  declaration,  must  allege  and  prove 
that  the  executors,  at  the  time  of  bringing  the  ac- 
tion, had  sufficient  assets  to  pay  the  debts  and  lega- 
cies. 

Dewttt  etal.  v.  Schoonmaker  etal.,    (243)     37O 

2.  The  testator  devised  all  his  estate,  real  and  per- 
sonal, to  his  wife,  during  her  life,  in  case  she  re- 
mained a  widow,  and  after  her  death  or  marriage',  to 
his  son,  chargeable  with  a  legacy  of  $750  to  his 
daughter;  whether  an  action    can  be  maintained 
against  the  executors  for  the  legacy.    Qiuwe. 

Id.  (Ib.)    370 

LEGACY-3. 

Where  land  is  devised,  subject  to  the  payment  of 
a_  specific  sum  of  money,  as  a  legacy,  no  action  will 
lie  against  the  personal  representatives  of  the 
devisee,  but  it  must  be  brought  against  the  heirs 
and  terretenants. 

LMnatton  v.  Executors  of  Living- 
ston, (189)    573 

LESSOR  AND  LESSEE-3. 

A  jessor  cannot  maintain  trespass  tjuare  clauaum 

freyit,  against  a  sub-tenant  at  will  of  the  lessee,  for 

taking  down  and  carrying  away  the  house  erected 

by  him  on  the  demised  premises,  during  the  lease. 

Tobey  v.  Webster,  (468)    671 

LETTER  OF  CREDIT-4. 

Where  A  gave  a  letter  of  credit  to  B  for  goods  to 
the  amount  of  8800,  addressed  to  C,  who  delivered 
to  B  part  of  the  goods,  and  the  residue  was  deliv- 
ered to  him  by  D  and  E.  on  the  same  letter  of 
credit ;  in  an  action  brought  by  C  against  A  for  the 
whole,  it  was  held  that  he  was  responsible  only  for 
the  goods  delivered  by  C,  such  a  letter  of  credit  not 
being  assignable. 

Robbimv.  Bingham,  (476)    886 

LIBELr-1. 

1.  In  an  action  for  a  libel,  can  the  defendant  give 
in  evidence,  under  the  general  issue,  the  general 
character  of  the  plaintiff,  in  mitigation  of  damages? 
Queer e. 

Foot  v.  Tracy,  (46)    52 

2.  In  an  action  for  a  libel,  the  defendant  may  give 
in  evidence  a  former  publication  of  the  plaintiff,  to 
which  the  libel  was  an  answer,  in  order  to  explain 
tho  subject  matter,  occasion  and  intent  of  the  de- 
fendant's publication,  and  in  mitigation  of  dama- 
ges.   But  such  prior  publication  by  the  plaintiff, 
though  a  libel  on  the  defendant,  does  not  amount  to 
u  justification  of  the  defendant's  libel,  nor  will  it  be 
received  in  evidence  as  such. 

Hotchkixs  v.  Lothrop,  (165)    144 

See  Struck  Jury,  1. 

LIBEL— 2. 
See  Bail.  6.    Struck  Jury. 

LIltEL-3. 

1.  On  a  motion  to  set  aside  the  assessment  of  dam- 
ages, on  a  judgment  by  default,  in  an  action  for  a 
libel,  it  was  held  that,  bv  the  interlocutory  judg- 
ment, the  fact  of  the  publication  of  the  libel  and  the 
truth  of  the  innuendoes  were  admitted ;  and  that 
the  defendant  before  the  iurv  of  inquiry,  is  not  to 
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lie  allowed  to  call  their  attention  to  the  other  para- 
graphs eontafned  in  the  same  publication,  in  order 
to  show  a  different  meaning  of  the  words  com- 
plained of,  than  that  set  up  by  the  plaintiff. 

TfOouon  v.  CheeOuun,  ov.)    526 

2.  The  defendant,  in  an  action  for  a  libel,  is  not 
allowed  to  give  in  evidence,  in  mitigation  of  dam- 
ages, a  former  recovery  of  damages  against  him,  In 
favor  of  the  same  plaintiff,  lit  another  action  for  a 
libel,  which  formed  oneof  a  seriesof  numbers  pub- 
lished   in    the   same   gazette,    and   contained   the 
libelous  words  charged  in  the  declaration  in  the  sec- 
ond suit. 

Id.  (Ib.)    526 

3.  In  an  action  for  a  libel,  the  defendant  pleaded 
not  guilty,  and  gave  notice  of  certain  facts  to  l>e 
proved  at  the  trial ;  and,  afterwards,  applied  for 
leave  to  strike  out  the  notice,  but  the  court  refused 
to  grant  the  motion,  unless  he  would  make  allida\  it 
of  the  falsehood  of  the  matters  stated  in  the  not  ice. 

Clinton  v.  Mitchell,  (144)    557 

LIBEL— 5. 

1.  In  an  action  for  a  libel,  the  libelous  matter  set 
forth,  in  the  plaintiff's  declaration,  contained  the 
words  "TJ.  States,"  and  in  the  paper  produced  in 
evidence  it  was  written  United  States ;  this  vari- 
ance was  held  to  be  immaterial.    The  court  will 
look  to  the  context,  in  order  to  decide  whether  the 
variance  be  material  or  not. 

Leirts  v.  Few,  (1)    929 

2.  What  facts  are  deemed  a  sufficient  publication 
of  a  libel,  on  a  demurrer  to  the  evidence. 

Id.  (Ib.)    929 

3.  It  is  no  justification  of  a  libel,  that  the  defend- 
ant signed  the  libelous  paper,  as  chairman  of  a  pub- 
lic meeting  of  citizens,  convened  for  the  purpose  of 
deciding  on  a  proper  candidate  for  the  office  of  gov- 
ernor, at  an  approaching  election;  and  that  it  was 
published  by  the  order  of  such  meeting. 

Id.  (Ib.)    929 

2.  Whether  a  libel  was  published  of  and  concern- 
ing the  plaintiff,  or  whether  by  the  person  men- 
tioned or  alluded  to  in  the  libel,  the  plaintiff  was  in- 
tended, is  a  question  of  fact  for  the  jurv  to  decide. 

Van  Vechten  v.  Hopkins,  (211)    996 

3.  Where  libelous  matter  is  charged  against  some 
particular  person,  who  it  so  ambiguously  described 
that  the  person  meant  cannot  be  identified,  with- 
out the  aid  of  extrinsic  facts,  there,  by  the  intro- 
duction of  proper  averments  and  a  colloquium,  the 
words  taken  in  connection  with  the  whole  libel  may 
be  rendered  sufficiently  certain  to  support  the  ac- 
tion, so  as  to  render  it  proper  to  permit  the  whole 
to  go  to  the  jury,  as  a  question  of  fact  under  the  di- 
rection of  the  judge,  who  may,  however,  if  the  evi- 
dence appears  to  him  too  vague  and  inconclusive 
to  warrant  a  verdict  for  the  plaintiff  order  a  non- 
suit. 

Id.  (Ib.)    996 

[     4.  In  an  action  for  a  libel,  the  plaintiff  cannot 

prove  by  witnesses  that  from   reading  the  libel, 

!  they  believe  the  person  intended  in  the  libel  was  the 

i  plaintiff. 

Id.  (In.)    996 

5.  An  innuendo  cannot  be  proved  ;  but  where  an 
averment  or  eoflOQtffwn  introduces  extrinsic  mat- 
ter into  the  pleadings,  that  is  a  proper  subject  of 

i  proof. 

Id.  (Ib.)    996 

6.  In  a  declaration  for  a  libel,  the  plaintiff  alleged 
]  that   the  defendant    had  published  several    libels 
!  against  him,  in  a  certain  newspaper,  and  after  set- 
!  ting  out  one  part  of  the  publication,  with  innuen- 
j  does,  proceeded  thus :       And  in  another  part  of 
|  the  said  newsnajier,  among  other  things,  the  libel- 

i  ous  matter  following,  of  and  concerning  the  plaint- 
j  iff,  to  wit,"  setting  torth  the  words,  among  which 
:  were  the  following  :  "  None  but  the  bribers  and  the 
i  bribed  contemplated  the  incorporation;"  meaning 
that  the  plaintiff  had  l>een  guilty  of  bribery  and 
corruption,  in  obtaining  the  incorporation  of  the 
said  bank.    After  interlocutory  judgment  by  the 
default,  and  a  writ  of  inquiry  of  damages  executed, 
on  which  judgment  was  rendered  in  the  Supreme 
Court,  it  was  held,  in  the   Court  for   the   Correc- 
tion of  Errors,  that  the  declaration  contained  two 
distinct  counts;  and  that  the   second  count  being 
bad,  for  want  of   sufficient  averments,  and  entire 
damages  having  been  assessed  on  the  whole  decla- 
ration, the  judgment  below  was  erroneous. 

Chcttham  r.  Tillotxon  (in  error),        (430)    1O7O 

7.  Where  A  and  23  others,  inhabitants  of  the  same 
county,  presented  a  petition  to  the  counsel  of  ap- 
pointment, stating   that  B,  district  attorney,    was 
actuated  by  improper  motives  in  his  official  con- 

JOHNS.  1,  2,  3,4,  5. 
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•duct,  and  that  from  malice  towards  some,  and  the 
•  •iiioliimentsarising  from  public  prosecutions,  in 
other  cases,  gave  rise  to  many  indictments,  and 
praying1  that  B  might  IK*  removed  from  office; 
which  petition  was  read  in  the  council, who  remov- 
ed B  from  his  office  ;  it  was  held  that  an  action  for 
a  lilx'l  would  not  lie  against  A  at  the  suit  <  >t'  U. 

Thm-ni  r.  Itl'iin-hnnl  (in  error),  (508)  1O94 
8.  Though  the  words  in  such  a  case  be  false,  and 
actionable  in  themselves,  yet  it  is  incumbent  on  the 
plaintiff  to  prove  express  malice,  or  that  the  peti- 
tion was  actually  malicious  and  groundless,  and 
presented  merely  to  injure  the  plaintiff's  character. 

Id.  (lh.)  1094 

».  It  seems  that  where  a  person  addresses  a  com- 
plaint to  persons  competent  to  redress  the  griev- 
ance complained  of,  no  action  will  lie  against  him, 
at  the  suit  of  another  who  is  named,  whether  his 
^ratiMiients  be  true  or  false,  or  his  motives  innocent 
or  malicious. 

Id.  (1ft.)    1094 

LIEN— 4. 
See  Factor,  2,  3. 

LIMITATION  OF  ACTIONS— i. 
If  the  defendant,  on  being:  arrested  by  the  sheriff, 
promises  to  settle  with  the  plaintiff,  if  he  will  give 
time  for  payment,  it  is  a  sufficient  acknowl- 
edgment to  prevent  the  operation  of  the  statute  of 
limitations. 

Slubyv.  Champlin,  (461)    881 

LIMITATIONS,  STATUTE  OF— 1. 
When  the  statute  of  limitations  once  begins  to 
run,  it  continues  to  run,  notwithstanding  a  subse- 
quent disability. 

Peck  v.  Trustees  of  Randall,  (185)    99 

LIMITATIONS,  STATUTE  OF-2. 
The  exception,  in  the  statute  of  limitations,  "  of 
.notions  which  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,"  extends  only  to 
open  and  current  accounts. 

ftamehander  v.  Hammond,  (200)  354 

LIMITATIONS,  STATUTE  OF-3. 

1.  In  actions  brought  in  this  State,  the  defendant 
may  set  off  demands  against  the  plaintiff,  which 
.arose  when  both  parties  resided  in  another  State, 
and  which,  if  sued  for  there,  would  be  barred  by  the 
statute  of  limitations  of  that  State,  provided  six 
years  have  not  elapsed  since  the  plaintiff  came  to 
reside  in  this  State. 

Rugglei)  v.  Keeler,  (263)    6OO 

2.  Courts  in  this  State,  in  actions  on  foreign  con- 
tracts, are  not  governed  by  the  statutes  of  limita- 
tions in  other  States,  where  such  contracts  were 
made. 

Id.  (11).)    600 

3.  The  saving  in  the  statute  of  limitations  of  this 
State,  extends  to  foreigners  or  those  who  have  re- 
sided altogether  out  of  the  State,  as  well  as  to  citi- 
zens of  this  State,  who  may  be  absent  for  a  time. 

Id.  (lh.)     600 

4.  Goods  were  taken  on  an  execution,  which  was, 
afterwards,  set  aside  for  irregularity.    An  action 
was  brought,  and  the  defendant  pleaded  the  statute 
of  limitations.    It  was  held  that  the  execution,  be- 
ing irregular,  was  a  nullity,  and  that  the  time  when 
the  statute  began  to  operate  was  from  the  first  tak- 
ing of  the  goods,  and  not  from  the  time  when  the 
-execution  was  set  aside. 

Read  v.  Marke,  (523)    69O 

LIMITATIONS,  STATUTE  OF— 5. 
The  statute  of  limitations  in  this  State  is  a  good 
plea  in  bar  lo  an  action  on  a  judgment  given  in  an- 
other State. 

Hubbell  v .  Coudry,  (132)    971 

LOTTERY  TICKETS— 5. 

No  action  can  be  maintained  on  a  contract  for  the 
.sale  of  tickets  in  a  lottery  not  authorized  by  an 
.act  of  the  Legislature  of  this  State. 

Huntetal.  v.  Knickerbocker,  (327)    1O34 


MALICIOUS  PROSECUTION-2. 
Action  for. 


See  Practice,  5. 
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MANDAMUS-2. 
See  Affidavit,  2.   Court  of  Common  Pleas. 

MAINTENANCE— 5. 

If  a  person  out  of  possession,  conveys  land  held 
adversely  by  another,  such  conveyance  is  void,  for 
maintenance,  and  the  title  to  the  land  remains  in 
the  grantor,  though  he  is  subject  to  the  penalty  in 
the  statute. 

Williams  v.  Jackson,  ex  dem.  Tibbetx 
et  al.  (in  error),  (489)    1O88 

MAKKET-OVERT-1. 

See  Sale. 

MARRIAGE-4. 

1.  An  actual  marriage  may  be  inferred,  in  ordi- 
nary cases,  from  cohabitation,  acknowledgment  of 
the  parties,  &c.    No  formal  solemnization  of  mar- 
riage is  required. 

Fenton  v.  Reed,  (52)    74O 

2.  A  contract  of  marriage  made  per  verba  de  pre- 
itenti  is  as  valid  as  if  made  in  facie  eccleaice. 

Id.  (lb.)    740 

MASTER  OF  A  SHIP— 1. 

1.  One  vessel  run  foul  of  another  vessel  lying  at 
anchor,  and  did  her  damage.  The  vessel  that  did  the 
injury  was  sailing  out  of  the  harbor,  with  a  pilot  on 
board,  and  the  master  was  on  shore  at  the  time  of 
the  accident.    In  an  action  by  the  owner  of  the 
damaged  vessel  against  the  master  of  the  other  ves- 
sel, it  was  held  that  he  was  not  liable. 

Snell,  StaagA  Co.  v.  Rich,  (305)    152 

2.  A  master  of  a  ship  signed  bills  of  lading  for  a 
quantity  of  cochineal,  shipped  at  New  Orleans,  to 
be  delivered  to  C.,  at  New  York,  one  of  which  bills 
he  kept,  accompanied  with  the  customary  proofs  of 
neutral  property,  without  which  he  refused  to  take 
the  goods.    There  were  thirty  other  different  snip- 
pers of  goods  on  board  the  same  vessel.  During  the 
voyage  the  vessel  was  captured,  and  the  captors 
took  away  all  the  papers  relative  to  the  ship  and 
cargo,  which  was  libeled  as  Spanish  property.    The 
master  put  in  a  claim  in  behalf  of  the  owners  of  the 
cargo,  and  in  his  answer  to  the  interrogatories  in  the 
Admiralty  Court,  he  denied  that  he  had  signed  any 
bill  of  lading  for  the  cochineal,  but  said  it  belonged 
to  P.,  a  passenger  on  board,  who  had  gone  to  New 
York ;  yet  he  gave  a  particular  account  of  ail  the 
owners  and  consignees  of  the  other  goods,  all  of 
which  were  acquitted  or  detained  only  for  further 
proof.    The  cochineal  only  was  condemned.    In  an 
action  against  the  master  for  his  negligence  and 
misconduct,  in  not  protecting  the  cochineal,  but 
giving  a  false  account  of  it,  it  was  held  that  he  was 
not  answerable,  for  it  might  be  that  he  had  forgot- 
ten that  he  had  signed  a  bill  of  lading,  and  his  an- 
swers did  not  justify  the  condemnation,  nor  could 
they  be  said  to  have  occasioned  the  loss ;  and  there 
was  no  evidence  of  fraud  or  intentional  neglect. 

Cheviot  v.  Brooks,  (364)    175 

See  Pilot. 

MASTER'S  REPORT— 2. 
See  Mortgage,  2.  / 

MESNE  PROFITS-3. 
See  Ejectment,  13. 

MISNOMER-5. 
See  Pleadings,  2. 

MORTGAGE— 1. 

Where  a  mortgage  was  given  to  secure  a  note 
payable  to  order,  and  the  holder  indorsed  the  note 
over,  and  at  the  same  time  delivered  the  mortgage  to 
the  indorser,  but  made  no  assignment  of  it  in  writ- 
ing, it  was  held  that  the  transfer  of  the  note  being 
in  writing,  the  mere  delivery  of  the  mortgage  se- 
curity was  a  sufficient  assignment.  The  debt  is  the 
principal,  the  security  is  the  incident.  The  assign- 
ment of  the  debt  draws  after  it  the  incident. 

Green  r.  Hart  (in  error),  (580)    255 

MORTGAGE— 2. 

1.  On  a  bill  for  a  foreclosure  and  the  sale  of  mort- 
gaged premises,  it  is  not  a  matter  of  course  to  order 
the  whole  premises  to  be  sold.  If  the  property 
mortgaged  exceed  the  debt,  and  can  be  separated, 
no  more  ought  to  be  sold  than  is  sufficient  to  pay 
the  principal,  interest  and  costs ;  especially,  where 
the  property  mortgaged  consisted  of  distinct  par- 
cels, some  of  which  belonged  to  the  wife  of  the 
mortgagor,  and  the  bill  was  filed  by  the  assignee  of 
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the  mortgagee,  to  whom  the  mortgage  had  bct»n  as- 
signed, for  the  security  of  a  less  sum  than  th<- origi- 
nal Inrnd,  given  to  secure  the  ultimate  balance  of 
account,  which  had  not  been  liquidated  between  the 
mortgagor  and  mortfMW- 

Dflahiuairc  et  al.  r.  Bwh  (in  error),     (490)  462 

S.  If  the  party  in  the  court  below  neglects  to  ob- 
ject to  the  master's  report,  it  seems  that  the  Court 
of  Errors  will  not  enter  into  an  investigation  of  the 
calculation  made  by  the  master,  but  will  consider 
the  exceptions  as  waived  by  the  party. 

M.  (lit.)  462 

3.  The  statute  requiring  the  registry  of  mortgages 
extends  to  leases  assigned  by  way  of  mortgage. 

Johnxon  ct  tu-.  r.  Stagy  (in  error),          (510)  469 

4.  A  lease  for  19  years  and  9  months,  executed  on 
the  1st  day  of  August,  1795,  pursuant  to  a  prior 
parol  agreement  for  a  lease  for  20  years,  was  consid- 
ered as  relating  back  to  the  1st  day  of  May,  1795,  so 
as  to  make  valid  a  devise  by  way  of  mortgage,  made 
by  the  lessee,  on  the  Oth  May,  1795. 

T<1.  (lh.)  469 

5.  If  a  demise  is  made  of  leasehold  property  by 
way  of  mortgage,  it  is  not  necessary  to  deliver  the 
lease  itself  to  the  mortgagee ;  and  leaving  it  in  the 
hands  of  the  mortgagor,  is  no  evidence  of  fraud ; 
because  the  statute  requiring  the  registry  of  mort- 
gages effectually  secures  subsequent  mortgagees 
and  purchasers  against  fraud. 

Id.  (Ib.)  469 

6.  The  registry  of  a  mortgage  is  notice  to  all  the 
world,  and  subsequent  mortgagees  and  purchasers 
must  look  to  the  register  at  their  peril. 

Id.  (Ib.)  469 

7.  Nothing  but  actual  fraud  can  devest  a  prior 
mortgagee,    whose   mortgage   is   recorded,    of  his 
property. 

Id.  (Ib.)  469 

8.  Subsequent  mortgagees  or  purchasers  are  so  far 
affected  by  the  constructive  notice  arising  from  the 
registry  of  a  prior  mortgage,  that  they  are  subject 
to  all  the  equity  existing  between  the  prior  mortga- 
gee and  mortgagor. 

Id.  (Ib.)  469 

9.  N.  applied  to  B.  to  purchase  a  farm  then  in  pos- 
session of  B.,  and  was  informed  by  him  that  C.,  who 
held  mortgages,  executed  by  B.,  on  the  farm,  to 
nearly  its  value,  had  the  disposal  of  it ;  and  B.  went 
with  N.  to  C.,  and  an  agreement  was  made  between 
N.  and  C.,  in  the  presence  of  B..  for  the  absolute 
purchase  of  the  farm  ;  and  C.,  thereupon,  executed 
a  conveyance  in  fee,  to  N.,  who,  afterwards,  took 
possession  of  the  farm  as  owner,  and  made  consider- 
able improvements.    About  ten  years  afterwards, 
B.,  the  mortgagor,  made  an  absolute  conveyance  of 
the  farm  to  his  son,  who  was  a  neighbor  of  N.    N. 
afterwards  filed  his  bill  quia  tintet  against  B.  and  his 
son,  praying  that  they  might  discover  the  title  they 
pretended  to  have  to  the  premises,  and  might  be  de- 
creed to  renounce  such  pretended  claim,  or  be  per- 
petually enjoined  from  asserting  it,  to  the  prejudice 
of  N.    On  an  appeal  from  the  decree  of  the  Chan- 
cellor, dismissing  the  bill,  it  was  held  that  the  con- 
duct of  B.,  and  his  presence  at  the  time  of  the 
agreement  made  between  N.  and  C.,  amounted  to  an 
implied  assent  to  the  sale  of  the  equity  of  redemp- 
tion, and  debarred  him  anti  his  assignee  from  assert- 
ing such  claim ;  and  B.  was  ordered  to  release  all 
claim  of  redemption  to  N.,  otherwise,  the  Chancel- 
lor was  directed  to  award  a  perpetual  injunction  in 
favor  of  N. 

Ifiven  r.  Belknap  (in  error),  (573)  49O 

10.  C.  gave  a  bond  and  mortgage  to  B.,  and  took  a 
bond  of  defeasance  from  B..  conditioned,  that  if  C. 
should  execute  to  B.,  on  or  before  a  certain  day,  a 
good  and  sufficient  deed  of  a  certain  parcel  of  land, 
that  then  B.  should  deliver  up  the  bond  and  mort- 
gage to  be  cancelled.    C.  tendered  the  deed  to  B., 
before  the  day  limited  in  the  defeasance,  and  de- 
manded the  bond  and  mortgage,  but  B.  refused  to 
accept  the  deed,  or  to  give  up  the  bond  and  mort- 
gage, on  the  ground  that  C.  had  not  a  complete  title 
to  the  land  described  in  the  deed.  B.  afterwards  sold 
and  assigned  the  bond  and  mortgage  to  It.,  who  filed 
a  bill  for  the  foreclosure  of  the  mortgage,  and  the 
payment  of  the  money.  It  was  held  that  R.  took  the 
assignment  of  the  bond  and  mortgage,  subject  to 
all  the  equity  existing  between  C.  and  B.,  and  that 
it  was  immaterial,  whether  he  had  notice  of  the  de- 
feasance or  not. 

Clute  r.  JRobfoon,  (595)  497 

11.  A  bond  of  defeasance  to  a  mortgage,  given  by 
the  mortgagee  to  the  mortgagor,  need  not  be  re- 
corded. 

Id.  (Ib.)  497 
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1.  The  interest  of  a  mortgagee  cannot  be  sold  on 
an  execution,  before  a  foreclosure  of  the  equity  of 
redemption,  though  the  estate  of  the  mortgage  may 
have  become  absolute  at  law. 

Jackxon,  ex  dem.  Norton,  v.  Willard,    (41)    736- 

2.  Where  a  lease  was  assigned,  and  by  a  bond  exe- 
cuted at  the  same  time  the  assignment  was  dec-hired 
to  be  made  to  secure  a  debt  due  to  the  assignee,  and 
an  agreement  to  re-assign  the  lease  and  premise  on 
payment  of  the  money  and  interest ;  it  was  held  to 
be  a  mortgage,  and  that  the  mortgagor  was  en- 
titled to  a  notice  to  quit,  before  bringing  an  action 
of  ejectment  against  him. 

Jackson,  ex  dem.  Can;  v.  Green,         (186)    789 

3.  No   notice   to   quit   is  necessary  previous  to 
bringing  an  action  of  ejectment  by  a  mortgagee 
against  a  purchaser  of  the  interest  of  the  mortga- 
gor, or  against  a  third  |>er8on,  between  whom  and 
the  mortgagee  there  is  no  privity  of  contract  or  es- 
tate. 

Jackson,  er  dem.  Fem#,  v.  Fuller,       (215)    799- 

4.  Though  the  interest  of  a  mortgagee  cannot  be 
sold  on  execution,  yet  he  may  maintain  an  action  of 
ejectment  against  the  mortgagor,  and  those  who 
claim  under Trim. 

Jackson,  ex  dem.  Tttthtll,  v.  Dubnis,  (216)    8OO 

5.  A  mortgage  not  registered  has  a  preference 
over  a  subsequent  judgment  docketed ;  but  if  the 
land  should  be  sold  by  the  sheriff  on  an  execution, 
under  the  judgment,  prior  to  the  registry  of  the 
mortgage,  a  Junta  fide  purchaser,  at  the  sheriff's 
sale,  would  be  protected  against  the  mortgage. 

Id.  (Ib.)    800 

6.  Where  A  mortgaged  land,  in  1800,  and  a  judg- 
ment was  obtained  against  him   and   docketed  in 

1801.  and  the  mortgage  was  afterwards  registered  in 

1802,  and  the  land  naving  been  seized  under  an  exe- 
cution issued  on  the  judgment,  the  mortgagee  at- 
tended at  the  sheriff's  sales,  in  1806,  and  bid,  without 
mentioning  his  mortgage ;  it  was  held  that  the  reg- 
istry of  the  mortgage  was  notice  to  all  the  world, 
and  that  the  interest  of  the  mortgagee  was  not  af- 
fected by  his  silence  or  bidding  at  the  sheriff's  sale, 
nor  could  it  be  defeated  by  the  sale  under  the  judg- 
ment, subsequent  to  the  registry. 

Id.  (Ib.)    800 

MORTGAGEES. 

A  demised  a  house  to  B,  for  one  year,  and  in  or- 
der to  secure  the  payment  of  the  rent,  B  executed  a 
bill  of  sale  of  his  furniture,  goods,  &c.,  in  the  house 
to  A,  on  condition  to  be  void  on  payment  of  the 
rent,  provided  that  it  did  not  impair  A's  right  to- 
distrain.  It  was  held  that  the  bill  of  sale  was  a 
mortgage :  and  that  the  possession  of  the  mort- 
gagor being  consistent  with  the  face  of  the  deed, 
there  was  no  evidence  of  fraud ;  possession  being 
only  irrima  facie  evidence  of  fraud. 

Barrow  v.  Paxton,  (258)    1O11 


NAME— 5. 

The  law  recognizes  but  one  Christian  name,  and" 
the  omission  of  a  middle  letter,  or  middle  name,  is 
not  a  material  variation. 

Franklin  v.  Tallmadge,  (84)    956 

NEUTRAL  PROPERTY— 1. 
The  neutral  character  of  property,  how  affected 
by  a  contract  for  its  sale  and  delivery  between  a 
neutral  and  a  belligerent. 

Ludloic  v.  Bourne  et  al.  (1)    35- 

See  Insurance,  1. 

NEW  TRIAL-2. 
See  Insurance,  20. 

NEW  TRIAL— 3. 

1.  On  a  motion  for  a  new  trial,  the  defendant  can- 
not object  to  the  form  of  the  action. 

Smith  v.  Elder,  (105)    543- 

2.  Where   there    was  doubtful  or  contradictory 
evidence,  whether  the  sale  of  a  chattel  was  absolute 
or  not,  the  court  refused  to  set  aside  the  verdict  of 

Ur>J>  Foncltar  v.  Shottcnkirk,  (170)    566- 

3.  In  actions  of  a  penal  or  vindictive  nature,  the 
court  will  not  grant  a  new  trial,  merely  because  the 
verdict  is  against  the  weight  of  evidence,  unless 
some  rule  of  law  has  been  violated. 

Jarrte  r.  Ha//ieimj/,  (180)    57O- 

4.  In  an  action  of  assault  and  battery,  where  the 
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injury  was  trifling,  and  the  jury  found  a  verdict  for 
the  defendant,  a  new  trial  was  refused,  notwith- 
standing the;  misdirection  of  the  judge. 

Hi/attv.   Wood,  (239)    591 

5.  If  the  jury  take  a  paper  out  with  them  when 
they  deliberate  on  their  verdict,  but  never  look  at 
it,  the  verdict  will  not  be  set  aside  on  that  account. 

Hacklei/  v.  Hiittle,  (352)    595 

6.  A  verdict  will  not  be  set  aside  on  the  ground  of 
newly   discovered   evidence,  merely   to   give  the 
party  an  opportunity  to  impeach  the  credit  of  the 
witnesses  sworn  at  the  trial. 

Buiin,  v.  Hot/t, 

7.  Where  there  is  evidence  on  both  sides 
jury  are  not  misdirected,  on  a  question 

the  court  will  not  set  aside  their  verdict,  fraud  be- 
ing a  question  of  fact  for  the  decision  of  the  jury. 
Ward  v.  Center,  (271)    603 

8.  Where  the  cause  of  action  is  trifling,  and  the 
plaintiff  recovers  only  nominal  damages,  the  court 
will  not  set  aside  the  verdict  for  the  misdirection  of 
the  judge,  if  the  plaintiff  will  elect  to  discontinue 
without  costs. 

Fleming  v.  Gilbert,  (528)    692 

NEW  TRIAI/-4. 

1.  A  new  trial  will  not  be  granted  on  the  discovery 
of  new  evidence  which  would  merely  impeach  the 
character  of  a  witness  at  the  trial. 

Shumwau  v.  Fowler,  (425)    869 

2.  A  new  trial  will  not  be  granted  on  the  account 
of  newly  discovered  evidence,  where  the  affidavit 
states  only  that  a  person  had  told  the  party  what  he 
would  say. 

Id.  (11).)    869 

NEW  TRIAL-5. 

1.  In  an  action  of  trespass  quare  elawfum  fregit, 
the    plaintiff  recovered  five  dollars  damages ;  the 
court,  though  the  verdict  was  against  law,  refused 
to  grunt  a  new  trial,  as  the  title  of  the  land  did  not 
come  in  question,  and  the  defendant  would  be  en- 
titled to  tull  costs  against  the  plaintiff. 

Hunt.  v.  Burrell,  (191)    972 

2.  In  an  action  on  the  case  brought  by  a  husband 
against  the  father   of   his  wife   for  enticing   her 
away,  in  which  a  jury  found  a  verdict  for  the  plaint- 


NOTICE  TO  QUIT-4. 
See  Mortgage,  2,  3. 

NOTICE  TO  QUIT-5. 
See  Ejectment. 

NUISANCE-1. 

On  an  indictment  for  a  nuisance  in  keeping  50 
barrels  of  gunpowder  in  a  certain  house,  near  the 
dwelling-houses  of  divers  good  citizens  of  the 


State,  and  near  a  certain  public  street,  &c.,  it  was 


OFFICER-5. 
See  Action  on  the  Case,  1. 

ONONDAGA  COMMISSIONERS— 3. 
If  a  party  conceiving  himself  aggrieved  by  the 
award  of  the  Onondaga  commissioners,  has  given 
them  notice  of  his  dissent,  within  two  years,  it  is 
sufficient  to  prevent  his  being  concluded  by  the 
award,  whether  the  commissioners  have  entered  the 
dissent  in  their  book  of  awards,  or  not ;  and  what 
amounts  to  such  notice  is  a  question  of  fact  for  the 
jury  to  decide. 

Jackson,  ex  dem.,  v.  Livingston,         (455)    667 

ONONDAGA  COMMISSIONERS— 4. 
Where  the  heirs  of  N.,  a  native  of  Ireland,  and 
living  in  Ireland,  neglected  to  enter  their  dissent  to 
the  award  of  the  Onondaga  commissioners,  in  rela- 
tion to  a  lot  of  land  of  which  N.  died  seized,  within 
the  two  years  limited  by  the  act,  they  were  held  for- 
ever barred  and  concluded  by  the  award,  except  L., 
who  was  a,  feme  covert,  and  within  the  saving  of  the 
act,  there  being  no  saving  on  account  of  absence 
from  the  State. 

Jackson,  ex  dem.,  v.  Wright,  (75)    749 

ONONDAGA   COMMISSIONEKS-5. 
1.  A  having  a  title  to  a  lot  of  land  in  the  County 


iages 

Hutchesonv.Peck.  (196)    991 

3.  A  new  trial  will  not  be  granted,  on  the  ground 

of  newly  discovered  evidence,  which  goes  only  to 

impeach  the  credit  of  a  witness  sworn"  at  the  trial, 

especially,  when  the  witness  has  since  died. 

Duruee  v.  Dennison,  (248)    10O8 


NEW  UTRECHT  PATENTS— 2. 
See  Fishery,  2. 

NEW  YORK  CITIZENS— 1. 
Such  of  the  inhabitants  -of  the  city  of  New  York 

as  are  not  members  of  the  corporation,  nor  made  , _, 

free  of  the  city,  in  the  manner  prescribed  by  the  j  is  a  constitutional  act. 

charter,  are  not  exempted  from  serving  on  juries  i  Jackson,  ex  dem.,  v.  Griswold, 

out  of  the  city.  That  exemption  extends  only  to  the 


with  logs,  which  was  not,  however,  built  or  occu- 
pied in  March,  1802.  A  filed  his  dissent  to  the 
award,  and  brought  his  action  in  1807.  It  was  held 
that  the  acts  of  A  did  not  amount  to  an  actual  pos- 
session of  the  lot,  within  the  meaning  of  the  Act 
to  Settle  Disputes  Concerning  Titles  in  Onondaga 
County,  so  as  to  oblige  C  to  bring  his  action  within 
the  three  years ;  the  act  not  extending  to  the  case 
of  a  vacant  possession ;  and  that,  therefore,  neither 
party  being  barred,  they  must  stand  on  the 
strength  of  their  respective  titles. 

Jackson,  ex  dem.  Scott,  r.  Jiuntley,         (59)    946 
2.  The  Act  to  Settle  Disputes  Concerning  Titles  to 
Lands  in  the  County  of  Onondaga,by  commissioners, 


mayor,  aldermen,  commonalty  and  freemen,  or  per- 


sons made  free  of  the  city. 

Cortelyou  v.  Van  Brundt, 


(313)    155 


NONFEASANCE-4. 
See  Action  on  the  Case,  2. 

NOTARY— 2. 

A  notary,  in  protesting  a  note  for  nonpayment, 
is  not  bound  to  give  notice  to  all  the  indorsers.  If 
he  promise  the  holder  to  give  notice  to  them,  so  as 
to  enable  him  to  recover  his  money,  and  he  give  no- 
tice to  the  second  indorser,  but  not  to  the  first,  and 


(139)    973 
3.  The  award  of  the  commissioners,  under  that 


act,  is  a  matter  of  record,  to  take  effect  from  its 
date ;  and  unless  a  dissent  has  been  entered  within 
two  years  from  the  date  of  the  award,  it  is  conclu- 
sive. 

Id.  (Ib.)    973 

4.  The  date  of  the  award  is  prima  facie  evidence 

of  the  time  of  its  being  made ;  and  strong  evidence 

will  be  required  to  show  that  the  date  is  not  the 

true  time. 

Id.  (Ib.)    973 

ORDER  OF  BASTARDY-3. 
1.  An  order  of  bastardy,  made  by  two  justices  of 


the  holder  afterwards  recovers  the  full  amount  of  [  the  peace,  pursuant  to  the  statute,  is  prima  facie 
the  second  indorser,  the  notary  is  not  liable  on  the  [  evidence  of  the  truth  of  the  facts  therein  stated, 
promise,  to  the  second  indorser,  for  not  having  I  it  being  considered  as  a  judgment  of  the  magis- 
given  notice  to  the  first  indorser.  j  trates. 

Morgan  v.  Van  Ingen,  (204)  355  i  Sweet  v.  Overseers  of  Clinton,  (23)    514 

NOTTn?— 4  I     2>  If  a  Partv  appeal  from  an  order  of  bastardy 

I  made  by  two  justices,  according  to  the  statute,  it  is 

See  Bond.  I  incumbent  on  him  to  impeach  the  truth  of  the  facts 

'  stated  in  the  order. 

Id.  (Ib.)    514 


NOTICE  TO  QUIT-2. 
See  Ejectment,  2,  7. 
JOHNS.  1,  2,  3,  4,  5. 


See  Settlement  of  the  Poor. 
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ORDER  OF  JFSTICES-1. 

A  previous  order  of  a  Justice  is  not  necessary 
win-it1  security  is  given  by  bond  for  the  mainte- 
nance of  a  bastard  child,  or  helpless  pauper;  but 
only  in  caw  of  the  voluntiiry  application  of  the 
pnuj>er  himself  for  relief. 

Fallset  ai.,  Oi'crx<v  /.<,  .V<-.,  r.  ftrllnmii,  (4W>    22O 


ORDER  OF  REMOVAL-1. 
See  Removal,  Order  of. 

ORDER  OF  REMOVAL—  2. 

Where  the  order  of  removal  of  a  pauper  has  been 
made,  and  the  pauper  removed,  settled  and  main- 
tained by  another  town,  and  no  appeal  made  from 
tin'  order,  the  justices,  by  whom  it  was  granted, 
cannot,  afterwards,  supersede  it. 

Ttic  Orel-seem  of  Southncld  v.  Tlir 
Overseers  of  Blnomingntve,  (105)    317 

ORDER  FOR  THE  PAYMENT  OF  MONEY-3. 
Where  M.  and  S.,  being  in  embarrassed  circum- 
stances, drew  an  order  on  one  F.,  their  agent, 
directing  him  to  pay  to  R.  such  moneys  as  should 
come  into  his  hands  from  certain  persons  in  Europe, 
from  whom  F.  had  been  authorized  to  receive  the 
amount  of  certain  policies  of  insurance,  which 
order  F.  accepted  on  the  same  day,  "  to  pay  the 
moneys  as  soon  as  they  came  into  his  hands."  In 
an  action  brought  by  the  assignees  of  M.  and  S., 
who  soon  after  became  bankrupts,  it  was  held  that 
the  order  and  acceptance  amounted  to  an  assign- 
ment, and  fixed  the  fund  irrevocably  for  the  benefit 
of  R. 

JTMennmyet  al.  r.  Ferrers,  (71)    532 

OWNERSHIP—  2. 

1.  Seaweed,  &c.,  cast  on  the  shore,  belongs  to  the 
owner  of  the  soil,  and  not  to  the  first  occupant. 

Emans  v.  Tiirnlmll  et  al.,  (313)  396 

2.  A  right  of  ingress  and  egress,  over  land,  or  of 
fishing1  and   fowling;,  does  not  give   the  right  of 
taking  wood,  grass,  or  anything  appertaining  to  the 
ownership  of  the  soil. 

Id.  (lb.)    396 

OWNERSHIP-5. 

1.  Whatever  alteration  of  form    property  may 
have  undergone,  the  original  owner  may  take  it,  in 
its  new  shape,  if  he  can  identify  the  original  ma- 
terials. 

Betts  et  al.  r.  Lee,  (348)    1O41 

2.  Where  A.  the  owner  of  land,  brought  an  action 
of  trespass  against  B,  for  cutting  down  his  trees, 
&e.,  and  B  compromised  the  suit,  and  paid  A  the  dam- 
ages, equal  to  the  value  of  the  trees,  which   B  had 
sawed    and    split   into    shingles,    and    took    and 
carried   away   the  shingles,  and  B   then  brought 
an  action  of  trespass  against  him,  it  was  held  that 
the  payment  of  damages  by  B,  in  the  suit  against 
him,  to  the  value  of  the  trees,  did  not  transfer  the 
property  in  them  ;  nor  did  B,  by  sawing  and  splitting 
them  into  shingles,  change  the  right  of  property. 

hi.  (Hi.)    1041 


PARTIES  IN  CHANCERY-3. 
Where  a  party  to  a  cause  in  the  Court  of  Chan- 
cery becomes  insolvent,  pending  the  suit,  his  as- 
signees must  be  made  parties  before  the  cause  can 
be  heard. 

Deas  r.  Tltorne  et  al.,  (543)    699 

PARTITION-1. 

The  general  guardian  appointed  by  the  surrogate 
is  not  sufficient,  but  a  guardian  for  the  infants  must 
be  appointed  by  the  court  under  the  act. 

In  re  Stratton  et  al.  (509)    229 

PARTITION-2. 

The  petition  of  the  plaintiffs,  after  setting  forth 
their  rights,  stated  "that  F.,  one  of  the  defendants, 
was  seized  of  a  moiety  of  the  premises,  subject  to 
two  mortgages  in  fee,  to  A.  and  C.,  and  to  P.,  the 
other  defendant."  F.  and  P.  pleaded,  in  bar,  that 
before  the  presenting  of  the  petition  of  the  plaint- 
iffs, A.  and  T.  assigned  their  mortgage  to  P.  A. 
and  C.  pleaded  noii  tenant  inximul ;  the  plaintiffs 
replied,  confessing  all  the  facts  in  the  pleas,  and 
praying  judgment.  The  plaintiffs  than  gave  no- 
tice of  a  motion  for  judgment  on  the  pleadings. 
The  defendant,  afterwards,  put  in  a  general  de- 
murrer to  the  replication ;  but  on  the  motion  of 
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the    plaintiffs,  the    court    gave  judgment   on    the 
pleaonua,  as  pnured  for  by  the  plaintiffs. 

Mm  in;/  rt  nl.  r.  RtMmmoftt  et  al.,    (482)    458 

PARTITION-3. 

1.  Where  a  partition  had  been  made  by  the  pro- 
prietm-s  of  a  patent,  and  a  survey  ami   map  of  the 
patent  made  for  them,  and  possession  was  taken  by 
the  several  proprietors  according  to  such  surve\ .  it 
was  held  that  after  the  lapse  of  40  years,  the  parties 
were  concluded   from  contesting.'with  each  nth.r 
the  eurreetness  of  the  actual  locations. 

JatJtton,  «'./•  ili'in.,  r.  Vedder,  (8)    6O9 

2.  A  partition  deed  operates  as  an  estoppel  as  to 
the  parties  and  all  claiming  under  them;  so  that, 
where  a  partition  was  made  in  1747,  and  possession 
taken  by  the  parties  according  to  the  survey  and 
map  then  made,  it  was  held  conclusive,  though,  by 
a  second  survey,  in  1K01,  it  was  found  that  then- 
was  a  mistake  in  the  firstsurvey,  on  which  the  peti- 
tion was  founded. 

Jackson,  e.r  dem.,  r.  Hnxhrtmck.         (331)    624 

3.  Where  one  of  several  tenants  in  common  had 
aliened  his  share,  and  the  plaintiff  in  partition  pro- 
ceeded, as  if  no  such  alienation  had  been  made,  by 
giving  notice  to  the  original    co-tenant,    without 
taking  notice  of  his  grantee,  the  judgment  in  parti- 
tion was  held  to  be  void.. 

Jf-cfrsoii,  ex  dem.,  v.  Brmcn,  (459)    668 

See  Survey  of  Land. 

PARTITION-4. 

A  parol  partition  of  land,  carried  into  effect,  by 
possession  taken  by  each  party  of  his  respective 
share,  according  to  the  partition,  will  be  valid  and 
binding  on  the  parties. 

Jackson,  ex  dem.  Duncan  et  al., 
v.  Harder,  (202)    795 

PARTITION-5. 

A  died  seized  of  lands,  and  the  heirs  proceeded  to 
obtain  partition  of  them,  under  the  act;  and  the 
widow  of  A  not  appearing,  judgment  passed  against 
her  by  default;  and  in  the  judgment  of  partition 
entered  thereon,  reasonable  dower  was  assigned 
and  adjudged  to  her  out  of  the  lands  of  her  nus- 
band,  and  she  was  adjudged  to  pay  $80.5)6  for  her 
proportion  of  the  expenses  of  the  partition ;  and 
the  ueirs,  afterwards,  issued  a.  fieri  facia*,  and  sold 
the  dower  of  the  widow  at  auction,  to  pay  the  costs 
so  adjudged  ;  it  was  held  that  the  proceedings  under 
the  partition  were  null  and  void,  as  against  the 
widow's  claim  of  dower ;  that  she  was  not  a  tenant, 
nor  did  her  rights  come  within  the  purview  of  the 
act  for  the  partition  of  lands ;  and  that  she  was  not 
bound  to  appear,  nor  could  her  rights  be  affected 
by  the  judgment. 

Brartuhaw  v.  Callaghan,  (80)    954' 

PARTNERS,  OR  JOINT  OWNERS— Johns.  Hep.  1. 
See  Insurance,  3.    Joint  Owner. 

PARTNERSHIP-!. 

Where  one  of  several  partners  dies,  and  the  sur- 
vivors continue  to  trade  under  the  copartnership 
name,  and  an  account  is  stated  afterwards  by  a 
debtor,  between  him  and  the  copartnership,  admit- 
ting a  balance  due  by  bin?  for  goods  sold  in  the  life- 
time of  the  deceased  partner ;  the  surviving  part- 
ner may  recover  such  balance  on  an  inximul  contpu- 
taxxent,  without  stating-  the  death  of  the  other  part- 
ner and  the  survivorship.  The  stating  of  the  ac- 
count is  in  the  nature  of  a  new  promise  to  the  sur- 
vivors. 

Holmes  et  al.  r.  D'Camp,  (34)    47 

See  Bankrupt,  2. 

PARTNERSHIP-2. 

1.  One  of  five   partners   executed   bomls  to  the 
United  States,  for  duties  on  goods  imported  into  the 
United  States,  on  account   of  the   copartnership, 
and  as  their  property,  and  T.  became  a  surety  on 
the  bonds.    The  partner  who  signed  th£  bonds  died, 
and,  afterwards,  the  surety  paid  the  bonds,  and 
brought   his  action  against  one  of  the  surviving 
partners,  who  resided  in  Connecticut,  and  declared 
against  him  Kim  til  cimt  the    other    partners,    for 
money  paid  and  laid  out,  &c..  for  the  use  of  the  co- 
partnership.   It    was  held  that  proof  of  the  pay- 
ment of  money  for  the  surviving  partners,  after  the 
death  of  one  partner,  would  not  support  a  declara- 
tion on  an  implied  promise  by  all  the  partners. 

Tom  r.  QoodrteA  ft  a/_  (214)    359 

2.  The  claim  of  the  United  States  against  the  co- 
partnership was  extinguished  by  the  bond  of  the 
individual  partner. 

Id.  (Ib.)    359 

JOHNS.  1.  2,  3,  4,  5. 
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3.  The  surety  has  a  right  of  action  'only  against 
the  partner  who  signed  the  bond. 

Id.  (U>.)    359 

4.  On  an  application  to  the  equity  of  the  Supreme 
Court,  they  will  take  notice  of  the  rule  in  chancery, 
that  copartnership  property,  taken  in   execution 
for  the  separate  debt  ot  one  of  the  partners,  can- 
not be  held  against  the  joint  creditors  ;  nor  can  the 
share  of  such  partner  he  applied  to  his  separate 
di'tiis,  until  after  the   partnership   accounts  have 
been  taken  and  settled. 

\\'il.ii,n  ,-t  Hi.  r.  <!<>nlne,  (280)     383 

5.  Notice  of  the  dissolution  of  a  copartnership, 
published  in  a  gazette,  is  sufficient  to  all  persons  who 
have  had  no  previous  dealings  with  the  copartner- 
ship. 

Lansing  v.  Gaine  et  al.,  (300)    391 

»>.  If  one  partner,  after  the  dissolution  of  the  co- 
partnership, issue  notes  signed  with  the  name  of 
the  copartnership,  the  other  partner  is  not  liable. 
The  power  of  one  partner  to  bind  the  copartnership 
4'eases  with  it. 

Id.  (Jft.)    391 

7.' Where  a  copartnership  is  entered  into  for  a 
particular  business,  and  is  limited,  and  one  partner 
gives  the  notes  of  the  firm  for  a  debt,  arising  out  of 
his  own  private  concerns,  the  other  partner  is  not 
liable,  when  the  notes  are  issued  without  his  knowl- 
edge or  consent,  and  the  person  receiving  them 
knows  that  they  are  not  for  a  copartnership  debt. 

Id.  (Ib)    391 

Se«  Bankrupt,  2. 

PARTNERSHIP— 3. 

1.  If  one  of  several  co-partners  executes  a  deed 
of  release,  under  his  hand  and  seal,  of  a  debt  due  to 
the  copartnership,  it  is  binding  on  all  the  copart- 
ners. 

Piermn  v.  Honker,  (t!8)    53O 

2.  If  one  of  two  partners  makes  a  special  war- 
ranty on  the  sale  of  goods,  the  purchaser  may  main- 
tain an  action  against  the  party  who  made  the  war- 
ranty, without  joining  the  other  partner. 

Claris  v.  Holmes,  (148)    559 

3.  If  one  partner,  who  is  authorized  to  adjust  the 
debts  due  from  the  copartnership,  after  its  dissolu- 
tion, adjusts  an  account,  and  acknowledges  a  bal- 
ance to  be  due  from  the  copartnership,this  acknowl- 
edgment will  not  bind  his  copartner. 

Hackleu  v.  Patrick,  (536)    695 

PARTNBRSHIP-4.  • 

1.  One  partner,  after  a  dissolution  of  the  copart- 
nership, cannot  indorse  notes  or  bills  given  before 
to  the  firm,  though  he  is  authorized  to  settle  the  co- 
partnership concerns. 

Sanford  v.  Micklex  et  al.  (224)    8O3 

2.  In  1803,  A  and  B  entered  into  partnership,  as 
sugar-refiners,  and  published  in  two  of  the  gazettes 
printed  in  the  city  of  New  York  (and  which  were 
taken  by  C),  that  they  had  so  entered  into  partner- 
ship in  the  sugar-refining  business,  under  the  firm 
of  A  &  Co.  In  April,  1805,  B,  without  the  knowledge 
or  consent  of  A,  purchased  a  quantity  of  brandy  of 
C,  for  which  he  gave  his  individual  note,  payable  to 
the  firm,  and  indorsed  by  him  with  the  name  of  the 
firm.    The  bill  of  parcels,  by  direction  of  B,  was 
made  out  in  his  name  only,  and  the  brandy  was 
shipped  to  the  West  Indies  in  a  vessel  belonging  to 
him,  and  on  his  own  account;  and  C,  in  order  to  ob- 
tain the  drawback,  made  oath  at  the  custom-house 
that  the  brandy  was  sold  to  B.  A  and  B  had  entered 
the  name  of  their  firm  in  two  of  the  banks  in  the 
city  of  New  York,  and  B  drew  checks  and  made  and 
indorsed  notes  in  the  name  of  the  firm,  which  were 
regularly  received  and  paid,  the  banks  supposing 
them  to  be  general  partners.    C  when  he  sold  the 
brandy,  required  the  partnership  security,  and  it  did 
not  appear  that  he  knew  of  ttie  limited  nature  of 
the  partnership,  until  after  its  dissolution  in  June, 
1805,  notice  of  which  was  published  in  two  of  the 
newspapers.  It  was  held  that  the  copartnership  were 
not  liable  on  the  note. 

Livln-yston  v.  Roosevelt  et  al.,  (251)    813 

3.  Where  a  person  takes  a  partnership  security 
from  one  of  several  partners,  for  what  is  known,  at 
the  time,  to  be  a  particular  debt  of  the  partner  giv- 
ing the  security,  the  copartnership  is  not  liable. 

Id.  (11,.)    813 

4.  Where  there  is  a  special  or  limited  partnership, 
in  any  particular  trade  or  business,  one  partner  can- 
not bind  his  copartner,  by  any  contract  not  con- 
nected with  such  trade  or  business ;  and  a  knowl- 
edge in  third  persons  of  the  limited  nature  of  the 
partnership  will  be  inferred  from  circumstances. 

Id.  (fb.)    813 
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5.  It  seems  that  a  publication  in  the  gazette,  of 
the  nature  of  a  copartnership,  at  the  time  of  its 
commencement,  is  constructive  notice  to  all  those 
who  may,  afterwards,  take  the  partnership  security. 

Id.  (ft.)    813 

6.  A  partnership  may  exist  between  attorneys  and 
counselors  at  law. 

In  re  Woodward,  (289)    885 

PASSAGE  MONEY— 3. 
See  Freight,  3. 

PATENT-3. 

1.  The  possession  of  lands  by  native  Indians  does 
not  affect  the  validity  of  a  patent  from  the  State 
granting  the  land  to  certain  persons,  without  the 
consent  of  the  Indians. 

Jaclwm,  ex  dem.  Klock,  r.  Hvdxon,    (373)    639 

2.  The  legality  of  such  a  patent  is  a  political  ques- 
tion, which  cannot  arise  or  be  discussed  between 
two  private  c itizens  of  the  State. 

Id.  (Ib)    639 

PAYMENT-2. 

M.  sold  and  delivered  to  H.  a  number  of  cattle, 
and  received  in  payment  bank  notes,  which  he 
afterwards  passed  away  to  C.,  who  discovered  one  of 
them  to  be  forged,  and  returned  it  to  M.  Neither 
M.  nor  H.  knew  the  note  to  be  a  forgery.  In  an  ac- 
tion brought  by  M.  against  H.,  for  the  cattle  sold, 
it  was  held  that  a  forged  note,  or  a  bill  which 
proves  to  be  of  no  value,  is  no  payment,  and 
that  the  party  may  treat  it  as  a  nullity,  and  resort 
to  his  original  contract. 

Markle  v.  Hatfleld,  (455)    448 

PAYMENT-5. 

A  note  is  Hot  payment  of  a  precedent  debt,  unless 
there  is  an  express  agreement  to  accept  it  in  pay- 
ment, and  take  the  risk  of  the  solvency  of  the 
maker. 

Token  v.  Barber,  (68)    95O 

PENALTIES— 2. 

Penalties  must  be  created  by  the  express  words 
of  an  act,  and  cannot  be  raised  by  implication. 

•Tonnes  v.  Eatis,  (379)    42O 

PILOT— 1. 

A  pilot,  while  on  board  of  a  ship,  has  the  exclu- 
sive direction  and  control  of  her,  and  is  considered 
as  master,  pro  hoc  vice. 

Snell,  Stagg&Cn.  v.  Rich.  (305)    152 

PLEA  PUIS  DARREIN  CONTINUANCE— 2. 
Pleas  and  Pleadings,  5. 

PLEA  PUIS  DARREIN  CONTlNUANCE-5. 
See  Pleadings,  14, 15. 

PLEADINGS— 1. 

1.  A  person  tried  and  convicted  on  an  indictment, 
and  afterwards  discharged,  because  a  juror  was  im- 
properly withdrawn,  was  again  tried  on  a  second  in- 
dictment, for  the  same  offense,  and  pleaded  autre- 
fois  acquit ;  and  it  was  held  that,  as  the  first  indict- 
ment was  erroneous,  the  plea  of  former  acquittal 
was  no  bar  to  the  second  indictment. 

The  People  v.  Barrett  et  al.,  (66)    6O 

2.  A  plea  of  discharge  under  the  Insolvent  Act 
need  not  set  forth,  specially,  all  the  proceedings 
previous  to  the  certificate  of  discharge.    It  is  suffi- 
cient, if  the  discharge  itself  be  set  forth  verbatim. 
Where  new  matter  is  alleged  in  a  plea,  it  must  con- 
clude with  a  verification. 

Service  v.  Heermance,  (91)    69 

3.  In  an  action  for  a  deceit  in  the 'sale  of  a  news- 
paper establishment,  it  was  held  that  the  declaration 
must  expressly  allege  that  the  defendant  made  the 
affirmation  falsely,  fraudulently  or  knowingly  :  the 
want  of  these  words  will  not  "be  supplied  by  the 
concluding  part  of  the  count,  and  so  by  reason  of 
the  said  affirmation  the  plaintiff  was  falsely  and 
fraudulently  deceived,  &c. 

Bayard  r.  Malcolm  et  al..  (453)    208 

4.  The  want  of  an  allegation  of  fraud  or  a  scienter 
is  not  helped  by  a  verdict. 

Id,  (Ib.)    208 

5.  A  count  on  a  deceit  in  a  sale  cannot  be  joined 
with  a  money  count;  being  tort  and  OHMmpett,  they 
require  different  pleas. 

Wilson  v.  Marsh,  (503)    227 

6.  Qua>re,  whether  nil  debet  to  an  action  of  debt  on 
a  judgment,  be  such  a  general  issue  asto  entitle  the 
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defendant  to  give  special  matter  In  evidence,  pursu- 
ant to  a  notice*  for  that  purpose. 

Afcj/<  r  v.  M'Leun,  (509)    229 

7.  The  declaration  stated  that  the  defendant  did 
not  take  care  to  fill,  stop  up,  or  cover  u  certain 
vault  or  hole,  dug  by  him  in  the  street,  nor  to  place 
a  fence  to  prevent,  &c..  whereby.  &c.  The  defendant 
pleaded  that  he  did  place,  &c.    The  replication  was  , 
fn  the  words  of  the  declaration,  and  concluded  with  I 
a  verification,  and  it  was  held  to  be  bad,  and  that  the 
plaintiff  ought  to  have  taken  issue  on  the  plea. 

Blndon  v.  Robinson,  (51B)    232 

8.  If,  in  a  suit  on  a  bail-bond,  the  suit,  court,  and 
place  of  the  defendant's  appearance,  are  substan- 
tially set  forth  in  the  plaintiff's  declaration,  it  is 
sufficient. 

Steevens  et  of.  P.  Clancy  et  al.,  (521)    234  i 

9.  In  an  action  against  a  person  for  practicing  i 
physic  contrary  to  the  act,  it  is  incumbent  on  the  | 
defendant  to  show  himself  within  some  of  the  pro-  | 
visos ;  the  plaintiff  need  not  negative  them  in  his 
declaration. 

Shfldon  v.  Clark,  (513)    231 

See  Partnership,  1.    Replevin,  1.    Practice,  39. 

PLEADINGS-2. 

1.  To  a  plea  of  discharge,  under    the  Insolvent 
Act,  the  plaintiff  replied,  setting  forth  all  the  causes 
for  which  the  discharge  is  made  void  by  the  act. 
On  demurrer,    the    replication    was     held  to    be  j 
bad.    The   plaintiff   must   specify    the   particular 
cause  or  fraud,  on  which  he  means  to  rely  to  avoid 
the  discharge. 

Service  v.  Hetrmance,  (96)    313 

2.  Where  the  defendant  pleaded  nil  debet  to  an  ac- 
tion of  debt  on  a  judgment,  and  gave  notice  of 
special  matter  to  be  offered  in  evidence  at  the  trial, 
and  the  plaintiff  went   to  trial  on  the   plea;  the 
court  refused,  afterwards,  to  arrest  the  judgment, 
on  the  ground  that  the  plea  was  a  nullity. 

Meyer  p.  M' Clean,  (183)    346 

3.  B.  brought  an  action  of  trespass  against  C..  for 
an  injury  done  to  two  horses,  in  consequence  of 
which  one  died,  and  the  trespass  on  one  of  them 
was  on  one  day,  and  on  the  other  at  another  day, 
and  the  court,  on  motion,  ordered  the  plaintiff  to 
elect  for  which  trespass  he  would  proceed,  and  he 
elected  to  proceed  for  the  trespass  on  the  horse 
which  survived  and  the  jury  found  a  verdict  ac- 
cordingly. The  executors  of  B.,  afterwards,  brought 
an  action  for  the  trespass  on  the  horse  that  died. 
The  defendant  pleaded  a  former  recovery  for  the 
same  trespass;  the  plaintiff  replied,  setting  forth 
the  above  facts,  by  way  of  wotestando;  and,  on  de- 
murrer, it  was  held  that  the  replication  was  bad,  in 
stating  the  facts  by  way  of  prntestando,  and  for  not 
traversing  the  former  recovery  for  the  same  mat- 
ter. 

Executors  of  Bradt  v.Croji,  (227)    364 

4.  Where  a  part  of  a  declaration  states  a  sufficient 
ground  of  action,  and  a  part  of  it  is  not  actionable, 
the  court  will  intend,  after  a  verdict,  that  the  jury 
gave  damages  only  for  the  actionable  part  of  the 
declaration. 

Steele  v.  Western  Inl.  Lock  Nav.  Co.  (283)    384 

5.  P.,  decided  in  Phetteplace  v.  Steere,     (442)    443 

5.  Where  the  defendant  in   a  cause  obtained  his 
discharge  under  the  Insolvent  Act,  on  the  8th  No- 
vember and  filed  his  plea,  puts  darrein  continuance, 
at  the  first  day  of  the  sittings  after  November  Term , 
on  the  8th  December,  and  the  plaintiff  refused  to 
receive  it,  but  noticed  his  cause  again  for  trial,  at 
the  next  sittings  in  April,  the  court  granted  a  rule 
to  stay  all  further  proceedings,  on  payment  of  the 
costs  of  the  December  sittings,  until  the  plaintiff 
replied  to  the  plea ;  or  that  the  plaintiff  might  dis- 
continue without  costs. 

Merchants'  Bank  v.  Mitore,  (294)    388 

6.  Where  the  defendant,  in  his  plea,  alleged,  that 
on  stating  a  balance  of  accounts,  between  him  and 
plaintiff,  Tbe  delivered  certain  negotiable  notes  to  C., 
on  account  of  and  in  behalf  of  the  plaintiffs,  but  did 
not  aver  that  C.  was  the  agent  of  the  plaintiffs,  nor 
that  the  notes  were  accepted  in  full  satisfaction  and 
discharge  of    the  debt  due  to  the    plaintiffs,  the 
plea  was  held  bad,  on  demurrer. 

Bird  et  al.  v.  Carita-t,     .  (342)    4O6 

7.  In  setting  forth,  in  a  plea,  the  proceedings  of 
an  inferior  court,    after  giving  it  jurisdiction,   it 
is  sufficient  to  say  that  such   proceedings  were  I 
thereupon  had,  that  such  an  act  was  done  by  the 
court,  e.  g.,  that  the  defendant  was  discharged  from 
his  debts  as  an  insolvent,  without   setting   forth 
all  the  proceedings  specially. 

Peebles  v.  Kittle,  (363)    414  i 
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8.  In  an  action  of  trespass,  against  two  defend- 
ants, they  severed  in  their  pleas:  one  pl<  ml' •<!  a 
former  suit  for  the   same  cause  of  action,  ami  a 
judgment  in  his  favor,  to  which  plea  the  plaint  ill 
demurred,  and  a  judgment  was  given  on   the  <lc- 
in u rrer,  for  that  defendant.    The  other  defendant 
pleadt  (1  the  general  issue,  and,  also,  that  his  co-Mi  •- 
fendant  had  been  sued  by  the  plaintiff  for  the  same 
cause  of  action,  in  which  a  judgment  was  given 
against  the  plaintiff :  on  these  pleas  a  verdict  was 
given  for  the  plaintiff  against  the  second  defendant. 
It  was  held  that  where  two  were  sued  for  a  IOI-T. 
they   may   plead  separately  or  jointly,   and   the 
jury     may    find     one     guilty     and     the     other 
not :  and  that    the    judgment  on    the   demurrer 
against  the  plaintiff,  as  to  one  defendant,  was  no 
estoppel  to  the  proceedings  of  the  plaintiff  against 
the  other  defendant. 

Lamina,  v.  Montymnerii,  (382)    421 

9.  Where  three  issues  were  joined,  and  one  of 
them  was  an  immaterial  point,  and  the  jury  found 
a  special  verdict,  the  court  gave  jude-ment  for  the 
plaintiff,  the  merits  of  the  cause  being  with  him. 

Havens  v.  Bwh,  (387)    424 

10.  Where  the  plaintiff  in  a  declaration  on  a  bond, 
conditioned  to  perform  covenants,  elects  to  assign 
the  breaches  in  the  first  instances,  in  the  declara- 
tion, as  be  may  do,  the  defendant  cannot  plead  a 
performance  generally,  but  must  particularly  an- 
swer the  breaches  assigned,  and  show  when,   how 
and  where  he  performed  his  covenants. 

Postmaster-General  v.  Cochran,          (413)    433- 

11.  Where  the  replication  denies  the  substance  of 
the  plea,  it  may  conclude  to  the  country. 

Snyder  et  al.  r>.  Croir,  (428)    43» 

12.  The  court  will  not  take  notice  of  any  infor- 
mality in  the  pleadings,  unless  specially  pointed 
out  by  the  demurrer. 

Id.  (Ib.)    43* 

13.  Where  a  traverse  comprises  the  whole  matter 
generally,  it  may  conclude  to  the  country. 

Ib.  (Id.)    438. 

14.  Where  a  party  demurs  to  a  plea,  because  it  is 
double,  he  must  point  out  in  what  the  duplicity 
consists. 

Currieetal.  v.Henry,  (433)    44O 

15.  To  a  declaration  in  debt  against  a  sheriff  for 
an  escape,  the  defendant  pleaded  an  involuntary 
escape,  and  the  return  of  the  prisoner  into  his  cus- 
tody, before  the  action  was    brought ;  and,  also, 
that  the  prisoner  was  discharged  by  the  Court  of 
Common  Pleas,  pursuant  to  the  Act  for  the  Relief 
of  Debtors,  in  Respect  to  the  Imprisonment    of 
their  Persons ;  and    the  plea  was  held  good,  for 
both  facts  are  necessarily  blended,  and  make  but 
one  defense. 

Id-.  (Ib.)    440 

16.  Where  the  plea  stated  that  the  defendant  was 
in  custody  on  an  execution,  for  less  than  82,500, 
and  was  discharged  by  the  Court  of  Common  Pleas, 
&c.,  this  was  held  a  sufficient  allegation  of  jurisdic- 
tion in  the  Court  of  Common  Pleas. 

Id.  (Ib.)    440 

17.  A*plea,  alleging  generally,  that  the  prisoner 
was  discharged  by  due  course  of  law,  is  bad. 

Id.  (Ib.)    440 

18.  In  an  action  of  trespass,  the  defendant  plead- 
ed that  the  goods  taken  were  seized  by  a  deputy- 
sheriff,  by  virtue  of  a  warrant,  as  the  property  of 
an  absconding  debtor  (setting  forth  the  proceed- 
ings   under     the    act,    and    that    the     plaintiff 
held  the  -goods  by  a  fraudulent  conveyance  from 
the  debtor),  and  that  the  defendant  acted  in  aid  of, 
and  under  the  direction  of  the  deputy-sheriff;  and 
the  plea  was  held  good.    Several  dependent  facts, 
which  make  but  one  defense,  may  be  pleaded  to- 
gether. 

Patcherv.  Sjwaffue,  (462)    451 

19.  Where  the  issue  to  be  taken  on  a  rejoinder 
must  be  substantially  the  same  as  on  a  plea,  the  re- 
plication may  conclude  to  to  the  country. 

Id.  (Ib.)    451 

20.  In  an  action  on  the  case  as  for  a  deceit,  in  the 
sale  of  a  newspaper  establishment,  the  declaration 
(after   stating  the  affirmation   of  the  defendants, 
that  the  number  of  subscribers  was  900,  and  the 
profits   of     the    paper    $3,000    per     annum,   and 
that  giving  faith  to  such  affirmation,  the  plaintiff 
made  the  purchase,  whereas,  the  number  of  sub- 
scribers was  only  dOO,  and  the  profits  nothing)  con- 
cluded. "  and  the  said  S.  B.  saith,  that  he.  by  reason 
of  the  said  affirmation  of  the  said  R.  M..  was  falsely 
and  fraudulently  deceived, to  wit,  the  day  and  year 
aforesaid,  at  the  city  and  county,   wherefore  he 
saith  he  is  made  worse,  and  hath  damages,"  &c. 
This  was  held  to  be  a  sufficient  allegation,  that  the 
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defendants  made  the  affirmation  falsely  and  fraudu- 
lently, especially  after  verdict. 

Bayard  v.  Malcolm  et  al.  (in  error),    (550)    482 

8.  C.  Vol.  I.,  p,  4f>:i. 

See  Bail  and  Bail-bond,  4.    Covenant,  0,  7.    Evi- 
dencs,  16.    Infancy.    Legacy,  1.    Replevin.   Sale,  1. 

PLEADINGS— 3. 

1.  Where  a  declaration,  in  a  suit  for  a  libel,  was 
entitled    of    November   Term,  generally,   but  the 
memorandum  was  of  the  second  Monday,  or  the  14th 
<il  November,  being  the  lirst  day  of  the  term,  and 
the  libel  was  alleged  to  have  been  published  on  the 
iHtli  of  the  same  November,  it  was  held,  on  demurr- 
er, to  be  bad,  and  that  such  a  mistake  would  not 
have  been  cured  by  a  verdict. 

Cheetham  v.  Lewis,  (42)    531 

2.  In  an  action  of  aseumpatt,  the  declaration  stated 
that  the  plaintiff  and  U.  and  W.  were  joint  owners 
of  a  certain  vessel  and  her  cargo,  then  on  a  distant 
voyage,  and  were  jointly  interested  in  her  earnings 
and  the  profits  of  the  voyage,  of  which  vessel  W. 
was  also  master,  and  died  during  the  voyage,  and 
that,  after  his  death,  the  defendant,  B.,  in  consider- 
ation that  the  plaintiff  had  undertaken  and  prom- 
ised to  the  defendant  that  the  defendant  should  re- 
ceive from  the  plaintiff  the  effects  of  W.  in  the 
vessel,  and  her  earnings,  in  like  manner,  as  W.  was 
entitled  to  receive  them,  according  to  the  agree- 
ment between  the  owners,  and  in  consideration  that 
the  plaintiff  had  agreed  with  the  defendants  to  ac- 
count to  him  for  the  said  vessel,  her  earnings,  pro- 
fits, &c.,  in  like  manner  as  he  was  bound  to  do  to 
W.,  he,  the  defendant,  undertook  and  promised  to 
pay  to  the  plaintiff  any  demands  or  sums  of  money 
due  and  owing  from  W.  to  the  plaintiff,  at  the  time 
of  W.'s  death,  and  also  any  demands  which  the 
plaintiff  had  against  the  share  of  W.  in  the  vessel ; 
and  the  plaintiff  set  f  oi'th  in  his  declaration  a  cer- 
tain debt  due  to  him  from  W.,  and  averred  that  he, 
the  plaintiff,  was  always  ready  to  perform  his  part 
of  the  agreement,  &c.    On  a  demurrer,  this  declar- 
ation was  held  bad,  as  it  did  not  set  forth  a  suffi- 
cient consideration  for  the  proniise  of  the  defend- 
ant. 

Powell  v.  Brown,  (100)    541 

3.  In  an  action  on  a  promissory  note  to  pay  money 
when  collected,  &c.,  the  plaintiff  must  allege  and 
prove  that  the  money  was  collected,  in  order  to  re- 
cover on  the  promise. 

Dodge  v.  Coddington,  (146)    558 

4.  In  an  action  by  the  holder  of  a  bill  of  exchange, 
protested  for  nonpayment  against  the  drawer,  after 
setting  forth  the  presentment  and  protests,  &c..  in 
the  declaration,  a  general  averment  of  notice,      of 
aft  the  premises,"  is  sufficient. 

Boot  et  al.  v.  Franklin,  (207)    579 

5.  Where  a  declaration  was  of  November  Term, 
1806,  and  there  was  an  irnparlance  over  to  February 
Term,  1807,  when  the  defendant  pleaded  that  on  the 
7th  January,  1807,  he  paid  the  plaintiff  several  sums 
of  money,  &c..  the  plea  was  held  good,  without  say- 
ing that  he  paid  the  interest  and  costs  which  had 
accrued. 

Tilloteonv.  Preston,  (229?    587 

6.  A  plea  puts  dar rein  continuance,  of  a  discharge 
under  the  Insolvent  Act,  stating  generally  that  the 
defendant,  being  an  insolvent  debtor,  and  having, 
in  all  things  conformed  to  the  directions  of  the  act, 
in  pursuance  thereof,  on  such  a  day,  obtained  his 
discharge,  &c.,  is  bad.  The  discharge,  at  least,  ought 
to  be  set  forth  in  the  plea. 

Crugerv.  Cropsey,  (242)    591 

7.  Pleading  the  general  issue  with  another  plea, 
that  another  action  was  pending  for  the  same  cause, 
though  put  in  the  form  of  a  plea  in  bar,  is  not  plead- 
ing issuably,  according  to  the  meaning  of  the  con- 
dition annexed  to  a  rule  granted,  on  pleading  issu- 
ably. 

Davis  v.  Grainger,  (259)    598 

8.  To  a  plea  of  a  discharge  under  the  Insolvent 
Act,  the  plaintiff  replied  that  the  defendant  had  pro- 
cured a  creditor  to  sign  his  petition,  and  to  make 
affidavit  for  a  larger  sum  than  was  really  due  to 
him,  and  that  he  had  concealed  a  debt  due  him, 
which    he   did   not   insert   in  his  inventory ;   and 
also  that  he  had  been  guilty  of  perjury.    On  a  de- 
murrer, the  replication  was  held  bad,  as  contain- 
ing three   distinct   and  independent  grounds  for 
avoiding  the  discharge,  which  would  require  several 
and  distinct  points  to  be  put  in  issue. 

Cooper  v.  Heermance,  (315)    618 

9.  In  an  action  of  covenant  for  a  breach  of  the 
covenant  of  seisin,  &c.,  contained  in  a  deed,  the  de- 
fendant pleaded,  1.    "  That  the  plaintiff,  after  the 
deed  to  him,  in  consideration  of  $1,000,  sold,  released 
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and  quitclaimed  all  his  right  and  title  to  the  land  to 
the  defendant,"  &c.  2.  "That  before  the  plaintiff 
had  sustained  any  damage  by  a  breach  of  the  cove- 
nants in  the  deed  to  him,  he  sold  and  released  all  his 
right,  title  and  interest  in  the  land  to  the  defendant." 
3.  "  That,  in  consideration  of  $1,000  paid  to  him,  the 
plaintiff  agreed  to  give  up  the  deed  to  the  defend- 
ant." The  defendant  demurred  to  the  1st  and  3d 
pleas,  and  replied  to  the  2d  plea  that  the  plaintiff 
had  sustained  damages  before  the  release,  by  reason 
of  the  breach  of  the  covenant  of  seisin,  to  wit,  by 
paying  to  the  plaintiff  $1,408  for  the  land,  when  the 
defendant  was  not,  in  fact,  seized,"  &c.,  and  tender- 
ed issue  thereon.  To  this  replication  the  defendant 
demurred  specially.  It  was  held  that  the  subse- 
quent re-conveyance  of  the  land  to  the  defendant, 
was  not  an  extinguishment  of  the  covenants  in  the 
deed  to  the  plaintiff ;  that  the  1st  and  3d  pleas  were 
bad  ;  and  that,  though  the  replication  to  the  2d  plea 
was  also  bad,  yet  the  plaintiff  was  entitled  to  judg- 
ment on  the  demurrer. 

Bennett  ct  al.  v.  Irwin,  (363)    635 

10.  In  an  action  of  debt,  on  an  arbitration  bond, 
the  defendant  pleaded  no  award ;  the  plaintiff  re- 
plied, setting  forth  the  award,  and  the  defendant 
rejoined  that  the  award  was  not  final,  &c.    On  de- 
murrer, it  was  held  that  the  rejoinder  was  a  depart- 
ure from  the  plea,  and  therefore  bad. 

Barlow  v.  Todd,  (367)    636 

11.  Where  an  award,  on  the  face  of  it,  is  final, 
nothing  dehors  the  award  can  be  pleaded,  or  given 
in  evidence  against  it. 

Id.  (Ib.)    636 

12.  In  an  action  for  a  penalty  under  the  35th  sect- 
ion of  the  "Act  to  Regulate  Highways,"  the  plaint- 
iff need  not  negative  the  proviso,  in  his  declaration. 

Bemi&tt  v.  Hurd,  (438)    66O 

PLEADINGS-4. 

1.  If  the  defendant,  in  an  action  of  trespass  quarc 
clausum   frcglt,   pleads    liberum   tenementum,   the 
plaintiff  cannot  reply  de  injuria  sun  propria,  but 
must  traverse  the  title ;  but  if  the  defense  is  set  up 
by  way  of  excuse,  and  not  in  justification,  then  the 
plaintiff  may  reply  de  injuria  ma  propria. 

Hyatt  v.  Wood,  (150)     776 

2.  In  an  action  of  debt  on  a  bond  for  the  perform- 
ance of  a  covenant,  or  with  a  condition  to  c  nvey 
land,  the  plaintiff  must  assign  breaches,  and  have 
his  damages  assessed  by  a  jury.    If  he  takes  issue 
generally  on  the  plea  of  performance,  and  a  jury 
find  a  verdict  for  six  cents  damages,  and  he  enters 
judgmept  for  the  penalty,  he  cannot  issue  execution 
for  the  penalty. 

Caverly  v.  Nichols,  (189)    79O 

3.  In  suits  on  bonds  for  the  performance  of  cove- 
nants, it  is  compulsory  on  the  plaintiff  to  assign 
breaches,  and  have  his  damages  assessed,  and  if  no 
damages  are  assessed  on  the  breaches  assigned,  it 
will  be  error. 

Van  Benthuysen  et  al.  v.  DewtLt  et  al., 

(213)     799 

4.  Where  a  suit  was  brought  on  a  note  to  A.  or 
bearer,  and  the  defendant  pleaded  a  former  suit  on 
the  same  note  against  him  by  H.,  and  a  judgment  in 
favor  of  the  defendant,  it  was  held  not  to  be  a  bar 
to  the  second  suit,  unless  the  defendant  also  proved 
that  A.  was  the  rightful  owner  or  possessor  of  the 
note. 

Hutchins  et  al.  v.  Fitch,  •     (222)    8O2 

5.  A  declaration  on  a  promise  to  pay  the  debt  of 
another  need  not  state  that  the  promise  was  in  writ- 
ing.   That  is  matter  of  evidence  at  the  trial ;  and 
after  a  verdict,  the  court  will  presume  that  it  was 
proved  to  be  in  writing. 

Siting  v.  Vanderlyn,  <237)    8O8 

6.  Where  one  of  several  heirs  is  sued  on  his  prom- 
ise to  pay  the  debt  of  his  ancestor,  the  plaintiff  need 
not  allege  in  his  declaration  that  the  defendant  or 
the  heirs  had  assets. 

Id.  (Ib.)    808 

7.  In  an  action  brought  against  A,  on  his  guaranty 
of  the  performance  by  B  of  his  agreement  made 
with  C,  it  was  held  that  the  declaration  ought  to 
state  a  consideration  for  the  undertaking  of  A. 

Bailey  et  al.  v.  Freeman.  (280)    822 

8.  Several  of  the  common  counts  on  different  con- 
tracts may  be  included  in  one  count;  and  the  plaint- 
iff is  not  bound  to  prove  all  the  causes  of  action 
stated,  in  order  to  entitle  him  to  recover.    It  is 
enough  if  he  proves  any  one  of  the  causes  of  ac- 
tion, and  he  will  recover  pro  tanto. 

Id.  (Ib.)    822 

9.  Where  a  clause  or  section  of  a  statute  giving  an 
action  for  any  offense  contains  a  proviso  or  excep- 
tion, which  is  against  the  plaintiff,  or  is  matter  of 
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defense  or  justification  forthe  defendant,  the  plaint- 
itr  need  not  negative  the  proviso  in  hia  declaration. 

7V./  r.  Sunlit,  i:'M)     831 

10.  When-  the  time  laid  in  u  ill-duration  under  a 

xrUin't  is  material,  and  tin1  gist  <>l  the  art  inn.  it  shall 

be  taken  to  be  the  true  time,  and  the  NCI/K./,  if  re- 

|>iignaiit  .  is  to  be  rejected  as  void,  or  if  consistent, 
is  to  IK'  held  as  a  din-ct  atlirination. 

(450)    878 


PLEADINGS-Johns.  Rep.  5. 

1.  To  an  action  for  debt  for  the  penalty  of  a  bond 
given  to  a  si.  i  iff,  as  security  for  the  liberties  of  the 
jail,  nun  dan,  ,,,  Hcdtns  is  not  a  good  plea. 

Woods  v,  'Rowan  etaL,  (42)    942 

2.  Where  the  plaintiff,  in  an  action  of  trespass 
yuan:  dOMMMl  frojit,  declared  by  the  name  of  Will- 
jam    Hobinson.  and  in  the  deed  under  which  he 
claimed  title,  he  was  named  William  T.  Kobinson, 
the   rarlaao*   was  held   immaterial;  the   plaintiff 
might  show  that  he  was  as  well  known  without  as 
with  the  letter  T.  in  the  middle  of  his  name,  for  the 
letter  T.  forms  no  part  of  his  name. 

l-'ninlJiii  ft  nl.  r.  Taltin>i<l(ii\  (84)    956 

3.  In  a  declaration  in  an  action  against  a  sheriff 
for  an  escape,  the  plaintiff  set  forth  the  judgment, 
and  the  substance  of  the  execution,  but  not  in  Inn- 
iwha  ;  and  at  the  trial  there  appeared  to  be  a  vari- 
ance of  one  cent  between  the  amount  of  damages 
in  the  judgment,  and  in  the  execution  ;  it  was  held 
that  the  execution  was,  notwithstanding,  admissi- 
ble in  evidence. 

Bissel  v.  Kip,  (89)    957 

4.  D,  a  creditor  of  B,  in  New  York,  attached  a 
debt  due  to  B  and  C,  partners  in  trade,  from  A,  in 
Maryland,  pursuant  to  the  laws  of  that  State  ;  and 
B  and  C  afterwards  sued  A  in  this  court,  for  the 
same  debt  ;  it  was  held  that  A  might  plead  in  abate- 
ment the  attachment  pending  in  Maryland  against 
him  by  D. 

Embreeetal.  v.  Hanna,  (101)    961 

5.  In  an  action  of  trespass,  where  the  defendant 
pleads  or  insists  on  a  right,  a  general  replication 
<le  injuria  propria  abxque  tali  causa,  is  bad,  though 
after  a  verdict  it  will  be  held  good. 

Lylle  v.  iee  et  al.,  (112)    965 

6.  It  seems  that  where  a  plea  contains  matter  of 
fact  and  matter  of  record,  it  may  conclude  to  the 
country. 

Id.  (Ib.)    965 

7.  In  an  action  of  trespass,  the  defendant  pleaded 
the  general  issue,  and  gave  notice  of  a  justification, 
that,  having  a  warrant  issued  by  A.  B.,  &  justice  of 
the  peace,  against  C.  D.,  at  the  suit  of  E.  F.;  he  en- 
tered, &c.,  this  was  held  a  sufficient  notice  to  entitle 
him  to  give  the  warrant  in  evidence  at  the  trial, 
without  stating  in  the  notice,  the  cause  for  which 
the  warrant  issued. 

Linsley  v.  Kei/y  ct  a]  .,  (123)    968 

8.  Where   the   defendant   pleads   a  justification 
under  mesne  process,  without  setting  forth  the  cause 
of  action,  it  is  good. 

Id.  (Ib.)    968 

9.  Where  the  plaintiff  declares  on  a  joint  and  sev- 
eral contract,  against  several  defendants,  and  one 
of  them  pleads  infancy,  or  gives  it  in  evidence  at 
the  trial,  under  the  general  issue,  the  plaintiff  may 
enter  a  nolle  proseyui  as  to  the  infant,  and  proceed 
to  judgment  against  the  other  defendants.    The 
jury  may  find  a  verdict  for  the  infant;  and  a  ver- 
dict for  the  plaintiff  against  the  other  defendants. 

Hartiiexs  P.  Thompson  ct  al.,  (160)    98O 

10.  In  an  action  of  debt  on  a  bond  given  by  a 
deputy-sheriff  to  the  sheriff,  for  the  due  execution 
of  the  office  of  deputy,  &c.,  the  sheriff  having  been 
appointed  in  1801,  was  re-appointed  to  office  in  1803, 
the   defendant   pleaded   that  the   sheriff  was  not 
damnified  by  any  acts  of  the  defendant,  previous  to 
the  plaintiff's  re-appointment  in  1803;  it  was  held 
that  the  plea  was  bad;  for  as  the  sheriff's  authority 
was  continued  and  uninterrupted  by  the  renewal 
of  the  commission,  there  was  no  necessity  of  a  re- 
newal of  the  bond,  which  continued  in  force  as  long 
as  the  defendant  continued  deputy. 

Hughe*  v.  Miller  et  al.,  (168)    983 

11.  Where  a  plaintiff,  in  his  replication,  assigned  a 
breach  of  the  condition  of  the  bond,  in  general 
terms,  to   wit,   that  the  defendant  had  collected 
money,  as  under-sheriff,  to  the  amount  of  $1,000, 
which  he  refused  to  account  for  or  pay  over  ;  this 
was  held  a  sufficient  assignment  of  a  breach. 

Id.  {III.)    983 

12.  So,  if  the  breach  assigned  is  that  the  defendant  ; 
embezzled   $1,000   belonging  to   the  plaintiff,    for 
which  he  refused  to  account,  &c.,  it  is  sufficient. 

Id.  (Ib.)    983 
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U.  It  is  enough  if  the  breach  be  assigned  gem-r- 
ally, negativing  the  condition  of  the  bond  or  CHM-- 
nant. 

(Hi.}     983 

U.  In  an  action  by  an  Indorsee  against  the  indor- 
ser  of  a  promissory  note  for  $933.40,  the  defendant 
pleaded  r " '-  'turn  in  <-i,nHt,u<iiur.,  that  the  make, 
had  paid  to  the  plaintiff  $052.86,  in  full  satisfaction 
and  discharge  of  the  note,  and  which  the  pJainiiil 
aecepieil  in  full  satisfaction,  &e.  On  demurrer 
this  was  held  a  good  plea  and  a  bar  to  the  plaint  id  s 
action  ;  though  the  sum  paid  fell  short  of  the  whole 
interest  added  to  the  principal,  and  did  not  include 
the  costs  of  suit  which  had  occurred. 

Johnston  c.  Uranium.  (268)     1O15 

15.  A  pleaded  pute  darn  in  i-nntinuance,  that  he. 
together  with  B,  being  indebted  to  C  and  several 
others,  agreed  to  assign  all  their  stock  in  trade  and 
outstanding  debts  to  C  and  their  other  credit,,,-. 
who  agreed  to  accept  the  same  in  full  satisfaction 
of  their  respective  debts;  and  averred  that  he  and 
B  did  deliver  all  their  stock  in  trade,  and  assign  all 
the  debts  due  to  them  for  the  use  and  benefit  of  C 
and  the  other  creditors,  and  which  delivery  of  stock 
and  assignment  of  debts  were  received  in  full  satis- 
faction by  C  and  the  other  creditors,  &c.  This  was 
held  to  be  a  good  plea  of  accord  and  satisfaction. 

M  at  hi  niton  v.  Imilt'vby  et  al.,  (384)    1O54 

See  Tender. 

POINTS-3. 

See  Practice,  55. 

POSSESSION  OF  LAND— 4. 

Where  A  went  into  the  possession  of  land  under 
an  agreement  made  with  B  for  the  purchase,  and  C 
afterwards  took  possession  under  an  agreement 
with  A  for  the  purchase,  the  possession  of  C  was 
held  not  to  be  adverse  to  the  title  of  B. 

Jackson,  e.r.  dem.  (Jriswold,  v.  Bard,   (230)    8O5 

See  Ejectment,  3,  4,  5,  6,  7.  Trespass  Quare  Clan- 
gum  Frei/it. 

POSTMASTER-1. 

No  action  will  lie  against  the  executors  or  admin- 
istrators of  a  postmaster  for  bank  notes  stolen  by 
one  of  the  clerks  of  the  postmaster,  out  of  a  letter 
delivered  at  the  postoffice.  Qiuere,  whether  the  ac- 
tion could  have  been  maintained  against  the  post- 
master himself,  had  he  been  Ijving. 

Franklin  v.  Bauman's  Adm'iv,  (396)    187 

POWER  OF  ATTORNEY— 5. 
See  Authority. 

PRACTICE— 1. 

1.  On  an  application  to  set  aside  a  writ  of  inquiry, 
and  subsequent  proceedings,  in  an  action  of  slan- 
der, on  the  ground  that  the  defendant  had  since  dis- 
covered new  evidence,  amounting  to  a  justification, 
the  affidavit  ought  to  state  the  names  of  the  wit- 
nesses, and  what  the  party  expects  to  prove  by 
them. 

Richardson  i\  Backus,  (50)    57 

2.  Where  no  attorney  is  employed  by  a  defendant 
in  error,  on  certiorari,  the  notice  of  the  rule  to  join 
in  error,  must  be  served  on  the  defendant,  person- 
ally. 

Hardenlteryh  v.  Thompson,  (61)    58 

3.  Where  one  of  two  defendants  is  taken  on  a  cap. 
ad  respond.,  and  judgment  is  entered  and  execution 
issued  against  both,  the  execution  will  not  be  set 
aside  for  irregularity,  if  it  appear  that  only  the  de- 
fendant originally  arrested  is  taken  on  the  co.  sa. 

Ballon,  A*xiynet,  <tc.,  r. 
1.  A  A.  HnUtert.  (62)    68 

4.  When  the  argument  of  a  case  is  about  to  be 
opened,  the  opening  counsel  must  furnish  the  op- 
posite side  with  the  points  he  intends  to  rely  on,  in 
support  of  his  motion. 

Schmidt  v.  United  Ins.  Co.,  (63)    59 

5.  Where  an  alternative  mandamus  has  been  duly 
and  regularly  served,  the  court  will  issue  a  peremp- 
tory i/uniii'niin.-.  without  compelling  a  return  to  the 
first  writ. 

The  People,  ex  rel.  Tremjier.  v. 
Judges  and  Supervisoro  of  Ulster,       (64)    59 

6.  In    trover,  the   court   will  not  order  articles 
which  have  been  tendered  to  the  plaintiff  and  re- 
fused to  be  struck  out  of  the  declaration. 

S/inf  ii-fU  i\  Wendorer,  (65)    59 

7.  Motion  to  set  aside  the  report  of  referees  must 
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ho  made  at  the  next  term  after  they  have  made 
their  report. 

Comstock  v.  Ratttoatu,  (138)    86 

8.  The  insolvency  of  the  defendant  IB  a  sufficient 
exeuse  for  not  proceeding1  to  trial,  pursuant  to  a 
notice,  and  the  plaintiff  may  discontinue  without 
costs. 

Hart  v.  Storey,  (143)    89 

9.  The  words  "  as  soon  thereafter  as  counsel  can 
be    heard,"  usually  inserted   in  notices  of   argu- 
ments, are  unnecessary. 

An<nin»n>us,  (143)    89 

10.  After  plea  pleaded,  leave  was  grunted  to  pay 
money  into  court,  with  costs,  to  the  time,  but  not 
specifically  as  the  premium  on  the  policy  of  insur- 
ance on  which  the  action  was  brougnt. 

Dunlap  et  al.  v.  Columbian  Jrw.  Co.,     (149)    92 

11.  Where  a  bill  of  exceptions,  or  a  special  verdict 
is  taken,  and  a  case  is  also  made,  the  party  must 
make  his  election  to  proceed  on  one  or  the  other, 
and  will  not  be  allowed  to  argue  both. 

Sleght  v.  Rhinclander,  (192)    1O9 

12.  On  an  appeal  from  the  opinion  of  a  judge  re- 
fusing a  certificate  to  stay  proceedings  in  a  cause 
after  verdict,  the  party  appealing  may  deliver  to 
the  court  the  points  and  authorities  on  which  he  re- 
lies, together  with  the  case. 

Anonymous,  (275)    14O 

13.  Where  a  certificate  to  stay  proceedings  in  a 
cause  is  obtained,  it  amounts  to  an  enlargement  of 
the  four  day  rule  nisi,  and  a  motion  in  arrest  of 
judgment  may  be  made  at  any  time  or  term  subse- 
quent, and  before  the  judgment  is  entered  up  and 
perfected. 

Bayard  v.  Malcolm,  (310)    154 

14.  On  a  motion  to  set  aside  an  inquest  taken  on  a 
default,  on  an  affidavit  of  merits,  counter-affidavits 
are  not  received. 

Anonymous,  (313)    155 

15.  Either  party  may  give  notice  of  bringing  on 
the  argument  of  a  case ;  and  if  the  cases  are  not 
ready  to  be  delivered  by  the  party  whose  right  it  is 
to  make  them  up,  when  the  cause  is  moved  by  the 
opposite  party,  MO  may  have -judgment  by  default. 

Malcolm  ads.  Bayard,  (316)    156 

16.  In  an  action  of  dower,  unde  nihil  habet,  the 
tenant  must  appear  and  pletfd  on  the  quarto  die  post. 
of  the  term  in  which  the  summons  is  returnable, 
otherwise  his  default  niay  be  entered.    Plea  of  non- 
summons  must  be  verified  by  affidavit,  and  be  put  in 
on  the  quarto  die  post. 

St.  Croix  v.  Sands,  (328)    161 

17.  A  party  is  not  bound  to  produce  a  paper  un- 
less the  opposite  party  has  given  him  notice  to  that 
purpose. 

Waring  v.  Warren,  (340)    165 

18.  A  defendant  is  not  entitled  to  judgment  as  in 
ease  of  nonsuit,  for  not  proceeding  to  trial,  in  the 
city  of  New  York,  if  it  appear  that  the  cause  could 
not  have  been  tried  in  its  order  on  the  calendar,  had 
it  been  noticed  for  trial. 

Carrie  11.  Moore,  (492)    222 

19.  After  an  assignment  of  errors,  it  is  too  late  to 
move  for  an  amendment  to  a  certiorari. 

Ruev.Spragueetal.,  (493)    233 

20.  Bail  in  error  may  be  put  in  before  a  judge  at 
his  chambers,  and  it  will  be  considered  as  taking 
effect  from  the  judtrment. 

Richardson  v.  Backus.  (493)    223 

21.  It  is  sufficient  if  the  penalty  be  to  the  amount 
of  the  judgment.    The  bail  cannot  gainsay  their 
recognizance. 

Id.  (lb.}    223 

22.  Notice  of  bail  need  not  state  before  whom  it  is 
taken. 

Id.  (Ib.)    333 

23.  A  writ  of  error  may  be  brought  before  judg- 
ment is  entered  up. 

Id.  (lb.)    223 

24.  If  one  count  in  a  declaration  for  slander  be 
bad,  and  the  other  counts  be  good,  and  a  general 
verdict  be  found  for  the  plaintiff,  and  the  judge, 
before  whom  the  cause  was  tried,  certifies  that  the 
evidence   did   not  particularly  apply  to   the  bad 
count,  judgment  may  be  entered  up  on  the  good 
counts,  on  payment  of  costs. 

Stafford  v.  Greene,  (505)    227 

25.  If   the  defendant,  after  verdict,  tender  the 
amount  recovered,  with  costs,  up  to  the  time,  the 
court  will  order  further  proceeedings  to  be  stayed. 

Hatfleld v.  Baldwin,  (506)    328 

26.  An  agreement  to  put  off  the  trial  of  a  cause, 
made  between  the  counsel  of  the  parties,  must  be  in 
writing,  otherwise,  the  court  will  grant  a  rule  for 
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judgment,  as  in  case  of  a  nonsuit  for  not  proceeding 
to  trial. 

arixii-,,1,1  ,-.  Lawrence,  (507)    2«» 

27.  The  rule  for  an  attachment  against  a  sheriff, 
twenty  days  after  service  of  the  former  rule,  ap- 
plies only  to  cases  of  writs,  and  not  to  the  bringing 
in  of  the  body  of  the  defendant. 

Franl.iin  o.  Isimli,  (508)    229 

28.  Service  of  a  noticeof  a  rule  for  the  assignment 
of  errors  must  either  be  personally,  or  good  reason 
be  shown  why  it  is  not,  and  that  it  has  been  left  at 
the  last  usual  place  of  abode  of  the  party,  if  he  has 
removed  from  the  county. 

(Jrnref  v.  Miller,  (509)    22» 

29.  If  the  plaintiff  consent  to  go  to  trial  on  a  bad 
plea,  he  cannot  afterwards  set  aside  the  verdict,  !*•- 
cause  the  judge  admitted  evidence  under  it,  not 
authorized  by  the  plea. 

Meyer  v.  McLean,  (509)    229 

30.  In  a  suit  brought  by  A  against  B,  on  an  implied 
warranty  as  to  the  title  of  a  horse  sold  to  him  by  B, 
it  appeared  that  A  gave  notice  to  B  of  a  suit  brought 
against  him  by  the  real  owner  of  the  horse,  and  B 
attended  at  one  court,  but  A  did  not  give  another 
notice  of  the  time  of  trial :  the  first  notice  was  held 
sufficient  to  entitle  A  to  give  in  evidence  the  record 
of  recovery  against  him  by  the  owner  of  the  horse. 

Blasdale  v.  Babcock,  (517)    233 

PRACTICE— 2. 

1.  After   a  judgment  has  been    arrested,  if   the 
plaintiff  wish  to  bring  a  writ  of  error  on  the  decision 
of  the  court,  on  the  motion  in  arrest,  the  court  will 
order  judgment  to  be  entered  for  the  defendant, 
for  the  insufficiency  of  the  declaration ;  and  if  the 
defendant's  attorney  does  not  make  up  the  record 
of   such   judgment,    in  20  days,  the  plaintiff's   at- 
torney may  make  it  up,  without  costs. 

Bayard  v.  Malcolm  et  al..,  (101)    315 

2.  A  notice  of  a  judge's  order,  enlarging  the  time 
of  pleading,  is  not  sufficient ;  a  copy  of  the  order, 
at    least,  must  be  served  on  the  attorney  of  the 
plaintiff. 

Clieetham  v.  Lewis,  (104)    316 

Is  not  the  proper  mode  of  serving  a  judge's  order 

to  show  the  original,  and  leave  a  copy  with  the  party? 

3.  Notice  of  a  non-enumerated  motion  may  bo 
given  for  any  day  in  term,  though  it  will  not  be 
heard  until  the  next  non-enumerated  day. 

Pintard  v.  Ross,  '  (186)    34* 

4.  If  the  plaintiff  does  not  proceed  to  trial,  on  ac- 
count of  the  absence  of  a  material  witness,  who  had 
been  duly  subpsenaed,  he  is  not  obliged  to  stipulate 
to  prevent  a  nonsuit. 

M arseles  v.  Clopper,  (480)    45} 

5.  In  arguing,  on  a  petition  to  the  Court  of  Er- 
rors,  to    nave  proceedings    stayed,    until   a   new 
assignee  of  a  bankrupt  is  made  a  party  to  the  ap- 
peal, the  counsel  in  support  of  the  motion  are  first 
to  be  heard. 

Sand><  et  al.  r.   Codwise  et  al.  (in 

error),  (486)    461 

See  Affidavit,  1,  2,  3,  4.  Pleadings,  5.  Venue,  1, 
2,  3,  4,  5,  6. 

PKACTICE-3. 

1.  To  bring  a  person  into  con  tempt  for  disobeying 
a  judge's  order,  it  must  have  been  served  by  show- 
ing the  original  order  at  the  same  time  the  copy  was 
served. 

Howland  v.  Ralph,  (20)    513 

2.  In  order  to  bring  a  party  into  contempt,  for  the 
nonpayment  of  costs,  the  person  serving  the  taxed 
bill,  &c.,  must  show  to  the  party  his  authority  to 
receive  the  costs. 

Jadtaon,  ex  dem.  Lawe,  v.  Virgil,      (138)    555 

3.  Where  a  judgment  was  entered  up,  by  warrant 
of  attorney,  on  a  bond  alleged  to  be  given  for  a 
usurious  consideration,  a  feigned  issue  was  award- 
ed to  try  the  fact  of  usury,  and  execution  was 
stayed,  until  after  the  trial. 

Starr  v .  Sc h  u \ile r,  (139)    5 5 5 

4-  An  inquest  taken  by  default  was  set  aside,  on 
the  affidavit  of  the  attorney  of  the  defendant,  that 
from  the  representations  made  to  him  by  the  de- 
fendant, and  from  the  paper  he  had  examined,  he 
verily  believed  that  the  defendant  had  a  legal  de- 
fense. 

Philips  v.  Bhmgc,  (141)    556 

5.  Counter  affidavits  are  not  allowed  to  be  read  in 
opposition  to  such  a  motion. 

Id.  (1  b.)    55fr 

6.  On  an  affidavit  that  the  bond  and  warrant  of  at- 
torney, on  which  a  judgment  had  been  entered  up, 
were  forged,  the  court  awarded  a  feigned  issue  to 
try  the  fact  of  f  orgerv. 

King  r.  Shall',  (142)    556 
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7.  A  warrant   of  attorney  given   in   vacation  to 
enter  up  judgment  <"'  a  bond  payable  Immediately, 

in  term,  or  vacation,  will  Include  the  vacation  In 
which  tlit*  bond  was  given,  and  a  judgment  entered 
up  in  the-  samr  vacation,  as  of  the  preceding  term, 
was  held  to  l>c  regular. 

A'mi;  r.  Shan;  (142)    556 

8.  A  motion  to  set  aside  the.  rnport  of  referees,  on 
the  merits,  is  a  non-enumerated  motion. 

Clinton  r.  Klmfiiilnrf,  (143)     557 

9.  Where  the  defendant;  in  an  action  for  si  lU 
pleaded  not  guilty,  and  gave  notice  ot'ccrtiiin  \':\<-i*. 
to  be  {riven  in  evidence  at  the  trial,  and  afterwards 
moved  for  leave  to  strike  out  the  notice,  the   court 
refused  to  grant  the  motion,  unless  he  would  make 
affidavit  of  the  falsehood  of  the  matters  stated  in 
the  not  ice. 

Clint  MI  v.  Mitchell,  (144)    557 

10.  The  affidavit,  on  which  a  motion  is  made  to  re- 
move a  cause  into  the  Circuit  Court  of  the  United 
States,  must  expressly  state  that  one  of  the  parties 
is  a  citizen  of  another  State. 

Cut'ii  i;  I'. T/MI/J/C,  (145)     557 

11.  Kules  by  consent,  or  agreements  between  par- 
ties or   their   attorneys,    are  not   binding,  unless 
entered  in  the  book  of  common  rules,  or  reduced  to 
writing  by  them,  or  by  some  person  authorized  for 
that  purpose. 

Ditbois  v.  Roosa,  (Ib.)    558 

12.  Where  the  attorney  of  one  of  the  parties  re- 
sided out  of  the  city  of  New  York,  but  within  40 
miles,  and  had  an  agent  in  the  city,  service  of  a  no- 
tice in  the  cause  on  such  agent  in  vacation,  was 
held  not  to  be  sufficient. 

Hunt  v.  Onderdimk,  (149)    559 

13.  After  a  judgment  by  default,  the  court  may 
assess  the  damages  without  the  intervention  of  a 
jury. 

3f  CoWi/ro  v.  Barker,  (153)    561 

14.  Where  there  were  several  counts  in  a  declara- 
tion, and  after  interlocutory  judgment,  damages 
were  assessed  upon  each,  and  judgment  arrested  on 
the  first  count,  no  objection  being  made  to  the 
others,  the  plaintiff  was  allowed  to  enter  a  noUe 
prosequi  on  the  first  count,  and  take  judgment  on 
the  others. 

Livingston  r.  Livingston's  Ex'rs,       (189)     573 

15.  Where  a  motion  is  made  to  set  aside  an  inquest 
taken  by  default,  the  affidavit  must  state  that  an 
inquest  was  taken  by  default  in  the  cause. 

Finh  v.  Bryden,  (244)    593 

16.  Where  an  attorney  misapprehends  the  rule  of 
practice,  the  court  will  permit  him  to  give  new  no- 
tice of  a  motion  for  a  subsequent  day  in  term,  on 
new  affidavits. 

Id.  (Ib.)  592 

1".  Where  the  defendant,  on  an  affidavit  of  merits, 
moved  to  set  aside  an  inquest  taken  by  default,  and 
stated  also  that  the  verdict  was  taken  for  more  than 
was  due,  and  the  opposite  party  offered  to  relin- 
quish the  surplus,  the  court  refused  the  motion, 
but  gave  the  defendant  until  a  subsequent  day  in 
term  to  produce  a  further  affidavit,  in  explanation 
of  the  former. 

Fink,  Jun.,  v.  Brydcn,  (345)  592 

18.  There  need  not  be  eight  days  between  the  teste 
and  return  of  a  ca.  so.,  to  charge  bail,  where  the 
proceedings  are  not  by  original  writ. 

Carmer  v.  Weeks  et  al.,  (346)  593 

Ifl.  When  the  defendant  pleads  payment,  and  gives 
notice  of  a  set-off,  in  general  terms,  for  goods  sold 
and  delivered,  money  paid,  &c.,  the  plaintiff  may 
require  him  to  specify  and  deliver  an  account  of 
the  particulars  ot  the  set-off. 

Mercer  v.  Sayre,  (248)  593 

30.  In  like  manner,  where  the  particulars  of  the 
plaintiff's  demand  are  not  set  forth  in  the  declara- 
tion, the  defendant  may  require  him  to  deliver  an 
account  of  the  particulars. 

Id.  (Ib.)    593 

21.  Counter  affidavits  may  be  read  as  to  the  suffi- 
ciency of  an  excuse  for  not  giving  notice  of  a  mo- 
tion for  the  first  day  of  the  term. 

Ouinv.Rtteu,  (249)    594 

22.  Whore  an  executor  or  administrator  brings  a 
wrong  action  by  mistake,  he  will  be  allowed  to  dis- 
continue without  costs. 

Phoenix,  Administrator,  v.  Hill,         (Ib.)    594 

23.  An  issue  to  try  the  fact  of  usury,  on  a  judg- 
ment, will  not  be  awarded,  unless  the  usury  be  de- 
nied, or  the  fact  be  put  in  doubt. 

Hewit  v.  Fitch,  (250)    594 

24.  Where  the  copy  of  the  declaration  and  notice  of 
rule  to  plead  are  served  upon  the  defendant  person- 
ally, and  he  afterwards  employs  an  attorney,  who 
gives  notice  of  his  retainer,  the  declaration  and  rule 

11. >2 


to  plead  need  not  be  served  dr  nom,  on  the  attor- 
ney ;  but  he  must  put  in  his  plea  in  20  days  after 
service  of  the  first  notice. 

l\'li  n-l.i •  r.  Sli/lrx,  (250)     594 

25.  Objections  to  commissioners  named  to  take  th<- 
examination  of  witnesses  abroad  will  not  be  re- 
ceived upon  mere  suggestion  ;    but  there  must  be 
an  affidavit  of  the  grounds  of  objection. 

Blaiis  v.  Merrihew,  (251)    595 

26.  If  the  jury  take  a  paper  out  with  them  when 
they  deliberate  OH  their  verdict,  but  never  look  at 
it,  the  verdict  will  not  be  set  aside  on  that  account. 

Hackley  v.  Hastie,  (352)    596 

27.  On  a  motion  to  set  aside  an  inquest  by  default, 
against  two  defendants,  one  having  previously  been 
discharged  as  an  insolvent,  the  court  refused  the 
rule,  upon  the  plaintiff's  stipulating  to  enter  a  ver- 
dict for  the  defendant  who  was  discharged,  &c. 

o<(Wei/  c.  Steddtford  et ai-.,  (253)    595 

28.  Where  a  judge's  order  has  been  obtained  to 
stay  proceedings  on  a  verdict,  the  party  in  whose 
favor  the  verdict  was  given  may,  nevertheless,  enter 
a  rule  nisi  for  judgment,  on  the  fourth  day  of  the 
next  term. 

Hackley  v.  Hustle  et  al.,  (Ib.)    696 

29.  Where  there  was  a  special  count  and  several 
money  counts  in  a  declaration,  and  after  interlocu- 
tory judgment  for  want  of  a  plea,  damages  were 
separately  assessed  on  each  count,  and  judgment 
was,  afterwards,  arrested  on  the  first  count,  the  In- 
quisition, &c.,  on  the  other  counts  was  set  aside,  and 
the  defendant  allowed  to  plead  on  terms. 

Livingston  v.  Livingston's  Ez'rs,       (254)    596 

30.  Where  a  jury  delivered  a  sealed  verdict  to  the 
court,  and,  on  being  polled,  one  of  the  jurors  dis- 
agrees to  the  verdict,  the  judge  may  send  the  jury 
out  again  to  agree  on  their  verdict. 

Bunn  v.  Hotf,  (255)    596 

31.  Where  a  writ  was  served  on  Sunday,  and  the 
sheriff  returned  cepi  corpus,  on  which  the  plaintiff 
proceeded,  and  obtained  a  judgment  by  default 
against  the   defendant  and  issued  execution,  the 
court  set  aside  all  the  proceedings,  on  condition  that 
no  action  should  be  brought  against  the  sheriff  for 
a  false  imprisonment. 

Rob  et  al.  r.  Moffatt,  (357)    597 

32.  An  affidavit  of  the.defendant's  attorney,"  that 
he  was  informed  and  verily  believed  that  the  defend- 
ant had  a  substantial  defense  on  the  merits,"  is  not 
sufficient  to  set  aside  a  default  entered  in  the  cause. 

Brioaxv.  Brigus's  Adni'r,  (258)    597 

33.  A  rule  for  a  commission  to  examine  witnesses 
abroad  is  not  granted  until  after  issue  is  joined  in 
the  cause. 

Jackson,  ex  dem.,  v.  Bankcraft.          (259)    598 

34.  Where  the  names  of  persons  who  are  dead  are 
inserted  as  lessors  of  the  plaintiff,  in  an  action  of 
ejectment,  the  court  will  order  them  to  be  struck 
out  of  the  declaration. 

Id.  (Ib.)    598 

35.  Where  a  rule  had  been  granted  upon  condi- 
tion of  pleading  issuably,  and  the  defendant  pleaded 
the  general  issue,  and  also  that  another  action  for 
the  same  cause  had  been  previously  commenced  by 
the  "plaintiff  and   was  pending,  the   second    plea, 
though  in  the  form  of  a  plea  in  bar,  was  held  to  be 
a  plea  in  abatement,  and  so  far  vitiated  the  first 
plea,  as  not  to  be  a  fulfillment  of  the  condition  of 
the  rule. 

Davis  v.  Grainger,  (359)    598 

36.  Where  referees  appointed  by  the  court  refuse 
to  make  a  report,  the  proper  course  is  to  proceed 
by  attachment  against  them. 

Thompson  et  al.  v.  Parker,  (360)    598 

37.  Service  of  a  notice  on  Thursday,  of  an  in- 
tended motion  on  Monday  following,  is  sufficient. 

Charles  r.  StOfisburv,  •        (261)    598 

38.  The  party  demurring  must  make  up  the  pa- 
per books,  and  bring  on  the  cause  to  argument. 

Littleflcld  r.  Stoeu,  (425)    656 

39.  In  every  case  of  the  service  of  a  notice,  except 
it  be  to  bring  a  party  into  contempt,  the  leaving 
the  notice  at  the  dwelling-house  of  the  party  is 
sufficient,  and  is  equivalent  to  a  personal  service. 

Johnston  v.  Robins,  (440)    661 

40.  The  rule  adopted  in  regard  to  causes  to  be 
brought  to  trial  at  the  sittings,  in  the  city  of  New 
York,  that  if  it  is  made  to  appear  that  the  cause 
could  not  have  been   tried,  nad   it  been    noticed, 
shall  excuse  the  plaintiff  from  stipulating  to  bring 
it  to  trial  at  the  next  court  or  be  nonsuited,  does 
not  apply  to  causes  to  be  tried  at  the  country  cir-  • 
cuits. 

Ross  v.  Vaughan,  (442)    662 

41.  In  an  action  against  asheriff,  where,  on  a  mo- 
tion for  a  nonsuit,  the  plaintiff  stipulates  to  try 
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the  cause  at  the  next  circuit,  or  be  nonsuited,  he  is 
not  bound  to  pay  double  costs. 

Tcdcotv.  Woodruff,  (443)    662 

42.  On  the  return  of  a  writ  of  error  from  a  court 
of  common  pleas  to  this  court,  the  record  itself  is 
removed,  and  this  court,  on  a  reversal  of  a  judg- 
ment below,  may  award  a  venire  de  novo,  return- 
able at  a  circuit  or  sittings.    But  where  it  appeared 
that  the  sum  demanded  was  so  small,  that  the 
plaintiff,  if  he  recovered,  would  be  obliged  to  pay 
costs,  the  court  refused  to  grant  a  venire  de  novo. 

Brown  v.  Clark,  (Ib.)    662 

43.  Where  the  defendant  in  a  cause  has  enlisted  as 
a  soldier  in  the  Army  of  the  United  States,  the  court 
will  not  grant  leave  to  discontinue,   without  pay- 
ing costs,  if  it  appears  that  the  sum  to  be  recovered 
is  more  than  $20. 

Reynolds  v.  Lammond,  (445)    663 

44.  On  a  motion  for  a  judgment  as  in  case  of  non- 
su  it,  for  not  proceeding  to  trial  in  the  cause,  the 
affidavit  must  state  in  what  county  the  venue  is 
laid. 

Walsh  v.  Hill,  Jun.,  (446)    663 

45.  Where  the  defendant,  having  been  surrendered 
by  his  bail,  and  lain  more  than  three  months  in 
prison  without  being    charged  in  execution,    ob- 
tains a  rule  to  show  cause  why  a  supersedeas  should 
not  be  awarded,  if  the  plaintiff,  after  service  of  the 
rule,  and  before  the  time  to  show  cause,  issues  an 
execution  to  charge  the  defendant,  he  may  show 
that  for  cause,  and  it  will  be  sufficient  to  prevent  a 
superseded^. 

Minturnetal.  v.Phclps,  (Ib.)    663 

46.  The   defendant   may   move  to   change   the 
venue,  after  issue  joined,  and  at  any  time  where 
there  has  been  no  loss  of  trial,  and  no  delay  will  be 
produced. 

Kent  v.  Dodge,  (447)    664 

47.  On  a  motion  to  set  aside  proceedings  in  a  bail- 
bond  suit,  for  irregularity,  the  affidavit  is  well  en- 
titled in  the  bail-bond  suit. 

PeU  v.  Jadwin,  (448)    664 

48.  On  a  motion  to  set  aside  an  inquest,  taken  by 
default,  an  affidavit  that  the  defendant  had  a  good 
and  substantial  defense  in  the  cause,  was  held  to  be 
a  sufficient  affidavit  of  merits. 

Briggs  v.  Brlggg,  (449)    664 

49.  An  order  to  stay  proceedings  in  a  cause,  and  a 
certificate  of  probable  cause,  are  the  same  in  effect, 
and  require  the  same  practice  as  to  service  of  no- 
tice of  motion,  and  copies  of  affidavits,  in  order  to 
prevent  further  proceedings. 

Bailey  v.  Caldwell,  (451)    665 

50.  Before  a  suit  can  be  commenced  against  bail, 
a  ca.  sa.  or  test.  ca.  sa.  against  the  principal,  must 
be  actually   returned,  with  non  est  inventus   in- 
dorsed thereon,  and  filed  in  the  clerk's  office. 

Pearsatt  v.  Lawrence  et  al.,  (514)    68  7 

51.  In  an  action  not  bailable,  or  where  no  ac  etiam 
clause  is  inserted  in  the  writ,  any  number  of  de- 
fendants may  be  joined  in  one  writ,  and  the  plaint- 
iff may,  afterward,  declare  against  those  brought 
into  court,  severally,    or   against    some  omitting 
others. 

Montgomery  v.  Hasbrowk  et  al.,  (538)  696 
53.  If  an  affidavit  begins  with  the  deponent's 
name,  without  being  subscribed  by  him,  it  is  suffi- 
cient. 

Jackson,  ex  dem.,  v.  Virgil,  (540)    697 

53.  Where  a  new  trial  has  been  granted,  and  the 
plaintiff  does  not  bring  on  the  cause,  pursuant  to 
notice,  judgment   as  in    case   of  nonsuit  will  be 
granted,  unless  the  plaintiff  stipulates  to  try  the 
cause  at  the  next  circuit,  or  be  nonsuited. 

Jackson,  ex  dem.  Ludlow,  v.  Meyers,  (541)    697 

54.  Where  a  plea  is  put  in,  which  the  plaintiff  con- 
siders as  frivolous  or  a  nullity,  he  may  either  enter 
a  default,  for  want  of  a  plea,  or  demur,  but  must 
not  apply  to  the  court  for  judgment  by  default. 

Falls  v.  Stickney,  (Ib.)    697 

55.  In  every  case  made  for  argument,  the  party 
who  is  to  open  the  argument  must  first  deliver  to 
the  court  and  the  opposite   party  the   points   he 
means  to  insist  on. 

Main  v.  Newson,  (542)    697 

56.  After  judgment  on  a  demurrer,  it  is  too  late, 
at  the  next  term,  to  move  for  leave  to  withdraw 
the  demurrer. 

Currie  et  al.  v.  Henry,  (140)    556 

PRACTICE-4. 

1.  A  motion  to  set  aside  a  verdict  for  irregularity, 
and  also  on  the  merits,  is  an  enumerated  motion. 

Foden  et  al.  v.  Sharp,  (183)    787 

2.  Where  bail  was  put  in,  and  the  plaintiff  entered 
an  exception  on  the  bail-piece,  and  afterwards  pro- 
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ceeded  in  the  cause,  without  any  justification  of 
bail,  and  obtained  a  judgment,  Jt  was  held  to 
amount  to  a  waiver  of  the  bail ;  and  that  he  could  not 
proceed  against  the  bail  to  whom  he  had  excepted. 
Flack  v.  Eager,  (185)  787 

3.  No  formal  notice  of  a  waiver  of  bail  is  neces- 
sary. 

Id.  (Ib.)     787 

4.  Where  the  subject  matter  of  a  libel  related  to  a 
remote  transaction,  and  though  concerning  the  con- 
duct of  a  foreign  minister  resident  here,  but  who 
had  long  since  been  superseded,  a  struck  jury  was 
refused. 

Genet  v.  Mitchell,  (186)    789 

5.  Where  a  lease  was  assigned,  and  by  a  bond  exe- 
cuted at  the  same  time,  the  assignment  was  declared 
to  be  made  to  secure  a  debt,  it  was  held  to  be  a 
mortgage,  and  the  mortgagor  entitled  to  a  notice  to 
quit. 

Jackson,  ex  dem.  Carr,  v.  Green,        (Ib.)    789 

6.  Where  a  judgment  was  obtained  in  the  Justices' 
Court  in   New  York,  on  which  a  certiorari  was 
brought  to  this  court,  and  the  defendant,  being 
taken  on  a  ca.  sa.  in  the  court  below,  paid  the  money 
into  that  court,  and  was  discharged ;  and  afterwards 
the  judgment  below,  being  affirmed  in  this  court, 
the  attorney  for  the  defendant  in  error  issued  a  ca. 
sa.;on  the  judgment  in  this  court,  against  the  plaint- 
iff in  error,  for  the  amount  of  the  damages  and 
costs  recovered  in  the  court  below,  and  the  costs  in 
error,  which  were  paid  to  the  sheriff ;  this  court  or- 
dered the  money  to  be  refunded,  with  costs  to  be 
paid  by  the  attorney,  and  a  satisfaction  to  be  in- 
dorsed on  the  ca.  sa. 

Hoyt  v.  Peterson,  (188)    79O 

7.  In  an  action  of  debt  on  a  bond,  conditioned  to 
convey  land,  &c.,  the  defendant  pleaded  perform- 
ance, and  the  plaintiff  replied  generally,  that  the 
defendant  did  not  perform ;  and  the  jury  found  a 
verdict  for  the  plaintiff  for  six  cents  damages  and 
six  cents  costs,  and  the  plaintiff  entered  up  judg- 
ment and  issued  execution  for  the  penalty  in  the 
bond,  the  court  set  aside  the  execution  with  costs. 
The  plaintiff  ought  to  have  assigned  breaches,  and 
had  his  damages  assessed  by  the  jury. 

Caverly  v.  Nichols  et  al.,  (189)    79O 

8.  Pledges  of  prosecution  to  a  declaration  are 
mere  form,  and  may  be  added  any  time  before  judg- 
ment. 

Baker  et  al.  v.  Philips,  (190)    79O 

9.  Where  the  defendant,  in  a  suit  in  a  court  of 
common  pleas,  obtained  his  discharge  under  the  In- 
solvent Act,  on  the  same  day  that  a  judgment  was 
rendered  against   him,  in  that   court,  and   being 
brought  up  on  a  ca.  sa.  the  Court  of  Common  Pleas 
discharged  him,  it  was  held  to  be  regular.    A  party 
entitled  to  relief  by  an  audita  querela,  may  be  re- 
lieved on  motion. 

Baker  v.  The  Judges  of  Ulster,  (191)    791 

10.  In  suits  on  bonds  for  the  performance  of  cov- 
enants, it  is  compulsory  on  the  plaintiff  to  assign 
breaches,  and  nave  his  damages  assessed ;  and  if  no 
damages  are  assessed  on  the  breaches  assigned,  it 
will  be  error. 

Van  Benthuysen  v.  De  Witt  et  al.,      (213)    799 

11.  What  is  a  sufficient  affidavit  of  a  cause  of  ac- 
tion, on  a  motion  to  discharge  a  defendant,  on  com- 
mon bail. 

Watkinson  v.  Laughton,  (307)    832 

12.  In  an  action  of  dower,  it  is  a  matter  of  course, 
after  the  demandant  has  counted,  to  grant  the  de- 
fendant a  special  imparlance  to  the  next  term. 

Havilandv.  Bond,  (309)    832 

13.  On  a  motion  to  set  aside  a  nonsuit,  the  court 
will  not  take  notice  of  objections  to  the  sufficiency 
of  the  declaration ;  they  properly  arise  on  a  motion 
in  arrest  of  judgment. 

Van  Vechten  v.  Graves,  (403)    862 

14.  After  the  return  of  a  ca.  sa.  against  the  princi- 
pal, and  the  bail  has  become  fixed,  the  court  will 
not  relieve  the  bail,  when  the  principal  is  dead. 

Olcott  v.  LiUy,  (407)    863 

15.  The  court  affords  relief  to  bail,  only  to  enable 
them  to  surrender  the  principal;  and  where  the 
principal  is  convicted  of  felony,  sent  abroad  as  an 
alien,  or  discharged  under  the  bankrupt  or  insolvent 
laws,  it  is  regarded  as  equivalent  to  a  surrender. 

Id.  (Ib.)    863 

16.  Where  a  plaintiff  has  obtained  a  judgment,  he 
may  first  issue  a  fl.  fa.  and  if  the  whole  of  the  debt 
is  not  levied  under  that  execution,  he  may  then 
issue  a  ca.  sa.  or  bring  an  action  of  debt  on  the 
judgment  for  the  residue ;  and  if  a  non  est  inventus 
is  returned  on  such  a  ca.  sa.  he  may  then  proceed 
against  the  bail. 

Id.  (Ib.)    863 
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17.  A  confession  of  Judgment  must  be  for  a  cer- 
tain specific  sum. 

Nichols  r.  Hewitt,  (423)    868 

18.  A  new  trial  will  not  be  granted  on  an  affidavit 
of  newly  discovered  evidence,  which  states  only 
that  a  person  told  the  party  what  he  would  say,  nor 
to  impeach  the  character  of  a  witness  at  the  trial. 

Shumway  r.  Fouler,  (425)    869 

19.  Where  bail  have  been  lulled  into  security  by 
the  plaintiff,  and  are  taken  by  surprise,  the  court 
will  relieve  them,  by  allowiiiK  a  surrender,  though 
more  than  eight  days  have  elapsed  in  full  term, 
after  the  return  of  the  cojrfos  against  the  bail. 

Livingston  r.  Bartles,  (478)  886 

30.  On  a  motion  to  change  the  venue  on  account 
of  material  witnesses  residing  in  another  county, 
the  defendant  ought  to  state  the  number  of  his  wit- 
nesses, otherwise  the  court  cannot  intend  that  he 
has  more  than  one. 

Minor  v.  Garrison  et  al.,  (481)  887 

21.  Where  a  representative  in  Congress  is  libeled, 
in  respect  to  his  official  conduct,  a  special  jury  may 
be  awarded. 

Thomas  v.  Rumseji,  (482)    888 

23.  In  ejectment,  a  person  who  has  no  claim  or 
any  subsisting  title  to  the  premises  in  question,  can- 
not be  made  lessor. 

Jackson,  ex  dem.,  v.  Richmond,  (483)  888 
23-  Where  an  ac  ettam  clause  in  assumpsit  was  in- 
serted in  a  capias,  and  the  plaintiff  afterwards  de- 
clared in  account,  the  proceedings  were  set  aside 
for  irregularity. 

Roycm  v.  Rogers,  (485)    889 

24.  Where  the  defendant  is  held  to  bail  by  an  ac 
itidni  clause  in  a  capins,  the  plaintiff  is  bound  to 
pursue  the  nature  of  the  action  so  stated  in  the 
writ,  or  an  exoneretur  may  be  ordered  to  be  entered 
in  the  bail-piece. 

Id.  (Ib.)    889 

25.  It  seems  that  where  a  sheriff  is  plaintiff  he  may 
serve  his  own  writ. 

Bennett  r.  Fuller,  •  (486)    889 

36.  Where  the  defendant,  in  such  case,  was  under 

a  mistake  as  to  the  arrest,  a  default  entered  for  want 

of  a  plea,  was  set  aside,  on  an  affidavit  of  merits. 

Id.  (Ib.)    889 

27.  The  affidavits  of  jurors  cannot  be  received  to 
impeach  their  verdict :  but  they  may  be  received  to 
exculpate  the  jurors,  or  in  support  of  their  verdict. 

Dana  v.  Tucker,  (487)    889 

28.  In  an  action  of  ejectment,  where  the  tenant 
swears  to  merits,  and  no  trial  has  been  lost,  a  regu- 
lar default  will  be  set  aside,  to  let  in  the  tenant  to 
defend  his  possession. 

Jackson,  ex  dem.  Mentz,  v.  Staes,       (489)    89O 

29.  A  special  jury  will  not  be  allowed  in  an  action 
for  a  libel  on  a  person  who  is  a  public  officer,  un- 
less the  libel  relates  to  his  official  conduct. 

Thomas  v.  Crosu-elL  (491)    89O 

30.  Where  the  plaintiff  undertook  to  bear  all  the 
expenses  of  bringing  the  defendant's  witnesses  to 
the  place  where  the  venue  was  laid,  a  motion  to 
change  the  venue  was  denied. 

Worthy  v.  Gilbert,  (492)    891 

31.  On  a  motion  to  change  the  venue,  no  costs  are 
allowed  on  either  side. 

Id.  (Ib.)    891 

32.  After  a  judgment  by  default  against  the  casual 
ejector  in  ejectment,  the  landlord  will  be  let  in  to 
appear  and  defend ;  and  if  he  be  an  alien,  he  is,  at 
the  time  when  he  is  let  in  to  defend,  in  season  to 
petition  the  court  for  the  removal  of  his  cause  to 
the  Court  of  the  United  States. 

Jackson,  ex  dem.,  v.  Stiles,  (493)    891 

33.  Where  actions  of  ejectment,  after  a  judgment 
against  the  casual  ejector,  are  removed  into  the 
Circuit  Court  of  the  United  States,  this  court  will 
order  all  further  proceedings  on  such  judgment  to 
be  staved,  until  the  further  order  of  the  court. 

Jd.  (Ib.)    891 

See  Bail.    Ejectment. 

PRACTICE— 5. 

1.  In  an  action  on  a  joint  and  several  contract, 
against  several   defendants,  where  one  of  them 
pleads  infancy,  or  gives  it  in  evidence  at  the  trial, 
under  the  general  Issue,  the  plaintiff  may  enter  a 
nolle  prosequi,  as  to  the  infant,  and  proceed  to  judg- 
ment against  the  other  defendants;  and  the  jury 
may  find  a  verdict  for  the  infant,  and  a  verdict  for 
the  plaintiff  against  the  other  defendants. 

Hart  ness  v.  Thompson  et  al.,  (160)    98O 

2.  Where  a  cause  is  removed  from  the  Court  of 
Common  Pleas  into  this  court,  by  habeas  corpus,  the 
plaintiff  cannot,  as  in  ordinary  cases,  enter  a  rule  to 
plead  in  this  court,  and  after  40  days  file  bail  accord- 
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ing  to  the  statute ;  but  must  enter  a  rule  for  the 
appearance  of  the  defendant  in  this  court,  or  that  a 
procfdendo  issue,  and  if  an  appearance  is  not  en- 
tered in  twenty  days,  take  out  a  procedendo. 

Van  l'ii-.-  n  v.  Wetter,  (231)    1OOJ8 

3.  In  notices  of  rules  to  plead,  &c.,  one  day  is  in- 
clusive and  the  other  exclusive,  so  as  to  give  the 
party  the  full  number  of  days. 

Hoffman  v  Duel,  (232)    10O3 

4.  A  writ  made  returnable  "before  us,"  &c.,  is 
voidable  only,  and  may  be  amended. 

Morrellv.  Waggoner,  (233)    1OO3 

6.  A  judge  of  a  court  of  common  pleas  may  take 
an  affidavit,  which  is  to  be  read  in  this  court  in  any 
county. 

Hopkins  v.  Afenderback,  (234)    1OO3 

6.  Before  an  attachment  issues  against  a  sheriff, 
the  proceedings  are  to  be  entitled  in  the  names  of 
the  parties  in  the  suit ;  but  after  the  granting  the 
attachment,  the  proceedings  must  be  entitled  In  the 
name  of  The  People. 

Folqer  v.  Hoogland,  (235)    1OO3 

7.  Special  pleas  must  be  signed  by  counsel. 

Dubois  v.  Philips,  (235)    1OO4 

8.  In  cases  not  provided  for  by  the  rules  of  this 
court,  the  practice  of  the  Court  of  King's  Bench,  in 
England,  is  followed. 

Id.  (Jb.)    1004 

9.  In  order  to  prevent  an  inquest  by  default,  the 
affidavit  of  merits  by  the  defendant  should  state  as 
he  is  advised  by  counsel,  and  a  copy  of  it  should  be 
served  on  the  plaintiff's  attorney  before  trial. 

Cannon  v.  Titus,  (355)    1O44 

10.  A  rule  for  an  attachment  against  a  sheriff  for 
not  returning  an  execution  delivered  to  his  deputy , 
was  granted,  though  twelve  years  had  elapsed  since 
the  execution  was  issued. 

Brockiuay  v.  WUber,  (356)    1O44 

11.  A  sheriff  is  bound  to  bring  up  a  person  in  his 
custody  on  execution  to  testify  in  a  civil  suit,  on 
being  tendered  the  expenses. ' 

Noble  v.  Smith,  1(351)     1O44 

12.  Where  the  sheriff  is  sued  for  the  escape  of  a 
prisoner,  admitted  to  the  liberties  of  the  jail,  on 
bond,  he  will  be  allowed  a  reasonable  time  to  sue  on 
his  bond,  and  proceedings  in  the  mean  time  will  be 
stayed. 

M'Intyre  v.  Woods,  (357)    1O44 

13.  An   affidavit  of  the  service  of  a  copy  of  a 
declaration,  and  notice  of  rule  to  plead,  must  be 
positive  and  sufficient  at  the  time  the  default  is  en- 
tered thereon,  for  not  pleading ;  it  cannot  be  made 
good  by  a  subsequent  knowledge  of  the  fact,  that 
the  notice  was  received  by  the  defendant's  attorney 
at  the  time. 

Doolittte,s  Ex'rs.  v.  Ward's  Ex'rs.    (359)    1O45 

14.  A  prisoner  may  be  brought  up  from  a  differ- 
ent county  from  that  in  which  the  court  sits,  in 
order  to  be  discharged  under  the  "  Act  for  the  Re- 
lief of  Debtors,  with  Respect  to  the  Imprisonment  of 
their  Persons." 

Nichols  v.  Gregory,  (359)    1O45 

15.  When  the  defendant,  on  a  motion  to  set  aside 
a  default,  sets  forth  in  his  affidavit,  the  facts  which 
constitute  the  merits  of  his  defense,  so  that  the 
court  can  judjre  of  them,  it  is  sufficient,  without 
saying  as  he  is  advised  by  counsel. 

Wilkes  r.  Hotchkisx,  (360)    1O45 

16.  On  a  motion  to  change  the  venue  in  a  cause, 
the  defendant,  in  his  affidavit,  stating  that  he  has  a 
defense  on  the  merits,  need  not  say,  as  he  is  advised 
by  counsel. 

Metcalf  v.  Clark  et  al.,  (361)    1O46 

17.  Where  a  judge  at  his  chambers,  on  a  rule  to 
show  cause  of  action,  allowed  the  plaintiff  to  make 
supplementary  affidavits,  on  which  the  defendant 
was  held  to  bail:  and  the  defendant,  afterwards, 
moved  the  court  for  an  exoneretur,  on  the  ground 
of  irregularity  in  the  judge's  order ;  it  was  held  that 
this  was  an  original  application,  and  that  counter 
affidavits  on  the  part  of  the  plaintiff  were  admissi- 
ble. 

Hart  v.  FauUtener,  (362)    1O46 

18.  When  the  first  affidavit  of  the  plaintiff,  on 
showing  cause  of  action,  is  insufficient,  whether  a 
supplementary  affidavit  in  order  to  hold  to  bail  is 
admissible.     Qucere. 

Id.  (Ib.)    1046 

19.  Where  the  plaintiff  agreed  with  the  defendant 
in  custody  on  execution,  that  he  might  go  to  a  cer- 
tain distance  beyond  the  jail  liberties,  for  his  con- 
venience, and  the  defendant  covenanted,  that  if  he 
went  farther  the  plaintiff  might  retake  him  on  the 
same  en.  sa.,  or  issue  a  new  ca.  fa.,  and  commit  him 
again    into   the   custody  of  the  sheriff;   and  the 
defendant  having  gone  beyond  the  limits  fixed  and 
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prescribed,  the  plaintiff  issued  a  new  ca.  sa.,  on 
which  the  defendant  was  taken,  it  was  held  that  the 
agreement  on  the  part  of  the  plaintiff,  amounted 
to  a  permission  to  the  defendant  to  go  at  large ;  and 
that  he  was  not  liable  to  be  retaken,  but  entitled  to 
his  discharge,  which  was  granted  on  condition  of 
his  not  bringing  an  action  for  false  imprison- 
ment. 

Fates  v.  Van  Rensselaer,  (364)    1O47 

20.  Where  a  judgment  was  given  for  the  defend- 
ant, and  the  plaintiff  wished  to  bring  a  writ  of  error, 
the  defendant  was  ordered  to  make  up  the  record 
in  eight  days,  or  that  the  plaintiff  have  leave  to  do 
it  for  him. 

Fates  v.  Lansing,  (367)    1O48 

21.  On  a  motion  to  set  aside  proceedings  on  a  bail- 
bond  suit,  the  affidavit  must  be  entitled  in  that  suit, 
and  not  in  the  original  action. 

Executors  ofPhelps  v.  Hall,  (367)    1O48 

See  Ejectment,  1, 2. 

PRACTICE  IN  THE  COURT  OF  ERRORS— 3. 

1.  On  an  appeal  from  an  order  of  the  Court  of 
Chancery,  postponing  the  hearing  of  a  cause,  for 
want  of  proper  parties,  this  court  will  not  hear, 
nor  decide  on  the  merits  of  the  cause. 

Deas  v.  Thome  et  al.,  (539)    699 

2.  On  an  appeal  from  an  interlocutory  order  of 
the  Court  of  Chancery,  this  court  will  not  hear  and 
decide  on  the  merits  of  the  cause,  unless  the  merits 
have  also  been  heard  in  the  court  below. 

Id.  (II).)    699 

3.  On  an  appeal,  this  court  will  not  permit  evi- 
dence to  be  read,  which  was  not  read  in  the  court 
below. 

Id.  (lb.)    699 

4.  No   costs  are  allowed  the  appellant  in   this 
court,  on  a  reversal  of  the  decree  of  the  court  be- 
low. 

Farquharson  v.  Mattee,  (553)    7O2 

6.  Where  a  writ  of  error  was  brought  on  a  bill  of 
exceptions  from  the  Supreme  Court,  and  the  cause 
was  decided  in  favor  of  the  plaintiff  in  error,  and  a 
venire  de  novo  awarded,  and  on  the  new  trial  of  the 
cause  below,  a  second  bill  of  exceptions  was  taken 
on  the  same  point,  and  a  second  writ  of  error 
was  brought  thereon,  this  court  ordered  the  second 
writ  of  error  to  be  quashed. 

Hartshorne  etal.  v.Sleghtetal.,          (554)    7O2 

6.  Where,  on  a  petition  of  appeal,  the  appellant 
omitted  to  state  the  reasons  pt  the  appeal,  and  the 
respondent  answered  the  petition,  it  was  held  that 
the  respondent  was  too  late,  afterwards,  to  object 
to  any  defects  in  the  petition  in  matters  of  form. 

Rogers  v.  Crugers,  (564)    706 

7.  No  appeal  lies  from  a  temporary  order  of  the 
Court  of  Chancery  gran  ting  an  injunction  to  stay 
the  trial  of  a  suit  at  law. 

Trustees  of  Huntington  et  al.  v. 
NicoU,  (566)     706 

8.  On  an  appeal  from  an  order  of  the  Court  of 
Chancery,  granting  an  injunction  to  stay  proceed- 
ings at  law,  this  court  will  not  hear  or  decide  on  the 
merits  of  the  cause,  if  the  merits  have  not  been 
heard  in  the    court  below,  before  granting  the 
order. 

Id.  (Ib.)    706 

9.  No  appeal  lies  from  an  order  of  the  Court  of 
Chancery  for  the  examination  of  the  guardians  of 
the  complainant,  who  was  an  infant,  as  witnesses 
for  him ;  such  examinations  being  always  taken,  de 
bene  esse,  and  saving  all  just  exceptions  ;  and,  if  in- 
admissible, on  account  of  the  incompetency  of  the 
witnesses,  may  be  suppressed  at  the  hearing  before 
the  Chancellor :  or,  if  admitted,  and  the  witnesses 
are  incompetent,  it  may  then  become  the  ground 
of  appeal. 

Id.  (Ib.)    706 

PRACTICE  IN  THE  COURT  OF  ERRORS—4. 

1.  After   an  assignment  of  errors,  and  joinder 
thereon,  this  court  will  not  send  the  transcript  of 
the  record  back  to  the  Supreme  Court  to  be  amend- 
ed by  the  record  in   that  court,  which  had  been 
amended  by  that  court,  since  the  joinder  in  error  in 
the  Court  of  Errors. 

Cheethamv.  TUlotson,  (499)    894 

2.  All  defects,  or  errors  properly  amendable,  may 
be  amended  in  the  Court  of  Errors,  who  will  disre- 
gard all  defects  or  errors  in  matters  of  form  which 
may  be  amended,  or  which  are  cured  by  the  statute 
or  jeof  ails. 

Id.  (Ib.)    894 

3.  If  a  party  wishes  to  have  a  transcript  amended, 
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the  proper  course  is  to  allege  diminution,  and  pray 
a  certiorari  to  the  court  below. 

Id.  (Ib.)    894 

4.  After  the  defendant  in  error  has  pleaded  in 
nullo  eat  erratum,  he  cannot  allege  diminution,  for 
by  his  plea  he  admits  the  record  to  be  perfect  ;  so 
that  after  a  joinder  in  error,  neither  party  can  al- 
lege diminution,  or  pray  a  certiorari. 

Id-  (Ib.)    894 

5.  An  appeal  lies  to  this  court  from  an  order  of 
the  Court  of  Chancery,  for  continuing  an  injunc- 
tion and  awarding  costs  against  the  defendant. 

DTVickaretal.  v.  Wricott  et  c&.,         (510)    897 

6.  Where  a  bill  in  chancery  was  filed  by  creditors 
to  set  aside  the  deeds  of  a  bankrupt,  on  the  ground 
of  fraud,  it  was  held  that  the  property  was  not  to 
be  placed  in  the  hands  of  a  master  to  be  distributed- 
but  was  to  be  disposed  of  by  the  assignees  of  the 
bankrupt,  according  to  the  bankrupt  law  of  the 
United  States. 

Sandt  et  al.  v.  Codivtee  et  al.,  (536)    9O5 

7.  On  an  appeal,  this  court  will  decide  on  those 
parts  only  of  the  decree  of  the  court  below,  which 
are  complained  of  in  the  petition  of  appeal. 

Id.  (Ib.)    905 

PREFERENCE  AMONG  CREDITORS—  3. 
See  United  States.    Absent  Debtors.    Insolvent 
Debtors. 

PRESCRIPTION—  2. 

Prescriptions  does  not  give  the  right  of  erecting 
a  building  on  the  land  of  another. 

Cortelyou  v.  Van  Brundt,  (357)    412 

PRISON  BREAKING-3. 

If  a  prisoner  confined  in  a  county  prison  for  petit 
larceny,  break  prison,  it  is  a  felony,  for  which  he 
may  be  sentenced  to  the  State  Prison  for  a  period 
not  exceeding  14  years. 

People  v.  Duett,  4(449)    664 

PRIZE  AND  PRIZE  COURTS—  1. 

1.  Belligerents  cannot  establish  prize  courts  in  a 
neutral  country  ;  nor  can  they  make  any  sale  of 
their  prizes  there,  unless  authorized  by  treaty 

Wheelwright  v.  Depeyst  er,  (471)    214 

2.  The  property  in  goods  captured    cannot  be 
transferred,  so  as  to  devest  the  right  of  the  original 
owner,  unless  after  a  sentence  of  condemnation  by 
a  court  of  competent  jurisdiction. 

Id.  (Ib.)    814 

3.  The  court  of  the  sovereign  of  the  captor  is  the 
competent  tribunal  to  decide  on  the  validity  of 
captures. 

-M.  (Ib.)    214 

4.  Prize  courts  proceed  inrem,  and  cannot  adjudi- 


cate on  a  prize  lying  in  a  foreign  port,  or  out  of  the 
jurisdiction  of  the  captor,  or  his  ally. 

Id.  (Ib.)    214 

5.  Courts  of  common  law,  though  they  cannot  in- 

quire into  the  direct  question  or  prize,  may,  in  a 


- 

demnation or  sale  has  been  made  by  a  court  of  com- 
petent authority. 

Id.  (Ib.)    214 

PROCEDENDO—5. 
See  Practice,  2. 

PROMISE-2. 

A  promise  to  pay  damages  for  the  detention  of  a 
certain  sum  of  money,  beyond  the  amount  detained 
is  a  nudum  paetum. 

Phetteplace  v.  Steere,  (442)    443 

See  Constable.    Insolvent  Debtor,  2 

PROMISSORY  NOTE—  2. 

1.  Where  a  note  was  made  payable  to  order,  and 
the  payee  made  a  special  indorsement,  by  which  he 
was  not  to  be  made  liable,  and  declaring  that  he  did 
not  know  on  what  consideration  it  was  made,  in  an 
action  by  the  indorsee  against  the  maker,  it  was 
held  that  such  a  special  indorsement  did  not  render 
it  necessary  for  the  holder  to  show  a  consideration 
for  the  note  ;  nor  did  it  authorize  the  defendant  to 
impeach  the  note  for  want  of  a  consideration,  or  for 
fraud. 

Russell  v.  Ban  et  al.,  (50)    296 

2.  A  promissory  note  for  £40,  payable  in  lands,  at 
two  dollars  per  acre,  may  be  given  in  evidence,  un- 
der the  money  counts. 

Smith  v.  Smith,  (235)    367 

3.  Notes  delivered  after  they  bear  date,  are  valid 
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only  from  the  day  of  delivery,  and  are  considered 
as  drawn  on  that  day. 

Lamtttu  r.  Game  et  al.,  (300)    391 

4.  Where  a  note  Is  negotiated  after  it  has  been  dis- 
honored, the  holder  takes  it  subject  to  all  (In- 
equity existing  against  it  in  the  hands  of  the 
payee. 

Id.  (lb.)    291 

See  Evidence,  10.    Notary  Payment. 

PROMISSORY  NOTES-5. 
See  Bills  of  Exchange,  &c. 

PROPERTY-5. 
See  Pleadings,  1.  2. 

PUBLIC  OFFICERS-3. 

In  the  case  of  a  public  officer,  as  a  sheriff,  deputy- 
sheriff,  justice  of  the  peace,  constable,  &e.,  it  is 
sufficient  to  prove  that  ne  acted  as  a  public  officer, 
without  producing  his  appointment. 

Potter  v.  Luther,  (431)    658 


QUO    WARRANTO—2. 

1.  The  court  will  not  give  leave  to  the  Attorney- 
General  to  file  an  information,  in  the  nature  of  a 
quo  warranto  against  an  officer,  when  it  appears 
that  his  office  will  expire  before  the  inquiry  can 
have  any  effect.    The  granting  leave  to  file  such  in- 
formation, is  a  matter  of  discretion  in  the  court. 

The  People,  ex  rel.  Teel,  v.  Sweeting,  (184)    347 

2.  If  a  turnpike  company  open  a  road  through  the 
land  of  a  person,  without  making  him  compensa- 
tion, pursuant  to  the  direction  of  the  act,  the  court, 
at  the  relation  of  the  person  injured,  will  not  grant 
an  information  in  the  nature  of  a  quo  warranto 
against  the  company,  but  leave  him  to  his  remedy, 
in  the  course  of  common  law. 

The  People,  ex  rel.  Macey  et  aL,  v. 
The  Hittsdale  and  Chatham 
Turnpike  Co.,  (190)  35O 


RECAPTURE— 1. 
See  Salvage. 

RECEIPT— 2. 

A  receipt  may  be  explained  by  parol  evidence. 
House  v.  Low,  (378)    42O 

RECEIPT-3. 

P.  gave  the  following  receipt  to  a  master  of  a  ves- 
sel, for  goods:  "Received  of  Capt.  Smith,  50  bar- 
rels of  provisions,on  account  of  Daniel  C.McKinstry, 
5th  December,  1803."  In  an  action  brought  by 
M'Kinstry  against  P.,  for  goods  sold  and  delivered, 
it  was  held  that  the  receipt  was  not  evidence  of  a 
sale  of  goods,  nor  that  they  were  received  on  an  ac- 
count due  from  M'Kinstry,  but  rather  to  sell  on 
commission,  in  the  usual  course  of  business ;  and 
that  parol  evidence  was  admissible  to  show  that  the 
goods  were,  in  fact,  so  received,  and  so  far  to  ex- 
plain the  written  receipt. 

McKinstry  v.  Pearmll,  (319)    619 

RECEIPT-5. 

1.  Where  A,  being  indebted  to  B  for  two  quarters 
rent,  gave  to  B  the  note  of  C  for  part,  and  paid  the 
residue  in  money,  and  B  indorsed  on  the  lease,  a  re- 
ceipt in  full  for  the  rent,  and  the  note  not  being 
paid,  B  afterwards  brought  his  action  for  the  rent, 
it  was  held  that  the  receipt,  though  absolute  in 
terras,  was  not  conclusive  evidence  of  the  payment 
of  the  rent,  and  that  parol  evidence  was  admissible 
to  show  that  the  note  «vas  part  of  the  sum  included 
in  the  receipt. 

Tobey  v.  Barber,  (68)    95O 

2.  Parol  evidence  is  admissible  to  explain  or  con- 
tradict the  terms  of  a  receipt. 

Id.  (Ib.)    950 

REFERENCE— 2. 

1.  The  report  of  referees  will  not  be  set  aside,  be- 
cause the  referees  made  a  report  in  a   different 
county  from  that  in  which  the  venue  was  laid  in  the 
plaintiff's  declaration. 

Newland  v.  West,  (188)    349 

2.  The  court  will  not  order  a  cause  to  be  referred, 
•when  it  appears  that  questions  of  law  will  arise  in 
the  cause. 

Adams  v.  Bayles,  (374)    418 

REFEREES   AND   REFERENCE— 1. 
1.  Where  referees  in  a  cause  are  chosen  by  con- 
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sent  of  parties,  and  without  a  rule  of  court,  the 
court  will  not  listen  to  any  application  to  set  aside 
the  report. 

Mill' ret  al.  v.  Vauyluin,  (315)    156 

2.  If  parties  voluntarily  submit  their  cause  to 
referees,  the  court  will  not  interfere  to  set  aside  the 
report,  even  on  an  affidavit  of  merite. 

Stevenson  v.  Beecker,  Survivor,  <tc.,    (492)    222 
See  Practice,  7. 

iREFEREE    AND    REFERENCE— 3. 
Where  referees  appointed  by  the  court  refuse  to 
report,  the  proper  course  is  to  proceed  by  attach- 
ment against  them. 

Thompson  et  al.  v.  Parker,  (260)    598 

REGISTRY  OF  DEEDS— 3. 
See  Deed. 

RELEASE-2. 
A  bond  not  to  sue,  amounts  to  a  release. 

Cuyler  v.  Cuyler,  (186)    348 

See  Covenant.  3. 

RELEASE— 3. 

1.  Where  one  of  several  partners  executed  a  re- 
lease of  all  demands,  under  his  hand  and  seal,  to  a 
debtor  of  the  copartnership,  it  was  held  to  be  binding 
on  the  copartnership ;  and  that  parol  evidence  was 
inadmissible  to  show  that  a  particular  debt  was  not 
intended  to  be  released. 

Pierson  v.  Hooker,  (68)    53O 

2.  Where  A  and  B,  being  joint  owners  of  a  hogs- 
head of  rum,  the  sheriff,  by  virtue  of  an  execution 
against  B,  seized  the  whole,  and  sold  it  to  C,  and  A 
brought   an    action    of     trover    against    C    for 
his  share,   it  was  held  that  a  release   of  all  ac- 
tions from  A  to  the  sheriff,  was  no  bar  to  a  suit 
against    C,   and  that  the  sheriff  was  not  a  tres- 
passer. 

Wilson  etal.v.  Read,  (175)    568 

REMAINDER-2. 
See  Devise. 

REMAINDER  AND  REVERSION—*. 

1.  The  right  of  a  remainderman  or  reversioner  will 
not  be  barred  or  taken  away  by  a  descent  cast,  or 
the  statute  of  limitations,  during  the  continuance 
of  the  particular  estate. 

Jackson,  ex  dem.,  v.  Schoonmaker,     (390)    858 

2.  The  acts  of  laches  of  the  tenant  of  the  particu- 
lar estate  will  not  affect  the  party  entitled  in  re- 
mainder. 

Id.  (Ib.)    858 

See  Devise. 

REMOVAL,  ORDER  OF— 1. 

1.  Two  justices  of  the  peace  may  order-the  re- 
moval of  a  pauper,  on  information  obtained  from 
any  source.    If  the  order  states  that  the  pauper  is 
likely  to  become  chargeable ;  that  the  justices  can- 
not discover  the  place  of  legal  settlement,  and  that 
such  pauper  came  last  from  the  town  of  S — — ,  this 
is  sufficient,  without  a  more  formal  or  precise  ad- 
judication of  facts. 

Overseers  of  Shawangunk  v.  Over- 
seers of  Mamakating,  (54)    55 

2.  If  the  order  of  removal  of  a  pauper  contains  no 
evidence  of,  or  adjudication,  that  the  pauper  had  a 
settlement  in,  or  last  came  from  the  towp  to  which 
he  is  ordered  to  be  removed,  it  will  be  quashed.  The 
Sessions  may  allow  costs  on  appeals  to  them  on  such 
orders. 

Overseers  of  Newburg  v.  Overseers 
ofPlattekiU,  (330)    168 

RENT— 2. 
See  Landlord  and  Tenant. 

RENT-3. 

In  an  action  of  debt,  for  rent  due  on  the  lease  of 
a  house,  the  destruction  of  the  premises  by  fire  was 
held  to  be  no  excuse  to  the  lessee  for  not  paying  the 
rent  according  to  his  covenant. 

HaUett  v.  Wylie,  (44)    522 

REPLEVIN— 1. 

1.  In  replevin,  the  avowant  must  set  forth  his 
title,  and  allege  the  estate  of  which,  he  is  seized,  or 
the  avowry  is  bad. 

Harrison  v.  ATIntosh,  (380)    ISO 

2.  Property,  in  a  stranger,  is  a  good  plea  in  a  bar 
or  abatement,  and  entitles  the  party_  to  a  return 

i  without  an  avowry ;   and  a  replication  to  such  a 
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plea,  that  the  defendant  entered  the  house  in  the 
night  time,  is  bad. 

Id.  (Jft.)    180 

3.  If  the  replication  states  that  the  goods  were 
delivered  to  the  plaintiff  by  B  for  safe  keeping,  and 
that  the  plaintiff  has  a  special  property  in  them,  or 
authority  to  make  the  deposit,  such  replication  is 
bad. 

Id.  (Ib.)    180 

REPLEVIN— 2. 

In  avowry  in  replevin,  where  the  action  is  for  a 
part  of  a  year's  rent,  the  avowant  must  show  that 
the  residue  has  been  paid,  or  the  plea  is  bad. 

Shepherd  v.  Boyce,  (446)    445 


RESERVATION-4. 


See  Grant. 


RESTITUTION— 5. 
See  Ejectment,  3. 

ROCHESTER,  TOWN  OF— 2. 

1.  The  freeholders  and  inhabitants  of  the  town  of 
Rochester  were  not  made  a  body  corporate,  by  the 
patent  to  Beekman  and  others,  in  1703. 

Jackson,  ex  dem.  Hardenberg,  v. 
Schoonmaker,  (230)    365 

2.  A  deed  from  the  trustees  of  the  town  of  Roch- 
ester, dated  in  1714,  was  held  to  be  valid,  though  the 
grantors  were  not  trustees  in  that  year,  but  in  1717, 
there  being  a  mistake  in  the  date  of  the  deed. 

Id.  (Ib.)    365 


SALE— 2. 

1.  A.  sold  a  parcel  of  beef  to  B.,  who  paid  him  the 
price,  and  it  was  agreed  that  the  beef  should  remain 
in  the  custody  of  A.,  until  it  was  sent  to  N.    Seven 
or  eight  months  afterwards,  B.  received  a  part,  and 
sent  it  to  N. ;  but  it  was  returned  as  bad,  and  on  in- 
spection the  whole  was  found  unmerchantable.    In 
an  action  brought  by  B.  against  A.,  for  not  deliver- 
ing him  merchantable  beef,  it  was  held  that  on  the 
payment  of  the  purchase  money,  the  property  was 
transferred  to  B.,  and  that  it  remained,  afterwards, 
in  the  custody  of  the  vendor,  at  the  risk  of  the  ven- 
dee ;  and  that,  as  the  beef  was  gqod  when  the  money 
was  paid,  the  vendee  must  bear  the  loss  of  its  sub- 
sequent deterioration. 

Lansing  et  al.  v.  Turner  et  al.,  (13)    282 

2.  To  an  action  on  a  bond,  given  for  the  consider- 
ation of  a  chattel  sold,  the  defendant  cannot  plead 
in  discharge  a  want  or  failure  of  consideration,  on 
the  ground  of  a  false  representation  or  warranty, 
as  to  the  article  sold. 

Vrooman  v.  Phelps,  (177)    344 

3.  On  a  sale,  on  good  faith,  and  without  warranty, 
the  buyer  takes  the  risk. 

Dorian  v.  Sam  mis,  note,  (179)    345 

4.  Where,  by  a  private  act  of  the  Legislature,  the 
property  of  a  person  was  directed  to  be  sold,  with- 
out warranty,  by   the  surveyor-general,  and  the 
purchase  money  to  be  paid  to  certain  creditors, 
such  a  sale  amounts  only  to  a  quitclaim  of  any  right 
or  interest  in  the  State,  and  does  not  take  away  the 
rights  of  third  persons. 

Jackson,  ex  dcm.  Gratz,  v.  Catlin.       (248)    371 
See  Execution.    Wheat  Growing. 

SALE— 4. 

A  sold  to  B  a  quantity  of  paints  for  good  Spanish 
brown  and  white  lead,  and  for  a  full  price  ;  the 
paints  proved  to  be  bad,  and  of  no  value.  It  was 
held  there  was  no  warranty  in  the  case,  and  to  make 
A  liable  there  must  be  either  an  express  warranty 
or  fraud. 

Holaen  v.  Dakin,  (421)    868 

See  Trover.    Bill  of  sale. 

SALE  OP  CHATTELS— 1. 

1.  In  an  action  of  assumpsit  on  the  sale  of  goods, 
for  not  delivering  goods  of  a  certain  description, 
but  of  a  different  sort  and  quality,  either  an  express 
warranty  or  f  raud  must  be  alleged,  and  the  plaintiff 
must  prove  the  allegations  as  laid  in  the  declara- 
tion. 

Snell,  Stagg  <t-  Co.  v.  I.  Moses  et  al.,        (96)    71 

2.  In  assumpsit  for  a  fraud  in  the  sale  of  goods, 
the  declaration  should  contain  either  an  express 
warranty,  or  an  averment  that  the  vendor  knew  of 
the  bad  quality  of  the  articles,  at  the  time  of  sale  ; 
and  the  proofs  must  correspond  with  the  allega- 
tions in  the  declaration. 

Perry  v.  Aaron,  (129)    83 

3.  In  every  sale  of  a  personal  chattel,  there  is  an 
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implied  warranty  as  to  the  title  of  the  vendor. 
Allter,  as  to  the  quality  or  soundness  of  the  thing 
sold. 

Defreeze  v.  Trumper,  (274)    130 

4.  Where  the  parties  in  the  sale  of  a  ship  reduced 
their  contract  to  writing  by  a  bill  of  sale,  it  was 
held  that  no  action  would  lie  on  a  parol  warranty 
made  at  the  time  of  the  sale,  and  where  no  fraud 
was  alleged. 

Mwnford  v.  M'Pherson,  (414)    193 

5.  The  English  law  as  to  sales  in  market  overt,  is 
not  applicable  here. 

Wheelwright  v.  Depeyster,  (471)    214 

6.  Where  the  contract  of  sale  is  reduced  to  writ- 
ing, you  cannot  maintain  an  action  on  an  implied 
warranty,  but  only  for  a  deceit. 

WOson  v.  Marsh,  (503)    227 

See  Vendor  and  Vendee,  3,  4.    Pleadings,  5. 

SALE  OF  GOODS-3. 

1.  An  entry  made  by  the  vendor  of  goods,  in  his 
book  of  sales,  of  the  name  of  the  purchaser  and 
the  terras  of  the  contract  of  sale,  which  was  read  to 
the  agent  of  the  vendor,  and  assented  to  by  him  as 
correct,  was  held  not  to  be  a  sufficient  memorandum 
in  writing  within  the  statute  of  frauds. 

Bailey  et  al.  v.  Ogden,  (399)    647 

2.  Whether  the  vendor  is  bound  by  such  a  memo- 
randum, so  that  the  vendee  could  enforce  the  con- 
tract against  him.    Qucvre. 

Id.  (Ib.)    647 

3.  The  form  of  the  memorandum  of  the  bargain 
is  not  material,  but  it  must  state  the  contract  with 
reasonable  certainty,  so  that  the  substance  of  it 
can  be  understood  from  the  writing  itself,  without 
resorting  to  parol  proof. 

Id.  (Ib.)    647 

4.  An  actual  delivery  of  goods,  or  part  of  them,  is 
not  always  required  by  the  statute  of  frauds,  but  a 
virtual  or  constructive  delivery  may  be  sufficient. 

Id.  (Ib.)    647 

5.  Those  circumstances  which  ought  to  be  held 
tantamount  to  an  actual  delivery  must,  however, 
be  so  strong  and  unequivocal,  as  to  leave  no  doubt 
of  the  intent  of  the  parties. 

Id.  (Ib.)    647 

6.  An  agreement  with  the  vendor  about  the  stor- 
age of  goods  and  the  delivery  of  the  export  entry 
to  the  agent  of  the  vendee,  were  held  not  to  be 
sufficiently  certain  to  amount  to  a  constructive  de- 
livery, or  to  afford  an  indicium  of  ownership. 

Id.  (Ib.)    647 

7.  Where  the  vendor  of  goods  on  a  credit  re- 
quired notes  of  the  vendee  with  approved  indors- 
ers,  which  was  agreed  to  by  the  agent  of  the  vendee 
as  one  of  the  terms  of  the  contract  of  sale,  it  seems 
that  the  contract  is  not  complete,  until  the  vendee, 
or  principal,  has  assented  to  the  giving  of  the  in- 
dorsed notes,  and  the  indorsers  have  been  named 
and  approved. 

Id.  (Ib.)    647 

8.  Whether  an  agent,  who  is  authorized  to  pur- 
chase goods,  at  a  certain  price,  and  upon  certain 
terms,  can  stipulate,  so  as  to  bind  his  principal,  to 
give  indorsed  notes,  or  security.   Oucere. 

Id. .  (Ib.)    647 

9.  An  agent  or  broker,  authorized  to  purchase 
sropds  on  certain  terms,  is  a  competent  witness  in  a 
suit  between  the  vendor  and  vendee,  though  he  has 
exceeded  his  authority. 

Id.  (Ib.)    647 

SALE  AND  DELIVERY  OF  GOODS— 5. 

1.  A  delivery  of  the  key  of  the  warehouse  in  whic  h 
goods  sold  are  deposited,  is  a  sufficient  delivery  of 
the  goods  to  transfer  the  property. 

WUkes  et  al.  v.  Ferris,  (335)    1O37 

2.  A  delivery  of  the  receipt  of  the  storekeeper  for 
the  goods  kept  in  his  store,  being  documentary  evi- 
dence of  title,  is  tantamount  to  a  delivery  of  the 
goods. 

Id.  (lb.)     1037 

3.  Where  A  bought  a  wagon  of  B  on  sight,  and  B 
affirmed  it  to  be  worth  much  more  than  its  real 
value,  it  was  held  that  B  was  not  liable  to  an  action 
of  deceit  for  a  false  affirmation,  there  being  no  ex- 
press warranty  or  fraud. 

Darts  r.  Meeker,  (354)    1O43 

4.  A  sold  to  B.  who  was  a  malster  and  brewer,  a 
cargo  of  Virginia  wheat,  and  it  was  known  to  B  to 
be  southern  wheat,  which  is  always  more  or  less 
heated,  but  not  so  as  to  injure  it  when  manufact- 
ured into  flour,  though  it  renders  it  unfit  for  malt- 
ing.   A  sample  of  the  wheat,  taken  in  the  usual 
manner  from  the  cargo,  was  shown  to  B  beforr-  the 
purchase,  which,  on  experiment,  he  found  to  malt. 
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B  received  part  of  the  cargo,  but  finding  some  of  it 
heated,,  and  unfit  for  malting,  refusal  to  receive  the 
remainder,  though  it  was  good  merchantable  whoat 
and  equal  to  any  southern  wheat.  A  tendered  the 
residue  of  the  cargo  to  B,  and  gave  him  notice,  that 
unless  he  received  and  paid  for  the  whole,  the  resi- 
due of  the  cargo  would  be  sold  at  public  auction, 
and  B  held  responsible  for  any  deficiency  in  the 
amount  of  sales.  It  was  held  that  the  sample  of 
the  wheat  delivered  to  the  vendee  was  a  fair  speci- 
men of  the  quality  of  the  article :  that  a  contract  of 
sale  and  delivery  of  a  part,  tninsf erred  the  property 
to  the  vendee  ;  and  that  the  subsequent  sale  of  i  In • 
residue  of  the  wheat  was  not  a  waiver  of  the  con- 
tract ;  the  vendor  being,  by  the  refusal  of  the  ven- 
dee to  accept  the  wheat,  at  liberty  to  abandon  it,  or 
dispose  of  it,  buna  tide-,  as  agent  of  the  vendee,  to 
the  best  advantage',  by  sale  at  public  auction. 

Sands  et  al.  v.  Taylor  et  al,,  (395)    1O57 

SALVAGE— 1. 

No  salvage  is  due  for  a  rescue  or  recapture  by  a 
neutral,  from  a  friendly  power. 

Peck  v.  Trustees  of  Randall,  (165)    99 

SCIRE  FACIAS-3. 

1.  Where  a  judgment  has  lain  more  than  a  year, 
and   the   defendant,  afterwards,  consents  that  an 
execution  be  issued,  without  the  judgment  being 
revived  by  scire  facias,  the  execution  will  not  be 
set  aside  for  irregularity,  at  the  instance  of  a  third 
person,  who  alleges,  that  the  judgment  has  been 
kept  on  foot  collusively,  and  the  execution  issued 
fraudulently,  to  injure  him,  but  he  must  seek  relief 
in  the  Court  of  Chancery,  or  by  bringing  the  ques- 
tion of  fact  as  to  the  fraud,  to  a  trial,  by  an  issue  at 
law 

Hmcland  v.  Ralph,  (20)    513 

2.  A  scire  facias,  on  a  judgment  against  C,  issued 
against  A  and  B,  as  terre-tenants  of  C,  deceased,  was 
returned  by  the  sheriff,  that  he  had  given  notice  to 
the  tenants  of  the  land  of  which  C  was  seized,  &c., 
to  appear,  &c.    On  the  5th  of  May,  1807,  a  rule  was 
entered  for  the  tenants  to  appear ;  on  the  9th  May, 
their  defaults  were  entered,  and  on  the  15th  May, 
1807,  a  final  judgment  was  entered  for  the  plaintiff. 
It  was  held  that  the  terre-tenants  were  too  late,  after 
judgment  by  default,  to  move  to  set  aside  the  pro- 
ceedings on  the  scirc  facias,  on  the  ground  that  the 
heirs  and  personal  representatives  of  C  had  not  been 
warned,  or  because  that  they  were  not  such  terre- 
truants  as  ought  to  have  been  summoned,  especially, 
when  no  merits  are  disclosed  by  them,  and  the  pro- 
ceedings were  regular. 

IVhitney  v.  Camp  et  al.,  (86)    537 

SEA  LETTER— 1. 
See  Insurance,  6. 

SEA  LETTER-2. 
See  Insurance,  22. 

SEAL— 5. 

1.  An  instrument  for  the  payment  of  money,  exe- 
cuted in  Virginia,  but  payable  in  New  York,  and 
which,  by  the  manner  of  its  execution,  was  regard- 
ed by  the  laws  of  Virginia  as  a  sealed  instrument, 
was,  in  a  suit  here,  held  to  be  a  negotiable  note,  or 
simple  contract. 

Warren  r.  Lynch,  (239)    1OO5 

2.  A  scrawl  with  the  pen,  of  (L.  S.)  at  the  end  of 
the  name,  is  not  a  seal. 

Id.  (lit.)    1005 

3.  A  seal  is  an  impression  upon  wax  or  wafer,  or 
some  other  tenacious  substance,  capable  of  being 
impressed. 

Id.  (Ib,)    1005 

SEAMEN'S  WAGE8-3. 

1.  Where  the  crew  of  a  vessel  were  permitted  by 
the  first  mate,  in  the  absence  of  the  master,  to  go 
on  shore,  and  the  second  mate  was  ordered  to  re- 
turn and  take  care  of  the  vessel  at  night,  but  neg- 
lected to  do  so,  and  some  part  of  the  cargo  was 
stolen  out  of  the  vessel,  it  was  held  that  the  crew 
were  not  liable  to  contribute  out  of  their  wages  to 
make  good  the  loss. 

Lewis  v.  Darts,  (17)    512 

2.  It  seems  that  where  the  loss  or  embezzlement  of 
goods  can  be  traced  to  a  particular  seaman,  the  rest 
of  the  crew  ought  not  to  contribute. 

Id.  (Ib.)    512 

3.  During  a  voyage  from  Greenock  to  New  York, 
a  ship  called  the  Sarah  was,  from  necessity,  aban- 
doned by  the  crew,  who  took  the  boat,  bringing 
away  some  part  of  the  cargo :  the  boat,  with  the 
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crow  and  the  articles  saved,  were  afterwards  taken 
up  at  sea,  by  another  vessel  and  brought  to  New 
\  ork,  ami  the  merchandise  was  libeled  by  the  crew 
of  the  last  vessel  for  salvage.  In  an  action  brought 
by  the  seamen  of  the  Sarah  against  the  master,  for 
wages  from  Greenock  to  the  time  the  ship  was 
abandoned,  it  was  held  that  no  freight  was  earned, 
and  that  they  were  not,  therefore,  entitled  to  wages; 
though  they  might  have  an  equitable  lien  on  the 
goods  saved  for  a  compensation,  in  the  nature  of 
salvage. 

I>iuinr,tt  v.  Tomhagen,  (154)    561 

4.  A  seaman  was  hired  for  a  voyage  from  New 
York  to  Bombay,  and  from  thence  to  Canton  and 
back  to  New  York.  The  ship  was  laden  with  arti- 
cles contraband  of  war,  and  while  In  the  course  of 
the  voyage  to  Bombay,  the  master,  under  a  pretense 
of  a  want  of  water,  which  was  not  true  in  fact, 
deviated,  in  order  to  put  into  the  Isle  of  France, 
which  was  the  real,  but  concealed,  port  of  destina- 
tion: and  while  proceeding  in  the  route  to  that 
island,  and  near  it.  was  captured  by  a  British 
cruiser,  and  afterwards  condemned;  the  seaman  was 
put  on  board  an  English  frigate,  and,  af  torwards, 
shipped  to  London,  from  whence  he  sailed  to  Wil- 
mington, N.C.,  and  from  thence  came  to  New  York. 
In  an  action  brought  by  him  against  the  owner  of 
the  ship,  for  wages,  it  was  held  that  he  was  entitled 
to  his  wages,  according  to  the  contract,  from  the 
time  he  left  New  York,  until  his  return  there  again, 
deducting  such  wages  as  he  had  earned  and  received 
during  his  absence. 

Hoytv.  Wildfire,  (518)    689 

SEAWORTHINESS-2. 
See  Insurance,  4. 

SET-OFF-1. 

1.  Where  a  judgment  of  reversal  had  been  ob- 
tained in  this  court  of  a  judgment  in  the  Court  of 
Common  Pleas,  and  a  restitution  awarded,  and  after- 
wards a  second  judgment  was  obtained  in  favor  of 
the  plaintiff,  in  a  new  action  between  the  same  par- 
ties, for  the  same  cause,  in  the  Court  of  Common 
Pleas,  this  court  would  not  allow  the  judgment  of 
reversal  in  this  court  to  be  set  off  against  the  sec- 
ond judgment  in  the  Common  Pleas;  considering 
the  latter  court  as  having  power  to  make  it. 

Brewerton  v.  Harris  et  al.,  (144)    89 

2.  In  an  action  by  an  indorsee  of  a  promissory 
note  against  the  maker,  the  latter  will  not  be  allowed 
to  prove  a  set  off  against  the  original  payee,  unless 
he  previously  show  that  the  note  was  transferred 
after  it  became  due,  or  for  the  purpose  of  defraud- 
ing the  maker  of  his  set  off. 

Hendricte  v.  Judah,  (319)    157 

See  Justice's  Court,  1. 

SET-OFF—  2. 

A  set-off  to  an  open  policy  of  insurance  is  not 
allowable. 

Gordon  v.  Bourne,  (150)    334 

See  Bankrupt. 

SET-OFF—  3. 

1.  Where  there  were  three  suits  between  the  same 
parties,   and   the   plaintiff  recovered  against  the 
defendant   in   two   of   them,    and   the   defendant 
against   the   plaintiff   in    the  other,  the  damages 
recovered  in  the  last  suit  were  allowed  to  be  set  off 
against  the  two  other  suits,  but  not  against  the 
costs. 

I>etv>y  r.  Boyer,  (247)    593 

2.  Where  the  defendant  pleads  payment,  and  gives 
notice  of  a  set-off,  in  general  terms,  for  goods  sold 
and  delivered,  money  paid,  &c.,  the  plaintiff  may 
require  him  to  specify  and  deliver  the  particulars 
of  the  set-off. 

Mercer  v.  Satire,  (248)    593 

3.  In  an  action  of  asxumpstt,  brought  in  this  State, 
the   defendant    may  set  off  demands  against  the 
plaintiff,   arising    when   both   parties    resided   in 
another  State,  and  which,  if  sued  for  there,  would 
be  barred  by  the  statute  of  limitations  of  that  State, 
provided  six  years  have  not  elapsed  since  the  plaint- 
iff came  into  this  State. 

.  Keeler.  (263)    6OO 


SET-OFF-5. 

1.  In  an  action  of  debt  on  an  arbitration  bond,  the 
defendant  was  allowed  to  set  off  a  promissory  note. 

Burgess  P.  Tucker,  (105)    962 

2.  In  an  action  on  an  award  of  arbitrators,  made 
in  pursuance  of  a  submission  by  bond,  the  defend- 
ant may  set  off  a  debt  due  to  him  from  the  plaintiff. 

Id.  <fb.)    962 
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3.  An  award  for  the  payment  of  a  sum  of  money, 
unay  be  set  off  against  the  demand  of  a  plaintiff. 

Id.  (fh.)    962 

4.  Notwithstanding  the  set-off  allowed  in  an  ac- 
tion on  an  arbitration  bond,  the  penalty  of  the  bond 
will  remain  as  security  for  all  future  breaches. 

Id.  (Ib.)    962 

5.  The  statute  allowing  a  set-off  is  not  strictly 
confined  to  bonds  for  the  payment  of  money. 

Id.  (Ib.)    962 

6.  The  penalty  of  a  bond  cannot  be  set  off ;  nor  is 
the  obligor  of  a  penal  bond,  in  an  action  against 
him,   required  to  set  off  his  demands  against  the 
penalty. 

Id.  (Ib.)    962 

SETTLEMENT— 1. 

1.  The  question  of  settlement  cannot  be  tried  in 
.an  action  brought  on  a  bond  given  to  indemnify  a 

town  for  the  support  of  a  bastard  child ;  and  the 
party  is  stopped  by  his  bond  from  alleging  that  the 
place  of  settlement  was  in  another  town. 

Falls  et  al.  v.  Belknap,  (486)    22O 

2.  The  surety  of  such  indemnity  bond  given  to 
save  harmless  the  town,  from  time  to  time  there- 
after, is  holden  after  the  child  has  arrived  at  the 
age  of  21  years,  and  as  long  as  it  shall  continue 
chargeable. 

Id.  (Ib.)    2  2O 

See  Removal,  Order  of,  1,  2. 

SETTLEMENT  OF   THE   POOR-3. 

1.  S.  W.  was  born  in  the  State  of  Connecticut, 
where  she  had  a  legal  settlement,  and  on  the  1st 
May,  1801,  came  to  reside  in  the  city  of  New  York, 
where  she  continued  to  reside  in  the  capacity  of  a 
.servant  until  the  19th  January,  1804,  when  she  was 
delivered  of   a   bastard  child.    She  had  not  been 
bound  as  an  apprentice,  or  servant,  to  any  person. 
The  overseers  of  the  poor  of  the  city  of  New  York 
granted  an  order,  charging  the  reputed  father  of 
the  child  with  its  maintenance,  which  order  was 
confirmed  by  the  General  Sessions.    It  was  held 
that  the  mother  had  no   legal  settlement  in  New 
York,  and  that  it  was  competent  to  the  justices  to 
grant  the  order  of  filiation. 

Wynkoop  v.  Overseers  New  York,        (15)    511 

2.  It  seems  that  where  the  mother  of  a  bastard 
child  had  no  legal  settlement,  the  child  acquires  a 
settlement  by  birth,  in  the  place  where  it  is  born. 

Id.  (Ib.)    511 

3.  Where  a  town  is  divided,  by  an  act  of  the  Legis- 
lature, into  two  towns,  and  the  poor  are  also  to  be 
•divided  between  the  two,  those  who,  afterwards, 
become  paupers,  are  to  be  considered  as  settled  in 
the  town  within  which  they  were  respectively  born, 
and  not  where  they  happened  to  reside  at  the  time 
of  the  division. 

Overseers  of  Washington  v.  Overseers 
of  Stanford,  (193)    574 

SHERIFF— 1. 

In  an  action  for  an  escape  and  false  return  on 
mesne  process  against  a  sheriff,  the  plaintiff  can  re- 
cover no  more  damages  than  he  might  have  done  in 
the  original  action ;  nor  ought  he  to  recover  more 
than  he  has  actually  lost  by  the  escape. 

Potter  v.  Lansing,  (215)    118 

SHERIFF-4. 

1.  A  sheriff  has  no  authority  to  act  under  a  fl.  fa. 
After  the  return  day  thereof. 

Vail  v.  Lewis  et  al.,  (450)    878 

2.  If  a  sheriff  levy  a  fieri  facias,  after  the  return 
has  expired,  by  the  direction  of  the  plaintiff's  attor- 
ney, he  and  the  attorney  are  both  trespassers. 

Id.  (Ib.)    878 

3.  If  a  new  sheriff  receives  a  prisoner  from  his 
predecessor,  he  is  answerable  for  his  escape,  though 
a  voluntary  escape  may  have  existed  in  the  time  of 
his  predecessor. 

Rawson  v.  lurner,  (469)    884 

4.  But  the  plaintiff  has  his  election  either  to  con- 
sider the  prisoner  in  execution,  and  so  charge  the 
new  sheriff  for  the  last  escape,  or  as  out  of  execu- 
tion, and  charge  the  old  sheriff. 

Id.  (Ib.)    884 

5.  If  the  plaintiff  has  once  made  his  election  and 
sued  the  old  sheriff,  and  recovered  judgment  against 
him,  it  is  conclusive,  and  a  bar  to  any  action  against 
the  new  sheriff. 

Id.  (Ib.)    884 

6.  It  seems  that  where  a  sheriff  is  plaintiff  in  a 
cause,  he  may  serve  his  own  writ. 

Bennett  v.  Fuller,  (486)    889 

See  Jail  Liberties,  1,  2.    Execution, 
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SHERIFF— 6. 

1.  Where  a  prisoner  in  execution,  admitted  to  the 
jail  liberties,  went  beyond  the  limits,  knowingly  and 
voluntarily,  on  the  pretense  of  avoiding  a  bank  of 
snow  which  obstructed  his  usual  walk,  it  was  held 
to  be  an  escape,  for  which  the  sheriff  was  liable. 

BiMtel  v.  Kip,  (89)    952 

2.  Where  the  liberties  of  a  Jail  were  not  marked 
by  visible  boundaries,  and  a  prisoner  went  beyond 
them,  and  staid  an  hour  in  a  building  reputed  to  be 
within  the  limits,  and  then  returned,  it  was  held  to 
be  an  escape,  for  which  the  sheriff  was  liable. 

Id.  (2 },.)    952 

3.  That  the  liberties  are  vaguely  defined  will  not 
justify  or  excuse  an  escape,  for  the  sheriff  is  not 
bound  to  grant  the  liberties  to  a  prisoner,  un.til  they 
are  defined  by  clear  and  visible  boundaries,  accord- 
ing to  the  directions  of  the  statute. 

Id.  (Ib.)    952 

4.  In  an  action  against  the  sheriff  for  an  escape, 
he  pleaded  that  the  prisoner,  inadvertently  and 
without  any  Intention  to  escape,  went  sixteen  feet 
beyond  the  liberties,  and  returned  in  an  hour ;  It 
was  held  that  the  plea  was  bad,  in  not  stating  that 
the  return  was  before  action  brought. 

Id.  (Ib.)    952 

5.  In  an  action  against  the  sheriff  for  an  escape, 
he  cannot  take  advantage  of  a  variance  between  the 
judgment  and  the  execution. 

Id.  (Ib.)     952 

6.  A  sheriff,  who  had  a  prisoner  in  his  custody,  on 
an  attachment  for  nonpayment  of  costs,  discharged 
him,  under  an  order  of  a  court  of  common  pleas,  on 
the  Act  for  the  Relief  of  Debtors,  with  Respect  to 
the  Imprisonment  of  their  Persons ;  it  was  held  that 
as  the  person  was  in  custody  merely  to  be  brought 
up  to  answer,  and  not  on  a  conviction  for  a  con- 
tempt, the  discharge  was  void,  and  the  sheriff  liable 
for  the  costs. 

Jackson  v.  Smith,  (115)    966 

7.  Where  a  sheriff  takes  a  bond  from  his  deputy 
for  the  due  execution  of  the  office  of  deputy,  it  con- 
tinues in  force  as  long  as  he  is  sheriff,  and  the  other 
party  is  deputy ;  and  where  a  person  was  appointed 
sheriff  in  1801,  and  his  commission  was  renewed  in 
1803,  it  was  held  that  there  was  no  necessity  of  the 
renewal  pf  the  bond  in  1803,  but  the  deputy  re- 
mained liable  on  the  bond,  as  well  for  all  acts  done 
since  1803,  as  before,  as  long  as  the  sheriff's  author- 
ity was  continued,  and  uninterrupted,  and  the  other 
party  continued  to  act  as  deputy. 

Hughes  v.  Smith  et  al.,  (168)    983 

8.  Where  a  prisoner  arrested  on  mesne  process, 
after  judgment  in  the  suit,  but  before  execution 
was  issued,  escaped,  but  voluntarily  returned  on 
the  same  day ;  it  was  held  that  the  sheriff  was  liable. 

Stone  v.  Woods,  (182)    987 

9.  It  makes  no  difference  in  such  case  whether 
the  escape  was  voluntary  or  negligent. 

Id.  (Ib.)    987 

10.  If  the  sheriff,  after  an  arrest  on  mesne  process, 
has  the  body  of  the  defendant  at  the  return  day  of 
such  process,  it  is  sufficient. 

Id.  (Ib.)    987 

11.  The  act  giving  double  costs  in  suits  against 
sheriff's  and  officers,  does  not  extend  to  the  case  of 
a  judgment  on  a  demurrer. 

Id.  (Ib.)    987 

12.  The  sheriff  is  entitled  to  poundage  on  a  ca.  sa., 
on  serving  the  execution ;  and  he  has  a  right  to  call 
on  the  attorney  for  such  poundage,  without  resort- 
ing to  the  party. 

Adam*  v.  Hopkins,  (252)    10O9 

13.  A  sheriff  is  bound  to  bring  up  a  person  in  his 
custody  on  execution  to  testify,  in  a  civil  suit,  on 
being  tendered  the  expenses  for  bringing  up  and 
returning  the  prisoner. 

Noble  v.  Smith,  (357)    1O44 

14.  Where  an  action  is  brought  against  a  sheriff, 
for  the  escape  of  a  prisoner,  admitted  to  the  liber- 
ties of  the  jail,  the  court  will  stay  execution  on  the 
judgment  against  him,  to  allow  him  a  reasonable 
time  to  bring  his  action  on  the  bond  taken  for  the 
liberties. 

Wlntyre  v.  Woods,  (357)  1044 

15  The  sheriff  is  not  bound  to  pay  interest  during 
the  time  the  proceedings  are  so  stayed. 

Id.  (Ib.)  1044 

See  Pleadings,  1.  Under  Sheriff. 

SHERIFF  AND  SHERIFF'S  SALE- 2. 
See  Deed,  7.    Fraud.  1. 

SLANDER-2. 

i     1.  To  say  of  a  person,  "  He  has  sworn  falsely," 
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or,  "that  he  has  taken  a  false  oath  In  Squire  Jami- 
son's court,"  or  "  that  he  has  falsely  and  malicious- 
ly charged  on  me  the  crime  of  perjury,"  is  not 
actionable. 

Ward  v.  Clarke,  (10)    281 

2.  The  court  will  not  set  aside  the  assessment  of 
damages  on  a  writ  of  inquiry,  on  the  wound  that 
they  are  excessive,  unless  they  appear  enormous 
and  outrageous. 

TWotmn  v.  Cheetham,  (63)    3O1 

3.  Words  charging  a  married  woman  with  adul- 
tery are  not   actionable  in  themselves ;  but  the 
plaintiff  must  allege  and  prove  some  special  dam- 
age, in  consequence  of  the  speaking  of  the  words. 

Buys  et  al.  v.  GiUespie,  (115)    381 

SLANDER-3. 

If  words,  actionable  in  themselves,  be  spoken  be- 
tween members  of  the  same  church,  in  the  course 
of  their  religious  discipline,  and  without  malice,  no 
action  will  lie ;  and  the  jury  are  to  decide  whether 
there  be  malice  or  not. 

Janrfe  v.  Hatheway,  (180)    5  7O 

SLANDER— 5. 

1.  To  say  of  a  person,  "  She  is  a  common  prosti- 
tute, and  I  will  prove  it,"  or  "  that  she  was  hired  to 
swear  a  child  on  me ;  she  had  a  child  before  she 
went  to  Canada ;  she  would  come  damned  nigh  going 
to  State  Prison,"  is  not  actionable,  without  showing 
special  damages. 

Brooker  v.  Coffin,  (188)    989 

2.  The  rule,  in  cases  of  slander,  seems  to  be,  that 
where  a  charge,  if  true,  will  subject  the   party 
charged  to  an  indictment  for  a  crime,  involving 
moral  turpitude,  or  subject  him  to  an  infamous 
punishment,   then  the  words  are,  in  themselves, 
actionable. 

Id.  (Ib.)    989 

3.  In  an  action  of  slander,  it  was  held  that  after  a 
judgment  on  demurrer  to  a  declaration,  containing 
several  counts,  and  and  an  assessment  of  damages, 
the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  one 
of  the  counts,  and  take  judgment  on  the  others,  but 
should  obtain  leave  of  the  court  for  that  purpose, 
before  awarding  the  writ  of  inquiry  :  one  ot  the 
counts  being  held  bad,  and  the  assignment  of  dam- 
ages considered  as  applying  to  all  the  counts,  the 
judgment  below  was  reversed. 

Backus  i\  Richardson  (in  error),       (476)    1O84 

4.  To  say  of  a  merchant,  "  You  keep  false  books, 
and  I  can  prove  it,"  is  actionable. 

Id.  (Jb.)    1084 

SLAVE— 1. 
See  Witness,  4. 

SLAVE— 5. 

Where  A,  the  owner  of  a  slave,  gave  him  a  certifi- 
cate in  writing,  stating  that  from  and  after  the  de- 
cease of  A,  he  manumitted  the  slave ;  it  was  held 
that  the  slave,  at  the  death  of  A,  was  entitled  to  his 
freedom,  notwithstanding  A,  after  giving  the  cer- 
tificate, in  his  lifetime,  had  sold  and  delivered  the 
slave  to  B,  for  a  valuable  consideration. 

Case  of  Tom,  a  negro  man,  (375)    1047 

SOLDIER— 3. 

1.  Where  the  defendant  in  a  cause  has  enlisted  as 
a  soldier  in  the  Army  of  the  United  States,  the 
court  will  not  grant  leave  to  discontinue,  without 
paying  costs,  if  it  appear  that  the  sum  to  be  recov- 
ered is  more  than  $20. 

Reynolds  v.  Lammond,  (445)    663 

2.  Where  a  person  obtained  a  judgment  before  a 
justice  of  the  peace  for  $11,  and  enlisted  as  a  soldier 
in  the  Army  of  the  United  States,  and  the  judgment 
was,  afterwards,  reversed  in  this  court,  with  costs 
amounting  to  more  than  $20,  it  was  held  that  the 
costs  referred  back  to  the  original  judgment,  and 
that  the  defendant  in  error  was  not  entitled  to  be 
discharged  from  an  execution  issued  for  the  costs 
on  the  judgment  of  reversal. 

Reynold*  r.  Lammond,  (540)    697 

SOLDIER'S  TITLE  TO  LAND— 2. 
A  soldier  in  the  New  York  line  of  the  American 
Army  became  entitled  to  land,  and  died  in  1778, 
without  issue.  Letters  patent  were  issued  in  1798, 
for  the  land,  in  his  name.  The  father  died  in  1793, 
leaving  five  sons  and  three  daughters.  The  eldest 
brother  sold  and  conveyed  the  land,  in  1801,  to  H. 
In  an  action  of  ejectment  brought  by  H.  to  recover 
the  possession  of  the  land,  against  W.,  who  claimed 
under  a  person  who  was  in  possession  at  the  time 
the  deed  was  given  to  A.,  it  was  held  that  the  deed 
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from  the  elder  brother  was  good ;  and  that  the  land,, 
by  the  provision  contained  Tn  the  8th  section  of  the 
Act  of  the  5th  April,  1803,  Iwcame  vested  in  the 
father  of  the  soldier,  on  the  death  of  the  patent**;. 
Jackson,  ex  dent.,  v.  Winstow,  (80)  3O7 

SPECIAL  JURY— 4. 

1.  Where  a  representative  in  Congress  is  libeled 
in  respect  to  his  official  conduct,  a  special  jury  may 
be  awarded. 

Thomas  v.  Rumsey,  (483)    888 

2.  A  special  jury  will  not  be  allowed  in  an  action 
for  a  libel  on  a  public  officer,  unless  the  libel  re- 
lates to  his  official  conduct. 

Thomas  v.  CrosiveU,  (491)    89tt 

SPECIAL  VERDICT-1. 

See  Amendment,  1.  Venire  de  Novo,  1.  Prac- 
tice, 11. 

STAGE  WAGONS— 3. 

See  Act  to  grant  to  Terence  Donelly  and  six 
others,  &c. 

STAMPS— 1. 

The  courts  of  this  State  do  not  take  notice  of  the 
laws  of  a  foreign  country  in  regard  to  stamps  or 
matters  of  revenue. 

RandaU  v.  Van  Rensselaer,  (95)    7O 

STAMPED  NOTES-2. 

A  note  not  stamped  according  to  the  directions 
of  the  Act  of  Congress  of  the  6th  July,  1797,  cannot 
be  read  in  evidence,  in  an  action  brought  upon  it, 
since  the  repeal  of  that  act,  unless  the  holder  has 
complied  with  the  provisions  of  the  repealing  act, 
by  paying  the  duty  of  $10. 

Edeck.  v.  Ranuer,  (423)    436- 

STATUTE  OF  FRAUDS-4. 
See  Fraud  and  Fraudulent  Conveyances. 
STATUTE  OF  LIMITATIONS-2. 
See  Limitations,  Statute  of. 

STONE  ARABIA  PATENT-3. 
Lot  No.   50,  in  the  second  allotment  of  Stone 
Arabia  Patent,  is  to  beheld  according  to  the  survey 
of  the  patent,  made  by  Henry  Frey,  in  1754,  and  as 
designated  and  described  by  that  survey. 

Jackson,  ex  dem.,  v.  Lepper,  (12)    511 

STRUCK  JURY-1. 

1.  Where  a  public  officer  sues  for  a  libel  in  relation 
to  a   trust  held  ex  offlcio,  a  struck  jury  may  be 
allowed. 

Livingston  v.  Cheetham,  (61)    §8 

2.  A  struck  jury  was  refused,  on  an  affidavit  that 
a  suit  was  on  a  policy  of  insurance,  and  involved 
questions  of  intricacy  and  importance. 

.\IIIIHIIIIIOII*.  (314)    15ft 

STRUCK  JURY— 2. 

1.  A  struck  jury  was  refused  in  an  action  on  a 
aolicy,  where  the  plaintiff  claimed  a  total  loss  for 


policy, 

$27,500. 


Wright  v.  The  Columbian  Ins.  Co.,  (211)  35* 
2.  A  struck  jury  was  refused  in  an  action  for  a 
libel,  brought  by  a  person  who  was  recorder  of  Al- 
bany, and  member  of  the  Assembly,  as  it  did  not 
appear  that  the  libel  was  against  his  official  char- 
acter. 

Van  Vechten  v.  Hopkins,  (373)    41» 

SUPER  VISOR-1. 

See  Commissioners  of  Excise,  1,  2.  Tavern 
Licenses. 

SUPERSEDEAS-4. 

After  a  supersedeas  to  a  ca.  so.,  the  prisoner  in 
execution  need  not  have  a  formal  discharge  from 
the  sheriff;  and  if  he  stays  within  the  limits,  be- 
cause the  sheriff  refused  to  give  him  a  discharge,  he 
cannot  maintain  an  action  for  false  imprisonment 
against  the  sheriff. 

Warne  v.  Constant,  (32)    733 

See  Jail  Liberties. 

8URETY-1. 
See  Administration  Bond,  1. 

SURETY— 2. 

If  a  surety  to  a  bond,  executed  by  one  of  several 
partners,  pay  the  money,  he  cannot  maintain  an 
action  for  money  paid,  against  the  other  copartners, 
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though  the  bond  was  given  for  the  partnership  ac- 
count :  but  his  right  of  action  is  only  against  the 
person  who  signed  the  bond. 

Tom  v.  Goodrich  et  al.,  (213)    359 

See  Partnership,  1, 3. 

SURETY-6. 
See  Asisumpsit,  2. 

SURVEY  OF  LANDS-Johns.  Rep.  1. 
A  mistake  of  a  deputy-surveyor,  under  the  sur- 
veyor-general, not  appointed  by  the  parties,  in  run- 
ning the  boundary  lines  of  certain  lots  in  the  town- 
ship of  Aurelius,  was  allowed  to  be  rectified  so  as  to 
give  to  each  party  the  quantity  corresponding  with 
their  respective  patents,  and  the  map  of  the  town- 
ship on  file  in  the  office  of  the  Secretary  of  State. 
Jackson,  ex  dem.,  v.  Hunter,  (495)    224 

SURVEY  OF  LAND— 2. 
See  Hosick  Patent. 

SURVEY  OF  LAND— 3. 

1.  Where  a  location  is  made  under  a  deed  of  parti- 
tion and  survey,  and  an  undisturbed  possession  held 
according   to  such  location,  for  38  years,  it  shall 
avail,  and  be  conclusive,  though,  by  a  subsequent 
survey,  it  should  appear  that  such  location  was  not 
accurately  made. 

Jackson,  ex  dem.,  v.  Dieffendorf 
etal..  (269)    602 

2.  Where  the  proprietors  of  a  tract  of  land  made 
partition  of  it  in  1747,  agreeably  to  a  survey  thereof 
made  for  that  purpose  by  their  request,  and  released 
to  each  other  their  respective  shares,  according  to 
the  map  and  survey,  and  possession  was,  afterwards, 
taken  and  held  agreeably  to  such  survey,  for  above 
30  years,  it  was  held  that  persons  holding  under  the 
proprietors  were  concluded  by  such  survey  and 
partition,  although  it  should  appear,  by  a  subse- 
quent survey,  in  1801,  that  there  was  a  mistake  in 
the  first  survey,  on  which  the  partition  was  made, 
unless  it  should  be  proved  that  the  proprietors  had, 
afterwards,  agreed  to  correct  the  mistake,  and  alter 
the  boundary  lines. 

Jackson,  ex  dem.,  v.  Hasbrouck,       (331)    624 


TAVERN  LICENSES— 1. 

If  three,  or  a  majority  of  the  commissioners  of 
excise  present,  sign  a  license  to  keep  a  tavern,  &c., 
it  is  sufficient,  though  the  supervisor  refuse  to  sign 
it ;  for  it  is  not  indispensable  that  he  should  sign 

th(?  liC€llSC« 

Orvis  v.  Thompson,  qui  tarn,  Ac.,        (500)    225 

TENANT-4. 
See  Landlord  and  Tenant. 

Where  the  time  laid  in  a  declaration  under  a 
xcilicet  is  material,  and  the  gist  of  the  action,  it  shall 
be  taken  to  be  the  true  time,  and  the  scilicet,  if  re- 
pugnant, is  to  be  rejected  as  void. 

Van  V.Lewis  etal..  (450)    87« 

TENDER— 1. 
See  Trover,  1.    Practice,  25. 

TENDER— 2. 

Tender  on  a  bond  with  a  penalty,  is  no  bar  to  an 
action  on  the  bond. 

Manny  v.  Harris,  (24)    286 

TENDER— 5. 

Where  a  protnissory  note  was  given  payable  in 
produce,  to  be  delivered  on  a  certain  day  at  the 
maker's  house ;  and  in  an  action  on  the  note,  the 
defendant  pleaded  payment,  and  proved  that  he  had 
hay  in  his  barn,  at  the  day,  ready  to  deliver  to  the 
plaintiff,  without  showing  the  quantity  or  value,  it 
was  held  not  to  be  proof  of  a  tender  or  payment. 
Newton  v.  Galbraith,  (119)  967 

TERRE-TENANT-3. 

See  Scire  Facias,  2. 

TREATY  BETWEEN  GREAT  BRITAIN  AND 

FRANCE,  IN  1763—4. 
See  Canada  Grants. 

TREATY  OF  1794,  BETWEEN  GREAT  BRITAIN 

AND  THE  UNITED  STATES— 4. 
By  the  9th  article  of  this  treaty,  British  subjects 
and  their  heirs,  though  aliens,  may  hold  lands  in  this 
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State ;  and  an  act  of  the  Legislature,  vesting  the 
lands  of  which  a  native  of  Ireland  died  seized,  in 
this  State,  in  one  of  his  heirs,  in  exclusion  of  the 
rest,  was  held  inoperative. 
Jackson,  ex  dem.  FoUiard  et  al.,  v.  Wright,   (75)    749 

TRESPA88-2. 

1.  In  trespass  by  a  stranger,  against  a  sheriff  for 
seizing  goods  under  a  fieri  facia*,  the  sheriff,  in 
order  to  justify  the  seizure,  must  produce  the  judg- 
ment as  well  as  the  writ ;  but  if  the  court  is  satisfied 
that  there  is  fraud,  and  that  the  plaintiff  is  entitled 
to  recover,  they  will  not  award  a  new  trial,  where 
there  has  been  a  verdict  for  the  defendant,  merely 
because  the  record  of  the  judgment  was  not  pro- 
duced by  the  defendant  at  the  trial. 

High  v.  Wilson,  (46)    294 

2.  If  A  say  to  B,  I  give  you  the  corn  growing  in 
yonder  field,  belonging  to  A,  and  when  the  corn  is 
ripe,  B  enter  and  cut  and  carry  it  away,  he  will  be 
considered  a  trespasser;  for  the  gift  is  not  valid, 
without  an  immediate  delivery. 

Noblev.  Smith,  (52)    397 

3.  In  trespass  against  three  defendants,  two  were 
taken  and   the  other  returned  not  fouud.     The 
plaintiff  declared  against  the  two  defendants  taken, 
simul  cum,  the  other;  the  two  defendants  pleaded 
not  guilty,  and  the  jury  found  a  general  verdict  of 
guilty.    The  defendants  who  pleaded,  moved  in  ar- 
rest of  judgment,  on  the  ground  that  the  plaintiff 
could  not  proceed  until  all  the  defendants  were 
brought  into  court;  but  it  was  held  that  torts,  being 
joint  or  several,  the  plaintiff  might,  at  his  election, 
proceed  against  one  or  more  of  the  defendants ;  and 
that  the  declaration,  though  informal,  was  good 
after  verdict. 

Rose  v-  Oliver  et  al.,  (365)    415 

See  Executors  and  Administrators,  1.  Pleadings, 
3,  8, 18. 

TRESPASS-3. 

Where  the  owner  of  lands  agrees  with  another 
that  he  may  sow  the  land  on  shares,  they  may  main- 
tain a  joint  action  of  trespass  against  a  third  per- 
son who  cuts  and  carries  away  the  corn. 

Foote  et  al.  v.  Colvin  et  al..  (216)    583 

TRESPASS— 4. 

An  action  of  trespass,  and  not  an  action  on  the 
case,  lies  against  a  sheriff  who  serves  an  execution 
after  it  has  expired. 

Vail  v.  Lewis  et  al.,  (450)    878 

TRESPASS— 5. 

1.  Where  a  person  died  possessed  of  land  before 
occupied  by  his  ancestors,  leaving  a  widow  and 
three  infant  children,  and  the  widow  entered  and 
kept  possession ;  it  was  held  that  she  might  main- 
tain trespass,  and  that,  having  again  married,  her 
husband  must  be  joined  in  such  action. 

Byrne  v.  Van  Hoesen,  (66)    95<X 

2.  A,  the  owner  of  land,  brought  an  action  of 
trespass  against  B,  for  entering  his  land,  and  cutting 
down  trees,  &c.    The  action  was  compromised,  and 
B  paid  the  damages  to  A,  which  was  equal  to  the 
value  of  the  trees,  which  B  had  sawed  and  split  into 
shingles.  A  afterwards  took  away  the  shingles,  and 
B  brought  an  action  of  trespass  against  nim  for 
taking  and  carrying  them  away.  It  was  held  that  the 
compromise  of  the  trespass  by  B,  and  paying  the 
damages  to  A,  to  the  value  of  the  trees,  &c.,  did  not 
transfer  the  property  in  the  trees  to  B,  nor  did  B,  b.r 
converting  the  trees  into  shingles,  change  the  right 
of  property. 

Betts  et  al.  v.  Lee,  (348)    1O41 

3.  Where  A  let  a  house,  except  one  inner  room, 
which  he  reserved  to  himself,  and  occupied  sepa- 
rately ;  and  the  outer  door  of  the  house  being  open, 
a  constable  broke  open  the  door  of  the  inner  room, 
occupied  by  A,  in  order  to  arrest  him,  it  was  held 
trespass  would  not  lie,  at  the  suit  of  A  against  the 
constable. 

Williams  r.  Spencer,  (352)    1O43 

See  Pleadings,  5,  7,  8. 

TRESPASS.  AND  TRESPASS  QUARE  CLAUSUM 
FREGIT—1. 

1.  A  purchaser  of  real  estate  under  a  fieri  facias, 
may  enter  and  take  possession  of  the  premises  in  a 
peaceable  manner,  though  some  goods  of  the  former 
proprietor  be  left  on  the  premises,  and  though  they 
may  be  occasionally  occupied  by  his  servants. 

M~Dougan  v.  Sttcher  et  al.,  (42)    51 

2.  In  an  action  of  trespass  against  a  collector  of 
the  customs  for  seizing  and  detaining  the  plaintiff's 
vessel,  for  a  pretended  breach  of  the  laws  of  the 
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United  States,  relative  to  the  registering  of  ships, 
the  vessel  having  boon  restored,  It  was  held  that  the 
difference  between  the  price  at  which  the  vessel 
would  have  sold,  at  the  time  of  seizure,  and  the 
price  she  actually  sold  for  at  public  auction,  imme- 
diately after  her  restoration,  together  with  the 
actual  expenses  incurred,  with  interest  on  the 
amount,  constituted  a  just  and  proper  measure  of 
damage  as  assessed  by  a  jury. 

Woodham  v.  GeMon,  (184)    85 

3.  In  trespass  guare  clamnim  freglt,  the  defendant 
pleaded  in  justification  aright  of  way  over  the  land 
of  the  plaintiff,  and  a  verdict  was  found  for  the 
plaintiff  for  six  cents  damages ;  and  it  was  held  that 
the  plaintiff  was  entitled  to  full  costs  under  the 
statute.    The  certificate  of  the  judge  need  not  be 
given  at  the  trial ;  it  is  sufficient  if  it  be  given  after- 
wards, and  even  after  the  clerk  has  taxed  the  costs. 

Hcatonv.  Ferris  etal.,  (148)    9O 

4.  If  separate  suits  be  brought  against  several  de- 
fendants for  a  joint   trespass,   the  plaintiff  may 
recover  separately  against  each,  but  he  can  have 
but  one  satisfaction ;  and  he  may  elect  de  mdiorihus 
damnis,  and  issue  his  execution  against  one  of  the 
defendants ;  and  the  others  must  pay  the  costs  of 
the  suits  against  them  respectively. 

Livingston  v.  Bishop  et  al.,  (290)    146 

5.  A  lessor  cannot  maintain  trespass  quare  clmusum 
fregit  against  a  stranger,  for  cutting  down  and  car- 
rying away  trees,  while  there  is  a  tenant  in  posses- 
sion.   The  action  can  only  be  brought  by  the  ten- 
ant in  actual  possession. 

Campbettv.  Arnold,  (511)    230 

TRESPASS  QUARE  CLAUSUM  FREGIT— 2. 

See  Highways,  2. 

TRESPASS,  QUARE  CLAUSUM  FREGIT-3. 

A  lessor  cannot  maintain  an  action  of  trespass 
quare  clausum  fregit  against  a  sub-tenant  at  will  of 
the  lessee,  for  taking  down  and  carrying  away  a 
house,  erected  by  him  on  the  demised  premises, 
during  the  lease. 

Tobey  v.  Webster,  (468)    621 

TRESPASS  QUARE  CLAUSUM FREG1T-*. 

1.  If  a  person,  having  a  possessory  title  to  lands, 
enters  by  force,  and  turns  out  a  person  who  has  a 
naked  possession  only,  the  latter  cannot  maintain 
trespass  against  the  person  so  entering  under  color 
of  title. 

Hyatt  v.  Wood,  (150)    776 

2.  If  a  person,  having  a  legal  right  of  entry  on  land 
enters  by  force,  though  he  may  be  indicted  for  a 
breach  of  the  peace,  yet  he  is  not  liable  to  a  private 
action  of  trespass,  at  the  suit  of  the  person  who  has 
no  right,  and  is  turned  out  of  possession. 

Id.  (Ib.)    776 

3.  Where  a  tenant  holds  over  the  term,  and  the 
landlord  enters  by  force,  and  turns  him  out,  he  can- 
not maintain  trespass  against  the  landlord. 

Id.  (Ib.)    776 

4.  If  the  defendant,  in  an  action  of  tresspass  quare 
clauinim   fregit   pleads    liberum   tenementum,   the 
plaintiff  cannot  reply  de  injuria  sua  propria,  but 
must  traverse  the  title ;  otherwise,  where  the  de- 
fense is  set  up  by  way  of  excuse,  and  not  in  justifi- 
cation. 

Id.  (Ib.)    776 

5.  Where  A,  having  been  in  possession  of  land 
about  ten  years,  afterwards,  on  the  7th  of  Novem- 
ber, sold  all  his  right,  interest,  and  improvements 
to  B.  and  promised  to  deliver  up  the  possession  on 
the  1st  day  of  March  following,  and  acknowledged 
that  he  held  possession  under  B.  it  was  held  that  A 
was  the  tenant  of  B,  and  having  continued  in  pos- 
session after  the  1st  of  March,  he  became  a  tenant 
at  sufferance,  and  that  by  the  entry  of  B,  an  end 
was  put  to  the  tenancy,  so  that  B  might  maintain 
trespass  quare  clausum  fregit,  against  one  claiming 
to  hold  under  A. 

Wood  v.  Hyatt,  (313)    834 

6.  Such  a  title  in  B  is  sufficient  to  support  the  plea 
of  liberum  tenementum,  in  an  action  of  trespass 
against  him. 

Id.  (Ib.)    834 

TROVER-1. 

1.  Machines  and  tools  of  a  man's  trade  are  not 
allowed  to  be  brought  into  court  in  an  action  of 
trover. 

Shotwell  v.  Wendover,  (65)    59 

2.  One  joint  owner  of  a  chattel  may  bring  trover 
or  trespass  for  his  share  or  interest,  and  the  defend- 
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ant  cannot  at  the  trial  take  advantage  of  the  other's 
not  being  joined,  but  should  plead  it  in  abatement. 
Wheelwright  v.  Depeyster,  (471)    814 

See  Trover,  6.    Insurance,  27. 

TROVER— 2. 

A  and  B,  being  joint  owners  of  certain  carding 
machines,  A  sold  his  half  to  C,  and  B  and  C  agreed 
to  work  them  together.  Afterwards,  B  delivered 
the  machines  to  a  sheriff,  who  took  and  sold  them 
on  an  execution  against  A.  In  an  action  of  trover, 
brought  by  C  against  B,  for  his  half  of  the  machines, 
it  was  held  that  the  sale  from  A  to  C  did  not  sever 
the  tenancy  in  common,  and  that  trover  would  not 
lie. 

St.  John  v.  Standring,  (468)    453 

See  Interest. 

TROVER-3. 

1.  A  and  B  being  joint  owners  of  a  hogshead  of 
rum,  the  sheriff,  by  an  execution  against  B,  seized 
the  whole  and  sold  it  to  C,  who,  afterwards,  sold  it 
by  retail.    In  an  action  of  trover,  brought  by  A 
against  C,  for  his  part  of  the  rum,  it  was  neld  that 
if  one  tenant  in  common  of  a  chattel  sell  it,  trover 
will  lie  against  him  by  the  other  co-tenant. 

Wttson  et  al.  v.  Reed,  (175)    568 

2.  Where  goods  were  taken   on   an  execution, 
which  was  afterwards  set  aside  for  irregularity,  the 
execution  being  a  nullity,  an  action  was  held  to  lie 
on  the  first  taking. 

Readv.  Markle,  (523)    69O 

3.  Trover  or  detinue  will  lie  for  a  promissory  note 
in  the  hands  of  a  third  person. 

Todd  v.  Crookshanhs,  (432)    658 

4.  Trover  will   not  lie  against  the  payee  of  a 
promissory  note,  for  the  note,  by  the  maker,  after 
he  has  paid  it.  658 

Id.  (Ib.) 

TROVER— 4. 

An  American  ship  was  captured  by  a  French 
privateer,  and  carried  into  Porto  Rico,  a  Spanish 
port,  and  from  thence  to  Samana,  where  she  was 
put  in  requisition  by  the  French  government,  and 
sent  to  Baracpa,  where  she  was  dismantled  and 
abandoned.  The  vessel  having  stranded  9n  the 
beach,  was,  some  months  after,  sold  at  auction  by 
the  commanding  officer  of  the  port,  and  purchased 
by  an  American,  who,  afterwards,  repaired  her  at  a 
great  expense,  and  brought  her  to  New  York  where 
she  was  claimed  by  the  original  owner.  In  an  ac- 
tion of  trover,  brought  by  the  original  owner,  it  was 
held  that  the  vessel  being  abandoned  and  a  wreck, 
and  having  been  sold  by  the  government  of  Bara- 
coa,  according  to  the  laws  of  Spain,  in  cases  of 
wreck  or  derelict,  the  property  was  transferred  by 
the  sale  to  the  purchaser,  who.  thereby,  acquired  a 
valid  title  against  all  the  world. 

Grant  et  al.  v.  M'Lachlin,  (34)    734 

TRUST-3. 

If  A  buys  lands  with  the  money  of  B,  and  takes  a 
conveyance  to  himself,  he  is  a  trustee  for  B,  and  an 
implied  or  resulting  trust  is  not  within  the  statute 
of  frauds,  but  may  be  proved  by  parol ;  and  the 
land  may  be  seized  and  sold  under  an  execution 
against  B,  the  cesttti  que  trust. 

Foote  et  al.  v.  Colvin  et  al.,  (216)    583 

TRUST— 5. 
See  Assignment,  1,  2. 

TRUSTEE— 4. 

Where  two  trustees  for  the  sale  of  an  estate 
joined  in  a  conveyance,  and  both  acknowledge  the 
receipt  of  the  consideration  money,  but  the  money 
went  into  the  hands  of  one  of  the  trustees  only ;  ft 
was  held  that  the  other  was  not  answerable  for  the 
money  so  received  by  his  co-trustee,  and  misapplied. 
Kip's  Adm'rs.  v.  Deniston,  (23)  73O 

TRUSTEES  OF  NEWBURGH-3. 
See  Corporation.    Ejectment. 

TURNPIKE  ACTS— 2. 

No  action  lies  against  a  toll-gatherer,  for  the  pen- 
alty, under  the  13th  section  of  the  Act  to  Establish  a 
Turnpike  Corporation,  for  Improving  and  making  a 
road  from  Salisbury,  in  the  State  of  Connecticut,  to 
the  Susquehanna  River,  at  or  near  Jericho,  for  de- 
taining and  taking  toll  from  a  person  exempted 
from  the  payment  of  toll.  The  section  does  not  ap- 
ply to  persons  who  have  a  right  to  pass  toll  free. 

CvrMin  v.  Kiting,  (410)  432 

See  Cherry  Valley  Turnpike. 
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TURNPIKE  COMPANY-2. 
£!ee  Quo  Warranto,  2. 


UNITED  STATES-3. 

1.  To  entitle  the  United  States  to  a  preference 
•over  other  creditors,  it  must  be  shown  that  the 
•debtor  was  insolvent,  and  had  voluntarily  assigned 
all  his  property  for  the  benefit  of  his  creditors,  or 
that  an  attachment  had  been  taken  out  against  his 
property,  as  an  absent  or  absconding1  debtor,  and 
prosecuted  to  effect. 

Af Lean  v.  Rankin  et  al.,  (369)    637 

2.  If  an  attachment  be  taken  out  against  a  person 
.as  an  absent  or  absconding  debtor,  and  afterwards 
withdrawn,  by  consent,  without  any  proceedings 
under  it,  it  is  inoperative,  and  gives  no  right  of 
preference  to  the  United  States. 

Id.  (Ib.)    637 

3.  A  consignment  of  goods  by  a  debtor  abroad, 
though  insolvent,  with  directions  to  have  them  sold, 
and  the  proceeds  paid  to  his  creditors  in  New  York, 
.is  not  such  an  assignment  as  will  entitle  the  United 
States  to  a  preference. 

Id.  (Ib.)    637 


UMPIRE-3. 


See  Award. 


UNDER-SHERIFF— 5. 

1.  An  under-sheriff  may  depute  a  person  to  serve 
a  writ,  or  to  do  a  particular  act. 

Hunt  v.  Burrett,  (137)    972 

2.  A  sheriff  entered  on  his  office  the  16th  Septem- 
ber, 1801,  and  appointed  a  deputy,  from  whom  he 
took  a  bond,  conditioned  for  the  due  execution  of 
his  office  as  deputy-sheriff,  and  the  sheriff  was  re- 
appointed  in  March,  1803,  and  took  upon  him  the  of- 
fice under  the  re-appointment  in  May,  1803 ;  in  an 
action  by  the  sheriff  against  the  deputy,  the  latter 
pleaded  that  the  sheriff  was  not  damnified,  in  con- 

•  sequence  of  any  act  done  by  the  defendant,  prior  to 
the  sheriff's  taking  upon  himself  the  office,  under 
his  re-appointment  in  May,  1803,  which  plea  was  held 
bad. 

Hughes  v.  Smith  et  al.,  (168)    983 

3.  The  bond  extends  to  all  the  acts  of  the  deputy 
while  the  sheriff  continues  in  office,  and  the  other 

•  continues  his  deputy ;  and  as  the  sheriff's  authority 
was  continued  and  uninterrupted  by  the  renewal  of 
his  commission,  there  was  no  necessity  of  a  renewal 
of  the  bond,  which  continued  in  force  as  long  as  the 
•obligor  acted  as  deputy. 

Id.  (Ib.)    983 

See  Witness,  2. 


USURY— 1. 


.See  Evidence,  11. 


VAN  SCHAICK'S  PATENT-3. 
See  Kayaderosseras  Patent. 

VARIANCE— 5. 

Where  the  plaintiff,  in  an  action  of  trespass  quare 
'Clausum  frcgit,  declared  by  the  name  of  William 
Robinson,  and  in  the  deed  under  which  he  claimed 
title,  he  was  named  William  T.  Robinson,  the  vari- 
.ance  was  held  immaterial,  as  the  letter  T  formed  no 
part  of  his  name,  the  law  recognizing  only  one 
Christian  name. 

Franklin  v.  Tattmadge,  (84)    956 

See  Libel,  1;  Sheriff,  5. 

VENDOR  AND  VENDEE-1. 

1.  A  vendee  of  real  estate  under  a.  fieri  facias  may 
enter  and  take  possession  of  the  premises  peaceably. 

JbTDougaU  v.  Sitcher,  (42)    51 

2.  Some  coffee  belonging  to  American  citizens  had 
been  captured  by  a  French  privateer,  and  carried 
.into  St.  Jago  de  Cuba,  and  there  sold  provisionally, 
by  the  order  of  a  French  agency  established  there, 
and  afterwards  condemned  by  a  court  of  admiralty 
at  St.  Domingo,  upon  a  proces  verbal,  and  proceed- 
ings at  St.  Jago ;  the  goods  having  been  purchased 
bona  fide,  by  American  citizens,  of  Spanish  mer- 
chants at  St.  Jago,  and  brought  to  New  York,  the 
original  owner  brought  an  action  of  trover  to  re- 
cover them,  and  it  was  held  that  such  a  sale  did  not 
devest   him    of  his  property,  but  that  he   might 
recover  it  of  the  vendee. 

Wheelwright  v.  Depeyster,  (471)    214 

3.  A  bona  fide  purchase  of  goods,  without  notice 
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or  reference  to  the  title  of  the  vendor,  does  not,  of 
itself,  give  an  indefeasible  title  to  the  vendee. 

«k,  (lh.)     814 

VENDOR  AND  VENDEE— 3. 

1.  An  entry  made  by  the  vendor  of  goods,  in  his 
book  of  sales,  of  the  name  of  the  purchaser,  and  the 
terms  of  the  contract,  which  was  read  to  the  agent 
of  the  vendee,  who  made  the  purchase,  and  was 
assented  to  by  him.  as  correct,  was  held  not  to  be  a 
sufficient  memorandum  in  writing  within  the  stat- 
ute of  frauds. 

Bailey  et  al.  v.  Ogden.  (399)    647 

2.  Whether  the  vendor  is  bound  by  such  a  mem- 
orandum, so  that  the  vendee  could  enforce  the  con- 
tract against  him.    Quaere. 

Id.  (ii).)    647 

3.  An  agreement  with  the  vendor  about  the  stor- 
age of  the  goods,  and  the  delivery  by  him  of  the  ex- 
port entry  to  the  vendee,  were  held  not  to  amount 
to  a  constructive  delivery  of  the  goods. 

Id.  (Ib.)    647 

4.  Where  the  vendor  of  goods  on  a  credit  required 
notes  of  the  vendee  with  approved  indorsers,  which 
was  agreed  to  by  the  agent  of  the  vendee,  as  one  of 
the  terms  of  sale,  it  seems  that  the  contract  of  sale 
is  not  complete,  until  the  vendee  or  principal  has 
assented  to  the  giving  of  indorsed  notes,  and  the 
indorsers  have  been  named  and  approved. 

Id-  (Ib.)    647 

5.  Whether  an  agent,  who  is  authorized  to  pur- 
chase goods  at  a  certain  price,  upon  a  certain  credit, 
can  stipulate  so  as  to  bind  his  principal  to  give  in- 
dorsed notes  as  security.    Quaere. 

Id.  (Ib.)    647 

VENDOR  AND  VENDEE— 5. 
See  Sale  and  Delivery  of  Goods. 

VENIRE  DE  NOVO—1. 

Where  a  fact  is  not  controverted  at  the  trial  of  a 
cause,  nor  litigated  before  the  jury,  and  the  counsel 
omitted  to  have  it  inserted  in  the  special  verdict  at 
the  time,  supposing  it  might  be  added  afterwards, 
the  court  will  order  a  venire  de  novo,  to  ascertain 
such  fact,  unless  the  opposite  party  will  consent  to 
amend  the  special  verdict  by  inserting  it. 

I.  <fc  S.  Watson  v.  Delafield,  (150)    92 

VENIRE  DE  NOVO-3. 
See  Practice,  42. 

VENUE— 2. 

1.  The  affidavit  of  a  defendant  to  change  the 
venue,  must  be  positive ;  if  he  swears  to  his  belief, 
it  is  not  sufficient. 

Franklin  et  al.  v.  Underhttl,  (374)  418 

2.  If  the  plaintiff  stipulates  to  give  material  evi- 
dence in  the  county  where  the  venue  is  laid,  or  be 
nonsuited,  he  may  retain  it. 

Id.  (Ib.)  418 

3.  In  transitory  actions,  the  plaintiff  will  not  be 
allowed  to  retain  the  venue,  upon  a  stipulation  to 
give  material  evidence  in  the  county  where  it  is 
laid,  if  the  defendant  satisfies  the  court  that  he  has 
material  witnesses  residing  in  a  distant  county ;  un- 
less the  plaintiff  will  also  swear  that  he  has  material 
witnesses  residing  in  the  county  where  the  venue  is 
laid. 

Manning  v.  Downing,  (453)  447 

4.  An  affidavit  to  change  the  venue  must  be  direct 
and  positive,  that  the  cause  of  action  arose   in 
another  county,  and  not  state  it  argumentatively. 

Id.  (Ib.)  447 

5.  The   court  have  an   equitable  power    as   to 
venues,  which  they  will  exercise  to  promote  the 
convenience  of  suitors,  and  to  save  expense  to  the 
parties. 

Id.  (Ib.)  447 

6.  Where  the  cause  of  action  arises  in  the  county 
where  the  venue  is  laid,  and  the  plaintiff  has  mate- 
rial witnesses  residing  there,  he  shall  retain  the 
venue,  notwithstanding  the  defendant  has  material 
witnesses  in  a  distant  county. 

Stoutenbergh  v.  Legg  et  al.,  (481)  458 

VENUE— 3. 

In  an  action  for  a  libel,  if  the  defendant  swears 
that  the  libel  was  published  in  a  different  county 
from  that  in  which  the  venue  is  laid,  and  that  he 
has  a  number  of  material  witnesses  residing  in  such 
county,  the  venue  will  be  changed. 

Nicholson  v.  Lothrop,  (139)    655 

VENUE-4. 
See  Practice,  10,  30,  31. 
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VERDICT— Johns.  Hep.  2. 

Where  all  the  counts  in  a  declaration  are  for  the 
same  i-ausf  of  action,  and  one  of  them  is  Rood,  and 
the  others  bad,  and  the  Jury  find  a  general  verdict, 
whether  judgment  can  be  arrested  for  the  bad 
counts.  Oiuvre- 

Bayard  \\  Malcolm  et  al.  (in  error),     (550)  482 
See  Pleas  and  Pleadings,  4, 19. 

VERDICT-3. 
See  Practice.  30.  New  Trial. 


See  Jury. 


VEKDICT-4. 


WAGER-4. 

An  action  for  a  wager  is  maintainable  at  the  com- 
mon law ;  but  a  wager  which  is  against  the  princi- 
ples of  sound  policy,  &c.,  is  void,  and  cannot  be  re- 
covered. 

Bunnv.  Biker,  (426)    87O 


WAGES-3. 


See  Seamen. 


WARRANTY-3. 
See  Partnership,  2. 

WESTERN  INLAND  LOCK  NAVIGATION  COM- 
PANY—2. 

L  If,  in  digging  a  canal,  the  natural  drains  and 
water  courses  are  stopped  up,  so  that  the  adjacent 
land  is  overflowed,  no  action  will  lie  against  the 
company,  if  they  have  proceeded  according  to  the 
directions  of  the  act  of  the  Legislature,  in  opening 
the  canals. 

StveU  v.  The  Western  Inland  Lock 

Navigation  Company,  (283)  384 

2.  But  an  action  will  lie  against  them  for  the  dam- 
ages which  may  result  to  the  adjacent  land,  from 
their  neglect  in  keeping  the  canal  and  embank- 
ments in  repair. 

Id.  (lb.)  384 

WHEAT  OR   CORN,  GROWING— 2. 
A  crop  of  wheat,  growing,  may  be  sold  by  parol. 
NewcornJ)  et  al.  v.  Banner,  note,  (421)  436 

See  Execution. 

WILL-3. 
See  Devise.    Evidence,  7. 


See  Devise. 


WILL-4. 


WILL— 5. 


1.  Where  the  witnesses  to  a  will  were  all  dead,  and 
one  of  them  had  signed  the  initials  of  his  name,  as 
his  mark,  and  the  testator  had  also  signed  his  mark, 
and  the  handwriting  of  two  of  the  witnesses  was 

E  roved,  and  a  witness  at  the  trial,  in  1807,  swore  that 
e  had  seen  the  other  witness  make  his  mark,  in 
1760,  to  a  paper  in  his  possession,  and  that  from  a 
comparison  of  the  two  marks,  and  from  the  pecu- 
liar manner  in  which  one  of  the  initial  letters  was 
made,  he  believed  the  mark  affixed  to  the  will  was 
made  by  the  witness  to  it ;  this  was  held  sufficient 
evidence  of  the  execution  of  the  will,  to  permit  it 
to  be  read  to  the  jury,  when  accompanied  with  evi- 
dence of  possession  by  the  devisees  under  the  will, 
and  the  declarations  of  one  of  the  other  witnesses  in 
his  lifetime,  as  to  the  due  attestation  by  all  the  wit- 
nesses. 

Jackson,  ex  dem.,  v.  Van  Dusen,        (144)    975 

2.  The  acts  and  declarations  of  third  persons  in 
possession  of  lands,  are  admissible  in  evidence  to 
prove  a  continued  possession  under  an  ancient  will, 
so  as  to  make  out  its  formal  execution. 

Id.  (lb.)    975 

3.  The  widow  of  the  testator,  in  an  action  brought 
to  recover  possession  of  land  claimed  under  her 
husband,  is  a  competent  witness,  though  entitled  to 
dower. 

Id.  (lb.)    975 

4.  The  sanity  of  a  testator  is  presumed,  until  the 
contrary  appears.    The   nmus  proltamli,  as   to  his 
mental  incapacity,  lies  on  the  party  who  alleges  the 
insanity. 

Id.  (lb.)    975 

5.  But  if  a  mental  derangement  has  been  proved, 
it  is  then  incumbent  on  the  devisee  to  show  a  lucid 
interval,  or  the  sanity  of  the  testator,  at  the  time  of 
executing  the  will. 

Id.  (lb.)    975 
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WITNESS-Johns.  Rep.  1. 

1.  In  an  action  brought  by  the  father  for  the 
seduction  of  his  daughter,  the  daughter  cannot  be 
a  witness  to  prove  a  previous  promise  of  marriage, 
in   aggravation   of  the  damages;  for  she  has  her 
own  right  of  action  for  the  breach  of  that  promise. 

Foster  v.  Scofflehl,  (297)     149 

2.  That  a  person  is  liable  to  be  rated  for  the  sup- 
pori  of  the  poor  of  a  town,  does  not  render  him  an 
incompetent  witness  in  a  cause  in  which  the  town 
are  interested  as  to  the  maintenance  of  a  pauper. 

Falls  et  al.  v.  Belknap,  (486)    22O 

3.  The  judge,  before  whom  the  proof  of  a  deed  is 
taken,  is  a  competent  witness  to  prove  that  it  was 
done  out  of  the  State ;  but  he  is  not  bound  to  answer 
questions  that  may  impeach  his  conduct  as  a  public 
officer. 

Jackson,  ex  dem..  v.  Humphreys,         (498)    224 

4.  A  slave,  after  he  has  obtained  nis  freedom,  is  a 
competent  witness  to  prove  a  fact  which  happened 
while  he  was  a  slave. 

Gurnie  v.  Desxies,  (508)    229 

5.  A  tenant,  in  an  action  of  ejectment,  may  be  a 
witness  when  called  to  prove  a  fact  against  his  in- 
terest. 

Jackson  v.  Vredenburgh,  (159)    97 

WITNESS-2. 

1.  An  Onondaga  commissioner  is  a  competent  wit- 
ness to  prove  what  persons  deceased  swore  to  before 
the   commissioners,  in  relation  to  a   controversy 
about  the  title  of  land  between  the  same  parties. 

Jackson,  ex  dem.  Potter  &  Calvin,  v. 
Bailey,  (17)  284 

2.  A  person,  whose  name  appears  on  a  negotiable 
note,  is  not  a  competent  witness  to  impeach  the  va- 
lidity of  the  note. 

Colemanv.  Wiseetal.,  (165)  34O 

3.  Qucere.  Whether  a  person  who  states  that  he 
considers  himself  bound  in  honor  to  pay  a  party  in 
a  suit,  if  he  loses,  though  under  no  legal  obligations 
to  pay,  is  a  competent  witness. 

Id.  (lb.)  340 

4.  In  an  action  of  trespass  brought  against  certain 
inhabitants  of  Staten  Island,  for  bunding  fishing 
huts,  &c.,  on  land  claimed  and  possessed  by  the 
plaintiff,  an  inhabitant  of  Staten  Island  is  not  a 
competent  witness  for  the  defendants,  to  prove  a 
common  right  in  all  the  inhabitants  to  the  fishery  in 
question. 

Jacobson  v.  Fountain,  (110)  342 

5.  A  release  by  the  witness,  in  such  case,  to  the 
plaintiff,  or  a  release  to  one  of  the  inhabitants,  for 
the  use  of  all  the  inhabitants,  except  himself,  will 
not  remove  the  objection  to  his  competency. 

Id.  (Ih.)  342 

6.  But  one  of  the  inhabitants  of  Staten  Island  was 
held  a  competent  witness  for  the  plaintiff,  in  the 
same  cause. 

Id.  (lb.)  342 

7.  An  agent  or  servant,  in  whose  favor  a  written 
order  to  receive  goods  is  given,  and  who  indorses  a 
receipt  on  the  order,  may  be  admitted  a  witness 
from  necessity,  in  a  suit  relative  to  the  goods,  es- 
pecially if  he  be  offered  a  release. 

Burlingham  v.  Deuer,  (189)  349 

8.  A  witness  who  attended,  from  another  State,  to 
prove  a  will  in  the  Supreme  Court,  was  arrested  on 
his  return  home,  by  process  out  of  the  Mayor's 
Court  of  the  city  of  New  York  ;  and  this  court,  on 
motion,  discharged  him  from  the  arrest. 

Norris  v.  Be&ch,  (294)  388 

9.  M.  having  given  a  warranty  deed  for  two  lots  of 
land,  to  C.,  and,  afterwards,  by  another  warranty 
deed,  conveyed  land  adjoining  to  D.  In  an  action  of 
ejectment  by  C.,  against  D.,  in  which  the  question 
was  as  to  the  south  bounds  of  the  two  lots  granted 
to  C.,  M.  is  not  a  competent  witness,  being  interested 
to  support  D.'s  title. 

Jackson,  ex  dem.,  v.  HaUenback,          (394)  426 

See  Evidence,  16. 

WITNESS-3. 

1.  No  action  will  lie  against  a  witness,  who  swears 
falsely  in  a  cause,   whereby  judgment  is  given 
against  a  party,  at  the  suit  or  the  plaintiff,  for  the 
damages  he  has  sustained  by  reason  of  such  judg- 
ment. 

Smith  P.  Lewi*,  (157)    562 

2.  An  agent  or  broker,  authorized  to  purchase 
goods  on  certain  terms,  is  a  competent  witness  in  a 
suit  between  the  vendor  and  vendee,  though  he  has 
exceeded  his  authority. 

Bailey  et  al.  v.  Ogden,  (399)    647 

JOHNS.  1.2,  3,4,  5_ 
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WITNESS—*. 

1.  D.  and  M.  "Ming  indebted  to  C.,  he  attached 
money  in  the  hands  of  B.  at  New  Orleans,  belonging1 
to  M.    In  an  action  brought  by  C.  against  B.  for  the 
money  so  attached  and  held  by  him  to  answer  to  C., 
it  was  held  that  D.  was  a  competent  witness  for  the 
plaintiff  ;  for  though  the  recovery  of  the  plaintiff 
would  go  so  far  in  discharge  of  the  debt  due  by  the 
witness,  yet  he  would  be  liable  over  for  the  same 
amount  to  M.,  so  that  his  interest  was  balanced  be- 
tween the  parties. 

WLeodv.  Johnston,  (126)    767 

2.  Whether  M.  is  a  competent  witness,  in  such  a 
case,  for  the  plaintiff.    Qucere. 

Id.  (Ib.)    767 

3.  A  lessor  of  the  plaintiff  in  ejectment  cannot  be 
a  witness  in  the  cause  ;  if  his  name  is  used  without 
his  consent,  it  may  be  struck  out  of  the  declaration, 
on  application  to  the  court. 

Jackson,  ex  dem.,  v.  Ogden,  (140)    773 

4.  A  feme  covert,  who  has  executed  a  deed  with 
her  husband,  was  held  a  competent  witness  to  prove 
that  the  deed  had  been  antedated. 

Jackson,  ex  dem.  OriswoM,  v.  Bard,   (230)    805 

5.  Where  a  witness  is  interested  in  any  part  of  the 
demand  of  the  plaintiff,  he  cannot  be  admitted  as  a 
witness  to  another  part. 

Gage  v.  Stewart,  (293)    827 

6.  A  check  in  the  name  of  B,  on  the  bank,  was 
pajssed  by  C  to  D,  who  received  the  money  and  re- 
mitted it  to  C  as  his  agent.     The  check  was  after- 
wards discovered  to  be  a  forgery,  and  the  bank  got 
possession  of  the  money  remitted  by  D,  before  it 
reached  the  hands  of  C.    On  an  indictment  of  C  for 
forgery,  B,  whose  name  was  forged,  was  held  to  be 
a  competent  witness  to  prove  the  forgery,  having 
received  a  release  from  the  bank. 

The  People  v.  Howell,  (296)    828 

7.  Whether,  in  every  criminal  case,  a  witness,  who 
is  not  interested  in  the  event  of  the  cause,  is  not  a 
competent  witness. 

Id.  (Ib.)    828 

WITNESS-5. 

1.  A  widow  of  a  person  deceased  is  a  competent 
witness,  in  an  action  of  ejectment,  brought  to  re- 

JOHNS.  1,2,  3,  4,  5. 


cover  possession  of  lands  claimed  under  her  hus- 
band, though  she  would  be  entitled  to  dower  in  the 
lands. 

Jackson,  ex  dem.  Van  Diuen, 

v.  Van  Duxen,  (144)    975 

2.  In  an  action  against  a  sheriff  for  the  escape  of 
a  prisoner  in  execution,  who  had  given  a  bond  for 
the  lilx-rtios  of  the  jail,  it  was  held  that  the  deputy- 
sheriff,  who  had  taken  the  bond  for  the  prisoner. 
was  a  competent  witness. 

Stewart  v.  Kip,  (a<j6)    101  1 

•i.  A,  who  had  been  discharged  under  the  bank- 
rupt law.  and  whose  estate  would  not,  probably,  pay 
more  than  25  per  cent.,  was  held  a  competent  wit- 
ness, in  a  suit  brought  by  the  assignees  of  B,  a 
bankrupt,  agmnst  whom  A  had  proved  a  debt  under 
the  commission. 

Phcentc  v.  Amflgnees  of  Ingraham,  (412)    1O64 

.  WRECK—  4. 

Where  a  vessel  was  abandoned  and  a  wreck  in  a 
foreign  port,  and  was  sold  by  the  government  of 
the  place,  according  to  the  laws  of  the  country,  in 
cases  of  wreck  or  derelict,  and  was  purchased  by  an 
American  ;  it  was  held  that  the  purchaser  acquin-s 
a  valid  title  against  all  the  world,  and  was  not  liable 


, 

to  an  action  of  trover  by  the  original  owner. 
Grant  et  al.  v.  ATLachlin,  (34) 
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WRIT—  2. 

A  writ  tested  the  12th  May,  1806,  and  made  return- 
able the  17th  May  next,  is  a  nullity,  and  cannot  be 
amended. 

Bunn  v.  Thomas  et  al.,  (190)  349 

WRIT—  5. 

1.  Inaccuracy  in  stating  the  return  of  a  writ,  does 
not  make  it  void,  but  voidable  ;  and  the  return  may 
be  amended. 

Williams  r.  Rogers,  (163)    981 

2.  A  writ  made  returnable  "before  us,"  &c.,  is 
voidable  only,  and  may  be  amended. 

Morrettv.  Waggoner,  (233)    1OO3 

WRIT  OF  INQUIRY  OFDAMAGES-2. 
See  Inquiry,  Writ  of. 
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